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STATE  ▼.  OORDRAT. 
(Supreme  Oonrt  of  Miaaoari,  DiTiiion  No.  2. 

Dec.  4,  1906.) 
L  Cbihiiiai.  Law  —  Appsai.  —  Rbtisw  —  Ab- 
■sncs  ov  Biu,  OF  ExcKPrioRa. 

In  the  aboence  of  a  bill  of  exceptions  in  a 
criminal  case,  an  api>eal  presents  nothing  for 
review  except  the  record  proper. 

[TM.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  15.  Criminal  Law,  <  :»18.] 

2.  FOBOEBT— EiI.BMBIITB    OV    OlRnSE— IHTXNT 
TO  DKFSAUD. 

Intent  to  defraad  is  an  essential  element 
of  the  Clime  of  forgery,  and  most  be  averred 
and  proved. 

(E^  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  23.  Forgery,  {{  4-&] 

&  Same— Irstbotcknt  Fobgbd— VAi.iDiTr. 

An  instrameat  claimed  to  have  been  forged 
was  described  in  the  indictment  first  as  "a 
lease,"  but  no  length  of  time  was  fixed  for  it  to 
mn,  and  no  consideration  therefor  was  express- 
ed.   It  recited  that  it  was  for  " months," 

and  provided  that  "on  leaving  the  order  for  said 

goods dollars  on  the  delivery  of  the  same, 

dollars,  and  every  week  thereafter  the 

•am  of dollars,"  etc    It  purported  to  be 

for  the  rent  of  household  goods  and  jewelry, 
which  were  nowhere  set  forth  or  included  in  the 
covenants  or  agreements  contained  in  the  instru- 
ment It  was  also  silent  as  to  any  morti^ge 
debt,  and  while  it  referred  to  household  furni- 
ture, wearing  apparel,  carpets,  etc.,  Uieie  was 
Eothing  to  identify  the  same.  Held,  that  the 
instrument  was  void  on  its  face  either  as  a 
lease,  chattel  mortgage,  or  assignment  and  was 
therefore  not  the  subject  of  forgery. 

Appeal  frmn  Circuit  Conrt,  Buchanan  Ooiui- 
ty;  Ben  J.  Casteel,  Judge. 

Frank  A.  Cordray  was  convicted  of  forgery, 
and  he  aH>eal&  Reversed.  Defendant  dis- 
charged. 

The  Attorney  General  and  N.  T.  Gentry, 
for  the  Stat& 

GANTT,  J.  On  June  23,  1905,  the  grand 
jury  of  Buchanan  county  returned  an  indict- 
oent  against  the  defendant,  charging  him 
with  forgery  in  the  third  degree,  to  wit,  the 
imlawfully  making  and  forging  a  certain 
lease  and  chattel  mortgage  and  assignment, 
purporting  to  be  an  act  of  one  J.  Herety,  to 
tbe  Union  Uercantile  Company,  with  intent  to 
defraud,  etc.  The  defendant  was  arrested 
ud  doly  arraigned  and  entered  his  plea 
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of  not  gnlll7,  and  was  tried  and  convicted 
at  the  September  term,  1906,  of  the  criminal 
court  of  Buchanan  county.  In  due  time  be 
filed  his  motion  for  a  new  trial,  which  was 
taken  up,  heard,  and  overruled,  and  there- 
upon he  filed  a  motion  In  arrest  of  judg- 
ment, which  was  also  overruled,  and  the 
defendant  sentenced  to  the  penitentiary  for 
a  term  of  two  yean  In  accordance  with  the 
verdict  of  the  Jury.  Leave  was  given  the 
defendant  to  file  a  bill  of  exceptions  during 
the  next  term  of  the  criminal  court  of  said 
county,  bnt  he  did  not  avail  himself  of  that 
privilege,  and  hence  this  appeal  presents 
nothing  for  review  by  this  court  except  the 
record  proper.  The  defendant  is  not  rq)r«;- 
sented  in  this  court  by  counsel,  bnt  in  obedi- 
ence to  the  statute  we  have  examined  tbe 
record  proper. 

There  Is,  perhaps,  no  proposition  in  crimi- 
nal law  upon  which  there  is  more  unanimity 
of  opinion  among  text-writers  and  the  courts 
of  last  resort  than  that  pertaining  to  the 
essentials  of  what  is  necessary  to  constitute 
an  indictable  forgery,  and  that  one  of  these 
essentials  Is  that  the  alleged  forged  instru- 
ment shall  possess  some  apparent  legal  effica- 
cy. Thus  Mr.  Bishop,  In  his  Criminal  Law 
(vol.  2,  (  533),  says:  "To  constitute  an  indict- 
able forigery,  it  Is  not  alone  sufficient  that 
there  be  a  writing  and  that  tbe  writing  be 
false.  It  must,  also,  be  such  as,  if  true,  would 
be  of  some  legal  efficacy,  real  or  apparent, 
since  otherwise  it  has  no  legal  tendency  to  de- 
fraud." Blackstone  defines  forgery  to  be 
"the  fraudulent  making  or  alteration  of  a 
writing  to  the  prejudice  of  another  man's 
right"  In  18  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  1062,  it  Is  said:  "Forgery  is  the  false 
making  or  alteration  with  fraudulent  intent 
of  any  writing  by  which  the  party  com- 
mitting the  act  may  wrongfully  obtain  some- 
thing of  value  to  the  prejudice  of  another's 
rights,  because  of  the  writing  and  its  capacity 
to  deceive."  This  court  in  State  v.  Warren, 
109  Mo.  430,  19  a  W.  191,  82  Am.  St  Rei>. 
681,  rujed  that  the  intent  to  defraud  is  an 
essential  element  of  the  crime,  and  must  be 
averred  and  proved.  Both  at  common  law 
and   In  the   highest  courts  of  the  several 
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states  of  the  Union,  It  has  uniformly  been 
held  that,  In  order  to  be  the  subject  of  for- 
gery,  the  Instrument  upon  Its  face  must.  If 
It  were  genuine,  be  of  some  apparent  l^al 
efficacy  for  Injury  to  another,  and  If,  on  Its 
face,  It  Is  utterly  ralueless  and  of  no  bind- 
ing force  or  ^ect  for  any  purpose  of  harm, 
liability,  or  Injury  to  any  one,  It  cannot  be 
the  subject  of  forgery.  Colson  t.  C!ommon- 
wealth,  110  Ky.  233,  61  S.  W.  46;  King  t. 
State,  43  Fla.,  loc.  dt  218,  210,  31  South. 
254;  19  Cyc.  p.  1379,  and  cases  cited  in 
note  94.  In  People  v.  Tomllnson,  36  Cal.  003, 
it  was  said  by  the  court:  "Th«  purpose  of 
the  statute  against  forgeries  it  to  protect 
society  against  fabrication,  falsification,  and 
the  uttering,  publishing,  and  passing  of  forged 
instruments,  which,  If  genuine,  would  es- 
tablish or  defeat  some  claim,  lmx>ose  some 
duty,  or  create  some  liability,  or  work  some 
prejudice  in  law  to  another  In  his  rights 
of  person  or  property.  Hence,  without  much 
confiict,  if  any,  it  has  been  held  from  the 
outset  that  the  Indictment  must  show  that 
the  instrument  In  question  can  be  made 
available  In  law  to  work  the  Intended  fraud 
or  Injury.  If  sudi  appears  to  be  the  case 
upon  the  face  of  the  Instrument,  It  will  be 
sufflcioit  to  set  It  out  In  the  Indictment; 
but.  If  not,  the  extrinsic  facts,  In  view  of 
which  It  is  claimed  that  the  instrument  is 
available  for  the  fraudulent  purpose  alleged 
in  the  Indictment,  must  be  averred.  If  the 
indictment  merely  sets  out  an  Instrument 
which  Is  a  nullity  upon  Its  face,  without  any 
averment  showing  how  It  can  be  made  to  act 
Injuriously  or  fraudulently  by  reason  of  mat- 
ter aliunde,  no  case  Is  mada  This  rule  Is 
so  well  settled  by  the  precedents  that  we  do 
not  feel  called  upon  to  discuss  it  upon  princi- 
ple." And  to  the  same  effect  Is  Burden  t. 
State,  120  Ala.  388,  25  South.  190,  74  Am. 
St  Rep.  37;  Howell  v.  State,  37  Tex.  691. 
Tested  by  the  foregoing  statements  of  the 
law,  would  the  Instrument  set  forth  In  full 
In  the  Indictment  In  this  case  have  any  legal 
efOcacy  If  It  bad  been  genuine?  It  Is  de- 
scribed In  the  Indictment  first  as  "a  lease"; 
but  when  we  look  at  Its  terms  no  length  of 
time  is  fixed  for  the  lease  to  nm,  and  no 
consideration  therefor  is  expressed.    On  the 

contrary.  It  recites  that  It  Is  for  " 

months,"  and  then,  when  the  alleged  con- 
sideration Is  reached.  It  provides,  "On  leaving 

the  order  for  said  goods dollars  on 

the  delivery  of  the  same dollars,  and 


every  week  thereafter  the  sum  of 
dollars."  Again  it  Is  purported  to  be  for 
the  rent  of  household  goods  and  Jewelry, 
but  what  household  goods  and  Jewelry  Is 
nowhere  mentioned,  set  forth  or  Included 
In  the  covenants  and  agreements  contained 
in  the  said  Instrument  As  a  lease  It  Is  ut- 
terly without  any  legal  efficacy.  It  Is  also 
charged  to  have  been  a  "chattel  mortgage," 
but  a  reading  of  the  document  alleged  to  have 
been   forged  will  demonstrate  that  It  con- 


veys no  personal  property,  and  names  no 
debt  upon  the  failure  to  pay  which  the  same 
may  be  foreclosed  by  the  mortgagee.  The 
instrument  Is  utterly  slloit  as  to  the  amount 
of  any  mortgage  debt  It  Is  also  denominated 
In  the  Indictment  as  "an  assignment,"  bat 
the  so-called  goods  and  chattels  which  wore 
assigned  are  referred  'to  as  household  furni- 
ture, wearing  apparel,  carpets,  pictures,  pi- 
anos, and  chattels  now  in  and  about  the 
residence   of    the    undersigned,    at   number 

,  and  there  ar9  no  allegations  In  aid  of 

the  Instrument  showing  or  tending  to  show 
In  what  house  or  In  what  place,  or  what 
household  furniture  or  wearing  apparel  were 
In  said  house.  The  Instrument  does  farther 
purport  to  sell  and  assign  all  the  salary  and 
wages  of  some  person  that  are  due  and  to 
become  due  from  some  unnamed  person. 

Without  further  elaborating  the  defects 
and  Insufficiency  of  this  instniment.  It  is 
sufficient  to  say  that.  If  it  had  been  genuine, 
it  would  have  had  no  legal  efficacy  whatever, 
and  would  have  bound  no  person  to  have 
paid  any  rent  in  any  definite  sum  or  at  any 
definite  time  whatever,  and  as  a  chattel  mort- 
gage would  have  amounted  to  no  more  than 
a  blank  piece  of  paper. 

As  the  Indictment  set  forth  the  alleged 
Instrument  in  its  very  words,  without  any 
averment  showing  in  the  most  remote  manner 
how  it  could  have  been  made  to  act  Injuri- 
ously or  trauduloitly  by  reason  of  matter 
aliunde.  It  must  be  held  that  it  charges  no 
offense  against  the  laws  of  this  state  be- 
cause the  Instrument  alleged  to  have  been 
forged  was  and  is  of  no  legal  validity,  and 
as  this  appears  upon  the  face  of  the  record 
proper  It  must  be  held  that  the  indictment 
Is  insufficient  to  support  the  Judgment  and 
sentence  of  the  court  and  the  verdict  of  the 
Jury,  and  the  Judgment  is  therefore  reversed 
and  the  prisoner  discharged. 

BURGESS,  P.  J^  and  FOX,  J.,  concur. 


STATE  V.  VAUGHAN  et  aL 

(Supreme  C!oart  of  Missouri,  Division  No.  2. 
Dec.  4,  1906.) 

1.  Cbixirai.  IiA.w— Res  OESTiE— Othkb  Ov- 

FENSES  A.S  PA.BT  OF  THE'TBANSAOTION. 

On  a  trial  for  the  murder  of  a  prison  guard, 
committed  by  convicts  pursuant  to  an  agree- 
ment to  intimidate  the  officers  of  the  prison  to 
enable  them  to  escape  therefrom,  evidence  of  the 
killing  of  another  suard  at  the  time  was  admis- 
sible as  a  part  of  the  res  gestte. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  807,  822.] 

2.  Sahe— Pkoof  or  Othxb  OrFERSES— Adios- 

SIBII.ITT. 

On  a  trial  for  the  murder  of  a  prison  guard, 
committed  by  convicts  pursuant  to  an  agreement 
to  forcibly  break  prison  and  escape  therefrom, 
and  thereby  commit  a  felony  nnder  Rev.  St. 
1899,  S  2067,  evidence  of  the  killing  of  another 
guard  In  furtherance  of  the  success  of  the  agree- 
ment was  admissible. 
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a  Sams. 

On  a  trial  for  the  murder  of  a  prison  gaard, 
eommitted  by  convicts  pursuant  to  an  agreement 
to  forcibly  break  prison  and  escape  therefrom, 
eridence  of  the  killing  of  another  guard  in  the 
ftirtherance  of  the  success  of  the  agreement  is 
admissible,  though  there  was  no  evidence  that 
there  was  an  agreement  to  kill  him. 

4.  Sake — Joint  Tbials— iNfsxBUCTiowB. 

Where  several  persons  are  jointly  prosecut- 
ed for  a  homicide,  and  tiie  conrt  charges  that 
defendants  are  presumed  to  be  innocent,  and 
that  it  devolves  on  the  state  to  prove  their  guilt 
beyond  a  reasonable  doubt  before  a  verdict  of 
guilty  may  be  rendered,  it  is  error  to  refuse  -to 
charge  that  the  jury  are  at  liberty  to  find  one 
or  more  of  the  defendants  guilty  and  the  others, 
not  guilty. 

5.  Sahx— iNSTBuonoNs  Bhbodixd  in  Tnofix 
Given. 

Where,  on  a  trial  for  homicide,  the  court 
charged  that  accused  was  presumed  to  be  in- 
nocent, and  that  it  devolved  on  the  state  to 
prove  his  guilt  lieyond  a  reasonable  doubt,  and 
that  unless  his  guilt  had  been  established  be- 
yond a  reasonable  doubt  a  verdict  of  not  guilty 
should  be  rendered,  etc.,  the  refusal  to  cnarge 
that  if  the  jury  had  a  reasonable  doubt  as  to 
the  gnilt  of  accused  the  jurors  must  acquit  was 
not  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  i  2011.1 
<>.  HoMiriDB— Mttbdeb  in  Fibst  Deobee. 

Wliere  a  prison  guard  was  mardered  by 
convicts  in  accordance  with  a  previous  concerted 
plan  by  them  to  forcibly  break  prison  and  make 
their  escape,  all  were  equally  guilty  of  mnrder 
in  the  first  degree,  the  killing  Deing  committed 
in  the  perpetration  of  a  felony. 
7.  CRnaitAi,  Law— iRSTBUonoNS— KviDERca 
TO  Sustain. 

Where,  on  a  trial  for  the  murder  of  a 
prison  guard,  committed  by  convicts  in  pursu- 
ance of  an  agreement  to  forcibly  break  prison, 
the  evidence  showed  that  the  convicts  with 
pistols  in  their  hands  commanded  the  depu^ 
warden  to  hold  up  his  hands,  threatening  to  kill 
him  if  he  refused,  that  the  deputy  waraen  en- 
deavored to  draw  Us  pistol,  that  one  of  the 
convicts  fired  his  pistol,  striking  the  deputy  war- 
den, that  subsequently  decedent  was  killed  by 
them  while  they  were  attempting  to  make  their 
escape,  and  the  convicts  testified  that  it  was 
agreed  between  them  that  no  one  should  be 
Ulled  in  their  effort  to  break  out  of  prison,  the 
refusal  to  charge  that  if  one  of  the  convicts 
killed  decedent  and  the  killing  was  a  departure 
from  their  joint  plan,  and  the  other  convicts 
did  not  advise,  instigate,  or  assist  in  the  kill- 
imr,  the  latter  were  not  guilty,  was  properly 
refused,  because  predicated  on  testimony  in- 
consistent with  the  physical  fkcts. 

Appeal  from  Circuit  Court,  Cole  County; 
Wm.  H.  Martin,  Judge. 

Harry  H.  Yaugban  and  others  were  cm- 
vlctcd  of  murder  In  the  first  degree,  and  tbey 
appeal.    Reversed  and  remanded. 

E.  L.  King  and  Edwin  Silver,  for  appel- 
lants. The  Attorney  General  and  N.  T.  Gen- 
try, for  the  State. 


BURGESS,  P.  J.  Appeal  from  the  judg- 
ment of  the  clrcnlt  conrt  of  Cole  county  ren- 
dered January  2,  1906,  upon  a  verdict  con- 
victing the  defendants  of  the  crime  of  murder 
tai  the  first  degree,  the  punishment  for  which 
la  death.  The  conviction  was  for  having  kill- 
ed and  murdered  one  John  A.  Clay,  who  was 
at  the  time  a  guard  at  the  Missouri  Peniten- 


tiary, and  In  the  discharge  of  bis  duties  as 
such.  The  defendants  and  one  Hiram  Blake 
were,  at  the  time  of  the  commission  of  the  al- 
leged crime,  legally  imprisoned  in  said  peni- 
tentiary. That  around  the  buildings  and 
grounds  of  said  penitentiary  there  is  and  was 
a  high  stone  wall,  and  that  the  entrances  are 
In  the  west  wall.  A  short  distance  north  of 
the  north  wall  are  situated  the  tracks  of  the 
Missouri  Pacific  Railroad  Company,  and  a 
few  feet  north  of  said  tracks  is  the  Missouri 
river.  There  are  two  entrances  referred  to 
by  the  witnesses  in  this  case;  one  of  them,  be- 
ing through  the  ofiSce  in  the  administration 
building,  entered  the  grounds  through  an  or- 
dinary door  opmlng  into  an  iron  cage,  and 
the  other  one  being  the  wagon  entrance.  This 
last-named  entrance  was  used  by  all  vehicles 
that  had  occasion  to  go  In  and  ont,  and  con- 
sisted of  two  sets  of  double  doors,  situated 
some  distance  from  each  other.  On  the  24thi 
day  of  November,  1905,  R.  B.  See  was  deputy 
warden,  and  John  A.  Clay,  E.  Allison,  J.  E. 
Yonng,  and  John  Bruner  were  guards  at  said 
prison.  It  was  the  duty  of  Clay  to  stand  In 
the  wagon  entrance  between  the  two  double 
doors,  inspect  the  contents  of  the  various 
loads  that  passed  throngh  said  entrance,  and 
attend  to  the  locking  and  unlocking  of  the 
doors.  See's  office  was  on  the  ground  floor, 
and  opened  out  Into  the  yard  of  the  prison, 
and  this  yard  opened  Into  the  stockade.  In 
which  were  located  the  prison  shops,  where 
the  three  defendants  and  Blake  were  work- 
ing. About  3  o'clock  In  the  afternoon  of  said 
day  two  gentlemen  were  admitted  as  visitors 
to  the  prison,  and  were  sitting  in  the  deputy 
warden's  office  talking  to  a  prisoner,  when 
the  three  defendants  and  Blake  appeared  at 
the  door  of  said  office,  with  pistols  in  their 
hands,  and  commanded  Depnty  Wardm  See 
to  hold  up  his  hands,  threatening  to  kill  him 
if  he  refused.  See  endeavored  to  draw  bis 
pistol,  and  one  of  the  four  convicts  (perhaps 
Blake)  fired  his  pistol,  striking  See  in  the 
wrist,  and  also  wounding  defendant,  Vaugh- 
an,  in  the  hand.  Vanghan  was  in  the  act  of 
grabbing  See's  band  when  Blake  shot  at  See. 
See  was  then  disarmed  by  them,  dragged  out 
of  his  office  and  ordered  to  march  between 
Blake  and  defendant  Vaughan,  to  the  wagon 
entrance;  and  the  two  visitors  were  also  or- 
dered to  march,  one  by  tbe^  side  of  defendant 
Ryan,  and  the  other  by  the  side  of  defendant 
Raymond.  The  wagon  entrance  was  reached 
just  as  the  inner  doors  were  being  opened  to 
admit  a  two-horse  wagon  into  the  prison  yard, 
and  the  four  convicts  rushed  through  said 
doors,  taking  with  them  See  and  one  of  the 
Tlsitora;  the  other  visitor  managed  to  get 
loose  and  escape.  The  four  convicts  ordered 
Clay,  who  was  on  dnty  at  that  point,  to  hold 
up  his  hands,  which  be  did,  and  he  was  then 
ordered  to  hold  bis  hands  higher.  Some  one 
In  the  wagon  entrance  then  fired  at  Clay, 
striking  him  in  the  neck  and  killing  him  In- 
stantly.   As  the  space  In  this  wagon  entrance 
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was  tolerably  dark,  neither  See  nor  the  Tlslt- 
or  could  recognize  who  It  was  that  flred  said 
shot ;  but  the  man  driving  the  team  (Charles 
Woodland)  testified  positively  that  the  de- 
fendant Vaughan  was  the  first  man  to  rush 
Into  said  wagon  entrance,  and  that  Vaughan 
flred  said  shot  Several  other  shots  were 
flred  by  defendants  and  Blake  In  said  en- 
trance, some  of  them  so  close  as  to  bum  See's 
face  with  powder.  The  convicts  ordered  See 
to  unlock  the  outside  doors,  but  he  told  them 
that  he  could  not  and  did  not  know  how,  and 
finally  suggested  to  them  that  be  could  show 
them  a  better  way  out  through  the  office. 
The  convicts  then  went  with  See  up  to  a  door 
that  opens  Into  this  wagon  entrance  from  the 
guardroom,  when  Allison  appeared  at  the 
door  and  ordered  the  men  to  throw  up  their 
hands,  when  one  of  the  four  shot  and  killed 
Allison.  One  of  the  four  convicts  then  shout- 
ed, "Kill  them  all ;  let* s  shoot  our  way  out" 
About  that  time  one  of  them  shot  See  in  the 
shoulder  and  In  the  side,  causing  him  to  fall 
to  the  ground.  One  of  the  convicts  said, 
"Capt.  See  is  dead.  Now  get  to  work;  we 
are  losing  time."  Toung  was  upstairs  In  the 
armory,  but  immediately  came  down  to  as- 
certain the  cause  of  the  disturbance.  He 
saw  the  body  of  Allison  on  the  floor;  be  was 
walking  towards  the  door  opening  into  the 
wagon  entrance,  when  some  one  in  said  en- 
trance shot  blm.  Hearing  the  firing,  Bruner 
ran  to  the  Inner  doors  of  said  entrance,  and 
looked  in  through  a  small  hole  in  said  door. 
Some  one  in  the  wagon  oitrance  commanded 
him  to  get  away,  and  shot  at  him.  These 
four  convicts  then  tried  to  use  nitroglycerin 
on  the  outer  doors  of  the  wagon  entrance. 
They  were  successful,  and  a  large  strip  was 
blown  ofC  of  one  of  said  doors,  making  a 
hole  sufllcient  in  size  for  them  to  Jump 
through  and  make  their  escape,  which  they 
did.  After  getting  outside  of  the  prison,  the 
three  defendants  and  Blake  ran  together 
towards  the  Missouri  Pacific  tracks,  and 
along  said  tracks  west  towards  the  freight 
depot.  See  procured  a  gun,  and,  in  company 
with  guard  Bruner,  followed  them  towards 
the  depot  Bruner  soon  came  within  range 
of  them,  exchanged  several  shots  with  them, 
and  wounded  Blake  in  the  leg.  Blake  was 
then  captured  and  taken  back  to  the  prison, 
where  he  soon  died  from  the  effects  of  said 
wound.  In  the  meantime  the  police  of  Jef- 
ferson City  had  been  notified  of  this  trouble, 
and  had  joined  with  prison  guards  and  cltl- 
cens  In  pursuit  of  the  escaped  convicts.  The 
three  defendants,  seeing  that  Blake  was  dis- 
abled. Jumped  into  a  wagon  and  flred  twice 
at  Bruner  and  See.  These  defendants  com- 
pelled the  driver  to  get  into  the  wagon  with 
them,  and  began  to  whip  the  horses.  Leonard 
Oreene  was  standing  near  the  wagon  and  un- 
dertook to  stop  the  horses,  when  defendant 
Taugfaan  pointed  his  pistol  at  Qreene  and 
said,  "Let  go."  Qreene  promptly  obeyed. 
Vaughan  took  the  lines  and  drov«  as  fast 


as  he  could  in  a  southwest  direction.  He 
drove  until  Ryan  fell  out  of  the  wagon  and 
was  captured.  Before  falling  out  of  the 
wagon,  Ryan  flred  his  pistol  once  at  Moer- 
Bchel,  who  had  caught  the  team,  and  then 
twice  at  the  police,  who  were  In  pursuit 
Moerschel  let  go  of  the  horses,  and  as  soon  as 
the  other  two  defendants  saw  that  the  horses 
had  been  released  they  drove  on  until  the 
driver  fell  out  of  the  wagon,  and  some  prison 
guards  and  police  ofilcers  compelled  said  two 
defendants  to  surrender.  At  the  time  of  the 
capture  each  defendant  had  a  44  caliber  pistol 
In  his  hand,  and  from  40  to  100  cartridges  In 
his  pocket;  and  the  defendant  Vaughan  had 
a  stick  of  dynamite,  a  bottle  of  nitroglycerin, 
and  some  fuse  and  caps.  The  state's  evidence 
further  showed  that  John  A.  Clay's  death 
was  caused  by  a  gunshot  wound  in  the  neck, 
which  was  made  by  a  bullet  from  a  S4  caliber 
pistol. 

The  three  defendants  testified  In  their  own 
behalf,  and  the  substance  of  their  testimony 
was  to  the  effect  that  a  few  days  prior  to  the 
commission  of  the  alleged  crime  they  were 
In  the  same  cell  In  the  prison  and  agreed  with 
Blake  to  make  an  effort  to  escape.  That  a 
friend  (whose  name  they  decline  to  give)  had 
sent  them  the  pistols,  cartridges,  nitroglyce- 
rin, dynamite,  etc.,  which  they  took  for  the 
purpose  of  frightening  the  prison  officials. 
They  further  testified  that  it  was  distinctly 
agreed  between  them  that  no  one  should  be 
hurt  or  killed.  They  admitted  that  they  went 
to  the  deputy  warden's  office,  covered  him 
with  their  pistols,  that  Blake  shot  See  in 
the  wrist,  that  they  marched  with  See  to  the 
wagon  entrance,  where  they  and  Blake  flred 
their  pistols  a  number  of  times.  That  they 
compelled  Deputy  Warden  See  and  a  visitor 
to  go  with  them  to  the  wagon  entrance,  com- 
pelled Clay  to  hold  up  his  hands,  and  that 
Clay  and  Allison  were  shot  Each  one  of  the 
three  defendants  denied  that  he  shot  either 
Clay  or  Allison,  and  each  expressed  the  opin- 
ion that  Blake  did  it  They  admitted  that 
they  blew  open  the  outside  door  with  nitro- 
glycerin, passed  through  the  opening,  ran 
west  to  the  freight  depot.  Jumped  into  a 
wagon,  and  compelled  the  driver  to  take  them 
to  the  southwest  part  of  the  city,  where  they 
were  captured. 

The  court  over  the  objection  and  excep- 
tions of  defendants,  instructed  the  Jury  as 
follows: 

"(1)  The  court  Instructs  the  jury  that  the 
defoidants  are  presumed  to  be  innocent  and 
it  devolves  upon  the  state  to  prove  their 
guilt  beyond  a  reasonable  doubt  nnd,  unless 
the  state  has  established  the  guilt  of  the  de- 
fendants, as  charged  In  the  indictment,  to 
your  satisfaction  and  beyond  a  reasonable 
doubt  you  should  give  the  defendants  the 
benefit  of  such  doubt  and  return  a  verdict  of 
not  guilty.  But  such  doubt  to  authorize  an 
acquittal  on  that  ground  alone,  should  be  a 
substantial  doubt  of  guilt  arising  from  tb« 
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erldence  In  the  case,  and  not  a  mere  possi- 
bility of  Inooceace. 

"(2)  The  court  Instructs  the  Jury  that  If 
th^  believe  and  find  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  on  the  24th 
day  of  Movember,  190S,  the  defendants  and 
another  person  named  Hiram  Blake  were 
CMiflned  as  prisoners  In  the  Missouri  State 
Penitentiary,  in  Oole  county,  Missouri,  and 
Ttille  so  confined  agreed  with  each  other  to 
make  or  attempt  to  make  an  escape  from 
prison,  and  In  so  doing  and  while  acting  in 
concert  with  each  other  and  in  the  further- 
ance of  a  common  design  to  make  such  es- 
cape, either  one  of  the  four  persons  so  at- 
tempting to  escape  did,  in  the  presence  of  the 
other  three,  willfully,  feloniously,  deliberate- 
ly, premeditatedly,  and  of  malice  afore- 
thongbt  kill  John  A.  Clay,  in  the  county 
aforesaid,  while  be  was  in  the  peace  of  the 
state  and  in  the  discharge  of  his  duties  as  a 
guard  at  such  penitentiary,  by  shooting  him 
upon  the  neck  or  head  with  a  pistol,  and 
thereby  inflicting  upon  him  a  mortal  wound 
of  which  he  then  and  there  Instantly  died, 
thai  they  will  And  all  three  of  the  defend- 
ants, Eterry  H.  Vaughan,  alias  Harry 
Vaughn,  George  Ryan,  'alias  Charles  Stevens, 
and  Edward  Raymond  truilty  of  murder  in 
the  first  degree,  and  so  state  in  their  verdict, 

"(3)  The  court  further  instructs  the  Jury 
that  if  they  l>eileve  and  find  from  the  evi- 
dence In  this  cause,  beyond  a  reasonable 
doobt,  that  one  Harry  H.  Vaughan,  alias 
Harry  Vaughn,  in  Cole  county,  Missouri,  on 
the  24th  day  of  November,  1006,  feloniously, 
willfully,  delil>erately,  premeditatedly,  and 
of  his  malice  aforethought,  shot  with  a  pis- 
tol, and  by  such  shooting  killed  John  A.  Clay, 
and  that  the  defendants  George  Ryan,  alias 
Charles  Stevens,  and  Edward  Raymond,  were 
then  and  there  present,  feloniously,  willfully, 
deliberately,  premeditatedly,  and  of  their 
malice  aforethought,  aiding  and  abetting,  ad- 
vising, counseling,  assisting,  or  procuring  the 
said  Harry  H.  Vaughan,  alias  Harry  Vaughn, 
in  such  shooting  and  killing,  then  defendants 
George  Ryan,  alias  Charles  Stevens,  and  Ed- 
ward Raymond  were  within  the  meaning  of 
the  law,  each  as  guilty  as  If  he  had  flred  the 
fatal  shot  himself. 

"(4)  The  court  Instructs  the  Jury  that 
while  it  is  necessary  for  the  killing  to  t>e 
wlllfal,  deliberate,  premeditated,  and  with 
malice  aforethought  in  order  to  constitute 
murder  in  the  first  degree,  yet  these  elements 
need  not  be  proved  by  direct  evidence,  but 
may  be  deduced  from  all  the  facts  and  circum- 
stances attending  the  killing,  and  If  you  can 
satisfactorily  and  reasonably  Infer  their  ex- 
istence from  ail  the  evidence  in  the  case,  be- 
ycmd  a  reasonable  doubt,  you  will  be  warrant- 
ed in  so  finding. 

"(6)  As  used  In  the  Indictment  and  these 
taistonctlons,  'feloniously'  means  wrongfully 
and  wickedly,  and  also  refers  to  the  punish- 
ment Imposed  by  law.  'Willfully'  means  In- 
temtlonaliy,  and  not  done  by  accident    'Pre- 


meditatedly' means  thought  of  beforetiand, 
for  any  length  of  time,  however  short.  'De- 
liberately' means  done  in  a  cool  state  of  the 
blood,  not  in  sudden  passion  engendered  by 
lawful  or  sdme  Just  cause  of  provocation. 
And  the  court  Instructs  the  Jury  that  in  this 
case  there  is  no  evidence  tending  to  show  the 
existence  of  any  such  passion  or  provocation. 
'Malice'  means  that  condition  of  the  mind 
which  prompts  one  to  do  a  wrongful  act  in- 
tentlcmally,  and  to  take  the  life  of  another 
without  legal  Justification  or  excuse.  It  does 
not  mean  mere  spite,  hatred,  or  ill  will,  but 
it  signifies  the  state  of  disposition  which 
shows  a  heart  regardless  of  social  duty  and 
fatally  bent  on  mischief,  and  'malice  afore- 
thought' means  that  the  act  was  done  with 
malice  and  premeditation.  'Malice',  as  used 
here,  may  be  presumed  from  the  Intentional 
use  of  a  deadly  weapon  In  a  manner  likely 
to  produce  death. 

"(6)  The  Jury  are  the  sole  Judges  of  the 
credibility  of  the  witnesses  and  of  the  weight 
and  value  to  be  given  to  their  testimony.  In 
determining  as  to  the  credit  you  will  give  a 
witness,  and  the  weight  and  value  you  will 
attach  to  a  witness'  testimony,  you  should 
take  Into  consideration  the  conduct  and  ap- 
pearance of  the  witness  upon  the  stand,  the 
Interest  of  the  witness,  If  any,  In  the  result 
of  the  trial,  motives  actuating  the  witness  in 
testifying,  the  witness'  relation  to,  or  feeling 
for  or  against  the  defendant,  or  the  alleged 
injured  party,  the  probability  or  Improbabil- 
ity of  the  witness'  statements^  the  opportun- 
ity the  witness  had  to  observe  and  to  be  In- 
formed as  to  matters  respecting  which  such 
witness  gives  testimony,  and  the  inclination 
of  the  witness  to  speak  truthfully  or  other- 
wise as  to  matters  within  the  knowledge  of 
such  witness.  All  these  matters  being  taken 
into  account,  with  all  other  facts  and  cir- 
cumstances given  in  evidence,  it  Is  your  prov- 
ince to  give  each  witness  such  value  and 
weight  as  you  deem  proper.  If,  upon  a  con- 
sideration of  all  the  evidence^  you  con- 
clude that  any  witness  has  sworn  willfully 
falsely  as  to  any  material  matter  involved 
In  the  trial,  you  may  reject  or  treat  as  un- 
true the  whole  or  any  part  of  such  witness' 
testimony. 

"(7)  The  defendants  are  competent  wit- 
nesses In  their  own  behalf,  but  the  fact  that 
they  are  the  defendants,  and,  as  such.  Inter- 
ested in  the  result  of  this  case,  may  be  con- 
sidered by  you  la  determining  the  credibility 
of  their  testimony. 

"(8)  The  court  instructs  the  Jury  that  im- 
der  the  evidence  in  this  case  you  will  find  the 
defendants  guilty  of  murder  In  the  first  de- 
gree or  acquit  them;  and  you  are  further  In- 
structed that,  if  you  find  the  defendants  guil- 
ty of  murder  in  the  first  degree,  you  will 
simply  say  so  In  your  verdict,  as  you  have 
nothing  whatever  to  do  with  the  punishment 
If  you  find  the  defendants  not  guilty,  yon  will 
return  a  verdict  to  that  effect" 

And  to  the  givhtg  of  which  said  Instruc- 
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tions  by  the  oonrt  tife  def eodurta.  by  oounael, 
then  and  there  dnlj  excepted  at  the  time. 

And  the  ooort,  at  the  request  of  the  defend- 
antB,  through  comu^  gare  to  the  Juij  the 
following  Instruction,  to  wit: 

"(1)  The  Jurors  are  Instructed  that  the  In- 
dictment In  this  case  Is  of  Itself  a  mere  for- 
ma] accusation  or  diarge  against  the  defend- 
ants, and  Is  not  of  itself  any  erldmoe  of  the 
guilt  of  the  defendants,  or  of  any  one  of 
them;  and  no  Juror  should  permit  himself 
to  be  to  any  extent  Influenced  against  any  of 
the  defendants  because  or  on  account  of  the 
indictment  In  the  case,  nor  by  reason  ot  tbe 
fact  that  they  were  convicts  In  the  Missou- 
ri State  Penitentiary  when  the  killing  diar- 
Ced  In  the  indictment  occurred." 

"(S)  The  court  Instructs  the  Jury  tiiat  the 
law  presumes  the  defendants  In  tliis  case 
to  be  Innocent  of  mnrder  in  the  first  degree, 
and  clothes  him  or  them  with  such  presump- 
tion ot  Innocence  throughout  tlie  trial;  and 
you  should  act  on  such  presumption,  and  ac- 
quit tlie  defendant  imless  the  state,  by  evi- 
dence, satisfies  you  of  his  or  their  guilt  be- 
yond a  reasonable  doubt" 

"(9)  The  court  Instructs  the  Jury  tliat  the 
mere  presence  of  a  person  at  the  scene  of 
a  homicide,  or  even  his  presence  and  approval 
thereof,  do  not  make  him  a  guilty  partici- 
pator In  said  homicide.  To  make  him  a  guil- 
ty participator  he  must  have  aided,  assisted. 
Instigated,  abetted,  or  advised  said  killing 
as  explained  in  othor  Instructions  given  by 
the  court  In  this  case." 

And  the  defendants  prayed  the  court  to 
give  to  the  Jury  the  following  instmctlous, 
which  the  court  refused  to  do,  to  wit : 

"(2)  The  court  Instructs  the  Jury  that 
they  are  at  liberty  to  find  one  or  more  of  the 
defendants  guilty  and  others  not  guilty,  as 
tbey  may  deem  right  and  proper  under  the 
Instructions  of  the  court  and  the  evidence  In 
the  case." 

"(4)  The  court  instructs  the  Jurors  that 
if  tbey  have  a  reasonable  doubt  (as  tliat  term 
is  defined  In  other  Instructions  given  In  the 
case)  as  to  any  one  or  more  of  the  defend- 
ants on  trial  being  guilty  of  mnrder  In  the 
first  degree,  as  tliat  offense  Is  defined  in  other 
Instructions  given  in  this  case,  the  Jnrors 
will  acquit  such  defendant  or  defendants  as 
to  whom  such  doubt  Is  entertained. 

"(6)  The  court  Instructs  the  Jurors  that 
In  considering  their  verdict  they  will  ex- 
clude from  tbeir  consideration  all  matters  In 
evidence  relating  to  the  death  of  E.  A.  Allison 
and  the  shooting  of  J.  O.  Young  (referred  to 
In  the  testimony),  and  also  all  the  evidence 
before  the  Jurors  relating  to  the  pursuit  and 
capture  of  defendants  after  their  escape  from 
the  penitentiary  on  November  24,  1905. 

"(6)  If  the  defendants  killed  John  A.  Clay, 
the  deceased,  with  premeditation  and  malice 
aforethought,  bnt  without  deliberation  (as 
those  terms  are  defined  In  other  instructions 
given  In  the  case),  then  they  are  not  guilty 
of  murder  in  the  first  degree  but  of  murder 


in  the  second  degree:  maO,  If  the  Jurors  find 
them  or  elth^  of  tliem  to  be  gnUty  of  mnrder 
In  the  second  degree^  they  will  assess  the 
punishment  therefor  in  the  State  Penitentiary 
for  a  teiin  of  ImprisoDment  of  not  less  than 
10  year*. 

"(7)  If  the  Jurors  believe  and  find  from 
the  evidence  that  codefendants  Vaugban,  Ray- 
mond, and  Ryan,  and  ime  Blake,  were  on 
November  24.  1906,  and  had  been  previous 
thoeto,  oonvicts  In  the  Missouri  State  Peni- 
tentiary ;  that  while  so  confined  In  said  pris- 
on they  agreed  and  combined  together  to 
effect  their  escape  therefrom,  but  that  it  was 
expressly  understood  and  agreed  among  them 
that  no  officers  or  guards  of  the  prison  should 
be  killed  or  injured  in  effecting  such  escape, 
but  that  said  escape  should  be  effected  solely 
and  wholly  by  means  of  intimidating  said 
officers  and  guards  and  thereby  compelling 
them  to  let  them,  said  convicts,  outside  of 
the  prison  enclosure ;  and  if  the  Jury  further 
find  that,  while  said  ctmvicts  were  carrying 
out  said  purpose  or  plan  of  escape,  the  de- 
ceased, John  A.  Clay,  was  killed  by  one  of 
the  defendants,  and  that  said  act  of  killing 
was  a  departure  from  the  purpose  and  plan 
agreed  on  by  said  B'lake  and  the  defendants 
in  effecting  their  escape,  and  was  not  within 
their  Joint  purpose  and  plan  In  so  making 
their  escape,  and  if  said  killing  was  not  ad- 
vised, counseled,  instigated,  aided,  or  abetted 
by  the  defendant  or  any  of  the  defmdants 
on  trial — ^tfaen  said  defendant  (or  defendants) 
not  so  instigating,  counseling,  abetting,  aiding, 
or  advising  said  killing.  Is  not  guilty  of 
the  <^ense  (diarged  in  the  indictment  in  this 
case. 

"(8)  If  the  person  mentioned  in  the  evi- 
dence as  Blake  shot  and  killed  the  deceased. 
John  A.  Clay,  and  said  killing  by  said  Blake 
was  a  departure  from  the  purpose  and  plan 
of  the  defoidants  now  on  trial,  and  said 
Blake,  In  effecting  their  escape  from  tlie 
Missoori  Penitentiary,  was  not  within  their 
Joint  purpose  or  plan  in  making  said  escape, 
and  these  defendants  or  one  or  more  of 
them  did  not  advise,  counsel,  or  instigate 
or  aid  Blake  to  kill  the  deceased,  but  said 
Blake  did  said  killing  of  his  own  motion, 
then  said  defendants  or  defendant  not  ao 
advising,  counseling,  aiding,  or  instigating 
said  killing  are  not  guilty  under  the  indict- 
ment In  this  case. 

"(8%)  If  the  defendant  Vaughan  shot  and 
killed  the  deceased,  John  A.  Clay,  and 
said  killing  by  said  Vaughan  was  a  departare 
from  the  Joint  purpose  or  plan  of  the  defend- 
ants on  trial  and  one  Blake  In  effecting  their 
escape  from  the  Missouri  Penitentiary  on 
November  24,  190S,  and  was  not  within  their 
said  joint  purpose  or  plan  In  making  their 
escape,  and  the  defendants  Ryan  and  Ray- 
mond did  not  advise,  counsel.  Instigate,  or 
assist  said  Vaughan  to  kill  the  deceased,  bat 
said  Vaughan  did  said  killing  of  his  own  mo- 
tion, then  said  codefendants  Ryan  and  Ray- 
mond are  not  guilty  under  the  evidence  lu 
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tMi  caae,  and  ibe  Jnron  wfll  return  a  Ter- 
cet of  not  gnllty  as  to  tbem." 

To  tbe  refusal  of  ttae  court  to  give  said 
tastroctloiia  tb«  defendants,  then  and  there 
duly  excepted  at  the  time. 

It  is  Insisted  that  the  court  erred  In  permlt- 
ttaiK  tbe  state  to  Introduce,  over  the  oblectlona 
ol  defendant,  evldmce  of  tbe  killing  of  B.  A. 
Alliaao.  Alliaon,  Clay,  and  Bruner  were  all 
coards  at  the  i>enltentlai7,  and  the  killing 
of  the  ffltst  two  waa  in  pursuance  of  the  un- 
lawful agre^nent  of  defendants  to  intimidate 
the  crfBcers  of  tbe  prison  In  order  to  enable 
tbem  to  escape  tberefrom,  and  evidence  as 
to  the  kllliug  of  Allison  was  part  of  the  res 
gestae.  ETerytblng  occurring  contemporane- 
ously with  the  main  difficult?  was  a  part  of 
the  res  gestse,  and  there  was  no  error  In  tbe 
admission  of  such  evidence.  State  v.  Wood- 
ward, 191  Mo.  617,  00  S.  W.  90. 

It  was  admissible  upon  the  further  ground 
tliat  tbe  homicide  was  committed  In  further- 
ance of  the  BucceBS  of  tbe  agreement  or  nn- 
d«ttfandlng  between  tbe  defendants  and 
Blake  to  commit  a  felony ;  that  Is,  to  forcibly 
lireak  and  escape  from  the  penltenttaity. 
Section  2067,  Rev.  Bt  1899.  Nor  was  it 
necessary  to  tbe  hitroductlon  of  this  evidence 
that  It  be  shown  that  there  was  a  prearrange- 
ment  or  understanding  to  kill  or  shoot  Alli- 
son, for  when  two  or  more  persons  enter  upon 
an  unlawful  undertaking,  with  a  common 
purpoae^  to  aid  and  assist  each  other  In 
whatever  may  grow  out  of  the  undertaking, 
each  is  responsible,  ctvUIy  or  criminally,  for 
everything  which  may  proximately  result 
from  such  unlawful  purpose,  whether  con- 
templated at  the  time  tbe  arrangement  was 
made  or  not,  and  whether  actually  performed 
by  all  or  any  one  of  the  wrongdoers.  "If 
several  conspire  to  do  an  unlawful  act,  and 
death  happens  in  the  prosecution  of  the  com- 
mon object  (they  are  all  alike  guilty  of  the 
bamldde.  Each  is  responsible  for  everything 
done  which  follows  Incidentally  in  tbe  execu- 
tton  of  the  common  purpose,  as  one  of  its 
protMible  and  natural  consequences,  even 
though  It  was  not  intended,  or  within  tbe 
reasonable  contemplation  of  the  parties,  as 
a  part  of  the  original  design."  Evans  v. 
State.  109  Ala.  11,  19  South.  536 ;  2  Wharton, 
Crim.  Lew,  f  1496. 

No  point  la  made  by  counsel  for  defendants 
nptHi  tbe  Instructions  given  in  betaal?  of  the 
state,  but  It  is  earnestly  insisted  that  the 
court  erred  In  refusing  Instructions  adced 
by    defendant 

It  is  Insisted  that  Instruction  No.  2  asked 
by  defendants  should  have  been  given,  and 
a  wparate  finding  or  verdict  as  to  each 
one,  because  each  of  tbem  bad  tbe  right 
to  have  bis  case  passed  upon  by  tbe  Jury, 
as  If  he  alone  were  upon  trial.  As  the  case 
went  to  the  Jury,  this  phase  of  It  was  not 
submitted  to  tbem,  in  the  absence  of  which 
the  Jury  may  have  belleted  that  it  was  their 
duty  under  the  evidence  and  instructions  to 


find  the  defendants  all  guflty  or  to  acquit 
them  all.  While  it  may  be  true  that  they 
were  all  alike  guilty,  were  they  not  entitled 
to  have  the  Jury  instructed  that  they  were 
at  liberty  to  find  one  or  more  of  tbem  guilty 
and  others  not  guilty,  as  they  might  believe 
from  the  evidence?  We  think  they  were. 
It  Is  no  answer  to  this  suggestion  to  say  that 
under  the  evidence  they  were  all  alike  guilty, 
for  that  question  was  for  the  consideration 
of  the  Jury,  and  It  waa,  their  province.  If  so 
inclined,  to  have  acquitted  either  one  or  all 
of  them,  or  to  have  acquitted  some  of  them 
and  found  the  others  guilty,  or  guilty  of  a 
less  degree  of  crime  than  that  charged,  not- 
withstanding the  evidence  to  the  contrary. 
State  V.  Orstrander,  30  Mo.  18,  was  a  prose- 
cution under  an  indictment  charging  mur- 
der In  the  first  degree,  and  although  no  in- 
structions were  given  bearing  upon  murder 
In  tbe  second  degree,  and  the  evidence  clearly 
showed  the  defendant  to  be  guilty  of  murder 
In  the  first  degree,  a  verdict  returned  by  the 
Jury  finding  tbe  defendant  guilty  of  murder 
in  the  second  degree  was  held  to  be  respon- 
sive to  tbe  Indictment,  and  that  the  trial 
court  was  bound  to  receive  It  EiSch  one  had 
a  right  to  have  the  Jury  pass  upon  his  guilt 
or  Innocence,  and  the  evidence  considered 
by  the  Jury  in  regard  to  his  particular  case, 
unbiased  or  unlnfiuenced  by  the  evidence  In 
respect  to  the  guilt  of  bis  oodefendants.  In 
the  case  at  bar  the  Jury  might  have  con- 
victed a  part  of  tbe  defendants,  and  disagreed 
as  to  tbe  others,  or  have  acquitted  a  part 
of  tbem  and  convicted  or  failed  to  agree  as 
to  the  others,  had  they  l>een  so  instructed. 
1  Bishop's  New  Criminal  Prac.  S  1086 ;  State 
V.  Kaiser,  124  Mo.  651,  28  S.  W.  182.  In 
Abrams  v.  State,  121  Ga.  170,  48  S.  E.  065, 
Abrams  and  one  Osbum  were  Jointly  Indicted 
for  grand  larceny.  They  were  tried  together, 
and  both  were  convicted.  The  point  was  made 
In  the  motion  for  a  new  trial  that  the  court 
failed  to  Instruct  the  Jury  distinctly  that  they 
might  acquit  one  of  the  accused  even  though 
the  other  was  convicted.  The  Supreme  Court 
held  that  it  was  erroneous  under  the  peculiar 
facts  of  the  case  to  fall  to  Instruct  the  Jury 
distinctly,  though  one  of  the  accused  were 
found  guilty,  the  other  might  nevertheless 
be  acquitted.  In  State  v.  Daniels  et  al.,  115 
La.  59,  38  South.  894,  it  Is  held  that,  where 
three  persons  are  being  prosecuted  at  the 
same  time  and  under  the  same  indictment, 
the  Jury  ought  to  be  Instructed  that  one  or 
two  may  be  convicted  or  acquitted  without 
the  conviction  or  acquittal  of  the  other  or 
others.  Our  conclusion  is  that  this  Instruc- 
tion or  one  of  similar  Import  should  have 
been  given,  In  view  of  the  first  instruction 
given  on  the  part  of  tbe  state. 

There  was  no  error  in  refusing  instruction 
No.  4  asked  by  defendant,  because  the  same 
question  presented  by  it  was  fully  covered 
by  the  state's  first  instructloa 

Nor  was  there  orror   In   refusing  either 
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InstractlonB  numbered  7,  8,  and  8^  asked 
by  defendants,  because,  according  to  their 
own  testimony,  they  were  all  equally  guilty 
of  murder  In  the  first  degree,  and  no  less 
grade  of  that  oftense.  The  murder  was  com- 
mitted in  the  perpetration  of  another  felony ; 
that  Is,  in  breaking  out  of  the  penitentiary, 
where  the  defendants  were  legally  confined. 
In  accordance  with  a  previous  concerted  plan 
to  make  their  escape.  "Where  an  act,  un- 
lawful in  Itself,  Is  done  with  deliberation, 
and  with  Intention  of  mischief  or  great  bodily 
harm  to  some  particular  person,  or  of  mis- 
chief Indiscriminately,  fall  where  it  may,  and 
death  ensues  from  such  act,  against  or  be- 
sides the  original  intention  of  the  party.  It 
will  be  murder."  Mayes  v.  People,  106,  111.  306, 
46  Am.  Rep.  698.  That  case  was  cited  approv- 
ingly by  this  court  hi  State  v.  Bailey,  100 
Mo.  257,  88  B.  W.  733.  The  Supreme  Court 
of  Mississippi  said :  "It  matters  not  that  the 
purpose  to  kill  Walker  was  not  entertained 
by  all  or  by  any  at  the  outset.  'It  two  or 
more  combine  to  do  an  unlawful  thing,  and 
the  act  of  one  proceeding,  according  to  the 
common  plan,  terminates  in  a  criminal  re- 
sult, though  not  the  particular  result  in- 
tended, all  are  liable.'  'All  who  are  re- 
sponsible for  what  Is  done  unlawfully  are  so 
for  its  entire  consequences,  whether  contem- 
plated or  accidental.'"  In  Boyd  v.  United 
States,  142  U.  S.  450,  12  Sup.  Ct  292,  35 
L.  Ed.  1077,  It  is  said :  "If  a  number  of  men 
agree  to  do  an  act  which,  from  its  nature 
or  the  way  it  is  to  be  done.  Is  an  act  that  will 
put  human  life  in  Jeopardy,  then  the  putting 
of  human  life  in  Jeopardy,  or  the  destruction 
of  human  life,  is  a  necessary  and  a  natural 
and  probable  consequence  of  the  act  agreed 
to  be  done  by  the  part,  and,  upon  the  prin- 
ciple of  the  law  I  have  already  announced 
to  yon,  it  is  but  equal  and  exact  Justice  that 
all  who  enter  upon  an  ^iterprise  of  that 
kind  should  be  responsible  for  the  death  of 
innocent  persons  that  transpired  because  of 
the  execution  of  the  enterprise  then  entered 
upon,  and  because  that  enterprise  Is  one  that 
would  naturally  and  reasonably  produce  that 
result"  In  State  v.  Walker,  98  Mo.  95,  9 
S.  W.  646,  11  S.  W.  1133,  this  court  held  that 
one  of  a  number  of  conqilrators  was  properly 
convicted  of  murder  of  one  Green,  committed 
by  another  member  of  the  conspiracy,  when 
the  object  of  the  conspiracy  was  to  take  Wil- 
liam Eldens  out  of  the  bouse  and  whip  him. 
Another  case  strongly  in  point  Is  Kirby  v. 
State,  23  Tex.  App.  13,  5  S.  W.  165.  In 
that  case  the  defendant  and  two  others  were 
indicted  for  the  murder  of  the  Jailer,  who 
bad  them  in  Jail.  One  Cannon  was  also  a 
prisoner  In  said  Jail,  and  it  was  agreed  be- 
tween Cannon,  the  defendant,  and  a  third 
prisoner  that  Cannon  was  to  assault  the 
Jailer  and  get  his  pistol  and  keys  away  from 
him  and  unlock  the  cell  door  and  allow  the 
defendant  and  the  third  prisoner  to  escape 
from  Jail  in  company  with  Cannon.    The  de- 


fendant procured  an  Iron  rod,  around  wbicb 
be  wrapped  a  wet  towel,  concealed  the  same 
for  a  time,  and  then  hung  the  Iron  rod  with 
the  towel  around  It  out  In  the  corridor  where 
Cannon  could  reach  the  same.  When  the 
Jailer  camo  Into  the  corridor.  Cannon  seized 
the  iron  rod  and  struck  the  Jailer  several 
blows  on  the  head,  from  the  effects  of  which 
he  died.  A  witness  near  the  Jail  heard  some 
one  call  out  "Help,"  heard  another  voice 
say,  "Kill  him,"  and  heard  another  say, 
"Don't  shoot  him."  After  striking  the  JaUer, 
Cannon  made  his  escape  and  failed  to  unlock 
the  door  opening  into  the  defendant's  cell; 
so  defendant  and  companion  never  got  out 
of  said  cell.  A  trial  of  the  defendant  upon 
the  charge  of  murdering  the  said  Jailer  re- 
sulted in  his  conviction,  and  In  affirming  the 
case  the  Appellate  Court  said:  "As  stated, 
we  have  in  the  evidence  before  us  a  common 
design  to  escape  from  Jail,  preparations  to 
effect  that  purpose,  a  deadly  weapon  pre- 
pared as  a  means  to  be  used  if  necessary  in 
the  accomplishment  of  the  common  purpose, 
the  use  of  the  deadly  weapon  by  one  of  the 
parties  in  endeavoring  to  carry  out  the  com- 
mon design.  Such  a  homicide,  committed 
under  such  circumstances,  is  not  a  collateral, 
independent  act  of  the  actual  perpetrator,  but 
is  the  act  of  all,  because  it  was  an  act  directly 
Incident  to  and  growing  out  of  the  common 
design  of  all." 

These  instructions  were  correctly  refused 
upon  the  further  ground  that  the  testimony 
upon  which  they  were  predicated,  to  the 
effect  that  it  was  distinctly  agreed  between 
the  defendants  and  Blake  that  no  one  should 
be  hurt  or  killed  in  their  effort  to  break  out 
of  the  prison,  was  so  inconsistent  with  the 
physical  facts  disclosed  by  the  record  as  to 
Justify  the  court  In  refusing  them.  As  was 
said  by  Sherwood,  J.,  in  State  v.  Pollard,  139 
Mo.  220,  40  S.  W.  949 :  "Heretofore  we  have 
said,  and  we  have  frequently  repeated  the 
observation,  that  neither  courts  nor  juries 
are  required  to  yield  credence  to  the  state- 
ments of  a  witness  who,  to  save  himself  from 
Justly  merited  punishment,  challenges  the  ar- 
ray of  all  the  physical  facts  in  the  case, 
and  then  boldly  invokes  Instructions  based 
upon  such  simulated  evidence.  State  v.  An- 
derson, 89  Mo.,  loc.  clt.  332,  1  a  W.  135; 
State  V.  Qilmore,  95  Mo.,  loc.  clt.  565,  8  S. 
W.  359,  912;  State  v.  Bryant.  102  Mo.  24. 
14  S.  W.  822;  State  v.  Turlington,  102  Mo., 
loc.  clt  663,  15  S.  W.  141 ;  State  v.  Nelson, 
118  Mo.,  loc.  clt  127,  23  S.  W.  1088;  State 
v.  Brown.  119  Mo.,  loc.  clt  538,  24  S.  W. 
1027,  25  S.  W.  200;  and  numerous  other 
cases."  The  court  correctly  restricted  the 
instructions  to  murder  in  the  first  degree, 
as  there  was  no  evidence  to  Justify  instruc- 
tions for  any  less  offense. 

For  the  reason  intimated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  further 
trial  in  accordance  with  the  views  we  have 
expressed.    All  concur. 
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STATE  T.  FINN. 

(Supreme  Court  of  Miasourl,  DiTision  No.  2. 
Dee.  4,   1906.) 

1.  BoBBKBT— Btidehcb— Admibsibiutt. 

In  a  prosecntion  for  robbery,  eTidenee, 
■a  to  the  reyolver  taken  from  the  person  robbed 
and   introduced   in  evidence,  was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  42,  Robbery,  S  31.] 

SL  Cbivinal,  Law— Tbiai,— Receptioh  ot  Bti- 
DEKCK— Motions  to  Stbiec  Oxtt. 

In  a  prosecution  for  robbery,  where  evi- 
dence relating  to  a  revolver  taken  from  the 
person  robbed  was  admitted  withont  objection 
a  motion  to  strike  It  oat  wag  properly  overruled. 

SE!d.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  $  1640.] 

8.  CRmmAi.    Law— SlviDENCB— Aduibsibiu- 

IT— AXIBl. 

In  a  piosecQtioii  for  robbery,  where  the 
defendant  attempted  to  prove  an  aJibi,  evidence, 
that  he  was  in  the  city  where  the  robbery  oc- 
cnrred  on  the  night  of  the  robbery  and  before 
It  was  committed,  was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  783.] 

4.  Same  —  New  Trial,  —  Newly  Dibcovebed 
EriDERCE— Dibcbetior  of  Coubt. 

In  a  prosecution  for  robbery,  it  was  with- 
in the  discretion  of  the  court  to  refuse  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence consisting  of  the  testimony  of  persona 
jointly  indicted  with  defendant  for  the  robbery 
In  question,  that  they,  with  others,  had  com- 
mitted the  robbery,  and  tliat  defendant  was  not 
present  at  the  time. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
rol.  15,  Criminal  Law,  gi  2335,  2336.] 

5,  Sake— Adjoubnuent  Pendimo  TbiaIu 

In  a  prosecution  for  robbery,  where  de- 
fendant testified  that  he  was  in  another  cit7 
on  the  night  of  the  robbery,  and  there  was  evi- 
dence that  there  were  freight  trains  passing 
from  that  citv  to  the  city  where  the  robbery 
occurred  at  all  hours  of  the  night,  it  was  not 
error  to  refuse  to  adjourn  the  trial  to  permit 
the  defendant  to  procure  evidence  that  the 
passenger  train  left  the  city  where  defendant 
said  he  was  for  the  city  where  the  robbery  oc- 
curred before  the  time  defendant  was  seen  in 
the  former  dty,  where  there  was  evidence  show- 
ing the  time  the  train  was  due,  and  no  evi- 
dence to  show  that  it  was  late. 

Appeal  from  Circuit  Court,  Lawrence 
County;  Johnston,  Judge. 

Tbomas  Finn  was  convicted  of  robbery, 
and  appeals.    Affirmed. 

C.  L  Henson,  for  appellant  The  Attorney 
General  and  John  Kennlsh,  for  the  State. 

OANTT,  J.  On  the  8d  day  of  January, 
1905.  the  prosecuting  attorney  of  Lawrence 
county,  filed  an  information  duly  verified 
wherein  he  charged  the  defendant  together 
with  Fred  Herron,  Authur  Herron,  and  Otis 
Herron  with  robbery  In  the  first  degree  in 
Lawrence  county  on  the  — : —  day  of  De- 
cember, 1904.  The  defendant  was  arrested 
and  arraigned,  and  entered  his  plea  of  not 
guilty,  and  was  granted  a  severance.  At 
the  March  term,  1905,  he  was  tried  and  con- 
Tlcted,  and  his  punishment  assessed  at  a 
term  of  nine  years  in  the  penitentiary.  His 
motions  for  new  trial  and  in  arrest  were 
duly   filed   and   overruled,    and    an    api>eal 


granted  to  this  court  The  defendant  is  not 
represented  in  this  court  by  counsel,  but 
we  have  examined  the  record. 

The  evidence  discloses  that  In  December, 
1904,  William  Conner  was  employed  by  the 
city  of  Aurora  in  Lawrence  county,  as  a 
night  watchman.  On  the  morning  of  De- 
cember 14,  1904,  between  2  and  3  o'clock, 
Conner  heard  a  noise  in  a  buggy  shed  back 
of  a  store  known  as  "The  Mercantile"  and, 
upon  investigation  and  by  tlie  aid  of  a  flash 
light,  he  discovered  the  defendant  and  two 
others  hiding  in  the  shed,  and  told  them 
to  come  out,  and  directed  them  to  come  with 
liim,  whereupon  they  said  they  were  looking 
for  n  restnurant,  but  he  notified  them  that 
he  was  going  to  take  them  to  jail,  and  he 
took  the  defendant,  and  the  two  others,  to- 
wlt,  Fred  and  Otis  Herron,  to  the  city  hall. 
By  his  direction,  they  lighted  a  lamp,  Conner 
then  commanded  them  to  drop  what  they 
bad  upon  the  floor,  and  one  of  them  com- 
plied. Conner  testified  that,  by  the  aid  of 
the  lamp  as  well  as  the  flashlight  he  saw 
the  defendant's  face,  and  had  no  hesitancy 
bi  identifying  him  as  one  of  the  three  pris- 
oners that  he  arrested  that  night  Just  as 
Otis  Herron  was  dropping  what  he  had  on 
the  floor,  a  fourth  man  came  into  the  city 
hall  by  the  side  of  the  night  watch  and  drew 
a  gun  on  him.  Conner  Immediately  turned 
his  attention  to  the  newcomer,  and  knocked 
him  down,  but,  at  this  point,  all  three  of 
his  prisoners,  the  two  Herrons  and  the  de- 
fendant Finn  assaulted  Conner,  each  having 
a  gun,  and  beat  him  into  Insensibility.  They 
robbed  him  of  his  watch,  his  revolver  and 
60  cents  In  money,  and  left  him  on  the 
floor  unconscious,  in  which  state  he  remain- 
ed until  5  o'clock  that  morning.  There  was 
also  evidence  tending  to  prove  that  the  de- 
fendant Finn  and  his  codefendants  were 
seen  In  a  saloon  in  Aurora  l>etween  11 
and  12  o'clock  that  night.  The  defendant 
was  a  witness  In  his  own  behalf,  and  testi- 
fied that  he  was  not  In  Aurora  on  the  night 
of  the  18th  or  the  morning  of  the  14th  of 
December,  1904,  but  was  In  Pierce  City,  and 
registered  at  the  Brunswick  Hotel  about 
11 :30  p.  m.  under  the  name  of  "Bert  Dan- 
iels," an  assumed  name.  That  Arthur  Her- 
ron one  of  his  codefendants,  was  with  him 
and  registered  at  the  same  time  under  the 
name  of  "Arthur  Woods,"  and  a  traveling 
salesman  registered  at  the  same  time.  The 
hotel  keeper  was  a  witness  for  the  defend- 
ant, and  testified  that  on  the  night  of  the 
13th  of  December,  1004,  about  11:30  o'clock 
p.  m.  a  traveling  salesman  registered  at  his 
hotel,  and  about  the  same  time  two  others 
registered  under  the  name  of  "Bert  Daniels" 
and  "Arthur  Woods,"  that  the  two  who  regis- 
tered as  "Bert  Daniels"  and  "Arthur  Woods," 
paid  bim  a  dollar,  and  were  assigned  rooms. 
That  be  showed  the  salesman  his  room, 
and  returned  to  the  office,  but  the  two  men 
had  disappeared,  and  he  did  not  see  tliem 
thereafter,  and  did  not  know  whether  they 
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remained  at  bis  botel  OTemisht  or  not  He 
did  not  recognize  the  defendant  as  one  of 
the  men  who  reeistered  that  night  He 
testified  further  that  Pierce  City  Is  about  18 
miles  west  of  Aurora,  and  there  were  train* 
going  east  all  hours  of  the  night  The  court 
Instructed  on  the  essentials  of  robbery  in 
the  first  degree,  and.  In  another  Instruction, 
told  the  Jury  that  although  the  defendant 
did  not  actually  assault  and  strike  the  prose- 
cuting witness  Conner,  or  actually  take  and 
carry  away  any  money  or  property  of  said 
Conner  as  described  in  the  Information,  yet 
if  the  Jury  believe  from  the  evidence  that 
either  Arthur  Herron,  Fred  Herron,  or  Otto 
Herron,  assaulted  Conner,  and  by  force  and 
violence  to  bis  person  took  from  him  or 
from  bis  person  and  against  his  will,  the 
money  and  property  described  In  the  infor- 
mation, or  any  part  thereof,  with  the  intent 
to  convert  the  same  to  his  or  their  own  use, 
and  that  defendant  was  present  aiding,  as- 
sisting, abetting,  or  encouraging,  or  was 
present  for  the  purpose  and  with  the  Intent 
to  aid,  assist  abet  or  encourage,  if  neces- 
sary, the  said  Arthur  Herron,  Fred  Herron, 
Otis  Herron,  or  any  other  person  actually 
making  such  an  assault  and  the  taking  of 
said  property,  then  tbe  defendant  is  equally 
guilty  with  the  person  actually  making  such 
assault  and  robbing  the  said  Conner.  The 
court  instructed  fully  upon  the  credibility 
of  tbe  witness,  and  competency  of  tbe  de- 
fendant as  a  witness  In  bis  own  case,  the 
presumption  of  innocence,  reasonable  doubt 
and,  at  the  request  of  the  defendant  gave 
an  instruction  that  if  tbe  Jury  had  a  reason- 
able doubt  that  the  defendant  was  present 
at  tbe  time  when  and  the  place  where  the 
said  robbery  was  committed  then  they  would 
return  a  verdict  of  not  guilty  as  to  this  de- 
fendant 

1.  The  defendant  moved  tbe  court  to  strike 
out  all  the  evidence  adduced  by  tbe  state 
regardhig  the  revolver  that  was  taken  from 
the  officer  that  night  and  Introduced  In  evi- 
dence, but  this  objection  was  clearly  with- 
out merit  and  besides,  no  objection  was 
made  by  the  defendant  when  the  evidence 
was  offered.  Tbe  motion  to  strike  out  was 
properly  overruled.  State  v.  Marcks,  140 
Mo.,  loc.  clt  668.  669,  41  S.  W.  073,  43  S.  W. 
1005.  And  the  same  ruling  must  be  made 
as  to  the  objection  urged  in  the  motion  for 
new  trial  to  the  testimony  to  the  effect  that 
tbe  defendant  was  In  the  city  of  Aurora 
tbe  night  of  tbe  robI)ery,  and  before  the 
crime  was  committed.  On  the  plainest 
principles  It  was  competent  to  show  that  the 
defendant  was  present  at  the  time  and  place 
of  the  commission  of  the  offense. 

2.  One  of  the  grounds  assigned  for  new 
trial  was  newly  discovered  evldoice.  This 
ground  was  supported  by  tbe  affidavits  of 
Otis  and  Fred  Herron,  who  swore  that  on 
tbe  night  of  December  18,  1904,  and  the 
morning  of  December  14,  1904,  tbey  with 
others    committed    the    robbery    which    Is 


charged  against  tbe  defendant  and  they 
knew  every  person  present  at  the  said  as- 
sault and  robbery,  and  who  was  connected 
with  It  and  that  defendant  Finn  was  not 
present  and  was  in  no  way  connected  with 
it  That  they  did  not  tell  the  defendant 
that  tbey  were  willing  to  testify  to  each 
facts  before  the  verdict  was  rendered  against 
him.  It  will  thus  be  observed  that  the 
motion  for  new  trial  as  to  the  newly  dis- 
covered evidence  was  supported  by  tbe  affi- 
davits of  two  self-confessed  robbers.  Wbile 
they  made  affidavits  that  tbey  knew  every 
person  who  was  present  wben  tbe  robbery 
was  committed,  tbey  avoided  stating  wbo 
tbe  others  were^  and  do  not  state  that  tbey 
would  testify  as  to  the  identity  of  the  others 
on  triaL  These  affiants  were  codefendants 
with  the  defendant  and  the  affidavit  of  the 
defendant  shows  that  Otis  and  Fred  Herron 
were  both  convicted  of  this  same  robbery, 
and  nowhere  states  that  be  made  any  effort 
to  ascertain  from  tlie  said  defendant  a  knowl- 
edge of  the  facts  to  which  they  made  affi- 
davit The  granting  of  a  new  trial  on  tbe 
ground  of  newly  discovered  evidence,  rests 
largely  In  tbe  soxmd  discretion  of  the  court 
and  It  has  often  been  said  that  the  refusal 
to  grant  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  where  such  evidence 
would  not  probably  change  the  result  updn 
another  trial.  Is  not  error.  To  grant  a  new 
trial  based  upon  tbe  evidence  of  Otis  and 
Fred  Herron,  both  of  whom  were  convicted 
at  the  same  term,  and  sentenced  to  tbe 
penitentiary,  one  upon  a  plea  of  guilty,  and 
the  other  upon  trial,  would  clearly  contra- 
vene tbe  rule  Just  announced.  It  would  be 
contrary  to  human  experience  to  expect  tbe 
Jury  to  take  the  evidence  of  these  two  con- 
fessed criminals  as  outweighing  tbe  testi- 
mony of  the  officer  who  arrested  them  and 
tbe  defendant  and  who  bad  ample  oppor- 
tunity to  observe  and  identify  the  defend- 
ant as  one  of  tbe  robbers.  State  v.  Myers, 
115  Mo.  394,  22  S.  W.  382 ;  State  v.  Miller, 
144  Mo.  26,  45  S.  W.  1104;  State  v.  Allen, 
171  Mo.  662,  71  S.  W.  1000;  State  v.  Reyn- 
olds, 171  Mo.  552,  72  S.  W.  39.  It  cannot  be 
said  that  the  circuit  court  exercised  an  un- 
sound discretion  In  refusing  to  grant  a  new 
trial  on  this  ground.  State  v.  Smith,  65 
Mo.  313. 

3.  The  circuit  court  did  not  err  In  de- 
clining to  adjourn  tbe  trial  in  order  to  per- 
mit the  defendant  to  procure  evidence  to 
show  that  the  passenger  trartn  left  Pierce 
City  at  10:16  p.  m.  on  the  night  of  the 
robbery.  There  was  evidence  on  behalf  of 
the  defendant  that  tbe  train  going  east  was 
due  at  Pierce  City  at  that  time,  and  there 
was  no  evidence  that  it  was  late  that  night 
The  evidence  of  the  botelman,  moreover, 
disclosed  that  freight  trains  went  east  at 
all  hours  of  the  night  There  are  other 
grounds  for  new  trial  assigned  in  tbe  mo- 
tion, but  tbey  are  without  merit  and  afford 
no  ground  for  the  reversal  of  the  Judgment 
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We  aiecoTer  do  error  whatever,  either  to 
Oie  record  proper,  or  to  the  action  of  the 
circuit  court  on  the  trial,  and  the  Judgmoit 
must  be,  and  is,  affirmed. 

BURGESS,  P.  J.,  and  FOX,  J.,  concnr. 


STATE  ▼.  FRANCIS. 

(Bnpreme   Court  of  Missouri,   Division  No.  2. 
Dec   4.    1906.) 

1.  Cbtxtitai.  Law  —  Cibcttkstartiai.  Evi- 
dence— SljyFlCIENC*. 

Where  the  evidence  to  sustain  a  conviction 
for  murder  is  circumstantial,  the  facts  and  cir- 
enmstances  in  evidence  should  be  consistent  with 
each  other,  and  vrith  the  guilt  of  defendant,  and 
inconsistent  with  any  reaBonable  theory  of  bis 
innocence,  and  of  such  a  character  as  to  pro- 
duce on  an  unprejudiced  mind  a  moral  con- 
viction of  defendant's  guilt  beyond  all  reason- 
able doubt 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1261,  1262.] 

2.  HOVTCIDX   —    COMIIIBSION    ow   Otheb    Or- 
rXNSB. 

In  a  prosecution  for  the  murder  of  a 
girl  who  ■  was  pregnant  when  murdered,  evi- 
dence tending  to  show  that  defendant  was  re- 
sponsible for  her  condition  does  not  ahow  that 
he  committed  the  murder. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Homicide,  !§  483,  490.] 

3.  SA1€»— MonVB— StTFFICIINCY  OV  EVIBEKCX. 

In  a  prosecution  for  murder,  evidence  con- 
sidered, and  held  not  to  prove  a  motive  for  the 
murder  by  defendant. 

4.  Saitb— Negative    Bvidenoe— Sufficienot. 

Failure  to  show  motive  for  the  crime  in 
a  proeecution  for  murder  tends  to  show  de- 
fendant's  innocence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,   Homicide,   §  4Sl.f 

5.  Homicide— CoMMiBSiON    ok   Act   bt   D»- 

FENDANT— StJKFICIENCT  OW  EVIDENCE. 

Evidence  in  a  prosecution  for  murder  that 
defendant  said  between  the  Ist  and  the  15th  of 
October  that  he  "must  hurry  up  and  go  and 
meet"  decedent  "between  5  and  6,"  has  no 
tmdencT  to  prove  that  defendant  met  and  mur- 
dered deceased  on  the  3d  of  the  following 
November. 
«.  SAire— Evidence  to  Sdstain  Verdict. 

Eividence  in  a  prosecution  for  murder  in 
the  first  degree  considered,  and  held  insnffident 
to  sustain  conviction. 

Appeal  from  Criminal  Court,  Jadcaon 
County:  Jno.  W.  Woflord,  Judge. 

Austin  Francis  was  convicted  of  murder 
In  the  first  degree,  and  appeals.     Reversed. 

Hairgrove  &  Stubbs,  Willis  H.  Leavttt. 
and  Oliver  L.  Wroughton,  for  appellant 
The  Attorney  General  and  N.  T.  Gentry  for 
the  State. 

BURGESS,  P.  J.  The  defendant  was 
charged  to  the  information  with  murder,  in 
the  first  degree,  committed  upon  Winona 
Newton  by  administering  to  her  carbolic  acid, 
a  deadly  poison;  and  by  choking  and  strang- 
ling her,  and  with  assaulting  her  with  dan- 
gerous and  deadly  weapons,  to  wit,  a  knife 
and  la^ie  heavy  atone.  Upon  arraignment, 
he    pleaded    "not    guilty."      A    trial    was 


had  In  the  criminal  court  of  Jackson  county, 
at  which  he  was  convicted  by  the  verdict 
of  a  Jury  of  murder  to  the  first  degree. 
From  the  Judgment  of  conviction  and  sen- 
tfflice  of  death,  and  from  order  denying  him 
a  new  trial,  and  to  overruling  bis  motion  to 
arrest,  defendant  has  appealed  to  this  court 

Defendant  contends  that  the  evidence  did 
not  warrant  the  verdict,  and  that  numerous 
errors  were  committed  upon  the  trial,  which 
entitle  him  to  a  reversal  of  the  Judgment 
upon  the  ground  of  the  want  of  evidence  to 
Justify  the  verdict,  and  if  this  contention  be 
not  sustained,  that  the  judgment  be  reversed, 
and  a  new  trial  awarded,  because  of  numer- 
ous errors  committed  upon  the  trial.  From 
an  examination  of  this  enormous  record,  we 
are  convinced  that.  In  order  to  reach  a  de- 
cision to  the  case,  It  will  be  only  necessary 
to  pass  upon  one  question  presented  by  the 
appeal,  and  that  Is  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  The  evidence 
of  the  state  was  entirely  circumstantial,  and, 
to  order  to  have  Justified  the  verdict,  the 
facts  and  circumstances  In  evidence  should 
be  consistent  with  each  other,  and  with  the 
guilt  of  defendant  and  InconsiBtent  with  any 
reasonable  theory  of  defendant's  Innocence. 
The  theory  of  the  state  was  that  the  defend- 
ant had  been  criminally  intimate  with  the 
deceased,  resulting  to  her  pregnancy,  and  he, 
to  order  to  cover  up  his  crime,  admtoistered 
to  her  carbolic  acid,  a  deadly  poison,  from 
the  effects  of  which  she  Immediately  there- 
after died.  It  was  therefore  necessary  for 
the  state  to  prove  the  body  of'  the  crime,  or 
the  fact  that  a  murder  bad  been  committed 
by  proof  of  the  death  of  Winona  Newton, 
by  the  criminal  agency  of  the  defendant 
The  death  of  Winona  Newton  being  undis- 
puted, the  question  for  our  consideration  Is 
whether  the  evidence  was  so  strong  and 
convincing  as  to  bring  the  case  within  the 
rule  announced,  and  that  her  death  was  the 
direct  result  of  the  criminal  act  of  the  de- 
fendant Circumstantial  evidence  was  suffi- 
cient for  that  purpose.  If  It  was  of  such  a 
character  as  to  leave  the  toference  of  guilt 
the  only  reasonable  Inference  to  be  deduced 
from  the  facts  disclosed  by  the  evidence.  In 
order  to  Justify  the  verdict  of  guilty,  how- 
ever. If  the  Jury  found  the  cause  of  death  to 
have  been  through  the  administration  of  car- 
bolic acid  poison,  {he  evidence  muflt  have 
pointed  with  conclusive  force  to  that  result, 
and  that  the  defendant  administered  the 
poison  to  the  deceased. 

Winona  Newton  was,  at  the  time  of  her 
death,  about  15  years  of  age,  and  rather 
small  for  her  age.  She  lived  with  her  father, 
three  brothers,  and  two  younger  slaters  In 
the  suburbs  of  Kansas  City,  near  Flfly-FIfth 
street  and  College  avenue.  The  mother  had 
been  declared  Insane,  «nd  sent  to  the  luna- 
tic asyliui  prior  to  the  commission  of  the 
crime.  The  defendant  was  a  single  man,  21 
years  old,  and  by  occupation  a  railroad  de* 
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tectlve.  A.  short  distance  from  the  Newton 
home  was  a  bridge  oyer  a  little  creek;  this 
bridge  was  situated  near  Fifty-Fifth  street 
and  Walrond  road.  Prior  to  living  at  the 
above-named  place,  the  father  of  the  deceas- 
ed resided  near  the  home  of  defendant,  or, 
rather,  the  home  of  defendant's  mother.  De- 
fendant was  apparently  on  friendly  terms 
with  deceased,  especially  after  the  time  that 
she  worlced  for  and  waited  on  defendant's 
mother  during  one  or  two  sick  spells.  After 
deceased's  father  moved  put  on  Fifty-Fifth 
street,  deceased  and  defendant  corresponded, 
often  not  signing  their  true  names  to  the 
letters.  Deceased  had  been  taking  medicine, 
and  desired  defendant  to  give  her  mon^ 
with  which  to  employ  a  physician.  The 
letters  indicate  that  defendant  had  been 
meeting  deceased  at  night,  clandestinely,  and 
had  failed  to  meet  her  after  dark  on  one  or 
two  occasions.  The  evidence  further  showed 
that  defendant  went  out  to  this  little  bridge 
twice  after  dark,  and  met  deceased  and  her 
younger  sister  once.  That  defendant  admit- 
ted that  be  had  been  back  of  deceased's  bouse 
and  near  the  coal  shed  one  night  when  she 
and  her  father  passed  by.  On  other  occas- 
ions, shortly  before  her  death,  deceased  visit- 
ed the  switch  yards,  where  defendant  was 
employed,  and  ^ent  considerable  time  In 
company  with  defendant,  going  into  a  house 
alone  with  him.  To  other  railroad  men  de- 
fendant stated  that  deceased  was  bis  sister, 
his  sister-in-law,  his  niece,  bis  cousin,  and 
his  gIrL  Deceased  was  In  poor  health,  hav- 
ing missed  her  menstruation  twice;  she 
suffered  a  good  deal,  and  took  such  medicines 
as  Peruna,  Mountain  Balm,  and  Lydla  K. 
Pinkham's  Female  Complaint.  On  Friday, 
November  3,  1905,  deceased  spent  most  of  the 
day  In  the  house,  lying  down  on  a  couch; 
and  her  father  and  one  brother  spent  most 
of  the  day  doing  some  work  In  the  cellar. 
About  6:S0,  just  before  dark,  deceased's  sis- 
ter, Ada,  commenced  to  get  supper,  and  one 
of  the  boys  suggested  to  let  deceased  cook 
some  com  starch.  Deceased  got  up  and 
walked  out  on  the  back  porcli,  where  she  re- 
mained for  about  five  minutes,  and  then  re- 
turned to  the  kitchen.  Ada  suggested  to  the 
brother  to  get  up  oft  the  lounge  and  let  de- 
ceased He  down,  but  deceased  replied  that 
she  did  not  care  to  lie  down.  Deceased  then 
got  a  cup  and  put  It  under  her  arm,  got  a 
fascinator  and  placed  It  around  her  neck, 
looked  at  her  father,  and  at  Ada,  and  walked 
out  of  the  kitchen  onto  the  back  porch.  In 
a  little  while  the  com  starch  was  ready  to 
be  taken  <^  the  stove,  and  Ada  stepped  to 
the  porch  and  called  deceased,  but  received 
no  reply.  After  waiting  still  longer,  Ada 
went  and  called  again;  she  retumed  to  the 
house  and  told  her  father  of  her  inability 
to  find  deceased.  Then  one  of  the  boys  was 
sent  out  In  the  yard ;  be  looked  around  the 
coal  shed,  privy,  and  back  yard,  and  retum- 
ed with  the  word  that  deceased  could  not 


be  found.  Then  the  father  and  one  of  the 
boys  went  out  with  a  lamp,  made  a  careful 
examination  of  the  premises,  and  went  to 
two  of  the  neighbors,  met  two  or  threft 
people  on  the  street,  and  went  up  to  a  store. 
After  making  Inquiries  there  they  retumed 
and  had  supper.  At  10  o'clock  the  other  son 
retumed  from  his  work;  then  the  wiMie 
family  went  to  bed.  The  next  morning  the 
body  of  deceased  was  found  southeast  of 
and  near  the  little  bridge  referred  to,  wltb 
a  large  stone  on  top  of  her  head.  There 
were  fingers  marks  on  the  throat  of  deceased, 
a  wound  on  the  forehead,  one  on  the  cheek,, 
and  one  over  the  eye.  There  was  also  a 
clean  cut  on  each  side  of  the  face,  made  by 
a  knife.  In  the  mouth  was  the  odor  of  car- 
bolic acid,  and  an  ounce  and  a  half  of  that 
liquid  was  found  In  her  stomach.  The  empty 
cup  which  deceased  took  from  home  was 
found  on  the  ground  near  ber  dead  body. 
A  further  examination  showed  that  deceased 
was  pregnant,  and  had  beoi  In  that  condi- 
tion for  about  two  months. 

One  of  the  state's  witnesses,  named  Ed 
Marcus,  testified  that  he  crossed  that  little 
bridge  Just  before  dark  that  evening,  saw  de- 
fendant standing  there,  and  that  he  stopped 
and  talked  with  defendant,  he  knowing  de- 
fendant by  name.  The  witness  noticed  that 
defendant  was  looking  around  at  the  bridge 
very  closely,  and  asked  defendant  if  he  was 
the  bridge  inspector ;  defendant  replying  that 
he  was.  Defendant  pointed  to  the  Newton 
house,  and  asked  Marcus  if  he  knew  who 
lived  in  that  house ;  to  which  Marcus  replied 
that  he  (defendant)  went  with  a  girl  up  there 
enough  to  know  who  lived  In  that  house. 
Marcus  stated  that  be  then  passed  on,  leaving- 
defendant  still  standing  on  that  bridge.  He- 
also  stated  that  he  noticed  a  horse  and  buggy- 
standing  close  to  a  fence  near  the  bridge. 
Another  witness,  Fred  Orubb,  testified  that 
he  passed  near  that  bridge  about  that  time, 
saw  defendant,  and  recognized  him ;  that  he 
saw  deceased  come  out  on  her  back  porch,  and 
sit  down  on  the  edge  of  the  porch ;  that  de- 
fendant waved  to  her,  and  deceased  got  up 
and  went  back  into  the  bouse.  Defendant 
was  arrested,  and  in  his  pockets  were  found 
letters  written  by  deceased  to  defendant,  and 
one  letter  written  by  defendant  to  deceased, 
which  he  bad  never  mailed.  In  his  statements 
to  the  police  officers,  and  to  the  prosecuting 
attorney,  defendant  stated  that  he  did  not 
know  tiiat  Winona  Newton  was  dead;  that 
he  was  not  out  there  that  afternoon,  and 
knew  nothing  about  It  He  also  admitted 
writing  a  letter  to  deceased  in  red  Ink,  but 
claimed  that  all  of  the  letters  that  he  wrote 
to  her  were  suggested  by  letters  that  he  re- 
ceived from  her;  and  that  all  of  the  money 
that  be  sent  to  her  was  sent  because  he 
thought  his  mother  owed  her  for  work.  De- 
fendant admitted  that  be  bad  given  deceased 
some  money  to  buy  shoes  with,  and  also 
to  buy  medicine  with;  that  deceased  told  de- 
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faidanf B  mother  that  she  had  been  wading 
in  the  creek  and  bad  missed  her  monthly 
aicknees ;  that  his  mother  prescribed  for  her, 
and  told  her  that  medicine  would  bring  her 
around  all  right  The  defendant  fnrther  said 
tliat  on  his  pay  day  he  went  over  to  meet  de- 
ceased at  that  bridge,  intending  to  give  her 
some  more  money,  and  that  he  met  deceased 
and  her  little  sister;  that  he  then  gave  de- 
ceased 00  cents  to  pay  for  mending  her  shoes. 
He  also  admitted  writing  letters  to  deceased, 
which  he  signed  "Jesse,"  because  he  knew 
ber  father  did  not  allow  her  to  receive  letters 
from  a  man.  Defendant  further  admitted 
that  his  mother  had  told  him  that  deceased 
was  suffering  with  blood  poison,  and  that  de- 
ceased bad  talked  to  his  mother  about  medl- 
clne  for  that  trouble  In  these  statements 
-defendant  said  that  he  was  not  out  at  that 
bridge  on  the  night  that  deceased  was  mur- 
-dered,  bnt  was  with  his  mother  at  supper, 
and  then  went  with  bis  mother  to  the  resi- 
dence of  a  family  named  Jacobe,  where  tb^ 
spent  the  evening.  This  letter  in  red  ink  was 
read  by  Ada  Newton,  a  sister  of  deceased,  who 
testified  to  its  contents  as  follows:  "Where 
in  the  wide  wide  world  have  yon  been?  Meet 
me  at  the  bridge;  meet  me  alone;  I  have 
-some  medicine  for  you.  If  you  don't  meet 
me  send  Ada,  and  tell  me  why  you  don't 
meet  me.  Kid,  I  have  some  money  for  you. 
By,  by.  Dear."  [Signed]  "Jesse."  Ada  New- 
ton fnrther  testified  that  she  -was  acquainted 
with  and  recognized  this  letter  as  being  In  de- 
fendant's liandwrltlng.  That  this  letter  was 
given  to  her  by  the  postman,  and  she  gave  It 
to  and  saw  deceased  read  it;  the  witness 
reading  It  over  deceased's  shoulder.  After 
reading  It,  deceased  burned  the  letter.  For 
aeveral  days  prior  to  receiving  said  letter, 
deceased  bad  been  away  from  home,  and  had 
been  staying  with  the  Matney  family,  where 
there  had  been  a  death.  This  was  in  the 
latter  part  of  October,  1905.  The  night 
watchman  of  the  telephone  exchange  testified 
to  having  10  or  12  calls  from  the  defendant 
<m  the  night  of  November  Sd ;  that  defendant 
told  him  once  that  be  was  at  the  pesthouse, 
then  that  be  was  at  the  dog  pound,  then 
that  he  was  at  the  police  station,  and  finally 
■aid  that  he  did  not  believe  that  bis  little 
brown  haired  girl  and  he  were  on  friendly 
terms  any  longer.  This  witness  had  calls 
from  defendant  till  after  1  o'clock  that  night ; 
and  also  heard  three  or  four  ladles  talking 
at  the  same  phone  with  defendant.  In  Oc- 
tober, 1905,  two  witnesses  testified  to  over- 
hearing a  conversation  between  defendant 
and  another  man,  In  which  defendant  said: 
"I  have  to  hurry  up  and  meet  the  kid  between 
5  and  6  o'clock.  Poor  little  Winona,  she 
isn't  very  old,  she  don't  know  right  from 
wrong,  but  she  is  a  God  damn  good  kid  to 
Btay  with." 

On  t>ehalf  of  defendant,  the  evidence  tend- 
ed to  prove  an  alibi;  he  introduced  several 
witnesses  who  told  of  his  whereabouts  dur- 


ing the  afternoon  of  November  8d,  and  sev- 
eral who  testified  that  the  defendant  was  at 
the  Jacobes  after  supper.  These  witnesses 
testified  that  the  defendant  came  to  the  Ja- 
cobe house  in  company  with  the  defendant's 
mother.  His  mother  did  not  testify.  The 
defendant  took  the  stand,  and  denied  all 
knowledge  of  the  murder  of  Winona  Newton, 
and  denied  ever  having  sexual  Intercourse 
with  her.  There  was  also  some  evidence  in- 
troduced contradicting  and  tending  to  im- 
peach some  of  the  state's  witnesses.  That 
Winona  Newton  died  from  the  effects  of  car- 
bolic acid  poison  Is  conclusively  shown  by  the 
evidence,  but  as  to  whether  administered  by 
ber  own  hand  or  by  some  other  person,  espe- 
cially by  the  defendant,  is  a  question  demand- 
ing the  most  serious  and  careful  considera- 
tion. The  intimacy  that  had  existed  between 
the  defendant  and  the  deceased  for  so  long  a 
time;  the  visits  that  she  made  bim;  the 
clandestine  meetings  that  took  place  between 
them;  the  repeated  requests  made  by  him 
for  her  to  meet  him,  the  contents  of  the  let- 
ters that  were  found  upon  bis  person  when 
arrested;  the  contents  of  the  letter  written 
with  some  red  liquid;  the  giving  her  money 
upon  different  occasions  to  pay  for  mending 
ber  shoes  and  the  purchase  of  medicines; 
her  appeal  for  money  with  which  to  get  a 
doctor ;  his  statements  made  while  under  ar- 
rest ;  his  remark  to  a  friend  of  his  some  time 
prior  to  the  homicide  that  "I  have  got  to  hur- 
ry up  and  meet  the  kid  [referring  to  the  de- 
ceased] between  6  and  6.  Poor  Winona,  she 
don't  know  right  from  wrong,  but  she  Is  a 
damn  good  kid  to  be  with" ;  and  the  fact  that 
there  was  no  evidence  that  she  associated 
with  any  other  man — ^tend  strongly  to  show 
that  he  was  responsible  for  her  unfortunate 
condition.  But  this  falls  far  short  of  estab- 
lishing the  fact  that  he  was  her  murderer. 
There  was  no  evidence  that  be  had  ever  ob- 
tained for  or  furnished  her  with  the  poison 
causing  her  death,  or  that  he  or  she  ever 
knew  that  she  was  pregnant  at  the  time  of 
her  death;  but,  upon  the  other  hand,  the 
evidence  tended  to  show  that  she  thought  she 
had  taken  cold,  which  bad  caused  her  month- 
ly periods  to  cease,  and  that  she  was  taking 
such  medicines  as  she  could  procure  In  order 
to  restore  her  normal  condition.  They  had 
no  quarrel,  but  seemed  to  be  upon  the  best 
of  terms.  What  motive  then  could  he  have 
had  in  murdering  her?  There  is  not  a  scin- 
tilla of  evidence  in  the  record  tending  to  show 
that  he  had  any  desire  to  break  off  his  alli- 
ance with  her.  Upon  the  contrary,  the  evi- 
dence clearly  shows  that  be  desired  Its  con- 
tinuance. There  was  therefore  no  apparent 
motive  for  the  homicidal  act  by  defendant; 
and,  while  It  does  not  follow  that  there  was 
no  motive  because  none  appeared,  this  is  not 
conclusive  of  defendant's  Innocence,  but  Is  a 
very  Important  factor  In  this  case,  as  tending 
to  show  his  Innocence.  State  v.  David,  131 
Mo.  380,  33  S.  W.  28.     Much  stress  is  laid  up- 
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on  the  fact  that  the  "red  Ink  letter"  written 
the  deceased  to  meet  defendant  alone  at  the 
bridge  where  the  dead  body  was  fonnd,  In 
which  it  was  stated  that  he  "had  some  medi- 
cine for  her."  The  letter  was  written  in  Oc- 
tober before  the  homicide,  and,  in  addition  to 
aslcing  the  deceased  to  meet  him  at  the 
bridge,  wrote  her  If  she  conid  not  meet  htm  to 
send  her  sister,  Ada,  who  was  then  about  12 
years  of  age.  There  is  no  evidence  whatever 
tending  to  show  that  the  medicine  which  de- 
fendant then  had  for  the  deceased  was  poison- 
ous ;  upon  the  other  hand,  it  tends  rather  to 
show  that  it  was  not  poisonous,  otherwise 
he  would  not  have  intended  to  send  It  by  her 
sister.  It  Is  said  for  the  state  that,  in  ac- 
cordance with  that  letter,  .defendant  went  to 
that  bridge  late  on  the  afternoon  of  Novem- 
ber 3d,  and  lllce  most  other  men  about  to  com- 
mit a  crime,  he  tried  to  direct  suspicion  from 
himself.  But  that  letter  was  written  In  the 
month  of  October,  and  In  it  defendant  asked 
deceased  to  meet  him  on  the  following  Wed- 
nesday or  Thursday  evening,  while  the  homi- 
cide was  committed  on  the  night  of  the  3d 
day  of  November,  which  was  Friday.  It  does 
not  therefore  tend  to  show  that  defendant 
was  ever  at  the  bridge  on  the  evening  of  the 
night  of  the  murder.  One  Ed  Marcus,  a  wit- 
ness for  the  state,  testified  that  he  saw  the 
defendant  at  the  bridge  late  in  the  evening 
of  the  3d  of  November;  that  defendant  told 
him  he  was  the  bridge  inspector,  but  he  was 
so  completely  impeached,  that  he  was  un- 
worthy of  belief.  Indeed  the  evidence  upon 
the  part  of  the  defendant  shows  conclusively 
that  he  was  not  at  the  bridge  upon  that  even- 
ing, but  was  elsewhere. 

Adeibert  Myers,  a  witness,  says  this  boy 
was  at  work  for  him  on  that  day,  and  was 
with  him  all  day  until  about  half  past  5 
o'clock,  when  he  sent  him  to  his  (Myers') 
home;  that  when  he,  Myers,  reached  home 
about.  6  or  half  past  6  o'clock,  the  boy  was 
there  and  ate  supper  with  his  family,  and 
after  supper  he  and  his  wife,  with  this  boy, 
went,  in  company  with  Martin  Ragan  and 
his  wife,  to  the  theater,  where  they  remained 
until  late  at  night,  when  the  boy  returned 
with  them  and  stayed  at  Myers'  home  all 
night  This  testimony  Is  corroborated  by 
Mrs.  Myers,  who  says  the  boy  reached  hep 
home  about  half  past  5  o'clock  In  the  even- 
ing, brought  their  horse  from  the  blacksmith 
shop,  where  be  had  been  shod,  and  the  boy 
remained  at  the  house  nntll  her  husband 
reached  home,  had  supper  with  them  and 
went  with  them  to  the  theater,  in  company 
with  the  Ragans.  Martin  Bagan  and  his 
wife  both  say  Mr.  and  Mrs.  Myers,  with  the 
Marcus  boy,  reached  their  house  about  7:30 
o'clock  in  the  evening,  and  they  all  went  to 
the  theater  together,  and  left  together,  and 
tell  of  talking  to  the  boy  on  the  way  home. 
They  tell  us  the  attraction  at  the  theater 
that  night;  that  It  was  amateur  night;  that 
Friday  night  Is  amateur  night  at  the  theater. 


and  this  particular  attraction  was  at  tlie 
theater  but  one  amateur  night,  and  that  was 
on  Friday  night,  November  8,  1906,  the  night 
of  this  girl's  death.  This  testimony  is  fur- 
ther corroborated  by  the  testimony  of  a  num- 
ber of  empioyfis  of  Myers,  and  the  Marcus 
boy  was  not  recalled  to  deny  their  testimony. 
That  Marcus  was  not  at  the  bridge  the  night 
of  Nov»nber  3d,  is  clear,  and  that  he  was 
mistaken  as  to  the  night  or  committed  willful 
and  corrupt  perjury  is  equally  clear.  In 
State  v.  Huft,  161  Mo.  4!»,  61  S.  W.  900, 
1104,  it  is  said:  "Testimony  completely  Im- 
peached is  no  testimony  at  all,  and  rests  on 
the  same  basis,  in  legal  contemplation,  as 
thongh  no  testimony  had  been  introduced. 
And  when  such  a  case  occuta,  relief  will  be 
granted  by  this  court  State  v.Packwood,  26 
Mo.  340;  State  v.  Frimm,  98  Mo.,  loc.  cit  378. 
11  &  W.  782,  and  cases  cited." 

Fred  Orubb,  a  witness  for  the  state,  tes- 
tified that  he  saw  the  defendant  on  the 
bridge  the  night  of  November  3,  about  5:40 
o'clock  just  at  dark,  and,  although  he  bad 
never  seen  him  before  In  bis  life,  and  al- 
though he  was  185  feet  from  him,  in  a  direct 
line,  and  could  only  see  him  when  looking 
between  the  boards  which  formed  the  north 
banister  of  the  bridge,  testified  that  the 
man  he  saw  there  was  the  defendant  But 
the  little  boy  John  Newton  who  luiew  the 
defendant  well,  and  who  was  with  Grubb 
at  the  time,  and  had  as  good  an  opportunity 
to  see  the  man'  on  or  near  the  bridge,  failed 
to  recognize  him  as  the  defendant.  In  con- 
tradiction of  Grubb,  defendant  introduced 
the  testimony  of  D.  O.  Spangler  and  his 
wife,  Frank  Embree,  William  Blaine,  and  hia 
wife,  Joseph  Lowry,  A.  L.  Cooper,  Alice  and 
Peter  Jacobe,  C.  B.  Freeman,  and  his  wife, 
and  the  defendant  himself,  by  all  of  whom 
it  was  proven  that  defendant  was  not  pres- 
ent at  the  bridge  at  the  time  Grubb  testified 
that  he  saw  him  there.  At  the  very  time 
Grubb  says  he  saw  defendant  at  the  bridge, 
Mr.  and  Mrs.  Blaine,  testified  that  at  that 
very  time  the  defendant  was  in  their  place 
of  business,  at  Eighth  and  Walnut  streets. 
Biz  miles  from  the  bridge,  getting  a  hat  for 
which  he  paid  them  two  silver  dollars  and 
got  In  exchange  the  hat  and  50  cents,  in  sil- 
ver, and  they  recognized  the  hat  offered  In 
evidence  as  similar  to  the  hat  Francis  re- 
ceived from  them,  and  they  recognized  the 
hat  positively  (by  the  work  on  it)  as  one 
they  had  repaired,  cleaned,'  and  blocked. 
They  go  farther  and  tell  us  why  they  are 
able  to  fix  the  exact  date  and  the  time  of 
their  transaction  with  defendant;  a  lady 
whose  name  and  address  they  give  was  visit- 
ing them  on  this  evening,  and  that  lady  ar- 
rived about  half  past  4  In  the  evening,  and 
she  was  there  when  the  defendant  came  In 
and  the  transaction  with  him  was  Just  be- 
fore closing  time  (6  o'clock),  was  the  last 
transaction  of  the  day,  and  was  after  the 
lamps  were  lighted,  and  they  say  it  was  be- 
tween half  past  5  and  6  o'clock.     If  their 
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testimony  li  true,  the  defendant  could  not 
have  been  at  tbe  bridge  wben  Gmbb  claims 
to  have  aeen  him,  Tbe  Blalnes'  testimony 
1b  corroborated  by  A.  L.  Cooper,  who  says 
he  saw  defendant  at  the  entrance  to  tbe 
Bank  of  Commerce  building  at  abont  5 
o'clock,  and  D.  O.  Spangler,  who  says  be 
and  defendant  left  the  Bank  of  Commerce 
building  at  about  6  o'clock  and  went  to 
Tenth  and  Main  streets  (the  Bank  of  Com- 
merce building  is  at  Tenth  and  WalnuJ 
streets,  one  blodc  east  of  Tenth  and  Main 
streets),  where  they  stood  a  few  moments 
and  at  about  6:10  o'clock  separated,  the  de- 
fendant going  north  on  Main  street,  saying 
he  had  to  go  to  Eighth  and  Walnut  to  get 
bis  bat.  Frank  B>mbree  says  he  saw  defend- 
ant a  few  minutes  later  (when  It  was  grow- 
ing SBtk  and  the  lights  In  the  restaurant 
were  burning)  pass' a  restaurant  on  the  north 
side  of  Eighth  street,  between  Main  and 
Walnut,  and  talked  with  him  a  moment;  that 
defendant  was  then  going  east  toward  the 
store  of  the  Blalnes';  and  the  defendant 
relates  these  facts  substantially  as  testified 
to  by  all  of  these  witnesses,  and  says  when 
he  left  the  hat  store  he  took  a  car  and  went 
home.  He  further  says  that  after  he  left 
Spangler,  at  Tenth  and  Main,  be  stopped  on 
his  way  home  to  the  hat  store  at  the  Owl 
drug  store,  and  purchased  a  bolt  of  "easy 
strap."  Joseph  Lowry  says  that  defend- 
ant reached  home  about  6  o'clock,  and  Im- 
mediately after  supper  defendant  and  his 
mother  left  the  house  together,  stating  they 
were  going  to  Jacobe's  to  spend  the  evening, 
and  at  about  half  past  11  o'clock  they  re- 
turned, and  with  them  the  little  Jacobe  girl. 
Mr.  and  Mrs.  Jacobe  testified  that  the  de- 
fendant and  his  mother  reached  their  house 
about  7  o'clock,  and  remained  until  11  or 
11:30  that  night,  and  they  are  corroborated 
In  this  by  the  testimony  of  Mr.  and  Mrs. 
Freeman,  who  testified  that  defendant  and 
his  mother  reached  the  Jacobe  home  at  two 
or  three  minutes  before  7  o'clock.  It  seems 
to  us  a  more  perfect  and  reasonable  alibi 
has  seldom  been  established,  and,  confronted 
with  this  testimony,  tbe  irresistible  conclu- 
sion is  and  must  be  that  Fred  Gmbb  was 
mistalftn  In  his  identity  of  the  defendant  as 
being  the  man  on  the  bridge;  but  even  were 
his  testimony  true,  and  if  it  were  shown 
positively  that  defendant  was  upon  the 
bridge  when  Grubb  says  he  saw  him,  the 
evidence  would  still  fall  short  of  proving  that 
defendant  murdered  the  deceased.  One  Ray- 
mond Lyman  was  another  witness  upon  the 
part  of  the  state.  This  witness  was  a  boy 
9  years  of  age,  had  attended  school  about 
2%  years,  but  had  nfever  gone  to  Sunday 
school  or  attended  church.  Being  asked  if 
he  knew  the  meaning  of  an  oath,  he  answer- 
ed that  he  did,  that  Us  father  told  him 
what  it  was,  but  he  did  not  know  what  they 
would  do  with  him  if  he  did  not  tell  the 
truth.  He  was  objected  to  as  a  witness  by 
defendant  because    Incompetent     He    was. 


however,  allowed  to  testis,  and  stated  that 
he  saw  the  defendant  at  the  bridge  at  about 
8  o'clock  on  the  night  of  the  homicide;  that 
he  was  in  16  feet  of  liim  when  he  lit  a  match 
to  light  a  cigar  and  by  the  light  of  the  match 
he  saw  his  face.  That  he  did  not  know  him 
at  the  time,  but  recognized  him  when  he  saw 
him  in  the  courtroom.  But  he  also  testified 
that  at  the  time  he  saw  defendant  the  wit- 
ness was  on  his  way  home  on  horseback  and 
that  John  Newton,  the  brother  of  deceased, 
was  riding  behind  him  upon  the  same  horse; 
that  at  the  same  time  Winona  and  Ada  were 
coming  up  there,  and  she  told  John  to  huiry 
on  home.  Now  the  evidence  conclusively 
shows  that  at  the  very  time  that  the  witness 
testified  to  having  seen  defendant  at  the 
bridge  both  John  and  Ada  were  at  home,  so 
that  it  Is  manifest  thaTt  the  witness  did  not 
tell  the  truth,  or  that  he  was  mistaken  as  to 
tbe  night  when  he  saw  defendant,  and  we 
conclude  that  it  must  have  been  the  latter. 
The  state  seems  to  lay  much  stress  upon 
the  testimony  of  one  Maudle  Bowles,  a  wit- 
ness for  the  state,  to  the  effect  that  she 
heard  the  defendant  say  to  another  young 
man  whom  she  did  not  know,  "why  I  have 
got  to  hurry  up  and  go  and  meet  the  kid  be- 
tween 6  and  6.  Poor  Winona,  she  don't 
know  lig^t  from  wrong,  but  she  is  a  damn 
good  kid  to  be  with,"  as  tending  to  show 
that  the  defendant  met  the  deceased  at  the 
bridge  on  the  evening  of  the  Sd  of  Novem- 
ber, 1906,  but  the  witness  stated  emphatical- 
ly that  said  conversation  (if  Indeed  it  ever 
took  place)  occurred  between  tbe  Ist  and  the 
16tb  of  October,  1906,  and  bad  no  tendency 
whatever  to  show  that  defendant  met  ana 
murdered  deceased  on  the  Sd  of  November, 
next  thereafter.  It  follows  that  there  is  not 
one  iota  of  evidence  worthy  of  belief,  which 
even  tends  to  show  that  the  defendant  knew 
that  the  deceased  was  pregnant,  that  he  ever 
threatened  or  had  an  III  will  or  malice  to- 
wards her,  but,  on  tbe  other  hand,  that  they 
were  upon  the  best  of  terms,  or  that  he  ever 
bought  or  otherwise  procured  any  or  had  in 
his  possession  carbolic  acid,  or  that  he  was  at 
the  bridge  on  the  night  of  the  murder,  or 
that  he  ever  administered  or  even  had  an 
opportunity  to  administer  the  carbolic  acid 
to  the  deceased  which  produced  her  death, 
or  that  he  had  any  connection  with  it;  and, 
in  order  to  reach  the  conclusion  arrived  at 
by  the  Jury,  they  must  necessarily  have  in- 
dulged in  the  field  of  conjecture,  which  Is  en- 
tirely too  visionary  to  Justify  the  taking  of 
human  life  or  to  deprive  a  man  of  his  liber- 
ty. At  most,  the  evidence  adduced  only 
raised  a  suspicion  against  the  defendant, 
and,  under  such  circumstances,  no  convic- 
tion of  crime  should  be  permitted  to  stand. 
In  State  v.  Jones,  106  Mo.  302,  17  S.  W.  366, 
It  Is  said,  "Mere  suspicion,  however  strong, 
will  not  supply  the  place  of  evidence  where 
life  or  liberty  is  at  stake."  In  the  case  of 
State  V.  Scott,  177  Mo.  666,  76  S.  W.  950,  a 
conviction  was  sought  on  circumstantial  evi- 
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dence  and  Fox,  J.,  In  speaking  for  the  court, 
said:  "We  have  carefully  analyzed  all  the 
testimony  as  presented  by  the  state  •  •  • 
and,  while  It  may  be  said  that  It  Is  calculated 
to  arouse  a  suspicion  of  gruilt  of  this  defend- 
ant, yet  suspicion  or  even  strong  probabilities 
of  guilt  do  not  authorize  a  conviction.  Giving 
every  circumstance  its  full  force,  and  leaving 
out  of  view  any  testimony  offered  by  the  de- 
fendant, It  falls  far  short  of  furnishing  that 
clear  and  convincing  testimony  upon  which 
the  citizen-  should  be  deprived  of  his  liberty. 
The  law  should  be  universal  in  its  applica- 
tion. It  should  be  applied  to  the  humble 
and  exalted  alike.  This  defendant  may  be 
guilty,  but  the  facts,  as  disclosed  by  the  rec- 
ord in  this  case,  fall  to  show  It.  If  there 
was  any  substantial  evidence  upon  which  to 
base  this  verdict,  it  would  not  be  disturbed; 
but,  in  view  of  tiie  InsufDclency  of  the  testi- 
mony to  authorize  this  conviction,  we  must 
decline  to  sanction  it  •  •  •  Resting  up- 
on the  testimony  of  the  state  alone.  It  cre- 
ated but  a  suspicion  of  defendant's  guilt, 
and,  whether  such  suspicion  was  strong  or 
doubtful,  it  did  not  authorize  his  conviction." 
To  the  same  effect  is  State  v.  Morney  (Mo. 
Sup.)  93  S.  W.  1117;  State  v.  Crabtree,  170 
Mo.  642,  71  S.  W.  127.  Besides  the  evidence 
tending  to  show  an  alibi  was  very  persuasive 
at  least,  If  not  in  fact  established.  We,  how- 
ever, agree  with  counsel  for  the  state,  that 
the  facts  disclosed  by  the  record  do  not'even 
suggest  suicide,  or  the  accidental  falling  of 
the  large  rock  upon  the  body  of  the  deceased. 
The  rock  could  not  have  made  the  cut  places 
upon  her  cheeks,  but  bow  they  came  there, 
and  by  whom  the  murder  was  committed 
seems  to  be  shrouded  In  mystery.  These 
wounds  and  bruises  were  not,  however,  suf- 
ficient to  cause  the  death  of  the  child,  and, 
according  to  the  evidence  did  not  do  so.  So 
that  the  conviction  must  stand  or  fall  upon 
the  allegation  with  respect  to  the  poisoning. 

While  the  conduct  of  the  defendant  to- 
wards, and  the  treatment  of,  the  little  girl 
in  debauching  her,  was  of  the  most  repre- 
hensible character,  upon  a  trial  for  her  mur- 
der, be  was  entitled  to  be  tried  just  as  any 
other  person  charged  with  crime,  according 
to  the  same  forms  of  law  and  rules  of  evi- 
dence among  which  Is  that,  when  a  convic- 
tion for  crime  is  sought  upon  circumstantial 
evidence,  it  must  always  be  scanned  with 
great  caution,  and  can  never  Justify  a  ver- 
dict of  guilty,  especially  of  murder  in  the 
first  degree,  the  penalty  of  which  Is  death, 
unless  the  circumstances  In  proof  are  of  such 
a  character  and  tendency  as  to  produce  upon 
a  fair  and  unprejudiced  mind  a  moral  con- 
viction of  the  guilt  of  the  accused  beyond  all 
reasonable  doubt,  and  to  be  absolutely  In- 
consistent with  his  Innocence. 

Our  conclusion  Is  that  there  was  no  sub- 
stantial evidence  to  authorize  the  verdict, 
and  that  the  judgment  should  be  reversed. 
and  the  defendant  discharged.  It  is  so  or- 
dered.    All  concur. 


STATE  T.  OHUROH. 

(Supreme  Court  of  Mlasoui),  Division  No.   2. 
Nov.  20,  1906.) 

1.  ObIIUNAI,  LiAW— OHA.NaE   OF  VBmTK. 

Under  Rev.  St  1899,  i  2597,  providing  that 
when  a  change  of  venue  is  granted  on  account 
of  the  prejuaice  of  a  judge  the  judge  of  the 
court  snail  set  the  case  for  trial  and  notify  the 
jadge  of  some  other  circuit  to  try  the  cause,  de- 
fendant was  not  prejudicially  affected  by  the 
Caere  fact  that  the  judge  of  the  other  circuit 
was  in  the  courthouse  at  the  time  he  was  called 
to  tiy  the  case  and  then  proceeded  with  it 

2.  Sam2— Pbovikcb  o»  Goubt  and  Jubt— D*- 

TENBB  OF  iNSANirr. 

Under  Rev.  St  1899.  f  2603,  providing  that 
If  a  defendant  becomes  insane  after  Indict- 
ment, and  the  court  has  reason  to  believe  that 
he  has  so  become  Insane,  a  jury  shall  be  sum- 
moned to  try  the  question  of  sanity,  the  court 
may  refuse  to  summon  the  jury  after  hearing 
evidence  convincing  it  that  defendant  was  not 
insane. 

8.   Sauk  —  Appbait— PREsuuFnons — Condtjot 
OF  TriaIt-Pbbsbncb  of  Defendant. 

Where  the  record  shows  that  defendant  was 
present  in  court  when  the  case  was  called  for 
trial,  was  arraigned,  and  pleaded  not  guilty, 
and  that  after  the  information  was  amendeid 
he  again  ai^peared  and  waived  formal  arraign- 
ment it  will  be  presumed  on  appeal  that  he 
was  present  when  a  motion  was  made  to  deter- 
mine his  sanity. 

4.  Jury— Ohal,i,i!Ngb    to    thb    Abbat— Fobu 
AND  Requisites. 

A  challeDKe  to  the  array  must  be  in  writing. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  .Jury,  §  545,] 

5.  Sake— GoMPETKNCT  OF  Jubobs— Fosuatior 

OS  Opinion. 

Where  jurors  on  their  voir  dire  testified 
that  they  bad  formed  opinions  by  reading  the 
newspapers  containing  defendant's  alleged  con- 
fession, but  after  some  questioning  by  the  court 
answered  that  they  had  no  prejudice  preventing 
their  weighing  the  testimony,  and  that  if  reason- 
ably satisfied  that  defendant  was  insane  would 
so  say  in  their  verdict,  they  were  competent 

[Ed.  Note.— For  eases  in  point  see  Cent  Dig. 
vol.  31,  Jury,  H  461-479.] 

6.  Criminal  LiAW— Evidbncb— Oonfessiorb. 

A  confession  was  not  inadmissible  as  in- 
voluntary because  made  after  defendant's  ar- 
rest and  while  in  actual  custody,  where  the  pre- 
liminary proof  showed  that  defendant  was  in- 
formed of  his  rights  and  that  the  statement 
would  be  used  against  him,  and  that  no  prom- 
ises were  offered  or  threats  made.  , 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1167.] 

7.  Same. 

A  confession  was  properly  admitted  in  evi- 
dence without  first  permitting;  defendant  to  give 
evidence  of  his  mental  condition  at  the  time  it 
was  made,  such  evidence  Koing  to  the  weight 
and  not  the  admissibility,  of  the  confession. 

8.  Same— Evidence— Insanity— Heabsat. 

On  trial  of  defendant  for  killing  his  foster 
parent,  evidence  of  what  the  wife  of  the  de- 
ceased, whom  defendant  had  also  killed,  had 
formerly  said  coDccrning  defendant's  sanity,  was 
properly  excluded  as  hearsay. 

9.  Witnesses— Cross-examination— DisoBE- 

TION  OF  CODRT. 

Permission  to  a  party  to  cross-examine  his 
own  witnesses  is  discretionary  with  the  court. 

fEd.  Note.— For  cases  in  point  see  Gent  Dii. 
vol.  50,  Witnesses,  {  923.]  " 
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10.  OKnOIfAI.  XaAW— Btidbtot— AoinssiBiLi- 
xr. 

Oo  prooecQtion  for  homicide,  on  defense 
of  insanity  it  was  not  error  to  allow  certain 
physicians  to  visit  the  Jaii  and  examine  de- 
fendant and  ifiyt  evidence  for  the  state  as  to 
his  mental  condition. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
TM.  14.  Criminal  Law,  |  873.] 

11.  SA3«— CONFE88II>NB. 

Where  the  prosecuting  attorney  fully  in- 
formed defendant  of  bis  rif^hts  and  notified  him 
that  any  thing  he  said  with  respect  to  the  homi- 
cide would  be  used  against  tiim,  it  is  not  error 
to  permit  the  prosecuting  attorney  to  testis  to 
the  conversation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  14,  Criminal  Law,  f  1161.1 

12.  Sake  —  Gapaoitt  to  Comkit  Obdcb  — 
DsniiKKNnEsa. 

An  instruction  tiiat  drunkenness  was  no 
defense  to  crime  was  not  erroneous. 

SB/d.  Note. — For  cases  in  point  see  Cent  Dig. 
I.  14.  Criminal  Law,  {  65.] 

13.  Saioe  —  INSTBUCTIORB— Apflioabiutt  to 
Evidence. 

The  statement  in  defendant's  confession 
tliat  a  short  time  Itefore  the  alleged  crime  he 
drank  a  "lot"  of  blackberry  wine,  but  not  saying 
how  mneh  or  what  effect  it  had  on  him,  was  too 
indefinite  and  nnsatisfactory  to  anthoriss  an 
inatmction  on  the  eilect  of  drunkenness. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  i  18&.] 

14.  Save— Habmijbs  Ebbob— Inbtbuotiorb. 

Where  there  was  little  or  no  evidence  of 
intoxication  on  the  part  of  tlie  defendant  and 
there  was  no  excuse  offered  as  a  defense  save 
insani^,  it  was  not  reversible  error  ri<  > 
court  mstmcted  tliat  drunkenness  was  no  de- 
fense. 
IB.  Saicx  —  Tbiai.  —  Conduct  or  Cocdbkl  — 

ABT78TVI  LaNOTTAOE. 

Where  on  the  prosecuting  attorney  referring 
to  defendant  as  a  "culprit"  he  was  cautioned  by 
tile  court  and  corrected  his  statement  by  saying 
"the  accused  then,  the  accused  on  trial,"  the 
remark  was  not  preJudiciaL 
16.  Same  — New  Tbiat,  —  Gbotjhdb  —  Newit 
Discovered  Evidence— Pbobabuc  Effect. 

On  prosecution  for  homicide,  the  defense 
being  insanity,'  it  was  not  error  to  refuse  mo- 
tion for  new  trial  for  newly  discovered  evidence 
tending  to  show  the  early  history  of  defendant 
and  the  past  and  present  condition  of  his  moth- 
er and  of  her  other  children,  where  a  large 
amount  of  Such  testimony  liad  lieen  introduced 
and  the  newly  discovered  evidence  would  prob- 
ably not  produce  a  different  result 

fd.  Note. — ^For  cases  in  point  see  Cent  Dig. 
lis.  Criminal  Law,  If  2S28-2330,  2336.1 

Appeal  from  Circuit  Court,  Warren  Conn- 
^;  Nat  M.  Shelton,    Judge. 

William  E.  Church  was  convicted  of  mur- 
der in  the  first  d^ree,  and  a|^>eal8.  Affirmed. 

Claude  R.  Ball  and  P.  H.  Cullen,  for  ap- 
pellant The  Attorney  Ooieral  and  N.  T. 
Oentiy,  for  tbe  State. 

BUROBSS,  P.  X  Under  an  information 
duly  filed  In  the  office  of  tbe  clerk  of  tbe 
dicoit  court  of  Warren  county  by  the  prose- 
cntlng  attorney  of  said  county,  charging  the 
defendant,  William  E.  Church,  with  murder 
in  the  first  degree  in  killing  one  Henry  W. 
Teater  at  said  county  on  the  3l8t  day  of  Au- 
gust, 1908,  I>y  cnttlng  his  throat  with  a  ra- 
lor,  be  was  convicted  in  said  court  at  Its  Jun« 
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teftn,  1904,  of  murder  In  tbe  first  degree  as 
charged,  and  his  punishment  fixed  at  death. 
He  appeals. 

At  the  time  of  the  homicide  tbe  defendant 
was  about  22  years  of  age,  and  bad  lived 
with  deceased  and  his  wife,  Mrs.  Yeater,  most 
of  bis  life,  who  had  taken  him  when  a  boy 
about  9  years  of  age  to  raise.  They  lived  up- 
on a  farm  about  seven  miles  north  of  War- 
renton,  in  Warren  county.  When  the  defend- 
ant was  about  14  years  of  age  be  was  char- 
ged with  some  petty  offenses,  among  which 
was  the  theft  of  a  watch,  to  which  he  plead- 
ed gnilty,  and  was  sent  to  tbe  State  Reform 
School  for  boys  at  Boonvllle,  where  he  re- 
mained about  one  year,  when  be  was  par^ 
doned  and  returned  to  his  home  with  the 
Teaters.  On  Saturday,  August  29,  1903,  de- 
fendant attended  the  Old  Settlers'  Reunion 
in  Warrenton,  and  was  seen  by  many  persons 
who  were  also  in  attendance,  talked  with 
them,  and  mingled  in  the  crowd  "Just  like 
anybody  else."  On  this  same  day  defendant 
wait  to  see  certain  persons,  and  endeavored 
to  get  them  to  assist  him  to  put  a  roof  on 
the  house  which  was  occupied  by  Mr.  and 
Mrs.  T«ater;  he  purchased  $60  or  $70  worth 
of  roofing,  paid  for  same,  and  received  some 
change  back.  Indeed  transacted  the  business 
in  a  tiusinesslike  manner.  On  the  next  day, 
Sunday,  tbe  defendant  attended  preaching  at 
a  neighborhood  church,  and  did  not  return 
home  until  about  11  o'clock  p.  m.  What  hap- 
pened at  the  Teater  home  that  night  Is  not 
known  except  through  the  confessions  and 
statements  made  by  the  defendant  thereafter. 
The  next  afternoon  the  rural  letter  carrier 
found  a  letter  in  the  mail  box  near  the  Xeater 
home  telling  of  the  trouble  there  the  night 
before,  -  which  letter  was  identified  as  being 
in  the  defendant's  handwriting.  Before  this 
letter  was  wrlttoi,  the  defendant  changed 
bis  clothing,  concealed  his  bloody  pants  and 
shoes  in  a  com  field  some  distance  from  a 
private  road,  prepared  a  lunch,  took  bis  pic- 
ture with  him,  packed  his  grip,  and  started 
to  walk  to  the  Missouri,  Kansas  ft  Texas 
Railroad,  which  was  on  the  extreme  south 
side  of  said  county.  Defendant  crossed  the 
Wabash  Railroad  tracks  In  going  south  that 
morning,  selected  a  road  through  tbe  woods, 
and  was  seen  eating  his  lunch  about  noon. 
He  first  went  to  a  station  called  Gore,  but 
finding  that  there  was  no  agent  there,  and 
that  tbe  train  which  he  desired  to  take  did 
not  stop  there,  he  walked  to  another  station 
two  or  three  miles  distant,  named  Case.  The 
agent  at  Case  was  engaged  in  other  business 
besides  representing  tbe  railroad  company, 
and  defendant  went  to  -bis  store  and  purcJias' 
ed  a  ticket  to  St  Louis.  While  waiting  for 
his  train,  defendant  went  to  a  com  field 
close  by,  where  he  changed  bis  clothing,  and 
returned  about  half  an  hour  before  his  train 
was  due.  The  stations  of  Oore  and  Case  had 
no  telegraph  nor  telephone  communications. 
Defendant  took  the  2:30  train  that  afternoon 
for  St  Louis,  and  as  soon  thereafter  as  pos- 
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Bibl*  left  St  lioaia  for  CSilcaga  Ha  wu 
heard  of  In  Oblcflco,  In  Milwaukee,  and  In 
Cleveland.  While  In  Chicago  he  joined  a 
labor  organization  or  agency  and  secured  em- 
ployment on  the  Chicago,  Milwankee  &  St 
Pan!  Railroad,  and  afterwards  on  the  Great 
Western  Railroad.  At  develand,  defendant 
enlisted  In  the  United  States  navy,  and  In  a 
short  time  waa  sent  to  a  post  near  the  dty  of 
Philadelphia.  While  in  Chicago,  defendant 
adopted  the  name  of  Bnescher,  and  nnder 
this  assumed  name  he  waa  known  in  the 
various  othw  cities  where  he  worked,  and 
also  in  the  marine  service.  Under  this  as- 
snmed  name,  defendant  wrote  to  the  prose- 
cuting attorney,  to  a  neighbor,  and  to  a  lady 
in  Warren  county.  These  letters  were  the 
means  of  the  ofiScers  discovering  where  lie 
was  and  of  his  arrest.  In  March,  1904,  De- 
tectives Gallagher  and  I^ynch  went  to  the 
barracks  where  defendant  was  stationed,  and 
In  company  with  Jack  Young  arrested  de- 
fendant When  arrested,  Mr.  Young  asked 
defendant  if  he  knew  him,  and  defendant  re- 
plied that  lie  had  never  seen  him  before.  A 
tew  days  later  these  ofilcers  searched  defend- 
ant and  found  in  his  pocket  a  copy  of  a 
Philadelphia  newspaper  giving  an  account  of 
the  arrest  of  defendant  and  of  the  crime  with 
which  he  was  charged.  After  notifying  him 
of  his  rlghti  and  of  his  privilege  to  say  noth- 
ing, and  assuring  him  that  whatever  he  said 
could  be  used  against  him,  defendant  made 
a  written  confession  to  these  officers,  wbldi 
was  duly  signed  and  witnessed.  Said  confes- 
sion is  as  follows: 

"Philadelphia,  March  29,  1904 
"I,  William  B.  Church,  of  Warrenton,  Mis- 
souri, of  my  own  free  will  and  accord,  here- 
by make  the  following  statement  without  any 
promise  or  Inducements  being  held  out  to  me 
whatever: 

"On  the  night  of  August  81,  1903,  I  had 
been  to  church  at.Truzton;  I  arrived  home 
about  11  p.  m.  and  then  went  and  drank  a 
lot  of  blackberry  wine ;  about  1  a.  m.  Monday 
morning,  September  1,  I  was  going  upstairs 
when  Mr.  Yeater  called  me  in  his  room  and 
asked  me  where  I  had  been;  I  told  him  I 
liad  been  to  church;  I  then  left  his  room  and 
went  to  my  room,  and  stayed  there  a  short 
time;  then  I  went  to  a  cigar  box  in  my  room 
and  got  my  razor  where  I  always  kept  it; 
then  I  went  down  to  the  first  fioor  front; 
Mr.  Yeater  was  laying  in  bed,  and  I  cut  his 
throat;  I  throwed  my  left  liand  around  his 
forehead  to  hold  him  down  while  I  cut  his 
throat;  I  then  eatisfled  myself  that  be  was 
dead. 

"I  then  went  over  and  cut  Mrs.  Yeater's 
throat  who  was  in  the  other  bed;  this  room 
contained  two  beds;  Mr.  Yeater  occupied 
one  and  Mrs.  Yeater  the  other.  After  I  cut 
Mrs.  Yeater's  throat  she  hollered  two  or 
three  times;  she  fell  out  of  bed  after  I  took 
my  hands  oft  her;  I  cut  her  probably  five 
times,  but  I  do  not  positively  know  how  many 


times.  I  then  wrote  a  note  for  the  mail  car- 
rier and  put  it  in  the  mail  box ;  I  then  took 
a  few  of  my  things  and  started  for  Gore, 
Missouri,  which  was  about  17  miles  away ;  I 
changed  my  clothes  in  tlie  com  field,  and 
throwed  them  away  because  they  had  blood 
on  them. 

"At  Gore,  Missouri,  I  bought  a  ticket  for 
St  Louis,  Missouri.  Before  I  left  the  depot 
I  bought  a  ti<^et  for  Qiicago,  and  left  the 
same  night;  I  arrived  in  Chicago  about  6 
a.  m.  on  Tuesday  morning;  I  secured  a  Job 
in  Adam's  frelghtyard,  and  wortced  there  un- 
til Saturday  night;  I  had  six  dollars  after 
I  had  paid  my  board.  I  left  there  the  follow- 
ing morning  for  Ottnmwa,  Iowa.  I  worked  on 
the  railroad  in  an  extra  crew  of  the  Chicago, 
Milwaukee  &  St  Paul  Railroad;  worked  for 
them  two  weeks.  I  then  went  back  to  Chi- 
cago, arrived  at  8  a.  m.,  and  left  at  9  p.  m. 
for  Waverly,  Iowa,  and  got  a  Job  laying  steel 
on  the  Great  Western  Railroad.  I  stayed 
there  two  days,  and  then  went  to  lillnneapoUs 
and  got  a  Job  on  the  Great  Northern  Rail- 
road as  one  of  an  extra  train  crew.  I  stayed 
there  six  weeks,  and  then  went  to  Dulutli. 
I  worked  there  on  the  docks  there  for  two 
weeks,  and  then  left  on  a  boat  for  Bufltalo. 
I  was  there  one  week;  while  there,  I  wrote 
a  letter  to  3.  B.  Young;  I  told  him  in  it  I 
would  return  in  July  and  kill  him  if  he  did 
not  leave  Warrenton.  I  then  sailed  over 
to  Ashtabula,  Ohio,  over  the  lake;  I  was 
there  two  days,  and  then  went  to  Cleveland, 
Ohio,  and  enlisted  in  the  United  States  Ma- 
rine Corps  on  the  22d  of  December,  1903 ;  I 
left  Cleveland  <m  the  81st  of  December,  1903, 
for  League  Island  Navy  Yard,  Philadelphia. 
"I  got  there  on  the  1st  day  of  January  at 
noon ;  I  have  been  there  ever  since  until  my 
arrest  on  Friday,  the  26th  day  of  March, 
1901.  (Signed)    William  B.  Church. 

*<Witnee8es: 

"James  Tate,  Br., 

"Edward  A.  Gallagher, 

"John  H.  I^mch." 

The  sherifT  of  Warren  county,  accompa- 
nied by  Prosecuting  Attorney  Gart>er,  brought 
defendant  from  Philadelphia  to  St  Louis. 
On  the  road  these  officers  again  told  defted- 
ant  that  he  could  ^ot  be  compelled  to  talk; 
that  anything  he  said  might  be  used  against 
him,  etc.,  and  asked  him  certain  questions  in 
regard  to  this  tragedy.  Tlie  d^endant  told 
the  officers  that  be  was  anxious  to  Join  the 
army;  that  lie  believed  Mr.  Yeater  did  not 
intend  to  give  him  any  money;  that  whoi  he 
returned  to  his  home  that  Sunday  nlg;ht  Mr. 
Yeater  spoke  to  him  about  being  out  so  late; 
that  he  went  to  bis  room,  laid  down  on  his 
bed  for  a  short  time,  got  up,  went  to  the  base- 
ment and  drank  a  lot  of  bladcberry  wine 
to  brace  him  up;  that  he  then  took  his  rasor 
out  of  a  cigar  box,  went  into  Mr.  Yeater's 
room,  finding  him  asleep,  and  cut  his  throat; 
that  Mrs.  Yeater  was  aroused,  and  tliat  he  had 
quite  a  scuffle  with  her,  but  succeeded  in  cut- 
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ttDC  her  ttiroat  also;  fbtt  he  then  went  to  a 
eom  field  dose  by  and  hid  his  bloody  clothes 
and  jnit  on  his  Sunday  clothes;  that  he  took 
his  (rip,  prepared  a  lunch,  and  started  to 
leavv;  that  he  walked  across  the  Wabash 
trade  along  south  smne  miles  to  the  Mlssonrl, 
Kansas  &  Texas  trac^  where  he  went  to 
two  statloos,  at  the  first  of  which  he  conld 
not  buy  a  ticket,  bnt  at  the  second  one  ha 
boo^t  a  ticket,  and  while  waiting  for  the 
train  went  to  a  com  field  and  changed  his 
clothes.  Then  as  soon  as  he  arrived  In  St. 
Louis  he  was  afraid  to  stay  there,  so  went 
to  Uhicago  as  soon  as  he  could;  that  while  in 
Chicago  he  went  to  a  labor  agency  and  se- 
cnred  employment,  but  that  he  did  not  like 
to  stay  there  for  fear  of  detection,  but  as 
there  was  so  much  trouble  Jnst  then  over  the 
car-bam  fire  he  felt  oomx>aratlTely  safe,  as 
the  whole  time  of  the  police  was  occupied  In 
Investigating  those  implicated  in  that;  that 
whatever  he  wonld  see  a  policeman  or  de- 
tectlve  lo<^lng  at  him  he  would  walk  straight 
up  to  him  and  ask  the  way  to  some  place  In 
the  dty;  that  he  worked  for  two  railroads, 
went  to  Cleveland,  enlisted  In  the  marine  serv- 
ice of  the  United  States ;  that  he  wrote  up  to 
the  yoxmg  woman  in  Warren  county  hoping 
he  could  get  up  a  corresinndence  with  her. 
The  evldoice  for  the  state  further  tended  to 
show  that  the  wounds  inflicted  by  the  de- 
fendant np<A  Mr.  and  Mr&  Yeater  were  fatal, 
death  resulting  Instantly. 

On  bdialf  of  the  defendant,  his  counsel  en- 
deavored to  show  that  he  was  of  unsound 
mind,  and  a  large  number  of  witnesses  were 
Introduced  upon  that  subject  Mr.  L.  D. 
Drake,  superintendent  of  the  Boys'  Reform 
School  at  BoonviUe,  testified  to  his  acquaint- 
ance with  the  defendant  during  the  10  or  12 
months  he  was  in  said  school;  that  the  de- 
fendant was  not  a  bright  boy,  and  he  never 
considered  him  strong  mentally.  That  de- 
fendant was  then  addicted  to  the  habit  of 
self-abusev  and  it  became  necessary  to  put 
night  gloves  on  him  for  a  time.  On  cross- 
examination,  however,  this  witness  admitted 
that  he  never  thought  defendant  was  Insane ; 
if  he  had  shown  signs  of  that,  he  would  not 
have  been  allowed  to  remain  In  the  reform 
school;  that  the  defendant  was  industrious, 
and  worked  whenever  he  was  told  to  do  so; 
that  he  understood  what  he  was  there  for, 
and  understood  every  command  that  was 
given  him;  that  Mrs.  Yeater  seemed  very  much 
interested  in  the  boy,  and  finally  came  to  the 
school  with  an  order  from  Governor  Stephens 
for  his  discharge.  A  number  of  other  wit- 
nesses were  introduced  by  the  defendant,  who 
testifled  that  they  had  attended  school  with 
defendant  for  several  years,  and  some  of 
them  had  visited  him,  played  ball  with  him, 
played  base  and  whip  cracker.  While  they 
all  expressed  a  dislike  for  him  at  school  and 
admitted  that  he  was  not  popular,  that  he 
was  mean  and  hard  to  get  along  with,  espe- 
cially ao  far  as  the  younger  pupils  were  con- 
ooned,  they  all  stated  that  in  their  judgment 


he  was  of  sound  mind,  and  they  never  heard 
his  mental  capacity  called  into  question  any 
more  than  any  other  boy  in  schooL  Many 
of  the  neighbors,  men  and  women,  were  pla- 
ced upon  the  stand  by  defendant,  and  they, 
too,  told  of  his  conduct  such  as  breaking 
window  glass  in  the  schoolhouse  and  in  the 
granger  hall,  and  one  of  them  told  of  his 
shooting  a  dog,  and  another  that  he  kicked 
a  baby  buggy  over  and  hurt  the  occupant, 
but  that  they  all  attributed  his  conduct  to 
meanness  and  not  to  Insanity.  Defendant  al- 
so placed  a  woman  on  the  stand  who  did 
washing  for  the  Yeater  family,  and  who  heard 
a  discussion  between  Mrs.  Yeater  and  defend- 
ant a  few  days  before  the  murder;  that  Mrs. 
Yeater  said  that  everything  on  the  place 
would  belong  to  Willie  (meaning  defendant). 
She,  too,  gave  It  as  her  (pinion  that  he  was 
of  sound  mind,  and  understood  his  business 
just  like  any  one  else.  The  teacher  at  whose 
school  defendant  attended  admitted  defend- 
ant's unpopularity  and  sometimes  rough  and 
rather  cruel  conduct,  especially  toward  the 
smaller  boys,  but  she  too  believed  he  was  of 
sound  mind.  While  defendant  was  in  the 
city  jail  in  St.  Louis,  he  made  statements  to 
representatives  of  the  press,  and  told  them 
of  the  crime  he  had  committed,  at  the  same 
time  talking  as  If  he  thought  he  was  still 
connected  with  the  marine  service  of  the 
United  States,  and  that  the  commandant 
would  come  for  him  as  soon  as  the  trial  was 
over.  Jailor  Dawson  of  St  Louis  testified 
to  seeing  defendant  for  a  nnmb^  of  days 
during  his  stay  in  that  jail,  and  that  defend- 
ant's actions  were  such  as  to  lead  him  to 
believe  that  defendant  was  then  of  unsound 
mind;  hArlng  had  considerable  exx>erience 
with  criminals,  those  who  are  insane  as  well 
as  others.  Mr.  Dawson  was  asked  the  hy- 
pothetical question,  that  if  defendant  had 
changed  his  clothing  after  the  commission 
of  such  a  crime,  but  fied  the  country,  had 
changed  his  name  and  joined  the  marine 
service  of  the  United  States,  would  be  be  of 
the  opinion  that  defendant  was  of  sound  mind 
during  the  time  of  such  conduct  and  he  re- 
plied promptly  that  those  things  Indicated 
deliberation  and  an  effort  to  evade  the  law 
which  In  his  judgment  must  of  necessity  be 
done  by  one  of  sound  mind.  Two  jail  guards 
from  St  Louis  testified  to  defendant's  con- 
duct while  in  the  city  jalL  One  of  them  saw 
him  In  the  act  of  self -abuse  on  one  occasion, 
and  the  other  guard  saw  him  several  times. 
When  thus  engaged,  defendant  would  walk 
up  to  the  door  of  his  cell,  so  that  the  guards 
in  the  hall  could  see  him.  They  testified  that 
they  tried  to  persuade  him  to  desist  and 
tried  to  shame  him,  but  without  success. 
Two  physicians  testified  to  examining  de- 
fendant while  he  was  in  the  St  Louis  jail, 
and  while  he  was  In  Warrenton  during  the 
trial ;  and  both  gave  it  as  their  opinion  that 
he  was  of  unsound  mind.  One  physician,  who 
was  employed  as  an  exx>ert,  gave  It  as  hll 
opinion  that  defendant  had  "reasoning  In- 
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sanity."  One  of  these  physicians.  Dr.  Hud- 
son, testified  to  his  acquaintance  wl1:b  de- 
fendant and  visit  to  the  Yeater  home  some 
months  prior  to  the  homicide,  and  that  It  was 
his  opinion  that  defendant  was  then  insane. 
In  rebuttal,  the  state  produced  five  physicians 
who  testified  that  they  had  watched  defend- 
ant through  the  trial,  had  examined  him 
carefully  In  the  Warrenton  Jail,  and  that  It 
was  their  opinion  he  was  of  sound  mind. 
Th^  also  stated  that  the  defendant's  con- 
duct at  the  time  of  and  since  the  commission 
of  the  homicide  Indicated  that  he  had  good 
reasoning  powers  and  was  of  sound  mind. 
These  physicians  further  testified  that  the 
fact  that  be  bad  been  guilty  of  excessive 
masturbation  did  not  Indicate  that  defend- 
ant's mind  was  Impaired  nor  that  be  had 
any  mental  trouble  whatever. 

The  court  Instructed  the  jury  upon  murder 
In  the  first  degree,  flight,  want  of  motive.  In- 
sanity, drunlienneBB,   and  reasonable  doubt 

In  due  time  after  verdict  defendant  filed 
motion  for  a  new  trial,  assigning  30  grounds 
therefor,  but  only  such  as  are  discussed  by 
counsel  for  defendant  will  be  adverted  to  In 
course  of  the  opinion.  Other  facts  will  be 
stated  In  course  of  the  opinion. 

The  defendant  was  arraigned  at  the  April 
term,  1904,  of  the  circuit  court  of  Warren 
county,  and  Judge  Johnson,  the  regular  Judge 
of  said  circuit,  being  disqualified,  be  called 
In  Judge  Sbelton  of  the  Second  Judicial 
circuit  to  try  this  case  and  the  case  was 
set  for  Immediate  trial.  Judge  Sbelton 
being  present,  took  the  bencb,  and  called  the 
case  for  trial.  Defendant  contends  that  this 
was  In  disregard  of  the  rights  of  defendant, 
and  an  abuse  of  Judicial  discretion,  but  In 
what  way  the  rights  of  defendant  were  preju- 
diced by  such  action,  or  in  what  way  it  was 
an  abuse  of  Judicial  discretion,  we  are  not 
informed,  nor  are  we  able  to  perceive.  The 
statute  (section  2597,  Rev.  St  1899)  provides 
that  whenever  a  change  of  venue  Is  granted 
on  account  of  the  prejudice  of  the  Judge,  "the 
Judge  of  said  court  sball  set  the  case  down 
for  trial  on  some  day  of  the  term,  or  on 
some  day  ob  early  as  practicable  In  vacation, 
and  notify  and  request  the  Judge  of  some 
other  circuit  to  try  the  cause,  and  It  sball 
be  the  duty  of  the  Judge  so  requested  to  ap- 
pear and  hold  the  court  at  the  time  appointed 
at  the  trial  of  said  cause" ;  and  what  dltter- 
ence  It  could  make  to  defendant  or  In  what 
way  or  manner  bis  rights  were  In  any  way 
prejudicially  effected,  by  the  mere  fact  that 
Judge  Sbelton  was  In  the  courthouse  at  the 
time  be  was  called  to  try  the  case  and  then 
proceeded  with  It  we  are  unable  to  see. 

The  information  was  filed  on  the  2d  day 
of  September,  1903,  in  vacation  of  court  and 
at  the  April  term,  1904,  of  said  court  defend- 
ant In  the  meantime  having  been  arrested 
on  the  information,  waived  formal  arraign- 
ment and  pleaded  not  guilty  to  the  Informa- 
tion. Thereafter  at  the  adjourned  April 
term,  1904,  of  said  court  defendant  by  bis 


attorney  filed  his  application,  alleging  that 
the  defendant  was  then  insane,  and  has  be- 
come insane  since  the  filing  of  the  information 
and  the  commission  of  the  ofiTense,  and  on  ac- 
count of  the  perverted  and  deranged  condition 
of  bis  mental  and  moral  faculties  the  said 
William  E.  Church  Is  by  reason  thereof  In- 
competent and  Incapable  of  testifying  In  his 
own  behalf,  as  the  law  permits  him  to  do  so, 
to  be  of  any  assistance  to  bis  counsel  In  the 
conduct  of  his  trial ;  and  prayed  the  court 
to  order  a  summons  to  Issue  for  a  Jury  to 
decide  the  question  as  to  the  Insanity  of  the 
said  William  E.  Church,  as  provided  by  sec- 
tion 2603,  Rev.  St  1899. 

After  bearing  evidence  upon  behalf  of  the 
defendant  which  conclusively  negatived  the 
assertion  that  he  had  become  Insane  after 
the  filing  of  the  Information,  the  court  over- 
ruled the  motion,   and  defendant  excepted. 

Again  on  the  2Tth  day  of  June,  1904,  de- 
fendant's counsel  filed  another  motion  for  an 
inquisition  for  the  especial  purpose  of  de- 
termining the  Insanity  of  the  defendant; 
Church,  and  that  a  Jury  be  summoned  for 
that  itUrpose.  This  motion  Is  based  upon 
substantially  the  same  grounds  as  the  former 
one,  except  that  it  does  not  ask  that  the  In- 
quisition be  held  In  accordance  with  section 
2603,  supra.  This  motion  was  also  overruled, 
and  defendant  saved  an  exception.  It  Is 
now  earnestly  insisted  by  counsel  for  defend- 
ant that  the  court  committed  error  In  overrul- 
Ing  both  of  said  motions. 

In  criminal  procedure  of  the  common  law. 
If  the  question  of  the  Insanity  of  the  person 
upon  trial  Is  raised  It  may  be  tried,  In  tbe 
discretion  of  the  court  either  by  special  Jury 
Impaneled  for  that  purpose,  or  by  the  Jury,  or 
by  tbe  Jury  who  are  to  try  tbe  Indictment 
yet  lnspectl<»i  of  the  accused  by  tbe  Judge 
without  a  Jury  Is  permissible.  2  Bishop's 
Crlm.  Proc.  §  666,  and  authorities  cited.  But 
under  tbe  practice  In  this  state,  if  tbe  accused 
is  Insane  at  the  time  of  the  commission  of 
the  offense  with  which  be  Is  charged,  this 
Is  tried  by  tbe  Jury  charged  with  tbe  trial 
of  the  Indictment  or  Information,  and  In  this 
way  bis  Insanity,  If  proven,  is  available  as  a 
defense;  but  If  be  becomes  Insane  after  be 
Is  Indicted  or  Information  Is  preferred  against 
him  by  tbe  proper  ofiBcer,  and  before  bis  trial 
for  tbe  offense,  and  the  court  having  cog- 
nizance of  the  case  should  have  reason  to  be- 
lieve that  be  has  so  become  Insane,  this  pre- 
liminary question  Is  made  the  subject  of 
statutory  regulation  (section  2603,  Rev.  St 
1899),  and  It  la  made  the  duty  of  such  court 
to  suspend  all  further  proceedings  against 
such  person  under  said  charge,  and  to  order 
a  Jury  to  be  summoned  to  try  and  decide  tbe 
question  of  the  Insanity  of  such  person,  etc. 
Section  2604,  Rev.  St  1890,  provides  that,  "If 
upon  such  inquiry  the  said  jury  shall  become 
satisfied  that  such  person  has  so  become  In- 
sane, they  shall  so  declare  In  their  verdict 
and  tbe  court  shall,  by  proper  warrant  to  tbe 
sberlff,  marshal  or  jailor,  order  such  person 
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to  be  conveyed  to  tbe  Itmatlc  a^ylom  and 
tberb  kept  until  restored  to  reason."  Section 
8S0S  provides  that  'Vhen  sach  person  shall 
be  restored  to  reason,  he  ahall  he  returned 
to  the  county  whence  he  came,  and  tbe  pro- 
ceedings against  him  shall  be  continued  and 
be  proaecated,  and  his  trial  had  as  though  no 
such  Inqnliy  and  proceedings  thereon,  as 
herein  provided,  had  been  made,  and  If  upon 
such  inquiry  it  shall  be  determined  that  said 
person  has  not  so  become  insane  as  afore- 
said, the  criminal  proceedings  agahist  him 
shall  be  continued  and  prosecuted,  and  his 
trial  had  in  tbe  same  manner  as  though 
no  such  Inquiry  had  been  made  and  bad." 
It  will  thus  be  seen  that  a  person  who  la 
Insane  at  the  time  of  the  commission  of  a 
criminal  offense,  and  is  afterwards  indicted 
or  informed  against  therefor,  when  put  upon 
trial  for  tbe  offense,  he  may  avail  himself  of 
his  Insanity  as  a  defense  to  the  charge 
against  him,  or,  if  be  becomes  insane  after 
Indictment  or  information  presented  against 
him.  Ills  Insanity  may  be  inquired  Into  by  a 
Jury  as  provided  for  by  statute,  and  in  this 
way  his  rights  fully  protected,  and  every 
opportunity  afforded  him  to  avail  himself  of 
his  insanity.  If  Insane,  that  is  afforded  him 
at  common  law.  In  our  opinion  tbe  court 
did  not  err  in  overruling  these  motions. 

It  is  insisted  that  the  record  does  not  show 
that  defoidant  was  present  on  June  27th, 
when  tbe  motion  to  determine  his  sanity  was 
denied,  nor  that  the  defendant  was  present 
when  the  12  jurors  were  called  and  sworn 
to  try  the  case.  Although  the  record  may  fail 
to  show  affirmatively  that  defendant  was 
present  in  court  on  the  special  occasions 
mentioned,  it  does  show  that  be  was  present 
In  court  when  the  case  was  called  for  trial, 
was  "arraigned  and  pleaded  not  guilty,"  and 
that  after  the  information  was  amended  he 
again  appeared  thereto,  "waived  formal  ar^ 
ralgnment  and  pleaded  not  guilty,"  which 
clearly  shows  that  defendant  was  present  in 
person  at  the  time  of  his  arraignments  (State 
V.  Hunter,  181  Mo.  816,  80  S.  W.  966),  and 
la  the  absence  of  anything  in  the  record 
showing  to  the  contrary  it  will  be  presumed 
that  he  was  present  throughout  the  trial. 
The  record,  as  amended,  also  shows  the  im- 
paneling of  the  40  composing  the  panel,  and 
the  selection  and  swearing  of  tbe  12  Jurors 
tlmt  sat  upon  the  trial  of  the  cause.  A 
broadside,  as  It  were,  is  flred  at  tbe  panel 
of  40,  with  respect  to  which  it  is  claimed  that 
error  was  committed  in  their  selection,  in 
that  by  their  voir  dire  examination  it  was 
shown  that  they  Iiad  read  tbe  defendant's 
written  confession  of  his  guilt  in  one  or  more 
newspapers,  from  which  practically  all  of 
them  had  formed  opinions  of  his  guilt  that 
It  would  take  evidence  to  remove.  But  each 
and  every  one  of  them  who  had  formed 
opinion  as  to  defendant's  guilt  answered  that 
they  could,  notwithstanding  the  impression 
made  upon  their  minds  by  the  reading  of 
■aid  confession,  hear  the  evidence,  give  de- 


fendant a  fair  and  Impartial  trial,  and  a 
true  verdict  render  according  to  the  law  and 
evidence.  This  kind  of  challenge  appears  to 
have  been  considered  by  counsel  for  defend- 
ant as  a  challenge  to  the  array,  which  he 
insists  should  have  been  sustained  by  the 
court  But  as  we  have  already  ruled,  they 
were  qualified.  Moreover,  at  common  law — 
and  the  rule  has  never  been  changed  by 
statute — a  challenge  to  the  array  Is  required 
to  be  in  vnrltlng,  while  In  the  case  at  bar 
It  was  merely  verbal,  therefore  insufficient. 
State  V.  Clark,  121  Mo.  500,  26  S.  W.  662. 
and  authorities  cited;  State  v.  Taylor,  134 
Mo.  109,  35  S.  W.  92;  State  v.  Brennan,  164 
Mo.  487,  66  S.  W.  325, 

The  12  jurors  who  were  selected  to  sit  upon 
the  trial  of  the  cause,  viz.,  Charles  Kunze, 
Fritz  Paul,  Thomas  Hodges,  William  Orame, 
August  Ritter,  Charles  Feldman,  Thomas 
Kite,  William  B.  Otterman,  Albert  Ashman, 
Henry  Dunker,  Charles  Sennart,  and  Charles 
Hess,  were  challenged  for  cause. 

The  following  Is  the  material  position  of 
the  examination  of  Fritz  Paul:  "Q.  You  say 
you  read  of  this  offense  in  the  Folksfriend? 
Yes,  sir.  Q.  Did  that  make  any  impression 
on  your  mind  as  to  the  guilt  or  innocence  of 
the  defendant?  I  think  it  ought  to.  Q.  Did 
it?  Yes,  sir,  it  did.  Q.  From  what  you 
know  about  this  case,  by  reading  about  It— 
you  have  discussed  It  and  talked  about  It 
with  your  neighbors?  I  don't  know  that  I 
have  talked  about  It  nmch;  of  course  I  have 
once  In  a  while;  Q.  From  what  you  have 
read  and  heard  abont  this  case,  would  it 
take  evidence  to  remove  the  impression  you 
have  upon  your  mind  now?  Yes,  sir. 
E2xamined  by  court:  Q.  Now,  Mr.  Paul, 
could  you,  notwithstanding  that  impres- 
sion made  by  that  article  Mr.  Ball,  coun- 
sel for  defendant,  icalied  your  attention  to, 
that  is  mere  newspaper  rumor,  could  you 
hear  the  evidence  and  a  true  verdict  render 
according  to  the  law  and  evidence?  Yes, 
sir.  By  Mr.  Ball:  Q.  It  would  take  evi- 
dence to  remove  the  Impression  you  have 
In  your  mind  now?  Yes,  sir.  Q.  Now,  if 
the  defense  in  this  case  should  be  a  plea 
of  Insanity,  and  the  defendant  should  be 
proven  insane  to  your  reasonable  satisfac- 
tion, would  the  prejudice  and  bias  you  have 
on  your  mind  prevent  you  from  returning 
a  verdict  of  not  guilty  on  the  ground  of  in- 
sanity? Yes,  sir.  By  the  court:  How?  Yes, 
sir.  Q.  You  don't  mean  to  say  that  you 
have  an  impression  that  would  Induce  you 
to  Ignore  the  testimony  of  bis  insanity? 
No,  if  they  would  testify  that  he  was  In- 
sane, I  could  say  then  that  I  could.  Q.  You 
mean  to  say  this,  it  the  defense  should  I>e 
insanity,  you  have  no  bias  which  would  pre- 
vent you  giving  due  weight  to  the  testimony 
as  to  his  insanity,  <«  sanity?  You  have  no 
prejudice  to  prevent  you  weighing  the  testi- 
mony? No,  sir.  Q.  And  giving  due  credit 
to  bis  sanity  or  insanity?  Thafs  right  Q. 
Then  if  the  testimony  satloQes  your  mind. 
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weuoaaXAj  to,  that  fUs  party  is  Inaana, 
wonld  70a  atij  so  In  your  Terdict7  Yea,  air. 
Q.  By  reaaon  of  inaanlty?    Yea,  atr." 

Thla  la  a  fiUr  sample  of  what  was  stated 
by  the  other  Jnrors  who  sat  npon  the  trial 
Hi  the  case,  all  of  whom  stated  In  thdr 
eonmlnatlona  tonchlng  their  qnaUficatloiis 
that  after  hearing  all  the  erldence  In  the 
case  they  conld  glTe  the  defendant  a  fair 
and  ImpartUI  trial  notwithstanding  some  of 
them'  had  formed  oplnlmia  from  newspaper 
reports.  It  is  therefore  deemed  unnecessary 
to  set  forth  any  part  of  liielr  ezamlnatlona, 
for  if  Paul  was  a  qualified  juror  all  the 
rest  were,  and  if  he  was  not  <inalUled  to  alt 
In  the  case  the  Judgment  will  have  to  be 
reyersed  anyway. 

It  Is  manifest  from  their  examlnatlona 
tiiat  the  opinions  ot  the  jurors  were  based 
entirely  npon  newspaper  reporta,  and  that 
they  nor  either  of  them  had  expressed  any 
opinion  aa  to  the  truth  of  such  statements. 
It  is  eyldent  tliat  the  trial  court  was  satisfled 
of  the  truth  of  their  statements  in  every 
respect  which  Is  eriAeoeeA  by  the  fact  that 
the  challenges  to  the  jurors  for  cause  were 
oTerruled. 

*  The  confession  aa  published  in  the  papers 
was  part  of  those  publications,  and  the  jn- 
rors haying  read  them,  including  tlut  con- 
fession, and  formed  opinions  therefrom  with 
respect  to  the  guilt  of  the  defendant,  brings 
the  case  dearly  within  the  provisIoDS  of 
section  2616,  Rev.  St  1899,  which  provides 
that  "it  stiall  be  good  cause  of  diallenge  to 
a  juror  that  he  has  formed  or  delivered  an 
opinion  on  the  issue,  or  any  material  fact 
to  be  tried,  but  if  it  appear  that  such  (pinion 
Is  founded  only  on  rumor  and  newspaper 
reports,  and  not  such  as  to  prejudice  or  bias 
the  mind  of  the  Juror,  he  may  be  sworn." 
It  has  always  been  held  under  this  statute 
that  a  person  testifying  on  his  voir  dire  In  a 
criminal  cause  that  he  has  read  newspaper 
reports  of  the  case  and  had  formed  an 
opinion  which  it  would  require  evidence  to 
remove,  but  that  he  could  try  the  case  fairly, 
is  a  competent  juror.  State  v.  Rose,  82  Mo. 
846;  State  v.  Duffy,  124  Mo.  1,  27  8.  W.  358; 
Stats  V.  Hunt  141  Mo.  626,  43  S.  W.  389; 
State  T.  Walton,  74  Mo.  270;  State  v.  Cham- 
berlain, 76  Mo.  882;  State  v.  Brennan,  164 
Ma  487,  68  S.  W.  828;  State  v.  Robinson, 
117  Mb.  649,  23  S.  W.  1066;  State  v.  Shackel- 
ford, 148  Mo.  498,  80  8.  W.  108;  State  v. 
Reed,  137  Mo.  128,  38  S.  W.  874. 

It  is  said  for  defendant  that  the  court  err- 
ed In  permitting  to  be  read  In  evldoice  the 
written  confession  signed  by  defendant  over 
the  objection  of  defendant  because  he  was 
Insane,  with  respect  to  which  he  offered  to 
introduce  evidence  at  the  time,  which  was 
refused.  While  the  record  discloses  that  tlie 
defendant  was  under  arrest  at  the  time  he 
made  the  confession.  It  Is  well  settled  that 
a  statement  made  by  a  prisoner  Is  not  in- 
voluntary because  made  after  bis  arrest  al- 
though In  actual  custody  at  the  time;  besides. 


the  preliminary  proof  showed  very  oondn- 
Blvely  that  It  was  voluataiy.  and  ttiat  no 
promises  were  offoed  to  him,  no  threats 
made,  and  no  Inducements  whatever  held  oat 
to  him  In  order  to  induce  him  to  make  It. 
Tha  ocmf esslon  waa  therefore  properly  admit- 
ted in  evidence,  unless,  as  contended  by  eonn- 
sel  for  defendant  he  should  have  been  per- 
mitted, b^ore  its  admission  in  evidence,  to 
show  that  the  defendant  was  Insane  at  the 
time  he  made  It  Cpon  this  feature  of  the 
ease  we  quote  the  following  from  the  caae  of 
State  V.  Haworth,  24  Utah.  S96»  68  Pa&  185: 
"In  the  caae  of  State  v.  Feltea,  51  Iowa,  495, 
1  N.  W.  765,  It  is  said:  The  first  error  as- 
signed la  upon  the  admission  of  the  testi- 
mony of  one  Ehuna  Squires.  She  was  called 
to  testify  to  certain  confessions  of  the  de- 
fendant His  counsel  objected  upon  tbe 
ground  that  he  was  at  the  time  of  the  al- 
leged confession  under  the  Infiuenoe  of  in- 
toxicating liquor,  and  was  affected  by  delir- 
ium tremens,  or  otherwise  Insane;  and  they 
asked  to  be  allowed  to  show  by  the  witness 
herself  and  other  witnesses  that  such  was 
the  fact  before  she  should  be  allowed  to  tes- 
tify in  regard  to  the  confession,  to  the  end 
that  the  court  mlg^t  sustain  their  objection 
to  her  testifying  In  regard  to  the  confession, 
if  the  court  should  be  satisfied  that  the  de- 
fendant was  affected  with  delirium  tremens, 
or  otherwise  insane,  or,  at  least  if  her  tes- 
timony was  to  be  received.  It  should  be  after 
the  Jury  had  been  made  acquainted  with 
the  defendant's  condition.  •  •  •  Evidence 
that  the  defendant  at  the  time  of  the  alleged 
confession  was  Intoxicated  or  insane  waa 
proper  to  Impair  or  destroy  the  effect  of  the 
confession.  The  defendant  waa  allovred  to 
introduce  such  evidence  upon  cross-examina- 
tion. But  he  complalm  that  he  should  have 
been  allowed  to  Introduce  It  first  for  the  rea- 
sons above  set  out  In  our  opinion  the  court 
did  not  err.  It  waa  for  the  Jury  to  deter- 
mine what  weight  should  be  given  to  his  con- 
fession, in  view  of  his  mental  condition  as 
shown.  Com.  v.  Howe,  9  Gray  (Mass.)  110. 
The  court  therefore  could  not  have  properly 
excluded  evidence  of  the  confession.  Nor  do 
we  think  it  was  the  defendant's  right  to 
show  his  condition  first  by  way  of  prejparlns 
the  mind  of  the  Jury  against  any  undue  im- 
pression from  the  evidence  of  the  confession. 
The  time  when  the  Jury  was  made  acquaint- 
ed with  It  must  we  think,  be  deemed  im- 
material. They  must  be  presumed  to  have  giv- 
en the  evidence  In  relation  to  its  due  weight' 
In  Com.  V.  Howe,  cited  In  the  above  case,  It 
Is  said :  The  court  instructed  the  Jury  that 
the  evidence  of  intoxication  was  an  objecttoa 
to  the  weight  and  not  to  the  competency,  of 
the  testimony,  and  that  if  the  defmdant  waa 
so  much  under  the  Influence  of  liquor  as  not 
to  understand  what  be  was  confessing,  they 
should  disregard  the  confessions  altogether. 
These  Instructions  were  entirely  right'  In 
Bex  V.  Spllsbury,  7  Car.  &  P.  187,  Mr.  Jus- 
tice Coleridge  said:    *I  am  of  the  opinion 
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that  u.  statement  being  made  by  a  prisonOT 
wblle  he  waa  dnmk  is  not  therefore  Inad- 
missible as  evidence  against  him,  and  that, 
to  render  a  confession  inadmissible,  It  mnst 
be  obtained  either  by  hope  or  fear.  This  is 
a  matter  of  obeerratlon  for  me,  upon  the 
weight  that  ought  to  attach  to  this  state- 
ment -whai  it  Is  considered  by  the  Jury.'  The 
Btatemoit  was  received.  State  t.  Orear,  28 
Minn.  426,  10  N.  W.  472,  41  Am.  Rep.  296; 
Lester  r.  State,  82  Ark.  7S1;  Setter Aa  y. 
People,  6  Parker,  Or.  B.  (N.  T.)  661;  6  Am. 
&  Eng.  Enc.  Lew,  B70.  Wharton,  In  his 
wotrk  on  Criminal  Brldoice  (9th  Eld.,  {  635), 
says;  'We  mnst  also,  applying  the  same 
tests  as  we  hare  already  applied  to  witness- 
es, inquire  whether  the  d^endant,  at  the 
time  of  the  occorrence  narrated,  was  capable 
of  accorate  obserratlon.  Hence  It  is  admis- 
sible, in  order  to  affect  the  credibility  of  tlie 
declaration,  to  show  that  the  declarant  was 
dnmk  or  Insane  at  snch  time.'  In  sni^wrt  of 
this  statement  the  case  of  State  v.  Feltes,  sn- 
pra,  is  dted.  In  section  84  of  McKelvey  on 
iiTidence  It  Is  stated  that  the  qnestlon  as  to 
tlie  moital  condition  of  the  accnsed  at  the 
time  of  the  making  of  the  confession  Is  held 
to  be  for  the  Jury  to  determine,  upon  such 
eTldence  as  both  sides  may  submit'  Neither 
the  refusal  of  the  defendant's  request  to 
place  witnesses  on  the  stand  to  show  prl- 
marily  tlie  mental  and  physical  condition  of 
the  defendants,  nor  the  admission  In  evi- 
dence of  the  confession.  Bxhlbit  O,  was  error. 
In  1  Bose,  Or.  Br.  (8th  Ed.)  90,  It  Is  said: 
*If  tlie  confession  Is  taken  down  In  writing 
and  signed  by  the  prisoner,  or  Ita  truth  ac- 
knowledged by  parol,  or  If  it  be  written  by 
him,  then  it  Is  put  in  as  an  ordinary  docu- 
ment, and  read  by  the  officer  of  the  court' 
Bex  T.  Bwatklns,  4  Car.  &  P.  550;  State  t. 
Demareete,  6  South.  (La.)  186;  Peter  t.  State, 
4  Smedes  4c  M.  (Miss.)  81 ;  Muq;>hy  t.  People, 
68  N.  T.  C0O;  6  Am.  ft  Eng.  Bna  Law  (2d  Ed.) 

The  defense  being  Insanity  at  the  time  of 
the  commission  of  the  crime  and  up  to  and 
during  the  trial,  which  there  was  evidence 
t^<iiT»g  to  show,  its  weight  was  for  the  de- 
tnrmlnatlon  by  the  Jury,  In  view  of  the  men- 
tal condition  of  defendant  as  shown  by  the 
evidence,  at  the  time  the  confession  was 
made,  as  well  as  at  the  time  of  the  oommis- 
sioo  of  the  crime,  and  In  this  way  defendant 
received  the  full  beieflt  of  his  contention,  as 
much  so  as  If  he  had  been  permitted  to  In- 
troduce evldoice  for  the  purpose  of  showing 
his  insanity  before  the  confession  was  read 
In  evidence.  Indeed,  too^  the  question  of  in^ 
sanity  was  for  the  determination  of  the  jury, 
and  not  for  the  court  we  think  the  court 
pursned  the  proper  and  logical  course  in  re- 
fusing to  permit  defendant  to  introduce  the 
ineliminary  proof  of  his  Insanity  at  the  tims 
Ilia  confession  was  offered  In  evidence. 

During  the  trial  the  defendant  offered  to 
prove  by  Mr.  !<■  D.  Drake,  superintendent  of 
tiw  Baytf  Beform  School,  that  Mr&  Yeater 


stated  to  him  that  defendant  was  Insane. 
Upon  objection  by  the  state  this  evidence  was 
excluded.  What  Mrs.  Yeater  may  have  said 
was  the  merest  hearsay,  and  Inadmissible 
from  any  standpoint  She  was  not  a  party 
to  this  case,  and  any  statement  that  she  may 
have  made  prior  to  her  death  was  not  bind- 
ing <m  the  state,  and  clearly  Inadmissible. 
State  V.  Punshon,  124  Mo.  44S,  27  S.  W.  1111; 
State  V.  Bauerle,  146  Mo.  1,  46  B.  W.  609. 

The  assertion  Is  made  by  defendant's 
counsel,  in  his  brief,  that  the  court  erred  In 
refusing  to  permit  him  to  cross-examine  his 
witness  Qeorge  Orouch,  but  be  nowhere  In- 
timates why  the  court  should  have  departed 
from  the  general  rule  which  prohibits  a  party 
from  cross-examining  his  own  witness,  which 
be  may  do,  however,  in  the  discretion  of  the 
court  Certainly  no  error  was  committed  by 
the  conrt  in  this  instance. 

The  point  Is  made  that  error  was  commit- 
ted in  allowing  certain  physlcans  to  visit  the 
Jail  and  examine  the  defendant  and  then 
give  evidence  for  the  state  as  to  his  mental 
condition.  But  we  are  unable  to  agree  to 
this  contention.  The  defendant  made  no  ob- 
jection to  the  examination,  but  submitted  to 
it  In  State  v.  Jones,  158  Mo.  467,  55  S.  W. 
80,  it  was  held  that  it  was  proper  for  the 
aberUt  in  charge  of  the  defmdant,  and  a 
physician  who  was  present  to  testify  that 
the  defendant  in  compliance  with  the  request 
of  tlie  sheriff,  showed  them  his  leg,  and  to 
thereafter  testify  in  behalf  of  the  state  as  to 
the  condition  of  his  leg,  and  that  they  dis- 
covered bruises  and  dlscoloratlons  which 
were  the  result  of  a  human  bit&  There  was 
other  evidence  tending  to  show  that  in  the 
dl£Bculty  between  the  prosecuting  witness  and 
the  man  who  assaulted  and  robbed  him,  the 
prosecuting  witness  bit  the  man  who  assault- 
ed him  on  the  leg.  State  v.  Tettaton,  IBO 
Mo.  854,  60  S.  W.  748.  In  the  case  of  People 
V.  Tni<^  170  N.  Y.  208,  68  N.  E.  281,  the  de- 
fendant was  upon  trial  for  murder.  The 
defense  was  insanity,  and  the  taking  of  the 
defendant  by  the  sheriff  to  a  room,  outside 
of  the  Jail,  and  the  examination  of  him  by 
the  expSKs  employed  by  the  people,  was 
claimed  by  the  defendant  as  being  impropor, 
as  compelling  him  to  be  a  witness  against 
himself.  The  court  observed:  "The  prac- 
tice of  allowing  the  experts  for  the  people  and 
the  defense  to  make  examinations  of  the 
prisoner,  as  to  his  mental  condition.  Is  the 
ordinary  procedure  In  cases  where  the  de- 
fense of  Insanity  Is  interposed,  and  was  re- 
scnrted  to  In  this  case  by  defendant's  coun- 
sel." Under  such  circumstances  a  witness 
may  be  sent  to  examine  him  while  in  Jail  as 
to  his  moital  condition.  1  Oreenleaf  on  Evi- 
dence, S  460,  c (16th  Ed.);  People  v.  Glo- 
ver, 71  Mich.  808,  88  N.  W.  874. 

It  is  further  insisted  that  error  was  com- 
mitted in  permitting  ttie  prosecuting  attorney 
to  testify  tor  conversation  with  defendant 
with  respect  to  his  connection  with  the  crime. 
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»yer  his  objection.  It  appears  from  the  record 
that  the  prosecuting  attorne-y  fully  Informed 
the  defendant  of  hla  rights,  and  also  notified 
him  before  he  made  any  Incriminating  state- 
ments against  himself  that  anything  be  said 
with  respect  to  the  homicide  would  be  used 
against  him  at  the  trial,  and  that  It  was 
after  this  that  the  defendant  confessed  to 
the  killing  of  both  Mr.  and  Mrs.  Yeater. 
There  was  no  promise  of  Immunity  or  hope 
held  ont  to  defendant  In  order  to  Induce  him  to 
make  the  admissions,  as  In  the  case  of  State 
V.  Hagan,  164  Mo.  654,  65  S.  W.  249,  but  his 
statements  to  the  prosecuting  attorney  were 
clearly  voluntary.  The  fact  that  the  de- 
fendant was  under  arrest  and  In  the  pres- 
ence of  the  officers  did  not  render  the  state- 
ments and  admission  of  defendant  inadmis- 
sible. State  V.  Jones,  171  Mo.  401,  71  S.  W. 
680,  94  Am.  St.  Rep.  286 ;  Underbill  on  Crlm. 
Evidence,  §!  129,  130;  Wlgmore  on  Evidence, 
J  851 ;   1  Elliott  on  Evidence,  {  287. 

It  is  also  insisted  that  the  court  «Ted  in 
instructing  the  jury  that  drunkenness  Is  no 
defense,  because  a  comment  on  the  evidence, 
in  that  it  singles  ont  tliat  part  of  the  alleged 
confession  of  the  defendant,  without  evidence 
upon  which  to  base  it  This  instruction  Is  not, 
we  think,  a  comment  upon  the  evidence,  and  Is 
practically  the  same  as  the  Instructions  passed 
upon  and  approved  by  this  court  In  State  v. 
West,  157  Mo.  809,  57  S.  W.  1071.  with 
respect  to  the  contention  that  there  was  no 
evidence  that  defendant  was  drunk  at  the 
time  of  the  commission  of  the  homicide,  and 
therefore  no  evidence  upon  which  to  predi- 
cate the  instruction  In  regard  to  drunkenness 
l>elng  no  excuse  for  crime.  It  seems  to  be 
Justified  by  the  facts  disclosed  bj  the  record. 
The  only  evidence,  if  it  can  be  called  such, 
tending  in  the  remotest  degree  to  show  or 
from  which  It  could  here  be  Inferred,  that  the 
defendant  was  drunk  at  the  time  of  the  homi- 
cide, was  that  there  was  wine  In  the  cellar, 
and  that  after  defendant  had  been  to  church 
and  arrived  at  the  iKvuse  at  about  11  o'clock 
on  the  night  of  the  homicide,  he  went  and 
drank  a  "lot"  of  blackberry  wine,  but  lie  did 
not  say  how  much,  or  what  effect  it  liad  upon 
him.  The  killing  occurred  about  I  a.  m.  the 
next  morning  or  shortly  thereafter.  It  Is 
true  that  a  "lot"  sometimes  means  a  great 
deal,  but  as  used  by  defendant  in  his  con- 
fession the  quantity,  in  the  absence  of  evi- 
dence that  it  made  the  defendant  drunk  or 
was  intoxicating,  was  entirely  too  indefinite 
and  unsatisfactory  to  authorize  an  instruc- 
tion of  the  character  of  the  one  under  con- 
sideration. But  It  does  not  necessarily  fol- 
low that  Uie  error  was  prejudicial.  We  do 
not  ttiink  It  was.  At  most  the  proposition 
was  merely  an  abstract  one,  which  should 
not  operate  as  a  reversal  of  the  Judgment 
under  the  circumstances  of  this  case.  If  the 
defendant  was  not  drunk,  how  could  he  t>e 
prejudiced  by  instructing  the  Jury  that 
drunkenness  is  no  excuse  for  crime,  etc.? 
There  Is  no  contention  that  anything  was 
an  excuse  for  the  crime  In  this  case  other 


than  the  insanity  of  the  defendant,  lienoe 
we  are  unable  to  conceive  how  he  could  have 
been  prejudiced  by  this  Instruction. 

The  instructions  given  are  free  from  sub- 
stantial objection,  except  as  we  have  indicat- 
ed. In  fact  not  challenged  by  the  defendant, 
and  all  of  them  have  be«i  substantially  ap- 
proved by  this  court  State  v.  Dneatrow, 
137  Mo.  44,  38  S.  W.  664,  89  S.  W.  266; 
State  y.  Palmer,  161  Mo.  162,  61  S.  W.  651 ; 
State  T.  Holloway,  156  Mo.  222,  66  S.  W.  734; 
State  T.  MelTln,  166  Mo.  665,  66  S.  W.  534; 
State  V.  Boyd,  178  Mo.  2,  76  S.  W.  979;  State 
V.  Knowles,  186  Mo.  141,  83  S.  W.  1083. 

Another  contention  Is  that  the  court  erred 
in  not  repremanding  counsel  for  the  state 
when  he  referred  to  tl>e  defendant  as  a  "cnl- 
prit"  Upon  objection  by  counsel  for  defend- 
ant,  the  court  said  to  the  attorney  then  ad- 
dressing the  Jury:  "Be  careful  about  the 
terms  you  apply  to  the  accused;"  thereupon 
the  attorney  corrected  his  statement  by  say- 
ing: "The  accused  then,  the  accused  upon 
trial" — thus  in  effect  wittadrawing  the  oI>- 
Jectlonable  remark.  In  passing  upon  a  simi- 
lar question  In  the  case  of  State  v.  Fitz- 
gerald, 130  Mo.  407,  32  S.  W.  1113,  it  was 
said :  "While  It  must  l>e  conceded  that  the 
remark  was  out  of  place  and  should  not 
have  been  made,  yet  when  It  was  withdrawn 
by  counsel  who  made  it,  it  could  not  have 
been  prejudicial  to  the  rights  of  the  defend- 
ant, and  the  Judgment  should  not  be  reversed 
upon  that  ground."  A  similar  question  was 
l>efore  this  court  again  in  the  case  of 
State  v.  Hibier,  149  Mo.  478,  51  S.  W.  85,  and 
It  was  said:  "While  counsel  In  their  argu- 
ments before  Juries  should  confine  themselves 
to  the  facts  disclosed  by  the  record,  and 
never  indulge  in  personal  abuse  of  the  de- 
fendant on  trial  in  a  criminal  case,  it  Is  not 
every  divergence  from  this  course  that  will 
Justify  the  reversal  of  the  Judgment  But 
In  order  to  Justify  such  a  result  It  should 
appear  to  the  court  that  the  remarks  com- 
plained of  were  prejudicial  to  defendant  and 
probably  had  something  to  do  in  bringing 
about  the  conclusion  reached  by  the  Jury." 
Our  conclusion  Is  that  under  the  circum- 
stances the  remark  complained  of  was  not 
prejudicial  to  the  defendant  and  that  tlie 
Judgment  should  not  be  reversed  upon  that 
ground. 

It  is  also  further  Insisted  that  the  court 
erred  In  overruling  defendant's  motion  for  a 
new  trial  upon  the  ground  of  newly  discover- 
ed evidence.  The  affidavits  on  file  In  sup- 
port of  this  contention  tended  to  show  the 
early  history  of  defendant  and  the  past  and 
present  condition  of  his  mother  and  her 
other  children;  TUs  evidence  would  have 
been  admissible  on  the  trial  as  tending  to 
show  the  defendant's  moital  condition  at 
the  time  of  the  homicide,  and  that  he  was 
then  Insane;  but  there  was  a  large  amount 
of  testimony  Introduced -upon  this  branch  of 
the  case,  and  the  newly  discovered  evidence 
could  liave  been  nothing  more  than  cum«> 
latlve,  and  could  not  we  think,  have  pro- 
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dnced  a  different  resnlt  of  the  trlaL  Among 
the  things  necessary  for  a  defendant  to  show 
In  order  to  entitle  him  to  a  new  trial  npon 
the  gronnd  of  newly  discovered  evidence 
la  that  It  Is  ao  material  that  It  would  prob- 
ably produce  a  different  result  if  the  new 
trial  were  granted,  and  that  it  is  not  cumn- 
latlte  only.  State  v.  McLaughlin,  27  Mo. 
112 ;  State  v.  Ray,  'S3  Mo.  S46 ;  State  v. 
Moaiek,  101  Mo.  260,  14  S.  W.  212;  State  v. 
WelBor,  117  Mo.  670,  21  S.  W.  443;  State 
T.  Nettles.  153  Mo.  468,  65  S.  W.  70;  State 
V.  McCullough,  171  Mo.  671,  71  S.  W.  1002$ 
State  T.  McKenzle,  177  Mo.  689,  76  S.  W. 
1015.  It  Is  plain  from  the  affidavits  filed  hi 
■npport  of  the  motion  that  they  did  not 
orlng  the  case  within  the  rule  stated  and  ao 
often  annonnced  by  this  court. 

The  only  defense  in  this  case  was  In- 
sanity. There  could  have  been  no  other,  be- 
cause defendant  in  a  written,  as  well  as  In 
a  verbal,  confession  admitted  the  murder  of 
his  foster  parents,  and  told  all  about  its  de- 
tails, which  shows  It  to  have  been  unsurpass- 
ed In  its  atroclousness  by  any  crime  ever 
committed  In  this  commonwealth,  and  that, 
too,  without  any  apparent  motive  therefor; 
and  in  escnse  for  the  ofFense  It  devolved  up- 
on him  to  show  to  the  reasonable  satisfaction 
of  the  Jury  before  whom  he  was  tried,  and 
whose  province  it  was  to  pass  upon  his  in- 
nocence or  guilt,  under  the  evidence  and  In- 
stmctions  of  the  court,  that  he  was  insane 
at  the  time  of  the  commission  of  the  crime. 
This  he  failed  to  do.  He  bad  a  fair  trial, 
and,  finding  no  reversible  error  In  the  record, 
we  affirm  the  Judgment,  and  direct  that  the 
sentence  pronounced  be  executed.    All  concur. 


STATE  V.  MILES. 

(Supreme  Coort  of  Missotiri,   Division  No.  2. 

Nov.  20,  1906.) 

1.  JORT— COKPETKNCT  Or  JUBOB. 

A  Juror  who  knew  notiiinK  abont  the  case 
except  from  neighborhood  ramon,  and  who  bad 
not  talked  with  any  witness  In  the  case,  and 
knew  nothing  of  the  facta  himself,  and  who 
stated  that  he  coald  render  a  verdict  in  accord- 
ance with  the  evidence  was  not  incompetent. 
SEJd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
.  31,  Jniy,  {{  449-457,  461-479.] 

2.  Sams— Ghaixxnoes  fob  Cause— Gbounds 
— NECESsrrr. 

The  overmllni;  of  n  challenge  of  a  Jaror 
in  a  criminal  case,  stating  no  ground  other 
"tlian  for  cause,"  Is  not  reviewable  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Vfll.  31,  Jury,  {  659.] 

8.  Cbdiinai.  Law— Ebboneoub  AninssiDN  of 

BVTDBNCB— Habitless  Ebbob. 

The  error  in  permitting  the  state  in  a 
criminal  case  to  show  on  the  cross-examination 
of  a  witness  for  the  defense  that  he  bad  spent 
the  night  before  in  Jail  for  contempt  of  court 
was  not  prcjadicial  to  accosed. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  16,  Criminal  Law,  f  8133.] 

4.  Samx  —  Tbiai.  —  Obdxb  or  Psoor— Dibobb- 

TION    OF    COTTBT. 

The  ronrt,  in  a  homicide  case,  properly  exer- 
cised its  discretion  In  permitting  the  state,  after 
Um  dose  of  the  evidence^  to  offer  in  evidence 


a  trunk  in  which  bullet  holes  appeared,  the 
same  having  been  caused  by  shots  fired  by  ac- 
cused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1609.] 

6.  Witnesses— Cbobs-Examinatior-Bias. 

The  court,  in  a  criminal  case,  properly  per- 
mitted the  state  to  cross-examine  a  witness  for 
the  defense  as  to  whether  he  was  not  a  suitor  ef 
the  daughter  of  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  60,  Witnesses,  H  1104-1108.] 

6.  houtcide  —  instbucnous  —  requisites  — 
Okissior  of  Tebus. 

An  instruction  defining  murder  in  the  sec- 
ond degree,  and  stating  what  the  jniT  must  find 
to  convict  of  that  degree,  is  not  bad  for  not  con- 
taining the  word  "telonionsly." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  26.  Homicide,  {  642.] 

7.  Cbiuinai.   Law  —  iNSTBUonoRS— RfcAsoN- 
ABLB  Doubt. 

An  instruction  defining  murder  in  the  sec- 
ond degree,  and  stating  what  the  jury  must  find 
to  convict  of  that  degree,  is  not  bad  for  failing 
to  use  the  words  "beyond  a  reasonable  doubt. 
It  being  sufficient  to  give  a  general  instruction 
on  that  subject  applicable  to  the  testimony  as  a 
whole. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §|  1090,  1991.] 

8.  Sahe— APFEAir— Abgukent   of   Counsel/— 
Review. 

A  defendant  in  a  criminal  case,  desiring  the 
Supreme  Court  to  review  an  error  based  on  the 
improper  language  of  the  prosecuting  attorney 
in  his  argument  to  the  jury,  must  call  the  trial 
court's  attention  to  the  language  complained  of 
in  his  motion  for  a  new  trial. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {{  2676,  2681.] 

9.  Same- TBiAir-ABOUMENT  OF  CouNSBir— Re- 

VEBSIBLE   BBBOB. 

The  prosecuting  attorney,  in  his  opening 
statement  in  a  homicide  case,  stated  that  he 
wonid  show  that  a  more  dastardly  murder  had 
never  been  perpetrated  on  a  noble  and  Christian 
soul.  Defendant  objected,  and  the  conrt  rebuked 
counsel,  and  directed  him  to  confine  his  remarks 
to  what  he  expected  to  prove.  Held,  that  the 
conduct  of  the  prosecuting  attorney  was  not  re- 
versible error. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1676.] 

10.  Samb— Mannkb  of  CoBBEcnNa  Impbopkb 

Abouuekt. 

On  a  trial  for  homicide,  it  appeared  that 
accused  was  the  marshal  of  a  town,  but  he  was 
not  performing  any  duty  devolving  on  him  as 
marshal  at  the  time  of  the  homicide,  and  he 
had  not  gone  to  the  premises  of  the  deceased 
for  any  official  purpose.  The  counsel  for  ac- 
cused, in  his  argument,  stated  that  as  marshal 
of  the  town  accused  had  a  right  to  carry  a  con- 
cealed weapon  on  his  person,  ^e  court  gave 
an  additional  instruction  that  the  fact  that  ac- 
cused was  a  marshal  did  not  authorize  him  to 
go  aronnd  the  country  armed.  Held,  that  the 
court's  method  of  correcting  the  improper  state- 
ment of  the  counsel  for  accused  was  not  a 
gronnd  for  reversal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1693.] 

11.  Same— Abouuknt  of  FaosECUTina  Attob- 

KET. 

Rev.  St.  1S99.  {  2638,  provides  that  the 
failure  of  accused  in  a  criminal  case  to  avail 
himself  of  his  rigtit  to  testify  shall  not  be  re- 
ferred to  by  any  attorney  in  the  cause.  On  a 
trial  for  homicide,  a  witness  for  accused  testi- 
fied that  he  heard  accnsed  say  to  decedent  "You 
got  your  gun  to  shoot  me  with,"  and  that  daoe- 
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dent  Bald,  "I  win  Un  yon,"  and  started  to  tlu 
bonse;  that  thereapon  accrued  ahot  him,  firing 
three  riiots.  Accused,  testifying  in  hi*  own  be- 
half, corroborated  the  witness'  statement.  Held, 
that  the  argument  of  the  prosecatlng  attorney 
that  the  testimony  of  accosed  did  not  contradirt 
the  testimony  of  the  witness  was  not  reversible 
error,  the  attorney  simply  attempting  to  dem- 
onstrate that  in  taking  the  testimony  of  the  wit- 
ness and  accused  there  was  no  contradiction. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  1 1672.] 

12.  Sahx. 

Where,  on  a  trial  for  homicide,  accused  tes- 
tified that  he  shot  at  decedent  three  times  as  de- 
cedent ran  from  him,  and  all  the  eyewitnesses 
testified  to  the  same  thing,  the  statement  of 
the  prosecuting  attorney,  in  his  argument  that 
the  uncontradicted  testimony  showed  that  ac- 
cused put  his  hand  in  his  bosom  and  pulled  oat 
a  weapon,  was  not  a  comment  on  defendant's 
{allure  to  testify. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol  14,  Criminal  Law,  |  1672.) 

13.  Saxz. 

It  Is  not  reversible  error  for  the  prosecut- 
ing attorney,  in  his  closing  argument,  to  allude 
to  a  witness  for  the  state  as  a  good  man. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1670.] 

14.  Sahx. 

Where  a  negro,  testifying  for  accused  in  a 
criminal  case,  had  by  the  character  of  his  evi- 
dence laid  himself  open  to  criticism,  it  was  not 
reversible  error  for  the  prosecuting  attorney 
to  call  him  a  black  rascal,  and  state  that  his 
testimony  should  not  control  the  Judgment  of 
the  Jury. 

[Bid.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1670.] 

15.  SAMK— VkBDIOT— COBBEOTIOM   o»  Vebdiot. 
The  jury  in  a  homicide  case  received  on 

retiring  forms  of  verdict  for  murder  in  the  sec- 
ond degree  and  manslaughter.  By  mistake,  the 
form  of  verdict  for  manslaughter  was  filled  out 
and  the  punishment  assessed  at  80  years,  whidl 
was  in  excess  of  that  permitted  by  the  instruc- 
tions of  the  court  Eeld,  that  the  court  properly 
refused  to  receive  the  verdict  and  directed  the 
jury  to  retire  to  correct  it 

iSd.  Note. — For  cases  In  point  see  Cent  Dig. 
.  14,  Criminal  Law,  f  2112.] 

10.  Sam. 

Rev.  St  1899,  f  2661,  providing  that  where 
the  Jury  assess  a  punishment  greater  than  the 
maxunum  declared  by  law,  the  court  shall  dis- 
regard the  excess  and  render  judgment  according 
to  the  highest  limit  prescribed  by  law,  refers  to  a 
case  in  which  the  court  receives  the  verdict  and 
then  prescribes  the  sentence  which  shall  be  inflict- 
ed, but  it  does  not  compel  the  court  to  receive 
a  verdict  which  is  Illegal  on  its  face,  nor  re- 
qnire  the  court  to  receive  a  verdict  which  the 
fury,  when  their  attention  is  called  to  it  state 
Is  not  their  verdict  but  is  a  mistake. 

17.  Samx  —  Appxai  —  Rbtixw— OBJ«moH»— 

BXCBPTIONS— NXCXSSIT*. 

The  action  of  the  court  in  refusing  to  re- 
ceive the  verdict  of  a  jury  in  a  criminal  case, 
and  In  directing  them  to  retire  to  correct  it  will 
not  be  reviewed,  where  no  objection  or  excep- 
tion to  the  court's  action  was  taken  by  accused 
at  the  time. 

[Ed.  Note.— For  eases  in  jpolnt  see  Cent  Dig. 
vol.  16,  Criminal  Law, J  5849;  voL  14,  Cent 
Dig.  Criminal  Law,  M  2109,  2110.] 

18.  SAin.  ... 

When  the  bill  of  exceptions  In  a  criminal 
case  discloses  that  no  objecnons  were  made,  and 
no  exceptions  taken  to  the  action  of  the  court 
in  explaining  to  the  Jury  the  meaning  of  the 
instructions  as  to  the  extent  of  the  punishment 
on  their  coming  into  court  and  requesting  an  ex- 


planation, the  action  of  the  eonrt  will  not  b«  re- 
viewed. 

[Ed.  Note. — ^For  eases  In  point  ses  Cent  Dig. 
vol.  16,  Criminal  Law,  i  2648.] 

18.  Sams— IxPBOPBB  CoirDxror  or  Pboseout- 
ino  Attobrkt— RxvxBsiBLa  Ekbob. 

In  a  criminal  case,  the  prosecuting  attorney 
asked  witnesses  questions  as  to  the  good  repa- 
tation  of  state  witoesses  when  such  repotatiOB 
had  not  been  attacked.  When  snch  questions 
were  asked,  counsel  for  accused  objected  to  Hi* 
same,  and  the  objections  were  sustained.  HM 
not  to  constitute  reversible  error. 

[Bd.  Note.— For  cases  in  point  w*  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1661.] 

20.  HomOIDB— BZOBBBIVI  PuRismaHT. 

On  a  trial  for  homicide,  the  evidence  dioir- 
ed  that  accused  began  the  difficulty  by  striking 
decedent  over  the  head  with  a  pistol,  at  a  time 
when  decedent  was  unarmed,  and  that  when 
decedent  ran  away  shot  him  three  times.  The 
Jury  were  warranted  In  finding  that  accused 
went  to  tlie  premises  of  decedent  armed  with 
a  deadly  weapon,  and  without  anv  lawful 
provocation  committed  the  assault  Held,  that 
a  punishment  of  80  years'  imprisonment  was  not 
excessive. 

[Ed.  Note.— For  cases  in  point  ses  Cent  Dig. 
vol.  26,  Homicide,  |  781.] 

Appeal  from  drcnlt  Oonrt,  Pemlaoot 
Coanty;   Henry  O.  Blley,  Judge. 

John  B.  Miles  was  convicted  of  mnrder  ia 
the  second  degree,  and  be  appeals.    Affirmed. 

Faris  &  Oliver  and  B.  L.  Ward,  for  ap- 
pellant The  Attorney  General  and  N.  T. 
Gentry,  for  the  State. 

GANTT,  J.    On  the  9th  day  of  Decembw, 

1904,  the  prosecuting  attorney  of  Pemiscot 
county  filed  en  Informatloa  charging  the  de- 
fendant and  one  Luther  Franknm  with  mur- 
der in  the  first  degree.    At  the  July  term, 

1905,  the  case  was  dismissed  as  to  Franknm, 
and  the  defendant  was  tried  and  convicted 
of  mnrder  in  the  second  degree^  and  his  pmi- 
lahment  asaeesed  at  80  years  in.  the  penltui- 
tlaiy.  After  taking  the  proper  steps^  be 
appealed  the  cause  to  this  court 

The  evidence  on  behalf  of  tbe  state  tended 
to  prove  that  the  deceased,  George  Bradley, 
and  his  wife  and  three  small  children  lived 
as  a  tenant  in  a  bonse  oa  a  farm  owned 
by  tbe  defendant  Miles,  which  farm  was 
situated  some  two  or  three  miles  from  tbe 
town  of  Game  or  Stnbtown  In  Pemiscot 
county.  At  the  time  of  the  bomldde  de- 
fendant was  marshal  of  the  said  town,  and 
bad  been  for  two  yeara  Tbe  wife  of  tbe 
deceased  bad  been  away  from  home  tor  a 
few  days  visiting  at  ber  mother's,  and  luid 
taken  with  her  a  sewing  machine,  tronk,  and 
bed.  Early  on  the  morning  of  December  7tb, 
Bradley,  the  deceased,  drove  Ills  wagon  to  his 
mother-in-law's,  and  brought  his  wife  and 
children  and  the  said  ftunitore  back  to 
bis  home,  on  defendant's  farm.  Wlien  be 
reached  home,  he  left  Ills  team  at  the  gate, 
and  moved  the  trunk  and  macblne  to  tbe 
porch  of  the  bouse,  and  then  went  in  tbe 
front  room  to  kindle  a  flreL  The  boose 
consisted  of  two  front  rooms  with  e  ball 
between  them,  and  the  porch  in  front  of 
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the  hall  and  the  two  rooms.  The  deceased, 
K  aeems  was  cropping  on  shares  for  the  de- 
fendant, and  had  raised  a  crop  of  potatoes 
and  had  cat  some  wood,  and  the  defendant 
had  moved  some  of  these  potatoes,  and  pat 
the  ethers  In  the  ground  and  covered  them  np. 
Barly  on  the  morning  of  the  dlfflcalty, 
Frankam,  who  was  hi  the  employ  of  the  de- 
fendant and  doing  some  work  <m  this  farm, 
said  to  one  Summers,  In  the  presence  of  the 
defendant,  that  Bradley  had  said  the  day 
before  that  defendant  was  taking  too  much 
authority  down  there  at  the  farm,  and  that 
he  (Bradley)  would  rather  the  defendant 
would  not  do  the  like  any  more.  To  this 
the  defendant  replied:  "Well,  when  I  get 
down  there^  me  and  Bradley  will  have  a 
settlement;  yon  see  If  we  dont"  This  was 
said  In  an  angry  tone.  Boon  after  break- 
fast, the  defendant  and  Frankum  and  Felix 
Noble  got  Into  a  road  wagon,  and  drove  from 
Oflme  to  the  defendant's  farm,  where  the 
deceased  was  living.  The  defendant  took 
his  pistol  along  with  him.  When  they 
readied  the  farm,  they  stopped  the  wagon 
near  the  lot  gate,  and  the  defendant  and 
Noble  got  out  of  the  wagon  and  walked  to 
the  yard  gate.  While  the  deceased  was  try- 
ing to  make  the  lire  in  the  front  room,  the 
defoidant  called  to  the  deceased's  wife,  who 
was  on  the  front  porch,  to  tell  the  deceased 
to  come  out  there  that  he  wanted  to  settle. 
After  being  told  of  tills  message,  the  deceased 
got  his  account  book  and  walked  out  towards 
the  front  gate^  which  was  about  27  feet  dis- 
tant from  the  house.  As  the  deceased  walked 
along,  he  opened  the  account  book  and  was 
looking  at  it,  and  was  turning  the  leaves. 
When  he  got  near  to  the  gate,  the  defend- 
ant said  to  him,  "Oeorge,  you  have  been 
blowing  too  much,"  and  the  evidence  tends 
to  show  on  the  part  of  the  state  that  the 
defendant  at  once  drew  his  pistol  and  be- 
gan striking  the  deceased  on  the  head  and 
face,  and  then  fired  at  the  deceased  twice. 
The  first  shot  took  effect  in  the  left  wrist 
of  the  deceased,  and  the  second  in  the  left 
side,  coming  out  at  the  back.  The  deceased 
ran  towards  his  wife,  who  was  standing 
on  the  front  porch,  and  there  was  evidence 
that  as  he  ran,  the  defendant  fired  three 
more  shots  at  him,  one  of  which  took  effect 
In  the  back  Just  under  the  left  shoulder 
blade,  and  came  out  over  the  left  collar 
bone;  the  bullet  ranging  upward.  Two  of 
the  shots  fired  by  the  defendant  struck  the 
trunk  on  the  front  porch.  As  the  deceased 
ran  by  his  wife  he  stumbled,  bat,  regain- 
ing his  balance  ran  Into  the  house,  got  his 
gun,  returned  to  the  front  porch  and  fired 
at  the  defoidant,  who  was  then  retreating 
down  the  road.  Deceased  soon  became  weak 
and  fell  to  the  ground.  He  was  carried  into 
the  house  by  his  wife  and  Mr.  Jones.  Ex- 
pired in  about  80  or  40  minutes.  The  fore- 
going facts  were  testified  to  by  Mrs.  Bradley, 
and  she  was  corroborated  by  Felix  Noble 
and  Mrs.  Martha  Hearn.    The  state's  wit- 


nesses also  testified  that  the  deceased  was 
inside  of  the  house  when  the  defendant 
called  for  him,  and  did  not  have  any  gun 
in  his  hand  until  after  the  defendant  had 
fired  five  shots  and  wounded  the  deceased. 
On  behalf  of  the  defendant,  the  evidence 
tended  to  show  that  the  defendant  and 
Frankum  had  been  doing  some  work  on 
this  farm  of  the  defendant  for  several  days 
prior  to  this  difficulty,  without  any  oppo- 
sition on  the  part  of  Bradley,  the  deceased, 
and  that  there  was  an  unsettled  account 
between  them  in  regard  to  some  wood  and 
some  potatoes.  There  was  also  evidence  on 
the  part  of  the  defendant,  tending  to 
show  that  Felix  Noble  was  intoxicated 
the  day  before,  and  on  the  morning  of 
the  shooting,  and  was  so  drunk  that  morning 
that  defendant  had  to  help  him  into  the 
wagon,  and  hold  him  down  after  he  got 
him  in,  and  that  defendant  took  a  drink  with 
Noble  Just  before  leaving  Game.  The  testi- 
mony on  the  part  of  the  defendant  also  was 
to  the  effect  that  no  threat  was  made  by 
the  defendant  that  morning,  end  that  de- 
fendant's pistol  was  not  on  the  shelf  in  the 
same  room  with  the  defendant  when  Sum- 
mers was  present,  as  Summers  testified. 
There  was  also  evidence  of  threats  made 
by  the  deceased  some  of  which  were  of  a 
vagrue   and   indefinite   character. 

Defendant  testified  that  he  had  never 
heard  any  of  said  threats  until  after  the 
shooting,  and  did  not  know  of  any  ill  feel- 
ing existing  toward  him  on  the  part  of  the 
deceased;  that  their  relations  were  friendly, 
and  he  had  often  taken  dinner  with  the  de- 
ceased and  family,  and  had  shot  craps  with 
him  In  the  saloon  for  cigars  and  drinks.  De- 
fendant and  Franklin  testified  that  the  ill 
feeling  of  the  deceased  toward  defendant 
had  been  brought  about  by  the  fact  that  de- 
fendant had  sawed  up  into  firewood,  and 
hauled  away  some  logs  which  had  been  ly- 
ing in  the  barnyard  occupied  by  the  deceased, 
and  defendant  had  removed  from  the  bam, 
a  lot  of  partnership  potatoes  and  hilled  them 
up  on  the  premises  to  keep  them  from  freez- 
ing, and  had  taken  for  his  own  use,  a  sack 
full  of  them.  The  defendant's  testimony  fur- 
ther tended  to  prove  that  defendant  fired  but 
three  shots;  that  these  shots  entered  the 
body  of  the  deceased  from  the  rear  and 
ranged  upwards.  Frankum  testified  in  de- 
tail, that  when  they  reached  the  premises  of 
the  deceased  that  morning  he  drove  the  wag- 
on up  close  to  the  lot  gate  and  stopped,  the 
defendant.  Miles,  got  out  and  found  the  lot 
gate  locked  and  called  to  Bradley  to  come  out 
and  unlodc  the  gate,  whereupon  the  deceased 
replied:  "You  come  and  make  me."  There- 
upon the  defendant  then  told  him  to  unlock 
the  gate,  and  Bradley  went  In  and  got  his 
gun  and  said,  "Tou  make  me."  Bradley  the 
deceased,  was  standing  on  the  porch  holding 
gun  In  his  arms  about  half  raised.  The 
defendant  then  told  him  If  that 'was  the  way 
he  was  going  to  do,  to  get  his  book  and 
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settitt  up.  The  deceased  then  went  in  and 
got  his  book  and  came  out  to  tbe  gate.  When 
he  came  out  with  the  book,  the  defendant 
went  into  the  yard  and  witness  saw  them. 
They  were  fighting.  He  did  not  luiow  who 
struck  the  first  lick,  but  heard  defendant 
say:  "You  got  your  gun  to  shoot  me  with 
awhile  ago."  And  deceased  said,  "Q —  d — 
you,  I  will  kill  you,"  and  started  to  the 
house  in  a  run,  thereupon  the  defendant 
shot  him.  Fired  three  shots  pretty  fast 
The  deceased  was  two  or  three  steps  from 
the  defendant  when  the  defendant  began 
shooting.  When  defendant  fired  the  last  shot, 
the  deceased  was  going  up  the  steps  of  the 
porcli.  The  defendant  ran  after  tlie  shoot- 
ing; and  deceased  got  his  gun,  came  out  on 
the  porch,  and  fired  one  shot  at  defendant, 
who  was  25  or  30  feet  from  him.  The  de- 
ceased was  gone  a  very  short  time  after  the 
gun,  not  long  enough,  in  the  opinion  of  the 
witness,  to  have  taken  the  gun,  loaded  it, 
and  return  to  the  porch,  and  fire  at  the  de- 
fendant Witness  did  not  see  where  Bradley 
got  the  gun.  The  defendant,  testifying  in 
his  own  behalf,  corroborated  Frankum's 
statement,  and  adds:  That  after  the  de- 
ceased had  said,  "Ton  make  me  unlock  the 
gate"  he  said  to  him,  "It  you  are  going  to 
treat  me  that  way,  get  your  book  and  we 
will  settle  up  and  quit  one  another."  There- 
upon the  deceased  went  back,  and  the  defend- 
ant thought  be  had  carried  the  gun  into  the 
house.  That  defendant  went  to  the  lot  gate, 
and  saw  the  gun  setting  by  the  side  of  the 
door  in  the  hall.  Deceased  went  into  the 
house  and  got  his  book.  "We  then  got  into 
this  settlement ;  he  commenced  cursing  about 
the  potatoes,  and  told  me  I  took  too  d —  much 
authority.  I  told  him  I  done  so  as  an  ac- 
commodation. He  said  I  Iiad  been  stealing 
the  potatoes  that  he  owned;  that  I  was  a 
d —  thief.  I  told  him  he  was  a  liar.  He 
struck  at  me  then,  and  bit  me  on  the  arm, 
and  we  commenced  fighting.  I  said  to  him : 
'Tou  started  to  get  your  gun,  didn't  you?' 
and  he  said,  'Q —  d —  you,  I  will  get  it,' 
and  started  to  the  house.  I  fired  three  shots 
as  fast  as  I  could  shoot  He  was  either 
going  up  the  steps  on  the  porch  or  at  the 
door  of  the  porch  when  I  fired  the  last  shot 
After  that  I  ran,  got  out  of  the  gate;  I 
thought  I  bad  missed  him.  I  ran  60  or  70 
feet  when  he  came  out  with  bis  gun  and 
shot;  I  thought  twice,  but  others  say  he  only 
shot  once."  The  points  upon  which  the  de- 
fendant seeks  a  reversal,  and  the  facts  in 
connection  therewith,  will  be  noted  in  the 
course  of  the  opinion.  But  it  may  be  added 
here  that  there  was  testimony  in  rebuttal 
on  the  part  of  the  state  contradicting  the 
evidence  for  the  defendant  to  the  effect  that 
Noble  was  drunk  that  day,  and  also  contra- 
dicting certain  statements  attributed  to  the 
wife  of  the  deceased. 

1.  It  is  Insisted  that  William  KInle/,  one 
of  the  panel  of  40  from  which  the  Jury  of 
12  was  selected  to  try  this  cause,  was  in- 


competent, on  the  ground  tbat  be  had  formed 
and  expressed  an  opinion.  But  it  is  ap- 
parent that  the  Juror  Itnew  nothing  about 
the  case  except  from  neighborhood  runnors; 
he  had  talked  to  no  witness  in  the  case,  and 
knew  nothing  of  the  facts  himself.  He  did 
state  that  from  what  Jim  Bay  told  him,  be 
had  some  little  sort  of  an  opinion,  if  what 
Bay  told  him  was  true;  but  that  Ray  was 
not  a  witness,  and  only  undertook  to  tell 
him  what  he  had  heard.  It  was  conceded 
that  Ray  was  not  a  witness  in  the  case 
and  only  undertook  to  repeat  the  rumors 
that  he  had  heard,  and  the  Juror  stated 
that  be  could  render  a  verdict  In  accordance 
with  the  evidence.  But  it  is  unnecessary  to 
discuss  the  competency  of  tbis  Juror  further, 
for  the  reason  that  counsel  for  the  defendant 
stated  no  grounds  for  the  challenge  of  the 
Juror  further  "than  for  cause."  State  v. 
Taylor,  134  Mo.  109,  35  S.  W.  92 ;  State  v. 
Evans,  161  Mo.  95,  61  S.  W.  590,  84  Am.  St. 
Rep.  669;  State  v.  McGlnnis,  158  Mo.  105, 
69  S.  W.  83;  State  v.  McCarver,  194  Mo., 
loc.  cit  737,  92  S.  W.  684. 

2.  Error  Is  assigned  on  cross-examination 
of  Robert  Barksdale,  a  witness  for  the  de- 
fendant This  witness  was  called  to  con- 
tradict the  evidence  of  Felix  Noble,  a  wit- 
ness  for  the  state,  after  he  had  testified  to 
the  statements  made  to  him  by  Noble  as  to 
the  occurrence  of  the  morning  of  the  homi- 
cide. He  was  asked  by  counsel  for  the  state, 
where  he  had  stayed  the  night  before.  To 
this  counsel  for  the  defendant  objected,  for 
the  reason  that  it  was  Incompetent,  imma- 
terial, and  irrelevant  The  witness  then  an- 
swered that  he  had  stayed  In  Jail  the  night 
before,  and  then,  on  redirect  examination,  he 
testified  that  be  had  been  put  in  Jail  Cor 
contempt  of  court  for  failing  to  appear  when 
called  the  day  before  as  a  witness,  and  not 
for  any  kind  of  criminal  offense.  As  tbe 
contempt  for  failing  to  obey  the  subpuena 
was  in  no  sense  a  criminal  offense,  the  proof 
that  he  had  been  in  the  Jail  for  the  con- 
tempt did  not  in  the  least  tend  to  impeach 
his  testimony.  It  was  an  examination  upon 
an  immaterial  matter,  and  It  certainly  can- 
not be  said  to  have  wrought  any  prejudice 
to  the  defendant,  though  it  should  have  been 
excluded  as  irrelevant  Again  It  Is  urged 
that  there  was  error  in  permitting  tbe  state, 
after  the  close  of  all  the  other  evidence  to 
offer  in  evidence  the  trunk  in  which  the  bul- 
let holes  appeared.  While  we  think  this 
evidence  was  clearly  competent  in  chief,  its 
admission  by  the  court  out  of  the  usual 
order  was  in  tbe  discretion  of  the  trial  court. 
This  has  been  so  often  decided  that  it  is  un- 
necessary to  notice  this  point  further.  State 
V.  Beed,  137  Mo.  134,  38  S.  W.  S74;  State 
V.  Thomhill,  177  Mo.  696,  76  a  W.  948. 
Another  ground  of  complaint  is  that  the 
court  permitted  the  state  to  cross-examine 
Luther  Frankum  as  to  whether  be  was  not 
a  suitor  of  the  defendant's  daughter.  He 
testified  he  was  not,  and  there  was  no  con- 
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tradlcUon  of  the  eyldeoce  on  tbls  point,  and 
no  harm  could  hare  resulted  from  the  tes- 
timony, but  we  see  no  objection  to  a  cross- 
examhiatlon  which  seeks  to  elicit  the  re- 
lationship of  the  parties  which  has  a  ten- 
dency to  show  that  his  evidence  might  be 
more  farorable  on  that  account. 

a  Instruction  No.  2,  given  by  the  court 
of  Ita  own  motion  did  not  contain  the  words 
"feloniously"  and  "beyond  a  reasonable 
doubt,"  and  because  of  the  omission  of  these 
words,  the  learned  counsel  for  the  defend- 
ant insteta  that  the  instruction  was  er- 
roneous, although  in  every  other  respect  It 
properly  defined  murder  In  the  second  degree 
and  correctly  informed  the  jury  what  they 
Bbonld  find  In  order  to  convict  the  defend- 
ant of  murder  in  the  second  degree.  It 
has  been  often  ruled  by  this  court  that  It 
was  not  error  to  omit  the  word  "felonious" 
from  the  instruction  defining  murder  In 
either  d^sree.  In  State  v.  Scott,  109  Mo., 
loc.  dt.  232,  19  S.  W.  89,  It  was  said: 
"The  word  felonious  is  descriptive  of  the 
grade  of  the  ofTense  rather  than  the  crimi- 
nal act  which  constitutes  the  offense,  and 
ordinarily  has  no  place  In  the  instruction 
•  •  •  and  can  be  omitted  altogether  with- 
out effecting  In  the  least  the  correctness  and 
Buffldency  of  the  Instruction."  And  It  has 
also  been  ruled  that  If  used,  it  was  wholly 
unnecessary  to  define  it  State  v.  Parker, 
106  Mow  223,  17  S.  W.  180;  State  v.  Cantlln, 
118  Mo.,  loc.  dt  111,  28  S.  W.  1091 ;  State 
V.  Parker,  172  Mo.,  loc.  dt  205,  206,  72  S. 
W.  650.  It  has  Just  as  often  been  held  that 
It  was  no  error  to  fall  to  use  the  words  "be- 
yond a  reasonable  doubt"  in  each  of  the  In- 
structions, but  It  Is  sufficient  to  give  a  gener- 
al Instruction  on  that  subject  applicable  to 
the  testimony  as  a  whole.  State  v.  Good,  132 
Mo.,  loc.  dt  126,  83  8.  W.  790;  State  v. 
Psycher.  179  Mo.,  loc.  clt  166,  77  S.  W.  836. 

4.  Error  Is  assigned  on  account  of  certain 
language  used  by  the  prosecuting  attorney 
in  his  opening  statement  to  the  Jury.  The 
words  attributed  to  the  prosecuting  attorney 
were  these:  "We  shall  show  you  that  a 
more  dastardly  murder  was  never  perpetrat- 
ed on  a  noble  and  Christian  soul."  The 
record  discloses  that  when  the  counsel  for 
the  state  used  this  language  It  was  promptly 
objected  to  by  the  defendant  and  the  court 
said  that  the  language  was  Improper,  and 
said  to  the  prosecuting  attorney  that  he  had 
already  intimated  to  him  that  he  should 
confine  his  remarks  to  what  he  expected  to 
proves  Other  remarks  of  the  prosecuting  at- 
torney are  alleged  In  the  brief  as  hurtful  and 
prejudicial,  but  by  reference  to  the  eighth 
assignment  In  the  motion  for  new  trial,  it 
will  be  observed  that  the  defendant  singles 
out  the  one  remark  in  the  opening  statement 
which  he  considered  an  error,  and  makes  no 
eomplalnt  of  other  remarks  In  the  opening 
statement  If  he  desired  these  other  remarks 
to  be  reviewed  in  this  court  It  was  clearly 
the  du^  of  the  defendant  to  have  called  the 


trial  court's  attention  thereto  In  his  motion 
tor  new  trial.  In  view  of  the  fact  that  the 
trial  court  at  once  disapproved  and  rebuked 
the  prosecuting  attorney  for  referring  to 
the  deceased  as  a  noble  and  Christian  soul, 
we  are  of  the  (pinion  that  it  was  no  such 
error  as  to  work  a  reversal  of  so  important 
a  cause.  In  State  v.  Sublett  191  Mo.,  loc 
dt  174,  90  S.  W.  377,  It  was  said  by  this 
court :  "While  counsel  In  addressing  the  Jury 
should  confine  their  remarks  to  the  facts  of 
the  case  under  consideration,  as  disclosed  by 
the  record  and  the  evidence,  a  Judgment 
should  not  be  reversed,  and  a  new  trial  grant- 
ed for  every  slight  transgression  by  counsel  of 
the  character  alluded  to,  but  to  authorize  such 
a  course,  the  courts  should  be  satisfied  that 
the  improper  remarks  were  prejudicial  to 
the  defendant  and  had  some  infiuence  with 
the  Jury  in  arriving  at  their  verdict,  which 
we  do  not  think  the  case  in  this  Instance." 
6.  It  Is  urged  that  the  circuit  court  erred 
in  giving  Instruction  No.  16,  In  the  following 
circumstances:  At  the  dose  of  the  opening 
argument  for  the  state  Mr.  C.  B.  Paris,  one 
of  the  counsel  for  the  defendant  in  his  ar- 
gument before  the  Jury,  said  among  other 
things,  that  as  marshal  of  the  town  of 
Game,  the  defendant  had  a  right  to  have 
and  carry  concealed  upon  his  person,  a  pis- 
tol, and  thereupon  the  court  dnring  the  ar- 
gument of  Mr.  Farls,  after  the  above  state- 
ment was  made,  gave  the  Jury  this  addition- 
al Instruction:  "The  court  Instructs  the 
Jury  that  if  you  believe  from  the  evidence, 
that  the  defendant  John  Miles,  was,  at  the 
time  of  the  alleged  homicide,  marshal  of  the 
town  of  Game,  that  fact  of  itself  would  not 
authorize  him  as  such  ofilcer,  to  go  around 
the  country  armed  with  a  pistol."  It  Is  dear 
that  the  learned  counsel  for  the  defendant 
was  usurping  the  function  of  the  court  in 
stating  the  law  to  the  Jury  as  to  the  right  of 
the  defendant  to  carry  concealed  weapons, 
and  It  was  evidently  given  by  the  court  to 
correct  what  It  deemed  to  be  a  misstate- 
ment of  the  law  made  by  the  learned  counsel. 
It  Is  plain  that  the  action  of  the  court  was 
Induced  by  the  statement  of  the  learned  coun- 
sel. It  is  now  suggested  by  counsel  for  the 
defendant  that  if  he  was  transgressing  the 
points  of  legitimate  argument  that  the  cor- 
rect practice  would  have  been  for  the  court 
to  have  checked  bim  and  admonished  him  to 
keep  within  the  record,  but  If  the  court  had 
undertaken  to  do  this  verbally,  we  wonld  In 
all  probability  have  had  the  objection  made 
that  the  court  was  giving  Instructions  not 
In  writing.  Upon  consideration  of  the  whole 
matter,  the  testimony  of  the  defendant  as 
well  as  that  on  behalf  of  the  state,  it  appears 
to  ns  that  the  right  of  the  defendant  to 
carry  a  concealed  weapon  on  the  morning  in 
question,  was  not  an  Issue  In  the  case.  He 
was  confessedly  not  performing  any  duty 
devolving  upon  him  as  marshal  of  his  town, 
nor  had  he  gone  to  the  premises  of  the  de- 
ceased to  execute  any  process  or  warrant 
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or  to  make  any  arrest,  and  all  reference  to 
his  right  to  carry  a  concealed  weapon  aa 
that  occasion,  was  foreign  to  any  proper 
discussion  of  the  cause,  and  while  the  learn- 
ed circuit  judge  deemed  best  to  correct  the 
statement  of  his  counsel  as  to  such  a  right 
by  this  Instruction,  It  Is  perfectly  obvious 
that  It  could  not  be  said  to  be  prejudicial  to 
the  defendant,  and  It  affords  no  ground  for 
reversing  the  judgment 

6.  Again,  It  Is  made  another  ground  of  new 
trial  that  Mr.  Rice  Pierce,  one  of  the  counsel 
for  the  state,  made  Improper  and  prejudicial 
remarks  In  the  course  of  his  argument.  It 
is  said  that  he  made  the  remark  that  defend- 
ant did  not  deny  anything.  It  appeared 
from  the  Ull  of  exceptions  that  what  Mr. 
Pierce  did  say  was:  "I  am  saying  that  he 
did  not  contradict  If  I  am  wrong,  I  will 
stop."  The  court:  You  may  proceed.  Mr. 
Pierce  continuing:  "I  say  tliat  witness  went 
on  the  stand  and  said  that  this  man  was 
hitting  Bradley  with  a  pistol  when  he 
turned."  The  defendant  was  a  witness  In 
the  case,  and  what  does  he  say?  He  says: 
"I  said  to  him  all  that  Frankum  said  he 
heard  him  say,  and  that  was,  'Now  get  your 
gun;  go  get  your  gun;  go  and  get  your  gun.' " 
The  defendant  when  on  the  stand  testifying 
In  his  own  behalf,  said:  "I  told  him  [the  de- 
ceased] after  he  started,  to  g^et  his  gun." 
The  burden  of  this  objection  Is  that  the 
state's  attorney  had  no  right  In  discussing 
the  testimony  of  the  defendant  and  the  de- 
fendant's witness  Frankum,  to  say  that  there 
was  no  contradiction  by  the  defendant  of 
what  his  witness  Frankum  had  said,  on 
the  ground  that  oar  statute  (Rev.  St  1890,  S 
26S8)  provides:  "If  the  accused  shall  not 
avail  himself  or  herself  of  his  <w  her  right 
to  testify,  or  of  the  testimony  of  the  wife 
or  hnsband  on  the  trial  In  the  case.  It  shall 
not  be  comsldered  to  effect  the  Innocence  or 
gnllt  of  the  accused,  nor  shall  the  same  raise 
any  presumption  of  guilt  nor  be  referred  to 
by  any  attorney  In  the  case,  nor  be  con- 
sidered by  the  court  or  jury  before  whom  the 
trial  takes  place."  This  statute  has  been 
before  this  court  on  various  occasions.  In 
State  T.  Graves,  96  Mo.  610,  8  B.  W.  739,  It 
was  held  error  to  allow  the  prosecuting 
attorney  over  the  objections  of  the  defend- 
ant and  without  rebuke  from  the  court  to 
comment  upon  what  the  defendant  might 
have  testified  to,  or  did  not  when  on  the 
witness  stand.  Arguendo^  the  court  said: 
"Under  this  statute,  the  defendant  has  two 
options,  the  first  of  which  Is  that  he  may 
elect  either  to  go  on  the  stand,  or  not  as  a 
witness;  and,  second,  when  he  electe  to 
go  on  the  stand,  he  may  testify  only  to  such 
matters  as  he  may  choose.  It  Is  clear  that 
under  the  statute.  If  he  elects  not  to  go  on 
the  stend,  the  fact  that  he  did  not  testify  at 
all,  could  neither  be  construed  to  effect  his 
innocence  or  guilt,  nor  be  referred  to  by  any 
attorney  In  the  case.  If  the  statute  forbids 
comment  upon  what  he  might  have  sworn 


to  when  he  elected  not  to  go  on  the  stand, 
why  does  it  not  in  Its  essence  and  spirltr 
when  he  electe  to  testify,  also  forbid  com- 
ment upon  what  he  might  have  sworn  to 
while  on  the  stend,  and  which  he  elected, 
as  under  the  stetute  he  had  a  right  to  do, 
not  to  testify  to?    In  case  of  Stete  t.  Ander- 
son, 89  Mo.  330,  1  8.  W.  136,  it  is  said  in 
arguendo:    That  under  the  stetute  no  com- 
ment or  allusion  can  be  made  to  the  failure 
of  the  defendant  to  testify  In  his  own  behalf, 
yet  this  rule  extends  no  further  than  the 
terms  of  the  statute,  so  that  when  a  defend- 
ant In  a  criminal  cause,  takes  the  stand  and 
falls  as  in  this  case,  to  testify  to  and  ex- 
plain prominent  and  damaging  facta  pecul- 
iarly  within  his   own   knowledg^e,   the   in- 
ferences from  such  failure,  are  as  adverse 
aa  though  he  was  a  witness  In  a  civil  case.' " 
Subsequent  cases  of  this  court  have  repeated 
the  rule  that  It  is  imprc^er  for  counsel  for 
the  state  to  comment  on  the  defendanf s- 
fallure    to   testify    to   any    particular   fact 
Stete  V.  lamer,  116  Mo.  401,  22  S.  W.  869; 
Stete  V.  Fairlamb,  121  Mo.  160,  26  S.  W.  896; 
State  V.  Snyder,  182  Mo.  623,  624,  82  8.  W.  12. 
But  In  Stete  V.  Ruck,  194  Mo.  440,  441,  92 
S.  W.  708,  the  facte  were  similar  to  those 
now  before  ns.    In  this  case,  there  was  no 
failure  on   the  part  of  the  defendant   to 
testify.    In  bis  testimony  he  undertook  to 
tell  all  that  was  done,  and  all  that  was  said 
by  himself  and  the  deceased  at  the  time 
and  just  before  the  homicide.    The  counsel 
for  the  stete  in  the  remarks  objected  to,  was 
simply  steting  that  there  was  no  contradic- 
tion by  the  defendant  in  his  testimony  of 
what  the  defendant's  witness  Frankum  bad 
testified  to.    In  Stete  v.  Ruck,  194  Mo.  441, 
92  8.   W.  706,  after  discussing  the  differ- 
ence between  the  case  of  Stete  v.  Snyder, 
182  Mo.  623,  82  8.  W.  12,  In  which  the  de- 
fendant failed  to  testify,  and  in  which  the 
witness  detailed  a  transaction  between  him- 
self and  the  defendant  when  no  other  per- 
son was  present  and  the  prosecuting  attor- 
ney, in  discussing  this  evidence,  said  that 
he  believed  what  the  witness  had  said  was 
the  truth,  and  it  had  not  been  denied,  and 
repeated  that  there  was  no  witness  on  the 
defendant's  side  to  deny  it    It  was  held 
that  this  was  an  unlawful  reference  to  the 
defendant's  failure  to  testify,  and  a  viola- 
tion  of   the   stetute.    Whereas,    in    Rack's 
case,  counsel  for  the  stete  in  the  course  of 
his   argument  used  the   general  language: 
"Here  we  have  testimony  imdenied  and  on- 
disputed."    And  it  was  insisted  that  that  was 
a  retereace  to  the  failure  of  the  defendant  to 
testify,  but  it  was  said  that  where  the  evi- 
dence had  teken  a  wide  range,  and  included 
many  facta  and  drcumstences,  it  was  per- 
fectly competent  for  coimsel  for  the  stete, 
in  his  argument  to  insist  that  the  stete  had 
established  these  facta  beyond  contradiction, 
and  it  was  said:  "Nor  do  we  think  it  will  do 
to  give  section  2638,  Rev.  St  1899,  such  a. 
oonstractlon  that  counsel  for  the  state  may- 


Digitized  by 


Google 


UoJ 


8TATB  T.  HniXa. 


SI 


not,  tn  HiB  eonm  of  an  argument,  If  the  evi- 
dence of  the  state  is  uncontradicted,  al- 
lude to  It  aa  imdenled  and  nndlaputed."  Bnt 
the  statementB  of  B£r.  Pierce  In  this  case 
dearly  violated  no  statute  or  rule  of  pro- 
priety. He  was  simply  attempting  to  demcm- 
■trate  as  well  as  we  can  glean  from  the 
meager  excerpt  from  his  speech  that  taking 
the  testimony  of  the  defendant's  witness 
Franknm,  and  the  defendant  himself,  there 
was  no  contradiction  really  between  them, 
and  that  defendant  had  assaulted  Bradley 
with  a  idstol  by  beating  him,  and  then  when 
he  started  towards  the  house,  shot  him.  We 
think  there  was  no  error  In  the  action  of  the 
conrt  <m  this  point  Neither  was  there  any 
error  In  the  statement  of  the  assistant  at- 
torney for  the  state,  stating  that  the  testi- 
mony showed  that  the  defendant  put  his  hand 
in  his  bosom  and  pulled  out  a  naked  weapon, 
nie  defendant  did  not  deny  It,  and  there  Is 
no  contradiction  of  that  fact  In  view  of 
the  fact  that  the  defendant  In  his  own  behalf 
stated  that  he  shot  at  the  deceased  three 
times  as  he  ran  from  him,  It  would  seem  that 
connsel  for  the  state  might  well  say,  as  be 
dld^  that  the  defendant  pulled  oat  a  naked 
weapon,  and  that  there  was  no  contradlctloii 
to  that  fact  as  there  was  non&  It  was 
testlfled  to  by  all  the  eyewitnesses,  and  the 
counsel  for  the  defendant  in  the  argument 
of  tite  cause  Justifled  the  defendant  in  carry- 
ing the  plBtol.  The  statement  that  the  de- 
fendant did  not  deny  It,  had  not  the  re- 
motest reference  to  any  failure  on  the  part 
of  the  defendant  to  testify.  It  was  but  his 
way  of  asserting  what  the  defendant  and  all 
the  other  witnesses  stated,  that  the  defend- 
ant drew  his  pistol  that  morning,  and  shot  at 
the  deceased  and  Inflicted  wounds  from 
which  he  died.  If,  under  the  defendant's 
own  statement  In  the  case,  counsel  could  not 
assert  these  facts,  and  state  that  they  were 
not  denied,  then  there  Is  no  longer  any  right 
of  argument  left  to  the  state.  As  to  the 
reference  to  the  scabbard,  when  the  counsel 
for  the  defendant  objected  to  this,  the  dr- 
cnit  court  properly  said  there  was  no  evl- 
d«ice  one  way  or  the  other  on  that  subject 
and  at  most  It  was  but  a  deduction  which 
eoonsel  had  a  right  to  draw  from  the  evi- 
dence or  want  of  evidence.  It  did  not  ef- 
fect the  case  one  way  or  the  other. 

7.  Complaint  is  made  that  the  prosecuting 
attramey.  In  his  closing  argument,  alluded 
to  the  witness  Felix  Noble  as  a  good  man, 
and  to  the  negro  man,  Rhodes,  who  testified 
to  the  number  of  drinks  that  Noble  took, 
and  the  exact  number  of  minutes  which 
elapsed  between  the  drinks,  as  a  black  ras- 
cal, whose  testimony  should  not  control 
the  Judgment  of  the  Jury.  Objections  were 
made  by  the  counsel  for  defendant  to  this 
statement  first  that  there  was  no  proof 
diat  Noble  was  a  noble  and  good  man,  where- 
upon, the  prosecuting  attorney  Invoked  the 
presnmptioD  that  every  man  was  a  good 
man   until  yon   show   otherwise,   to  which 


counsel  toe  the  def«idant  answered  there 
was  no  proof  of  that  fact  In  this  case,  and 
the  conrt  stated  there  was  no  proof 
either  way,  and  cotmsel  for  the  defendant 
excepted  to  the  ruling.  The  mere  fact  that 
the  prosecuting  attorney  alluded  to  old  man 
Noble  as  a  good  man  Is  certainly  no  gronnd 
to  reverse  this  judgment  Nothing  Is  more 
common  than  that  counsel  will  commend 
their  own  witneeses,  and  depreciate  those  of 
the  opposite  side.  As  to  the  remark  in  re- 
gard to  the  evidence  of  the  witness  Rhodes, 
the  witness  had  laid  himself  open  to  the 
severest  criticism  by  the  character  of  his 
testimony,  and  while  the  criticism  might 
have  been  couched  In  more  elegant  langruage, 
it  Is  out  of  the  question  to  bold  that  this 
designation  of  the  witness  should  reverse 
this  cause.  We  are  reminded  In  this  con- 
nection of  what  was  said  by  Judge  Sherwood 
In  State  v.  Emory,  79  Mo.  463,  that:  "Prose- 
cuting attorneys  are  now  so  'cabin'd,  cribb'd 
and  confin'd'  that  they  are  really  afraid  to 
make  an  effective  speech;  to  indulge  In  Just 
and  fierce  invective  against  a  criminal,  lest 
if  a  verdict  be  won  for  the  state  the  Judg- 
ment will  be  reversed.  Every  turn  of  this 
court  changes  are  rung  In  on  Improper  re- 
marks made  by  the  prosecuting  attmmey. 
It  is  high  time  that  this  'point  no  point* 
should  cease  to  be  pressed  upon  our  atten- 
tion." 

S.  It  is  next  urged  as  a  groimd  for  re- 
versal that  the  circuit  court  erred  in  refusing 
to  accept  the  verdict  of  the  Jury,  which  was 
first  returned  Into  court  finding  the  defend- 
ant guilty  of  manslaughter  in  the  second  de- 
gree and  assessing  his  punishment  at  a  term 
of  80  years,  and  directing  the  jury  to  retire 
for  further  consideration,  after  which  they 
returned  a  verdict  of  murder  in  the  second 
degree  assessing  the  punishment  of  the  de- 
fendant at  SO  years  in  the  penitentiary. 
From  the  testimony  taken  on  the  motion  for 
new  trial,  It  appeared  that  when  the  Jury 
retomed  into  court  they  handed  their  verdict 
to  the  clerk,  and  it  was  in  this  forn^:  "We 
the  jury  find  the  defendant  guilty  of  man- 
slaughter in  the  second  degree,  and  do  as- 
sees  his  punishment  by  imprisonment  In  the 
penitentiary  for  a  term  of  80  years."  At 
this  point  the  judge  said  to  the  clerk :  "Hand 
me  those  instructions."  Thereupon  the  judge 
'Informed  the  jury  that  their  verdict  did  not 
conform  to  the  Instructions  of  the  court; 
that  under  the  law  given  them  by  the  court 
they  could  not  assess  the  punishment  for 
manslaughter  for  30  years.  The  foreman  of 
the  jury  testlfled  that  at  the  close  of  the 
argument  by  counsel,  the  court  handed  the 
jury  blank  forms  for  their  verdict  with  the 
Instructions  in  the  case.  He  states  that  whoi 
the  verdict  for  manslaughter  was  read  over 
by  the  derk,  by  the  direction  of  the  judge, 
several  of  the  Jury  at  least  told  the  court 
that  that  was  not  their  verdict;  that  there 
was  a  mistake.  The  conrt  thereupon  stated  to 
the  Jury  that  it  could  not  receive  the  verdict 
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and  directed  them  to  retire  and  consider  of 
their  verdict  Afterwards,  on  the  same  day, 
the  Jnry  returned  a  verdict  of  guilty  of  mur- 
der in  the  second  degree,  and  assessed  the 
defendant's  punishment  at  30  years  In  the 
penitentiary.  It  Is  clear  from  all  the  tes- 
timony on  the  motion,  as  well  as  from  the 
statement  of  the  judge  In  the  bill  of  excep- 
tions, that  the  court  did  not  receive  the  ver- 
dict It  seems  perfectly  plain  that  the  verdict 
of  manslaughter  was  not  Intended  by  the 
Jury,  but  was  the  result  of  having  a  form  of 
a  verdict  of  manslaughter,  as  well  as  one  for 
murder  in  the  second  degree  furnished  them 
by  the  court  when  they  retired,  and  that  they 
had  filled  out  the  blanks  In  the  manslaughter 
verdict  instead  of  the  one  for  murder  In  the 
second  degree  by  oversight  of  the  foreman, 
and  that  when  their  attention  was  called  to 
it  by  the  reading  of  the  verdict  by  the  clerk, 
the  Jury  never  declared  it  was  their  verdict 
in  court  And  the  court  advised  them  that 
they  could  not  aflSx  a  punishment  of  30 
years  for  manslaughter,  and  directed  the 
sheriff  to  return  the  Jury  to  their  room,  to 
consider  further  of  their  verdict  And  after- 
wards they  returned  Into  court  the  verdict 
of  murder  in  the  second  degree,  which  was 
read  over  to  them  and  they  all  declared  in 
the  presence  of  the  court  that  this  was  their 
verdict  and  they  were  then  discharged. 

Mr.  Bishop,  in  his  New  Criminal  Pro- 
cedure (volume  1,  {  1003),  says:  "Until  the 
announcement  that  the  verdict  is  recorded, 
•  •  •  or  some  such  period,  as  to  which  the 
cases  are  not  distinct  or  uniform,  the  Jury 
may  change  it  at  their  pleasure,  or  one  may 
defeat  it  by  dissent;  but  after  they  have 
dispersed,  they  cannot  be  recalled  to  alter 
or  amend  it,  nor  can  the  Juror  object  that 
he  did  not  consent  thereto."  And,  in  section 
1001,  be  says:  "A  verdict  Inadequate  in 
form  or  substance  should  not  be  received, 
but  the  Jury  should  be  required  to  perfect  it, 
either  In  the  presence  of  the  court,  or  by  re- 
turning for  the  purpose  to  their  room,  due 
consultation  having  been  bad  with  the  judge, 
and  If  necessary  further  evidence  delivered." 
The  authorities  fully  sustain  the  text  of  the 
learned  author. 

In  State  ex  rel.  v.  Olementson,  69  Wis.  635, 
35  N.  W.  59,  the  court  says:  "All  the  au- 
thorities hold  that  a  Jury  may,  after  '  an- . 
nounclng  a  verdict,  if  they  see  fit  before 
they  are  discharged,  change  the  same,  and 
render  a  different  verdict  And  In  many 
cases  where  the  Jury  have  manifestly  made 
an  omission  or  mistake  in  their  verdict  it 
Is  the  duty  of  the  presiding  Judge  to  call 
their  attention  to  that  fact  and  return  it  to 
the  Jury  for  correction."  Many  cases  are 
cited  by  the  court  In  support  of  this  state- 
ment and  the  court  concludes :  "These  cases 
show  the  power  of  the  court  as  well  as  the 
Jury  over  their  verdict,  and  that  the  verdict 
which  binds  all  parties,  Is  that  at  which  the 
Jury  finally  arrive  and  deliver  to  the  court" 

In  State  v.  Keasl^,  50  La.  Ann.,  loc  dt 


763,  23  South.  900,  the  Supreme  Court  of 
Xoulsiana  said:  "CJounsel  for  the  accused 
does  not  controvert  the  proposition  that  the 
court  may  decline  to  receive  an  Illegal  and 
Imperfect  verdict  He  contends  that  the  re- 
sult was,  after  the  court  had  given  its  in- 
structions regarding  their  power  to  make 
and  change,  the  Jury,  Instead  of  making  a 
change,  resimied  its  deliberationB  and  chan- 
ged a  finding  previously  announced;  that 
the  first  verdict  showed  that  the  jury  had 
concluded  that  though  defendant  had  shot 
at  Antoine,  he  had  missed  him;  that  this 
finding  was  changed  in  consequence  of  the 
second  instruction  regarding  their  first  find- 
ing." 

The  following  from  Bishop's  Criminal  Pro- 
cedure directly  applies:  "When  the  jury- 
comes  in  with  a  verdict  it  is  not  as  of  course 
to  be  Immediately  received  in  the  form  in 
which  it  is  rendered.  And  it  Is  probably  the 
correct  doctrine  that  the  Judge  may  require 
the  jury  to  pass  on  the  verdict  upon  the  whole 
Indictment  In  such  form  or  words  as  shall 
constitute  a  sufficient  finding  In  point  of  law ; 
or,  if  they  refuse,  decline  altogether  to  accept 
the  verdict  It  seems  quite  plain  that  in 
every  case  of  a  verdict  rendered,  the  Judge 
or  prosecuting  officer,  or  both,  should  look 
after  its  form  and  its  substance,  so  as  to  pre- 
vent a  doubtful  or  insufficient  finding  from 
passing  into  the  record  of  the  court"  Vol- 
ume 1,  {  1001.  "It  Is  settled  by  repeated 
decisions  where  the  Jury  returns  an  incom- 
plete verdict,  or  one  not  responsive  to  any 
charge  in  the  indictment,  the  court  may 
direct  them  to  retire  and  bring  in  a  proper 
verdict  It  follows  that  the  court  may  In- 
form the  jury  without  necessarily  suggesting 
what  shall  be  the  verdict  why  It  is  that  the 
verdict  is  incomplete  or  not  responsive  to 
the  charge." 

In  People  v.  Jenkins,  56  Cal.  4,  it  Is  said : 
"It  is  the  duty  of  the  lower  court  to  look 
after  the  form  and  substance  of  a  verdict  so 
as  to  prevent  a  doubtful  or  insufficient  find- 
ing from  passing  into  the  records  of  the 
court  For  that  purpose  the  court  can,  at 
any  time  while  the  Jury  are  before  it  and. 
under  its  control,  see  that  it  is  amended  in 
form  so  as  to  meet  the  requiremoits  of 
law." 

In  Heller  t.  State,  28  Obto  St  681,  It 
was  said :  "Where,  on  the  trial  of  an-  indict- 
ment for  malicious  shooting  with  Intent  to 
kill,  the  Jury  returned  for  their  verdict  that 
they  'find  the  defendant  guilty  of  shooting 
with  intent  to  kill,  while  in  a  fit  of  passion 
and  excitement,  but  without  malice.'  It  is 
no  error  for  the  court  to  refuse  such  verdict 
and  require  the  Jury  to  further  consider  the 
case." 

In  Trent  et  al.  v.  State,  31  Tex.  Gr.  R. 
251,  20  S.  W.  647,  the  Jury  returned  a  verdict 
finding  both  guilty  and  afllxing  the  punish- 
ment at  confinement  in  the  reformatory, 
whereupon  they  were  informed  that  Trent 
could  not  be  sent  to  the  reformatory,  and 
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tbereapon  they  retired  and  returned  a  ver- 
dict smdlng  both  to  the  penitentiary;  and 
It  was  held  no  error. 

In  Taylor  v.  Stat^  14  Tex.  App.,  loc.  cit 
351,  852,  it  was  said:  "We  thhik  the  action 
of  the  court  In  refusing  to  receive  the  first 
verdict  returned  by  the  Jury,  was  correct 
Tills  verdict  found  the  defoidant  guilty  of 
murder  In  the  first  degree,  and  assessed  the 
punishment  at  confinement  in  the  peniten- 
tiary for  99  years.  It  was  not  only  an  In- 
formal verdict  as  to  the  punishment,  but  it 
was  contrary  to  the  charge  of  the  court,  and 
it  was  not  such  a  finding  as  the  court  could 
receive.  It  was  not  only  proper,  but  it  was 
the  conrf s  duty  to  refuse  to  receive  the 
verdict,  and  to  call  the  attention  of  the  Jury 
to  the  charge  of  the  court,  and  send  them  out 
again  to  consider  of  their  verdict" 

In  State  v.  DeWltt,  186  Mo^  loc.  dt  71, 
84  S.  W.  966,  It  was  said  by  this  court: 
"A  practice,  as  obtained  In  many  of  the  cir- 
cuits, which  we  commend,  of  the  courts,  giv- 
ing the  Jury  a  form  for  their  verdict,  but 
when  the  verdict  is  returned,  and  it  is  found 
uncertain  or  Insufficient,  the  court  should  so 
state  to  the  Jury,  and  require  them  to  put  It 
into  proper  form;  or.  If  they  consent,  to 
amend  it  in  their  presence."  That  the  find- 
ing of  the  Jury  In  the  first  verdict  that  the 
defendant  should  be  Imprisoned  In  the  pen- 
Itoitlary  for  30  years  for  manslaughter,  was 
contrary  to  the  law,  and  the  Instructions  of 
the  court  there  can  be  no  doubt,  and  It  was 
clearly  In  the  power  of  the  court,  and  It  was 
his  duty  to  decline  to  receive  the  verdict  in 
that  form.  Independent  of  the  fact  that  the 
Jury  bad  made  a  mistake  In  filling  out  the 
blank  verdict  for  manslaughter  Instead  of 
the  one  for  murder  in  the  second  degree,  and 
when  the  jury  discovered  their  mistake,  it 
Is  also  obvious  that  It  was  In  the  power  of 
the  Jury  to  correct  It  when  they  retired  to 
further  consider  their  verdict.  But  we  are 
cited  by  the  learned  counsel,  to  section  2651, 
Rev.  St  1899,  which  provides :  "If  the  Jury 
assesses  a  punishment  whether  of  imprison- 
ment or  fine  greater  than  the  highest  limit 
declared  by  law  for  an  offense  of  which  they 
convicted  the  defendant  the  court  shall  dis- 
regard the  excess  and  pronounce  sentence 
and  render  Judgment  according  to  the  highest 
limit  prescribed  by  law  In  the  particular 
case."  But  that  section  evidently  refers  to 
a  case  In  which  the  court  receives  the  ver- 
dict and  then  prescribes  the  sentence  which 
shall  be  Indicted.  It  does  not  compel  the 
court  to  receive  a  verdict  which  Is  Illegal 
on  its  face,  nor  require  the  court  to  receive 
a  verdict  which  the  Jury  when  their  at- 
tention Is  called  to  It,  state  is  not  their  ver< 
diet  bat  is  a  mistake,  as  is  the  case  here. 
After  a  consideration  of  all  the  authorities 
on  this  subject  we  are  satisfied  that  no  error 
was  committed  by  the  learned  circuit  court 
in  declining  to  receive  the  verdict  and  in 
calling  the  Jurors'  attention  to  the  mistake 
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that  had  been  made,  nor  In  permitting  the 
Jury  to  retire  to  their  room  and  further  con- 
sider the  matter,  and  In  finally  receiving 
their  verdict  finding  the  defendant  guilty  of 
murder  in  the  second  degree,  and  assessing 
his  punishment  at  80  years  in  the  poilten- 
tlary.  But  there  Is  another  reason  why  the 
objection  now  urged  to  the  action  of  the 
court  in  calling  the  attention  of  the  Jury  to 
the  error  In  their  verdict  and  In  permitting 
them  to  retire  to  their  room  and  correct  th§ 
same,  cannot  avail  the  defendant  on  this 
appeal,  and  It  is  this:  When  the  court  de- 
clined to  receive  the  verdict  and  directed  the 
Jury  to  retire  to  consider  further,  no  objection 
or  exception  to  the  court's  action  was  taken 
by  the  defendant  at  the  time.  Nothing  Is 
better  settled  in  this  state  than  that  excep- 
tions In  criminal  causes  rest  upon  the  same 
footing,  and  must  be  taken  in  the  same  way 
as  provided  by  law  in  civil  cases,  and  can- 
not be  urged  for  the  first  time  In  a  motion 
for  new  trial.  State  v.  De  Mosse,  98  Mo., 
loc.  cit  848,  11  S.  W.  731,  and  cases  there 
cited. 

9.  It  is  further  objected  that  the  court 
erred  in  giving  oral  instructions  to  the  Jury. 
To  the  understanding  of  this  point,  it  should 
be  stated  that  after  the  Jury  had  retired  to 
consider  their  verdict  they  requested  to  be 
brought  before  the  court,  and  thereupon  the 
foreman  or  some  other  member  of  the  Jury, 
stated  to  the  court  that  some  of  the  Jurors 
did  not  understand  the  instructions,  and 
thereupon  the  court  stated  to  the  Jury  when 
the  Instructions  provide  a  mlnumum  punish- 
ment, the  Jury  cannot  go  below  that  mini- 
mum; but  where  the  instructions  provide  no 
maximum  punishment  the  jury  are  at  liberty 
to  fix  the  punishment  for  such  length  of 
time  as  they  see  fit  not  less  than  the  mini- 
mum. And  the  jurors  not  having  requested 
any  further  Instructions,  the  court  directed 
them  to  be  returned  to  their  Jury  room.  Thb 
defendant  and  his  counsel  were  both  present 
when  the  Jury  made  their  statement  to  the 
court  and  when  the  court  directed  them  as 
to  the  meaning  of  the  instruction,  and  the 
bin  of  exertions  discloses  that  no  objections 
were  made,  and  no  exceptions  taken  to  the 
action  of  the  circuit  court  in  explaining  to  the 
Jury  the  meaning  of  the  instructions  as  to 
the  extent  of  the  punishment  As  already 
stated  for  that  reason  the  point  now  made 
is  not  open  for  review  by  this  court  State 
V.  De  Mosse,  9S  Mo.  843,  11  S'.  W.  73,  and 
cases  cited. 

10.  Counsel  for  defendant  complained  that 
the  prosecuting  attorney  asked  the  witnesses 
questions  as  to  the  good  reputation  of  cer- 
tain of  the  state's  witnesses  when  such  rep- 
utations bad  not  been  attacked  by  the  de- 
fendant, but  admits  that  when  such  ques- 
tions were  asked  counsel  for  the  defendant 
objected  to  the  same,  and  their  objections 
were  sustained  by  the  court  It  Is  too  plain 
for  discussion  that  the  circuit  court  cannot 
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be  conTlcted  of  error  imder  sach  circnmatan- 
ces.  State  v.  Grant,  144  Ma,  loa  dt  es, 
45  S.  W.  1102. 

11.  Finally,  It  is  InslBted  tbat  the  panlah- 
ment  is  so  ezcesslTe  as  to  Indicate  bias  and 
prejudice  on  the  part  of  the  jury.  We  are 
unable  to  concor  with  the  learned  conneel  In 
this  contention.  If  the  jury  believed  the  tes- 
timony for  the  state,  as  they  evidently  did, 
the  defendant  began  the  difficulty  by  strik- 
ing  the  deceased  over  the  head  with  his  pis- 
tol when  the  deceased  was  unarmed,  and 
then,  wlien  the  deceased  ran  from  him,  shot 
him  three  times.  The  testimony  was  suffi- 
cient to  justify  the  jury  in  finding  that  the 
defendant  went  to  the  premises  of  the  de- 
ceased armed  with  a  deadly  weapon,  and, 
without  any  lawful  provocation,  assaulted 
the  deceased  by  beating  him  over  the  head 
with  a  revolver,  and  then  brutally  shooting 
him  down  in  his  own  yard,  in  the  presence 
of  his  family.  The  jury  evidently  repudiat- 
ed the  plea  of  self-defense,  as  th^  well  might 
have  done,  and  we  see  nothing  in  the  evi- 
dence that  indicates  that  the  verdict  was 
the  result  of  passion  or  prejudice  on  the  part 
of  the  Jury,  and  this  last  assignment  of  error 
must  be  ruled  against  the  defendant 

After  a  careful  consideration  of  the  whole 
record,  we  are  of  the  opinion  that  the  de- 
fendant had  a  fair  and  Impartial  trial,  and 
the  judgment  of  the  circuit  court  should  be, 
and  Is,  affirmed. 

BUROBSS,  P.  J.,  and  FOX,  J.,  concur. 


8TR0TBBR  v.  McMULLEN  LUMBBR  &0. 

(Supreme  Court  of  Missouri,  Division  No,  2. 

Nov.  20, 1006.) 

1.  SiXXB— BnOEDT    OW    SKIXBB— BaOOVKBT    OT 

Goods. 

Where  a  seller,  «n  the  faith  of  the  contract 
of  sale  calling  for  a  cash  payment,  makes  an 
actual  delivery,  no  title  passes  to  the  buyer  if 
he  fails  to  maae  a  cash  payment,  and  the  seller 
may  maintain  replevin. 

[Ed.  Note.— For  cases  in  iraint,  see  Oent.  Dig. 
vol.  4S,  Sales,  {{  542-551.] 

2.  SAHB— OORTBACT  or  SAUt-OONSTBUOnON— 

Cash  Sauc— Failubb  to  Pat  Cash. 

A  manufacturer  of  lumber  agreed  to  sell 
the  output  of  a  mill  during  a  vear.  TThe  contract 
provided  that  the  lumber  snonld  be  delivered 
to  the  buyer  in  his  loml>eryard ;  that  immediate- 
ly on  the  delivery  of  any  lumber  title  should 
at  once  vest  in  the  buyer;  that  all  lumber  cut 
should  be  graded  and  measured  by  the  buyer  as 
the  same  was  sawed;  that  all  lumber  should  be 
paid  for  by  the  buyer  according  to  the  schedule 
of  prices  every  16  days,  at  which  time  all  lum- 
ber delivered  during  the  preceding  15  days 
should  be  reported  by  the  buyer's  insijector  to 
the  buyer  and  paid  for  by  check  on  a  responsi- 
ble bank  drawn  to  the  order  of  the  seller.  Held, 
that  the  contract  provided  for  a  sale  for  cash, 
and  title  to  lumber  delivered  did  not  vest  In 
the  buyer  until  such  payment  was  made. 
8.  Sake— Oash  Sales— Rxtcbai,  oi  Bum  io 

Pay— SUFFICIBNC  Y . 

A  seller  of  lumber  for  delivery  in  Install- 
ments was  entitled  to  cash  pavment  on  the  de- 
livery of  each  installment.    The  buyer  did  not 


pav  for  an  installment  when  demanded  by  the 
seller,  but  insisted  on  holding  the  lumber  with- 
out jMvment,  giving  as  an  excuse  the  claim  that 
there  nad  bera  a  failure  to  deliver  a  jMtrtion 
of  the  lumber  on  previous  deliveries  for  whidi 
the  seller  had  be«i  paid  which  paymoits  had 
been  made  on  estimataa  by  defendant's  own  in- 
spector. Beld,  that  the  seller  was  Justified  in 
treating  the  buyer's  conduct  as  a  refusal  to 
carry  out  the  contract,  entitling  him  to  rescind 
and  to  replevy  the  lumber  delivered  on  expecta- 
tion of  reeding  a  cadi  payment. 

[Ed.  Note.— For  cases  in  point,  see  Oent.  Die. 
vol.  48,  Sales.  {  263.] 

4.  Appsai.  — Bbsokkottb  Adhissioh  or  Svi- 

DBROB— HABIOJCSS  EBBOB. 

Where  the  trial  court  reached  Hie  eonda- 
sion  that  a  contract  of  sale  was  on  its  face  a 
contract  for  a  sale  for  cash,  the  allowing  of 
witnesses  to  testify  that  in  their  opinion  the 
contract  called  tor  a  caSb  sale  was  not  pi^- 
diclal. 

6.  SAKX— DEISBiailATIONOTliaiATKBIAI.Qma- 
TIOir. 

In  replevin  the  Jury  awarded  plaintiff  a 
niedfied  sum  as  damages  for  the  detenti<m  of 
the  goods.  Defendant  appealed.  PlaintUTs  ab- 
stract of  record  served  on  defendant  stated  that 
after  the  verdict,  and  before  motion  for  a  new- 
trial,  he  entered  a  remittitur  of  the  sum  award- 
ed as  damages.  Defendant  filed  no  objection  to 
plaintUTs  abstract,  though  authorized  to  do  so 
by  the  express  provisions  of  Rev.  St  1890,  f 
813.  Plaintiff  also  disdaimed  the  amount  award- 
ed as  damages.  Beld,  that  the  questiov  <>t  the 
BuflSdency  of  the  proof  to  support  the  award 
for  damages  was  not  before  the  court 

Appeal  from  Oircoit  Court  Pemiscot  Oonn- 
ty ;  Henry  0.  Riley,  Judge. 

Action  by  J.  D.  Strother  against  the  Mc- 
Mullen  Lumber  Company.  From  a  Jadg- 
meat  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

See  86  8.  W.  66a 

Jones,  Jones  ft  Hocker  and  Gann  ft  Peaks, 
for  appellant  0.  G.  Shepard,  Brewer  ft  Ool- 
llns,  and  R.  P.  ft  a  B.  Williams,  for  respond- 
ent 


GANTT,  3.  This  is  an  action  of  replevin 
brought  in  the  drcoit  court  of  Pemiscot  ooon- 
ty.  Mo.,  on  the  19th  day  of  September,  1902. 
to  recover  possession  of  certain  Inmber  al- 
leged to  have  been  wrongfully  detained  by 
the  defendant  The  property  was  seized  by 
the  sheriff  under  a  writ  of  replevin,  and  the 
plaintiff  gave  bond  for  tbe  same,  and  said 
property  was  delivered  to  the  plaintiff.  In 
whose  possession  It  was  at  the  time  of  the 
trial.  The  answer  of  the  defendant  was  a 
general  denial  and  an  affirmative  allegation 
that  the  property  sued  for  was  owned  by 
the  defendant  snd  tiiere  was  a  prayer  for 
Judgment  for  damages  tor  the  wrongful  tak- 
ing thereof  by  the  plaintiff  In  the  sum  of 
$2,500.  There  was  a  verdict  and  judgment 
for  the  plaintiff.  The  evidence  established 
that  on  the  26th  of  January,  1902,  the  plain- 
tiff, Strother,  entered  into  a  contract  with 
the  defendant  the  McMuUen  Lmnber  Com- 
pany, by  which  Strother  sold  and  agreed  to 
deliver  to  the  defendant  the  output  dnrlns 
the  year  1902  of  Hm  oak  and  ash  lumber  of 
the  "Michaels"  w  "Lower"  mill  owned  by 
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StroOMT,  file  hnnber  to  be  delivered  to  the 
defendant  at  the  Inmber  yard  (leased  to  the 
defendant  by  Strother)  and  adjacent  to  the 
milL  The  contract  provided  that  "said  lum- 
ber Bhan  be  delivered  to  the  second  party 
[McMnllen  Lumber  Company]  on  the  lumber 
yard  of  the  second  party  hereinafter  design 
Bated."  Among  other  stlpulatlona,  the  con- 
tract contained  the  following:  "TTpou  and 
Immediately  on  the  delivery  of  any  Inmber 
by  the  first  party  [Strother]  to  the  second 
party  [defendant]  or  Its  assigns,  or  when- 
ew  any  lumber  cnt  by  the  first  party  for 
tiM  aecond  party  shall  be  put  or  placed  upon 
said  lumber  yard  the  title  to  said  lumber 
dmll  at  once  vest  In  said  second  party." 
Tile  contract  furthN'  provided;  "All  lumber 
cut  under  this  agreement  shall  be  graded  and 
meaflored  by  the  McMulIen  Lumber  Company 
thnmgli  Its  authorized  Inspector,  as  the  same 
la  sawed  and  as  it  comes  from  the  mill  and 
before  piling  and  stacking."  The  contract 
also  provided:  "All  lumber  sawed  tmder  this 
contract,  shall  be  well  manufactured  of  the 
usual  and  customary  lengths  among  lum- 
ber men  or  standard  lengths.  Oak  and  ash 
shall  be  sawed  from  one  to  ft>ur  inches  thick 
as  may  be  directed  by  the  second  party.  All 
lumber  to  be  so  cnt  as  to  measure  plump  the 
thickness  required  when  dried  for  mai&et" 
And:  "All  lumber  shall  be  paid  for  in  full  by 
tbe  aecond  party  or  Ita  assigns  according  to 
the  above  scbednle  of  prices  every  fifteen 
days  at  which  time  all  lumber  sawed  and 
delivered  as  aforesaid  to  the  second  party 
during  the  preceding  fifteen  daya  shall  be 
reported  by  the  said  McMulIen  Company's 
inspector  to  their  head  office  In  Chicago  and 
paid  for  by  the  said  McMulIen  Lumber  Com- 
pany by  check  on  some  responsible  bank  In 
Cbicago  drawn  to  the  order  of  the  party  of 
the  first  part  except  two  dollars  per  thousand 
feet  may  be  retained  on  all  lumbw  so  in- 
qtected  and  taken  up  by  the  inspector  of  the 
said  McMulIen  Lumber  Company  until  load- 
ed on  the  barge  is  completed,  to  cover  es- 
timated cost  of  hauling  and  loading.  When 
said  lumber  la  finally  delivered  and  loaded 
aa  barge  at  Oamthersvllle,  as  above  pro- 
vided and  reported  by  the  McMulIen  Lumber 
Company's  Inspector,  the  two  dollars  per 
thousand  feet  ao  deducted  shall  be  paid  by 
the  party  of  the  second  part  to  the  party  of 
tlie  first  part  by  check  on  Chicago  as  above 
provided.  *  *  •  In  case  the  party  of  the 
second  part  should  desire  the  delivery  of  any 
part  or  all  of  the  said  lumber  after  It  has 
been  90  days  or  over  on  stacks  as  above  pro- 
vided, then  the  party  of  the  first  part  hereby 
agrees  to  deliver  said  lumber  f.  a  b.  cars  at 
Holland  Station,  Pemiscot  county,  Missouri, 
and  In  case  of  said  delivery  f.  o.  b.  cars  at 
Holland  Station,  the  party  of  the  second 
part  aball  have  the  ri^t  to  deduct  and  de- 
tain from  the  two  dollars  per  thousand  feet 
above  referred  to,  ttie  sum  of  one  dollar  and 
twoity  cents  per  thousand  feet,  and  pay  to 
the  party  of  the  first  part  the  balance  of 


eighty  cents  only."    On  the  21st  day  of  April, 

190*2,  the  plaintiff,  Strother,  made  another 
ccmtract  containing  the  same  stipulatlonB 
as  above  recited  for  the  sale  of  the  output 
of  oak,  ash,  and  cottonwood  lumber  of  and 
from  the  sawmill  of  plaintiff,  known  ae  the 
"Bagle  Lake  Mill,"  between  the  1st  day  of 
June,  1902,  and  the  1st  day  of  June,  1903. 

Testimony  shows  that  the  lumber  In  dis- 
pute was  sawed  and  delivered  under  the 
contracts  above  referred  to,  and  the  same 
was  put,  stacked,  and  piled  on  the  leased 
land  adjacent  to  the  mill  of  the  plaintiff.  It 
was  conceded  by  both  parties  that  all  the 
lumber  sawed  and  delivered  by  plaintiff  to 
the  defendant  prior  to  August  1,  1902,  was 
paid  for  by  the  defendant  On  the  part  of 
the  plaintiff  the  testimony  tended  to  show 
that  all  of  the  lumber  replevied  was  sawed 
after  August  1,  1902,  while  the  defmdant 
claims  that  part  of  the  lumber  replevied, 
amounting  to  29  stacks  and  worth  about 
¥2,600,  was  delivered  prior  to  August  1,  1902. 
The  testimony  for  the  plaintiff  tended,  fur- 
ther, to  show  that  by  mutual  consent  the 
stipulation  as  to  16  days  was  changed  to 
80  days.  On  or  about  the  Ist  of  September, 
1902,  after  the  delivery  of  the  30  days,  in- 
cluding the  month  of  August,  had  become 
complete,  the  plaintiff  made  a  demand  on  tbe 
defendant  for  payment  for  lumber  that  had 
been  delivered  during  the  month  of  August 
The  defendant  refused  payment  upon  the 
ground  that  there  had  been  a  shortage  in 
some  lumber  that  had  been  previously  sold 
and  delivered  by  the  plaintiff  to  the  dOCend- 
ant  The  plaintiff  continued  to  make  demand 
from  time  to  time  until  about  the  16th  of 
September,  and  the  defendant  continued  to 
refuse  payment  Whereupon  the  plaintiff 
instituted  this  suit  on  the  10th  of  September, 
1902,  claiming  that  the  sale  was  one  for  cash 
on  delivery  and  that  payment  of  the  price 
was  a  condition  precedent  to  the  passing  of 
the  title.  The  circuit  court  construed  the 
contract  as  one  for  cash  on  delivery,  and 
instructed  the  Jury  to  this  ^ect,  and  the 
defendant  assigns  thla  as  error. 

There  was  also  testimony  on  the  part  of 
the  plaintiff  that  where  lumber  is  sold  under 
executory  contract  of  sale  to  be  delivered 
and  manufactured,  delivery  is  made  one 
plank  at  a  time  as  the  lumber  Is  sawed,  and 
that  It  Is  not  practicable  to  make  settlement 
for  each  plank  as  it  is  sawed  and  delivered, 
but  that  the  custom  and  practice  among 
lumbermen  Is  to  make  settlement  for  a  cer- 
tain quantity  manufactured  and  delivered 
during  a  certain  period  of  time,  and  that 
where  the  contract  provides  for  payment  In 
full  every  16  days  of  all  Inmber  delivered 
during  tbe  preceding  16  days.  It  is  a  cash 
sale.  The  defendant  objected  to  this  evi- 
dence upon  the  ground  that  the  contract 
speaks  for  Itself.  The  court  overruled  this 
objection,  and  the  defendant  excepted.  Aa 
showing  exactly  how  this  question  was  raised 
the  question  waa  asked  one  of  plalntUFa  wit- 
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nesflea:  *^  win  uk  yon  If  a  contract  made 
tor  the  cnt  of  lumber  for  a  year,  to  be  measur- 
ed, stacked  on  the  yard  as  it  oomes  from  the 
saw,  and  to  be  paid  for  every  16  days  for  the 
amount  cnt  on  the  previous  15  days — Is  that 
usually  understood  to  be  cash  or  credit  sale?" 
Objected  to  by  counsel  for  the  defendant  aa 
irrelevant,  incompetent,  and  tends  to  prove  no 
issue  involved  In  this  case.  Objection  over- 
ruled, defendant  excepts.  Answer :  "I  under- 
stand that,  where  they  Inspect  the  lumber  for 
16  days  and  settle  for  the  lumber,  It  would  be 
a  cash  sale."  On  the  part  of  the  defendant 
there  was  evidence  that  the  lumber  had  in- 
creased in  value  since  the  date  it  was  re- 
plevied from  $5  to  $6  per  thousand  feet. 
The  Jury  In  their  verdict  found  the  value 
of  the  property  to  be  $9,653,  and  assessed 
plalntiers  damages  at  (6U0.  The  Judgment 
was  In  the  alternative  for  the  possession  of 
the  property,  or.  In  lieu  thereof,  for  the  sum 
of  $0,653,  and  also  for  the  emn  of  $500  dam- 
ages. 

Motions  for  new  trial  and  In  arrest  were 
filed,  heard,  and  overruled,  and  the  def  endanV 
appealed. 

1.  The  basic  proposition  In  this  case  Is 
whether  the  title  to  the  lumber  In  controversy 
vested  In  the  defendant  when  the  lumber  was 
delivered  on  the  lumber  yard  leased  to  the 
vendee  by  the  vendor  near  the  vendor's  mill, 
or  was  dependent  upon  the  payment  of  the 
contract  price  therefor.  If  the  latter,  as  pay- 
ment was  refused,  replevin  was  maintainable. 
If  we  are  to  look  alone  at  that  provision  in 
the  contract  which  stipulates  that  "immedi- 
ately on  the  delivery  of  any  lumber  by  the 
party  of  the  first  part  [the  plaintiff]  to  the 
second  party  fthe  defendant],  or  whenever 
any  lumber  cut  for  the  second  party  by  the 
first  party  shall  be  put  or  placed  upon  said 
lumber  yard,  the  title  to  such  lumber  shall 
at  once  vest  In  said  second  party,"  imques- 
tionably  it  should  be  held  that  the  title  had 
passed  when  this  action  was  commenced.  But 
it  is  insisted  by  the  plaintiff  that,  notwith- 
standing the  unconditional  language  of  the 
above-quoted  provision  of  the  contract.  It 
must  be  read  In  connection  with  all  other  pro- 
visions of  the  contract  In  order  to  arrive  at  a 
correct  construction  of  what  was  the  real  in- 
tention of  the  parties.  The  defendant  ac- 
cedes to  this  suggestion.  Indeed,  this  rule 
may  be  said  to  have  been  canonized  In  this 
state  In  the  construction  both  of  statutes  and 
contracts.  But  the  contention  of  the  defend- 
ant is  that  there  is  nothing  In  the  other  pro- 
visions of  the  contracts  which  in  any  manner, 
tends  to  show  that  it  was  the  IntentiMi  of  the 
parties  to  the  two  contracts  In  evidence  that 
the  lumber  was  to  be  paid  for  in  cash  on  de- 
livery, whereas  the  plaintiff  Insists  that  the 
circuit  court  was  correct  in  holding  that  the 
contracts  evidenced  a  sale  for  cash  on  de- 
livery when  all  the  provisions  of  the  contracts 
are  taken  into  consideration.  If  the  sale  was 
for  cash  on  delivery,  the  payment  of  the  price 
was  a  condition  precedent  to  the  vesting  of 


the  title  to  the  vendee,  and  In  snch  case  the 
vendor  has  an  election  of  ronedles.  In  John- 
son-Brlnkman  Co.  ▼.  Oaitral  Bank,  116  Mo. 
670,  22  S.  W.  813,  38  Am.  St  Bep.  615,  this 
court  said:  "A*  betweoi  vendor  and  pur- 
chaser, where  the  sale  of  the  chattels  Is  a 
cash  sale,  the  delivery  of  the  thing  sold  and 
the  payment  of  the  purchase  money  are  con- 
current acts,  and  the  former  may  reclaim  bis 
property  if  the  purchase  money  be  not  paid 
according  to  the  terms  of  the  sale,  either  In 
the  hands  of  the  vendee  or  of  a  purchaser 
with  or  without  notice  of  the  terms  of  the 
sale  and  that  the  purchase  money  has  not 
been  paid,  provided  the  vendor  has  not  waived 
the  cash  payment  and  has  been  guilty  of  no 
laches  or  such  conduct  as  would  estop  him 
from  80  doing.  A  cash  sale  and  a  sale  upon 
subsequent  condition  are  entirely  different. 
In  the  first  the  payment  of  the  purchase-mon- 
ey and  delivery  of  the  property  are  concur^ 
rent  acts,  one  and  the  same  transaction,  while 
the  latter  is  a  sale  and  delivery  of  the  thing 
sold  on  condition  subsequent,  subject  to  be  de- 
feated by  failure  of  the  purchaser  to  comply 
with  the  terms  of  the  contract  of  purchase. 
The  former  may  be  avoided  by  the  vendor 
upon  the  failure  by  the  vendee  to  pay  the 
purchase  money,  while  the  property  Is  In  his 
hands  or  in  the  hands  of  any  other  purchaser, 
unless  the  payment  of  the  purchase  price  has 
been  waived."  In  the  case  of' Strauss  Prits 
&  Co.  v.  Hirsch  &  Co.,  63  Mo.  App.  102,  It  waa 
said :  "The  vesting  of  the  title  to  the  goods 
In  the  purchaser  may  be  made  to  depend  upon 
his  performance  of  some  condition.  And,  It 
that  be  the  nature  of  the  transaction,  a  trans- 
fer of  the  i>o88e8slon  before  the  performance 
of  the  condition  does  not  pass  the  title.  The 
condition  precedent  which  the  purchaser  Is  re- 
quired to  perform  before  acquiring  the  title 
is  the  payment  of  the  price.  When  that  con- 
dition is  expressed,  the  title  does  not  pass  be- 
fore the  payment  of  the  price,  although  the 
possession  Is  given  the  purchaser."  Ridge- 
way  V.  Kennedy,  52  Mo.  24 ;  Parmlee  v.  Cath- 
erwood,  36  Mo.  479;  Little  v.  Page,  44  Mo. 
412.  But,  "If  the  possession  is  obtained  by 
the  buyer  with  the  understanding  that  the 
payment  of  the  price  must  follow  immediate- 
ly, then  the  delivery  Is  only  conditional,  and 
the  title  does  not  pass  until  the  price  is  paid. 
The  cases  seem  to  fully  establish  the  principle 
that  where  goods  are  sold  on  condition  to  l>« 
performed  immediately,  and  the  vendor  makes 
an  actual  delivery  upon  the  faith  that  the  con- 
dition will  be  immediately  performed,  and 
then  comes  with  reasonable  speed  and  de- 
mands performance  of  the  condition,  and  it  la 
refused,  no  property  In  the  goods  passes  to 
the  vendee,  and  the  vendor  may  maintain  re- 
plevin." It  Is  generally  laid  down  In  the 
books  that  the  passing  of  title  is  one  of  la- 
tention,  and  such  Intention  must  be  deduced 
from  the  contract,  construed  in  the  light  of 
the  circumstances  under  wlilch  it  was  made, 
including  the  nature  and  character  of  the 
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boBlneaa  and  the  subject-matter  to  which  the 
contract  relates.  Looking  at  the  two  con- 
tracts In  the  light  of  the  foregoing  principles, 
It  seems  to  ns  that  they  constitute  an  execn- 
tory  sale  of  all  the  lumber  to  be  manufactured 
by  the  plaintiff  during  the  year's  time  at  the 
two  mills  named  In  the  contracts,  to  be  de- 
livered tn  Installments  during  the  year,  such 
Installments  to  be  measured  by  the  quantity 
manufactured  during  each  30  days  of  the 
time,  and  the  price  to  be  paid  at  the  end  of 
each  installment  delivery. 

On  the  part  of  the  defendant  It  Is  earnestly 
Insisted  that  the  payment  of  the  price  under 
these  contracts  was  stipulated  to  be  made  16 
days  after  the  delivery,  whereas  the  plaintiff 
contends  that  there  Is  nothing  in  the  contracts 
to  show  that  there  was  any  Intention  what- 
ever that  the  defendant  should  have  any  cred- 
it or  be  given  time  for  payment,  but  that  the 
contracts  properly  construed  simply  provide 
for  time  for  delivery;  that  the  lumber  manu- 
fiictured  during  the  16-day  period,  afterwards 
mntuaJly  changed  to  30  days,  was  to  be  paid 
for  at  the  end  of  this  time ;  that  the  delivery 
during  that  30  days  did  not  become  complete 
until  the  last  plank  was  delivered  at  the  end 
of  such  time,  and  that  the  contracts  then  say 
the  payment  was  due;  and  that  this  Is  a 
sale  for  cash  on  delivery.  The  solution  of 
Oils  question  lies  In  the  determination  of 
which  one  of  these  constructions  we  must 
adopt  It  Is  manifestly  not  practicable  In  a 
sale  of  this  kind  for  the  defendant  to  pay  and 
settle  for  each  plank  as  It  was  sawed  and  de- 
livered, but  the  only  convenient  and  prac- 
ticable way  was  for  the  parties  to  arrange  for 
tiie  delivery  and  payment  In  Installments; 
that  Is  to  say,  all  lumber  sawed  and  delivered 
during  the  prescribed  number  of  days,  to  wit, 
80  days,  should  constitute  an  Installment  de- 
livery, and  at  the  end  of  this  time  payment 
should  be  made  for  the  quantity  delivered 
during  the  Installment  period.  The  qnesticm 
of  what  Is  or  what  Is  not  a  delivery  does  not 
■eem  to  us  to  be  Involved  in  this  case.  We 
think  that  the  parties  clearly  Intended  that 
the  putting  of  the  lumber  in  the  stacks  on  the 
lumber  yard  should  be  sufficient  to  pass  the 
titie  so  far  as  delivery  only  Is  concerned. 
When  It  Is  considered  that  each  plank  was  to 
be  Inspected  by  the  defendant's  inspector  be- 
fore it  was  placed  In  the  stack  on  the  lumber 
yard,  and  that  the  Inspector  of  the  defendant 
accepted  the  pltuoks  and  caused  them  to  be  put 
In  the  stacks,  we  think  the  defendant  was 
estopped  tcom  saying  that  the  planks  were 
not  of  the  kind  and  the  dimensions  specified 
In  the  contracts.  This  provision  was  for  the 
protection  of  the  defendant,  and  we  do  not 
think  that  the  plaintiff  Is  In  a  posItlCMi  to  say 
that  the  delivery  was  not  complete  when  the 
planka  were  put  In  the  stacks,  or  that  there 
was  something  still  to  be  done  to  identify 
tbem  as  the  property  embraced  within  the 
contracts;  nor  do  we  understand  that  there 
la  any  such  question  In  this  case,  as  it  is  the 


contention  of  the  plaintiff  himself  that  the 
property  was  delivered  as  required  of  him, 
and  that  It  was  of  the  kind  and  quality  called 
for  by  his  contracts.  It  Is  true  that  the  con- 
tracts do  not  expressly  use  the  words  "cash 
on  delivery,"  but  we  incline,  after  a  careful 
examination  of  all  the  provisions  of  the  con- 
tracts, to  the  opinion  that  there  was  no  ex- 
tension of  credit  Intended  by  the  parties  to 
these  contracts  for  the  payment  of  the  limi- 
ber.  In  the  absence  of  any  provisions  for 
credit  and  for  further  time  for  the  payment 
of  the  purchase  price,  the  law  presumes  that 
it  was  the  Intention  that  the  lumber  should 
be  paid  for  at  the  end  of  each  30-day  delivery. 
The  language  of  the  contract  is :  "All  lum- 
ber shall  be  paid  for  In  full  by  the  second 
party  or  its  assigns  according  to  the  above 
schedule  or  prices  every  fifteen  days,  at 
which  time  all  lumber  sawed  and  delivered 
as  aforesaid  to  the  second  party  during  the 
preceding  fifteen  days,  shall  be  reported  by 
the  said  McMullen  Company's  Inspector  to 
their  bead  office  in  Chicago  and  paid  for 
by  check  on  some  responsible  bank  in  Chicago 
drawn  to  order  of  the  party  of  the  first 
part"  By  the  very  terms  of  this  agreemmt 
the  defendant  was  In  no  default  until  the 
last  stick  of  the  lumber  sawed  and  delivered 
diu-lng  the  30  days  had  been  delivered,  and 
then  the  contracts  provide  that  thereupon 
the  def«idant  shall  pay  for  the  same  In 
full  up  to  that  tlma  While  the  contracts 
provided  for  the  sale  of  the  whole  output  for 
the  year,  It  Is  apparent  that  It  was  what  we 
denominate  a  severable  agreement  It  Is 
manifest  that  the  contracts  do  not  provide 
for  the  payment  at  one  time  for  the  whole 
output  but  for  the  payment  therefor  at  the 
end  of  each  16  days,  and,  this  being  so, 
the  plaintiff  was  entitied  to  payment  for  all 
lumber  sawed  and  delivered  during  the  15 
days.  It  Is  perfectiy  apparent  that  16  days' 
time  was  not  given  for  the  payment  of  any  of 
the  lumber  so  delivered,  but  that  the  output 
for  15  days  was  In  the  contemplation  of  the 
parties  to  be  delivered  for  that  purpose,  and 
that  the  payment  should  be  concurrent  with 
the  completion  of  the  15-day  delivery,  and 
the  consideration  to  be  paid  therefor  was 
several  and  apportioned  to  said  delivery  Im- 
mediately upon  its  being  completed,  and  so 
both  parties  had  construed  the  contracts,  be- 
cause it  l8  conceded  Ihat  up  to  the  Ist  of 
August  the  defendant  had  paid  for  each 
15-day  delivery  made  prior  to  that  date. 
Neither  Is  there  the  slightest  evidence  that 
the  plaintiff  had  waived  the  payment  for 
each  15-day  delivery  as  made;  and,  when 
the  delivery  for  the  month  of  August  was 
complete,  he  came  with  reasonable  speed  and 
demanded  the  payment  when  due  by  the  con- 
tracts. When  the  delivery  and  the  payments 
are  concurrent,  before  the  plaintiff  could  de- 
mand the  payment  he  was  required  to  first 
perform  his  own  part  of  the  contracts  by 
making  a  complete  delivery  of  all  the  lum- 
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ber  cat  and  sawed  for  the  momfli  of  ▲nsoat 
W«  can  arrive  at  no  other  conclnsion  than 
that  nnder  these  ooatracts  the  parties  had 
Btlpnlated  for  a  cash  sale,  and  that  the  de- 
liTerles  and  the  payments  therefor  were  In- 
tended to  be  omcorr^it.  And  as  already 
said,  when  one  party  npan  the  faith  of  the 
contracts  makes  an  actual  delivery  upon  the 
faith  that  the  payment  will  be  made  immedi- 
ately, no  property  In  the  goods  passes  to  the 
vendee  if  the  buyer  falls  to  comply  with  his 
part  of  the  ccmtracts,  and  the  vendor  may 
maintain  replevin. 

Having  reached  the  conclusion,  from  the 
terms  of  the  contracts,  and  the  nature  and 
character  of  Ihe  business  and  the  subject- 
matter  of  the  contracts,  and  the  total  fail- 
ure of  any  agreemtint  for  any  extension  of 
credit,  that  the  contracts  provided  for  a  cash 
sale,  we  are  confronted  with  two  apparently 
conflicting  provisions  In  the  contracts,  to 
wit:  One  providing  that  the  title  shall  pass 
to  the  vendee  upon  putting  or  placing  of 
the  lumber  on  the  lumber  yard;  t£e  other 
that  the  lumber  shall  be  paid  for  in  cash  upon 
delivery,  and  hence  that  the  title  did  not 
vest  until  the  payment  of  the  purchase  price 
therefor.  Obviously  it  is  our  duty>  If  pos- 
sible, to  so  reconcile  these  apparent  conflict- 
ing stipnlattons  so  as  to  do  no  Injury  to  either 
of  the  parties  to  tb*  contract,  and  at  the  same 
time  not  to  make  contracts  for  the  parties 
to  which  they  have  not  agreed.  As  already 
said,  we  think  it  Is  clear  that  the  parties 
Intended  that  the  putting  or  placing  of  the 
lumber  on  the  lumber  yard  should  be  sufficient 
to  pass  the  title  so  far  as  delivery  was  con- 
cerned; but  the  other  provision  of  the  con- 
tracts, to  wit,  the  payment  of  the  purchase 
price,  still  remained  a  condition  precedent 
to  the  vesting  of  the  title.  That  both  parties 
intended  that  the  payment  for  the  lumber 
waa  to  precede  the  complete  passing  of  the 
title  we  tliink  Is  dear  when  all  the  provisions 
of  the  contract  are  considered  together.  We 
think  the  circuit  court  correctly  construed  the 
contracts  to  provide  for  a  cadi  sale  and  for 
the  payment  on  delivery  of  the  lumber,  and  as 
there  Is  no  pretense  that  the  plaintiff  did 
not  comply  with  his  part  of  the  contract,  and 
It  Is  conceded  that  the  defendant  did  not 
pay  for  the  August  delivery  when  demanded 
by  the  plaintltF,  but  Insisted  on  holding  on 
to  the  lumber  without  payment,  giving  as 
an  excuse  for  his  refusal  the  claim  that  there 
had  been  a  failure  to  deliver  a  portion  of 
the  lumber  on  previous  deliveries,  which  Its 
own  inspector  had  received  and  estimated 
and  for  which  the  defendant  had  paid.  The 
plaintiff  was  Justified  in  treating  defendant's 
conduct  as  a  general  refusal  to  carry  out  the 
contracts  on  its  part,  and  plaintiff  was  en- 
tttied  to  rescind  the  contracts  and  refuse 
to  make  any  furthw  deliveries  under  them, 
and  to  bring  his  replevin  for  the  lumber 
wlilch  he  bad  delivered  in  good  faith  on  the 
ezpectatl«Hi  of  receiving  payment  therefor. 


as  provided  by  his  contracta.  In  BIo<Hnw  v. 
Bernstein,  L.  B.  9  a  P.  688,  It  was  held 
that  "where  there  is  a  contract  for  the  sal* 
of  goods  to  be  dellvwed  by  installments,  the 
price  of  each  installment  being  payable  on 
delivery,  and  If  every  buyer  does  not  pay 
for  when  delivered  under  such  circumstances 
as  to  glv«  the  seller  reasonable  ground  for 
believing  that  he  will  be  unable  to  pay  for 
the  future  deliveries,  and  that  he  does  not 
Intend  to  go  on  with  the  contract,  the  seller 
is  Justified  in  rq;>udlatlng  It"  Bee,  also, 
Fletcher  v.  Cole,  28  Vt  U4;  Star  Glass  Go. 
V.  Morey,  108  Mass.  570;  Stephenson  v.  Cady, 
117  Mas&  6;  Withers  v.  Beiynolds,  2  B.  Ad. 
882.  The  case  of  Creelman  Lumber  Com- 
pany V.  De  Lisle,  107  Ma  App.  6115,  82  S.  W. 
205,  is  not  In  conflict,  we  think,  with  the 
conclusions  which  we  have  reached.  The 
great  question  considered  In  that  case  was 
whether  the  acts  and  things  that  bad  been 
done  to  the  property  was  sufficient  under  the 
contract  to  constitute  dellvoy  so  as  to  pass 
the  title.  The  Court  of  Appeals  concluded, 
and  we  think  rightfully,  that  the  buyer  had 
done  all  with  retqtect  to  payment  that  he 
was  reaulred  to  do,  and  the  evidence  tended 
to  show  a  sufficient  delivery  to  pass  the  titte. 
Among  the  cases  cited  and  urged  upon  our 
attention  by  the  defendant  Is  that  of  Hat«di 
V.  Standard  Oil  Co.,  100  U.  8.  124,  25  L.  Bd. 
664^  but  an  examination  of  that  case  will 
show  that  the  anestion  at  bar,  to  wit,  tfa» 
effect  of  a  cash  rale  and  the  failure  on  the 
part  of  the  buyer  to  comply  with  the  con- 
tract, was  not  before  the  court  The  qnes- 
tlon  came  up  uixni  an  attachment  against 
the  vendors  and  an  action  of  replevin  by  the 
vendeea  The  Merritt  Bros,  agreed  by  a  con- 
tract In  writing  to  manufacture  for  the  Stan- 
dard Oil  Company,  at  a  stipulated  price, 
a  quantity  of  staves  and  pile  them  on  lands 
adjoining  their  mill,  which  was  leased  to 
the  company  for  that  purpose.  The  contract 
provided  that  on  the  staves  being  counted 
from  week  to  week,  the  Merrltts  would  be 
mtitied  to  a  certain  percentage  of  the  price 
ascertained,  to  wit  $17  per  thousand,  and 
upon  piling  and  counting  the  delivery  dioold 
be  complete,  and  the  staves  were  tbmce- 
forth  to  be  absolutely  and  unconditionally 
the  property  of  the  oil  company.  Upon  the 
delivery  of  all  the  staves  contracted  for,  the 
company  should  pay  the  balance  of  the  con- 
tract price,  deducting  therefrom  interest  at 
10  per  cent  per  annum  on  the  advances  of 
the  |17  per  thousand  from  the  time  paid 
until  the  staves  should  be  received  at  Cleve- 
land, Ohio.  Before  all  the  staves  were  for- 
nlshed  and  the  final  payment  made  by  the 
oil  company  a  creditor  of  the  Herritts  caused 
an  execution  to  be  levied  upon  the  staves 
which  had  been  counted  and  piled.  It  ap- 
peared that  the  stipulated  percentage,  to 
wit,  |17  per  thousand,  had  been  fully  paid. 
Upon  this  state  of  the  facts  the  Suprem* 
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Oonrt  of  the  United  States  held  that  tii« 
title  to  tbe  Btavea  was  In  tbe  oil  company, 
and  not  subject  to  the  execution  of  the  credit- 
or.  It  la  clear  that  that  case  is  not  In  point 
In  ttiat  case  the  vendee  had  d<»e  all  with 
reference  to  the  payments  for  the  staves  that 
It  was  required  to  do,  and  It  appeared,  fnr^ 
ther,  that  time  was  given  for  the  payment  of 
the  balance  upon  the  completion  of  the  whole 
contract.  The  case  turned  upon  a  question 
of  delivery.  In  the  rase  at  bar  the  delivery 
is  admitted,  and  It  clearly  would  have  been 
sufficient  to  pass  tbe  title  if  the  payment  of 
the  price  bad  been  made  In  compliance  with 
the  contract  It  would  serve  no  good  purpose 
to  review  each  and  every  authority  cited  by 
tbe  learned  and  Industrious  counsel  for  tbe 
defendant  In  support  of  their  position  In 
this  case^  because  a  critical  examination  will 
show  that  they  nearly  or  quite  all  dQ;)end 
npwi  the  language  of  the  contracta  In  each 
case.  We  are  satisfied  that  the  concIushKi 
we  have  reached  Is  in  harmony  with  our 
own  dedslona,  especially  with  that  of  Jobn- 
aon-Brlnkman  Oo.  t.  Central  Bank,  116  Ma 
668,  22  8.  W.  818,  88  Am.  St  Rep.  616. 

2.  It  la  Insisted  that  error  was  committed 
in  permitting  certain  witnesses  to  testify  that 
In  their  <q>lnlon  a  contract  like  the  one  at 
bar  was  a  cash  sale;  but,  Inasmuch  as  the 
circuit  court  reached  the  conclasion  that  the 
contract  <m  Its  face  was  a  contract  for  a 
cash  sale,  this  evidence  could  not  have  prej- 
udiced the  defendant,  and  Is  no  ground  for 
reveraing  tbe  Judgment 

S.  It  is  also  insisted  that  there  was  no 
proof  of  any  damages  to  the  plaintiff  by  the 
taking  or  detention  of  tbe  lumber,  and  so 
much  of  the  Judgment  that  allowed  him 
1800  therefor  is  erroneous.  On  this  point 
it  la  sufficient  to  say  that  in  the  respondent's 
abstract  of  the  record  duly  served  upon  the 
appellant  the  plaintiff  herein  distinctly  stated 
that  after  the  verdict  and  flndhig  of  the  Jury, 
and  before  this  appeal  was  taken,  or  the 
motion  for  new  trial  filed,  the  plaintiff  en- 
twed  a  remittitur  of  $500  awarded  him  as 
damages  by  the  Jury  for  the  detention  of 
said  lumber.  By  section  813  of  the  Revised 
Statutes  1890  It  Is  provided:  "And  in  case 
the  opposite  party  shall  not  concur  in  said 
abstract  of  record,  he  shall  specify  his  ob- 
jections thereto  in  writing  and  file  the  same 
with  the  clerk  and  serve  tbe  adverse  party 
with  a  copy  thereof,  and  thereupon  the  clerk 
of  the  appellate  court  shall  forthwith  issue 
and  send  an  official  order  commanding  the 
clerk  of  the  trial  court  to  send  such  appellate 
court  a  certified  transcript  of  that  part  of 
the  record  so  in  dispute."  In  this  case  no 
objections  were  filed  In  Writing  to  this  ad- 
ditional abstract  on  the  part  of  the  respond- 
a>t,  and  the  respondent  disclaims  In  writing 
the  said  $600  damages. 

It  must  be  held  that  that  question  is  no 
Irager  before  this  court,  and  the  Judgment 
of  tbe  drcnlt  court  must  be,  and  Is,  affirmed. 


save  and  except  as  to  the  said  sum  of  $500 
which  was  remitted  In  the  circuit  court 

BURQBSS,  P.  J.,  and  FOX,  J.,  concur. 


STATE  V.  GORDON. 

(Snpreme  Oonrt  of  Missouri.  Division  No.  2. 
Nor.  20,   1906.) 

HoMioiDB— Evidence— StrrFicnm  or. 

On  a  prosecution  for  morder,  evidence  con- 
sidered, and  held  Insufficient  to  sustain  a  con- 
viction. 

Appeal  from  Circuit  Court,  Oole  County; 
Wm.  H.  Martin,  Judge. 

Cteorge  W.  Gordon  was  convicted  of  mur- 
der In  the  second  degree,  and  he  apjpeals. 
Reversed,  and  defendant  discharged. 

This  cause  Is  before  us  upoa  appeal  on  the 
part  of  the  defendant  from  a  Judgment  of 
tbe  circuit  court  of  Cole  county,  convicting 
tbe  defendant  of  murder  In  the  second  de- 
gree. At  the  December  term,  1906,  of  the 
circuit  court  of  Cole  county,  the  defendant 
was  faidicted  and  charged  with  the  crime  of 
murder  In  the  first  degree,  for  the  killing  of 
Alice  H.  Gordon,  his  wife,  at  tbe  said  county 
of  Cole,  on  the  8th  day  of  January,  1904.  At 
the  March  term,  1906,  the  defendant  was 
duly  arraigned  and  upon  a  plea  of  not  gailty 
was  put  upon  bis  trial.  At  tbe  time  of  the 
offense  charged  the  defendant  and  deceased, 
his  wife,  were  living  on  Madison  street 
south  of  McCarty  street.  In  Jefferson  City, 
Cole  county.  Mo.  Tbe  family  consisted  of 
the  husband  and  wife  and  a  nephew  named 
Clarence  Kouns,  then  nine  years  of  age,  who 
had  made  bis  home  with  the  Gordons  since 
his  childhood.  The  defendant  and  tbe  de- 
ceased had  two  children,  a  son  and  a  daugh- 
ter, who  were  then  grown  and  living  In  Kan- 
sas City,  Mo.  The  son  was  26  years  of  age, 
married,  and  a  telegraph  operator  by  trade. 
The  daughter,  who  was  two  years  older  than 
the  son,  had  been  engaged  in  the  confection- 
ery business  in  Kansas  City.  Mrs.  Gray  had 
rented  four  of  the  back  rooms  upstairs  of 
the  defendant's  house  and  was  occupying 
them  when  Mrs.  Gordon  was  killed.  The 
daughter,  Alma  Gordon,  on  the  morning  that 
her  mother  was  killed,  unexpectedly  had 
come  from  Kansas  City,  arriving  at  Jeffer- 
son on  the  early  morning  train,  and,  without 
awakening  her  parents,  had  entered  the  front 
door,  which  was  unlocked,  and  had  retired 
in  the  front  bedroom  upstairs.  About  7 
o'clock  she  was  awakened  by  the  noise  of  a 
shot  from  a  gun,  which  doubtless  was  the 
shot  that  killed  her  mother.  The  defendant 
was  a  merchant  and  conducted  a  small  gro- 
cery store  on  High  street,  about  four  blocks 
distant  from  his  home.  Being  without  help 
In  his  business,  he  spent  the  most  of  his 
time  during  the  day  at  his  store. 

It  Is  disclosed  by  the  record  that  the  de- 
fendant, the  deceased,  and  their  nei^ew  were ' 
In  the  habit  of  sleeping  In  separate  rooms. 
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The  borne  of  flie  defendant  and  tbe  deceased 
was  a  large  two-story  brick  building,  stand- 
ing east  and  west  on  the  north  side  of  an  al- 
ley and  fronting  west  on  Madison  street  The 
bouse  contained  12  rooms,  there  being  six 
rooms  and  a  reception  hall  on  the  first  floor. 
Tbe  kitchen  /was  in  the  back  part  of  the 
house,  being  In  the  southeast  comer,  and 
immediately  north  of  tbe  kitchen  was  the 
bedroom  of  the  deceased.  Tbe  dining  room 
was  west  of  the  kitchen,  and  a  door  opened 
from  tbe  kitchen  into  the  dining  room 
through  the  west  wall  and  near  tbe  south- 
west comer  of  the  kitchen.  Directly  west  of 
the  deceased's  bedroom  was  tbe  bedroom  of 
her  nephew.  West  of  tbe  dining  room  and 
tbe  nephew's  bedroom  was  tbe  bedroom  of 
tbe  defendant,  into  which  a  door  opened  from 
the  dining  room.  There  was  a  front  room  or 
parlor  on  the  west  side  of  the  defendant's 
bedroom  and  a  reception  hall  on  the  south. 
There  was  an  opening  between  the  deceased's 
bedroom  and  that  of  her  nephew.  The  doors 
opening  into  each  of  tiald  last-named  rooms 
were  provided  with  bolts  on  the  inside,  and 
there  is  testimony  tending  to  show  that  tbe 
deceased  was  In  the  habit  of  bolting  these 
doors  when  she  retired.  About  four  feet  from 
the  north  side  of  tbe  east  wall  of  tbe  kitchen 
there  was  an  outer  door  opening  on  a  porch 
on  tbe  east,  and  between  this  door  and  tbe 
door  leading  from  tbe  kitchen  into  the  de- 
ceased's bedchamber  there  was  a  space  along 
the  east  wall  of  tbe  kitchen  of  between  three 
and  four  feet  In  this  space  there  was  a 
meal  chest  standing  against  the  said  east 
wall.  This  chest  was  about  38  inches  high, 
about  16  Inches  wide,  and  sloped  from  the 
wall,  being  about  six  inches  lower  In  front 
than  next  to  tbe  wall.  There  was  a  door  on 
the  top  of  this  meal  chest  which  opened  back 
to  the  wall,  and  there  was  a  biscuit  board 
which  fitted  inside,  and  on  which  tbe  deceased 
kneaded  dough  and  made  bread. 

Some  of  the  testimony  on  the  part  of  tbe 
state  tended  to  show  that  about  7  o'clock  on 
the  morning  that  Mrs.  Gordon  was  killed, 
she  was  standing  at  tbe  meal  chest  kneading 
dough,  when  tbe  defendant  came  into  the 
kitohen  with  a  Remington  hammerless 
double-barrel  shotgun  and  set  it  down  behind 
tbe  stove.  This  stove  was  standing  along  the 
west  wall  In  tbe  kitchen  and  about  three  feet 
north  from  the  door  leading  from  the  kitchen 
Into  the  dining  room.  He  asked  his  nephew, 
Clarence  Kouns,  to  take  the  gun  to  Mr. 
Schmidt's  and  have  It  repaired.  Defendant 
then  took  tbe  gun  from  where  be  bad  placed 
it  carried  it  across  tbe  kitchen,  and  set  It 
down  between  the  outer  door  on  tbe  east  of 
the  kitchen  and  the  south  end  of  tbe  meal 
chest ;  tbe  breech  being  on  the  floor  and  the 
muzzle  against  the  wall  and  top  of  the  meal 
chest  and  the  muzzle  extending  three  or 
four  inches  above  tbe  chest  Tbe  defendant 
then  went  out  into  tbe  dining  room,  and  his 
nephew  went  into  his  aunt's  Ijedroom  and 
lay  down  crosswise  on  her  bed.    Tbe  nephew 


had  gotten  into  a  doze  when  he  heard  tbe 
report  of  a  shotgun  and  then  heard  tbe  gun 
fall  to  tbe  floor.  He  Jumped  up,  saw  his 
aunt  lying  on  the  floor,  where  she  bad  fall- 
en through  the  door  into  her  own  bedroom; 
her  feet  being  partly  in  her  bedroom.  She 
was  lying  motionless,  and  there  was  some 
flour  on  one  of  her  hands.  Tbe  nephew  ran 
out  Into  the  kitohen  to  tbe  door  opening  In- 
to tbe  dining  room.  When  at  the  dining 
room  door  be  saw  the  defendant  at  the  cor- 
ner of  tbe  table  in  the  dining  room  at  a  point 
from  which  the  defendant  could  not  bare 
seen  where  tbe  deceased  lay.  Tbe  boy  said 
to  the  defendant  "I  never  done  It":  and 
the  defendant  answered,  "Ood  bless  yoix,  I 
know  you  never  done  it"  Then  both  went 
Into  the  kltehen  to  within  four  or  five  feet 
of  tbe  body  of  tbe  deceased.  The  defendant 
did  not  touch  the  body  of  his  wife,  nor  did 
he  speak  to  her.  The  defendant  and  the  boy 
then  went  from  the  kitchen  through  the  din- 
ing room  and  the  parlor  and  out  on  tbe  front 
porch.  A  man  was  standing  outside  of  the 
bouse,  and  tbe  boy  said  "my  aunt  Is  dead," 
and  the  three  went  back  Into  tbe  kltcben. 
By  that  time  the  daughter,  having  beard  the 
report  of  tbe  gun,  bad  hastened  downstairs. 
The  def«idant  was  greatly  excited,  and  was 
wringing  his  hands  and  stamping  bis  feet, 
but  at  that  time  was  shedding  no  tears. 

On  the  meal  chest  was  found  a  wooden  tray 
containing  some  flour  and  dough.  A  pair  of 
spectacles  -with  straight  temple  pieces  was 
found  In  tbe  tray.  Tbe  gun  was  on  tbe 
floor  of  tbe  kltcben  about  midway  between 
the  east  door  of  tbe  kitchen  and  the  door 
leading  from  the  kltehen  to  the  dining  room. 
The  breech  of  the  gun  was  toward  tbe  dining 
room  door  and  about  five  feet  therefrom. 
The  muzzle  was  pointed  toward  the  meal 
chest  and  was  about  four  feet  from  the  chest. 
The  poet  mortem  disclosed  a  fatal  gunshot 
wound  Just  beneath  the  mastoid  process  om 
the  right  side  of  the  bead,  about  an  Inch 
back  of  tbe  right  ear  and  a  little  below 
tbe  levti  of  the  lower  lobe  of  the  ear;  that 
tbe  shot  broke  tbe  bones  of  the  skull  and 
deflected  downward  and  came  to  tbe  maxil- 
lary bones  In  front  of  tbe  left  ear,  breaking 
both  Jaw  bones.  There  was  a  narrow  margin 
about  one-eighth  of  an  inch  wide  blackened 
with  powder  and  the  shot 

To  fully  appreciate  the  testimony  of  Clar- 
ence Kouns,  It  is,  perhaps,  well  to  state  at 
least  the  substance  or  the  principal  features 
of  his  testimony  about  and  near  tbe  time  that 
the  gun  was  discharged  that  resulted  in  the 
death  of  Mrs.  Gordon.  He  said  that  he  first 
saw  bis  undo  on  the  morning  that  his  aunt 
was  killed  in  the  dining  room  door  leading 
into  tbe  kitchen;  that  he  had  the  gun;  and 
that  he  first  set  it  down  behind  the  stove  hi 
the  kitchen,  and  after  he  first  set  it  down  be 
said  to  him  that  he  wanted  him  to  take  the 
gun  up  to  Mr.  Schmidt's  and  have  It  repaired 
and  have  it  charged  to  him,  and  he  says: 
"I  replied,  'All  right'  "    Then  he  states  that 


Digitized  by 


Google 


Mo.) 


STATB  V.  GOBDON. 


41 


hlfl  ancle  took  tb»  gmi  \sp  and  took  It  over  to 
the  meal  chest  and  set  It  down,  leaning  It 
op  against  the  meal  chest  on  the  south  side, 
and,  after  having  placed  the  gun  against  the 
meal  chest,  that  the  defendant  went  out  of 
the  kitchen  Into  the  dining  room,  and  that  be 
(Clarence)  wmt  Into  Ifrs.  Gordon's  bedroom 
and  lay  down  crosswise  on  her  bed;  that 
he  did  not  have  on  his  shoes  or  coat;  that  be 
thought  he  dozed  off  or  partly  fell  asle^; 
that  he  beard  the  gun  fire  and  fall  on  the 
floor;  that  Mrs.  Gordon  fell  through  the 
open  door  and  grazed  his  feet  as  she  fell; 
that  the  feet  or  about  four  Inches  of  the  body 
extended  into  the  kitchen,  the  rest  of  her 
body  was  In  the  bedroom;  that,  immediate- 
ly when  he  heard  the  gun  fire  and  the  gun 
fall,  he  Jumped  up,  sprang  out  of  the  bed- 
room, stepped  over  Mrs.  Gordon's  feet,  ran 
ont  toward  the  dining  room,  and  as  he  got 
Into  the  dining  room  door  he  saw  the  defend- 
ant coming  towards  him,  putting  his  arm  in- 
to a  sleeve  of  his  coat;  that  the  defendant 
was  then  on  the  other  or  west  side  of  the 
dining  room  table;  that  as  soon  as  be  saw 
the  defendant  he  said  to  bim,  "Uncle,  I  never 
done  It";  that  defendant  said,  "God  bless 
you,  I  know  yon  never  done  It"  In  one  part 
of  his  testimony  be  says  that  after  these 
words  passed  between  him  and  his  uncle, 
tbey  cried  and  went  into  the  kitchen  and 
looked  at  the  body.  In  another  part  of  his 
testimony  be  says  that:  "We  went  into 
the  kitchen.  We  were  standing  there  cry- 
ing, and  then  my  cousin  came  down,  and  he 
told  that  man  to  go  out  a  few  minutes  until 
she  got  her  clothes  on."  He  further  states 
that  neither  of  them  touched  the  body  or  the 
gun;  that  they  then  went  to  the  front  porch, 
saw  a  man  whom  Clarence  did  not  know,  and 
one  of  them  spoke  to  him.  He  came  in,  and 
the  three  went  to  the  kitchen,  and  while  there 
Miss  Alma  came  down  into  the  room  In  her 
*  night  clothes,  with  a  bed  quilt  about  her 
person.  On  direct  examination  of  Clarence 
Eouns  he  testified  that  he  thought  be  had 
been  lying  across  the  foot  of  the  bed  Just  a 
few  minutes  before  be  heard  the  report  of 
the  gun.  On  cross-examination  be  testified 
that  he  did  not  know  how  long  he  was  there; 
that  be  could  not  gauge  the  time  very  nicely 
or  accurately,  but  that  he  testified  at  the 
coroner's  Inquest  that  it  was  Immediately  or 
within  a  few  seconds  after  he  lay  down  on 
tbe  bed  that  the  shot  was  fired ;  and  that  be 
says  the  same  thing  now,  and  that  every- 
thing was  fresh  in  bis  mind  at  the  time  of 
the  coroner's  inquest.  He  further  testified 
tbat  It  was  Just  about  ten  seconds  after  the 
shot  was  fired  until  he  got  around  to  the  din- 
ing room  door  so  that  he  could  look  into 
the  dining  room,  and  saw  the  defendant  com- 
ing oat  of  bis  room  walking  fast  On  both 
direct  and  cross  examination  he  testified 
that  be  got  op  Immediately  when  he  heard 
the  gun  flre.  In  part  of  bis  testimony  he 
said  that  he  sprang  out  when  he  heard  the 
gun  flre.    At  another  time  he  said  that  im- 


mediately after  the  gnn  fired  deceased  fell, 
and  he  Jumped  out  of  bed  at  once  and  went 
to  the  door  between  the  kitchen  and  dining 
room,  and  saw  the  defendant  beyond  the  din- 
ing room  table  coming  toward  the  door  put- 
ting on  his  coat,  with  one  sleeve  of  his  ooat 
on.  This  witness  further  testified  that,  after 
the  defendant  had  set  the  gun  down  at  the 
meal  chest,  the  defendant  went  back  to  the 
door  between  the  kitchen  and  dining  room, 
and  into  the  dining  room,  and  upon  cross- 
examination  he  stated  that  defendant  then 
had  on  all  his  clothes  except  his  coat;  tbat 
he  went  into  the  dining  room  going  west; 
that  he  heard  the  noise  of  his  steps,  and  be 
says,  "I  heard  blm  walk  to  the  end  of  bis 
bed,"  and  then  says,  "I  Just  laid  down  and 
heard  him  stepping,  walking  in  there  by  bis 
bed  some  place,  in  his  bedroom."  He  fur- 
ther testified  that  be  beard  bis  footsteps 
after  his  aunt  was  killed  before  he  saw  the 
defendant  That  he  first  heard  his  footsteps 
after  the  shot  was  fired  coming  back  from  his 
room  Into  the  dining  room.  "Tbat  was  after 
I  got  ont  of  the  bed.  Just  a  second  or  two." 
That  as  he  Jumped  out  of  the  bed  he  beard 
bis  uncle  start  out  of  his  room  going  into  the 
dining  room.  That  he  appeared  to  be  walk- 
ing fast  When  be  got  around  to  the  dining 
room  door  so  be  could  look  Into  the  dining 
room,  be  saw  the  defendant  coming  to- 
wards him — coming  towards  the  kitchen 
door.  Clarence  further  said  that  he  did  not 
know  bow  long  it  was  after  the  shot  was 
fired  that  be  saw  the  defendant  coming  to- 
ward blm,  but  estimated  It ,  at  about  ten 
seconds.  He  further  states  that  when  he 
said  to  the  defendant  "I  never  done  It" 
and  defendant  replied,  "Ood  bless  you,  I 
know  you  never  done  if  defendant  could 
not  at  that  time  from  the  position  be  was  In 
have  seen  In  the  kitchen  the  body  of  the 
deceased.  Clarence  further  states  that  he 
was  somewhat  excited  when  he  said  to  his 
uncle,  "I  never  done  It"  He  further  testified 
that,  two  nights  before  the  killing  of  Mrs. 
Gordon,  defendant  said  to  bis  wife  that  be 
was  going  to  put  her  out  of  the  bouse,  and 
that  Mrs.  Gordon  did  not  make  any  reply  to 
this  statement  However,  this  statement 
was  followed  by  the  additional  statement 
that  there  was  no  fussing  between  the  de- 
fendant and  his  wife,  that  h6  treated  her 
well  and  kindly,  and  that  he  knew  of  no  un- 
friendly feeling  between  them. 

This  snfilclently  Indicates  the  nature  and 
character  of  the  testimony  given  by  this 
boy,  who  was  only  nine  years  old,  upon  the 
most  important  features  pertaining  to  this 
unfortunate  occurrence  which  resulted  In 
the  death  of  Mrs.  Gordon.  His  testimony  is 
fully  disclosed  in  ail  of  its  details  in  the 
record,  but  we  see  no  necessity  for  repro- 
ducing it  While  an  analysis  of  his  detailed 
statement  as  contained  In  the  record  may 
apparently  show  some  conflicting  statements, 
however.  In  determining  the  main  question 
involved  in  this  proceeding,  we  deem  such 
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variance  in  his  testimony  aa  Immaterial.  He 
was  comparatively  a  yonng  boy,  and  It  Is 
not  to  be  expected,  onder  the  clrcmnstances 
surrounding  him  at  the  time,  that  all  of  his 
statements  wonld  entirely  harmonize.  How- 
ever, we  are  Impressed  with  the  belief  that 
be  undertook  to  make  an  honest  and  tmth- 
ful  statement  of  what  really  occurred.  We 
will  give  his  testimony  further  attrition 
during  the  course  of  the  <q)lnlon. 

Mrs.  Ewlng  was  Introduced  on  the  part 
of  the  state.  She  substantially  said  that 
she  never  saw  the  defendant  and  his  wife 
out  In  public  anywhere  together  more  than  on 
the  front  porch,  and  that  so  far  as  she  conid 
■ee  the  deceased  did  not  seem  particularly 
friendly  toward  the  defendant  Her  obser- 
vation of  them  sitting  on  the  front  porch 
was  that  the  defendant  talked  to  her  In  a 
friendly  spirit,  but  that  the  deceased  did  not 
■eem  Inclined  to  converse  with  the  defendant 
Mrs.  Gray,  who  lived  upstairs  In  part  of 
the  Oordon  residence,  testtfled  that  on  one 
occasion  she  heard  some  little  dispute  be- 
tween them  In  the  back  yard  about  family 
affairs,  and  that  the  defendant  started  to- 
ward the  door,  and  that  the  deceased  slam- 
med the  door.  She  did  not  hear  anything 
that  was  said  at  the  time  between  them, 
TlUs  was  the  only  time  that  she  ever  heard 
anything  like  a  dispute  or  controversy  of  an 
unfriendly  character  between  them. 

The  testimony  on  the  part  of  the  defendant 
consisted  of  his  own  testimony,  together  with 
that  of  numerous  other  witnesses.  He  testi- 
fied and  explained  fully  the  location  of  his 
■tore^  and  that  he  kept  guns  In  his  store  for 
the  purpose  of  hiring  them  to  hunters;  that 
he  had  but  little  or  no  experience  In  the 
handling  of  guns.  He  had  no  clerk,  and  usu- 
ally went  to  the  store  about  7  o'clock  In  tlie 
morning  and  remained  until  9  o'clo<^  at 
olght  Sometimes  be  went  to  the  store  with- 
out bis  breakfast  and  his  wife  would  on 
such  occasions  send  his  breakfast  to  him. 
He  very  seldom  went  home  for  dinner.  That 
meal  was  usually  sent  to  him.  Here  were 
occasions  when  he  remained  late  at  the  store 
at  night  and  would  eat  a  lunch  there.  If 
he  got  home  in  time  be  would  eat  his  supper 
at  hom&  His  place  of  business  was  on  High 
street  east  of  Adams  street  On  the  night 
of  January  7,  1904,  he  took  the  grun  that  has 
been  referred  to  by  the  witnesses  home  with 
him  from  the  store  with  the  view  of  having 
his  nephew  take  it  to  the  gunsmith  with 
whom  he  had  arranged  to  repair  it  He  tes- 
tified tiiat  he  did  not  know  that  the  gun  was 
loaded,  and  took  It  home  for  the  purpose  of 
sending  It  by  his  n^hew  to  the  gunsmith's 
shop  for  repairs.  He  placed  the  gun  under 
his  bed  In  the  room  where  he  slept  The 
gunsmith's  name  was  Schmidt  His  place  of 
business  was  on  Monroe  street  betwe«i  High 
street  and  the  first  alley  south  of  High  street 
Schmidt  at  the  time  of  the  trial,  was  dead, 
and  therefore  did  not  testify  in  the  case; 
but   the   defendant  testified   that   Schmidt 


was  not  in  the  habit  of  going  to  his  place  as 
early  as  he  was,  and  that  the  gunsmith  usu- 
ally closed  up  bis  shop  before  defendant 
left  his  store.  The  defendant  then  proceeded 
to  detail  his  habit  in  going  to  and  from  his 
store.  He  said  that  his  usual  route  was 
down  McCarty  east  until  he  came  to 
Adams  street  snd  then  he  turned  north  to 
High  street  and  then  he  went  down  High 
street  until  he  reached  his  store,  and  that 
he  returned  by  the  same  route.  There  was 
no  testimony  introduced  on  the  part  of  the 
state  contradicting  the  defmdant  as  to  his 
statement  as  to  the  route  he  usually  took  In 
going  to  and  returning  from  his  store.  H« 
further  testified  that  the  next  morning  after 
taking  the  gun  home,  as  before  stated,  he  got 
up  and  put  on  all  his  clothes,  except  his 
coat  and  went  into  the  kitchen,  where 
his  wife  was  kneading  dough  at  the  meal 
chest;  that  he  asked  her. If  Clarence  coold 
take  the  gun  to  the  gunsmith's;  diat  bis 
wife  partly  turned  and  called  Clarence,  who 
sl^  in  a  little  room  which  adjoined  Mm. 
Gordon's  bedroom  on  the  west  and  from 
which  a  door  opened  Into  her  bedroom,  to 
come  here.  Clarence  came  out  <u>d  eithw 
she  or  defendant  or  both  asked  him  If  he 
could  take  the  gun  to  Schmidt's  shop  and 
have  it  fixed.  Clarence  replied  that  he  could. 
Defendant  went  back  to  his  bedroom,  got  the 
gun,  brought  it  into  the  kitchen,  and  ttdd 
Clarence  to  take  it  to  Schmidt's  shop;  that 
Schmidt  would  know  what  to  do  with  It. 
He  then  took  It  over  to  the  east  end  of  the 
kitchen  and  leaned  it  up  against  the  meal 
chest  and  wall;  the  breech  resting  on  the 
floor,  and  the  muzzle  extending  above  the  tcv 
of  the  meal  chest  He  farther  testified  that, 
when  he  set  down  the  gun  against  Oie  meal 
chest  and  wall,  he  went  back  to  bis  bedroom 
for  his  overcoat  and  basket  to  go  to  the  store; 
that  he  had  put  on  his  overcoat  and  was  In- 
the  act  of  stooping  down  to  take  up  the  bas- 
ket when  he  heard  the  gun  fire;  that  he 
started  toward  the  kitchen  and  met  Clarence 
Kouns  in  the  middle  of  the  dining  room  fioor ; 
that  Clarence  said  to  him,  "Uncle,  I  didn't 
do  it  I  didn't  do  it" ;  that  he  said  to  Clai^ 
ence,  "God  bless  your  soul,  I  know  you  didn't 
do  It" ;  that  he  and  Clarence  thai  went  Into 
the  kitchen;  that  th^  looked  at  the  body, 
but  did  not  touch  It  or  the  gun;  that  Mlas 
Alma  came  in,  and  then  Mr.  Bdwards  to  the 
door.  The  defendant  further  testlfjrlng,  de- 
nied that  there  was  any  discord  or  ill  feeling 
existing  betweoi  himself  and  his  wife.  He 
also  denied  the  statement  of  Clarence  that  be 
ever  said  to  his  wife  that  he  was  going  to 
put  her  out  of  the  house;  but  he  and  his 
daughter  testified  that  the  defendant  and 
his  wife  had,  on  account  of  the  delicate 
health  of  Mra  Gordon,  discussed  the  propri- 
ety of  renting  out  their  house  and  taking  a 
smaller  one. 

There  were  other  witnessea  who  testified 
that  immediately  after  the  killing  defand- 
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ant  mm  la  greet  mental  distress;  tbat  be 
sat  down  fat  a  chair  with  Clarence  between 
his  knees,  and  several  times  stated  tbat 
Clarence  said  be  dldnt  do  it,  and  tbat  be 
said  to  blm,  "I  know  yon  didn't  do  It,"  and  on 
cross-examination  defendant  testified  tbat  be 
"Just  kept  saying  tbat"  The  evidence  tends 
to  show  tbat  when  people  began  to  arrive  at 
the  house.  Miss  Alma  sat  by  the  defendant 
with  ber  band  resting  on  bis  shoulder,  and 
that  Clarence  remained  wltb  him  standing 
between  his  knees.  The  son  and  daughter 
both  testified  In  bebalf  of  the  defendant,  and 
tbelr  testimony  was  to  the  effect  tbat  there 
was  no  fussing  or  quarreling  between  tbelr 
father  and  mother,  and  that  tbelr  relations 
as  husband  and  wife  were  kind  and  friendly, 
while  it  was  said  by  the  daughter  tbat  some- 
times they  had  arguments  and  didn't  all 
Agree  and  have  the  same  opinion,  but  tbat  she 
bad  never  heard  them  fuss  In  tbelr  lives,  and 
that  she  never  knew  of  her  fstber  being 
gnllty  of  any  violent  conduct  toward  her 
motbo',  and  knew  of  no  violent  quarrels  be- 
tweea  them.  The  daughter  further  testified 
tbat  ber  father  had  made  a  deed  to  ber  moth- 
er, brother,  and  herself  to  certain  property, 
and  tbat  ber  mother  had  a  half  Interest  In 
three  bouses  and  lots  In  Tebbets,  Callaway 
conn^,  and  collected  the  rents  from  such 
property,  and  that  she  bad  accumulated  this 
property  by  reason  of  an  understanding  be- 
tween h&e  mother  and  her  father  In  which  ber 
fatha  allowed  ber  mother  to  borrow  money 
fnnn  tbe  building  and  loan,  and  also  mort- 
gaged the  home  place  to  buy  tbe  lots  In  Calla- 
way ooonty,  and  these  lots  were  bought  and 
built  upon.  She  further  stated  that  her  ob- 
servation was  that  ber  father  and  mother 
were  acting  In  harmony  and  trying  to  ac- 
cumulate property.  She  also  stated  that, 
while  she  thought  at  times  tbat  ber  father 
was  close  and  penurious,  yet  he  always  pro- 
vided well  for  tbe  family,  and  gave  her,  as 
well  as  ber  mother,  money  when  they  needed 
it  She  further  stated  that  she  observed 
great  expressions  of  grief  by  her  father  upon 
tbe  death  of  ber  mother.  She  said.  In  speak- 
ing of  her  mother's  death  and  different  things, 
be  cried  frequently,  bnt  right  at  tbe  time 
of  her  death  she  says  tbat  she  did  not  think 
that  her  father  shed  any  tears,  and  she  said : 
"I  didn't  shed  any  elth«:,  for  the  reason  tbat 
tbe  shock  was  too  great  for  tears."  Mrs. 
Julia  Miller  testified  on  tbe  part  of  tbe  de- 
fendant She  was  a  sister  of  Mrs.  Cordon, 
the  wife  of  the  defendant  She  substantially 
testified  tbat  she  was  at  the  house  of  the  de- 
fendant frequently  and  stayed  there  months 
at  a  time,  and  she  testified  most  emphat- 
ically tbat  she  beard  no  quarreling  between 
than,  nor  any  fnssing,  nor  harsh  words. 
Tbere  was  no  unkind  feeling  between  them, 
nothing  of  that  kind,  and  she  says:  "I 
nm  certainly  sure  about  tbat"  She  fur- 
ther said  tbat  ber  sister  had  explained  why 
Quj  did  not  occupy  the  same  room,  that  It 
was  because  her  sister  was  In  delicate  health. 


and'  that  ber  sister  gave  that  as  her  reason, 
stating  tbat  she  was  very  nervous  and  In  deli- 
cate health. 

Thers  was  other  testimony  on  the  part  of 
defendant  tending  to  show  that  this  gun  was 
very  easily  discharged.  In  fact  would  dis- 
charge easily  without  any  apparent  reason 
for  it  The  assistant  state  librarian,  Mr. 
Menteer,  and  his  brother,  as  well  as  Mr. 
Fromme,  testified  as  to  their  actual  knowl- 
edge of  this  gun.  All  of  them  bad  had  experi- 
ence with  It,  and  on  different  occasions  they 
had  had  the  gun,  and  It  was  discharged,  and 
neither  of  them  conid  give  any  reason  why 
It  should  have  been  so  discharged.  Tbere 
was  no  brush  or  twigs  that  could  have  touch- 
ed the  trigger,  and  none  of  these  witnesses 
could  explain  or  give  any  reason  for  the  dis- 
charge of  tbe  gun.  Mr.  Jack  Menteer  made 
the  further  statement  that  a  bammerlesa 
gun  Is  always  cocked  when  it  Is  loaded.  One 
of  the  witnesses  testified  that  be  was  ex- 
amining tbe  gun  at  tbe  coroner's  Inquest, 
which  was  held  shortly  after  tbe  killing, 
and  tbat  In  explaining  Its  construction  to 
the  Jury  he  slightly  touched  the  trigger  and 
the  gun  went  off.  In  addition  to  this  testi- 
mony there  were  numerous  substantial  clti- 
sens  of  Cole  county  who  testified  to  the  good 
repntatlon  of  tbe  defendant  as  a  peaceable, 
orderly,  and  law-abiding  citizen.  This  Is  a  suffi- 
cient Indication  of  the  nature  and  character  of 
tbe  controlling  facts  developed  upon  the  trial 
of  this  cause.  We  will  give  the  testimony  fur- 
ther consideration  during  the  course  of  the 
opinion. 

At  tbe  close  of  tbe  evidence  the  defendant 
requested  the  court  to  instruct  the  Jury  as 
follows:  "Tbe  court  Instructs  the  Jury  tbat 
under  all  tbe  evidence  in  tbe  case  they  would 
not  be  authorised  to  convict  the  defendant, 
and  they  will  therefore  return  a  verdict  of 
not  guilty" — ^wblcb  Instruction  tbe  court  re- 
fused to  give,  and  to  which  action  of  the 
court  the  defendant  at  the  time  excepted. 
Tbe  court  theaa.  gave  Instructions  upon  mur- 
der in  the  second  degree,  presumption  of  in- 
nocence, reasonable  doubt,  and  otho:  general 
Instructions  which  the  court  deemed  appli- 
cable to  the  cause.  Tbe  cause  was  submitted 
to  tbe  Jury  upon  tbe  evidence  Introduced' and 
tbe  Instructions  of  the  court,  and  they  re- 
turned a  verdict  finding  tbe  defendant  guilty 
of  murder  in  the  second  degree,  and  assessed 
his  punishment  at  Imprisonment  In  tbe  peni- 
tentiary for  a  period  of  10  years.  Timely 
motions  for  a  new  trial  and  in  arrest  of 
jndgmoit  were  filed  and  by  the  court  over- 
ruled. The  court.  In  conformity  with  the  ver- 
dict of  the  Jury,  caused  to  be  sitered  of  rec- 
ord Its  Judgment  of  sentence.  From  this 
Judgment  tbe  defendant  In  due  time  and 
proper  form  prosecuted  bis  appeal  to  this 
court,  and  the  record  Is  now  before  us  for 
consideration. 

W.  S.  Pope,  A.  T.  Dumm,  W.  M.  Williams, 
and  Perry  S.  Bader,  for  appellant    The  A^ 
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tomej  General  and  John  Komlsh,  for  the 
State. 

FOX,  J.  (after  stating  the  facts).  The  rec- 
ord lu  this  cause  discloses  numerons  assign- 
ments of  error  as  grounds  for  the  reversal  of 
the  judgment.  It  Is  apparent  upon  the  face 
of  the  record,  and  made  manifest  from  the 
briefs  of  counsel,  both  for  respondent  and  ap- 
pellant, that  the  most  vital  and  overshadow- 
ing proi>ositlon  confronting  us  for  considera- 
tion Is  the  assignment  of  error  predicated  up- 
on the  action  of  the  court  In  refusing  to  give 
the  Instruction  at  the  close  of  all  evidence  In 
the  cause,  in  the  nature  of  a  demurrer  to  the 
evidence  directing  the  Jury  to  return  a  verdict 
of  not  guilty.  The  final  solution  of  this  com- 
plaint at  the  action  of  the  court  In  refusing  to 
sustain  appellant's  demurrer  to  the  evidence 
will  determine  the  necessity  of  any  discussion 
of  the  remaining  assignment^  of  error.  Hence 
we  win  first  direct  our  attention  to  the  main 
proposition. 

It  Is  unnecessary  to  say  that  this  Is  an 
Important  case.  The  fact  that  a  human 
being  has  been  killed,  and  the  cause  of  such 
death  is  charged  to  be  the  willful  and  pre- 
meditated act  of  the  defendant,  fully  Im- 
presses It  as,  not  only  an  important  case,  but 
as  well  one  demanding  the  most  earnest  and 
careful  consideration  by  those  upon  whom 
the  great  responsibility  rests  to  malie  the 
Investigation  of  so  serious  a  charge.  The  two 
opposing  contentions  in  this  cause,  based  vp- 
on  the  facts  developed  at  the  trial,  sharply 
present  for  oar  consideration  and  solution 
the  main  proposition ;  that  Is,  on  the  one  side 
It  Is  contended  the  circumstances  In  proof 
were  sufficient,  together  with  the  legitimate 
inferences  the  Jury  were  authorized  to  draw 
from  such  circumstances,  to  warrant  tbe  court 
In  submitting  the  cause  to  the  Jury.  On  the 
other  side,  it  is  most  earnestly  Insisted  that 
the  facts  as  detailed  In  evidence  were  In- 
sofflcleut  to  take  the  case  to  the  Jury,  and 
that  the  conviction  of  defendant  was  predi- 
cated upon  mere  conjecture  or  suspicion.  The 
proper  solution  of  the  conflicting  contentions, 
as  above  stated,  necessitates  a  brief  review 
of  the  facts  as  disclosed  by  the  record  upon 
which  the  trial  court  submitted  this  cause 
to  the  Jury.  We  have  carefully  considered 
the  testimony  as  disclosed  by  the  record,  in 
fact  have  read  every  line  of  the  testimony 
elicited  upon  the  trial,  and  the  proper  solu- 
tion of  the  contentions  urged  by  opposing 
counsel  must  be  sought  in  a  fair  and  impar- 
tial consideration  of  such  testimony. 

First.  It  Is  contended  on  the  part  of  the 
respondent  that  the  testimony  Introduced  by 
the  state  established,  or  at  least  Indicated, 
a  motive  on  the  part  of  the  defendant  In 
killing  his  wife.  Second.  It  is  insisted  that 
the  proof  establishing  the  motive  of  the  de- 
fendant for  the  commission  of  the  crime,  to- 
gether with  other  facts  and  circumstances 
d<>talled  In  evidence,  fully  warranted  the 
oourt  In  submitting  the  case  to  the  Jm-y. 


Third.  It  is  also  earnestly  contended  by  re- 
spondent that  the  facts  and  circumstances 
in  proof  clearly  point  to  the  guilt  of  the 
defendant  of  the  charge  preferred  against 
him,  and  that,  whether  such  circumstances 
were  consistent  with  each  other,  and  incon- 
sistent with  any  reasonable  theory  of  the 
defendant's  innocence.  Is  a  question  of  fact 
for  the  Jury,  and  therefore  the  case  was 
properly  sent  to  the  Jury. 

1.  This  leads  us  to  the  first  inquiry  as  to 
what  motive  does  the  record  disclose  that 
prompted  the  defendant  to  kill  his  wife? 
The  only  motive  suggested  by  the  learned 
Attorney  General  Is  that  of  ill  will,  and. 
If  that  was  in  fact  the  motive,  the  testimony 
In  order  to  establish  it  should  show  that 
state  of  feeling  of  ill  will  and  revenge  on 
the  part  of  the  defendant,  which  when  fully 
considered  would  authorize  the  triers  of  fact 
In  seeking  a  motive  for  the  commission  of 
the  offense  to  reasonably  conclude  that  sncb 
feeling  of  III  will  and  revenge  on  the  part 
of  the  defendant  was  the  motive  which 
prompted  him  to  kill  his  wife.  If  the  de- 
fendant killed  his  wife,  and  the  proof  shows 
that  fact,  it  is  not  essential,  in  order  to  war- 
rant his  conviction,  to  establish  a  motive; 
but.  If  in  this  case  it  is  contended  that  a 
motive  on  the  part  of  the  defendant  to  kill 
his  wife  was  established  by  the  evidence, 
then  we  say  we  are  unable  to  give  our  as- 
sent to  such  contention.  We  have  carefully 
analyzed  the  testimony  on  the  part  of  the 
state  and  have  reached  the  conclusion  that 
such  testimony  falls  far  short  of  establish- 
ing that  deep-seated  feeling  of  ill  will  and 
revenge  which,  In  contemplation  of  law, 
'would  be  denominated  motive  which  would 
prompt  one  person  to  take  the  life  of  an- 
other. 

The  only  testimony  on  the  part  of  the 
state  which  points  In  any  manner  toward 
the  establishment  of  the  proof  of  that  state 
of  feeling  of  111  will  and  revenge  which 
would  prompt  defendant  to  kill  bis  wife  Is 
that  of  the  little  nine  year  old  boy  who  had 
been  reared  In  the  family  of  the  defendant, 
Mrs.  Gray,  who  lived  in  part  of  the  house, 
and  Mrs.  Ewlng,  who  was  a  near  neighbor. 
The  boy  testifies  that,  two  nights  before 
the  killing  of  Mrs.  Gordon,  he  heard  the 
defendant  say  to  her  that  he  would  put  her 
out  of  the  house.  This  was  all  that  was 
said.  This  same  boy  says  they  were  not 
quarreling,  that  he  Just  came  in,  told  her 
he  was  going  to  put  her  out  of  the  house, 
and  that  was  all;  no  explanation  of  the 
tone  of  voice,  as  to  whether  he  was  in  an 
111  humor  or  temper,  but  says  the  reverse, 
that  there  was  no  quarreling.  He  further 
stated  that  the  defendant  and  his  wife  had 
raised  him,  and  they  were  not  In  the  habit 
of  quarreling  or  fussing  with  each  other, 
and  that  the  defendant  was  not  unkind  to 
his  aunt;  that  the  defendant  provided  well 
for  his  family,  they  all  had  plenty  to  eat 
the  house  was  well  furnished,  and  every- 
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thing  comfortable  about  it.  In  onr  opinion 
more  significance  is  attached  to  this  single 
expression  than  It  Is  entitled  to  as  testimony 
in  this  cause.  Disconnected  with  any  sort 
of  a  qnarrei  or  abuse  of  bis  wife  or  a  tone 
of  voice  which  indicated  bad  temper  or  ill 
bnmor,  the  mere  expression,  "I  will  put  you 
out  of  the  house,"  is  without  any  material 
significance,  and  is  insufficient  to  be  made 
the  basis  of  a  reasonable  conclusion  that 
bere  was  a  motive  such  as  would  ordinarily 
be  considered  a  motive,  which  in  any  way 
would  prompt  tlie  defendant  to  take  the  life 
of  his  wife.  Mrs.  Oray  simply  testified  to 
an  observation  of  what  seemed  to  her  a 
little  dispntB  between  the  defendant  and  his 
wife  on  one  occasion  in  the  back  yard,  and 
that  the  defendant  started  back  toward  ttie 
door,  and  'Qiat  Mrs.  Gordon  slammed  the 
door  to.  She  heard  none  of  the  conversation 
between  them,  but  simply  relates  the  oc- 
cnrrence  of  this  incident  Mrs.  Swing  testi- 
fies that  they  were  not  In  the  habit  of  going 
out  In  public  together,  but  that  she  bad 
observed  them  sitting  on  the  front  porch, 
and  there  appeared  to  be  an  inclination  on 
the  part  of  the  defendant  to  talk  kindly 
and  friendly  to  bis  wife  and  a  disinclination 
on  her  part  to  enter  into  a  conversation 
with  him.  This  is  substantially  what  these 
two  ladles  testified  to  at  the  trial,  and  mani- 
festly it  would  be  going  a  long  ways  in  seek- 
ing a  motive  upon  which  to  base  the  com- 
mission of  a  wrongful  act  to  predicate  it 
opon  testimony  ot  such  little  significance. 
It  is  but  common  knowledge  that  disputes 
of  this  character  often  arise  between  hus- 
bands and  wives,  and,  while  it  may  be  said 
tbat  it  would  be  better  and  much  more 
commendable  If  their  lives  could  be  spent 
entirely  bnmioniouRly  and  without  any  fric- 
tion, yet  doubtless  disputes  and  difficulties 
of  the  character  mentioned  by  the  witnesses 
occur  in  every  community,  even  in  those 
families  which  axe  regarded  as  happy  and 
well  regulated,  and  such  occurrences  usually 
do  not  provoke  a  serious  thought  by  those 
who  may  be  cognizant  of  such  occurrences, 
and  the  discord  or  disputes  between  the  de- 
fendant and  his  wife,  as  referred  to  by  Mrs. 
Gray  and  Mrs.  Ewing,  cannot  be  reasonably 
given  that  significance  and  importance  as 
would  furnish  the  basis  for  a  reasonable 
conclusion  that  the  defendant  entertained 
such  a  deep-seated  hatred  and  111  will  for  bis 
wife  sufficient  to  prompt  bim  to  destroy  her 
life. 

In  searching  the  history  of  crime  in  this 
and  other  states  of  the  Union,  where  tbe 
courts  and  Juries  have  dealt  with  tbe  ques- 
tion of  motive  sufficient  to  induce  the  taking 
of  human  life,  we  have  been  unable  to  find 
any  case  where  such  motive  was  sought  to 
be  predicated  upon  so  slight  a  showing. 
Motives  which  induce  the  commission  of 
the  crime  of  murder  are  divided  Into  dif- 
ferent classes.  Sometlmee  It  is  for  gain  and 
profit;  at  other  times  to  close  the  lips  of 


those  whom  they  fear  will  disclose  things 
which  may  be  prejudicial  to  them ;  at  other 
times  to  gratify  a  feeling  of  hatred,  HI  will, 
and  revenge.  And,  when  It  la  sought  by 
testimony  to  establish  such  motives  as  a  cir- 
cumstance pointing  to  the  guilt  of  a  person 
charged  with  the  commission  of  murder,  the 
testimony  should  be  reasonably  substantial 
before  the  triers  of  the  fact  would  be  Justi- 
fied or  warranted  In  fairly  concluding  that 
it  was  such  a  motive  that  Induced  the  com- 
mission of  the  wrongful  act.  Viewing  the 
testimony  of  the  state  alone,  it  falls  to  fur- 
nish reasonably  satisfactory  evidence  of  tbat 
deep-seated  feeling  of  hatred,  ill  will,  and 
revenge  against  his  wife  upon  which  to  base 
a  fair  conclusion  of  motive  upon  bis  part 
to  take  the  life  of  his  wife,  and,  when  all 
the  testimony  Is  considered.  Including  that 
of  the  little  boy,  the  sister  of  Mrs.  Gordon, 
the  son  and  daughter  of  the  defendant  and 
tbe  deceased,  all  of  whom  testified  to  the 
kind  and  friendly  relations  between  the 
defendant  and  his  wife,  and  tbe  absence 
of  any  substantial  testimony  showing  abuse 
by  the  defendant  of  his  wife,  or  any  quarrel- 
ing between  them,  and  the  further  showing 
made  as  to  bis  providing  for  his  family,  even 
to  the  extent  of  mortgaging  the  home  place 
for  the  purpose  of  securing  funds  for  the 
wife  to  obtain  property  in  her  own  name, 
for  which  she  subsequently  collected  the 
rents,  the  question  of  motive  is  absolutely 
negatived. 

2.  It  Is  Insisted  by  respondent  that  the 
circumstances  detailed  in  evidence  at  the 
trial,  surrounding  the  killing  of  Mrs.  Gordon, 
together  with  the  testimony  heretofore  re- 
ferred to  and  discussed,  indicating  motive, 
was  sufficient  to  warrant  the  submission 
of  the  cause  to  the  Jury.  We  have  hereto- 
fore fully  Indicated  our  views  upon  the 
question  of  motive  and  the  testimony  sought 
to  establish  it  It  is  therefore  unnecessary 
to  further  discuss  that  part  of  the  case. 
Numerous  circumstances  are  pointed  out  by 
respondents  as  warranting  the  submission 
of  this  cause  to  the  Jury.  As  before  stated, 
we  have  analyzed  in  detail  all  of  the  testi- 
mony surrounding  this  unfortunate  occur- 
rence. The  difficulty  with  which  the  state 
was  confronted  In  making  out  a  case  suf- 
ficient to  go  to  the  Jury  was  that  the  same 
evidence  upon  which  It  had  to  rely  in  order 
to  secure  a  conviction,  wblch  in  any  way 
pointed  towards  the  commission  of  tbe  crime 
charged  by  the  defendant  equally,  if  not 
more  clearly,  tended  to  show  that  he  was 
not  guilty' of  tbe  offense  charged.  In  other 
words,  there  was  not  a  circumstance  de- 
tailed before  tbe  Jury  upon  the  trial  of  this 
cause  but  what  was  clearly  reconcilable  with 
the  theory  of  absolute  Innocence  of  the  de- 
fendant, and  making  every  fair  and  le- 
gitimate inference  from  tbe  circumstances 
relied  upon  by  the  state,  still,  when  all  of 
the  testimony  Is  carefully  analyzed.  It  is 
made  manifest  tbat  the  finding  of  tbe  Jury 
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aa  to  some  of  the  facts  necessary  to  support 
their  finding  was  predicated  upon  mere  oon- 
Jectnre  or  ausplclon. 

Common  obaerratlon  demonstrates  that 
moi  frequently  do  things  unusual  and  with- 
out any  apparent  reason  for  so  doing,  and 
It  often  occurs  that  their  acts,  apparently 
Innocent  at  the  time,  are  construed  at  least 
as  suQ>lclou8  circumstances  when  they  are 
subsequently  charged  with  the  commlsrion 
of  some  otTense.  In  this  case  the  gun  of  the 
defendant  was  out  of  repair.  The  testimony 
shows  that  the  night  before  this  accident  he 
dosed  his  store  rather  late,  and  took  the  gisn. 
home  with  blm.  His  wife  and  ntsphew  had 
retired.  He  went  into  his  room,  put  the 
gun  under  his  bed,  and  retired.  The  next 
morning,  according  to  the  testimony  of  Clar- 
ence Konns,  the  nephew  of  the  deceased,  up- 
on whose  testimony  the  state  most  rely  for 
rapport  (rf  the  Judgment  in  this  caae,  he 
went  into  the  kitchen  with  his  gun.  He 
■aid  to  Clarence,  In  the  presence  of  his  wife, 
that  he  wanted  him  to  take  the  gun  to  Mr. 
Schmidt* ■  Emd  have  it  repaired,  and  hav«  It 
charged  to  him.  According  to  Clarence's  tes- 
timony, he  first  set  the  gun  down  l)ehlnd  the 
store,  and,  after  asking  his  n^hew  to  take 
It  to  the  Bh<q>  to  be  repaired  and  have  it 
charged  to  him,  he  then  took  the  gun  and 
placed  it  over  by  the  meal  chest,  as  hereto- 
fore indicated  In  the  statement  of  this  cause. 
Clarence  replied,  "All  right,"  that  he  would 
take  the  gun.  Clarence  testified  that,  after 
his  uncle  had  set  the  gnn  down  at  the  meal 
chest,  he  (his  uncle)  went  back  to  the  door 
between  the  kitchen  and  the  dining  room  and 
into  the  dining  room,  and  that  he  had  on 
all  his  clothes^  except  his  coat  He  further 
states  tliat  Ills  uncle  went  into  the  dining 
room  traveling  west  Clarence  then  went 
Into  Mrs.  Oordon's  bedroom  and  laid  down 
crosswise  on  her  bed.  As  to  how  long  he 
was  on  tile  bed  his  testimony  is  not  entirely 
satisfactoiy.  However,  it  is  apparent  that 
be  was  only  there  a  short  time  before  the 
explosion  of  the  gun  aroused  him.  He  fur- 
ther testifies  that  about  the  time  he  laid 
down  he  heard  his  uncle;  beard  him  walk 
to  the  end  of  his  bed.  He  says:  "I  Just 
laid  down  and  heard  him  stepping,  walking 
in  there  by  liis  bed  some  place,  in  his  bed- 
room." The  gun  was  discharged,  and  the 
noise  of  the  gun  aroused  Clarence.  He  fur- 
ther testified  that  after  the  shot  was  fired, 
he  heard  the  footsteps  of  his  uncle  coming 
back  from  his  room  into  the  dining  room. 
He  says  that  as  he  Jumped  out  of  the  bed, 
be  heard  his  uncle  start  out  of  his  room 
coming  into  the  dining  room,  and  that  he 
appeared  to  be  walking  fast  and  that  when 
he  (Clarence)  got  around  to  the  kitchen  door 
so  be  could  look  into  the  dining  room,  he 
saw  the  defendant  coming  toward  him ;  that 
Is,  coming  toward  the  kitchen  door.  That 
was  only  a  few  seconds  after  the  shot  was 
fired.    The  defendant  testified  that  he  did 


not  know  tbe  gnn  was  loaded,  and  that  he 
took  it  down  to  liis  house  for  the  purpose- 
of  having  the  boy  take  it  to  the  gnnamitb's 
to  be  repaired.  Now,  while  the  Jury  wer» 
not  bound  to  believe  the  defendant  yet  the- 
fact  that  the  next  morning,  aa  soon  aa  he 
saw  bis  nephew,  he  requested  him  to  take  tlie 
gun  to  the  gunsmith's  tibop  for  repairs,  at 
least  tends-  to  corroborate  the  defendant 
Again,  we  have  in  this  case  the  testimony  ot 
the  defendant  that  at  the  time  this  gun  was 
discharged  he  was  in  his  own  bedroom,  and 
the  testimoiiy  of  his  nephew,  Clarence  Koims, 
tends  strongly  to  corroborate  the  testimony 
of  the  defendant  as  to  that  fact  While  In 
the  testimony  of  Clarence  there  are  some 
conflicting  and  inconsistent  statanenta^  yet, 
when  you  consider  his  testimony  as  a  wholCr 
there  can  be  no  question  but  what  it  tocid* 
strongly  to  corrotrarate  the  defendant's  state- 
ment that  he  was  in  his  tiedroom  when  tb» 
gnn  was  discharged.  Clarence  says  that, 
when  he  Jumped  out  of  the  bed,  he  heanl 
Ills  uncle  start  out  of  his  room  into  the 
dining  room ;  that  he  appeared  to  be  walking 
fast  and  when  he  got  around  to  the  kitchen 
door  he  saw  the  defendant  coming  from  the 
direction  of  his  room. 

Now  while  the  Jury  had  the  right  to  dls- 
r^ard  the  testimony  of  the  defendant  and 
that  it  had  the  right  to  believe  or  disbelieve 
the  testimony  of  Clarence  Kouns,  accordingly 
as  they  may  have  believed  it  to  be  true,  still 
they  were  not  warranted  in  rejecting  the 
only  testimony,  that  of  Clarence  Kouns  and 
the  defendant  which  tends  to  show  where 
the  defendant  was  at  the  time  this  gun  was 
discharged,  and  without  a  syllable  of  tesU- 
m<my  contradicting  them,  simply  conjectnre- 
or  suspicion,  because  the  gun  was  dischargedr 
that  the  defendant  was  there  present  and 
discharged  it  and  killed  his  wife.  It  was 
incumbent  upon  the  state  to  show  that  th» 
defendant  fired  the  shot  that  killed  his  wife, 
and,  while  it  is  not  necessary  that  this  show- 
ing should  be  made  by  direct  testimony,  but 
may  be  shown  by  circumstantial  evidence 
alone,  still  it  must  be  established  by  either 
direct  or  circumstantial  evidence,  and  we 
have  in  this  case  the  testimony  of  Clarence 
Kouns,  the  principal  witness  for  the  state» 
upon  whose  testimony  the  state  must  rely 
for  support  of  this  Judgment  strongly  tend- 
ing to  show  that  at  the  time  the  gun  was 
discharged  the  defendant  was  not  present 
in  the  kitchen,  but  was  in  his  own  bedroom. 
This  is  only  a  fair  and  reasonable  conclusion 
to  be  drawn  from  the  testimony  of  Clarence 
Kouns.  Analyze  his  examination  in  chief, 
or  his  cross-examination,  or  his  redirect  ex- 
amination, or  recroBS-examlnatlon,  and  but 
one.  conclusion  can  be  reached,  and  that  is 
that  when  the  shot  was  fired,  his  testimony 
strongly  indicates  that  defendant  was  in  his 
own  bedroom,  and  that  Clarence  Jumped  up- 
or  sprang  out  of  the  bed  upon  which  he  was- 
lying  and  saw  bis  uncle  coming  toward  the- 
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kitdien  walking  fast,  and  that  was  only  a 
tew  seconds  after  the  shot  was  fired. 

Our  attention  is  directed  to  the  fact  that 
the  defendant  niton  bringing  the  gun  home 
tbat  night  put  it  nnder  his  I>ed.  We  do  not 
r^ard  that  as  of  any  important  significance. 
His  wtte  and  nephew  liad  retired,  and  wliat 
dUFerenoe  wonld  it  make  whether-  be  put 
the  gnn  under  his  bed  or  set  it  op  in  the 
oomer  of  his  room?  a%at  in  onr  opinion 
does  not  throw  any  light  upon  the  crime 
diarged.  He  evidently  was  not  undertaking 
to  conceal  H  He  knew  his  nephew  was 
tliere.  He  walked  into  the  Idtchen  the  next 
morning  with  the  gun  in  his  hand,  in  the 
presence  of  his  wife  and  nephew,  and  re- 
quested Clarence  to  take  the  gnn  to  the 
gonsmitfa's  shop  for  repairs,  and  to  tell  Mr. 
Sdunldt  to  charge  the  same  to  him. 

Again,  onr  attention  Is  directed  to  the  ex- 
clamation of  Clareice  and  the  recponse  of 
the  d^endant  when  they  met  In  the  dining 
room  after  the  discharge  of  this  gun,  as  a 
clrcmnstance  prejudicial  to  the  defendant. 
Upon  this  subject  Clarence  testifies  that, 
wlien  he  jumped  up  or  sprang  out  of  The 
bedroom,  he  stq^ed  over  ICrs.  Gordon's  feet, 
ran  out  toward  the  dining  room,  and  as  he 
got  in  the  dining  room  door  he  saw  the  de- 
fendant coming  through  the  dining  room  door, 
potting  bis  arm  into  his  coat.  As  soon  as 
he  saw  the  defendant,  he  said  to  him,  "TTncle, 
I  never  done  it."  That  defendant  said,  "Ood 
bless  you,  I  know  you  never  done  It"  Taking 
a  practical  view  of  that  circumstance,  we 
think  it  is  of  very  little  importance  so  far  as 
tending  to  establish  the  guilt  of  this  defend- 
ant. Doubtless,  under  the  conditions  then 
surrounding  him,  he  had  Just  stepped  over 
tiie  feet  of  his  aunt,  who  was  lying  there 
dead,  he  was  v«ry  much  excited,  and  his 
nervous  and  excited  condition  was  manifest- 
ly apparent  to  his  uncle,  who  was  then  mak- 
ing his  way  to  the  kitchen.  His  uncle  knew 
tliat  the  gun  had  been  discharged,  and,  while 
he  may  not  have  then  been  in  a  position  to 
know  that  his  wife  bad  been  killed  by  such 
discharge,  yet  the  remark,  "Ood  bless  you, 
I  know  you  didn't  do  It,"  was  just  as  natu- 
ral and  amiUcable  to  the  firing  of  the  gnn 
as  it  wonld  have  been  had  he  fully  known 
at  that  time  that  Ills  wife  had  been  killed. 
We  cannot  agree  with  learned  counsel  repre- 
senting the  state  that  it  is  a  legitimate  In- 
feraice  from  the  use  of  the  expression  by 
defendant,  "God  bless  you,  I  know  you  didn't 
do  it,"  under  the  circumstances,  that  the  de- 
fendant knew  that  his  wife  was  dead  and 
knew  that  he  had  killed  her.  That  partakes 
more  of  conjecture  as  to  reasons  why  the 
defendant  used  such  expression  than  it  does 
of  a  legitimate  inference  which  naturally 
flows  from  the  proof  of  a  given  state  of  facts. 

In  order  to  support  the  Judgment  of  the 
trial  court  in  this  case  it  was  Incumbent  up- 
on the  state  to  establish  beyond  a  reasonable 
donbt  tltat  the  defendant  shot  and  killed  his 


wUSk  Mrs.  Gordon.  The  burdoi  by  no  means 
Is  placed  iqion  the  defendant  to  account  for 
her  death  or  the  manner  of  her  death,  and  the 
state  In  making  out  its  case  developed  the 
theory  as  advanced  by  the  defendant  that  the 
gnn  was  taken  to  the  house  with  the  view 
and  for  the  purpose  of  having  the  nephew, 
Clarence  Kouns,  take  it  to  the  shop  for  re- 
pairs; and,  when  all  the  testimony  in  this 
case  is  fully  reviewed  and  fairly  considered, 
there  is  nottilng  unreasonable  in  the  defense's 
theory  that  the  gnn  was  taken  to  the  house 
for  that  purpose.  The  taking  of  the  gun  to 
the  house  of  Itself  Is  an  innocent  act,  and  It 
Is  manifest  that,  had  not  Mrs.  Gordon  beexk 
killed,  it  would  not  have  been  thought  that 
the  act  was  an  unusual  or  unreasonable  one ; 
but,  Mra  Gordon  having  be^i  killed  by  the 
discharge  of  this  gun,  it  is  urged  now  as  a 
strong  circumstance  tending  to  prove  the 
guilt  of  the  defendant.  While  it  is  not  con- 
tended that  the  mere  fact  that  the  defendant 
having  brought  the  gun  to  the  house,  as  dis- 
closed by  the  evidence,  would  be  sufficient  to 
warrant  a  conviction,  yet  It  Is  apparent  when 
we  view  the  entire  testimony  that  the  Jury 
evidently  concluded  that  the  burden  was  upon 
the  defendant  to  show  the  manner  and  causa 
of  death,  and,  being  unable  satisfactorily  to 
do  so,  more  significance  was  attached  to  the 
fact  of  taking  the  gun  to  the  house  than  It 
was  entitled  to  nnder  the  circumstances.  If 
the  defendant  under  the  same  drcnmstances 
and  conditions  had  taken  this  gun  to  the 
house,  and  the  next  morning  bad  gone  into 
the  kitchen,  made  the  same  request  of  Clar- 
ence Kouns  to  take  it  to  the  shop,  and  set  the 
gnn  down  at  the  identical  spot,  and  It  should 
have  been  dlsdiarged,  without  killing  Mrs. 
Gordon  or  in  any  way  Injoring  her,  It  is  cleat 
that  no  one  would  have  given  a  serious 
thought  to  what  Is  now  considered  damaging 
circumstances  against  the  defendant  It  Is 
therefore  made  apparent  that  the  serious  re- 
sults of  the  discharge  of  the  gun  tended 
strongly  to  Influence  the  minds  of  the  jury, 
and  doubtless  (unconsciously  though  it  may 
have  been)  induced  them  to  give  the  circum- 
stances presented  in  evidence  undue  weight 
and  significance.  In  fact,  in  taking  a  prac- 
tical view  of  cases  of  this  character,  we  must 
not  overlook  the  Inclination  of  the  human 
family,  when  a  death  has  occurred,  either  by 
accident  or  otherwise,  to  give  undue  signifi- 
cance to  the  conduct  and  actions  of  Individ- 
uals ordinarily  Innocent  when  undertaking 
to  account  for  such  death. 

The  testimony,  as  disclosed  by  the  record, 
that  the  gunsmith's  Shop  was  not  open  in  the 
early  morning  when  the  defendant  would  be 
going  to  his  store,  and  closed  at  night  when 
coming  home,  as  explanatory  why  the  defend- 
ant did  not  pass  by  the  shop  and  leave  the 
gun  himself.  Is  not  an  unreasonable  explana- 
tion of  such  conduct  If  such  shop  was  not 
closed  at  those  times,  It  would  certainly  have 
been  a  very  easy  matter  for  the  state  to  have 
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shown  It  by  citizens  who  lived  In  the  commu- 
nity and  who  were  doubtless  famallar  with  the 
habits  of  the  keeper  of  such  shop  in  respect 
to  the  closing  and  opening  of  the  same,  and 
upon  that  subject,  like  any  other,  while  the 
Jury  may  have  disregarded  the  statements  of 
any  other  person  as  to  the  opening  and  clos- 
ing of  the  gunsmith's  shop,  still  they  would 
not  be  authorized,  without  any  testimony 
whatever  upon  the  subject,  to  conjecture  that 
such  shop  was  open  at  the  times  Indicated  by 
the  defendant  that  he  would  be  going  to  and 
from  his  store.  If  such  store  was  open  at  the 
hours  that  defendant  was  in  the  habit  of 
going  to  and  returning  from  bis  place  of  busi- 
ness. If  the  state  insists  that  the  conduct  of 
defendant  was  unreasonable  in  taking  tbe 
gun  home  at  night,  with  a  view  of  having 
the  boy  take  it  to  the  shop  for  repairs,  it 
was  incumbent  upon  the  state  to  show  that 
such  store  was  in  fact  opened  at  those  times, 
and  it  should  not  be  left  as  a  matter  of  con- 
jecture that  such  shop  was  opened,  and  that 
the  defendant's  conduct  and  actions  were  un- 
reasonable. 

Again,  our  attention  is  directed  to  tbe  cir- 
cumstance that  the  defendant,  upon  seeing 
his  wife  lying  motionless  and  dead,  did  not 
call  to  her,  nor  did  he  touch  her  or  the  gun. 
We  dare  say  that,  if  conditions  similar  to 
those  confronting  the  defendant  upon  the 
morning  his  wife  was  killed  should  surround 
a  hundred  men,  no  two  of  them  would  act 
alike.  There  is  no  accounting  for  the  con- 
duct or  actions  of  a  man,  under  the  circum- 
stances surrounding  the  defendant,  at  the 
time  be  went  Into  the  kitchen  and  found  his 
wife  dead,  and  his  conduct  and  actlans  at  that 
time,  under  conditions  confronting  him,  in 
our  opinion,  Is  of  little  significance.  No  man 
can  tell  what  would  be  the  actions  of  a  per- 
son similarly  situated.  Therefore  we  are 
unwilling  to  attach  to  the  conduct  and  actions 
of  the  defendant  at  that  time  the  importance 
that  learned  counsel  for  respondnt  so  earn- 
estly insist  upon. 

We  have  indicated  in  a  general  way  tbe 
controlling  features  of  the  testimony  in  this 
case  on  tbe  part  of  the  state,  as  well  as  the 
defendant,  which  sufficiently  discloses  the 
nature  and  character  of  the  testimony  upon 
which  the  court  submitted  this  cause  to  the 
jury,  and  we  repeat  that,  after  a  careful  anal- 
ysis of  the  testimony  alone  developed  at  the 
trial  by  the  state,  it  absolutely  fails  to  make 
out  such  a  prima  facie  case  against  tbe  de- 
fendant as  authorized  the  court  to  submit  It 
to  the  jury.  Every  fact  as  developed  In  the 
trial  of  this  cause  is  as  compatible  and  con- 
sistent with  defendant's  innocence  as  with 
his  guilt  That  Mrs.  Gordon,  the  wife  of  de- 
fendant, lost  her  life  by  the  discharge  of  a 
shotgun.  Is  conceded;  but,  upon  the  trial  of 
the  defendant  charged  with  the  killing  of  his 
wife,  the  burden  does  not  rest  upon  him  to 
show  how  she  met  her  death,  and  the  fact 
Uiat  it  Is  difficult  to  account  for  her  death 


upon  tbe  theory  of  accident  Is  not  sufficient 
to  warrant  the  jury  In  concluding  that  it  was 
not  accidentally  done,  and  that  defendant 
fired  the  fatal  shot  When  we  reach  the 
field  of  accident,  common  knowledge  and  ex- 
perience, as  well  as  the  history  with  whlcb 
we  are  all  familiar,  recording  the  occurrence 
of  many  remarkable  accidents,  fully  demon- 
strate that  accidents  occur  which  are  beyond 
the  reasoning  power  of  any  individual  to  fur- 
nish or  advance  any  reasonable  theory  upon 
which  to  predicate  or  base  the  occurrence.  No 
one  will  seriously  contend,  upon  the  facts  dis- 
closed by  the  record  in  this  case,  that  it  was 
impossible  for  Mrs.  Gordon  to  have  met  ber 
death  by  accident,  for  history  records  manj 
accidents  much  more  difficult  to  account  for 
than  the  occurrence  of  the  death  of  Mrs.  Gor- 
don under  the  circumstances  disclosed.  If 
the  evidence  as  disclosed  by  the  record  Is  to 
be  our  guide,  and  that  is  all  that  should  guide 
us  in  determining  the  sufficiency  of  the  testi- 
mony, then  we  say  that  it  fails  to  show  that 
either  the  defaidant  or  the  boy  killed  Mnu 
Gordon,  and  we  are  of  the  ophilon  that.  If 
conjecture  Is  to  be  resorted  to,  this  record  dis- 
closes far  better  reasons  for  conjecturing  that 
this  gun  was  discharged  accidentally  and 
produced  ber  death  than  it  does  that  It  was 
willfully  discharged  by  either  tbe  defendant 
or  the  boy,  and  that  ber  death  was  occaslrai^ 
ed  by  either  of  them. 

This  brings  us  to  the  only  remaining  prop- 
osition insisted  upon  by  respondent  It  is 
very  earnestly  and  ably  argued  by  counsel 
for  the  state  that  the  question  as  to  whether 
tbe  circumstances  in  proof  are  consistent 
with  each  other  and  inconsistoit  with  any 
other  reasonable  theory,  other  than  that  of 
tbe  guilt  of  the  defendant,  is  a  question  of 
fact  for  the  jury,  and  such  question  Is  In- 
variably submitted  to  the  jury  by  proper  in- 
structions. Upon  this  proposition,  we  will 
say  that  it  may  be  conceded  that,  where  cir- 
cumstances are  detailed  in  evidence  whldb 
point  to  the  guilt  of  the  defendant,  charged 
with  a  criminal  offense,  then  it  is  a  question 
of  fact  to  be  passed  upon  by  the  jury  as  to 
whether  the  circumstances  offered  in  evidence 
are  of  such  a  nature  and  character  as  render 
them  consistent  or  inconsistent  with  any  oth- 
er theory  than  that  of  tbe  guilt  of  the 
defendant.  The  fundamental  error  assumed 
by  this  argiunent  is  that  it  overlooks  the  ques- 
tion, which  is  one  purely  for  the  court  and 
that  is,  at  the  close  of  the  evidence,  it  Is  the 
exclusive  province  of  the  court  to  determine 
whether  or  not  there  is  any  substantial  evi- 
dence which  would  authorize  the  submission 
of  such  an  Issue  of  fact  to  tbe  jury.  In  this 
case  we  repeat  that  we  have  carefully  con- 
sidered all  the  details  of  the  testimony  and 
have  reached  the  conclusion  that  upon 
the  facts  as  developed  by  the  state  in  making 
out  its  case,  there  was  no  substantial  rea- 
son or  evidence  upon  which  the  court  was 
warranted  In  submitting  the  Issue  of  the  con- 
sistency or  Inconsistency  of  the  drcumatances 
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detailed  In  erldence.  The  state.  In  present- 
ing the  clrcnmstanosB  of  this  case  to  the  Jury, 
dereloped  the  entire  case,  which  Included  the 
theory  of  the  defense  that  the  death  of  Mrs. 
Gordon  was  the  result  of  accident,  and  the 
conTlctlon  was  sought  to  be  supported  upon 
the  theory  ttiat  the  circumstances  detailed 
in  evidence,  together  with  the  conduct  and  ac- 
tions of  the  defendant,  established  the  fact 
that  the  accidental  theory  Is  unreasonable. 
Upon  this  proposition  It  Is  sufficient  to  say, 
upon  the  testimony  as  disclosed  by  the  record, 
that  the  theory  that  the  death  of  Mrs.  Gordon 
resulted  from  accident  is  not  unreasonable, 
and,  conceding  the  truth  of  all  the  evidence 
introduced  by  the  state,  such  evidence  falls 
far  sliort  of  establishing  the  guilt  of  the  de- 
fendant, and  is  by  no  means  Inconsistent 
with  the  theory  that  the  death  of  Mrs.  Oor- 
don  was  accidental,  and  that  the  defendant 
is  innocent  of  the  crime  charged. 

Thus  far,  in  reviewing  the  testimony  dis- 
closed by  the  record  in  this  cause,  we  have 
confined  the  discussion  principally  to  the 
facts  as  developed  by  the  state.  When  we 
consider  aU  of  the  testimony,  including  that 
introduced  by  the  defendant.  It  simply  tends 
to  support  and  emphasize  the  correctness  of 
the  conclusions  as  herein  Indicated.  The  tes- 
timony of  the  Menteer  brothers,  as  well  as 
that  of  Clarence  Fromme,  clearly  demon- 
strates the  difficulty  of  accounting  In  any 
reasonable  way  as  to  the  discharge  of  the 
gun.  The  testimony  of  the  sister  of  the  de- 
ceased, as  well  as  the  son  and  daughter  of  the 
defendant  and  his  deceased  wife,  put  at  rest 
the  extremely  slight  testimony  as  to  any  ill 
feeling  existing  on  the  part  of  the  defendant 
against  his  wife.  Ttie  occupancy  of  separate 
rooms  by  the  defendant  and  the  deceased,  as 
well  as  the  habit  of  the  deceased  in  bolting 
the  doors,  is  entirely  satisfactorily  explained 
by  the  testlnxmy  of  the  sister  and  daughter 
of  Mrs.  Gordon.  We  see  no  necessity  for 
pursuing  the  discussion  of  the  facts  at  any 
greater  length.  The  law  as  applicable  to 
the  state  of  facts  disclosed  by  this  record 
is  well  settled  In  this  state.  While  this  court 
has  ever  beea  prone  to  yield  to  the  finding  of 
a  Jury  upon  issues  of  fact  fairly  presented  to 
them,  and  has  uniformly  indicated  Its  dis- 
position to  yield  to  the  Judgment  of  the  Judge 
who  presided  at  the  trial,  yet,  where  the  life 
or  liberty  of  a  citizen  was  involved.  It  has 
with  equal  uniformity  announced  that  Judg- 
ments of  conviction  for  crime  must  have  sub- 
stantial testimony  upon  which  to  rest,  and, 
in  the  absence  of  such  substantial  evidence, 
have  never  hesitated  to  reverse  the  Judgment. 
An  examination  of  the  opinions  by  this  court 
from  its  earliest  history  to  the  present  time 
presents  but  one  unbroken  line  of  expression 
npon  this  subject;  that  Is,  that  a  Judgment 
of  conviction  upon  insufficient  evidence 
should  be  reversed.  State  v.  Crabtree,  170 
Uo.  642,  71  8.  W.  127;  State  v.  Nesenhener, 
164  Mo.  461,  65  S.  W.  230;  State  v.  Scott; 
m  Mo.,  loc.  cit  673,  76  S.  W.  960 ;    Stat*  v. 
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Mahan,  138  Mo.  112,  89  S.  W.  465 ;  State  v. 
Marshall,  47  Mo.  87a 

There  is  no  rule  of  law  that  Is  more  deeply 
or  firmly  imbedded  in  our  criminal  Jurisprud- 
oice  than  the  one  which  requires  that  the 
gulK  of  an  Individual  charged  with  the  com- 
mission of  a  crime  should  be  established  by 
clear  and  convincing  proof.  It  has  often  been 
said  by  this  court  that  defendants  should  not 
be  convicted  upon  mere  suspicions  of  guilt, 
or  even  strong  probabilities  of  guilt;  but  to 
warrant  their  conviction  the  testimcmy,  when 
all  considered,  should  be  clear  and  convin- 
cing, entirely  satisfying  the  minds  and  con- 
sciences of  the  Jury.  The  law  announced  by 
the  courts  is  not  merely  for  an  hour,  a  day, 
or  a  week,  but  (ire  precedents  that  must  be 
general  in  their  application  to  the  guilty  and 
innocent  alike,  and  as  was  said  in  the  case  of 
State  V.  King,  174  Mo.,  loc  dt  662,  74  S.  W. 
631:  "This  defendant  may  be  guilty.  If  so, 
the  testimony  falls  to  show  it  satisfactorily; 
and.  If  he  is.  It  Is  better  that  he  escape  than 
to  make  a  precedent  that  must  be  general  in 
Its  application  to  the  guilty  and  Innocent 
alike." 

We  have  thus  indicated  our  views  npon 
this  cause  as  disclosed  by  the  record,  and  the 
result  of  the  conclusions  reached  upon  this 
proposition  renders  it  unnecessary  to  dis- 
cuss the  remaining  proxxisltlons  presented  for 
consideration.  The  testimony  in  this  cause 
Is  insufficient  to  support  the  finding  of  the 
Jury,  and  at  the  close  of  all  the  evidence  the 
court  should  have  directed  the  Jury  to  return 
a  verdict  of  not  guilty. 

The  Judgment  of  the  trial  court  should  be 
reversed,  and  the  defendant  disdiarged,  and 
it  so  ordered.    All  concur. 


GOPP  T.  ST.  LOUIS  TRANSIT  OO. 

(Supreme  Court  of  Missouri,  Division  NOw  2. 

Oct  17,  1006.) 

1.  Street  BAZLBOAua— Peoxstbiars— Use  oi> 
Stbeet. 

The  fact  that  a  railroad  track  wai  laid  is 
a  public  highway,  did  not  make  a  pedestrian 
walking  thereon  a  trespasser,  be  being  entitled 
to  use  the  street  for  all  ordinary  purposes  in 
the  exercise  of  due  care  and  caution. 

fBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  »  1»3,  195,  206.] 

2.  Same— OoixisiON— Death   or   Pedestrian 

— PbESUMPTIONS — BCBDEN   OF  PbOOT. 

Where  intestate  was  killed  by  being  struck 
by  a  street  car,  the  law  presumes  that  he  was 
exercising  ordinary  care  at  the  time,  and  the 
burden  of  rebutting  such  presumption  is  on 
the  defendant 

[Eld.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  44,  Street  Railroads,  {  228.] 

8.  Same— CoHTsiBUTOST  NBouaEnoK. 

A  pedestrian  is  not  guilt?  of  contributory 
negligence  as  a  matter  of  law  in  walking  at 
night  on  a  street  railway  track. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig; 
vol.  44,  Street  Railroads,  }  206J 

4.  SAicE--QuEsnoN  ros  Jubt. 

In  an  action  for  death  of  plaintiff's  m- 
testate  by  being  struck  by  a  street  car  while 


Digitized  by 


Google 


50 


M  SOTJTHWBSTBRN  BEPOBTEB. 


(Ma. 


he  WM  on  the  track  at  night,  eTidence  \eld 
to  require  anbmlaalon  of  the  qnection  of  defend- 
ant's nesllsence  and  plaintiera  contributory  neg- 
ligence to  the  jary. 

[Bd.  Note. — For  caaea  in  point,  see  Cent  Dig. 
Y^  44,  Street  Railroads,  Sl  251,  2511) 

S.  SAKK— DiSCOTXBBD    Pkbii. 

A  street  car  company  is  liable  eren  to  a 
trespasser  if  it  fails  to  use  ordinary  care  to 
prevent  injuring  him  after  discovering  his  peril. 

[Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  44,  Street  Railroads,  |  219.] 
a.  Samb— Pbhsons  on  Track— Bvidkncb. 

Intestate,  while  lying  on  defendant's  street 
ear  tracl<  at  night,  was  struck  and  killed  by  an 
approaching  car,  and  defendant's  servants  testi- 
fied tiiat  intestate  could  have  been  readily  seen  on 
the  track  for  from  40  to  75  feet  ahead  of  the 
car,  and  that  the  car  was  actually  stopped  in 
32  feet  after  intestate  was  discovered  on  the 
track.  Held,  to  Justify  an  inference  that  de- 
fendant's motorman  if  he  had  been  exercising 
ordinary  care  could  have  discovered  intestate 
on  th«  track  in  time  to  have  avoided  injuring 
him. 

[Ed.  Note.— For  caaea  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  H  243,  244.] 

7.   TBIAIf— iRSTBUCnONB— RmJSAI,. 

Where  the  instructions  given  fully  covered 
the  caae  there  was  no  error  in  the  court'a  re- 
fusal of  additional  instructions  requested. 

[Ed.  Note. — For  cases  in  point,  aee  Cent.  Dig. 
vol.  46,  Trial,  H  651-659.] 

Appeal  from  Circuit  Court  Gasconade 
County;  Wm.  A.  Davidson,  Judge. 

Action  by  EJIIen  Goff  against  the  St  Louis 
Transit  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Boyle  &  Priest  3.  C.  Klskaddon,  and  B.  L. 
Matthews,  for  appellant  A.  B.  Taylor,  for 
respondent 

OANTT,  J.  This  Is  an  action  by  Ellen 
Goff,  the  widow  of  Patrick  Goff,  for  the 
negligent  killing  of  said  Patrick  Goff  by  the 
defendant  company  by  a  street  car  operated 
by  the  defendant  company,  on  the  night  of 
March  12,  1901.  The  petition  alleged  among 
other  things  that  at  the  time  alleged,  Fergu- 
son avenue  at  the  place  mentioned  In  the 
petition,  was  an  open  public  highway  In  St 
Ix>ul8  county.  Mo.,  and  that  at  said  time 
plaintiff  was  the  lawful  wife  of  Patrick  Goff ; 
that  on  the  12th  day  of  March,  1901,  In  the 
evening,  and  whilst  It  was  dark,  plaintiff's 
husband  was  lawfully  upon  Ferguson  avenue, 
where  defendant's  railway  track  was  upon 
said  highway,  when  defendant's  servants,  In 
charge  of  Its  car,  carelessly  and  without 
keeping  a  lookout  ahead,  and  without  giving 
any  warning  to  plaintiff's  husband  of  said 
approach  of  said  car,  ran  said  car  on  and 
against  plalntlfTs  husband,  crushing  and  kill- 
ing him.  It  is  further  averred  that  at  the 
time  of  so  killing  her  husband,  defendant  and 
its  servants  in  charge  of  said  car  were  run- 
nlng  said  car  upon  said  highway  without 
any  headlight  or  sufficient  light  to  enable 
her  husband  to  see  and  avoid  It  which  neg- 
ligence directly  contributed  to  cause  the  in- 
jury and  death  of  plaintiff's  said  husband. 
It  Is  further  averred  that  at  the  time  of  the 


Injury  and  death  of  her  husband,  defendant's 
motorman  and  conductor  were  not  at  their 
posts  of  duty  and  In  position  to  control  or 
stop  said  car,  and  thereby  failed  to  ctmtrol 
or  stop  said  car  and  avert  the  Injury  and 
death  of  plalntlfTs  husband,  which  negllgenca 
was  a  directly  contributing  cause  to  the  in- 
jury and  death  of  her  husband.  The  action 
accrued  to  the  plaintiff  to  sue  for  a  recov- 
ery of  $5,000  according  to  the  statute  In  soch 
cases,  for  which  sum  plaintiff  prays  judg- 
ment according  to  the  statute  In  such  cases 
made  and  provided. 

The  answer  was  a  general  denial  and  a 
plea  of  contributory  negligence.  In  that  said 
Patrick  Goff  negligently  and  carelessly  enter- 
ed upon  defendant's  said  railroad  track,  and 
thereon  laid  down  In  such  place  on  said  track 
on  a  dark  night  as  to  make  It  Impossible  for 
those  in  charge  of  defendant's  car  to  prevent 
and  avoid  collision  with  him. 

The  reply  was  a  general  denlaL  The  evi- 
dence tended  to  prove  all  the  formal  facts  al- 
leged In  the  petition.  That  the  plaintiff  was 
the  widow  of  the  deceased  at  the  time  of  his 
death.  That  Ferguson  avenue,  at  the  place 
where  deceased  was  killed,  was  a  public  high- 
way in  St  Louis  county.  That  defendant 
had  a  railway  track  on  Ferguson  avenue,  on 
which  It  operated  the  car  by  which  the  de- 
ceased was  killed.  That  this  car  ran  north 
and  south  along  Ferguson  avenue,  a  distance 
of  8%  miles,  its  southern  terminus  being 
De  Ballvlere  avenue,  and  Its  northern  ter- 
minus being  the  St  Charles  Bock  Boad. 
That  Patrick  Goff  was  killed  on  the  nlgbt 
of  March  12,  1901,  on  the  track  of  the  de- 
foidant's  said  railroad.  On  that  night  a 
misty  rain  was  falling.  The  deceased  had 
been  engaged  during  the  day  at  his  avocation 
as  a  huckster  of  vegetables.  He  would  buy 
his  merchandise  In  the  city  and  sell  it  from 
wagon  about  the  suburbs  of  St  Louis.  He 
lived  on  Pennsylvania  avenue,  a  north  and 
south  street  about  1550  feet  west  from  Fer- 
guson avenue,  on  which  the  defendant  main- 
tained and  operated  Its  electric  railway. 
The  defendant  had  a  single  railway  track 
on  this  avenue.  On  the  day  of  his  deatb, 
after  his  work  was  over,  and  he  had  taken 
his  supper  at  his  home  with  his  family, 
Patrick  Goff  left  home  to  go  to  the  St. 
Charles  Bock  Boad,  a  highway  running 
northwest  from  St  Louis  to  St  Charles,  for. 
the  alleged  purpose  of  buying  feed  for  his 
horses.  He  was  next  seen  by  the  witness  for 
the  defendant  in  a  saloon  near  the  northern 
terminus  of  the  railroad  on  Ferguson  avenue, 
where  he  drank  a  glass  of  beer,  and  Inquired 
the  time  at  which  the  car  was  due.  After 
that  be  was  seen  by  an  acquaintance  as  he 
was  walking  along  St  Charles  Road  towards 
the  terminus,  and  about  75  feet  therefrom. 
He  and  this  acquaintance  exchanged  greet- 
ings as  they  passed  each  other,  and,  accord- 
ing to  this  witness,  there  was  no  sign  of 
drunkenness   npon   him.    This   was   near  8 
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a'ckx*  p.  m.  At  this  point  the  defendants 
evidence  tended  to  prove  that  on  the  day  of 
the  accident,  Fred  Koehn  saw  GotF,  the  de- 
ceased under  the  Influence  of  Hqnor.  Mrs. 
T.  y.  Cortls,  Mrs.  Rose  Kline,  and  Mrs.  Mary 
Grace  testified  that  between  6  and  7  o'clodc 
p.  m.,  on  that  day,  they  saw  Patrick  OofF, 
and  he  was  drunk.  Jacob  Walter,  a  saloon 
keeper,  whose  saloon  Is  on  the  St.  Charles 
Rode  Road  near  the  northern  termlnns  of 
Cergnaon  aToiae,  testified  that  he  saw  Golf 
abont  7:30  p.  m.,  and  he  was  tmder  the  In- 
fluence of  liquor  at  that  time.  Mrs.  Bertie 
Stlwle^  «  Bister  of  the  motorman,  testified 
that  she  lived  at  tliat  time  near  the  north- 
em  terminus  of  Fersoson  avenue,  and  on 
tlut  evening  was  going  to  attend  clioir  prac- 
tice at  a  church  near  there.  She  went  to 
an  old  car  which  Iiad  been  placed  there  as 
a  waiting  room,  to  await  the  coming  of  the 
car,  which  left  that  point  at  8  p.  m.  She  ar- 
rived some  minutes  before  the  car  was  due. 
It  was  very  dark,  and  raining  a  little. 
While  she  was  waiting,  a  man  came  within 
a  few  feet  of  her,  and  she  saw  by  his  ac- 
tions, and  because  he  was  talking  and  mut- 
tering to  himself,  that  he  was  intoxicated. 
He  started  down  the  track  south  towards  the 
bridge  on  Ferguson  avenue,  and  fearing  that 
be  ml^t  fall  between  the  ties  on  the  bridge, 
and  possibly  be  run  over  by  the  car,  then 
nearly  due,  she  followed  some  distance  be- 
hind him  almost  to  the  bridge,  where  he 
turned  ofT  of  the  track  onto  the  road,  she 
then  went  back  to  the  old  car  to  wait  for  her 
train.  She  could  see  the  man  by  the  occa- 
sional flashes  of  the  lightning.  When  the 
car  came  she  got  onto  it,  and  went  to  her 
destination.  The  evld«ice  witliont  dispute 
was  that  this  car  made  the  round  trip  of  6Mt 
mitas  every  half  hour  and  ran  at  an  average 
qieed  including  stops,  of  18  miles  an  hour. 
The  evidence  tmded  to  show  that  the  place 
where  deceased  was  killed,  was,  by  measure- 
ment, 1,000  feet  south  of  the  St  Charles  Rock 
Road  terminus  and  about  50  feet  south  of  the 
bridge  or  trestle  In  the  dark.  On  the  part 
of  tile  plalntur.  evidence  tended  to  show  that 
the  car  was  running  rapidly  when  it  passed 
Bobbins  avenue;  that  the  light  on  the  front 
of  the  car  was  very  dim,  and  at  the  time  a 
drlzEllng  rain  was  falling,  and  the  night  very 
dark.  There  was  evidence  tending  to  show 
that  the  light  on  the  front  of  the  car  was 
an  electric  bulb  giving  a  lO-candle  power 
light  There  was  other  evidence  tending  to 
show  that  there  was  a  headlight  on  the  front 
of  the  car.  There  was  evidence  that  the 
track  of  the  defendant  was  laid  in  the  ordi- 
nary form  of  a  railroad  through  the  country ; 
Oat  the  dirt  was  thrown  up  In  the  center  of 
tlM  track.  l%ere  was  evidence  also  tntdlng 
to  sliow  that  pedestrians  walked  on  this 
trat^  The  defendant's  witness  Herr  teeti- 
fled  to  having  walked  over  the  track  from 
Bobbins  avenue  to  St  Ctiarles  Rock  Road, 
some  20  or  30  minutes  before  Qoa  was  killed. 


On  the  part  of  the  defendant  the  evidence 
tended  to  show  that  the  witnesses,  on  the 
evening  of  the  accident  and  on  the  trip  on 
which  the  accident  occurred,  saw  this  car 
coming  up  the  grade  north  towards  Robblns 
avenue  at  a  distance  of  one-half  mile  from 
the  witnesses ;  that  it  was  brilliantly  lighted 
and  had  a  headlight  of  the  ordinary  kind 
used  on  street  cars;  that  In  coming  up  the 
grade  the  use  of  the  power  In  propelling  the 
car  liad  a  tendency  to  cause  the  lights  to 
shine  lees  brightly,  but  immediately  on  get- 
ting on  to  a  level  or  going  downgrade  the 
brilliancy  of  the  lights  was  restored;  that 
on  that  trip,  there  was  but  one  passenger 
aboard,  Mr.  Albert  Chapman.  The  motorman, 
conductor,  and  Mr.  Chapman  testified  that 
the  motorman  was  at  his  post  on  tbe  front 
platform  when  the  car  passed  Robblns 
avenue;  that  at  600  or  700  feet  north  of 
Bobbins  avenue,  and  after  the  car  had  got 
on  the  steep  downgrade,  it  was  stopped  liy 
the  motorman  and  Mr.  Chapman  got  off  at 
his  residence  there.  It  was  2200  feet  from 
Robblns  avenue  to  the  place  where  the  me- 
cidoit  occurred,  and  about  ISOO  ar  1600  feet 
from  Chapman's  residence.  The  evidence 
tended  further  to  show  that  when  Chapman 
got  off,  there  being  no  other  pass^iger,  the 
conductor  went  on  to  the  front  platform 
with  the  motorman.  Both  the  motorman 
and  the  cmiductor  saw  a  man  lying  on  tbe 
txaA  Just  about  the  beginning  of  the  first 
curve  in  the  road  south  of  the  St  Charles 
Rock  Road.  The  motorman  testified  that 
be  saw  the  deceased  when  he  was  about  90 
feet  from  him,  and  the  conductor  saw  him 
when  he  was  about  10  feet  distance.  The 
motorman  was  already  engaged  In  setting 
the  brake  when  the  conductor  saw  the  man. 
According  to  their  testimony,  the  man  was 
lying  crosswise  of  the  track  with  his  head 
on  the  west  rail,  and  his  feet  on  the  east 
rail.  The  motorman  testified  that  he  stop- 
ped his  car  in  about  82  feet  That  Imme- 
diately upon  seeing  the  deceased  on  the 
track,  he  set  bis  brake  and  stopped  his  car 
as  soon  as  he  could.  The  front  wheel  of 
the  foreward  truck  did  not  run  over  tbe 
man's  head,  but  must  have  pushed  it  off 
of  the  rail. 

The  evidence  tended  to  show  that  the  man 
was  killed  by  a  bolt  In  the  frame  of  tlie 
truck  which  projected  down  below  tbe 
frame  near  tbe  wheels  of  tbe  truck.  This 
bolt  struck  the  deceased  In  the  eye  penetrat- 
ing the  brain,  and  killed  him  instantly. 
There  was  evidence  tending  to  show  that  the 
clothing  of  the  deceased  looked  as  if  he  had 
wallowed  In  the  mud.  There  was  also  evi- 
dence that  wboi  the  deceased  was  discover- 
ed he  had  on  only  one  arctic  overslioe.  An 
arctic  overshoe  was  found  In  tbe  dirt  road 
somewhere  along  the  track.  There  was  evi- 
dence tending  to  show  that  this  shoe  was  the 
mate  to  the  one  on  Patrick  QofTs  foot  On 
the  contrary,  there  was  evidence  on  the  part 
of  the   plaintiff  that   the  shoe  found   and 
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•ffnred  In  erldenoa  bf  th*  defendant,  conld 
not  bare  been  worn  by  Patrick  Goff.  Tbe 
conductor,  Jobn  Molden,  teetifled  that  tbe 
light  from  the  car  that  night  extended  along 
the  track  26  yards  or  76  feet  The  road- 
master  Schemback,  testified  that  the  motor- 
man  with  the  light  from  the  car,  could  have 
seen  the  deceased  lying  on  the  track  40  feet 
ahead  of  the  car.  On  the  part  of  the  plain- 
tiff, there  was  much  evidence  tending  to 
prove  that  tbe  deceased  was  not  intoxicated 
on  the  day  of  bis  death,  nor  up  to  a  very 
few  minutes  prior  thereto.  These  were  sub- 
stantially the  facts  devel(^)ed  on  the  trial. 
Other  circumstances  may  be  adverted  to  In 
tbe  course  of  tbe  discussion  of  the  evidence. 
Tbe  objectioiis  to  the  Instructions  will  be  ex- 
amined In  the  order  In  which  they  are  made 
by  tbe  counsel  for  the  defendant 

1.  Did  the  circuit  court  err  in  submitting 
tbe  case  to  the  Jury  on  the  evidence?  The 
testimony  shows  that  the  track  of  the  de- 
fendant was  laid  in  and  along  a  public  road 
leading  from  the  suburban  subdlvi8i(Mi 
known  as  "Haul  Hill"  to  tbe  St  Charles 
So<^  Road,  and  designated  In  the  evidence 
as  "Ferguson  Avenue."  The  fact  that  a 
railroad  track  was  laid  in  this  public  high- 
way, did  not  make  Patrick  Ooff  a  trespasser 
In  walking  upcHi  It  Pedestrians  have  the 
undoubted  right  to  use  a  street  or  a  public 
road  for  all  .ordinary  purposes,  to  walk 
across  It  if  so  Inclined.  That  Patrick  Ooff 
had  a  right  to  walk  upon  any  part  of  this  road 
that  be  saw  fit  upon  exercising  due  care  and 
cauticm,  there  can  be  no  question  under  tbe 
decisions  of  this  court  Henry  v.  Railroad 
Co.,  lis  Mo.,  loc.  dt  635,  636,  21  S.  W.  214; 
Winters  v.  Railroad,  99  Mo.  617,  12  S.  W.  662, 
6  L.  R.  A.  636,  17  Am.  St  Rep.  581 ;  Scullin 
v.  Railroad  Co.,  184  Mo.  707,  83  S.  W.  760. 
When  tbe  plaintiff  -closed  her  case  in  chief 
no  witness  bad  testified  to  seeing  Patrick 
Ooff  at  the  time  be  was  struck  and  killed 
by  defendant's  car.  The  law  presumes  that 
he  was  In  the  exercise  of  ordinary  care  at 
the  time  be  was  struck,  and  the  evidence 
on  the  part  of  tbe  plaintiff  was  to  the  effect 
that  Howard  Bradford  saw  him  wltbln  30 
minutes  before  tbe  time  of  his  death,  and 
he  was  without  tbe  sign  .of  intoxication  at 
that  time,  and  there  was  no  evidence  that 
after  be  was  so  seen  by  Bradford  that  be 
Iiad  taken  anything  to  make  him  drunl^ 
The  deceased  then  being  lawfully  on  tbe 
track,  and  where  it  appeared  other  pedes- 
trians walked,  he  was  not  a  trespasser  or 
negligent  per  se  in  l>elng  on  the  track. 

Buescbing  v.  Oas  Light  Company,  73  Mo., 
k>c.  cit  233,  39  Am.  Rep.  603;  Eckhard  v. 
St  Louis  Transit  Co.,  190  Mo.,  loc  dt  618, 
614,  89  8.  W.  602;  Rapp  v.  Transit  Co.,  190 
Mo.  144,  88  S.  W.  865.  It  is  true  that  tbe 
presumption  that  the  deceased  was  In  tbe 
exercise  of  ordinary  care  at  the  time  he 
was  struck  and  killed  Is  a  rebuttable  one, 
but  tbe  burden  is  on  tbe  defendant  to  rebut 
this  presumption.    Beginning  with  this  pre- 


sumption In  favor  of  tbe  exercise  of  ordinary 
care  by  the  deceased,  and  the  fact  tbat  be 
was  not  a  trespasser  In  walking  upon  de- 
fendant's track  In  tbe  public  highway,  and 
taking  into  account  the  evidence  on  behalf  of 
the  plaintiff  tending  to  show  that  tbe  car 
was  hisufflciently  lighted  to  enable  a  pe- 
destrian to  see,  and  the  absence  of  aU  evl- 
dMice  t«idlng  to  show  that  any  signals  were 
given  tbe  deceased  of  the  approach  of  tbe 
car,  and  the  darkness  of  the  night,  and  tbe 
duty  which  the  law  devolves  upon  those 
who  operate  dangerous  machines  upon  and 
along  the  public  highways  to  exercise  ordi- 
nary care  and  prudence  in  order  to  avoid 
collisions  with  and  Injury  to  others  who 
have  a  right  to  use  the  highway,  especially 
at  places  where  the  presence  of  such  per- 
sons might  reasonably  be  expected  upon  the 
track,  we  think  the  court  did  not  err  In 
submitting  to  the  Jury  whether  tbe  defend- 
ant was  not  guilty  of  negligence  in  running 
this  car  along  tbe  said  avenue  on  a  dark 
night  without  sufficient  light  to  mable  a 
pedestrian  to  see  and  escape  the  car.  While 
it  is  true  tbat  witnesses  for  the  defendant 
testified  tliat  the  car  was  brilliantly  lighted, 
it  was  for  tbe  Jury  to  determine  whom  they 
would  believe  in  view  of  all  the  evidence. 
The  fact  that  the  motorman  and  conductor 
and  other  witnesses  did  testify  that  tbe  car 
was  well  lighted  did  not  Justify  tbe  circuit 
court  in  taking  tbe  case  from  tbe  Jury  In 
view  of  tbe  testimony  on  tbe  part  of  tbe 
plaintiff  that  the  car  was  so  di&ly  lighted 
that  one  of  tbe  witnesses,  the  wife  of  the 
deceased,  was  in  danger  of  being  struck  by 
the  same  car  because  it  was  not  sufiSclently 
lighted  for  her  to  see  it 

As  to  tbe  intoxication  of  tbe  deceased  re- 
butting the  presumption  of  care.  It  is  sufB- 
clent  to  say  that  that  was  aisp  a  question  of 
fact  which  the  Jury  alone  were  authorized 
to  determine,  there  being  much  evidence  on 
both  sides  of  this  question. 

As  to  tbe  other  ground  of  negligence  alleged 
in  the  petition  and  upon  which  the  court  in 
its  second  instruction  for  the  plaintiff,  sub- 
mitted the  case  to  the  Jury,  to  wit,  tbat  tbe 
defendant's  motorman  in  charge  of  said  car, 
failed  to  use  ordinary  care  to  look  ahead  of 
said  car  for  persons  on  tbe  track  and  in  dan- 
ger of  being  Injured  by  said  car,  and  failed 
to  control  the  movement  of  said  car  so  ai 
to  avoid  injury  to  said  Ooff,  the  testimony 
developed  this  state  of  facts  on  the  part  of 
the  defendant  Patrick  Ooff,  according  to 
the  motorman's  and  conductor's  evidence, 
was  lying  on  tbe  trade  with  bis  head  on  the 
west  rail  and  bis  feet  on  the  east  rail  at  tbe 
south  end  of  the  first  curve  in  tbe  road  south 
of  the  St  Charles  Rock  Road.  The  motor- 
man  testified  that  he  saw  the  deceased  on 
tbe  track  in  front  of  bis  car  when  be  was 
about  30  feet  from  liim,  and  tbat  he  lmm» 
diately  set  bis  brake,  and  stopped  tbe  cm 
as  soon  as  be  could.  John  Molden,  tbe  con- 
ductor of  that  car,  testified  that  be  was  on 
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tbe  car  that  night  as  conductor  thereof. 
tmat  tbe  ear  had  a  reflector  on  It  which  was 
attached  to  the  roof  over  the  motorman'a 
bead.  That  the  motorman  was  on  tbe  ves- 
tlbxile  In  front  of  the  car.  That  he  discov- 
ered tbe  deceased  lying  on  the  tracl^  with 
his  bead  on  the  west  rail  and  his  feet  on  the 
east  rail,  and  tbe  car  was  about  10  feet  dis- 
tant from  the  deceased  when  be  first  saw 
blm.  That  the  lights  on  tbe  car  were,  grood, 
and  he  could  have  seen  25  yards  In  front  of 
tbe  car.  9chemback,  tbe  roadmaster,  testi- 
fied that  a  man  could  readily  have  been  seen 
40  feet  ahead  of  the  car.  The  motorman  tes- 
tified that  be  stopped  his  car  within  32  feet 
Accepting  this  testimony  of  the  defendant's 
witnesses  as  true  that  tbe  car  not  only  could 
bave  been  Btoppei,  but  actually  was  stopped 
in  a  QMice  of  82.  feet  after  the  motorman  says 
be  saw  tbe  body  of  the  deceased  lying  Imme- 
diately across  his  track  with  bis  bead  on  one 
rail  and  bis  feet  on  tbe  other,  and  tbe  testi- 
mony of  the  defendant's  own  witness,  the 
conductor,  that  the  deceased  could  have  been 
seen  in  that  position  for  76  feet  before  tbe 
car  stmclE  blm,  and  tbe  testimony  of  tbe 
roadmaster  that  tbe  body  of  tbe  deceased 
could  bare  beoi  seen  40  feet  ahead  of  the 
car,  it  is  apparent  that  It  became  a  question 
of  fact  for  the  Jury  to  determine  whether 
tbe  motorman.  In  the  exercise  of  ordinary 
care,  would  have  seen  the  deceased  In  a  po- 
sition of  peril,  and,  by  tbe  exercise  of  ordi- 
nary care,  could  have  saved  blm.  In  Rear- 
don  T.  Railroad  Co.,  114  Mo.,  loa  dt  406, 
21  S.  W.  737,  it  was  said  by  this  court: 
'^riie  law  of  this  state  is  thoroughly  well 
settled  that  the  defendant  Is  liable  even  to 
a  trespasser,  if  it  falls  to  use  ordinary  care 
and  prudence  to  prevent  injuring  him  after 
discovering  his  peril,  and  this  doctrine  has 
been  reasserted  in  numerous  cases  in  this 
state.  Chamberlain  v.  Railroad  Co.,  133  Mo., 
loc.  cit  599.  33  S.  W.  437,  84  S.  W.  842; 
Klockenbrink  v.  Railroad  Co.,  172  Mo.,  loa 
dt  687,  72  S.  W.  900;  SculUn  v.  Railroad 
Co.,  184  Mo.,  loc.  dt  707,  88  S.  W.  760. 
But,  in  this  case,  the  deceased  was  not  a 
trespasser.  He  was  on  a  public  highway, 
but  it  must  be  conceded  that  if  the  testi- 
mony of  tbe  conductor  and  motorman  was 
true,  be  was  not  in  the  exercise  of  ordinary 
care  and  prudence  when  he  laid  himself 
down  upon  and  across  the  defendant's  trade. 
But  he  was  on  a  public  highway,  and  the  de- 
fmdant  was  operating  a  railroad  longitu- 
dinally along  that  highway,  and  It  was 
slM>wn  that  pedestrians  walleed  upon  tbe  de- 
fendant's track,  and  In  such  case  it  was  the 
duty  of  the  motorman  to  exercise  ordinary 
care  and  prudence  In  keeping  a  lookout  fot 
persons  that  might  be  upon  the  track,  and 
If  the  motorman  saw  or,  in  tbe  exercise  of 
ordinary  care  In  the  circumstances,  would 
bave  seen  tbe  deceased  lying  on  the  track 
in  time  to  have  stopped  bis  car  without  In- 
jnrlng  Iilm,  but  negligently  failed  to  do  so. 


then  the  company  Is  llabl&  And  as  tbe  do- 
fendanf s  own  witnesses  and  servants  testi- 
fied that  the  man  could  bave  readily  been 
seen  on  the  trac^  from  40  to  76  feet  abead 
of  tbe  car  and  that  tbe  car  was  actually 
stopped  within  32  feet,  we  think  the  evidence 
Justified  the  court  in  submitting  tbe  case  to 
tbe  Jury  upon  this  all^atlon  of  negligence. 
Rapp  V.  Transit  Co.,  100  Mo.  144,  88  S.  W. 
865.  Our  conclusion  is  that  the  court  did 
not  err  In  submitting  the  case  to  the  Jury 
upon  the  evidence  developed  on  the  trial. 

2.  For  the  plaintifT  the  court  gave  threo 
instructions  presenting  tbe  Issues  of  fact  on 
the  evidence  and  two  formal  instructions, 
one  defining  ordinary  care  and  tbe  other 
stating  that  the  burden  was  on  the  defendant 
to  prove  contributory  negligence.  Ndtber 
of  these  Instructions  were  objected  to  and  are 
not  criticised  by  defendant's  counsel  on  this 
appeal,  and  we  must,  therefore,  assume  that 
they  were  correct  On  tbe  part  of  the  de- 
fendant, the  court  gave  16  instructions. 
Seven  of  these  were  given  in  the  language 
In  which  they  were  asked,  and  without  modi- 
fication, to  wit:  Nos.  1,  2,  3,  7,  11,  12,  and 
15.  The  court  made  some  modifications  to 
instructions  Nos.  4,  6,  6,  8,  10,  13,  and  14. 
These  Instructions  cover  seven  pages  of  print- 
ed matter  and  are  as  follows:  "Instruction 
No.  1.  In  this  case  plaintiff  alleges  in  ber 
petition  that  while  ber  husband,  Patrick 
Goff,  was  lawfully  on  a  public  highway 
called  'Ferguson  avenue'  In  St.  Louis  coun- 
ty. Mo.,  be  received  an  injury  which  caused 
bis  death  by  defendant's  negligence  In  tbe 
following  respects,  to  wit:  (1)  That  defend- 
ant's employes  In  charge  of  one  of  defend- 
ant's cars  carelessly  and  negligently  failed 
to  keep  a  lookout  ahead,  and  by  reason  of 
such  failure  ran  onto  said  Goff  and  killed 
him.  (^  That  said  employes  negligently 
failed  to  give  said  Goff  warning  of  the  ap- 
proach of  said  car,  and  In  consequence  there- 
of ran  onto  said  Goff  and  killed  him.  (3) 
That  at  tlie  time  said  Goff  was  so  killed  de- 
fendant and  its  employes  negligently  ran 
said  car  without  a  headlight  or  sufltcient 
light  to  enable  said  Goff  to  see  said  car  and 
avoid  it,  which  alleged  negligence  directly  con- 
tributed to  cause  tbe  injury  and  death  of 
the  said  Goff.  (4)  That  at  the  time  of  the 
injury  and  death  of  the  said  Goff  defend- 
ant's motorman  and  conductor  were  not  at 
their  posts  of  duty  In  a  position  to  control 
or  stop  said  car,  and  thereby  failed  to  stop 
or  control  said  car,  wtilcb  alleged  negligence 
directly  contributed  to  the  Injury  and  death 
of  the  said  Goff.  With  respect  to  the  fore- 
going allegations  of  negligence  you  are  la> 
structed  that  the  burden  of  the  proof  is  up- 
on the  plaintiff  throughout  the  whole  case, 
to  establish  by  the  greater  weight  of  the 
evidence,  one  or  more  of  tbe  acts  of  negli- 
gence charged,  and  that  such  act  or  acts  were 
the  direct,  efficient,  and  proximate  cause  of 
tbe  death  of  the  said  Goff,  and  unless  ttao 
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plaintiff  baa  bo  proTcn,  by  tbe  greater  welgbt 
of  the  evidence  to  yonr  satisfaction,  she  Is 
not  entitled  to  recover,  and  the  verdict  most 
be  for  the  defendant. 

"(2)  Defendant,  in  Its  answer,  denies  that 
the  said  Ooff  was  killed  by  defendant's  car, 
and  also  denies  all  the  acts  of  negUgmce 
charged  by  plaintiff  in  her  petition  as  hav- 
ing been  committed  by  defendant  And  de- 
fendant, for  a  further  defense,  states  In 
Its  answer  that  tbe  said  Goff  directly  con- 
tribnted  to  bis  own  death  by  negligently  go- 
ing onto  defendant's  track  In  tbe  nighttime 
and  negligently  lying  down  thereon,  and 
that  had  he  not  negUg^ently  done  so  would 
have  not  been  killed.  Plaintiff  denies  these 
acts  of  negligence  in  her  replication. 

"^)  If  tlie  Jury  believe  from  the  evidence, 
that  at  tbe  place  where  tbe  deceased  was 
struck  and  Idlled  on  defendant's  railroad, 
said  railroad  runs  along  one  side  of  the  road 
and  not  on  the  traveled  parf  by  a  ditch  and 
tliat  there  was  no  other  road  crossing  said 
road  at  that  point,  then  the'  motorman  had  a 
right  to  presume  that  the  track  was  clear 
and  unobstructed,  and  had  a  right  to  run  bis 
car  with  that  presumption  in  view,  and  if, 
Httae  the  motorman  saw  the  deceased,  or  by 
tbe  exercise  of  ordinary  care  might  have 
seen  him,  be  did  all  he  could  with  the  appli- 
ances he  bad  on  band  to  stop  the  car  before 
the  car  struck  the  deceased,  that  the  defend- 
ant is  not  liable  In  this  action,  and  the  jury 
will  80  And,  even  though  the  Jury  may  be- 
lieve that  the  car  at  tbe  time  was  being 
run  at  a  blj^  rate  of  speed. 

"(4)  If  you  believe  from  tbe  evidence  that 
said  Goff  in  the  nighttime  went  onto  defend- 
ant's track,  and  lay  down  thereon,  and  the 
defendant's  employes  in  charge  of  said  car 
which  struck  the  said  Ooff,  by  reason  of 
tbe  darkness  of  the  night  and  the  position 
of  tbe  said  doll  on  said  track,  and  de- 
fendant was  exercising  ordinary  care  and 
failed  to  see  said  Goff  until  the  car  was  so 
close  to  him  that  said  employte  could  not 
stop  tile  car  in  time  to  avoid  striking  said 
Goff,  and  that,  after  said  employes  did  see, 
or  by  tbe  exercise  of  ordinary  care  could 
have  seen  him,  they  used  all  the  means  at 
tbelr  command  in  the  time  tbey  had  to  stop 
tbe  car  and  the  said  GofTs  own  acts  of  negli- 
gence on  his  part  dlrectiy  contributed  to  his 
death,  In  such  case  she  cannot  recover,  and 
your  verdict  must  tie  for  the  defendant 

"(5)  Although  the  jury  may  believe  that 
the  deceased  was  killed  by  being  run  onto 
by  defendant's  car  on  a  railroad  track  run- 
ning alongside  a  public  road,  yet  if  the  jury 
further  believe  that  the  place  where  the  al- 
leged casualty  occurred  was  mot  in  a  popu- 
lous city,  but  was  in  the  country  wher«?  the 
peculation  was  not  denser  and  that  the  rail- 
road track  ran  along  said  public  road  at  one 
side  thereof,  and  was  separated  from  tbe 
traveling  part  of  said  public  road  by  a  ditch 
or  gully;  and  that  at  the  time  of  tbe  night 


wben  said  casualty  occurred,  said  public 
road  was  usually  unfrequented  and  used  by 
few  persons;  that  the  night  was  dark,  and 
that  deceased  was  lying  down  on  the  rail- 
road track;  that  the  motorman  at  the  time 
in  charge  of  said  car  was  watching  for  ob- 
structions or  persons  on  tbe  railroad  track; 
and  that  as  soon  as  said  motorman  saw  de- 
ceased, or  by  the  exercise  of  ordinary  care 
could  have  seen  htm,  lying  on  the  trade,  be 
used  all  the  means  at  his  command  which  be 
should  use  to  stop  the  car,  and  avoid  run- 
ning onto  the  deceased;  then  tbe  verdict 
must  be  for  tbe  defendant;  unless  you  fur- 
ther find  that  at  the  time  tbe  plaintiff  was 
struck  and  Injured  tbe  lights  were  so  dim 
that  by  exercising  ordinary  care  he  could 
not  have  seen  the  car  in  time  to  step  aside 
and  avoid  the  injury,  or  that  the  car  was 
run  at  such  a  high  rate  of  speed  as  to  have 
caused  tbe  injury. 

"(6)  If  yon  believe  from  the  evidence  that 
at  and  Immediately  prior  to  tbe  time  tbat  de- 
fendant's car  struck  the  said  Ooff,  the  motor- 
man  of  said  car  was  on  the  front  platform 
of  said  car,  and  tbat  said  front  platform  was 
bis  poet  of  duty,  then  you  cannot  find  for 
the  plaintiff  on  the  ground  that  defendant's 
employte  were  negligent  in  falling  to  be  at 
their  posts  of  duty  on  said  car. 

"(7)  In  determining  whether  or  not  defend- 
ant's motorman  saw  or,  by  the  exercise  of 
ordinary  care,  could  have  seen  deceased  on 
defendant's  track  in  time  to  stop  the  car  be- 
fore striking  deceased,  the  jury  should  take 
into  c<»isideration  the  darkness  of  tbe  nigbt, 
the  place  where  the  accident  occurred,  tbe 
frequency  or  infrequency  of  persons  l>eln{; 
on  the  road  adjoining  said  track  or  on  said 
track  at  that  time,  the  condition  of  the  rail- 
road track  at  that  place,  the  kind  of  a  bead- 
light  or  other  ligtat  if  any,  on  tbe  car,  wheth- 
er tbe  motorman  was  at  bis  post  or  not  and 
the  efforts  the  motorman  made,  if  any,  to 
stop  the  car,  and  if  from  the  consideration 
of  these  facts  you  believe  that  the  motor- 
man  did  not  see  the  deceased,  or,  by  the 
exercise  of  ordinary  care,  could  not  have 
seen  him,  in  time  to  stop  the  car  before  strik- 
ing him,  then  the  verdict  must  be  for  the 
defendant 

"(8)  If  you  believe  from  the  evidence  that 
defendant's  motorman  at  the  time  the  said 
car  ran  onto  the  said  Goff  was  on  the  front 
platform  of  the  car,  and  tbat  said  position 
was  his  proper  post  on  tbe  said  car,  and  that 
be  was  at  that  time  keeping  a  lookout  ahead, 
and  that  on  account  of  tbe  darkness  of  the 
night  and  the  position  of  the  said  Goff  on 
the  defendant's  track,  he  could  not  see  said 
Goff  in  time  to  stop  the  car  and  avoid  strik- 
ing him,  and  tbat  when  said  motorman  did 
see  said  Gtoff,  be  used  all  tbe  means  In  bis 
command  which  he  could  use  in  tbe  time  he 
bad  to  stop  tbe  car,  and  that  notwithstand- 
ing such  efforts  cm  his  part  tbe  car  struck 
the  said  Goff  and  killed  htm,  then  you  can- 
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not  find  for  the  plalntUT  on  the  ground  that 
defendant's  employte  were  negligent  In  fail- 
ing to  keep  a  lookout  ahead." 

"(10)  Although  yon  may  believe  that  de- 
tendanf  B  employfis  In  charge  of  the  car 
which  struck  the  said  GoS  failed  to  give  any 
warning  of  the  approach  of  the  car,  yet  they 
were  not  bound  to  give  any  warning  until 
they  discovered  said  GoS  In  a  place  of  dan- 
ger, and  If,  on  account  of  the  darkness  of 
the  night,  and  the  position  of  said  QotC  on  de- 
fendant's track,  said  empioy6s  failed  to  see 
said  Gotf  until  tlie  car  was  so  close  to  him 
that  a  -warning  could  not  be  given,  or,  if 
given,  would  be  useless,  then  you  cannot  find 
for  plaintiff  on  the  ground  that  defendant's 
employte  negligently  failed  to  warn  said 
6<^  of  the  approach  of  the  car. 

"(11)  It  is  your  imperative  duty,  devolved 
upon  you  by  your  oaths  to  try  this  case  and 
decide  it  precisely  as  you  would  were  it  a 
suit  between  two  individuals.  The  fact  that 
plaintiff  is  an  individual  and  defendant  a 
corporation  should  not  make  any  difference 
with  you.  In  considering  and  deciding  this 
case  yon  should  look  solely  to  the  evidence 
for  the  facts,  and  to  the  instructions  of  the 
court  for  the  law  of  the  case,  and  find  your 
verdict  accordingly  without  reference  to 
wlio  Is  plaintiff  or  who  defendant 

"(12)  Although  the  Jury  may  believe  that 
deceased  was  intoxicated  and,  while  in  that 
condition,  he  went  onto  defendant's  track, 
and,  by  reason  of  such  intoxication,  laid 
down  thereon,  yet  such  intoxication  will  not 
excuse  the  deceased  from  the  consequence 
of  his  own  negligence.  If  any,  In  going  onto 
said  track  and  lying  down  thereon. 

"(13)  Tou  are  instructed  that  the  defend- 
ant was  not  under  any  obligation  to  furnish 
its  car  with  any  particular  kind  of  headlight, 
and  if  you  believe  from  the  evidence  that 
the  car  which  struck  the  said  Goff  was  fur- 
nished with  any  kind  of  a  headlight,  and 
that  said  car  was  at  the  time  lit  up  with 
li^ts  on  the  inside,  and  was  provided  with 
windows  in  front  through  which  lights  could 
and  did  shine,  and  that  a  person  possessed 
with  ordinary  eyesight  could  by  looking  have 
seen  the  approach  of  the  car  in  time  to  leave 
the  track  and  avoid  being  struck  by  the  car, 
then  the  plaintiff  cannot  recover  on  the 
ground  of  there  being  an  Insufflclent  light 

"(14)  Although  the  Jury  may  I>elleve  tliat 
defendant's  servants  in  cliarge  of  the  car 
which  It  is  alleged  struck  and  killed  said 
Goff  were  guilty  of  one  or  more  of  the  acts 
of  negligence  described  in  the  petition,  yet 
if  the  Jury  further  believe  that  the  said  Goff, 
by  his  acts  in  going  on  defendant's  track, 
directly  contributed  to  and  was  the  proxi- 
mate cause  of  said  injury,  then  you  will 
And  the  issues  for  the  defendant 

"(15)  Yon  are  the  sole  Judges  of  the  weight 
of  tlie  evidence,  and  the  credibility  of  the 
witnesses.  In  determining  the  credibility 
of  a  witness  or  the  weight  and  value  which 
you  should  give  to  his  or  her  testimony  you 


should  take  into  consideration  the  cliaracter 
of  the  witness,  his  or  her  manner  on  the 
witness  stand,  his  or  her  Interest  if  any  in 
the  result  of  the  trial,  his  or  her  relations 
to  or  feelings  towards  the  plaintiff  or  defend- 
ant tiie  probability  or  improbability  of  his 
or  her  statements,  as  well  as  all  the  facts 
and  circumstances  in  evidence.  If,  upon  a 
consideration  of  all  these  facts  and  circum- 
stances and  all  other  facts  and  circumstan- 
ces in  evidence,  you  believe  that  any  witness 
has  willfully  or  intentionally  testified  false- 
ly to  any  material  matter  in  issue,  you 
should  disregard  such  false  testimony,  and 
may  disregard  ail  the  testimony  of  such  wit- 
ness." 

Some  criticism  is  made  of  the  court's 
modification  of  the  Instructions,  and  the  de- 
fendant complains  of  these  changes,  but 
after  a  careful  examination  of  the  15  in- 
structions given  by  the  court  we  are  o(  the 
opinion  that  the  defoidant  has  no  ground  of 
complaint  on  this  score,  indeed  we  think 
that  the  law  of  the  case  on  the  part  of  the 
defendant  could  well  have  Iteen  stated  in  not 
exceeding  five  declarations  of  law  applicable 
to  all  the  material  facts  upon  which  the  de- 
fense was  based. 

The  defendant  also  complains  of  the  re- 
fusal of  otiier  instructions,  but  this  court 
has  time  and  again  held  that  it  was  not  er- 
ror to  refuse  Instructions  even  though  they 
were  correct  statements  of  the  law  when  the 
instructions  given  fully  covered  the  case, 
and  there  was  no  error  in  refusing  these  ad- 
ditional Instructions,  nor  in  the  modifications 
of  those  that  were  given  when  all  read  to- 
gether. Upon  the  whole  record,  we  think 
the  case  was  fairly  submitted  to  the  Jury, 
and  their  verdict  upon  the  controverted 
facts  ought  not  lie  disturl)ed. 

The  Judgment  of  the  circuit  court  Is  there- 
fore affirmed. 

BURGESS,  P.  J.,  and  FOX,  J.,  concur. 


STATE  V.  SPAUGH. 

(Supreme  Court  of  Missouri.    Division  No.  t. 
Nov.  20.  1900.) 

1.  HOMICIDK— QUKSnOn  FOB  JUBT— CONSPIBA- 
OT. 

In  a  proeecntion  for  murder,  held,  that 
there  was  ample  evidence  of  conspiracy  be- 
tween defendant  and  others  who  killed  deceased 
to  warrant  submission  to  the  jury. 

2.  Samk— Question  fob  Jubt. 

In  a  prosecution  for  murder,  held,  that 
there  was  sufficient  evidence  to  go  to  the  jury 
tending  to  show  that  defendant  himself  was 
the  skyer  of  deceased,  irrespective  of  any 
question  of  conspiracy. 

3.  Obivirai,  Law— Evidence— OmsB  Csnas. 

Proof  of  another  crime  than  the  one  for 
which  defendant  Is  on  trial  is  competent  when 
It  tends  to  establish  the  motive.  Intent,  or  ab- 
sence of  mistake  or  accident  or  the  identity  of 
the  person  charged  with  the  commission  of  the 
crime  on  trial. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  14,  Criminal  Iiaw,  U  ^2^-835.] 
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4.  HouiciDK— Etidbnob— AraaasiBiUTT. 

In  A  prosecution  for  mordering  a.  sheriff 
wUle  arresting  defendant,  evidence  as  to  an 
aaaaolt  made  bT  defendant  npon  a  third  peraoo 
a  few  minute*  oef ore  the  miu^er,  and  that  the 
•heriff  bad  been  told  by  witness  of  such  as- 
sault by  defendant,  and  that  witness  informed 
the  sheriff  that  he  thought  defendant  had  pat 
out  snch  person's  eye,  and  that  his  face  was 
bloody,  was  admissible  to  show  that  deceased 
had  reasonable  cause  to  suspect  that  a  felony 
had  been  committed,  authorizing  him  to  arrest 
defendant  without  warrant. 
6.  Cbiuinai.  Law— Tbial  — Bvidbhob  — Ob- 
jbotions. 

In  a  criminal  prosecution,  an  objection 
to  testimony  that  it  is  incompetent  amounts 
to  no  objection. 

[Bd.  Note.— For  cases  in  point,  see  dent  Dig. 
Tol.  14,  Criminal  Law,  S|  1633,  1634.] 

6.  Sauk— CoRFEBaiONB. 

In  order  to  exclude  erldence  of  a  prisoner's 
confession,  it  most  appear  affirmatively  that 
some  inducement  to  confess  was  held  out  to 
him  by  or  in  the  presence  of  some  one  liaving 
authority. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  SS  116S-1184.] 

7.  HoMiciDB— Apfkai/— Habmless  Ereob— Ad- 
mission or  EVIDBNCE. 

In  a  prosecution  for  murder,  a  witness 
was   permitted   to   testify    that   a   short   time 

Srior  to  the  murder  he  had  been  kicked  by 
efendant.  Subeeguently  the  court  instructed 
the  jury  that  this  evidence  was  withdrawn, 
and  that  it  should  not  consider  the  same.  Beti, 
that,  if  the  evidence  was  irrelevant  it  was  harm- 
lees. 

8.  Witnesses— CBBDiBiUTT-lMPKAOHitKNT  — 
EviDEKCB  TO  Sustain. 

Where  defendant  on  cross-examination  of 
a  witness  elicited  that  witness  had  been  put  in 
jail  on  the  day  the  alleged  offense  was  com- 
mitted by  defendant,  and  was  released  and  again 
put  in  jail,  when  he  gave  a  sworn  statement,  the 
purpose  of  defendant  being  to  impress  the  jury 
that  witness  had  been  released  provided  he 
would  testify  for  the  state,  it  was  proper  to 
permit  the  prosecuting  attorney  to  rebut  such 
charge  by  testifying  as  to  why  witness  was  put 
in  iall,  and  that  no  inducements  were  held  out 
to  him  to  get  him  to  make  the  statements. 

9.  Cbiminal  Law— Evidence— ADMis8iBn.iTT 
— Fiianx  OF  Accused. 

In  a  prosecution  for  murder,  it  was  proper 
to  iwrmit  the  state  to  show  that  defendant  and 
his  brother  armed  themselves  and  fled  to  the 
mountains  and  for  six  days  evaded  arrest, 
and  that  when  finally  located  they  resisted  to 
the  utmost,  and  when  captured  had  in  their 
possession  a  shotgun,  rifle,  revolver,  and  a 
quantity   of   ammunition. 

[Ed.  Note.— For  cases  in  point,  see. Cent.  Dig. 
vol.  14,  Criminal  Law,  S|  779,  780.] 

10.  Saub— Subsequent  Incbiuinatino  Cib- 
oumstancks. 

In  a  prosecution  for  murder,  it  was  proper 
to  permit  the  state  to  show  that  very  soon  after 
the  homicide,  and  as  defendant  was  escaping, 
he  shot  at  a  nei;ro,  who  was  running  towards 
Iiim;  it  being  obvious  that  defendant  suspected 
that  the  negro  was  pursuing  bim. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  $  780.] 

11.  Gbivinal    Law— Ihbtbuotions— Reasoh- 
ablb  Doubt.  ^    ^ 

An  instruction  that  the  reasonable  doubt 
of  the  guilt  of  defendants  which  would  warrant 
the  jury  in  acquitting  them  on  the  ground  of 
naaonable  donot  of  their  guilt  should  be  a 
substantial  donbt  of  their  guilt,  upon  a  full 
and  fair  consideration  of  all  the  evidence, 
{acts,  and  circumstances  in  the  case,  and  not 


■  mera  ponibility  that  they  may  b«  innocent, 
was  not  objectionable. 

SEjd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  II  1904-1922.] 

12.  HoiaoiDB  —  Appeal  —  Tebobt  of  Lowxb 

COUBT. 

In  a  prosecntioB  for  murder,  it  appeared 
that  all  through  defendant's  testimony  he  and 
his  counsel  alluded  to  and  spoke  of  deceased 
as  the  sheriff,  whom  defendant  knew.  Defend- 
ant himself  testified  to  his  attempt  to  get  money 
to  pay  his  fine  to  the  sheriff  for  an  assault 
for  which  the  sheriff  was  about  to  arrest  defend- 
ant at  the  time  of  the  homicide.  Defendant'* 
counsel  did  not  ask  the  court  to  submit  the 
issue  of  defendant's  knowledge  of  the  official 
character  of  deceased  to  the  jury,  but,  on  the 
contrary,  assumed  that  defendant  knew  sucli 
fact  Held,  that  defendant  could  not,  on  appeal, 
pat   the  trial   court   in   error   by   shifting    his 

rition  and  Insisting  that  the  court  erred 
not  submitting  to  the  jury  the  question  as 
to  defendant's  knowldege  of  the  official  char- 
acter of  deceased. 

13.  Same— Tbiait— Question  i«b  Juby— Man- 
slauohteb. 

In  a  prosecution  for  murdering  a  sheriff, 
it  appeared  that  deceased  had  been  called  upon 
as  a  police  officer  and  had  been  Informed  tnat 
defendant  had  assaulted  and  put  out  the  eye  of 
a  person  named.  It  was  clear  that  he  had 
reasonable  ground  of  suspicion  that  defendant 
had  committed  a  felony,  and  that  he  was  fully 
authorized  to  arrest  defendant  without  a  war- 
rant. Defendant  knew  that  deceased  was  sheriff 
of  the  county,  and  his  whole  testimony  showed 
apprehension  that  deceased  had  come  to  ar- 
rest him  for  the  assault.  Defendant  a  few 
minutes  previous  to  the  homicide  had  threatened 
to  kill  any  person  who  came  to  arrest  him. 
Held,  that  there  was  no  error  in  refusal  of 
the  court  to  instruct  on  manslaughter  in  the 
fourth  degree. 

14.  Same. 

Where  defendant  In  a  prosecntion  for  mur- 
der did  not  pretend  that  he  killed  deceased  on 
account  of  any  lawful  provocation  and  in  the 
heat  of  passion,  but,  on  the  contrary,  testified 
that  he  did  not  kill  deceased,  made  no  threats 
against  his  life,  and  did  not  know  tliat  he  had 
been  shot  until  some  time  afterwards,  there 
was  no  error  in  refusing  to  instruot  on  man- 
slaughter in  the  fourth  degree. 

15.  Same— MuBDEB  in  Fibst  Deobee — Dklib- 

EBATION. 

In  a  prosecution  for  murdering  a  sheriff 
while  attempting  to  arrest  defendant,  where 
the  evidence  showed  that  defendant  had  threat- 
ened to  kill  any  one  who  attempted  to  arrest 
him,  and  that  on  the  approach  of  the  sheriff 
defendant  retreated  into  the  house,  where  be 
armed  himself  with  a  deadly  weapon,  delibera- 
tion was  sufficiently  shown  to  warrant  an  in- 
struction on  murder  in  the  first  degree. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,   Homicide,  |  844.] 

16.  Sake  —  Appeal  —  Habmlebs  Bbbob  —  In- 

STBUOnONB. 

Where  defendant  was  convicted  of  murder 
in  the  first  degree,  he  cannot  complain  that  the 
court  instructed  the  jury  on  murder  in  the 
second  degree,  the  Instraction  complained  of 
being  more  favorable  to  him  than  it  should 
have  been. 

[Bid.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  23,   Homicide,   i   720.] 

17.  Same— Tbiai.  — INSTBUOIION»— Dblibbba- 

TION. 

The  word  "deliberately"  was  properly  de- 
fined in  an  instraction  that  "it  does  not  mean 
brooded  over,  considered,  reflected  upon  for  a 
week,  day,  or  an  hour,  but  it  means  an  intent 
to  kill,  executed  by  a  person  not  under  the 
tofluence  of  violent  passion  suddenly  aioaaad 


Digitized  by 


Google 


Mo.) 


8TATB  T.  SPAUGB. 


67 


b;  some  nnlawfal  proroeatloii,  but  in  farther- 
anoa  of  a  fonned  desini  to  gratify  a  feeling  of 
revenge,  or  to  accomplish  acme  other  unlawful 
act.  And  the  passion  here  referred  to  is  that 
only  which  is  produced  by  what  the  law  recog- 
niies  as  a  Just  or  lawful  cause  of  provocation?' 
(Ed.  Note. — For  caaea  in  point,  aee  Cent.  Dig. 
ToL  28.   Homicide,  H  19,  %.] 

1&  Baicb— GoioiiasioN  or  Oftxrbx. 

On  a  trial  of  one  of  joint  defendants 
diarfed  with  murder,  an  instruction  permitting 
the  ]ni7  to  find  defendant  guilty  if  he  and  his 
codefendant  willfully,  deliDeratelr,  and  pre- 
meditatedly  did  each  with  a  gun,  that  is  to  say, 
one  of  thm  with  a  shotgun  and  the  other  of 
them  with  a  rifle,  or  one  with  a  shotgun  and 
the  other  with  a  pistol,  shot  and  killed  deceased, 
waa  not  objectionable  as  authmrising  the  Jury 
to  conrict  defendant  on  evidence  that  was  given 
against  his  codefendant. 

19.  CsnaNAi.  Law  —  Afpkai.  —  Firdiko  of 
Tbiai.  Oottbt— Dkriai.  or  Nsw  Tbiai.. 

Where  a  motion  for  a  new  trial  was  baaed 
on  the  ground  that  a  juror  had  previously 
fonned  and  expressed  opinion  as  to  the  guilt 
of  defendant,  and  the  trial  court,  after  hear- 
ing conflicting  evidence  as  to  whether  the  juror 
bad  ezpieasM  an  opinion,  overruled  the  mo- 
tion, its  finding  based  on  substantial  evidence 
irill  not  be  interfered  with  on  appeal. 

20.  SAiTB—TKiAir— Misconduct  of  Jdbt. 
On   the   trial   of  a   criminal   cause   before 

the  Jnry  had  retired  to  consider  their  verdic^ 
one  of  the  jurors  went  with  the  deputy  sheriff 
from  tbe  jury  room  to  attend  a  calf  of  nature, 
the  remaining  eleven  jurors  remaining  in  the 
jury  room,  locked  up.  During  his  absence  the 
jnror  did  not  see  any  person  except  the  deputy 
sheriff,  and  did  not  talk  with  him  in  regard  to 
the  case.  Held,  that  there  was  no  misconduct 
warranting  a  reversal  of  the  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  14,  Criminal  Law,  IS  SD46,  2047.] 

21.  Sair. 

That  a  jury  in  a  criminal  trial  occupied 
the  circuit  court  room  at  night,  a^d  on  one 
occasion  one  of  tliem  examined  a  copy  of  the 
general  statntes  to  see  how  much  fees  they  were 
allowed  for  jnry  services,  and  on  another  even- 
ing another  read  a  portion  of  an  opinion  from 
•ne  of  the  Missouri  Reports  in  a  criminal  case, 
shows  no  such  misconduct  on  the  part  of  the  ju- 
ry as  would  justify  setting  aside  their  verdict. 

22.  HomoiDB  —  Apfeai.— HABioxas  Bbbob  — 
Cor  DUCT  of  Tbial. 

At  the  beginning  of  the  trial  for  murder, 
the  prosecuting  attorney  brought  into  the  court- 
room a  shotgun,  a  Winchesier  rifle,  a  pistol, 
and  a  knife,  which  he  placed  under  the  desk 
of  the  clerk,  and  these  weapons  remained  there 
during  the  trial.  The  shotgun  and  pistol  were 
Identified  and  introduced  in  evidence.  Tbe  rifle 
and  knife  were  not  introduced,  but  during  his 
argument  one  of  defendant's  counsel  said: 
"Where  is  the  Winchester  rifle?  The  echo 
cornea  to  me  that  it  is  right  where  that  clerk's 
dedt  is  there."  This  was  the  only  reference 
made  to  Qte  rifle,  except  that  the  testimony 
showed  that  when  defendant  left  his  home  on 
the  day  of  the  homicide  he  was  armed  with  a 
Winchrater  rifle.  None  of  the  jurors  examined 
the  rifle  or  saw  it  until  this  allusion  to  it 
by  defendant's  counsel.  The  jury  held  their 
deliberations  in  the  oonrtroom,  and  the  rifle 
was  examined  by  two  of  them.  Held  that,  if 
there  waa  any  prejudice  to  defendant  from  leav- 
ing tbe  rifle  under  the  desk,  it  was  brought 
about  by  defendant's  coonael,  and  there  waa 
no  groond  for  reversaL 

23.  CsunNAi.  Law— Conduct  of  Jubobs. 
The  verdict  of  a  jnry  will  not  be  disturt>ed 

on  the  mere  ground  that  the  lawfully  authorized 
deputy  of  tbe  sheriff,  who  had  charge  of  the 
inry,  brought  a  amall  quantity  of  whisky  to 


the  sheriff  and  remained  in  the  room  only  long 
enough  for  the  jurors  to  take  a  drink  before 
retiring,  it  clearly  appearing  that  the  deputy 
had  no  communication  with  the  jury  in  regard 
to  the  case. 

24.  HOXIOIDB— EVIDBNCB— SUFFIOIBNOT. 

In  a  prosecution  for  murder,  evidence  held 
sufficient  to  sustain  a  verdict  of  murder  in 
the  first  degree. 

Appeal  from  Circuit  Court,  Beynolds  Ooui^ 
ty;  Joa.  J.  Williams,  Jud^e. 

William  Spaugh,  Jr.,  was  convicted  of 
murder  in  tbe  first  degree,  and  appeals.  Af- 
firmed. 

WllUamB  &  Frazier,  D.  L.  Rivers,  Jame» 
A.  Finch,  J.  B.  Daniel,  and  A.  Steel,  for  ap- 
pelant The  Attorney  General  and  N.  T. 
G«»try,  for  the  State. 

QANTT,  J.  On  June  9,  1905.  the  prosecut- 
ing attorney  of  Iron  county  filed  an  Informa- 
tion, duly  verified  by  his  affidavit,  wherein 
he  charged  the  defendant,  William  Spaugh, 
Jr.,  and  Mary  E.  Spaugh  and  Arthur  Spaugh, 
with  murder  in  the  first  degree  of  one  John 
W.  Polk,  in  said  county  of  Iron,  on  the  25th 
day  of  May,  1905.  The  information  was  In 
four  counts.  The  first  count  charged  that 
the  mortal  wound  was  Inflicted  with  a  shot- 
gun, the  second  count  that  the  mortal  wound 
was  Infilcted  with  a  rifle,  the  third  charged 
that  the  mortal  wound  was  Infilcted  with  a 
revolving  pistol,  and  the  fourth  charged  that 
the  mortal  wound  was  Inflicted  with  a  shot- 
gun and  rifle  and  a  pistol.  On  the  applica- 
tion of  the  defendant  a  change  of  venne 
was  granted  from  Iron  county  to  Reynolds 
county  on  the  ground  of  prejudice  of  the  In- 
habitants of  Iron  county  against  the  de- 
fendants. At  the  November  term,  1905,  of 
the  circuit  court  of  Reynolds  county,  the 
defendants  filed  a  motion  to  quash  the  in- 
formation on  various  grounds,  which  motion 
the  court  overruled.  In  this  court  the  in- 
formation Is  not  assailed,  but  it  has  been 
carefully  examined  and  it  Is  in  the  approved 
form  and  sufficient,  and  we  deem  It  unnec- 
essary to  incumber  the  record  with  a  repro- 
duction of  it  On  the  29th  of  November, 
1906,  Arthur  Spaugh,  one  of  the  defendants, 
prayed  for  a  severance,  and  it  was  granted. 
At  tbe  same  term  the  defendants  William 
Spaugh,  Jr.,  and  Maiy  B.  Spaugh  were  Joint- 
ly tried,  and  the  defendant  was  convicted 
of  murder  In  the  first  degree,  and  Mary  E. 
Spaugh  of  murder  in  the  second  degree.  A 
motion  for  new  trial  was  sustained  as  to 
Mary  B.  Spaugh,  but  overruled  as  to  the  de- 
fendant The  defendant  also  filed  a  motion 
In  arrest  which  was  heard  and  overruled. 
Thereupon  the  defendant  was  sentenced  to 
be  hung  on  the  16th  of  February,  1906. 
From  that  judgment  and  sentence  he  tias  ap- 
pealed to  this  court. 

No  objections  or  exceptions  were  taken  to 
any  of  the  Jurors.  On  the  part  of  the  state 
the  evidence  tends  to  show  that  Mary  B. 
Spaugh  is  the  wife  of  William  Spaugh,  Sr« 


Digitized  by 


Google 


68 


8S  80UTHWESTEBN  REFORTEB. 


(Mo- 


and  the  mother  of  the  defendants  William 
Spaugh,  Jr.,  and  Arttaor  Spaogb,  and  that 
William  Spangh,  8r^  and  his  family,  oon- 
BlBtlng  of  his  wife  and  two  Bona,  Ured  In  the 
town  of  Ironton,  In  Iron  connty,  a  short  dlB- 
tance  from  the  Iron  Mountain  depot  in  said 
town,  on  the  25th  day  of  May,  1905.  It  also 
appeared  in  the  evidence  that  the  deceased, 
John  W.  Polk,  was  the  sheriff  of  Iron  coun- 
ty, and  was  serving  a  second  term  In  said 
office  at  the  time  that  he  was  shot  and  killed 
In  the  bonse  of  WliUam  Spaugh,  Sr.,  on  the 
25th  of  May,  1906.  The  evidence  also  dis- 
closes that  the  sheriff  and  his  family  oc- 
cupied the  residence  attached  to  the  county 
Jail  In  said  town,  and  that  the  Jail  was  not 
far  from  the  Spaugh  home.  The  evidence 
shows  beyond  all  controversy  tliat  the  de- 
fendant and  the  other  members  of  the 
Spaugh  family  all  knew  the  deceased,  John 
W.  Polk,  and  knew  that  he  was  sheriff  of 
the  county.  On  May  25,  1906,  WUUam  R. 
Edgar,  Jr.,  a  young  man  of  17,  a  resident 
of  Ironton,  with  two  other  young  men,  went 
to  Bascber's  restanrant,  in  the  north  end 
of  Ironton,  and  while  there  were  listening 
to  a  grapbopbone.  In  a  short  time  the  de- 
fendant, William  Spaugh,  came  into  the  res- 
taurant, and  asked  Rascber  to  have  It  pla^ 
a  lively  piece,  and  when  the  grapbopbone 
began  to  play  that  tune,  the  defendant  start- 
ed to  dance  around  the  room,  and  be  circled 
past  the  Edgar  boy,  threw  bis  arms  around 
him,  trying  to  make  him  dance.  Edgar 
pulled  loose  from  the  defendant,  and  told 
blm  to  stop  bis  foolishness,  and  went  away 
and  sat  down  on  the  side  of  a  round  table 
in  the  room,  and  Rascber  started  to  change 
the  piece 'on  the  grapbopbone;  thereupon  tbe 
defendant  said.  "If  you  are  mad,  yon  can 
find  me.  If  yon  want  trouble  with  me,"  to 
which  Edgar  made  no  reply,  but  continued 
his  conversation  with  Rascber  about  tbe 
grapbopbone.  Defendant  then  walked  up  be- 
hind Edgar  and  said  to  him:  "The  more  I 
look  at  you,  the  worse  I  bate  yon;    I  am 

tired    of    yonr    Q d looks." 

Whereupon  Edgar  turned  his  head  toward 
defendant  and  said,  "Why,  Bill,  what  have 
I  ever  done  to  you?"  and  defendant  said, 

"I  have  got  a  notion  to  Imock  tbe  G 

d  —  bead  off  of  you;"  and  as  he  made 
that  remark  he  struck  Edgar  over  the  eye, 
knocking  blm  over  on  tbe  table  on  his  side, 
and  struck  him  several  times  on  tbe  back, 
and  then  caught  him  up  by  his  feet  and 
jerked  him  off  of  tbe  table.  At  this  point 
Rascber  Interfered  and  prevented  further 
trouble.  Edgar  got  out  of  the  door  of  the 
restanrant  and  ran  down  to  tbe  depot,  which 
was  near  by.  At  tbe  depot  he  got  some  wa- 
ter and  washed  the  blood  off  of  his  face,  and 
requested  tbe  station  agent  to  notify  the 
town  marshal.  After  Edgar  left  the  res- 
taurant, Rascber,  at  llie  request  of  tbe  de- 
fendant, William  Spaugh,  Jr.,  sent  a  tel- 
ephone message  to  George  Schultz  to  tell 
Brown  to  come  to  Spaugb's  bouse.     Edgar 


wait  to  tbe  office  of  Dr.  Marsball.  whers 
his  wound  was  dressed.  Dr.  Marshall  tes- 
tified that  the  eyebrow  was  cut  through,  and 
that  the  wound  was  about  1^  inches  long 
and  extended  down  to  tbe  sknlL  It  was  an 
Incised  wound  caused  by  some  sharp  Instm- 
ment.  The  wound  or  tbe  skin  healed  to- 
gether in  abont  a  wedc,  but  pus  formed  down 
next  to  tlie  bone,  and  the  abscess  formed 
there  Iiad  to  be  opened.  Mr.  Downey,  tlie 
station  agent,  called  np  tbe  telephone  op- 
erator at  tbe  central  station  and  asked  to 
have  tbe  marshal  sent  down  to  tbe  station. 
In  about  20  minutes  the  sheriff  came  to 
tbe  depot  and  asked  tbe  agent  wliat  tbe 
trouble  was,  and  was  told  that  Edgar  bad 
reported  that  Spaugh  had  hit  him.  When 
the  sheriff  came  out  of  the  depot  he  met 
Ernest  Rieke  and  asked  him  bow  it  was  and 
bow  it  bapp^ied,  and  Rieke  told  him  about 
tbe  oiconnter  In  the  restaurant,  and  told  tbe 
sheriff  that  be  thought  Edgar's  eye  was  put 
out  and  be  was  bloody  all  over  Ills  face, 
and  told  tbe  sheriff  that  Spaugh  had  gone 
down  tbe  street  afterwards  toward  bis 
home.  Thereupon  tbe  sheriff  left  and  went 
to  tbe  Spaugh  home.  The  deceased  was 
seen  by  several  witnesses  as  he  approached 
tbe  Spaugh  borne,  and  was  seen  to  stop  at 
the  front  gate,  which  was  only  a  few  st^ts 
from  the  house.  Tbe  evidence  on  tbe  part 
of  the  state  further  tended  to  prove  that  Wil- 
liam Brown  received  tbe  telephone  message 
to  go  to  the  Spaugh  home  and  went  directly 
there,  and  was  In  the  yard  of  the  Spaugb 
premises  Just  before  tbe  sheriff  came  to  tbe 
gate;  beard  the  defendant  and  bis  mother 
and  bis  brother  Arthur  talking  on  tbe  front 
porch  of  their  home.  Defendant  told  his 
mother  and  brother  that  be  had  had  some 
trouble  with  Edgar's  boy  up  in  town  at  a 
restaurant;  that  the  Edgar  boy  was  flipping 
peanut  hulls  at  lilm,  and  that  he  went  up 
and    told  Edgar    he   was    going   to    knock 

b out  of  him,  and  that  be  bad  knocked 

h  out  of  him.    Defendant  went  on  to 

say  that  tbe  Edgar  set  had  prosecuted  blm. 
had  done  blm  dirt,  and  he  would  kill  who- 
ever came  to  arrest  him,  and  that  he  would 
let  no  one  take  him;  that  Arthur  and  the 
mother  Joined  in  this  conversation  approv- 
ingly, the  mother  saying  that  she  would  not 
let  any  one  take  them,  but  would  kill  who- 
ever came  after  them.  The  evidence  tend- 
ed further  to  show  that  from  this  porch  a 
person  could  easily  see  all  tbe  street  as  tar 
down  as  tbe  depot,  and  that  tbe  witness  Wil- 
liam Brown  didi  see  the  sheriff  as  he  walked 
tbat  distance.  As  tbe  sheriff  walked  np  to- 
wards tbe  Spaugb  residence,  Arthur  Spangb 
and  bis  motber  got  up  and  walked  from  the 
porch  into  tbe  kitchen  and  told  tbe  defend- 
ant to  come  In,  but  defendant  replied,  "I 
guess  I  know  my  business."  When  the 
sheriff  reached  the  gate,  he  called  to  tbe 
defendant  to  come  out  there,  and  defendant 
replied,  "Have  you  got  a  warrant?"  to 
which  the   sheriff   answered,    "Never   mind 
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what  I  have  got;  oome  on  out  here."  There- 
upon the  defendant  got  np  and  walked  off 
of  the  porch  and  Into  the  kitchen.  ^Hie 
Bberlff  oi>ened  the  gate  and  walked  quickly 
towards  the  house  and  up  on  the  porch. 
Brown  testified  he  heard  some  one  In  the 
bonse  say  "Stop!"  and  someone  else  say, 
"EaU  him,"  and  on  looking  In  at  the  kitchen 
door  he  saw  the  defendant  backing  towards 
the  bedroom  door,  saw  a  gun  pointed  towards 
the  sheriff,  and  then  heard  several  reports 
from  a  gun.  Other  witnesses  testified  to 
hearing  four  shots  fired  from  a  shotgun,  and 
others  from  a  rlfie,  and  all  fired  In  rapid 
succession.  Brown  went  aroimd  the  bouse 
and  started  towards  the  rear  of  the  premises, 
and  met  the  father  of  the  defendant  coming 
from  the  stable  or  garden.  In  a  few  min- 
utes defendant  and  his  brother  were  seen 
ru&nlng  out  of  the  house  going  towards  the 
back  part  of  the  place,  each  carrying  a  gan. 
niey  stopped,  discharged  the  empty  shell 
from  tbelr  guns,  and  reloaded.  Their  mother 
was  with  them  and  ran  along  with  them  for 
a  short  distance,  then  stopped  and  pointed 
to  them  to  go  toward  Shepard's  Mountain. 
As  they  ran,  a  negro  named  LenAmet  came 
nmning  from  the  direction  of  Rascher's  res- 
taurant, and  defendant  leveled  his  rlfie  and  fir- 
ed one  shot  at  blm;  the  bullet  missed  Amet 
and  struck  the  side  of  Bascher's  bouse. 
Arthur  and  William  Spaugh  continued  their 
retreat  towards  Shepard's  Mountain,  and  the 
mother  returned  to  the  kitchen.  News  of 
tbe  shooting  spread  rapidly  through  the 
town,  and  citizens  and  officers  soon  arrived 
at  tbe  Spaugh  home.  The  dead  body  of  Sher- 
iff Polk  was  found  lying  on  the  fioor  of  the 
kitchen  In  a  pool  of  blood;  bis  face  was 
toward  tbe  fioor,  and  bis  coat  tall  raised  just 
above  the  hip  pocket  No  weapon  was  found 
on  the  deceased,  but  his  empty  scabbard 
was  In  his  hip  ixicket.  His  head  was  close 
to  the  door  which  was  directly  In  front  of 
the  gate  through  which  he  bad  entered  the 
yard,  his  left  hand  under  his  face,  and  his 
right  hand  under  his  body.  There  were  four 
wounds  on  his  body,  as  follows:  A  gunshot 
wound  wbldi  entered  about  three  inches  be- 
low tbe  right  shoulder  blade  and  five  inches 
from  the  backljone,  and  penetrated  the  lungs 
and  liver.  Another  gunshot  wound  entered 
tbe  bead  two  inches  above  the  right  ear. 
passed  through  the  brain,  and  lodged  be- 
tween the  left  eye  and  left  ear.  Another 
gunshot  wound  entered  the  body  under  the 
left  arm;  It  was  three  Inches  square,  and  cut 
the  heart  loose  from  its  tendons,  passing 
through  tbe  left  lung  and  carrying  the  gun 
wadding  and  parts  of  deceased's  suspenders 
Into  the  wound  and  up  next  to  the  backbone. 
Another  wound  was  made  by  a  shotgun, 
which  the  physician  testified  must  have  been 
within  three  feet  of  tbe  deceased's  body  at 
tbe  time  it  was  fired.  In  addition  to  these 
shotgun  wounds  an  incised  woimd  was 
found  on  the  top  of  tbe  bead  of  the  deceased, 
made  by  some  sharp  instrument,  which  laid 


bare  the  skulL  Any  one  of  these  wounds 
was  sufficient  to  have  produced  Instant  death. 
Testimony  on  tbe  part  of  tbe  state  tended 
to  prove  that  the  mother  was  in  the  room 
where  the  dead  body  lay,  and  when  the  wit- 
nesses arrived  she  was  busy  getting  supper 
ready,  brushing  off  the  dining  table  and 
spreading  the  tablecloth.  The  body  of  tbe 
dead  sheriff  lay  on  the  floor,  his  bead  being 
within  a  foot  and  a  half  of  the  cook  stove. 
As  Mrs.  Spaugh  walked  around  tbe  room 
she  stepped  over  the  body  of  the  deceased, 
apparently  unconcerned  at  what  had  happen- 
ed. She  was  arrested  and  placed  In  Jail,  but 
the  defendant  William  Spaugh,  and  Arthur, 
bis  brother,  fled  from  the  town  and  were  not 
arrested  for  six  days.  Tbe  town  marshal, 
John  I.  Marshall,  who  is  also  constable  of 
that  township,  formed  a  posse  and  made  dil- 
igent search  for  defendant  and  his  brother, 
hunting  for  them  day  and  night  for  about 
six  days.  After  six  days'  search  tbe  defend- 
ant William  Spaugh  and  bis  brother  Arthur 
were  located  In  a  deserted  cabin  in  Madison 
county,  and  the  newly  appointed  sheriff, 
John  L  Marshall,  and  a  posse  surrounded 
this  cabin  one  morning  about  daylight  As 
soon  as  the  fugitives  saw  that  tbe  officers 
were  near  them  they  opened  flre,  and  a  battle 
between  the  sheriff  and  tbe  posse  on  one  side 
and  the  defendant  and  his  brother  on  the 
other  side,  ensued,  which  lasted  about  80 
minutes,  some  50  shots  being  exchanged.  In 
this  battle  Arthur  Spaugh  was  wounded  on 
tbe  arm,  and  he  called  to  the  sheriff  that 
they  would  surrender  If  the  posse  would  not 
kill  them.  Upon  being  assured  by  the  sheriff 
that  they  would  not  be  hurt  the  defendant 
and  bis  brother  held  np  tbelr  hands  and  sur- 
rendered to  the  officers.  In  this  posse  was 
Dr.  Barnhouse,  and  the  sheriff  requested 
him  to  drees  the  wound  on  Arthur  Spaugb's 
arm,  which  he  did.  While  thus  engaged, 
Arthur  asked  Dr.  Barnhouse  why  tbey  had 
his  mother  In  Jail,  and,  on  being  told  that 
she  was  charged  with  having  participated 
In  tbe  killing  of  Sheriff  Polk,  Arthur  said: 
"We  killed  John  Polk,  and  mother  did  not 
have  anything  to  do  with  It  I  shot  at  him 
the  first  shot  and  missed  him,  and  the  next 
shot  I  hit  him."  Defendant  spoke  up  and 
said:  "I  shot  him  in  the  head."  When  ask- 
ed why  they  bad  shot  the  sheriff,  tbey  both 
said  "they  had  come  to  the  conclusion  that 
tbey  had  be^n  arrested  a  good  many  times, 
and  that  tbey  would  not  be  arrested  any 
more;  that  tbe  sheriff  had  come  up  there  to 
arrest  them,  and  tbey  were  not  going  to  be 
arrested."  When  asked  what  tbe  sheriff  did, 
tbey  said:  "He  did  not  do  anything,  and 
we  did  not  give  bim  time  to  do  anything. 
Tbe  damn  son  of  a  bitch  will  never  arrest  us 
again."  On  tbe  way  to  Ironton  defendant 
said  that  Sheriff  Polk  had  come  up  there  to 
arrest  him,  and  he  was  not  going  to  be  ar- 
rested; that  Arthur  shot  Polk  once,  and  de- 
fendant shot  him  once.  Defendant  further 
said  that  he  hit  deceased  over  the  bead  witb 
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hla  Winchester  rifle  and  bent  the  barreL 
At  tbe  time  of  tbelr  arrest  defendant  Wil- 
liam Bpaotrh  and  his  brother  Arthur  had  In 
their  possession  a  double-barrel  shotgun, 
some  loaded  shells,  a  Winchester  rifle,  some 
cartridges,  and  some  dynamite  cape.  The 
defendant  and  his  brother  were  placed  In 
the  county  Jail  in  Ironton,  and  Thomas 
Sharp,  the  deputy  sheriff  of  Madison  coun- 
ty, visited  them  the  same  day.  Mr.  Sharp 
asked  the  defendant  how  he  happened  to 
kill  the  deceased,  and  he  replied  that  he 
was  "egged  up  to  do  it,"  and  when  asked 
who  did  it,  defendant  said:  "We  both  of 
us  did  it;  one  of  us  used  a  shotgun  and  the 
other  a  Winchester."  The  next  day  Dr. 
Marshall  was  taken  by  the  sheriff  to  the  Jail 
to  dress  tbe  wound  on  Arthur  Spaugh's  arm, 
and  in  the  presence  of  defendant  had  a  con- 
versation with  Arthur  In  which  Dr.  Marshall 
said:  '1  am  sorry  you  boys  killed  Sheriff 
Polk;"  and  Arthur  replied,  "I  am  sorry 
that  we  killed  him,  too."  The  state's  evi- 
dence further  showed  that  In  October,  1904, 
one  Henry  Trammel  had  been  fined  for  some 
misdemeanor  and  served  some  time  In  jail. 
In  going  home  this  witness  passed  the 
Spaugh  residence  and  had  a  conversation 
with  Mrs.  Spaugh  In  the  presence  of  defend- 
ant and  his  brother.  Mrs.  Spaugh  express- 
ed Indignation  at  the  way  the  witness  had 
been  treated,  and  said:  "If  I  was  you  and 
William  and  Arthur,  I  would  take  my  gun 
down  and  kill  every  one  of  them  darned  of- 
ficers. If  you  had  the  spunk  that  I  have,  you 
would  do  it" 

On  behalf  of  the  defendant  the  evidence 
tbnded  to  prove  that  defendant  William 
Spaugh  liad  a  difilculty  on  May  25,  1905,  with 
the  Edgar  boy  at  Rascher's  restaurant,  and 
that  he  went  home  and  reported  the  same  to 
his  mother,  who  agreed  to  loan.hlm  the  money 
to  pay  his  fine ;  that  in  a  few  moments  Arth- 
ur Spaugh  and  William  Brown  came  and  sat 
down  on  the  porch  beside  the  defendant. 
Presently  tbe  defendant  saw  Sheriff  Polk  com- 
ing down  the  street,  and  supposed  he  was 
coming  to  see  about  this  trouble;  that  the 
sheriff  called  to  the  defendant  from  the  gate 
and  told  him  to  come  out  there,  and  defendant 
asked  if  he  had  a  warrant,  but  the  sheriff  de- 
clined to  say  what  he  had;  that  defendant 
got  up  to  go  into  the  house  to  {;et  the  money 
from  his  mother,  when  he  heard  the  sheriff 
coming  up  on  the  porch,  and  looking  around 
saw  that  the  sheriff  had  a  pistol  drawn  on 
him;  that  the  sheriff  fired  once  at  the  de- 
fendant but  missed  him,  although  only  2Mi 
feet  away;  that  the  defendant  then  ran  out 
of  the  kitchen  door  into  the  back  yard,  when 
be  heard  several  shots  fired ;  that  he  did  not 
see  any  of  the  shots  fired,  but  was  close  to  the 
door  at  that  time ;  that  Arthur  Spaugh  came 
to  the  kitchen  door  and  handed  defendant  a 
Winchester  rifle,  and  said,  "Let's  go,"  and  de- 
fendant took  the  rifle  and  started  over  the 
hill  with  his  brother.    Defendant  denied  tbat 


he  shot  Sheriff  Polk,  and  said  that  he  did  not 
know  that  he  was  Icllled  until  he  got  on  txrp^ 
of  Shepard's  Mountain;  that,  fearing  that  he 
would  have  trouble,  defendant  ran  off  wltb 
his  brother.  Mrs.  Spaugh  testified  that  she 
took  no  port  In  the  killing  of  the  deceased, 
and  had  not  stepped  over  his  body  nor  con- 
tinued to  look  after  the  preparation  of  suroer 
after  she  found  that  he  had  been  killed.  Sh» 
denied  making  any  threats  in  the  presence  of 
the  state's  witnesses  Henry  Trammel  and  Wil- 
liam Brown,  and  denied  making  the  admis- 
sions testified  to  by  the  state's  witnesses. 

1.  The  defendant  assigns  various  grounds- 
for  the  reversal  of  the  judgment  of  the  cir- 
cuit court,  and  they  will  l>e  examined  and  C(m- 
sldered  in  the  order  of  the  brief  of  the  coun-  - 
sel  for  the  defendant  It  Is  insisted  that  th» 
circuit  court  should  have  directed  a  verdict 
of  acquittal  at  the  close  of  the  state's  case,  ^or 
the  reason  that  there  was  nothing  in  the  evi- 
dmce  to  show  that  the  defendant  killed  the 
deceased,  or  had  anything  to  do  with  the  kill- 
ing, other  than  that  he  was  In  the  room  when 
the  deceased  was  shot,  and  there  was  no  evi- 
dence of  a  conspiracy  or,  common  design  on 
the  part  of  Arthur  Spaugh  and  the  defendant 
William ;  and  we  are  referred  by  the  learned 
counsel  to  Oreen  v.  State,  13  Mo.  882,  and 
State  V.  Walker,  98  Mo.  95,  9  S.  W.  646,  11 
S.  W.  1433,  but  these  two  cases  but  announce 
the  well-settled  doctrine  that  a  conspiracy  can 
seldom  be  shown  by  direct  and  positive  evi- 
dence, but  may  be  inferred  from  the  circum- 
stances attending  the  commission  of  an  of- 
fense, and  that  it  is  for  the  court  In  the  first 
place  to  determine  whether  there  Is  any  evi- 
dence of  a  conspiracy,  and  for  the  jury  ta 
determine  whether  there  was  one  and  its  ob- 
jects, and  that  where  a  conspiracy  is  estab- 
lished the  act  or  declaration  of  one  in  tb» 
prosecution  of  the  common  undertaking  is  tbe 
act  or  declaration  of  all.  In  view  of  the  con- 
versation between  the  defendant  and  his 
brother  Arthur  and  his  mother.  Just  prior  to 
the  homicide  on  the  porch  of  the  Spaugh 
home,  and  of  the  retreat  within  the  house  by 
these  three  when  the  sheriff  was  seen  ap- 
proaching the  house,  and  of  the  expression 
overheard  by  Brown  of  "killing"  when  the 
sheriff  reached  the  door,  and  of  the  firing  of 
at  least  four  shots  within  the  room,  some 
from  a  shotgun  and  others  from  a  rifle,  and 
of  the  retreat  from  the  bouse  by  Arthur  and  the 
defendant,  each  armed  with  a  deadly  weapon. 
Immediately  after  the  shooting  of  the  sheriff, 
and  their  secreting  themselves  together  in  a 
deserted  cabin  In  Madison  county,  and  their 
jolnty  resisting  arrest  by  the  sheriff  and  his 
posse,  it  would  seem  to  be  too  plain  for  dis- 
cussion that  there  was  ample  evldoice  of  a 
conspiracy  and  of  a  common  unlawful  purpose 
to  kill  the  sheriff  If  he  attempted  to  arrest  the 
defendant  1  Bishop's  Criminal  Law,  (  634; 
Wharton's  Criminal  Bvidence,  i  698 ;  State  ▼. 
William  Walker,  98  Mo.,  loc.  dt  104,  9  S. 
W.  646,  11  S.  W.  1133;  State  v.  Orritik,  106 
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Mo^  loc.  dt  120,  124,  17  8.  W.  176,  329.  But 
the  state's  case  as  against  the  defendant  does 
not  rest  alone  npMt  the  evidence  of  the  com- 
ntcMi  criminal  design  and  conduct  of  the  defend- 
ant and  Arthur  Spaogh,  for  there  was  ample 
evidence  t»^«i<"g  to  show  that  the  defendant 
anticipated  an  arrest  by  the  sheriff  on  ac- 
cotmt  of  his  criminal  assault  upon  young  Ed- 
gar, and  In  view  of  eacti  arrest  be  declared 
to  bis  mother  and  Arthur,  In  the  presence  and 
hearing  of  Brown,  that  he  would  kill  whoever 
came  to  arrest  him,  and  when  the  sheriff 
reached  the  gate  of  the  Spaugh  home,  and 
was  directed  by  the  sheriff  to  come  out  to  him, 
the  defendant  himself  called  to  the  sheriff 
and  Inquired  If  he  had  a  warrant  for  him, 
and,  instead  of  obeying  the  command  of  the 
diwiff  to  come  out  to  the  gate,  went  immedi- 
ately into  the  house,  and  when  the  sheriff 
reached  the  room  at  least  four  shots  were 
flred,  some  from  a  shotgun  and  others  from 
a  rifle,  all  of  which  took  effect  In  the  body  of 
tbe  officer,  any  one  of  which  was  sufficient  to 
cause  tbe  death  of  the  sheriff,  and  immediate- 
ly after  this  shooting  the  defendant  armed 
himself  with  a  shotgun  or  a  rifle  and  fled 
from  tbe  house  to  escape  arrest;  and,  if  any- 
thing were  wanting  in  view  of  all  of  this  evi- 
dence to  show  the  defendant's  participation 
in  tbe  homicide,  it  was  furnished  by  the  de- 
fendant's own  statement  after  the  arrest  in 
Madison  county,  while  Dr.  Barnhouse  was 
-dressing  Arthur  Spaugh's  arm,  that  he,  de- 
fendant, shot  the  deceased  In  the  head,  giving 
as  bis  reason  why  he  shot  him  that  he  had 
been  arrested  a  good  many  times  and  had 
come  to  the  conclusion  not  to  be  arrested  any 
more ;  and  when  asked  what  the  sheriff  did, 
be  Joined  in  tbe  statement  of  his  brother  Arth- 
ur, "He  did  not  do  anything,  and  we  did  not 
not  give  him  a  chance  to  do  anything.    Tbe 

■d son  of  a  b— — — v  will  never  arrest  us 

again."  And,  on  the  way  to  Ironton  after 
they  were  arrested,  defendant  further  said 
that  Sheriff  Polk  had  come  up  there  to  arrest 
him,  and  he  was  not  going  to  be  arrested; 
that  Arthur  shot  the  sheriff  once,  and  he,  de- 
fendant, shot  him  (Mice,  and  that  he,  defend- 
ant, hit  the  deceased  over  the  head  with  his 
Winchester  rifle  and  bent  the  barrel.  Defend- 
ant also  stated  to  Sharp,  while  in  the  county 
Jail  at  Ironton,  when  asked  who  did  It,  that 
"we  both  did  It;  one  of  us  used  a  shotgun 
and  the  other  a  Winchester."  So  that,  ir- 
respective of  any  question  of  conspiracy,  there 
was  abundant  evidence  to  go  to  the  jury  tend- 
ing to  show  that  the  defendant  himself  was 
the  slayer  of  the  deceased  and  the  perpetra- 
tor of  the  crime  for  which  he  was  on  trial. 
The  court  committed  no  error  in  refusing  to 
direct  an  acquittal  of  the  defendant  at  the 
dose  of  the  state's  case. 

2.  It  is  next  insisted  for  the  defendant 
<hat  tbe  circuit  court  erred  In  admitting  the 
evidence  as  to  tbe  difficulty  which  took  place 
at  the  restaurant  between  the  defendant  and 
William  B.  Edgar,  Jr.,  some  25  minutes  be- 


fore tbe  alleged  killing,  for  tbe  reason  that 
it  was  a  separate  and  distinct  crime  In  no 
way  connected  with  the  murder.  There  is 
no  doubt  that  it  is  a  general  rule  of  criminal 
law  in  this  state  that  evidence  of  separate 
and  isolated  crimes  cannot  be  given  against 
one  on  trial  for  a  specific  crime,  but  it  is 
equally  well  established  In  this  state  that 
proof  of  another  crime  than  the  one  for 
which  the  defendant  is  on  trial  is  competent 
to  prove  tbe  specific  crime  charged  when  it 
tends  to  establish  the  motive,  intent,  or  ab- 
sence of  mistake  or  accident  or  the  identity 
of  tbe  person  charged  with  the  commission 
of  the  crime  on  trial.  State  v.  Lewis,  181  Mo., 
loc.  cit  260,  261,  79  S.  W.  671.  In  State  v. 
Bailey.  190  Mo.  2S0,  88  S.  W.  733,  as  well  as 
in  State  v.  Lewis,  supra,  we  bad  occasion  to 
cite  and  prove  the  doctrine  as  laid  down  In 
People  V.  Moilneux,  168  N.  Y.  264,  61  N.  K. 
286,  62  L.  R.  A.  193,  and  we  reached  the  con- 
clusion In  the  Bailey  Case  that  evidence 
which  was  Illustrative  of  the  principal  act 
In  the  tragedy  and  a  part  of  tbe  system  of 
criminal  acts  so  connected  together  that  each 
tends  to  establish  the  guilty  intent,  design, 
and  purpose  of  tbe  other  was  competent  In 
this  case  the  assault  by  the  defendant  upon 
young  Edgar  illustrates  and  demonstrates 
the  motive  which  defendant  had  in  shooting 
the  deceased.  It  is  so  Interwoven  and  blend- 
ed with  tbe  conduct  of  both  the  defendant 
and  the  deceased  that  the  presence  of  the 
sheriff  at  the  home  of  the  Spaughs  and  tbe 
conduct  of  the  defendant  In  shooting  the 
sheriff  at  that  time  cannot  be  understood 
without  that  testimony.  In  a  word,  it  fur- 
nished proof  of  the  motive  which  actuated 
the  defoidant  in  firing  the  fatal  shot,  and  as 
said  in  State  v.  Lewis,  181  Mo.  261,  79  &  W. 
678,  "Whenever  proof  of  motive  Is  an  essen- 
tial ingredient  of  the  evidence  against  the 
defendant  in  a  criminal  trial,  and  proof  of 
another  crime  tends  to  establish  that  motive, 
then  It  is  competent  evidence,  notwithstand- 
ing it  tends  to  show  a  distinct  criminal  of- 
fense." In  State  v.  Nugent,  71  Mo.,  loc. 
dt  143,  it  was  said  by  this  court:  "If  tbe 
fact  of  tbe  commission  of  a  former  crime 
has  no  tendency  to  prove  the  commission  of 
the  one  for  which  the  accused  is  on  trial,  or 
any  essential  ingredients  of  the  latter,  it  Is 
of  course  inadmissible  for  any  purpose,  and 
this  is  as  far  as  any  case  has  gone  in  that 
direction.  But  If  the  commission  or  attempt 
to  commit  another  crime  tends  to  establish 
tbe  commission  of  the  crime  in  question,  or 
any  fact  which  is  one  of  its  constituent  ele- 
ments. It  Is  admissible  Just  as  any  othei^  evi- 
dence to  establish  that  fact,  and  the  state 
cannot  be  deprived  of  such  evidence  because 
it  proves  the  accused  guilty  of  another  and 
distinct  offense."  See,  also,  State  v.  Rider, 
95  Mo.  485,  8  S.  W.  723;  McConkey  v.  C!om., 
101  Pa.  416;  State  v.  Whitzlngerode,  9  Or. 
163.  There  was  no  error  in  admitting  the 
evidence  as  to  the  assault  by  the  defendant 
upon  Bdgar  a  few  minutes  before  the  shoot- 
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tng  of  11i«  Bherlff,  and  the  evidence  that  the 
sheriff  had  been  told  bj  the  witness  RIeke 
of  the  assault  by  the  defendant  np<»  yotmg 
Edgar,  and  that  the  witness  thought  defend- 
ant had  put  out  Edgar's  eye,  and  that  his 
face  was  all  bloody,  etc.  Neither  was  there 
any  error  in  permitting  the  state's  witness 
Baldwin  to  testify  that  be  reported  to  Sheriff 
Folk  that  there  was  trouble  and  he  was 
wanted  at  the  depot  The  only  objection 
made  to  this  witness'  testimony  was  that  it 
was  incompetent,  which  we  have  often  held 
amounts  to  no  objection  whatever.  But  even 
If  a  proper  objection  Iiad  been  made.  It 
should  have  been  overruled,  for  the  reason 
that  it  was  perfectly  competent  for  the  state 
to  show  that  the  sheriff  had  reasonable  cause 
to  suspect  that  a  felony  had  been  committed, 
and  hence  his  authority  to  arrest  the  defend- 
ant without  a  warrant  In  State  v.  Under- 
wood, 75  Mo.,  loc.  cit  237,  the  court  quoted 
with  approval  the  doctrine  announced  by 
Chief  Justice  Shaw  in  Com.  r.  Carey,  12 
Gush.  (Mass.)  246,  as  follows:  "If  a  con- 
stable or  other  peace  officer  arrest  a  person 
without  warrant  he  is  not  bound  to  show  in 
his  Justification  a  felony  actually  committed, 
to  render  the  arrest  lawful;  but  if  he  sus- 
pects one  on  his  own  knowledge  of  facts,  or 
on  facts  communicated  to  him  by  others,  and 
thereupon  he  has  reasonable  ground  to  be- 
lieve that  the  accused  has  been  guilty  of  fel- 
ony, the  arrest  is  not  unlawful."  Bishop, 
speaking  on  arrest  without  warrant  (Bishop's 
Criminal  Frocedure  [8d  Ed.]  f  181),  says: 
"Where  It  Is  felony  or  treason,  and  is  past, 
the  distinction  between  the  powers  of  the  of- 
ficer and  the  private  person  is  this:  should 
the  one  arrested  be  found  not  to  be  guilty, 
the  private  person  will  not  be  Justified  un- 
less an  offense  had  beeu  committed  by  some 
one,  while  the  officer  is  justified  though  no 
offense  had  been  committed;  yet  both  must 
have  had  reasonable  cause  to  suspect  the  one 
apprehended."  The  learned  author,  in  sec- 
tion 182,  further  says:  "If  a  third  persou 
charges  one  to  an  officer  with  having  com- 
mitted a  felony,  this  will  ordinarily,  as  we 
have  seen,  justify  and  even  require  his  ar- 
rest by  the  officer."  State  v.  Oushenberry, 
167  Mo.,  loc.  cit  181,  66  8.  W.  787. 

3.  It  Is  insisted  that  the  circuit  court  err- 
ed in  admitting  \n  evidence  certain  state- 
ments or  confessions  made  by  the  defendant 
to  Thomas  Sharp  and  Dr.  Bamhouse,  for 
the  reason  that  the  confession  to  Sharp  was 
to  an  officer  after  the  arrest  of  the  defendant 
and  while  he  was  in  the  Iron  county  Jail, 
and  the  confessions  made  to  the  other  two 
witnesses  were  made  Immediately  after  the 
arrest  and  capture  of  the  defendant  while  he 
was  suffering  from  wounds.  In  each  instance 
the  trial  court  excluded  the  jury,  and  passed 
upon  the  preliminary  questions  as  to  wheth- 
er these  confessions  were  voluntary.  The 
rule  as  to  admissibility  of  confessions  by  a 
defendant  has  been  long  established  in  this 
state.    In  State  v.  Patterson,  73  Mo.  696,  the 


subject  received  an  exhaustive  examination 
by  Ibis  court  and  the  doctrine  announced 
that  a  confesaioa  is  presumed  to  be  volun- 
tary unless  the  contrary  Is  shown.  In  order 
to  exclude  evidence  of  a  prisoner*  s  cmifes- 
sion,  it  must  appear  afiOrmatively  that  some 
inducement  to  confess  was  held  out  to  liim 
by  or  in  the  presence  of  some  one  having 
autliority.  In  the  case  at  bar,  there  was 
evidence  on  the  preliminary  examination 
that  no  inducements  were  held  out  to  obtain 
a  confession  by  the  defendant,  and,  unless- 
there  was  error  in  admitting  the  confesslim. 
It  is  no  ground  for  reversal  of  the  Judgment 
As  to  the  confession  made  to  Sharp,  it  is 
clear  that  Sharp  was  not  the  officer  in  charge 
of  the  defendant  and  had  no  authority  to 
make  any  promises  of  leniency  to  the  defend- 
ant It  was  ruled  in  State  v.  Fatterson,  73 
Mol  606,  that  "a  confesaion  to  be  inadmissi- 
ble must  be  made  to  an  officer  of  the  law  in 
consequence  of  Improper  influence  exerted 
by  him,  and  If  no  threats  of  harm  or  promise 
of  worldly  advantage  be  made  by  such  of- 
ficial, or  by  the  master  of  the  accused,  when 
directly  concerned  in  the  confession.  Is  ad- 
missible." And  in  State  v.  Jones,  171  Mo., 
loc.  cit  406,  71  8.  W.  681,  it  was  said:  "It 
has  never  been  ruled  that,  merely  because 
the  defendant  concluded  to  testify  that  hla 
confession  was  obtained  by  duress  or  prom- 
ise of  immunity,  the  confession  must  be  ex- 
cluded." State  V.  Brennan,  164  Mo.  487,  6& 
S.  W.  326;  State  v.  Hopkirk,  84  Mo.  278. 
As  to  the  conversations  with  Dr.  Bamhouse 
and  Dr.  Marshall,  the  defendant  begun  the 
conversations  himself,  and  made  the  state- 
ments of  his  participation  in  the  killing  of 
the  sheriff  without  any  promises  being  made 
or  threats  of  violence. 

4.  During  the  trial  Robert  Rascher,  the 
witness  for  the  state,  after  testifying  to  the 
assault  by  the  defendant  upon  young  Edgar, 
testified  further  that  he  took  hold  of  defend- 
ant and  pushed  him  out  of  the  door,  and  that 
defendant  kicked  him.  This  all  occurred  ina- 
mediately  after  the  assault  on  the  Edgar 
boy,  and  in  the  attempt  of  Rascher  to  pre- 
vent further  Injury  to  the  boy  by  defend- 
ant Defendant's  counsel  objected  to  the 
testimony  In  regard  to  what  occurred  be- 
tween Rascher  and  the  defendant  at  that 
time,  but  assigned  no  reason  for  the  objec- 
tion. A  few  minutes  later,  however,  the  trial 
court  of  Its  own  motion  concluded  that  the 
evidence  as  to  the  defendant  kicking  Rascher 
was  oblectlonable,  and  instructed  the  Jury- 
that  this  evidence,  was  withdrawn,  and  that 
they  should  disregard  and  not  consider  the 
same.  This  is  now  assigned  as  error  by  the 
defendant  This  evidence  of  the  defendant 
kicking  the  witness  was  so  Intimately  con- 
nected with  the  assault  on  Edgar  that  it 
should  be  treated  as  a  part  of  the  res  gests; 
but  It  is  unnecessary  to  hold  that  it  was.  In- 
asmuch the  most  that  can  be  said  of  it  Is 
that  It  was  simply  Irrelevant  and  clearly 
was  not  so  prejudicial  as  to  work  any  2tanu 


Digitized  by 


Google 


BTATB  ▼.  SPAUGH. 


to  the  defendant.  In  view  of  the  fact  tbat 
ttie  court  of  Its  own  motion  promptly  wlth- 
diew  It  and  instructed  the  Jury  to  disregard 
It. 

S.  Defendant  also  complains  that  the  court 
permitted  the  proeecutlng  attorney,  Mr. 
Demeron,  to  explain  why  William  Brown, 
a  witness  for  the  state,  was  arrested  Im- 
ooedlately  after  the  killing  of  John  W.  Polk. 
It  appears  that  when  Brown  was  on  the 
stand  he  was  cross-examined  by  defendant's 
coonsel  and  the  fact  elicited  that  ^e  had 
been  put  In  Jail  the  day  of  the  homicide  and 
released  about  1  o'clock,  and  that  after^ 
irards  he  was  put  in  Jail  and  kept  about  one- 
half  a  day  and  then  released  and  again  put 
In  Jail,  and  he  gave  a  sworn  statement  The 
trend  of  this  cross-examination  was  to  im- 
press the  Jary  that  Brown  had  been  arrested 
CD  the  charge  of  the  murder,  and  released 
provided  he  would  testify  against  the  defend- 
ant; and  the  prosecuting  attorney  went  on 
tlie  stand  and  explained  how  Brown  came 
to  be  pnt  in  Jail,  end  denied  that  he  was  ever 
pot  In  there  on  the  charge  of  the  murder 
of  Sb^ff  Polk,  and  he  testified  that  no  in- 
ducements or  reward  were  held  out  to  Brown 
to  get  him  to  make  the  statement,  and  no 
threats  made  to  him.  The  defendant  having 
assailed  the  testimony  of  Brown  and  sought 
to  create  the  Impression  that  his  evidence 
was  Improperly  obtained,  we  can  see  no  valid 
reason  why  the  prosecuting  attorney  should 
not  have  been  permitted  to  rebut  such  a 
charge,  nor  how  the  explanation  of  the  prose- 
cnting  attorney  could  have  prejudiced  the 
defendant 

&  It  l8  also  made  a  ground  of  complaint 
Uiat  the  conrt  permitted  the  state  to  show 
that,  immediately  after  the  killing  of  the 
sheriff,  the  defendant  and  his  brother  Arthur 
armed  themselves  and  fled  to  the  mountains, 
and  for  six  days  they  evaded  arrest  and 
witen  finally  located  In  Madison  county  they 
resisted  to  the  utmost  and  when  captured 
had  in  their  possession  a  shotgun,  a  Win- 
chester rifle,  a  revolver,  and  a  quantity  of 
ammTtnltton,  on  the  ground  tbat  this  evi- 
dence could  only  tend  to  arouse  the  preju- 
dice of  the  Jury,  and  that  the  pistol  and 
dynamite  cartridge  were  not  shown  to  have 
been  nsed.  or  In  any  way  connected  with  the 
crime.  That  the  flight  of  one  charged  with 
a  crime  may  be  shown  as  an  evidence  of 
goilt  la  no  longer  open  to  doubt  In  State 
T.  Moore,  101  Mo.  330,  14  S.  W.  185,  Judge 
Sherwood,  speaking  for  this  conrt,  sald: 
"Fllght.  escape,  or  attempt  to  escape  or  to 
effect  prison  breach  all  constitute  legitimate 
evidence  where  the  guilt  of  the  party  on 
trial  Is  In  question.  How  much  weight  It  is 
to  possess  depends,  of  cotirse,  upon  the  Indi- 
vidual circumstances  of  each  case.  Whar- 
ton's Cr.  Ev.  (9tb  Ed.)  S  750;  State  v.  Wil- 
liams, 64  Mo.  170;  State  ▼.  Jackson,  95  Mo. 
623v  8  8.  W.  749;  1  Bishop's  Cr.  Proc.  |  125a" 
In  Jamison  v.  People,  145  III.,  loc.  dt  376, 
377,  84  N.  B.  491,  the  Supreme  Court  of  Illi- 


nois said:  "It  has  therefore  been  held  per- 
fectly competent  for  the  prosecution  to  prove 
an  attempted  escape  of  the  accused.  Upon 
the  same  principle,  acts  of  the  accused  by 
way  of  resisting  or  preventing  arrest  may  be 
shown."  In  State  v.  Shaw,  73  Vt,  loc  cit 
153,  154,  60  Atl.  864,  the  Supreme  Court 
speaking  of  the  flight  of  an  accused,  said: 
"As  the  probative  force  of  such  testimony 
may  be  lessened  or  wholly  taken  away  by 
evidence  on  the  part  of  a  defendant  tending 
to  explain  such  flight  upon  some  theory  other 
than  that  of  guilt  of  the  crime  charged,  It 
is  proper  to  ascertain  the  extent  of  the  flight 
together  with  the  actions  and  the  doings  of 
the  defendant  that  tend  to  characterize  It, 
Including  resistance  of  known  officers  in  at- 
tempting his  arrest"  Indeed,  this  Is  the 
doctrine  of  the  courts  of  last  resort  In  many 
of  the  states.  Com.  v.  Biddle,  200  Pa.  647. 
50  Atl.  264;  State  v.  Phillips  et  al.,  118 
Iowa,  loc  dt  666,  92  N.  W.  876;  People  v. 
Fredricks,  106  Oal.  654,  S&  Pac  944 ;  People 
V.  Flannelly,  128  Cal.  87,  60  Pac.  670 ;  Bowles 
V.  State,  58  Ala.  335.  And  on  the  like  princi- 
ple It  was  not  error  to  permit  the  state  to 
show  that  very  soon  after  the  homicide,  and 
as  defendant  was  escaping,  he  shot  at  the 
negro  Amet  who  was  running  towards  him. 
The  defendant  obviously  suspected  the  negro 
was  pursuing  him.  State  v.  Sanders,  76  Mo., 
loc.  cit  86;  State  v.  Vlnso,  171  Mo.  587,  71 
S.  W.  1034.  It  was  admissible,  not  for  the 
purpose  of  showing  an  additional  crime,  but 
as  an  Indication  of  their  guilt  of  the  crime 
for  which  they  were  on  trial.  There  are 
some  other  objections  to  testimony,  but  they 
are  not  seriously  Insisted  on,  and  they  were 
none  of  sufficient  importance  to  work  a  re- 
versal at  any  event 

6a.  The  instructions  given  by  the  court  are 
assailed.  The  Instruction  on  reasonable 
doubt  is  criticised.  That  instruction,  was 
In  the  following  form:  "(4)  Ton  are  In- 
structed that  the  law  presumes  the  innocence, 
and  not  the  guilt  of  the  defendants;  and 
this  presumption  attends  them  throughout 
the  trial,  and  at  the  end  entitles  them  to  an 
acquittal  unless  the  evidence  in  the  case 
when  taken  as  a  whole  satisfies  you  of  their 
guilt  beyond  a  reasonable  doubt.  You  are, 
however,  Instructed  that  a  reasonable  doubt 
of  the  guilt  of  the  defendants  which  would 
warrant  you  In  acquitting  them  on  the  ground 
of  your  having  such  reasonable  doubt  of 
their  guilt  should  be  a  substantial  doubt  of 
their  guilt  upon  a  full  and  fair  consideration 
by  you  of  all  the  evidence,  facts,  and  cir- 
cumstances In  the  case,  and  not  a  mere  pos- 
sibility that  they  may  be  innocent."  The 
cases  of  State  v.  Clark,  147  Mo.  22,  47  S.  W. 
886,  and  State  v.  Fannon,  158  Mo.  149.  69  S. 
W.  75,  do  not  In  the  least  sustain  defend- 
ant's criticism  of  the  Instruction  on  rea- 
sonable doubt  In  this  case.  It  has  often  been 
approved  by  this  court  and  Is  entirely  suffi- 
cient 

7.  It  is  next  insisted  that  the  trial  court 
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erred  In  falling  to  Instruct  the  Jury  in  re- 
lation to  d^endanf 8  knowledge  of  the  of- 
ficial diaracter  of  the  sheriff.  Indeed,  this 
Is  one  of  the  most  Important  propositions 
arising  upon  this  record.  Unquestionably  It 
is  the  law  of  this  state  that  If  a  defendant 
slay  an  officer  of  whose  official  character  be 
has  no  notice^  It  is  homicide  In  self-defense. 
If  the  killing  was  apparently  necessary  to 
save  the  defendant's  life.  State  v.  Under- 
wood, 75  Mo.,  loc.  dt  238.  In  Wharton's 
Crlm.  Law,  the  learned  author  lays  down 
the  doctrine  on  this  subject,  as  follows: 
"Nor  should  it  be  supposed  that  this  exemp- 
tion from  distinctive  liability  in  cases  where 
the  officer's  official  character  Is  not  known 
Is  founded  In  technical  reasoning.  Not  only 
Is  It  essential  to  the  rights  of  the  citizen 
that  he  shall  be  required  to  submit  to  arrest 
only  when  the  official  character  of  the  de- 
mand is  made  known  to  him,  but  It  Is  es- 
sential to  the  dignity  of  the  state  that  Its 
seryants  should  be  sheltered  by  these  official 
prerogatives  only  when  they  are  acting  legally 
and  give  notice  that  they  bo  act"  1  Wharton's 
<Mm.  Law,  ||  419,  64&  And  this  statement 
of  the  law  met  the  approval  of  this  court  in 
State  V.  Grant  76  Mo.,  loc.  clt  247,  State 
V.  Underwood,  75  Mo.  238,  and  State  v.  Bates- 
well,  106  Mo.  609,  16  S.  W.  963.  In  each 
of  these  cases  there  was  a  plain  and  distinct 
Issue  as  to  whether  the  party  resisting  ar- 
rest was  Informed  of  the  official  character 
of  the  officer  and  of  his  Intention  to  make 
an  arrest.  Where  such  Is  the  case  it  Is  un- 
questionably the  duty  of  the  court  to  submit 
the  question  of  the  knowledge  of  the  de- 
fendant of  the  official  character  of  the  officer 
and  his  right  to  make  the  arrest  State  v. 
Underwood,  75  Mo.  238;  State  v.  Bateswell, 
106  Mo.  609,  16  S.  W.  953.  Was  there  any 
such  issue  in  this  case?  On  the  part  of  the 
state  the  testimony  divulged  that  the  de- 
ceased Jolm  W.  Polk  was  the  sheriff  of  Iron 
county,  and  at  the  time  he  was  killed  by  de- 
fendant was  serving  his  second  term  as  such 
officer.  He  was  living  In  the  same  town, 
Ironton,  with  the  defendant  and  only  a 
short  distance  from  defendant's  residence, 
and  when  the  deceased  reached  the  gate  of 
the  Spangb  home  he  addressed  defendant  and 
said,  "Come  out  here,  Will."  Whereupon 
defendant  said  to  him,  "Have  you  got  a 
warrant?"  In  addition  to  this  clear  recog- 
nition of  the  mission  of  the  sheriff,  after  his 
arrest  the  defendant  stated  to  different  wit- 
nesses for  the  state  that  he  and  his  brother 
had  killed  "Sheriff  Polk"  and  his  mother 
had  nothing  to  do  with  It  But  the  defendant 
was  a  witness  on  the  stand  In  bis  own  be- 
half, and  he  was  asked  by  his  counsel,  "Did 
you  see  Sheriff  Polk  while  you  stood  on  the 
porch?"  Ans.  "Yes  sir."  Q.  "Where  was 
Sheriff  Polk  when  yon  first  saw  him?"  Ans. 
"Coming  up  from  the  depot"  Q.  "What  did 
the  sheriff  say  to  you  when  he  arrived  at 
the  gate?"  Ans.  "He  told  me  to  come  out 
there;    that  be  wanted  to  see  me;    and  I 


says,  'Have  yon  got  a  warrant  for  me?'  and 
he  says,  'It  don't  make  any  differoice  what 
I  have  got;  come  out  ber&'"  He  farther 
testified  that  be  thai  went  into  the  honse 
and  asked  bis  mother  to  get  a  20-doUar 
gold  piece  she  had,  and  she  said  she  woold 
let  bim  have  it  to  pay  the  fine.  He  farther 
stated  he  was  In  the  room  with  "SberUt 
Polk"  when  the  first  shot  was  fired.  All 
tbroagb  his  testimony  be  and  his  counsel 
alluded  to  and  spoke  of  the  deceased  as 
"Sheriff  Polk,"  whom  lie  knew.  In  a  word, 
botb  the  state  and  the  defendant  assomed 
tbroughont  the  trial  that  defendant  knew 
deceased,  and  knew  he  was  sheriff  of  Iron 
ooonty,  and  the  defendant  himself  testi- 
fied to  his  attempt  to  get  the  money  to  pay 
bis  fine  to  the  sheriff  for  the  assault  on  Eld- 
gar.  But  this  is  not  all.  In  the  Instructions 
asked  for  defendant  his  counsel  assumed  and 
told  the  Jury  that  John  W.  Polk,  the  de- 
ceased, was  the  sheriff  of  Iron  county.  They 
conceded  this,  but  claimed  that  as  sheriff  he 
had  no  right  to  make  the  arrest  because  the 
offense  against  Edgar  was  a  misdemeanor 
or  committed  out  of  the  presence  of  the  sher- 
iff, and  the  sheriff  had  no  right  to  make  the 
arrest  without  a  warrant  Nowhere  did 
counsel  for  defendant  ask  the  court  to  submit 
the  Issue  of  defendant's  knowledge  of  the 
official  diaracter  of  deceased  to  the  Jury,  but, 
on  the  contrary,  assumed  that  defendant 
knew  that  as  all  the  evidence  on  both 
sides  demonstrated  be  did.  know  that  de- 
ceased was  the  sheriff  of  the  county  and 
was  present  to  arrest  blm  when  he  shot  him. 
Having  tried  this  case  on  the  theory  that 
the  deceased  was  the  sheriff,  and  that  de- 
fendant knew  his  official  character,  and  that 
deceased  had  come  to  his  home  to  arrest  him, 
the  defendant  cannot  now  put  the  circuit 
court  In  error  by  shifting  his  position  and  la> 
sisting  that  the  court  erred  In  not  submit- 
ting an  Issue  which  both  sides  conceded  waa 
not  an  Issue  but  an  admitted  fact  through- 
out the  trial.  State  v.  Whltmore,  147  Mo., 
loc  clt  84,  47  S.  W.  1068.  Under  repeated 
adjudications  of  this  court  It  would  not  have 
constituted  error  If  the  circuit  court  in  an 
instruction  had  assumed  that  defendant  knew 
deceased  was  the  sheriff  of  Iron  county  and 
had  come  to  his  home  to  arrest  defendant. 
State  V.  Moore,  101  Mo.,  k>c.  cit  329, 14  S.  W. 
182 ;  Taylor  V.  Scherpe,  eta,  133  Mo.  349,  34 
S.  W.  681 ;  Pope  v.  K.  O.  Cable  Co.,  99  Mo. 
400,  12  S.  W.  891 ;  Elliott  on  App.  Proc.  K 
489,    481. 

8.  It  is  Insisted  that  the  circuit  court  erred 
In  not  giving  the  defendant's  Instructions 
Nos.  1,  2,  3,  and  6  for  manslaughter  In  the 
fourth  degree.  That  the  defendant  knew  the 
official  character  of  the  deceased,  and  that 
he  was  the  sheriff  of  Iron  county,  th^e  can 
be  no  doubt  whatever.  Neither  does  the 
evidence  leave  any  doubt  that  he  knew  the 
deceased  had  come  to  arrest  him  for  the 
assault  committed  which  defendant  had  made 
upon  Edgar.   Neither  does  the  evidence  leave 
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any  donbt  that  he  apprehended  that  the  sher- 
iff had  come  to  arreet  him  tor  the  assault 
Whether  the  defendant  was  entitled  to  an 
Instruction  for  manslanghter  In  the  fonrth 
degree  most  be  resolved  by  a  consideration 
of  the  respective  rights  of  the  sheriff  and 
defendant  when  the  sheriff  wait  to  the 
home  of  defendant  to  arrest  him.  That  the 
■berifl  was  there  on  that  mission  the  testi- 
mony abundantly  established.  He  had  been 
called  npon  by  the  agent  of  the  railroad,  and 
had  re^Mnded,  and  met  Rl^e,  who  told  him 
that  defendant  had  assaulted  young  Edgar 
and  he  thought  Iiad  put  his  eye  out,  and  that 
Edgar's  face  was  covered  with  blood.  By 
•eeUon  1846.  Bev.  St  1880,  It  is  made  a 
felony  for  any  person  on  purpose  and  with 
malice  aforethought  to  put  out  an  eye,  and 
this  constltnted  mayhem  lit  common  law. 
It  Is  0ie  settled  law  of  this  state  that  a  sher- 
iff or  constable  does  not  need  a  warrant  to 
Justify  him  in  making  an  arrest  If  he  has 
reasonable  cause  to  suspect  that  a  felony  has 
been  committed  by  the  party  he  seeks  to  ar- 
rest Blackstone,  speaking  of  a  constable, 
says :  "He  may,  without  warrant  In  case  of 
felony  actually  committed,  •  •  •  npon 
protMible  suspicion,  arrest  the  felon."  4  BI. 
Com.  292.  And  this  court  In  State  ▼.  Under- 
wood, 7S  Mo.,  loc.  clt  237,  adopted  the  doc- 
trine announced  by  Chief  Justice  Shaw  in 
Com.  V.  Carey,  12  Gush.  (Mass.)  246,  that 
a  sheriff,  if  he  suspects  one  of  his  own  knowl- 
edge of  facts,  or,  from  facts  communicated 
to  him  by  others,  has  reasonable  ground  to 
believe  that  the  accused  has  been  guilty  of 
felony,  he  may  arrest  him.  And  this  is 
ttie  doctrine  laid  down  by  Bishop.  1  Bish- 
op's Crim.  Proc.  I  181.  In  view  of  the  fact 
then,  that  Sheriff  Polk,  the  deceased,  had 
been  called  upon  as  a  peace  officer,  and  had 
been  Informed  by  Bleke  that  the  defendant 
had  assaulted  and  put  out  young  Edgar's 
eye,  it  Is  clear  that  he  had  reasonable  ground 
of  suspicion  that  the  defendant  had  commit- 
ted a  felony,  and  he  was  fully  within  his 
lawful  duty  as  a  sheriff  in  attempting  to 
arrest  the  defendant  and  defendant  know- 
ing that  he  was  the  sheriff  of  the  county,  and 
as  his  whole  testimony  shows  apprehension 
that  the  deceased  bad  come  to  arrest  blm  for 
the  assault  upon  Edgar,  in  the  language  of 
this  court  in  State  v.  Oushenberry,  157  Mo., 
loc.  dt  181,  66  8.  W.  743:  "There  was 
and  could  be  no  such  tiling  as  'just  cause  or 
provocation,'  or  'heat  of  passion,  or  on  sudden 
provocation,'  and  consequently  no  necessity 
for  defining  these  terms,  because  in  such  cases 
to  resist  an  officer  "passion  is  wickedness  and 
resistance  erlme.'"  State  v.  Duncan,  116 
Mow,  lo&  clt  S12,  22  S.  W.  689;  State  v. 
Craft  164  Mo.  663,  664,  66  S.  W.  280.  There 
was  therefore  no  error  in  the  refusal  of  the 
court  to  Instruct  on  manslaughter  in  the 
fourth  degree.  But  there  is  another  equally 
omdustve  reason  why  the  court  should  not 
have  Instmcted  on  manslaughter,  because  the 
defendant  did  not  pretend  that  he  shot  and 
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killed  the  deceased  on  account  of  any  lawful 
provocation  and  In  the  heat  of  passion ;  on  the 
contrary,  ha  testified  that  he  did  not  shoot 
the  deceased,  made  no  threats  against  liis  life, 
and  did  not  know  that  the  sheriff  had  bees 
shot  until  some  time  after  the  shooting. 
The  Issues  presented  to  the  Jury  by  the  stats 
and  the  defendant  were  two  and  two  only, 
that  of  the  state  tending  to  show  a  deliberate 
and  premeditated  murdet  of  a  peace  officer 
by  the  defendant  and  that  of  the  defendant 
that  he  had  nothing  whatever  to  do  with  the 
killing  of  the  deceased.  And  under  these 
circumstances  there  was  no  ground  for  an 
instruction  on  the  law  of  manslaughter. 

8.  It  is  also  urged  that  the  court  erred  in 
giving  an  instruction  for  murder  in  the  first 
degree,  for  the  reason  that  the  evidence 
shows  a  \&ck.  of  the  element  of  deliberation. 
This  objection,  we  think,  is  without  merit 
when  the  evidence  of  the  witness  Brown  as 
to  the  threats  of  the  defoidant  that  he  in- 
tended to  kill  any  one  who  attempted  to  ar- 
rest him,  and  his  conduct  in  retreating  into 
the  room  and  arming  himself  with  a  deadly 
weapon,  and  in  shooting  down  the  officer  who 
had  come  to  arrest  him  for  an  offense  which . 
he  knew  he  had  just  recently  committed. 
Is  considered.  The  evidence  tends  to  show 
that  he  had  ample  time  to  deliberate  and  to 
form  the  conscious  puri>oBe  and  intent  to 
kill  the  officw  and  gratify  the  feeling  of  re- 
venge which  he  bad  expressed  to  his  mother 
and  brother  prior  to  the  killing  of  the  officer 
who  came  to  arrest  him.  As  to  the  objection 
to  the  giving  of  an  instruction  for  murder  in 
the  second  degree,  it  is  sufficient  to  say  that 
the  defendant  Is  in  no  position  to  complain 
of  that  instruction  because  he  was  not  con- 
victed of  that  crime,  and  the  Instruction  was 
more  favorable  to  him  perhaps  than  it  would 
have  been. 

Exception  is  also  taken  to  the  definition 
of  the  word  "deliberately"  In  the  first  in- 
struction, because  It  is  said  that  it  does  not 
properly  define  violent  passion.  The  court  In- 
structed the  jury  that  delllierately  meant  In 
a  cool  state  of  blood.  "It  does  not  mean 
brooded  over,  considered,  refiected  upon  for 
a  week,  a  day,  or  an  hour;  but  it  means 
an  Intent  to  kill  executed  by  a  person  not  un- 
der the  Influence  of  violent  passion  suddenly 
aroused  by  some  unlawful  provocation,  but 
in  furtherance  of  a  formed  design  to  gratis 
a  feeling  of  revenge,  or  to  accomplish  some 
other  unlawful  act  And  the  passion  here  re- 
ferred to  is  that  only  which  is  produced  by 
what  the  law  recognizes  as  a  just  or  lawful 
cause  of  provocation."  This  definition  of  the 
word  "deliberately"  is  in  exact  conformance 
to  the  ruling  of  this  court  in  State  v.  Fair- 
iamb,  121  Mo.,  loc.  clt  146,  26  S.  W.  886, 
and  many  cases  cited  in  the  opinion  in  that 
case,  and  has  often  been  approved  since  then, 
and  there  Is  no  error  In  it  The  objection 
to  Instruction  No.  2  is  that  It  authorized 
the  jury  to  convict  the  defendant  on  evidence 
that  was  given  against  Arthur  Spaugh,  his 
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codefendant,  but  tbe  Instruction  is  not  ob- 
nozlons  to  the  crltlclgm;  It  only  permitted 
tbe  Juiy  to  find  the  defendant  guilty  it  be 
and  his  brother  willfully,  dellt>erately,  and 
premedltatedly  and  of  their  malice  afore- 
thought did  each  with  a  gun,  that  is  to  say, 
one  of  them  with  a  shotgun  and  the  other  of 
them  with  a  Winchester  rifle,  or  one  with  a 
shotgun  and  the  other  with  a  pistol,  shot  and 
killed  John  W.  Polk.  By  this  histructlon  the 
defendant  was  held  responsible  for  his  own 
act  and  tbe  murderous  act  of  his  brother 
committed  Jointly  wltta  tbe  defendant 

10.  Within  the  four  days  after  the  rendi- 
tion of  tbe  verdict  the  defendant  filed  hla 
motion  for  a  new  trial,  assigning  45  grounds 
therefor,  and  after  the  expiration  of  the  four 
days,  by  leave  of  the  court,  he  added  a  for- 
ty-sixth ground,  to  wit,  that  Albert  Chltwood, 
one  of  the  12  jurors  who  tried  the  case,  Itad 
formed  an  expressed  opinion  before  he  was 
selected  as  one  of  tbe  Jurors,  and  bad  stated 
that  if  be  were  to  sit  on  tbe  Jury  that 
should  try  tbe  Spaughs  be  would  bang  the 
Jury  If  they  did  not  bang  tbe  Spaughs.  In 
support  of  this  ground  for  new  trial  the  de- 
fendant offered  the  testimony  of  George  Da- 
vidson, which  tended  to  support  this  charge 
against  tbe  Juror,  but  the  state  contradicted 
the  evidence  of  Davidson,  by  the  testimony 
of  Jos^h  Pogue,  who  was  present  at  the  time 
of  tbe  alleged  conversation,  and  by  the  tes- 
timony of  tbe  Juror  himself.  Thereupon  the 
court  overruled  this  ground  of  the  motion. 
Tbe  trial  court  bad  these  witnesses  before 
It,  and  bad  opportunity  to  see  the  witnesses 
and  observe  tbelr  manner  of  testifying,  and 
there  was  substantial  evidence  to  support  Its 
finding,  and  in  sucb  case  this  court  will  not 
undertake  to  interfere  with   its  Judgment 

11.  The  motion  for  new  trial  alleges  var- 
ious acts  of  misconduct  of  tbe  Jury  and  tbe 
officer  having  them  in  charge  after  the  trial 
bad  been  commenced  and  the  Jury  bad  been 
put  in  charge  of  an  officer.  The  first  of  these 
grounds  Is  that  tbe  Jury  were  permitted  to 
separate  after  the  trial  began.  Tbe  evidence 
on  this  point  tended  to  prove  that  during  the 
trial,  and  before  the  Jury  bad  retired  to  con- 
sider their  verdict  one  of  tbe  jurors  (Hodges) 
went  with  tbe  deputy  sheriff  (Fitz)  from  the 
Jury  room  one  night  to  attend  a  call  of  na- 
ture, the  remaining  eleven  Jurors  remaining 
In  tbe  Jury  room  locked  up.  During  bis  ab- 
sence Hodges,  the  Juror,  did  not  see  any  per- 
son except  the  deputy  sheriff,  and  did  not 
talk  with  him  In  regard  to  the  case.  To  re- 
verse a  judgment  on  such  a  showing  as  this 
and  for  sucb  a  separation  would  be  trifling 
with  the  administration  of  Justice.  State  v. 
OoUlns,  88  Mo.  245;  State  v.  Washburn,  91 
Mo.,  loc.  cit  574,  4  S.  W.  274;  State  v. 
Murray,  91  Mo.,  loc.  cit  103,  8  S.  W.  897; 
State  V.  Gregory,  158  Mo.,  loc  cit  147,  59 
8.  W.  89,  It  was  also  insisted  that  tbe  Jury 
were  guilty  of  misconduct  because,  for  want 
of  proper  place,  they  occupied  the  circuit 
court  room  at  night  and  on  one  occasion  one 


of  them  examined  a  copy  of  th«  General 
Statutes  to  see  how  much  fees  they  were  al- 
lowed for  their  Jury  services,  and  (m  another 
evening  one  of  them  read  a  portion  of  an 
opinion  from  one  of  the  Missouri  Reports  in 
a  criminal  case  for  hbmlcide.  In  State  t. 
Hopper,  71  Mo.  425,  it  was  held  that  leav- 
ing the  Jury  In  a  room  with  the  State  of 
Missouri  Reports  and  the  usual  parapher- 
nalia of  a  courtroom  was  no  ground  for  dis- 
turbing a  verdict  Conceding  all  shown  in 
this  case,  tbe  reading  of  tbe  fee  bill  in  tbe 
General  Statutes  and  tbe  reading  of  tbe  de- 
cision In  an  entirely  different  case,  it  shows 
no  sucb  misconduct  on  tbe  part  of  the  jury 
as  would  justify  us  in  setting  aside  their 
verdict  This  ground  must  be  held  to  be 
without  merit  Again,  It  appeared  from  tbe 
evidence  of  one  of  the  witnesses  on  the  mo- 
tion for  new  trial  that  at  the  beginning  of 
tbe  trial  tbe  prosecuting  attorney  brought 
Into  tbe  courtroom  a  shotgun,  a  Winchester 
rifle,  a  pistol,  and  a  knife,  which  be  placed 
under  tbe  desk  of  the  clerk,  and  these  weap- 
ons remained  there  during  tbe  trial.  The 
shotgun  and  the  pistol  were  identified  and 
Introduced  In  evidence.  For  some  reason, 
whether  through  Inadvertence  or  other  cause, 
the  rifle  and  the  knife  were  not  introduced 
In  evidence,  but  during  bis  argument  for 
the  defendant  Judge  Frazler,  one  of  tbe 
counsel  for  the  defendant  said:  "Where  is 
tbe  Winchester  rifle?  Tbe  echo  comes  to  me 
that  it  is  right  where  that  cleiic's  desk  Is 
there."  As  far  as  the  record  shows,  this 
was  tbe  only  reference  made  to  tbls  rifle,  ex- 
cept that  the  testimony  showed  that  when 
tbe  defendant  left  his  borne  on  the  day  of 
the  homicide  he  was  armed  with  a  Winches- 
ter rifle.  None  of  the  jurors  examined  this 
rifle,  or  saw  it  until  this  allusion  to  it  by 
tbe  counsel  for  the  defendant  The  most 
that  can  be  said  of  this  assignment  is  that 
the  rifle  was  placed  under  the  clerk's  desk 
and  was  not  offered  in  evidence,  but  was  left 
in  tbe  courtroom  In  which  the  Jury  held  their 
deliberations,  and  was  examined  by  two  of 
them.  Tbe  testimony  on  behalf  of  tbe  state 
tended  to  prove  that  the  defendant  told  Dr. 
Bamhouse  that  be,  defendant  hit  tbe  de- 
ceased over  the  head  with  a  Winchester  rifle 
and  bent  the  barrel.  There  was  no  evidence 
before  the  court  on  tbe  motion  for  new  trial 
that  the  barrel  of  tbe  rifle  under  tbe  clerk's 
desk  was  bent  It  is  evident  that  the  counsel 
for  tbe  defendant  knew  that  this  rifle  was  la 
the  courtroom  and  was  left  there,  and  it 
would  seem  that  when  the  defendant's  attor- 
ney went  outside  of  the  record  and  comment- 
ed on  the  absence  of  tbe  Winchester  rifle 
from  the  evidence,  it  was  bis  purpose  to  give 
tbe  Jury  to  understand  tliat  by  examining 
the  guns  under  tbe  clerk's  desk  they  would 
see  that  the  barrel  of  tbe  Winchester  rifle 
was  not  bent  snd  that  therefore  the  state's 
theory  was  false.  Upon  a  full  consideration 
of  this  point  we  are  of  tbe  opinion  that  no 
prejudice  resulted  to  the  defendant  from  the 
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learlnc  of  this  rifle  under  the  desk;  but  if 
there  was  any  prejudice  It  was  brought  about 
by  the  defendant's  counsel  going  out  of  the 
record  and  calling  the  attention  of  the  Jury 
to  tlie  rifle.  Indicating  to  them  exactly  where 
it  could  be  found.  Ehror  Is  also  assigned 
because  the  sheriff,  Jordan,  permitted  his 
deputy,  H.  Ll  Fitz,  to  oiter  the  Jury  room 
and  to  deliver  to  each  of  the  Jurors  a  bottle 
containing  whisky  and  to  converse  with  them. 
As  to  this  point  Mr.  Jordan,  the  sheriff,  tes- 
tified that  that  night  after  the  close  of  the 
argument,  and  when  the  Jury  were  about  to 
retire,  Titz,  his  deputy,  came  to  the  door 
and  the  sheriff  opened  it,  and  Fitz  gave  the 
sheriff  two  pint  bottles  of  whisky  and  a 
small  glass  which  held  about  15  drams.  The 
sheriff  testified  that  the  Jury  were  very  much 
worn  out  and  fatigued,  and  had  requested 
bim  on  several  occasions  during  the  trial  to 
get  them  a  little  whisky,  that  it  might  help 
them,  and  he  spoke  to  a  gentleman  In  the 
town,  and  he  said  to  him  that  be  had  some 
whisky  coming,  and  if  he  got  it  he  would 
let  him  have  it.  This  man  gave  the  whisky 
to  Fitz  to  hand  to  the  sheriff.  The  sheriff 
testified  that  he  divided  the  whisky  by  giv- 
ing each  man  this  small  glassful,  but  had 
to  stint  some  of  them  because  it  would  not 
go  around.  He  testified  that  Fitz  stood 
there  in  the  room  while  he  was  giving  the 
Jurors  the  whisky,  and  at  that  time  some  of 
the  Jurors  bad  gotten  to  bed.  The  sheriff 
testified  that  Fitz  said  nothing  to  the  Jury 
while  in  the  room,  and  Fitz,  who  was  also 
a  witness,  testified  that  be  did  not  speak  to 
the  Jury  about  the  case,  and  heard  nothing 
whatever  that  passed  between  them,  If  any- 
thing, while  he  was  in  there;  that  he  only 
remained  long  enough  for  the  sheriff  to  give 
them  their  drinks,  possibly  three  or  five 
minutes,  and  then  retired.  He  was  asked 
If  he  did  not  state  to  a  gentleman,  after  com- 
tog  out  of  the  Jury  room,  that  the  Jury  stood 
10  to  2  for  conviction,  and  he  answered  that 
he  might  have  told  some  one  his  opinion 
about  it,  but  that  he  knew  nothing  about  bow 
the  jvTj  stood.  All  that  lie  said  to  Mr.  Jan- 
uary was  simply  an  expression  of  his  own 
(pinion.  There  was  no  attempt  to  contradict 
the  evidence  of  either  Jordan  or  Fitz.  The 
sheriff  was  placed  upon  the  stand  by  the  de- 
fendants. There  Is  positively  no  evidence 
that  Fitz  said  anything  to  the  Jury  at  all,  but 
certainly  nothing  about  the  case,  and  they 
said  nothing  to  him.  The  sole  purpose  of 
his  visit  was  to  give  the  sheriff  the  whisky, 
and  he  remained  until  the  sheriff  bad  dis- 
tributed It  and  given  bim  tbe  bottle  and  the 
glass ;  and  the  sole  question  now  is  whether 
this  irregularity  is  sufilcient  to  invalidate 
the  verdict  of  the  Jury.  Section  a65»,  Rev. 
St  1899,  requires  that  after  the  argument 
is  concluded  the  Jury  shall  retire  under  the 
charge  of  an  ofiicer,  who  shall  be  sworn  to 
keep  them  together  in  some  private  room 
or  place,  and  not  to  permit  any  person  to 
(peak  to  or  communicate  with  them.    This 


section  is  a  wise  and  salutary  one,  adopted 
for  the  twofold  reason  of  protecting  Jurors 
from  all  improper  infiuences,  and  to  prevent 
the  granting  of  new  trials  on  account  of  the 
officious  Intermeddling  of  outside  parties 
with  the  Jury.  Wherever  It  has  been  sliown 
that  Jurors  have  been  exposed  to  Improper 
Influences,  the  courts  have  required  that  It 
should  be  shown  affirmatively  that  no  prej- 
udice in  fact  resulted;  but  it  has  not  been 
ruled  that  every  irregularity  and  violation 
of  the  statute  shall  of  itself  work  a  new 
trial.  In  State  v.  Falrlamb,  121  Mo.  137, 
25  8.  W.  895,  the  alleged  irregularity  con- 
sisted of  not  keeping  the  Jury  in  a  private 
place  during  the  trial,  and  In  fact  that  the 
Jurors  were  at  various  times  In  the  main 
office  of  a  hotel  where  persons  were  passing 
in  and  out,  and  it  was  held,  as  it  did  not  ap- 
pear that  the  Jurors  were  spoken  to  about 
the  case,  nor  that  it  was  discussed  In  their 
presence,  there  was  no  reversible  error.  In 
12  Ency.  of  PI.  A  Prac.  616,  it  is  said: 
"Where  Irregularities  only,  have  occurred 
which  do  not  necessarily  or  naturally  involve 
tbe  suspicion  of  improper  influence,  the  ap- 
proved course  Is,  upon  proper  presentation 
of  a  complaint,  for  the  trial  court  to  examine 
witnesses  and  take  testimony  with  a  view 
of  ascertaining  whether  any  Improper  In- 
fluences have  been  put  in  operation  to  con- 
trol the  mind  of  any  or  all  of  the  Jurors,  and, 
otter  ascertaining  the  facts,  with  the  fur- 
ther view  of  sustaining  or  setting  aside  the 
verdict,  as  the  facts  disclosed  upon  such  ex- 
amination may  demand."  Outsiders  have 
no  right  in  the  Jury  room  or  the  place  occu- 
pied by  the  Jury,  but  the  mere  temporary 
presence  of  outsiders  has  in  many  cases  beea 
held  to  have  no  effect  upon  the  verdict,  where 
no  prejudice  could  have  resulted  from  such 
intrusion,  and  it  was  apparent  that  the  in- 
trusion was  not  for  such  a  purpose.  Thus 
in  Luster  v.  State,  11  Humph.  (Tenn.)  169, 
the  Supreme  Court  refused  to  disturb  a 
conviction  because,  when  the  officer  left 
the  Jury  room  In  retirement  to  procure  wood 
and  water,  an  Individual  went  Into  the  room, 
took  his  seat  by  Invitation,  and  remained  un- 
til tbe  arrival  of  the  officer,  who  removed 
him.  There  appeared  no  improper  motive 
for  the  Intrusion,  and  no  communication  tiav- 
Ing  taken  place  between  the  Intruder  and 
the  Jurymen.  And  in  State  v.  Gould,  90  N. 
C  658,  the  Supreme  Court  refused  to  Inter- 
fere with  the  action  of  the  trial  court 
in  refusing  a  new  trial  where  it  appeared 
that  one  person  passed  through  the  room 
where  the  Jury  was  kept  during  the  night, 
and  another  was  found  afleep  In  a  stupid, 
drunken  condition  on  a  bench  in  the  rear  of 
the  room,  and  was  ejected  as  soon  as  discov- 
ered, and  neither  of  such  persons  had  any 
communication  with  any  member  of  the  Jury, 
there  being  no  ground  for  even  a  suspicion 
that  any  undue  Influence  had  been  brought 
to  bear.  And  In  Green  v.  State,  69  Miss.  601, 
the  fact  that  a  servant  brought  dinner  into 
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the  jury  room  and  ranoved  the  dishes  there- 
from, did  not  affect  the  verdict,  where  It  was 
clearly  shown  that  he  did  not  communicate 
with  the  jnrors  nor  they  to  him.  So  in  this 
case,  we  are  of  opinion  that  it  would  tie 
going  too  far  to  disturb  the  verdict  of  the 
jury  in  this  case  opon  the  mere  ground  that 
a  lawfully  authorized  deputy  of  the  sheriff, 
who  had  charge  of  the  jury,  brought  the 
whisky  to  the  sheriff  and  remained  in  the 
room  only  long  oiough  for  the  Jurors  to  taJte 
the  drink,  before  retiring,  it  clearly  appear- 
ing that  the  deputy  had  no  communication 
with  the  Jury  in  regard  to  the  case,  nor  tbey 
with  him.  Of  course,  his  entering  the  Jury 
room  was  improper  and  irregular,  and  It  is 
not  to  be  commended  or  excused  as  far  as 
be  and  the  sheriff  are  concerned;  but  after 
the  reading  of  all  the  testimony  on  this 
point  which  the  court  heard  on  the  motion 
for  new  trial,  we  are  unwilling  to  say  that 
the  circuit  court  committed  error  In  refusing 
to  grant  a  new.  trial  on  the  facts  disclosed. 
In  State  v.  West,  69  Mo.  401,  33  Am.  Bep. 
606,  a  case  of  murder  In  the  first  degree,  on 
the  motion  for  new  trial  afftdavlts  were  filed 
showing  that  Intoxicating  liquor  had  been 
supplied  to  the  Jury  by  the  sheriff  who  had 
charge  of  them,  but  there  was  nothing  in 
the  affidavits  or  In  the  record  which  tended 
in  the  least  to  show  that  the  Jurors  were  at 
any  time  Intoxicated,  or  that  the  verdict  was 
procured  by  improper  means ;  and  this  court, 
while  condemning  the  practice  of  supplying 
Jurors  with  intoxicating  drinks,  held  that  It 
did  not  follow  that  the  mere  fact  that  the  ar- 
dent spirits  had  been  furnished  them  was 
not  sufficient  to  warrant  the  trial  or  the  appel- 
late court  in  setting  aside  the  verdict — citing 
and  approving  at  the  same  time  the  decision 
to  the  same  effect  in  State  v.  Upton,  'JO  Mo. 
899.  It  results  that  In  our  opinion  neither  of 
the  charges  of  misconduct  brought  against 
the  Jury  and  the  oiBcer  in  charge  of  them 
was  sufficient,  either  singly  or  collectively,  to 
require  the  court  to  grant  a  new  trlaL 

As  to  the  final  contention,  that  the  verdict 
of  tlie  Jury  was  the  result  of  passion  and 
prejudice,  we  liave  only  to  add  that  in  the 
cartful  examination  of  the  evidence  in  the 
case  we  have  been  unable  to  discover  any- 
thing which  tends  to  sustain  that  criticism 
of  the  verdict  It  was  the  function  of  the 
Jury  to  weigh  the  evidence  and  determine 
the  questions  of  fact  and  if  they  believe 
the  evidence  of  the  state,  which  was  in  the 
main  entirely  uncontradicted  and  unlmpeach- 
ed,  and  given  by  officers  of  the  law  and  pro- 
fessional men,  t&ey  were  Justified  in  finding 
that  the  defoidant  on  the  day  of  the  homi- 
cide committed  an  unprovoked  and  brutal 
assault  upon  young  Bdgar,  and  then  re- 
treated to  his  home,  which  was  well  equipped 
with  guns  and  ammunition,  and  that  then 
and  there  be  and  his  brother  held  counsel 
and  deliberately  determined  that  he  would 
not  submit  to  arrest  for  his  assault  upon 


the  young  man.  He  saw  the  sheriff,  whom 
he  knew  to  be  the  sheriff  of  the  county,  ap- 
proaching his  home,  and  he  fully  apprehend- 
ed the  mission  of  the  sheriff,  as  is  evidenced 
by  his  significant  question  to  blm  as  to  wheth- 
er he  had  a  warrant  and  when  the  sheriff 
told  him  to  come  out  to  the  gate,  instead  of 
obeying  the  command  of  the  officer  and  sub- 
mitting to  a  lawful  arrest  he  retreated  Into 
the  kitchen,  where  his  mother  and  brother 
had  already  gone,  and  whoi  the  sheriff,  as 
was  his  right  and  duty,  followed  him  and 
started  to  eater  the  house,  he  and. his  broth- 
er shot  him  to  death,  infilctlng  upon  him 
four  mortel  wounds,  and  then  striking  Iilm 
a  blow  on  the  bead  with  a  Winchester  rifl& 
The  circumstances  Indicate  that  they  then 
took  the  officer's  pistol  from  his  dead  l>ody, 
and,  armed  with  a  shotgun,  Winchester  rifle, 
and  the  officer's  revolver,  they  fled  from  the 
county.  After  successfully  eluding  the  ch- 
eers for  six  days,  they  were  finally  overtaken 
In  an  adjoining  county  and  refused  to  surren- 
der to  the  sheriff  and  his  posse  until  aftor 
they  had  made  a  desperate  resistance  and 
the  defendant's  brother  had  been  wounded. 
The  record  indicates  from  beginning  to 
end  that  the  defendant  was  guilty  of  a  total 
disregard  of  the  obligations  of  a  law-abiding 
citizen,  and  was  fatelly  bent  on  mischief, 
and  it  is  inconceivable  that  the  Jury,  with 
the  evidence  before  them,  could  have  reached 
any  other  conclusion  than  that  defendantfa 
conduct  in  killing  the  officer  in  the  circnm- 
stences  detailed  was  anything  but  murder  in 
the  first  degree.  Such  the  law  denominates 
it  and  such  the  Jury  were  fully  Justified  in 
finding  by  their  verdict 

We  have  patiently  reviewed  and  consid- 
ered all  the  propositions  advanced  by  the 
counsel  for  the  reversal  of  the  Judgment  and 
In  our  opinion  there  is  no  reversible  error  in 
the  record,  and  the  Judgment  of  the  drcnit 
court  must  be  and  is  affirmed,  and  the  sen- 
tence which  the  law  pronounces  is  ordered 
to  be  carried  Into  execution. 

BURGESS,  P.  J.,  and  FOX,  J.,  concur. 


STATE  V.  WILSON. 

(Supreme  Ck>urt  of  Missouri,  Division  No.  2. 
Dec  4,  1906.) 

1.  OanniiAL    Law— Appxai/— Bboobd  — Tna 

OF  FlUIfe  BILI.  OF  EXCKFTIOITB. 

Rev.  St  1899,  (  728,  authorising  an  exten- 
sion of  time  in  which  a  bill  of  exceptions  may 
be  filed,  provides  that  the  order  therefor  made 
by  the  court  in  vacatioa  shall  be  entered  of 
record.  Held,  that  a  certificate  of  the  trial 
judge  and  an  ex  parte  affidavit  tending  to  show 
that  an  order  had  been  filed  could  not  supply 
the  omission  of  the  record  to  show  that  fact, 
and  that  subseqaent  extensions  being  without 
authority  of  law,  the  bill  could  not  be  reviewed 
on  appeal. 

[EM.  Note.— For  cases  in  point  see  Gent  Dig. 
vol  15,  Criminal  Law.  {  2962.] 
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2.  Sauk— Right  to  Sufplt  liosr  Rkcobd. 

The  Snpreme  Court  haa  no  power  on  ap- 
peal to  aapiMy  any  lost  portion  of  a  record  of 
tlte  circnit  court. 

[Eld.  Note.— For  cases  in  point,  aee  Cent  Dig. 
Tol  15,  Criminal  Law,  {  2899.] 

&  DiBTSIOT  AND  PbOSECUTINO  ATTOBRXTS— 
SPBOIAJ,  ATTOBRETS—SnmOIEHOT  OT  AP- 
POIimCKRT. 

Under  Key.  8t  1899,  (  4965,  providing  for 
the  appointment  of  a  special  prosecuting  at- 
torney where  the  regular  prosecutor's  interest 
in  a  case  is  inconsistent  with  his  official  duties, 
tlie  recital  of  a  record  that  the  regular  prooecnt- 
ing  attorney  Iiad  lieen  employed  as  connsd  by 
defendant,  and  tltat  for  that  reason  S.  was 
appointed  special  prosecuting  attorney  in  the 
case,  was  BnScient  to  sustain  the  appointment. 
[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
yd.  17,  District  and  Prosecuting  Attorneys, 
110.1 

4.  SAMB— POWEB  OF  Spboiai.  Pbobeoutob. 

Under  the  express  proyisions  of  Rev.  St. 
1889,  H  4855,  4957,  providing  for  the  appoint- 
ment of  a  special  prosecuting  attorney  where 
the  regular  prosecutor's  interest  in  a  case  is 
inconsistent  with  his  official  duties,  the  special 
prosecutor  has  all  the  power  for  the  purposes 
of  tlie  case  in  which  he  is  appointed  that  the 
icgular  attorney  would  have  had. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.    17,    District   and    Prosecuting   Attorneys, 

»ie.i 

5.  CBnaKAL  Law— Apfeai/— PasatncFTion  or 
QtrAiJTicATioN  or  Bfxciai.  Pbobecdtob. 

In  the  absence  of  a  showing  to  the  con- 
trary, it  will  be  presumed  on  appeal  that  one 
appointed  special  prosecuting  attorney  tmder 
Bev.  St.  1899,  |  4955.  providing  for  such  ap- 
pointment where  the  regular  prosecutor  is  dis- 
qualified, qualified  in  obedience  to  statutory 
piovisionB. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
ToL  15,  Criminal  Law,  {  3000.] 

Appeal  from  Olrcalt  Conrt,  Vernon  County; 
L.  W.  Shafer,  Judge. 

Dennis  Wilson  was  convicted  of  grand  lar- 
cuiy,  and  appeals.    Affirmed. 

J.  R.  Moss,  D.  M.  Gibson,  and  A.  J.  King, 
for  appellant  The  Attorney  General  and  N. 
T.  Gentry,  for  the  State. 

OANTT,  J.  J.  R.  Mobs,  Esq.,  the  regular 
prosecuting  attorney  of  Vernon  county,  hav- 
ing been  of  counsel  for  the  defendant,  the 
drcnit  court  of  that  county  by  an  order  en- 
tered of  record  on  the  21st  day  of  February, 
1905,  appointed  Levi  L.  Scott,  Esq.,  special 
prosecuting  attorney  for  the  purpose  of  this 
prosecution  under  and  by  virtue  of  sections 
4855,  4967,  Rev.  St  1899,  and  thereafter,  on 
February  23,  1906,  Mr.  Scott,  as  such  special 
praaecuting  attorney,  filed  an  information, 
duly  verified  by  himself,  and  accompanied  by 
the  affidavit  of  Edward  Sbelton,  wherein  he 
charged  the  defendant  with  grand  larceny,  in 
feloniously  taking,  stealing,  and  carrying 
away  13  head  of  neat  cattle,  to  wit,  13  two- 
year  old  steers,  in  Vernon  county  on  the  22d 
day  of  Septemt)er,  1904.  The  defendant  was 
arrested  and  duly  arraigned,  and  entered  bis 
Idea  of  not  guilty,  and  at  the  same  term  was 
pot  upon  his  trial  and  convicted,  and  his 
punishment  assessed  at  four  years  in  the 
penitentiary.    After  unsuccessful  motions  for 


a  new  trial  and  in  arrest  of  Judgment  the 
defendant  was  sentenced  to  the  penitentiary. 
From  that  sentence  he  appeals. 

1.  At  the  very  threshold  of  our  investiga- 
tion of  this  record,  we  are  confronted  by  the 
contention  of  the  Attorney  General  that  the 
bill  of  exceptions  la  no  part  of  the  record, 
for  the  reason  that  it  was  not  filed  in  time. 
The  facts  appearing  in  the  transcript  dis- 
close that  the  defendant  was  convicted  on 
March  3,  1906.  At  the  February  term  of  the 
Vernon  court  he  was  granted  an  appeal  and 
was  given  until  the  first  day  of  the  next 
regular  term  to  file  his  bill  of  exceptions. 
On  the  first  day  of  the  regular  May  term, 
1905,  of  said  court,  the  court,  for  good  cause 
shown,  ordered  that  the  time  for  filing  the 
bill  should  be  extended  to  August  15,  1906. 
There  Is  no  order  of  record  extending  the 
time  for  filing  the  blU  of  exceptions  from 
August  15tli  to  the  second  day  of  the  Oc- 
tober term,  and  the  clerk  certifies  to  no  such 
order  having  been  filed  with  him  in  vacation, 
but  he  has  certified  to  this  court  as  a  part 
of  his  transcript  the  affidavit  of  Mr.  King, 
one  of  the  counsel  for  the  defendant  in  this 
cause  in  the  circuit  court,  to  the  effect  that  on 
or  about  the  last  day  of  July,  1906,  be  pre- 
pared an  order,  to  be  signed  by  the  Judge  of 
the  circuit  court  of  Vernon  county,  extending 
the  time  for  filing  the  bill  of  exceptions  in 
this  case  from  August  16,  1905,  to  the  sec- 
ond day  of  the  October  term,  1906,  of  the 
circuit  court  of  said  county,  and  mailed  said 
order  to  Hon.  L  W.  Sbafer,  the  Judge  of 
said  court,  at  Greenfield,  Mo.,  the  postof- 
fice  address  of  said  Judge,  with  the  request 
that  he  sign  and  return  the  same  to  the 
clerk  of  the  circuit  court  of  Vernon  county, 
and  that  he  afterwards  met  Judge  Shafer  on 
the  10th  day  of  August,  1905,  In  the  city  of 
Nevada,  and  was  informed  by  Judge  Shafer 
that  he  had  signed  said  order,  extending  the 
time  for  filing  said  bill  of  exceptions  and 
filed  the  same  with  the  clerk  of  the  circuit 
court  of  Vernon  county.  Affiant  further 
states  that  on  the  11th  day  of  August,  1906, 
he  called  at  the  office  of  the  clerk  of  the  cir- 
cuit court  of  Vernon  county.  Mo.,  and  made 
inquiry  as  to  whether  said  order  had  been 
deposited  by  the  said  Judge  with  the  clerk, 
and  was  informed  by  said  clerk  that  said  or- 
der was  filed  and  recorded  in  the  clerk's 
office.  A  certificate  of  Judge  Shafer,  filed 
with  the  clerk,  is  also  incorporated  In  the 
transcript,  wherein  he  certifies  that  on  the 
10th  of  August,  1906,  be,  as  said  Judge,  sign- 
ed an  order  extending  the  time  for  filing  the 
bill  of  exceptions  in  the  case  of  the  State  of 
Missouri  against  Dennis  Wilson,  and  deposit- 
ed the  same  with  the  clerk  of  the  circuit 
court  of  Vernon  county,  and  requested  that 
the  same  be  filed  and  placed  upon  the  record 
of  said  court  in  vacation.  On  the  second  day 
of  the  Octol>er  term,  1905,  the  court  made 
another  order  extending  the  time  for  filing 
the  bill  to  January  1,  1906.  The  record  then 
recites  other  extensions  to   and   including 
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March  10,  1906,  and  that  afterwards,  on  the 
10th  day  of  March,  1906,  It  being  the  eigh- 
te&ith  day  of  the  February  term,  "State  of 
MiBSQurl,  Plaintiff,  t.  Dennis  Wilson,  De- 
fendant *  *  *  on  this  day  comes  the  de- 
fendant by  attorney  and  flies  his  bill  of  ex- 
ceptions in  the  above-named  cause." 

Cioncedlng  that  Judge  Shafer  made  the  or- 
der on  the  10th  day  of  August,  extending  the 
time  for  filing  the  bill  from  August  15,  1905, 
to  the  second  day  of  the  October  term,  1905, 
and  that  the  same  had  been  lost  or  mislaid 
at  the  time  the  clerk  made  out  his  transcript 
for  this  court,  and  that  Judge  Shafer  and 
Mr.  King  were  advised  of  the  loss  of  the 
said  order,  we  think  It  is  too  clear  for  dls- 
cnsslon  that  the  affidavit  of  Mr.  King  and 
the  certificate  of  Judge  Shafer  could  not  sup- 
ply this  defect  in  the  record.  Inasmuch  as 
the  law  provides  for  the  making  and  filing  of 
such  order  In  vacation,  and  requires  the  clerk 
to  treat  the  same  as  a  part  of  the  record  in 
certifying  the  transcript  to  this  court,  we 
think  a  liberal  construction  of  section  728, 
Rev.  St  1899,  would  require  that  from  the 
time  of  the  filing  of  such  order  in  vacation 
It  becomes  a  part  of  the  record.  Being  a 
part  of  the  record,  then,  It  was  competent 
for  the  court,  upon  due  notice  to  both  parties, 
to  supply  the  lost  document  by  a  Judgment 
al  the  court  Just  as  any  other  lost  record 
may  be  supplied  by  the  court  of  whose  rec- 
ord it  constitutes  a  part,  but  It  cannot  be 
done,  as  we  have  already  said,  by  the  filing 
of  ex  parte  affidavits  with  the  clerk  in  vaca- 
tion, or  with  the  court  In  session.  It  requires 
Judicial  action  upon  due  notice  to  supply  the 
lost  record.  States  v.  Burks,  132  Mo.,  loc. 
dt  367,  34  S.  W.  48;  State  v.  McCarver  (Mo. 
Sup.)  92  S.  W.,  loc.  dt  690;  SUte  v.  Simp- 
son, 67  Mo.  647.  It  Is  clear  that  this  court 
has  no  power  on  appeal  to  supply  any  portion 
of  the  lost  record  of  the  circuit  court.  State 
V.  Baton,  191  Mo.  161,  89  S.  W.  949.  It  fol- 
lows, therefore,  that  In  the  present  state  of 
the  record  tSere  appears  no  valid  order  ex- 
tending the  time  for  the  filing  of  bill  from 
August  16,  1905,  to  the  second  day  of  the 
October  term,  1905,  and  that  any  subsequent 
extension  of  the  time  by  the  court  after  the 
lapse  of  the  order  extending  the  time  to  Au- 
gust 15,  1906,  was  without  authority  of  law. 
State  V.  Scott,  113  Mo.,  loc.  clt  661,  20  8.  W. 
1076;  State  v.  Apperson,  115  Mo.  470,  22  S. 
W.  375;  Burdoln  v.  Trenton,  116  Mo.  370, 
22  S.  W.  728.  Accordingly,  the  bill  of  excep- 
tions filed  after  that  date  cannot  be  consider- 
ed as  before  us  for  review. 

In  view  of  these  facts.  It  must  be  held  that 
none  of  the  matters  of  exception  attempted 
to  be  preserved  by  the  bill  of  exceptions  are 
before  us  for  consideration,  and  we  are  re- 
stricted to  such  errors,  if  any,  as  may  ap- 
pear upon  the  face  of  the  record. 

2.  Looking,  then,  to  the  record  proper,  the 
information  is  amply  sufficient  on  Its  face 
to  charge  grand  larceny,  and  is  duly  veri- 
fied both  by  the  affidavit  of  the  special  prose- 


cuting attorney  and  the  affidavit  of  the  prose- 
cuting witness,  Mr.  Shelton.  That  the  special 
prosecuting  attorney  was  duly  appointed  ap- 
pears from  the  record  of  the  court  on  the  2l8t 
of  February,  1905,  wherein  it  is  recited  that 
Mr.  Moss,  the  -  regular  prosecuting  attorney 
of  the  county,  had  been  employed  as  coun- 
sel by  the  defendant,  and  for  that  reason  the 
court  appointed  Mr.  Scott  as  special  prose- 
cuting attorney  for  this  case.  Section  4955, 
Rev.  St  1899,  provides:  "If  the  prosecuUng 
attorney  be  Interested,  or  shall  have  been  em- 
ployed as  counsel  In  any  case  where  such 
employment  is  Inconsistent  with  the  duties 
of  his  office,  or  shall  be  related  by  blood  or 
by  marriage,  the  court  having  criminal  Juris- 
diction, may  appoint  some  other  attorney  to 
prosecute  or  defend  the  cause."  And  section 
4967,  Rev.  St  1899,  provides:  "The  person 
thus  appointed  shall  possess  the  same  power 
and  receive  the  same  fees  as  the  proper  of- 
ficer would  if  he  were  present"  That  a  spe- 
cial prosecutor  appointed  by  virtue  of  these 
sections  has  all  the  power  for  the  purposes  of 
the  case  in  which  he  is  appointed  as  the  reg- 
ular prosecuting  attorney  there  can  be  no 
doubt  State  v.  Griffin,  87  Mo.,  loc.  clt  615. 
616;  State  t.  Moxley,  102  Mo.,  loc.  clt  383, 
384,  14  S.  W.  960,  16  S.  W.  656.  And,  in  the 
absence  of  any  affirmative  showing  to  the 
contrary,  we  are  not  at  liberty  to  assume 
that  the  special  prosecutor,  who  was  appoint- 
ed by  the  court  in  this  case,  after  reciting 
the  disability  of  the  regular  prosecuting  at- 
torney, did  not  qualify  in  obedience  to  the 
statutory  provisions.  State  v.  Fltzporter,  17 
Mo.  App.,  loc.  cit  273. 

An  examination  of  the  record  proper  dis- 
closes no  error  in  the  impaneling  of  the  Jury, 
the  return  of  the  verdict,  and  the  sentence  of 
the  court  and  the  Judgment  of  the  circuit 
court  must  therefore,  be,  and  is  hereby,  af- 
firmed. 

BUROESS,  P.  J.,  and  FOX,  J,,  concur. 


KNAPP  V.  ST.  LOUIS  TRUST  CO.  et  al. 

(Supreme  Court  of  Missouri,   Division  No.   2. 
Nov.  20,  1906.) 

1.  Atpxai/— Review— Vebdict. 

A  judgment  will  not  be  reversed  because 
the  jury  found  against  the  weight  of  the  evi- 
dence, but  if  there  was  no  evidence  on  which 
to  base  the  verdict  the  judgment  will  be  re- 
versed. 

[Ed.  Note.— For  cases  In  point,  lee  Cent  Dig. 
vol.  3,  Appeal  and  Error,  SS  3938-S943.] 

2.  Wills- Testamkhtabt Cap acitt  —  Qotcb- 
tions  fob  jubt. 

In  a  win  contest  on  the  ground  that  testa- 
trix was  not  possessed  of  testamentary  capacity, 
evidence  considered,  and  held,  that  the  question 
was  one  for  the  jury. 

[Eld.  Note.— For  cases  in  point  see  CSent  Dig. 
vol.  49,  Wills,  I  768.] 

8.  Evidence   —   Aninssioirs  —   Adiiibsior 
AoAiNST  Intbbest. 

On  an  issue  as  to  the  testamentary  capacity 
of  a  testatrix,  an  account  book  of  the  deceased 
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pto'aician  who  attended  her,  containine  an  entry 
showing  the  plu'sician's  cbuarge  and  the  nature 
of  testatrix's  disease  and  a  payment  of  the 
charge,  was  admiaaible  to  show  the  nature  of 
ber  disieaae. 

Appeal  from  St.  LonlB  Circuit  Court; 
Horatio  D.  Wood,  Judge. 

Action  by  Anna  Knapp  against  tbe  St. 
Lonls  Trust  Company  and  others  to  contest 
tlie  validity  of  the  will  of  Margaret  Galley, 
deceased.  B^m  a  Judgrment  in  favor  of 
defendants,  plalntUf  appeals.  Reversed,  and 
remanded  for  a  new  trial. 

J.  Sf.  Blayney,  Jr.,  for  appellant  Judson 
&  Green  and  Jna  H.  Overall,  for  respond- 
ents. 

0ANTT,  J.  This  is  an  action  to  contest 
tbe  validity  of  the  will  of  Mrs.  Margaret 
Gaffey.  Tbe  grounds  of  contest  were  and 
are  that  tbe  testatrix,  at  tbe  time  of  execut- 
ing tbe  alleged  will,  was  not  of  sound  and 
disposing  mind  and  memory,  and  was  under 
undue  Influence.  On  this  appeal,  the  con- 
testant admits  that  no  evidence  was  intro- 
duced In  the  circuit  court  tending  to  prove 
undue  influence,  and  tbe  sole  contention 
before  ns  Is  that  the  circuit  court  erred  In 
giving  a  peremptory  instruction  to  the  Jury 
to  find  tbe  paper  writing  propounded  to  be 
tbe  last  will  and  testament  of  Mrs.  Gaftey. 
Tbe  -will  In  contest  contains  the  following 
provisions:  (1)  Payment  of  debts.  Direc- 
tion for  cremation  of  body  and  burial  of 
ashes  in  Bellefontalne  Cemetery  in  grave  of 
testatrix's  deceased  sister.  (2)  $100  to  Les- 
ter Tbacker  Knappu  (3)  $100  to  Georgia 
iCnapp.  (4)  "I  have  already  given  to  my 
daughter,  Anna,  personal  and  real  estate 
to  tbe  amount  of  twenty  thousand  dollars 
($20,000),  and  I  make  no  further  provision 
for  her,  exc^t  the  income  from  tbe  trust  es- 
tate referred  to  in  the  next  paragraph." 
(5)  All  tbe  rest  and  residue  of  her  property 
to  St  Louis  Trust  Company,  "with  full 
power  in  said  tmstfee  to  invest,  sell  and 
reinvest  any  part-  of  said  estate,  including 
tbe  power  to  sell  tbe  real  estate  and  pass 
a  full  legal  title  thereto  whenever,  in  tbe 
Judgment  of  said  trustee,  it  shall  be  neces- 
sary or  proper  to  do  so.  After  paying  tbe 
necessary  expenses  for  tbe  care,  protection 
and  management  of  said  estate,  the  said 
trustee  shall  pay  tbe  entire  revenue,  derived 
therefrom,  to  my  said  daughter  Anna,  in 
quarterly  or  semi-annual  installments,  dur- 
ing her  natural  life."  Upon  the  death  of 
said  daughter,  then  tbe  balance  of  said 
tmst  estate  to  go:  (a)  $300  to  the  then 
acting  Episcopal  Bishop  of  Missouri,  for 
diocesan  missions,  (b)  $200  to  St  Luke's 
Hospital  (BJplscopal).  (c)  "To  my  nephew, 
Edward  St.  John,  now  residing  In  New  York, 
If  living,  tbe  sum  of  five  hundred  dollars 
($500)."  If  not  living,  to  his  daughter,  Edna; 
If  said  daughter,  Edna,  be  not  living,  then  to 
Lester  Tbacker  Knapp,  and  bis  lawful  heirs. 
(d)  $900  to  "my  cousin,  George  W.  Groves, 


of  the  dty  of  St  Louis,  If  living";  If  not 
living,  said  sum  to  be  paid  to  Georgia  Knapp. 
(e)  After  making  the  above  payments,  tbe 
residue  of  said  trust  estate  to  be  distribut- 
ed as  follows:  Two-twelfths  to  testatrix's 
grandson,  Ralph  Hammond  Knapp;  flve- 
twelfths  to  testatrix's  granddaughter,  Geor- 
gia Knapp;  and  five-twelfths  to  testatrix's 
grandson,  Lester  Tbacker  Knapp.  (f)  St. 
Louis  Trust  Company  Is  named  executor. 
The  will  was  signed  by  Mrs.  GafCey  and 
witnessed  by  P.  V.  Dubrouiilet  and  B.  W. 
Mcllvaine.  Tbe  only  answer  filed  on  the 
part  of  any  of  the  defendants  was  by  tbe 
St  Louis  Trust  Company,  which  admitted 
the  death  of  Mrs.  Gaffey,  the  probate  of  the 
will,  the  fact  that  tbe  trust  company  was 
named  trustee  and  executor,  and  that  tbe 
plaintiff,  Anna  Knapp,  was  one  of  the  bene- 
ficiaries under  the  will,  but  denied  all  other 
allegations  of  the  petition.  Tbe  cause  was 
tried  in  the  circuit  court  of  tbe  city  of  St 
Louis  on  tbe  17tb  of  November,  1903,  and, 
at  tbe  close  of  all  of  tbe  evidence  in  tbe  case, 
tbe  court  of  Its  own  motion  directed  tbe  Jury 
to  find  that  the  said  paper  writing  was  the 
last  will  of  Mrs.  Margaret  Gaffey.  To  that 
instruction  the  plaintiff  duly  excepted. 
Within  due  time  a  motion  for  new  trial  was 
filed  by  tbe  plaintiff  which  was  overruled,  and 
tbe  plaintiff  by  proper  steps  perfected  her 
appeal  to  this  court  As  the  only  question 
presented  on  this  appeal  Is  whether  tbe 
plaintiff  Introduced  substantial  evidence  tend- 
ing to  prove  that  at  the  time  of  the  execution 
of  said  will  Mrs.  Gaffey  was  not  of  sound 
and  disposing  mind  and  memory,  it  Is  es- 
sential to  make  a  summary  of  tbe  testimony 
introduced  on  the  trial  on  tbe  part  of  tbe  pro- 
ponents and  contestants. 

Mr.  P.  V.  Dubrouiilet  testified  that  he  was 
trust  officer  of  the  St  Louis  Trust  Company; 
was  such  in  November,  189S.  at  tbe  time  of 
attesting  tbe  will  of  Mrs.  Gaffey,  and  bad 
been  for  six  or  seven  years.  He  knew  be 
attested  tbe  will  from  examining  his  signa- 
ture, but  be  did  not  recall  tbe  circumstances; 
attested  at  tbe  request  of  Mrs.  Gaffey;  had 
not  known  her  before;  did  not  remember 
where  the  attestation  took  place,  but  thought 
It  must  have  been  in  the  office  of  the  trust 
company;  thought  testatrix  was  of  sound 
mind.  On  cross-examination  be  stated  that 
he  bad  no  distinct  recollection  of  tbe  trans- 
action; thought  it  was  the  first  occasion  on 
which  he  bad  seen  Mrs.  Gaffey;  would  not 
know  who  was  present  except  by  seeing  the 
signatures  to  tbe  will;  transaction  did  not 
take  over  five  or  ten  minutes;  facts  left  no 
impression  on  bis  mind;  knew  that  he  signed 
at  tbe  request  of  testatrix,  because  he 
never  signed  a  will  unless  asked  by  the  per- 
son making  tbe  will;  could  not  state  whether 
or  not  the  request  was  made  by  Mr.  Orr 
and  repeated  by  Mrs.  Gaffey;  did  not  re- 
member how  Mrs.  Gaffey  appeared,  or  what 
kind  of  a  looking  person  she  was;  made  no 
inquiry  abont  Mrs.  Gaffey's  mental  condition; 
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that  It  was  the  only  opportunity  witness  bad 
of  Judging  of  hee  soundness  of  mind;  did 
not  know  that  he  would  regard  that  as  a 
fair  test  of  judging  a  person's  sanity.  On 
re-ezamlnatlon  he  stated  that,  from  the  fact 
of  his  attestation,  he  was  satisfled  that  testa- 
trix was,  at  the  time  of  the  attestation,  de- 
termined by  him  to  be  of  sound  mind. 

Benjamin  W.  McIlTalne  testified  that  be 
bad  no  particular  business  In  November, 
1898,  and  was  not  connected  with  the  St. 
Louis  Trust  Company ;  that  it  was  his  signa- 
ture to  Mrs.  Gaffey's  will;  that  Mrs.  Oaffey 
signed  in  his  presence;  that  he  did  not  know 
Mrs.  Oaffey  before  that  time;  that  it  was 
his  opinion  that  Mrs.  Oaffey  was  of  sound 
mind,  or  he  would  not  have  signed  the  wilL 
On  cross-examination  he  testlfled  that  he  had 
no  distinct  recollection  of  signing  the  will, 
and  the  only  thing  which  recalled  the  cir- 
cumstance to  him  was  the  will  Itself  and  his 
signature;  the  transaction  took  about  five 
minutes;  was  not  sure  who  was  present, 
but  thought  Ifr.  Orr  must  have  been  there; 
thought  the  will  was  handed  to  him  by  Mr. 
Orr;  asked  testatrix,  "Do  you  want  me  to 
sign  this  will?"  request  was  not  volunteered 
by  testatrix;  had  never  seen  Mrs.  Gaffey 
before,  and  carried  on  no  further  conversa- 
tion with  her;  if  he  had  had  the  faintest 
thought  that  the  woman  was  not  sane  he 
would  not  have  signed  the  will;  believed 
that  she  was  sane  bo  far  as  he  could  see; 
had  forgotten  the  case  entirely  except  as  to 
those  things  which  were  his  Invariable  prac- 
tice. 

Isaac  H.  Orr  testified  that  be  had  been 
trust  ofllcer  of  the  St  Louis  Union  Trust 
Company  for  seven  years,  and  held  that 
position  In  November,  1898,  and  had  been  for 
18  years  a  member  of  the  St  Louis  bar ;  had 
never  transacted  any  business,  nor  had  any 
personal  acquaintance  with  Mrs.  Gaffey  be- 
fore she  was  brought  to  him  for  the  pur- 
pose of  making  her  will.  She  was  brought 
to  his  office  and  Introduced  to  him  by  Mr. 
Mitchell,  or  by  one  of  the  tellere,  but  thought 
it  was  by  Mr.  Mitchell,  and  Introduced  to 
him  as  one  of  the  customers  who  wanted  to 
make  a  will;  bad  Mrs.  Gaffey  sit  down  in 
bis  office  and  bad  a  conference  with  her. 
She  told  him  she  wanted  to  make  a  will 
and  told  him  in  a  general  way  what  her 
property  was,  but  not  its  value,  as  he  now 
recalls  It  She  told  him  where  she  lived,  and 
about  her  daughter  and  her  daughter's 
children  and  the  other  parties  named  In  the 
will.  She  told  him  how  she  wanted  to  dis- 
pose of  her  property  and  be  made  a  pencil 
memoranda  of  what  she  wanted  to  do.  She 
told  him  especially  that  she  wanted  to  pro- 
vide for  her  daughter  and  wanted  it  so  her 
daughter  or  her  family  could  not  dissipate 
It,  so  that  her  daughter  would  have  an  In- 
come when  she  got  old.  She  wanted  her 
daughter's  children  to  have  the  benefit  of  her 
estate  after  her  daughter  died.  She  told 
him  she  had  already  expended  a  great  deal 


of  money  and  property  on  «ccoimt  of  ber 
daughter,  and  wanted  that  fact  stated  in  the 
will,  and  that  she  felt  that  her  daughter  would 
not  conserve  hex  property  if  she  got  it  so 
she  could  dispose  of  It ;  had  a  very  full  con- 
versation with  her  about  these  matters,  which 
lasted  not  less  than  a  half  an  hour  and  prob- 
ably an  hour.  He  told  ber  lie  would  prqmre 
the  win,  and  made  an  appointment  with  ber 
to  come  bade  and  look  It  over.  He  got  the 
names  of  all  the  parties  named  in  the  will 
from  Mrs.  Oaffey,  <md  the  amount  Mrs.  Oaffey 
wished  to  give  In  each  case.  He  took  down 
the  Items,  and  explained  to  Mrs.  Gaffey  about 
the  provision  to  ber  daughter;  that  it  was 
the  onl}-  way  in  which  the  estate  could  be 
preserved,  at  least  that  was  his  suggestion  to 
ber  as  to  how  she  should  do  it  She  want- 
ed tbe  trust  company  to  act  as  trustee.  No 
one  else  was  present  at  the  interview.  Her 
conversation  was  perfectly  clear,  and  there 
was  nothing  to  indicate  tliat  she  did  not  know 
what  she  wanted  and  how  she  wanted  It 
done.  He  had  no  distinct  recollection  as  to 
her  personal  appearance  except  that  she  was 
an  old  lady ;  never  saw  her  after  tbe  will  was 
drawn  and  would  not  recognize  her  if  shown 
a  photograph  of  ber.  He  bad  a  distinct  rec- 
ollection of  tbe  ccmversatlon  in  reference  to 
the  will,  and  remembered  that  she  was  an 
old  lady  who,  to  bis  mind,  understood  what 
she  wanted.  She  was  very  clear  as  to  what 
she  wanted  and  made  the  Impression  on  him 
that  she  was  making  wise  disposition  of  ber 
property ;  he  then  prepared  the  draft  of  the 
will.  Mrs.  Gaffey  returned  In  two  or  three 
days  and  he  gave  her  the  draft,  typewrlttMi, 
to. read  over.  There  was  a  little  office  across 
the  hall  which  was  given  to  Mrs.  Oaffey  In 
which  to  read  the  will.  The  draft  as  exe- 
cuted was  tbe  final  draft  prepared  by  blm; 
had  no  distinct  recollection  about  Mrs.  Oaffey 
making  changes  In  the  original  draft  of  the 
win,  but  his  Impression  was  she  made  some 
slight  change,  but  he  was  not  clear  about 
that  Mrs.  Gaffey  Impressed  him  as  tielng 
entirely  capable  to  transact  tbe  business  tliat 
she  was  about  He  had  no  knowledge  or 
information  In  regard  to  the  beneficiaries 
named  In  tbe  will  except  as  received  from 
Mrs.  Oaffey.  On  cross-examination  he  testi- 
fied that  he  had  no  recollection  of  Mrs.  Gaf- 
fey's personal  appearance.  No  charge  was 
made  for  drawing  Mrs.  Gaffey's  will.  He 
would  not  say  that  Mrs.  Gaffey  suggested  a 
change  In  the  will,  although  such  was  bis 
impression;  that  he  got  that  Idea  because 
his  Impression  was  that  Mrs.  Oaffey  sat  in 
his  office  while  he  had  something  done  to 
tbe  will;  could  not  say  positively  that  Mrs. 
Gaffey  did  not  adopt  tiie  draft  as  originally 
prepared  by  blm.  He  did  not  see  ber  read 
tbe  will,  but  would  say  that  she  said  she  read 
it  He  does  not  recollect  having  read  it  to 
ber;  thought  that  Mrs.  Gaffey  did  not  have 
the  data  written  on  a  piece  of  paper  when 
she  came  to  his  office;  would  not  state  posi- 
Itlvely  that  she  did  not,  bat  would  state  posl- 


Digitized  by 


Google 


Ho-) 


KNAFP  T.  ST.  IiOUIS  TSU8T  CO. 


7S 


tlvely  tbat  he  took  down  tbe  data ;  had  a  dia- 
tlnct  reooUectian  that  It  was  a  subject  of  con- 
■iderable  conversaticHi.  He  did  not  ansgest 
to  her  to  send  for  any  member  of  her  family. 
Tbe  will  was  kept  at  their  office  after  It 
was  execated.  Witness  was  not  allowed  by 
the  conrt  to  answer  tbe  question  as  to  wheth- 
er or  not  Mrs.  Oaffey  was  cremated  as  pro- 
vided in  the  will,  to  which  ruling  the  plain- 
tiffs duly  excepted.  Redirect  examination: 
There  was  nothing  about  tbe.  woman  that 
suggested  to  witness  tbat  she  was  not  entirely 
capable  of  making  a  will,  and,  in  fact,  her 
disposition  of  the  property  met  with  tbe 
approval  of  tbe  witness.  He  thought  she 
was  making  a  rational  wllL  Becross-ex- 
amlnation :  Tbe  statement  tbat  testatrix  had 
gtren  ber  daughter  personal  and  real  estate 
to  the  amount  of  120,000,  as  it  appeared  in 
tbe  will,  was  Inserted  at  tbe  request  of  Mrs. 
Gaffey. 

li.  S.  Mitchell  testified  that  in  November, 
1886,  be  was  paying  teller  with  the  St  Louis 
Tmst  Company  and  remained  in  their  em- 
ploy until  tbe  15th  of  December,  1901;  was 
for  a  number  of  years  receiving  teller  for  the 
St.  ZjOqIs  Trust  Company,  and  as  such  made 
tbe  acquaintance  of  Mrs.  Gaffey ;  she  made 
deposits  with  him  for.  several  years,  but 
could  not  say  just  bow  long ;  had  no  distinct 
recollection  of  introducing  Mrs.  Gaffey  to 
Mr.  Orr  in  tbe  matter  of  making  ber  will; 
coold  not  state  tbat  she  ever  mentioned  mak- 
ing a  will  to  him,  and  did  not  recollect  any 
of  tbe  circumstances  of  her  going  to  Mr.  Orr 
for  that  purpose  definitely  enough  to  make 
oath  to  it 

Having  offered  the  foregoing  evidence  and 
tbe  will  of  Mrs.  Oaffey,  the  proponents  rested. 
Tbe  plaintiffs,  tbe  contestants  herein,  intro- 
duced evidence  tending  to  prove  the  follow- 
ing factB:  Mrs.  Gaffey,  tbe  testatrix,  was 
bom  In  1821.  She  had  two  children,  a  son 
who  died  before  the  time  touched  upon  by 
the  evidence  in  this  case,  and  a  daughter, 
Anna,  Mrs.  EJiapp,  tbe  contestant  Mr.  Gaf- 
fey, the  husband  of  testatrix,  died  before  tbe 
happening  of  any  of  the  events  with  which 
we  are  concerned.  Prior  to  the  year  1873, 
the  testatrix  and  ber  daughter,  Mrs.  Knapp, 
lived  on  Olive  street  in  St  Louis,  with  Mrs. 
Oaffey's  sister,  about  that  year  the  plaintiff 
married  Mr.  Pybns,  and  Mrs.  Gaffey  at  once 
went  to  live  with  Mr.  and  Mrs.  Pybus.  At 
tbat  time  Mrs.  Gaffey  bad  no  estate.  She  con- 
tinned  to  live  with  Mr.  and  Mrs.  Pybus  until 
tbe  death  of  Mr.  Pybus  in  1883,  when  Mrs. 
OalCey,  together  with  Mrs.  Pybus  and  her 
three  children,  Georgia,  Ralph,  and  Lester, 
again  took  up  her  home  with  Mrs.  Gaffey's 
sister  on  Olive  street  After  about  three 
years  Mrs.  Pybus  married  Mr.  Enapp,  and 
Mrs.  Gaffey,  tbe  testatrix,  again  made  ber 
borne  with  ber  daughter  Mrs.  Knapp,  where 
she  remained  until  her  death  In  1901.  For 
over  30  years  Mrs.  Gaffey  lived  with  her 
daughter  with  the  exception  of  the  three 
years  that  she  lived  with  her  sister.    Dur- 


ing this  entire  period  Mrs.  Oaffey  paid  no 
board  and  contributed  nothing  towards  the 
expenses  of  the  household.  The  relations 
between  Mrs.  Gaffey  and  her  daughter,  Mrs. 
Knapp,  were  of  the  most  affectionate  kind. 
Mrs.  Knapp  made  all  the  clothing,  even  the 
bonnets  worn  by  her  mother.  Within  a  few 
years  prior  to  1890  Mrs.  Gaffey's  sister  died 
and  left  her  the  estate,  which  is  the  subject 
of  the  present  contest  Up  to  1S90  the  tes- 
timony tends  to  show  that  tbe  testatrix  was 
an  Intelligent  refined  woman  of  good  educa- 
tion and  dainty  in  ber  habits  and  person. 
She  was  generous  with  tbe  little  means  that 
she  had.  Shortly  after  the  death  of  her 
Bister,  tbe  testimony  tends  to  show  that  Mrs. 
Gaffey  became  childish  and  would  drive 
around  in  a  child's  pony  cart,  and  would  col- 
lect bits  of  coal  and  sticks,  which  she  would 
bring  home.  In  January,  1890,  Mrs.  Gaffey's 
physician  began  to  treat  her  for  softening  of 
the  brain,  which  treatment  was  continued 
up  to  the  time  of  her  death.  In  1896  Mrs. 
Gaffey's  brother-in-law,  Mr,  Thacker,  who 
was  living  in  Mrs.  Knapp's  home,  died.  Mrs. 
Gaffey  would  not  allow  them  to  call  in  a 
physician  until  if  was  too  late.  Mrs.  Knapp 
testified  that  her  mother  was  acting  in  such 
a  way  that  to  have  called  a  doctor  against 
her  mother's  wishes  would  have  resulted  in 
making  her  private  affairs  public  to  the 
neighbors.  Mrs.  Gaffey  conceived  the  Idea 
that  her  brother-in-law  was  out  of  his  head. 
The  old  gentleman  sent  for  Mr.  Beldlng,  one 
of  his  old  friends,  and  Mr.  Beldlng  testified 
Mrs.  Gaffey  would  not  allow  him  to  go  into 
the  room,  but  one  of  her  grandchildren  led 
her  away  and  Mr.  Beldlng  went  in  and  found 
the  old  gentleman  perfectly  clear  in  his  beadi. 
Mrs.  Gaffey  would  come  into  the  room  un- 
announced while  he  was  there  and  "act  in  a 
queer  sort  of  a  way,  different  from  anybody 
sound  minded  would  act"  From  that  time 
on,  the  change  In  Mrs.  Oaffey's  mental  con- 
dition became  more  marked.  In  1897  Mrs. 
Oaffey  bad  a  spell  at  the  home  of  Mrs.  Welt- 
ing which  lasted  for  10  minutes  during  which 
time  she  was  unconscious.  She  afterwards 
had  two  lighter  spells  at  the  same  home. 
In  1898,  in  May,  Mrs.  Gaffey  had  a  stroke 
of  paralysis.  She  was  paralyzed  on  the  left 
side  and  bad  no  power  of  speech  for  several 
days,  her  mouth  was  drawn  up  to  ber  ear  and 
It  was  several  weeeks  before  tbe  facial  af- 
fection was  removed.  After  this  time  the  tes- 
timony tended  to  show  a  complete  change  in 
her.  About  1896  Mrs.  Gaffey  began  to  show 
interest  in  her  church  guild  which  subse- 
quently became  the  principal  subject  of  her 
thoughts.  Her  grandchildren,  who  are  the 
principal  beneficiaries  of  her  will,  testified 
that  prior  to  the  stroke  of  paralysis  In  1898, 
she  would  talk  about  and  show  some  Interest 
in  her  business  affairs  although  she  could 
not  oonrentrate  ber  thoughts,  but  after  that 
time  she  paid  no  attention  to  anything  but 
her  guild.  No  matter  upon  what  subject 
she  was  addressed  the  reply  would  be  about 
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the  guild.  Her  answers  were  neither  re- 
sponsive to  questions  nor  Intelligent,  and 
from  that  time  on  her  two  grandchildren 
carried  on  Mrs.  Gaffey's  business  and  cor- 
respondence. The  real  estate  agent  and  the 
family  pleaded  in  vain  to  her  to  consent  to 
have  necessary  repairs  on  her  bouses  with 
the  result  that  she  lost  ber  tenants  and  one 
of  the  bouses  was  condemned  by  the  city. 
She  could  never  remember  a  conversation' 
about  her  business.  She  became  very  pe- 
nurious. She  did  not  know  how  to  indorse  a 
check,  would  write  "Margaret"  and  then  stop ; 
some  one  bad  to  make  her  finish  her  sig- 
nature. She  would  often  mlspell  her  name, 
writing  It  "Gaffy"  "Gafey"  and  "Gafny." 
She  did  not  know  how  to  make  out  and  sign 
a  receipt  and  the  grandchildren  did  it  for 
her.  Doctor  McWUlIams,  the  family  physi- 
cian, desired  Mrs.  Knapp  to  have  herself 
appointed  guardian  of  her  mother,  but  Mrs. 
Knapp  refused  because  she  did  not  want  "her- 
self dragged  through  the  neighbors'  talk." 
In  1806  when  the  groceryman  called  Mrs. 
Gaffey  would  answer  the  door,  get  the  order, 
and  bring  it  down  to  bim^  but  she  got  so 
that  she  would  forget  It  and  would  have  to 
go  up  a  second  time  and  finally  be  bad  dif- 
ficulty to  get  Mrs.  Gaffey  to  go  at  all  or  to 
call  any  one.  She  would  talk  to  the  parrot, 
and  pay  no  attention  to  the  groceryman. 
Sometimes  when  be  got  her  to  go  up  she 
would  come  down  without  the  order  and  be- 
gin to  talk  to  the  parrot  again.  Mrs.  Gaffey 
neglected  herself  and  grew  so  untidy  In  her 
habits  and  person  that  she  required  the  care 
a  child  would  take.  At  the  table,  in  the 
presence  of  strangers,  she  ate  her  food  with 
ber  fingers.  She  would  not  allow  the  family 
to  clean  her  room.  From  the  time  of  the  first 
stroke  of  paralysis  to  her  death  she  had  to 
be  dressed,  told  what  clothes  to  put  on,  and 
when  to  take  a  bath.  She  would  occasionally 
walk  up  Cabanne  avenue  at  5  o'clock  In  the 
evening  with  ber  shoes  in  ber  hand,  and  in 
her  stocking  feet  on  the  granitoid.  She  ap- 
propriated small  things,  such  as  soap,  from 
the  rooms  belonging  to  two  gentlemen  board- 
ers and  kept  them.  After  her  death  it  took 
two  days  to  clean  her  room,  and  the  family 
found  one-third  of  a  foot  bath  tub  filled  with 
pieces  of  soap.  She  tried  to  get  ber  nephew 
to  go  and  take  coal  and  wood  from  a  house 
belonging  to  other  people ;  she  would  go  into 
the  laundry,  ands  If  the  laundress  went  out 
for  a  moment,  would  take  coal  out  of  the 
stove  and  pour  water  on  it  At  the  guild 
meetings  she  would  go  off  to  herself  and  go 
to  sleep.  She  could  not  find  the  bouse  of 
Mrs.  Welting  several  blocks  away,  although 
she  had  been  in  the  habit  of  going  there  reg- 
ularly. She  would  often  get  lost  and  have 
to  be  brought  home;  she  would  stay  In  her 
room  for  a  whole  week  at  a  time  and  stare 
at  vacancy,  some  one  would  have  to  go  and 
bring  her  down  to  her  meals.  She  would  sing 
hymns  at  midnight  After  the  stroke  of 
paralysis  In  1898,  Mrs.  Gaff^  thought  that 


her  husband,  who  had  been  dead  nearly  50 
years,  stood  at  the  foot  of  her  bed  at  night 
Two  or'  three  times  a  week  she  would  think 
she  had  seen  him  and  talked  to  him.  She  in- 
sisted on  having  five  or  six  chairs  in  ber  room 
on  which  to  entertain  visitors  who  she 
thought  came  to  ber  room  to  see  ber.  As  a 
matter  of  fact,  no  one  outside  of  the  family 
was  ever  allowed  to  enter  ber  room.  From 
the  time  of  the  first  stroke  of  paralysis  to 
her  death,  Mrs.  Gaffey  labored  under  the  be- 
lief that  she  had  given  ber  daughter,  Mrs. 
Knapp,  $20,000.  A  recital  to  this  effect  is 
found  In  her  will.  She  often  said  to  the 
members  of  the  family,  and  to  third  persons, 
that  she  bad  given  the  bouse  to  her  daughter, 
the  plaintiff.  She  was  remonstrated  with, 
but  could  not  be  reasoned  out  of  this  belief, 
in  fact  she  bad  lived  for  30  years  a  pensioner 
upon  the  charity  of  ber  daughter.  When  the 
bouse  was  built,  she  loaned  Mrs.  Knapp 
$4,000,  and  the  lot  was  deeded  m  Mrs.  Gaf- 
fey's name.  A  few  years  later,  the  money 
was  repaid  to  Mrs.  Gaffey  and  the  title  con- 
veyed to  Mrs.  Knapp.  Whenever  Mrs.  Gaf- 
fey expressed  her  intention  in  reference  to 
ber  property  which  she  often  did,  she  always 
said  it  would  be  all  for  her  daughter,  that 
her  daughter  "has  It  all  anyhow,  she  is  Just 
the  same  as  myself ;  that  "Anna  is  all  I  have 
got,  and  when  I  die  she  will  get  all  I  have 
got"  These  statements  were  made  both  be- 
fore and  after  the  stroke  of  paralysis  in  18d8. 

The  evidence  further  was  that  Mrs.  Oaf- 
fey  loved  her  daughter,  the  plaintiff,  better 
than  any  one  who  lived,  and  often  expressed 
her  fear  tbat  her  daughter  was  working  her- 
self to  death.  She  had  no  great  love  for 
her  grandchildren.  The  will  on  its  face 
speaks  of  Edward  St  John  as  ber  nephew, 
whereas  the  evidence  shows  that  he  was 
Mrs.  Gaffey's  cousin.  In  1900,  Mrs.  Gaffey 
had  a  second  stroke  of  paralysis  and  died  in 
December,  1901,  from  the  effect  of  the  third 
stroke. 

No  demurrer  to  the  evidence  was  offered 
by  counsel  for  the  proponents  at  the  close 
of  contestant's  evidence,  nor  at  the  close  of 
all  of  the  evidence,  but  the  court  directed  a 
verdict  for  the  proponents.  The  contestant 
also  offered  testimony  of  Dr.  J.  W.  Smith, 
physician  and  surgeon,  who  testified  that  he 
had  been  a  physician  for  12  or  14  years; 
was  42  years  old,  and  a  graduate  of  tbe 
Missouri  Medical  College;  that  he  bad  also 
made  a  study  of  the  softening  of  tbe  brain 
and  paralysis  and  Its  effect  on  individuals  of 
different  ages,  and  often  treated  this  disease 
in  his  practice.  A  hypothetical  question  bas- 
ed upon  tbe  facts  brought  out  in  evidence 
by  the  witnesses  for  the  plaintiff  was  pro- 
pounded to  him  and  be  stated  tbat  he  did  not 
believe  that  such  a  person  In  such  a  feeble- 
minded condition  with  clearly  defined  delus- 
ions was  in  a  state  to  understand  what  she 
was  doing;  that  In  lila  opinion,  the  paraly- 
sis with  which  Mrs.  Gaffey  was  afflicted  had 
been  progressive  and  got  worse;   tbat  It  be- 
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gan  with  feeble  mlndedness  and  wound  up 
with  the  most  decided  delusion  which  Bhow 
that  it  was  progressive  and  permanent;  that 
the  delusion  showed  that  insanity  had  al- 
ready occurred;  that  byperteihia  means  an 
excess  of  blood  in  the  blood  vessels,  conges- 
tion and  Inflammation. 

In  rebuttal  the  defendants  recalled  Mr. 
Mitchell,  who  testified  that  his  acquaintance 
with  Mrs.  Galley  extended  from  1894  or  1895 
until  1899;  that  part  of  that  time  he  was  re- 
ceiving teller  and  part  of  the  time  paying 
teller  of  the  St  Louis  Trust  Company;  that 
Mrs.  GafFey  had  both  a  current  and  a  savings 
account  and  deposited  funds  from  time  to 
time  In  either  one  or  the  other  account;  and 
that  she  had  occasionally  withdrawn  funds; 
that  he  recalled  no  specific  conversations 
with  Mrs.  Gaffey;  thut  from  time  to  time  she 
would  come  by  herself,  and  he  thought  he  saw 
her  at  least  once  a  month  during  the  five 
years;  that  she  never  told  him  how  her 
property  was  Invested  or  where  she  received 
the  funds  she  deposited,  but  she  talked  to  him 
about  her  current  business,  and  brought  her 
books  to  be  balanced;  that  when  he  was  re- 
ceiving teller,  she  would  hand  in  her  book 
with  the  deposit  slip  and  check;  that  he  did 
not  have  to  help  her  any  more  than  he  helped 
other  people,  he  never  noticed  she  was  unable 
to  spell  or  write  her  name;  tliat  he  had  no 
recollection  of  her  asking  his  advice  about 
business;  that  he  thought  she  was  compe- 
tent to  transact  business  of  that  character. 
On  croBS^xamination  he  stated  that  before 
saying  that  Mrs.  Gaffey  made  out  her  own 
Blips  In  the  years  1898  and  1889  he  would 
have  to  refer  to  the  records;  that  he  bad  no 
distinct  recollection  that  Mrs.  Gaffey  ever 
made  out  a  single  slip  for  deposit  herself; 
that  he  did  not  know  whether  the  slips  were 
made  out  by  Mrs.  Gaffey  or  some  one  else; 
that  he  could  not  say  that  she  came  as  often 
<is  once  a  month  during  the  year  1898;  that 
he  could  not  state  that  Mrs.  Gaffey  called  at 
all  at  the  office  of  the  trust  company  between 
the  2d  of  May  and  the  2d  of  November,  1898. 
He  was  shown  a  book  which  he  Identified 
as  Mrs.  Gaffey's  current  account  book,  which 
showed  the  current  account  was  opened  In 
1892;  that  he  did  not  have  any  recollection 
how  often  she  made  deposits  in  that  account 
During  the  years  1896,  1897,  and  1898,  the 
book  showed  that  there  was  a  deposit  June 
3.  1896,  one  May  17,  1897,  one  March  4, 
1888,  one  April  5,  1898,  one  May  9,  1898,  and 
tbae  were  no  other  deposits  after  May  9, 
1888.  On  redirect  examination  he  was  shown 
a  ledger  of  savings  account  which  showed 
deposits  from  May  9,  1898,  down  to  Novem- 
ber 2,  1888^  when  there  was  a  credit  balance 
of  1372.58.  On  December  20,  1898,  $370  was 
drawn  out  leaving  a  balance  of  |2.53,  and 
subsequent  deposits  during  1899,  1900,  and 
1901.  the  last  deposit  November  IS,  1901,  be- 
ing $160.  On  cro8»«xamlnatIon  he  stated 
that  be  did  not  know  whether  other  persons 
made  those  deposits  for  Mrs.  Gaffey  or  not; 


that  he  did  not  remember  Miss  Georgia 
Knapp  or  her  brother  Lester  Knapp  making 
deposits;  he  did  not  remember  who  drew  out 
the  $370  on  December  20,  1898.  He  stated 
that  he  had  looked  up  the  check  of  $370  and 
it  was  put  through  the  clearing  house,  it  wan 
impossible  for  him  to  state  whether  that 
check  was  presented  by  Mrs.  Gaffey  or  not 
It  was  made  out  payable  to  Mr.  Knapp  and 
sent  through  the  clearing  house,  payment 
was  declined  because  the  passbook  did  not 
accompany  the  check,  but  who  finally  pre- 
sented the  check  the  witness  was  unable  to 
state.  William  Elmer,  the  rector  of  the 
Church  of  the  Ascension,  testified  that  be  had 
known  Mrs.  Gaffey  In  the  two  parishes  of 
which  he  was  rector;  that  when  he  went  to 
St  Phillips'  in  1900  he  found  Mrs.  Gaffey 
there;  that  during  the  year  1898  Mrs.  Gaffey 
was  not  his  parishioner;  that  he  did  not  see 
her  during  that  year  to  know  her;  that  she 
impressed  him  as  a  woman  of  ordinary  Intel- 
ligence; that  during  his  second  rectorate  he 
came  closer  to  her  In  her  guild  work;  that 
during  the  last  two  years  of  her  life,  he  saw 
her  nearly  every  week,  he  found  her  a  wo- 
man shrewd,  very  shrewd,  and  she  always 
knew  what  she  was  doing;  that  during  his 
acquaintance  of  10  years  be  never  knew 
her  to  be  Irrational.  On  cross-examination  he 
stated  that  Mn-  Knapp  was  a  parishioner  of 
ills  at  the  Church  of  Ascension;  that  ue  had 
no  altercation  with  Mrs.  Knapp.  although  she 
might  have  had  some  with  him;  admitted 
that  she  might  have  accused  him  of  untruth- 
fulness; admitted  that  be  bad  called  on  Mrs. 
Welting  and  ttiat  the  case  was  talked  about 
but  that  he  did  not  go  to  see  her  for  that 
purpose;  that  he  did  not  tell  her  not  to  come 
down  to  testify  or  threaten  her;  that  he  vol- 
untarily gave  the  attorneys  for  defendant  the 
names  of  members  of  the  guild  to  get  to  testi- 
fy. Mr.  R.  W.  Fisher  testified  he  bad  been 
chief  clerk  In  the  savings  department  of  the 
Mississippi  Valley  Trust  Company;  that  pri- 
or to  that  time  for  four  years  he  was  teller 
In  the  same  department;  tliat  he  did  not 
know  Mrs.  Gaffey  personally,  but  the  books 
of  the  company  showed  a  balance  January 
2,  1897,  of  $2.19;  a  deposit  of  $10  February 
1,  1900;  April,  1900,  $10;  May  2d,  $10;  Jan- 
uary 3,  1901,  $10;  May  20,  1901,  $10;  De- 
cember 1,  1901.  $10.  Mrs.  Anna  M.  Baker 
testified  that  she  was  acquainted  with  Mrs. 
Gaffey  during  the  three  years  prior  to  her 
death;  saw  her  every  Sunday  and  Friday 
at  church  and  at  the  guild;  that  her  record 
of  attendance  at  the  guild  was  the  l>e8t  of 
all  but  one.  She  could  not  recall  any  con- 
versation In  which  Mrs.  Gaffey  appeared  ir- 
rational; on  the  contrary  sBe  thought  she 
was  dectdely  rational  in  her  conversation 
with  witness.  She  never  noticed  that  she 
was  careless  or  untidy  In  her  dress.  She 
talked  some  of  her  business  affairs  and  was 
entirely  coherent  and  intelligible  In  her  con- 
versation. Mrs.  Bradley  testified  In  sub- 
stance very  much  the  same  as  Mrs.  Baker. 
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Mrs.  Oaffey  waa  not  much  of  a  band  to  talk 
at  tbe  galli,  but  was  an  InduBtrious  worker. 
She  was  asked  If  sbe  was  coherent  in  her 
conversation  and  sbe  answered:  "Well,  I 
never  talked  with  her  enough  to — mj  opinion 
is  that  she  was  old  and  rather — as  all  people 
are  usoally  when  they  get  old,  as  I  expect 
to  be  myself.  Q.  Well,  you  saw  that  when 
she  did  talk,  she  talked  intelligently,  did 
she?  A.  Well,  if  I  asked  her  a  question,  she 
answered  it  Q.  Answered  it  intelligently? 
A.  Well,  it  was  usually,  if  I  asked  her  a 
question,  if  I  should  say  something  or  other 
about  the  work  she  was  doing,  and  she  did ' 
her  work  well."  The  witness  then  stated 
that  the  only  thing  luusual  that  sbe  remem- 
bered about  Mrs.  OafFey  was  that  the  guild 
needed  about  two  bolts  of  glngbam  and  did 
not  bare  the  money  to  buy  it  and  BIrs.  OaflTe:^ 
loaned  ber  $0  and  she  told  her  sbe  would 
give  It  back  to  her  the  next  Friday,  and  when 
witness  banded  tbe  ^  back  to  her  tbe  next 
Friday,  sbe  did  not  know  what  it  was  for, 
and  did  not  remember  loaning  It  to  her.  She 
thought  that  she  was  old,  and  that  her  mem- 
ory was  bad.  Tbe  defendant  then  introduced 
a  note  signed  by  Margaret  Gaffey  for  $500, 
and  Mr.  Orr  stated  that  in  administrating  tbe 
estate  they  bad  paid  that  note.  There  was 
also  a  note  and  deed  of  trust  executed  by 
lirs.  Oaffey  and  outstanding  at  ber  death 
held  by  Joseph  Wacbtol.  Tills  note  was  a 
subsisting  claim  against  Mrs.  OafTey  at  the 
time  of  ber  death  and  was  proven  up  by 
George  W.  Groves.  Mr.  Beldlng  was  recalled 
by  plaintiff  and  testified  tbat  he  knew  Mr. 
Elmer's  reputation  for  truth  and  veracity  and 
it  was  bad. 

1.  As  this  is  an  action  at  law  in  wliicb 
tbe  parties  are  entitled  to  a  jury,  the  only 
question  presented  by  this  appeal  Is  whether 
tbwee  was  any  substantial  evidence  tending 
to  prove  that  Mrs.  Gaffey  did  not  have  suffi- 
cient mental  capacity  to  execute  a  will.  The 
circuit  court  held  there  was  no  such  evidence, 
and  directed  a  verdict  establiBhing  the  writ- 
ing as  the  last  will  and  testament  of  Mrs. 
Oaffey.  In  1  Redfleld  on  Wills  (2d  Ed.)  p. 
106,  tbe  learned  author.  In  discussing  the 
testimony  as  to  the  mental  capacity  of  a  per- 
son making  a  will,  among  other  things,  says: 
"It  should  come,  as  far  as  practicable,  from 
those  persons  who  have  had  extaisive  oppor- 
tunity to  observe  the  conduct,  habits,  and 
mental  peculiarities  of  tbe  person  whose  ca- 
pacity is  brought  In  question,  extending  ov» 
a  considerable  period  of  time,  and  reaching 
back  to  a  period  anterior  to  tbe  date  of  the 
malady."  In  Jarman  on  Wills,  vol.  i,  p.  96 
(note):  It  is  said:  "Tbe  attesting  witnesses 
to  a  will  are,  by  the  law,  placed  around  tbe 
testator  as  a  guard,  to  protect  him  from 
fraud,  imposition,  and  undue  influence,  and 
to  judge  of  his  capacity.  It  especially  de- 
volves upon  them,  then,  in  the  case  of  a  will 
of  a  very  aged  person,  to  be  fully  persuaded 
of  tbe  i)ossesslon  by  blm  of  com])etent  mem- 
ory and  mind  for  the  transaction  then  being 


performed.  It  Is,  therefore  particularly  de- 
sirable tbat  tbe  will  of  sucb  a  person  sIionlA 
be  attested  by  those  who  have  been  for  a 
orasiderable  time  acquainted  with  him,  as 
dementia  is  often  very  deceptive  with  those 
who  are  not  familiar  with  tbe  party 
affected  thereby."  It  is  evident  that  the 
foregoing  rules  were  ignored  in  procuring 
attesting  witnesses  to  the  will  in  contest. 
Mr.  Dubrouillet  stated  that  he  knew  he  at- 
tested tbe  will  from  his  signature,  but  bad 
no  recollection  of  tbe  transaction.  He  did 
not  know  where  the  attestation  took  place, 
nor  what  kind  of  a  looking  person  Mrs. 
Oaffey  was,  and  did  not  know  her  before 
the  attestation  nor  since.  He  made  no  in- 
quiry alxrat  her  mental  condition.  He  sim- 
ply concluded  from  the  fact  that  he  attested 
the  will  that  he  must  have  determined  that 
Mrs.  Gaffey  was  of  sound  mind.  Mr.  Mc- 
Ilvalne,  the  other  attesting  witness,  did  not 
remember  anything  about  the  circumstances. 
He  was  not  able  to  state  that  Mrs.  Gaffey 
said  a  single  word  in  his  presence.  He  did 
not  know  her  before  he  attested  tbe  will; 
was  not  sure  who  was  present,  but  thought 
Mr.  Orr  must  have  be^n  there.  He  thought 
tbe  will  was  handed  to  him  by  Mr.  Orr,  and 
be  asked  the  testatrix,  "Do  you  want  me  to 
sign  this  will?"  Had  never  seen  Mrs.  Oaf- 
fey before  and  carried  on  no  conversation 
with  ber.  If  be  bad  not  thought  she  was 
sane  be  would  not  have  signed  the  will. 
Mr.  li.  S.  Mitchell  testified  that  he  was  pay- 
ing teller  of  the  trust  company,  and  remem- 
bered Mrs.  Oaffey  as  a  lady  who  occasionally 
made  deposits  in  the  trust  company,  whether 
tbe  checks  were  indorsed  and  tbe  slips  made 
out  before  sbe  came,  he  did  not  know.  Mr. 
Orr,  the  trust  officer,  who  drew  tbe  wll) 
in  question,  testified  tbat  be  was  not  ac- 
quainted with  Mrs.  Gaffey  and  bad  never 
seen  ber  prior  to  tbe  time  be  was  asked  to 
draw  ber  will.  He  thinks  sbe  was  brought 
to  bis  office  by  one  of  the  tellers  of  tlie 
trust  company,  and  was  introduced  to  hint 
as  a  customer  who  wanted  to  make  a  will. 
She  told  him,  in  a  {general  way,  what  ber 
pr(^>erty  was,  but  not  its  value.  Bis  im- 
pression Is  that  her  conversation  was  clear, 
and  there  was  nothing  to  indicate  tbat  she 
did  not  know  what  sbe  wanted.  Tbe  con- 
versation lasted  a  half  or  three-quarters 
of  an  hour.  She  left,  and  three  days  later 
sbe  returned,  was  handed  tbe  will,  and  sbe 
retired  Into  a  room  by  herself.  Ail  that 
Mr.  Orr  could  say  in  regard  to  her  having- 
read  the  will  was  that  he  would  not  say 
that  be  saw  her  read  it,  but  would  say  that 
she  said  that  she  read  It  Mr.  Orr  did  not 
testify  that  he  explained  the  contents  of  the 
will  to  Mrs.  Gaffey.  The  trustee  was  given 
broad  powers  by  the  will,  but  there  is  no  evi- 
dence that  tbe  trust  officer  discussed  these 
powers  with  the  testatrix.  On  the  other 
hand,  the  plabdtiff,  Mrs.  Knapp,  placed  upon 
the  witness  stand  witnesses  who  came  close- 
ly in  contact  with  Mrs.  Oaffey  and  bad  oppor- 
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tunltieB  of  Judging  of  her  mental  condition. 
Mr.  McMenany  testified  that  he  was  a  real 
estate  agent,  and  had  diarge  of  two  of  Mfsl 
Oaffey'a  hooaea  toe  12  years,  and  met  her 
three  or  four  times  a  year,  during  the  last 
three  yean  prior  to  her  death  In  December, 
1801,  and.  daring  the  year  188S,  the  year  in 
■whldi  the  will  was  executed,  he  came  in 
<»ntact  with  her  fire,  alz,  or  seven  times; 
that  a  change  in  her  mental  condition  first 
beca'me  marked  In  J'une  or  July,  1898;  that 
she  went  to  sleep  in  his  ofllce  once  or  twice; 
that  her  memory  was  very  poor,  and  she  was 
not  able  to  carry  on  an  ordinary  conversa- 
tion; she  was  not  able  to  concentrate  her 
mind  on  any  business  he  had  with  her; 
that  she  would  consent  to  have  repairs  made 
«n  her  houses,  and  then,  at  the  end  of  the 
month,  repudiate  it  and  say  that  she  never 
<»dered  the  repairs.  In  his  opinion,  she  bad 
no  capacity  to  carry  on  business.  Julia 
Strodder,  who  had  known  her  for  14  years, 
testified  her  mind  was  not  sound.  Oray, 
the  grocer,  had  known  her  for  four  years 
and  testified  she  was  not  able  to  transact  the 
business  he  had  with  her.  Mr.  Belding, 
who  had  known  testatrix  for  20  years, 
testified  she  was  not  capable  of  transacting 
ordinary  business.  Georgia  Knapp,  the 
granddaughter  of  testatrix,  and  who  was 
one  of  the  legatees  in  the  will,  had  known 
and  lived  with  her  grandmother  as  long  as 
she  could  remember.  She  testified  that  Mrs. 
Gaffey,  on  November  2,  1888,  was  not  capa- 
ble of  making  a  will  or  transacting  ordi- 
nary businesa  Lester  Knapp,  her  grandson, 
and  also  a  beneficiary  under  the  will,  testi- 
fied that  his  grandmother,  on  November  2, 
1888,  was  not  a  woman  of  sufficient  mental 
capacity  to  transact  ordinary  business,  and 
be  was  positive  she  did  not  know  the  amount 
or  value  of  her  property.  Mrs.  Knapp,  the 
plaintiff,  as  set  forth  in  the  detailed  state- 
ment of  her  evidence,  testified  that  her 
mother  was  not  able,  on  the  date  of  the 
will,  to  transact  any  ordinary  business,  or 
make  any  disposition  of  her  property  with 
understanding  and  reason.  In  addition  to 
all  this  there  was  evidence  tending  to  show 
ffaat  Mrs.  GafFey  had  been  treated  for  soften- 
ing of  the  brain  as  early  as  1890,  and  was 
Buffering  from  that  ailment  from  that  time 
to  the  date  of  her  death.  In  May,  1898,  Mrs. 
Gaffey  was  paralyzed  on  the  left  side  and 
derived  entirely  of  the  power  of  speech 
for  several  day&  After  the  introduction 
of  all  this  evidence  on  the  part  of  the  con- 
testant. It  is  not  strange  that  the  learned 
counsel  for  the  proponents  did  hot  demur 
to  the  evidence  on  the  part  of  the  contestant, 
nor  ask.  at  the  close  of  all  the  evidence, 
that  the  verdict  be  directed  for  the  defend- 
ants. The  rule  of  practice  is  well  settled 
In  this  state  that  a  will  contest  Is  an  action 
mt  law,  and  this  court  will  not  reverse  the 
Judgment  because  the  Jury  found  against  the 
-weight  of  the  evidence,  but  this  court  will 
examine  the  record  to  see  If  there  is  any 


testimony  to  support  the  finding,  and,  where 
there  is  no  evld«ice  whereon  to  base  the 
verdict,  the  judgment  will  be  reversed. 
State  ex  rel.  v.  Gulnotte,  156  Mo.  513,  67  S. 
W.  281,  60  L.  a.  A.  787;  McFadln  v.  Catron, 
138  Mo.  227.  38  8.  W.  932,  39  S.  W.  771; 
Roberts  t.  Bartlett,  180  Mo.  695,  89  &  W. 
868. 

In  a  general  way  testamoitary  capacity 
has  been  defined  by  this  court  on  various  oc- 
casions to  be  that  the  testator,  at  the  time 
of  the  execution  of  his  will,  should  hare  suf- 
ficient understanding  and  Intelligence  to 
transact  his  ordinary  business  affairs  and  to 
understand  the  nature  and  character  of  his 
property  and  the  persons  to  whom  he  was  giv- 
ing it  Brlnkman  v.  Bueggesick,  71  Mo.  563; 
Farmer  v.  Farmer,  129  Mo.  634,. 81  S.  W.  826. 
And  it  has  often  been  said  that  a  man  may 
be  capable  to  make  a  will  and  yet  incapable 
of  making  a  contract  or  managing  an  estate. 
Bamou  v.  Hamon,  180  Mo.  686,  79  S.  W.  422. 
Accepting  these  rules  for  our  guidance  in  the 
examination  of  the  evidence  otTered  and  re- 
ceived on  the  behalf  of  the  contestant,  Mrs. 
EJiapp,  it  tended  to  show,  and  by  witnesses 
who  had  exceptional  oportunltieB  to  observe 
and  Judge  of  her  mental  capacity,  that  Mrs. 
Gaffey  had  not  the  mental  capacity  to  exe- 
cute a  valid  will,  but  was  afflicted  with  senile 
dementia,  and  labored  under  well-defined  de- 
lusions, and  that  the  alleged  will  was  the 
product  of  an  Insane  delusion.  That  the  con- 
testant was  entitled  to  have  this  evidence 
submitted  to  a  Jury  under  proper  instruc- 
tions from  the  court,  we  have  no  doubt  what- 
ever. While  this  court  has  upheld  with  a 
firm  hand  the  right  of  a  person  of  sound  mind 
and  disposing  memory  to  dispose  of  his  prop- 
erty by  last  will,  and  has  rejected  evidence  or 
mere  eccentricities  to  defeat  that  right,  and 
has  not  hesitated  where  there  was  no  sub- 
stantial evidence  to  show  incapacity  on  the 
part  of  the  testator  to  make  a  valid  will,  to 
establish  the  same  notwithstanding  the  ver- 
dict of  the  Jury  to  the  contrary,  no  case  can 
be  found  where  the  contestants  presented 
such  a  mass  of  testimony  tending  to  show 
the  incapacity  of  the  testator  in  which  the 
right  of  trial  by  Jury  has  been  denied.  In 
the  very  recent  case  of  Roberts  v.  Bartlett, 
190  Mo.  680,  89  S.  W.  858,  the  facts  were 
very  similar  to  those  presented  on  this  ap* 
peal.  In  that  case  it  was  held  that,  in  view 
of  the  evidence  of  extreme  debility  from  old 
age  and  the  radical  change  that  had  taken 
place  In  the  testator  as  testified  to  by  those 
who  had  known  him  in  his  vigorous  manhood 
and  his  successful  career  as  a  merchant, 
coupled  with  the  evidence  of  his  utter  dis- 
regard of  the  laws  of  cleanliness  and  health 
and  his  incapacity  to  realize  the  needs  of  his 
helpless  and  insane  wife,  a  case  was  made 
which  should  have  been  submitted  to  a 
Jury  to  determine  whether  the  testator  had 
sufficient  mental  capacity  to  make  a  will.  In 
this  case  the  facts  testified  to  by  the  wltuess- 
es  for  the  contestants  show  a  no  less  marked 
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cbang*  had  taken  place  In  Mrs.  GaSej  prior 
to  her  execution  of  the  will  in  contest,  a 
change  which  had  been  noticed  by  her  rela- 
tives and  Intimate  friends  from  1890,  whoi 
Dr.  McWilllams  began  to  treat  her  for  men- 
tal disorder.  Whether  Mre.  Oaffey  was  com- 
petent to  execute  a  valid  will  could  beat  be 
determined  by  the  Jury  by  a  comparison  of 
herself  at  the  date  of  the  will  with  herself 
in  her  earlier  and  middle  life  as  she  was 
known  by  those  who  had  opportunities  to 
observe  and  measure  her  mental  qualifica- 
tions. A  marked  change  in  a  person's  habits 
and  thoughts  is  evidence  of  mental  unsound- 
ness. Insanity  is  indicated  by  proof  of  acts, 
declarations,  and  conduct  Inconsistent  with 
the  character  and  previous  habits  of  the  per- 
son. As  said  by  Schouler  on  Wills,  p.  103; 
"Ineaniiy,  to  define  that  word,  settles,  as 
we  have  already  indicated,  in  the  opinion  of 
the  best  medical  men.  Into  a  comparison  of 
the  individual  with  himself  and  not  with 
others ;  that  is  to  say,  some  marked  depar- 
ture from  his  natural  and  normal  state  of 
feeling  and  thought,  his  habits  and  tastes, 
which  is  either  inexplicable  or  best  explained 
by  reference  to  some  shock,  moral  or  physical, 
or  to  a  process  of  slow  decay,  which  shows 
that  his  mind  is  becoming  diseased  and  dis- 
ordered." Roods  on  Wills,  S  Hd,  states  the 
true  standard  of  comparison.  "The  thought, 
desire,  or  act  which  is  claimed  to  show  in- 
sanity must  not  be  tried  by  any  ideal  of 
propriety,  but  by  comparison  with  the  char- 
acter of  the  same  person  when  he  was  sane, 
and  in  view  of  any  circumstances  of  the 
particular  time  which  might  have  explained 
the  peculiar  act,  belief  or  desire.  It  is  the 
prolonged  departure,  without  adequate  exter- 
nal cause,  from  the  state  of  feeling  and  modes 
of  things  usual  to  the  individual  when  in 
health  that  Is  the  true  feature  of  a  disordered 
mind.  Has  he,  who  was  refined,  mild,  kind 
and  atTectionate,  become  vulgar,  scurrilous, 
abusive,  and  hateful,  or  was  he  always  so? 
Has  anything  occurred  which  could  produce 
such  a  change  in  a  sane  person?  Insanity 
produces  certain  changes  in  the  whole  nature 
without  any  external  cause."  Tried  by  those 
tests  the  evidence  for  the  contestant  tended 
to  show  that  a  generous,  dainty,  refined,  and 
intelligent  woman  of  good  business  capacity 
had,  in  the  last  10  years  of  her  life,  become 
utterly  untidy  In  her  habits  and  person,  penu- 
rious, and  had  lost  her  memory  and  business 
capacity,  and  was  in  many  respects  strikingly 
different  from  herself  in  previous  years,  and 
this  change  could  not  be  attributed  to  any- 
thing In  her  external  life  and  surroundings. 
Many  cases  decided  by  this  court  concur  in 
holding  that,  where  the  evidence  is  conflict- 
ing as  to  the  capacity  of  the  testator  or  tes- 
tatrix to  make  a  will.  It  Is  a  question  of  fact 
for  the  Jury  to  determine  as  to  her  capaci- 
ty to  make  a  will.  Appleby  V.  Brock,  76  Mo. 
814;  Moore  v.  McNulty,  164  Mo.  Ill,  64  8.  W. 
159;  Kischman  v.  Scott,  166  Mo.  214,  65  a 
W.  1031 ;  Southwortb  t.  Southworth,  173  Mo. 


73,  73  S.  W.  129,  and  cases  there  cited ;  Ayl- 
ward  V.  Brlggs,  145  Mo.  605,  47  S.  W.  510. 
In  Appleby  v.  Brock,  supra,  the  finding  was 
against  the  will  and  it  was  objected  in  this 
court  that  there  was  no  evidence  to  support 
such  a  finding  but  It  was  said:  "In  the  ab- 
sence of  any  declaration  of  law  showing  what 
rule  was  adopted  by  the  trial  court  in  de- 
termining the  capacity  of  the  testator  to 
make  a  will,  it  must  be  presumed  that  the 
court  adopted  the  true  rule  for  Its  own  guid- 
ance, and  the  belief  of  the  witnesses,  of  whose 
general  Intelligence  and  capacity  to  form  an 
opinion  on  the  subject  the  trial  court,  hav- 
ing them  before  It,  was  much  better  qualified 
to  Judge  than  we  are,  taken  In  connection 
with  the  age  and  bodily  infirmities  of  the 
testator,  and  other  circumstances  in  evi- 
dence, were  certainly  sufficient  to  warrant 
the  court  in  finding  that  the  testator  did  not 
have  mind  enough  to  make  a  lawful  disposi- 
tion of  his  property  by  will,  although  from 
testimony  In  this  regard  we  might  have 
reached  a  different  conclusion  from  that  ar- 
rived at  by  the  circuit  court,  yet,  as  we  can- 
not pass  upon  the  weight  of  evidence,  the 
Judgment  must  be  affirmed."  See,  also, 
Petefish  V.  Becker,  176  III.  44S,  52  N.  E.  71; 
Petrle  v.  Petrle  (Sup.)  6  N.  Y.  Supp.  831. 

But  there  is  another  reason  why  this  case 
should  have  been  submitted  to  the  Jury. 
The  evidence  on  the  part  of  the  contestant 
tended  very  strongly  to  demonstrate  that  Mrs. 
Gaffey  was  laboring  under  the  insane  de- 
lusion that  she  bad  given  her  daughter,  Mrs. 
Knapp,  $20,000,  and  that  the  will  hi  contest 
was  the  product  of  such  Insane  delusion. 
That  Mrs.  Gaffey  was  laboring  under  the 
delusion  that  she  had  given  her  daughter, 
Mrs.  Knapp,  $20,000  appears  upon  the  face 
of  the  will,  and,  for  that  reason  alone,  she 
made  no  further  provision  for  her,  except  the 
income  from  the  trust  estate,  whereas  the 
evidence  clearly  showed  that  Mrs.  Gaffey 
had  not  only  not  given  Mrs.  Knapp  any 
money  or  no  kind  of  property  whatever,  but 
the  fact  was  that  she  had  for  30  years  of  her 
life  lived  upon  the  bounty  of  her  daughter. 
In  Redfleld  on  Wills,  {f§  11,  21,  the  learned 
author  says :  "The  case  of  Stanton  v.  Wether- 
wax,  16  Barb.  (N.  Y.)  259,  contains  a  care- 
ful and  well-chosen  definition  of  Insane  de- 
lusion. Whenever  the  person  conceives  some- 
thing extravagant  to  exist,  which  has.  In 
fact,  no  existence  whatever,  and  he  is  In- 
capable of  being  reasoned  out  of  this  false 
relief,  it  constitutes  insanity,  and,  if  this 
delusion  regard  bis  property,  he  is  incap- 
able of  making  his  will."  "Whenever  it  ap- 
pears that  the  will  is  the  direct  offspring  of 
partial  Insanity  or  monomania,  under  which 
the  testator  was  laboring,  it  should  be  regard- 
ed as  invalid,  though  his  general  capacity  be 
nnimpeached."  Rood  on  Wills,  S  132,  thua 
states  the  rule:  "Distinction  between  error 
and  insane  delusion.  An  Insane  delusion  haa 
been  variously  defined  to  be  a  belief  in  some- 
thing which  no  sane  person  would  or  could 
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bdleye,  BomethlDg  In  the  nature  of  tbinga 
tmpoesible,  or  whlcb  lias  no  foundation  in 
tact.  •  •  •  An  Insane  delusion  Is  a  be- 
lief Indnced  by  Insanity.  Tbe  error  is  simply 
a  means  of  detecting  It,  and  not  always  sat- 
isfactory at  tbat"  In  Wbarton  t.  Stille, 
Med.  Jar.  toI.  1,  p.  85,  the  doctrine  is  stated 
In  this  form:  "And  to  invalidate  a  will  it 
must  appear  that  the  testator  was  subject  to 
a  delusion  as  to  tbe  facts  within  his  own  ob- 
servation. In  the  existence  of  which  he  act- 
ually believed,  which  a  rational  man,  from 
the  use  of  his  senses,  under  the  same  cir- 
cnmstances,  would  have  known  not  to  exist." 
"To  invalidate  a  will  a  delusion  upon  the 
part  of  the  testator  must  have  been,  not 
only  the  inducing  cause  of  it,  but  also  an 
existing  one  at  the  time  the  will  was  made :" 
This  subject  received  fall  consideration  by 
this  court  in  Benolst  ▼.  Morrbi,  68  Mo.  307, 
In  which  the  conclusion  was  reached  that 
"the  correct  principle  is  that,  whenever  a 
person  imagines  something  extravagant  to 
exist,  which  really  has  no  existence  what- 
ever, and  he  is  incapable  of  being  reasoned 
out  of  his  false  belief,  he  is,  In  that  respect, 
insane,  and,  if  tils  delusion  relates  to  his 
property,  he  is  then  Incapable  of  making  a 
will."  An  instruction  embodying  this  prin- 
ciple given  by  the  circuit  court  was  approved 
In  that  case.  The  same  doctrine  was  sub- 
sequently announced  in  Garland  v.  Smith, 
127  Mo.  567,  28  S.  W.  191,  29  S.  W.  836,  in 
the  instruction  given  by  the  circuit  court, 
and,  while  this  court  was  not  called  upon  to 
pass  directly  upon  the  instruction,  it  is  ob- 
vious ttiat  it  was  in  line  with  the  previous  de- 
cision In  Benoist  v.  Murrln.  Elsewhere  this 
same  doctrine  has  been  affirmed  l>y  the  coiirts 
of  last  resort  in  other  states  of  the  Union. 
Miller  T.  White,  6  Redf.  Sur.  (N.  Y.)  820; 
Rlvard  V.  Blvard,  109  Mich.  98,  66  N.  W.  681, 
63  Am.  St  B^.  566;  Thomas  v.  Carter,  170 
Pa-  272,  283,  83  Atl.  81,  50  Am.  St  Rep.  770; 
Robinson  v.  Adams,  62  Me.  369,  16  Am.  Rep. 
473;  Lncas  v.  Parsons,  24  Oa.  640,  71  Am. 
Dec  147;  Society  v.  Hopper,  33  N.  X.  619; 
Society  T.  Price,  115  111.  623,  5  N.  B.  126. 
In  view  of  this  great  array  of  authority  we 
think  It  Is  too  clear  for  farther  discussion 
that  the  contestant  was  entitled  to  have  the 
qneetlon  submitted  to  the  Jury  under  a  proper 
instruction  as  to  whether  this  will  was  not 
the  result  of  an  Insane  delusion  that  tbe 
tesUtrlz  had  given  to  Mrs.  Knapp  $20,000, 
and,  for  tbat  reason,  had  practically  disin- 
herited her  only  daughter. 

As  the  case  mast  be  reversed,  it  is  propel 
tbat  we  should  note  another  assignment  of 
error,  to  wit:  That  the  circuit  court  im- 
properly held  that  the  entries  in  the  account 
book  of  Dr.  McWilllams  were  only  admissible 
for  the  purpose  of  showing  that  at  certain 
dates,  the  doctor  made  certain  charges  for 
visits  to  Mrs.  Gaffey.  It  is  insisted  by  the 
learned  counsel  for  the  plaintiff  that  these 
entries  were  admissible  as  evidence  of  the 
atber  fact  stated  therein,  to  wit,  the  nature 


ot  the  disease  for  which  he  treated  Mrs.  Gaf- 
fey. Dr.  McWIIlIams,  who  made  the  entry, 
was  shown  to  be  dead.  The  first  entry  is  a 
fair  sample  of  the  others  and  was  in  this 
form: 

1890.  Mrs.  Marg.  GalTev,  6888  Cabanne  Place. 
June  24,  Hypenemia  of  Brain,  1  visit  and 

Med $2  00 

June  24,  By  cash  paid 2  00 

In  Higham  v.  RIdgway,  10  E>ast,  109,  tbe 
proposition  now  urged  by  the  appellant  re- 
ceived great  consideration  by  tbe  Court  of 
King's  Bench  in  1808.  In  that  case  the  ques- 
tion was  as  to  the  date  of  the  birth  of  a 
child.  There  was  offered  in  evidence  an  en- 
try from  the  book  of  a  man  midwife,  in 
which  he  bad  entered  a  charge,  stating  the 
services,  and  acknowledged  the  receipt  of  the 
payment  It  was  objected  to  and  discussed 
at  great  length  by  counsel  pro  and  con,  and 
it  was  held  by  the  court  all  the  Judges  con- 
curring, that  the  entry  was  admissible  as 
evidence  of  the  birth  and  the  time  as  well 
as  the  receipt  of  the  payment  Lord  Ellen- 
borough,  C.  J.,  said:  "I  think  the  evidence 
here  was  properly  admitted  upon  the  broad 
principle  on  which  receiver's  books  have  been 
admitted,  namely,  that  the  entry  was  made 
in  the  prejudice  of   the  party   making  it 

♦  ♦  •  It  is  idle  to  say  that  the  word  'paid' 
only  shall  be  admitted  In  evidence  without 
the  context  which  explains  to  what  it  re- 
fers." Le  Blanc,  J.,  states:  "But  here  the 
entries  were  made  by  a  person,  who,  so  far 
from  having  any  Interest  to  make  them,  had 
an  interest  tbe  other  way,  and  such  entries 
against  tbe  Interest  of  the  party  making 
them  are  clearly  evidence  of  the  fact  stated, 
on  the  authority  of  Warren  v.  Greenville, 
and  of  ail  those  cases  where  the  books  of 
receivers  have  been  admitted."  Gross  and 
Bayley,  JJ.,  concurred  in  separate  opinions 
to  the  same  effect  In  Taylor  v.  WItham,  L. 
B.  Chcy.  DIv.  3,  p.  605,  Jessel,  M.  R.,  in  ad- 
mitting tbe  entry  In  evidence,  said:  "It  is, 
no  doubt  an  established  rule  in  tbe  courts 
of  this  country  that  an  entry  against  the 
interest  of  the  man  who  made  it  is  receivable 
In  evidence  after  bis  death  for  all  purposes. 

*  ♦  •  If  I  at  once  admit  the  entry  as  l)e- 
Ing  naturally  and  prima  facie  against  inter- 
est I  should  say  the  use  that  had  been  made 
of  it  is  quite  immaterial;  that  Is,  according 
to  all  tbe  authorities."  And  this  statement 
of  the  law  Is  accepted  as  correct  by  Green- 
llef  in  the  16th  edition  of  tbat  work  (section 
152).  Percival  v.  Nansen,  7  Exch.  1:  It  was 
said  by  Pollock,  G.  B. :  "If  the  entry  is  admit- 
ted as  being  against  the  Interest  of  the  party 
making  it  it  carries  with  it  tbe  whole  state- 
ment" In  Smith  V.  Blakey,  L.  R.  2  Q.  B. 
326,  it  was  said  by  Blackburn,  J.:  "And  no 
doubt  when  entries  are  against  the  pecuni- 
ary Interest  of  the  person  making  them  and 
never  could  be  made  available  for  the  per- 
son himself,  there  Is  such  a  probability  of 
their  truth  tbat  such  statements  have  been 
admitted  after  tbe  death  of  tbe  person  mak- 


Digitized  by 


Google 


80 


W  SOUTH  W  USTBBN  RBPOBTBB. 


(Mo. 


Inc  them,  as  evidence  against  third  persons, 
not  merely  of  the  precise  fact  which  it 
against  Interest,  but  of  all  matters  involved 
ta,  or  knit  np  with,  the  statement"  Hlgham 
V.  Ridgway,  10  East  100.  In  16  Cyc.  p. 
1218,  it  is  said:  "I>eclaratlon8  against  in- 
terest are  not  only  received  as  evidence  of 
the  fact  directly  asserted,  bnt  of  Incidental 
facts  fairly  unbraced  within  the  scope  of 
the  declaration."  In  view  of  this  practical- 
ly unanimous  statement  of  the  rule,  we  think 
lliat  the  entries  were  admissible,  not  onlf 
for  the  purpose  of  showing  that  at  certain 
dates  Dr.  MicWllIlams  rendered  medical  serv- 
ices to  Mrs.  Gaffey,  and  was  paid  therefor, 
bnt  also  for  the  purpose  of  showing  that  he 
treated  her  for  hypersemla  of  the  brain  and 
for  softening  of  the  brain  and  paralysis,  and 
the  circuit  court  erred  In  holding  otherwise. 
For  the  errors  noted,  the  Judgment  of  the 
circuit  conrt  is  reversied,  and  the  cause  Is 
remanded  for  a  new  trial  In  accordance  with 
the  views  herein  expressed. 

BUBGBSS,  P.  J^  and  FOX,  J^  concnr. 


TATLOR  ▼.  BADBR. 

<St.  Louis  Conrt  of  Appeals.  Missouri.  Feb. 
27,  1906.    Rehearing  Denied  Dec.  11,  1006.) 

1.  Afpkai/— Decisions  Reviswabi;b— Finai.i- 
TT  OF  DKOISIOIf— PcBua  Aduinisixatob— 
SETTi.KiatRT  ov  AccorztTS. 

On  the  day  a  pnblic  administrator  resigned 
the  probate  conrt  ordered  him  to  account  for  the 
assets  in  his  hands  as  administrator  of  a  de- 
cedent. A  settlement  was  made  in  pursuance 
of  the  order  and,  on  the  approval  thereof,  the 
-court  ordered  him  to  turn  over  the  assets  to  his 
successor.  Held,  that  the  settlement  was  a  final 
one,  authorizing  an  appeal  to  the  drcnlt  court. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  f  446.] 

2.  Sahb— RioHT  or  Cbeditss  to  Object. 

Under  Rev.  St  1899,  §{  288,  271  et  seq., 

groviding  that  a  creditor  of  a  decedent  may 
I  case  of  deficiency  of  assets  to  pay  debts,  sug- 
gest that  the  administrator  has  not  made  a 
Just  account,  a  creditor  of  a  decedent  may  file 
exceptions  to  the  administrator's  settlement  and 
appear  and  be  heard  thereon,  and  appeal  from 
a  Judgment  of  the  probate  court  if  aggrieved 
hereby. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  i  2160.] 

8.  Same. 

Id  proceedings  for  Hie  settlement  of  the  ac- 
count of  the  administrator  of  a  decedent  a 
creditor  of  the  decedent  filed  a  suggestion  that 
the  administrator  had  allowed  against  the  estate 
a  demand  for  $722,  that  $288  had  been  paid 
thereon,  and  that  the  administrator's  settle- 
mmt  showed  a  balance  of  $60.50,  due  from  him 
to  the  estate.  Held,  that  the  creditor  snfficient- 
1v  showed  that  the  assets  of  the  estate  were  in- 
sufiicient  to  pay  the  debts,  anthorizing  the  court 
to  hear  his  exceptions  to  the  settlement 
4.  AppeaI/— Findings — Review— Abstraot  of 
Evidence— Necessity  . 

Under  Coart  of  Appeals  Role  15  (67  S. 
W.  ix),  requiring  appellant  to  file  a  statement 
of  the  facts  shown  by  the  record,  the  court  will 
not  review  the  evidence  to  ascertain  whether 
or  not  the  finding  of  the  court  Is  supported  by 


sufficient  evidence,  where  no  part  ot  tko  evi- 
dence is  set  out  in  the  abstract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  3,  Appeal  and  Error,  {  2618.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;  Henry  G.  Riley,  Judge. 

Proceedings  for  the  settlement  of  the  ac- 
count of  X  W.  Bader,  public  administrator, 
as  administrator  of  3.  O.  Taylor,  deceased. 
From  a  Judgment  of  the  circuit  court  in 
favor  of  William  H.  Taylor,  filing  exceptions 
to  the  administrator's  settlement  rendered 
on  appeal  from  the  probate  court  approving 
the  settlement  the  administrator  appeals. 
Affirmed. 

S.  J.  Corbett  for  appellant  Brewer  ft  Col- 
lins, for  respondent 

BLAND,  P.  X  Defendant  was  public  ad- 
ministrator of  Pemiscot  coun^,  and  as  such 
had  charge  of  the  estate  of  X  0.  Taylor,  de- 
ceased. On  April  30,  1903,  defendant  re- 
signed his  office  as  public  administrator  and 
X  D.  Huffman  was  appointed  his  successor 
In  office,  and  succeeded  him  as  administrator 
of  the  estate  of  Taylor.  On  the  same  day 
the  probate  court  ordered  the  defmdant  to 
account  for  the  assets  in  his  hands  as  ad- 
ministrator of  Taylor's  estate.  In  compli- 
ance with  this  order,  the  defendant  on  May 
15,  1903,  appeared  in  the  probate  court  and 
filed,  what  Is  headed,  his  fourth  annual  set- 
tlement of  Taylor's  estate.  Plaintiff,  alleg- 
ing that  he  was  a  creditor  of  the  estate,  filed 
exceptions .  to  defendant's  settlement  The 
probate  conrt  heard  the  exceptions,  and  dis- 
allowed them  and  approved  the  defendant's 
settlement  as  filed,  and  ordered  htm  to  turn 
over  the  balance  as  shown  by  the  settlement 
to  Huffman,  his  successor.  PlalntifF  appeal- 
ed from  the  Judgment  of  the  probate  court  to 
the  circuit  court  where,  on  a  trial  anew,  the 
conrt  found  the  Issues  In  favor  of  the  plain- 
tiff. Motions  for  new  trial  and  in  arrest 
were  filed  by  the  defendant  which  were  by 
the  court  overruled,  and  defendant  appealed. 

1.  In  the  circuit  court  the  defendant  con- 
tended that  the  settlement  was  an  annual 
and  not  a  final  one,  and  for  this  reason  an 
appeal  from  the  order  of  the  probate  court 
approving  the  settlement  did  not  lie.  The 
same  contention  la  made  here.  The  settle- 
ment was  made  in  pursuance  of  an  order  of 
the  probate  court  on  the  defendant  to  ac- 
count for  all  of  the  assets  remaining  in  his 
hands  belonging  to  the  estate  of  Taylor.  On 
the  approval  of  the  settlement  the  probate 
court  ordered  the  defendant  to  turn  over  the 
assets  of  the  estate  found  In  his  hands  to 
HufFman,  his  successor.  Nothing  therefore  re- 
mained for  the  defendant  to  do  to  entitle  him 
to  his  acquittance  and  final  discharge  as  ad- 
ministrator of  Taylor's  estate,  but  to  produce 
to  the  probate  court  Huffman's  receipt  for 
the  balance  shown  to  be  due  the  estate  on  the 
final  settlement,  and  we  think  the  settlement 
though  styled  the  "Fourth  Annual  Settle- 
ment," was  in  fact  a  final  settlement  from 
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whlcb  an  appeal  to  the  circuit  court  could 
be  taken. 

2.  On  tbe  trial  In  the  drcult  court,  the 
defendant  made  the  point  that  plaintiff  had 
no  legal  capacity  to  file  exceptions  to  the  set- 
tlemott,  or  to  contest  its  correctneaa;  that 
Huffman,  aa  administrator  de  bonis  non  of 
Taylor's  estate,  was  tbe  only  party  who 
had  legal  capacity  to  file  objections  to  the 
settlement  Tbe  same  point  is  renewed  here. 
Section  268,  c  1,  Ber.  St  1899,  provides  that 
any  creditor  of  an  estate,  if  there  be  insuf- 
ficient assets  to  pay  all  the  demands  against 
the  estate,  may,  at  any  time  before  the  end 
of  tbe  succeeding  term  of  the  court  at  which 
a  r.nal  settlement  shall  haye  been  made,  sug- 
gest tbat  the  executor  or  administrator  has 
not  made  a  Just  account  and  ask  for  an 
InqidTy  of  tbe  same.  Succeeding  sections  of 
ttie  same  chapter  provide  for  making  up  tbe 
Issnee  and  prescribe  tbe  manner  in  which 
tbe  inquiry  shall  be  made.  Section  271  of 
tbe  same  chapter  provides  that  If  waste 
be  found  the  Judgment  shall  go  against  tbe 
administrator  for  the  amoimt  of  the  Waste,  to 
be  paid  out  of  his  own  proper  estate,  and  the 
money  collected  shall  be  applied  to  the  pay- 
ment of  the  demand  due  the  complaining 
creditor,  and  the  residue,  If  any,  shall  be 
apportioned  among  the  creditors.  Under  the 
provisions  of  these  sections,  there  can  be 
no  doubt  that  the  plaintiff  bad  the  right  as  a 
creditor  of  tbe  estate  to  file  exceptions  to 
the  defendant's  settlement  and,  of  course,  to 
appear  in  court  and  be  heard  on  his  excep> 
ttons,  and  to  appeal  from  the  Judgment  of  the 
probate  court,  If  aggrieved  thereby. 

3.  The  defendant's  third  point  Is  that  tbe 
petition  falls  to  state  a  cause  of  action  In 
that  it  docs  not  allele  that  the  assets  of  the 
estate  are  Insufficient  to  pay  all  of  the  debts 
of  the  estate.  No  formal  pleadings  are  re- 
quired In  the  probate  court  The  suggestion 
filed  by  plaintiff  states  that  he  bad  allowed 
against  the  estate  a  demand  for  $722;  that 
$288  had  been  iwld  on  the  demand,  leaving  a 
balance  due  of  $684.  Defendant's  final  set- 
tlement shows  a  balance  of  only  $60.50  due 
from  him  to  the  estate.  The  suggestion  of 
vraste,  the  list  of  donands  allowed  against 
the  estate  and  tbe  defendant's  settlement, 
showing  the  small  amount  of  assets  remain- 
Ixtg,  were  all  in  the  possession  of  the  pro- 
bate court  and  from  them  the  court  could 
■ee  tbat  tbe  assets  were  Inadequate  to  meet 
the  demands  allowed  against  the  estate.  Tbe 
court  was  therefore  In  possession  of  all  the 
facts  necessary  to  authorize  It  to  proceed  and 
bear  the  exceptions  to  the  settlement 

4.  We  decline  to  review  the  evidence  pro 
and  con  on  the  exceptions  to  the  settlement 
for  tbe  pnrposs  of  ascertaining  whether  or 
not  the  finding  of  tbe  court  is  supported  by 
sufficient  evidence,  for  the  reason  that  no 
part  of  this  evidence  Is  set  out  in  the  ab- 
stract filed  by  appellant  Rule  16  of  this 
court  (67  S.  W.  Ix)  requires  appellant  to 
make  and  file  with  the  court  a  full  and  oon- 
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dse  statement  of  the  pleadings  and  the  facts 
shown  by  the  record.  When  this  is  not 
done,  the  appellate  court  will  refuse  to  look 
into  the  evidence. 

Discovering  no  reversible  error  In  the  rec- 
ord, the  Judgment  is  affirmed. 

GOODS  and  NORTONI,  JJ.,  concur. 


KNIGHT  et  al.   V.   CHICAGO,   R.   I.   &  P. 
RT.  CO. 

(Kansas  City  (Tourt  of  Appeals.    Missouri.    Dec. 
8,  1906.) 

1.  RAIIiBOADB— FiBES— DEBTXUCnOR  OT  MEAD- 
OW—MkASUBE  OF  Dauaoks. 

Where,  in  an  action  against  a  railroad 
company  for  burning  plaintiff  s  meadow,  It  was 
claimed  that  the  roots  of  the  grass  were  so 
burned  aa  to  require  reseeding,  plalntilf  was  en- 
titled to  recover  the  value  of  the  grass  de- 
stroyed, and  the  rental  value  of  the  land  for  the 
succeeding  year,  but  could  not  recover  for  the 
loss  of  a  meadow  crop  and  pasturage  for  the 
next  year. 

[Bd.  Note. — For  eases  in  point'  see  Cent  Dig. 
vol.  41,  Railroads,  (  1737;  vol.  16,  Damages, 
«277.] 

2.  Damaois— Avoidable  Conbequeroks. 

Where  the  burning  of  plaintiffs'  meadow 
by  defendant  railroad  company  resulted  in  the 
destruction  of  the  grass  so  aa  to  require  re- 
seeding,  plaintiffs  were  required,  aa  farmers, 
to  protect  themselves  against  future  loss  so  far 
as  they  reasonably  couid  by  tilling  the  land. 
and  could  not  permit  it  to  lie  untilled  and  hold 
defendant  for  its  rental  value. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  S§  119,  125.] 

8.  Sams— Question  roB  Jubt. 

After  plaintiffs'  meadow  was  destroyed  by 
fire  set  out  by  defendant's  engine^  plaintiffs  at- 
tempted to  reseed  it  by  feeding  timothy  hay  to 
cattle  thereon,  and  otherwise  scattering  seed 
over  it  durinc  the  winter  of  1904  and  1905. 
They  testifled  that  such  mode  of  reseeding 
looked  promising  in  the  spring,  but  that  the  dry 
weather  which  followed  killed  the  grass,  and 
left  the  meadow  a  toUl  loss.  Held,  that 
whether  plaintiffs  had  made  a  reasonable  and 
proper  effort  to  avoid  a  loss  of  tbe  use  of  the 
land  for  the  crop  of  1906  waa  for  the  Jury. 

[Bd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  f  533.] 

Appeal  from  Circidt  Court,  Davis  County ; 
J.  W.  Alexander,  Judge. 

Action  by  John  W.  Knight  and  others 
against  the  Chicago,  Rock  Island  ft  Pacific 
Railway  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals^  Reversed  and 
remanded. 

M.  A.  Low  and  B.  M.  Harber,  for  appellant 
Dudley  &  Selby,  for  respondents. 

BLLISON,  J.  Tbe  defendant  railway  com- 
pany, by  one  of  its  passing  locomotives,  set 
fire  to  plaintiffs'  adjoining  meadow  and,  as 
plaintiffs  claim,  destroyed  it  They  brought 
this  action  for  damages. 

The  evidence  in  behalf  of  the  plaintiffs 
tended  to  show  that  hi  the  fail  of  1904  they 
bad  reserved  the  pasturage  on  tbs  meadow 
field  in  question  for  later  use,  and  that  It 
was  being  so  reserved  on  October  16tli,  when 
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as  they  were  about  ready  to  turn  their  stock 
upon  It,  It  was  destroyed  by  defendant's 
setting  fire  thereto.  Not  only  was  that 
growth  of  grass  destroyed,  but  the  roots  of 
the  grass  were  burned  so  as  to  rain  It,  and 
60  as  to  require  that  it  be  reseeded.  If  desired 
for  meadow.  The  following  is  the  substance 
of  an  instruction  given  at  plalntlflFs'  Instance, 
viz.,  that  they  could  recover  the  value  of  the 
grass  destroyed  by  the  fire,  and  the  cost  of 
reseedlng  the  land,  and  also  the  loss  of  a 
crop  of  hay  for  the  next  (1905)  season,  and 
the  fall  pasturage  of  such  season.  We  regard 
that  part  of  the  Instruction  allowing  for  the 
loss  of  a  meadow  crop  and  pasture  for  the 
next  year  after  the  fire  as  not  the  proper 
measure  of  damages.  What  the  value  of  a 
crop  to  be  produced  In  the  future  may  be,  is 
ordinarily  too  uncertain  and  conjectural  to 
be  the  subject  of  Judicial  ascertainment.  Fa- 
vorable or  unfavorable  seasons  for  the  growth 
of  crops,  favorable  or  unfavorable  condi- 
tions of  harvest,  to  say  nothing  of  proper  or 
Improper  cultivation,  render  the  value  of 
a  future  crop  extremely  problematical.  Chi- 
cago v.  Hueuerbeln,  85  111.  691,  28  Am.  Rep. 
626.  But  lauds  upon  which  crops  can  be 
grows  have  a  value,  known  as  a  "rental  val- 
ue," and  such  value  is  the  true  measure  of 
damages.  For  people  are  ready  to  pay  rent 
and  take  the  risk  of  a  crop.  The  risk  is 
considered  In  fixing  the  rent  In  other 
words,  the  damage  Is  not  the  value  of  a  crop 
which  never  had  an  existence,  but  the  use  of 
the  land  is  the  loss  and  the  damage  Is  the 
rental  value  of  that  use.  Standley  t.  Bail- 
way  Company  (decided  this  term)  97  S.  W. 
244.  If  the  wrongful  act  of  defendant  In 
burning  the  meadow  deprived  plaintiffs  of  the 
use  of  It,  their  loss  was  as  much  as  If  de- 
fendant had  entered  upon  the  land  and  so 
deprived  them  of  its  use.  In  the  latter  sort 
of  case,  the  Supreme  Court  of  Texas  held  the 
rental  value  to  be  the  measure  of  damage. 
Houston  By.  Co.  v.  Adams,  63  Tex.  200,  205. 
And  In  a  case  where  a  railroad  built  an  em- 
bankment which  caused  water  to  overflow 
lands,  and  destroy  a  crop  planted,  but  not  yet 
up,  the  court  held  that  the  rental  value  of 
the  land  together  with  the  cost  of  planting 
was  the  measure  of  damages.  O.  &  M.  By. 
Co.  V.  Nuetzel,  48  III.  App.  108.  In  this  state. 
Hood  leased  a  farm  to  Hughes,  the  term  to 
begin  at  a  time  named.  When  that  time  ar- 
rived, It  was  discovered  that  through  the 
obstinacy  of  a  prior  tenant.  Hood  could  not 
give  possession,  and  Hughes  sued  him  upon 
the  covenant  In  the  lease,  and  the  Supreme 
Court  held  that  the  measure  of  damages  was 
the  difference  between  the  rent  reserved  in 
the  lease  of  the  rental  value;  that  If  the 
rental  value  was  more  than  the  rent  reserved, 
Hughes  should  recover  the  difference.  Hughes 
V.  Hood,  60  Mo.  350.  See,  also,  Qreene  v. 
Williams,  45  111.  206. 

There  Is  another  phase  of  the  case  which 
appears  to  have  had  the  attention  of  the  re- 
qtectlve  counsel  which  will  doubtless  arise 


on  retrial.  It  Involves  the  rule  of  avoidable 
consequences.  It  was  plaintiffs'  duty  to  pro- 
tect themselves  against  loss,  so  far  as  they 
reasonably  could.  They  could  not,  for  in- 
stance, allow  their  field  to  He  untlUed  for 
several  years  and  hold  defendant  for  Its 
rental  value.  Th^  can  only  hold  defendant 
for  whatever  time  defendant's  act  deprived 
them,  as  farmers,  of  the  use  of  the  field.  In 
determining  whether  plaintiffs  acted  reason- 
ably, the  future  use  they  wished  to  make  of 
the  field  should  be  considered.  If  they  wished 
to  reseed  It,  and  continue  It  as  a  meadow, 
they  should  be  allowed  reasonable  time  to 
do  so,  and  If  getting  the  land  "reset"  In 
meadow  Involved  a  total  or  partial  loss  of 
the  use  of  It  for  a  season  they  were  damaged 
by  such  loss  In  the  amount  of  Its  rental 
valu&  Plaintiffs  testified  that  they  attempt- 
ed to  reseed  it  by  feeding  timothy  hay  to 
cattle  and  otherwise  scattering  seed  over  It 
In  the  winter  of  1904  and  1905.  It  seems  that 
that  mode  of  reseedlag  looked  promising  In 
the  spring,  but  the  dry  weather  In  July  and 
August  killed  the  young  grass,  and  so  left  a 
total  loss.  It  should  be  left  to  the  Jury  to 
say  whether  that  was  a  reasonable  and  prop- 
er effort,  the  circumstances  considered,  to 
avoid  a  loss  of  the  use  of  the  land  for  the 
crop  of  1905.  If  It  was,  then  plaintiffs  should 
be  allowed  that  loss. 

Some  technical  objections  were  made  to 
instructions  assuming  facts,  etc.  Whatever 
there  may  be  In  this  can,  of  course,  be  avoid- 
ed at  another  trial.  It  would  also  be  proper 
to  submit  questions  of  value  as  they  were  at 
the  time  when,  and  the  place  where,  de- 
stroyed. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded.    All  concur. 


JONBS  et  aJ.  v.  OOOLEIY  liAKB  CLUB. 

(Kansas    City    Court    of    Appeals.     MUsouri. 
Dec  3,  1906.) 

L  DaKAOES — IRJTTBT     TO      liAITO— LOSS     OT 

Cbofb. 

In  an  action  for  Injuries  to  land  by  the 
raising  of  the  waters  of  a  lake,  plaintiffs  were 
entitled  to  a  fair  rental  value  for  that  portion 
of  the  land  on.  which  no  crop  could  be  grown 
on  account  of  water  standing  thereon,  and  for 
that  portion  where  crops  were  grown  they  were 
entitled  to  the  difference  between  the  value  of 
the  crop  pown  and  that  which  could  ordina- 
rily have  Deen  produced  had  the  lake  not  been 
raised. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
VOL  15,  Damages,  S  276%.] 

2.  Affbait— Aj>iaBsioN   or  Bvidbnck— Pbbj- 

TJDICB. 

Where,  in  an  action  for  injuries  to  land 
and  loss  of  crops  by  the  raising  of  the  waters 
of  a  lake,  evidence  concerning  what  picdntiff 
paid  for  seed  com,  labor,  horses,  utensils,  etc, 
m  endeavoring  to  raise  the  crop  was  erroneously 
introduced  over  defendant's  objections,  such 
error  was  prejudicial,  though  plaintiff  then 
properly  proved  the  damages  sustained,  the  jury 
not  having  been  specifically  instructed  as  to 
the  impropriety  of  the  testimony. 

SSd.  Note. — For  cases  in  point,  see  Cent  Dig; 
3,  Appeal  and  Error,  {{  4164,  4155.] 
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t  Sua  —  HAmfTJCBH  Brbob  — Cusa  bt  In- 
■nnonoif. 

Where  evidence  bearing  oo  the  question  of 
dunases  was  erroneously  Introduced,  the  error 
WIS  not  cured  by  an  instruction  correctly  sub- 
mitting the  measure  of  damages  but  containing 
■0  reference  to  the  evidence  so  erroneously  ao^ 
Bitted. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
m  8.  Appeal  and  E}rror,  S  4180.] 

4.  BVIDKNCB— BVIDKNCX   BxapoNBivx  TO  As- 

rSBSB  Pabtt. 

Where,  in  an  action  for  damages  to  land 
and  crops,  defendant  proved  that  plaintifb  had 
stated  uieir  damage  to  be  less  than  the  sum 
claimed  at  the  trial,  plaintiffs  were  properly 
permitted  to  testify  in  explanati(Ki  that  they 
bad  offered  to  take  less  as  a  compromise,  in 
oonsidmtioa  of  defendant's  having  settled  with 
others  in  the  same  proportion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  20,  EMdence,  tS  134,  18S.] 

&  Apfkai/— BxooBD — Bill   or   Bxokptiokb— 

Bevibw. 

Where  alleged  erroneous  remarks  of  coun- 
sel in  argument  were  only  included  in  a£9davita 
in  the  motion  for  a  new  trial,  and  not  in  the 
bill  of  exceptions,  they  could  not  be  reviewed 
00  appeal. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  8,  Appeal  and  Rrror,  {  2431.] 

Appeal  from  Ciicait  Court,  Claj  Oonnty; 
J.  W.  Alexander,  Judge. 

Action  by  Albert  T.  Jonea  and  others 
■piingt  Cooley  Lake  Club.  From  a  judgment 
for  plalntiffiB,  defendant  appeals  Seversed 
and  remanded. 

Sandusky  ft  Bandnaky,  Lewla  O.  Hc^pUna, 
and  liartin  B.  Lawson,  for  appellant  Ralph 
Hugltea  and  Slmrall  ft  Trimble,  for  reepond- 

ELLISON,  3.  Flalntiffs  were  proprietors 
of  a  farm  of  .65  acres  near  a  body  of  water 
called  "Cooley  Lake."  The  defendant  is  an 
organization  known  as  "Cooley  Lake  Club." 
Plaintlffa'  cause  of  action  is  founded  on  the 
dalm  that  defendant  partially  dammed  the 
ontlet  to  the  lake,  causing  It  to  rise  to  a 
higher  level  and  overflow  a  portion  of  the 
land  and  to  saturate  the  remainder  with 
water  so  that  it  prevented  the  use  of  the 
portion  covered  with  water  and  so  Injured 
the  productive  quality  of  the  remainder  as 
to  canse  two  crops  of  com  planted  thereon 
to  fall  much  short  of  what  It  should  have 
been.  There  was  a  verdict  and  Judgment  for 
the  plaintiffs  in  the  trial  court 

There  was  evidence  which  clearly  tended 
to  show  that  the  act  of  defendant  in  throwing 
sacks  of  earth  into  the  outlet  of  the  lake 
raised  that  body  of  water  to  a  higher  level. 
It  further  showed  that  the  bed  of  the  lake 
was  what  is  called  "gumbo,"  a  character  of 
earth  which  holds  water  for  great  length 
of  time.  Many  years  ago,  the  surface  of 
plalntifTs'  land  was  composed  of  the  same 
character  of  earth.  But  as  the  hill  land 
nearby  has  been  c^tened  up  to  cultivation  a 
"loose  and  loamy"  soil  has  washed  down 
onto  the  land,  making  what  witnesses  call 
"two  stratas";  the  gumbo  underneath  hold- 


ing the  water  that  cr^  up  from  the  lake 
between  the  two,  and  thus  thoroughly  satu- 
rating the  more  porous  soil  on  tap.  In  the 
spring  of  1903,  plalntlflTs  planted  a  crop  of 
com  which  was  early  destroyed  by  causes 
not  charged  to  this  defendant  They  then 
planted  a  second  crop  and  it  produced  poorly 
— only  8  or  10  bushels  per  acre  and  that  of 
very  Indifferent  quality.  In  the  year  1904, 
they  again  planted  com  and  again  had  a 
like  poor  return  as  that  of  the  preceding 
season.  Plaintiffs  introduced  evidence  tend- 
ing to  show  the  productiveness  of  the  land 
and  what  number  of  bushels  per  acre  it 
would  have  produced  but  for  the  lake  keep- 
ing it  wet,  making  all  proper  allowances 
for  the  seasons  of  1903  and  1904,  and  based 
upon  what  It  had  produced  and  under 
what  conditions  of  season,  of  planting,  and 
cultivation.  Market  prices  of  com  were 
shown  and  allowance  made  for  the  value  of 
what  the  land  actually  produced  in  those 
seasons.  In  submitting  the  case,  the  plain- 
tiffs asked  and  had  given  an  instruction  that, 
for  that  portion  of  the  land  on  which  no 
crop  could  be  grown  on  account  of  water 
standing  thereon,  plaintiffs  were  entitled  to 
a  fair  rental  value  of  such  portion ;  and  for 
that  part  where  crops  were  grown,  they  were 
entitled  to  the  difference  between  the  value 
of  crops  which  could  ordinarily  have  been 
grown  had  the  dam  not  been  constructed  and 
the  value  of  the  crops  actually  grown.  In 
considering  damage  to  a  growing  crop  and 
damages  resulting  from  being  prevented  from 
growing  a  crop  at  all,  differott  conddera- 
tions  enter  into  a  measurement  of  the  dam- 
ages. If  one  is  prevented  from  using  the 
land,  the  damage  Is  its  rental  value,  and 
that  is  properly  stated  In  the  foregoing  bi- 
Btructlon,  and  It  is  what  we  have  decided 
at  this  term  in  the  cases  of  Kni^t  t.  Ball- 
way  Co.,  98  S.  W.  81,  and  Standley  v.  Rail- 
way Co.,  97  8.  W.  244.  Proper  distinction 
was  made  In  the  instraction  referred  to  and 
we  believe  the  correct  rule  for  the  measure 
of  damage  was  stated  where  the  injury  is 
done  while  the  crop  is  growing.  The  fact 
that,  at  least  as  to  the  crop  of  1904,  the  land 
was  put  In  such  condition  as  to  its  productive 
quality  before  the  crop  was  planted  would 
not,  as  to  this  case,  under  the  facts  shown, 
make  any  difference  as  to  the  damage.  The 
difference  In  value  of  the  crop  produced  from 
that  which  was  ordinarily  produced  on  the 
land  In  like  seasons  would  be  the  measure 
of  damages.  If  there  had  been  no  similar 
seasons,  the  difference  could  be  ascertained 
with  sufficient  certainty  for  practical  pur- 
poses by  comparisons  with  ordinary  seasons 
and  making  the  proper  allowances  In  the 
estimate. 

There,  however,  happened  in  the  course  of 
the  trial  what  plaintiffs  concede  to  be  error, 
but  claim  that  it  does  not  Justify  a  reversal. 
During  the  testimony  of  one  of  plaintiffs, 
he  was  ezamtoed,  at  some  length  and  detail, 
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over  tbe  protest  of  defendaiit,  as  to  what 
he  paid  for  seed  com,  what  men,  horses, 
utensils,  etc.,  would  be  worth  in  raising  the 
crop.  Defendant  objected  to  the  evidence 
and  then,  after  It  was  admitted,  he  moved 
to  strike  It  out,  but  it  was  not  done.  It  is 
true  that  then  plalntiCts  took  up  the  ex- 
amlnatlon  on  proper  Hues  In  ascertaining  the 
damage,  but  we  think  It  would  be  unjust 
to  say  that  no  harm  had  been  already  done, 
or  that.  If  harm,  it  was  cured.  The  Jury 
were  at  no  time  advised  of  the  impropriety 
of  the  testimony.  It  is  true,  the  Instruction 
of  which  we  have  written  omits  any  mention 
of  such  improper  measure  or  elements  of 
damage,  but  we  do  not  l)elleve  that  mere 
silence  was  a  cure.  The  Jury  should  liave 
been  affirmatively  directed.  The  case  was 
one  in  which  plaintiffs  seem  to  have  made 
a  dear  showing  of  injury  attributable  to 
the  act  of  defendant  The  real  contest  was 
as  to  amount  of  damage,  and  It  is,  therefore, 
quite  necessary  that  no  Improper  element 
enter  into  the  mind  of  those  who  have  to 
decide  upon  the  amount  Our  view  as  to 
the  serious  character  of  the  harm  done  by 
the  evidence  referred  to  Is  strengthened  by 
a  consideration  of  plaintiffs'  first  instruction. 
We  regard  the  objections  urged  thereto  by 
defendant  as  well  founded.  It  is  of  a  very 
general  character,  and  in  view  of  the  fourth 
instruction  was,  we  think,  unnecessary.  In 
addition.  It  was  harmful  to  the  defendant 
It  is  so  worded  that  it  would  seem  to  authorize 
the  allowance  of  permanent  damages  to  the 
land  Itself  for  farming  purposes.  It  is  In  no 
way  connected  with  other  instructions,  and 
does  not  carry  on  its  face  any  explanatory 
limit  to  what  its  words  would  ordinarily 
mean.  We  believe  it  would  be  better  If,  on 
another  trial,  the  first  sentence,  comprising 
6%  lines  of  plaintiffs'  fourth  Instruction, 
was  omitted,  since  it  adds  no  force  to  what 
follows.  And  we  suggest  that  the  words 
"in  similar  seasons"  be  Inserted  between  the 
words  "land"  and  "If,"  In  the  latter  part  of 
the  instruction. 

There  were  some  objections  made  to  evi- 
dence tending  to  show  that  defendant  had 
settled  similar  damages  suffered  by  others  In 
the  vicinity  of  the  lake.  That  came  about  in 
response  to  defendant  having  brought  out 
that  plaintiffs  had  stated  the  damage  to  be 
less  than  they  placed  It  at  the  trial.  One  of 
plaintiffs,  in  explanation,  then  testified  that 
he  had  offered  to  take  less  as  a  compromise 
in  consideration  of  defendant's  having  settled 
with  the  others  In  that  proportion.  Under 
the  circumstances  In  which  the  matter  arose, 
and  in  view  of  defmdant's  seeking  to  show 
what  plaintiffs  had  stated  they  would  accept 
we  think  it  was  not  error  for  the  witness 
to  make  the  explanation  given. 

Objection  was  likewise  made  to  remarks  of 
counsel  In  argument  It  does  not  appear 
that  this  has  been  brought  to  our  attention 
in  a  proper  way.    It  la  embodied  in  affidavits 


in  the  motion  for  new  trial,  but  was  not 
included  in  the  bill  of  exceptions.  Norria  v. 
Whyte,  158  Mo.  20,  32,  33,  67  8.  W.  1037. 

The  Judgment  is  reversed  and  the  cause 
la  remanded.    All  concur. 


TTSHER   V.   WESTERN   UNION  TBIiBJ- 
GRAPH  CO. 

(Kansas  Citr  Court  of  Appeals.    Hissoorl. 
Dec.   3,    1906.) 

1-  Master  awd  Bebvawt— Existkwob  o»  Bx- 

I.ATI0I7. 

Where  a  telegraph  company  famisbed  the 
equipment  for  a  telegraph  office  at  a  railroad 
station,  and  the  station  agent  of  the  railroad 
company  was  the  telegraph  operator  and  was 
paid  by  th«  railroad  company,  the  office  being 
cliiefly  used  for  railroad  business,  but  be  frequent- 
ly accepted  messages  from  the  general  public 
and  turned  the  charges  collected  therefor  over  to 
the  telegraph  company,  the  station  agent  was 
the  agent  of  the  telegraph  company,  so  as  to 
render  it  liable  to  one  who  was  injured  by 
his  forging  a  telegram  not  connected  with  rail- 
road business. 

2.  Sams— TOBTS  o»  Skbvaht. 

Where  a  telegraph  operator  forges  a  tele- 
gram and  the  forgery  is  the  proximate  cause 
of  injury  to  another,  he  Is  entitled  to  maintain 
a  civil  action  for  damages  againsi  the  company. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  i  1230.] 

3.  Saicb— Pboximate  Cacbs. 

An  assistant  telegraph  operator  at  defend- 
ant telegraph  company's  office  at  P.  communicat- 
ed with  defendant's  operator  at  M.  represent- 
ing himself  to  be  his  chief— wno  was  an  ex- 
press agent— and  stating  that  he  had  received 
a  package  of  money  to  be  sent  to  F.  at  M.,  but 
by  mistake,  had  sent  it  to  another  place,  and 
that  he  would  send  his  own  check  to  replace 
the  money,  and  requested  the  operator  at  M. 
to  assist  F.  In  getting  the  check  cashed.  The 
operator  at  M.  suggested  that  certain  merchants 
In  that  village  wonld  probably  cash  the  check, 
and  the  assistant  then  sent  a  regular  message 
to  the  operator  asking  him  to  assist  F.,  signing 
the  message  with  the  name  of  his  chief,  and 
spnt  to  the  merchants  mentioned  a  forg«d 
telegram,  signed  by  a  bank,  advising  them  to 
honor  such  check.  The  assistant  then  presented 
himself  txt  the  operator  at  M.,  representing 
himself  to  l>e  F.,  and  the  operator  at  that  place, 
taking  with  him  the  forged  telegrams,  went  oat 
with  the  assistant  to  plaindlf,  a  merchant  other 
ttian  the  one  to  whom  the  telegram  had  been 
sent  and  the  operator  introduced  the  assistant 
as  F.  and  showed  the  telegrams,  whereby  the 
plaintiff  was  induced  to  cash  a  forged  check. 
Held,  that  the  telegraph  company  was  not  lia- 
ble, inasmuch  as  the  conduct  of  the  operator 
at  M.  after  the  arrival  of  the  assistant  waa 
outside  of  the  scope  and  course  of  his  employ- 
ment. 

TEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  I  1225.] 

4.  J0DOKB— De  Facto  .Tudoxs. 

Rev.  St  1899,  i  1679,  provides  that  when- 
ever the  judge  from  any  cause  shall  be  unable 
to  bold  any  term  or  part  of  term  of  court  and 
shall  fail  to  procure  another  judge  to  hold  snch 
term  or  part  of  term,  a  special  judge  may  be 
elected  by  the  attorneys  present  to  hold  court 
for  the  occasion.  Held  that  where  a  judge  died 
during  term  and  the  attorneys  elected  a  special 
judge  who  assumed  the  duties  of  the  office, 
he  became  a  jndge  de  facto  and  his  acts  dur- 
ing the  term  were  valid,  irrespective  of  whetiier. 
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in  such  a  cue,  there  ia  a  vacancy  which  should 
be  filled  by  the  governor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dif . 
raL  29,  Judges,  H  11,  12.] 

5.  Afpeai/— FAiLTrRE    TO   Pbesbkt  QuKsnoif 

Ba,ow— Pi.xA.DiiTa — Petition. 
A  fallare  of  the  petition  to  state  a  cause 
of  action  may  be  taken  advantage  of  on  appeal 
tioQgh  no   objection    was   made   or   exception 
tikra. 

[£d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  2,  Appeal  and  Slrror,  i  1232.] 

Appeal  from  Circuit  Court,  Barton  County ; 
L  W.  Shafer,  Jndge. 

Aetlw  by  F.  M.  Usher  against  the  Western 
Union  Telegraph  Company.  From  a  Jndg- 
ment  In  favor  of  plalntUT,  def aidant  api>eal8. 
Rerened. 

George  H.  Fearona,  Thurman  &  Tlmmonds, 
and  Karnes,  Mew  &  Krauthoff,  for  appellant 
Cole,  Bnntett  &  Moore,  for  respondent 

ELLISON,  J.  Plaintiff,  claiming  to  have 
foffered  {lecnniary  loss  through  the  mlsfeaa- 
iDce  of  defendant's  agent  brought  this  action 
for  damages  and  recovered  Judgment  in  the 
trial  ooart  The  city  of  Parsons,  Kan.,  and 
the  Tillage  of  Minden,  Mo.,  are  about  00  miles 
■part  In  each  of  them  the  defendant  has 
telegraph  operators  who  receive  and  transmit 
messages.  In  tbe  former  place  it  has  what 
may  be  called  a  regular  office  and  operator 
and  It  also  has  an  equipment  at  tbe  St  Louis 
k  San  Francisco  railroad  station  Into  which 
vhat  is  known  as  the  '^llroad  wire"  enters, 
the  latter  being  used  mostly  for  railroad 
work.  This  equipment  at  the  time  of  plain- 
tiff's loss,  was  In  charge  of  the  railway  sta- 
tion agent.  Knight  and  bis  assistant  Con- 
nelly. Tbe  latter  turned  out  to  be  a  forger 
and  swindler  and  used  the  telegraph  wire  in 
his  s(dieme  -which  resulted  in  bis  getting 
from  plaintiff  $700.  The  village  of  Minden 
ta  a  small  place  without  a  bank  and  the  few 
merchants  tbere  occasionally  accommodated 
different  ones  of  the  public  in  cashing  checks 
or  drafts.  Defendant's  agent  and  operator 
at  Minden  was  likewise  the  railway  station 
agent  and  also  agent  for  an  express  company. 
Knight  as  jost  stated,  was  the  railway  sta- 
tion agent  at  Parsons  and  he  was  also  agent 
for  ttie  express  company.  Connelly,  as  ex- 
pressed by  the  witnesses,  "called"  the  agent 
at  Minden  and  "talked"  to  him  over  the  wire, 
perwoatlng  his  principal,  Knight  in  which 
talk  he  gave  the  agent  the  false  information 
that  be  had  received  a  package  containing  a 
large  som  of  money  from  one  F.  M.  Mark- 
ham  (a  fictitious  person)  to  be  sent  to  Minden 
and  tihat  he,  Iiy  mistake,  had  sent  it  to  some 
other  place,  and  that  whoi  Markham  called 
{or  It  at  Minden  and  found  it  had  I>een  mis- 
tent  he  wotild  probably  make  trouble  for  the 
express  company.  He,  therefore,  (still  pre- 
tending to  t>e  Knight)  stated  that  he  would 
•end  his  own  cbe(^  for  $700  to  replace  tbe 
■oney  so  mlssent  and  requested  the  agent  to 
assist  Markliam  tai  getting  it  cashed  and  ask- 


ed him  who  would  likely  cash  it  The  agent 
answered  that  he  would  assist  him  and  he 
thought  Sanford  Bros.,  merchants  In  the 
village,  would  cash  the  check.  Connelly,  In 
order  to  further  his  scheme  then  sent  to  tbe 
agent  the  following  telegram  in  the  name  of 
Knight:  "Parsons  Station,  26  190  Agent 
Minden,  Mo.:  Please  help  F.  M.  Markham 
cash  check  for  seven  hundred  nine  dollo  in  A. 
M.  &  notify  me  soon  as  done  pis.  W.  C. 
Knight."  And  then  also  sent  the  following 
telegram  to  Sanford  Bros.,  forging  the  name 
of  the  Commercial  Bank  at  Parsons.  "Mch. 
26,  1905.  Dated  Parsons,  Kas.  To  Sanford 
Broa  Minden,  Mo.  Honor  W.  C.  Knight's 
check  for  seven  hundred  dollars  advise  when 
done  &  win  remit  Com.  Bate"  He  then 
wrote  the  following  draft  and  inclosed  it  in 
the  following  letter,  forging  the  name  of 
Knight  to  both:  "Parsons,  Kansas,  March 
26th,  1905.  No.  27  Parsons  Commercial 
Bank.  Pay  to  F.  M.  Markham  or  bearer 
$700.00,  seven  hundred  dollars.  W.  C.  Knight" 
"Parsons,  Kaa,  8-26.  Agt  Minden:  En- 
closed find  check  for  $700,  seven  hundred 
dollars  favor  F.  M.  Markham  pis  help  him 
cash  it  If  s  very  Important  W.  C  Knight" 
He  then  described  over  the  wire  his  own 
personal  appearance  to  the  agent  at  Minden 
pretending  that  It  was  a  description  of  the  fic- 
titious Markham.  He  then  took  a  train  for 
Minden  and  presented  himself  to  the  agent 
as  Markham  near  9  o'clock  p.  m.,  whereujwn 
the  agent  taking  along  the  forged  letter  and 
telegrams  above  set  forth,  went  out  with  Con- 
nelly to  the  plaintiff,  another  merchant  In  tbe 
village  whom  they  met  on  tbe  street  on  his 
return  from  churcli.  Tbe  agoit  believing 
him  to  be  so.  Introduced  Connelly  as  Mark- 
ham, and  delivered  to  plalntlfT  tbe  forged 
letter  and  telegrams  including  the  one  from 
the  bank  addressed  to  Sanford  Bros,  asking 
them  to  cash  the  draft  PlalntlflF,  stating 
that  he  could  not  look  into  the  matter  on  the- 
street  invited  them  to  his  house,  whither  all 
three  went  Plaintiff  read  over  the  papers 
and  remarked  on  the  telegram  from  the 
bank  being  addressed  to  Sanford  Bros. 
Whereupon  both  the  agent  and  Connelly  as- 
sured plaintiff  that  the  telegram  had  been 
addressed  to  Sanford  Bros,  in  the  belief  that 
they  would  cash  the  check,  but  that  security 
was  thereby  Intended  for  any  one  that  would 
do  so.  Tbe  plaintiff  then,  in  reliance  upon 
the  forged  check  and  tbe  telegrams  being 
genuine  and  upon  the  assurances  of  the  agent 
as  just  stated,  cashed  the  check  and  paid  the 
money  over  to  Connelly,  who  left  the  country, 
and  the  bank  at  Parsons  and  Knight  repudiat- 
ing the  check,  the  loss  to  plaintiff  became 
manifest 

If  this  case  was  one  where  a  forged  tele- 
gram had  been  received  by  defendant's 
agent  its  solution  would  not  be  difficult 
For,  in  such  Instance,  the  rule  is  that  tbe 
telegraph  company  is  only  charged  with  the 
duty   of   ordinary   care,   Judged   from    the 
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■tandpoint  of  the  nature  of  Its  buslnees,  to 
Bvoldi  being  imposed  upon  by  the  forger. 
Such  companies,  in  such  instances,  are  not 
Insurers.  Western  Union  TeL  Ck>.  t.  Uvalde 
Bank,  97  Tex.  219,  77  S.  W.  003,  66  L.  B.  A. 
805.  But  the  case  presents  the  novelty  of 
the  defendant-s  agent  himself  t)elng  the  for- 
ger, and  his  act,  It  is  claimed,  was  the  proxi- 
mate cause  of  plaintiff's  loss.  We  may  here 
parenthetically  remark  that  we  put  aside 
the  letter  and  telegram  from  Connelly  to 
the  agent  at  Mlnden  as  they  can  have  no 
t>earing  on  defendant's  liability,  as  will 
more  clearly  appear  further  on,  and  we 
have  only  referred  to  tbem  as  a  part  of  the 
history  of  the  case.  It  ought  to  be  plain  to 
every  one  that,  if  the  telegraph  company  Is 
under  an  obligatory  duty  to  exercise  ordi- 
nary care,  through  its  agent,  in  protecting 
persons  with  whom  it  comes  in  business  con- 
tact from  forged  or  fraudulent  telegrams,  by 
stronger  reason  ought  it  to  be  held  that  a 
positive  obligation  rests  upon  it  to  absolutely 
protect  such  persons  in  respect  to  its  agent 
who  i>  himself  the  swindler.  The  two  obli- 
gations, at  first  view,  look  to  be  so  near  akin 
as  to  be  substantially  alike.  While  tbere  Is 
a  difference,  it  is  principally  In  the  character 
or  degree  of  the  obligation.  In  the  one  the 
oblit;ation  upon  the  company  is  that  its  agent 
will  be  careful  and  prudent,  the  business 
considered,  in  guarding  against  imposition 
in  sending  forged  telegrams.  In  the  other 
tbere  is  an  absolute  assurance  that  the  agent 
himself  has  not  forged  the  telegram.  The 
argument  against  this  absolute  obligation 
and  liability  of  the  telegraph  company  is 
that  no  principal  ought  to  be,  or  can  be,  held 
for  the  willful  wrong  of  his  agent  And 
that,  with  an  exception,  we  are  satisfied  is 
true,  for  it  is  apparent  that  a  principal 
ought  not  to  be  held  liable  for  the  act  of  an 
agent  who  steps  outside  the  boundary  of  his 
agency  and  commits  a  crime.  The  principal 
only  stands  for  the  conduct  of  bis  agent  in 
those  things  where  such  conduct  is  connected 
with  the  ag^cy,  and  that  is  the  exception 
Just  noted.  In  other  words,  if  the  conduct 
of  which  complaint  is  made,  though  it  be  a 
crime,  is  within  what  is  called  the  scope  of 
the  agency,  or  the  course  of  employment, 
the  principal  Is  liable  in  a  civil  action.  In 
such  cases  the  principal  holds  out  bis  agent 
as  "fit  to  be  trusted,  and  thereby,  in  effect, 
be  warrants  his  fidelity  and  good  conduct  in 
all  matters  within  the  scope  of  the  agency." 
Story  on  Agency,  $  462.  The  law  thus  stated 
was  applied  to  a  case  where  the  agent  of  a 
telegraph  company  himself  wrote  a  telegram, 
purporting  to  be  a  check  for  $1,200,  payable 
to  a  fictitious  person,  forging  the  name  of  a 
bank  cashier  thereto  and  sent  it  over  the 
wire  to  a  bank  at  a  distant  place.  He  then 
went  to  that  place,  and,  by  personating  the 
fictitious  payee,  obtained  the  money.  The 
company  was  held  liable.  Bank  v.  Tele- 
graph Co.,  62  Cal.  280.  And  it  was  like- 
wise so  applied  where  the  agent  of  a  tele- 


graph company,  who  was  also  agent  for  as 
express  company,  sent  a  telegram,  which  he 
had  forged,  to  a  merchant  at  a  distant  place, 
directing  the  merchant  to  semd  by  express 
a  package  of  money,  which  the  agent  in- 
tercepted and  converted.  McCord  v.  Tele- 
graph Co.,  39  Minn.  181,  89  N.  W.  315,  1  L. 
R.  A.  143i,  12  Am.  St  Rep.  636.  We  have 
treated  the  acts  of  Connelly,  who  was  an 
assistant  to  the  regular  agent.  Knight,  as 
the  defendant's  agent,  which  bicludes  tho 
assumption  that  Knight  was  defendant's 
agent  We  have  also  assumed  defendant's 
liability  for  misfeasances  occurring  at  the 
railroad  station  oiBce  at  Parsons,  tbougb  de- 
fendant had  a  regular  office  several  blocks 
from  the  railway  station.  We  consider  that 
the  evidence  preserved  (since  the  verdict 
was  for  the  plaintiff)  Justifies  us  in  so  as- 
suming. It  was  shown  that  Knight  was  the 
railroad  station  agent  and  that  he  was  not 
paid  by  the  defendant  It  was  shown  that 
he .  was  also  in  the  employ  of  an  express 
company.  It  was  also  shown  that  the  wire 
running  into  the  station  was  what  was 
known  as  the  "railroad  wire"  and  was 
chiefly  used  for  transmitting  and  receiving 
messages  connected  with  the  railroad's  busi- 
ness. But  it  was  furthermore  shown  that 
the  equipment  and  the  necessary  supplies  tar 
iterating  a  telegraph  office  were  furnished 
by  defendant  and  that  the  station  agent  of 
the  railway  company  and  his  assistant  not 
only  transmitted  and  received  railway  mes- 
sages, but  also  frequently  accepted  messages 
from  the  general  public  with  defendant's 
knowledge  and  acquiescence  and  sent  tbem 
over  this  wire  leading  out  of  the  station, 
and  tamed  the  mon«y  collected  therefor 
over  to  this  defendant  We  regard  the  show- 
lug  as  sufficient  to  make  either  Knight  or 
Connelly  the  defendants  agent,  and  the  dr- 
comstance  of  them  receiving  no  pay  from 
defendant  as  not  controlling. 

The  for^coing  considerations  determine 
that  the  act  of  the  agent  at  Parsons  was  an 
act  for  which  defoidant  should  be  held  lia- 
ble, if  it  was  the  proximate  cause  of  plaln- 
tilTs  loss,  and  into  that  question  we  will 
now  inquire.  We  have  already  stated  that 
the  telegram  was  not  directed  to  the  plain- 
tiff, but  to  Sanford  Bros.,  merchants  in  the 
same  village.  Neither  was  It  intended  .to 
affect  the  plaintiff  or  interest  him  In  any 
manner.  Plaintiff  was  therefore  a  stranger 
to  the  telegram,  and,  as  sach,  can  he  claim 
that  defendant  has  committed  a  breach  <it 
duty  which  was  owing  to  him?  On  this 
subject  we  have  been  cited  by  counsel  to  a 
most  interesting  and  Instructive  case  writ- 
ten by  Judge  Sanborn  of  the  United  States 
Circuit  Ooort  of  Appeals,  who  discusses  the 
question  with  such  ability  as  to  make  a 
search  for  other  authority  unnecessary. 
Western  Union  TeL  Co.  v.  Schriver,  141  Fed. 
638,72aaA.686.  It  Is  not  sufficient  that 
a  wrong — a  breach  of  duty — has  been  com- 
mitted.   As  a  crime  such  wrong  might  af- 
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feet  the  plaintiff  In  common  with  other 
citizaia,  hnt.  In  a  civil  sense,  the  wrong  must 
be  a  breach  of  dnty  owing  to  the  complain- 
ing party.  Text-writers  state  that,  though 
*^e  defendant  owed  a  duty,  but  did  not 
owe  It  to  the  plaintiff,  the  action  will  not 
He."  1  Shearman  &  Redfield  on  Negligence, 
I  8;  Bishop  on  Noncontract  Law,  §  448.  In 
tbe  coarse  of  the  opinion  in  the  case  to 
'whidi  we  have  Just  referred,  Jndge  Sanborn 
said:  "One  who  makes  a  representation 
owes  no  duty  of  care  to  tell  the  truth  to 
tboee  to  whom  be  does  not  commnnicate  it 
and  to  whom  he  does  not  anticipate  that  It 
will  be  conveyed,  and  a  person  of  ordinary 
pmdence  and  intdligence  in  his  situation 
would  not  anticipate  that  It  would  be  con- 
veyed, and  snch  parties  have  no  cause  of 
actl<m  against  blm  for  injuries  they  sustain 
try  reason  of  the  falsity  of  the  representa- 
tion. 'Courts  win  give  appropriate  redress 
or  r^ief  for  actionable  misrepresentation  to 
any  one  to  whom  tbe  same  was  made  or 
for  whom  it  was  intended,  and  only  to  such.' 
1  Bigelow  on  Fraud,  p.  197,  i  2;  Slade  v. 
Little,  20  Oa.  371,  374;  Henry  v.  Dennis,  96 
Me.  2S,  49  AtL  68,  85  Am.  St  Rep.  365; 
Carter  v.  Harden,  78  Me.  528,  7  Aa  392. 
The  reason  Is  that  the  loss  to  blm,  to  whom 
tbe  party  who  makes  tbe  misrepresentation 
does  not  communicate  it,  and  cannot  reason- 
ably anticipate  that  It  will  be  communicated, 
is  not  the  natural  or  probable  consequence 
of  bis  act  It  is  the  effect  of  an  independoit 
canse — of  tbe  unexpected  conveyance  of  tbe 
misrepresentation  to  the  third  party  by  the 
person  to  whom  it  was  originally  made. 
Without  this  new  cause,  the  injury  to  the 
tblrd  person  would  not  occur,  and  the  in- 
tervention of  this  new  agency,  as  Wharton 
felicitously  expresses  It,  'insulates'  the  origi- 
nal act  of  negligence  from  the  injury. 
Wharton  on  Negligence  (2d  Ed.)  S  134 ;  Huset 
▼.  3.  I.  Case  Threshing  Mach.  Co.,  120  Fed. 
865,  867,  57  a  O.  A.  237,  239,  61  L.  R.  A. 
308."  In  view  of  the  foregoing  considera- 
tions, we  have  no  hesitancy  In  holding  the 
plaintiff  to  be  without  a  right  of  action 
asainst  the  defendant  unless  be  Is  entitled 
to  It  by  the  following  consideration  urged 
by  coimsel,  viz.:  That  as  stated  In  tbe 
forepart  of  this  opinion,  defendant's  agent 
at  Minden  went  with  Connelly  to  plaintiffs 
house  and  there  delivered  the  telegram  to 
him  and  assured  him  that  It  would  protect 
him  as  well  as  tbe  addressees.  It  seems 
to  na  that  such  act  of  the  agent  was  clearly 
ontslde  the  scope  and  course  of  his  employ- 
ment as  defendant's  telegraph  ox)erator.  It 
wonld  be  altogether  unreasonable — It  would 
be  a  dangerous  oilargement  of  tbe  authority 
at  a  tel^raph  operator  to  say  that  be  might 
leave  his  ofiSce  and  go  upon  the  streets  with 
a  stranger  and  bbdd  bis  principal  as  a  sort 
of  surety  for  money  borrowed  by  the  stran- 
ger of  one  with  whom  the  principal  bad  no 
connection  and  In  whom  be  had  no  interest 
and  to  whom  be  owed  no  duty.    That  is 


practically  what  Is  sought  In  tUs  case,  for 
there  was  nothing  done  by  tbe  agent  when 
he  went  out  with  Connelly  In  quest  of  money 
which  can  be  In  any  way  traced  to  autborl^ 
from  defendant  either  express  or  Implied. 
True,  he  delivered  the  telegram  to  plaintiff, 
and  a  delivery  of  telegrams  is  undoubtedly 
a  part  of  his  employment  and.  If  he  delivers 
to  a  party  not  the  addressee,  be  may  put  a 
liability  against  his  principal,  but  not  in 
favor  of  the  person  who  accepts  such  Im- 
proper delivery,  for  no  duty  was  owing  to 
such  person.  Besides,  such  person  must  nec- 
essarily know  that  the  agent  Is  violating 
his  duty  to  his  principal.  If  not  tbe  law 
Itself,  In  making  delivery  to  one  not  address- 
ed. It  must  have  been  equally  manifest  to 
plaintiff  that  the  agent  merely  by  virtue 
of  being  a  telegraph  operator,  had  no  au- 
thority to  bind  tbe  defendant  by  assurances 
that  It  would  be  obligated  to  any  person 
receiving  the  telegram,  though  not  tbe  ad- 
dressee. To  allow  such  authority,  In  con- 
sideration of  where  It  might  lead,  would  go 
far  towards  making  the  operation  of  tele- 
graph lines  too  hazardous  for  prudent  men 
to  undertake.  The  loss  to  the  plaintiff  Is  to 
be  regretted,  for  the  part  he  took  In  the 
transaction  seems  to  have  been  from  a  spirit 
of  accommodation.  But  so  far  as  concerns 
any  features  of  tbe  case  which  can  legally 
bear  uiion  defendant's  connection  with  It 
be  was  not  deceived.  He  knew  the  telegram 
was  not  sent  to  him,  and  he  must  have 
known,  if  he  bad  thought  a  moment  that 
the  defendant's  agent  was  acting  a  part  be 
bad  not  been  employed  to  perform.  Tbe 
remarks  of  Judge  ValUant  with  respect  to 
authority  of  a  certain  class  of  railroad 
agmts  are  quite  applicable  to  what  we  have 
written.  He  said:  "Men  dealing  with  cor- 
porations of  a  public  character  like  that 
of  a  railroad  company  are  presumed  to  know 
the  ordinary  scope  of  the  duties  of  a  servant 
of  the  company  with  whom  the  public  Is 
brought  into  daily  contact  They  know  tbe 
ordinary  scope  of  the  duties  of  a  brakeman, 
a  locomotive  engineer,  and  a  conductor.  No 
man  of  ordinary  common  sense  needs  to  be 
told  that  neither  a  locomotive  engineer  nor 
a  brakeman  has  authority  to  make  a  con- 
tract in  behalf  of  the  corporation  for  the 
carrying  of  passengers,  or  to  receive  the 
price  of  carriage."  O'Donnell  v.  Railway 
Co.  (Mo.  Sup.)  95  S.  W.  196. 

Tbe  foregoing  disposes  of  the  merits  of  the 
controversy,  but  plaintiff  insists  that  defend- 
ant has  not  preserved  a  bill  of  exceptions. 
The  point  made  involves  a  consideration  of 
section  1679  of  the  Revised  Statntes  of  1899, 
which  reads  as  follows:  "Whenever  the 
Judge  from  any  cause  shall  be  unable  to  hold 
any  term  or  part  of  term  of  court  and  shall 
fall  to  procure  another  judge  to  hold  said 
term  or  part  of  term"  then  a  special  Judge 
may  be  elected  by  tbe  attorneys  present  "to 
bold  the  court  for  tbe  occasion."    It  appears 
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that  Jadge  Shafer  was  Jndge  of  tbe  Barton 
county  circuit  court  before  whom  this  case 
was  tried;  that  on  the  10th  of  March,  1906, 
the  time  for  filing  the  bill  of  exceptions  was 
extended  by  Judge  Shafer  to  the  10th  of  May, 
1906.  A  regular  term  of  the  circuit  court  for 
Barton  county  began  on  Monday,  the  7th  of 
May,  1906.  Judge  Shafer  adjourned  court  on 
the  8th  of  May  to  the  next  day,  but,  before 
tbe  opening  of  court  on  the  next  day,  he  died. 
Thereupon,  on  May  9tb,  the  following  entry 
of  record  was  made:  "On  the  convening  of 
court  this  morning  at  9  o'clock  there  were 
present  John  Slavens,  sherlfF  of  this  county, 
R.  E.  Casement,  clerk  of  this  court,  George 
Rums^,  official  stenographer,  and  the  mem- 
bers of  the  bar,  and,  it  appearing  that  Hon. 
L.  W.  Shafer,  Judge  of  this  circuit,  had  de- 
parted this  life  since  the  adjournment  of  court 
yesterday  evening,  and  It  appearing  that  the 
court  could  not  be  held  according  to  its  ad- 
journment, court  stood  adjourned  till  to- 
morrow morning  at  9  o'clock."  Then  on  May 
10th  there  was  a  record  entry  showing  that 
It  appeared  that  the  Jndge  of  the  court  "was 
unable  to  bold  court  on  account  of  his  death, 
and,  no  other  Judge  having  been  procured  to 
hold  the  remainder  of  this  term,  an  election 
was  held  by  the  clerk  of  the  court,"  when  the 
members  of  the  bar  elected  S.  N.  Van  Pool, 
Esq.,  one  of  their  number,  as  special  Judge. 
Judge  Van  Pool  then  entered  upon  the  duties 
of  special  Judge,  and  on  that  day  made  an  or- 
der extending  the  time  for  filing  tbe  bill  of 
exceptions  from  May  10th  to  on  or  before  tbe 
next  September  term  of  court  Thereafter, 
on  May  2etb,  tbe  Governor  appointed  Hon.  J. 
B.  Johnson  to  fill  the  vacancy  occasioned  by 
the  death  of  Judge  Shafer,  and  Judge  John- 
son then,  on  May  28th,  signed  the  bill  of  ex- 
cations  as  It  appears  in  this  court 

The  point  made  Involves  the  validity  of  the 
extension  made  by  Judge  Van  Pool  for  filing 
the  bill,  since,  If  there  was  no  extension,  the 
after  signing  by  Judge  Johnson  did  not  Im- 
part any  validity  to  the  bill.  Plaintiff  con- 
strues the  statute  as  not  authorizing  an  elec- 
tion of  a  special  Judge  by  the  bar  when  the 
regular  Judge  dies.  In  such  case,  he  Insists, 
there  Is  a  vacancy  which  must  be  filled  by  the 
Governor.  We  find  that  we  are  relieved  of 
tbe  necessity  of  giving  construction  to  the 
statute  from  the  following  considerations.  It 
appears  that  Van  Pool  was  elected  by  electors 
who  were  authorized  to  elect  a  special  Judge 
In  certain  contingencies.  If  we  concede  no 
such  contingency  as  the  statute  contemplates 
had  arisen,  yet  it  Is  a  fact  that  these  electors, 
acting  under  a  mistaken  view  of  their  right 
did  elect  a  special  Judge  and  that  he  assumed 
the  duties  of  the  office.  He  thereby  became 
a  Judge  de  facto  and  bis  act  in  extending  time 
for  filing  was  a  valid  act  In  State  v.  Carroll, 
88  Conn.  449,  9  Am.  Rep.  409,  It  was  laid 
down  that  "an  officer  de  facto  Is  one  whose 
acts,  though  not  those  of  a  lawful  officer,  the 


law,  upon  principles  of  policy  and  Justice, 
will  bold  valid,  so  far  as  they  Involve  the  In- 
terests of  the  public  and  third  persons,  where 
the  duties  of  the  office  were  exercised  (1) 
without  a  known  appointment  or  electloa,  but 
under  such  circumstances  of  reputation  or 
acquiescence  as  were  calculated  to  Induce  peo- 
ple, without  inquiry,  to  submit  to  or  Invoke 
his  action,  supposing  him  to  be  the  officer  he 
assumed  to  be;  (2)  under  color  of  a  known 
and  valid  appointment  or  election,  but  where 
the  officer  failed  to  conform  to  some  precedent 
requirement  or  condition,  as  to  take  an  oath, 
give  a  bond,  or  tbe  like;  (8)  under  color  of  a 
known  election  or  appointment  void  because 
there  was  a  want  of  power  In  the  electing  or 
appointing  body,  or  by  reason  of  some  defect 
or  irregularity  In  its  exercise,  such  Ineligi- 
bility, want  of  power,  or  defect  ttelng  un- 
known to  tbe  public;  (4)  under  color  of  an 
election  or  appointment  by,  or  pursuant  to,  a 
public  unconstitutional  law  before  the  same 
Is  adjudged  to  be  such."  The  third  of  these 
rules  applies  to  this  case.  That  case  is  cited 
and  strongly  approved  In  Perkins  v.  Fielding, 
119  Mo.  149,  159,  24  8.  W.  444,  27  S.  W.  1100, 
and  Simpson  v.  McGonegal,  52  Mo.  App.  640. 
As  bearing  directly  on  this  question,  see  State 
V.  Lewis,  107  N.  O.  967,  12  S.  B.  457,  13  S.  B. 
247,  11  L.  R.  A.  10&,  Ball  v.  United  States, 
140  U.  8.  118,  11  Sup.  Ct  7«1,  36  K  Ed.  377, 
and  McDowell  v.  United  States,  169  U.  S.  686, 
16  Sup.  Ct  111,  40  L.  Ed.  271.  We  do  not 
regard  the  phrase  occurring  in  the  opinion  in 
State  T.  Miller,  111  Mo.  649.  20  &  W.  243. 
viz.,  "when  the  conditions  giving  tbe  right  of 
appointment  existed,"  as  meaning  to  inter- 
fere with  the  rule  as  stated  in  the  cases  Just 
cited. 

Furthermore,  considering  that  plaintUT  has 
set  up  in  detail,  substantially  all  the  facts  in 
his  petition  which  he  showed  at  the  trial  and 
upon  which  he  relied  for  recovery,  we  are  of 
tbe  opinion  that  such  petition  failed  to  state 
a  cause  of  action.  The  petition  set  forth 
with  particularity  the  evidentiary  facts  upon 
which  we  have  based  our  conclusion  that  he 
has  not  a  cause  of  action.  In  such  case  tbe 
record  proper  Is  sufficient  to  authmtlcally 
disclose  the  fatal  defect  and  It  may  be  taken 
advantage  of  on  appeal  though  no  objection 
has  been  made  or  exception  taken.  Rlxke  t. 
Telegraph  Co.,  96  Mo.  App.  406,  70  S.  W.  265  ; 
Weil  V.  Greene  County,  69  Mo.  281,  286; 
Hart  V.  Harrison,  91  Mo.  414,  420,  4  &  W. 
123 ;  Collins  v.  Collins,  63  Mo.  App.  470. 

The  Judgment  should  be  reversed,  and  It  is 
so  ordered.    All  concur. 


MINOR  V.  OARHART  «t  aL 
(Kansas  City  Court  of  Appeals.  Mlasonrl.   Dec 

Costs— Right  to  Rxooves— PasvAiuNa  Pax- 

TT. 

"Rev.  St  1899,  {  1547,  pTovides  tiiat  in  all 
civil  action*  or  proceedings  the  prevailing  party 
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(hall  reooTW  Us  coats,  except  in  those  cases 
in  which  a  different  provision  Is  made  by 
liw.  Section  1549  decl&reB  that  when  defend- 
ant shall  plead  several  matters,  any  one  of 
which  shall,  on  demurrer  joined,  be  adjudged 
insoffident,  «r  If  a  verdict  shall  be  found  for 
plaintiff,  costs  may  be  riven  at  the  discretion 
of  the  court,  and  section  1550  redtes  that 
when  tkere  are  several  counts  in  any  petition, 
and  any  one  is  adjudged  insoffident,  or  a  ver- 
dict or  any  issue  joined  thereon  shall  be  found 
for  defendant,  coats  shall  be  awarded  in  the 
court's  discretion.  Held,  that  where  a  finding 
was  rendered  on  all  the  issues  against  plaintiff 
the  court  had  no  discretion  to  refuse  to  enter 
jndKment  against  plaintiff  for  costs,  and  to 
direct  tliat  each  party  pay  his  own  costs. 

[Ed.  Note.— For  cases  in  point,  see  Cent  THg. 
to).  13,  Costs,  i  108.] 

Appeal  from  Circuit  Court  Charlton  Coun- 
ty: Jdbn  P.  Bntler,  Judge. 

Action  by  Clarence  B.  Minor  against  Sarah 
A.  Garbart  and  others.  From  a  judgment  In 
favor  of  defendants,  but  directing  that  each 
party  pay  his  own  coats,  defendants  appeal. 
Reversed. 

Crawley  &  West  and  Pred  I^amb,  for  ap- 
pellants.    3.  A.  Collet,  for  respondent 

EJLXJSON.  J.  Plalntifr,  a  minor,  brought 
bis  action  in  the  circuit  court  of  Chariton 
county,  charging  that  in  the  lifetime  of 
John  Qarhart  he  promised  to  adopt  pla'n- 
tlff  as  his  child,  and  make  him  hla  legal 
belr  In  consideration  of  certain  matters  and 
things  set  forth  in  the  petition.  He  prayed 
the  court  for  a  decree,  declaring  him  to  be 
tn  belr  and  entitled  to  a  share  In  the  said 
Oarharf  B  estate.  At  the  close  of  the  evi- 
dence in  plalnttfTs  behalf,  the  trial  court  sus- 
tained an  Instruction  in  the  nature  of  a  de- 
murrer to  the  evidence  and  rendered  Judg- 
ment for  the  defendants.  But  the  court  ad- 
judged that  each  party  pay  his  own  costs. 
From  the  Judgment  as  to  costs,  the  defend- 
ants have  appealed. 

We  are  of  the  opinion  that  it  was  error  to 
adjudge  any  of  the  costs  against  defendants. 
They  prevailed  in  the  action,  and  were  there- 
fore entitled  to  a  judgment  against  tbe  plain- 
tiff as  the  losing  party,  for  their  costs.  Tbe 
statute  (section  1547,  Rer.  Bt.  1800)  provides: 
"In  all  dvil  actions,  or  proceedings  of  any 
kind,  the  party  prevailing  shall  recover  his 
costs  against  the  other  party,  except  in  those 
cases  In  which  a  different  provision  is  made 
by  law."  Section  1540  provides:  "When 
any  defendant  in  sny  action,  shall  plead 
several  matters,  any  of  which  shall,  upon 
demurrer  Joined,  be  adjudged  Insufflcieut  or 
If  a  verdict  shall  be  found  on  any  issue  in 
tbe  case  for  plaintiff,  costs  shall  be  given  at 
tbe  discretion  of  the  court"  Section  15*0 
provides:  "When  there  are  several  counts  In 
tny  petition,  and  any  one  of  them  be  ad- 
judged Insofflclent  or  a  verdict  or  any  Issue 
Joined  thereon  shall  be  found  for  the  defend- 
ant costs  shall  be  awarded  at  the  discretion 
of  the  court"  This  case  was  simply  a  total 
finding  of  all  issues  against  the  plaintiff. 
There  was  nothing  in  the  proceeding  had  in 


the  trial  court  to  bring  Into  operation  the 
discretion  of  tbe  court  and  the  costs  should 
not  have  been  divided  between  the  parties 
as  the  law  placed  the  entire  obligation  upon 
the  losing  party.  Hawkins  v.  Nowland,  53 
Mo.  32S;  Dupont  et  al.  v.  McLaran  et  al., 
61  Mo.  511;  Turner  v.  Johnson,  95  Mo.  452, 
7  S.  W.  570,  6  Am.  St  Rep.  62;  Bender  v. 
Zimmerman,  135  Mo.  58.  36  S.  W.  210; 
Schumacher  v.  Meblberg,  96  Mo.  App.  506, 
70  S.  W.  010. 

The  Judgment  as  to  the  costs  will  there- 
fore be  reversed,  to  tbe  end  that  judgment 
for  the  whole  thereof  shall  be  adjudged 
against  plaintiff.    All  concur. 


REDD  V.  MISSOURI  PAC.  RT.  CO. 

(Kansas    City    Court    of    Appeals.     Missouri. 
Dec.  8,  1906.) 

1.  Appbai.  —  Abbtbact  —  Detects  —  Auend- 

KKHT. 

An  appeal  was  set  for  hearing  October  1, 
1006,  and  three  days  before  that  date  appel- 
lant filed  his  abstract  of  record  and  brief.  The 
abstract  was  defective  for  failure  to  show  the 
filing  of  a  motion  for  new  trial,  the  granting 
of  leave  to  file  a  bill  of  exceptions,  orders  ex- 
tending the  time  to  file  such  bill,  the  filing 
thereof,  the  granting  of  an  appeal,  and  the  ver- 
dict and  judgment  appealed  from.  On  Septem- 
ber 20th,  a  motion  to  dismiss  for  this  reason 
was  filed.  Held,  that  appellant  was  not  entitied 
as  of  right  under  Court  of  Appeals  Rule  15 
(71  8.  W.  V.)  requiring  appellant  to  serve  a 
printed  copy  of  an  abstract  of  record  on  re- 
spondent at  least  20  days  before  the  cause 
was  docketed  for  hearing,  to  file  an  amended 
abstract  on  September  ^th,  to  cure  such  ie- 
fects. 

[Ed.  Note.— For  cases  tn  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  2791.] 

2.  Same— Leave  to  Amend— Discbetiow. 

Where  appellant's  abstract  was  fatally  de- 
fective in  failmg  to  contain  several  necessary 
record  entries,  and  the  only  excuse  given  was 
that  such  entries  were  omitted  by  "oversight," 
the  Court  of  Appeals,  in  the  exercise  of  Its  dis- 
cretion, will  not  permit  an  amendment  to  sup- 
ply the  defects  after  a  motion  to  dismiss  had 
been  made,  appellant  not  having  attempted  to 
care  the  defects  until  Just  before  the  date  the 
case  was  set  for  hearing. 

Appeal  from  Circuit  Court,  Lafayette  Cotm- 
iy ;  Sam'l  Davis,  Judge. 

Action  by  Jouette  M.  Redd  against  the  MI» 
souri  Pacific  Railway  Company.  From  a 
Judgment  in  favor  of  defendant  plaintiff  ap< 
peals.  On  motion  to  dismiss  appeal.  Sus- 
tained. 

Henry  C.  Wallace  and  Clarence  Vivion,  for 
appellant.  W.  H.  Chiles  and  Scott  &  Bow- 
ker,  for  respondent 

JOHNSON,  J.  This  cause  is  here  on  the 
aijpeal  of  plaintiff  from  a  Judgment  entered 
for  defendant  In  the  circuit  court  on  the  18th 
day  of  August  lOOa  The  hearing  In  this 
court  was  set  to  occur  on  Monday,  October  1, 
1906.  Three  days  before  that  date,  appellant 
filed  his  abstract  of  record  and  brief,  service 
of  which  had  been  acknowledged  by  respon- 
dent on  September  10th,  20  days  before  the 
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hearing.  On  September  20th,  appellant  ac- 
knowledged service  of  a  motion  to  dismiss  the 
appeal  and  a  brief  In  support  thereof,  which 
respondent  filed  on  September  26th.  The 
grounds  on  which  the  motion  Is  made  are 
these:  That  the  abstract  of  record  filed  by 
appellant  does  not  show  the  filing  of  a  motion 
for  a  new  trial;  the  granting  of  leave  to  file 
a  bin  of  exceptions ;  any  orders  extending  the 
time  to  file  bill  of  exceptions;  the  filing  of 
the  bill;  the  granting  of  an  appeal ;  the  yer^ 
diet  and  the  Judgment  On  September  28th, 
appellant  filed  what  purports  to  be  a  supple- 
mental abstract  of  record  In  which  he  en- 
deayors  to  care  the  defects  In  the  original 
abstract  pointed  out  by  the  motion  to  dismiss, 
by  setting  out  the  necessary  record  entries. 
In  addition  to  producing  those  relating  to 
the  verdict.  Judgment,  motion  for  new  trial 
and  appeal.  It  Is  shown  that  leave  was  given 
appellant  to  file  a  bill  of  exertions  on  or  be- 
fore the  2d  day  of  December,  1903,  term 
of  the  drcnit  court,  and  that  numerous  or- 
ders, 16  In  all,  were  thereafter  made  eztaid< 
Ing  the  time  for  filing  the  bill,  the  last  one 
being  dated  August  6,  1906.  The  bill  was 
filed  on  August  20th,  within  the  time  fixed 
by  tiiat  order.  No  leave  was  obtained  from 
this  court  for  the  filing  of  the  supplemental 
abstract  The  appeal  was  brought  hero  by 
the  short  form. 

The  original  abstract  of  the  record  Is  de- 
fective In  the  particulars  enumerated  in  th^ 
motion  to  dismiss  and  in  some  others  not  moi- 
tloned  therein.  None  of  the  errors  assigned 
relates  to  the  record  proper  and  on  motion 
respondent  was  entitled  either  to  a  dismissal 
of  the  appeal,  or  to  an  aflOrmance  of  the  Judg- 
ment Cnmmlngs  ▼.  BUer  (not  yet  officially  re- 
ported) 97  8.  W.  2ia  Everett  v.  Butler,  192 
Mo.  S64,  91  S.  W.  890;  St  Charles  ex  rel.  v. 
Deemar,  174  Mo.  122,  78  S.  W.  469 ;  Williams 
▼.  Harris,  110  Mo.  App.  638,  86  S.  W.  643 ; 
Kampf  V.  Transit  Co.,  102  Mo.  App.  814,  76 
S.  W.  642;  Hughes  t.  Henderson,  95  Mo.  Appi^ 
812,  68  S.  W.  1069.  But  appellant  In  his 
plea  that  "common  Justice  may  be  done,"  asks 
us  to  brush  aside  technical  rules,  and  to 
consider  the  cause  on  the  original  and  supple- 
mental abstracts.  Waiving  the  point  made' 
by  respondent  that  none  of  the  proceedings 
at  the  trial  Is  before  ns  for  review  because  ap- 
pellant has  failed  to  show  In  either  abstract 
the  saving  of  an  exception  to  the  order  over- 
ruling the  motion  for  a  new  trial,  we  will 
assume  for  the  purposes  of  appellant's  request 
that  the  supplemental  abstract  considered  in 
conjunction  with  the  original  abstract  pre- 
sents all  of  the  record  facts  essential  to  the 
consideration  of  the  case  on  Its  merits. 

Rule  15  (71  S.  W.  V)  of  this  court,  which 
follows  the  provisions  of  section  818,  Rev. 
St  1899,  required  appellant  to  serve  respond- 
ent at  least  20  days  before  the  cause  was 
docketed  for  bearing  with  a  printed  copy  of 
an  abstract  of  the  record,  etc.  Appellant 
failed  to  comply  with  this  rule  so  far  as  his 
purported  abstract  relates  to  the  proceedings 


at  the  trial  and  subsequent  thereto,  and  did 
not  bethink  himself  to  correct  the  manifest 
errors  of  his  abstract  until  after  respondent 
had  Incurred  the  trouble  and  expense  of  pre- 
paring and  filing  Its  motion.  Finding  the  at»-; 
stract  In  such  condition,  req>ondent  was  un- 
der no  duty  to  meet  the  case  In  any  other 
aspect  than  that  presented  by  his  opponent, 
and  It  would  be  unjust  to  him  to  hold  that 
appellant  8  days  before  the  hearing  could  con- 
front him  for  the  first  time  with  an  entire- 
ly difTerent  case  from  that  made  out  in  the 
original  abstract  when  the  rule  under  con- 
sideration is  designed  to  give  the  respondoit 
20  days  before  the  hearing  in  which  to  pre- 
pare himself  to  meet  the  Issues  on  which 
the  cause  is  to  be  submitted. 

We  are  not  holding  that  we  will  not  per- 
mit an  appellant,  on  good  cause  shown,  to 
amend  his  abstract  at  any  time  before  the 
submission  of  the  case  under  terms  that  will 
protect  the  rights  of  the  respondent  Bat 
the  granting  of  leave  to  amend  in  sach  cases 
Is  within  oar  discretion,  and  we  will  not  ex- 
ercise that  discretion  to  aid  an  appellant  ex- 
cept In  cases  where  it  appears  that  some  good 
reason  exists  for  the  omission  In  the  original 
abstract  The  provisions  of  the  statute  and 
court  rules  are  not  mere  arbitrary  regula- 
tions, but  are  rules  of  procedure  Intended 
for  the  maintenance  of  an  orderly  and  nnl- 
form  method  by  which  the  Identical  case  tried 
shall  be  broui^t  before  the  appellate  court  in 
a  way  to  afford  each  party  to  tiie  controversy 
a  fair  opportunity  to  meet  the  contentions 
of  his  adversary,  and  to  enable  the  court  to 
obtain  an  accurate,  authentic,  and  complete 
history  of  the  essential  features  of  the  case. 
A  firm,  consistent  and  impartial  enforcement 
of  these  provlslMis,  though  it  may  appear 
harsh  in  some  cases,  in  the  long  run  will 
result  in  fewer  miscarriages  of  Justice  than 
would  follow  a  lax  or  capricious  observance. 
In  failing  to  apply  for  and  obtain  leave  to  file 
his  amended  abstract,  appellant  seems  to 
have  acted  on  the  supposition  that  he  ooald 
make  the  amendment  on  the  eve  of  the  hear- 
ing as  a  matter  of  right  The  only  reason 
he  assigns  for  the  omission  of  such  import- 
ant matters  from  the  original  abstract  Is 
his  "oversight"  This  is  not  a  good  reason 
for  the  commission  of  so  many  patent  errors. 
We  can  understand  how  an  appellant,  beins 
harried  in  the  pr^aratlon  of  his  abstract, 
might  Inadvertently  overlook  one  of  a  num- 
ber of  record  entries,  and  In  such  case 
on  timely  application  we  would  permit  an 
amendment  to  be  made  on  terms  that  would 
not  prejudice  the  rights  of  the  respondent, 
but,  where,  as  In  the  present  case.  It  Is 
perfectly  plain  that  a  reasonable  effort  was 
not  made  to  comply  with  the  statute  and 
court  rules,  the  conduct  of  the  appellant  la 
Inexcusably  negligent,  and  we  would  not  hare 
permitted  the  amendment  had  leave  been  ask- 
ed on  or  before  the  date  set  for  the  hear- 
ing of  the  cause.    Oenerally,  we  dislike  to 
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dispose  of  a  cause  without  a  determtnatlon  of 
tbe  qaestloDs  touching  the  merits  Inrolved 
thereto.  We  have  takoi  the  trouble  to  ex- 
amine the  merits  of  this  case,  and  are  satis- 
fled  that  the  trial  thereof  was  free  from  prej- 
udicial wror.  Thus,  without  making  ship- 
wreck of  a  meritorious  case,  we  are  given  an 
opportanIt7  of  emphatically  repeating  what 
bai  beoi  so  often  said  bj  the  aiq;>ellate  courts 
to  the  effect  that  the  rules  of  procedure  may 
not  be  Ignored  with  Impunity,  and  that  the 
failure  to  make  a  reasonably  diligent  effort 
to  obeerre  them  will  be  met  with  the  enforce- 
ment of  the  penalties  prescribed.  This  re- 
iteration Is  made  necessary  by  tbe  frequency 
with  which  our  attention  Is  called  to  defectlre 
records  debits  all  that  has  been  said  on  the 
subject 

The  motton  to  dismiss  the  appeal  Is  sus- 
talned.    All  concur. 


WARES  V.  WARES. 

(Kansas    CSty    Court    of    Appeals.     MIssonrL 

Dec  3,  19060 
DiTOBCB— Gbovrdb— iNniaNmss. 

One  is  entitled  to  divorce  on  the  ground 
of  indignities  rendering  her  condition  intoler- 
able, withoat  regard  to  the  youth  of  the  par- 
ties, on  nnoontroverted  evidence  that  her  hns- 
band  told  her  if  she  wanted  money  she  could 
get  it  from  other  men ;  that  the  oould  get  pleiir 
ty  of  men  on  the  string  to  provide  money  for 
her;  and  that  be  had  a  good  time  with  other 
women  while  uway;  and  that,  if  she  was  half 
u  good  looking  as  they,  he  would  not  be 
ashuned  of  her. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  17,  Divorce,  U  84-42,  84.] 

Appeal  from  Circuit  Court,  Maom  Coun- 
ty; Nat  M.  Shelton,  Judge. 

Action  by  Blndla  Roan  Wares  against 
Cleveland  Wares.  Judgment  for  defendant 
Plaintiff  appeals.    Reversed  and  remanded. 

B.  8.  &  Otho  F.  Matthews,  for  appellant 
John  T.  Barker,  toe  respondent 

BROADDUS,  P.  J.  The  plaintiff  Institut- 
ed this  suit  against  defendant  for  divorce 
on  the  19th  day  of  January,  1906.  She  al- 
leges many  statutory  grounds  authorizing  a 
decree  In  ber  favor.  If  substantiated  by  suf- 
fldent  proof.  It  Is  sufficient  to  say  some  of 
her  charges  were  not  well  proven,  and  these 
we  will  <Hnlt  from  our  consideration.  Some 
of  them,  however.  In  our  <^lnlon,  are  sup- 
ported by  substantial  evidence.  The  parties 
wne  married  In  October,  1902,  at  which  time 
plafaitlff  was  17  years  of  age  and  defendant 
was  19  years  old.  Plaintiff,  among  other 
things,  teetifled  that  defendant  called  her 
a  "God  damned  fool."  On  one  occasion  she 
asked  hfan  for  some  money  to  buy  her  baby 
some  dotbes,  at  which  he  began  to  swear 
ud  said  he  did  not  have  any  money  for  her 
and  the  baby,  and  if  she  wanted  It  to  get  out 
aad  woA  for  It  that  he  guessed  she  could 
get  "^loity  of  men  on  the  string  to  inovlde 
noney  for  her."    On  one  occasion  she  asked 


him  for  money  to  buy  necessaries.  In  an- 
swer be  told  her  to  go  out  and  get  It  herself 
or  get  other  men  to  give  It  to  her.  Tbe  de- 
fendant was  the  owner  of  a  race  horse.  On 
one  occasion  he  went  to  the  races  at  Sbel- 
blna.  When  he  returned  he  brought  a  lady's 
picture  and  said  to  her  that  If  she  did  not 
believe  he  had  been  having  a  good  time,  he 
had  something  to  show,  and  he  took  a  lady's 
picture  out  of  his  pocket  and  showed  It  to 
her  In  the  presence  of  ber  mother  and  said : 
"If  you  were  half  as  good  looking  as  this 
woman,  I  •  would  not  be  ashamed  of  you." 
He  showed  her  a  book  with  a  name  written 
In  It  In  a  lady's  handwriting  and  said  that 
she  wrote  her  name  on  the  leaf  so  that  he 
would  not  forget  where  to  write.  She  could 
only  remember  that  the  name  of  the  woman 
was  Maud.  He  also  said  further,  "that  he 
was  the  siwrtlest  fellow  over  there,  that  he 
had  more  women  on  tbe  string  than  any- 
body." On  cross-examination  she  was  asked 
If  defendant  ever  struck  her.  She  answered, 
"Tes."  She  was  then  asked  If  she  had  made 
that  charge  In  her  petition.  She  answered, 
"Yes."  But  her  counsel  stated  that  the  pe- 
tition contained  no  such  charge,  whereupon 
defendant's  counsel  repeated  the  quesU<m 
and  she  answered  that  he  struck  her  several 
times. 

The  following  letter  was  Introduced  In  evi- 
dence, which  was  found  in  defendant's  room, 
where  he  was  living  at  the  time : 

"La  flata,  Mo.,  Dec.  2,  '05.  Mr.  Cleve 
Wares — My  Dearest  Sweetheart:  I  will 
write  you  a  few  lines  letting  you  know  I 
am  going  down  to  Lattarop  next  Wednesday 
to  work  I  and  MolUe  are  going  I  got  a  let- 
ter from  tbe  hotel  lady  down  there  and  she 
wants  me  to  come  and  work  and  I  would 
like  very  much  to  see  you  and  have  one  more 
good  talk  with  yon  before  I  have  to  leave 
you  I  bate  to  leave  to  before  I  got  to  go  with 
yon  where  I  promised  to  go  but  I  guess  I 
win  have  to  go  or  loose  my  place.  She  want 
me  to  come  this  Sunday  but  I  couldn't  get 
ready.  I  am  Olad  I  got  the  place  but  I  cer- 
tainly bate  to  leave  yon  I  may  never  get 
to  see  you  again  after  I  leave  here  so  I 
would  like  to  have  one  long  talk  with  yon. 

"Well  I  will  close  hoping  to  see  your  dear 
sweet  and  loving  face  before  I  go  away.  As 
ever  your  friend,  Ida  M.  Richardson. 

"Mr.  Cleve  Wares,  La  Plata  Mo.  Mrs.  Ida 
M.  Richardson,  Latbrop  (care  of  Lathrop  Ho- 
tel) Mo.  This  is  for  my  dearest  and  only 
sweetheart  that   I   love,   Mr.  Cleve  Wares, 

The  world  is  round. 

The  sea  Is  deep. 

And  in  your  arms 

I  hope  to  sleep. 

"Ida." 

Plaintiff's  mother,  Mrs.  Roan  Wolff,  tes- 
tified that  she  heard  defendant  say  to  plain- 
tiff, If  she  wanted  to  have  money  that  "she 
had  plenty  of  strings  to  get  money."  Plain- 
tiff Introduced  two  witnesses  who  swore  to 
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her  good  repatatlon.  The  court  would  not 
permit  any  other  testimony  as  to  that  matter, 
as  plalntUTs  reputation  bad  not  been  assailed. 
The  court  dismissed  plalntlU's  bill,  and  she 
appealed. 

Among  others,  the  court  gave  the  follow- 
ing as  his  reason  for  dismissing  plaintiff's 
bill:  "Society  is  Interested  in  this  matter. 
The  solidity  of  the  social  fabric  depends  up- 
on the  sanctity  of  the  domestic  relation.  It 
cannot  be  torn  down  by  every  trivial  dif- 
ference between  husband  and  wife,  especial- 
ly when  they  are  very  young  people.  If  the 
parties  to  this  case  were  older,  and  at  an 
age  to  consider  their  relations  to  each  other 
seriously  and  thoughtfully,  I  might  consider 
this  testimony  with  some  degree  of  gravity, 
but.  In  the  circumstances,  I  deem  it  to  the 
advantage  of  society  and  of  the  young  people 
at  Interest  to  dismiss  this  bill,"  etc.  The 
evidence  of  plaintiff  and  her  mother  that  de- 
fendant had  said  to  her  that,  if  she  wanted 
money,  she  could  get  it  from  other  men,  that 
she  could  get  plenty  of  men  on  the  string  to 
provide  money  for  her,  was  well  established. 
The  defendant's  counsel  appeared  and  cross- 
examined  plaintitr,  and,  if  the  charge  was  not 
true,  It  ought  to  have  been  disproved,  or  an 
attempt  at  least  been  made  for  that  purpose. 
For  a  man  to  suggest  to  a  virtuous  wife  to 
get  money  from  other  men  by  sexual  com- 
merce with  them,  which  is,  in  effect,  the  lan- 
guage used  by  the  husband  to  the  wife.  It 
seems  to  us  to  constitute  such  a  statutory  In- 
dignity as  to  render  the  condition  intoler- 
able. It  is  inconceivable  how  a  good  woman 
of  pure  mind  could  look  upon  such  a  hus- 
band without  the  utmost  detestation.  And, 
whether  he  be  an  old  man  or  young  man,  it 
evidences  a  trait  of  of  character  that  ought 
to  exclude  him  from  the  decent  circles  of 
domestic  life. 

We  cannot  see  why  the  fact  that  the  par- 
ties to  the  marriage  contract  were  young 
should  affect  their  domestic  rights  and  du- 
ties. It  is  true  that  we  may  and  do  make 
some  allowance  for  minor  happenings  In  the 
lives  of  the  young  that  we  do  not  excuse  in 
the  conduct  of  persons  of  mature  years. 
But  when  we  consider  the  marriage  relation 
and  the  reciprocal  duties  that  relation  im- 
poses, all  husbands  and  wives  stand  upon 
an  equal  footing  under  the  law.  And  an 
Indignity  of  the  young  husband  towards  his 
young  wife  Is  just  as  cruel  and  distressing 
as  an  indignity  from  a  mature  husband  to 
his  wife  of  mature  age.  And  perhaps  more 
so.  In  many  instances  such  would  be  the 
case,  but  in  other  instances  It  would  not 
The  legal  rights,  however,  would  be  the 
same.  "In  an  action  of  divorce,  a  plaintiff 
is  as  much  entitled  to  a  decree  when  the 
evidence  establishes  a  statutory  ground  of 
relief  as  in  any  other  action,  and  the  court 
has  no  discretionary  right  to  refuse  It" 
Lynch  v.  Lynch,  87  Mo.  App.  32,  and  cases 
cited.    It  was  a  statutory  indignity  for  the 


defoidant  to  tell  plaintiff  that  he  had  a  good 
time  with  other  women  while  he  was  at  the 
races,  and  that,  if  she  was  half  as  good- 
looking  as  the  other  woman  be  was  talking 
about  he  would  not  be  ashamed  of  her. 
And  It  devolved  upon  defendant  to  account  for 
the  endearing  letter  to  him  from  Ida  Richard- 
son. His  failure  to  show  that  he  did  not  in- 
vite such  correspondence  leads  to  t!ie  In- 
ference that  he  was  unduly  intimate  with 
the  writer,  and  that  the  warm  expression 
that  it  contained  of  affection  for  him  grew 
out  of  a  somewhat  Intimate  association  be- 
tween the  writer  and  the  recipient  of  the 
letter. 

The  plaintiff  made  out  a  good  case,  and 
was  mtltled  to  a  decree  of  divorce.  The 
cause  is  reversed,  and  a  decree  of  dlvorc* 
granted  to  plaintiff,  with  the  care  and  cus- 
tody of  her  infant  child,  Clifford  Roan  Vvarea. 
All  concur. 


LOCHBR  V.  KUECHBNMIBSTEH. 

(St  Louis  Court  of  Appeals.    Missooii.    Nor. 
27,  1906.) 

!•  BitM  AWD  Notes— DuBBiixs—lMPoBT  or 

CORSISXBATIOH. 

A  writing  signed  by  a  party  and  ittating 
tnat  a  certain  amount  is  due  a  person  mentioned 
therein,  fa  within  Rev.  St  1899,  S  894,  previa- 
ing  that  all  Instruments  in  writing,  made  and 
signed,  etc.,  whereby  one  shall  promise  to  pay 
to  another  any  sum  of  money,  shall  import  a 
consideration. 

\.^-  59,*.*-~^<"'  *»■««  •"  point  see  Cent  Di*. 
vol.  7,  Bills  and  Notes,  H  1652/1653!] 

2.  MoKKT  Paid— Deferses— AovANCEiccRT  oic 
iRVAi.iD  Contract. 

•  v.^***  defendant  Insured  his  brother's  life 
in  his  favor,  and  plaintiff  at  the  request  of  de- 
fendant advanced  the  premium  to  the  insurer 
it  was  no  defense,  to  an  action  by  plaintiff  to 
cover  the  advancement  that  defendant  had  no 
Insurable  interest  In  his  brothers  life. 

,«t^ii!^»*^~^S.' .?«?',  J?,I»o™*«  ■«•  Cent-  DiK- 
vol.  35,  Money  Paid,  {  19.] 

3.  Inbubanob— Lira  PoLioT— InsuBABue  In- 

TEBEST. 

One  may  not  contract  with  a  life  insurance 
company  for  insurance  In  his  favor  on  the  life 
of  his  brother. 

vol.  28,  Insurance,  t  158.] 

4.  Sake. 

Where  one  in  good  faith  insures  his  life, 
paying  the  premiums  himself,  for  the  benefit  of 
another,  who  has  no  insurable  Interest  therein, 
the  policy  is  valid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  IMc. 
voL  28,  Insurance,  {  165.] 

6.  S AMB— B viPEWOT— 6  u  yyioiEWCT. 

On  an  issue  as  to  whether  one  insured  the 
life  of  his  brother  and  was  himself  to  pay  the 
premium  thereon,  evidence  held  to  show  that 
the  arrangement  was  that  the  insured  was  to 
himself  pay  the  premium. 

6.  MoRKT  Paid  —  Detenbes  —  Irvaud  Ooit- 

TBACT. 

Where  plaintiff,  at  the  request  of  defend- 
ant advanced  to  a  life  insurance  company  the 
first  premium  on  a  policy  in  which  ^fendant 
was  the  beneficiary,  the  fact  that  the  applica- 
tion for  the  policy  or  its  substance  was  not  set 
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oat  in  or  attached  to  tbe  policy  was  no  defense 
to  an  action  to  recover  tilke  advancement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼•I.  35,  Money  Paid,  |  19.] 

T.  APPKAIr— HaBICLKSB    EtBBOB— Brbob    Cobed 
IS  TSIAX  COTTBT. 

Bj  Rev.  St  1889,  {{  721,  726,  in  snits  for 
the  recovery  of  money  only  tlie  jury  are  required 
to  assesB  the  amount  of  recovery.  Held,  that 
where,  in  an  action  on  a  dnebilL  the  iasae  was 
not  as  to  the  amount  of  recovery,  but  as  to 
whether  it  was  bindin;^  on  defendant,  a  technical 
error  in  the  computation  of  the  interest  on  the 
note  br  the  court,  and  die  giving  of  an  instruc- 
tion that  a  verdict  for  plaintiff  must  be  In  a 
certain  snm,  was  no  ground  for  reversal  of  a 
judgment  for  plaintiff,  where  the  court  subse- 
quently rectified  the  error  by  requiring  a  remit- 
titnr  of  the  interest  on  the  hearing  of  a  motion 
for  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  If  4225-4230.] 

&  Tbtai, — AsaxneEim   of   ConnsEi/— Faii.ubs 

TO  Repbixakd  Counsel. 

Where  there  were  certain  letters,  the  con- 
tents of  which  had  lieen  given  to  some  extent 
in  evidence  by  the  parties  on  either  side,  but 
the  letters  themselves,  as  well  as  their  contents, 
were  exduded  by  the  court  on  objection,  and 
plaintiff's  connsM  in  his  argument  in  reply  to 
the  argoment  of  defendant's  counsel,  stated 
that,  when  defendant's  counsel  talked  about  the 
letters,  he  prevented  the  jury  from  knowing 
what  uey  contained,  and  asked  the  jury  to  take 
his  version  of  what  they  contained,  whereupon 
defendant's  counsel  objected,  and  the  court  In- 
Btmcted  plaintiff's  counsel  to  confine  himself 
to  the  admitted  testimony,  the  court's  failure 
to  reprimand  plaintiff's  counsel  was  no  ground 
tor  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
voL  46,  Trial,  |  Sm] 

Appeal  from  St  Louis  Circuit  Court; 
Daniel  D.  Flsber,  Judge. 

Action  by  Wllll^  H.  Locher  against 
Henry  Enecbaunleeter.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  suit  Is  on  a  promissory  note.  The 
facts  material  to  the  controversy  are  as  fol- 
lows: 

The  defendant  and  his  brother,  John  H. 
Kuechenmiester,  are  the  sole  owners  of  the 
stock  of  a  corporation,  the  St  Louis  Paper 
Can  &  Tube  Company,  which  corporation 
does  a  manufacturing  business  and  has  its 
oflSce  In  the  city  of  St  Louis.  It  appears  that 
the  two  brothers,  Henry  and  John  H.  Kuech- 
enmlestn,  desired  each  to  insure  his  life  in 
favor  of  the  other  brother,  so  that  In  the 
event  of  the  prior  death  of  either,  the  sur- 
vivor might  realize  available  cash  from  such 
Insurance  to  purchase  from  the  estate  of  the 
deceased  brother  the  shares  of  stock  owned 
by  him  In  the  corporation  mentioned  and  con- 
tinue the  business  thereof.  The  plaintiff  Is 
the  general  agent  in  St  Louis  of  the  New 
York  Life  Insurance  Company,  and  as  such 
called  upon  the  defendant  Henry  Keuchen- 
miester,  and  his  brother,  John  H.  Kuechen- 
miester, at  their  place  of  business,  July  29, 
1904,  to  procure  their  applications  for  such 
Insurance.  After  some  negotiations,  each 
brother  made  application  for  a  policy  in  said 
company  in  the  amount  of  $10,000  on  bis  life 


in  favor  of  the  other  brother.  There  Is  some 
conflict  In  the  testimony  as  to  what  kind  of 
insurance  was  applied  for ;  the  two  brothers 
maintaining  that  each  applied  for  a  $10,000 
20-premlum  policy  on  his  life  in  favor  of  bis 
brother,  whereas  the  agent  maintains  that 
the  policies  were  to  be  ordinary  life  policies. 
We  do  not  regard  this  as  material,  however, 
in  the  light  of  the  subsequent  conduct  of  the 
parties.  At  any  rate,  the  agent  procured  the 
application  from  each  brother  for  a  $10,000 
life  insurance  policy  in  favor  of  the  other 
brother  and  transmitted  the  same  to  the  com- 
pany. When  these  propositions  for  insur- 
ance were  submitted  to  the  home  office  of  the 
company  In  New  York,  it  did  not  see  fit  to 
approve  the  same  in  the  form  submitted,  and 
therefore  erased  therefrom  the  words  "joint 
life,"  and  issued  to  the  defendant  Henry 
Kuechenmiester,  an  ordinary  life  policy  for 
$10,000,  payable  to  his  brother,  John  H. 
Kuechenmiester,  otherwise  In  accord  with  his 
application  therefor.  Upon  an  examination 
of  the  application  for  Insurance  on  the  life 
of  John  H.  Kuedienmlester,  it  discovered 
that  it  was  stated  in  said  application  that 
both  Itself,  the  New  York  Life  Insurance 
Company,  and  the  Prudential  Insurance 
Company,  had  theretofore  declined  to  issue 
policies  on  bis  life,  and,  further,  that  be- 
cause of  certain  facts,  which  were  made  to 
appear  In  the  medical  evxamlnatlon,  said 
John  H.  Kuechenmiester  was  found  to  be  an 
undesirable  risk.  Thereupon  the  company 
rejected  the  proposition  for  Insurance  as  sub- 
mitted In  his  application  and  declined  to  Is- 
sue the  policy  he  desired.  The  company, 
however,  did  issue  a  policy,  known  as  "a 
4.10  lien  policy,"  on  bis  life,  and  mailed  It 
to  the  plaintiff,  Its  agent  along  with  an 
amended  application  for  the  Insured  to  ex- 
ecute asking  such  insurance,  provided  he  saw 
fit  to  accept  the  same.  The  policy  which  the 
company  issued  was  tor  a  much  higher  rate 
of  premium  than  the  one  for  which  be  origi- 
nally applied.  It  provided  In  substance  that 
hi  the  event  of  bis  prior  death  at  any  time 
before  seven  years  from  its  date,  the  com- 
pany would  pay  to  Henry  Kuedienmlester, 
his  brother,  the  sum  of  |6,000,  Instead  of 
$10,000,  as  originally  applied  for  by  him,  and 
that  tn  event  of  his  death  after  seven  years 
from  that  date,  It  would  pay  to  Henry  Kuech- 
enmiester $10,000,  etc.  The  matter  seems  to 
have  been  considered  for  a  considerable  time 
by  the  company  as  the  policies  were  not  is- 
sued until  September.  They  were  written  to 
take  effect  July  21,  1904,  however,  as  re- 
quested by  the  insured  in  their  original  ap- 
plication of  date  July  29,  1904.  The  two 
policies  were  received  by  the  plaintiff,  the 
general  agent  from  the  company,  on  Sep- 
tember 26,  1904,  and  on  that  date  he  called 
upon  the  defendant  Henry  Kuechenmiester, 
and  bis  brother,  John  H.  Kuechenmiester, 
at  their  place  of  business,  for  the  purpose  of 
submitting  the  polices  and  inducing  them  to 
accept  the  same  as  written.    Thus  far  there 


Digitized  by 


Google 


94 


98  SOUTHWBSTEBN  RBFOBTKB. 


(Ma 


iB  no  material  dlscrepancj  In  the  vrldenoB  of 
the  parties  on  eltber  slda  As  to  what  occnr- 
red  on  this  occasion  the  parties  do  not  agree, 
and  we  will  therefore  aet  forth  the  Tension 
of  each. 

The  plaintiff  says:  That  on  September 
28tb  be  called  upon  the  Koechehmlester 
brothers  at  their  office  and  presented  the 
policies.  That  the  policy  Issued  to  defend- 
ant, Henry  Kuechenmlester,  was  the  Identical 
policy  which  he  had  applied  for ;  and  tbat  no 
objection  was  made  thereto  by  him.  The 
policy  issned  to  John  H.  Kuechenmlester, 
subject,  of  course,  to  his  acceptance.  Instead 
of  a  $10,000  ordinary  life,  was  a  $10,000 
policy  with  a  4.10  Hen  against  it,  or,  in  other 
words,  the  policy  was  for  $6,000  for  Qie 
first  seven  years  and  for  $10,000  thereafter. 
That  the  Insured  therein,  John  H.  Kuechen- 
mlester, demurred  at  accepting  the  same,  In- 
asmuch as  It  was  not  the  policy  for  which  he 
had  applied.  That  he  said  he  did  not  want 
the  policy  with  a  Uen  against  It,  etc.,  and 
that  the  rate  of  premium  was  higher  than 
that  for  which  be  had  applied,  and  that  he 
did  not  feel  able  to  pay  so  much  premium. 
Some  conversation  between  ttie  parties  ensu- 
ed. That  the  defendant,  Henry'  Kuechen- 
mlester, was  entirely  satisfied  with  his  policy, 
and,  after  discussing  the  matter,  took  up  the 
argument  with  his  brother,  John  H.  Kuechen- 
mlester, and  Insisted  that  he  had  better  ac- 
cept the  policy  proffered.  Inasmuch  as  he 
bad  been  declined  theretofore  by  this  and 
the  Prudential  Company,  and  that  his  physic- 
al condition  was  such  as  to  render  It  dif- 
ficult for  him,  If  not  impossible,  to  obtain  In- 
surance elsewhere.  That  finally,  in  con- 
sideration of  these  facts,  John  H.  Kuechen- 
mlester agreed  to  accept  the  policy  as  Issued. 
That  then  the  defendant,  Henry  Kuechen- 
mlester, became  conservative,  and  suggested 
that,  inasmuch  as  the  premiums  on  the  two 
policies  were  about  $136  more  than  was  an- 
ticipated. It  was  doubtful  as  to  whether  they 
could,  Just  at  that  time,  spare  so  much  money 
from  their  business,  and  they  took  up  their 
check  book  and  figured  on  their  balance  in 
bank,  etc.,  and  while  they  were  thus  engaged 
In  cheddng  up  the  bank  account  John 
H.  Kuechenmlester  suggested  to  defendant, 
Henry  Kuechenmlester:  "Well,  I  think  you 
had  better  give  him  a  check  for  the  $225  and 
some  cents  premium  on  your  policy,  and  give 
him  a  note  for  the  premium  on  mine."  And 
Henry  Kuechenmlester  replied :  "No,  I  don't 
•want  to  do  that  I  would  rather  wait  a 
few  days."  (It  seems  from  the  testimony 
that  Henry  Kuechenmlester  had  charge  of  the 
books  in  the  ofiSce  of  the  concern  in  which 
they  were  both  interested,  kept  the  bank  ac- 
count, and  signed  all  checks,  and  that  John 
H.  Kuechenmlester  had  charge  of  the  manu- 
facturing department  This  may  explain  the 
suggestion  that  Henry  should  give  the  check 
and  note  mentioned.)  At  this  time  plaintiff 
states:  "And  I  said  to  them:  'Here,  as  It 
seems  to  be  only  a  question  as  to  when  yon 


want  to  pay  the  money,  we  can  do  away  with 
that  Give  me  a  dueblll,  and  put  ttiese 
policies  In  force,  because  you  can't  afford  to  go 
uncovered.'  And  I  said,  in  order  to  get  aU 
the  advantages  coming  from  this  contract  I 
would  pay  the  company  for  them  on  the  SOtb 
day  of  September,  and  I  said:  'Now,  yon 
give  me  a  duebiU,  and  put  them  In  force,  and 
I  win  pay  the  company,  and  we  will  decide 
as  to  what  time  It  shall  be  paid  when  I  come 
back.' "  That  both  brothers  were  present  and 
participated  In  the  discussion  with  reference 
to  the  check  proposition  and  the  note  propo- 
sition, examination  of  the  bank  accounts,  etc., 
and  when  the  plaintiff  suggested  the  duebiU 
proposition,  and  that  both  of  them  consented 
to  accept  the  policies  and  execute  the  due- 
bill.  That  John  H.  Kuechenmlester  there- 
upon signed  and  executed  the  amended  ap- 
plication for  his  policy  as  issued,  which 
amended  application  is  In  evidence  before  us, 
and  that  at  this  time  John  H.  Kuechen- 
mlester was  called  to  another  part  of  the 
store,  and  plaintiff  drew  up  the  dueblll  for 
the  amount  of  the  premiums  on  the  two 
policies.  Henry  Kuechenmlester  signed  the 
same  in  the  absence  of  his  brother,  and  the 
plaintiff  departed,  taking  the  duebiU  with 
him,  and  leaving  them  in  possession  of  the 
policies.  The  suit  is  predicated  upon  the 
dueblll  mentioned.  It  is  denominated  a 
"promissory  note"  In  the  petition.  It  Is  In 
words  and  figures  as  follows:  "St  Louis, 
September  zeth,  lOOi.  Due  W.  H.  Locher 
seven  hundred  thirty-six  and  ""/loo  ($736.90) 
dollars.  Henry  Kuechenmlester."  Plaintiff 
further  states  that  on  September  30th  he  met 
the  defendant  Henry  Kuechenmlester,  on  the 
comer  of  Broadway  and  Iiocust  streets,  and 
said  to  him :  "This  is  the  day  I  have  to  pay 
tiie  premiums  to  the  company."  And  defend- 
ant said:  "Do  as  you  llk&"  Henry  Kuechen- 
mlester also  said :  "My  brother  wants  to  aef 
you."  And  the  plaintiff  replied  that  be 
would  see  him  as  soon  as  he  could.  That  he 
thereupon  remitted  to  the  insurance  company 
on  that  date  the  amount  of  such  premiums, 
less  his  commissions,  and  on  October  3d  or 
4tb  called  upon  John  H.  Kuechenmlester,  In 
obedience  to  the  request  communicated  to 
him  by  Henry  Kuechenmlester,  when  John 
H.  Kuechenmlester  requested  him  to  take  the 
matter  up  with  the  insurance  company  and 
induce  it  to  reduce  the  amount  of  said 
policies  one-half,  as  the  premiums  were  more 
than  they  felt  like  paying,  and  John  H. 
Kuechenmlester  said:  "If  you  can  Induce 
them  to  reduce  these  policies  to  $6,000  each, 
I  will  give  you  a  check  for  the  entire 
premium  at  once."  Thereupon  the  plaintiff 
requested  him  to  give  him  a  cfaedk  for  one- 
half  of  the  dueblll,  and  he  said:  "No; 
you  are  out  the  money  now,  and  will  make  a 
stronger  effort  to  get  the  company  to  do 
this."  On  that  day  or  the  next,  plaintiff 
wrote  the  company  requesting  them  to  reduce 
the  policies,  and  showed  John  H.  Kuechen- 
mlester a  copy  of  the  letter,  which  he  said 
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was  satisfactory  to  him.  Aboat  October  12tli 
the  plaintiff  received  a  reply  from  the  com- 
pany declining  to  accede  to  the  request,  and 
thia  letter,  was  also  sbown  to  John  H. 
Eaecbenmlester,  whereupon  he  said :  "Well, 
I  am  going  to  see  somebody  about  this  first" 
Plaintiff  replied:  "I  am  perfectly  willinc 
that  yon  should  see  anybody  you  want  to" — 
and  said:  "Shall  I  give  yon  a  copy  of  this 
letter?'  John  H.  Kuechenmlester  replied: 
"I  don't  care  anything  about  It  I  am  not 
going  to  pay  It"  And  plaintiff  said :  "Now, 
that  ain't  the  way  to  talk."  John  H. 
Enechenmiester  replied :  "I  am  not  going  to 
pay  it"  And  to  this  plaintiff  said:  "I  have 
got  the  daeblll.  That  is  enough  for  me.  I 
gnesg  yon  will  pay  It"  It  was  shown  that 
a  demand  was  made  on  defendant  to  pay  the 
duebill  and  that  he  declined  to  pay  It 

In  defense  to  the  action,  the  defendant  and 
ills  brother  testified  to  the  facts  in  the  main 
as  above  indicated.  They  disputed,  however, 
tbat  they  accepted  tiie  policies  and  that  the 
duebill  was  given  In  consideration  of  the 
plaintiff  paying  the  premiums  to  the  com- 
pany for  them.  While  they  admit  that  the 
plaintiff  called  September  26th  and  delivered 
the  policies,  that  they  read  and  examined 
the  same,  discussed  the  matter  pro  and  con, 
and  looked  over  their  bank  book  In  his  pres- 
eaee  to  see  if  they  could  afford  to  pay  the 
premiums,  etc.,  they  maintain  that  neither 
of  the  policies  complied  with  their  original 
ai^lieatlon,  insisting  tba.t  both  policies  were 
to  be  20-premium  life  policies,  whereas  the 
policy  issued  to  the  defoidant  was  an  ordi- 
nary life  policy,  and  that  issued  to  John  H. 
Eaecbenmlester  a  4.10  Hen  policy  as  here- 
inbefore stated,  and,  in  consideration  of  the 
facts  stated,  declined  to  accept  the  same; 
that  they  merely  retained  the  policies,  giving 
the  duebill  as  a  receipt  therefor,  under  a 
verbal  agreement  to  the  effect  that  the  plain- 
tiff was  to  induce  the  company  to  issue  poli- 
cies in  accordance  with  their  original  applica- 
tions, or  otherwise  satisfactory;  that  they 
do  not  remember  of  John  H.  Kuechenmlester 
having  signed  the  amended  application  of 
that  date,  although  they  do  not  deny  the 
signature ;  that  John  H.  Kuechenmlester  was 
called  to  another  part  of  the  building,  and 
thai  Henry  Keuchenmiester,  in  his  absence 
and  without  his  knowledge  or  consent  exe- 
cated  the  duebill  simply  as  a  receipt  for  the 
policies,  and  in  order  to  place  the  same  in 
force  while  they  retained  the  policies  pending 
the  plaintiffs  negotiations  with  the  company 
wdclng  to  obtain  other  ijollcies  in  their 
stead,  etc.  They  stoutly  deny  that  they  au- 
thorized the  plaintiff  to  remit  the  premiums 
thereon  to  Oxe  company  on  September  30th, 
u  testified  to  by  him ;  and,  while  the  defend- 
ant admits  having  met  the  plaintiff  at  the 
corner  of  Broadway  and  locust  streets  on 
September  30th,  he  denies  that  plaintiff  said 
uiythlng  about  remitting  the  premiums  on 
that  date,  or  tbat  he  (the  defendant)  said : 

"Do  as  you  like."    He  says  that  he  told  the 


plaintiff  that  his  brother  wanted  to  see  him, 
and  that  was  the  extent  of  the  conversation. 
It  was  shown  that  the  defendant  and  his 
brother  retained  the  policies  until  some  time 
in  the  early  part  of  November,  when  they 
returned  the  same  by  registered  mall  to  the 
plaintiff;  that  the  plaintiff  declined  to  ac- 
cept them,  and  returned  the  S{(me  to  the 
insured;  that  the  policies  were  returned  to 
the  plaintiff  a  second  time,  and  by  him  re- 
turned again  to  the  Insured. 

Tlie  answer  is  an  extended  document  con- 
taining six  counts.  The  first  coimt  admits 
the  execution  of  the  duebill  and  pleads  want 
of  consideration  therefor.  The  second  count 
sets  up  a  verbal  agreement  with  the  plaintiff, 
at  the  time  of  the  execution  of  the  duebill, 
to  the  effect  that  the  policies  were  left  with 
the  defendant  for  inspection,  etc.;  that  lu 
event  they  were  found  not  to  comply  with 
the  original  applications,  the  plaintiff  prom- 
ised to  supply  policies  which  would  comply 
with  such  written  applications;  that  the 
pollclee  were  found  not  to  comply  with  the 
original  applications;  and  that  the  plaintiff 
has  failed  to  furnish  policies  which  would, 
and  therefore  there  Is  a  failure  of  considera- 
tion for  the  duebill.  The  third  count  pleads 
that  the  dneblU  was  obtained  by  plaintiff  by 
fraud,  deceit  and  circumvention,  without 
consideration,  etc.,  and  that  the  policies  de- 
livered were  not  those  applied  for;  admits 
that  on  the  date  of  the  delivery  of  the  policies 
plaintiff  obtained  an  amended  application  for 
insurance  from  John  H.  Kuechenmlester; 
says  that  the  same  was  obtained  by  plausible 
statements,  without  explaining  the  meaning 
thereof,  etc;  and  avers  that  In  event  the 
policies  were  found  not  to  be  satisfactory  to 
the  defendant  and  his  brother,  the  plaintiff 
would  furnish  policies  in  lieu  thereof  which 
would  be  satisfactory,  and  that  the  duebill 
was  obtained  upon  these  representations,  etc. 
The  fourth  count  pleads  failure  of  considera- 
tion, because,  defendant  says,  that  so  much  of 
said  paper  writing  as  represented  the  premi- 
um on  the  life  of  John  H.  Kuechenmlester 
was  void.  Inasmuch  as  the  defendant  had  no 
insurable  interest  in  the  life  of  his  brother. 
The  fifth  count  denies  that  the  paper  sued 
on  is  a  promissory  note,  or  that  it  was  ex- 
ecuted for  value  received,  etc.,  sets  up  the 
alleged  agreement  before  mentioned,  and 
avers  that  there  Is  a  failure  of  consideration 
of  $511.30  thereof,  which  represented  the 
premium  on  the  life  policy  of  John  H.  Kuech- 
enmlester, Inasmuch  as  the  same  was  predi- 
cated upon  a  wager  contract,  as  defendant 
had  no  Insurable  Interest  In  the  life  of  his 
brother.  The  sixth  count  pleads  want  of 
consideration  as  to  $511.30,  Included  In  the 
duebill,  the  same  b^g  a  premium  on  the 
life  of  John  H.  Kuechenmlester,  on  the 
ground 'that  the  same  was  a  wager  contract 
Inasmuch  as  the  defendant  had  no  Insurable 
Interest  in  the  life  of  his  said  brother,  and 
that  the  remaining  $225.60  of  the  duebill, 
which  represents  the  premium  on  the  life 
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policy  of  the  defendant,  was  unenforceable, 
because  the  said  policy  did  not  have  attached 
thereto  nor  Indorsed  thereon  the  application 
for  the  same  or  the  substance  thereof  as 
provided  by  statute.  The  r^Iy  was  a  gen- 
eral dental. 

On  a  trial  before  a  Jury,  the  court,  on  be- 
half of  the  plaintiff,  gave  two  Instructions 
as  fi>lIows:  "(1)  The  Jury  are  instructed 
that  the  policies  introduced  in  evidence  do 
not  refer  to  or  make  the  application  therefor 
any  part  of  the  same,  and  it  is  immaterial 
whether  they  conform  to  said  application  or 
not.  If  you  believe  that  they  were  accepted 
by  the  assured  and  instead  of  paying  the 
annual  premium  therefor  in  cash,  defendant, 
for  himself  and  brother,  gave  the  note  sued 
on  upon  plaintiff's  promise  to  account  tor 
such  premiums  to  his  company  a  day  there- 
after then  named,  and  that  be  did  so  account 
to  said  company,  and  defendant,  knowing 
that  he  Intended  to  so  account,  permitted 
him  to  do  so  to  his  loss  and  injury,  then 
your  verdict  in  that  event  should  be  for  the 
plaintiff  in  the  sum  of  said  note  and  In- 
terest, amounting  to  $700.  (2)  If  the  Jury 
believe  from  the  evidence  that  defendant 
knew  and  agreed  that,  in  consideration  of 
the  giving  of  the  note  sued  on,  plaintiff  was 
to  account  to  the  New  York  Life  Insurance 
Company  for  the  first  annual  premiums  on 
the  policies  referred  to  in  evidence  by  a  day 
named,  and  defendant  sought  In  no  way  to 
prevent  bis  so  accounting,  and  the  assured 
held  without  protest  or  objection  said  p<rii- 
des  until  said  day  had  passed,  and  that 
plaintiff  did  so  account  for  said  premiums 
on  or  before  said  day,  then  any  pecuniary 
damage  suffered  by  plaintiff  in  so  account- 
ing constitutes  sufficient  consideration  for 
the  giving  of  said  note,  and  your  verdict 
should  be  for  plaintiff  for  the  principal 
of  said  note,  with  interest,  amounting  to 
$760." 

On  behalf  of  the  defendant,  and  at  his  re- 
quest, the  court  gave  the  following  instruc- 
tions to  the  Jury:  "(1)  The  Jury  are  in- 
structed that  If  they  believe  from  the  evi- 
dence that  plaintiff  se<!ured  the  dueblll  in  ques- 
tion by  fraudulent  representations  that  the 
policies  of  Insurance  on  the  life  of  John  H. 
Knecbenmlester  and  the  defendant  Henry 
Kuechenmlester,  conformed  to  plalntifTs  rep- 
resentations in  regard  thereto,  and  defend- 
ant's and  his  brother's  applications  therefor, 
and  by  his  agreement  that  if  defendant  would 
give  said  dueblll  he  would  leave  said  poli- 
cies for  examination  by  defendant  and  his 
brother,  and.  If  they  were  not  satisfactory 
on  examination,  he  would  secure  and  deliver 
policies  that  were  satisfactory,  and  if  the 
Jury  believe  from  the  evidence  that  defend- 
ant and  his  brother  were  not  satisfled  with 
said  policies,  and  that  plainUff  failed  to  get 
policies  that  were  satisfactory,  and  that  de- 
fendant and  his  brother  tendered  said  poli- 
cies back  to  plaintiff  and  the  New  YoA  Life 
Insurance  Company,  bis  principal,  then  the 


Jury  are  instructed  there  was  n9  considera- 
tion for  said  dueblll,  and  they  should  find 
for  the  defendant  on  said  dueblll.  (2)  The 
Jury  are  instructed  that  if  they  believe  from 
the  evidence  that  the  dueblll  in  question  was, 
as  to  two  hundred  twenty-five  and  sixty- 
hundredths  dollars  thereof  pnd  Interest  there- 
on, represented  by  a  premium  on  the  policy 
on  the  life  of  Henry  Kuechenmlester,  and 
as  to  so  much  of  said  dueblll  it  was  given 
In  the  nature  of  a  receipt  to  protect  plaintiff 
while  defendant  retained  said  policy  for  ex- 
amination, and  that  plaintiff  agreed  that  If 
said  policy  was  not  satisfactory  to  defendant, 
and  a  policy  was  not  delivered  to  defendant 
that  was  satisfactory,  the  dueblll  for  the 
amount  of  said  policy  was  to  be  canceled  and 
the  policy  taken  b&A  by  plaintiff,  and  if  the 
Jury  further  .believe  from  the  evidence  tliat 
said  policy  was  not  satisfactory  and  was  not 
made  satisfactory  to  defendant,  then  the 
Jury  should  find  for  the  defaidant  as  to  so 
much  of  said  dueblll  as  represented  the 
aforesaid  premium  on  the  life  of  defendant. 
(3)  The  Jury  are  instructed  that  if  they  b»- 
lieve  from  the  evidence  that  the  dueblll  In  ques- 
tion was,  as  to  five  hundred  eleven  and  thirty- 
hundredths  dollars  thereof  and  interest  there- 
on, represented  by  a  premium  on  the  policy 
on  the  life  of  John  H.  Kuechenmlester,  and 
as  to  so  much  of  said  dueblll  it  was  giv«i  in 
the  nature  of  a  receipt  to  protect  the  plaintiff 
while  defendant  and  his  brother  retained  said 
policy  for  examination,  and  that  plaintiff 
agreed  that  if  said  policy  was  not  satisfactory 
to  defendant  and  his  brother,  and  a  policy 
was  not  delivered  to  defendant  and  his  broth- 
er that  was  satisfactory,  the  dueblll  for  the 
amount  of  said  policy  was  to  be  cancded 
and  the  policy  taken  back  by  plaintiff,  and 
if  the  Jury  further  believe  from  the  evidenc* 
that  said  policy  was  not  satisfactory  to  de- 
fendant and  his  brother,  and  was  not  made  sat- 
isfactory to  defendant  and  his  brother;  then 
the  Jury  should  find  for  the  defendant  as  to 
so  much  of  said  dueblll  as  represented  the 
af(x«eald  premium  on  the  life  of  said  John  H. 
Kuechenmlester." 

The  court  refused  to  Instruct,  at  the  In- 
stance of  the  defendant,  that  as  to  so  mucli 
of  ttie  dueblll  which  represented  the  premium 
on  the  policy  of  John  H.  Kuechenmlester, 
namely,  $511.80,  and  the  interest  thereon 
from  September  26,  1904,  they  should  flna 
for  the  defendant  on  the  ground  that  he 
had  no  insurable  interest  in  the  life  of  his 
brother,  John  EL  Kuechenmlester,  and  that 
the  contract  to  make  such  payment  was  void 
in  law.  The  court  refused  to  instruct,  at 
the  instance  of  the  def«idant,  that,  the  stat> 
ute  of  this  state  requiring  that,  in  all  stip- 
ulated premium  policies,  the  company  issu- 
ing the  same  shall  attach  to  such  policy  or 
Indorse  thereon  the  substance  of  the  ap- 
plicatlcMi  upon  which  the  policy  was  Issued, 
such  application  is  thereby  made  a  x>art  of 
the  contract  of  insurance  referred  to  there- 
in; that  the  policies  In  evidence  in  this  case 


Digitized  by 


Google 


Moj 


LOCHBB  T.EUBCBENHIKSTBB. 


97 


came  within  the  operation  of  snch  statntes: 
and  that,  as  such  applications  or  mibstances 
thereof  were  not  attached  to  or  Indorsed 
thereon,  the  plaintiff  could  not  recover.  The 
oonrt  also  refosed  to  Instmct,  at  the  Instance 
«f  the  defendant,  that  the  application  of 
Hcniy  Kuechenmlester  in  erldence  called 
fbr  two  policies  of  $10,000  each,  Joint  life, 
and  that  if  the  Jnry  believe  from  the  evi- 
dence that  the  policies  Issued  were  not  each 
for  $10,000  and  were  not  joint  life  policies, 
the  defendant  on  that  ground  alone  had  the 
right  to  reject  and  return  the  policies,  and 
that.  If  he  had  so  rejected  and  returned  the 
same,  the  finding  should  be  for  the  defendant 
On  consideration,  the  Jury  returned  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $760,  tbd 
amount  of  the  dueblll,  and  Interest  A  mo- 
tion fbr  new  trial  was  filed  in  due  time,  and 
the  court  required  the  plaintiff  to,  and  the 
plaintiff  did,  remit  $23.10  of  such  verdict 
representing  the  interest  thereon  calculated 
h7  the  court  whereupon  said  motion  was 
overruled,  and  Judgment  entered  on  sncK 
verdict  and  remittitur  for  $736.90,  being  the 
face  of  the  dueblll  sued  upon.  The  case 
oomes  here  by  api>eal. 

John  W.  Drabelle  and  John  A.  OlUiam, 
for  appellant  O'Brien  8e  Collier,  for  re- 
spondait. 

NORTOMI,  J.  (after  stating  the  facts).  1. 
The  dueblll  is  as  follows:  "St  Louis,  Sep- 
tember 28th,  1004.  Due  W.  H.  Iiocher  seven 
hundred  thlrty-sIx  and  'o/ioo  ($736.90)  dol- 
lars. Henry  Kuechenmlester."  The  petition 
treats  it  as  a  promissory  note,  and  la  in  the 
usual  form  employed  in  such  cases,  designat- 
ing the  writing  sued  on  as  a  "note."  The 
defendant  insists,  first  that  the  paper  writ- 
ing Is  not  a  promissory  note ;  that,  inasmuch 
as  it  does  not  contain  a  promise  to  pay  In 
express  words.  It  does  not  Import  a  consid- 
eration under  the  provisions  of  our  statutes 
(section  894,  Bev.  St  1899);  and  that  the 
court  erred  in  admitting  the  same  as  evi- 
dence of  the  indebtedness  mentioned  prima 
fade,  without  requiring  the  plaintiff  to  prove, 
further,  that  it  was  executed  for  a  valuable 
consideration.  Our  statute  referred  to  (sec- 
tion 894,  Rev.  St  1899)  provides  that  all  In- 
■tmments  of  writing  made  and  signed,  etc, 
"whereby  he  shall  promise  to  pay  to  any 
other  •  •  •  any  sum  of  mon^  •  •  • 
shall  Import  a  consideration,"  eta  The  ques- 
tion therefore  is.  In  the  absence  of  an  ex- 
press pnMnlse  to  pay,  does  the  paper  contain 
an  eqnlTaloit  of  such  express  promise  in 
words  whldi  Import  a  promise  to  pay,  so 
as  to  bring  it  within  the  Infiuence  of  that 
provision  of  the  statute  which  Imports  con- 
sideration on  a  promise  to  pay?  It  is  tmo 
that  the  paper  is  not  a  negotiable  note,  aa 
it  does  not  recite  that  it  was  executed  "for 
▼aloe  received,"  and,  to  be  a  negotiable  In- 
•trnmant  It  must  contain  the  words  "for 
value  received."    Section  467,  Rev.  St  1890; 
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Bailey  v.  Smo<ft,  81  Ho.  218;  Taylor  v.  New- 
man, 77  Mo.  257;  International  Bank  v. 
German  Bank,  8  Mo.  App.  862.  It  Is  settled 
that  nonnegotlable  Instruments,  hy  force  of 
the  statute  (section  894),  Import  a  oonsld^a- 
tlon  (McAtgomery  Co.  v.  Auchley,  92  Mo.  127, 
4  S.  W.  425;  Taylor  v.  Newman,  77  Mo.  257), 
and  that  under  the  provisions  of  that  statute 
all  promises  for  the  payment  of  money, 
whether  conditional  or  absolute,  likewise  im- 
port a  consideration  (Wulze  v.  Schaefer,  87 
Mo.  App.  551).  The  fact  that  the  paper  does 
not  contain  express  words  of  promise  to  pay 
does  not  preclude  It  from  being  a  promissory 
note  within  the  meaning  of  the  law.  It  is 
well  settled  that  the  employment  of  the  word 
"due"  in  a  paper  of  this  nature  Imports  a 
promise  to  pay.  The  principle  is  that,  if  the 
paper  contains  a  direct  acknowledgment  of 
indebtedness  in  a  specified  sum,  this  of  it- 
self Imports  a  promise  to  pay,  and  there- 
fore, under  the  statute  last  cited.  Imports  a 
consideration,  and  the  Instrument  Is  a  prom- 
issory note  within  the  meaning  of  the  ad- 
judicated law.  Finney  v.  Shirley,  7  Mo.  42; 
McGowen  v.  West  7  Mo.  569,  38  Am.  Dec. 
468;  Ubsdell  v.  Cunningham,  22  Mo.  124: 
Brady  v.  Chandler,  31  Mo.  28;  1  Daniel,  Ne- 
gotiable Instruments  (5th  Ed.)  $  36a;  Norton, 
Bills  &  Notes  (3d  Ed.)  SO. 

2.  It  Is  next  Insisted  by  the  defendant  that 
the  court  erred  in  rejecting  his  proposition, 
embodied  in  defendant's  refused  instruction 
No.  4,  to  the  effect  that  plaintiff  could  not 
recover  so  much  of  the  premium  represented 
In  the  dueblll  as  pertained  to  the  insurance 
on  the  life  of  John  H.  Kuechenmlester,  on 
the  theory  that  such  premium  arose  out  of 
a  void  contract  as  being  in  the  nature  of 
a  wager,  for  the  reason,  he  asserts,  that  the 
defendant  had  no  Insurable  Interest  in  the 
life  of  his  brother;  the  evidence  showing 
that  John  H.  Kuechenmlester  was  not  his 
debtor,  nor  had  he  other  pecuniary  Interest 
in  his  life.  We  are  not  impressed  with  this 
argument  for  two  reasons,  either  one  of 
which  is  eminently  satisfactory.  The  first 
is,  we  regard  it  as  entirely  immaterial  on 
the  evidence  in  this  case  whether  the  con- 
tract in  this  respect  was  or  was  not  void, 
inasmuch  as  the  Jury  found  the  f&ct  to  be 
that  the  defendant  and  his  brother  accepted 
the  policies  and  that  the  defendant  executed 
the  dueblll  in  consideration  of  the  plaintiff's 
paying  the  premiums  thereon  to  the  company 
on  Septembw  30th.  Now,  if  this  is  true, 
and  in  the  light  of  the  Jury's  verdict  it  must 
be  so  understood,  it  was  wholly  immaterial 
whether  the  plaintiff,  acting  for  the  defend- 
ant advanced  the  money  to  the  company  on 
a  contract  void  or  vaUd  In  law.  The  crucial 
question  is,  did  he  advance  the  money  at  the 
Instance  and  request  of  the  defendant  and 
In  consideration  therefor  receive  the  dueblll 
on  the  payment  of  which  he  was  to  be  reim- 
bursed? The  Jury  found  this  fact  for  the 
plaintiff,  and  we  are  tinable  to  appreciate 
how  plalntUTs  right  of  recovery  on  the  due- 
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bill  could  b«  either  abrogated  or  abridged  by 
the  fact  that  the  defendant  requeeted  and 
procured  him  to  pay  out  money  on  a  void 
contract,  or,  In  other  words,  on  a  debt  vbidi 
could  not  be  enforced  by  the  Insurance  com- 
pany against  the  defendant 

But,  aside  from  this,  there  Is  a  second  and 
ralld  reason  why  this  theory  of  the  case  and 
the  refused  Instruction  should  have  been  re- 
jected. It  Is  that  on  the  evidence  In  the  rec- 
ord before  us  the  premium  mentioned  did  not 
arise  out  of  a  contract  TOld  on  account  of 
its  being  in  the  nature  of  a  wager.  It  Is 
very  true,  and  It  Is  the  law  of  this  state, 
that  one  brother  has  no  Insurable  interest 
In  the  life  of  another  brother,  In  the  absence 
of  some  pecuniary  Interest,  such  as  creditor 
or  something  of  that  sort.  In  such  a  sense 
as  to  permit  one  brother  to  take  out  an  In- 
surance on  the  life  of  his  brother  In  favor 
of  himself.  In  such  cases,  the  contract  Is 
condemned  as  a  wager,  and  void,  as  being 
against  public  x>oIlcy.  Masonic  Ben.  Ass'n 
V.  Bunch,  109  Mo.  660, 19  S.  W.  25;  Reynolds 
▼.  Prudential,  etc.,  Co.,  88  Mo.  App^  679;  8 
Amer.  ft  Eng.  Ency.  Law  (2d  Ed.)  929.  This 
principle  does  not  obtain,  however,  with 
respect  to  such  contracts  as  are  made  between 
the  Insured  and  Insurer.  In  such  cases,  the 
proposed  Insured,  applying  for  Insurance  on 
his  life,  can  select  any  person  he  sees  fit 
for  his  benefldary  thereunder,  whether  that 
person  has  an  Insurable  interest  In  his  life 
or  not  BO  long  as  he  confines  himself  within 
the  limits  of  good  faith  and  acts  without 
fraud;  the  principle  being  that  if  the  In- 
sured himself,  In  good  faith,  is  willing  to  en- 
ter Into  a  contract  whereby  an  Interest  may 
accrue  to  another  which  would  tend  to  offer 
temptation  to  the  benefldary  to  dispose  of 
the  Insured  In  order  that  he  might  obtain  the 
Insurance,  the  Insured  Is  permitted  so  to  do, 
and  the  courts  will  decline  to  dedare  the  con- 
tract void  as  against  public  policy.  Mr. 
Cook,  in  his  work  on  Life  Insurance,  states 
the  law  thus:  "Insurable  Interest  Unneces- 
sary, Where  the  Contract  Is  Between  Insurer 
and  Insured. — ^Assuming  the  soundness  of 
the  doctrine  of  Insurable  Interest  It  seems 
a  proper  limitation  on  the  application  of  It 
that  where  the  Insured  himself  makes  the 
contract  with  the  Insurer,  he  may  select  as 
beneficiary  one  having  no  Insurable  Interest 
This  Is  seemingly  on  the  ground  that  If  the 
Insurer  himself  chooses  to  place  his  life  In 
a  situation  of  hazard,  there  Is  no  suffldent 
reason  for  preventing  him  from  doing  sa" 
Cook  on  Life  Insurance  and  Mutual  Benefit 
Societies,  |  60.  See,  also,  S  Amer.  &  Bug. 
Ency.  Law  (2d  Ed.)  929,  where  the  rule  stat- 
ed does  not  preclude  a  recovery  on  or  con- 
demn a  contract  as  void  when  entered  into 
by  the  Insured  and  the  Insurer,  but  only  pre- 
cludes the  beneficiary  contracting  with  the 
insurer  for  insurance  on  the  life  of  one  in 
whom  he  lias  no  Insurable  interest  Indeed, 
this  proposition  Is  abundantly  well  settled  by 
the  adjudicated  cases;  and  this,  too,  by  the 


courts  of  this  state,  and  It  Is  the  mie  with 
us  that  one  may,  of  bis  own  free  will,  in 
good  faith.  Insure  his  life,  paying  the  pre- 
miums therefor  himself,  for  the  benefit  of 
another,  who  has  no  Insurable  Interest  there- 
in, and  the  policy  will  be  held  valid.  The 
proposition  is  pointedly  dedded  In  the  fol- 
lowing Missouri  cases:  Ashford  v.  Insurance 
Co.,  80  Mo.  App.  638;  Van  Cleave  v.  Union 
Casualty  Co.,  82  Mo.  App.  668;  Reynolds  v. 
Prudential  Co,,  88  Ma  App.  679.  Our  Su- 
preme Court  In  express  terms  recognized 
the  prlndple,  and  dted  Cook  on  Life  Insur- 
ance, {  60,  above  quoted,  in  Masonic  Ben. 
Ass'n  y.  Bunch,  100  Mo.  569,  578,  679,  19  S. 
W.  25.  This  court  In  McFarland  v.  Creath, 
85  Mo.  App.  112-122,  also  recognized  the 
prlndple.  See,  also,  Connecticut  Life  Ins. 
Co.  V.  Schaefer,  94  U.  8.  460,  24  L.  Ed.  2S1: 
.S:tna  Life  Ins.  Co.  v.  France,  94  U.  S.  661, 
24  L.  Ed.  287;  Ingersoll  v.  Knights  of  Golden 
Rule  (C.  C.)  47  Fed.  272.  It  is  true  the  cases 
of  Ashford  v.  Insurance  Co.,  80  Mo.  Appi 
638,  and  Van  Cleave  v.  Insurance  Co.,  82  Mo. 
App.  668,  are  expressly  overruled  by  the  Su- 
preme Court  in  Kern  ▼.  Supreme  Council 
Legion  of  Honor,  167  Mo.  471,  67  S.  W.  252; 
but  a  careful  reading  of  the  opinion  In  that 
case  demonstrates  that  It  was  on  another  and 
distinct  question  those  cases  were  overruled, 
and  that  their  authority  on  the  proposition 
here  in  judgment  is  not  criticised. 

Now,  with  the  rule  before  us,  let  ns  ex- 
amine the  facts:  The  defendant  Henry 
Kuechenmieeter,  did  not  take  out  insurance 
on  the  life  of  his  brother,  nor  did  John  H. 
Kuechenmlester  take  ont  Insurance  on  the 
life  of  Henry  Kuechenmlester.  The  evidence 
shows  that  each  brother,  of  his  own  free 
will  and  in  good  faith,  Insured  his  own  life 
in  favor  of  the  other  brother.  There  is  no 
word  In  the  evidence  to  the  effect  that  Henry 
Kuechenmlester  was  to  pay  for  the  Insurance 
of  John  H.  Kuechenmiester,  as  between  them- 
selves, even  though  he  executed  the  duebUl 
to  cover  the  premiums  on  both  polides.  The 
defendant  having  pleaded  the  wager  contnict 
and  no  insurable  interest  It  devolved  uiwn 
him  to  develop  the  facts  in  proof  which 
would  bring  the  case  within  the  rule  which 
he  seeks  to  invoke.  This  he  wholly  falls  to 
do.  While  it  is  true  the  duebill  was  executed 
by  Henry  Kuechenmlest»  alone,  the  evi- 
dence on  the  part  of  the  plaintiff  tends  to 
show  that  it  was  done  with  the  authority  and 
consent  of  John  H.  Kuechenmlester,  given 
Immediately  prior  to  his  being  called  out  of 
the  room,  and  that  as  between  the  brothers, 
John  H.  Kuechenmiester  was,  of  course,  to 
pay  for  his  policy,  or,  In  other  words,  hla 
premium;  whereas,  the  evidence  on  the  part 
of  the  defendant  is  that  the  dueUlI  was  exe- 
cuted as  a  mere  receipt  for  the  polides,  and 
that  neither  he  nor  Henry  Kuechouniester 
was  expected  to  pay  the  premium  on  eith«' 
policy.  There  Is  not  a  word  In  evidence 
tending  to  show  that,  as  between  these  par- 
ties, Henry  Kuechenmlester,  the  benefldary 
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In  the  policy  of  John  H«  Kuechenmiester, 
waa  to  pay  the  premium^'  on  the  policy  of 
Jobn   EL   Kuechenmiester,:  and  it  devolved 
opon    the    defendant    to  •  so    show.     And 
it    farther   appears    conduslTely   from    all 
tlie   evidence   that  Henry  Euecbenmiester, 
as    betwem    the    hrothets,    was    not    ex- 
pected   to   pay    the   premium    on    the   life 
policy  of  John  H.  Kuechenmiester;    for  on 
wveral  occasions,  both  prior  and  after  the 
signing  of  the  dueblll,  Jolm  H.  Kuechenmies- 
ter orged  the  objection  that  the  premium 
on  his  policy  was  so  large  tbat  he  could  not 
afford  to  pay  It.    Nothing  -wns  said  between 
them  Indicating  that  Henry  Kuedienmiester 
was  to  pay  bis  premiums.    In  fact,  the  mat- 
ta  which  seemed  to  worry  him  more  than 
any  other  was  the  large  premium  he  was 
called  upon  to   pay  upon  Us  own  policy, 
niere  Is  nothing  in  the  reoord  here  indi- 
cating tbat  Henry  Kuechenatiester  insured 
the  life  of  John  H.  Kuechenmiester,  and  was 
to  pay  the  premium  thereon,  in  that  sense 
which   wonld  1»ing  the  policy  within   the 
purview  of   the   rule  which  inrohlbits   one 
person  from  obtaining  Insurance  on  the  life 
of  another  on  whose  life  he  has  no  insurable 
interest    It  Is  palpable  that  each  brother, 
of  Us  own  volition  and  in  good  faith,  insured 
his  own  life  In  favor  of  the  other,  on  his 
own  account,  and  in  no  sense  is  the  case  one 
where  one  i>erson  obtains  insvance  on  the 
lite  of  another  under  such  drtfumstances  as 
to  render  the  policy  void  as  a  wager.    The 
court  very  properly  rejected  this  theory  of 
the  case.    As  said  before,  the  proposition 
advanced  was  entirely  Irrelevotit,  however, 
to  the  facts  of  the  case  as  w*  view  them. 
S.  It  Is  next  insisted  that  the  court  erred 
In  refusing  to  instmct  that,  as  the  applica- 
tions for  the  policies  or  their  substance  was 
not  set  oat  in  or  attached  to  the  policies,  the 
policies  were  void,  and  therefore  there  was 
DO  consideration  for  the  doeblll,  and  plalntifl 
cannot  recover.    We  do  not  nndsrstand  such 
to  be  the  law  of  this  case.    Whatever  might 
be  the  opinion  of  the  court  on  this  question, 
were  the  suit  one  by  the  insurer  against  this 
defendant  toe  the  premiums  on  the  policies, 
which  question  is  not  before  as,  we  certoinly 
know  ot  no  principle  In  oar  Jniilspradence 
which  would  render  these  policies  roid  in  the 
hands  of  the  insured  by  reason  of  t^is  default 
of  the  insurer,  and  preclude  a  recovery  by 
the  Insured  on  the  poUciea  for  no  other  rea- 
am  tban  that  the  company  which  Issued  them 
failed  to  comply  with  the  statute  by  annexing 
the  copies  or  the  snbstance  of  tlie  applica- 
tions thereto.    Bat,  aside  from  this,  the  ques- 
tion seems  entirely  Irrelevant  on  this  rec- 
ord.   Suppose  the  policies  were  void  for  the 
roasons  stated,  and  that  in  a  suit  by  the  com- 
pany against  the  Insured  for  the  premium'  it 
conld  not  recover,  yet  the  insured  could  pay 
the  premlnm  If  be  saw  fit  to  do  so,  or  be  could 
cause  another  person  to  pay  It  for  him,  and 
It  the  plaintiff,  at  the  instance  and  request 
of  the  defendant,  advanced  the  means  and 


discharged  the  debt,  which  the  defendant  was 
under  no  valid  obligation  In  law  to  pay,  and 
for  that  consideration  the  defendant  executed 
the  dueblll  in  evidence,  the  law  will  hold  him 
to  respond  to  the  plaintiff  therefor,  even 
though  the  debt  discharged  by  plaintiff  at 
his  request  arose  out  of  a  void  imdertaking 
and  one  that  could  not  have  been  enforced 
against  him.  The  court  properly  refused  the 
Instruction. 

4.  It  is  next  lnsl8t,ed  that  as  tiie  court  In- 
structed the  Jury,  In  event  their  finding  should 
be  for  the  plaintiff,  the  verdict  should  be 
for  the  amount  of  the  note  and  Interest,  to 
wit,  $760,  this  was  reversible  error,  inasmuch 
as,  under  the  authorities  In  this  stete  and  the 
construction  by  the  Supreme  Court  of  our 
statutes  (sections  721,  726,  Rev.  St  1899), 
providing  that  in  suits  for  a  recovery  of  mon- 
ey only  "the  Jury  shall  assess  the  amount  of 
the  recovery";  that  it  is  error  for  the  court 
to  compute  the  Interest  on  the  note  and  in- 
struct the  Jury  that  their  finding,  if  for  the 
plaintiff,  must  be  In  a  certain  sum,  as  this 
invades  the  domain  of  the  Jury,  it  being  in 
such  salts  the  peculiar  province  of  the  Jury 
to  calculate  the  Interest,  or,  In  other  words, 
"assess  the  amount  of  recovery."  This  rule 
is  discussed  and  the  authorities  cited  In  Daw- 
son V.  Wombles,  111  Mo.  App.  532,  86  S.  W. 
271.  See,  also.  Gates  v.  Nlckell,  42  Mo.  169; 
Burghart  v.  Brown,  60  Mo.  24;  Ryors  v. 
Prior,  SI  Mo.  App.  556;  Poulson  v.  Collier, 
18  Mo.  App.  583;  Dyer  v.  Coombs,  65  Mo. 
App.  148;  Oorbitt  v.  Mooney,  84  Mo.  App. 
645.  In  none  of  the  cases  last  cited,  where 
the  court  was  held  to  have  Invaded  the  prov- 
ince of  the  Jury  by  either  computing  the 
amount  and  instructing  for  a  fixed  sum,  or 
correcting  a  verdict  so  as  to  include  Interest, 
was  the  error  corrected  by  remittitur,  as  it 
was  in  the  case  now  In  hand.  It  is  very  trne 
that,  under  these  authorities,  the  Instruction 
for  a  fixed  amount  including  principal  and 
interest  was  error ;  but  in  this  case  the  issue 
was  not  the  amount  of  the  recovery  so  much 
as  it  was  whether  the  plaintiff  should  recov- 
er at  all  on  the  dueblll.  Under  the  evidence, 
the  real  question  In  decision  was  whether  the 
dueblll  was  given  In  consideration  of  the 
plaintiff's  paying  the  premiums  to  the  com- 
pany and  to  reimburse  the  plaintiff  for  his 
advancement  of  such  premiums,  or  whether  it 
was  obtained  by  him  through  deceit  and 
should  be  held  to  be  a  mere  receipt  for  the 
policies,  ete.,  as  contended  by  the  defendant 
and  on  this  issue,  if  plaintiff  was  entitled  to 
reover  at  all,  he  was  entitled  to  recover  the 
face  of  the  bill  and  Interest  after  demand. 
Under  the  issues  as  made  by  Hxe  evidence 
and  the  law  of  the  case,  the  amount  of  the 
dueblll  not  being  a  controverted  fact  we  are 
ipersuaded  that  while  the  court  committed 
technical  error  in  computing  the  interest  and 
instructing  for  an  amount  certain,  this  error 
was  properly  rectified  by  the  learned  trial 
Judge  In  requiring  a  remlttltar  of  the  $23.10 
Interest  on  a  hearing  of  the  motion  for  new 
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trial.  This  to  not  a  case  where  the  Jury 
were  erroneously  Instructed  on  the  measure 
of  recovery,  except  on  the  item  of  Interest, 
which  was  remitted.  Nor  does  the  instruc- 
tion, aside  from  the  computed  interest,  in- 
clude Improper  elements  by  which  a  recovery, 
if  any,  could  be  measured.  The  error  was 
eliminated  by  the  remittitur.  Creve  Coeur 
Lake  Ice  Co.  t.  Tatam,  00  Mo.  App.  189. 

S.  There  were  certain  letters,  the  contents  of 
which  had  been  given  to.  some  extent  in  evi- 
dence by  the  parties  on  either  side;  but  the 
letters  themselves,  as  well  as  their  contents, 
were  excluded  by  the  court  on  objection. 
Plaintiff's  counsel,  In  bis  concluding  argu- 
ment, in  reply  to  the  argument  of  defendant's 
counsel,  made  the  following  allusion  thereto, 
and  the  following  objection  and  colloquy  was 
had,  and  the  court  ruled  as  therein  Indicated, 
to  which  exception  was  saved,  as  stated  in 
the  record,  as  follows:  "Now,  when  he  talks 
about  these  letters  here,  he  prevents  yon  from 
knowing  what  is  contained  In  those  letters, 
and  he  asks  yon  to  take  his  version  of  what 
those  letters  contain.  Mr.  OilUam:  I  object 
to  that,  for  Oie  testimony  is  excluded,  and 
the  gentleman  Is  not  permitted  to  talk  about 
them.  Judge  Collier:  Tou  talked  ab^nt 
them,  and  pretended  to  tell  the  Jury  why  we 
should  have  sent  them ;  but  I  wanted  them  In 
here,  and  I  wanted  to  keep  them  in.  The 
Court:  One  moment  Confine  yourself  to  the 
testimony  that  is  admitted.  Judge  Collier: 
Yonr  honor,  he  discussed  them.  The  Court: 
Well,  If  yon  had  called  him  down,  I  would 
have  stopped  him.  Judge  Collier:  Very  well ; 
the  court  says  I  can't  discuss  them.  De- 
fendant's counsel  excepted  to  the  action  of 
the  court  in  not  reprimanding  counsel  for  Im- 
proper argument  and  not  directing  the  jury  to 
disregard  the  same."  A  reversal  of  the  judg- 
ment is  asked  here  because  the  court  did  not 
reprimand  counsel  in  the  presence  of  the 
jury.  Now,  the  matter  of  confining  counsel 
to  the  record  in  the  argument  of  a  case  is 
one  peculiarly  within  the  province  of  the  trial 
Judge,  and  the  matter  as  to  when  counsel 
should  be  reprimanded  for  transgression  In 
that  behalf  is  one  within  the  sound  discre- 
tion of  the  court  in  wlilch  the  alleged  offense 
occurs,  and  although  cases  are  sometimes  re-i 
versed  for  the  failure  of  the  court  to  admin- 
ister proper  rebuke  under  such  circumstances, 
reversals  are  not  always  had  therefor.  In 
others  words,  there  is  no  hard  and  fast  rule 
on  the  subject  in  such  Sense  as  will  warrant 
a  reversal  in  every  Instance  of  transgression 


and  failure  to  reprimand  on  objection  and 
exception,  inasmudk  as  the  exercise  of  this 
discretion  by  the  trial  court  must  be  measur- 
ed by  the  facts  and  circumstances  surround- 
ing each  particular  Instance.  Reversals  are 
only  had  in  such  cases  when  it  is  manifest 
that  the  conrt  abused  Its  discretion.  Now, 
the  record  presented  here,  upon  which  the 
defendant  asks  a  reversal,  discloses  that  the 
plaintiff's  counsel  first  offended,  and  that  it 
was  In  r^ly  to  improper  argument  and  com- 
ments advanced  '  by  him  that  defendant's 
counsel  made  the  remarks  complained  of.  It 
Is  true  that  as  a  rule  an  offense  of  this  na- 
ture on  the  part  of  one  counsel  will  not 
necessarily  open  the  way  for  a  free  hand  to 
the  same  end  by  counsel  representing  the 
adverse  party;  but  such  conduct  by  counsel 
in  the  first  instance,  had  In  the  presence  and 
hearing  of  the  trial  court,  as  it  Is,  necessarily 
appeals  to  and  influences  its  judgment  In  ex- 
ercising that  sound  discretion  with  which  It 
is  vested  by  the  law  in  the  trial  of  a  ca8& 
which  conduct  can  only  be  fully  understood 
and  appreciated  by  tlie  judge  presiding.  And 
such  conduct  btr  the  first  transgressor  may  so 
mitigate  the  offense  of  the  other  as  to  make 
It  appear  unjust  and  unfair  to  the  trial  court 
to  reprimand  counsel  complained  of  In  the 
presence  of  the  jury  in  an  Instance  where 
the  court  would  otherwise  administer  a  prop- 
er rebuke.  In  view  of  this  statement  of  the 
law,  as  we  unlclerstand  It,  it  is  not  manifest 
to  this  court  that  the  learned  trial  Judge 
abused  a  sound  discretion  in  this  instance. 
Obuchon  v.  Bbyd,  92  Mo.  App.  412.  It  will 
be  noted,  by  reference  to  the  ronarks  of 
plaintiff's  connsel,  that  he  did  not  attempt 
to  state  the  oontents  of  the  letters ;  nor  did 
he  comment  on  their  contents,  whatever  that 
might  have  been,  prior  to  the  court's  admon- 
ishing him  to  confine  his  remarks  to  the  rec- 
ord, and  for  this  reason  we  would  be  unable 
to  hold  the  remarks  so  improper,  in  the  ab- 
sence of  a  reprimand,  as  to  warrant  a  re- 
versal. 

There  are  other  questions  In  the  brleft. 
We  have  examined  each,  and  find  them  of  no 
merit,  and,  without  prolonging  the  opinion, 
which  is  now  undnly  extended  In  a  case 
where  the  issues  are  so  few  and  simple,  tb^ 
will  be  ovamiled. 

The  judirnent  Is  manifestly  for  the  right 
party,  and  it  will  be  affirmed.  It  is  so  or- 
dered. 

BLAND»  P.  J.,  and  600DB,  J.,  concoc 
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NKLSOir  T.  KELSON. 
(Kaaau  CSly  Oonrt  of  ^rteals.    MlaworL    Dee. 

8jli.bs— Rkuxdixb  or  SIcixer  —  AonoR  los 

Pbice— Ahount  ov  Reqdtebt. 

When  the  aeller  of  hbnes  fixed  their  Talae 
at  990,  940,  and  $65,  tesMctlTely,  but  aold  the 
tkiee  for  9175,  and  afterwialrda  took  the  valuable 
borae  from  the  buyer  witboat  his  consent,  ha 
ia  not  entitled  to  reoove* .  the  ralae  fixed  for 
the  other  two,  bat  only  tSleir  reaaonable  value 
leaa  any  damages  autFered  by  the  buyer  by  the 
retaking  of  the  valuable  horse. 

[E^  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Bales,  |  1061.] 

Appeal  from  Clrcnlt  Oonrt,  Bncbanaa 
Oonnty;  O.  A.  Mosman,  Judge. 

Action  by  Bicbard  N«laon  against  L.  W. 
Nel8on.  From  a  Jndgmmt  in  favor  of  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

jTobn  F.  Imel  and  O.  I*  Zwick,  for  appel- 
lant.   O.  F.  Keller,  for  reqtondent. 

HLIilSON,  J.  This  ia  an  action  for  $90, 
balance  of  the  purchase  price  of  two  horses 
alleged  to  have  been  sold  by  plaintiff  to  de- 
fendant Tlie  petition  charges  that  one  of 
the  horses  was  priced  in  such  sale  at  965  and 
the  other  at  940,  and  that  on  the  snm  of 
these  (9106)  defendant  paid  955,  leaving  "bal- 
ance still  due  on  plaintiff  npon  purchase 
price  of  said  horses,  the  snm  of  fifty  dollars." 
The  judgment  in  tlie  trial  court  was  for  the 
plaintiff.  The  verdict  for  the  plaintiff,  nn- 
der  the  evidence  placed  before  us,  can  only 
be  accounted  for  on  accorunt  of  the  Instruc- 
tlons.  Defendant  contended  at  the  trial  that 
be  bought  tluree  horses  of  plaintiff  as  one 
contract  and  sale  at  a  lump  price  of  917S; 
that  two  of  the  horses  were  of  small  value, 
and  fbe  third  one  was  ^  real  Incentive  to 
the  contract  This,  the  plaintiff  and  his 
mly  witness  practically  concede.  The  plain- 
tiff testified  that:  "I  told  him  [defendant]  I 
would  only  sell  him  the  three;  I  told  him 
tliat  if  he  would  take  the  three,  it  would  be 
9176i.'*  The  wltaees  In  plaintifTB  behalf  stat- 
ed that  of  the  two  poor  horses,  one  was 
valued  at  965  and  one  at  9^  and  the  good 
one  at  980,  making  9105.  bat  that  all  three 
were  priced  and  sold  at  9175.  Plaintiff  aft- 
erwards took  the  valuable  horse  from  de- 
fendant without  bis  consent 

Though  one  may  state  a  separate  value 
on  three  articles  of  property,  yet  if  lie  sell* 
all  three  In  solido  at  a  less  aggregate  price, 
be  cannot,  against  the  will  of  the  vendee,  re- 
take the  most  valuable  of  the  three  artlcle<i 
and  yet  recover  the  amount  of  the  separate 
value  stated  of  the  other  two  as  npon  an 
agreement  to  pay  that  valve. 

We  regard  the  criticism  by  defendant's 
conns^  made  on  the  various  Instructions 
given  in  plaintiff's  behalf  as  well  made  and, 
under  the  authorities  cited  by  them  in  their 
brief,  sach  instructions  shonld  not  have  been 


glvrai.  From  the  beet  we  can  gather  from 
the  short  record,  stating  the  evidence  In  a 
somewhat  disconnected  way,  the  defendant, 
having  retained  the  two  horses,  is  only  liable, 
ia  the  circumstances  here  stated,  for  their 
actual  value,  notwithstanding  it  is  less  than 
tbe  -sum  at  which  they  may  iiave  been  orig- 
inally valued  by  plaintiff.  And  that,  if  de- 
fendant was  damaged  by  the  retaking  of  the 
valuable  horse,  and  by  proper  plea  asks  to 
have  such  damages  allowed  him,  it  is  proper 
that  such  allowance  should  be  made. 

The  judgment  is  reversed  and  cause  is  re- 
manded.   All  concur. 


HAUOHAWAUT  et  al.  ▼.  ROTSH. 

(Kansas  City  Court  of  Appeals.    Missouri.    Dee. 
3,  1906.) 

1.  Estoppel  —  BQurrABLE   Estoppel  —  Posi- 
tion in  Judical  Psoceedinob. 

Where,  after  an  action  of  replevin  to  re- 
cover certain  aimtract  Ixraks  had  been  commen- 
ced, plaintiifs  discovered  that  defendant  had 
transferred  some  of  the  tMwks  to  a  third  per- 
son, and,  to  meet  obligations  they  had  assumed, 
made  expenditures  to  procure  the  books  from 
him,  and  by  an  amendment  of  their  pleading  set 
up  the  amount  expended  as  an  clement  of  dam- 
ages, and,  on  motion  of  defendant,  the  claim  was 
struck  out  as  not  being  relevant  and  as  not  con- 
stituting a  proper  element  of  damage,  defendant 
Is  estopped  from  asserting  in  a  sul>se<]uent  ac- 
tion to  recover  the  amount  so  expended  tliat  the 
claim  was  adjudicated  in  the  replevin  action. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  19,  Estoppel,  SI  165-ira.] 

2.  JUDOIIElfT  —  MATTBBS     CONCLtTDEO  —  DAM- 
AOES    RECOVEBABLE. 

Where,  in  an  action  of  replevin,  a  claim 
of  plaintiffs  for  damages  was  stricken  out  on 
motion  of  the  defendant  as  not  being  relevant, 
such  ruling  was  conclusive  in  a  subsequent  ac- 
tion on  the  same  claim  a^inst  the  position  of 
the  defendant  that  the  claim  was  adjudicated  in 
the  act  of  replevin. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  80,  Judgment  I  1251.] 

B.  Bleotion  op  Rehedies— Acts  Corstitut- 

INO  Eleotioit. 

Where,  after  plaintiffs  commenced  an  ac- 
tion of  replevin  for  certain  abstract  books,  they 
discovered  that  defendant  had  transferred  some 
of  the  books  to  a  third  person,  and  thereupon 
set  up  a  claim  for  ex^nditores  in  recovering  the 
l>ooks,  which  was  stricken  on  motion  of  defend- 
ant, and  the  action  proceeded  to  judgment  in 
favor  of  plaintiffs,  this  did  not  constitute  an 
election  of  remedies  barring  the  right  of  plain- 
tiffs to  recover  for  the  expenditures  in  a  subse- 
quent action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Election  of  Remedies,  |  14.] 

Appeal  from  Circuit  Court,  Jasper  County ; 
Howard  Gray,  Judge. 

Action  by  W.  F.  Haughawaut  and  others 
against  O.  D.  R<^se.  From  a  Judgment  in 
favor  of  defendant  plaintiffs  appeal.  Re- 
versed  and  remanded. 

Shannon  &  Shannon,  for  appellants.  A. 
B.  Spencer,  for  respondent 

ELLISON,  J.  This  Is  an  action  for  dam- 
ages, which  are  alleged  to  have  resulted  to 


Digitized  by 


Google 


102 


98  SOUTHWESTERN  REPORTBB. 


(M& 


the  plalntlflB  by  reason  of  the  following 
matters  as  set  forth  In  their  petition:  They 
allege  that  tbey  were  the  owners  of  a  set 
of  abstract  books  and  fnmltnre  In  an  ab- 
stract office,  subject  to  two  chattel  mortga- 
ges; that  the  books  were  In  possession  of  de- 
fMidant,  and  that  It  was  agreed  between 
them  that,  If  plaintiffs  woold  pay  and  dls< 
charge  the  mortgages,  defendant  wonld  de- 
llTer  up  to  them  the  abstract  books,  etc; 
that  plaintiffs  paid  the  mortgages  as  agreed, 
but  defendant  only  deltrered  np  a  portion  of 
the  books  and  other  Items.  Plaintiffs  then 
brought  an  action  of  replevin  against  defend- 
ant for  the  books  not  delivered  to  them, 
wherein  they  asked  for  possession  and  for 
damages.  The  sheriff  was  unable  to  find 
the  property,  for  the  reason  that  this  de- 
fendant had  wrongfully  delivered  them  to 
one  John  Funk.  Whoi  plaintiffs  made  their 
agreement  with  defendant,  whereby,  on  pay- 
ment of  the  mortgages,  defendant  would  de- 
liver them  the  property,  they,  supposing  they 
would  soon  become  possessed  of  it,  made  a 
contract  with  one  O.  B.  Gregg  obligating 
themselves  to  deliver  them  to  Oregg.  Plain- 
tiffs filing  to  get  the  property  in  their  re- 
plevin against  this  defendant,  as  Just  stated, 
and  being  pressed  with  a  soise  of  their  ob- 
ligation to  deliver  them  to  Oregg  as  they 
agreed  they  wonld  do  before  they  knew  tbey 
themselves  would  fall  to  get  them,  they  be- 
gan a  replevin  action  agrainst  Funk  for  the 
possession  of  the  property  so  wrongfully 
turned  over  to  him  by  this  defendant  The 
sheriff  could  find  only  a  portion  of  that  prop- 
erty. Plaintiffs,  realizing  that  they  were  be- 
ing further  foiled  and  delayed  In  getting  the 
property,  so  that  they  could  themselves  de- 
liver to  Gregg,  procured  the  consent  of  Funk 
to  make  known  where  the  property  was  and 
to  deliver  It  up,  by  paying  him  (Funk)  $125 
in  money  and  canceling  his  interest  in  one- 
half  of  $200  In  accounts,  making  $225  paid  to 
Funk.  In  addition  to  this,  they  paid  out 
$175  in  prosecuting  the  suit  against  B^mk  for 
attorney's  fees  and  traveling  expenses.  Plain- 
tiffs thereupon  filed  an  amended  petition  In 
their  replevin  action  against  this  defendant, 
setting  up  the  claim  they  here  sue  upon  in 
this  action  as  a  part  of  their  damages.  This 
defendant,  as  defendant  In  the  replevin  suit, 
made  his  motion  In  the  court  \n  which  the 
action  was  pending  to  strike  out  the  claim 
as  not  being  relevant,  and  that  It  did  "^ot 
constitute  proper  elements  of  damage."  Tbe 
court  sustained  the  motion.  The  replevin 
action  then  went  to  Judgment  in  plaintiffs' 
favor,  stripped  of  that  part  of  the  claim  for 
damages.  Thereafter  plaintiffs  brought  the 
present  action  for  damages  against  the  de- 
fendant, in  which  they  make  claim  for  the 
same  damages  that  were  stricken  out  of  their 
amended  petition  in  replevin,  as  Just  stated. 
Their  petition  sets  up  the  facts  substantially 
as  we  have  stated  them.  Tbe  defendant 
made  the  plea  of  res  adjndicata,  claiming 


that  the  cause  of  action  now  alleged  was 
adjudicated  by  tbi  action  of  the  court  in 
striking  it  from  tbe  amended  petition  in  tbe 
former  replevin  adtion,  and  that  It  became 
finally  determined  against  the  plaintiffs  and 
could  not  now  b0  made  the  subject  of  an- 
other action.  The"  trial  court  sustained  that 
view,  and  plalntift^  appealed. 

Whether  the  dattages  suffered  by  plaintiffs 
by  reason  of  their  expenditures  tn  getting 
the  property  from  Funk  could  be  property 
allowed  to  plaintiffs  in  their  replevin  suit 
against  defendant  we  need  not  say.  Stated 
differently,  we  do  not  consider*  it  necessary 
to  decide  whether  the  court  ruled  correctly 
on  the  motion  to  strike  out  the  claim.  The 
reason  is  this:  Tb&t,  admitting  they  were 
properly  allowable  in  that  action,  this  de- 
fendant, by  taking  the  position  that  they 
were  not,  and  having  the  court,  at  bis  In- 
stance, to  strike  them  out,  is  now  in  this 
separate  action  estopped  from  claiming  that 
they  are  res  adjndicata.  He  caused  them  to 
be  thrown  out  of  the  other  case,  because,  as 
he  claimed,  they  were  not  properly  there  to 
be  adjudicated,  and  he  ought  not  now  be  per- 
mitted to  say  they  were  adjudicated.  Ruck- 
elschans  v.  Oehme,  48  N.  J.  Eq.  436,  444,  22 
Atl.  184;  Phinncy  v.  Earle,  9  Johns.  (N.  T.) 
352;  MIchels  v.  Olmstead,  157  U.  S.  198,  201, 
15  Sup.  Ct  580,  39  L.  Ed.  671.  It  Is  a  rule 
In  this  state  ttiat  litigants  must  not  place 
themselves  in  inconsistent  positions.  Ben- 
sleek  V.  Cook,  110  Mo.  182,  19  S.  W.  642,  83 
Am.  St  Rep.  422.  '  But  aside  from  the  prop- 
osition of  law  Just  stated,  when  the  trial 
court  ruled  that  the  matters  of  damage  set 
up  In  the  amended  petition  could  not  be  al- 
lowed In  an  action  of  replevin,  and  struck 
out  that  portion  of  the  pleading  setting  up 
such  damage,  it  became  an  adjudication  to 
that  effect  and  beoame,  so  far  as  such  dam- 
ages were  concerned,  res  adjndicata,  bind- 
ing upon  both  parties.  Such  damages,  then 
so  far  as  this  case  is  concerned,  were  foreign 
to  the  action  of  replevin,  and,  not  having 
been,  tried,  tbey  may  be  made  the  subject  of 
another  action.  Rell  v.  Hoagland,  15  Mo. 
361 ;  Jamison  v.  Martin,  184  Mo.  422,  428,  83 
S.  W.  760.  The  fact  the  ruling  was  on  a 
motion  does  not  alter  the  rule.  Johns<m  ▼. 
Latta,  84  Mo.  139;  Railroad  t.  Mirrlelces, 
182  Mo.  126,  81  S.  W.  437. 

But  defendant  seeks  to  avoid  the  forego- 
ing very  Just  principle  by  denying  its  ap- 
plicability. He  Contends  that  the  case  should 
be  determined  trom  the  standpoint  of  elec- 
tion of  remedies,  and  governed  by  the  la-w 
applicable  thereta  And  that  plaintiffs  hav- 
ing voluntarily  chosen  the  remedy  of  repler- 
In,  they  can  only  recover  such  damages  as 
may  be  properly  allowable  in  such  an  action. 
But  it  should  be  borne  in  mind  that  when 
plaintiffs  made  their  election  to  sue  In  re- 
plevin, they  did  not  know  of  defendant's  con- 
duct with  Funk,  whereby  the  latter  was  put 
in  position   to  do  him  the  damage.    An  eleo- 
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tlon  of  remedies  refers  to  existing  condi- 
tions when  the  election  Is  made,  and  preenp- 
poaes  knowledge  on  the  part  of  the  elector. 
Jofanaon-Brlnkman  t.  Railway  Co.,  126  Mo. 
844,  851,  28  S.  W.  870,  26  li.  B.  A.  840. 
47  Am.  St  Rep.  675 ;  Paquin  r.  MlUiken,  163 
Mo.  102.  63  S.  W.  417,  1092.  But  It  may  be 
anggested  that  plaintiffs  acquired  knowledge 
of  all  tbelr  rights  before  the  replevin  action 
was  proeecnted  to  judgment,  and  that  they 
conld  then  have  dismissed  their  action  and 
taken  up  some  other  remedy.  We  think  to 
make  such  mode  compolsory  on  a  plaintiff  in 
replerin  wonld  be  nnjast  They  bad  found  a 
part  of  their  property  under  their  writ 
They  were  entitled  to  that  In  specie.  If  they 
desired  it  It  was  their  right  to  prosecute 
tbdr  case  to  judgment  In  order  to  save  what 
propnty  they  found;  and  they  should  not 
be  held  to  have  forfeited  their  right  to  dam- 
agca  for  the  wrongs  herein  stated  as  having 
been  draie  them  by  the  defendant,  merely  be- 
oanse  tb^  Insisted  upon  such  right 
It  followa  that  the  judgment  should  be  re- 
and  the  cause  remanded.    All  concur. 


STATE  r.  BINSWANGEB. 

(Kansas  Oity  Court  of  Appeals.    MlsBoorl. 
Dec.  3,  1906!) 

L  IHTOXICATIWG  LlQTJOBS— DBAMSHOPB— POW- 

KH  TO  Ltcbnsb— Statutes. 

Rev.  St  1899,  §  5508,  subd.  21,  conferring 
on  dties  of  the  second  clnss  the  "exclusive  pow- 
er to  license,  r^^ate  or  suppress  dramshops," 
expressly  excludes  the  general  state  law  as  to 
dramshops  from  oi>eration  within  such  cities. 

2.  Saxk— Refeai.  or  Statute. 

Rev.  St  1899,  S  5508,  subd.  21,  giving  cities 
of  the  second  class  exclusive  power  to  license, 
r^ulate,  and  suppress  dramshops,  was  not  re- 
pealed by  the  sulisequent  enactment  of  a  general 
law  governing  the  same  subject 

VM,  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29.  Intoxicating  Liquors,  |  47;  vol.  44, 
Statutes.  If  235-237.] 

3.  Stattttes— General  anu  Speoiai.  Acrs. 

Rev.  St  1899.  c.  91,  art.  H.  providing  a 
charter  for  cities  of  the  second  class,  was  not 
a  special  enactment,  but  was  a  general  law  ap- 

gUcable  to  all   cities  the  population  of  whidt 
rought  them  within  the  class  specified. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
VOL  44,  Statutes,  1 102.] 

i.  StiMDAT— Sale  of  Goodb— I/IQtjob. 

Rev.  St  1899,  {  5508,  subd.  21,  gave  cities 
of  the  second  class  exclusive  power  to  license, 
regulate,  and  suppress  dramshops.  A  city  of 
that  dass  passed  an  ordinance  prohibiting  the 
sale  of  intoxicating  liquors  on  Sunday  between 
8-..90  a.  m.  and  12:30  p.  m.  Held,  that  a  saloon- 
keeper in  sneh  dty  who  sold  liquor  on  Sunday, 
hut  not  within  the  hours  specified,  could  not 
be  convicted  of  "sellinsf  ^ooda  on  Sunday,"  in 
riolntion  of  Rev.  St.  1899,  {  2243. 

Appeal  from  Criminal  Court  Buchanan 
County;  -John  A.  Rich,  Special  Judge. 

Samuel  Blnswanger  was  convicted  of  selling 
goods  on  Sunday,  and  he  appeals.  Reversed. 
Defendant  discharged. 


Culver  &  Phillips,  for  appellant  John  D. 
McNeely,  for  the  State. 

ELLISON,  J.  The  defendant  was  prose- 
cuted by  Information  filed  by  the  prosecut- 
ing attorney  of  Buchanan  county,  for  selling 
and  retailing  fermented  or  distilled  liquor 
on  Sunday  contrary  to  the  provisions  of 
section  2243,  Rev.  St  1899,  in  relation  to 
"selling  goods  on  Sunday."  He  was  convict- 
ed In  the  trial  court,  and  fined  $25. 

The  cause  was  submitted  to  the  court 
without  a  jury,  on  a  statement  of  facts 
wherein  It  was  agreed  that  defendant  was 
regularly  licensed  as  a  dramshop  keeper  by 
the  city  of  St  Joseph,  a  city  within  Buchanan 
county;  that  he  sold  a  pint  of  whlslcy  and 
a  glass  of  beer  at  his  dramshop  In  such  ci^ 
on  Sunday,  the  8th  of  July,  1906 ;  but  that, 
prior  to  such  sale,  the  city  council  of  St 
Joseph  had  duly  ordained  a  general  ordi- 
nance concerning  dramshop  keepers,  which 
only  prohibited  the  sale  of  Intoxicating  liquor 
between  the  hours  of  8:30  a.  m.  and  12 :30  p. 
m.  on  Sunday;  and  that  the  sale  made  by 
defendant  was  not  within  that  time.  The 
city  of  St  Joseph  Is  a  city  of  the  second 
class,  and  Its  charter  Is  found  In  chapter 
91,  art  8,  Rev.  St  1899.  By  the  express 
terms  of  section  5508,  subd  21,  the  Legis- 
lature gave  to  such  cities  the  exclusive  power 
to  license,  regulate,  or  suppress  dramshops. 
In  State  v.  Kessells  (not  yet  officially  reported) 
96  S.  W.  494,  we  decided  that  such  charter 
expressly  excluded  the  general  state  law  as 
to  dramshops  from  operation  within  the  lim- 
its of  such  cities.  We  called  attention,  and 
gave  effect,  to  the  well-recognized  rule  of 
law  that  a  particular  provision,  such  as  con- 
tained in  BubdivlBlon  21  of  section  5508  of  the 
charter  of  cities  of  the  second  class,  would 
overcome  a  general  la\V  on  the  same  sub- 
ject; that.  In  effect,  the  special  provision 
operated  as  an  exception  to  the  general  law; 
and  also  that  an  enactment,  subsequently,  of 
a  general  law  did  not  have  the  effect  to  re- 
peal a  prior  special  provision.  In  addition 
to  the  authority  of  the  Missouri  Supreme 
Court  for  those  statements  of  rules  of  con- 
struction, we  refer  to  1  Dillon  on  Municipal 
Corp.  §1  87,  88,  where  the  author  discusses 
municipal  charters  In  their  relation  to  the 
general  state  law.  And  furthermore  it  ap- 
pears that  the  word  "exclusive"  has  been 
Inserted  In  the  charter  as  an  amendment 
It  is  getting  very  far  beyond  the  bounds 
of  reason  to  say,  In  the  light  of  that  fact, 
that  the  Legislature  did  not  mean  that  the 
control  of  the  council  of  cities  of  the  second 
class  should  be  an  exclusive  control.  In 
the  charter  of  such  cities  in  1879,  such 
cities  did  not  have  exclusive  control.  The 
law  then  was  that  such  cities  merely  bad 
power  "to  license,  tax,  regulate  or  suppress 
dramshops."  Section  4644,  Rev.  St  1879. 
But,  In  1889  (section  1266,  subd.  21,  Rev.  St 
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1889),  the  LeglBlatnre  amended  tbls  and  In- 
serted the  words  "excluslre  power"  Instead  of 
merely  "power,"  and  so  It  was  carried  Into  the 
Revision  of  1899.  Not  only  that,  but,  at  the 
same  time  this  amendment  was  put  Into  the 
charter,  the  Legislatore  also  amended  subdivl- 
Bion  18,  I  40M,  Rev.  St  1879,  so  as  to  carry 
out  the  Idea  of  ezclnslve  control  by  provid- 
ing for  dramshop  license  exclusively  from 
the  city,  the  dty  dividing  the  total  amount 
of  such  license  with  the  state  and  county. 
See  section  1256,  Rev.  St  1889,  subd.  20,  car- 
ried Into  Revision  of  1889,  t  5&0S,  subd.  20. 
So  that,  as  stated  In  the  Kessells  Case,  no 
state  or  county  license  has  ever  been  had  in 
such  city  since  such  ammdment,  a  period 
of  nearly  20  years.  In  addition  to  what  was 
stated  In  the  Kessells  Case  in  answer  to 
the  suggestion  that  the  general  law  of  1891 
(Acts  1891,  p.  128)  operated  as  a  r^eal  of 
the  charter  provision  in  controversy,  counsel 
for  defendant  call  attention  to  a  provision  in 
the  first  section  of  the  act  disclosing  that  it 
only  purports  to  afTect  dramshop  keepers  who 
are  licensed  under  the  provisions  of  that  act ; 
that  on  its  face  it  shows  that  it  has  no  ref- 
erence to  cities  of  the  second  class  where 
dramshop  keepers  are  licensed  in  the  man- 
ner required  by  the  charter  of  such  cities. 
The  law  of  1891  was  enacted  to  govern  dram- 
shops licoised  by  county  courts  as  therein 
required.  It  manifestly  bad  no  reference  to 
such  dramshops  as  were  under  the  exclusive 
control  of  cltlea  of  the  second  class  and 
where  license  fees  were  exclusively  fixed  by 
the  city  and  divided  by  the  city  with  the 
state  and  county  as  therein  Q>eciflcaIIy  di- 
rected. It  is  suggested  that  the  charter  of 
cities  of  the  second  class,  as  Interpreted  in 
State  T.  Kessells,  becomes  a  special  law  and 
gives  to  citizens  of  St  Joseph  a  ditferent 
law  from  other  citizens  of  the  state.  Our 
statute  (chapter  91,  Rev.  St  1899)  has  divid- 
ed all  the  cities  in  the  state  into  classes, 
there  being  four  in  number ;  and  in  addition 
thre  are  "towns  and  villages."  Each  of 
these  differs  in  many  ways  from  the  other  in 
regard  to  the  regulation  of  business,  or  licens- 
ing or  regulating  vocations.  They  likewise 
present  many  points  of  difference  In  various 
police  regulations.  The  chief  parts  of  the 
suggestions  now  made  to  us,  if  allowed  to 
be  of  any  force,  would  destroy  and  set  at 
naught  the  charters  of  all  cities  in  the  state. 
The  charter  which  has  been  construed  t)y  us 
was  not  made  especially  for  the  city  of  St 
Joseph,  but  for  all  cities  in  the  state  of  a 
certain  population,  which  are  designated  as 
cities  of  the  second  class.  The  charter  only 
becomes  the  charter  of  St  Joseph  by  reason 
of  it  belonging  to  that  class.  Such  charters 
are  not  special  enactments,  but  have  been 
repeatedly  recognized  as  general  laws  for 
nearly  80  years.  State  ex  rel.  v.  Tolle,  71 
Mo.  646;  Humes  v.  Railway  Co.,  82  Mo.  221, 
62  Am.  Rep.  869 ;  Stai«  ex  rel.  v.  Wofford,  121 
Mo.  61,  52  S.  W.  851 ;  State  ex  rel.  v.  County 


Court,  128  Mo.  427,  80  S.  W.  103,  31  S.  W. 
23;  Dunne  v.  RaUway  Co.,  131  Mo.  1,  82 
S.  W.  641. 

The  only  remaining  feature  In  the  case  re- 
lates to  the  dlfferrace  In  the  statute  under 
which  this  defendant  is  cliarged  from  that 
under  which  Kessells  was  prosecuted.  This 
defendant  as  already  stated,  is  charged  with 
a  violation  of  the  statute  relating  to  selling 
goods  on  Snnday,  in  that  he  sold  intoxicating 
liquors  on  Sunday,  while  Kessells  was  prose- 
cuted for  a  violation  of  the  dramshop  act 
in  selling  such  liquors  on  that  day.  We  are 
of  the  opinion  that,  the  Legislature  having 
given  over  to  cities  of  the  second  class  the 
exclusive  power  to  regulate  dramshops,  or  the 
sale  or  nonsale  by  dramshop  keepers  of  In- 
toxicating liquors  on  Sunday,  or  within  ctf- 
taln  hours  of  that  day,  being  matters  of  regu- 
lation, it  follows  that  defendant  not  having 
violated  the  city  ordinance  regulating  such 
sales,  should  not  have  been  convicted. 

The  Judgment  is  therefore  reversed  and 
the  defendant  Is  discharged.    All  concur. 


MEYERS  et  aL  ▼.  SMITH  et  al. 

(Kansas  City  Court  of  Appeals.    MiaaoorL 
Dec.  3,  190C!) 

BANKBTTPTOT— PJKFECr    AS    TO    Attachmknt— 
EXISTENOX  or  LlSN. 

Where  an  attactiment  was  executed  by  noti- 
fying a  debtor  of  the  defendant  that  property 
in  his  hands  belonging  to  the  defendant  waa  at- 
tached, and  not  by  actual  seizure,  but  judgment 
was  not  rendered  more  than  four  months  before 
the  commencement  of  proceedings  in  bankruptcy 
of  tlie  attachment  defendant,  no  lien  attached 
which  could  be  enforced  by  the  state  courts, 
notwithstanding  the  bankruptcy  proceedings. 

Appeal  from  Circnit  Court,  Linn  County; 
John  P.  Butler,  Judge. 

Action  by  C.  H.  Meyers  and  others  against 
E.  H.  Smith  and  another.  From  a  Judgment 
in  favor  of  defendants,  plaintifCs  appeal. 
Affirmed. 

C  O.  Bigger  and  A.  L.  Bumes,  for  appel- 
lants. B.  li.  White  and  West  &  Bresnehen, 
for  respondents. 

ELUSON,  J.  Plaintiffs  Instituted  this  ac- 
tion against  B.  H.  Smith  and  Mrs.  B.  H. 
Smith,  and  sued  out  an  attachment  In  aid. 
There  were  several  grounds  alleged  for  the 
attachment,  but  on  trial  of  the  plea  in  abate- 
ment, only  one  was  sustained,  viz.,  that  the 
defendants  were  about  to  remove  from  the 
state  with  intent  to  change  their  domicileL 
No  property  was  attached  belonging  to  Mrs. 
Smith,  and  the  attachment  was  dismissed  as 
to  her.  The  attachment  writ  was  executed 
as  to  E.  H.  Smith  by  the  sheriff  on  the  lOtb 
of  February,  1905,  summoning  J.  EL  Howe 
as  garnishee  by  declaring  in  writing  to  him 
that  he  attached  in  his  bands  all  money, 
property,  and  effects  belonging  to  E.  H. 
SmitlL  At  the  May  term,  1905,  regular,  in- 
terrogatories were  filed  and  propounded  to 


Digitized  by 


Google 


Mo.) 


CABTBB  y.  BOLSTER 


105 


Howe  as  to  whether  be  bad  Smith's  property 
in  bJB  bands,  etc.  Howe  filed  bla  answer  to 
nich  Interrogatories  at  the  same  term,  deny- 
ing tfaat  he  bad  any  property  of  Smith's,  or 
that  be  had  owed  him  anything.  Afterwards, 
the  trial  court  made  a  finding,  and  rendered 
Judgment  In  snch  finding  and  Judgment  It 
was  foimd  that  the  attachment  by  garnish- 
ment was  served  more  than  fonr  months 
prior  to  a  beginning  of  proceedings  in  bank- 
raptcy  by  said  B.  H.  Smith,  but  no  Judg- 
ment against  the  garnishee  bad  then  been 
rendered. 

The  contest  between  the  parties  Is  as  to 
flie  effect  to  be  given  to  the  bankruptcy  pro- 
ceedings found  by  the  trial  court  to  have 
bem  taken  by  B.  H.  Smith,  as  Just  set  out 
It  is  the  law  that  where  a  creditor  has  a 
lien  against  property  of  bis  debtor,  which 
was  a  lien  more  than  fonr  months  prior  to  the 
beginning  of  proceeding  In  bankruptcy,  and 
be  begins  proceeding  In  a  state  court  to  en- 
force It  before  bankruptcy  proceedings  are  be- 
gun, be  may  proceed  to  enforce  bis  lien  In 
the  state  court  though  the  proceedings  in 
the  state  court  were  begun  within  four 
months  of  the  proceedings  in  bankruptcy. 
Thus,  a  creditor  with  a  mechanic's  lien  may 
so  proceed  notwithstanding  the  after  proceed- 
ings in  bankruptcy.  Setbel  v.  Simeon,  62  Mo. 
255.  One  acquires  an  equitable  lien  against 
his  debtor's  property  by  filing  bis  creditor's 
bill,  and  serving  process;  and,  so,  if  be  flies 
socb  bill,  and  obtains  service  of  process  more 
than  four  months  prior  to  proceedings  In 
bankruptcy,  he  may  proceed  to  a  finality  in 
the  state  court  notwithstanding  after  pro- 
ceedings In  bankruptcy.  Metcalf  v.  Barker, 
187  U.  S.  166,  23  Sup.  Ct  67,  47  L.  Ed.  122. 
PlalntUTs  assume  that  they  bad  an  attach- 
ment lien  against  defendant's  property  an- 
tedating the  proceeding  In  bankruptcy  more 
than  four  months.  But,  while  the  attach- 
ment writ  was  executed  more  than  four 
months  prior  to  the  proceedings  in  bankrupt- 
cy, yet  it  was  executed,  not  by  an  actual 
seizure  of  property,  but  by  summoning  a 
debtor  of  the  defendant  as  garnishee  That 
manner  of  executing  a  writ  of  attachment 
does  not  create  a  lien  under  the  laws  of  this 
state.  McGarry  v.  Lewis  Coal  Co.,  93  Mo. 
237,  6  a  W.  81,  3  Am.  St  Kep.  522.  While 
the  seisnre  of  property  under  an  attachment 
writ  creates  a  Hen,  a  mere  garnishment  does 
not  The  cases  of  Marx  v.  Hart,  166  Mo.  503, 
66  &  W.  200, 89  Am.  St  Rep.  716,  and  Pepper- 
dine  v.  Bank,  100  Mo.  App.  387,  73  S.  W.  890, 
are  not  applicable  to  the  facts  of  this  case, 
and  do  not,  in  any  way,  announce  any  thing 
contrary  to  what  we  have  here  written.  In 
the  former,  the  proceeding  Involved  sureties 
whereas  It  was  the  principal  who  was  dls- 
chatged  In  bankmptcy ;  and,  besides  the  gar- 
nishment bad  ripened  Into  a  Judgment  (there- 
by becoming  a  Uea)  more  than  four  months 
before  proceedings  In  bankruptcy.  This  fact 
does  not  appear  by  any  direct  statement  to 
that  effect,  but  la  clearly  Inferable  from  the 


face  of  the  case.  In  the  latter  case,  thongb 
judgment  was  rendered  within  four  months 
of  the  beginning  of  proceedings  in  bankruptcy, 
an  attachment  lien  was  obtained  more  than 
fonr  months  before  snch  proceedings  by  an 
actual  seizure  of  property. 

The  view  of  the  trial  court  was  In  accord 
with  the  law,  and  Is  affirmed.    All  concur. 


OARTEOt  T.  BOLSTER  et  al. 

(Kansas   City   Court   of   Appeals.    Missouri. 
Dec.  3,  1900.) 

1.  IR8AI7S    Pkbsons— Inquisition— Jtjmsmo- 

TION — OWNEBS   OF  PbOPEBTY. 

Where  testator  provides  for  the  setting 
aside  of  property  sufficient  to  prodace  a  certain 
income  to  faie  paid  to  S.  as  trustee  for  F.,  an 
incompetent  who  nhali  pay  the  Hame  out  for 
the  benefit  of  F.  without  any  further  authority, 
F.  owns  no  property,  bj  reason  of  such  provi- 
sion, within  Rev.  St  1899.  i  3650,  as  modified 
by  I^ws  1903,  p.  200,  giving  the  probate  court 
jurisdiction  to  Inquire  into  the  insanity  of  a 
person  who  is  the  owner  of  property. 

2.  Pbohibition— Want  op  JuBisDionon. 

Writ  of  prohibition  will  issue  against  the 
exercise  of  jurisdiction  by  a  court  where  the 
facts  are  undisputed,  and,  as  a  matter  of  law, 
nnder  them  the  court  is  without  jurisdiction  of 
the  case. 

[Ed.  Note.— For  cases  in  point,  sea  Cent  Dig. 
vol.  40,  Prohibition,  ||  7-15,  20-30,  37-56.] 

Petition  by  Frank  Carter  for  writ  of  pro- 
hibition to  Charles  W.  Bolster  and  others. 
Writ  granted. 

B.  G.  Hall  and  W.  S.  Herdon,  for  petitioner. 
J.  E.  Gk)odricb  and  Frost  &  Frost,  for  re- 
spondents. 

EIXISON,  3.  This  proceeding  arises  on  a 
petition  for  a  writ  of  prohibition  to  be  is- 
sued to  the  respondent  as  probate  Judge  of 
Clinton  county.  A  demurrer  has  been  filed 
as  to  the  8u£Bciency  of  the  petition.  It  ap- 
pears from  the  allegations  therein  that  Luth- 
er Carter  died  in  February,  1900,  leaving  a 
widow  and  children  as  well  as  a  will  and 
testament  duly  ex^uted  and  which  has  since 
been  duly  probated;  that  among  the  pro- 
visions of  such  will  are  the  following: 
"Fourth :  My  beloved  son,  Frank  Carter,  be- 
ing incompetent  I  desire  that  he  shall  live 
with  my  wife,  Margaret  S.  Garter,  so  long 
as  be  may  desire,  on  the  land  devised  to  her 
as  aforesaid  and  for  the  care,  support  and 
maintenance  of  my  said  son,  Frank  Carter, 
I  hereby  set  apart  from  my  estate  if  there 
be  a  sufficient  amount  of  personal  estate,  the 
sum  of  six  hundred  dollars  as  an  annuity  to 
be  paid  to  Samuel  L.  Carter  as  trustee  for 
the  said  Frank  Carter,  and  in  case  the  per- 
sonal estate  be  not  sufficient  for  such  annuity 
and  the  annuity  provided  for .  Margaret  S. 
Carter  as  aforesaid  I  direct  that  the  same  be, 
and  I  hereby  make  the  same  a  charge  upon 
the  lands  hereinafter  devised  to  my  said  chil- 
dren, Samuel  L.  Carter,  John  W.  Carter 
and  Mary  B.  Walters  one-third  part  each. 
•  •  •  Eighth :  Having  full  faith  and  con- 
fidence in  my  son,  Samuel  L.  Carter  I  do 
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iMnby  nominate  and  appoint  him  to  be  the 
executor  of  this  mj  last  will  and  testament 
and  also  as  trustee  to  take  charge  and  care 
tor  the  annuity  above  provided  tor  my  son, 
Frank  Carter,  and  he  Is  hereby  authorized  to 
pay  the  same  out  tor  the  benefit  of  said 
Frank  Carter  without  any  further  authority 
and  I  request  that  he  be  not  required  to  enter 
Into  any  bond  as  my  executor."  The  Frank 
Carter  mentioned  In  such  provisions  Is  the 
petitioner  herein  and  the  Samuel  L.  Carter 
therein  mentioned  la  his  brother,  and  he  has 
taken  upon  himself  the  duties  therein  placed 
upon  him  by  his  deceased  father.  It  is  al- 
leged that  Frank  is  living  with  his  mother 
upon  the  lands  devised  to  her  and  that  the 
annuity  has  been  regularly  paid  to  him 
(Samuel)  as  trustee  by  the  executor,  and 
that  Samuel  has  managed  said  trust  fund 
and  paid  out  and  applied  all  sums  necessary 
to  his  (Frank's)  care,  support,  and  mainte- 
nance, according  to  the  direction  of  the  will. 
The  petition  then  avers  that  the  petitioner 
has  no  property,  and  that  his  rights  under 
the  aforesaid  clauses  of  the  will  are  his  only 
means  of  support;  that  the  respondent,  as 
Judge  of  the  probate  court,  on  Information 
filed  therein  charging  that  the  petitioner  Is 
a  pa:w>n  of  unsound  mind  and  Incapable  of 
managing  his  affairs,  or  of  conducting  his 
business,  and  asking  that  his  sanity  be  in- 
quired into,  to  the  end  that  a  guardian  may 
be  appointed  for  him,  upon  filing  said  In- 
formation, Issued  a  notice  to  the  petitioner 
notifying  him  that  inquiry  as  to  his  sanity 
and  matters  stated  in  such  Information 
would  be  had  In  the  probate  court  on  De- 
cember 14,  1905,  and  that  he  take  notice 
thereof;  that  the  notice  was  served  upon 
him ;  and  that  he  appeared  before  said  court 
and  moved  to  dismiss  the  proceeding  on  the 
ground  that  such  court  had  no  jurisdiction. 
The  motion  set  out  that  the  petitioner  was 
not  the  owner  of  property;  that  the  provi- 
sion for  petitioner  was,  by  the  will,  givoi  to 
Samuel  L.  Carter  as  trust!ee,  to  be  under  his 
sole  management  and  control,  and  that  the 
probate  court  had  no  Jurisdiction  to  control 
said  trustee;  that  said  motion  was  overruled, 
and  that,  over  the  protest  of  the  petitioner, 
the  respondent  proceeded  to  Impanel  a  Jury 
to  Inquire  into  his  sanity,  and  that  such  Jury 
retnmed  a  finding  that  the  petitioner  was  of 
unsound  mind  and  Incapable  of  managing  his 
affairs ;  that  the  respondent,  without  right  or 
Jurisdiction  in  the  premises,  appointed  Samn- 
el  E.  Walters  guardian  of  his  person  and  es- 
tate under  chapter  89,  Rev.  St  1899,  to  take 
charge  of  the  trust  fund  arising  under  the 
win  and  in  contravention  of  Its  provisions; 
that  said  Walters  has  qualified  as  such  guar- 
dian and  is  attempting  to  take  charge  of  such 
fund  and  to  manage  and  control  it  under 
the  orders  of  respondent  as  such  Judge  of 
probate.  The  petition  then  alleges  that  the 
petitioner  lias  no  property  whereby  the  pro- 
bate court  or  respondent  could  exercise  any 
Jurisdiction   in  the   premises;    that,    being 


wtthotit  any  property,  tiie  whole  proceeding 
carried  on  before  the  respondent  is  without 
Jurisdiction  or  legal  right,  and  ia  an  unwar- 
ranted assumption  of  Judicial  power.  A  oon- 
structlon  of  the  statute  In  connection  witti 
the  provisions  of  the  will  above  set  out  will 
determine  the  case.  The  statute  (sectloa 
3650,  Rev.  St.  1890)  reads:  "If  Informatloa 
in  writing  be  glrea  to  tlie  probate  court 
that  any  penK»  in  its  ooonty  is  an  Idiot, 
lunatic  or  person  of  unsound  mind,  and  in- 
capable of  managing  his  affairs,  and  pray- 
ing that  an  inquiry  thereinto  be  liad,  the 
court,  if  satisfied  that  there  Is  good  cause  for 
ttie  exercise  of  its  Jurisdiction,  shall  cause 
the  facts  to  be  Inquired  hito  by  a  Jury."  But 
afterwards  (Laws  1903,  p.  200)  that  statute 
was  amended  by  adding  thereto  the  follow- 
ing :  "Provided  that  the  probate  court  shall 
not  have  Jurisdiction  to  Inquire  into  the  in- 
sanity of  any  person  who  Is  the  owner  of  no 
property."  It  Is  therefore  manifest  that.  If 
E^ank  Carter  was  not  the  owner  of  property, 
the  probate  court  was  without  authority 
to  bear  the  proceedings  as  to  his  sanity  and 
to  appoint  a  guardian,  and  the  writ  should 
be  made  absolute. 

After  full  examination  of  the  arguments 
and  briefs  of  the  respective  counsel  herein, 
we  have  concluded  that  the  will  aforesaid 
did  not  make  the  petitioner  the  owner  of 
property  as  that  expression  was  Intended  to 
be  understood  by  the  stetute.  The  word' 
"property,"  as  well  as  "owner,"  may  be  used 
to  convey  a  meaning  sometimes  broad  and 
sometimes  quite  restricted.  In  its  general 
and  commonly  accepted  sense,  ownership  and 
property  would  necessarily  imply  the  power 
of  sale— Jus  disponoidi.  St.  Louis  r.  Hill. 
lie  Mo.  533,  634,  22  S.  W.  861,  21  L.  R.  A. 
226.  Donbtless  It  may  and  Is  frequently 
nsed  In  a  more  restricted  sense.  In  the  sense 
of  the  stetute  now  under  consideration,  the 
property  which  the  person  thought  to  be  in- 
sane must  own  Is  property  which  he  has  been 
managing  and  controlling,  or  which  he  may 
manage  and  control  in  his  direction  of  his 
affairs.  The  stetute  contemplates  that.  If  be 
be  found  of  nnsound  mind,  a  guardian  of  his 
person  and  his  property  be  appointed  who 
sliall  take  upon  himself  the  management  and 
control  of  such  property.  Such  guardian  is 
compelled  to  take  charge  of  said  property  and 
make  an  inventory  thereof,  and  to  provide 
for  his  support  and  maintenance.  Sections 
3654,  3662,  3063,  3664,  Rev.  St  1899.  Those 
stetotory  provisions  are  not  compatible  with 
the  provision  made  for  the  petitioner  by  his 
father,  which  respondent  claims  to  be  "prop- 
erty"—claims  to  be  an  ownership  of  property. 
The  duties  of  the  guardian  "of  the  person 
and  estate"  of  the  petitioner  and  the  dnties 
of  the  trustee  appointed  by  the  will  would 
be  in  constant,  irreconcilable  conflict  By 
authority  of  the  will,  the  trustee  "Is  horeby 
authorized  to  pay  the  same  out  for  the  benefit 
of  Frank  Carter  without  any  further  authori- 
ty."   By   virtue  of  the  proceedings   in   the 
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probate  cotort,  the  cQudlan  Is  tberaby  au- 
thorized to  do  the  same  thing  without  any 
other  antborlty.  The  right  and  power  of 
each  would  spring  from  a  different  source 
and  Its  exerdae  by  both  would  be  altogether 
bmpractlcable.  To  be  an  owner  of  property 
In  the  sense  of  the  statute,  the  person  for 
whom  a  guardian  Is  sought  to  be  appointed 
must  liaye  that  character  of  ownership  and 
the  property  must  be  that  character  of  prop- 
erty which  may  iMun  under  the  control  and 
superrlalon  of  the  probate  court  The  owner- 
ship and  property  must  be  such  as  that  the 
guardian  can  exercise  his  ofBclal  dutlea  and 
functions  over  It,  aa  they  are  laid  down  in 
the  statute.  The  entire  face  of  the  statute 
shows  that  the  guardian  must  take  exclusive 
diarge  of  the  property  and  care  of  the  person. 
There  had  grown  up  through  the  state  a  num- 
ber of  proceedings  of  inquiry  into  the  sanity 
of  persons  whoe  such  persons  had  no  prop- 
erty and  the  different  counties  had  large 
bills  of  costs  to  pay.  Haying  no  property 
whidi  oonld  be  placed  In  charge  of,  and  un- 
der the  administration  of,  a  guardian,  the 
proceedings  were  mere  empty  form,  with  no 
other  result  than  useless  expense  to  the 
county  and  which  the  county  was  compelled 
to  pay.  Section  866S,  Rer.  St  1B99.  Influ- 
enced by  consideration  of  such  state  of  af- 
fairs, the  Legislature  took  away  Jurisdiction 
of  the  probate  courts  in  all  cases  where 
there  was  no  property,  nor  ownership  of  prop- 
arty,  of  the  character  we  hare  stated.  It 
most  be  borne  in  mind  that  the  provision 
made  for  petitioner  came  upon  him,  not  as 
his  right  He  had  no  vested  right  to  wbat 
is  here  termed  "property."  It  came  upon 
him  from  his  father's  wilL  It  Is  not  some- 
thing (by  whatever  name)  which  he  has  ac- 
quired, or  wtdch  he  has  gotten  from  some 
unrestricted  source.  His  father  has  seen  fit 
to  put  the  legal  title,  or  ownership,  in  a 
trustee  of  his  own  selection,  and  there  the 
title  remains.  Simpson  v.  Ersiner,  INS  Mo. 
157,  56  S.  W.  1029.  The  father  had  the  un- 
doubted right  and  legal  power  to  restrict 
the  provision  he  made  as  seemed  to  him  best, 
and  to  put  the  administration  of  such  pro- 
vision In  whom  he  pleased.  If  he  did  not 
act  wisely,  it  Is  a  misfortune  inheroit  In 
human  affairs,  but  it  cannot  be  corrected  In 
the  manner  attempted.  It  Is  naturally  sug- 
gested, what  is  to  become  of  the  trusteeship 
and  the  provision  going  along  with  It,  if 
the  trustee  should  die,  or  become  recreant 
to  his  duty  and  the  like?  In  such  case,  th« 
equity  powers  of  a  court  of  competoit  Juris- 
diction may  be  exercised  to  remedy  such  un- 
fortunate sltnatlcm,  and  such  power  can  be 
called  Into  requisition  in  various  ways.  Such 
power,  however,  does  not  exist  in  the  probate 
courts.  In  re  Glover's  Bst,  127  Mo.  153,  29 
8.  W.  982.  There  is  no  doubt  that  so  far 
as  this  case  is  concerned,  the  attempted  ex- 
ercise of  Jurisdiction  by  the  j>robate  court 
arose  from  a  commendable  desire  to  faith- 


fully discharge  duties  and  functions  which 
It  conceived  it  had  authority  to  perform. 
But,  believing  the  court  did  not  give  a  cor- 
rect Interpretation  to  the  statute,  we  over- 
rule the  demurrer. 

The  cause  being  then  submitted  on  aa  an- 
swer and  agreed  statement  of  facts,  we  find 
nothing  therein  to  affect  the  conclusions 
reached  on  the  demurrer.  Much  of  the  argu- 
ment lias  been  devoted  to  that  which  we  have 
already  disposed  of,  and  we  have  not  found 
any  reason  for  changing  our  conclusions. 
Considerable  stress  has  been  put  upon  the 
point  that  the  probate  court  has  a  light  to 
pass  upon  contested  facts,  and,  though  It 
should  err,  It  ought  not  to  be  prohibited  In 
this  proceeding.  But  In  this  case  there  are 
no  contested  facts.  The  facts  which  exist 
are  not  controverted  and  they  only  present 
the  question  of  law  which  arises  on  admitted 
facts.  In  such  cases  the  writ  of  prohibition 
may  issue.  We  decided,  in  Coleman  v.  Dai- 
ton,  71  Mo.  App.  14,  that,  though  a  protmte 
court  had  no  Jurisdiction  to  inquire  into 
the  sanity  of  one  not  a  resident  of  the  coun- 
ty, yet,  where  the  question  of  residence  was 
a  matter  of  dispute  between  the  parties  and 
formed  an  Issue  of  fact,  the  probate  court 
had  Jurisdiction  to  iwss  on  the  question  thus 
presented,  and  that  a  mere  erroneous  finding 
of  the  fact  would  not  Justify  prohibition. 
But  no  such  decision  would  have  been  made 
if  there  had  been  facts  conceded  showing 
the  party  was  a  nonresident  In  this  case 
there  has  not  been,  and  Is  not  now,  any  dis- 
pute aa  to  the  facts.  The  dispute  is  as  to  the 
law  arising  on  the  facts,  and  we  have  decided 
that  under  the  law  of  the  case,  the  probate 
court  was  without  Jurisdiction.  Notwith- 
standing a  court  may  have  Jurisdiction  of  a 
class  of  cases  to  which  a  particular  case  be- 
longs, yet  It  may  not  have  Jurisdiction  of 
the  particular  case.  Thus,  a  court  may  have 
Jurisdiction  of  contested  election  cases,  yet 
If  there  be  no  notice  of  contest  In  a  particular 
case,  the  court  would  be  without  Jurisdiction 
and  may  be  prohibited.  State  ex  rel.  v. 
Spencer,  164  Mo.  48,  63  S.  W.  1118,  and  166 
Mo.  279,  65  S.  W.  981.  Neither  will  it  do  to 
say  that,  because  a  court  may  have  Juris- 
diction of  a  class  of  cases  to  which  the  case 
before  it  belongs,  then  It  has  right  to  decide 
it  bad  Jurisdiction  of  that  case  when  the 
record  conclusively  shows  that  it  had  not, 
and  thus  remit  the  aggrieved  party  to  his 
appeal.  State  ex  reL  r.  Sale,  188  Mo.  403, 
87  S.  W.  967;  State  ex  rel.  v.  Bradley,  193 
Mo.  33,  91  S.  W.  483.  The  right  to  an  appeal 
Is  not  always  an  adequate  remedy,  and  does 
not  always  prevent  relief  by  prohibition. 
State  ex  reL  v.  Fort,  107  Mo.  App.  328,  81  S. 
W.  476;  State  ex  rel.  T.  Kby,  170  Mo.  497, 
71  S.  W.  52.  It  does  not  necessarily  follow 
that  because  a  court  may  have  Jurisdiction 
to  decide  whether  it  has  Jurisdiction  (as  it 
is  sometimes  expressed),  the  party  aggrieved 
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by  sach  dectelon  must  be  condnsiTely  dented 
relief  by  prohlbitloiL  The  results  of  numer- 
ous cases  determined  by  the  Supreme  Oonrt 
show  that  such  a  mle  does  not  prevail,  and 
that.  If  It  did,  different  conclusions  would 
have  been  reached  In  these  cases.  See, 
among  others,  State  ex  rel.  v.  Wood,  166  Mo. 
426,  66  8.  W.  474,  48  L.  R.  A.  696;  State 
ex  rel.  t.  Spencer,  166  Mo.  271,  66  S.  W.  881. 
If  that  was  the  law,  the  effective  relief  and 
force  of  the  writ  would  be  cut  in  half. 

There  were  other  suggestlona  made  by 
briefs  and  In  argument,  but  we  do  not  consid- 
er them  as  affecting  our  conclusions.  A 
peremptory  writ  will  issue.  The  other  Judg- 
es concur. 


WHBLES8  T.  SERRANO. 

(St.  Louis  Court  of  Appeals.    Missouri.    Not. 
27,  1906.) 

1.  JTTDamRT— Res  Judicata. 

Where  an  attorney  sues  for  senrices  ren- 
dered  and  recovers  judi:nient,  such  judgment  is 
not  a  bar  to  another  action  for  different  legal 
services  rendered  the  same  party  under  a  sep- 
arate contract,  though  both  contracts  were  fully 
performed  when  the  first  action  was  commen- 
ced. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  I  1106.] 

2.  Actions  —  Splittino  —  Sepakatb  Con- 

TKACTS. 

Separate  actions  may  be  brought  for  dif- 
ferent legal  services  rendered  the  same  parry 
under  separate  contracts,  though  both  contracts 
were  fully  performed  at  the  time  the  actions 
were  commenced. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  1,  Action,  i  649.] 

3.  Appeal— Review— Habuless  Ebbob. 

In  an  action  tried  without  a  jury,  in  which 
there  was  a  defense  of  prior  adjudication,  a  dec- 
laration of  law  was  given  that  if  defendant  was 
employed  to  render  the  legal  services  alleged, 
and  under  such  employment  represented  defend- 
ant, he  was  entitled  to  recover  their  reasonable 
value.  Other  declarations  given  toolc  into  con- 
sideration the  defense  of  res  adjudicata,  and 
stated  the  facta  necessary  to  maintain  it,  which 
the  court  found  not  in  fact  to  exist.  Held  tibat, 
plalntlft  being  in  any  event  entitled  to  his  judg- 
ment, any  error  in  omitting  such  element  from 
the  first  declaration  of  law  was  liarmless. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  4036.] 

4.  TBIAIi  —  Tbiai,  Befobb  Coubt— Deolaba- 
TIONB   OF   LAW-tSufFICIENOT. 

In  view  of  the  other  declarations  given,  and 
the  findiuKs,  the  first  declaration  was  not  errone- 
ous, as  indicating  that  the  court  had  lost  sight 
of  the  defense  of  prior  adjudication  or  one  on 
the  merits  based  on  the  same  facts. 

Appeal  from  St.  Ix>uls  County  Court;  0. 
Orrlck  Bishop,  Judge. 

Action  by  Joseph  Wheless  against  Rafael 
P.  Serrano.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

P.  R.  FUtcraft,  for  appellant  Joseph 
Wheless,  pro  se. 

OOODB,  J.  Respondent,  who  is  an  attor- 
ney at  law,  filed  two  actions  on  the  same  day 
before  a  Justice  of  tbe  peace  against  appel- 


lant to  recover  for  legal  services.  In  bis 
statement  of  his  cause  of  action  in  what  we 
will  designate  as  "Case  No.  1,"  he  set  out 
four  Items  aggregating  $499.25.  One  of  the 
items  was  for  a  fee  of  $350  for  services  as 
attorney  in  tbe  case  of  Serrano  v.  Miller- 
Teasdale  Commission  Company,  an  action  In- 
stituted In  the  circuit  court  of  the  city  of  St. 
Ix>uis  to  recover  $2,000  for  the  tortious  con- 
version of  pri^erty.  Another  Item  was  for  a 
fee  of  $76  for  services  in  the  case  of  Serrano 
V.  Oreenguard,  an  action  for  $4,600,  insti- 
tuted in  the  St  IJouls  circuit  court  for  per- 
sonal injuries  to  one  A.  P.  Serrano,  appel- 
lant's brother.  The  third  Item  was  for  cash 
advanced  to  pay  for  printing  briefs  on  tbe 
appeal  of  the  case  of  Serrano  v.  MUler-Teas- 
dale  Commission  Company.  The  fourth  item 
was  for  $50  for  an  opinion  on  the  title  to 
some  mining  property.  The  statement  filed 
in  tbe  case  which  we  will  designate  as  "Case 
No.  2"  consisted  of  a  single  item,  and  was 
for  a  fee  of  $500  for  legal  services  rendered 
by  respondent  as  attorney  for  appellant  Raf- 
ael P.  Serrano,  In  an  action  Instituted  against 
blm  by  Elverett  P.  Teasdale  in  the  circuit 
court  of  the  city  of  St  Louis  to  recover 
$20,000  damages  for  malicious  prosecution. 
In  case  No.  1  respondent  got  Judgment  against 
appellant  for  $249.25  In  the  Justice's  conrt 
On  appeal  that  Judgment  was  affirmed  In  the 
circuit  court  and  snbsequently  paid.  In  case 
No.  2  the  judgment  in  the  Justice's  court  went 
in  favor  of  appellant;  but,  the  cause  having 
been  carried  to  the  circuit  court  and  there 
tried  anew.  Judgment  was  awarded  to  re- 
qwndent  for  $250,  from  which  Jndgment  tbe 
present  appeal  was  prosecuted. 

Tbe  defense  to  tbe  action  was  twofold. 
Tbe  defense  on  tbe  merits  was  that  re- 
spondent being  an  attorney  engaged  In  tbe 
practice  of  law  in  the  city  of  St  Louis,  and 
appellant  the  consul  of  tbe  republic  of  Mex- 
ico in  said  city,  they  had  agreed,  prior  to 
the  performance  of  any  legal  services  by  re- 
spondent that.  If  tbe  consul  would  turn  over 
to  respondent  such  legal  business  as  he  con- 
trolled by  virtue  of  his  office,  respondent 
would  attend  to  all  his  individual  business 
for  a  nominal  fee.  The  other  defense  was, 
in  effect  a  plea  of  prior  adjudication,  and 
that,  the  present  cause  of  action  having  ac- 
crued when  case  No.  1  was  filed  in  the  Jns- 
tlce'B  court  and  as  It  covered  the  same  char- 
acter of  services  embraced  in  the  statement 
filed  In  case  No.  1,  respondent  was  bound  to 
Include  the  item  covered  by  the  present  case  In 
the  other  one,  was  precluded  from  splitting 
bis  demand,  and  hence  the  payment  of  the 
Judgment  In  case  No.  1  was  a  bar  to  his  recov- 
ery In  this  case.  There  was  a  confiict  ot 
evidence  in  regard  to  the  defense  on  the 
merits,  and  It  is  stated  In  appellant's  brief 
that  the  court  sitting  as  a  Jury  having  found 
the  issues  of  fact  for  respondent  under  prop- 
er declarations  of  law  relating  to  those  Is- 
sues, they  are  not  to  be  considered  on  tlie 
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appeal,  and  part  of  the  evidence  bearing  on 
them  Is  omitted  from  the  record.  Borne 
teferenoe  to  such  evidence  as  we  have  before 
na  la  necessary  to  a  correct  diQ)osltlon  of 
the  defense  of  former  adjudication.  Appel- 
lant testified  that  be  made  the  arrangemrait 
with  respondent  to  attend  to  appellant's  In- 
dlvldnal  business  for  a  nominal  fee  at  the 
date  of  the  Institution  of  the  case  of  Serrano 
▼.  Greengnard,  or  on  February  11,  1904 ;  that 
there  never  was  any  other  contract,  and  all 
respondent's  legal  services  were  rendered 
pursuant  to  the  arrangement  then  made.  Re- 
spondent contradicted  this  testimony,  and 
swore  that  Serrano  had  sent  talm  consulate 
business  for  two  or  three  years,  but  with  no 
understanding  that  Serrano's  personal  affairs 
of  a  legal  sort  were  to  be  looked  after  by  re- 
spondent for  a  nominal  fee,  because  of  the 
consulate  business  to  be  thrown  to  respond- 
ent; that  Serrano  employed  him  in  the  case 
of  Serrano  v.  MIIIer-Teasdale  Commission 
Company  after  it  had  been  i)endlng  a  year 
and  without  referring  to  any  other  business; 
and  that  respondent  brought  the  suit  of  Ser- 
rano T.  Greengnard  at  appellant's  request 
It  was  further  shown  Serrano  requested 
Wheless  to  enter  appearance  In  tbe  suit  of 
Teasdale  t.  Serrano,  which  was  snccessfnlly 
defended.  No  fee  was  agreed  on  In  either  of 
these  cases,  and  In  the  two  actions  Instituted 
by  respondent  to  recover  for  his  services  he 
obtained  judgment  <m  quantum  meruit.  The 
learned  circuit  Judge  who  tried  this  case  de- 
clared the  law  relating  to  tbe  defense  of  tbe 
alleged  splitting  of  respondent's  cause  of  ac- 
tion to  be  that  If  the  court  found  from  the 
evidence  that  Serrano  made  separate  and 
distinct  contracts  of  employment  with  re- 
spondent In  each  of  the  matters  referred  to  in 
the  evidence,  and  the  contract  made  for  re- 
spondent's services  in  tbe  case  of  Teasdale  v. 
Serrano  (L  e.,  tbe  services  sued  for  In  this 
action)  was  made  at  a  time  long  after  the 
employmeit  and  services  In  tbe  other  mat- 
tes mentioned  and  while  the  same  were 
pending  and  undisposed  of,  th«a  any  suit 
or  Judgment  for  legal  services  rendered  In 
tbe  case  of  Serrano  v.  Teasdale  was  not  a 
bar  to  a  recovery  In  the  present  case ;  but  the 
cause  of  action  sued  on  herein  is  a  separate 
and  IndQwndent  contract  of  employment. 
7%e  declaration  of  law  given  for  appellant 
on  tbe  question  stated,  In  effect,  that  if  the 
court  found  that  on  or  about  the  month  of 
rebmaiy,  1904,  It  was  agreed  by  the  parties 
ai>peUant  should  turn  over  to  respondent  any 
legal  bnrtness  under  appellant's  control,  and 
In  consideration  thereof  respondent  would  at- 
'tend  to  aivellant's  personal  legal  business 
for  a  nominal  fee,  and  thereafter  respondent 
attended  to  appellant's  legal  business,  and  tbe 
latter  turned  over  to  the  former  the  legal 
traainess  which  came  to  the  consulate  in  ac- 
cordance with  said  agreement,  and  that  prior 
to  the  institution  of  this  suit  respondent  had 
represented  appellant  in  the  case  of  Serrano 
T.  MllIer-Teasdale  Commission  Company  na- 


der  said  agreement,  and  that  on  the  same 
day  this  suit  was  instituted  another  suit  was 
brought  for  the  recovery  of  a  fee  in  the  suit 
of  Serrano  against  said  commission  company, 
and  thereafter  Judgment  was  recovered  In 
said  other  suit  and  paid,  and  that  tbe  legal 
services  rendered  and  sued  for  In  tbe  present 
case  under  the  aforesaid  agreement  had  been 
and  were  fully  performed  at  the  time  of  the 
institution  of  said  other  suit  by  respondent, 
then  the  fees  In  the  two  cases  of  Serrano  v. 
Teasdale  and  Teasdale  v.  Serrano  constituted 
an  entire  demand,  which  could  not  be  split 
and  separate  actions  brought  In  respect  of  it 

The  court  below  having  found  a  verdict  for 
respondent,  it  Is  apparent,  and,  indeed,  is 
conceded,  that  tbe  finding  was  in  respond- 
ent's favor  on  tbe  issue  of  whether  or  not  he 
agreed  to  attend  to  appellant's  personal  legal 
business  tor  a  nominal  fee  in  consideration 
of  receiving  other  business  through  the  con- 
sulate. In  other  words,  tbe  court  found  no 
such  agreement  bad  been  made.  It  is  ap- 
parent,  too,  from  the  legal  propositions  de- 
clared, that  tbe  court  found  the  fee  involved 
in  tbe  present  action  was  earned  under  a 
separate  contract  of  employment,  indepmd- 
ent  of  the  contract  of  employment  in  the  case 
of  Serrano  v.  MllIer-Teasdale  Commission 
Company,  the  fee  for  which  was  embraced 
in  case  No.  1,  and  satisfied  by  the  payment 
Of  the  Judgment  rendered  therein.  As  the 
testimony  was  conflicting,  the  court  was  war- 
ranted in  making  these  findings,  and  there  Is 
no  contention  to  tbe  contrary.  But  appel- 
lant Insists  that  because  the  Item  sued  for 
in  this  case  arose  in  a  transaction  of  the 
same  character  as  tbe  transaction  out  of 
which  the  other  fee  grew — that  Is,  out  of  the 
relation  of  attorney  and  client — and  because, 
further,  the  fee  in  controversy  had  accrued 
and  was  due  when  the  statement  was  filed 
before  the  Justice  in  case  No.  1,  respondent, 
was  bound  to  include  this  item  in  the  other 
action,  and  therefore  the  Judgment  In  tbe 
other  action  is  a  bar.  This  position  would 
only  be  tenable  by  disregarding  the  findings 
of  fact  made  by  the  learned  clrcut  Judg&  If 
the  two  fees  accrued  under  separate  and 
distinct  contracts  of  employment  respond- 
ent might  have  united  them  In  one  suit,  but 
was  not  bound  to  do  so.  They  represented 
separate  causes  of  action  which  he  had  the 
right  to  maintain  separately.  Flaherty, 
Adm'r,  v.  Taylor,  36  Mo.  447;  Union,  etc.. 
Trans.  Co.  v.  Traube,  59  Mo.  S55,  362 ;  Hoff- 
mann V.  Hoffmann's  Ex'r,  126  Mo.  486,  497, 
29  8.  W.  603;  Stark  v.  Star,  94  U.  a  477,  24 
Ll  Ed.  276;  Secor  v  Sturgis,  16  N.  T.  548; 
Grocer  Co.  v.  Tagart,  60  Mo.  App.  389,  398. 
Decisions  that  several  Items  of  an  account 
for  merchandise  sold  and  delivered  or  labor 
done  must  be  embraced  in  one  action  ars 
not  exceptions  to  the  general  rule,  but  pro- 
ceed on  tbe  theory  that  the  different  Items 
accrued  under  a  single  agreement. 

Complaint  Is  made  of  another  declaration 
of  law,  given  at  respondent's  Instance,  where- 
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In  the  court  declared.  In  effect,  that  It  re- 
spondent was  employed  by  appellant  to  con- 
duct the  defense  of  the  case  of  Teasdale  y. 
Serrano,  an  action  for  damages  for  an  al- 
leged malicious  prosecution,  and  under  such 
employment  respondent  represented  appellant 
In  said  suit  and  conducted  the  defense,  and  on 
the  trial  of  same  rendered  services  resulting 
In  appellant's  faror,  then  respondent  is  enti- 
tled to  recover  the  reasonable  value  of  hla 
services.  The  objection  preferred  against 
this  declaration  of  law  Is  that  It  left  out  of 
view  the  defense  of  former  adjudication,  and 
simply  held  respondent  was  entitled  to  a  ver^ 
diet  In  the  present  case  for  the  reascHiable 
value  of  his  fee,  if  he  had  rendered  the  stated 
services,  without  regard  to  whether  or  not 
the  judgment  In  the  other  case  was  a  bar. 
The  declaration  In  question  might  have  been 
misleading  If  the  issues  were  to  be  decided 
by  a  jury,  but  could  have  done  no  harm  as 
the  court  was  to  find  the  facts.  The  other 
declarations  of  law  show  the  court  took  Into 
consideration  the  defense  of  res  judicata  and 
stated  what  facts  were  necessary  to  main- 
tain it  It  is  conceded  that  the  court  found 
those  facts  did  not  exist  This  being  true, 
if  respondent  performed  the  services  as  he 
testified,  he  was  entitled  to  a  judgment  as 
the  court  declared ;  hence  said  declaration  of 
law  was,  at  the  most,  harmless  error.  Dec- 
larations of  law  are  less  closely  scrutinized 
when  the  facts  are  to  be  determined  by  the 
court  than  are  instructions  to  juries,  because 
the  only  reason  for  giving  declarations  Is  to 
show  the  legal  theories  on  which  the  court 
disposed  of  the  case.  Williamson  v.  Drew, 
9  Mo.  App.  S88;  Stone  ▼.  Pennock,  81  Mo. 
App.  644.  As  It  Is  confessed  that  the  court  on 
competent  evidence,  found  against  appellant's 
contention  that  respond^it  agreed  to  act  as 
bis  attorney  for  a  nominal  fee,  and  also 
against  the  existence  of  the  facts  relied  on  to 
support  the  defense  of  a  prior  adjudication, 
and  as  the  law  on  the  latter  defense  was  cor- 
rectly declared,  it  Is  clear  that  declaring  re- 
spondent was  entitled  to  judgment  for  the 
reasonable  value  of  his  services,  if  rendered 
as  be  testified,  does  not  Indicate  that  the 
court  lost  sight  of  either  the  defense  on  the 
merits  or  the  claim  that  the  present  suit  was 
barred  by  the  judgment  in  the  other  one. 
The  judgment  is  affirmed.    AU  concur. 


OOTNB   Y.   UNITED   RAILWAYS   00.   OF 
ST.  LOUIS. 

(St.   Louis  Court  of  Appeals.    Mlsaonri.    Nov. 
27.  1906.    Rehearing  Denied  Dec.  11,  1006.) 

CaBBIXBS— INJTTBIE8    TO    PASSIIfaXBB— PLXAD- 
IKQ — VaBIANCK. 

Plaintiff  alleged  that  while  a  passenger  on 
one  of  defendant's  cars,  defendant's  servants  in 
charge  of  said  car  so  negligently  managed  said 
car  as  to  canse  it  to  sostain  violent  lurches, 
and  plaintiS  to  sustain  a  shock  from  said  car 
and  from  the  electricity,  Its  motive  power.  The 
evidence  showed  that  said  car  had  stopped  be- 
cause a  blockade  of  Atu,  one  of  which  was  de- 


railed; that  the  servants  in  charge  of  tlie  latter 
car  and  the  car  next  following,  in  attempting 
to  replace  the  derailed  car.  had  caused  the  out- 
burst of  electricity  which  caused  the  injury 
complained  of;  and  that  the  servants  in  diarge 
of  .the  car  on  which  plaintiS  was  a  passenger 
were  doing  nothing  at  the  time  of  the  accident 
Held,  that  defendant  was  not  liable  under  the 
allegations. 

Appeal  from  St  Louis  Circuit  Oourt;  Wm. 
Klnsey,  Judge. 

Action  by  Anna  F.  Coyne  against  tlM 
United  Railways  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
rersed. 

Boyle  &  Priest  and  Edward  Miller,  for 
appellant  A.  B.  Taylor  and  Howard  Taylor, 
for  respondent 


GOODS,  3.  Action  for  damages  for  per- 
sonal injuries.  The  petition  charged  that 
while  plaintiff  was  a  passenger  on  one  of 
defendant's  cars  on  Sixth  street  and  near 
Wash  street  In  the  city  of  St  Louis,  defend- 
ant's servants  In  charge  of  said  car  and  &p- 
pllances  for  operating  the  same  so  negligently 
managed  and  controlled  said  car  and  ap- 
pliances as  to  cause  said  car  to  nutabt  vio- 
lent and  unusual  lurchet  and  tJutcks,  and 
the  plaintiff  to  sustain  a  violent  and  unusual 
shock  from  said  car  and  from  the  electricity. 
Its  motive  power,  whereby  she  was  greatly 
Injured  upon  her  spine,  body,  and  limbs,  and 
was  permanently  shocked  and  injured  In  her 
nervous  system  and  injured  Internally;  and 
that  by  said  injuries  so  sustained  plaintiff 
had  suffered  and  would  suffer  great  pain  of 
body  and  mind,  had  been  disabled  from  her 
labor  and  avocation,  and  would  Incur  large 
expenses  for  medicines,  medical  attention, 
and  surgical  attention  and  nursing,  to  her 
damage  In  the  sum  of  $10,000,  for  which  slie 
prayed  damages.  As  originally  filed,  the  pe- 
tition did  not  contain  the  words  in  Italics. 
These  were  Inserted  by  way  of  amendment 
after  plaintiff's  evidence  bad  been  received. 
The  amendment  was  permitted!  over  the 
objection  of  defendant's  counsel,  who  Insisted 
it  presented  an  entirely  new  Issue  which  thej 
were  unprepared  to  meet  The  evidence  for 
plaintiff  showed  that  on  the  evening  of  De- 
cember 6,  1904,  she  took  passage  on  a  car  of 
defendant's  Spring  avenue  line  at  the  comer 
of  Sixth  and  Locust  streets ;  her  destination 
being  the  Intersection  of  Daybm  and  Leff- 
Ingwell  streets.  The  route  of  the  car  waa 
north  on  Sixth  street  to  Wash,  and  thence 
west  on  Wash.  The  car  proceeded  north- 
wardly along  Sixth  street  untU  It  was  wltlt- 
In  a  hundred  feet  of  Wash,  where  it  was 
stopped  because  of  a  blockade  of  cars  at  ths 
intersection  of  Sixth  and  Wash  streets. 
South-bound  cars  on  Sixth  street,  as  well  as 
north-bound  cars,  turn  into  Wash  street; 
hence  there  Is  a  Z  at  Wash  and  Sixth  formed 
by  curved  tracks  intended  to  carry  cars 
from  Sixth  into  Wash.  Tills  diagram  shows 
the  position  of  the  tracks: 
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Tbe  blockade  of  cars  was  caused  by  a 
north-bound  car  on  Sixth  street  getting  off 
the  track  as  It  turned  into  Wash,  after  it 
had  proceeded  far  enough  along  the  curve 
Into  Wash  to  Interfere  with  other  cars  in 
taming  Into  Wash  street  from  either  track 
on  Sixth;  that  ia  to  say,  the  car  which 
had  got  off  the  south  Y  Interfered  with  lx>th 
the  north  and  south  I>ound  cars  on  Sixth, 
but  with  the  former  only  in  turning  into 
Wasli.  The  car  plaintiff  was  on  was,  as 
stated,  atxrat  100  feet  south  of  Wash  street, 
and  there  were  sereral  other  cars  ahead  of 
it  <m  the  same  trade  Tbe  first  one  was  fire 
or  six  feet  from  the  car  on  the  south  Y,  and 
off  the  track.  In  order  to  get  tliat  car  on 
the  track,  a  clialn  was  attached  to  the  front 
of  the  first  north-bound  car  ahead  of  the  car 
plaintiff  was  on,  and  tlie  other  «id  of  tbe 
chain  was  attached  to  the  second  wheel  of 
the  car  that  was  off  the  track.  The  north- 
bound car  then  attempted  to  pull  the  de- 
railed car  onto  the  track  by  this  chain.  In 
tlM  attonpt  tbe  chain  scraped  tbe  fuse  box 
of  tbe  derailed  car,  and  the  conaequmce  was 
an  enormous  outburst  of  electric  fire,  U- 
hnnlnating  tbe  street  for  two  or  three  blocks, 
and  BurronndJng  and  flashing  tlirough  the 
blockaded  cars,  to  the  terror  and  consterna- 
tion of  the  passengers.  Most  of  the  pas- 
sengers tn  tbe  car  with  plaintiff  Jumped  off, 
either  tlirough  the  windows  or  at  tbe  doors. 
According  to  tbe  testimony  for  plaintiff  two 
er  tliree  yioloit  lurches  of  the  car  accom- 


panied tbe  outburst  of  electricity,  throwing 
her  forward  and  then  backward  as  she  was 
In  tbe  act  of  rising  from  her  seat,  and  severe- 
ly injuring  her.  The  instructions  for  plain- 
tiff told  the  Jury,  In  ^ect,  that  If  they  found 
she  was  a  passenger  on  the  car  and  sustained 
violent  lurches  and  shocks  from  electric  dis- 
cfaarges,  causing  injuries  to  her,  and  further 
found  defendant's  servants  in  charge  of  said 
aar  and  appliances  (our  italics)  could  by 
very  high  care,  such  as  is  exercised  by  skill- 
ful street  rallwtiy  employes  under  similar 
circumstances,  have  prevented  the  shocks  to 
said  car,  but  failed  and  neglected  to  do  so, 
plaintiff  was  entitled  to  recover. 

In  view  of  the  allegations  in  tbe  petition 
that  the  accident  was  due  to  the  negligence 
of  the  servants  in  charge  of  the  car  plaintiff 
was  on  and  the  appliances  for  operating  it 
defendant's  counsel  contended  at  tbe  trial  tbat 
no  case  was  made  out  unless  the  Jury  found 
frMn  the  evidence  the  accident  was  in  truth 
due  to  tbe  n^ligence  of  said  employes.  The 
court  adopted  that  view  in  some  of  the  in- 
structions. On  tbe  authority  of  Ma  Hoy  v. 
Railroad,  178  Mo.  75,  73  S.  W.  159,  and  Hen- 
nessy  v.  Railroad,  173  Mo.  86,  78  S.  W.  182, 
wherein  the  petitions  are  like  the  one  in 
this  case,  we  would  be  t>ound  to  hold  tliat, 
though  plaintiff's  petition  appears  definitely 
to  limit  the  charge  of  negligence  to  tbe  crew 
In  charge  of  the  car  plaintiff  was  on,  the 
allegations  are  broad  enough  to  Include  any 
other  servant  of  tbe  defendant  "who  was 
In  any  way  directly  charged  with  tbe  running 
of  the  car,"  and  tbe  court  would  have  been 
right  in  so  instructing  as,  in  substance  was 
done,  in  one  charge,  bad  the  requisite  evi- 
dence been  presented.  Tbe  opinion  in  the 
Malloy  Case  points  out  that  a  train  dispatch- 
er cban^  with  the  running  of  a  train,  though 
not  on  or  near  it,  would  be  Included  by  an 
avorment  that  a  railway  company's  servants 
in  charge  of  its  cars  negligently  caused  a 
collision;  but  in  the  present  case  tbe  evi- 
dence shows  without  conflict  that  the  ac- 
cident was  caused  by  employes  who  were 
not  in  charge  of  the  car  on  which  plaintiff 
was  a  passenger,  and  had  nothing  to  do  di- 
rectly with  its  operation,  or  indirectly  from 
being  engaged  in  tbe  general  operation  of 
defendant's  system.  The  crew  of  that  car 
were  doing  nothing  at  the  time.  The  out- 
break of  electric  force  was  caused,  aa  we 
have  said,  by  the  contact  of  the  chain  used 
to  pull  the  derailed  car  on  the  track  with 
tbe  fuse  Imx.  The  men  or  servants  who 
were  doing  the  work  were  the  crews  of  the 
derailed  car  and  of  the  one  which  was  en- 
deavoring to  pull  it  back  on  the  track.  Those 
car  crews  had  no  connection  with  the  car 
plaintiff  was  on,  or  with  operating  the  car 
or  Its  appliances.  No  doubt  defendant  may 
be  liable  to  plaintiff  for  their  negligence, 
but  It  is  not  liable  under  the  allegations  of 
the  present  petition. 

The  Judgment  is  reversed  and  tbe  cauae 
remanded,  with  leave  to  defendant  to  amend, 
if  so  advised.    All  concur. 
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WBSTEIRN   UNION   TE^LBGHAPH    CO.    t. 
MOXLrET. 

<8apt«nie  Court  of  Arkanaaa.     July  9,  1906b 
On  Rehearing,  Nor.  19,  1906.) 

1.  ntLBGRAPHB— DeLITSBT  OV  HBHASB— NkO- 

uoBiicB— MoncK  or  Claim. 

Whera  a  contract  for  the  transmiBsion  of 
a  telegram  provided  that  the  telegraph  company 
would  not  be  liable  for  "damages  or  atatntory 
penalties"  where  the  "dalm"  was  not  preaented 
In  writing  within  60  daya  after  the  meaaag* 
was  filed  with  the  company  for  transmission, 
such  provision  was  not  satianed  by  a  mere  notice 
to  the  company  of  the  negligence  complained  of, 
but  required  in  addition  notice  oJE  the  "claim 
for  damages." 

[Ed.  Note. — For  cases  in  point;  see  Cent.  Dig. 
ToL  4S,  Telegraphs  and  Telephonea,  U  42,  46!] 

Z  Sakb— EiBTsoT  or  Notice. 

A.  contract  for  the  transmiaaion  of  a  tele- 
gram reqaired  notice  of  apy  claim  within  60 
daya.  Plaintiff  addreaaed  a  letter  to  def^nd- 
ant'a  manager,  whicli,  after  calling  attention 
to  the  nondelivery  of  the  telegram,  with  the  cir- 
cumstances thereof,  and  the  worry  resulting  to 
plaintiff,  requested  that  the  manager  investigate 
and  advise  plaintiff  who  was  at  fault,  and  that 
plaintiff  would  expect  the  telegraph  company 
to  refund  the  cost  of  the  message  and  the  ex- 
penae  of  a  long  distance  converaation.  Held, 
that  anch  notice  was  expressly  limited  to  the 
cost  of  the  message  and  the  long  distance  con- 
versation, and  was  insufficient  to  anstain  a  re- 
covery for  mental  suffering. 
Hill,  C.  J.,  and  McGulloch,  J.,  disEenting. 

Appeal  from  Olrcnit  Court,  Pulaski  Coun- 
ty, Second  Division;  Edward  W.  Wlnfield, 
<7ndge. 

Action  by  J.  N.  Mozley  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals  Judgment 
reversed  and  remanded. 

The  plaintiff,  J.  N.  Moxl«y,  resides  In  the 
«ity  of  Little  Rock,  Ark.,  and  brought  this 
suit  in  the  circuit  court  of  Pulaski  county 
against  the  defendant.  Western  Union  Tele- 
graph Company,  to  recover  damages  for  al- 
leged negligent  failure  to  deliver  a  telegram 
•ent  to  him  from  Cairo,  III.,  acquainting  him 
of  the  condition  of  his  wife's  father  who 
was  seriously  ill  at  Cairo.  The  message  was 
In  the  following  words:  "Cairo,  IlL  June  IS, 
1003.  J.  N.  Moxley,  Little  Rock,  Ark.  Mr. 
Robertson's  condition  same.  You  bad  better 
come  at  once.  [Signed]  A.  H.  Stabile." 
Plaintiff  testified  that  on  June  12th,  he  com- 
municated with  his  brother-in-law,  Staeble,  in 
-Cairo  by  long-distance  telephone,  and  the  lat- 
ter promised  to  telegraph  him  early  In  the 
morning  of  the  13th  as  to  condition  of  his 
wife's  father ;  that  be  made  repeated  Inquiry 
for  the  message  at  defendant's  office  In  Little 
Rock  during  the  day  and  left  his  address 
at  the  office,  but  that,  the  message  was  not 
-delivered.  The  message  was  received  at  the 
Little  Rock  office  at  8:40  a.  m.  on  the  13th 
but  was  not  delivered.  Plaintiff  also  testi- 
fied that  he  suffered  great  mental  anxiety  and 
anguish  throughout  the  day  and  started  to 
Cairo  that  night  without  having  received  the 
message.  Defendant  answered,  denying  the 
aegligence  and  the  mental  anguish,  and  set 


up  Uiat  tiie  telegram  waa  sent  anbject  to  the 
following  condition,  which  it  alleged  that 
plaintiff  failed  to  comply  with:  "The  com- 
pany will  not  be  liable  for  damages  or  statu- 
tory penalties  tn  any  case  where  the  claim  is 
not  presented  in  writing  within  sixty  days 
after  the  message  is  filed  with  the  company 
for  transmission."  There  was  a  Jury  trial, 
and  verdict  In  favor  of  plaintiff  for  $30a 
T^e  plaintiff  claims  that  be  complied  with 
the  foregoing  condition  by  mailing  the  fol- 
lowing communication  to  defendant:  "Little 
Rock,  Ark.,  July  7,  1903.  Manager  Western 
Unl(m  Telegraph  Company,  Little  Rock, 
Ark. — Sir:  I  beg  to  hand  you  herewith  pa- 
X>ers  concerning  nondelivery  of  a  message  ad- 
dressed to  me,  June  13,  1903.  To  state  this 
case  briefly  I  will  say  that  my  wife's  father 
was  laying  at  the  point  of  death,  at  Cairo, 
III.  On  June  12th  I  communicated  with  Cairo 
by  means  of  the  long-distance  phone  and  my 
brother-in-law,  A.  F.  Staehle,  advised  me  that 
he  would  wire  me  early  in  the  morning  of 
the  13th  as  to  the  condition  of  my  wife's 
father.  Knowing  that  the  wire  would  bs 
here  for  me  I  made  every  effort  possible  to 
get  It,  as  you  will  note  from  the  reference  at- 
tached to  the  copy  of  telegram.  I  called 
twice,  personally,  twice  by  phone  and  sent  a 
note  by  one  of  your  messenger  boys  at  1:20 
p.  m.,  but  all  without  result  Not  having 
beard  anything  at  6 :30  p.  m.  I  was  fbrced  to 
use  the  long  distance  telephone,  at  a  cost  of 
$1.05,  after  having  had  a  day  of  suspense  and 
one  of  extreme  worry  of  my  lite.  The  non- 
delivery of  this  message  caused  much  annoy- 
ance and  I  would  thank  you  to  look  into  the 
matter  and  ascertain  and  advise  me  who  Is 
at  fault  The  whole  trouble  appears  to  be  at 
this  end  of  the  line.  In  addition  to  locating 
the  trouble  will  say  that  I  shall  also  exi>ect  to 
have  the  cost  of  the  message  refunded,  as 
well  as  the  amount  expended  for  long-dis- 
tance conversation.  Will  yon  kindly  give  this 
your  careful  consideration  and  advise  at  the 
earliest  date  practical.  Very  re^ectfully. 
J.  N.  Moxley."  He  testified  that  when  be 
mailed  this  letter  he  did  not  know  that  he 
was  entitled  to  recover  for  mental  anguish 
by  way  of  damages. 

Oeo.  H.  Fearons  and  Rose,  Hemingway  ft 
Rose,  for  appellant  J.  B.  Harrod,  for  ap- 
pellee. 

Mcculloch,  X  (aft«r  stating  as  facta). 
1.  Appellant  contends  that  appellee  Is  barred 
from  recovery  by  falling  to  comply  with  the 
condition  requiring  presentation  of  claim  for 
damages  within  60  days.  This  stlpulatloa 
has  been  held  to  be  valid  by  this  court  In 
Western  Union  Tel.  Co.  v.  Dougherty,  64  Ark. 
221,  15  S.  W.  468,  11  L  R.  A.  102,  26  Am. 
St  Rep.  33,  and  Is  gentfally  upheld  as  reason- 
able by  the  courts  of  the  country.  We  have 
said  In  Western  Union  TeL  Co.  v.  Ford,  92 
S.  W.  528,  and  A.  &  L.  Ry.  Ca  v.  Lee  (Aik.) 
96  S.  W.  148,  that  suits  against  telegraph 
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eompanles  In  thla  state  to  recover  for  mental 
angnlBh  caused  by  negligence  In  falling  to  re- 
ceive, transmit,  or  deliver  messages  are  not 
dependent  upon  contract,  but  that  the  right  of 
action  Is  conferred  by  the  statutes  of  this 
state  This  does  not  mean,  however,  that 
the  service  In  transmitting  and  delivering  the 
message  rendered  by  the  telegraph  company 
Is  not  performed  under  contract,  and  that 
the  contract  may  not  contain  reasonsible  stip- 
ulations which  will  bind  the  sender  and  also 
the 'addressee  for  whose  benefit  It  Is  sent 
On  the  contrary,  we  hold  that  the  stipulation, 
whidi  is  reasonable,  applies  to  claims  under 
the  statute  for  damages  for  mental  anguish. 
Tbe  stipulation  does  not,  however,  require  the 
amount  of  the  damages  claimed  to  be  assert- 
ed In  the  notice  to  the  company.  A  reason- 
able Interpretation  of  the  stipulation  is  that 
it  requires  only  notice  to  the  company  of  the 
negligence  of  its  servants  is  falling  to  receive, 
transmit,  or  deliver  the  messsage.  Its  ob- 
ject Is  to  require  notice  of  the  negligent  act 
to  be  given  so  that  tbe  company  may  have 
an  opportunity  to  investigate  and  ascertain 
whether  or  not  its  servants  have  t>een  negll- 
goit,  as  claimed.  As  was  said  by  the  Su- 
preme Court  of  North  Carolina  in  Sherrlll  v. 
Telegraph  Co.,  109  N.  C.  627, 14  S.  B.  94:  "It 
Is  a  reasonable  requirement,  enabling  the 
company  to  inquire  Into  the  nature  and  clr- 
eomstances  of  a  mistake  in  or  of  the  delay  or 
mmdellvery  of  the  message  while  the  matter 
Is  still  within  the  memory  of  the  witnesses. 
In  view  of  the  number  of  telegrams  constant- 
ly passing  over  the  wires,  some  such  stipula- 
tion is  absolutely  necessary  to  protect  the 
company  from  Imposition.  It  is  not  a  statute 
of  limitations  restricting  the  time  within 
which  action  may  be  brought"  This  is  the 
Interpretation  placed  by  this  court  upon  a 
similar  stipulation  in  a  railroad  bill  of  lading. 
Ballroad  Co.  v.  Ayers,  63  Ark.  331,  88  S.  W. 
61D.  The  notice  given  by  appellee  fully  ap- 
prised the  company  of  the  alleged  negligence 
and  asserted  a  claim  for  damages.  He  did 
not  then  claim  damages  for  mental  anguish 
for  the  reason,  as  he  states,  that  he  did  not 
know  that  the  law  allowed  such  damages. 
This  omission  did  not  preclude  him  from 
thereafter  claiming  such  damages. 

2.  It  is  urged  by  appellant  that  damages 
cannot  be  recovered  for  mental  anguish  con- 
cerning those  not  related  by  ties  of  blood,  un- 
less, at  the  time  of  sending  the  message,  no- 
tice was  given  to  the  company,  In  the  face 
of  the  message  or  otherwise,  of  the  existence 
of  such  relationship  as  would  give  rise  to 
mental  suffering  in  the  event  of  delay  in  the 
ddlvery  of  the  message.  Counsel  argue  that 
tills  principle  must  follow  from  on  applica- 
tion of  the  rule  in  Hadley  v.  Baxendale,  9 
Exch.  364j  which  is  held  by  this  court  to  ap- 
ply to  CDDtracts  for  transmission  and  deliv- 
ery of  tel^raphic  messages.  W.  U.  Tel.  Co. 
V.  Short,  53  Ark.  4S4,  14  S.  W.  649,  9  L.  R.  A. 
744.  Oases  are  brought  to  our  attention  hold- 
ing that  even  though  the  message  gives  no- 
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tlce  on  its  face  that  it  concerned  sickness  or 
death  of  another  and  contains  a  summons  to 
the  addressee,  still  there  can  be  no  recovery 
for  mental  anguish  by  one  not  related  by 
blood  unless  the  company  was  notified  of  tbe 
relationship  which  would  give  rise  to  the 
mental  angulsli.  This  is  tbe  doctrine  of  the 
Texas  courts.  W.  U.  T.  Co.  v.  Coffin,  88  Tex. 
94,  30  S.  W.  806.  That  court  has  also  held 
that  an  uncle  could  not  recover  for  mental 
anguish  caused  by  failure  to  promptly  deliv- 
er a  telegram  containing  Information  of  the 
illness  of  his  niece  and  summoning  him  to 
attend,  because  there  was  no  notice  to  tbe 
company  that  the  relationship  was  such  as 
might  cause  mental  suffering  on  account  of 
delay  in  delivering  the  message.  W.  U.  Tel. 
Co.  V.  Wilson  (Tex.  Sup.)  75  S.  W.  482.  The 
doctrine  announced  by  those  cases  does  not 
commend  itself  to  our  approval.  Ttie  rule  in 
Hadley  v.  Baxendale  cannot  be  extended  fur- 
ther, in  this  class  of  cases,  than  to  hold  that, 
before  the  company  can  be  made  to  respond 
in  aamages  for  mental  anguish  inflicted  by 
neg]lg«it  delay  In  transmission  or  delivery 
of  a  message,  it  must  have  notice  of  the  facts 
from  which  it  may  reasonably  be  inferred 
that  such  damages  may  result  from  delay. 
Where  tbe  message  upon  Its  face  gives  notice 
of  a  state  of  facts,  as  of  physical  injury,  Ill- 
ness, or  death,  from  which  the  company  may 
fairly  infer  that  mental  anguish  will  result 
to  the  sender  or  addressee  from  delay  in  its 
transmission  or  delivery,  thea  the  company 
will  be  liable  for  negligent  delay.  Special 
notice  that  the  relationship  between  the  par- 
ties Is  such  that  delay  will  cause  mental  an- 
guish Is  unnecessary.  Cashion  v.  Telegraph 
Co.,  124  N.  C.  459,  32  S.  R  746,  46  L.  B.  A. 
160.  In  Lyne  v.  Telegraph  Co.,  123  N.  C 
128,  81  S.  B.  380,  It  was  held  that  where  a 
telegram  relates  to  sickness  or  death  It  Is  not 
necessary  to  disclose  to  the  company  the  re- 
lation of  the  parties,  as  there  Is  a  common- 
sense  suggestion  that  it  Is  Important,  and  that 
mental  suffering  to  some  one  will  result  from 
delay.  The  fact  that  a  message  Is  sent  relat- 
ing to  death  or  Illness  is  sufficient  to  reason- 
ably indicate  that  the  addressee  is  Interested 
by  ties  of  affection  in  the  person  about  whom 
the  message  relates.  The  message  in  the  case 
at  bar  evidently  relates  to  the  physical  con- 
ditlcm  of  plalntlfTs  father-in-law  and  contains 
the  admonition,  "Ton  had  better  come  at 
once."  Taking  a  oommon-sense  view  of  Its 
language,  no  other  interpretation  could  have 
been  put  upon  the  message  than  that  it  meant 
to  convey  the  information  that  Mr.  Robert- 
son's physical  condition  remained  imcbanged 
since  the  last  communication,  and  that  the 
plaintiff  was  Interested  In  him  by  ties  of 
affection  and  should  go  to  blm  at  once.  The 
message  could  hardly  be  understood  to  mean 
ataythlng  else. 

3.  Appellant  also  contends  that,  because 
the  plaintiff  reached  the  bedside  of  bis  fa- 
ther-in-law before  the  death  or  loss  of  con- 
sciousness of  tbe  latter,  there  can  be  no  re- 
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oovery.  Hie  qnestioa  was  properly  sabmit- 
ted  to  the  Jury  to  determine  whether  or  not 
the  plaintiff  sustained  mental  angnlrti  <»  ac- 
count of  the  delay.  He  and  his  wife  were  in 
Little  Rock  awaiting  a  snnuoons  to  the  bed- 
side of  her  father,  Ifr.  Robertson,  who  was 
ill  In  C&lxo,  111.  He  communicated  with  his 
brother-in-law  Staehle,  In  Cairo,  at  night  and 
ascertained  the  critical  oondltlon  of  Mr.  Rob- 
ertson, and  that  foor  physicians  were  thai 
consulting  as  to  his  condition.  Staehle  prom- 
ised to  telegraph  him  early  the  next  morning 
as  to  lir.  Robertson's  oondltlon  and  advise 
him  whether  or  not  to  go.  He  awaited  the 
message  anxiously  all  the  next  day  and  made 
repeated  inquiries  at  the  telegraph  office.  He 
says  that  he  spent  a  day  of  extreme  worry 
and  anxiety  on  account  of  falling  to  get  the 
message  and  was  delayed  12  hours  In  getting 
to  the  bedside  of  the  si<^  It  is  true  that  he 
reached  there  before  death  occurred,  and  re- 
turned to  Little  Roc^  after  some  days^  before 
death  occurred,  but  he  suffered,  nerertheless, 
during  the  period  of  the  delay  In  delivering 
the  message  and  the  delay  in  reaching  the 
bedside  of  the  si<&  with  his  wife.  How  much 
he  suffered  was  a  question  for  the  Jury.  We 
cannot  say  that  $300  was  too  much  to  aUow. 
Judgment  affirmed. 

On  Befaearing. 

RIDDIGE,  J.  A  majority  of  us  have  con- 
cluded that  the  motion  to  rehear  In  this  case 
should  be  sustained.  As  stated  in  the  former 
opinion  the  telegram  In  this  case  was  sent 
<»  the  following  conditl<m:  "The  company 
will  not  be  liable  for  damages  or  statutory 
penalties  In  any  case  where  the  claim  is  not 
presented  In  writing  within  sixty  days  aft^ 
the  message  Is  filed  with  the  company  toe 
transmission."  The  court  in  the  former 
opinion  said  that  this  was  a  valid  stipula- 
tion, binding  en  both  the  sender  of  the  tele- 
gram and  the  perscm  to  whom  it  was  address- 
ed. The  question  was  whether  it  had  been 
complied  with.  The  facts,  in  short,  are  that 
the  telegraph  company  was  guilty  of  negli- 
gence in  falling  to  deliver  the  telegram,  and 
the  plaintiff  wrote  the  company  a  letter  in 
reference  to  this  negligmce,  which  letter  is 
set  out  In  the  statement  of  facts.  On  the  for- 
mer hearing  we  held  that  this  letter  was  a 
sufficient  presentation  of  the  claim  of  plaintiff. 
Mr.  Justice  McCCLLOCH,  who  delivered  the 
opinion  of  the  court,  said  that  the  stipulation 
does  not  require  the  amount  of  the  damages 
claimed  to  be  Inserted  In  the  notice  to  the 
company,  and  that  "a  reasonable  interpre- 
tation of  the  contract  Is  that  it  requires  only 
notice  to  the  company  of  the  negligence  of 
Its  servants  in  failing  to  receive,  transmit 
or  deliver  the  message."  Under  that  view  of 
the  matter,  the  letter  written  by  the  plaintiff 
was  sufficient,  for  it  gives  ample  and  specific 
notice  of  the  negligence  of  the  defendant's  em- 
ployes. I  coucurred  in  that  conclusion,  but, 
after  further  conslderatlMi  of  the  matter,  I 


think  that  this  concluston  was  not  correct, 
and  that  this  stipulation  requires  something 
more  than  a  notice  of  negligence. 

The  language  of  the  stipulation  Is  not  that 
notice  of  negiigoice  shall  be  given,  nor  evoi 
that  notice  of  the  claim  shall  be  given,  but 
that  the  company  will  not  be  liable  In  any 
case  "where  the  claim  is  not  presoited  with- 
in sixty  days."  It  will  be  observed  that  not 
notice  but  the  presentment  of  the  claim  is  re- 
quired. It  seems  clear  that  the  meaning  of 
this  is  that  the  plaintiff  shall  present*  his 
claim  for  damages  within  the  time  named  or 
the  company  will  not  be  liable  therefor,  and 
the  courts  so  hcrfd.  Manier  ▼.  Western  Union 
Tel.  Co.,  94  Tenn.  448^  29  S.  W.  732;  Western 
Union  TeL  Ca  ▼.  Murray  (Tex.  Civ.  App.)  68 
a  W.  649;  Western  Union  Tel.  Co.  v.  Beds, 
68  IIL  App.  564.  As  to  the  reasons  on  which 
such  stipulations  are  based  see  Express  Co. 
V.  CaldweU,  21  Wall.  (U.  S.)  264,  22  L.  Ed.  606. 
There  is  a  clear  distinction  between  a  notice 
of  negligence  and  a  claim  for  damages.  It  Is 
no  doubt  often  the  case  that  notice  is  given  to 
this  company  concerning  the  negligence  of  its 
onploygs  in  transmitting  and  delivering  tele- 
grams, and  complaint  made  thereof  without 
any  thought  of  making  a  claim  for  damages. 
A  mere  notice  to  the  company  that  its  emi- 
ploySs  have  been  negligent,  with  the  drcom- 
stances  thereof,  is  a  very  different  thing  from 
a  presentmoit  of  a  claim  for  damages  based 
on  such  negligence,  and,  to  bold  that  a  stlpn- 
lation  which  requires  a  presentment  of  the 
claim  for  damages  in  writing  Is  satisfied  by  a 
notice  of  the  negligence  on  which  the  claim  is 
based,  would  do  violence  to  the  language  used, 
and  be,  in  effect,  making  a  different  contract  be- 
tween these  parties.  It  may  be  that  notice 
of  the  negligence  would  be  as  beneficial  to  the 
company  as  a  presoitment  of  the  claim,  but 
the  parties  have  contracted  for  the  one  and 
not  the  other,  and  we  have  no  right  to  say- 
that  the  company  must  be  satisfied  with  some- 
thing other  than  a  presentmoit  of  the  plaln- 
tUTs  claim,  because  we  think  the  other  could 
subserve  the  same  purpose.  The  company  has 
the  right  to  stand  on  Its  ccmtract  The  con- 
tract stipulates  that  the  defendant  shall  not 
be  liable  for  damages  unless  a  claim  therefor 
was  pres«ited  in  writing  within  60  days  after 
the  message  was  filed,  and  plaintiff's  case 
fails  unless  he  shows  such  presentm«it. 

Now,  a  reference  to  the  letter  addressea 
by  plaintiff  to  the  manager  of  the  defendant 
company  will  show  that,  after  calling  atten- 
tion to  the  nondelivery  of  the  telegram  with, 
the  circumstances  thereof  and  the  sospenae 
and  worry  it  caused  him,  he  requests  that 
the  manager  Investigate  and  ascertain  and 
advise  plaintiff  who  is  at  fault.  He  then  pro- 
ceeds as  follows:  "In  addition  to  locating  ttie 
trouble  will  say  that  I  shall  also  expect  to 
have  the  cost  of  the  message  refunded,  as 
well  as  the  amount  expended  tor  long-dis- 
tance conversation."  The  language  quoted 
contains  the  only  claim  for  uamages  made  In 
the  leUer,  and,  so  far  as  it  goes,  complies 
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with  the  Btlpnlatlon  in  tbe  eoatnet  tbat  the 
dabn  mast  be  presented  In  writing.  But  It 
does  not  go  far  enough  to  Include  a  claim  for 
mental  snfFerlng,  for  the  claim  is  expressly 
limited  to  tbe  cost  of  tbe  message  and  "the 
amonnt  expended  for  long-distance  oonrer- 
aatton."  Tbe  dedsimi  in  Railway  Oo.  v. 
Ayera,  63  Arte  ^1,  38  S.  W.  61fi  Is  not  In  coor 
flict  with  our  dedslcMi  in  tbis  case^  for  in  that 
case  there  was  a  notice  given  of  a  claim  for 
damages,  though  the  amount  of  tbe  damages 
claimed  was  not  stated,  while  in  this  case,  not 
only  was  no  claim  for  damages  presented, 
but  no  notice  was  given  that  plaintiff  would 
claim  damages  for  anything  beyond  tbe  cost 
of  tbe '  message  and  the  telephone  diargea. 
Besides  the  stipulation  in  the  contract  and 
the  other  circumstances  in  tiiat  case  were,  we 
think,  different  from  those  before  us  in  this 
case. 

The  majority  of  us  are  of  the  opinion  that 
tbe  only  claim  presented  by  plaintiff  to  de- 
fendant within  tbe  60  days  was  expressly 
limited  to  the  Items  abore  referred  to,  and 
that  tbe  defendant  company,  under  its  con- 
tract. Is  not  liable  for  damages  beyond  those 
Items.  We,  therefore,  conclude  that  the  evi- 
dence does  not  sustain  the  Judgment  As 
this  disposes  of  tbe  case,  we  need  not  notice 
the  other  points  made. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

mZiL^  a  J.,  and  McCUIiZiOCH,  J.,  dissent 
for  reasons  stated  In  former  (pinion. 


SMITH  V.  GILBBBT. 
(Supreme  Court  of  Arkansas.    Nor.  19,  1906.) 

1.  Pakkiit  and  Ohild — Eabninos  or  Child 

— EUAIfOIPATION. 

Where  a  parent  has  compelled  hig  child  to 
leave  home  and  seek  employment  elsewhere, 
it  operates  as  an  act  of  manumission,  and  can- 
not oe  revoked  by  the  parent  so  as  to  abrofrate 
a  contract  for  service  fairly  entered  Into  between 
the  child  and  his  employer. 

2.  Saick. 

The  offer  of  a  parent  to  give  Ms  child  a 
■hare  In  the  crop  be  might  raise  on  the  parent's 
farm  does  not  operate  as  an  emancipation  of 
the  child. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
v«J.  37,  Parent  and  ChUd,  1  167.] 

8.  Saio— SnPFOBT  or  CHn.i>— Tjabtt.itt  ot 

Pabkny. 

A  parent  Is  not  liable  for  necessaries  fur- 
nished nis  child  unless  he  has  refused  to  fur- 
nish them  and  one  employing  a  child  in  spits 
of  the  objections  of  his  parent  who  has  not 
refnsed  to  fnmlsb  the  child  with  necessaries 
cannot  on  beinK  sued  for  the  value  of  tbe 
■ervioes  of  the  child  deduct  what  he  has  paid 
the  child,  and  which  the  child  nsed  in  buying 
necessaries. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
tcL  37,  Parent  and  OhUd,  |f  36.  42.] 

Appeal  from  Circuit  Court,  Sevier  Coimty; 
lames  S.  Steel,  Jndge. 

Action  by  C  N.  Smith  against  Dan  Gilbert 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Beversed  and  remanded. 


Otis  T.  Wlngo,  tot  appellant  B.  Eb  Steel 
and  W.  F.  Nichols,  for  app^lee. 

McGDIiLOCH,  3.  This  Is  an  action  brought 
by  appellant,  O  N.  Smith,  to  recover  from 
appellee,  Dan  Gilbert,  the  value  of  the  Berv< 
ices  of  his  (appellant's)  son,  who  was  a 
minor,  and  also  damages  sustained  on  ac- 
count of  appellee  having  enticed  the  boy 
away  from  his  parent  It  Is  alleged  In  the 
complaint  that  the  defendant  wrongfully  en- 
ticed the  minor  son  of  the  plaintiff  away 
from  home,  and  employed  him  for  a  period  of 
Biz  months  without  the  plaintifTs  consent 
and  over  his  written  objection.  It  is  undis- 
puted that  the  defendant  hired  plalntUTs 
son,  without  the  consent  of  the  parent,  and 
retained  the  son  in  bis  employment  for  a 
period  of  six  months  at  wages  of  |10  per 
month  which  he  paid  to  the  boy,  and  tbat  a 
few  days  after  defendant  hired  the  boy  the 
plaintiff  sent  him  written  notice  in  tba 
following  words:  "You  are  hereby  warned 
not  to  employ  my  son,  Tommle.  If  you  do, 
I  will  hold  you  responslbla"  The  boy  testi- 
fied that  his  father  drove  him  away  from 
home  and  told  him  not  to  return.  This  was 
denied  by  the  plaintiff  in  bis  testimony. 
They  both  testified  that  before  the  boy  left 
home,  his  father  offered  to  furnish  him  land 
and  a  mule  and  give  him  for  bis  services 
one-bait  of  all  the  crop  he  raised. 

The  court,  at  the  request  of  defendant's 
counsel,  gave  to  the  Jury  the  following  In- 
structions over  plaintiff's  objections:  "(1) 
The  court  instructs  the  Jury  that  If  they  be- 
lieve from  tbe  evidence  In  this  case  that  tbe 
plaintiff,  C.  N.  Smith,  ordered  bis  son,  T. 
P.  Smith,  to  leave  home,  and  told  him  that 
he  must  get  another  home,  your  verdict  will 
be  'we,  the  Jury,  find  for  the  defendant' 
(2)  The  court  Instructs  the  Jury  that  If  they 
believe  from  the  evidence  that  C.  N.  Smith, 
the  plaintiff,  had  at  any  time  before  Daniel 
Gilbert  hired  the  son,  T.  P.  Smith,  set  him 
free,  or  by  making  a  deal  that  he,  the  said 
T.  P.  Smith,  was  to  make  a  share  crop,  your 
verdict  will  be,  "we,  tbe  Jury,  find  for  tbe 
defendant'  (3)  The  court  Instmcta  the  jury 
that,  if  they  believe  from  the  evidence  that 
the  defendant  did  entice  or  persuade  the  son, 
T.  P.  Smith,  from  bis  father,  a  N.  Smith, 
or  tbat  be  wrongfully  hired  him,  and  that 
the  defendant  paid  tbe  sum  of  $10  per  month 
to  the  said  T.  P.  Smith,  and  that  the  said  T. 
P.  Smith  used  the  money  so  obtained  from 
Gilbert  in  purchasing  the  necessaries  of  life, 
you  Will  deduct  said  amount  from  whatever 
damage  yon  find  the  plaintiff  entitled  to." 

The  first  instruction  quoted  above  Is  said 
to  be  incorrect,  for  the  reason  that  it  entirely 
Ignores  the  plaintifTs  revocation  of  his  com- 
mand to  his  son  to  leave  home,  and  his  Im- 
plied  consent  that  the  defendant  might  hire 
the  boy.  Tbere  seems  to  be  some  conflict 
In  the  antborltles  as  to  the  right  of  a  parent 
to  revoke  the  manumission  of  his  child  when 
once  made,  but  there  can  be  no  doubt  npon 


Digitized  by 


Google 


lie 


08  SOUTHWESTERN  BEPORTEB. 


(Ark. 


the  proposition  that  where  the  parent  has 
coinpelled  Ma  child  to  leave  home  and  seek 
temporary  employment  elsewhere  for  a  rea- 
sonable length  of  time,  it  operates  as  an  act 
of  manumission  for  the  time,  and  cannot  be 
revoked  by  the  parent  so  as  to  abrogate  a 
contract  tor  service  fairly  entered  into  be- 
tween the  emancipated  child  and  his  employ- 
er. Such  contracts  made  after  the  act  of 
emancipation,  and  before  the  revocation, 
cannot  be  thus  distnrbed  by  the  parent  It 
was  therefore  not  erroneous  to  give  the  In- 
struction In  question. 

The  second  instruction  was  nroneons,  in 
that  it  told  the  Jury  that  the  parent  by 
offering  his  son  a  share  in  the  crop  he  might 
raise  on  the  farm,  waived  his  right  to  claim 
the  earnings  of  the  son  xmder  a  subsequent 
hiring  to  the  defendant  without  the  consent 
of  the  parent  This  Is  not  the  law.  The 
offer  of  a  parent  to  give  his  child  a  part  or 
all  of  bis  earnings  while  working  for  him, 
does  not  operate  as  an  emancipation  of  the 
child. 

The  third  Instruction  is  erroneous,  for  the 
reason  that  it  allows  the  defendant  credit  for 
money  paid  to  the  plalntiCTs  son  even  though 
he  may  have  wrongfully  hired  the  boy  over 
the  plaintiff's  objection,  and  even  though  the 
plaintiff  had  not  refused  to  fumtsb  his  son 
necessary  food  and  clothing.  The  rule  Is  that 
the  parent  cannot  be  made  liable  for  the 
necessities  furnished  to  his  child  unless  he 
has  refused  to  furnish  them  himself.  Any 
other  rule  would  allow  the  child  or  a  stranger 
and  not  the  parent  to  be  the  Judge  of  the 
needs  of  the  child.  Rodgers  on  Tlom.  Rel.  f 
40S. 

Reversed  and  remanded  for  $.  new  trlaL 


SEXTON  et  al.  v.  CREBBIN8. 

(Supreme  Court  of  Arkansas.    Nov.  19,  1906.) 

1.  IwFANTs— Actions   Against— Qcabdians^ 
DuTT  TO  Plead. 

Kirby's  Dig.  }  6023,  provides  that  no  Judg- 
ment can  be  rendered  against  an  infant  until 
after  a  defense  by  a  guardian.  In  a  suit  for 
partition  a  defendant  filed  a  cross-complaint 
against  plaintiff  and  infant  codefendants.  The 
(ruardian  ad  litem  of  the  Infants  did  not  answer 
the  cross-complaint.  Held,  that  the  court  erred 
In  rendering  a  decree  against  the  infants,  and  in 
favor  of  cross-complainant 

[Ei.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Infants,  |  300.] 

2.  APFBAL    —    AlXOWANCE    —   AUTHOBITT    OF 
CLEBK — SUPBEMK  COUBT. 

The  clerk  of  the  Supreme  Court  may,  on 
the  application  of  a  gnardian  of  infants,  grant 
an  appeal  from  a  decree  against  the  infants. 

Appeal  from  Circuit  Court  Lawrence 
County,  E'astem  District;  B.  H.  Powell, 
Judge. 

Suit  by  William  T.  Hall  against  Roland 
B.  Conklln  and  another,  as  receiver  of  the 
Jarvls-Conklln  Mortgage  Trust  Company 
and  others,  In  which  Alfred  Crebblns  entered 
his  appearance  as  a  party  defendant  and 
filed  an  answer  and  cross-complaint    From 


a  Judgment  In  favor  of  defendant  Alfred 
Crebblns  oa  bis  cross-complaint  def«idanta 
Curtis  Sexton  and  another,  by  their  guar- 
dian, J.  M.  Hardin,  appeaL  Reversed  and 
remanded. 

F.  O.  Taylor,  for  appellants.  Geo.  M.  Gib- 
son, W.  A.  Cunningham,  and  H.  Ii.  Ponder, 
for  appellee, 

BATTLE,  J.  William  T.  Hall,  James  L. 
S'ezton,  and  W.  O.  Sexton  owned  certain 
lands  as  tenants  In  common.  On  the  1st 
day  of  January,  1888,  James  L.  Sexton  exe- 
cuted to  Samuel  M.  Jarvis,  as  trustee  for  the 
Jarvls-Conklln  Mortgage  Trust  Company,  a 
deed  of  trust  by  which  he  conveyed  to  him 
In  trust  those  and  other  lands  to  secure  the 
payment  of  a  certain  note  executed  to  the 
company  by  James  L.  Sexton.  On  the  Sth 
day  of  August  1892,  W.  G.  Sexton  died  In- 
testate, leaving  his  wife,  Fannie  Sexton,  and 
bis  two  children,  Nina  and  Curtis  Sexton, 
his  sole  heirs  at  law,  and  on  the  26th  day  of 
September,  1892,  W.  A.  Cunningham  was 
appointed  administrator  of  his  estate.  On 
the  1st  day  of  May,  1895,  James  L.  Sexton 
died  Intestate,  leaving  surviving  him  his 
grandchildren,  Nina  and  Curtis  Sexton,  and 
Boyce  Hall  his  sole  heirs  at  law.  Letters 
testamentary  were  granted  to  John  K.  Gib- 
son. The  deed  of  trust  and  note  were  as- 
signed to  Alfred  Crebblns.  On  the  27th  day 
of  June,  1895,  William  T.  Hall  brought  salt 
against  Roland  R.  Conklln  and  Joseph  C 
WlUett  as  receivers  of  the  Jarrls  Conklln 
Mortgage  Trust  Company,  Snmuel  Jarvis,  as 
trustee,  W.  A.  Cunningham,  as  administrator 
of  W.  G.  Sexton,  John  K.  Gibson,  as  execu- 
tor of  James  L  Sexton,  deceased,  Fannie  Sex- 
ton, Curtis  Sexton,  Nina  Sexton,  and  Boyc* 
Hall  for  partition  of  the  certain  lands. 

Nina  and  Curtis  Sexton,  being  minors,  H. 
L.  Ponder  was  appointed  their  guardian  ad 
litem,  after  they  had  been  served  with  pro- 
cess. On  the  10th  day  of  March,  1896,  he,  as 
such  guardian  ad  litem,  filed  an  answer  to 
the  complaint  of  plaintiff  In  which  he  denied 
iQ>eclflcalIy  all  the  allegations  therein.  On  the 
same  day  Alfred  Crebblns  entered  his  appear^ 
ance  as  a  party  defendant,  and  filed  an  an- 
swer and  cross-complaint.  In  which  he  alleg- 
ed that  he  Is  the  owner  of  the  note  and  trust 
deed  executed  by  James  L.  Sexton,  deceased; 
"denied  that  W.  T.  Hall  Is  the  owner  of  any 
or  all  of  the  land  embraced  In  the  complaint; 
alleged  that  James  L.  Sexton,  at  the  time  of 
his  death,  was  In  possession  of  all  the  land, 
claiming  title  thereto  adverse  to  plaintiff; 
that  the  loan  by  Samuel  Jarvis,  trustee,  waa 
made  for  the  purpose  of  buying  the  lands  In 
controversy ;  that  plaintiff  and  W.  G.  Sexton, 
deceased,  signed  the  application  for  the  loan 
made  to  J.  L  Sexton ;  that  the  loan  was  ne- 
gotiated upon  the  application,  which  was  part 
of  the  contract  and  Is  yet  In  force;  and 
that  for  some  cause  unknown  to  said  Jarvls- 
Conklln   Mortgage  Trust  Company,    W.   O. 
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SextMi  and  W.  T.  Hall  Allied  to  Join  In  the 
execatlon  of  said  deed  ef  trust"  He  asked 
that  tbe  deed  be  reformed  and  that  the  suit 
*t  Hall  be  dlamlaaed. 

On  the  Ist  day  of  January,  1898,  Crebblna 
"filed  an  amendment  to  his  answer  and  cross- 
complaint  which  alleges  that  the  deed  of 
trust  and  the  note  secnred  by  It  are  past 
due  and  unpaid;  made  copies  of  them  and 
the  assignment  «t  tbem  to  Alfred  Orebblns, 
and  a  copy  of  tbe  renewal  of  tbe  deed  of 
trust  exhibits  to  the  amendmeot;  and  alleges 
that  defoidants  Nina  and  Cnrtls  Sexton  are 
the  heirs  at  law  «f  W.  O.  Sexton  deceased; 
that  Faanle  Sexton  Is  the  widow  of  W.  O. 
Sexton  deceased;  that  W.  A.  Cnnnlngham  Is 
the  administrator  of  W.  O.  Sexton,  deceased; 
that  Lois  Hall  is  the  sole  heir  at  law  of  the 

aald  Hall   deceased;   and  that  said 

children  Cnrtls  and  Nina  Sexton  and  Lois 
Hall  are  the  sole  heirs  at  law  of  3,  L.  Sex- 
ten  deceased,  the  original  grantor  of  the  aald 
deed  of  trust,  that  there  has  been  a  gnardlan 
ad  litem  anointed  for  said  minors  In  the 
original  action,  and  asked  tbe  conrt  to  reap- 
point said  gnardlan  for  this  cross-complaint 
'^e  asked  that  his  deed  of  tmst  be  reform- 
ed and  declared  a  superior  Hen  to  any  claim 
that  tbe  defendant  Nina  Sexton,  Cnrtls  Sex- 
ton, Fannie  Sexton,  W.  T.  Hall,  3.  K.  01b- 
■on  executor  of  tbe  estate  of  J.  L.  Sexton,  de- 
ceased, or  W.  A.  Cannlngbam  as  the  adminis- 
trator of  tbe  estate  of  W.  O.  Sexton  have  In 
aald  land,  that  cross-complainant  have  Judg- 
ment ordering  sale  of  all  of  said  lands  If 
Becessary  to  pay  him  tbe  sum  of  $2,000  with 
taterest" 

Ponder,  tbe  guardian  ad  litem  of  tbe  minor 
defendants,  never  answered  the  cross-corn- 
Idalnt  of  Crebblns. 

On  tbe  9th  day  of  March,  1898,  upon  bear- 
ing the  cause,  the  conrt  found  that  tbere  was 
due  to  Crebblns  on  the  note  and  deed  of 
tmst  the  sum  of  $2,028^0,  and  decreed  that 
the  deed  of  tmst  be  so  reformed  as  to  em- 
brace "all  rights,  title,  or  Interest  of  said  W. 
T.  Hall,  and  defendants  Nina  Sexton  and 
Oortls  Sexton,  heirs  of  W.  G.  Sexton,  deceas- 
ed, and  liouls  Hall,"  and  that  "if  said  heirs 
do  not  pay  said  amount  said  deed  shall  upon 
demand  of  said  Alfred  Crebblns,  or  bis  as- 
signs or  attorney,  be  foreclosed,  and  all  of 
said  lands  be  sold,  or  so  much  thereof  as  may 
be  necessary  to  satisfy  said  deed  of  trust 
■nd  bond." 

At  tbe  April,  1905,  term  of  the  Craighead 
probate  conrt  3.  M.  Hardin  was  appointed 
guardian  of  Curtis  and  Nina  Sexton,  they 
being  then  and  now  minors.  On  the  12tb  day 
of  September,  1905,  on  application  of  this 
goardlan,  the  clerk  of  this  court  granted  an 
■ppeal  to  tbem  from  tbe  decree  of  the  court 
Tbe  court  erred  In  rendering  a  decree 
against  Cnrtls  and  Nina  Sexton  before  they 
answered  the  cross-con^lalnt  of  Crebblns. 
Bsetlon  6023  of  Kirb/s  Digest  provides  that 
"^  Judgmoit  can  be  rendered  against  an  In- 


fant until  after  a  defense  hy  a  Knardlaa"; 
and  this  court  said  In  Plnchbacb  t.  Oraves, 
4a  Ark.  222,  that  "this  defense  should  not 
be  a  mere  perfunctory  and  formal  one,  but 
real  and  earnest  He  should  put  in  issue 
and  require  proof  of  every  material  allega- 
tion of  a  complaint  prejudicial  to  the  Infant, 
whether  it  be  true  or  uot  He  is  not  requir- 
ed to  verify  the  answer,  and  can  make  no 
concessions  on  his  own  knowledge.  He  must 
put  and  keep  the  plaintiff  at  arm's  length." 
EJvans  v.  Da  vies,  39  Ark.  235 ;  Driver  v.  E}vans. 
47  Ark.  297, 1  8.  W.  518;  Morris  v.  Edmonds, 
43  Ark.  427;  Vamer  v.  Rice,  44  Ark.  236; 
Pillow  ▼.  Stentelle,  89  Ark.  61. 

The  appeal  was  properly  granted  by  the 
clerk  of  this  court  Ex  parte  Trapnall,  29 
Ark.  60;  Davles  ▼.  Nichols,  62  Ark.  554,  13 
&  W.  129. 

Tbe  decree  of  the  chancery  court  Is  re- 
versed as  to  tbe  appellants,  and  the  cause  as 
to  tbem  Is  remanded  for  proceedings  con- 
sistent with  this  opinion. 


MJNON  T.  MUTUAI,  LITE  INS.  00. 

(Snpreme  Court  of  Arkansas.     Nov.  26,  1906. 
On  Rehearing,  Dec  3,  1906.) 

1.  INSUBANCX  —  POUOT— FOBFETTUBJC     PbOVI- 

STON  —  CoNSTBUonoK  —  Paid-Up  Policy  — 
Tnra. 

\}ite  insurance  policy  provided  that  If 
It  Should  become  forfeited  for  nonpayment  of 
any  premium  after  three  full  annual  premiums 
had  been  paid,  the  insurer  would,  on  surrender 
of  the  policy  within  six  months  after  such  for- 
feiture, Issue  a  paid-up  policy  for  sudi  sum  as 
the  reserve  on  the  policy  at  the  time  of  the 
forfeiture  would  purchase  as  a  single  premium 
at  the  company's  published  rate,  etc.  Held, 
that  the  time  within  which  the  policy  must  be 
surrendered  under  such  provision  was  not  of 
the  essence  thereof,  so  that  a  failure  to  sur- 
render forfeited  policies  until  five  and  eighteen 
days  after  the  expiration  of  the  six  months' 
period  did  not  forfeit  insured's  right  to  a  paid- 
up  policy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  8|  936,  939.] 

2.  Samb— Aoriow  fob  Paid-Up  Insttrance. 

Where  a  policy  provided  that  after  pay- 
ment of  three  full  annual  premiums,  if  the 
policy  became  forfeited  at  any  time  for  nonpay- 
ment of  premiums,  the  insurer  would  issue  a 
paid-up  policy  on  application  made  within  six 
months  after  forfeiture,  an  action  at  law  might 
be  maintiiined  for  tbe  paid-up  insurance  at  the 
death  of  the  insured  if  the  demand  therefor 
was  made  within  the  time  that  the  rights  of 
the  parties  were  fixed,  notwithstanding  no  paid- 
up  policy  was  in  fact  issued. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  |  1518.] 

8.  Samb— Paid-Up  Pomot— Issuance. 

Where   insured   was   entitled   to   the   issu- 
ance of  a  paid-up   policy    on   forfeiture   of  bis 
insurance  for  nonpayment  of  premiums,  he  was 
entitled  to  maintain  a  suit  in  equity  to  compel 
specific  performance  of  the  original  contract  by 
the   issuance   of   such    paid-up    policy,  but    this 
was  important  only    to   afford   evidence  ol  bis 
rights. 

[Ed.  Note.— For  cases  in  point,  «ee  Cent  Dig. 
vol.  28,  Insurance,  I  940.] 
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4.  Apfzai,  —  SxTKBaAi.  —  DiKrocnMH     of 

Caubb. 

WUIe  tke  Supreme  Canrt  ku  p«w«r  to 
tender  final  jndenient  without  tereraios  and 
resandlns,  an  nroTided  by  Elitbr'a  Dif.  i  1236, 
•och  power  wul  not  be  exercised  nnfeas  there 
is  aometklns  in  the  case  calling  for  a  departure 
firaat  the  nsoal  practice  to  refrerse  and  remand 
with  dlrectiana  to  the  circuit  court  to  enter 
judgment  in  accordance  wik  tke  opinion. 

[Sid.  Note.— X^  cases  in  point,  see  Cent.  Dig. 
Tol.  S,  Appeal  and  Error,  |  4573.] 

Appeal  from  Olrcult  Cbort,  Pulaski  Cioun- 
t7;  Kdward  W.  Winfleld,  Judge. 

Action  by  W.  £.  Lenon  as  administrator, 
etc,  asalnst  the  Mutual  LJfe  Insurance  Com- 
pany. From  a  judgment  for  defendant, 
plaintiff  appeals.    Berersed  with  dliections. 

Bradshaw,  Rhoton  ft  Hehn,  for  appel- 
lant. Jas.  McKeen,  Rose,  Hemingway,  Cant- 
rell  ft  Loughborou^  for  appellee. 

HILL,  O.  J.  The  controlling  question  of 
the  case  la  tlw  effect  to  be  giren  this  clause 
in  the  policies:  "(4)  That  in  consideration  of 
the  surrender  yalue  promised  In  the  policy 
and  In  this  application,  viz.:  If  this  policy 
riiall  become  forfeited  by  nonpaymmt  of  any 
preminm,  at  any  time  after  three  full  annual 
premiums  have  been  paid,  the  company  will, 
opom  the  surroider  of  the  policy  Issued  on 
this  application,  within  six  months  after 
such  forfeiture,  issue  a  nonpartidpating  paid- 
up  policy  for  such  sum  as  the  reserye  upon 
tills  policy  at  the  time  of  such  forfeiture  ac- 
cording to  the  legal  standard  of  the  state  of 
New  York  will  purcliase  as  a  single  pre- 
mium at  the  company's  published  rate,  and 
in  further  consideration  of  the  participa- 
tion of  the  iwlicy  in  any  surplus  of  the  com- 
pany which  may  be  dlsb-ibuted  while  it  Is  in 
force,  all  right  m'  claim  to  any  other  sur- 
render TBlue  than  that  so  promised,  whether 
required  by  a  statute  of  any  State  or  not, 
is  hereliy  relinquished."  Five  days  after  the 
six  months  expired  in  one  policy  and  18 
days  after  It  expired  in  the  other  the  Insured 
mailed  the  policies  to  the  company  and  de- 
manded paid-up  insurance  pursuant  to  his 
original  contract  If  the  provision  that  the 
policy  must  be  surrendered  within  six  months 
be  a  condition  precedent  to  the  right  to  paid- 
up  Insurance,  and  If  time  of  surrender  there- 
in named  is  of  the  essence  of  the  contract, 
then  appellant  has  no  case,  otherwise  he  has. 

There  are  three  lines  of  decisions  to  which 
the  court  is  referred,  (a)  Cases  like  Knapp 
T.  Homeopathic  Mutual  Ins.  Co.,  117  U.  8. 
411,  6  Sup.  Ct  807,  29  L.  Ed.  960— where  an 
eleeti(«  to  pursue  one  or  another  course  is 
evidenced  by  surrender  ot  policy  or  other 
act,  then  the  act  must  be  performed  as  a 
condition  precedent  to  sustaining  the  elected 
right  But  these  cases  are  not  of  weight 
here,  for  no  election  was  required  under  this 
contract  The  forfeiture  of  the  primary  in- 
surance by  reason  of  falling  to  pay  brings 
Into  being  the  secondary  insurance  stipalat- 


ed  to  be  payable  In  such  event  The  event 
Itself,  and  not  tlie  surrender  of  tke  policy. 
brings  Into  effect  tke  secondary  condltloa 
of  the  original  contract  (b)  There  is  a 
line  of  decisions  holding  that,  under  clauses 
like  the  wi*  at  bar,  the  surrender  of  the 
policy  within  the  time  muitioned  is  a  CMt- 
dition  precedent  by  its  terms  to  tlis  vesting 
of  the  secondary,  or  paid-up,  insurance. 
Hudson  V.  Knickerbocker  Life  Ins.  Co.,  28  N. 
J.  Eq.  167;  Universal  Life  Ins.  Co.  v.  White- 
head, 58  Miss.  226,  38  Am.  Rep.  322;  Bon- 
ner r.  Mutual  Life  Ins.  Oo.  (Miss.)  3tf  South. 
538;  TTnlverBal  Life  Ins.  Co.  v.  Devore,  88 
Va.  778,  14  S.  B.  632;  Bquitabia  Ufo  As- 
surance Soc.  v.  Svans  (T».  Civ.  App.)  &i 
a.  W.  74;  Inloes  v.  Prudential  Ins.  Oo.  (Mo. 
App.)  82  S.  W.  106&;  Sheerw  v.  Manhattan 
Ins.  Co.  (a  0.)  20  Fed.  886,  overruling  same 
case  16  Fed.  T20;  2  Bacon,  Benefit  Bodetlee, 
I  873.  See  Cooley'a  BriefB  on  Ins.,  pp.  2413, 
2420,  for  full  review  of  the  cases.  W  There 
is  another  line  of  decisions,  principally  tn 
Kentucky,  which  hold  that  time  Is  not  of  the 
easenco  of  this  provision  and  that  the  sor- 
render  of  the  policy  does  not  have  to  he 
made  within  the  stipulated  period  provided 
It  is  made  within  a  reasonable  tlma  M«it- 
gomery  t.  Phoenix  Mat  Life  Ins.  Ooi^  14 
Bush  (Ky.)  51;  Mutual  Life  Ins.  Co.  v.  Jar- 
boe,  102  Ky.  80,  42  S.  W.  1097,  39  L.  B.  ▲. 
604,  80  Am.  St  Rep.  843,  where  cases  depart- 
ing from  Montgomery  v.  Fhcenlx  Mut  life 
Ins.  Oo.  were  overruled;  Washington  Ufe 
Ins.  Co.  V.  Miles,  112  Ky.  743,  66  S.  W.  740; 
Mutual  Life  Ins.  Co.  v.  O'Neal  (Ky.)  76  S. 
W.  830;  Washington  Life  Ins.  Oo.  T.  I^yne 
(Ky.)  83  &  W.  122.  The  same  rule  ^«valls 
in  Maine.  Chase  v.  Phoenix  Mutual  Life 
Ins.  Co.,  67  Me.  85;  Dorr  v.  Phoenix  Mntnal 
Life  Ins.  Co.,  67  Me.  438.  The  meaning  In 
the  leading  Kentucky  case  is  as  follows: 
That  time  is  not  of  the  essence  of  contracts 
generally  unless  executory  on  both  sides  at 
is  expressly  made  so;  and  that  the  Insurance 
company  had  received  tlie  entire  considera- 
tion for  performance  on  its  part,  and  it  is  in- 
equitable to  sustain  a  defense  on  the  sole 
ground  of  lack  of  demand  of  a  former  matter 
within  a  given  time.  l%e  court  said:  "In 
this  case  the  considwatlon  for  a  paid-up 
policy  has  been  fully  paid,  and,  although  the 
insured  enjoyed  the  benefit  of  'cnrrent  In- 
surance for  the  years  in  which  the  policy 
was  in  force  for  the  full  amount,  that  was 
not  all  that  was  paid  for.  The  premiums  by 
express  convention  paid  for  both  current  in- 
surance and  a  paid-up  policy,  and  new  to 
deny  to  the  assured  the  benefit  of  a  paid-up 
policy  because  the  old  one  was  not  surren- 
dered in  time  la,  in  the  strictest  and  most 
obnoxious  sense,  a  forfeiture.  Such  a  claim 
Is  without  supp<xt  in  reasMi,  justice,  or  au- 
tbMTlty,  and  cannot  be  supported  in  a  court 
of  equity."  MoDtgom«7  v.  Ins.  Co.,  14  Bush 
(Ky.)  51.  It  is  for  the  court  to  say  which 
presents  the  better  reasons,  the  majority  or 
the  minority  line,  for  the  decided  weight 
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nomerfcally  1b  against  the  Kentucky  and 
Kalna  conrtB.  Some  of  the  cases  folding 
that  time  is  of  the  essence  of  this  proyUilon 
cite  N.  Y.  Life  Ins.  Oo.  t.  Statham,  93  U.  S. 
24.  2S  I<.  Ed.  789.  In  that  case  the  court 
said:  "All  the  calctUations  of  the  insurance 
compaiiT'  are  based  en  the  hTpotheals  of 
prompt  paymraits.  They  not  only  calculate 
on  the  receipts  of  premiums  when  due,  but 
npoB  compounding  interest  npon  them.  It  la 
up(m  thlB  basis  that  they  are  enabled  to  ofTer 
aasnzance  at  the  favorable  rates  they  do. 
Forfeltnre  for  nonpayment  Is  a  necessary 
means  of  protecting  themselves  from  embar- 
raasment.  Unless  it  were  enforceable,  the 
business  would  be  thrown  Into  utter  con- 
fosion.  •  *  *  An  essential  feature  of 
this  scheme  la  the  mathematical  calculatlona 
referred  to^  on  which  the  premiums  and 
amonnta  assnred  are  based.  And  these  cal- 
culations, again,  are  based  «i  the  assumption 
of  arerags  mortality,  and  of  prompt  pay- 
ments and  compound  interest  thereon.  De- 
liqnency  cannot  be  tolerated  nor  redeemed, 
except  at  the  option  of  the  company.  *  *  • 
When  no  stipulation  exists,  It  is  the  gen- 
eral onderstandlng  that  time  is  material,  and 
that  the  forfeiture  Is  absolute  If  the  pre- 
mlnm  be  not  paid.  •  *  •  The  case,  there- 
fore, la  one  in  which  time  is  material  and 
of  tbe  essence  of  the  contract"  Every  rea- 
son given  herein  why  time  is  of  the  essence 
of  the  contract  is  conspicuous  by  its  ab- 
sence In  tills  case;  and  the  application  of 
tbe  doctrine  to  Insurance  premiums  shows 
to  what  it  does  so  fitly  apply,  and  shows,  al- 
so. Its  ntter  inapplicability  to  a  mere  demand 
for  evidence  of  rights  already  fixed.  A  learn- 
ed Jurist  who  has  contributed  much  of  value 
to  legal  literature.  Prof.  John  D.  Lawson,  in 
a  recent  woj-k  said:  "Where  the  time  of  per- 
formance is  fixed  by  the  contract,  the  ques- 
tion la  whether  it  is  of  the  essence  of  the 
contract  or  not;  and  this  is  a  question  of 
construction.  •  •  •  Time  is  of  the  es- 
sence of  a  contract  when  It  Is  a  material  ob- 
ject to  which  the  parties  looked  In  the  first 
conception  of  It.  A  provision  In  a  contract 
Is  said  to  be  of  the  essence  of  the  contract 
when  compliance  with  it  was  known  by  both 
parties  at  the  time  of  entering  Into  the  con- 
tract to  be  of  such  Importance  that  perform- 
ance of  the  contract  without  strict  compli- 
ance with  It  might  be  of  no  avail."  Law- 
ion  on  Contracts;  9  Qyc.  604. 

Tested  by  this  principle  it  is  plain  that 
the  surrender  of  the  policy  in  six  months  was 
not  of  Vm  essence  of  the  contract.  The  con- 
tract was  chiefly  for  current  Insurance,  and 
tbe  payment  of  premiums,  for  the  reasons  so 
wen  stated  by  Mr.  Justice  Bradley  in  the 
Btatfaam  Case,  supra,  was  of  the  essence  of 
tbat  contract  When  that  contract  closed  by 
reason  of  the  forfeltnre  for  failure  to  pay 
file  premium  then  this  other  Insurance  became 
opoative,  not  on  account  of  any  option  or 
Section  ar  surrender  of  the  policy,  but  in 


virtue  of  tbe  original  contract  and  tbe  addi- 
tional sums  paid  in  order  to  produce  this 
result  In  defining  the  nature  of  such  paid- 
up  policies  the  Vermont  court  said:  "The 
very  end  aimed  at  In  offering  and  receiving 
the  reduced  or  paid-up  policy  is,  as  the  com- 
pany's circular  declares,  to  obviate  'all  pos- 
sible danger  of  loss.'  The  paid-up  policy  is- 
sues as  a  redemption  from  a  forfeiture  of  the 
original  policy  which  otherwise  would  'cease 
and  determine'  for  nonpayment  of  premiums. 
It  can  issue  only  in  case  two  full  premiums 
have  been  paid  and  if  so  many  have  been 
paid,  the  right  to  it  is  glv«i  to  the  policy 
bolder  by  the  original  policy  Itself.  Thus  his 
right  to  It  is  a  contract  right  that  Inheres  in 
the  original  policy."  Bruce  v.  Life  Ins.  Co., 
68  Vt  253,  2  Atl.  710.  To  the  same  effect  Mc- 
Donnell V.  Alabama  Oold  Life  Ins.  Co.,  86 
Ala.  401,  6  South.  120.  This  Is  but  a  drop- 
ping from  one  kind  of  Insurance  to  another, 
all  written  in  the  original  policy,  and  paid 
for  by  the  premiums  already  paid,  and  It 
only  applies  after  two  contingencies  happoi: 
First  three  annual  payments  must  be  made ; 
and,  second,  default  must  occur  in  the  prin- 
cipal insurance.  It  is,  of  course,  Important 
to  the  company  to  know  the  status  of  Its 
policy  holders,  but  its  own  books  fix  the 
status  under  this  policy.  When  the  default 
in  payment  terminates  the  primary  insurance 
after  it  has  been  maintained  over  three  years, 
thai  it  is  forfeited,  and  then  the  contract 
gives  this  paid-up  Insurance  to  be  computed 
according  to  Its  terms  and  by  tbe  company 
from  the  reserve  as  shown  on  its  books. 
These  matters  are  all  of  the  essence — the 
determinating  factors  in  the  conception  of  the 
contract — and  without  which  It  would  not 
have  been  made.  The  surrender  of  the  old 
policy  for  the  new  In  the  last  contingency 
is  but  a  sensible  and  formal  requirement  In 
order .  that  tbe  secondaiy  contract  be  evi- 
denced by  a  second  writing  and  not  He  partly 
In  the  original  contract  and  partly  on  the 
books  of  the  company,  evidencing  lapse  of  one 
kind  of  insurance  and  operation  of  another 
and  amount  of  it  This  would,  if  In  a  statute, 
be  held  directory.  Instead  of  mandatory,  and 
In  a  contract  belongs  to  conditions  subsequent 
rather  than  precedent  Either  party  could 
require  ^eclflc  performance  of  the  other  of 
this  secondary  contract  and  the  company 
could  require  the  surrender  of  the  old  con- 
tract In  New  York  It  has  been  held  that 
where  tbe  original  policy  was  lost  or  stolen, 
and  could  not  be  surrendered,  the  Insured 
could  compel  the  Issuance  of  tbe  paid-up  poU- 
<7  on  proper  demand.  Wilcox  v.  Equitable 
Life  Assurance  Soc.,  178  N.  T.  60,  65  N.  E. 
857,  93  Am.  St  Rep.  579;  LIndenthal  v. 
Oermania  Life  Ins.  Co.,  174  N.  T.  76,  66  N. 
El  629.  The  sounder  and  better  rule  is  that 
time  Is  not  of  the  essence  of  the  contract 
so  far  as  surrender  of  original  policy  Is  con- 
cerned within  six  months.  Of  course  if  there 
Is  a  change  In  the  situation  of  the  company 
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saperlndnced  by  nonaction  of  tbe  Insured,  if 
other  rights  be  bnllt  np  by  reason  of  such 
nonaction,  or  tf  the  matter  Is  unreasonably 
delayed,  thai  other  principles  might  be  In- 
voked. None  of  those  queetiona  are  In  this 
case.  In  Kentucky  It  has  been  worked  out 
by  requiring  demand  for  the  pald-np  policy 
and  surrender  of  old  within  a  reasonable 
time.  Ins.  Go.  t.  Jarboe,  102  Ey.  80,  42  8. 
W.  1097,  89  L.  R.  A.  604;  Manhattan  Life 
Ins.  Ca  y.  Patterson  (Ky.)  00  S.  W.  883,  63 
L.  R.  A.  S78;  N.  Y.  Life  Ins.  Co.  t.  Warren 
(Ky.)  75  S.  W.  234;  Mutual  Life  Ina.  Co.  t. 
O'Neal  (Ky.)  76  8.  W.  839;  Johnston  v.  Ins. 
Co.,  79  Ky.  406. 

Appellee  Insists  that  the  action  Is  barred 
by  statute  of  limitations,  and  cites  the  fol- 
lowing Kentucky  cases  to  sustain  it  Eq. 
Life  Ins.  Soc  V.  Warren  (Ky.)  76  8.  W.  274; 
JEtna  Life  Ins.  Co.  t.  Suggs  (Ky.)  86  S.  W. 
967 ;  Washington  Life  Ins.  Co.  t.  Miles  (Ky.) 
66  8.  W.  740;  Mut  Life  y.  O'Neal  (Ky.)  76 
S.  W.  838.  But  these  decisions  are  far  from 
sustaining  that  view;  on  the  contrary  they 
hold  that  demand  must  be  made  within  five 
years  or  the  Insured  is  precluded  by  laches, 
but  where  demand  Is  made  within  that 
time  the  rights  are  fixed.  Notwithstanding 
no  paid-np  policy  is  Issued  where  there  Is  a 
right  to  paid-np  Insurance  by  virtue  of  tbe 
original  policy,  ^an  action  at  law  may  be 
maintained  for  tbe  paid-up. Insurance  on  the 
death  of  the  assured.  Harlow  ▼.  8t  Louis 
Mut  Ins.  Co.,  64  Miss.  426,  28  Am.  B^.  358 ; 
Wlnchell  ▼.  John  Hancock  Mut  Life  Co.,  80 
Fed.  Cas.  285;  Harnett  t.  Mutual  Life  Ins. 
Co.  (Ky.)  86  8.  W.  740.  "The  policy  Itself 
does  not  constitute  the  contract  It  is  mere- 
ly written  evidence  of  it"  McDonnell  t.  Ins. 
Ga,  85  Ala.  401,  5  South.  120.  The  insured 
could  have  perfected  his  evidence  by  a  suit 
in  equity  for  q;)eclflc  performance  of  the 
original  contract  and  required  the  com- 
pany to  have  furnished  him  evidence  of  his 
paid-up  Insurance,  but  that  Is  Important  only 
as  evidence^  If  the  conclusion  be  correct  that 
time  was  not  of  the  essence  of  this  contract 
and  that,  if  demand  is  made  within  a  reason- 
able time,  then  the  insured's  rights  became 
fixed  when  he  delivered  the  policies  and  de- 
manded paid-up  insurance  on  the  fifth  and 
eighteenth  day  respectively  after  the  six 
months  designated  in  the  policies,  and  were 
Just  as  complete  as  If  the  calculation  had 
been  made  and  written  into  an  Instrument 
called  a  paid-up  policy  evidencing  the  obliga- 
tion. His  evidence  was  not  In  as  good  shape 
but  his  rights  were  as  complete  in  the  one 
case  as  in  the  other. 

It  follows  that  the  Judgment  ought  to  be 
reversed,  and  It  is  so  ordered. 

On  Modification. 

•  PEB  OUBIAM.  The  appellant  asks  a  mod- 
ification of  the  judgments  so  as  to  render  final 
Judgment  here  on  the  agreed  statement  of 
facta  Instead  of  reversing  and  remanding.   It 


to  within  the  power  of  the  court  to  raider 
such  Judgment  (Kirby's  Dig.  {  1236)  but  tbe 
I>etter  practice  Is  to  reverse  and  ronand,  with 
directions  to  the  circuit  court  to  oiter  Judg- 
ment in  accordance  with  the  ophiion.  Bar- 
ton v.  Lattourette,  55  Ark.  81,  17  8.  W.  588. 
There  Is  nothing  in  this  case  calling  for  a 
departure  from  the  usual  practice,  and  tbe 
Judgment  will  be  for  a  reversal,  wltii  direc- 
tions to  the  circuit  court  to  enter  Judgment  In 
conformity  to  the  opinion. 


FOSTER  V.  BBICK3S  MACHINERY  & 
SUPPLY  CO.  et  al. 

(Court  of  Appeals  of  Indian  Territory.    Nov. 
24,  1906.) 

1.  Saxes— Rgsebvation  op  TrrLB— Waivbr. 

A  corporation  executed  notes  to  a  seller  for 
the  price  of  machinery  which  reserved  title  until 
Itayment  The  corporation,  to  secure  the  notes, 
executed  a  deed  of  trust  on  all  its  property.  The 
seller^  sued  to  foreclose,  and  a  third  person, 
claiming  a  prior  lien  against  the  property,  inters 
vened.  Hdd,  that  as  against  other  creditors  the 
acceptance  by  the  seller  of  the  deed  of  trust  and 
his  proceeding  to  foreclose  it  did  not  operate 
as  a  waiver  of  his  claim  to  title  reserved  in 
the  several  notes,  the  doctrine  of  waiver  not 
applying,  there  being  merely  an  election  of  rem- 
edies. 

2.  Savb— Bqihtabix  Bbioppel— Ohahok   or 
PosmoR. 

A  corporation  executed  notes  to  a  seller 
of  machinery  for  the  price  which  reserved  tiUa 
in  the  seller  nntil  payment  The  corporation, 
to  secure  the  notes,  executed  a  deed  of  tmst. 
The  seller  sued  to  foreclose,  and  there  was 
nothing  to  indicate  that  another  creditor  of 
the  coriwration  lost  anything  by  tiie  suit  to 
foreclose  rather  than  by  asserting  the  title 
reserved  in  the  notes.  Held,  that  as  against  the 
other  creditor  tlie  seller  was  not  cslopped  from 
asserting  his  rights  under  the  notes,  for  the 
seller  merely  exercised  an  election  of  remedies. 

3.  Chattei.    MoBTOAOEa—FoBEOLOSTTBB— Dis- 
position OF  Pboceedb. 

A  creditor  of  an  insolvott  corporation  sued 
to  foreclose  a  deed  of  trust  on  Its  property  ex- 
ecuted to  secure  a  debt  for  the  once  of  prop- 
erty sold  to  it  the  title  to  whidi  had  been 
reserved  by  the  seller.  The  deed  of  trust  was 
acknowledged  by  an  officer,  stockholder^  and 
debtor  of  the  corporation.  All  the  parties  to 
the  suit  which  included  all  the  creditors  of 
the  corporation,  prayed  for  an  order  for  the 
conversion  of  the  property  into  money,  and  the 
proceeds  were  before  the  court  Held  that, 
though  the  deed  of  trust  was  a  nullity  because 
not  aclcnowledged  by  a  proper  officer,  the  court 
properly  granted  relief  to  the  creditor  secured 
thereby,  to  the  extent  of  tiie  value  of  tbe 
property  sold,  the  tiUe  to  which  it  had  re- 
served. 

Appeal  from  the  United  States  Gonrt  for 
the  Sonthem  District  of  the  Indian  Ter- 
ritory; before  Justice  J.  T.  Dickerson,  April 
5,  1905. 

Suit  by  the  Bri^s  Machinery  &  Supply 
Company  and  others  against  the  Tishomingo 
Oil  &  (3otton  Company,  in  which  the  Con- 
tinental Gin  Company  intervened,  and  lit 
which  the  Ardmore  National  Bank  and  others 
filed  petitions  claiming  a  Hen  on  tbe  prop- 
erty of  defendant  From  a  decree  In  favor  of 
plaintlflr  and  the  Intervener,  and  determining 
the  rights  of  the  petitioners  to  tbe  balance  of 
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Ute  prapertj  of  defendant,  H.  B.  Foster,  re- 
ceiver of  the  Bank  of  the  Chickasaw  Nation, 
m>peal8.     Affirmed. 

Ledbetter  &  Bledsoe,  for  appellant  Erick 
Gambrell,  Stuart  '&  Bell,  and  Potter,  Bowman 
ft  Potter,  for  appellees. 

LAWRENOBS,  J.  The  Briggs  Machinery  ft 
Supply  Company,  a  copartnership,  Cnllins  ft 
Dnlaney,  a  copartnership,  and  the  Stllwell- 
Blerce  ft  Smitb-Valle  Company,  a  corpora- 
tion, filed  their  complaint  in  equity  October 
17,  1902,  against  the  Tishomingo  Oil  ft  Cotton 
Company,  a  corporation  theretofore  operat- 
ing at  Tishomingo,  Ind.  T.,  a  factory  for  gin- 
ning cotton  and  making  cotton  seed  oil.  It 
was  alleged  that  said  defendant  was  insolv- 
vat,  had  abandoned  Its  factory,  and  the  same 
was  going  to  waste ;  further,  that  It  was  in- 
debted to  the  plaintifts  severally,  as  evi- 
denced by  promissory  notes,  in  the  total  sum 
of  $17,991.17,  all  of  which  were  for  the  pur- 
chase price  of  machinery  sold  and  put  Into 
said  factory,  now  constituting  part  of  It,  and 
that  each  of  said  notes  contained  a  provision 
of  reservation  of  title  in  the  vendor  until 
their  payment,  for  8  per  cent,  interest,  and 
10  per  cent  attorney's  fee  if  sued  upon  or 
placed  In  the  hands  of  an  attorney  for  col- 
lection, and  all  dated  January  19,  1903 ;  that 
defendant,  to  further  secure  payment  of  said 
notes,  execnted  trust  deed  to  J.  C.  Weaver  on 
said  October  17,  19U3,  upon  all  Its  physical 
property,  real  and  personal,  for  the  benefit 
of  plaintiffs,  which  deed  was  duly  recorded. 
A  receiver  was  asked  for,  foreclosure  of 
trust  deed,  and  that  all  creditors  desiring  to 
join  in  the  proceeding  should  be  allowed  to 
do  BO,  and  that  a  time  should  be  fixed  in 
which  they  should  so  Join,  and  for  general  re- 
lief. By  interlocutory  order  a  receiver  was 
appointed,  and  the  property  described  In  the 
trust  deed  was  sold  March  23,  1004,  for  the 
sum  of  130,000,  and  the  sale  was  confirmed 
April  25,  190i.  Petition  of  Intervention  was 
filed  by  the  Continental  OIn  Company,  In 
which  it  claimed  a  first  and  prior  Hen  against 
the  property  In  question  for  the  value  of  ma- 
chinery sold  defendant  and  placed  into  and 
constitntlng  a  part  of  said  property,  name- 
ly, ?1,500  July  25,  1902,  and  |3,000  July  81, 
uiOQ,  evidenced  by  the  four  several  promis- 
soiy  notes  of  defendant  (each  reserving  title 
In  vendor  until  payment)  for  8  per  cent  In- 
terest and  10  per  cent  as  attorney's  fee  If 
coed  upon  or  placed  In  the  hands  of  an  at- 
torney for  collection,  and  made  payable  at 
Birmingham,  Ala.,  or  Dallas,  Tex. ;  and  be- 
cause of  machinery  sold  to  one  J.  D.  Ray 
Jmie  29,  and  July  15,  1901,  of  the  value  of 
$2,731,  for  which  said  Ray  made  to  said  In- 
tervener his  four  promissory  notes  (provid- 
ing for  same  interest  and  attorney  fee,  and 
payable  at  same  places  as  the  said  first  four 

notes),  to  secare  payment  of  which  said  Ray 
siecnted  bis  mortgage  on  said  machinery, 

which  was  dnly  filed  for  record  July  25, 


1901;  and  that  said  Ray,  without  the  said 
Intervener's  consent  sold  and  delivered  said 
machinery  to  defendant  and  same  was  plac- 
ed by  it  In  said  factory  and  became  and  was 
a  part  of  same.  Another  like  petition  was 
filed  by  the  Ardmore  National  Bank,  claiming 
a  Hen  by  virtue  of  a  Judgment  In  its  favor 
against  defendant,  rendered  October  23,  1903, 
for  $5,500.  A  like  petition  was  filed  by  H. 
E.  Foster,  receiver  of  the  Bank  of  the  Chick- 
asaw Nation,  claiming  Hen  by  virtue  of  Judg- 
ment against  defendant  rendered  February 
16,  1904,  for  $22,74^20.  A  like  petition  was 
filed  by  Wm.  Parr  ft  Co.,  claiming  a  like  lien 
by  virtue  of  Judgment  rendered  ag^ainst  de- 
fendant November  8,  1903,  for  $480— all  ot 
said  Judgments  being  of  record  In  the  office 
of  the  clerk  of  tbe  United  States  District 
Court  at  Ardmore,  Ind.  T. 

The  case  was  submitted  upon  an  agreed 
statement  of  facts,  substantially  as  follows: 
That  defendant  Is  indebted  to  plalntlfTs  as 
shown  by  notes  named  In  complaint  being  for 
purchase  price  of  property  delivered,  of  the 
value  of  tbe  notes,  which  reserved  title  In 
vendors  until  payment  In  full,  and  that  the 
sale  of  the  property,  reservation  of  title,  and 
execution  of  notes  were  In  Texas,  where  the 
law  was  this:    "All  reservation  of  title  to,  or 
property  in,  chattels,  as  security  for  the  pur- 
chase money  thereof,   shall  be  held  to  be 
chattel  mortgages,  and  shall,  when  posses- 
sion Is  delivered  to  vendee,  be  void  as  to  tbe 
creditors  and  bona  fide  porchasers,  unless 
such  reservation  be  In  writing  and  registered, 
as  required  of  chattel  mortgages."     It  is 
agreed  that  said  word  "creditors"  shall  mean 
only  creditors  holding  Hens  on  said  chattels ; 
that  the  property  for  which  said  notes  were 
the  purchase  price  was  delivered  to  defend- 
ant and  held  by  It  at  Tishomingo,  Ind.  T., 
where  said  deed  of  trust  was  executed  Jan- 
uary 19,  1903 ;   that  the  contract  of  sale  re- 
serving title  to  said  property  was  never  filed 
of  record  In  Texas,  but  was  filed  In  the  oflSce 
of  the  clerk  of   said  United   States  court; 
that  the  deed  of  trust  was  executed  as  al- 
leged, and  shown  by  copy  annexed  to  com- 
plaint ;  that  defendant  October  17,  1903,  was 
"a   nongoing  concern"   Insolvent   and  com- 
plainant's claims  were  past  due ;  that  tbe  four 
notes  made  by  Ray  to  the  Continental  Gin 
Company,   Intervener,  are  Just  debts,  were 
for  the  purchase  price  of  the  property  de- 
scribed In  the  mortgages  set  forth  In  Its  plea 
herein,   and  were  Its  true  value,  and  that 
both  mortgages  were  dnly  recorded;  that  the 
four  other  notes  of  said  Intervener  were  for 
the  purchase  money  of  the  property  therein 
described — the  title  and  possession  of  which 
was  reserved  therein,  and  was  of  the  valne  of 
the  amount  of  said  notes— and  for  the  rate 
of  Interest  and  attorney  fee  as  therein  men- 
tioned, and  were  payable  at  Dallas,  Tex.,  or 
Birmingham,    Ala.;     that   said    eight   notes 
were  due  and  wholly  unpaid  March  S,  1904, 
and  represent  the  value  of  the  property  for 
which  they  were  given,  was   pnt  Into  and 
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used  aa  part  of  said  factory,  and  were  sold 
by  the  order  of  the  court  with  the  entire 
physical  property  of  defendant ;  that  the  two 
11,600  notes  of  Intervener  were  executed  at 
nshominco,  Ind.  T.,  payable  at  Dallas,  Tex.; 
tbat  under  the  laws  of  Texas  a  provision  In 
a  note  for  payment  of  attorney  fees  is  valid ; 
that  In  said  sale  to  Davidson  for  $30,000  the 
property  covered  by  the  said  two  $1,600  notes 
brou(^t  13,600,  and  the  property  covered  by 
the  two  $760  notes  brought  $2,000,  and  that 
in  the  event  the  Ardmore  National  Bank  shall 
prevail  in  this  action  said  sums  may  be  taken 
as  the  basis  In  settling  the  priority  of  rights 
and  liens;  that  at  the  time  said  deed  of 
trust  was  acknowledged  before  Klrby  Purdom, 
as  notary  public,  January  19,  1903,  he  was 
indebted  to  defendant  on  bis  unpaid  sul>- 
scription  to  its  capital  stock,  and  was  activ» 
ly  engaged  in  the  management  of  the  busi- 
ness of  defendant,  all  of  which  facts  wen 
then  unknown  to  plaintiffs,  their  trustee  and 
attomqrs;  tbat  the  Judgments  of  the  Ard- 
more National  Bank  and  of  Wm.  Parr  &  Ca 
are  valid  and  unsatisfied ;  that  the  claims  of 
the  plaintiffs  accrued  April  11,  1902,  and 
were  renewed  and  secured  by  the  trust  deed. 
The  cause  was  tried  to  the  court,  which 
found  in  favor  of  plaintiffs  for  full  amount 
of  their  claims  in  the  total  sum  of  $21,- 
21&73;  in  favor  of  the  C!ontinental  Oin  Com- 
pany in  the  sum  of  $8,430.90 ;  that  the  deed 
of  trust  is  a  valid  first  mortgage  lien  upon 
the  proceeds  of  the  property  therein  describ- 
ed, with  the  exception  of  $3^240  owing  the  Con- 
tinental Gin  Company  upon  the  notes  i»- 
scribed  in  the  two  mortgages  of  Bay  to  it, 
the  said  mortgages  being  a  first  and  superior 
lien  upon  said  proceeds;  also  with  the  ex- 
ception of  $1,710.03  owing  said  gin  company 
on  the  two  reserved  title  notes  oif  $750 
each,  describing  and  covering  6-106  Saw  Con- 
tinental LInters,  Feeders  and  Condensers,  and 
that  all  of  said  property  contributed  to  the 
$30,000  proceeds  from  sale  made,  under  <x- 
der  of  court,  April  19,  1804,  the  sum  of  $26,- 
650 ;  tbat  the  $3,600  for  the  3-70  Saw  Munger 
Sliding  Idler  Gin  outfit,  sold  by  said  gin  com- 
pany, contributed  to  the  proceeds  of  the  $30,- 
000,  and  said  gin  comiMny  is  entitled  to  be 
peld  $3,480}  that  the  tvro  reserved  title 
notes  of  $750  each  and  the  two  of  $1,500  each 
were  legally  executed,  and  the  title  to  the 
property  covered  by  them  legally  remained 
tlie  property  of  said  gin  company  until  paid, 
and  that  they  contributed  to  the  proceeds  of 
sale  of  $30,000.  It  was  ordered  that  the  re- 
oelver,  out  of  funds  remaining  in  his  bands, 
pay  all  costs  and  expoises  of  the  receiver- 
sbip  when  approved  by  the  court,  and  all 
unpaid  costs;  to  pay  said  gin  company  $5.- 
190;  wltb  interest  at  6  per  cent  from  this 
date,  and  $3,240.33,  with  interest  from  date 
at  8  per  cenL;  the  Briggs  Machinor  &  8ui>- 
ply  Company  $9,248.81;  Collins  &  Dulaney 
$5,387.10;  StllTell-Blerce  &  Smith-Yalle  Co. 
$6,622.84^  with  int^est  at  rate  of  8  per  cent. 
tTom  tbia  date;  and  if  there  Is  not  enough 


to  pay  said  claims  in  full,  after  payment 
of  costs  and  expenses  and  payment  as  pro- 
vided for,  to  said  gin  company,  then  the 
amount  remaining  shall  be-  prorated  between 
said  plaintiff^  If  there  shall  be  a  remain- 
der in  the  hands  of  the  receiver,  after  pay- 
ment In  full  of  said  costs  and  expenses  and 
claims  of  the  gin  company  and  plaintiffs, 
then  payment  shall  be  made,  first,  to  the 
Ardmore  National  Bank  on  its  Judgment, 
and,  second,  to  Wm.  Parr  &  Co.  on  their 
Judgment  It  is  further  decreed  tbat  inter- 
veners who  have  filed  claims  prior  to  Feb- 
ruary 20,  1904,  shall  be  paid  pari  passu, 
that  the  receiver  give  effect  forthwith  to  tbls 
decree,  and  that  his  office  continue  for  col- 
lection of  claims  In  favor  of  defendant  Bx- 
ceptions  to  the  decree  were  taken  by  Ard- 
more National  Bank,  Wm.  Parr  &  Co.,  and 
H.  Eu  Foster,  receiver.  Foster,  receiver  of 
the  Bank  of  the  Chickasaw  Nation,  appeals, 
and  assigns  as  error  the  action  of  the  court 
in  flnding  and  adjudging  that  the  mort^- 
ges  and  notes  reserving  title,  held  by  tbe 
Contlnoital  Oln  Company,  were  subsisting 
and  prior  Hens  upon  the  fund  in  question. 
In  flnding  that  the  trust  deed  in  favor  of 
plaintiffB  was  next  prior  and  superior  to  liens 
thereon,  and  in  rendering  decree  in  favor  of 
said  gin  company  and  plaintiffs  for  any  part 
of  said  fund. 

Tbe  agreed  statement  of  facts  leave  for 
consideration  but  two  legal  propositioDs  rais- 
ed by  the  assignment  of  errors,  namely,  did 
the  acceptance  by  plaintiffs  of  the  trust  deed, 
and  their  proceeding  in  equity  to  foredoao 
it,  and  the  Joining  therein  by  the  gin  com- 
pany, by  way  of  plea  of  Intervention,  operate 
as  a  waiver  or  abandonmott  of  their  clainas 
of  title  reserved  in  their  several  notes,  and 
was  it  an  unqualified  election  to  rely  for 
relief  to  be  granted  by  the  court  under  tbe 
trust  deed?  and,  if  so,  is  the  deed  ot  trust 
of  any  validity  and  antbority  to  Justify  tbe 
court  in  granting  any  sort  of  relief  thoeun- 
dn  or  any  other  sort  of  relief? 

If  we  understand  both  parties,  there  Is  no 
contentloa  in  argument  as  to  the  validity 
In  tbe  first  instance,  in  this  Jurisdiction,  of 
the  reservations  of  title  oontained  In  the  sev- 
eral promissory  notes,  and  as  well  the  rate 
of  interest  and  attorney  fee  therein  provided. 
The  counsel  for  appellant  have  admitted. 
In  argument,  that  there  is  no  controversy 
as  to  the  four  notes  made  by  J.  D.  Bay  to 
the  gin  company  and  the  mortgage  securing 
same,  and  being  the  same  which  tbe  court 
below  found  to  amount  to  $3,240,  and  by  it 
decreed  a  first  lien  on  tbe  fund  in  ooort 
arising  from  the  sale  of  the  property  in 
question.  The  question  of  waiver  or  aban- 
donment is  one  of  fact  in  this  case.  There 
la  no  evidence  of  express  waiver,  and  tbe 
court  will  hesitate  to  so  flnd  unless  it  clearly 
appears  from  the  action  of  the  parties  that 
such  was  the  intention.  The  appellant  ear- 
nestly contends  that  the  acts  and  conduct  of 
the  parties,  as  shown  by  the  record,  by  opera- 
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tin  of  taw  uiioimt  to  a  waiver  of  their 
kgil  rl^ti  under  the  expreaa  and  valid 
contnet  prorldlnx  tor  retention  of  absolute 
title  In  tbelr  favor.  We  are  of  tlie  opinion 
tlut  the  doctrine  of  waiver  does  not  apply. 
nw  <ml7  doctrine  that  oonld  apply  would 
be  estoppel  in  pais,  If  the  facts  appearing  In 
tliia  record  would  Justify  it  If  it  appeared 
tbat  tlie  conduct  of  the  plaintiffs  in  accept- 
\Bt  tlM  provlalona  of  the  trust  deed  In  their 
bTor,  ind  their  proceeding  herein  to  enforce 
tbem,  and  the  Joinder  therein  by  the  gin  com- 
paar  by  way  of  petition  of  Intervention,  had 
In  any  way  caused  this  appellant  to  have 
cbtiited  Us  situation  to  his  injury,  then  he 
mi^  mpeal  to  the  equity  side  of  the  court 
to  premt  the  relief  asked  by  said  parties 
vltb  tome  show  of  receiving  it  There  is 
not  a  thing  to  indicate  that  his  position  has 
beeo  tendered  worse ;  tbat  he  has  lost  any- 
mag  tbat  he  had  before  such  action  on 
tlMlr  part  He  admits  that  under  the  law 
Uuy  had  valid  ilois  to  the  full  extent  of 
th^  claims,  bat  Insists  that  tiiey  lost  them 
tr  rtisnglng  tlie  form  of  the  daim  of  lien, 
•r,  bi  other  words,  shifted  the  remedy  by  re- 
wrtlng  to  equity  instead  of  law  to  enforce 
tlielr  legal  rlgbts.  It  is  a  familiar  maxim 
that  equity  does  not  regard  form  but  snb- 
ftoM.  This  was  bot  an  election  of  reme- 
dies. Ilie  appellant  baa  lost  nothing  thereby, 
let  be  further  contends  and  insists  that 
barfaig  elected  to  go  into  equity  to  foreclose 
I  nipposed  deed  of  trust  and  having  pro- 
ceeded thereunder  so  far  as  to  convert  the 
plijileal  property  of  defendant  Into  money. 
It  tnrns  ont  that  the  deed  of  tmst  is  a  nulU^ 
becanse  acknowledged  by  an  officer,  Bto<^- 
bolder,  and  debtor  of  the  defendant  and 
grantor  in  the  deed.  CSoncede  it  yet  the  rec- 
ord ibows  tliat  appellant  as  well  as  all  the 
other  parties  to  the  action.  Joined  in  a  peti- 
tion or  motion  praying  for  an  order  to  so  con- 
T«rt  the  properly  and  thus  place  it  In  the 
ictoal  physical  possession  and  custody  of 
the  ooort  and  when  once  In  the  court  of  equl- 
tf,  and  all  the  parties  before  the  court  and 
It  having  full  Jorlsdlctlon  of  the  matter,  and 
lielng  fnlly  advised  In  the  premises  upon  facts 
opressly  stipulated  to  be  true,  It  was  not 
oair  the  right  but  the  duty,  of  the  court  to 
llapoie  of  the  entire  matter  before  It  This 
It  has  done,  and,  from  every  ix>lnt  we  have 
been  iMe  to  give  It  Its  action  has  been  agree- 
ible  to  the  facts  appearing  and  the  rules  of 
eqnlty,  and  the  decree  is  affirmed. 

Gim  a  J,  and  CLAXTOH  and  TOWN- 
8SND,  J  J.,  concur. 


TATl>OIt  T.  UNITED  STATES. 

Kbait  U  Appeals  of  Indian  Territory.    Nov. 
24.  1906.) 

1.  iHMontaar   Jonrom  ov  OrRHsxs— Join- 
m  or  CouHTB. 
An  lafflctiuent  diargiDg  In  one  coant  (nat 
sold   Intozicatins    Ui 


liquors   within   the 


Indian  Tarritory  to  a  person  named,  and  in 
a  second  ooont  that  ha  {amished  intoxicating 
liquor  ta  tha  person  named,  foanded  en  the 
statute  making  It  as  offense  to  sell  or  famish 
to  any  one  within  the  Indian  Territory  any 
Intoxicating  lioaors,  etc,  is  not  bad  as  charging 
two  distinct  offenses. 

2.  Indians— Caiias  in  Indian  Counts:^— In- 
TOxioATiNa  Iiiquoas— Saubs— Statutu. 
Where  an  agent  solid  ted  orders  in  Indian 
Territory  for  the  sale  of  Intoxicating  liquors, 
and  forwarded  the  order  to  his  principal,  a 
nonresident  who  shipped  the  liquors  pursuant 
to  the  orders  to  the  ooyers  therein  named,  the 
agent  whether  he  collected  the  purchase  price 
or  not  violated  the  statute  providing  tliat  any 
person  who  shall.  In  the  Indian  Territory,  sell 
or  fnmiah  to  anv  one  intoxicating  liquors,  etc., 
ahall  be  guilty  of  an  oifense. 
8.  OanaNAi.  Law  —  Puhibhhxnt  —  Dim- 

ICNATIOn  BT  JUBT. 

Since  Act  Congress  March  1,  1885,  pro- 
viding that  the  provisions  of  Mananeld'a  Digest 
of  Arkansas,  entitied  "Criminal  Law"  shall  be 
applicable  to  the  Indian  Territory,  puts  la 
force  Mansf.  Dig.  |  2288,  providing  that  the 
jury  on  rendering  a  verdict  of  guilty  must  affix 
the  pnniahment  If  the  amount  thereof  is  not 
detennlned  by  law,  one  on  trial  for  crime  pan- 
ishable  by  fine  not  exceeding  a  specified  sum,  and 
bv  Imprisonment  for  not  leas  than  a  specified 
time,  nor  for  more  than  a  specified  time  is 
entitled  to  have  the  jury  determine  the  punish- 
ment on  their  finding  mm  guilty. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14.  Criminal  Law,  {  2107.] 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory. Before  Justice  J.  T.  Dickersim,  March 
13,  1905. 

Will  Taylor  was  convicted  of  selling  and 
furnishing  liquor  to  a  person  within  the 
Indian  Territory,  and  he  appeals:  Reversed 
and  remanded. 

The  appellant  was  charged  by  indictment 
containing  two  counts,  returned  on  the  Ist 
day  of  October,  1904,  first  with  the  sale  of 
intoxicating  liquors  within  the  Southern  dis- 
trict of  the  Indian  Territory,  to  one  J.  B. 
Hutchlns,  and  secoud,  with  the  furnishing  to 
the  said  J.  B.  Hutchlns  of  Intoxicating  liq- 
uors. The  appellant  demurred  to  the  indict- 
ment because  the  same  charged  two  s^arate 
and  distinct  offenses.  Demurrer  was  overrul- 
ed, and  he  was  placed  upon  his  trial.  The 
evidence  showed  that  the  appellant  was  an 
employe  of  the  Cook  County  Liquor  Company, 
a  wholesale  whisky  house,  engaged  In  busi- 
ness In  the  town  of  OaineevlUe,  Tex.;  that 
the  appellant  within  Indian  Territory  solicit- 
ed an  order  for  whisky  from  the  prosecuting 
witness,  J.  B.  Hutchlns;  that  he  forwarded 
said  order  to  the  Cook  Cotmty  Liquor  Com- 
pany at  Oalnesvllle,  Tex.,  where  It  was  re- 
ceived and  approved,  and  the  liquor  de- 
livered to  the  express  company  at  Gaines- 
ville, Tex.,  C(»i8lgned  to  the  prosecuting  wit- 
ness, J.  B.  Hutchlns,  at  Tishomingo,  Ind.  T., 
where  It  was  subsequently  received  by  him, 
he  paying  tlie  express  charges.  Tbat  there- 
after, the  appellant  within  Indian  Terri- 
tory, collected  the  purchase  price  of  said 
Uqoor,  and  turned  the  same  over  to  his  em- 
ployee   Tbat  the  aapellant  had  no  Interest 
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in  any  way,  tn  llie  biudnees  of  the  Cook  Coiio- 
ty  Llqnor  Company;  that  he  was  merely  an 
employe  aathorised  only  to  take  orders  and 
forward  them  to  his  employer,  and  to  make 
collections  In  the  Indian  Territory;  that  h« 
was  not  authorized  to  make  a  sale,  or  con- 
tract for  a  sale;  that  the  liquor  charged  to 
have -been  sold,  after  the  order  therefor  had 
been  received,  accepted,  and  approved  by  the 
Cook  County  Liquor  Company,  was  taken 
from  a  large  amount  of  liquors  in  stock  and 
owned  by  the  Cook  County  Liquor  Company, 
and  delivered  to  the  express  company  at 
Oalnesville,  Tex.  The  court  instructed  the 
jury,  In  effect,  that  they  should  find  the  ap^ 
pellant  guilty  on  the  first  count  of  the  la 
dlctment;  and  withdrew  from  its  considera- 
tion the  second  count  Appellant  was  com- 
pelled, over  his  objection,  to  testify  that 
he  had  taken  orders,  and  made  collections 
of  a  similar  character  in  various  places  in 
the  Indian  Territory.  Appellant  was  con- 
victed and  sentenced  to  the  i>enitentiary  for 
four  years,  and  to  pay  a  fine  of  f 500. 

Grace,  Cruc«  &  Bleakmore^  for  appellant 
Wm.  B.  Johnson,  U.  S.  Atty.,  and  Jas.  B. 
Hmnphr^,  Asst  TJ.  S.  Atty. 

OILL,  a  J.  (after  stating  the  facts).  The 
appellant  assigns  the  following  errors:  "(1) 
The  court  erred  in  overruling  the  demurrer 
to  the  indictment,  and  putting  the  appel- 
lant upon  his  trial  for  two  separate  and  dis- 
tinct offenses  at  the  same  time.  (2)  The  court 
erred  in  admitting  testimony,  showing  that 
appellant  had  taken  orders  and  made  collec- 
tions in  instances  other  than  that  charged 
In  the  indictment  and  in  compelling  the  de- 
fendant to  admit  that  he  had  taken  such  or- 
ders, and  made  such  collections.  (3)  The 
court  erred  in  instructing  the  jury:  'Ton  are 
Instructed  that  if  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
defendant,  Will  Taylor,  in  the  town  of  Tish- 
omingo, in  the  Southern  District  of  the  In- 
dian Territory,  did  take  an  order  from  one 
J.  B.  Hutchlna  for  the  delivery  of  whisky 
at  a  definite  price,  and  in  pursuance  to  said 
order  said  whisky  was  delivered  without  fur- 
ther effort  on  the  part  of  the  said  J.  B. 
Hutchlna  in  the  city  of  Tishomingo,  In  the 
Southern  District  of  the  Indian  Territory, 
and  that  thereafter  the  said  defendant.  Will 
Taylor,  collected  from  the  said  J.  B.  Hutchins, 
the  said  money  for  which  be  had  agreed  to 
deliver  the  said  whisky,  then  the  said  defend- 
ant is  guilty  of  a  sale  to  the  said  J.  B. 
Hutchlna,  and  you  will  so  find,  and  yon 
should  convict  him  under  the  first  count  of 
the  indictment'  (4)  The  court  erred  in  re- 
fusing to  instruct  the  jury  as  requested  by 
the  defendant  as  follows:  (A)  'Ton  are  in- 
structed to  return  a  vwdlct  of  not  guilty  In 
this  case.  (B)  You  are  instructed  that  be- 
fore you  can  convict  the  defendant,  you  mast 
believe  fnMn  the  evidence,  beyond  a  reason- 
able doubt,  that  he  sold  to  the  prosecuting 


witness  intoxicating  liquors  within  the  South- 
em  District  of  the  Indian  Territory.    (C) 
You  are  instructed  that  if  you  find  the  de- 
fendant in  this  case  was  the  employ^  of  the 
Cook  County  Liquor  Company,  and  as  such 
authorized  to  take  orders  to  be  forwarded  to 
his  employer  at  Oalnesville,  Tex.,  and  there 
to  be  accepted  or  rejected  by  such  employe, 
and   was   not  authorized  hlmseli   to  make 
sales  or  contracts  of  sale  with  the  prosecut- 
ing witness,  the  fact  that  he  solicited  orders 
for  Intoxicating  liquors,  and  forwarded  the 
same  to  his  principal  would  not  amount  to  a 
sale  of  llqucHT  under  the  laws  In  force  in  the 
Indian  Territory.    (D)  You  ere  farther  in- 
structed that  if  it  appears  from  the  evidence 
that  the  defendant  did  solicit  an  order  for 
liquors   as   describea   in   the   last-foregoing 
instruction,  and  that  such  order  was  accepted 
by  the  Cook  County  Liquor  Company,  and 
the  liquor  delivered  to  the  express  company, 
addressed  to  the  prosecuting  witness  at  Tisho- 
mingo, the  delivery  to  the  express  company, 
at  Gainesville,  Tex.,  was  a  delivery  to  the 
prosecuting  witness  in  the  state  of  Texas, 
and  not  within  the  Indian  Territory  and  that 
the  sale  was  complete  without  the  Indian 
Territory.    (E)  You   are    further    instructed 
that  the   collection   of  an   account    in  the 
Indian  Territory  due  to  the  Cook  County  Liq- 
uor Company  by  reason  of  a  sale  of  liquor 
to  the  prosecuting  witness,  is  not  an  offense 
under  the  law  In  ftorce  In  the  Indian  Terri- 
tory.   (F)  Yon  are  further  instructed  that 
if  you  should  find  the  defendant  guilty,  yon 
should  fix  his  punishment    (G)  Yoa  are  In- 
structed that  a  delivery  of  the  liquor  to  the 
express  company   at  Gainesville,   Tex.,   ad- 
dressed to  the  prosecuting  witness  In  this 
cause  at  Tishomingo,  Ind.  T.,  was  in  law, 
a  delivery  of  such  liquor  to  the  pt«secating 
witness  at  Gainesville,  in  the  state  of  Texas, 
and  that  the  title  to  such  liquor  became  vest- 
ed in  the  prosecuting  witness  at  Gainesville 
at  that  tima     (H)  You  are  instructed  that 
the  soliciting  and  taking  of  an  order  directed 
to    the   Cook    County    Liquor   Company   at 
Gainesville,  Tex.,  to  be  deliva-ed  to  a  pur- 
chaser In 'the  Indian  Territory,  is  not  an 
offense  against  the  laws  in  force  in  the  In- 
dian Territory.    (I)  You  are  Instructed  that 
the  collection  of  a  debt  due  to  the  Cook  Coun- 
ty  Liquor   Company   from   the   prosecutlns 
witness  on  account  of  liquors  ordered  by  him 
through  defendant  and  shipped  to  the  pros- 
ecuting witness  by  express  from  Gainesville^ 
Tex.,  as  shown  by  the  evidence  in  this  case^ 
is  not  an  offense  against  the  laws  in  force 
in    the    Indian    Territory.'    ({Q  The    court 
erred  in  overruling  the  motion  tor  a  new- 
trial.    (6)  The    court    ezred    In    overruling 
the   motion    in   arrest  of  judgment"    The 
court  instructed  the  Jury:    "I  give  you  no 
instructions  on  the  second  count,  and  that 
count  will  not  be  for  your  consideration," 
but  aside  from  this  we  are  of  opinion  and  so 
decide  that  the  indictment  was  sufficient  and 
the    demurrer    was    properly    orerruied.    ] 
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Blsbop,  Criminal  Procedure,  S|  422,  42S,  436; 
United  States  t.  Hull  (D.  C.)  14  Fed.  324; 
United  States  y.  t'ero  (D.  G.)  18  Fed.  901; 
State  ▼.  Connor,  30  Ohio  St  406;  State  r. 
Unrplij,  4ft  Mo.  474;  State  t.  Fancher,  71 
Mo.  460;   State  ▼.   Brannon,   60   Iowa,  912. 

The  statute  upon  which  the  Indlctmoit  was 
Amitded  reads  as  follows:  "That  any  p^- 
floD,  whether  an  Indian  or  otherwise,  who 
shall.  In  ^d  territory,  manufacture,  sell, 
give  away,  or  In  any  manner,  or  by  any  means 
famish  to  any  one,  either  for  himself,  or 
another,  any  vinous,  malt,  or  fermented  liq- 
uors, or  any  other  intoxicating  drinks  of 
any  Und  wbatsoevor,  whether  medicated  or 
not,  or  who  shall  carry,  or  in  any  manner 
baT«  carried,  into  said  territory  any  such 
UqnorB  or  drinks,  or  who  shall  be  interested 
in  such  manufacture^  sale,  giving  away,  far- 
nlghing  to  any  one,  or  carrying  into  said 
territory  any  such  liquors,  or  drinks,  shall 
upon  conviction  thereof,  be  punished  by  fine 
not  exceeding  five  hundred  dollars  and  by 
Imprisonment  for  not  less  than  one  month 
nor  more  than  five  years."  Held  that  where 
Taylor  solicited  and  obtained  orders  In  In- 
dian Territory  for  the  sale  of  whisky  or  oth- 
er intoxicating  drinks  and  forwarded  such 
orders  to  his  employer  or  principal  located 
ontside  the  territory,  and  on  such  order 
whisky  or  other  intoxicating  drinks  were 
stilpped  Into  the  territory  and  Taylor  col- 
lected payment  therefor,  that  this  was  a  sale 
and  delivery  by  Taylor  of  such  intoxicants 
within  the  purview  of  the  above  statute,  and 
further  held  that  soliciting  and  receiving  or- 
ders for  the  sale  of  whisky  or  other  intoxicat- 
ing drinks  within  Indian  Territory,  upon 
which  orders  intoxicants  are  shipped  to  the 
purchaser  from  ontside  the  territory  is  a  vio- 
lation of  the  provisions  of  said  statute  wheth- 
er the  one  soliciting  such  orders  collects  the 
purchase  price  thereof  or  some  other  person 
collects  same.  In  view  of  this  holding,  there 
was  no  error  as  specified  in  No.  2;  nor  In  the 
court's  Instruction  as  complained  of  as  error 
No.  S.  Nor,  under  this  construction  of  the 
law,  was  there  error  In  subdivisions  A,  B,  C, 
D,  B,  or  6  in  specification  4.  But  sub- 
division F  of  this  last  specification  is  as  fol- 
lows: "The  court  erred  in  refusing  to  in- 
struct the  Jury  as  requested  by  defendant 
•  •  *  You  are  further  instructed  that 
If  you  find  the  defendant  guilty,  you  should 
fix  his  punishment" 

Counsel  for  appellee  contends  In  a  very 
■trong  presentation  of  the  matter,  that  the 
district  courts  in  Indian  Territory  are  gov- 
erned as  to  fixing  penalties  by  the  United 
States  Statute  and  procedure,  and  that  the 
court  alone  Is  authorized  to  fix  the  penalty, 
tbe  Jury  being  autnorlzed,  only  to  determine 
whether  guilty  or  not  We  cannot  accede  to 
ttiis.  In  Williams  v.  United  States  (Ind.  T.) 
»  a  W.  849,  this  court  held:  "But,  under 
the  Act  of  March  1st,  1806,  we  are  of  opin- 
ion that  Congress  Intended  to  put  in  force 
and  did  pnt  In  force  chapters  45  and  46 


of  Mansfield's  Digest,  entitled  respectively 
Criminal  Law  and  Criminal  Procedure."  Wat- 
kins  v.  United  States,  1  Ind.  T.  3ft4,  41  S.  W. 
1044  Mansfield's  Digest,  chapter  46,  section 
2283  provides  what  a  general  verdict  of  a 
Jury  shall  contain  as  follows:  "Section 
22Sa  A  general  verdict  Is  either  'guilty*  or 
•not  guilty*  if  guilty,  the  Jury  affixing  the 
punishment  If  the  amount  thereof  is  not  de- 
termined by  law."  Holding,  as  we  do,  that 
chapter  46  of  Mansfield's  Digest  is  In  force, 
the  law  gives  the  defendant  the  right  to  de- 
mand that  the  jury  affix  the  punishment,  ex- 
cept under  those  statutes  in  which  it  is  pro- 
vided that  the  punishment  shall  be  fixed  in 
the  discretion  of  the  court  Failure  to  In- 
struct the  Jury  of  this  right  when  requested 
by  defendant  is  prejudicial  error.  The  mo- 
tion for  new  trial  should  have  been  granted. 
The  cause  is  reversed,  and  remanded  with 
directions  to  grant  defendant  a  new  triaL 


CLAYTON,      TOWNSEND, 
BBNCB,  JJ.,  concur. 


and     LAW- 


MAYES  MBRCANTrLB  CO.  v.  HANDLEY. 

(Court  of  Appeals  of  Indian  Territory.    Nov. 
24,  1906.) 

Biixs  Ann  Notes — Neootiabi.b  Instbuiixntb 

— LlABIUTT  of  TbANSFERBOB  AS  INOOBSEB, 

Mansf.  Dig.  g  482  (Ind.  T.  Ann.  St  1899, 
I  464),  provides  that  an  indorser  of  any  instru- 
ment assignable  by  law,  for  the  payment  of 
money  on  receiving  notice  of  the  nonpayment 
thereof,  shall  be  liable  with  the  original  maker. 
The  payee  of  a  negotiable  note  on  delivering 
the  same  wrote  on  the  back  thereof  his  name, 
followed  by  the  words  "transferred  to,"  fol- 
lowed by  the  name  of  the  transferee.  Held, 
that  the  payee  was  liable  as  indorser. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  i  665.] 

Appeal  from  the  United  States  Court  for 
the  Northern  District  of  the  Indian  Ter- 
ritory. Betaee  Justice  Joseph  A.  Gill,  May 
4,  1904. 

Action  by  M.  B.  Handley,  administrator 
of  W.  H.  Handley,  deceased,  against  the 
Mayes  Mercantile  Company.  From  a  Judg- 
ment tor  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  was  a  suit  on  a  promissory  note,  orig- 
inally brought  in  the  commissioner's  court 
at  Pryor  Creek,  In  the  Northern  district  of 
Indian  Territory.  Plaintiff  obtained  Judg- 
ment, and  defendant  appealed  to  the  United 
States  Court  for  the  Northern  District 

The  note  in  question  was  for  $239.94,  and 
was  given  by  W.  R.  Fair,  on  January  10, 
1903,  to  the  Mayes  Mercantile  Co.,  and  is  as 
follows :  "$239.94.  Pryor  Creek,  I.  T.,  Jany. 
10,  1903.  Sept  Ist,  1904,  after  date,  for 
value  received,  I  promise  to  pay  to  the  order 
of  the  Mayes  Mere.  Co.  Two  Hundred  Thirty- 
nine  and  94-100  Dollars,  with  interest  from 
date  at  the  rate  of  8  per  cent  per  annum, 
and  if  not  paid  at  maturity  and  collected  by 
an  attorney  or  by  legal  proceedings,  an  ad- 
ditional sum  of  ten  per  cent  on  the  amount 
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of  this  n(yte  as  attorneys  fees.  Mortgage  on 
file  4-6-08.  W.  R.  Fair."  Indorsed:  "Ths 
Mayes  Merc.  Go.  Transferred  to  W.  H.  Hand- 
ley.  W.  EL  Handley,  Oct.  23rd,  1903.  Or.  by 
cash  from  W.  R.  Fair,  $94.66.  M.  E.  Hand- 
ley,  Administrator  of  the  Estate  of  W.  H. 
Handley."  The  note  was  secured  by  chattel 
mortgage  on  certain  crops,  with  a  provision 
In  the  mortgage  that  if  the  defoidant  Fair 
should  at  any  time  sell  the  lands  upon  which 
the  crop  was  raised,  then  the  note  should  be- 
come due  and  payable.  Thereafter  the  note 
was  transferred  by  the  Mayes  Mercantile  Co. 
to  W.  H.  Handley,  by  a  writing  on  the  back 
of  the  note,  as  follows:  "The  Mayes  Merc. 
Co.  Transferred  to  W.  H.  Handley."  On 
June  4,  1903,  Handley  died  Intestate,  and  let- 
ters of  administration  were  issued  to  bis 
widow  on  October  23,  1903,  and  this  suit  Is 
brought  by  her  as  administratrix.  On  Au- 
gust 28,  1903,  defendant  Fair  sold  said  lands 
and  improvements.  Immediately  after  let- 
ten  of  administration  were  Issued  to  plain- 
tiff, she  credited  Fair  with  the  payment  of 
$9466  on  said  note,  which  credit  he  was  en- 
titled to  for  rent  due  him  from  said  Handley, 
deceased.  The  note  was  protested  for  non- 
payment, notice  of  protest  given,  and  plain- 
tiff (appellee  here)  brought  suit  to  recover 
the  balance  due  on  said  note,  being  $163.23. 
On  May  4,  1904,  trial  was  had  before  the 
court,  without  a  jury,  and  the  case  submitted 
upon  an  agreed  statement  of  facts,  and  the 
court  found  the  issues  for  the  plaintiff.  Mo- 
tion for  new  trial  was  filed  and  overruled, 
and  defendant  allowed  60  days  in  which  to 
prepare  and  file  bill  of  exceptions.  Instead 
of  bill  of  exceptions,  an  agreed  statement  of 
facts  Is  filed,  as  follows:  "Agreed  Statement 
of  Facts.  It  is  admitted  by  the  parties  to 
this  suit  that  plaintiff  is  administratrix  of 
the  estate  of  W.  H.  Handley,  deceased,  and 
has  the  right  to  sue  as  such  administratrix ; 
that  defendant,  the  Mayes  Mercantile  Com- 
pany, by  one  of  its  officers  having  authority 
to  bind  said  company,  wrote  the  following 
words  np(»i  the  back  of  said  note,  at  the 
time  said  note  was  delivered  to  W.  H.  Hand- 
ley:  "The  Mayes  Merc.  Co.  Transferred  to  W. 
H.  Handley.'  That  plaintiff  contends  that 
said  writing  was  a  commercial  endorsement 
and  fixes  the  liability  of  defendant,  and  that 
defendant  contends  that  said  writing  was  in- 
tended to  be  and  Is  In  law  simply  an  as- 
signment of  said  note,  and  that  defendant  Is 
not  liable  upon  said  note,  by  reason  of  such 
«idorsemait  Nev.  Campbell,  Robert  F. 
Blair,  Attorneys  for  Plaintiff  In  Error.  O.  J. 
Taylor,  Attorney  for  Defendant  in  Error." 

TOWNSEND,  J.  (after  stating  the  facts). 
There  is  but  one  question  before  this  court 
for  determination,  via:  whether  the  words 
"The  Mayes  Mera  Co.  Transferred  to  W.  H. 
Handley,"  written  upon  the  back  of  said 
note  by  the  defendant  the  Mayes  Mercantile 
Go.  (plaintiff  In  error  here)  at  the  time  of  the 
delivery  of   said  note  to   Handley,   was  a 


oommerdal  Indorsnnent,  and  fixed  the  lia- 
bility of  the  defendant  as  an  Indorser,  as 
oontoided  by  appellee,  or  was  simply  an  as- 
signment of  said  note,  and  that  defendant 
was  not  liable  as  an  Indorser,  as  contended 
by  appellant.  The  contention  of  plaintiff  In 
error  Is  that  It  did  not  Intend  to  Indorse 
said  note  and  bind  itself  as  an  indorser,  and 
guaranty  the  payment  of  the  note,  but  simp- 
ly to  assign  and  convey  whatever  Interest  It 
might  have  In  said  note.  This  was  nego- 
tiable paper,  and  negotiable  paper  is  prop- 
erly transferred  by  Indorsement  and  de- 
livei7,  and  when  indorsed  In  the  nsual 
manner  the  one  transferring  the  note  Is 
liable  as  an  indorser,  unless  he  uses  some 
words  limiting  bis  liability,  such  as  "with- 
out recourse,"  or  words  of  similar  Import. 
See  Maine  Trust  &  Banking  Co.  v.  But- 
ler (Minn.)  4S  N.  W.  333,  12  L.  R.  A.  370, 
where  the  question  is  almost  identically  the 
same  as  In  the  case  at  bar.  The  Indorsement 
In  the  note  there  was  as  follows :  "For  yalne 
received,  I  hereby  assign  and  transfer  the 
within  note,  together  with  all  interest  In  and 
all  rights  under  the  mortgage  securing  the 
same  to  L.  D.  Cooke."  The  court  there  used 
this  language:  "The  appellant  in  this  case, 
with  much  care,  indicated  his  purpose  to  sell 
and  transfer  the  note,  but  he  failed  to  limit 
and  qualify  his  Indorsement  by  words  which 
would  clearly  Indicate  such  an  Intent,  If  in 
fact  It  existed.  It  was  Incumbent  upon  him 
to  do  so,  if  he  Intended  or  expected  to  escape 
the  liability  of  the  ordinary  Indorser.  Tb« 
phrase  'without  recourse,'  or  Its  equivalent, 
which  must  be  used  on  such  occasions,  la  a 
very  simple  one,  and  In  every  day  use.  The 
appellant  did  not  insert  In  his  contract  of 
Indorsement  this  phrase,  or  words  equivalent 
thereto.  To  relieve  one  who  puts  his  name 
on  the  back  of  a  negotiable  promissory  note 
from  liability  as  an  Indorser  he  must  insert 
in  the  contract  Itself  words  clearly  express- 
ing such  an  intention."  To  the  same  effect  is 
Davidson  v.  Powell  (N.  O.)  19  S.  E.  601. 
See,  also,  Markey  v.  Corey,  108  Mich.  184,  66 
N.  W.  403,  36  L.  R.  A.  117,  62  Am.  St  Rep. 
698  and  Sears  t.  Lantz,  47  Iowa,  658.  In 
those  cases  the  word  "assign"  is  used,  and 
the  courts  there  held  that  the  payee  was  not 
relieved  of  liability  as  an  indorser.  The  stat- 
ute (section  482,  Mansf.  Dig.  [Ind.  T.  Ann.  St. 
1899,  §  464]),  also  says:  "All  Indorsers  or  as- 
signors of  any  Instrument  In  writing  assign- 
able by  law,  for  the  payment  of  money  alone, 
on  receiving  due  notice  of  the  non-payment 
or  protest  of  any  such  Indorsed  or  assigned 
Instrument  in  writing,  shall  be  equally  liable 
with  the  original  make,  obligor  or  payee  of 
such  Instrument,  and  may  be  sued  for  the 
same  at  the  same  time  with  the  maker,  ob- 
ligor or  payee  thereof,  or  may  be  sued 
separately." 

The  Judgment  of  the  court  below  is  there- 
fore affirmed. 

CLATTOM  and  ItAWBBKOB,  JJ.,  aoncnr. 
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OURAND  T.  JOHNSON  et  aL 

(Court  of  Appeals  of  Indian  Territory.    Not. 
24.1906.) 

1.  AtTAGHICRIT— IdABIUTT  OH   FOBZHCOIONO 

There  waa  no  liability  on  a  forthcoming 
boad  giren  bj  defendant  in  attacliment,  tbongb 
jDd^ent  waa  rendered  against  him,  where  exe- 
cution waa  atayed  on  account  of  hia  discharge 
In  bankraptcT,  and  where  hia  wife,  aa  inter- 

g leader,   had   anbaeqnently   recovered  judgment 
ir  iinani  aiiien  of  the  proper^. 

a.   SAU  —  IHTXRFLBADXB  —  SUFWOiEWOT    OT 
PIXA.DZRO. 

An  interpleader  In  an  attachment  proceed- 
hig  daiminK  ownership  of  tlie  attached  property 
need  not  make  a  defense  to  plaintifTa  action 
againat  defendant. 

[Ed.  Note. — ^For  cases  in  point,  Me  Gent.  Dig. 
vol.  5,  Attachment,  {  101&] 

3.  CoirnRUAKCB  —  Costs  —  Disobxtion  or 

COUBI. 

After  anatainlng  an  objection  to  plaintitCa 
erjdenoe,  the  court  denied  him  leave  to  with- 
draw hia  announcement  of  ready  for  trial,  but 
£d  not  nonsuit  him,  continuing  the  cose  un- 
til the  next  term  upon  conditions.  Beld,  that 
where,  at  a  later  day  of  the  same  term,  plain- 
tUTa  formal  motion  to  withdraw  hia  announce- 
ment of  ready  for  trial  waa  overruled,  and  he 
had  failed  to  comply  with  the  conditions  of  con- 
tinnance,  it  was  not  an  abose  of  discretion  to 
tax  the  term  costs  to  plaintiff  and  continne  the 
ease  over  the  term  on  defendant's  motion. 

4.  Affkait— RKvnw— Recobd. 

Where  the  record  in  an  attachment  pro- 
ceeding did  not  disclose  any  order  of  the  trial 
court  paaalnp  npon  a  motion  to  retax  costs,  it 
waa  not  considered  on  appeal 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory; 
befora  JnstSc*  Wm.  B.  H.  Clayton,  Jtme  11, 
190O. 

Action  by  John  D.  Onrand  against  Harry 
Johnson,  In  wlilch  Ldzzle  Jobnaou  Interpleads. 
From  an  order  ovemillng  motion  for  Judg- 
ment against  defendant  and  his  bondsmen  on 
the  fortlicomlng  bond,  and  from  a  Judgment 
for  tbe  Interpleader,  plaintiff  aiipeals.  Af- 
flnned. 

Appellant  brought  this  salt  upon  a  Judg- 
ment debt  recovered  In  the  county  court  of 
Grayson  county,  Tex.,  and  at  the  time  of  fil- 
ing suit  a  writ  In  attachment  was  Issued,  al- 
leging grounds  for  attachment  under  tbe 
statute^  Said  writ  was  levied  on  certain  fur- 
niture, as  the  property  of  appellee,  in  a  house 
where  he  and  his  wife,  Lizzie  Johnson,  the 
Interpleader  in  this  action,  lived  with  their 
family.  Appellee  was  allowed  to  retain  pos- 
wasion  of  the  property  attached,  upon  hia 
request,  by  giving  bond.  The  appraisers  fix- 
ed the  value  of  the  property  at  $450,  and 
appellee  gave .  bond  for  the  forthcoming  of 
■aid  property  or  Its  value  of  $4S0,  signed  by 
hinaelf,  H.  F.  Schrelner,  and  J.  J.  McAlest- 
er.  This  filing  of  suit,  levy  of  attachment, 
and  giving  bond  was  all  done  on  the  23d 
day  of  August,  1898.  Afterwards,  on  Janu- 
ary 30,  1899,  appellee's  wife,  Lizzie  Johnson, 
filed  an  Interplea  in  the  case  with  a  bond, 
claiming  the  property  attached  as  her  own. 


Thereafter,  on  February  15,  1900,  appellee 
filed  a  petltlMi  in  the  court  to  be  adjudged 
a  voluntary  bankrupt,  and  was  so  adjudged, 
and  on  the  9th  day  of  May,  1900,  was  dis- 
charged. On  June  15,  1900,  this  cause  came 
on  for  hearing  upon  answer  of  appellee  deny- 
ing the  debt  and  denying  alleged  grounds  for 
attachment  The  question  of  debt  and  at- 
tachment were  submitted  to  the  court;  and 
the  court,  after  hearing  the  evidence,  found 
for  appellant  for  bis  debt  as  claimed  and  on 
the  attachment  branch  of  the  case  and  ren- 
dered judgment  thereon,  and  further  found 
that  execution  on  said  judgment  would  be 
forever  stayed  and  susjiended  for  the  rea- 
son that  appellee  was  on  the  9th  day  of  May, 
1900,  discharged  of  his  debts,  including  this 
one,  in  bankruptcy  proceedings  pending  In 
this  court  ThereiQwn  appellant  moved  for 
judgment  against  appellee  and  his  bondsmen 
on  the  forthcoming  bond  for  the  property  or 
Its  value,  $450.  The  hearing  of  this  motion 
was  postponed  by  the  court  in  order  to  hear 
and  determine  the  interplea  of  Lizzie  John- 
son. Appellant  filed  his  demurrer  to  the 
Interplea  of  tbe  said  Lizzie  Johnson,  which 
demurrer  was  by  tbe  court  heard  and  over- 
ruled, to  all  of  which  appellant  excited. 
Thereafter  the  hearing  of  the  claim  of  tbe 
Interpleader,  Lizzie  Johnson,  was  called  by 
the  court,  and  after  trial  before  the  court  by 
a  Jury  the  jury  returned  a  verdict  for  tbe  In- 
terpleader for  the  goods  in  question,  tor  which 
ai^>ellee  and  bis  bondsmen  had  given  their 
forthcoming  bond.  Tbe  court  pronounced 
Judgment  in  favor  of  tbe  Interpleader  and 
against  the  appellant  on  tbe  verdict  of  the 
Jury,  and  that  she  bave^  retain,  and  recover 
the  property  attached  and  her  costs.  On 
June  16,  1900,  appellee  filed  his  motion  for 
new  trial,  and  on  Jime  15,  1900,  appellant 
filed  a  motion  for  new  trial  on  the  question 
of  interplea,  both  of  which  motions  were 
overruled  and  exertions  duly  allowed  on  the 
29tb  day  of  June,  1900.  Previously,  on  June 
28tb,  the  court  beard  tbe  motion  of  appel- 
lant for  judgment  against  tbe  bondsmen,  and 
the  court  found,  tbe  properly  for  wliich  the 
forthcoming  bond  was  given  having  been 
awarded  to  tbe  interpleader,  that  said  mo- 
tion should  not  I>e  sustained  and  overruled 
the  same,  and  pronounced  judgment  against 
appellant  that  be  take  nothing  by  his  suit 
against  defendant  and  his  said  bondsmen  on 
tbe  forthcoming  bond,  and  that  appellee  re- 
cover of  plaintiff  his  costs.  On  November  20, 
1699,  a  day  of  the  May,  1889,  term,  the  fol- 
lowing order  was  made  by  the  court:  "On 
this,  tbe  20tb  day  of  November,  1899,  It  is 
ordered  that  this  cause  be,  and  Is  hereby, 
continued  until  December,  1899,  term  of  this 
court,  at  tbe  cost  of  plaintiff,  and  If  tbs 
CQSts  of  this  term  be  not  paid  or  secured 
on  or  before  December  6,  judgment  Is  to  go 
for  defendant"  No  exception  seems  to  have 
been  taken  to  this  order  of  court  on  tbe  part 
of  appellant   although   In  the   motion   for 
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new  trial  mention  1b  made  that  sacb  recep- 
tion was  tatcen,  but  on  December  2,  1890, 
appellant  filed  bis  motion  to  retaz  costs  In 
the  case  for  the  reasons  that  illegal  and  un- 
just fees  are  being  claimed  by  witnesses  of 
defendant  and  Interpleader,  supporting  same 
by  affidavit  as  follows:     "That  plaintiff  [ap- 
pellant] Is  wrongfully  and  unlawfully  taxed 
with  the  costs   of  this  cause  at  the  May 
term,  1889.    Affiant  says  that  on  the  20th 
day  of  November,  1809,  this  cause  was  reg- 
ularly  called    for  trial,   both  parties  being 
present  by  their  counsel,  whereupon  counsel 
for  plaintiff  announced  ready  for  trial,  and 
counsel  of  defendant  acquiesced  and  the  trial 
began  before  the  court  without  a  Jury,  upon 
the  issues  of  debt  and  attachment,  and  plain- 
tiff offered  his  testimony,  to  which  defendant 
[appellee]   made  objections,   and,  objections 
being  overruled  by  the  court,  appellee  then 
made  motion  orally  to  continue  the  cause, 
which  motion  was  by  the  court  granted  over 
the  protest  of  plaintiff,  through  bis  counsel, 
this  affiant,  and  upon  continuing  the  cause 
upon  said  motion  of  defendant  [appellee]  the 
court,  also  upon  motion  of  defendant  [ap- 
pellee], charged  the  costs  of  said  term  to 
plaintiff;  that  upon  the  ordering  of  the  costs 
of  the  term  to  be  paid  by  plaintiff  [appellant] 
the  Interpleader  had  three  witnesses    ♦    •    • 
to  claim  witness  fees   In  the  case  to  the 
amount  of  $27;  that  said  three  witnesses 
have  their  places  of  business  within  call  of 
the  courthouse,  and  there  was  no  necessity 
for  than  to  remain  at  the  courthouse  six 
days."    It  does  not  appear  that  said  motion 
1»  retax  costs  was  ever  presented  to  or  ruled 
on  by  the  court  below.    It  appears  from  the 
record,  as  amended  on  a  writ  of  certiorari,  that 
on  July  1,  1899,  which  was  one  of  the  days 
of  the  May,  1899,  term  of  court,  the  matter 
of  debt  and  attachment  was  submitted  to  the 
court,  the  plaintiff  and  defendant  bad  their 
witnesses  in  call.    Plaintiff  offered  his  evi- 
dence.   The  court  sustained  the  objections 
of  defendant  to  the  evidence,  and  then  the 
plaintiff  orally  moved  the  court  to  withdraw 
his  announcement  of  ready  for  trial,  and  to 
be  allowed  to  announce  not  ready  and  to  move 
a  continuance  of  the  cause,   which   motion 
was  taken  under  advisement,  whereupon  de- 
fendant excused  his  witnesses  and  returned 
home.    And  thereafter,  on  the  Tf^h  day  of 
November,  1899,  being  one  of  the  days  of  the 
May,  1809,  term  of  court,  plaintiff  called  up 
hla  motion  to  withdraw  his  announcement 
of  ready  for  trial,  and  the  court  overruled 
such  motion,  and  plaintiff  refused  to  ask  for 
a  continuance. '  Defendant  refused  to  make 
any  announcement,   whereupon,   at  the  re- 
quest of  defendant,  the  court  ordered  the 
cause  continued,  at  the  cost  of  plaintiff. 

M.  M.  WInnlugham  and  W.  E.  Rogers,  for 
appellant.    J.  B.  Amote,  for  appellees. 

QTLXj,  J.  (after  stating  the  facte).    Ap- 
pellant flies  fbe  following  specifications  of 


error:  (1)  The  court  erred  In  not  sustaining 
appellant's  motion  for  judgment  against  ap- 
pellee and  his  bondsmen  on  his  forthcoming 
bond,  made  upon  the  finding  of  the  court  of 
judgmoit  for  appellant  for  his  debt  as  claim- 
ed and  judgment  sustaining  the  attachmait 
(2)  The  court  erred  In  overruling  appellant's 
demurrer  to  the  Interpleader's  interplea.  (3) 
The  court  erred  in  charging  appellant  with 
the  coste  of  the  term  at  the  May  term,  1899, 
when  a  continuance  was  asked  for  by  appel- 
lee and  to  him  granted.  (4)  The  court  wred 
In  overruling  appellant's  motion  for  new 
triaL  (6)  The  court  erred  In  overruling  ap- 
pellant's motion  to  retax  costs. 

First  Did  the  court  err  in  refusing  ap- 
pellant's motion  for  judgment  against  appel- 
lee and  his  bondsmen?  The  bond  given  by 
appellee  Is  as  follows:  "In  the  United  States 
Ck)urt  In  the  Indian  Territory,  Central  Dis- 
trict   Case  No.   .    John  D.   Ourand, 

Plaintiff,  T.  Harry  Johnson,  Defendant    We 
undertake  and  are  bound  to  the  plaintiff, 
and  John  D.  Ourand,  In  the  sum  of  nine 
hundred  dollars,  that  this  defendant  Harry 
Johnson,  shall  perform  the  judgment  of  the 
court  In  this  action  or  that  the  undersigned 
•    •    •    will    have   the   personal    property 
levied  upon  in  this  action  attached  In  this 
action  or  ite  value  Four  Hundred  and  Fifty 
Dollars,  forthcoming  and  subject  to  the  order 
of  this  Court  for  the  satisfaction  of  such 
Judgment    Harry  Johnson.    H.  F.  Schretaer. 
J.  J.  McAIester."    By  this  bond  the  appellee 
and  his  sureOes  agreed  that  they  would  per- 
form the  judgment  of  the  court  in  the  action, 
or  that  they  would  have  the  property  at- 
tached in  the  action  or  Ite  value,  forthcoming 
and  subject  to  the  order  of  the  court  for 
the  satisfaction  of  such  judgment    The  judg- 
ment of  the  court  in  this  action  was  agahist 
appellee  Johnson  and  In  favor  of  appellant, 
both  upon  the  original  cause  of  action  and 
on  the  attechment  but  the  judgment  on  the 
Interplea  was  in  favor  of  Mrs.  Johnson  and 
against   the   appellant    The   conditions   of 
the  undertaking  were  that  Harry  Johnson 
should  perform  the  judgment  -of  the  court 
In  this  action,  or  that  the  bondsmen  would 
have  the  personal  property  or  Ite  value,  forth- 
coming and  subject  to  the  order  of  court. 
The  judgment  of  the  court  in  the  action  upon 
the  Interplea  was  that  the  property  should  t>e 
returned  to  Ite  owner,  the  interpleader,  Mrs. 
Johnson,  and  on  this  judgmeit  the  appellant 
would  have  no  claim  whatever  against  this 
property  nor  against  this  bond- 
Second.    Did  the  court  err  in  oTermllng 
appellant's   demurrer   to   the    Interplea    of 
Lizzie  Johnsont    The  demurrer  reads  as  fol- 
lows:   "Now  comes  plaintiff,  John  D.  Ourand, 
and  demurs  to  the  Interplea  of  Lizzie  Johnson 
herein,   for  the  reason  that   said   Interplea 
states  no  defense  to  plaintiff's  cause  of  action 
against  defendant  or  his  bondsmen  herein." 
This  demurrer   was,   we  think,   properly- 
overruled.    The  interpleader,  Lizzie  Johnson, 
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made  a  claim  for  tbe  propertr  attached.  She 
did  not  have  to  make  any  defense  whatever 
In  the  original  case,  and  because  she  did 
not  does  not  make  her  claim  of  interplea 
rulncrable  to  demurrer. 

Third.  Did  the  court  err  In  charging  ap- 
pellant with  the  costs  of  the  term  at  the  May, 
1899,  term,  when  a  continuance  was  asked  for 
toy  appellee  and  granted  to  him?  From  the 
record  It  appears  that  appellant  announced 
ready  for  trial  In  July,  1899,  one  of  the 
days  of  tbe  May  term  of  court,  and  on  said 
day  found  he  was  not  ready  for  trial,  and 
the  court.  Instead  of  nonsuiting  him  after 
the  trial  bad  begun,  continued  tbe  hearing 
of  the  case  under  conditions.  Appellant 
failed  to  comply  with  these  conditions,  but  at 
a  sobBeqnent  day  of  the  term  of  court,  tbe 
court  having  overruled  his  motion  to  with- 
draw his  announcement  of  ready,  on  motion 
of  defendant  taxed  the  costs  of  tbe  term  to 
him  and  continued  the  case.  We  do  not  think 
this  was  an  abuse  of  discretion  by  the  court 
It  was  for  the  court  to  say  whether  or  not 
appellant  had  placed  hhnself  In  such  position 
aa  to  have  the  cause  continued,  and  It  was 
for  the  court  to  say,  In  Its  discretion,  at 
whose  costs  the  case  should  be  continued. 

Foorth.  Inaamuch  as  we  have  found  that 
there  was  no  error  In  the  court's  action,  there 
is  no  error  In  the  court's  having  overruled 
appellant's  motion  for  new  trial. 

Fifth.  For  the  reasons  given  in  response  to 
ttx  third  claim  of  error  by  appellant,  and 
for  the  further  reason  that  the  record  does 
not  disclose  any  order  of  the  court  overruling 
or  passing  upon '  appellant's  motion  to  retax 
costs,  we  do  not  consider  that  question  as 
being  pioi)erly  in  this  court  for  adjudication. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  court  below  Is  affirmed. 

T0WN8END  and  LAWRENCE,  33.,  con- 
cur. 


GULF,  O.  «  S.  F.  RT.  00.  y.  MOSBLET. 
(Court  of  Appeals  of  Indian  Territory.    Nov. 

24,  1906.) 
I  Appeal— Failttbi   to   Present   Question 

Below— InsTBUonoNS — Requests. 

On  appeal  by  defendant  in  an  action  by  a 
riparian  owner  on  a  river  for  the  washing  away 
of  his  land  caused  by  the  erection  of  wing  dams 
hj  defendant  alonic  die  opposite  shore,  defendant 
conld  not  complain  of  an  instruction  that  the 
inry  ahoald  allow  damages  at  whatever  amount 
tbo  might  be  satisfied  plaintiff  was  entitled 
to  ttom  the  evidence,  where  it  failprl  to  request 
the  giving  of  an  instmction  directing  that  the 
Beasate  of  damages  should  be  found  by  dednct- 
ing  from  the  market  value  of  the  land  Immediate- 
^  before  the  injury  its  market  value  immediate- 
Ij  after  the  Injury. 

[ESI  Note. — For  cases  In  point,  see  Cent  Dig. 
m  2,  Appeal  and  Error,  1 1809 ;  vol.  46,  Trial, 

i.^Tim,  —  IwgjnmufioHa— Rkqumtb— FoKM-i 

BOWICIEHOT. 
Where  a  requested  instruction  on  damages 
CMtained  a  statement  which  vitiated  the  entiia 


9es.w^-» 


Instruction,  the  court  was  not  required  to  modify 
it  and  give  it  in  its  proper  fornL 

[Eld.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  46,  Trial,  g  671.] 

3.  Appbal  —  Habitless  Ebbob  —  Cobbect  Rb- 
auLT. 

An  erroneous  instruction  on  damages  was 
not  prejudicial  error  where  it  appeared  that  tha 
verdict  was  proper  as  to  tbe  damages. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4228.] 

4.  WATEB8    ANn     WATEB    COUBSEB— RiPABlAN 

Rights— D  am  A  G  E8— I N  tebeot  . 

In  an  action  by  a  riparian  owner  on  a  river 
for  the  wasbinfr  away  of  his  land,  caused  by 
the  erection  of  wing  dams  by  the  opposite  own- 
er, plaintiff  was  entitled  to  recover  interest  on 
the  damages  at  the  rate  of  6  per  cent,  per  an- 
num from  the  date  when  the  damages  occurred. 

5.  Judgment— Bab  of  Subsequent  Action- 
Successive  Causes  of  Action— Continu- 
ing Tbespass. 

Where  a  riparian  owner  erected  wing  dams, 
whereby  the  current  of  the  river  was  deflected 
so  that  at  each  sucressive  rise  of  the  river  it 
washed  away  a  portion  of  the  land  of  the  op- 
posite owner,  he  was  entitled  to  maintain  ancces- 
sive  actions  for  the  successive  injuries. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  SO,  Judgment  i  1120.] 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Ter- 
ritory ;  before  Justice  Hosea  Townsend,  Feb- 
ruary 24,  1902. 

Action  by  Nannie  T.  Moseley  against  the 
Oulf,  Colorado  &  Santa  F6  Railway  Com- 
pany. From  a  Judgment  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

J.  W.  Terrj',  W.  A.  Ledbetter,  and  S.  T. 
Bledsoe,  for  appellant  A.  Eddleman  and  J. 
F.  Sharp,  for  appellee. 

LAWRENCE,  J.  Appellant  owns  and 
operates  a  railroad  in  the  Indian  Territory. 
Part  of  Its  line  extends  along  and  near  to 
the  east  bank  of  the  Canadian  river.  The 
stream  gradually  encroached  upon  the  east 
bank,  endangering  appellant's  roadbed.  To 
protect  it,  appellant  in  1893  built  a  succession 
of  dykes  or  wing  dams  at  right  angles  to  tbe 
east  bank  of  the  stream,  at  the  place  of  Its 
said  encroachment  from  500  to  600  feet  apart, 
and  extending  into  the  river  and  the  channel 
thereof,  from  the  said  east  bank,  distances  of 
from  300  to  1,000  feet  by  sinking  piling  and 
filling  the  space  between  with  stone.  Intend- 
ing it  for  a  permanent  structure.  At  the  time 
the  dykes  were  built  appellee  was  In  actual 
possession  of  187  acres  of  land  upon  the  oppo- 
site side  of  tbe  river,  claiming  same  as  a  home- 
stead under  a  certificate  of  the  receiver,  from 
the  United  States  Land  Office,  upon  which  full 
payment  of  all  charges  and  fees  had  been 
made.  Tbe  dykes  caused  the  current  of  tbe 
river  to  be  defiected  across  and  upon  the 
land  of  appellee,  and  at  each  successive  rise 
of  the  river  the  water  washed  away  a  portion 
of  her  land — Q  acres  in  September,  1893,  10 
acres  in  1894,  75  acres  in  July,  1896,  5  acres 
in  1897,  and  6  acres  in  1898,  being  a  total  of 
110  acres.  Deceml>er  11,  1897,  appellee 
brought  this   action,  claiming  f4,795   dam- 
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ages,  being  the  alleged  market  value  of  the 
land  destroyed.  November  23,  1899,  she  filed 
an  amended  complaint  Appellant  made  mo- 
tion for  an  order  requiring  plaintiff  to  make 
her  complaint  more  definite  and  certain,  in 
that  to  allege  whether  the  dykes  were  built 
within  the  natural  channel  of  the  river  or 
In  the  new  channel  made  by  Its  encroach- 
ments upon  appellant's  roadbed.  This  mo- 
tion was  overruled.  Thereupon  the  appellant 
filed  a  demurrer  to  the  complaint  upon  the 
ground  that  it  shows  that  the  alleged  cause 
of  action  Is  barred  by  the  statute  of  limita- 
tions, and  that  otherwise  it  fails  to  state  a 
cause  of  action.  This  demurrer  was  overrul- 
ed. To  these  rulings  appellant  duly  excepted. 
By  leave  of  the  court,  answer  was  filed, 
denying  that  appellee  was  the  legal  or 
equitable  owner  of  the  land  in  question,  and 
that  she  was  tn  possession  of,  or  entitled  to 
the  possession  of,  the  same  at  the  date  of  the 
several  alleged  injuries — In  short,  denies  all 
the  material  statements  of  the  complaint,  and 
further  states  therein  that  the  dykes  were 
carefully  and  skillfully  built  and  maintained 
for  the  sole  purpose  of  protecting  its  railroad 
track,  roadbed,  and  right  of  way  from  the 
encroachments  of  the  river  and  its  overflows, 
and  that  they  were  not  built  farther  into  the 
river  than  was  necessary  for  the  protection 
of  Its  track,  roadbed,  and  right  of  way.  It 
also  alleges  that  none  of  the  injuries  com- 
plained of  occurred  within  three  years  next 
before  the  action  was  begun,  and  that  it  is 
barred  by  the  three-year  statute  of  limita- 
tions. The  cause  was  tried  to  a  jury,  which 
returned  a  verdict  of  $1,980  in  favor  of  ap- 
pellee, with  interest  at  6  per  cent  from  the 
date  of  injury.  Judgment  was  rendered 
thereon  for  $2,708.70.  The  evidence  tended  to 
sustain  the  allegations  of  the  complaint,  and 
the  Jury  was  Justified  In  so  finding.  If 
properly  instructed. 

The  court  charged  the  Jury  in  substance: 
"A  riparian  owner  has  no  right  to  obstruct 
the  natural  channel  of  a  river  to  cause  a 
change  of  its  course.  When  a  river  en- 
croaches upon  his  land,  be  may  take  the 
necessary  steps  and  use  the  necessary  means 
to  restore  it  to  Its  original  channel,  to  main- 
tain his  bank  in  Its  original  condition,  and 
to  that  extent  protect  his  property  from  the 
Incursion  of  the  water.  The  restoration  of 
a  river  to  its  original  channel  and  the  main- 
tenance of  one  of  its  banks  to  Its  original  and 
natural  condition  may  often  be  to  the  prej- 
udice of  the  riparian  owner  upon  the  other 
side  of  the  stream,  l>oth  in  times  of  high  and 
low  water;  but  a  riparian  owner  on  the 
opposite  side  of  a  stream  is  not  required  to 
sit  still  until  his  property  is  swept  away  by 
an  encroaching  river.  He  has  the  right  to 
protect  his  property  against  such  encroach- 
ment, and  to  turn  the  current  of  the  stream 
into  its  original  diannel.  And  the  owner  up- 
on the  opposite  side  has  the  same  right  to 
protect  his  bank.  But  neither  owner  has 
the  legal  right  to  do  more  than  to  maintain 


the  bank  in  its  original  condition,  or  to 
restore  it  to  that  condition.  If,  from  a  con- 
sideration of  all  the  evidence  in  the  case,  yon 
are  of  the  opinion  that  defendant  has  done 
no  more  in  the  construction  and  maintenance 
of  said  dykes  than  to  protect  Its  property 
under  the  law  stated,  your  verdict  should 
be  for  defendant  Upon  the  other  hand,  if 
you  believe  from  a  preponderance  of  the 
evidence  that  the  defendant,  in  the  construc- 
tion of  the  dykes,  did  more  than  was  neces- 
sary to  maintain  -its  bank  of  the  stream  In 
its  original  condition  or  to  restore  it  to  that 
condition,  and  to  bring  back  the  stream  to 
its  original  course  as  it  existed  when  de- 
fendant went  Into  possession,  and  that  such 
acts,  if  any,  were  in  excess  of  its  right  as 
herein  defined,  and  that  they  were  the  direct 
and  proximate  cause  of  the  damage  to  plain- 
tiff's land,  as  alleged  in  her  complaint.  In  that 
event  your  verdict  should  be  for  the  plaintiff 
for  whatever  amount  of  damage  you  may  be 
satisfied  she  is  entitled  to  from  the  evidence, 
with  interest  at  the  rate  of  6  per  cent  per  an- 
num from  the  date  the  damages  were  Inflicted. 
If  you  find  for  the  plaintiff,  you  can  only  as- 
sess the  damages  that  have  accrued  within 
three  years  prior  to  the  commencement  of  this 
suit"  Exceptions  were  duly  taken  by  ap- 
pellant to  this  charge  of  the  court,  and  It 
requested  numerous  Instructions  upon  its 
part,  which  appear  in  the  record,  which  were 
refused  by  the  court  To  this  action  of  the 
court  appellant  duly  excepted.  Appellant 
moved  for  a  new  trial  upon  a  number  of 
grounds,  which  have  been  repeated  In  Its 
assignment  of  errors.  The  motion  was  over- 
ruled, and  to  this  action  of  the  court  defend- 
ant duly  excepted. 

Appellant  assigns.  28  errors,  but  those 
which  we  deem  of  controlling  weight  and  Im- 
portance and  which  require  our  considera- 
tion relate  to  the  charge  of  the  court  to  the 
Jury. 

Complaint  is  made  of  the  Instruction  as 
to  the  measure  of  damages  to  be  allowed,  as 
stated  by  the  court  to  the  Jury,  "At  what- 
ever amount  you  may  be  satisfied  she  Is  en- 
titled to  from  the  evidence."  This  very 
general  direction  is  subject  to  criticism,  but 
we  think  appellant  Is  barred  from  assigning 
error  thereon  because  of  Its  failure  to  re- 
quest the  giving  of  one  more  specitir,  direct- 
ing that  the  measure  of  damages  should  be 
found  by  deducting  from  the  market  value 
of  the  land  Immediately  before  the  Injury 
its  market  value  immediately  after  the  In- 
Jury.  True,  the  appellant  did  ask  the  court 
to  Instruct  the  Jury  on  this  basis,  but 
coupled  therewith:  "Value  of  the  land  tn 
the  condition  and  situation  It  was  In  three 
years  before  the  suit  was  filed,  and  the 
situation  and  condition  it  was  in  after  it  was 
washed  away  by  the  river."  The  clause  thus 
added  vitiated  the  entire  Instruction,  and 
the  court  was  not  required  to  modify  it  and 
reduce  it  to  comply  with  the  law.  More- 
over, the  verdict  accords  with  what  we  think 
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la  tiie  CTldence  In  tlie  case  as  to  tbe  damages. 
Hence  the  error  Is  without  prejudice.  White 
T.  McGraeken,  eO  Ark.  613,  31  S.  W.  882; 
McOee  t.  Smltherman,  09  Ark.  632,  65  S.  W. 
461. 

The  further  objection  to  the  part  of  the 
diarge  to  the  jury  to  compute  Interest  on 
damages  at  the  rate  of  6  per  cent,  per  annum 
from  the  date  the  damages  accrued  is  with- 
out merit.  Tbe  damages  arise  from  the  de- 
stmctloii  of  the  land  of  appellee  by  being 
washed  away  by  the  floods  and  current 
which  were  cast  thereon  by  the  building  of 
the  dykes  Into  the  current  It  is  equivalent 
to  the  taking  of  the  land  by  appellant,  there- 
by depriving  appellee  of  its  use.  In  such 
case  it  cannot  be  justly  said  that  tbe  al- 
lowance of  the  legal  rate  of  Interest  upon  the 
fair  market  value  of  the  property  so  taken  Is 
wrong.  This  view  Is  supported  by  numer- 
ous decisions  of  many  courts  of  last  resort, 
of  which  the  following  are  named:  Wllsou 
?.  Troy,  135  N.  Y.  »7,  32  N.  B.  44,  18  L.  tt 
A.  449,  SI  Am.  St  Rep.  817;  Kelly  v.  Mc- 
Donald, 39  Ark.  387;  Jacksonville,  T.  &  E. 
W.  Ry.  Go.  V.  Peninsular  Land,  Transp.  & 
Mfg.  Co.  (Fla.)  9  South.  661,  17  L.  R.  A. 
56 ;  Bare  v.  Hoffman,  79  Pa.  71,  B.  c  21  Am. 
R^.  42;  O.,  H.  &  S.  A.  Ry.  Co.  v.  Home 
(Tex.  Sup.)  9  S.  W.  440;  Washington  Ice 
Co.  V.  Webster,  125  U.  S.  426,  8  Sup.  Ct. 
917,  31  li.  Ed.  799;  Sutherland  on  Damages, 
173. 

Appellant  urges  with  ability  and  Ingenuity, 
cithig  numerous  authorities  supposed  to  be  in 
support  of  its  position,  that  the  court  erred 
hi  refusing  to  give  the  following  instruction 
at  its  request:    "If  the  jury  find  from  the 
evidence  that  the  dykes,  ripraps,  or  other  em- 
bankments referred  to  in  the  evidence  were 
of  a  permanent  character,  and  that  the  erec- 
tion and  maintenance  of  the  same  would  nec- 
essarily cause  the  channel  to  change  from 
the  west  to  the  east  l>ank  of  the  river,  and 
cause  the  destruction  of  plaintiff's  property, 
then  the  pialntlfTs  cause  of  action  or  claim 
for  damage  would  be  barred  within  tliree 
years  from  tbe  time  the  first  injury  occurred 
after  the  erection  of  said  dykes  or  embank- 
ments, and  if  the  jnry  find  from  the  evidence 
that  any  appreciable  portion  of  the  plaintiff's 
land  was  washed  away,  or  damaged  as  tbe 
result  of  tbe  construction  and  maintenance 
of  dykes  or  other  embankments  more  than 
tbree  years   before  the   institution  of  this 
tult.  ibea.  In  that  event,  the  plaintiff's  claim 
or  cause  of  action  would  be  barred  by  the 
itatute  of  limitation,  and  the  jnry  will  find 
for  the  defendant"    It  must  be  conceded  that 
tlw  question  presented  by  this  Instruction  Is 
In  many  cases  that  may  be  cited  not  easy 
of  answer.     It  has  been  tbe  subject  of  many 
decisions  since  the  days  of  Lord  Holt  when 
be  decided  the  case  of  Fetter  v.  Heal,  1  Salk, 
IL    In  tliat  case  plaintiff  brought  action  of 
trespass  for   injuries   received  from   an   as- 
■aolt  and  Iwttery,  and  recovered  damages. 


Subsequently  it  was  discovered  that  a  frac- 
ture of  the  skull  was  the  result  of  the  as- 
sault and  battery,  when  another  action  was 
brought  for  this  additional  Injury.  A  plea 
In  bar  of  former  recovery  was  interposed. 
To  this  plea  the  plaintiff  demurred,  and  the 
demurrer  was  overruled.  In  making  the 
ruling  on  the  demurrer,  the  court  said: 
"Every  dropping  Is  a  new  nuisance,  but  here 
Is  not  a  new  trespass.  In  trespass  the  griev- 
ousness  or  consequence  of  the  battery  Is  not 
the  ground  of  action,  but  the  measure  of 
damages  which  the  jury  must  be  supposed  to 
have  considered  at  the  former  trial."  This 
case  has  been  cited  and  discussed  often  by 
the  courts  of  this  country  and  England. 
There  cannot  be  much  room  for  discussion 
that  it  presents  a  correct  rule  of  law  applica- 
ble to  trespass  where  the  Injury  is  direct  and 
final;  but  not  applicable  to  nuisance,  which 
is  the  result  or  consequence  of  the  act  of 
one  who  so  exercises  a  right  or  uses  his 
property  so  wrongfully  as  to  Injure  the  prou- 
erty  of  his  neighbor.  In  nuisance  the  cause 
of  action  does  not  arise  from  the  direct 
action  of  a  defendant,  but  Is  from  the  In- 
jurious consequence  of  his  wrongful  or  im- 
lawful  act  Therefore,  under  the  rule  first 
stated,  successive  actions  must  be  brought 
for  any  injuries  arising  after  the  institution 
of  the  first  action.  The  leading  English  case 
on  this  subject  and  one  recently  quoted  with 
favor  by  the  courts  In  this  country,  Is  that  of 
Backhouse  v.  Bonnomi,  9  H.  L.  508,  decided 
June  28,  1861.  The  point  decided  was  the 
statute  of  limitations.  Plaintiff  In  error  was 
the  owner  of  coal  beneath  the  surface  of  the 
land  of  defendant  In  error.  Plaintiff  so  neg- 
ligently mined  the  coal  that  sufficient  pillars 
of  coal  were  not  left  to  support  the  surface, 
and  resulted  in  the  subsidence  of  the  surface. 
More  than  six  years  after  this  negligent  min- 
ing, but  within  six  vears  of  the  subsidence, 
an  action  for  dantages  therefor  was  brought 
The  plea  of  statute  of  limitations  was  later- 
posed  In  the  trial  court  and  a  demurrer 
thereto  was  there  overruled.  On  error  to  the 
Exchequer  Chamber  the  judgment  of  the  trial 
court  was  reversed.  Upon  error  taken  in 
House  of  Lords  the  judgment  of  the  Court 
of  Exchequer  Chamber  was  affirmed ;  it  being 
held  that  when  th<t  enjoyment  of  the  surface 
was  actually  disturbed  from  lack  of  suffi- 
cient support,  tbe  cause  of  action  tben  arose. 
Tbe  right  of  support  was  not  in  the  nature 
of  an  easement  but  the  right  was  to  the 
enjoyment  of  the  property,  and  tbe  obligation 
was  cast  upon  tbe  owner  of  tbe  neighboring 
property  not  to  interrupt  that  enjoyment 

In  Thayer  v.  Brooks,  17  Ohio,  489,  49  Am. 
Dec.  474,  the  court  said:  "There  is  no  case 
to  show  that  when  land  is  vested  In  a 
party  and  fresh  injuries  are  done  upon  it 
fresh  actions  will  not  lie."  This  language  is 
quoted  in  tbe  leading  American  case  of  Ullne 
V.  Railway  Co.,  101  N.  Y.  98,  4  N.  B.  536,  64 
I  Am.  Rep.  061,  and  approved,  and  further  cites 
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In  support  of  same  propoaltlon  Tbompsoa  y. 
Otbson,  8  M.  &  W.  281;  Mitchell  v.  Darl«y 
Main  Colliery  Co.,  14  Q.  B.  Dlv.  125,  overral- 
Ing  Lamb  ▼.  Walker,  S  Q.  B.  Dlv.  889,  in 
which  Codcbum,  O.  J.,  dissented ;  Wfaitehouse 
7.  Fellows,  10  Q.  B.  (N.  S.)  765.  And  further 
says  Earl,  J.,  In  said  case  of  Uline:  "I  find 
no  case  In  England,  now  regarded  as  author- 
ity, In  conflict  with  these  cases.  •  •  • 
This  same  rule  of  damages  which  I  am  trying 
to  enforce  prevails  generally,  with  rare  ex- 
ceptions. In  other  states  of  the  Union.  In 
harmony  with  these  authorities  are  the  views 
of  approved  text-writers.  3  Blackst  Com. 
220;  1  Sedg.  Dam.  (7tb  Ed.)  278;  Mayne  on 
Dam.  (Am.  Ed.)  pars.  110,  HI;  1  Suth.  on 
Dam.  199,  202;  S  Suth.  on  Dam.  369,  399. 
While  the  authorities  in  other  states  are  not 
entirely  harmonious,  those  which  I  have 
cited  give  the  drift  of  the  decisions." 

The  ground  of  defense  Insisted  upon  by 
appellant  is  that  the  dykes  complained  of 
were  permanent  structures,  and  intended  to 
be  so,  and,  if  any  injury  resulted  to  appel- 
lee's land  by  reason  thereof,  then  it  follows 
that,  by  reason  of  the  permanency  of  said 
structures,  the  injuries  must  necessarily  be 
likewise  of  a  permanent  character  to  her 
land,  and  hence  the  damages  must  be  recov- 
ered once  for  all  in  the  original  action,  and 
therefore  there  could  not  be  successive  ac- 
tions for  recurring  injuries.  In  support  of 
this  posIt:<m  It  cites  numerous  cases,  and 
quotes  from  the  case  of  Troy  y.  Cheshire  R. 
Co.,  23  N.  H.  101,  B5  Am.  Dec.  177,  which  is 
conceded  to  be  a  leading  American  case  upon 
the  sabject  True,  the  quotation  of  appellant 
from  that  case  is  that,  "wherever  the  nuisance 
is  of  such  character  that  its  continuance  is 
necessarily  an  injury,  and  where  it  is  of 
a  permanent  character  that  will  contbrae 
without  any  change  from  any  cause  but 
human  labor,  then  the  damage  Is  an  original 
damage  and  may  be  at  once  fnlly  compen- 
sated"; and  the  opinion  continues  beyond 
the  above  quotation  contained  in  appellant's 
brief,  and  gives  the  reason  for  the  rule  In 
the  following  language:  "Since  the  Injured 
person  has  no  means  to  compel  the  individ- 
ual doing  the  wrong  to  apply  the  labor  neces- 
sary to  remove  the  cause  of  Injury,  and  can 
only  cause  it  to  be  done,  if  at  all,  by  the 
exi>endlture  of  his  own  means.  *  *  • 
Thus  the  Individual  who  so  manages  the 
water  he  uses  for  his  mills  as  to  wash  away 
the  soil  of  his  neighbor,  Is  liable  at  once  for 
all  the  injury  occasioned  by  its  removal,  be- 
cause it  is  in  its  nature  a  permanent  injury; 
but,  if  the  work  is  so  constructed  that  upon 
the  recurrence  of  a  similar  freshet  the  water 
will  probably  wash  away  more  of  the  land, 
for  this  there  can  be  no  recovery  until  the 
damage  has  actually  arisen,  because  It  Is 
yet  contingent  whether  any  such  damage  will 
ever  arise."   The  opinion  farther  proceeds  by 


way  of  illustration:  "In  one  of  the  cases 
wbich  arose  from  building  of  the  great 
canals  In  New  York  the  case  was  that  a  higb 
dam  was  erected  upon  the  Falls  of  the  Had- 
son  tor  the  purpose  of  directing  the  waters 
into  the  feeder  for  the  canal.  The  lands  of 
the  owner  were  burled  under  20  feet  of 
water,  and  their  value  to  him,  of  course,  ea- 
tirely  destroyed.  The  work  was  In  nature 
and  design  permanent  There  it  would  be 
clear  that  the  party  injured  would  be  entitled 
to  the  entire  damages  that  he  had  sustained, 
and  must  sustain,  in  a  single  action ;  in  truth, 
the  entire  value  of  bis  property."  To  the 
same  efFect  is  Smith  v.  Railroad  Co.,  23  W. 
Va.  453,  which  holds:  "Where  the  damage 
is  of  a  permanent  character  and  affects  the 
value  of  the  estate,  a  recovery  may  be  had 
at  law  of  the  entire  damages  in  one  action ; 
but,  where  the  extent  of  the  wrong  may  be 
apportioned  from  time  to  time,  separate  ac- 
tions should  be  brought  to  recover  the  dam- 
ages sustained" — citing  the  cases  of  Troy  y. 
Cheshire  R.  Co.,  23  N.  H.  101,  55  Am.  Dec  177, 
and  Thayer  v.  Brooks,  17  Ohio,  489,  49  Am. 
Dec.  474.  The  case  is  approved  In  the  sub- 
sequent case  of  Eargreaves  v.  Kimberly,  same 
court,  26  W.  Va.  789,  53  Am.  Rep.  122.  The 
law  as  above  presented  was  followed  by  the 
court  below  as  manifested  by  the  instruction 
as  to  successive  actions,  in  which  it  directed 
that  no  single  injury  which  was  complete, 
end  upon  which  action  could  have  been 
brought  three  years  before  the  commencement 
of  this  action,  should  not  be  considered  by 
the  Jury.  Under  the  evidence  this  would 
necessarily  exclude  the  damages  claimed  to 
have  been  sufTered  for  the  year  1903,  and  it 
is  presumed  that  It  was  not  considered  by 
the  jury. 

We  think  the  decisions  above  quoted,  Eng- 
lish and  American,  reflect  the  great  weight  of 
authority  In  support  of  the  proposition  that 
where  an  adjoining  landowner  erects  and 
maintains  a  permanent  structure  upon  his 
land  which  injures  the  land  of  bis  neighbor, 
and  the  injuries  are  successive  and  con- 
tingent, they  can  only  be  recovered  for  as 
they  arise,  by  successive  actions.  We  are 
of  the  opinion  that  the  proposition  applies 
to  the  case  at  bar,  and  the  action  of  the 
court  in  refusing  to  instruct  the  Jury  as  re- 
quested, and  complained  of  by  appellant  in 
Its  twenty-first  assignment  of  error,  was  not 
erroneous. 

Otherwise  than  as  hereinbefore  named, 
we  are  of  the  opinion  that  the  instmctions 
given  the  Jury  were  full,  fair,  and  dear 
presentations  of  the  law  of  the  case,  and 
that  the  jury  was  Justified,  under  the  law 
and  the  evidence,  in  returning  the  verdict, 
and  that  the  Judgment  should  be.  and  it 
is  hereby,  affirmed. 

OUIi,  a  J,  and  OLAXTON,  J,  ooocob 
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BARTLE8  et  aL  ▼.  COURTNEY. 

(Coort  of  Appeals  of  Indian  Territory.    Nov.  24, 
1906.) 

1.  Pabtkebship  —  Representative  of  Pabt- 
KEB— Liability  of  Fibm. 

Where  one  of  the  partners  of  a  firm  was 
alle«;ed  to  have  made  a  false  representation  as 
to  the  financial  standini;  of  one  of  the  firm's 
customers,  the  firm  was  not  answerable  there- 
for, unless  the  representation  was  actually  a 
part  of  or  connected  with  the  firm's  business. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  38.  Partnership,  f  277.] 

2.  Deceit— AcTioNB— Issues  and  Pboof. 

In  an  action  for  deceit  consisting  of  alleged 
misrepresentations  as  to  R.'s  financial  responsi- 
bility by  G.,  one  of  the  members  of  defendant 
firm,  evidence  that  R.'s  dealings  with  the  firm 
and  others  "during  the  present  season"  had  been 
satisfactory  was  insufiicient  to  sustain  an  alle- 
tration  that  G.  recommended  R.  as  prompt  and 
having  satisfactorily  performed  his  business 
agreements  with  defendants,  as  having  settled 
ail  claims  with  defendants  against  him  and  as 
being  a  man  worthy  of  credit. 

3.  SAifB—FBAiro— Intent. 

where  a  representation  concerning  the 
credit  of  another  was  honestly  made.  Its  actual 
falsehood  did  not  render  the  malier  liable  to  an 
action  for  deceit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  §8  3-5.] 

i.  Pbixcipai,  AND  Agent— Acts  or  Agent. 

Where  an  agent  of  a  firm  with  no  interest 
tn  its  business  made  an  alleged  misrepresenta- 
tion, not  in  the  transaction  of  any  business 
for  the  firm,  concerning  the  credit  of  another, 
the  firm  was  not  chargeable  therewith,  unless  it 
knew  of  and  ratified  such  representation. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40.  Principal  and  Agent,  f{  339-343.] 
6.  FKAtrn— iNBTBTTonoRS— Applioabiutt   to 

ISSTTES. 

In  an  action  to  recover  damages  for  deceit 
in  the  making  of  an  alleged  misrepresentation 
as  to  the  credit  of  another,  an  Instruction  that 
mere  silence  or  a  foilare  to  communicate  facts 
"within  the  seller's  knowledge"  was  not  such  a 
fraud  as  would  avoid  a  contract  or  render  the 
neller  liable,  but  to  have  that  effect  there  must 
be  some  concealment  as  by  withholding  informa- 
tion when  asked,  or  ufting  some  trick  or  device 
to  mislead  the  purchaser,  was  inapplicable  to 
tlie  case. 

Appeal  from  the  United  States  Court  for 
the  Northern  District  of  the  Indian  Terri- 
tory ;  before  Justice  Joseph  A.  Gill,  Jan.  31, 
1902. 

Action  by  J.  L.  Courtney  against  J.  H. 
Bartles  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

On  the  9th  day  of  September,  1897,  the 
plaintiff  (appellee)  filed  his  complaint  against 
the  defendants  (appellants)  and  alleged: 
That  defendant  Moors  is  a  citizen  of  the 
United  States.  That  In  the  latter  part  of  the 
year  1896  and  the  earlier  part  of  1897  de- 
fendants were  jointly  engaged  in  buying  and 
shipping  horses  and  mules.  That  during 
those  transactions  one  G.  W.  Roy  became 
largely  Indebted  to  them,  and  that  defendants 
learned  that  he  was  Insolvent.  That  with 
said  Roy  there  was  connected  one  Crabtree. 
That  after  defendants  learned  that  Roy  was 


Insolvent  and  unable  to  pay  them,  "said 
Roy  and  defendants  entered  into  an  agree- 
ment, by  which  Roy  was  to  buy  from  other 
parties  on  credit  secured  by  the  recommenda- 
tion of  the  defendants  sufficient  property  to 
pay  off  and  discharge  the  debt  owed  to  the 
defendants,  and  should  apply  the  proceeds 
to  the  payment  of  the  debt  owed  by  said 
Roy  to  defendants."  On  December  4,  189C, 
in  pursuance  of  said  arrangement,  Roy  ap- 
plied to  plaintiff  to  purchase  a  car  load  of 
mules  and  horses,  and  gave  to  plaintiff  the 
name  of  the  defendants  as  references  to  de- 
termine his  standing  and  financial  responsi- 
bility. That  plaintiff,  before  delivering  to 
Roy  the  stock,  went  to  one  of  the  defendants, 
viz.,  A.  H.  Gibson,  to  ascertain  the  "financial 
responsibility  and  standing  of  the  said  Roy." 
That  Gibson,  pursuant  to  said  arrangement, 
recommended  Roy  as  being  prompt,  "and  as 
having  satisfactorily  performed  his  business 
agreements  with  defendants,  and  as  having 
settled  all  claims  of  defendants  against  him. 
and  as  being  a  man  worthy  of  credit." 
That  then  plaintiff  delivered  to  Roy  the 
stock,  and  they  agreed  Roy  should  pay  plain- 
tiff for  them  $1,216  on  February  23,  1897. 
That  plaintiff  relied  upon  the  recommenda- 
tions of  said  Gibson.  That  In  fact  the  trans- 
actions between  Roy  and  defendants  had  not 
been  satisfactory.  That  Roy  had  not  prompt- 
ly met  his  obligations  to  defendants.  That 
he  was  largely  Indebted  to  them  at  the  time ; 
all  of  which  Gibson  knew.  He  also  knew  be 
was  not  worthy  of  credit;  that  Roy  was  in- 
solvent at  the  time,  and  Gibson  knew  It; 
that  Roy  took  the  stock  away  as  soon  as  de- 
livered and  the  proceeds  were  applied  to 
the  payment  of  the  indebtedness  of  Roy  to 
the  defendants,  "pursuant  to  said  agree- 
ment"; that  Roy  shortly  absconded  and 
plaintiff  never  was  paid  for  his  stock;  that 
their  value  was  $1,215,  and  by  reason  of  the 
conduct  of  the  defendants  and  the  recom- 
mendations of  the  defendants,  plaintiff  has 
been  damaged  in  the  sum  of  $1,215,  for 
which  be  asks  judgment  against  defendants 
and  for  costs  and  all  other  relief. 

On  October  21,  1897,  defendant  W.  I* 
Moore  filed  his  separate  answer,  admits  he 
is  a  citizen  of  the  United  States,  and  denies 
he  was  ever  jointly  engaged  In  buying  and 
shipping  horses  and  mules  with  the  above- 
named  defendants,  or  that  he  had  any  in- 
terest in  said  transactions  with  the  above- 
named  defendants;  says  be  was  an  employ^ 
of  his  codefendants  at  a  stipulated  salary, 
and  had  no  Interest  In  their  business  or  the 
profits  thereof  save  as  such.  On  October 
29,  1897,  defendants  Bartles,  Bamdollar,  and 
Gibson  filed  their  answer,  and  say  that  they 
are  citizens  of  the  Cherokee  Nation,  and  that 
plaintiff  Is  a  citizen  of  the  Cherokee  Nation, 
and  that  the  court,  by  reason  of  said  citizen- 
ship, has  no  jurisdiction  of  the  cause.  They 
admit  that  in  1896  they  had  been  buying  and 
shipping  horses  and  mules.    They  admit  {hey 
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sold  horses  to  G.  W.  Roy,  Crane  and  Roy, 
Howell  and  Roy,  and  a  man  named  Grabtree 
who  was  working  with  bim.  They  deny  tbat 
at  any  time  or  place  they  or  either  of  them 
entered  Into  an  agreement  by  which  the 
said  Roy  was  to  buy  from  other  parties  sto(& 
on  credit  secured  by  the  recommendation  of 
the  defendants  herein,  and  to  pay  and  dis- 
charge the  debts  owed  to  the  defendants  by 
the  said  Roy.  They  further  deny  that  on 
December  4,  1896,  the  said  Roy,  pursuant  to 
any  agreement  made  with  them,  applied  to 
the  plaintiff  herein  to  purchase  of  him  a 
car  load  of  stocic  consisting  of  mules  and 
horses.  As  to  allegation  that  Roy  gave  the 
name  of  defendants  to  determine  his  standing 
and  financial  responsibility,  defendants  have 
not  sufficient  Information  to  answer,  but 
demand  strict  proof.  The  defendants  further 
deny  that  plaintiff  herein,  before  selling  or 
delivering  the  stock  to  the  said  Roy,  as  al- 
leged in  his  complaint,  went  to  them  or  either 
of  them  to  ascertain  the  financial  responsi- 
bility and  standing  of  the  said  Roy,  and  deny 
that  the  defendant  herein,  namely,  A.  H.  Gib- 
son, in  pursuance  of  any  agreement  made 
with  the  said  Roy,  or  In  any  other  way,  rec- 
ommended the  said  Roy  as  being  prompt  and 
having  satisfactorily  performed  his  business 
agreement  with  defendants,  and  as  haying 
settled  all  claims  of  defendants  against  him, 
and  as  being  a  man  worthy  of  credit  De- 
fendants say  that  the  plalntUt  herein  named, 
some  time  during  the  fall  of  1896,  the  exact 
date  of  whldi  the  defendants  cannot  state, 
telegraphed  to  the  firm  of  Barndollar,  Bartles 
&  Gibson,  asking  if  their  dealings  with  the 
said  Roy  had  been  satisfactory,  and  that 
A.  H.  Gibson  replied  that  they  had,  which 
at  that  time  defendants  allege  was  trne; 
that  there  had  been  no  disagreement  between 
them  and  the  said  Roy,  but  that  eTerythlng 
had  been  satisfactory.  As  to  the  allegations 
that  plaintiff  had  delivered  to  Roy  the  mules 
and  horses,  and  agreed  that  their  value  was 
91,216,  to  be  paid  February  23,  1897,  they 
have  no  knowledge  or  Information  npon 
which  to  answer.  That  in  regard  to  the  ex- 
tension of  credit  to  Roy  by  plaintiff  upon 
the  gronnd  that  plaintiff  relied  upon  the 
recommendation  of  Gibson,  they  have  no 
knowledge  npon  which  to  answer.  Defend- 
ants deny  that  at  the  time  the  alleged  de- 
livery of  the  stock  was  made  to  Roy  by  the 
plaintiff  herein  their  business  relations 
with  the  said  Roy  bad  not  been  satisfactory, 
and  further  state  that  they  did  not  make 
any  representation  to  the  plaintiff  herein  that 
the  said  Roy  was  not  indebted  to  tbem  at  the 
time.  They  further  answer  and  say  that  at 
the  time  the  delivery  of  the  stock  is  alleged 
to  be  made  by  the  plaintiff  to  Roy,  they  had 
no  knowledge  that  the  said  Roy  was  insolv- 
ent, and  that  A.  H.  Gibson  was  In  a  position 
to  know,  or  did  know,  the  fact  that  the 
said  Rof  was  insolvent 
As  to  the  allegations  that  the  proceeds  of 


said  stock  was  paid  to  defendants  by  Roy  on 
his  indebtedness,  pursuant  to  the  agreement 
made  by  the  said  Roy  and  the  defendants, 
they  deny  that  any  such  agreement  was  ever 
made  between  them  and  the  said  Roy  or  ei- 
ther of  them  as  to  whether  or  not  the  said 
Roy  paid  them  any  part  of  the  proceeds  of 
the  said  stock  when  they  were  sold;  they 
have  not  sufflcioit  knowledge  to  answer  as 
they  were  not  present  when  the  stock  was 
sold,  nor  did  they  have  any  knowledge  of 
when  and  where  they  were  sold,  or  had  notb- 
ing  whatever  to  do  with  the  stock;  deny  de- 
fendant Moore  was  ever  jointly  Interested 
with  them,  bat  say  he  was  only  an  employ^ 
at  a  stipulated  salary.  As  to  the  allegatiMi 
that  Roy  absconded  without  paying  the  piaia- 
tur,  or  as  to  the  value  of  the  stock,  they  have 
no  knowledge  npon  which  to  answer.  De- 
fendants farther  deny  that  by  reason  of  their 
condnct  and  of  the  recommendations  of  A. 
H.  Gibson  for  them  or  either  of  them,  that 
plaintiff  has  been  damaged  in  the  sum  of 
|1,215,  or  any  other  sum,  and  deny  that  they 
ever  gnarantled  or  held  out  or  made  such 
representation  to  the  plaintiff  in  regard  to 
the  solvency  or  business  ability  of  the  said 
G.  W.  Roy  as  would  bind  them  in  any  par- 
ticular whatever,  and  ask  judgment  for  costs. 
On  January  28,  1902,  the  trial  of  the  case  was 
commenced  before  a  jury,  and  on  January  SI, 
1902,  the  jury  returned  the  following  verdict : 
"We,  the  jury  In  the  above-entitled  case,  find 
for  the  plaintiff  and  against  J.  H.  Bartles,  J. 
J.  Barndollar,  A.  H.  Gibson,  and  W.  Ij. 
Moore,  and  assess  the  damages  at  twelve 
hundred  fifteen  dollars  ($1,215.00),  with  in- 
terest thereon  at  6  per  cent  per  annum  from 
Sept  7th,  1897.  Joe  Blanchard,  Foreman." 
On  February  8,  1902,  defendants  filed  motion 
for  new  trial,  and  on  April  17,  1902,  the 
same  was  overruled  by  the  court,  to  which 
defendants  excepted,  judgment  was  rendered 
on  the  verdict,  and  defendants  appealed  to 
this  court 

Jas.  S.  Davenport,  for  appellants.  W.  H. 
Kornegay  and  E.  S.  Bessey,  for  appellee. 

TOWNSBND,  J.  (after  stating  the  facts). 
The  appellants  have  filed  86  assignments  of 
error,  but,  before  discussing  any  of  them  in 
detail,  it  Is  important  in  the  first  Instance, 
to  ascertain  what  the  issues  in  this  case  are, 
as  presented  by  the  pleadings,  and  upon  what 
grounds  the  plaintiff  (appellee)  sought  re- 
covery against  defendants  (appellants)  hi  this 
action.  The  complaint  alleges:  That  in  the 
latter  part  of  the  yea(  1896,  and  the  earlier 
part  of  1897,  defendants  were  jointly  engaged 
in  buying  and  shipping  horses  and  mules. 
That  during  those  transactions  one  G.  W. 
Roy  became  largely  Indebted  to  them,  and 
that  defendants  learned  that  he  was  insol- 
vent That  with  said  Roy  there  was  con- 
nected one  Crabtree.  That  after  defendants 
learned  that  Roy  was  insolvent  and  unable 
to  pay  them,  "said  Roy  and  defendants  en« 
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terod  Into  an  agreement,  by  which  Roy  was  to 
buy  from  other  parties  on  credit  secured  by 
the  recommendation  of  the  defendants  suffi- 
cient property  to  pay  oft  and  discharge  the 
debt  owed  to  the  defendants,  and  should  ap- 
ply the  proceeds  to  the  payment  of  the  debt 
owed  by  said  Roy  to  defendants."  That  on 
December  4,  1896,  the  said  Roy,  desiring  to 
purchase  from  plaintiff  a  car  load  of  horses, 
"gave  to  plaintiff  the  name  of  the  defendants 
as  references  to  determine  his  standing  and 
financial  responsibility."  That  plaintiff  went 
to  defendant  A.  H.  Gibson  to  ascertain 
the  financial  responsibility  and  standing  of 
the  said  Roy ;  that  Olbson  recommended  Roy 
as  being  prompt,  "and  as  having  satisfact- 
orily performed  his  business  agreements  with 
defendants,  and  as  baring  settled  all  claims 
of  defendants  against  blm,  and  as  being  a 
man  worthy  of  credit"  That  plaintiff  then 
delivered  the  stock  to  Roy,  relying  upon  the 
recommendation  of  said  Gibson.  Plaintiff 
further  alleged  that  In  fact  the  transactions 
between  Roy  and  defendants  had  not  been 
satisfactory;  that  Roy  had  not  promptly  met 
his  obligations  to  defendants;  that  he  was 
largely  indebted  to  them  at  the  time;  all  of 
which  Gibson  knew.  He  also  knew  he  was 
not  worthy  of  credit ;  that  Roy  was  insolvent 
at  the  time,  and  Gibson  knew  it;  that  Roy 
took  the  stock  away  as  soon  as  delivered  and 
the  proceeds  were  applied  to  the  payment  of 
the  Indebtedness  of  Roy  to  the  defendants ;" 
and  asks  judgment  for  $1,215  as  damages 
against  defendants  by  reason  of  their  recom- 
mendation of  Bald  Roy. 

The  defendant  Moore  filed  separate  answer, 
and  denies  he  was  ever  Jointly  engaged  In 
buying  and  shipping  horses  and  mules  with 
the  above-named  defendants,  or  that  he  had 
any  interest  In  said  transactions  with  the 
above-named  defendants ;  says  he  was  an  em- 
ployg  of  his  codefendants  at  a  stipulated  sal- 
ary, and  had  no  Interest  In  their  business  or 
the  profits  thereof  save  as  such.  Defendants 
Bamdollar,  Bartles  &  Gibson  file  answer  and 
state  they  admit  that  in  1S96  they  had  been 
buying  and  shipping  horses  and  mules. 
They  admit  they  sold  horses  to  G.  W.  Roy, 
Crane  and  Roy,  Howell  and  Roy,  and  a  man 
named  Crabtree  who  was  working  with  him. 
Tbey  deny  that  at  any  time  or  place  they 
or  either  of  them  entered  Into  an  agreement 
by  which  the  said  Roy  was  to  buy  from 
other  parties  stock  on  credit  secured  by  the 
rerommendatlon  of  the  defendants  herein, 
and  to  pay  and  discharge  the  debts  owed  to 
the  defendants  by  the  said  Roy;  deny  that 
on  December  4,  1896,  Roy,  in  pursuance  of 
any  agreement  made  with  defendants,  applied 
to  plaintiff  to  purchase  any  stock ;  deny  that 
plaintiff,  before  selling  or  delivering  stock  to 
Roy,  went  to  them  or  either  of  them  to  as- 
certain the  financial  responsibility  and  stand- 
ing of  the  said  Roy,  and  deny  that  the  de- 
fendant herein,  namely,  A.  H.  Gibson,  In 
pnranance  of  any  agreement  made  with  the 

nld  Roy,  or  In  any  other  way,  recommended 


the  said  Roy  as  being  prompt  and  having 
satisfactorily  performed  his  business  agree- 
ment with  defendants  and  as  having  settled 
all  claims  of  defendants  against  blm  and  as 
being  a  man  worthy  of  credit.  Defendants 
say  that  In  the  fall  of  1896  plaintiff  tele- 
graphed to  the  firm  of  Bamdollar,  Bartles  & 
Gibson,  asking  If  their  dealings  with  the  said 
Roy  had  t)een  satisfactory  and  that  A.  H. 
Gibson  replied  that  they  had,  which  at  that 
time  defendants  allege  was  true;  that  there 
had  been  no  disagreement  between  them  and 
the  said  Roy,  but  that  everything  had  been 
satisfactory.  Defendants  deny  that  at  the 
time  of  the  alleged  delivery  of  the  stock  to 
Roy  by  plaintiff  that  their  business  relations 
with  the  said  Roy  had  not  been  satisfactory, 
and  further  state  that  tbey  did  not  make  any 
representation  to  the  plaintiff  herein  that  the 
said  Roy  was  not  Indebted  to  them  at  the 
time,  and  that  they  bad  no  knowledge  that 
said  Roy  was  Insolvent,  and  that  A.  H.  Gib- 
son was  In  a  position  to  know  or  did  know 
the  fact  that  the  said  Roy  was  Insolvent. 
Th^  deny  that  any  agreement  was  ever  made 
between  them,  or  either  of  them,  and  Roy,  by 
which  the  proceeds  of  the  stock  was  to  be 
paid  to  them  on  Roy's  indebtedness;  deny 
plaintiff  has  been  damaged  $1,215,  or  any 
other  sum  by  reason  of  the  recommendation 
of  A.  H.  Gibson ;  deny  that  they  ever  guaran- 
tied or  held  out  or  made  such  representation 
to  the  plaintiff  in  regard  to  the  solvency  or 
business  ability  of  the  said  G.  W.  Roy  as 
would  bind  them  In  any  particular  whatever, 
and  ask  Judgment  for  costs.  It  Is  clear  that 
if  defendants  (appellants)  are  to  be  held  liable 
In  this  action  it  is  by  reason  of  the  alleged 
agreement  betweoi  defendants  and  Roy,  and 
that  In  pursuance  of  said  agreement  defend- 
ant Gibson  made  a  false  recommendation  as 
to  the  credit  and  responsibility  of  Roy,  know- 
ing the  same  to  be  false  when  made.  The 
defendants  not  only  deny  any  agreement  with 
Roy  as  alleged,  but  deny  the  alleged  recom- 
mendation of  Roy  as  alleged.  It  Is  said  In 
lilndley  on  Partnership,  vol.  1,  p.  168:  "An 
action  for  damages  for  misrepresentation 
cannot,  as  a  general  rule,  be  maintained,  un- 
less the  misrepresentation  Is  fraudulent,  i.  e., 
false,  and  known  so  to  be  to  the  person  mak- 
ing It,  or  false,  and  made  recklessly,  without 
any  reasonable  ground  for  believing  the  state- 
ment to  be  true.  There  Is,  therefore,  a  dlffl- 
cnlty  In  holding  any  person  liable  to  such 
an  action,  unless  actual  fraud  by  him  can  be 
proved.  On  the  other  hand.  It  Is  difficult,  if 
not  Impossible,  to  draw  any  sensible  distinc- 
tion between  the  case  of  fraud  and  any 
other  wrong,  and  the  weight  of  authority 
certainly  Is  In  favor  of  the  proposition  that 
actions  for  damages  will  lie  against  a  prin- 
cipal for  the  fraud  of  bis  agent  committed  In 
the  course  of  bis  employment,  and  for  his 
principal's  benefit.  This  doctrine  obviously 
renders  a  firm  liable  In  an  action  of  damages 
for  the  fraud  of  one  of  its  members,  if  com- 
mitted by  him  in  transacting  the  business  of 
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the  firm,  aad  for  Its  benefit;  but  not  other- 
wise." 

The  complaint  alleges  that  the  defendants 
were  jointly  engaged  in  buying  and  selling 
horses  and  mules.  It  is  In  evidence  that  de- 
fendants Bamdollar,  Bartles,  and  Gibson 
were  In  the  merchandise  buBtness,  and  also 
buying  and  selling  horses  and  mules;  that 
defendant  Moore  was  an  employ^  of  said 
firm  on  a  monthly  salary.  The  question  then 
presents  itself,  who  did  Gibson  bind  by  the 
statement  he  did  make?  Was  it  any  part  of 
the  business  of  the  firm  to  answer  inquiries 
as  to  the  credit  and  responsibility  of  those 
with  whom  they  have  had  dealings,  In  mat- 
ters wholly  outside  of  any  business  transac- 
tion of  the  firm?  And  If  so,  and  he  made  a 
false  representation,  can  he  by  that  act  bind 
his  partners  unless  they  knew  of  the  false 
statement  and  ratified  It?  Under  the  author- 
ity above  cited,  the  firm  cannot  be  liable  un- 
less the  representations  were  made  In  the 
business  of  the  firm.  It  Is  not  alleged  that 
any  representations  were  made  by  any  one 
other  than  Gibson.  In  Parsons  on  Partner- 
ship, i  126,  it  Is  Stated:  "As  a  partner  may 
act  for  his  firm  by  his  general  authority,  so, 
as  we  have  already  seen,  his  representations, 
acknowledgments,  admissions,  part  payments, 
notice  given  or  received,  and  all  other  doings 
on  which  rights  or  obligations  may  be  found- 
ed, are  binding  upon  the  partnership;  al- 
ways, however,  with  the  qualification  that 
these  things  belong  fairly  and  actually  to  the 
business  of  the  firm;  for  this  Is  a  condition 
which  universally  limits  his  power."  And  In 
1  Bates  on  Partnership,  {  464,  It  Is  said:  "The 
great  difficulty  Is  to  determine  whether  the 
tort  was  committed  within  the  scope  of  the 
partner's  representative  authority.  Upon  this 
It  may  be  said  generally  that  all  the  partners 
are  liable.  If  they  would  be  liable  had  the 
same  act  been  committed  by  an  agent  In- 
trusted with  the  management  of  Its  business. 
Where  one  partner  purchases  goods  with  the 
fraudulent  intention  of  not  paying  for  them, 
the  other,  who  was  Ignorant  of  the  Intent,  Is 
liable  only  on  contract,  and  not  for  the 
fraud." 

What  was  the  representation  made  by 
Gibson,  as  disclosed  by  the  evidence?  "Q. 
Did  you  at  any  time  receive  a  telegram  pur- 
porting to  come  from  Claremore,  from  this  de- 
fendant here,  A.  H.  Gibson,  or  from  tliat  firm? 
A.  Yes,  sir.  Q.  [Hands  witness  paper.]  Ex- 
amine this  and  see  if  that  Is  the  telegram 
you  received?  A  Tes,  sir."  Mr.  A.  H.  Gib- 
son, recalled  for  plaintiff:  Direct  examina- 
tion by  Mr.  Komegay:  "Q.  [Hands  witness 
paper.]  Please  examine  what  purports  to  be 
a  copy  of  a  telegram  sent  by  you  and  see 
whether  or  not  you  sent  it?  Telegram  sent 
to  this  plaintiff  on  December  4th,  18967  A 
I  think  not  The  terms  and  the  expressions 
are  dlfTerent"  Mr.  J.  L.  Conrtn^,  recalled 
for  the  plaintiff,  testified  as  follows:  Direct 
examination  by  W.  H.  Kornegay:  "Q.  [Hands 
witness  paper.]    Is  this  the  paper,  and  the 


only  paper  that  was  ever  delivered  to  yon,  in 
this  case,  by  the  operator  or  the  messenger 
of  the  Western  Union  Telegraph  Company, 
on  December  4th,  1896,  December  4th  or  Sth, 
1896,  purporting  to  be  a  telegram  from  the 
defendant,  A.  H.  Gibson?  A.  Tes,  sir;  I 
think  that  is  the  one  sent  me  by  Mr.  Gibson. 
There  was  one  come  the  same  day  from  Roy. 
Q.  Mr.  Courtney,  I  wish  yon  would  state  if 
at  any  time  you  had  a  talk  with  Mr.  Gibson 
here,  A.  H.  Gibson,  the  defendant,  about  this 
telegram,  and  if  so,  when  was  it,  and  where? 
A.  I  saw  him  on  the  evening  of  the  4tli. 
Q.  Wliat  day  of  the  week  was  it  you  saw 
him?  A  On  Saturday.  Q.  Do  you  know 
whether  that  was  the  4th  or  the  6th?  A.  I 
guess  It  was  the  6th.  Q.  What  did  he  say 
to  you  about  this  telegram?  A.  Mr.  Roy 
taken  me  In  and  Introduced  me  to  him  and 
asked  him  to  explain  to  me  the  telegram  he 
had  sent,  and  Mr.  Gibson  said  that  he  tiacl 
sent  one;  and  he  said —  He  worded  It  about 
the  same^  and  said  that  Mr.  Roy's  dealings 
with  them  bad  been  satisfactory.  Q.  Did 
you  have  the  telegram  with  you  at  that  time? 
A  No,  sir,  I  did  not  Q.  What  was  the  oc- 
casion of  Mr.  Roy's  taking  you  In  and  intro- 
ducing you  to  Mr.  Gibson?  Mr.  Davenport: 
I  object  to  anything  that  Roy  might  liave 
said  to  this  man  In  the  absence  of  the  defend- 
ant, Mr.  Gibson.  Mr.  Komegay.  I  think 
It  would  be  part  of  the  res  gests.  Cotirt: 
No,  sir,  I  don't  think  it  would  be.  Q.  [Kome- 
gay] Tell  the  conversation  what  took  place 
between  you  and  Mr.  Gibson  and  Mr.  Roy. 
A  We  went  In  there  and  Roy  Introduced  me 
to  Mr.  Gibson,  and  asked  Mr.  Gibson  to  ex- 
plain to  me  the  telegram  that  he  had  wired 
about  his  dealings  and  financial  responsibil- 
ity, and  Mr.  Gibson  said  what  he  had  done ; 
then  Mr.  Roy  speaks  up  and  says,  'I  have 
never  let  a  contract  fall  due  on  me  since  I 
have  been  hera  Mr.  Gibson  knows  I  have 
always  settled  them  up  before  they  came 
due;'  and  Mr.  Gibson  says,  'Yes.'  •  •  • 
Mr.  Kornegay:  The  message  Is  as  follows 
[reads]:  'Received  at  2:15  p.  m.  Dec  4,  189e. 
Dated  Claremore,  I.  T.  To  J.  Ii.  Courtney, 
Afton,  I.  T.  G.  W.  Roy  has  had  satisfactory 
dealings  with  us  and  other  parties  this  falL 
A.  H.  Gibson.' " 

This  Is  the  entire  evidence,  as  disclosed  by 
tills  record,  of  the  representations  made  by 
defendant  Gibson.  It  will  be  observed  that 
there  Is  no  statement  as  to  whether  Roy  was 
Indebted  to  the  firm  of  Bamdollar,  Bartles  & 
Gibson;  no  statement  whether  Roy  was  wor- 
thy of  credit;  no  recommendation  of  his  fi- 
nancial responsibility;  nothing  but  the  naked 
statement  that  his  dealings  with  us  and 
others  this  fall  were  satisfactory.  Wh«x 
Roy  Introduced  the  plaintiff  to  Gibson  the 
next  day,  Roy  says:  "I  have  never  let  a  con- 
tract fall  due  on  me  since  I  tiave  been  here. 
Mr.  Gibson  knows  I  have  always  settled  them 
up  befc«e  they  came  due;  and  Mr.  Gibson 
says,  'Yes.'  "  It  Is  therefore  clearly  apparent 
that  the  allegations  of  the  complaint  as  to 
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the  representations  made  by  Gibson  are  not 
rastained  bj  any  proof  In  the  record.  An  to 
the  agreement  alleged  to  have  been  entered 
into  between  the  appellants  and  Roy,  which 
to  the  basis  of  this  action,  we  have  examined 
the  evidence  contained  in  the  transcript  with 
much  care,  and  do  not  find  any  evidence  to 
establish  such  an  agreement  as  alleged.  The 
counsel  for  plaintiff,  to  sustain  the  issues  on 
his  part,  Introduced  testimony  of  dealings  be- 
tween defendants  and  Roy.  most  of  which 
was  objected  to  by  defendants,  and  the  court 
announced  that  the  same  would  be  withdrawn 
unless  Its  connection  was  shown  with  the  Is- 
sues, and  a  number  of  the  assignments  of 
error  by  defendants  (appellants)  are  upon  that 
gronnd.  But  plaintiff  Insists  that  defendants' 
counsel  should  have  requested  the  court  to 
withdraw  the  testimony  thus  objected  to  when 
the  connection  was  not  made.  This  Is  the 
rule  laid  down  by  Thompson  on  Trlala  Still 
before  a  man  can  be  held  responsible  for  the 
debt  of  another.  If  the  representations  con- 
cerning the  credit  of  another  were  honestly 
made.  Its  actual  falsehood  does  not  render 
the  person  making  it  liable  to  an  action.  In' 
Russell  T.  Clark's  Exr's,  7  Cranch  (U.  S.  Sup. 
Ct.)  90,  01,  3  L.  Ed.  271 :  "The  law  will  sub- 
ject a  man,  having  no  Interest  In  the  trans- 
action, to  pay  the  debt  of  another  only  when 
bis  nndertaking  manifests  a  clear  Intention  to 
bind  himself  for  that  debt  Words  of  doubt- 
ful import  ought  not,  It  is  conceived,  to  re- 
ceive that  construction.  It  Is  the  duty  of 
the  Individual,  who  contracts  with  one  man 
on  the  credit  of  another,  not  to  trust  to  am- 
biguous phrases  and  strained  constructions, 
but  to  require  an  explicit  and  plain  declara- 
tion of  the  obligation  he  Is  about  to  assume. 
In  their  letter  of  the  20tb,  Clark  &  Nightin- 
gale Indicate  no  intention  to  take  any  re- 
sponsibility on  themselves,  but  say  that  Mr. 
Russell  may  be  assured  Robert  Murray  & 
Co.  will  comply  fully  with  their  engagements. 
In  their  letter  of  the  2lBt,  they  speak  of  the 
letter  of  the  preceding  day  as  a  letter  of 
recoDunendation,  and  add:  'We  have  now  to 
request  that  you  will  endeavor  to  render 
them  every  assistance  In  your  power.'  How 
far  ought  this  request  to  have  Influenced 
the  plaintiff.  Ought  he  to  have  considered  it 
as  a  request  that  he  would  advance  credit 
or  funds  for  Robert  Murray  &  Co.,  on  the 
responsibility  of  Clark  &  Nightingale,  or 
(Imply  as  a  strong  manifestation  of  the 
friendship  of  Clark  &  Nightingale  for  Murray 
ft  Co.,  and  of  their  solicitude  that  N.  Russell 
iboald  aid  their  operations  as  far  as  his 
own  view  of  his  interests  would  Induce  him 
to  embark  in  the  commercial  transactions  of 
a  house  of  high  character,  possessing  the 
I«rtlcalar  good  wishes  of  Clark  &  Nightin- 
gale? It  is  certain  that  merchants  are  In 
the  habit  of  recommending  correspondents  to 
each  other  without  meaning  to  become  sure- 
ties for  the  person  recommended;  and  that, 
(enerally  speaking,  such  acts  are  deemed  ad- 
Tantogeous  to  the  person  to  whom  the  party 


Is  Introduced,  as  well  as  to  him  who  obtains 
the  recommendation."  And  the  rule  would 
be  the  same  whether  the  action  was  for  the 
value  of  the  property  or  for  damages.  The 
plaintiff  in  his  brief  says:  "The  main  re- 
liance of  plaintiff  to  establish  the  relation 
between  the  parties  was  the  contracts  be- 
tween the  parties  and  the  entries  in  their 
books  to  show  the  Indebtedness  and  the  In- 
ability to  pay  of  the  said  Roy  and  defendants' 
knowledge,  but  from  some  unaccountable  rea- 
son the  court  ruled  out  a  large  part  of  the 
evidence,  though  enough  was  allowed  to 
stand  of  the  deposition  of  W.  L.  Moore  to 
make  out  the  case,  Inasmuch  as  defendants 
did  not  object" 

The  testimony  of  Moore  in  regard  to  those 
contracts  and  their  extension  Is  as  follows: 
"Q.  Had  you  at  any  time  demanded  of  Roy 
the  fulfillment  of  this  contract  before  yon 
got  the  money  out  of  him?  A.  I  went  to  Ar- 
kansas, went  around  to  the  stockyards  at 
Argenta,  and  saw  Roy  and  Crane.  This  was 
some  time  from  the  first  to  the  middle  of 
November,  and  these  two  men,  Roy  and 
Crane,  explained  to  me  that  owing  to  the 
decrease  In  the  price  of  horses,  and  the  doub- 
ling of  the  value  of  cattle,  and  the  rise  of 
the  White  river  and  the  exceeding  scarcity 
of  feed  since  they  had  Intended  and  did 
start  to  trade  through  the  White  river  bot- 
tom, compelling  them  to  sell  a  horse  or  two 
a  day  for  feed  for  the  balance,  and  the  fur- 
ther fact  that  of  the  proceeds  received  they 
had  bad  to  keep  their  family,  and  the  further 
fact  that  Tom  Crane's  baby  had  become  III 
necessitated  his  return  and  remaining  In 
town,  they  were  nnabie  to  meet  this  contract 
promptly.  I  suggested  that  we  go  round  to 
Ben  Crabtree's  home,  he  being  the  one  of 
longest  residence  In  Argenta,  and  of  best  rec- 
ommendation to  me  and  a  partner  In  some  of 
the  other  contract  for  cattle  sold.  While 
there  Roy  and  Crane  repeated  their  represen- 
tations, and  assured  me  that  If  I  would  give 
them  an  extension  and  such  rebate  as  would 
permit  them  to  live  and  fulfill  the  contract, 
the  then  existing  conditions  of  prices  of 
cattle  and  horses,  they  would  prove  to  me 
that  my  confidence  in  them  was  not  unfound- 
ed. Now  I  offered  to  rebate  them  a  $100, 
on  every  contract  I  gave  them  a  verbal  ex- 
tension of  sixty  days  from  the  maturity  of 
each  contract"  And.  on  page  26,  Moore  tes- 
tifies that  on  December  4,  1896,  as  follows: 
"Q.  Had  he  complained  at  that  time  with 
any  portion  of  the  contracts  according  to 
their  terms  extending  to  him  credit  and  if 
so,  how  much?  A.  He  had  complied  In  ac- 
cordance with  the  extension  of  the  contract 
but  had  not  complied  prior  to  the  maturity 
of  that  original  written  contract  except  In 
the  contract  of  Roy  and  Holloway  wherein 
$775  was  paid  before  the  maturity  of  the 
original  written  contract"  It  thus  appears 
from  Moore's  testimony  that  the  contracts 
had  been  extended  by  him  prior  to  December 
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4,  1890,  and  under  fbe  extensions  nothing  i 
was  due  from  Roy  and  his  associates  on  that 
date  to  the  defendants,  Bamdollar,  Bartles, 
and  Gibson.  This  would  seem  to  sustain  the 
statement  of  Gibson  that  their  dealings  had 
been  satisfactory. 

The  complaint  alleges  that  defendants 
were  jointly  engaged  In  the  buying  and  sell- 
ing of  horses  and  mules,  but  the  evidence 
Is  conclusive  that  defendant  Moore  was  sim- 
ply an  employe  of  the  other  defendants,  and 
bad  no  Interest  whatever  in  the  business. 
In  Lord  v.  Goddard,  13  How.  (U.  S.)  198, 
14  L.  EJdl  111,  the  court  say :  "The  gist  of 
the  action  is  fraud  In  the  defendants,  and 
damage  to  the  plaintiff.  Fraud  means  an 
Intention  to  deceive.  If  there  was  no  such 
Intention,  if  the  party  honestly  stated  his 
own  opinion,  believing  at  the  time  that  he 
stated  the  trutti,  he  is  not  liable  in  this  form 
of  action,  although  the  representation  turned 
out  to  be  entirely  nntme.  Since  the  de- 
cision in  Haycraft  y.  Creasy,  2  East,  92, 
made  in  1801,  the  question  has  been  settled 
to  this  effect  in  England.  The  Supreme 
Court  of  New  York  held  likewise  in  Young 
y.  Covell,  8  Johns.  23,  6  Am,  Dec.  816.  That 
court  declared  it  to  be  well  settled  that 
this  action  could  not  be  sustained,  without 
proving  actual  fraud  In  the  defendant,  or 
an  Intention  to  deceive  the  plaintiff  by  false 
representatlona  The  simple  fact  of  making 
representations,  which  turn  out  not  to  be 
true,  unconnected  with  a  fraudulent  design, 
is  not  sufficient  This  decision  was  made 
40  years  ago,  and  stands  uncontradicted,  so 
far  as  we  know,  in-  the  American  courts." 
The  appellants  complain  of  the  instructions 
of  the  court  on  the  ground  that  they  were 
not  applicable  to  the  facts  in  the  cas& 
There  seems  to  be  some  foundation  for  this 
complaint  While  the  Instructions  were  cor- 
rect declarations  of  the  law  applicable  to 
matters  of  contract  between  the  parties,  that 
is  not  the  case  on  trial,  this  being  an  action 
for  damages  for  misrepresentation  in  say- 
ing that  the  dealings  of  defendants  with  one 
Roy  had  been  satisfactory.'  If  the  defendant 
Gibson,  in  making  that  statement  honestly 
believed  It  there  could  be  no  recovery,  and  If 
he  made  the  statement  knowing  the  same  to 
be  false,  and  with  the  design  and  Intent  to 
Injure  the  plaintiff,  his  codefendants,  as  part- 
ners, would  not  be  liable,  unless  they  knew  it 
and  ratified  it  because  the  statement  made 
was  not  In  the  transaction  of  the  business  of 
the  firm.  And  as  to  defendant  Moore,  unless 
he  knew  and  ratified  it  he  could  not  be 
bound,  because  he  was  not  Jointly  interested 
in  the  business  of  the  other  defendants,  and 
there  Is  no  evidence  that  he  himself  made 
any  representations  whatever. 

The  sixth  Instruction  given  by  the  court 
Is  as  follows:  "You  are  further  Instructed 
that  m^e  silence  or  a  failure  to  communicate 
facts  within  the  seller's  knowledge,  Is  not 
such  a  fraud  as  will  avoid  a  contract  or 
render  the  seller  Uabl&    To  have  that  effect 


there  must  be  some  concealment  as  by  with- 
holding information  when  asked,  or  using 
some  trldi  or  device  to  mislead  the  pur- 
chaser." This  Instruction  seems  to  apply 
to  dealings  between  seller  and  purchaser, 
and  certainly  has  no  application  to  this  case. 
In  Bowen  v.  Clarke  (Or.)  30  Pac.  4S0»  29 
Am.  St  Rep.  628,  the  court  say:  "We  have 
several  times  held  that  abstract  propositions 
of  law,  however  correct  in  themselves,  are 
necessarily  misleading  and  mischievous.  They 
tend  to  draw  the  minds  of  the  jurors  away 
from  the  real  facts  in  the  case  to  something 
which  they  assume  to  exist  but  which  can- 
not be  found  In  the  record."  In  Davis  v. 
Patrick,  122  U.  S.  164,  7  Sup.  Ct  110©,  30 
L.  Ed.  1090,  the  court  says:  "The  last  in- 
struction quoted  was  therefore  based  upon 
an  erroneous  theory,  unsupported  by  evidence, 
and  the  jury  may  have  rendered  Its  verdict 
upon  this  erroneous  theory,  Ignoring  the  view- 
that  the  defendant  was  the  company.  This 
second  erroneous  instruction  may  therefore 
have  misled  the  Jury  to  the  injury  of  the 
defendant" 

It  Is  therefore  our  Judgmmt  that  this  case 
should  be  reversed  and  remanded,  and  it  Is 
so  ordered. 

Reversed  and  remanded^ 

CLAYTON  and  LAWRENCE,  JJ.,  concur. 


ST.  LOUIS,  L  M.  &  S.  RY.  CO.  v.  KEYS. 

(Court  of  Appeals  of  Indian  Territory.    Nov. 
24,    1900.) 

1.  Cabsibbs— Injxtbt  to  SHiPiaERT— AonoNS 

— BUBnEN  OF  PBOor. 

A  shipper  suing  a  carrier  for  Injuries  to  a 
shipment  of  live  stock,  who  alleges  that  the 
carrier.  In  co-operation  with  another  carrier, 
operated  a  line  of  railway  from  the  place  of 
shipment  to  the  point  of  destination,  nas  the 
burden  of  proving  the  same. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  t  958.] 

2.  SaHB— EVIDXNCE— QuKSnORS    FOB    JCBT. 

In  an  action  against  a  carrier  for  injuries 
to  a  shipment  of  live  stock,  evidence  examined, 
and  held,  that  the  question  whether  the  carrier, 
in  co-operation  witn  another  carrier,  operated 
a  line  of  railway  from  the  place  of  shipment 
to  the  point  of  destination,  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  (Carriers,  i  962.] 

8.  Same— Pbesumptions. 

In  an  action  against  a  carrier  for  injuries 
to  a  shipment  of  live  stock,  the  shipper  alleged 
that  the  carrier,  in  co-operation  with  another 
carrier,  operated  a  line  of  railway  from  the 
place  of  shipment  to  the  point  of  desttnatktn,  and 
testified  to  the  agreement  with  the  agent  of 
the  carrier  for  a  through  shipment  to  the  point 
of  destination.  The  agent  did  not  deny  the 
testimony.  Held  to  raise  the  presumption  that 
the  earner  had  control  of  (he  line  for  purtmses 
of  shipment  to  tlie  point  of  destination. 
4.  SAine— NxouaENCB— EviDESOK  —  QtTEsnon 

FOB  JnB7. 

In  an  action  against  a  carrier  for  injuries 
to  a  shipment  of  hoi^,  evidence  examined,  and 
held,  that  the  question  whether  the  hogs  were 
injured  because  of  the  carrier's  failure  to  pro- 
vide a  suitable  yard  for  them  while  they  wer« 
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bein;  held  awaitine  a  delayed  train,  and  because 
of  the  failnre  of  the  carrier  to  water  them  after 
being  loaded,  was  for  the  jary. 

[Ed.  Note. — For  cajses  in  point,  see  Cent.  Dig. 
loL  9,  Carrieia,  {  962.] 

Appeal  from  the  Uolted  States  Court  for 
tbe  Northern  Diatrict  of  the  Indian  Terri- 
tory; before  Justice  Joseph  A.  Oill,  March  1, 
1904. 

Action  by  li.  A.  Keys  against  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AfBrmed. 

Oscar  L,  Miles,  for  appellant.  W.  D. 
Humphrey,  for  appellee. 

LAWRENCB,  J.  Appellee  brought  action 
against  appellant  to  recover  damages  for 
loss  of  20  bogs  and  Injury  to  77  others  from 
alleged  negligence  in  their  shipment  from 
Nowata,  Ind.  T.,  to  Kansas  City,  Mo.,  on  the 
16tb  and  17th  of  May,  1902.  It  is  alleged 
in  the  complaint  that  on  said  dates  appellant, 
in  co-operation  with  the  Missouri  Pacific 
Railway  Company,  operated  a  line  of  rail- 
way from  said  place  of  shipment,  Nowata, 
Ind.  T.,  to  Kansas  City,  Mo.,  and  on  said 
16th  of  May  appellant,  by  its  station  agent 
at  said  place,  orally  undertook  and  agreed 
with  appellee  to  carry  said  live  stock  from 
said  Nowata  to  said  Kansas  City,  and  de- 
liver same  in  good  condition  to  appellee's 
consignee,  for  the  usual  and  customary  rate 
of  freight  On  said  last-named  date,  pursu- 
ant to  the  express  direction  of  said  agent 
appellee  delivered  106  head  of  bogs  at  ap- 
pellant's stock  pens  at  Nowata  at  tbe  hour 
of  220  p.  m..  In  good  condition,  for  loading 
on  the  car  for  shipment  By  reason  of  the 
insufficiency  of  the  incloeure,  the  animals 
were  drivm  Into  the  chute,  a  narrow  way 
leading  from  the  pens  to  the  shipping  car. 
The  day  was  very  warm,  and  the  hogs  were 
crowded  Into  this  space,  awaiting  the  arrival 
of  the  train,  which  was  1%  hours  late,  and 
before  It  came  the  hogs  became  oyerheated. 
They  were  loaded,  and  started  at  4  p.  m., 
when  the  appellee  notified  the  conductor  of 
the  overheated  condition  of  the  hogs,  and  re- 
quested that  they  be  given  water  at  the  next 
water  tank,  three  miles  north  of  there,  where 
the  aigine  would  stop  for  water.  It  is  aver- 
red that  the  conductor  failed  to  water  said 
hogs  at  said  water  tank,  and  by  reason  of 
snob  negligence  29  of  said  hogs  died,  and  the 
remainder  were  injured  in  their  market  value, 
whereby  the  entire  damage  was  $280.  The 
angww  denied  that  the  Missouri  Pacific 
Railway  Company  co-operated  with  appellant 
In  the  management  of  a  line  of  railway 
from  Nowata  to  Kansas  City;  denied  the 
contract  of  shipment,  the  delivery  to  it  of 
the  bogs  In  good  condition,  and  denied  their 
loss  was  because  of  its  negligence;  denies 
tppellee  gave  notice  to  its  conductor  of  the 
bested  condition  of  the  hogs.  The  cause  was 
tried  by  a  jury,  which  returned  a  verdict 
for  $270.70.    Appellant  moved  to  vacate  tbe 


verdict  and  for  new  trial,  and  assigned  23 
grounds  therefor,  which  may  be  covered 
under  the  beads  of  error  In  refusing  to  ex- 
clude improper  evidence,  In  refusing  to  In- 
struct the  jury  as  requested  by  appellant  In 
Instructing  the  jury,  and  want  of  evidence 
to  support  the  verdict  and  that  It  was  con- 
trary to  the  law.  The  motion  for  new  trial 
was  overruled,  and  judgment  was  rendered 
on  the  verdict 

The  evidence  showed  without  dispute  that 
the  hogs  were  in  a  heated  condition  when 
loaded  on  the  car,  and  likewise  that  they 
were  in  good  condition  when  brought  to  the 
stock  pens  for  loading  at  the  time  request- 
ed by  the  station  agent;  that  the  train  did 
not  arrive  for  an  hour  after  the  hogs  came 
to  the  pens,  and  during  'this  time  the  hogs 
were  exposed  to  the  sun  upon  a  very  warm 
day,  crowded  into  a  small  space,  used  as  a 
chute  to  run  animals  into  cars  for  shipment 
because  of  the  InsufSciency  of  the  fence 
about  the  stock  pens  to  bold  them.  It  did 
appear,  however,  from  the  testimony,  that 
appellee  bad  a  lot  near  by  in  which  there 
was  water  which  oould  have  been  furnished 
the  bogs  during  the  interim  of  an  hour  be- 
tween the  time  the  station  agent  notified  ap- 
pellee that  the  delayed  train  would  arrive 
and  the  time  it  did  arrive;  but  there  was 
no  testimony  that  appellee  had  knowledge 
that  he  could  have  this  length  of  time  for  the 
removal  of  the  bogs  to  a  place  for  water. 
It  further  appears  from  the  testimony  that 
after  the  train  left  Nowata  at  4  o'clock  it 
stopped  at  a  water  tank  three  miles  there- 
from, and  took  water  for  the  engine,  but  the 
hogs  were  not  given  water,  and  there  Is  no 
evidence  that  they  were  given  water  until 
their  destination  was  reached  at  8  o'clock 
the  next  morning.  At  Coffeyvllle,  23  miles 
from  Nowata,  the  train  having  the  car  of 
hogs  was  turned  over  to  the  Missouri  Pa- 
cific Railway  Company,  and  by  it  delivered 
to  consignees  at  Kansas  City,  Mo.,  May  17th 
at  8  a.  m.,  at  which  time  29  bogs  were  found 
dead,  and  sold  for  $270  less  than  they  would 
have  sold  if  in  good  condition,  and  the  re- 
mainder were  not  In  a  fit  condition  for  mar- 
ket and  were  kept  two  days,  and  then  sold 
under  the  market  price  because  of  their  bad 
condition.  Witnesses  on  both  sides  testified 
that  the  bogs  appeare<d  weak  and  In  a  fam- 
ished condition  for  want  of  water,  and  the 
car  was  dry,  and  gave  no  indication  of  water 
having  been  given  the  bogs.  Tbe  Nowata 
station  agent  testified  that  the  two  railroads 
were  being  operated  under  one  management 
at  time  of  shipment,  and  that  tbe  billheads 
used  so  indicated.  A  claim  for  damages  was 
filed  with  the  general  live  stock  agent  of 
the  Missouri  Pacific  Railway  Company  at 
Kansas  City  (N.  Douthltt),  who  replied  to  It 
In  a  letter  to  the  appellee,  which  was  read 
In  evidence  over  objection  of  appellant 
and  was  headed:  "The  Missouri  Pacific 
Railway  Company,  St  Louis,  Iron  Mountain 
&  Southern  Railway  Co.,  and  Leased,  Oper- 
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ated,  and  Independent  Lines.  N.  Douthltt, 
General  Llye  Stock  Agent  Kansas  City, 
Mo.,  July  10, 1902.  Mr.  L.  A.  Keys,  Nowata, 
lud.  T. — Dear  Sir:  Under  date  of  May  26, 
Tamblyn  &  Tamblyn  filed  claim  against  our 
company  your  account  for  $281.83,  value  of 
hogs  dead  in  car  shipped  from  Nowata  May 
16th.  Our  investigation  shows  that  between 
CotteyvlUe,  Kan.,  and  Kansas  City  these 
hogs  were  watered  several  times;  that  the 
train  left  Nowata  about  3  p.  m.,  and  was 
delivered  to  stock  yard  Co.  at  Kansas  City 
at  8  the  following  a.  m.,  which  Is  first  class 
service;  and,  as  there  was  no  rough  han- 
dling of  the  stock  en  route,  we  assume  that 
the  hogs  died  from  being  crowded  In  the  car, 
or  from  cholera,  as  there  was  106  head  In  the 
load.  There  Is  no  liability  on  part  of  our 
company  for  loss  sustained,  and  claim  la 
respectfully  declined.  Very  respectfully,  N. 
Douthltt." 

A  number  of  instructions  were  given  the 
Jury,  to  which  appellant  made  a  general  ex- 
ception, but  did  not  suggest  or  ask  any  modi- 
fication, or  point  out  the  particular  part  to 
which  exception  was  made. 

Appellant's  fourth  Instruction  was  "siig'jt- 
ly  modified,"  as  alleged  in  the  record,  and  is 
as  follows:  "You  are  Instructed  that  defend- 
ant's conductor,  Rodecker,  had  a  right  to  as- 
sume that  plalntifTs  bogs  had  been  properly 
cared  for  by  plaintiff,  sufficiently  watered, 
and  were  in  good  condition  when  loaded, 
unless  he  received  knowledge  to  the  con- 
trary," and  was  excepted  to  by  both"  parties. 

Appellant's  fifth  instruction  was  given  as 
follows:  "The  court  tells  you  that,  the  plain- 
tiff having  assumed  the  loading  of  the  hogs, 
then  If  you  find  they  were  Improperly  load- 
ed, and  that  such  Improper  loading  contrib- 
uted to  cause  the  death  of  some  and  loss 
to  others,  then  your  verdict  must  be  for  de- 
fendant." To  the  giving  of  this  appellee 
excepted. 

Instruction  marked  "A"  was  given  as  fol- 
lows: "You  are  Instructed  that.  In  the  ab- 
sence of  an  express  contract  to  carry  and 
safely  deliver  this  consignment  of  hogs  be- 
yond the  terminus  of  its  line  at  Coffeyville, 
then  it  was  not  liable  for  any  damage  to 
said  hogs  beyond  Coffeyville,  and  you  should 
find  for  the  defendant,"  and  was  excepted 
to  by  appellee. 

Instruction  marked  "B"  was  given  as  fol- 
lows: "If  you  find  that  plaintiff  could  have 
watered  his  hogs  before  loading,  and  reduced 
their  beat  and  danger  therefrom,  and  failed 
to  do  so,  and  thereby  their  heat  and  danger 
therefrom  were  Increased,  and  the  same  con- 
tributed to  the  death  of  the  hogs,  then  you 
will  find  for  the  defendant,"  and  to  this  in- 
struction appellee  excepted. 

Instruction  marked  9  was  given  as  follows : 
"If  you  find  in  favor  of  the  plaintiff,  the 
measure  of  his  damage  is  the  difference  be- 
tween the  market  value  of  the  dead  hogs  at 
the  time  the  load  of  hogs  should  have  arrived 
in  market  by  due  course  of  shipment  and 


their  market  value  if  they  bad  arrived  at 
Kansas  City  alive  and  in  good  condition." 
To  the  giving  of  this  Instruction  def«idant 
excepted. 

The  complaint  charges  that  the  line  of  road 
over  which  the  slilpment  in  question  was 
made  was  managed  and  operated  conjolnUy 
by  appellant  and  the  Missouri  Pacific  Rail- 
way Company,  and  the  alleged  contract  was 
made  with  appellant  alone.  The  burden  of 
proof  was  upon  appellee  to  establish  this. 
It  is  assumed  by  the  appellant  that  this  was 
not  done,  or  that  there  was  not  evidence  suffi- 
cient to  authorize  a  verdict,  and  therefore 
the  court  erred  in  not  giving  its  instruction 
at  the  close  of  appellee's  evidence  In  chief, 
directing  the  jury  to  return  a  verdict  for 
defendant.  Was  there  evidence  tending  to 
prove  the  fact,  sufflclent  to  give  reasonable 
probability  of  the  existence  of  the  fact?  Ap- 
pellant's agent  and  witness,  Nelson,  testified 
that  the  two  companies  were  under  one  man- 
agement, and  there  was  testimony  that  the 
billheads  used  by  appellant  showed  a  co- 
operation In  the  management  of  the  business 
of  the  roads  on  the  line  from  Nowata  to  Kan- 
sas City.  The  letter  of  Douthltt  to  appellee 
is  tantamount  to  an  admission  that  entire 
freight  trains  were  carried  over  both  roads, 
and,  in  connection  with  the  language  of  the 
letter,  constituted  evidence  strongly  tending 
to  establish  the  fact  of  co-operation  of  the 
lines  of  road  as  one  In  matter  of  through 
shipment  from  the  place  of  shipment  to  place 
of  destination  in  this  case.  The  testimony 
of  appellee  as  to  the  agreement  with  the 
agent.  Nelson,  for  through  shipment  of  the 
hogs,  and  not  denied  In  express  terms  by 
Nelson,  Is  prima  facie  proof  of  bis  power  to 
make  such  agreement  It  raised  the  pre- 
sumption that  the  appellant  had  control  of 
the  line  for  purposes  of  shipment  from  No- 
wata to  Kansas  City.  Therefore  the  court 
did  not  err  in  refusing  to  instruct  the  Jury, 
at  the  close  of  appellee's  evidence  In  chief, 
to  return  a  verdict  for  defendant;  and  for 
the  further  reason  that  there  was  not  a  total 
want  of  evidence  to  support  a  verdict  at  this 
stage  of  the  case  against  appellant  for  neg- 
ligence which  proximately  caused  the  death 
of  the  29  head  of  hogs  and  Injury  to  the  re- 
mainder. It  was  a  question  for  the  Jury 
to  say,  under  the  court's  instructions,  whether 
or  not  the  appellant  was  negligent  in  falling 
to  provide  a  suitable  place  to  yard  the  bogs 
while  they  were  being  held  during  a  very 
warm  day  awaiting  the  delayed  train,  and  by 
reason  thereof  they  became  overheated,  and 
which  was  the  beginning  of  the  proximate 
cause  of  the  injury  to  the  hogs,  and  whether 
or  not  the  failure  of  appellant  to  water  the 
hogs  at  the  first  water  tank,  three  miles  north 
of  Nowata,  where  the  train  was  stopped  to 
take  water  for  the  engine,  was  an  additional 
proximate  cause  producing  said  hajury.  If  the 
court  was  right  in  refusing  the  said  first  in- 
struction asked  by  appellant,  then  it  must 
follow  that,  as  the  case  then  stood,  the  jury 


Digitized  by 


Google 


lod-T.) 


BOLLA  T.  MoALESTEB  COAL  MINING  CO. 


141 


iroald  have  been  authorized  to  retnm  a  ver- 
dict for  appellee.  The  question  was  not  then 
material  as  to  -whether  or  not  the  two  roads 
vere  merely  connecting  lines,  or  co-operating 
lines  nnder  one  managem^t  There  cannot 
be  usj  dlq;>nte  of  the  proposition  that  under 
tkc  nnllmited  contract  of  shipment  herein 
the  appellant  was  liable,  under  said  proof  of 
negligence,  for  the  injury  resulting  therefrom. 
With  this  view  of  the  case  we  deem  It 
nnneceasary  to  consider  the  question  of  lia- 
bility or  nonliability  of  connecting  lines  of 
CDDunoB  carriers  in  this  Jurisdiction.  We 
hsTe  carefally  read  and  considered  the  evi- 
dence received,  offered,  and  excluded  by  the 
court,  and  tbe  Instructions  given,  of  which 
appellant  complains,  and  think  Its  objections 
and  exceptions  thereto  are  not  well  taken, 
and  therefore  the  Judgment  below  Is  affirmed. 

CLAYTON  and  TOWNSBND,  JJ^  concnr. 


BOLLA  ▼.  McALBSTER  COAL  MINING  CO. 

(Cout  of  Appeals  of  Indian  Territory.    Nov. 
24.    1906.) 

HAgrtM  ARD  Skbvant  —  Pebsorai.  iNJXnT  — 
Safe  PutcB  to  Wobk. 

Where  a  miner  stood  in  the  main  flope  of 
a  mine  while  turning  a  room  off  from  it,  the 
portion  of  the  slope  occupied  by  him  was  his 
working  place,  in  the  sense  that  he  was  re- 
quired to  keep  it  safe  from  failing  rock,  loosened 
hy  hia  own  efforts  in  tnming  the  room,  and 
tbe  master  was  not  liable  for  Injury  from  such 


Appeal  from  the  United  States  Court  for 
tbe  Central  District  of  the  Indian  Territory; 
before  Justice  Wm.  H.  H.  Clayton,  July  6, 
1904. 

Action  by  Joe  Bolla,  administrator  of 
Barto  Roila,  deceased,  against  the  McAlester 
Coal  Mining  Company.  From  a  Judgment  tor 
d^endant,   plaintiff  api>eal8.    Affirmed. 

From  tbe  transcript  of  the  record  it  does 
not  appear  on  what  date  the  original  com- 
plaint was  filed,  but  on  May  6,  1903,  defendant 
filed  motion  to  quash  service.  On  June  6, 
1903.  the  motion  to  quash  was  overruled,  to 
whlcb  defendant  excepted,  and  other  motions 
were  filed  and  overruled.  Venue  was  chan- 
ged to  Potean,  and  by  agreement  changed 
back  to  South  McAlester.  On  July  2,  1904, 
plaintiff  filed  amended  complaint,  and  alleges 
that  on  October  7, 1902,  defendant  was  oper- 
ating coal  mines  at  Buck,  Ind.  T.,  among 
which  was  a  mine  known  as  "Slope  No.  2." 
Plaintiff  was  employed  by  defendant,  and  on 
said  day  was  at  work  "in  said  mine  No.  2 
slope,  in  said  slope,  at  a  point  about  45  feet 
t«k>w  tlie  eighth  south  entry  on  the  north 
tide  of  said  slope,  turning  a  room  off  of 
Mid  slope."  That  It  was  the  duty  of  defend- 
ant to  furnish  plaintiff  a  safe  place  to  work, 
tnd  to  properly  and  safely  timber  the  entries, 
(levies,  and  passages  of  said  mine,  to  care- 
ftiUy  and  thoroughly  inspect  the  passages, 
entries,  and    slopes   and  working  places  tn 


said  mine,  and  to  remove  the  slate,  rock,  or 
other  debris,  or  timber  the  same  up,  and  "to 
notify  its  employes  of  dangerous  places  In 
said  mine,  and  to  manage,  control,  conduct, 
and  operate  said  mine  so  as  not  to  endanger 
the  safety  and  lives  of  its  servants  and  em- 
ployes." That  on  said  day  defendant  "had 
carelessly  and  negligently  permitted  rock, 
slate,  earth,  and  other  debris  to  become 
loose  in  the  roof  and  top  of  said  slope  No. 
2  on  the  north  side  thereof,  about  forty-five 
feet  below  the  eighth  south  entry,  at  and 
near  the  place  where  the  plaintiff  was  en- 
gaged at  work,  under  which  it  was  necessary 
for  plaintiff  to  pass  In  going  to  and  returning 
from  his  work,  and  to  remain  while  perform- 
ing his  work  in  said  mine.  The  said  rock, 
slate,  earth,  and  other  debris  had  been  Jarred 
loose  by  shots  flred  by  the  shot  flrer  of  the  de- 
fendant. That  the  shots  which  Jarred  the  said 
matter  loose  were  flred  on  or  about  the  3d  day 
of  October,  1902,  after  plaintiff  had  left  the 
mine,  and  tBe  plaintiff  did  not  again  return  to 
the  said  mine  until  October  7, 1902,  the  day  up- 
on which  he  was  Injured.  The  defendant  care- 
lessly and  negligently  failed  to  Inspect  the 
said  slope  at  said  place  for  loose  ro<^,  slate, 
earth,  and  other  debris,  and  had  carelessly 
and  negligently  failed  to  place  timbers  nnder 
the  same,  or  to  remove  the  same,  and  defend- 
ant carelessly  and  negligently  failed  to  notify 
the  plaintiff  of  the  said  loose  rock,  slate, 
earth,  and  other  debris."  That  by  rea- 
son of  defendant's  negligence,  while  plain- 
tiff was  at  work  at  that  place  In  said 
mine  motioned,  loose  rock,  slate,  earth, 
and  other  debris  fell  upon  him,  wounding, 
bruising,  and  injuring  him,  breaking  his  leg 
Just  above  the  ankle.  Injuring  him  internally, 
by  reason  of  which  he  has  suffered  great 
pain  and  Is  permanently  injured,  to  his  dam- 
age flU,000.  Defendant  files  its  amended 
answer,  and  denies  specifically  each  and 
every  allegation  in  plaintiff's  amended  com- 
plaint, and,  "further  answering,  defendant 
says  that  If  plaintiff  was  Injured  in  its  mine 
on  the  7th  day  of  October,  1902,  that  said  in- 
Jury  was  due  to  the  negligence  and  to  the 
contributory  negligence  on  the  part  of  the 
plaintiff  In  this,  to  wit:  The  plaintiff  was 
opening  a  room  off  defendant's  slope  for  the 
purpose  of  taking  coal  therefrom.  That 
plaintiff  had  mined  the  coal  for  some  dis- 
tance from  the  slope,  and  had  prepared  shots, 
and  directed  that  these  shots  be  exploded  by 
the  shot  firer  In  order  to  loosen  coal  In  said 
room  and  to  mine  the  same  therefrom.  That 
said  shots  are  so  fired  by  the  shot  firer,  and 
that  thereby  the  rock  over  the  room  in  which 
plaintiff  was  working  and  over  the  slope  was 
loosened  and  broken,  and  that  thereafter 
plaintiff  began  to  mine  said  coal  in  the  room 
which  had  been  opened  by  him.  That  it 
was  plaintiff's  duty,  before  beginning  the 
mining  down  of  the  coal  in  said  roocc,  to 
examine  for  and  determine  the  result  of  tb< 
shots  so  flred  by  the  shot  flrer,  and  that  plain- 
tiff failed  so  to  examine  bis  roof  and  to  de- 
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termine  the  result  of  said  shots,  but  negli- 
gently began  to  mine  down  his  coal  and  to 
take  away  the  support  of  the  coal  from  the 
roof  without  proper  examination.  That  if  a 
portion  of  the  roof  of  the  slope  at  the  side 
of  which  plaintiff  was  working  did  fall,  the 
fall  of  rode  was  occasioned  by  the  act  of  the 
plaintiff  in  negligently  mining  down  his  coal. 
That  if  the  plaintiff  was  Injured  at  the  time 
and  place  mentioned  in  his  complaint,  that 
such  injury  occurred  while  plaintiff  was  in 
the  act  of  maJdng  a  room  from  which  to 
mine  coal.  That  it  was  plaintiff's  duty  to 
inspect,  care  for,  and  protect  his  working 
place,  and  that  the  plaintiff  assumed  the 
risk  of  such  injury  while  in  said  employ- 
ment;" and  defendant  asks  to  be  discharged, 
with  its  costs.  The  cause  was  tried  before 
a  Jury  on  July  6,  1904.  Defendant  flies  mo- 
tion to  instruct  Jury  to  return  a  verdict 
for  defendant,  which  is  sustained  by  the 
court,  to  which  plaintiff  excepts,  and  under 
instructions  of  court,  to  which  plaintiff  ex- 
cepted, the  Jury  returned  a  verdict  for  de- 
fendant, and  the  court  rendered  Judgment 
on  the  verdict.  On  July  7,  1904,  plaintiff 
filed  motion  for  new  trial,  which  was  sub- 
sequently overruled,  and  appealed  to  this 
court  On  June  13,  1905,  there  was  flled 
with  the  clerk  of  this  court  notice  to  appel- 
lee and  motion  to  substitute  Joe  Rolia,  as 
administrator  of  the  estate  of  Barto  RoIla, 
deceased,  as  appellant,  service  of  motion 
waived  by  counsel  for  appellee,  and  on  June 
14,  1905,  said  motion  was  granted  by  this 
court. 

J.  S.  Amote,  for  appellant  Stuart  & 
Gordon  and  Ouerrier  &  Kellogg,  for  api>eliee. 

TOWNSEMD,  J.  (after  stating  the  facts). 
The  appellant  (plaintiff)  has  flled  seven  as- 
signments of  error,  which  he  discusses  under 
two  general  heads,  as  follows:  "First  the  ad- 
missibility of  evidence  as  raised  by  the  first 
and  second  assignments  of  error;  and,  sec- 
ond, should  the  cause  have  been  submitted  to 
the  Jury,  as  raised  by  the  third,  fourth,  fifth, 
sixth,  and  seventh  assignments  of  error?" 
The  first  head  discussed  the  question  of  al- 
lowing certain  witnesses  to  testify.  The  sec- 
ond head  was  discussed  under  two  proposi- 
tions, as  follows:  "(1)  Was  it  error  for  the 
court  to  decide,  as  a  matter  of  law,  that 
because  appellant  stood  in  the  main  slope 
while  turning  a  room  off  from  it,  that  the 
portion  of  the  slope  occupied  by  him  was  his 
working  place,  in  the  sense  that  he  was  re- 
quired to  inspect  it  and  keep  It  safe  from 
falling  rock  for  bis  own  protection?  (2)  Was 
there  sufficient  evidence  as  to  whose  duty 
it  was  to  Inspect  and  timber  the  main  slope 
at  the  place  where  appellant  was  at  work  to 
submit  the  question  to  the  Jury?" 

The  question  of  allowing  the  witnesses  re- 
ferred to  under  the  first  bead  to  testify  was 
wholly  within  the  discretion  of  the  court 
and  is  not  a  reversible  error. 

The  two  propositions  discussed  under  the 


second  head  Involve  the  whole  question  ot 
the  right  of  plaintiff  to  recover.  It  is  un- 
questioned that  plaintiff  was  employed  by  de- 
fendant as  a  coal  miner,  and  was  ordered 
to  turn  a  room  off  the  slope.  He  drilled  Into 
the  coal,  and  prepared  his  shots,  which  were 
fired  by  the  shot  firer.  They  were  not  satis- 
factory, and  he  drilled  mure  holes,  and  they 
were  likewise  fired.  The  effect  of  these 
seems  to  have  been  to  crack  the  coal  in  all 
directions.  Several  days  after  these  shots 
were  fired,  plaintiff  returned  to  work.  He  had 
taken  out  several  hundred  pounds  of  coal 
when  a  piece  of  rock  fell.  He  Jumped  back 
into  the  slope,  and  another  rock  fell,  strili- 
ing  him  and  seriously  Injuring  him.  The  rock 
fell  by  reason  of  taking  out  the  coal  that 
supported  It  and  would  not  have  fallen  if  the 
coal  had  not  been  taken  out  Was  not  this 
contributory  negligence  on  the  part  of  plain- 
tiff, and  did  he  not  assume  the  risk  of  the  acci- 
dents which  might  happen  when  he  under- 
took the  service  of  turning  off  this  roooa? 
What  negligence  was  the  defendant  guilty  of 
that  could  support  a  recovery  in  this  case? 
It  was  unquestionably  the  duty  of  defendant 
to  keep  the  slope  in  good  condition,  so  that 
employes  could  pass  and  repass  In  safety. 
But  this  was  the  place  where  the  pialntifT 
was  at  work,  and  was  it  not  plaintiff's  duty 
to  take  care  of  his  own  working  place,  and 
to  do  such  things  as  were  necessary  to  keep 
it  safe  for  his  purposes? 

The  defendant  has  pleaded  two  defenses 
to  this  action — contributory  negligence  and 
assumption  of  risk.  Judge  Sanl>orn,  in  Fin- 
alyson  v.  Utica  M.  &  M.  Co.,  82  U.  S.  App., 
at  page  147,  14  C.  C.  A.  494,  67  Fed.  610, 
says:  "It  Is  the  general  rule  that  It  is  tbe 
duty  of  the  master  to  exercise  ordinary  care 
to  provide  a  reasonably  safe  place  in  which 
the  servant  may  perform  his  service.  Rail- 
way C!o.  T.  Jarvi,  53  Fed.  65,  3  C.  C.  A.  433. 
10  n.  S.  App.  439.  But  this  rule  cannot  be 
Justly  applied  to  cases  in  which  tbe  very- 
work  the  servants  are  employed  to  do  con- 
sists in  making  a  dangerous  place  safe,  or 
in  constantly  changing  the  character  of  the 
place  for  safety  as  the  work  progresses.  The 
duty  of  the  master  does  not  extend  to  keeping 
such  a  place  safe  at  every  moment  of  time 
as  the  work  progresses.  The  servant  assumes 
the  ordinary  risks  and  dangers  of  his  em- 
ployment that  are  known  to  him,  and  those 
that  might  be  known  to  him  by  the  exercise 
of  prdlnary  care  and  foresight  When  he  en- 
gages in  the  work  of  making  a  place  tliat  is 
known  to  be  dangerous  safe,  or  In  a  work  that 
in  Its  progress  necessarily  changes  tbe  charac- 
ter for  safety  of  the  place  In  which  it  is  per- 
formed as  the  work  progresses,  the  hazard  of 
tbe  dangerous  place  and  the  Increased  haz- 
ard of  the  place  made  dangerous  by  the  work 
are  the  ordinary  and  known  dangers  of  such 
a  place,  and  by  his  acceptance  of  the  employ- 
ment the  servant  necessarily  assumes  them. 
Armour  v.  Hahn,  111  D.  S.  313,  318,  4  Supl 
Ct  433,  28  L.  Ed.  440;   City  of  Minneapolis 
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▼.  LaBdln,  58  Fed.  525,  529,  7  a  0.  A.  344, 
19  U.  S.  App.  245 ;  Railway  Ck).  T.  Jackson, 
12  a  G.  A.  507,  65  Fed.  4&"  In  MinneapoliB 
V.  Londin,  19  U.  8.  App.  245,  58  Fed.  525, 
7  C.  G.  A.  344,  the  same  doctrine  la.  stated : 
"Bat  tbe  duty  of  Uie  master  to  famish  a 
sale  place  for  the  perfonnance  of  work  does 
not  require  tt  to  keep  that  place  safe  under 
tbe  constantly  changing  conditions  which  the 
performance  of  such  a  work  as  the  construc- 
tion of  a  sewer  necessitates."  Bailey  on  Per- 
sonal Injuries,  vol.  2,  §  3023,  says:  "The  duty 
of  a  master  to  exercise  ordinary  care  In  pro- 
Tiding  bis  serrants  with  a  reasonably  safe 
place  to  work  does  not  require  him  to  pro- 
Tide  a  safe  place  in  cases  where  the  very 
work  upon  wlilch  the  servant  is  engaged  is 
of  a  nature  to  make  the  place  where  it  is 
done  temporarily  Insecure;  but  In  such  case 
tbe  servant  assumes  the  increased  hazard." 
In  Consolidated  C!oal  &  Mining  Co.  v.  Floyd, 
Adm'r  (Ohio)  38  N.  E.  610,  25  L.  R.  A 
848,  the  court  gays :  "Here  the  place  was  not 
furnished  as  in  any  sense  a  permanent  place 
of  work,  but  was  a  place  in  which  surround- 
ing conditions  were  constantly  changing,  and. 
Instead  of  being  a  place  furnished  by  the 
master  for  the  employes,  within  the  spirit 
of  tbe  decisions  referred  to,  was  a  place  the 
famishing  and  preparation  of  which  was  in 
itself  part  of  the  work  which  they  were  em- 
ployed to  perform.  The  distinction  is  shown 
In  a  number  of  cases,  among  which  may  be 
dted  the  Fraser  t.  Red  River  Lumber 
Co.,  45  Minn.  235,  47  N.  W.  785,  McGlnty 
V.  Athol  Reservoir  Co.,  155  Mass.  183,  29 
N.  E.  510,  and  St  Louis  Consol.  Coal  Co. 
T.  Scheller,  42  III.  App.  619.  See,  also.  Hall 
T.  Johnson,  3  Hurl.  &  G.  589;  Waddell  r. 
SImoaon,  112  Pa.  667,  4  Atl.  725."  The  Su- 
preme Court  of  Michigan,  in  Petaja  v.  Aurora 
Iron  Mining  Co.,  64  N.  W.  335,  32  L.  R.  A. 
435,  58  Am.  St  Rep.  505,  says :  "In  view  of 
the  cases  of  Schroeder  v.  Flint  &  P.  M.  R. 
Co..  103  Mich.  213,  61  N.  W.  663,  29  L.  R.  A. 
321,  50  Am.  St  R^.  354,  and  Beesley  v.  F. 
W.  Wheeler  &  Co.,  103  Mich.  196,  61  N.  W. 
658,  27  li.  R.  A  266,  cited  in  the  former 
opinion,  there  is  no  doubt  that  a  master  must 
famish  a  reasonably  safe  place  for  a  servant 
to  -work,  if  a  structure  Is  required  for  the 
carrying  on  of  his  business ;  and  the  briefs 
famished  In  this  case  upon  the  part  of  the 
plaintiff  would  render  us  more  assistance  had 
tbey  called  our  attention  to  cases  establish- 
ing tbe  claim  that  a  master  is  obliged  to 
make  safe  the  place  which  the  servant  makes 
and  occupies  as  a  means  of  doing  bis  work, 
or  wblcb  results  as  an  Incident  of  the  work, 
altbongfa  it  necessitates  his  presence  In  a 
place  to  a  greater  or  less  degree  unsafe.  In 
sncb  cases  must  the  master  stay  with  or 
follow  ap  tbe  servants,  to  be  certain  that 
tbey  make  tbe  place  safe,  so  that  they,  or 
some  of  tbem,  be  not  injured?  There  are 
many  cases  which  draw  tbe  distinction  point- 
ed out."  To  tbe  same  effect  is  Christienson 
T.  Railway  Co.  (Utah)  74  Puc.  876.    Labatt 


on  Master  and  Servant,  voL  2,  ^  687,  says: 
"Merely  transitory  perils,  master  not  bound 
to  protect  the  servant  against — A  form  of 
expression  which  Is  often  met  with  in  recent 
cases,  particularly  In  Massachusetts,  Is  that 
there  can  be  no  recovery  where  the  danger 
to  which  the  plaintiff  was  exposed  was  mere- 
ly a  transitory  one,  existing  only  on  the  single 
occasion  when  the  Injury  was  sustained,  and 
due  to  no  fault  of  plan  or  construction  or  lack 
of  repair,  and  to  no  permanent  defect  or  want 
of  safety  in  the  defendant's  works,  or  in  the 
manner  in  which  they  bad  been  ordinarily 
used.  Or,  as  the  rale  baa  also  been  enunci- 
ated, tbe  absolute  obligation  of  an  employer 
to  see  that  due  care  is  used  to  provide  safe 
appliances  for  his  workmen  Is  not  extended 
to  all  the  passing  risks  which  arise  from 
short-lived  causes.'"  And  In  section  588: 
"Dangers  caused  by  the  progress  of  the  work, 
master  not  bound  to  protect  servant  against — 
One  special  application  of  the  general  con- 
ception underlying  the  rule  stated  in  the 
preceding  section  is  that  where  the  work  is 
of  such  character  that  as  It  progresses,  the 
environment  of  tbe  servant  must  necessarily 
undergo  frequent  changes,  the  master  is 
not  bound  to  protect  the  servants  engaged 
in  it  against  the  dangers  resulting  from  those 
changes.  The  cases  in  which  this  principle 
is  most  usually  applied  are  those  involving 
the  various  kinds  of  construction  work.  It 
should  be  observed  that  in  some  cases  of  this 
class  the  element  of  a  fellow  servant's  neg- 
ligence is  not  involved  at  ail,  and  recovery  is 
denied  on  the  broad  ground  that  there  is 
no  breach  of  duty  on  the  master's  part" 
Flnalyson  v.  Utica  M.  *  N.  Oa,  32  D.  S.  App. 
143,  67  Fed.  607,  14  G.  C.  A  492;  Minne- 
apolis V.  Lundln,  19  U.  S.  App.  245,  58  Fed. 
525,  7  G.  0.  A.  344;  Bailey  on  Personal  In- 
juries, vol.  2,  i  3023 ;  Consol.  Coal  &  M.  Go. 
V.  Jno.  M.  Floyd,  Adm'r  (Ohio)  88  N.  B. 
610,  25  L.  R.  A  848;  Petaja  v.  Aurora 
Iron  M.  Co.,  64  N.  W.  335,  32  L.  R.  A. 
439,  58  Am.  St  Rep.  505;  Christienson  v. 
Rio  Grande  W.  Ry.  (Utah)  74  Pac.  876; 
Labatt  on  Master  and  Servant  vol  2,  S§  687, 
588. 

The  law  Is  conclusive  against  the  plaintiff 
in  this  case,  and  the  court  below  did  what 
the  law  required  In  directing  a  verdict  for 
defendant  and  his  Judgment  is  affirmed. 

GILL,  G.  J„  and  LAWRENCE,  J.,  concur. 


In  re  TERRELL'S  ESTATE. 

(Court  of  Appeals  of  Indian  Territory.     Nov. 
24,  1906.) 

1.  Appgai.  —  Nature  of  Rioht  —  Statxttobt 

COifPLIANCE. 

The  right  of  appeal  la  a  statutory,  and  not 
a  common-Taw,  right,  and  a  statute  governing 
appeals  must  be  strictly  observed. 

[BJd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  Si  4,  5,  900.1 
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2.   WlIXS  —  PbOBATB  —  TllM   OF  TA.KINO  Ap- 

"P  E  Ai^^  Stat  u  t  es 

Under  Act  Cong.  March  3,  1905,  c.  1479, 
i  12,  33  Stat  1081,  providing  that  appeals  shall 
be  taken  from  the  United  States  courts  in  In- 
dian Territory  to  the  United  States  Court  of 
Appeals  for  the  territory  in  the  manner  pro- 
Tided  for  in  cases  of  appeal  from  the  Circuit 
Court  of  the  United  States  to  the  Circuit  Court 
of  Appeals,  and  Act  Cong.  March  3,  1891,  c. 
517,  S  11  (1  Supp.  Rev.  St.  p.  904  [U.  S.  Comp. 
St  1901,  p.  552]),  providing  that  no  appeal 
shall  be  taken  except  within  six  months  aiter 
the  entry  of  the  judgment  sought  to  be  re- 
viewed, an  appeal  from  an  order  probating  a 
will  must  be  taken  within  six  months  after  the 
entry  thereof. 

Appeal  from  the  United  States  Court  for  the 
Northern  District  of  the  Indian  Territory; 
before  Justice  J.  A.  Gill,  Dec.  9,  1904. 

In  the  matter  of  the  probate  of  the  will  of 
Betsy  Terrell,  deceased.  From  an  order  of 
probate  on  the  petition  of  N.  B.  Foreman, 
Mellissa  Ross  appeals.    Dismissed. 

W.  P.  Thompson  and  W.  H.  Kornegay,  for 
appellant    Edgar  Smith,  for  appellee. 

LAWRBNCB,  3.  This  Is  an  appeal  from 
an  order  of  probate,  In  common  form,  of  the 
will  of  Betsy  Terrell,  made  and  entered  In 
probate  December  9,  1904.  August  6,  1905, 
the  appellant,  Mellissa  Ross,  presented  her 
petition  for  an  order  of  appeal  from  said  or- 
der  of  probate  of  December  9,  1904,  to  Hon. 
Joseph  A.  Gill,  one  of  the  judges  of  the  Unit- 
ed States  court  for  the  said  Northern  District 
of  Indian  Territory,  and  upon  said  August 
6,  1905,  the  prayer  of  said  petition  was  grant- 
ed and  the  amount  of  cost  bond  flxed  at 
$100,  as  appears  In  the  order  of  said  judga 
On  the  same  date  the  cost  bond  was  executed, 
citation  ordered  to  Issue,  assignment  of  er- 
rors made,  and  service  of  citation  accepted  by 
appellee.  The  transcript  of  the  record  was 
filed  In  this  court  Aug.  30,  1905.  Prior  to  the 
June  term,  1905,  of  this  court  the  appellee 
filed  herein  his  motion  to  dismiss  the  appeal, 
and  served  notice  of  same  upon  appellant 
that  It  would  be  submitted  October  27,  1905. 
By  agreement  of  counsel,  the  hearing,  on  mo- 
tion, was  continued  to  the  June  term,  1906. 

The  point  made  by  appellant  Is  that  the  ap- 
peal was  not  taken  within  the  period  fixed 
by  law  for  taking  appeals  after  final  judg- 
ment or  order  rendered,  and  therefore  it 
should  be  dismissed.  Section  12  of  an  act 
of  Congress  approyed  March  3,  1905  (chapter 
1479,  33  Stat  1081),  proyldee  that  all  appeals 
or  writs  of  error  sball  be  taken  from  the 
United  States  courts  In  Indian  Territory  to 
the  "United  States  Court  of  Appeals  for  said 
territory  *  *  *  in  the  same  manner  as 
is  now  provided  for  In  cases  taken  by  appeal 
or  writ  of  error  from  the  Circuit  Court  of 
the  United  States  to  the  Circuit  Court  of 
Appeals  of  the  United  States  for  the  Eighth 
Circuit"  The  law  governing  such  appeals 
to  the  United  States  Circuit  Court  of  Appeals 
Is  the  act  of  Congress  approved  March  3, 
1891  (chapter  517,  1  Supp.  Rev.  St  p.  904  [U. 


S.  Comp.  St  1901,  p.  552]).  Section  11  pro- 
vides "that  no  appeal  or  writ  of  error  by 
which  any  order.  Judgment  or  decree  may  be 
reviewed  in  the  Circuit  Court  of  Appeals 
under  the  provisions  of  this  act  shall  be  tak- 
en or  sued  out  except  within  six  months  after 
the  entry  of  the  order.  Judgment,  or  decree, 
sought  to  be  reviewed."  The  right  of  appeal 
is  not  a  common-law  right,  as  Is  the  writ  of 
error.  It  Is  purely  statutory,  and  In  the  al>- 
sence  of  statute  does  not  exist  Therefore 
the  statute  governing  appeals  Is  to  be  strictly 
observed. 

At  the  time  this  appeal  was  taken  the  six- 
months'  statute  of  limitation  was  In  force, 
and  controlled  the  right  of  appeal.  The  limi- 
tation of  six  months  had  run  from  the  date 
of  the  order  of  probate  of  will  before  the 
order  of  appeal  was  granted.  The  order  for 
appeal  was  coram  non  judice,  and  therefore 
It  follows  that  the  motion  to  dismiss  the  ap- 
peal must  be  sustained,  and  it  is  so  ordered. 

Appeal  dismissed. 

CLAYTON  and  TOWNSBND,  JJ.,  concur. 


McCOT  V.  UNITED  STATES. 

(Court  of  Appeals  of  Indian  Territory.     Nov. 
24,  looa) 

1.  Witnesses— CBEDiBUJTT—CBOBS-EzAia- 
NATION  OF  Accused. 

In  a  prosecution  for  larceny,  the  govern- 
ment was  entitled  to  ask  accused,  on  cross- 
examination,  how  many  larceny  cases  there  had 
been  in  the  court  against  him,  and  whether  one 
of  them  was  not  a  "cotton-stealing  case." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  §i  1140,  1146.] 

2,  CaiiaNAi.    IiAW  —  Tbial  —  Questions    to 

JUBT. 

Where  a  jury  had  reported  that  they  could 
not  agree  on  a  conviction,  it  was  error  for  the 
court  to  ask  the  foreman  how  they  stood  nu- 
mericall}[,  without  reference  to  how  many  stood 
for  conviction  and  how  many  for  acquittal. 

8.   SAUB— APFEAI/—C0RFLIOTINO      EVIDENOB— 

Review. 

Where  a  conviction  is  based  on  conflicting 
and  contradictory  evidence,  the  weight  thereof 
will  not  be  reviewed  on  appeal. 

[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  $  8076.] 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory ; 
before  Justice  Thos.  C.  Humphry,  May  6, 
1905. 

William  McOoy  was  convicted  of  larceny, 
and  he  appeals.    Reversed  and  remanded. 

On  February  10,  1904,  the  defendant  (ap- 
pellant) was  indicted  by  the  grand  jury  at 
Atolca  in  two  counts:  First,  for  the  larceny 
at  17  hogs  from  one  John  M.  Cole ;  and  sec- 
ond, for  receiving  17  hogs,  knowing  the  same 
to  have  l>een  previously  stolen.  On  sala  day 
defendant  was  arraigned  and  pleaded  not  guiV 
ty  to  said  indictment  On  May  8,  1905,  this 
cause  was  tried  before  a  jury,  who  on  May 
4,  1905,  returned  the  following  verdict: 

"We,  the  Jury,  duly  impaneled  and  awom 
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fai  the  above-entitled  action,  do  find  from  tbe 
law  and  the  evidence  the  within-named  de- 
fendant, Wm.  McCoy,  guilty  In  manner  and 
form  a>  charged  In  the  within  indictment  of 
larceny.    Ben  Byers,  Foreman." 

"^e,  the  jniy,  duly  impaneled  and  sworn 
In  the  above-entitled  action,  do  find  from  the 
law  and  the  evidence  the  within-named  de- 
fendant, Vfm.  McCoy,  not  guilty  of  receiving 
stolen  property.    Ben  Byers,  Foreman." 

On  the  same  day  the  defendant  filed  motion 
for  new  trial,  which  was  subsequently  over- 
ruled by  the  court,  and  defendant,  by  writ 
of  error,  brought  the  case  to  this  court 

3.  a.  Balls  and  J.  H.  Chambers,  for  appel- 
lant  T.  B.  Latham,  U.  S.  Dist  Atty. 

TOWNSEND,  J.  (after  stating  the  facts). 
The  appellant  has  filed  five  assignments  of  er- 
ror, as  follows:  "(1)  The  court  erred  in  over- 
mllng  tlie  objections  of  counsel  for  defendant 
to  the  following  questions  asked  the  defend- 
ant while  a  witness,  to  wit:    'Q.  How  many 
larceny  cases  have  there  been  here  against 
yon?    A.  I  dont  know  of  but  one  outside  of 
this  one.    Q.  What  was  that — cotton-stealing 
case?    A.  Yes,  sir.'    (2)  The  court  erred  in 
Inquiring  tft  the  Jury,  after  the  case  had  been 
snbmltted  to  the  Jury  and  the  Jury  had  re- 
tired to  consider  of  their  verdict,  and  re- 
quiring the  Jury  to  answer  as  to  how  the  Jury 
stood,  which  question  was  as  follows:  'Gentle- 
men of  the  Jury,  I  want  to  know  how  the  Jury 
stands;  not  aa  to  how  many  stand  for  con- 
viction and  how  many  for  acquittal,  but  as  to 
how  you  stand  as  to  number.'    Answer  by 
the  foreman:    'We  stand  10  to  2.'    (3)  Tlie 
court  erred  in  further  instructing  the  Jury, 
after  interrogating  the  Jury  as  to  how  they 
stood  as  to  number,  as  follows:    'The  only 
mode  provided  by  our  Constitution  and  laws 
for  deciding  questions  of  fact  In  criminal 
cases  is  by  the  verdict  of  a  Jury.    In  a  large 
proportion   of  cases,   and  perhaps,   strictly 
speaking.  In  all  cases,  absolute  certainty  can- 
not be  attained  or  expected.    Although  the 
verdict  to  which  a  Juror  agrees  must  of 
course,  be  bis  own  verdict,  the  result  of  his 
convIctlonB,  and  not  a  mere  acquiescence  in 
the  conclusion  of  bis  fellows,  yet.  In  order  to 
bring  12  minds  to  a  unanimous  result,  yon 
most  examine  the  questions  submitted  to  you 
with  candor,  and  with  a  proper  regard  and 
deference  to  the  opinions  of  each  other.    Yon 
<boDld  consider  that  the  case  must  be  at  some 
time  decided;  that  yon  are  selected  In  the 
aune  manner  and  from  the  same  source  from 
which  any  future  Jury  must  be;    and  there 
Ii  no  reason  to  suppose  that  the  case  will 
ever  be  submitted  to  12  men  more  Intelligent, 
more  hnpartlal,  or  more  competent  to  decide 
It  or  that  more  or  clearer  evidence  will  be 
produced  on  the  one  side  or  the  other.    And, 
with  this  view,  it  Is  your  duty  to  decide  the 
(*w,  If  you  can  conscientiously  do  so.    In 
wder  to  make  a  decision  more  practicable,  the 
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law  Imposes  the  burden  of  proof  on  one  party 
or  the  other  In  all  cases.  In  the  present  case, 
the  burden  of  proof  is  upon  the  common- 
wealth to  establish  every  part  of  It,  beyond  a 
reasonable  doubt;  and  If,  In  any  part  of  It, 
you  are  left  in  doubt  the  defendant  is  en- 
titled to  the  benefit  of  the  doubt,  and  must  be 
acquitted.  But  in  conferring  together,  you 
ought  to  pay  proper  respect  to  each  other's 
opinions,  and  listen,  with  a  disposition  to  be 
convinced,  to  each  other's  arguments.  And, 
on  the  other  hand.  It  much  the  larger  number 
of  your  panel  are  for  conviction,  a  dissenting 
Juror  should  consider  whether  a  doubt  in  his 
own  mind  Is  a  reasonable  one,  which  makes 
no  impression  upon  the  minds  of  so  many 
men,  equally  honest  equally  Intelligent  with 
himself,  and  who  have  heard  the  same  evi- 
dence with  the  same  attention,  with  an  equal 
desire  to  arrive  at  the  truth,  and  under  the 
sanction  of  the  same  oath.  And,  on  the  other 
hand,  If  the  majority  are  for  acquittal,  the 
minority  ought  seriously  to  ask  themselves 
whether  they  may  not  reasonably,  and  ought 
not  to,  doubt  the  correctness  of  a  Judgment 
which  Is  not  concurred  in  by  most  of  those 
with  whom  they  are  associated.'  (4)  The 
court  erred  In  overruling  the  motion  of  the 
defendant  for  a  new  trial.  (5)  The  court  err- 
ed In  not  granting  a  new  trial  to  the  defend- 
ant" 

The  first  assignment  of  error  Involves  the 
question,  to  what  extent  can  the  prosecution 
go  In  the  cross-examination  of  a  defendant 
In  a  criminal  case,  for  the  sole  purpose  of  af- 
fecting his  credibility  aa  a  witness,  when  he 
takes  the  stand  In  his  own  behalf  to  testify? 
The  defendant  choosing  to  make  himself  a 
witness,  taking  the  stand  as  a  witness,  is 
subjected  to  the  same  rules  governing  as  to 
other  witnesses,  can  claim  no  exemption  nor 
protection  not  accorded  other  witnesses,  nor 
can  he  be  subjected  to  any  different  methods 
on  cross-examination,  nor  pressed  with  any 
more  severity  and  humility  than  other  wit- 
nesses In  the  case.  "It  has  been  ruled,  also, 
that,  to  affect  his  credibility,  he  may  be  ask- 
ed whether  he  has  been  in  prison  on  other 
charges,  whether  he  has  suborned  testimony 
In  the  particular  case,"  and  whether  he  has 
been  concerned  In  other  crimes,  part  of  the 
same  system.  Whar.  Cr.  Bv.  t  432.  In  this 
country  there  has  been  some  hesitation  in 
permitting  a  question,  the  answer  to  which 
not  merely  imputes  disgrace,  but  touches  on 
matters  of  record,  but  the  tendency  now  Is,  If 
the  question  be  given  for  the  purpose  of  hon- 
estly discrediting  a  witness,  to  require  an 
answer.  Id.  474,  and  the  following  footnotes: 
"In  Real  v.  People,  42  N.  Y.  270,  Grover,  J., 
said:  'My  conclusion  Is,  that  a  witness,  upon 
cross-examination,  may  be  asked  whether  be 
has  been  In  Jail,  the  penitentiary,  or  state 
prison,  or  any  other  place  that  would  tend  to 
impair  his  credibility,  and  how  much  of  hit 
life  be  has  passed  in  such  places.    When  the 
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Inqnlry  la  confined  as  to  whether  he  has  been 
convicted,  and  of  what,  a  different  rule  may 
perhaps  apply.  •  •  •  The  extent  of  the 
cross-examination  of  this  character  Is  some- 
what In  the  discretion  of  the  court,  and  must 
necessarily  be  so  to  prevent  abuse.  In  State 
V.  Pike,  65  Me.  Ill,  It  was  held  that  a  witness, 
having  testified  on  cross-examination  that  he 
had  been  In  prison,  could  be  asked  what  this 
was  for.  In  State  v.  Huff,  11  Nev.  19,  It  was 
held  that  a  witness  could  only  be  asked  as  to 
convictions  that  affect  credit,  and  not  as  to 
one  for  assault  and  battery.'  Sir  James 
Stephen,  In  his  Digest  of  the  Law  of  Evi- 
dence, expounds  the  law  as  follows:  'When 
a  witness  Is  cross-examined,  he  may  be  asked 
any  questions  which  tend  to  test  his  accuracy, 
veracity,  or  credibility,  or  to  shake  his  cred- 
it by  injuring  his  character.  But,  even  on 
cross-examination,  a  witness  cannot  ward  off 
answering  a  question  material  to  the  issue  on 
the  ground  that  It  imputes  disgrace  to  him- 
self, if  such  disgrace  does  not  amount  to  crim- 
ination.' No  doubt  such  questions  may  be 
oppressive  and  odious.  They  may  constitute 
a  means  of  gratifying  personal  malice  of  the 
basest  kind,  and  of  deterring  witnesses  from 
coming  forward  to  discharge  a  duty  to  the 
public.  At  the  same  time  it  is  impossible  to 
devise  any  rule  for  restricting  the  statute 
which  at  present  exists  on  the  subject  without 
doing  cruel  injustice.  Whar.  Cr.  Ev.  478. 
'In  this  country  there  has  been  some  hesita- 
tion In  permitting  a  question  the  answer  to 
which  not  merely  Imports  disgrace,  but  touch- 
es on  matters  of  record,  but  the  tendency  now 
is,  if  the  question  be  given  for  the  purpose  of 
honestly  dlscredlthig  a  witness,  to  require  an 
answer.'  Id.  474.  According  to  many  author- 
ities It  Is  competent  to  ask  a  witness  if  he 
has  been  confined  in  Jail  on  a  criminal  charge. 
Glllett  on  Indirect  and  Collateral  Ev.  J  91 ; 
and  Burdette  v.  Commonwealth,  98  Ky.  76,  18 
S.  W.  1011;  State  v.  Taylor,  118  Mo.  158,  24 
S.  W.  449;  State  v.  Ezell,  41  Tex.  85."  In 
Holllngsworth  v.  State,  53  Ark.  387,  14  S.  W. 
41,  the  court  said:  "It  may  be  conceded  that 
the  scope  of  legitimate  cross-examination  is 
not  clearly  defined.  It  rests  largely  In  the 
discretion  of  the  trial  court"  As  to  the  ad- 
missions on  cross-examination  of  the  witness- 
es, he  says:  "That  such  a  life  tends  to  dis- 
credit the  witness  no  one  can  deny;  when 
disclosed  on  cross-examination,  it  is  exclu- 
sively for  the  Jury  to  determine,  whether  any 
truth  can  come  from  such  source,  and  if  so, 
how  much.  The  right  to  impair  the  evidence 
of  a  witness  by  cross-examination  must  not 
be  confounded  with  the  right  to  Impeach  a 
witness  by  evidence  Introduced  by  the  oppo- 
site party.  The  former  may  be  exercised 
within  a  more  extended  range  than  the  latter. 
It  has  always  been  held  that,  within  reason- 
able limits,  a  witness  may,  on  cross-examina- 
tion, be  very  thoroughly  sifted  upon  his  char- 
acter and  antecedents.    The  court  has  a  dis- 


cretion as  to  bow  far  propriety  will  allow  this 
to  be  done  In  a  given  case,  and  will  or  should 
prevent  any  needless  or  wanton  abuse  of  the 
power.  But  within  this  discretion,  we  think 
a  witness  may  be  asked  concemhig  all  ante- 
cedents which  are  really  significant,  and 
which  will  explain  bis  credibility."  Wilbur 
V.  Flood,  16  Mich.  40,  93  Am.  Dec.  203.  And, 
In  conclusion,  touching  the  testimony  as  to 
the  evidence  brought  out  by  cross-examina- 
tion of  these  two  witnesses,  the  court  said: 
"In  such  a  case  we  do  hold  that  such  answers 
shed  an  Important  light  on  the  character  of 
the  witness,  proven  for  the  Jury's  guidance 
in  determining  the  value  of  his  evidence." 
and  reversed  the  case  because  of  the  errone- 
ous instruction.  This  same  principle  of  law 
Is  sustained  by  Justice  Battle,  of  the  Arkan- 
sas Supreme  Court,  wherein  he  says:  "As  a 
general  rule,  a  witness  is  not  compellable  to 
answer  a  question  when  the  answer  to  It  will 
tmid  to  expose  hhn  to  a  penal  liability,  or  to 
take  any  kind  of  punishment,  or  to  a  criminal 
charge.  When  such  questions  are  asked.  It 
Is  the  duty  of  the  court  to  Inform  the  witness 
of  bis  right  to  decline  to  answer,  but  It 
should  not  prevent  him  from  answering  if  he 
chooses.  But  this  rule  does  not  apply  to  de- 
fendants in  criminal  cases  as  to  accusations 
against  them,  wheia  testifying  in  their  own 
behalf.  In  such  cases  they  are  required  to 
testify  as  to  the  charge  In  the  same  manner 
as  other  witnesses."  Holder  v.  State,  58 
Ark.  473,  26  S.  W.  279.  In  Oxler  v.  United 
States,  our  own  court  (38  S.  W.  833),  Judge 
Lewis  delivering  the  opinion  of  the  court 
said:  "As  to  the  question  whether  a  witness 
could  be  asked  in  cross-examination  if  he 
had  been  arrested  for  larceny,  we  concur  In 
the  conclusion  of  the  trial  Judge  that  such 
question  may  be  asked;  that  the  answer  of 
the  witness  cannot  be  contradicted  where 
the  question  Is  simply  for  the  purpose  of  af- 
fecting his  credit;  and  that  the  witness  in 
such  case  may  claim  his  privilege  not  to  re- 
ply. If  he  choose.  This  conclusion  is  believed 
to  be  supported  by  the  better  reason,  is  ap- 
proved by  all  the  text-writers,  and  by  the 
weight  of  Judicial  opinion."  1  Best  Bv.  | 
130;  1  Greenl.  Bv.  {  459;  1  Thompson, 
Trials,  g  458 ;  Carroll  v.  State  (Tex.  Or.  App.) 
24  S.  W.  100;  Brandon  v.  State,  42  N.  T. 
265;  State  v.  Taylor  (Mo.  Sup.)  24  S.  W. 
449.  From  the  authorities  cited  it  Is  our 
opinion  that  the  first  assignment  Is  not  well 
taken. 

The  second  assignment  is  as  follows:  "The 
court  erred  In  inquiring  of  the  Jury,  after  the 
case  had  been  submitted  to  the  Jury,  and  the 
Jury  had  retired  to  consider  of  their  verdict, 
and  requiring  the  Jury  to  answer,  as  to  how 
the  Jury  stood,  which  question  was  as  fol- 
lows: 'Gentlemen  of  the  Jury,  I  want  to 
know  bow  the  Jury  stands;  not  as  to  bow 
many  stand  for  conviction  and  how  many  for 
acquittal,  but  as  to  how  tou  stand  as  to  uum- 


Digitized  by 


Google 


Ind.  T.) 


WILLIS  T.  UNITED  STATES. 


U7 


ber.'  Answer  by  the  foreman:  'We  stand  10 
to  2.*"  In  the  case  of  Burton  v.  United 
States,  196  V.  S.  283,  26  Sup.  Ct  243,  49  L. 
Ed.  482,  the  court  holds  that  It  Is. error  to 
inquire  of  the  Jury  how  they  stand.  In  that 
case  (page  469  of  49  L.  Ed.,  page  249  of  25 
Sup.  Ct,  page  806  of  19G  U.  S.)  the  court 
stated  to  the  Jniy  as  follows:  "I  gather 
from  this  letter,  Mr.  Foreman,  what  I  may 
be  incorrect  about  I  would  like  to  ask  the 
foreman  of  the  Jury  how  you  are  divided. 
I  don't  want  to  know  how  many  stand  for 
conrictlon  and  how  many  for  acquittal,  but 
to  know  the  number  who  stand  one  way  and 
the  number  who  stand  another  way.  I  would 
like  the  statement  from  the  foreman."  The 
foreman  answered:  "Eleven  to  one."  On 
page  490  of  49  L.  Ed.,  page  260  of  26  Sup. 
CL,  page  307  of  196  U.  S.,  the  court,  speaking 
of  that  Invasion  of  the  secrecy  of  the  Jury, 
says:  "We  must  say,-  In  addition,  that  a 
practice  ought  not  to  grow  up  of  iuQuirlng  of 
a  Jury,  wh»x  brought  Into  court  because  un- 
able to  agree,  how  the  Jury  Is  divided;  not 
meaning  by  such  question  how  many  stand 
for  conviction  or  how  many  stand  for  ac- 
quittal, but  meaning  the  propoaition  of  the 
division,  not  which  way  the  division  may  be. 
Such  a  practice  Is  not  to  be  commended,  be- 
cause we  cannot  see  how  It  may  be  material 
for  the  court  to  understand  the  proportion  of 
division  of  opinion  among  the  Jury.  All  that 
the  Judge  said  in  regard  to  the  propriety  and 
dnty  of  the  jury  to  fairly  and  honestly  en- 
deavor to  agree  could  have  been  said  without 
oBUng  for  the  fact  as  to  the  proportion  of 
tlieir  division,  and  we  do  not  think  that  the 
proper  administration  of  the  law  requires 
such  knowledge,  or  permits  such  a  question 
on  the  part  of  the  presiding  Judge.  Cases 
might  be  easily  Imagined  where  a  practice  of 
this  khid  might  lead  to  Improper  things,  and 
for  this  reason  it  ought  not  to  obtain."  The 
court  in  that  case  had  already  held  that, 
for  errors  previously  considered,  the  case 
should  be  reversed,  and  evidently  did  not 
deem  It  necessary  to  say  that  this  practice 
should  be  considered  reversible  error,  but 
the  court  soys:  "We  do  not  think  that  the 
proper  administration  of  the  law  requires 
sDch  knowledge  or  permits  such  a  question  on 
the  part  of  the  presiding  Judge."  We  there- 
fore deem  It  our  duty  to  reverse  this  case. 

Appellant  says  that  the  third  assignment 
It  soffldently  discussed  under  the  second  as- 
signment 

Under  assignments  4  and  5,  it  Is  contended 
tbat  there  was  not  sufficient  evidence  to  sus- 
tain the  verdict  "It  is  urged  here  that  the 
Terdlct  of  the  Jury  was  contrary  to  the  evi- 
dence The  testimony  of  the  witnesses  was 
conflicting  and  contradictory.  It  was  the 
province  of  the  Jury  to  determine  which  of 
them  was  entitled  to  credit,  and  to  find  ac- 
cordingly. This  court  will  not  review  the 
evidence  for  the  purpose  of  passing  upon  the 
eorreetneas  of   tbeir  conclusions."    Holt  t. 


State,  47  Ark.  ISO,  1  S.  W.  61,  dtlng  Mains 
V.  State,  18  Ark.  285. 
Reversed  and  remanded. 

GILL,  O.  J.,  and  CLAirON  and  LAW- 
RENCE, JJ.,  concur. 


WILLIS  V.  UNITED  STATES. 

(Court  of  Appeals  of  Indinn  Territory.    Nov. 
24^    1906.) 

1.  Cbimiwal   Law — AppeaI/ — Pbebumptions— 
Pacts  to  Sustain  Decision. 

Under  Carter's  Ind.  T.  St.  1899,  {  51,  28 
U.  S.  Stat  p.  687,  c.  145,  providing  that  on 
a  change  of  venue  In  a  criminal  case,  the  court 
shall  change  the  venue  to  the  nearest  place  of 
holding  coart,  it  is  for  the  judf^  to  determine 
the  place  to  which  the  cause  shall  be  transferred, 
and,  on  appeal,  in  the  absence  of  any  showing 
to  the  contrary,  it  will  be  presumed  that  the 
place  to  which  a  change  was  had  was  the  near- 
est one. 

[B!d.  Note.— For  cases  In  point  see  (}ent  Dig. 
vol.  15,  Criminal  Law,  !  3021.] 

2.  Savb— Evidence— Best  Bvioence. 

Inasmuch  as  the  statute  only  requires  the 
examining  magistrate  to  make  in  writing  a 
general  statement  of  the  substance  of  what  was 
proven,  testimony  of  witnesses  as  to  the  testi- 
mony of  defendant  on  the  examining  trial  was 
not   objectionable   as   not   the   best   evidence. 

[Ed.  Note. — For  cases  in  point,  see  Ont.  Dig. 
vol.  14,  Criminal  Law,  {  1240.J 

3.  INDICTUENT— VABIANOK— IDEU  SONANS. 

Where  an  indictment  for  murder  gave  the 
name  of  decedent  as  "Roberts,"  while  the  evi- 
dence showed  her  name  to  be  "Robert,"  the 
variance  was  immaterial  as  the  names  were 
idem  sonans. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  i  217 ;  vol. 
36,  Names,  {{  12-16.] 

4.  Cbiuihal  Law— Instruotions. 

On  a  prosecution  for  marder,  the  Jury  was 
brought  into  court  after  it  had  retired,  and 
instructed  that  if  they  were  satisfied  that  de- 
fendant was  16  or  17  years  of  age,  there  would 
be  nothing  further  to  consider  in  regard  to  his 
age;  but  that,  if  the  evidence  showed  tliat  de- 
fendant was  under  14,  then  it  would  l>e  the 
dut^  of  the  jury  to  determine  that  he  was  of 
sumcient  intelligence  to  know  right  from  wrong, 
and  to  consider  what  the  witnesses  stated  as 
to  his  intelligence,  and  tbat  if  the  jury  should 
find  that  he  participated  in  the  crime,  the  ques- 
tion would  then  l>e  whether  he  kept  it  a  secret 
or  whether  he  left  the  neighborhood  or  any  proof 
that  would  show  whether  he  knew  right  from 
wrong,  and  that  the  question  of  his  knowing 
right  from  wrong  would  not  enter  into  the  case, 
if  the  Jury  should  find  that  he  was  between  15 
and  16,  or  over  14.  A  previous  instruction 
clearly  stated  the  presumption  of  innocence,  and 
the  rule  as  to  reasonable  doubt.  Held,  that  there 
was  no  error  in  the  instruction   in  qnestion. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  J  1990.] 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory ; 
before  Justice  T.  C.  Hnmphry,  Nov.  18, 
1904. 

Assias  Willis  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.    Affirmed. 

J.  E.  Whitehead,  for  appellant  3.  H.  Wil- 
klns,  U.  S.  Att7. 
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LAWBENOB,  3.  The  appellant  was  In- 
dicted December  17,  1903,  for  the  murder  of 
Sarah  Roberts  on  the  4th  day  of  September 
1903,  In  the  Central  district  of  the  Indian 
Territory.  April  20,  1904,  on  motion  of  the 
prisoner,  the  cause  was  taken  on  change  of 
yenue  to  Durant,  in  said  Central  district 
November  18,  1904,  In  said  court  at  Durant, 
appellant  moved  to  have  the  cause  striclien 
from  the  doclcet  The  motion  was  overruled. 
Appellant  was  tried,  convicted,  and  sentenced 
to  the  penitentiary  for  bis  natural  Ufa 

Appellant  assigns  the  following  errors: 
First,  the  court  erred  In  sending  the  case  to 
Durant  upon  change  of  venue  from  Antlers, 
when  Atolia  was  the  nearest  place  of  hold- 
ing court  to  Antlers.  Second,  the  court  erred 
in  permitting  witnesses,  John  Garland,  Rob- 
ert E.  Taylor,  Elam  Ward,  and  J.  A.  Spauld- 
ing,  to  testify  as  to  the  confession  made  to 
them  by  appellant,  on  the  ground  that  ap- 
pellant was  put  upon  oath ;  also  as  his  state- 
ments were  reduced  to  writing,  the  writing 
was  the  best  evidence.  Third,  the  court  erred 
in  overruling  appellant's  motion  for  peremp- 
tory Instructions.  Fourth,  the  court  erred 
in  bringing  in  the  jury,  after  they  had  re- 
tired to  consider  of  their  verdict,  and  giving 
them  a  charge  as  set  forth  on  page  81  of 
the  record.  It  appears  from  the  testimony 
contained  in  the  transcript  of  the  record  in 
this  case  that  Sarah  Roberts,  the  person  al- 
leged to  have  been  murdered,  a  girl  12  years 
old,  lived  with  her  aunt,  Sophia  McAfee,  6 
miles  from  the  town  of  Garland,  Ind.  T. 
On  the  Ist  day  of  September,  1903,  the  aunt 
went  to  the  town  of  Garland  to  receive  some 
money  coming  to  her.  On  that  day  she  re- 
ceived $100  at  a  store  in  the  town,  and  it  was 
paid  to  her  in  the  presence  of  this  appellant 
and  one  Moses  James.  There  was  $400  more 
coming  to  her  from  the  same  party,  and  she 
returned  for  It  on  the  4th  of  September, 
1903,  leaving  at  her  house  the  said  Sarah 
Roberts.  Upon  her  return  In  the  evening 
Sarah  was  not  there,  the  furniture  and  bed- 
ding In  the  house  was  scattered  about,  and 
the  trunk  had  been  opened.  A  search  was 
made  for  the  girl  the  next  day,  but  she  could 
not  be  found.  The  $100  In  money  that  had 
been  received  on  the  1st  of  September  had 
been  hidden  in  an  outhouse,  and  was  not 
disturbed.  The  appellant  and  Moses  James, 
who  lived  in  the  neighborhood,  disappeared 
soon  after  the  disappearance  of  the  girl, 
Sarah.  A  month  afterwards  the  appellant 
returned  to  the  neighborhood  and  went  to  the 
house  of  John  Garland,  where  he  had  for- 
merly made  his  home  for  awhile,  and  soon 
after  his  return  he  accompanied  Garland  to 
Sophia  McAfee's  house,  where  there  was  an 
assemblage  of  people  for  the  purpose  of  malt- 
ing a  search  for  the  missing  girl,  Sarah. 
When  there  the  United  States  commissioner, 
who  was  present,  asked  the  appellant  if  he 
could  take  them  to  the  place  where  the  girl 
was  murdered,  and  he  said  he  believed  he 
could.    No  threats  were  made  and  no  Induce- 


ments held  out  to  him,  and  at  bis  own  free 
will  he  stated  to  the  United  States  commis- 
sioner that  he  and  Moses  James  went  to  the 
house  of  Sophia  McAfee  to  get  some  money ; 
that  James  stopped  and  looked  about  the 
place  while  the  girl,  Sarah,  was  In  the  house ; 
that  James  went  In  and  took  her  out  80  or 
40  yards  from  the  gate,  while  the  appellant 
remained  npon  the  porch;  that  James  bit 
her  on  the  head  two  or  three  times,  and  then 
laid  her  down,  and  returned  to  the  house  and 
got  a  hatchet  and  broke  open  the  trunk,  and 
then  took  a  piece  of  rope  from  the  well 
and  put  it  around  the  waist  of  the  girl  and 
dragged  her  30O  or  400  yards,  and  took  her 
hands  and  led  her  over  to  the  place  where  he 
killed  her;  that  before  lie  killed  her  the  girl 
said  "I  didn't  know  I  was  going  to  be  treated 
this  way ;"  that  at  that  time  James  took  the 
gun  from  appellant  and  knocked  the  girl 
down  with  It,  put  his  foot  on  her  face,  put 
his  Imlfe  In  her  neck,  and  cut  It  off  and  then 
cut  the  clothing  off  the  body,  and  put  it  be- 
side a  log.  This  statement  was  made  In 
the  presence  of  a  number  of  persons.  A. 
search  was  made  at  that  time,  and  nothing 
but  the  bones  or  skeleton  was  found,  and  Its 
Identity  was  established  by  ample  proof. 
Subsequently  the  appellant  made  a  state- 
ment before  the  United  States  commissioner 
at  the  preliminary  hearing,  which  was  re- 
duced to  writing  and  signed  by  the  appellant. 
There  was  some  conflict  of  evidence  as  to 
the  exact  age  of  the  appellant  at  the  time 
the  crime  was  committed.  No  witness  was 
able  to  testify  directly  and  positively  as  to 
his  age ;  some  stating  It  from  15  to  17  years 
of  age.  The  appellant  himself  went  upon  the 
witness  stand  and  stated  that  he  was  then 
16  years  old,  or,  rather,  would  be  15  the 
coming  March,  1005,  which  would  make  him 
between  IS  and  14  at  the  time  the  crime  was 
committed.  Elam  Ward,  a  witness,  testified 
that  the  boy  had  lived  with  him  one  fall,  and 
that  be  was  a  smart  boy  and  knew  right 
from  wrong;  that  be  didn't  know  how  old 
appellant  was,  but  would  guess  about  14  or 
16  years  old. 

It  Is  Insisted  by  counsel  for  appellant  that 
the  court  erred  in  changing  the  venue  from 
Antlers  to  Durant,  and  he  cites  section  51 
of  Carter's  Ind.  T.  St  1899,  In  support  of  the 
contention.  This  statute,  which  Is  section  7 
of  an  act  of  Congress  approved  March  1, 
1890^  and  found  In  28  Stat  p.  607,  a  145. 
provide*  that:  "All  prosecutions  for  crime, 
or  offenses  of  which  the  United  States  Court 
In  Indian  Territory  shall  have  Jurisdiction, 
shall  be  had  within  the  district  in  which 
said  offense  shall  have  been  committed,  and 
In  the  court  nearest  or  most  convenient  to 
the  locality  where  it  Is  committed,  to  be  de- 
termined by  the  judge  on  motion  to  transfer 
the  trial  of  the  case  from  one  court  to  an- 
other." It  is  further  provided  in  the  same 
section  that:  "All  cases  shall  be  tried  in 
the  court  to  which  the  process  is  returnable 
oiUeBB  a  change  of  venue  is  allowed.  In  wblcb 
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case  the  coart  shall  change  the  renue  to  fbe 
nearcBt  place  of  holding  court  within  the 
dlBtrtct"  A  fair  construction  of  this  statute 
leaTCB  the  Judge  to  determine,  on  motion, 
the  place  to  which  the  cause  shall  be  trans- 
ferred, and  this  applies  to  a  motion  to  change 
the  venue  as  well  as  upon  a  motion  to  trans- 
fer. Moreover,  we  are  not  aware  of  any 
rule  that  requires  this  court  to  take  Judicial 
notice  that  Atoka  was  the  nearest  place  of 
holding  court  to  Antlers.  Unless  it  clearly 
aivears  otherwise,  this  court  must  assume 
that  the  trial  court  followed  the  statute  in 
dianging  the  place  of  yenue.  Therefore  the 
first  assignment  of  error  Is  considered  not 
well  taken. 

The  second  assignment  of  error  Is  that  the 
court  permitted  witnesses  to  testify  to  the 
confession  made  by  appellant  when  appellant 
was  put  niK>n  oath,  and  his  statements  re- 
duced to  writing,  and  it  is  based  upon  the 
ground  that  the  writing  is  the  best  evidence. 
The  statement  of  the  prisoner  upon  prelimi- 
nary examination  before  a  magistrate,  though 
under  oath,  and  tekoi  down.  Is  secondary 
eridence.  The  statute  only  requires  the 
magistrate  to  make  In  writing  a  "general" 
statement  of  the  substance  of  what  was  prov- 
en, and  to  file  the  same  with  the  proceedings. 
Therefore,  It  must  be  clear  that  this  state- 
ment could  not  be  so  satisfactory  as  a  full 
statement  of  all  that  was  said  by  witnesses 
wbo  were  present  and  heard  it.  Section 
1374,  Garter's  Ind.  T.  St;  Shackelford  v. 
State.  S3  Ark.  539;  Dolan  v.  State,  40  Ark. 
554;  Griffith  t.  State,  37  Ark.  324. 

The  third  assignment  Is  that  the  court 
erred  in  overruling  appellant's  motion  for 
peremptory  Instructiona  The  Instruction 
asked  Is  In  the  following  language:  "That 
the  jury  be  Instructed  to  return  a  verdict  of 
not  guilty  for  the  reason  that  the  defendant 
Is  charged  In  the  indictment  with  having  mur- 
dered one  'Sarah  Roberts'  while  the  proof 
shows  the  correct  name  of  said  deceased,  if 
she  be  dead,  to  be  'Sarah  Robert;'  and  for 
the  farther  reason  that  the  defendant  is 
shown  to  have  been  an  infant  between  the 
ages  of  12  and  14  years,  and  is  therefore  not 
capable  of  committing  a  crime."  The  in- 
stmctlon  assumes  that  the  name  of  the  person 
murdered  was  proved,  without  any  contro- 
verting proof,  to  be  "Sarah  Robert"  An  ex- 
amination of  the  evidence  in  the  case  does 
not  make  this  perfectly  clear.  The  aunt, 
with  whom  she  lived,  Mrs.  McAfee,  states  It 
both  ways,  Roberts  and  Robert.  It  is  fVirther 
assomed  that  they  are  distinct  and  different 
ft*nw»,  Sarah  Roberts  and  Sarah  Robert;  In 
otber  words,  that  they  are  not  Idem  sonans. 
There  Is  no  absolute  rule  laid  down  as  to 
what  names  are  Idem  sonans.  Courts  do  not 
entirely  harmonize  on  this  question.  A  num- 
ber of  examples  are  cited  from  cases  in  ap- 
pellant's brief,  some  in  which  the  courts  have 
held  names  to  be  Idem  sonans,  and  some  in 
which  they  have  held  otherwise;  but  no 
name  has  been  shown  like  the  one  in  this 


case.  One  example  may  be  given  which  does 
not  appear  In  the  brief— that  of  Robinson  and 
Robertson  as  idem  sonans  (13  Mo.  82,  s.  c. 
63  Am.  Dec.  137).  Another,  Bondette  and 
Burdette  (Aaron  v.  State,  37  Ala.  106)  ;  Pain 
and  Fanes  (State  v.  Hare,  95  N.  C.  682). 
Courts  do  not  hold  strictly  when  there  Is 
difficulty  in  determining  whether  the  names 
have  the  same  sound.  1  Bishop,  Cr.  Proc. 
esa  Therefore,  In  this  case,  we  think,  the 
rule  of  Idem  sonans  should  prevail.  The  mat- 
ter as  to  age  was  one  in  which  the  evidence 
conflicted,  and  therefore  was  a  matter  of 
fact  to  be  determined  by  the  Jury  under  prop- 
er Instruction  given  by  the  court  We  think 
the  court  committed  no  error  in  overruling 
the  motion  to  return  a  verdict  of  not  guilty. 

The  fourth  assignment  of  error  Is  In  the 
action  of  the  court  in  bringing  the  Jury  Into 
court  the  day  after  it  had  retired  to  consider 
of  Its  verdict,  and  giving  the  charge  set  forth 
on  page  81  of  the  record.  It  appears  that 
no  exception  was  taken  to  this  charge  of  the 
court.  However,  we  have  carefully  read  and 
considered  It,  and  think  the  court  did  not 
commit  an  error  in  instructing  the  Jury  with 
reference  to  the  matter  of  the  age  of  the 
appellant  at  the  time  of  the  commission  of 
the  alleged  offense.  The  Jury  was  Instructed 
that  If  the  testimony  of  the  witnesses  showed 
the  defendant  to  be  16  or  17  years  of  age ;  that 
Is,  if  the  Jury  was  so  satisfied  from  the  evi- 
dence, from  his  appearance,  and  the  testimony 
on  that  point,  there  would  be  nothing  further 
to  consider  In  i-egard  to  his  age ;  and  that  if, 
upon  the  other  hand,  the  testimony  showed 
to  the  satisfaction  of  the  Jury  that  the  ap- 
pellant, at  the  time  of  the  commission  of  the 
crime,  was  under  the  age  of  14  years,  then 
it  would  be  the  duty  of  the  Jury  to  determine 
from  the  evidence  whether  or  not  he  was  of 
sufficient  Intelllgeoce  to  know  right  from 
wrong,  and  that  upon  that  question,  they 
should  take  Into  consideration  wliat  ttie  wit- 
nesses stated  as  to  his  Intelligence,  how  he  ap- 
peared as  to  his  Intelligence,  and  how  he  act- 
ed, and,  if  the  Jury  should  find  that  he  par- 
ticipated in  the  crime,  the  question  would 
then  be  whether  he  kept  this  a  secret  whether 
he  left  the  neighborhood,  or  any  other  proof 
that  would  show  whether  he  knew  right  from 
wrong ;  but  the  question  of  his  knowledge,  of 
his  knowing  right  from  wrong,  does  not  enter 
Into  the  case.  If  the  Jury  should  find  from  the 
testimony  that  he  was  between  15  and  16,  or 
over  the  age  of  14,  at  the  time  of  the  commis- 
sion' of  the  alleged  offense. 

A  previous  instruction  of  the  court  to  the 
Jury  clearly  set  forth  that  the  defendant  wae 
presumed  to  be  innocent,  and  that  he  should 
not  be  found  guilty  of  the  charge  except 
upon  evidence  that  should  satisfy  the  Jury 
l)eyond  a  reasonable  doubt,  and  the  court 
therein  defined  what  constituted  reasonable 
doubt,  in  conformity  to  the  rule  of  law. 

Upon  a  careful  consideration  of  all  the 
testimony  In  the  case,  and  the  bearing  of  the 
law  thereon,  we  do  not  find  anything  in  this 
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record  to  authorize  this  court  to  set  aside 
the  judgment  of  the  court  below,  and  there- 
fore the  same  is  affirmed. 

GILL,  a  J.,  and  CLAYTON  and  TOWNS- 
END,  JJ.,  concur. 


CHOCTAW,  O.  &  G.  R.  CO.  t.  LOPER  BROS. 

(Court  of  Appeals  of  Indian  Territory.    Not. 
24,  1906.) 

Courts  —  Jubibdiction  —  Actions  fob  Tbks- 

PASS 

Under  Act  Cong.  March  1,  1885,  c.  145, 
S  4,  28  Stat  696,  providing  tlmt  (he  commission- 
er's court  shall  have  exclusive  jorisdiction 
"where  the  amount  or  value  of  the  demand  or  of 
the  property  or  thing  in  controversy  does  not 
exceed  SlOO,"  modifying  Act  Cong.  May  2,  1890, 
c.  182,  i  39,  26  Stat.  98,  conferring  on  the  com- 
missioner's court  the  jurisdiction  conferred  on 
justices  of  the  peace  by  Mansf.  Dig.  Ark.  c. 
91,  tlie  commissioner's  court  lias  jurisdiction 
of  an  action  for  trespass  to  real  estate  based  on 
an  unlawful  entry  thereon  and  removal  of 
earth  therefrom,  where  the  damages  claimed 
do  not  exceed  $100. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  I  413.1 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory; before  Justice  Hosea  Townsend, 
March  4,  1904. 

Action  by  Ijoper  Bros,  against  the  Choc- 
taw, Oklahoma  &  Gulf  Railroad  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Action  for  damages  by  plaintiffs  against 
defendant,  began  in  the  United  States  Com- 
missioner's Court  within  and  for  the  South- 
ern District  of  the  Indian  Territory,  Fifth  Di- 
vision. 

The  complaint  alleges  that  plaintiffs  are 
residents  of  the  Southern  District;  that  the 
defendant  company  is  a  corporation,  and 
states  that  plaintiffs,  In  October,  1902,  and 
for  a  long  time  prior  thereto,  were  the  own- 
ers of  lot  No.  1,  In  block  No.  79,  town  of 
Tishomingo,  Ind.  T.;  that  about  October, 
1902,  the  defendant  company,  by  and  through 
their  agents,  servants,  and  employes,  unlaw- 
fully and  without  authority  from  plaintlfts, 
and  against  their  wishes,  and  without  their 
consent,  entered  upon  said  lot,  and  removed 
a  large  amount  of  dirt  therefrom,  and  ap- 
propriated a  large  amount  of  said  lot  to 
their  own  use  and  benefit,  and  made  a  deep 
excavation  in  the  street  against  said  lot,  to 
the  injury  and  damage  of  plaintiffs  in  the 
sum  of  $100,  and  pray  judgment  for  such 
damages.  To  this  complaint  the  defendants 
filed  a  demurrer  as  follows:  That  said  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and  especially  de- 
mur that  said  complaint  is  insufficient  in 
law,  because  it  appears  upon  the  face  of 
said  complaint  that  tiiis  court  (commis- 
sioner's court)  has  no  jurisdiction  of  the 
subject  of  said  action,  in  that  the  plaintiffs 
seek  to  recover  against  defendant  damages 


to  certain  realty  described  in  said  complaint. 
The  demurrer  was  overruled,  whereupon  de- 
fendants filed  the  following  answer:  "Now 
comes  the  defendant  in  the  above-entitled 
cause,  and  denies  as  alleged  in  plaintiffs' 
complaint  that  the  plaintiffs  are  the  legal 
owners  of  the  lot  described  in  their  com- 
plaint; and  denies  that  during  or  about  the 
month  of  October,  1902,  the  defendants, 
by  and  through  their  agents,  servants,  and 
employes,  unlawfully,  and  without  author- 
ity from  plaintiffs,  and  against  their  wishes 
and  without  their  ccmsent,  altered  upon  said 
lot  and  removed  a  large  amount  of  dirt 
therefrom,  and  appropriated  a  large  amount 
of  said  lot  to  its  own  use  and  benefit,  to  the 
injury  and  damage  of  plaintiffs  in  the  sum 
of  one  hundred  dollars  or  any  other  sum. 
Wherefore,  defendant  prays  that  It  go  hence 
with  its  reasonable  costs."  Said  cause  was 
tried  to  a  jury,  and  the  jury  returned  a  ver- 
dict in  t&YOT  of  plaintiffs  for  $100.  Judg- 
ment was  duly  entered  on  said  verdict  in 
said  commissioner's  court,  and  the  defendant 
appealed  to  the  United  States  Court  for  the 
Sonthem  District,  in  which  Isat  court,  on 
March  4,  1904,  the  demurrer  to  the  complaint 
came  on  for  hearing,  and  the  court,  after 
hearing  said  demurrer,  overruled  the  same, 
to  which  ruling  of  the  court  the  defendant 
duly  excepted,  and  the  case  was  then  again 
tried  to  a  jury  in  the  district  court  verdict 
in  favor  of  plalntifCs  for  $100.  On  March  8. 
1904,  defendant  filed  his  motion  for  a  new 
trial,  which  motion  was  by  the  court  over- 
ruled, defendant  excepting  thereto,  and  judg- 
ment entered  upon  the  verdict,  from  wliicb 
judgment  the  case  was  appealed  to  this  court 
by  the  defendant 

C.  B.  Stuart  for  appellant  M.  L.  Gar- 
rett, W.  H.  Bingham,  and  Richard  M.  Les- 
ter, for  appellees. 

GILL,  G.  J.  (after  stating  the  facts).  In- 
asmuch as  the  bill  of  exceptions  does  not 
contain  the  evidence  or  the  charge  of  the 
court  to  the  jury,  the  second,  third,  fourth, 
fifth,  sixth,  and  seventh  specifications  of  er- 
ror cannot  be  considered  in  this  court  and 
the  argument  of  counsel  for  appellant  par- 
ticularizes only  the  first  specification  of  er- 
ror, which  is  as  follows:  "The  court  erred, 
first  because  it  did  not.snstaln  the  demurrer 
or  plea  to  the  jurisdiction,  filed  by  the  de- 
fendant" Counsel  for  appellant  directs  the 
attention  of  the  courts  to  section  4  of  Act 
March  1,  1806,  c.  145,  28  Stat  696,  to  sus- 
tain his  contention  that  the  United  States 
commissioners  did  not  have  jurisdiction  in 
this  case,  because  damages  were  claimed  tor 
trespass  on  real  estate.  Said  section  pro- 
vides: "The  original  jurisdiction  of  such 
conunissloners  as  justices  of  the  peace  in 
dvll  cases  shall,  in  all  those  classes  of  cases 
where  jurisdiction  Is  by  this  act  conferred 
upon  the  United  States  Court  in  the  Indian 
Territory  be  exclusive  where  the  amount  or 
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value  of  tbe  demand  or  of  the  property  or 
thing  In  controversy  does  not  exceed  one 
hundred  dollars" — and  urges  that  this  Is 
defined  and  determined  by  chapter  91  of 
Mansfield's  Digest  of  the  General  Laws  of 
Arkansas,  as  follows: 

"Sec.  4026.  Justices  of  the  peace  shall  sev- 
erally bave  original  Jurisdiction  in  the  fol- 
lowing matters:  First  Exclusiye  of  tbe  cir- 
cuit court  in  all  matters  of  contract  where 
the  amount  In  controversy  does  not  exceed 
the  sum  of  one  hundred  dollars,  excluding 
interest;  and  concurrent  Jurisdiction  in  mat- 
ters of  contract  where  the  amount  in  con- 
troversy does  not  exceed  the  sum  of  three 
hundred  dollars,  exclusive  of  interest  Sec- 
ond. Concurrent  jurisdiction  in  suits  for  the 
recovery  of  personal  property  where  the 
value  of  tbe  property  does  pot  exceed  the 
sum  of  three  hundred  dollars;  and  in  all 
matters  of  damage  to  personal  property 
where  tbe  amount  in  controversy  does  not 
exceed  the  sum  of  one  hundred  dollars." 
Ind.  T.  Ann.  St  1890,  (  2706. 

"Sec.  4028.  A  Justice  of  the  peace  shall 
not  have  Jurisdiction  where  a  lien  on  land, 
or  title  or  possession  thereto  is  Involved." 
Ind.  T.  Ann.  St  1899,  {  2708. 
— And  dtee  numerous  cases  from  Arkansas 
in  support  of  this  proposition.  In  the  act  of 
May  2,  1890.  26  Stat  98,  c.  182,  §  39, 
Congress  provided  for  tbe  appointment  of 
United  States  commissioners,  and,  among 
other  tblngs,  provided  for  tbe  adoption  of 
chapter  81  of  Mansfield's  Digest  of  tbe  Laws 
of  Arkansas,  as  follows:  "The  provisions 
of  chapter  91  of  the  said  Laws  of  Arkansas, 
regulating  the  Jurisdiction  and  procedure  be- 
fore Justices  of  tbe  peace  are  hereby  extend- 
ed over  tbe  Indian  Territory,  and  said  com- 
missioners shall  exercise  ail  the  powers  con- 
ferred by  the  laws  of  Arkansas  upon  Jus- 
tices of  the  peace  within  their  districts,  but 
they  shall  have  no  Jurisdiction  to  try  any 
cause  where  tbe  value  of  the  thing  or  the 
amount  in  controversy  exceeds  one  hundred 
doUars." 

Section  4  of  the  act  of  1895  does  not  refer 
at  all  in  any  way  to  chapter  91  of  Mansfield's 
Digest,  except  that  in  its  last  clause  said 
section  provides  for  an  appeal  from  the  final 
Judgments  of  commissioners  in  accordance 
with  tbe  provisions  of  said  chapter  91  from 
justices  of  tbe  peace  In  Arkansas.  We  are 
thus  referred  to  the  act  of  May  2,  1890,  to 
bold  that  United  States  commissioners  have 
Jurisdiction,  and  must  proceed  In  accordance 
with  chapter  91  of  Mansfield's  Digest  except 
in  reference  to  appeals.  In  the  act  of  March 
1,  1895,  tbe  Jurisdiction  of  United  States 
commissioners  is  changed,  and  CXtngress 
adopts  an  entirely  different  law  with  refer- 
ence to  such  Jurisdiction,  as  follows:  "The 
original  Jurisdiction  of  such  commissioners 
as  Justices  of  tbe  peace  In  civil  cases  shall, 
in  all  those  classes  of  cases  where  Jurisdic- 
tion Is  by  this  act  conferred  upon  the  United 
State*  Court  In  tbe  Indian  Territory  be  ex- 


clusive where  the  amount  or  value  of  tbe 
demand,  or  of  the  property  or  thing  in  con- 
troversy does  not  exceed  one  hundred  dol- 
lars." Comparison  of  this  clause  with  section 
4026,  which  was  adopted  in  tbe  act  of  1800, 
shows  that  tbe  exclusive  Jurisdiction  of  the 
commissioners  is  intended  to  be  altogether 
different  from  the  exclusive  original  Jurisdic- 
tion of  the  Justices  of  the  peace  under  Mans- 
field's Digest  and  that  the  United  States 
commissioners  were  given  exclusive  Jurisdic- 
tion to  try  all  cases  of  whatsoever  nature 
in  civil  cases,  whether  on  contract  or  tort 
where  the  "amount  or  value  of  tbe  demand" 
"or  of  the  property  or  thing  in  controversy 
does  not  exceed  $100."  We  do  not  see  bow 
Ongress  could  have  used  language  broader 
or  plainer  to  show  that  it  was  Intended  by 
the  law  to  confer  upon  United  States  com- 
missioners full  and  ample  jurisdiction  to  try 
all  matters  exclusive  of  the  district  court, 
where  the  demand  of  the  plaintiff  did  not 
exceed  $100,  whether  tbe  same  originated 
in  contract,  grew  out  of  personal  injury,  or 
arose  from  damage  to  real  estate.  Tbe  stat- 
ute divides  this  exclusive  jurisdiction  Into 
three  parts:  First  where  the  amount  or 
value  of  the  demand  does  not  exceed  $100; 
or,  second,  where  the  amount  or  value  of 
the  property  does  not  exceed  $100;  or,  third, 
where  the  amount  or  value  of  the  thing  In 
controversy  does  not  exceed  $100. 

Tbe  question  of  whether  damage  to  real  es- 
tate is  a  thing  in  controversy  can  hardly  be 
disputed.  This  term  "thing  in  controversy' 
certainly  Is  broad  language,  and  used  by 
Congress  to  designate  any  and  everything 
which  may  arise  in  dispute  between  two  or  • 
more  parties,  and  the  decisions  cited  by 
counsel  for  appellant  cannot  be  upheld  to 
apply  to  this  case,  for  the  reason  that  they 
relate  wholly  to  section  4026  of  Mansfield's 
Digest  and.  T.  Ann.  St  1899,  {  2706),  which 
Is  amended,  so  far  as  United  States  commis- 
sioners are  concerned,  by  Congress  in  the 
act  of  March  1,  1895. 

In  our  view  of  tbe  law,  we  must  bold  that 
there  was  no  error  on  the  part  of  tbe  court 
below  in  overruling  tbe  defendant's  demurrer 
to  the  complaint  in  this  action;  and,  find- 
ing no  error  in  the  record,  the  Judgment  of 
the  court  below  is  hereby  affirmed. 

CLAYTON  and  LAWRENCE,  JJ,  concur. 


MINOR  V.  EDWARDS. 

(Court  of  Appeals  of  Indian  Territory.    Nov. 
24.    1900.) 

1.  Exemptions— Requisites  or  Claim— Stat- 
tjTOBT  Pbovisions. 

Mansf.  Die.  {  3006  [Ind.  T.  Ann.  St  1890. 
(  2121],  provides  that  a  person,  on  the  issue 
against  him  of  an  execution,  must  prepare  a 
schedule  of  his  property,  and  specify  the  prop- 
erty which  he  daims  as  exempt  and,  after 
notice  to  the  opposite  party,  file  the  same  with 
the  justice  issuing  the  execution,  and  the  jus- 
tice shall  issue  a  supersedeas  staying  any  pro- 
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ceeding  acalnst  the  property  claimed  u  exempt. 
An  execution  debtor  gave  the  atatntory  notice 
of  his  application  for  exemption.  The  attorney 
for  the  execution  creditor  resisted  it  After  the 
■npersedeaa  was  issued  the  same  was  delivered 
to  the  attorney  of  the  creditor  who  forwarded 
it  to  the  constable  makine  the  levy  bnt  he 
did  not  receive  it.  Beld,  that  the  debtor  had 
complied  with  the  statute  to  secure  his  exempt 
property  from  sale  as  he  was  not  required  to 
serve  the  supersedeas  on  the  constable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Exemptions,  (  149.J 

2.   SaUB— iRFBINOKVaNT   OT   RlQHZ— ACHOR— 

Replevin. 

An  owner  of  exempt  property  sold  under 
execution  notwithstanding  his  compliance  with 
Mansf.  Big.  f  3006  Qnd.  T.  Ann.  St.  1889,  f 
2121),  prescribing  the  method  of  claiming  prop- 
erty as  exempt,  may  maintain  replevin  therefor 
against  the  purchaser. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Exemptions,  S  166.J 

Appeal  tr<»n  the  United .  States  Court  for 
the  Central  District  of  the  Indian  Territory ; 
before  Justice  Wm.  H.  H.  CSayton,  Nov.  26, 
1902. 

Action  by  C  W.  Edwards  against  Sam  T. 
Minor.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

On  October  81,  1901,  there  was  filed  in  ttae 
clerk's  office  of  the  United  States  Court  at 
Potean,  Ind.  T.,  transcript  of  judgment  ren- 
dered  in  this  cause  by  United  States  Commis- 
sioner John  R.  Pollan,  of  the  Cameron  Com- 
missioner's district  of  the  central  district  of 
Indian  Territory.  On  November  26,  1902,  the 
said  cause  was  tried  before  the  United  States 
Court  sitting  at  Poteau,  Ind.  T.,  when  it  was 
disclosed  that  this  was  an  action  of  r^levln 
brought  by  appellee  to  recover  iKMsession  of  a 
'jack  that  bad  been  levied  upon,  and  sold  at 
execution  sale  as  the  property  of  appellee  un- 
der a  judgment  In  favor  of  Huff  &  Co.  against 
appellee,  and  bought  by  appellant,  which  jack 
appellee  claimed  as  exempt  property.  The 
execution  was  Issued  by  the  commissioner, 
and  delivered  to  the  constable  of  the  Cameron 
Commissioner's  district,  who  subsequently  de- 
livered the  execution  to  the  attorney  for  the 
plalntiers  in  the  judgment,  who  forwarded  the 
same  to  the  constable  of  the  Antlers  and  Tali- 
hina  Commissioner's  district  Said  constable 
levied  the  same  upon  the  property  In  contro- 
versy on  January  20,  1900,  and  advertised 
same  for  sale  on  January  30,  1900.  It  ap- 
pears that  on  January  27,  1900,  the  appellee 
filed  his  schedule  claiming  the  property  as  ex- 
empt, and  a  supersedeas  was  issued,  and  de- 
livered to  the  attorney  for  appellee  on  said 
day ;  that  said  supersedeas  was  delivered  by 
said  attorney  to  the  constable  of  the  Cameron 
Commissioner's  district,  and  by  him  delivered 
to  the  attorney  for  the  executltsi  creditor  who 
had  the  execution  issued  against  appellee, 
and  wlM  is  now  attorney  for  appellant  Said 
attorney  forwarded  same  to  the  constable  of 
the  Antlers  and  Tallhlaa  district  at  Antlers, 
■  bnt  it  was  not  received  by  said  constable  by 
reason  of  absence.    On  January  SO,  1900,  the 


constable  for  the  Antlers  and  Talihina  dis- 
trict sold  the  property  under  ttte  execution,  as 
per  advertisement,  and  appellant  I)ecaffie  tbe 
purdbaaer.  It  is  not  claimed  that  the  con- 
stable who  bad  made  the  levy  and  sale  or  tbe 
appellant  was  aware  that  a  supersedeas  had 
issued.  Upon  the  disclosure  of  this  state  of 
facts  the  court  below  directed  a  verdict  for 
appellee  (plaintiff  below).  Thereupon  tbe 
jury,  after  evidence  was  submitted  as  to  tbe 
value  of  the  property,  returned  the  following 
verdict:  "We  the  Jury  duly  impaneled  and 
sworn  to  try  the  above-entitled  cause  do  find 
the  issues  In  favor  of  the  plaintiff,  and  that 
the  jack  sued  for  is  the  property  of  the  plain- 
tiff, and  we  assess  the  value  of  the  property 
to  be  |76,  and  we  further  find  tbe  usable  value 
of  the  property  to  be  $76.  J.  B.  Alnsworth, 
foreman."  On  November  26,  1902,  motion  for 
new  trial  was  filed  by  defendant  (appellant), 
and  the  plaintiff  (appellee)  on  same  day  hav- 
ing remitted  $26  of  the  amount  recovered  by 
him  as  damages,  tbe  court  overruled  the  mo- 
tion for  new  trial,  rendered  judgment  on  tbe 
verdict,  and  defendant  appealed  to  this  court. 

Malcolm  B.  Roflser,  for  appellant    O.  B 
Warner  and  W.  D.  Buckley,  for  appellee. 

TOWNBEND,  J.  (after  stating  the  facts). 
The  appellant  has  filed  two  specifications  of 
error,  as  follows:  "(1)  The  court  erred  in 
instructing  the  jury  to  find  for  the  plaintiff 
Edwards.  (2)  The  verdict  was  not  sustained 
by  sufficient  evidence  and  was  contrary  to 
law."  The  statute  of  Arkansas  (Mansf.  Dig. 
[Ind.  T.  Ann.  St  1899,  |  2121])  in  regard  to 
exemptions  provides  as  follows:  "Sea  3006. 
Whenever  any  resident  of  this  state  sliall, 
upon  tbe  Issue  against  him  for  collectioa 
of  any  debt  by  contract  of  any  execution 
or  other  process,  of  any  attachment  'except 
specific  attachment,  against  his  property,  de- 
sire to  claim  any  of  the  exemptions  provided 
for  In  article  9  of  the  Constitution  of  this 
state,  he  shall  prepare  a  schedule,  verified  by 
afildavlt,  of  all  his  property,  including  mon- 
eys, rights,  credits  and  choses  in  action  held 
by  himself  or  others  for  him,  and  specifying 
the  particular  property  which  be  claims  as 
exempt  under  tbe  provisions  of  said  article, 
and  after  giving  five  days'  notice,  in  writing, 
to  the  opposite  party,  bis  agent,  or  attorney, 
shall  file  the  same  with  tbe  justice  or  clerk 
Issuing  such  execution  or  other  process  or 
attachment;  and  the  said  Jnstlce  or  clerk 
shall  thereupon  issue  a  supersedeas  staying 
any  sale  or  further  proceeding  under  such 
execution  or  process,  or  attachment,  against 
the  property  in  such  schedule  described  and 
claimed  as  exempted,  and  by  returning  the 
property  to  the  defendant  Provided,  that  an 
appeal  may  be  taken  to  the  circuit  court  from 
any  order  or  Judgment  rendered  by  the  jus- 
tice of  the  peace  upon  the  filing  of  the  affida- 
vit and  executing  the  bond  required  in  other 
cases  of  appeal."    It  Is  not  contended  that 
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tbla  statute  was  not  fnlly  compiled  with.  The 
schedule  was  filed,  and  supersedeas  issued  as 
the  statute  required,  yet  aiq>ellaiit  contends 
that  It  was  the  duty  of  the  appellee  to  have 
the  sapersedeaa  served  upon  the  constable. 
It  ts  Bufficient  to  say  that  the  contention  of 
appellant  la  not  a  requirement  of  the  statute, 
and  for  this  court  to  sustain  appellant's  con- 
tention is  to  engraft  upon  the  statute  a  re- 
qalrement  not  made  by  the  statute  Itself.  Ap- 
pellant cites  In  support  of  his  contention 
Healy  t.  Connor,  40  Ark.  852,  but  that  case 
only  hol^  that  it  is  the  duty  of  the  person 
claiming  exemption  to  see  that  the  superse- 
deas is  Issued.  It  Is  a  requirement  of  the  stat- 
ute that  the  supersedeas  should  Issue,  and 
the  court  very  properly  held  that  the  party 
clalmlnK  Its  benefit  should  see  that  the  stat- 
nte  was  compiled  with.  The  appellee  gave 
notice  of  his  application  for  exemption,  as  the 
statute  required,  and  the  attorney  for  the  exe- 
cution creditor  was  present  and  resisted  It, 
and  after  the  supersedeas  was  issued  the 
same  was  delivered  to  the  said  attorney,  who 
forwarded  the  same  to  the  constable  making 
the  levy,  by  mall,  but  the  constable,  being  ab- 
sent, did  not  receive  It  It  is  therefore  con- 
clusive that  appellee  complied  fully  with  the 
statute,  and  the  attorney  of  the  creditor  who 
placed  the  ezecutiOb  in  the  hands  of  the  con- 
stable making  the  levy  was  cognizant  of  that 
facL  The  appellee  had  taken  every  step  that 
the  law  required  to  secure  his  exempt  prop- 
erty from  sale  Thompson  on  Homesteads 
and  Eixemptlons,  i  877,  says :  "A  sale  of  prop- 
erty exempt  by  law  from  executions  has  no 
effect  whatever  to  divest  the  owner  of  his 
title  and  vest  title  In  the  purchaser,  and  the 
owner  may  maintain  an  action  against  the 
purchaser  for  the  conversion  of  such  prop- 
erty. The  levy  on  such  property  lias  no  more 
elTect  to  change  title  than  a  levy  on  the  prop- 
erty of  a  third  person  would  have." 

We  are  of  the  opinion  that  appellant  ob- 
tained no  title  by  his  purchase,  and  the  court 
below  committed  no  error  in  directing  a  ver- 
dict twe  appellee,  and  the  judgment  is  there- 
fore affirmed. 

QIUj,  Q.  3.,  and  liAWBBNCB,  3.,  concur. 


FAULKNBB  v.  HUTCHINS, 

(Court  of  Appeals  of  Indian  Territory.    Nov. 
24,  1906.) 

L  Afpeai.— FAsnxa-^oinDKB  —  DifiuiSBAi. — 

AUENDUEHt. 

Carter's  Ind.  T.  St  |  782,  provides  that 
if  there  be  several  persons  against  whom  any 
judfpiient  may  have  been  rendered,  and  who  are 
entitled  to  brinx  a  writ  of  error  or  appeal 
thereftom,  living  at  the  time  of  bringing  the 
same,  they  ifaair  all  Join  therein,  except  where 
otherwise  provided  by  law,  and  if  any  are 
omitted  the  appeal  shall  be  dismissed  on  mo- 
tion, unless  one  or  more  of  such  persons  tie 
eDowed  by  the  court  to  proceed.  Beld  that, 
where  an  appeal  taken  by  one  of  several  de- 
lendacts   from   a  Joint   decree   was   dismissed 


for  want  of  severance  or  summons  served  on 
the  others,  it  could  not  be  reinstated  under  suck 
section  by  subsequent  proceedings  to  bring  the 
omitted  parties  In  by  notice  or  summons. 
1  Same. 

Where  a  decree  is  rendered  against  several 
defendants  jointly,  all  must  join  in  an  appeal 
therefrom. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {i  1703,  1796.] 

Appeal  from  the  United  States  Oourt  for 
the  Southern  District  of  the  Indian  Ter- 
ritory ;  before  Justice  Hosea  Townsend,  Feb. 
13,  1902. 

Action  between  R.  B.  Faulkner  and  John 
Hatchlns.  From  a  judgment  In  favor  of 
the  latter,  the  former  appeals.    Dismissed. 

B.  H.  West  and  Herbert,  Walker  &  Cannon, 
for  appellant  Ledbetter  &  Bledsoe^  for 
appellee. 

LAWRENCE,  J.  This  appeal  was  before 
this  court  at  its  September  term,  1902,  and 
upon  motion  the  appeal  was  dismissed  be- 
cause of  insufficient  record  appearing  In  the 
transcript  from  the  oourt  below.  See  Faulk- 
ner T.  Hutchlns  (Ind.  T.)  69  S.  W.  867.  The 
appeal  was  prosecuted  by  appellants  froto 
this  court  to  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  and  the  action  of  the 
court  below  was  there  affirmed  November  3, 
1903.  See  Faulkner  v.  Hutchlna,  126  Fed. 
362,  61  C.  a  A.  425.  The  Circuit  Court  of 
Appeals  In  Its  decision  states:  "The  decree 
in  this  case  was  against  R.  B.  Faulkner, 
Fayette  Owens,  Jim  Bends,  Minnie  Owens, 
and  John  Crisp,  for  possession  of  real  estate, 
and  against  R.  B.  Fauliuier,  Oeorge  W.  Hold- 
er, M.  W.  Riley,  and  M.  I*  Powers,  J.  T. 
Jack,  and  John  Droughan,  for  $560.  The 
appeal  was  taken  by  R.  B.  Faulkner  alone 
from  this  joint  decree,  and  there  is  no  evi- 
dence In  the  record  of  any  summons  or  sever- 
ance or  of  any  notice  to  the  other  defendants 
offered.  A  separate  appeal  by  a  single  party 
from  a  joint  decree  against  him  and  others 
cannot  be  maintained  without  notice  to  the 
other  defendants.  For  this  reason  the  Court 
of  Appeals  In  Indian  Territory  was  right, 
and  It  is  affirmed."  Since  the  mandate  of 
that  court  was  filed  In  this  court  an  attempt 
has  been  made  by  the  appellants  to  have  the 
parties  omitted  in  the  former  appeal  brought 
In  by  notice  or  summons,  in  an  attempt  to 
cure  the  defect  heretofore  appearing. 

Section  782  of  Carter's  Indian  Territory 
Statutes  provides:  "If  there  be  several  per- 
sons against  whom  any  judgment  may  have 
been  rendered,  and  who  are  entitled  to  bring 
a  writ  of  error  or  appeal  thereon,  living  at 
the  time  of  bringing  the  same,  they  shall  all 
join  therein,  except  where  it  may  be  other- 
wise provided  by  law;  and  If  any  are  omit- 
ted the  appeal  shall  be  dismissed,  on  motion 
of  the  appellee,  upon  due  proof  of  the  facts, 
unless  one  or  more  of  such  persons  be  allow- 
ed by  the  court  to  proceed."  We  are  of  the 
(pinion,  however,  that  this  section  of  the 
statute  does  not  relieve  the  appellants  1q 
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this  case.  The  appeal  has  already  been  dis- 
missed by  tills  court,  and  Its  action  con- 
firmed by  the  Circuit  Court  of  Appeals.  Any 
subsequent  proceeding  or  action  upon  the 
part  of  the  appellee  will  not  change  the  con- 
dition of  the  record  or  the  rights  of  the  ap- 
pellant In  the  case  of  Mason  y.  U.  S.,  136 
U.  S.  581,  10  Sup.  Ct  1062,  34  L.  Ed.  345. 
whicb  was  a  civil  action  upon  the  bond  of 
a  postmaster,  the  process  was  against  the 
postmaster  and  seven  sureties  Jointly.  Two 
of  the  sureties  died  before  trial,  and  the  suit 
was  abated  as  to  them.  Two  appeared,  and, 
together  with  the  postmaster,  went  to  trial 
in  defense.  The  default  of  the  remaining 
three  sureties  was  taken  before  proceeding 
to  trial.  The  Judgment  was  entered  against 
all  the  remaining  parties  impleaded  (the 
postmaster  and  the  five  sureties).  To  this 
Judgment  two  of  the  sureties  sued  out  a 
writ  of  error  without  Joining  the  other  par- 
ties or  summons  and  severance.  To  cure 
this  defect  the  plaintiffs  in  error  moved  the 
court  for  leave  to  amend  the  writ  of  error 
by  inserting  therein  their  names,  they  being 
yll  the  defendants  in  the  Judgment  rendered 
by  the  court  below,  and  also  by  a  similar 
amendment  of  the  citation  and  bond>  or.  In 
case  that  relief  could  not  be  granted,  it  was 
moved  for  an  order  of  severance,  so  that 
the  Judgment  rendered  in  the  court  below  be 
allowed  to  stand  and  the  two  plalntltb  in 
error  be  permitted  to  prosecute  the  writ  of 
error  and  their  assignments  made  upaa  the 
record  therein.  The  motion  to  amend  the 
writ  of  error,  citation,  and  bond  was  denied 
by  the  court  The  record  shows  that  all  the 
parties  defendant  in  the  conrt  below  have 
not  been  brought  Into  this  court  by  sum- 
mons or  notice,  and  therefore,  under  the 
most  liberal  rule,  the  appeal  would  have  to 
be  dismissed.  This  being  a  decree  in  equity, 
and  a  Joint  one  against  all  the  defendants, 
all  the  parties  must  Join  In  the  appeal  from 
it  Hardee  v.  Wilson,  146  U.  S.  170,  18  Sup. 
Ct  39,  36  Ia  Ed.  833. 

The  Judgment  of  the  trial  court  Is  affirmed, 
and  the  appeal  is  dismissed. 

GILL,  a  J.,  and  OliAYTON,  J.,  ooocur. 


TISHOMINGO  BlI/BCTRIC  LIGHT  ft 
POWER  CO.   et  al.  v.  BURTON. 

(Court  of  Appeals  of  Indian  Territory.    Nor. 
24,    1906.) 

1.  DismssAL  AWD  Nonsuit  —  Gboitrds  —  Dk- 

FKCTS  or  Petition. 

Mansf.  Dig.  |  6028,  provides  that  de- 
fendant may  demur  to  the  complaint  where  it 
appears  that  there  is  a  defect  of  parties,  and 
section  6016  provides  that  the  court  at  any 
time  before  the  defense  shall,  on  motion  of 
defendant,  strike  out  of  the  complaint  any  cause 
or  causes  of  action  improperly  joined  with  oth- 
ers. Held,  that  neither  misjoinder  of  parties 
nor  misjoinder  of  causes  of  action  are  reasons 
for  a  dismissal  of  the  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  17,  Dismissal  and  Nonsuit  {8  126,  134.] 


2.  Plfaping— Stbtkino  Out  Mattes. 

Mansf.  Dig.  {  5016,  provides  that  the  court 
shall,  on  motion  of  defendant  strike  out  of 
the  complaint  any  cause  improperly  joined. 
A  complaint  in  an  action  against  an  individual 
and  a  corporation  alleged  that  the  individual  de- 
fendant who  was  tile  principal  owner,  employed 
plaintiff  to  obtain  a  franchise  for  an  electric 
power  corporation,  that  plaintiff  secured  the 
franchise  and  that  his  services  were  ressonaUy 
worth  $100,  that  thereafter  the  individual  de- 
fendant employed  plaintiff  to  superintend  the 
construction  or  a  building  and  to  act  as  gen- 
eral manager  of  the  corporation,  which  serv- 
ices were  worth  $720.  The  defendants  moved 
to  strike  out  that  portion  of  the  complaint  which 
related  to  the  demand  for  $720  as  against  the 
individual  defendant  The  Jury  rendered  a 
verdict  for  plaintiff  against  ths  individual  de- 
fendant for  $400.  Held,  that  the  refusal  to 
grant  defendant's  motion  was  prejudidal  er- 
ror, inasmuch  as  plaintiff  was  not  entitled  to 
recover  more  than  $100  from  the  individual  de- 
fendant 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  g§  1147,  1151.] 

Appeal  from  the  United  States  Oonrt  for 
the  Southern  District  of  the  Indian  Terri- 
tory ;  before  Justice  Hosea  Townaend,  March 
4,  1904. 

Action  by  Z.  T.  Burton  against  the  Tis- 
homingo EHectrlc  Light  &  Power  Company 
and  others.  From  a  Judgment  in  favor  of 
plalntlfT,  defendants  appeal.  Reversed  and 
remanded. 

Appellee,  as  plalntlfT,  brought  an  action 
against  appellants,  as  defendants,  to  recover 
for  services  rendered  and  moneys  advanced 
by  appellee  for  which  defendants  had  the 
use  and  benefit  Complaint  alleges  that  de- 
fendant Foley  resides  in  the  state  of  Kan- 
sas ;  that  defendant,  the  Tishomingo  Electric 
Light  ft  Power  Company  is  a  corporation, 
duly  incorporated  under  the  laws  of  tbe 
state  of  Kansas,  and  engaged  in  tbe  business 
of  furnishing  light  and  power  by  means  ot 
electricity  in  the  tovni  of  Tishomingo,  Ind.  T. 
Alleges  for  cause  of  action  that  defendant 
Foley  is  president  and  principal  owner  of 
said  defendant  power  company ;  that  on  Feb- 
ruary 1,  1902,  defendant  Foley  employed 
plaintier  to  go  from  Kansas  to  Tishomingo 
and  use  his  efforts  and  skill  to  obtain  a  fran- 
chise from  the  council  of  said  town  for  tbe 
exclusive  right  to  conduct  an  electric  light 
and  power  company  for  a  period  of  20  years 
in  said  town,  and  employed  plaintiff  to  other- 
wise promote  the  interests  of  said  corpora- 
tion when  the  said  franchise  was  obtained; 
that,  puTsnant  to  said  request  plaintiff  went 
from  Parsons,  Kan.,  to  Tishomingo  and  did 
procure  for  said  Foley  an  exclusive  fran- 
chise for  an  electric  light  and  power  company 
for  a  period  of  20  years;  that  said  services 
were  reasonably  worth  the  sum  of  $100,  no 
part  of  which  has  ever  been  paid.  Plaintiff 
further  says  that,  after  procuring  said  fran- 
chise, said  Foley  employed  plaintiff  to  super- 
intend the  construction  of  a  building  neces- 
sary for  the  conduct  of  said  business  and  the 
placing  of  all  necessary  machinery  and  ap- 
paratus for  supplying  light  and  power  by 
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means  of  electricity  in  said  town  of  ^sliomin- 
go,  and,,  after  the  completion  of  said  Btmc- 
tore  and  appliances,  to  act  as  general  man- 
ager of  said  Foley  and  said  light  company  In 
the  conduct  of  the  business;    that  plaintiff 
was  to  recelTe  the  sum  of  |80  per  month  for 
acting  aa  such  general  manager;   that  plain- 
tiff acted  in  said  capacity  of  general  manager 
for  12  months;  that  said  services  are  worth 
$720  doe  llarch  1,  1903,  no  part  of  which  has 
been  paid;  that  plaintiff  bought  stamps  and 
stationary  that  were  used  in  the  interest  et 
said  business  and  for  defendant  of  the  value 
of  $9  and  advanced  |3  In  cash,  and  paid  out 
the  further  sum  of  |50  as  the  salary  of  3. 
A-  Porter,  no  part  of  which  has  ever  been  re- 
paid.   Plaintiff  prays  Judgment  against  de- 
fendant Fol^  and  said  power  company  for 
$882,  with  Interest  at  6  per  cent,  per  annum 
from  March  1,  1903.    Defendant  power  com- 
pany, appellant,  filed  its  separate  answer, 
and  defendant  Foley,  wpellant,  filed  his  sep- 
arate answer.  In  each  of  which  separate  an- 
swers each  allegation  of  appellee's  complaint, 
except  the  incorporation  and  business  of  said 
pow«  company,  and  that  Foley  is  its  presi- 
dent. Is  specifically  denied.    Defendants,  ap- 
pellants, filed  Joint  motion  to  dismiss  the  suit 
for  the  reasons:    First,  misjoinder  of  par- 
ties defendants;  second,  misjoinder  of  causes 
of  action.     This  motl(m  was  overmled,  de- 
fendants excepting.     Defendants,  appellants, 
filed  Joint  motion  to  strike  from  the  com- 
plaint the  demand  made  against  Foley  for 
$780   for   the   reason    that   suit    Is   brought 
against  said  power  company  and  said  Foley 
on  distinct  and  separate  demands.    This  mo- 
tion   was    overruled,    defendants    excepting. 
The  cause  was  tried  to  a  Jury.    Upon  con- 
clusion of  the  testimony,  defendants  (appel- 
lants) moved  the  court  "to  instruct  the  jury 
to  return  a  verdict  for  defendants  in  said 
cause  and  against  the  plaintiff,  for  the  rea- 
wn  that  the  plaintiff  failed  by  his  evidence 
Introduced  in  said  cause  to  show  any  cause 
of  action  against  defendants  In  the  manner 
and  form  alleged,  and  because  the  plaintiff 
failed  by  his  evidence  to  prove  bis  claim  as 
aliped,"  whidli  said  motion  was  overruled, 
defendants  excepting.     So  far  as  the  record 
discloses,  no  other  instructions  were  asked 
by  either  party  or  given  to  the  Jury  by  the 
ixmrt    The  Jury  returned  the  following  ver- 
dict in  the  case:    "That  the  Jury,  duly  im- 
paneled  and   sworn,    In   the   above-entitled 
cause,  do  from  the  law  and  evidence  find  the 
tones  In  favor  of  the  plaintiff  and  against 
tbe  defendant,  P.  T.  F<riey  and  find  for  plain- 
tiff in  the  sum  of  $400."    Upon  this  verdict 
of  tbe  Jury  the  court  pronounced  the  follow- 
ing Judgment:    "It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the 
plaintiff,  Z.  T.  Burton,  do  have  and  recover 
of  and  from  the  defendant  P.  T.  Foley  the 
som  of  $400,  with  Interest  at  the  rate  of  6 
per  cent  per  p""i""  from  date  of  said  ver- 
dict nntU  paid,  together  with  his  costs  In  this 


behalf  expended,  for  which  let  execution  is- 
sue." Appellants'  motion  for  a  new  trial 
was  overruled  by  the  court,  and  the  above 
Judgment  entered  '  on  the  verdict  Cause 
stands  here  on  appeal  by  defendants. 

W.  H.  Bingham,  for  appellants.  Mansfield, 
McMurray  &  Cornish  and  Treadwell,  Lucas 
Sc  Young,  for  appellee. 

OILL,  J.  (after  stating  the  facts).  Ap- 
pellants first,  second,  and  fourth  specifica- 
tions of  error  are  that  the  court  refused  to 
dismiss  the  action  on  their  motion,  for  reason 
of  misjoinder  of  parties  and  misjoinder  of 
causes  of  action.  Mansfield's  Dig.  i  5102 
(Ind.  T.  Ann.  St  1889,  {  3307)  provides  for 
what  causes  the  court  may  dismiss  an  action. 
Neither  misjoinder  of  parties  nor  misjoinder 
of  causes  of  action  appear  as  reasons  for  dis- 
missal. Instead,  the  statute  expressly  says, 
Mansfield's  Dig.  {  5028  and.  T.  Ann.  Bt  1809, 
S  3233) :  "The  defendant  may  demur  to  tbe 
complaint  where  it  aK>earB  on  its  face  either : 
"Flourth,  that  there  is  a  defect  of  parties 
j>Ialntiff  or  defendant'"  Mansfield's  Dig. 
I  5016  (Ind.  T.  Ann.  St  1889.  %  3221)  pro- 
vides: "The  court  at  any  time  before  the 
defense  shall  on  motion  of  defendant  strike 
out  of  the  complaint  any  cause  or  causes  of 
action  improperly  Joined  with  others."  Thus, 
it  appears  that  there  was  no  error  by  the 
court  in  refusing  to  dismiss  the  action. 

Appellants'  third  specification  of  error  is 
that  the  court  erred  in  overruling  the  motion 
to  strike  out  a  portion  of  the  complaint 
The  motion  was  as  follows:  "Now  come 
defendants  in  said  cause  and  move  the  court 
to  strike  from  the  complaint  of  plaintiff  tbe 
demand  made  against  P.  T.  Foley  in  said 
complaint  for  the  sum  of  $780,  for  tbe  rea- 
son that  said  suit  is  brought  against  P.  T. 
Foley  and  the  Tishomingo  Electric  Light  & 
Power  Company,  making  separate  and  dis- 
tinct demands— a  portlou  of  said  demand 
being  against  P.  T.  Foley,  and  a  portion 
against  the  Tishomingo  Electric  Light  & 
Power  CJompany."  While  this  motion  may 
be  open  to  criticism  as  not  being  altogether 
definite  and  specific,  still  it  does  challenge 
the  court  to  an  examination  of  the  com- 
plaint to  ascertain  whether  any  separate 
demand  Is  contained  therein  as  against  tbe 
power  company  from  the  demand,  if  any, 
against  said  Foley,  and  calls  upon  the  court 
to  strike  such  separate  demand.  If  any,  from 
the  complaint  The  complaint  alleges  an 
employment  of  appellee  by  Foley  to  do  a 
certain  thing — that  is,  to  go  to  Tishomingo 
and  secure  a  franchise  for  20  years  from  tbe 
council  of  said  town  for  the  "exclusive  right 
to  conduct  an  electric  light  and  power  com- 
pany, and  otherwise  promote  the  interests 
of  said  corporation  when  said  franchise  was 
obtained — ^that  appellee  performed  the  ser- 
vices pursuant  to  such  request  This  em- 
ployment was  by  Foley  as  an  Individual. 
There  Is  no  allegation  that  the  appellant 
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power  company  yraa  In  existence  at  the  time 
the  contract  was  made,  bat,  on  the  contrary, 
the  allegation  is  that  appellee's  services  pro- 
cured for  Foley  an  exclaslve  franchise  for 
an  electric  light  and  power  company  for  a 
period  of  20  years,  and  that  snch  services 
were  reasonably  worth  the  sunn  of  $10(X" 
Certainly,  Judgment  could  not  be  entered 
against  appellant  power  company  for  such 
siun  or  any  part  of  It. 

The  complaint  then  charges  that  the  de- 
fendant, Foley,  employed  plalntUT  to  supers 
Intend  the  construction  of  a  building  nec- 
essary for  the  conduct  of  said  business  and 
as  Its  general  manager,  and  that  plaintiff 
was  to  receive  |60  per  month  for  acting  as 
general  manager,  and  did  act  as  general 
manager  for  12  months;  that,  as  such  gen- 
eral manager,  he  expended  ^9  for  stamps 
and  stationery,  and  furnished  defendants 
$3  In  cash,  and  paid  for  their  use  $50.  The 
previous  allegation  is  that  defendant  Foley 
M  president  and  principal  owner  of  the 
Tishomingo  Electric  Light  &  Power  Oom- 
pany  for  which  company  these  services  were 
performed,  and  for  the  use  of  which  company 
the  moneys  were  advanced.  In  what  way 
can  P.  T.  Foley  as  an  Individual,  although 
president  of  the  power  company,  be  held  li- 
able individually  for  the  debt  of  the  corpora- 
tion? Certainly  the  president  of  a  corpora- 
ti<m  cannot  individually  be  responsible  for 
the  debt  of  such  corporation.  In  this  com- 
plaint we  have  two  distinct  propositions: 
First,  that  a  service  was  performed  for  P. 
T.  Foley,  as  an  individual,  which  was  rea- 
sonably worth  $100.  Second,  that  the  Tisho- 
mingo Electric  Light  &  Power  Company,  a 
corporation,  used  the  services  of  the  appellee 
for  12  months  as  its  manager  at  |60  per 
month,  and  that  such  services  were  worth 
1720,  and  that  appellee  advanced  $62  of  his 
money  for  the  use  and  benefit  of  said  cor- 
poration while  so  acting  as  general  manager. 
Certainly  judgment  could  not  be  entered 
against  appellant  Foley  as  an  individual  for 
the  value  of  services  rendered  to  said  appel- 
lant power  company  In  the  sums  claimed,  to 
wit,  $782,  and,  upon  the  court's  attention 
being  challenged  to  the  matter  by  motion 
to  strike  out  this  portion  of  the  complaint 
as  against  Foley,  it  should  have  sustained 
such  motion,  and  its  action  in  overruling  it 
was  error.  The  evidence  of  appellee  upon 
these  matters  distinctly  shows  that  said 
claims  were  separate  and  distinct.  He  says : 
"I  was  sent  to  Tishomingo  by  P.  T.  Foley 
in  1902  to  secure  an  exclusive  franchise 
for  an  electric  light  plant  from  Parsons, 
Kan.  I  came  to  Tishomingo  in  1902  and 
secured  for  P.  T.  Foley  and  myself  an  exclus- 
ive franchise  for  an  electric  light  plant  I 
took  the  matter  up  with  the  Commercial 
Club  and  discussed  same  with  the  dub,  and 
the  franchise  was  granted  later  by  the  city 
council  to  P.  T.  Foley  and  Z.  T.  Burton. 
After  the  franchise  was  granted,  Mr.  Foley 
purchased  the  machinery  and  I  superintend- 


ed the  construction  of  the  plant  After  the 
completion  of  the  plant  the  franchise  was 
sold  to  the  Tishomingo  Electric  Light  & 
Power  Company  by  P.  T.  Foley  and  Z.  T. 
Burton.  Foley  wrote  to  me  to  make  and 
send  him  a  deed,  and  I  made  a  deed  to  the 
Tishomingo  Electric  Light  &  Power  Company 
for  the  consideration  of  $1.  My  Berrices  in 
looking  after  and  managing  the  plant  after 
it  was  completed  were  reasonably  worth  the 
sum  of  $60  per  month,  and  I  was  to  have 
stock  to  compensate  me  for  my  services." 
Now,  In  what  way,  under  this  evidence,  can 
it  be  claimed  or  assumed  that  the  service 
rendered  by  appellee  for  the  corporation  be 
charged  up  against  Foley  as  an  Indlvidoal 
on  a  quantum  meruit  especially  whoi  the 
appellee  says  that  he  was  to  take  bis  pay  in 
stock  in  the  corporation?  Yet,  In  the  ver- 
dict of  the  Jury,  without  any  order  of  court 
striking  out  the  Tishomingo  Electric  & 
Power  Company  they  found  against  the  de- 
fendant Foley  alone  in  the  sum  of  $400,  and 
the  court  without  any  order  striking  out 
the  Tishomingo  Electric  Light  &  Power 
Company  as  party  defendant  entered  up 
Judgment  against  P.  T.  Foley  as  an  individ- 
ual on  the  verdict  for  $400.  The  only  tes- 
timony in  the  case  showing  liability  on  the 
part  of  Foley  adduced  by  appellee  was  for 
services  rendered  of  the  reasonable  value  of 
$100.  It  was  the  duty  of  the  court  to  have 
stricken  out  of  the  complaint  as  party  de- 
fendant the  Tishomingo  Electric  Light  & 
Power  Company,  and  all  claims  against  said 
company.  Had  the  court  done  this  the  claim 
then  would  have  been  against  P.  T.  Foley 
for  the  value  of  services  rendered  blm  to 
the  amount  of  $100,  and  the  Jury  could  not 
under  such  claim,  have  rendered  a  verdict 
for  more  than  $100.  Upon  presentation  of 
the  motion  for  a  new  trial,  the  verdict  should 
have  been  set  aside  and  new  trial  ordered. 
The  motion  to  strike  Out  of  the  complaint 
the  claim  against  the  Tishomingo  Electric 
Light  &  Power  Company  in  the  sum  of  $782 
should  be  sustained,  and  the  cause  again 
submitted  to  a  Jury. 

The  cause  is  reversed  and  remanded,  with 
directions  to  the  lower  court  to  proceed  In 
accordance  with  this  judgment 

CLAYTON  and  LAWRENCE,  JJ.,  concur. 


FOLSOM   et  al.  t.    HUNTER  et   aL 

(Court  of  Appeals  of  Indian  Territory.     Nov. 
24,  1906.) 

1.  FoBCiBu;   Ektbt   and   Dktairkb  —  E:i.b- 
uxNTS — Title. 

The  question  of  title  is  not  involved  in 
an  action  of  forcible  entry  and  detainer,  and  is 
immaterial  except  so  far  aa  it  tends  to  show 
plaintiff's  right  of  present  possession. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  23,  Forcible  Entry  and  Detainer,  |  35.] 

2.  Same— Pleading. 

In  an  action  of  forcible  entry  and  detainer, 
the  complaint  must  either  show   the   relation 
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of  landlord  and  tenant  ezistlne  between  plain- 
tiff and  defendant,  or  that  defendant  by  force 
and  arms  oasted  plaintifC  fnnn  posBesaion. 

8.  Sake — Davaqes— Writ  of  Inquibt. 

In  an  action  of  forcible  entry  and  detainer, 
plaintiff  gave  bond  and  obtained  a  writ  of  poa- 
•esaion.  After  the  sastaining  of  a  demurrer 
to  bis  complaint,  he  refused  to  amend,  where- 
apon  judgment  was  entered  for  the  return  of 
the  property  to  defendant  and  for  costs.  Held, 
that  it  thereby  became  the  duty  of  the  court, 
on  defendant's  motion,  to  award  a  writ  of  in- 
quiry to  aaaess  defendant's  damages. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TOl.  23,  Forcible  Entry  and  Detainer,  {  152.] 

4w   SAICB— POSSKSSION— BbTOBN— CONCLUSIVE- 

hkss. 

Wbeic,  in  forcible  entry  and  detainer, 
plaintiff  gave  bond  for  possession  at  the  com- 
mencement of  tlie  action,  and  obtained  a  writ  of 
possession,  the  officer's  return  showing  posses- 
sion delivered  to  plaintiff  was  conclusive  evi- 
dence that  he  had  possession  until  judgment 
for  damages  was  rendered  in  an  action  on  the 
bond. 

Appeal  from  the  United  States  Conrt  for 
the  Sontbern  District  of  the  Indian  Terrl- 
toir:  before  Justice  J.  T.  DickerBon,  June 
22,  1901. 

Action  by  I.  W.  Folsom  and  others  against 
J.  C.  Hunter  and  others.  From  a  judgment 
In  favor  of  defendants^  plaintiffs  appeal. 
AfflmiGd. 

L.  S.  Dolman,  for  appellants. 

LAWKENCB,  J.  June  19,  1908,  appellant 
(plaiotifl  below)  filed  his  amended  complaint, 
in  which  he  complained  of  J.  C.  Hunter, 
W.  Ij.  ■Wills,  Lawrence  Arnold,  J.  W.  Thrash- 
er, Wilson  Weaver,  J.  P.  Plank,  J.  R.  Wil- 
liams, W.  H.  H.  Keltner,  and  H.  B.  Carpen- 
ter, alleging  that  he  Is  a  Choctaw  Indian  by 
blood,  and  all  the  defendants  are  citizens  of 
the  United  States,  and  not  monbers  of  any 
tilbe  of  Indians,  except  said  Keltner,  who 
claims  to  be  a  member  of  the  Choctaw  tribe 
by  marriage.  For  cause  of  action  he  says: 
That  be  Is  the  owner  of  and  entitled  to  the 
immediate  possession  of  300  acres  of  land, 
describing  it  That  he  claims  title  by  vir- 
tue of  being  a  member  of  said  tribe  of  In- 
dians, on  the  roll  as  such,  and  also  that  Israel 
Foisom,  a  member  of  said  tribe  by  blood, 
Mgregated  the  said  described  land  from  the 
public  Chickasaw  and  Choctaw  domain,  took 
possession  by  Inclosing  It  with  a  fence  and 
patting  It  Into  a  state  of  cultivation.  That 
laid  Israel  Folsom  died,  and  hie  representa- 
tives conveyed  same  to  his  brother,  Don 
Folsom,  a  member  of  said  tribe  by  blood, 
who  conv^ed  It  to  H.  O.  McBride,  a  member 
of  said  tribe  by  blood,  and  that  said  McBride 
ODnveyed  the  same  to  this  plaintiff.  That 
at  the  time  of  said  s^regation  no  other  mem- 
ber of  either  the  Choctaw  or  Chickasaw 
tribes  of  Indians  had  or  made  any  claim  to 
Hid  land,  except  those  herein  mentioned. 
That  at  the  time  this  action  was  begun,  Sep- 
tember 8,  1000,  plaintiff  had  selected  said 
land  as  his  allotmoit,  and  was  not  then  oc- 
cnpying,  using,  or  claiming  more  than  the 
pro  rata   share  of   Chickasaw  or  Choctaw 


land  for  himself  and  family,  and  at  the  com- 
mencement of  the  action  was  the  owner  and 
entitled  to  the  Immediate  possession  of  said 
described  land.  In  the  year  1898,  while 
said  land  belonged  to  said  McBride,  J.  C. 
Pelton  was  occupying  same  as  a  subtenant 
of  McBride.  That  his  time  expired  Decem- 
ber 81,  1898.  December  15,  1898,  J.  C. 
Hunter,  defendant,  entered  upon  said  land 
under  an  agreement  with  Pelton  to  assist 
him  in  gathering  his  crop  for  the  use  of  a 
bouse,  and  Hunter's  right  of  occupancy  ex- 
pired December  81,  1898,  and  he  never  had 
any  other  right  of  occupancy.  McBride  con- 
veyed to  plaintiff  August  26,  1899,  a  copy 
of  the  deed,  being  attached  as  Exhibit  A 
Plaintiff  has  notified  said  Hunter,  defendant, 
in  writing,  to  vacate  said  premises  and  de- 
liver same  to  plaintiff,  and  defendant  has 
refused  to  do  so,  and  has  so  unlawfully 
possessed  same  since  January  1,  1899.  At 
daybreak  January  1,  1901,  the  other  said  de- 
fendants, armed  with  guns  and  pistols,  and 
at  the  Instance  of  defendant  Hunter,  unlaw- 
fully and  forcibly  entered  upon  a  porti<m  of 
said  premises  and  ejected  the  tenants  of 
plaintiff  who  were  then  occupying  a  part 
thereof,  and  by  reason  thereof  plaintiff  has 
been  damaged  in  the  sum  of  $1,000.  Plain- 
tiff asks  for  summons  for  defendants.  Judg- 
ment for  possession,  and  for  damages  and 
costs. 

June  21,  1904,  defendant  S.  H.  Butler,  spe- 
cial administrator  of  J.  C.  Hunter,  deceased, 
filed  demurrer  to  said  amended  complaint, 
and  same  was  sustained  by  the  court  June 
22,  1904,  and,  plaintiff  declining  to  further 
amend,  the  action  was  ordered  dismissed  at 
cost  of  plaintiff,  for  which  judgment  was  ren- 
dered, to  which  plaintiff  duly  excepted.  At 
the  commencement  of  the  action  plaintiff 
gave  bond  in  the  sum  of  $1,000,  with  sureties, 
whereupon  a  writ  of  possession  issued,  which 
was  executed  and  possession  delivered  to 
plaintiff  as  shown  by  return  of  officer  filed  in 
the  court  Upon  motion  of  defendant  a  writ 
of  inquiry  was  Issued  after  rendition  of  said 
Judgment,  and  damages  assessed  by  a  jury, 
finding  damages  in  favor  of  defendant  and 
against  plaintiff  and  his  sureties  in  the  sum 
of  $1,560,  for  which  Judgment  was  rendered, 
and  plaintiff  excepted  and  moved  for  a  new 
trial,  which  motion  was  overruled,  and  plain- 
tiff excepted. 

Appellant  assigns  a  ntmiber  of  alleged  er- 
rors, all  embraced  in  the  following  named: 
Error  of  court  in  sustaining  demurrer  to 
amended  complaint  ETrror  in  permitting 
witness  Plank  to  testify  as  to  the  reasonable 
rental  value  of  place  for  the  years  1901, 
1902,  and  1903,  over  objection  of  plaintiff. 
Error  in  the  court  refusing  to  allow  plain- 
tiff to  show  by  witness  McLamore,  the  officer 
who  executed  the  writ  of  possession,  wheth- 
er or  not  be  did  actually  dispossess  anyone 
from  the  premises  in  question,  and  that  he 
only  removed  defendant  Keltner.  Error  in 
refusing  plaintiff  to  prove  by  witness  West- 
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morelftnd  that  Keltner,  defendant,  had  a 
crop  on  the  place  In  1901,  and  also  by  the 
same  witness  bow  much  of  said  place  was 
claimed  by  defendant  Hunter.  Error  of  the 
court  In  Instructing  the  jury  to  return  a  ver- 
dict for  the  reasonable  rental  value  of  the 
place  for  the  years  1901,  1902,  and  1903. 
Error  of  the  court  in  not  rendering  Judgment 
In  favor  of  all  the  defendants  named  in  the 
writ  against  the  plaintiff. 

Only  three  errors  are  necessary  to  be  con- 
sidered. First,  as  to  the  sustaining  of  de- 
murrer to  the  amended  complaint;  second, 
as  to  the  admission  of,  and  refusal  to  admit, 
certain  evidence  over  objections  of  appel- 
lant ;  and,  third,  a«  to  the  instructions  of  the 
court  to  the  Jury.  The  action  sought  to  be 
brought  was  forcible  detainer,  under  the 
statute.  At  common  law  forcible  entry  and 
forcible  detainer  were  distinct  actions — crim- 
inal and  not  clvlL  The  statute  providing  for 
their  trial  as  dvU  actions  confined  them 
to  two  conditions  of  fact — the  one  when  a 
traant  wrongfully  held  over  after  the  ex- 
piration of  his  term  and  refused  to  sur- 
render after  demand,  and  the  other  where  a 
stranger  by  force  and  violence  wrongful- 
ly and  unlawfully  gained  possession.  The 
question  of  title  is  not  involved  in  this  ac- 
tion, and  Is  immaterial,  except  so  far  as 
tending  to  show  the  plaintiff's  right  of  pres- 
ent poesession.  Under  this  action  the  com- 
plaint must  necessarily  show,  by  apt  plead- 
ing, that  either  the  relation  of  landlord  and 
tenant  exists  between  plaintiff  and  defend- 
ant, or  that  defendant  by  force  and  arms 
ousted  the  plaintiff  from  possession.  There 
can  be  no  serious  contention  that  the  amend- 
ed complaint  in  this  case  does  clearly  and 
by  apt  words  show  that  either  of  such  state 
of  facts  existed  when  the  action  was  begun. 
If  all  the  facts  were  proved  as  alleged,  the 
verdict  and  Judgment  should  have  been  in 
favor  of  defendant  and  against  plaintiff. 
For  the  same  reason,  it  was  proper  that  a 
demurrer  should  be  interposed,  sustained, 
and,  upon  refusal  of  plaintiff  to  amend,  it 
was  the  duty  of  the  court  to  dismiss  the 
complaint  and  render  Judgment  for  the  re- 
turn of  the  property  to  defendant,  and  for 
costs.  It  became,  and  was,  the  duty  of  the 
conrt,  upon  motion  of  defendant,  to  award 
him  a  writ  of  Inquiry  for  a  Jury  to  assess 
the  damages,  and  thereon  to  render  Judgment 
against  plaintiff  therefor.  This  the  court 
did.  The  record  shows  that  plaintiff  gave  a 
bond  for  possession  for  |1,000  at  the  com- 
mencement of  the  action,  and  thereby  ob- 
tained a  writ  of  possession,  which  was  duly 
executed,  as  shown  by  the  officer's  return, 
which  was  conclusive  evidence  in  the  pro- 
ceeding for  award  of  damages  that  he  had 
possession  from  then  until  the  Judgment  for 
damages.  The  court  did  not  err  in  allowing 
proof  thereunder,  did  not  err  in  refusing 
piaintifT's  motion  to  exclude  same,  and  did 
not  err  in  instructing  the  Jury  that  the  meas- 
ure of  damages  was  the  reasonable  rental 


value  of  the  premises  from  the  service  of  eald 

writ  of  possession  until  day  of  Judgment. 

There  being  no  error.  Judgment  is  affirmed. 

GILL,  C.  J.,  and  CLAYTON  and  TOWNS- 
END,  JJ.,  concur. 


ST.  LOUIS  &  8.  F.  R.  CO.  v,  SHARROCK 

et  al. 

(Court  of  Appeals  of  Indian  Territory.    Nov. 
24,    1906.) 

1.  Cabbiebs— Cabbiaob  of  Live  Stock— Con - 
TBACT  of  Shipment— Limitation   of  Lia- 

BILIK. 

A  contract  of  shipment  of  horses,  which 
recites  that  the  horses  are  valued  at  $60  per 
head,  which  valuation  is  named  for  the  purpose 
of  securing  a  reduced  rate  of  freight,  and  which 
binds  the  shipper  to  such  valuation  in  case  of 
loss,  fixes  the  amoant  of  recoveir  in  case  of 
total  loss,  and  estops  the  shipper  from  demand- 
ing a  greater  sum  and  the  carrier  from  re- 
ducing It. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §g  93^-939,  697-T19.] 

2.  Appkai/— Habmuess  Ebbob. 

Where  a  verdict  is  authorized,  errors  in 
rulings  on  the  admission  or  rejection  of  evi- 
dence or  in  the  instructions  are  without  preju- 
dice. 

[Ed.  Note.— For  cases  in  i  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S  4034.] 

Appeal  from  the  United  States  Conrt  for 
the  Southern  District  of  the  Indian  Terri- 
tory; before  Justice  Hosea  Townsend,  Nov. 
11.  1904. 

Action  by  A.  N.  Sharrock  and  another 
against  the  St  Louis  &  San  Francisco  Rail- 
road Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

P.  L  Soper,  for  appellant  Cruce,  Cruce  & 
Bleakmore,  for  appellees. 

LAWRENCE,  J.  November  29,  1902,  ap- 
pellant a  common  carrier,  by  written  agree- 
ment with  appellees  undertook  to  ship  in 
two  cars  72  horses  from  Roff,  Ind.  T.,  to 
Kansas  City,  Mo.  In  consideration  of  a  re- 
duced rate  of  freight  the  liability  of  the  ap- 
pellant was  limited  and  that  of  appellees  en- 
larged, in  that  appellant  should  only  be  liable 
for  damage  resulting  to  said  animals  front 
its  negligence  in  the  handling  of  said  cars 
after  receipt  thereof  and  for  negligence  In 
transportation.  Appellees  assumed  the  duty 
of  selecting  the  cars  upon  which  to  load  the 
horses,  of  seeing  that  all  openings  were  closed 
and  securely  fastened  and  kept  in  that  con- 
dition, and  of  notifying  the  carrier  of  any 
defect  appearing  In  the  cars,  and  of  making 
demand  in  writing  for  other  cars  if  neces- 
sary, of  loading  and  nnloading,  and,  when 
necessary,  reloading  the  stock,  feeding,  water- 
ing, and  attending  to  same  at  their  risk  and 
expense,  and,  as  a  condition  precedent  to 
recovery  for  damages  for  delay,  loss,  or  in- 
jury to  the  horses,  the  giving  appellant 
written  notice  of  the  claim  therefor  before 
the  stock  should  be  removed  from  point  of 
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shipment  or  point  of  destination,  and  before 
the    aame    was   mingled   with    other   stock, 
and  wltbln  one  day  after  their  delivery  at 
destination;     and    further,    that   no    action 
Bhoald  be  commenced  after  six  months  from 
the  time  the  cause  of  action  should  accrue, 
and  that  In  consideration  of  free  tran^Ktrta- 
tion  for  tivo  persons  to  go  with  said  stock,  as 
ecap\oj6a  of  shippers,  appellees  were  to  look 
after  and  care  for  same,  and  that  the  stock 
should  be   In  the  sole  charge  of  such  per- 
sons for  the  purposes  of  attention  and  care. 
It  appears  that  the  line  of  appellant's  road 
Is    continuous    from    place   of    shipment   to 
place  of  destination.    It  Is  alleged  In  the  com- 
plaint that  the  horses  were  delivered  to  ap- 
pellant at  said  place  of  shipment,  properly 
loaded  In   the  cars  famished  by  appellant, 
and  that  the  animals  were  In  sound  health 
and  excellent  condition,  and  by  proper  han- 
dling of  said  cars  would  have  reached  the 
place  of  destination  In  like  condition;   that 
the  cars  were  part  of  a  long  train,  which 
was  carelessly  and  negligently  operated  and 
nm  by  appellant  at  a  high  rate  of  speed, 
and  frequently  stopped  and  started  suddenly 
and  violently,  causing  great  and  severe  con- 
clusion of  the  cars  containing  the  animals 
with  other  cars  of  the  train,  thereby  throw- 
ing the  animals  with  great  force  and  violence 
against  the  floor,  sides,  and  ends  of  the  cars 
in  which   they  were  so   confined,   whereby 
many  of  tbem  were  killed  outright,  and  the 
remainder   so   badly   Injured  as   to   render 
than  utterly  worthless;  and,  moreover,  that 
these  acts  ot  appellant  were  done  after  con- 
tinnal  protest  of  appellees,  their  importuni- 
ties that  the  cars  containing  the  horses  be 
Kparated  from  said  train,  and  appellees  be 
allowed  to  unload  and  care  for  said  horses, 
but  appellant  denied  such  request,  and  will- 
fully, wrongfully,   and  negligently,   and  In 
disregard  of  the  rights  of  the  appellees,  con- 
tinned  to  so  operate  said  train  to  the  said 
place  of  destination,  Kansas  City,  Mo. ;  that 
many  of  said  horses  were  dead,  and  the  re- 
mainder crippled,  bruised,  and  maimed  so 
iMdly  as  to   render   than   without   market 
Talne  at  said  place  of  destination.     It  is 
hirther  averred  that  appellees.  Immediately 
upon  the  arrival  of  said  cars  at  place  of 
^rttoatlon,  gave  appellant  notice  in  writing 
of  the  damaged  and  worthless  condition  of 
tbe  horses,  and  their  claim  for  damages  there- 
tot  in  the  snm  of  ^,320. 

The  answer  denies  that  the  horses  were 
^  good  condition  when  loaded  upon  the  cars, 
•wt  were  gaunt  and  weak  for  want  of  food, 
and  not  in  fit  condition  for  shipment ;  denies 
tti  negllgoice  in  so  operating  the  train 
•»  to  cause  the  horses  to  be  thrown  with 
Bttt  force  against  the  sides,  ends,  and  floors 
of  the  cars,  or  that  it  otherwise  carelessly 
(grated  the  train,  but  states  that  the  train 
*W  operated  in  a  careful  and  proper  manner, 
ud  U  said  animals  were  injured  it  was  be- 


cause of  their  gauntness  and  weakness  and 
their  physical  condition  at  the  time  of  ship- 
ment It  denies  that  the  appellees  during 
said  transit  protested  against  the  manner 
in  which  the  animals  were  being  carried, 
and  the  injury  to  them  thereby,  and  asked 
that  the  cars  be  set  out  of  said  train,  that 
they  might  unload  and  care  for  them,  and 
states  that  if  any  of  them  were  killed,  crip- 
pled, maimed,  and  bruised  to  any  degree 
whatever  the  same  was  caused  by  their  wild, 
unruly,  and  weak  condition,  and  the  said 
maiming  was  caused  by  their  vlclousness  to 
each  other.  It  Is  further  averred  in  the  an- 
swer that  when  the  train  arrived  at  Cherokee, 
Kan.,  before  reaching  Kansas  City,  the  ap- 
pellees refused  to  have  anything  to  do  with 
the  cars  of  horses,  and  appellant  unloaded 
said  horses,  and  sold  and  disposed  of  the 
same  to  the  best  advantage  for  $508.50,  but 
that  the  expense  of  handling  them  was 
$288.35,  leaving  a  balance  of  $220.15,  which 
amount  has  been  tendered  appellees  in  open 
court 

There  were  two  applications  for  shipment 
of  the  stock  In  question,  of  the  same  tenor 
for  each  car  of  stock,  which  constitute  parts 
of  the  contracts  of  shipment  and  were  read 
in  evidence  as  such,  each  as  follows: 

"To  the  St  Louis  &  San  Francisco  Rail- 
road Company:  The  undersigned  ofCers  for 
shipment  over  your  road  36  head  of  horses 
from  Hoff,  Ind.  T.,  to  Kansas  City,  Mo.,  each 

head  of  the  estimate  weight  of pounds, 

and  valued  at  sixty  dollars  per  head,  and 

head  of from  .  to  — — 

each  bead,  of  the  estimated  weight  of - 

pounds,  and  valued  at  dollars  per 

,  which  valuation  Is  named  by  me  for 

the  purpose  of  securing  a  reduced  rate  of 
freight  on  this  shipment;  and  I  agree  that 
In  case  of  loss  or  damage  to  same,  said  valua- 
tion, so  named,  shall  be  conclusive  should 
I  make  any  claim  for  such  loss  or  damage 
against  any  carrier  over  whose  line  they  may 
pass.  This  application  Is  an  election  on  my 
part  to  avail  myself  of  a  reduced  rate  by 
making  this  shipment  under  the  following 
contract,  limiting  the  liability  of  such  car- 
rier. Instead  of  shipping  the  same  at  a  higher 
rate  without  such  limitations.  J.  H.  Shar- 
rock.  Owner  or  Shipper.  Witness:  W.  M.  C. 
Whlrt" 

"The  St  Louis  &  San  Francisco  Railroad 
Company  accepts  this  shipment  and  the  above 
valuation  as  a  basis  for  fixing  the  rate  of 
freight  thereon.  St  Louis  &  San  Francisco 
Railroad  Company,  By  J.  O.  Livingston, 
Agent" 

The  court  charged  the  Jury  substantially 
that  the  only  theory  upon  which  the  plain- 
tiffs ask  to  recover  is  the  negligence  ot  tbe 
defendant     which     It     could    not     contract 
against  and  the  question  to  be  determined 
was  whether  It  had,  under  the  proof,  been 
negligent    If  negligent,  then  plalntlflB  would 
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have  a  right  of  action  to  recover  damages 
that  they  sustained  by  virtue  of  the  negli- 
gence of  the  agents  and  employes  of  defend- 
ant "The  defendant  denies  that  they  were 
careless  or  negligent  in  any  respect;  that 
they  conducted  their  trains  in  a  reasonably 
orderly  and  proper  manner.  That  proof  is 
all  before  you,  and  you  have  to  determine 
from  the  evidence  whether  there  was  any 
negligence  or  not.  The  burden  is  upon  the 
plaintltCs  to  establish,  by  a  fair  preponderance 
of  the  evidence,  the  allegations  and  state- 
ments they  make  in  their  complaint.  Tou 
are  the  sole  judges  of  the  weight  of  the  testi- 
mony, and  of  the  credibility  of  the  witnesses 
who  have  testified.  The  question  of  fact  la 
one  exclusively  for  your  consideration." 
PlaintifFs  claim  that  by  reason  of  negligence 
and  carelessness  of  defendant  the  stock  was 
so  Injured  and  damaged  that  they  turned  it 
over  to  the  railroad  company,  and  refused 
to  do  anything  further  with  it;  that  defend- 
ant denies  any  such  negligence,  and  saya 
that,  if  the  stock  was  damaged,  that  It  le 
«xempt  from  liability  under  the  terms  of 
the  contract  by  reason  of  the  stock  being 
In  a  weak  condition  and  not  suitable  for 
shipment;  that  "the  stock,  it  appears,  was 
taken  to  Kansas  City,  and  the  railroad  com- 
pany had  charge  of  it,  and  It  endeavored  to 
sell  It  there,  and  did  not  succeed,  and  ship- 
ped It  to  some  point  in  the  state  of  Missouri, 
where  the  stock  was  sold  by  the  railroad 
company,  •  •  •  and  after  deducting  the 
expenses,  freight  charges,  etc.,  there  was 
a  balance  left  of  $222.15,  which  they  bring 
into  court  and  tender  to  plaintifFs;  that  Is, 
they  admit  their  liability  for  |222.15,  and 
say  that  they  received  that  much  out  of  the 
stock  over  and  above  the  costs  and  expenses 
they  were  put  to.  Now,  If  from  the  evi- 
dence you  are  satisfied  that  these  plaintiffs 
should  recover  only  that  $222.15,  by  reason 
of  the  fact  that  amount  had  been  tendered 
to  them,  which  they  have  declined  to  accept 
«  *  •  then  the  defendant  would  not  be 
liable  for  the  costs,  because  he  has  offered 
that  amount  and  brought  it  into  court,  and 
the  judgment  would  be  against  the  defend- 
ant for  $222.15  and  against  plaintiffs  for 
costs.  But  if  you  are  satisfied  that  the  plain- 
tiffs should  recover  more  for  the  loss  of 
stock  or  for  the  damage  by  reason  of  the 
negligence  of  the  defendant,  and  yon  are 
satisfied  from  the  evidence,  by  a  fair  pre- 
ponderance, that  they  have  been  negligent, 
then  your  verdict  should  be  for  the  plaintiffs 
for  whatever  sum  you  in  your  judgment,  ac- 
<x>rding  to  the  evidence,  may  determine  that 
they  would  be  entitled  to  recover  by  reason 
of  that  negligence;  that  is,  negligence  out- 
side of  the  conditions  of  the  contract  The 
defendant  claims  a  verdict,  by  the  terms  and 
conditions  of  the  contract,  from  the  negli- 
gence of  the  plaintiffs  and  the  wealuiess  of 
the  horses;  saying  that  they  were  not  In  a 
lit  condition  for  shipment    You  have  heard 


the  whole  case  and  heard  the  evidence,  and 
with  due  regard  to  the  fact  that  the  pre- 
ponderance is  upon  the  plaintiffs  to  establlsli 
by  a  fair  preponderance  of  the  evidence,  you 
can  determine  this  case  now  under  the  terms 
of  the  contract  and  the  proof." 

Attorney  for  appellant  excepts  to  the  state- 
ments as  to  measure  of  damages  given  by 
the  court  to  the  jury. 

The  attorney  for  appellees  asked  the  charge 
that  plaintiffs  could  not  recover  tieyond  $60 
for  any  one  horse,  because  ttiat  was  named  in 
the  contract  "By  the  Ck)urt  It  is  true,  but  tbe 
contract  controls  that  matter  as  far  as  the  lim- 
itation is  concerned,  and  that  is  merely  the 
maximum  limitation.  The  terms  of  the 
contract  fixes  the  relationship  of  the  parties." 

Attorney  for  appellees  further  requested 
the  Instruction  to  the  jury  as  follows: 
"Paragraph  10  of  this  contract  provides  that 
In  case  of  total  loss  of  any  stock,  where  the 
valuation  becomes  material,  the  value  of 
$60  shall  be  conclusive  upon  both  parties. 
We  request  the  court  now  to  charge  the 
jury  that  if  they  find  any  stock  was  totally 
destroyed  through  the  negligence  of  the  de- 
fendant, without  the  contributory  negligence 
of  the  plaintiffs,  that  as  to  the  number  de- 
stroyed they  shall  find  the  sum  of  $60.  By 
Attorney  for  Appellant:  The  only  question 
Is,  what  constitutes  total  destruction?  By 
tbe  Court:  I  take  It  that  this  Is  pretty 
near  total." 

Defendant  excepted  to  the  last  Instruction. 
The  case  was  tried  by  a  jury,  which  found 
in  favor  of  appellees,  and  assessed  their 
damages  at  $3,000.  Motion  was  made  for 
new  trial  on  the  grounds  that  tbe  verdict 
was  against  the  law  and  tbe  evidence ;  that 
tbe  court  erred  In  admitting  testimony  over 
the  objection  of  the  defendant,  and  refusing 
to  exclude  testimony  from  the  jury  asked  by 
appellant  on  account  of  Irrelevancy  and 
immateriality;  and  erred  In  its  instruction 
to  the  jury  as  to  the  law  of  the  case,  and 
refused  to  charge  as  requested  by  appellant. 
The  motion  was  overruled,  and  judgment 
was  entered  on  the  verdict 

Tbe  assignment  of  errors  by  appellant  is 
a  repetition  of  the  grounds  of  the  motion 
for  new  trlaL  It  Is  only  necessary  to  con- 
sider tbe  action  of  the  court  in  Instructing 
the  jury,  and  In  admitting  and  excluding 
evidence  over  the  objection  and  exception  of 
appellant 

It  is  admitted  by  the  appellees,  as  con- 
tended for  by  appellant,  that  the  measure 
of  damages,  as  a  general  rule,  would  have 
been  the  difference  between  the  market  value 
of  the  horses  in  Kansas  City  in  the  condition 
In  wblch  they  should  have  arrived  and  their 
market  value  in  the  condition  in  which  they 
did  arrive,  and,  ordinarily,  the  proof  of  the 
value  of  those  horses  would  have  been  con- 
fined to  their  value  In  that  market  It  is 
contended,  however,  by  appellees  that  the 
evidence  in  the  case  shows  that  there  was 
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no  ziutket  value  for  ancb  property  In  Kansas 
CUy  at  tbe  time  of  Its  arrival  tbere,  and 
this  clearly  appears  from  tbe  testimony  of 
J.  M.  Grant,  principal  witness  for  tbe  ap- 
pelant, and  tbe  only  witness  wbo  testified 
as  to  market  value  in  Kansas  City.  He 
stated  that  be  bad  been  in  tbe  bone  and 
male  bualnesB  tbere  for  elgbt  years ;  tbat  be 
pnt  tbe  borses  up  for  sale  at  that  place  for 
tbree  or  four  days,  and  found  it  impossible 
to  sell  tbem  on  tbe  market,  and  tbat  tbere 
really  was  no  market  value  for  tbem.  It 
was  a  question  of  fact  for  tbe  Jury-  to  de- 
termine from  all  tbe  evidence  wbetber  tbls 
want  of  market  valne  was  caused  by  tbe 
negligence  of  appellant  In  its  shipment,  or 
because  of  tbe  condition  of  the  animals  when 
they  were  delivered  for  shipment,  or  be- 
cause of  their  wild  and  yidons  disposition 
toward  each  other,  under  proper  instruc- 
tions from  tbe  court  Whether  or  not  tbe 
market  value  of  the  borses  was  destroyed  or 
impaired  because  of  tbe  negligence  of  ap- 
pellant Is  tbe  pivotal  point  in  tbe  case  and 
one  of  fact 

Tbe  qnestion  as  to  whether  or  not  tbe 
court  properly  instructed  tbe  jury  as  to  tbe 
etemoits  of  tbe  measure  of  damages  we 
tbink  is  not  material  to  consider.  Tbe  con- 
tract fixed  the  measure  of  tbe  value  of  tbe 
borses  in  case  of  their  loss  or  destruction 
through  tbe  fault  of  appellant  at  |60.  This 
was  made  for  the  benefit  of  appellant,  was 
a  limitation  in  Its  favor,  and  is  to  be  taken 
as  tbe  amount  of  recovery  to  be  had  by  ap- 
pellees in  case  of  total  loss  under  such  clr- 
camstances,  fixed  and  liquidated  by  tbe  con- 
tract of  shipment  thereby  estopping  tbe 
shippers  from  demanding  a  greater  price 
and  the  appellant  from  reducing  the  price. 
We  think  tbls  is  tbe  construction  to  be  given 
tbe  contract;  otherwise,  tbe  contract  would 
lack  tbe  necessary  element  of  mutuality. 
Hart  V.  Penn.  R.  R.  Go.,  112  U.  S.  840,  B 
Sop.  Ct  151,  28  L.  Bd.  717. 

It  appears  tbat  the  appellant  being  un- 
able to  dispose  of  tbe  borses  in  question  in 
tbe  market  at  Kansas  Olty,  shipped  tbem  to 
another  place,   where  appellant   after  con- 
■Iderable  effort  realized  for  tbe  entire  lot 
o{  borses  the  net  sum  of  $220.15.    Tbls  is 
to  Ik  takai,  from  tbe  terms  of  tbe  contract 
and  the  facts  found  by  the  Jury,  as  the  value 
of  tbe  horses  on  arrival  at  their  destination, 
and  the  difference  between  this  amount  and 
tbe  value  of  tbe  horses  at  time  of  shipment 
was  found  by  the  Jury  to  be,  in  round  num- 
bers, $3,000.    A  careful  reading  of  the  evi- 
dence does  not  show  tbat  such  verdict  was 
tbei^  unauthorlssed,  and  if  error  was  com- 
mitted by  the  trial  court  in  ruling  upon  the 
admission  or  exclusion  of  evidence,   or  of 
violating  an  abstract  rule  of  law  In  instruct- 
ing the  Jury,  it  was  without  prejudice  to 
tbe  appellants. 
Tbe  Judgment  is  therefore  affirmed. 

GILL,  a  J,  and  CLAYTON,  J.,  concnr. 
88  8.  W.— 11 


8HABBOOK  v.  KRmGBR. 

(Court  of  Appeals  of  Indian  Territory.     Nor. 

24,  1906.) 

1.  IRDIAKS— Reooveby  or   LANn— Natubb  ov 
AonoN  or  FOBCIBLK  Dbtaireb. 

The  Oortia  act  approved  Jnne  28,  1888 
(30  Stat  496,  c  617),  providing  for  recovery  of 
value  of  improvements  placed  on  lands  l>elonK- 
ing  to  certain  Indian  tribes,  or  membeis  there- 
of, by  persons  in  possession  nnder  contracts 
ezecated  prior  to  January  1,  1898,  did  not 
change  the  character  of  an  action  by  a  mem- 
l>er  of  one  of  those  tribes  of  forcible  detainer 
from  a  law  action  to  a  suit  in  equity. 

2.  JUBT— WAIVia    OF    RiaHT    TO    JUBT   Tbiai. 

— Tbakstsb  ot  Cause  to  Bquity  Docket. 
Parties  to  an  action  lielieving  tbat  the 
action  begun  at  law  should  be  transferred  to 
the  equity  docket  acquiesced  in  such  transfer, 
and  testimony  was  taken  by  a  master,  his  find- 
ings reported,  and  an  agreement  entered  of  rec- 
ora  that  the  master's  estimate  of  the  value 
of  certain  improvements,  rents,  and  profits, 
should  be  accepted  as  theii  true  valne.  Held, 
that  this  constituted  an  express  waiver  of  the 
right  to  a  Juiy  trial,  although  the  transfer  to 
tbe  eqnity  docket  was  irregular. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  81,  Jury,  !§  180-182,  187,  18a] 

8.  Action— Bquitable  Detense  to  ACfnoN 

AT  LiAW. 

An  equitable  defense  is  {>ermiBsible  to  an 
action  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  1,  Action,  §8  153-155.] 

4.  Statutes— Repeal  Pending  Action. 

Tbe  repeal  of  a  law  while  an  action  un- 
der it  is  pending  deprives  the  court  of  tbe  power 
to  proceed  further  under  such  law. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  44,  Statutes,  t  371.] 

6.  Save — Jxtdouxnt  ob  Decree. 

Where  a  part  of  a  judgment  or  decree  rests 
on  the  authority  of  a  statute  repealed  pending 
the  action,  the  Judgment  or  decree  is  void  as 
to  such  part 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {  371.] 

6.  Trial— Tbanseeb  or  Causes— Rxfeai.  or 
Law  Pending  Action— Retbial. 

Where  both  parties  acquiesce  in  submit- 
ting an  action  at  law  to  the  Jnrisdiction  of  a 
court  of  equity,  under  an  erroneous  belief  that 
a  statute  made  the  action  equitable,  and  such 
statute  is  repealed  pending  the  action,  either 
party  may  have  the  case  transferred  to  the  law 
docket  and  retried  as  an  action  of  law. 

7.  JuBT— Right  to  Tbiax,  bt  Jubt— Waives. 

Waiver  of  right  to  trial  by  jury  must  be 
strictly  construed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  81,  Jury,  g  192.] 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory; before  Justice  Hosea  Townsend,  Feb. 
15,  1901. 

Action  of  forcible  detainer  by  William 
Kroger  against  A.  N.  Sharrotik.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Ledbetter  &  Bledsoe,  for  appellant.  Gar- 
rett &  Bingham  and  C.  L.  Herbert,  for  ap- 
pellee. 

LAWRBNCB,  J.  August  21,  1900,  appel- 
lee, a  (Thoctaw  Indian  and  citizen,  brought 
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an  action  of  forcible  detainer  against  appel- 
lant, a  nondtlzen,  to  recover  tbe  posBession 
of  fiOO  acres  of  land  situate  in  the  Choctaw 
Nation,  and  |1,000  damages  for  Its  unlawful 
detention.  He  alleges  the  purchase  of  the 
land  in  March,  1899,  of  one  Dillard,  a  Choc- 
taw Indian  and  citizen;  that  appellant  was 
then  occupjrlng  it  as  Dillard's  tenant;  that 
he  became  entitled  to  the  possession  Janoary 
1,  1900,  under  the  provisions  of  section  23 
of  tbe  act  of  Congress  approved  June  28. 
1898  (30  Stat  B04,  c.  617),  known  as  the 
"Curtis  BUI";  that  hei  had  made  written  de- 
mand of  appellant  30  days  prior  to  said  date 
that  be  surrender  said  possession,  which  ap- 
pellant had  failed  to  do;  that  the  rental 
value  of  the  land  is  |1,000  per  year,  for 
which,  and  for  immediate  possession  of  the 
premises,  be  asks  Judgment  The  appellant 
answered  denying  appellee's  right  to  said 
possession,  his  purchase  of  the  premises  from 
Dillard,  the  unlawful  detention,  the  rental 
value  at  |1,000  a  year,  and  of  damages.  As 
an  aflSrmatlve  defense  he  alleges  that  on  De- 
cember 23,  1890,  under  written  contract  with 
George  W.  Boberson  and  wife,  Choctaw  In- 
dians and  citizens  of  the  Choctaw  Nation,  be 
became  entitled  to  the  possession  of  the  land 
for  a  term  beginning  January  1,  1891,  and 
ending  January  1,  1911,  for  the  considera- 
tion of  the  sum  of  $3,000  rent,  which  amount 
he  then  paid  in  money  and  lias  occupied  the 
land  since  January  1,  1891,  under  said  con- 
tract; that,  subsequent  to  making  said  con- 
tract, Boberson  and  wife  sold  their  interest 
under  the  contract  to  one  Colbert,  who 
agreed  to  carry  out  the  terms  of  the  con- 
tract; that  Colbert  sold  his  interest  to  said 
DUIard,  from  whom  the  plaintiff  claims  to 
have  purchased,  with  notice  of  said  contract; 
that,  in  accordance  with  the  terms  of  said 
contract,  he  put  in  a  good  state  of  cultivation 
410  acres  of  land  and  erected  valuable  and 
lasting  Improvements  thereon,  amounting  to 
18,060.  He  further  alleges  that  the  reascm- 
able  rental  value  of  said  lands  from  1891  to 
the  time  this  action  was  begun  is  |2,700, 
leaving  a  balance  of  $300  due  defendant  on 
the  $3,000  rent  paid,  and  for  his  said  im- 
provements; $8,060.  He  prays  judgment 
against  plaintiff  in  the  sum  of  $8,360,  or  for 
possession  of  the  lands  a  sufficient  length  of 
time,  at  a  reasonable  rent,  until  said  sum  of 
$8,860  is  satisfied.  A  demurrer  to  so  much 
of  said  answer  as  sets  up  the  payment  of 
$3,000  in  money  as  rent  was  sustained,  to 
which  the  appellant  excepted.  Appellant 
further  answered  repeating  his  former  an- 
swer, and,  in  addition  thereto,  asked  that  if 
plaintiff  be  shown  to  be  the  owner  of  the 
premises  in  question,  appellant  be  allowed 
said  sum  of  $8,060  and  judgment  therefor 
against  appellee,  or  judgment  for  tbe  home 
place  be  occupies,  of  160  acres,  and  which  be 
thereby  selects,  a  sufficient  length  of  time  to 
reimburse  him  for  said  sum  of  $8,060  at  a 
reasonable  rent  per  acre  per  annum.  Appel- 
lee replied  denying  tbe  making  of  any  im- 


provements by  appellant,  and  denied  that 
he  was  entitled  to  the  sum  of  $8,060  or  any 
other  sum. 

It  is  stated  by  counsel  for  appellee,  and 
not  disputed  by  counsel  for  appellant,  that 
the  court  transferred  the  case  from  the  law 
to  the  equity  docket  for  the  reason  that  tbe 
defense  set  up  was  equitable,  but  such  order 
nowhere  appears  In  the  transcript  of  the  rec- 
ord. February  15,  1901,  the  court  referred 
the  case  to  the  master  In  chancery,  with  di- 
rections to  hear  evidence  as  to  the  rental 
value  of  the  lands,  and  as  to  the  value  of  the 
improvements,  and  to  report  his  findings  of 
facts  therein  at  an  early  day.  Tbweupon,  as 
appears  of  record,  there  was  an  agreement 
of  counsel  for  both  parties  that  the  question 
of  title  raised  by  the  pleadings  be  referred 
to  the  master,  which  agreement  was  made  In 
open  court  and  it  was  further  ordered  by 
the  court  that  said  question  of  tiUe  be  re- 
ferred to  the  master  for  his  findings.  On 
December  26,  1901,  the  master  filed  his  re- 
port He  finds  that  plaintiff  Is  a  Oboctaw 
Indian  citizen  and  the  owner  of  the  land 
and  improvements  in  question;  that  they 
were  made  unaer  a  lease  ccmtract;  that  tbe 
defendant  was  notified  30  days  before  bring- 
ing this  suit  to  vacate  the  premises,  and  re- 
fused to  do  so;  that  the  Improv^nents  upon 
the  land  were  of  the  value  of  $5,213.60,  and 
the  rental  value  of  the  land  $6,286.50,  leav- 
ing a  balance  of  $1,072.90  due  the  appellee; 
that  there  was  440  acres  of  land  put  in  culti- 
vation on  the  premises,  being  280  acres  In 
excess  of  160  acres  that  a  noncltizen  is  enti- 
tied  to  pay  for  improvements  under  tbe  act 
of  Congress  known  as  the  "Curtis  Bill"; 
that  no  selection  was  made  by  appellant  of 
the  land  he  desired  to  hold,  and  that  no  divi- 
sion of  the  entire  rents  could  be  made.  B<x- 
cepttons  to  this  r^;>ort  were  filed  by  tbe  ap- 
pellant the  principal  one  being  the  oror  of 
the  master  in  finding  that  no  selection  had 
been  made  by  appellant  of  160  acres. 

February  3,  1902,  tbe  appellant  moved  tba 
court  to  re-refer  this  cause  to  the  master  In 
chancery  with  Instructions  to  find  specifical- 
ly the  time  under  which  DUIard,  tbe  vendor 
of  appellee,  had  possession  of  the  premises 
and  collected  rents  and  the  value  of  the 
same.  February  15,  1902,  the  court  ordered 
the  rereference  on  said  motion,  with  direc- 
tions to  the  master  to  take  an  account  as  to 
rents  and  Improvements  on  160  acres  of  land 
selected  by  appellant,  and  to  take  an  ac- 
counting only  on  said  160  acres  since  same 
had  been  in  possession  of  defendant  and  an 
accounting  of  the  lasting  and  valuable  im- 
provements made  thereon  by  appellant  since 
he  had  been  in  the  quiet  and  peaceable  pos- 
session of  the  same,  and  what  part,  if  any. 
had  been  taken  from  the  possession  oT  ap- 
pellant as  alleged  by  him,  and  for  what  pur- 
pose and  who  received  the  rents,  and  wheth- 
er or  not  flie  rents  so  received  went  to  pay 
debts  of  appellant  or  were  otherwise  nsed. 
The  appellee  excepted  to  this  order  of  re- 
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reference.  On  December  18, 1902,  the  master 
made  his  report  under  tbe  rereference,  In 
which  he  stateR  that  he  set  September  11, 
19Q2,  after  notice  given  to  both  parties,  for 
tbe  hearing  of  evidence  mider  said  rei«fet>- 
ence,  and  that  defendant  failed  to  appear. 
The  hearing  was  continued  to  September 
25,  1902,  and  the  defendant  failed  to  ap- 
pear, and  it  was  again  continued  to  Octo- 
ber 8,  1902,  and  the  defendant  failed  to  ap- 
pear, and  failed  to  select  160  acres  upon 
which  he  should  claim  his  Improvements 
ai  directed  by  the  court,  and,  the  same  not 
having  been  selected,  the  master  reported 
that  he  was  unable  to  comply  with  that 
part  of  the  order  directing  him  to  find  tbe 
value  of  the  Improvements  and  rents  on 
said  180  acres  of  land.  He  reports,  however, 
that  be  finds,  after  a  careful  Investigation 
of  the  evidence  theretofore  taken,  that  about 
190  to  200  acres  of  the  old  land  then  In  culti- 
vation was,  for  the  years  1895  and  1886,  by 
the  order  of  the  court,  taken  from  the  ap- 
pelant and  put  in  the  bands  of  a  receiver, 
who  applied  the  rents,  under  direction  of 
the  court,  to  tbe  satisfaction  of  a  mortgage 
j^ven  by  appellant  to  Dlllard,  plaintiffs  v«i- 
dor.  Upon  notice  given  by  appellee  of  a 
motitm  for  judgmaat  against  the  appellant 
the  appellant  filed  his  protest  thereto  Decem- 
ber 28, 1902,  presenting  various  objections  to 
ttie  rmdering  of  the  Judgment  against  him, 
the  principal  one  being  that  the  act  of  Con- 
CTess  approved  July  1,  1902,  entitled,  "An 
act  to  ratify  and  confirm  the  supplemental 
treaty  of  the  Choctaw  and  Chickasaw  Na- 
tlouB"  repealed  the  third  section  of  the  Curtis 
bill  (30  Stat  '^6,  c.  517),  which  gave  the 
<-oart  Jurisdiction  to  consider  and  determine 
tbe  rights  of  a  tenant  in  possession  for  al- 
lowance for  improvements  made  to  offset 
rents  and  profits,  and  for  that  reason  the 
oonrt  Is  now  without  authority  to  enter  up 
ngalnst  this  appellant  any  decree  whatever 
l>y  reason  of  such  proceedings,  and  that  the 
•■ourt  must  disregard  all  proceedings  had  be- 
fore the  master  In  chancery  and  try  this 
case  solely  without  reference  to  said  proceed- 
ings; and  therefore  prayed  that  the  said  pro- 
ceedings be  disregarded  and  the  cause  trans- 
ferred to  the  law  docket,  and  the  court  re- 
quire plaintiff  and  permit  defendant  to  re- 
form their  pleadings  to  conform  with  said 
law  as  It  now  exists,  and  that,  upon  the  Is- 
fcaea  made,  the  cause  be  tried  by  a  jury. 

In  disregard  of  said  protest  tbe  court,  on 
said  date,  rendered  a  decree  confirming  both 
TeportB  of  the  master  finding  the  plaintiff  to 
be  the  owner  entitled  to  possession  of  the 
premises  sued  for,  that  the  improvements 
thereon  were  reasonably  of  the  value  of 
$5,213.65,  and  the  reasonable  rente!  value  of 
the  same  up  to  and  including  the  year  1901 
was  |6,286JS0,  and,  It  further  appearing  to 
the  court,  by  stipulation  of  tbe  parties  filed 
of  date  September  9,  1902,  that  the  findings 
of  the  master  for  the  value  of  said  improve- 
ments are  accepted  as  true  and  the  rentel 


value  of  the  land  is  correct,  and.  It  also  ap- 
pearing to  the  court  that,  when  this  action 
was  begun,  the  appellant  gave  bond  and  re- 
tained possession  of  the  premises  by  virtue 
thereof,  the  court  decreed  that  this  appellee, 
William  Kreiger,  have  and  recover  from  this 
appellant,  A.  N.  Sharrock,  the  possession  of 
the  premises  sued  for,  and  that  he  have  and 
recover  of  said  appellant  and  bis  bondsmen. 
Will  Edwards  and  F.  O.  Roberson,  tbe  sum 
of  $1,732.90  damages,  being  the  rental  value 
of  said  premises  up  to  and  including  1902  in 
excess  of  the  value  of  said  improvements  as 
found  by  the  master,  with  Interest  thereon 
from  tbe  date  thereof  at  6  per  cent  per  an- 
num together  with  all  costs,  and  that  ex- 
ecution issue,  to  all  of  which  the  defendant 
then  and  there  excepted.  It  is  further  de- 
creed that  motion  of  api)ellant — that  the 
court  disregard  master's  report  and  all  pro- 
ceedings had  herein  under  third  section  of 
the  Curtis  act — is  disregarded,  and  the  motion 
that  the  cause  be  transferred  to  the  law 
docket  and  the'  court  require  plaintiff  and 
permit  defendant  to  reform  the  pleadings, 
and,  upon  the  issue  arising  In  said  cause, 
this  defendant  be  given  a  trial  by  jury  is 
overruled  and  denied,  to  which  the  defendant 
then  and  there  excepted.  It  Is  further  de- 
creed that  defendant's  prayer  and  motion 
that,  in  the  event  this  case  be  not  transferred 
to  the  law  docket  as  prayed  in  such  motion 
filed  December  29,  1902,  the  case  be  retained 
on  the  equity  docket  and  the  court  proceed 
to  make  a  full  investigation  of  defendant's 
expenditures  of  money  labor  and  improve- 
ments on  the  premises  In  controversy,  and 
that  an  account  be  taken  aside  from  the  find- 
ings hereinbefore  had  to  the  ead  that  the 
plaintiffs  be  not  permitted  to  take  advantage 
of  the  provisions  of  section  23  of  said  Curtis 
bill  to  deprive  defendant  of  the  possession  of 
said  premises,  and  rob  him  of  his  money 
labor  and  improvements  on  said  premises, 
and  that,  before  premises  be  awarded  to  tbe 
appellee,  be  be  required  to  compensate  de- 
fendant for  all  of  such  expenditures,  is  over- 
ruled and  denied,  to  which  the  defendant 
then  and  there  excepted.  Motion  by  defend- 
ant for  new  trial  made  January  1, 1903,  over- 
ruled. 

Appellant  assigns  four  errors  alleged  to 
have  been  committed  by  the  court,  the  first- 
second,  and  third,  being.  In  substance,  that 
tbe  court  erred  in  comfirming  the  master'^ 
reports  filed  December  18,  1902,  for  the  rea- 
sons that  the  law,  under  which  this  cause- 
was  transferred  to  the  equity  docket  and  the 
proceedings  had  before  the  master  after  the- 
institution  of  this  case  but  before  final  Judg- 
ment, was  repealed  by  tbe  adoption  of  the 
supplemental  treaty  between  the  Choctews 
and  Chickasaws  and  the  United  States,  and 
alleging  that  the  cause  heard  by  the  master 
was  one  set  up  under  the  third  section  of 
the  Curtis  act,  being  a  claim  for  the  amount 
of  Improvements  made  by  appellant  on  the 
premises  in  question  together  with  payment 
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made  by  Um  for  the  use  of  the  premises 
which  largely  exceeded  the  valde  of  the  use 
and  occupation  of  the  premises  during  tbe 
time  of  appellant* B  possession,  and  that  the 
repeal  of  the  third  sectlmi  of  the  Curtis  act 
rendered  the  iHxxieedlngs  In  the  nature  of  an 
equitable  action  null  and  void. 

The  fourth  assigns  the  error  of  the  court 
hi  sustaining  appellee's  demurrer  to  that  por- 
tion of  the  appellant's  answer  which  set  up 
the  defense  of  the  payment  of  $S,000  to  appel- 
lee and  his  vendors  for  use  and  occupation 
of  the  premises  as  provided  by  the  contract 
between  tbe  appellant  and  George  and  Rose 
Boberson.  This  action  of  forcible  detainer 
is  an  action  at  law  authorized  by  chapter  28 
of  Carter's  Indian  T.  Ann.  St  1899.  The 
proceeding  was  begun  and  prosecuted  In  all 
respects  under  the  provisions  of  this  statute 
until  the  filing  of  tbe  appellant's  amended 
answer,  which  denied  all  tbe  material  allega- 
tions of  the  petition,  and  set  up  by  way  of 
affirmative  defense  a  claim  for  improvements 
made  by  him  upon  the  land  during  the  term 
of  his  possession  as  provided  by  section  S  of 
an  act  of  Congress  known  as  the  "Curtis 
BUI,"  approved  June  28,  1896.  The  provi- 
sions of  that  act  ai^licable  to  this  case  pro- 
vided: "That  any  person  being  a  noncltizen 
in  possession  of  lands,  holding  the  possession 
thereof  under  an  agreement,  lease  or  im- 
provement contract  with  either  of  said  na- 
tions or  tribes  or  any  citizen  thereof,  execut- 
ed prior  to  January  1st,  1898,  may,  as  to 
lands  not  exceeding  in  amount  100  acres,  in 
defense  of  any  action  for  the  possession  of 
said  lands  show  that  be  is  and  has  been  in 
peaceable  possession  of  said  lands,  and  that 
he  has  while  In  possession  made  lasting  and 
valuable  improvements  thereon,  and  that  he 
has  not  enjoyed  the  possession  thereof  a  suf- 
ficient length  of  time  to  compensate  blm  for 
such  improvements.  Thereupon  the  court  or 
Jury  trying  said  cause  shall  determine  the 
fair  and  reasonable  value  of  such  Improve- 
■laitB  and  the  fair  and  reasonable  rental 
value  of  such  lands  for  the  time  tbe  same 
shall  have  been  occupied  by  such  person,  and 
If  the  Improvements  exceed  In  value  the 
amount  of  rents  with  which  such  person 
should  be  charged,  the  court,  in  its  Judgment, 
shall  specify  such  time  as  will  In  the  opinion 
of  the  court  compensate  such  person  for  the 
balance  due  and  award  him  possession  for 
such  time  unless  the  amount  be  paid  by 
claimant  within  such  reasonable  time  as  the 
court  may  specify.  If  the  finding  be  that  the 
amount  of  rents  exceed  the  value  of  the  im- 
provements, Judgment  shall  be  rendered 
against  the  defendant  for  such  sum,  for 
which  execution  may  issue."  This  provision 
did  not  change  the  character  of  the  proceed- 
ing, that  is,  from  a  law  action  to  an  action 
in  equity.  It  appears,  however,  that  the 
court  or  the  parties  to  the  action  conceived 
the  necessity  of  transferring  It  to  the  equity 
docket  and  trying  it  as  a  case  in  equity,  and 
this  was  not  only  acquiesced  in  by  all  the 


parties,  and  a  great  amount  of  testimony 
taken  before  the  master,  and  his  findings  re- 
ported thereon,  but  an  agreement  was  enter- 
ed of  record  by  which  the  parties  agreed  that 
the  mast^s  estimate  of  tbe  value  of  the  im- 
provements under  the  evidence,  and  the  rents 
and  profits  on  the  premises  thereunder, 
should  be  accepted  as  tbe  true  value  of  the 
improvements  and  the  true  value  of  the  rents 
and  profits.  Whatever  may  have  been  tbe 
right  of  tbe  parties  to  a  Jury  trial,  this  was 
an  express  waiver  of  tbe  Jury  trial,  and  tbe 
transferring  of  the  case  to  the  equity  docket, 
if  irregular,  was  a  waiver  by  the  parties, 
and  It  is  not  contended  by  tbe  appellant  in 
this  case  that  there  is  any  irregularity  in  tbe 
proceeding  except  the  refusal  of  the  court  to 
allow  him  credit  for  $3,000  paid  as  rent  of 
the  premises,  but  It  Is  contended  by  tbe  ap- 
pellant that  the  only  authority  for  allowing 
Improvements  and  betterments  as  a  credit 
against  rents  or  for  use  and  occupation  was 
by  virtue  of  the  third  section  of  the  Curtis 
act,  and,  without  that,  the  parly  found 
wrongfully  occupying  premises  was  charge- 
able with  the  damages  suffered  by  the  owner 
during  said  occupation,  which  damages  might 
be  measured  by  the  rental  value  of  the  prem- 
ises during  such  time,  and  the  only  Judgment 
that  can  be  rendered  for  a  plaintiff  in  an  ac- 
tion of  forcible  entry  and  detainer  under  tbe 
statute  Is  for  the  possession  of  the  premises 
and  for  damages  for  their  detention.  Tbe 
provisions  of  the  Curtis  act  for  allowing  tbe 
occupant  for  Improvements  made  was  en- 
tirely of  an  equitable  character  but  not  nec- 
essarily an  equitable  case  to  be  tried  upon 
the  equity  docket,  for,  under  the  procedure 
in  this  Jurisdiction,  an  equitable  defense  Is 
permissible  in  an  action  at  law. 

It  appears  from  the  record,  and  the  fact 
must  be  taken  notice  of  by  the  court  that 
the  third  section  of  the  Curtis  act  was  re- 
pealed by  a  subsequent  act  of  Congress  put  in 
force  September  25,  1902.  (32  Stat  656,  c. 
1362,  f  67)  that  contained  no  saving  clause  as 
to  any  causes  that  might  be  pending  under 
the  provisions  of  the  Curtis  act  At  tbat 
time  this  case  bad  not  been  determined  but 
was  still  pending  awaiting  the  final  r^mrt 
of  the  master  in  chancery,  which  was  not 
filed  In  the  court  until  December  thereafter, 
and  the  decree  and  the  Judgment  of  the  court 
finding  in  favor  of  plaintiff,  not  only  for  tbe 
possession  of  the  premises  In  question,  but 
for  the  sum  of  $1,732.90  as  damages,  which 
was  the  amount  found  due  for  the  use  and  oc- 
cupation of  the  premises  over  and  above  tbe 
value  of  the  Improvements.  Thereafter  ap- 
pellant moved  the  court  for  an  order  to  trans- 
fer this  cause  from  the  equity  docket  to  the 
law  docket  and  to  permit  the  reform  of  tbe 
pleadings  so  as  to  conform  to  the  law  as  It 
now  exists,  and,  for  the  Issue  arising  In  thio 
case,  to  be  given  a  Jury  trial.  This  motion 
was  denied  by  the  court  The  first  question 
to  be  considered  is  whether  or  not  tbe  re- 
peal of  the  third  section  of  tbe  Curtis  act  bad 
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the  effect  to  deprive  tbe  court  of  tbe  aoQior- 
ttj  to  proceed  farther  with  the  case  nnder 
that  act  Sutherland  on  Statntory  Constmc- 
tlon,  I  162,  Is  In  part  aa  follows:  "The  gen- 
eral rale  Is  that,  when  an  act  by  the  Iieglsla- 
tnre  Is  repealed  without  a  saving  clause,  It 
Is  considered,  except  as  to  transactions  past 
and  closed,  as  thou^  it  never  bad  existed." 
In  the  case  of  RaUroad  v.  'Grant,  98  U.  S. 
898,  2S  I..  Ed.  231,  It  Is  held  that  It  Is  weU 
settled  If  a  law  conferring  Jurisdiction  is  re- 
pealed without  any  reservation  aa  to  pending 
cases  aU  such  cases  fall  with  the  law,  citing 
a  number  of  caaes  in  the  United  States  Su- 
preme Court  In  support  thereof.  It  is  very 
clear  that  tbe  court's  power  to  act,  where  sudi 
action  la  solely  authorised  by  express  statute, 
must  cease  when  the  authority  to  act  ceases, 
therefore,  the  court  had  no  authority  or  ju- 
risdiction In  this  case  to  allow  any  of  the 
rights  (xeated  in  favor  of  the  appellant  by 
file  third  section  of  the  Curtis  act,  and,  as 
a  part  at  least  of  tbe  judgment  and  decree  in 
the  case  rested  for  its  authority  upon  this 
sectl<«  of  the  Curtis  act,  the  decree  must 
aecessarily  be  void  as  to  that  part  Further- 
more, it  is  apparent  that  both  parties  submit- 
ted the  case  to  the  jurisdiction  of  the  court  of 
equity  upon  the  belief  and  assumption  that 
tUs  ttiird  aection  of  the  Curtis  act  created 
an  equitable  remedy  In  favor  of  the  appel- 
lant, and  therefore  agreed  and  consented 
tiiat  it  should  go  to  tbe  equity  docket  and  be 
tried  as  an  equity  case.  This  equity  having 
been  abrogated  by  the  act  of  Congress  of 
September  25,  19(^  before  Che  final  disposi- 
tion of  the  case,  either  party  would,  in  such 
ease,  have  the  right  to  have  the  case  trans- 
ferred to  the  law  docket  and  be  retried  as  an 
action  at  law  with  the  benefit  of  a  trial  by 
jury,  for  the  reason  that  the  issues  had  been 
dianged  by  the  repeal  of  the  statute.  Waiver 
of  tbe  constitutional  right  of  trial  by  jury 
Aould  be  strictly  constraed.  Cross  v.  State, 
78  Ala.  430.  It  has  been  held  that,  where  the 
parties  agree  to  waive  the  jury  upon  certain 
IsBoes  joined,  and  the  plaintUT  subsequoitly, 
by  leave  of  the  court,  files  an  additional 
count  to  the  declaration,  raising  new  issues. 
It  is  error  to  force  the  parties  to  trial  with- 
out a  jury  if  donanded  by  either.  Oage  v. 
OMnmerdal  National  Bank,  88  111.  371.  Said 
Summerville,  J.,  in  Cross  v.  State,  supra: 
"An  agreement  to  waive  the  right  of  trial  by 
jury  most  ordinarily  be  construed  to  apply 
only  to  tbe  particnlar  trial  at  which  it  is 
made,  as  tbe  waiver  to  a  renunciation  of  a 
valuable  constitutional  right  and  must  be 
eonstmed  strictly.  It  may  be  well  supposed 
that  a  defendant  would  be  perfectly  willing 
for  a  particnlar  judge  to  try  him,  when  he 
would  not  wUb  bis  soccesaor,  or  that  he 
ironld  be  wlUing  to  be  tried  tbe  first  time  by 
a  judge,  when  be  would  not  submit  to  a  sec- 
end  trial  by  tbe  same  Judge,  after  such  of- 
ficer tiad  convicted  him  one  or  more  timea, 
■0  that  flie  judldal  mind  might  not  be  ai>> 
Mrintely  free  from  the  faifluence  of  a  biaa 


created  by  tbe  circumstances  of  such  prevlou 
conviction."  So,  in  this  case,  we  are  clear 
that  the  act  of  Congress  repealing  the  third 
sectkin  of  the  Curtis  bill  totally  changed  the 
character  of  the  case  and  derived  it  of  all 
equitable  features  whatever,  and  left  it  pure- 
ly as  an  action  at  law,  properly  belonging  to 
the  law  dodket  and  to  be  tried  by  a  jury  un- 
less the  parties  expressly  waived  the  same. 

Wltbout  considering  the  said  fourth  error 
assigned,  the  case  is  reversed  and  remanded, 
with  directions  to  the  court  to  transfer  the 
same  to  the  law  docket  and  allow  amend- 
ment of  the  pleadings  to  conform  to  tbe  chan- 
ged condition  of  tbe  case., 

GILL,  O.  J.,  and  Cr<AYTON,  J^  concur. 


SMITH  V.  ABMOUR  PACKING  CO. 

(Court  of  Appeals  of  Indian  Territory.     Nov. 
^24,  1906.) 

TbOVKB  AMD   OonvEBSION— RlQHT  OT  PUilll- 
TIFT— BVIDENCB— StTFTIOIENCT. 

Plaintiff  entered  into  an  agreement  with  T., 
employing  him  to  porchase  cattle  with  plain- 
tilrs  money,  to  be  the  exclusive  property  of 
plaintiff,  to  be  held  by  T.  at  his  own  expense  for 
care  and  feeding,  and  when  sold  tlie  purcliase 

Srice  to  be  retained  by  plaintiff,  end  the  profits 
ivided.  Held  that,  if  thia  agreement  did  not 
create  a  partnersliip,  yet,  taken  in  connection 
with  a  prior  sale  of  part  of  the  cattle  by  T. 
to  defendant,  and  a  ratification  tliereof  by 
plaintiff  by  accroting  the  proceeda,  it  gave  T. 
the  rlrht  to  sell  the  cattle  and  pass  title  to 
the  defendant,  so  that  plaintiff  conld  not  main- 
tain conversion  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
voL  47,  Trover  and  Conversion,  ||  95-97.] 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Territory  i 
before  Justice  J.  T.  Dickerstm,  June  25,  1904. 

Action  by  C.  R.  Smith  against  the  Armour 
Pa<Alng  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.     Affirmed. 

This  is  an  action  for  conversion  of  77  bead 
of  cattle.  The  evidence  shows  that  C.  R. 
Smith  employed  one  John  Thrasher  to  pur- 
chase cattle.  Smith  was  to  furnish  tbe  money 
and  Thrasher  was  to  buy  and  feed  the  cattle 
until  ready  for  market  About  126  head  were 
purchased,  and  they  were  sold  In  two  differ- 
ent shipments,  about  50  In  tbe  first  and  77  In 
the  second.  Smith  received  the  proceeds  of 
tbe  first  shipment,  but  brings  this  action 
against  the  Armour  Packing  Company  for 
converting  the  77  head,  which  he  claims  were 
sold  without  his  knowledge  or  consent  The 
court  below,  after  hearing  the  evidence.  In- 
structed the  jury  to  return  a  verdict  for  tbe 
defendant,  appellee,  from  which  plaintiff  ap- 
peals. 

Ledhetter  ft  Bledsoe,  for  appellant  Pot- 
terf  &  Bowman,  for  appellee. 

CLAYTON,  J.  (after  stating  the  facts). 
The  court  below  instructed  the  Jury  to  return 
a  verdict  for  the  defendant  on  the  ground 
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that  Am^th  and  Tbniher  were  partnen,  and 
coanMl  for  appellants  derote  tbe  greater  part 
of  their  argomoit  In  an  endeavor  to  sbow 
that  there  was  no  partnership,  and  that 
Thrasher  only  had  authority  to  buy,  and  not 
to  bM.  Under  tbe  facta  in  this  case  we  think 
it  la  'mmaterial  whether  they  were  partners 
or  not  Smith  testified  that  the  cattle  con- 
tract was  Terbal,  but  was  the  same  as  a  mule 
contract  which  he  had  made  with  Thrasher 
some  time  before  that  Tills  mule  contract 
was  offered  In  eridence,  and  identified  by 
Smith.  It  provides  as  follows:  "The  said 
mules  so  purchased  by  tbe  said  Thrasher  are 
to  be  the  sole  and  exclusive  property  of  tbe 
said  G.  R.  Smith,  and  are  to  be  held  by  the 
said  Thrasher  at  his  own  expense,  and  tbe 
said  Smith  is  not  to  be  charged  with  any 
expense  for  tbe  care,  feeding  and  expense  of 
keeping  said  mules.  When  said  mules  are 
sold,  tbe  purchase  price  of  same  shall  be  re- 
tained by  the  said  O.  R.  Smith,  and  all  mon^rs 
received  from  tbe  sale  of  said  mules,  after 
the  purchase  price  has  been  so  returned  to 
said  Q.  R.  Smith,  shall  be  equally  divided 
between  said  O.  R.  Smith  and  John  Thrasher, 
and  the  said  Thrasher  is  not  to  be  charged 
with  any  Interest  on  the  money  advanced  by 
said  Smith  in  tbe  buying  of  said  mules." 
Bven  conceding  that  this  did  not  make  them 
partners  In  the  sense  that  the  cattle  could 
have  been  levied  upon  for  the  debts  of 
Thrasher,  taken  in  connection  with  tbe  fact 
that  Thrasher  had,  prior  to  tbe  sale  In  con- 
troversy, sold  00  head  of  cattle  bought  under 
this  contract  and  Smith  had  ratified  It  by 
accepting  the  proceeds  of  the  sale,  It  undoubt- 
edly gave  Thrasher  the  right  to  dispose  of 
the  cattle  and  to  pass  title  to  the  purchaser. 
Smith  had  put  him  in  possession  of  the  cattle, 
a  badge  of  ownership,  and,  unless  some  col- 
lusion wih  the  purchaser  was  shown.  Smith 
would  be  as  much  bound  by  Thrasher's  acts 
as  if  they  were,  In  fact  partners.  Trapnall 
v.  Burton,  24  Ark.  371 ;  Jowers  v.  Phelps,  33 
Ark.  465.  ,. 

Finding  no  error  in  tbe  record,  the  Judg- 
ment of  tbe  court  below  is  afilrmed. 

GILL,  a  J.,  and  liAWRBNCB,  J.,  concur. 


BLOCEDR  et  al.  v.  McGLDNDON  et  aL 

(Ooort  of  Appeals  of  Indian  Territory.     Nov. 
24,  lOOa) 

1.  IiUIDI,OBD    AND    TeNART  —  RlCOVKKT    Or 

PoflsissiOR— Ejxotment. 

A  landlord  at  his  election  is  entitled  to 
bring  ejectment  against  his  tenant  after  the 
term  has  expired  to  recover  i>oB8ea8lon. 

SBId.  Note. — For  cases  In  point  see  Cent  Dig. 
.  82,   Landlord   and   Tenant   f   1180.] 

X  Saxb— PBOor  or  Titls. 

Where  a  landlord  brings  ejectment  against 
his  tenant  after  expiration  of  the  term  he  must 
allege  and  prove  bis  title  independent  of  tbd 
tenancy. 


vT 


8.  SAins—XiLXKERTS— Nones  to  Quit. 

Notice  to  qait  is  not  essential  to  the  main- 
tenance of  ejectment  by  a  landlord  against  hi* 
tenant  after  tbe  expiration  of  the  term. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Die- 
vol.  32,  Landlord  and  Tenant  I  1190.] 

4.  CoNTiNUANCB— Absence  or  Witnesses. 

Where  defendants  applied  for  a  cootinn- 
ance  for  absence  of  witnessea,  and  the  evidence 
set  out  in  the  application  as  the  testimony  ex- 
pected to  be  proved  by  sach  witnesses  was 
fntrodaced  by  defendants  on  the  trial,  the  denial 
of  tbe  c<xitinnanoe  was  not  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Continuance,  i|  118,  US.] 

5.  Indians— Lands— Tbansfeb—Recobd. 

Instruments  transferring  the  right  of  pos- 
session to  Indian  lands  from  one  Indian  to 
another  are  in  the  natare  of  bills  of  sale,  and 
as  such  need  be  neither  acknowledged  n<w  re- 
corded. 
0.  LfDOTATiOH  or  Actions— PLEADiNa. 

lite  statute  of  limitations  must  be  pleaded 
in  wder  to  be  relied  on. 

'Eld.  Note. — For  cases  in  point,  see  Cent  Dig. 
'    S3,  Limitation  of  Actions,  f  67&1 
7.  Indians- Lands— GoicvKTAROB— Oafaoity 
TO   Take. 

Where,  in  ejectment  to  recover  Indian 
lands,  plaintiffs,  who  were  admitted  citiaens 
of  the  Indian  Territory,  obtained  their  title 
from  H.,  who  was  also  a  citisen,  it  was  imma- 
terial that  H.  had  previouslv  conveyed  the  prop- 
erty to  B.,  an  alleged  white  man,  who  liad 
reconveyed  the  same  to  H.  before  the  tatter's 
conveyance  to  plaintiffs. 

Appeal  from  tbe  United  States  Oonrt  for 
the  Southern  District  of  tbe  Indian  OTer- 
rltory ;  before  Justice  Hosea  Townsend,  May 
14,  1902. 

Ejectment  by  James  W.  McOlendoa  and 
others  against  Ada  B.  Blockor  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Aflirmed. 

This  is  an  action  of  ejectment  brought  by 
James  W.  and  Katberine  McClendon,  dti- 
sens  of  the  Ohoctaw  Nation,  against  Abner 
Blocker,  Mrs.  Josephine  Blocker,  W.  H.  OU>- 
son,  and  G.  L.  Williams,  for  the  possession 
of  a  tract  of  land  in  the  Chickasaw  Nation. 
Tbe  complaint  was  filed  Novembw  27,  1800. 
It  alleges  that  plaintiffs  acquired  the  land 
in  controversy  and  the  improvemoits  there- 
on by  purchase  of  the  Indian  right  ot  occu- 
pancy; that  defendants  were  served  with 
notice  to  vacate  the  premises  in  November, 
1889,  but  failed  and  refnsed  to  surrender  pos- 
session. An  amended  complaint  was  filed 
May  12,  1902,  in  which  Judgment  was  asked 
for  the  rental  value  of  the  premises  for  the 
years  1900  and  1901.  The  defendants  Jose- 
phine Blocker,  Gibson,  and  Williams  filed 
disclaimer,  and  Ada  H.  Blocker,  wife  of 
Abner  Blodcer,  by  leave  of  court  was  made 
party  defendant  and  Jolntiy  with  B.  R. 
Blocker,  administrator  of  the  estate  of  Abner 
Blocker  (who  had  died  pending  tbe  litiga- 
tion), filed  their  answer,  denying  plaintifFis' 
allegations  of  ownership,  and  setting  up  title 
In  tbe  defendant  Ada  H.  Blocker.  Verdict 
and  Judgment  for  plaintiffs  (appellees  bere) 
for  possession  of  the  premises  and  $600  dam- 
ages. 
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W.  H.  Mnmy  and  Herbert,  Walker  &  Gan- 
non, for  appeUanta.  J.  G.  Balls  and  J.  W. 
Jooen,  for  appellees. 

CLAYTON.  J.  (after  stating  the  facts). 
Appellants  ask  this  court  to  reverse  the  judg- 
ment of  the  court  below  because  the  com- 
plaint Is  one  of  unlawful  detainer,  and  not 
of  ejectment ;  and,  as  the  proof  falls  to  sus- 
tain the  allegatlMi  as  to  notice  to  vacate^  it 
Is  urged  that  the  action  ot  unlawful  detainer 
cannot  be  maintained.  But  a  reference  to 
the  complaint  clearly  shows  this  to  be  pure- 
ly an  action  of  ejectmrait.  The  complaint 
It  Is  true,  alleges  that  some  of  the  defendants 
had  recognized  the  plaintiffs  as  their  land- 
lord; but  the  action  is  based,  not  in  the 
tenninatk»  of  the  tenancy,  but  on  the  title 
of  the  plaintiffs  to  the  land,  niece  is  noth- 
ing in  the  law  to  prevent  a  landlord  from 
(Hinging  an  action  of  ejectment  against  his 
tenant  after  the  term  has  expired,  if  he  so 
desires.  Bat,  If  he  brings  ejectment,  he  can* 
not  show  title  by  proving  that  the  tenant 
recognized  blm  as  his  landlord.  He  must  al- 
lege and  prove  his  title.  And  this  was  done 
In  the  case  at  bar.  Plaintiffs  did  not  rely 
upon  the  tenancy  to  establish  their  title, 
but  they  alleged  from  whom  and  how  they 
bad  acquired  title,  and  met  the  allegation 
with  proof.  In  ejectment  notice  to  quit  is 
not  essential,  and  there  is  nothing  in  this  con- 
tention of  ai^>eUees. 

Error  is  assigned  to  the  action  of  the  trial 
court  In  overruling  defendants'  motion  for 
oraitlnuance.  It  is  claimed  that  defendants 
were  surprised  by  the  filing  of  the  amended 
complaint  and  that  a  continuance  should 
have  been  granted  in  order  to  give  them  an 
opportunity  to  meet  the  new  issues  present- 
ed. A  reference  to  the  motion  for  continu- 
ance shows  that  a  continuance  was  not  asked 
for  on  the  ground  of  surprise.  It  was  based 
on  tbe  ground  of  absent  witnesses,  and  the 
motion  set  out  what  tbe  witnesses  would 
testify,  If  present;  and  this  evidence,  as  con- 
tained In  the  motion  for  continuance,  was  in- 
troduced by  defendants  on  the  trial.  This 
was  all  that  defendants  were  entitled  to. 

Objection  Is  taken  to  the  introduction  of 
certain  evidences  of  title  by  plalntUDi»  be- 
canse  they  were  not  acknowledged  and  re- 
corded. On  this  point  it  is  sufficient  to  say 
that  these  Instrumeats,  transferring  the  right 
of  possession  to  Indian  lands  from  one  In- 
dian to  another,  have  always  been  regarded 
more  In  the  nature  of  bills  of  sale;  and  as 
raeh  tbey  need  be  neither  acknowledged  nor 
recorded. 

Error  la  assigned  to  the  action  of  the  trial 
court  In  refusing  to  instruct  the  Jury  that 
U  the  defendants  had  been  in  possession  of 
Uw  ^anises  tar  three  yean  prior  to  the  In- 
stitution of  the  suit  plaintiffs  cannot  recov- 
er. The  defendants  in  their  answer  did  not 
plead  the  stntnte  of  limitations,  and  there- 
fore the  question  was  not  In  tbe  case  and  tbe 
coort  properly  refused  the  histmction.  Bllej 
V.  Norman,  89  Ark.  168. 


It  is  further  urged  by  the  defoidants  that 
one  of  the  parties  through  whom  the  plain- 
tiffs claim  title  was  a  white  man,  and  there- 
fore could  not  take  the  Indian  title,  and  pass 
it  to  the  plaintiffs.  The  proof  shows  that 
E.  O.  Bell  bought  the  property  from  Charles 
Hays,  and  afterwards  reconveyed  It  to  Ebya. 
At  the  time  of  the  purchase  Bell  claimed  to 
be  an  Indian,  but  it  was  shown  that  his 
citizenship  was  doiied.  If  Bell,  being  a 
white  man,  could  not  take  title,  then  the  con- 
veyance from  Hays  to  him  was  void,  and 
left  the  title  In  Hays  as  completely  as  if 
the  deed  had  never  been  made.  And  as  tbe 
plaintiffs,  who  are  admitted  citizens,  obtain- 
ed their' title  from  Hays,  the  attempted  sale 
to  Bell  would  have  no  effect  upon  their  title. 

Let  the  Judgment  of  tbe  court  below  be 
affirmed. 


IBONSIDB  V.  OITT  OF  VINITA. 

(Oonrt  of  Appeals  of  Indian  Territory.     Nov. 
24,  100ft) 

1.  Injxjnotioh  —  Subjects  of  Pboteohon  — 
Acts  or  MxrRiciPAi.iTR8. 

Where  a  dty  ordinance  made  it  nnlawfnl 
to  repair  any  wooden  bnilding  within  the  fire 
llmit^  damaged  to  the  extent  of  25  per  cent 
of  its  value,  and  the  city  authorities  interfered 
with  repairs  on  a  burned  boiiding  when  the 
damage  did  not  amount  to  such  per  cent,  an  in- 
junction would  He  to  restrain  such  Interference. 
[Ed.  Note.— For  cases  in  twint  see  Cent  Dig. 
vol.   27,   Injunction.    |    16R] 

2.  SAMB— AOnON— E5VID«N01>— SUFFIOIKNOT. 

Where  a  city  ordinance  prohibited  the  re- 
pair of  any  wooden  building  within  the  fire 
limits,  damaged  to  the  extent  of  SS  per  cent 
of  its  value,  and  the  owner  of  a  building  dam- 
aged by  fire  sued  to  restrain  the  d^  from  in- 
terfering with  her  repairing  the  bnilding,  evi- 
dence considered,  and  held  uunfficient  to  show 
that  the  bnilding  was  damaged  to  the  extent 
prescribed  by  the  ordinance. 
8.  municipai.  ookposations— poijob  powzb 
— Pbotkction  Aqainst  Fibb. 

Manaf.  Dig.  |  752,  gives  dtiea  power  to 
make  regulations  for  the  purpose  of  guarding 
against  accidents  by  fire,  and  to  prohibit  Uie 
erection  of  any  builaing  more  than  10  feet  high 
imless  the  outer  walls  be  made  of  brick  or  mor- 
tar, etc.  A  city  adopted  on  ordinance  providing 
that  no  building  or  parts  of  buildings  other  than 
those  constructed  of  fireproof  material  within 
certain  limits  should  be  raised,  enlarged,  or  re- 
moved to  another  place  within  such  limits,  or 
moved  into  the  fire  limits  without  the  consent 
of  the  council,  and  making  it  nnlawfnl  to  re- 
pair any  wooden  building  damaged  to  the  ex- 
tent of  25  per  cent  of  Its  value  withont  per- 
mission from  the  council.  Htid,  that  the  ordi- 
nances wers  authorized  by  the  statute. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
voL  S6,  Munldpal  Corporations,  |  1334.] 

^  Appbai.— Quistions   Review abix—Quks- 

TiONS  Not  Fbesented  Below. 

Where,  in  a  suit  to  restrain  the  action  of 
dty  auUioritles  nnder  a  certain  ordinance,  it 
was  not  alleged  in  the  complaint  that  the  ordi- 
nance was  void,  such  question  could  not  be  c<m- 
sidered  on   appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  2,  Appeal  and  Error,  f  1070.] 

OIU,  0.  J.,  dissenting. 

Appeal  from  tbe  United  States  Court  for 
the  Northern  District  of  the  Indian  Territory. 
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Before  Justice  Wm.  B.  Lawrence^  May  29, 
1906. 

Suit  by  Byrd  Ironside  against  the  city  of 
Yinlta.  From  a  decree  in  favor  of  defendant 
complainant  appeals.    Reversed. 

On  May  2,  1905,  the  plaintiff  filed  her 
original  complaint  in  equity,  and  defendant 
on  same  day  filed  its  answer.  On  May  IS, 
1906,  plaintiff  filed  her  amended  complaint, 
and  alleged:  That  she  resides  in  the  city  of 
Yinlta,  and  that  defendant  is  a  municipal 
corporation,  being  a  city  of  the  second  class. 
That  W.  B.  Coley  is  the  mayor  of  the  de- 
fendant; that  plaintiff  is  the  owner  of  lot 
44  in  block  48  in  said  dty,  on  which  is  a 
one  story  building  24x80  feet  That  the 
building  Is  constructed  of  the  material  as 
follows:  "The  outer  walls  being  sided  with 
iron,  and  the  Interior  walls  being  of  laths  and 
mortar,  commonly  known  as  a  'piaster  wall ;' 
the  roofing  being  what  is  commonly  known  as 
a  'composition,'  being  a  tar  and  paper  fire- 
proof roof."  That  the  building  was  within 
the  fire  limits  of  defendant,  and  cost  over 
$900,  and  she  was  receiving  $40  per  mpnth 
rent,  and  its  rental  value  to  plaintiff  was 
that  amount  On  February  13,  1906,  fire 
broke  out  in  a  building  adjacent  and  the 
building  belonging  to  plaintiff  was  partially 
damaged,  being  damaged  to  the  extent  of 
about  15  per  cent  That  she  prepared  to 
have  the  building  repaired,  "but  that  the 
dty  of  Vlnita,  in  which  the  said  building  Is 
located,  through  Its  officers,  namely  W.  B. 
Coley,  acting  as  mayor  of  the  city  of  Vlnita, 
and  H.  E.  Rldenhour  as  city  marshal  of  the 
city  of  Yinlta,  Interfered  and  stopped  the 
carpenters  from  doing  any  work  upon  the 
said  building  notwithstanding  plaintiff  had 
the  material  on  the  ground  to  be  used  in  re- 
pairing said  building  and  the  carpenters  hired 
on  the  ground  to  do  the  work,  and  that  the 
said  interference  of  the  said  city  of  Yinlta, 
through  Its  officers  herein  named,  caused 
the  carpenters  plaintiff  had  employed  to  re- 
pair the  building  to  quit  work,  and  op  to 
the  present  time,  through  the  Interference  of 
the  said  city  of  Yinlta  by  its  officers,  plain- 
tiff has  been  deprived  of  her  right  to  have 
the  building  repaired  and  placed  in  a  posi- 
tion so  that  she  could  be  receiving  rent  from 
the  same."  That  said  building  is  not  In 
violation  of  any  ordinance  of  defendant,  and 
is  not  damaged  to  the  extent  of  25  per  cent 
of  the  value  of  said  building.  That  she  can 
have  said  building  repaired  for  $100.04. 
That  the  same  Is  not  a  wooden  building  with- 
in the  meaning  of  ordinances  Nos.  133  and 
134,  which  are  as  follows:  "Section  183. 
No  building  or  part  of  building  other  than 
those  constructed  of  flre  proof  material  with- 
in the  fire  limits  shall  be  raised,  enlarged, 
or  removed  to  any  other  place  within  said 
limits,  nor  shall  any  sudi  buildings  be 
moved  into  the  fire  limits  without  the  con- 
sent of  the  town  council.  Section  134.  It 
shall  be  unlawful  to  repair  or  rebuild  any 


wooden  building  within  the  fire  limits  which 
may  hereafter  be  damaged  to  the  extent  of 
26  per  cent  of  the  value  thereof,  without 
first  obtaining  iiermission  from  the  town 
COundL"  That  the  action  of  defendant 
throni^  its  officers  is  wholly  unwarranted  in 
law,  and  causes  her  great  and  Irreparable 
damage.  That  the  building  is  unroofed  and 
Is  going  to  decay  on  acoonnt  of  needed  re- 
pairs. That  she  has  no  adequate  remedy  at 
law,  for  the  reason  that  it  would  Involve  a 
multlplidty  of  suits.  That  she  has  violated 
no  ordinance  of  defendant  nor  Is  she  vio- 
lating any  law  of  the  United  States  in  the 
Indian  Territory.  That  defendant  is  insol- 
vent "Wherefore,  the  premises  considered, 
plaintiff  respectfully  prays  that  a  temporary 
restraining  order  be  Issued  against  the  said 
dty,  its  officers,  servants,  and  employes, 
from  in  any  manner  interfering  with  her  car- 
penters, mechanics,  and  employes,  and  from 
Interfering  with  the  plaintiff  in  repairing  the 
building  as  herein  described,  which  rei>air 
was  made  necessary  by  the  fire  on  the  night 
of  February  the  13th,  1905,  and  for  such 
other  and  further  relief  as  may  seem  Just 
and  proper." 

On  May  29,  1906,  defendant  reflled  Its  an- 
swer, and  admits  the  residence  of  plaintiff, 
and  that  defendant  is  a  munldpal  corpora- 
tion, that  W.  B.  Coley  is  mayor,  and  that 
plainttS  is  the  owner  of  lot  44  in  blo<^  4S; 
that  she  has  a  building  thereon,  but  denies 
It  la  24x80  feet  "Defendant  denies  that  the 
outer  wall  of  the  building  Is  constructed  of 
iron,  but  says  that  it  is  constructed  of  paper, 
plaster,  wooden  lathing,  wooden  studding, 
and  corrugated  iron  sidhig;  denies  that  the 
roof  is  composed  of  comiiositlon,  and  says 
that  the  same  is  composed  of  wooden  rafters, 
wooden  sheathing,  and  tar  paper;  and  denies 
that  the  interior  of  the  building  is  of  plaster, 
and  says  that  it  is  sealed  overhead  with 
paper,  plaster,  wooden  lathing,  and  wooden 
Joists;"  admits  building  Is  vrithin  the  flre 
limits;  does  not  know  the  rental  value,  and 
demands  strict  proof;  admits  it  was  damaged 
by  fire  as  alleged;  denies  that  said  damage 
was  to  the  extent  of  about  fifteen  per  cent ; 
and  alleges  that  said  building  was  damaged 
by  flre  and  water  to  the  extent  of  over  35 
per  cent;  admits  plaintiff  attempted  to  re- 
pair said  building,  and  that  defendant 
through  its  officers  stopped  her;  admits  said 
ordinances  are  correctly  set  out  In  com- 
plaint; "and  admits  that  said  section  is  the 
only  section  of  the  ordinances  of  the  dty 
of  Yinlta  relating  to  the  repairing  of  build- 
iaga  heretofore  built  which  are  situated  in 
the  flre  limits,  and  which  may  be  damaged 
by  fire;"  defendant  denies  that  through  the 
action  of  its  officers,  it  damaged  plaintiff  in 
the  sum  of  $40  per  month ;  denies  its  ad:lon 
was  unlawful,  and  denies  plaintiff  has  no 
remedy  other  tlian  by  a  court  of  chancery; 
denies  that  the  building  is  not  damaged  25 
per  cent;  "and  denies  that  it  Is  not  a  wooden 
building  within  the  purview  of  the  law  rega- 
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lating  the  repair  of  wooden  bnUdings  wittUn 
tbo  fire  limits  of  said  dty;"  denies  that 
plaintut  is  within  the  law  as  well  as  the  or- 
dlnances  of  defendant,  and  prays  no  restrain- 
ing order  be  (ranted. 

The  only  erldence  presented  to  the  court 
was  In  the  form  of  affldartts.  The  plalntifl 
presented  the  Joint  affidavit  of  A.  F.  Fahmey 
and  H.  B.  Chastaln,  as  follows:  "A.  F. 
Fabmey  and  H.  E.  Chastaln,  of  lawful  age, 
each  on  their  respective  oath  states  that  by 
vocation  th'ey  are  mechanics  and  carpenters, 
and  they  live  In  Vlnlta,  Indian  Territory; 
that  they  know  the  Ironside  building  which 
Is  on  lot  44.  In  block  48,  In  the  city  of  Tlnita, 
and  that  the  dimensions  for  the  bntldlng  are 
24x80  feet,  with  walls  between  10  and  12 
feet  high;  that  the  exterior  of  the  sides  of 
the  bolldlng  are  Iron,  and  the  Interior  sidings 
and  eelllngs  are  lathed  and  plastered,  and 
the  bnlldlng  was  roofed  with  tar  and  paper 
roof  or  what  is  commonly  known  as  composi- 
tion roof;  that  It  is  the  same  building  as 
mentioned  in  petition  of  plaintiff  as  having 
been  damaged  by  Are  on  the  night  of  Febm- 
»ty  13th,  1905;  that  the  building  was  worth 
at  the  time  It  was  damaged  by  fire  at  least 
1800.00,  that  It  would  have  cost  that  amount 
of  money  to  have  bonght  the  material  and 
placed  same  on  the  ground  and  worked  It 
Into  the  building  as  It  stood  before  the  fire 
damaged  It;  that  the  damage  done  to  the 
bnlldlng  by  flre,  or  tbe  cost  to  repair  the 
tmlldlng  as  the  bnlldlng  now  stands  on  May 
tbe  Ist,  1905,  Including  tbe  labor  and  mate- 
rial, would  cost  about  $109.04;  that  this  es- 
timate Is  made  by  us  after  Inspecting  the 
damage  done  and  calculating  the  material  to 
be  used,  and  the  time  It  would  take  In  work- 
ing the  same  Into  the  bnlldlng;  that  the  es- 
timate as  made,  we  believe  to  be  a  fair  es- 
timate, and  as  near  and  accurate  as  can  be 
made  possible  from  the  observation  of  the 
bnlldlng.  A.  F.  Fabmey.  H.  £L  Chastaln. 
"Subscribed  and  sworn  to  before  me  this 
Ut  day  of  May,  1905.  S.  E.  Smith,  Notary 
Pabllc." 

Also  the  affidavit  of  J.  N.  Scott,  as  follows: 
"J.  N.  Scott,  of  lawful  age,  being  duly  sworn, 
on  bis  oath  states  that  he  Is  a  resident  of  the 
city  of  Vlnlta,  Indian  Territory;   that  be  Is 
a  mechanic  by  profession;    that  he  Is  ac- 
qiuiinted  with  the  building  on  lot  44,  block 
^  in  the  city  of  Vlnlta,  known  as  tbe  'Iron- 
side Building,'  that  the  dimensions  of  the 
bnlldlng  are  24x80  feet,  with  walls  about 
twelve  feet  high,  the  exterior  sides  being  Iron, 
u>d  the  interior  sides  and  ceiling  lathed  and 
plastered;  that  the  value  of  the  building  as 
it  stood  February  13th,  1908,  was  1900.00; 
!         that  be  has   examined  the   building   since 
!         damaged  tqr  the  flre  on  February  13th,  1905, 
j         ind  to  tbe  best  of  his  Judgment  the  damage 
^e  to  the  building  by  flre  can  be  repaired 
I         for  tbe  sum  of  from  $150.00  to  $175.00;  that 
'         be  is  satisfied  it  can  be  done  for  not  exceed- 
!  ing  $175;    that   the  building  as   it  will  be 

I         knowB  is  an  iron  building,  being  sided  with 


Iron,  and  the  ceiling  and  Inside  walls  lathed 
and  plastered,  and  that  said  building  was 
roofed  with  tar  and  paper  roofing.  J.  N. 
Scott 

"Subscribed  and  sworn  to  before  me  thl» 
Ist  day  of  May,  1905.  Jamee  S.  Davenport, 
Notary  Public." 

The  defendant  presented  the  affidavit  of 
D.  C.  Boswell,  as  follows :  "Personally  ap- 
peared before  me,  the  undersigned  authority, 
D.  C.  Boswell,  who,  after  being  by  me  duly 
sworn,  apon  oath  states  that  he  is  a  car- 
penter and  builder  and  contractor  for  build- 
ing and  have  been  engaged  In  tbe  business 
of  building  for  52  years;  that  I  live  In  the 
city  of  Vlnlta  and  have  lived  there  for  over 
ten  years,  and  hare  followed  my  calling  here 
and  am  still  In  the  business;  that  at  the 
request  of  the  mayor  of  the  city  of  Vlnlta  I 
made  a  careful  examination  of  the  building 
In  controversy,  and  find  that  the  outer  walls 
of  said  building  are  fourteen  feet  and  seven 
Inches  by  actual  measurement  In  height; 
that  they  are  composed  of  paper,  plaster, 
wooden  lathes,  wooden  studding  and  corru- 
gated Iron  siding;  that  tbe  roof  is  composed 
of  wooden  rafters,  sheathing  and  tar  paper 
and  extends  up  higher  than  the  outer  walls; 
that  the  building  Is  ceiled  overhead  with 
wooden  Joists,  wooden  lathes,  plaster  and 
paper;  that  the  building  was  almost  com- 
pletely gutted  by  flre  and  damaged  by  water 
used  by  the  flre  company  In  suppressing  the 
flre ;  that  over  one-half  of  the  roof  and  over 
one-half  of  tbe  ceiling  overhead  and  over  one- 
half  of  the  north  wall  of  the  building  la  en- 
tirely ruined ;  that  all  of  the  glass  Is  broken 
out  of  the  north  show  window  and  the  mul- 
Ilon  of  the  lower  sash  Is  broken  out ;  that  one 
of  the  large  glass  Is  broken  out  of  the  south 
show  window  and  all  of  the  glass  Is  broken  out 
of  the  north  door;  that  tbe  glass  is  broken 
out  of  most  of  the  side  windows ;  that  after 
a  careful  estimate  I  find  that  the  building  Is 
damaged  over  36  per  cent  of  Its  value  by 
reason  of  said  water  and  flre;  that  the 
bnlldlng  before  tbe  fire  at  a  reasonable  es- 
timate was  worth  the  sum  of  $300.00;  that 
it  win  take  at  the  least  calculation  $125.00 
to  place  the  building  In  repair.  D.  O.  Bos- 
well. 

"Subscribed  and  sworn  to  before  me  this 
tbe  2nd  day  of  May,- 1906.  K.  V.  McSpad- 
den,  Notary  Public." 

Also  the  affidavit  of  W.  B.  Coley,  and  also 
the  Joint  affidavit  of  B.  F.  Fortner,  S.  B.  Wal- 
lace, and  .7.  C.  Wilkinson,  as  follows:  "Per- 
sonally appeared  before  me,  the  undersigned 
authority,  W.  B.  Coley,  who,  after  being  by 
me  duly  sworn,  upon  oath,  states  that  he  is 
duly  elected  and  quallfled  at>d  acting  mayor 
of  the  dty  of  Vlnlta,  I.  T.,  that  he  has  read 
carefully  the  affidavit  of  B.  F.  Fortner,  S.  B. 
Wallace  and  J.  O.  Wilkinson,  alderman  of  tbe 
said  city  of  Vlnlta,  and  know  the  statements 
therein  contained  and  that  he  says  under  oath 
that  said  statements  are  true  and  he  makes 
the  same  as  his  affidavit  to  be  filed  herein 
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the  same  as  If  tbe  aame  were  copied  bordn 
in  bsc  verba.    W.  B.  Coley. 

"Snbacrlbed  and  sworn  to  before  me  this 
tbe  2nd  day  of  May,  190S.  [Seal.]  B.  ▼. 
McSiHidden. 

"Personally  appeared  before  me  tbe  under- 
signed  authority,  B.  F.  Fortner,  S.  B.  WiiUace. 
J.  B.  Wllklns(»i,  who  after  being  dnly  sworn 
upon  oath  states,  that  they  are  tbe  duly 
elected  and  qoallfled  aldermen  of  the  city 
of  yinlta;  tbat  they  have  examined  the 
building  In  controversy  in  this  cause  care- 
fully and  that  the  outer  walls  of  the  build- 
ing Is  composed  of  wooden  studding,  wooden 
lathes,  plaster,  paper  and  corrugated  Iron 
siding;  that  the  outer  wall  of  said  build- 
ing Is  fourteen  feet  and  seven  Inches;  that 
the  roof  is  composed  of  wooden  rafters,  wood- 
en sheathing  and  tar  paper ;  tbat  the  build- 
ing Is  celled  overhead  with  wooden  Joists, 
lathes,  plaster  and  paper;  that  tbe  build- 
ing is  located  within  the  fire  limits  of  the 
cl^  of  Vlnlta;  en  Wilson  St, 'near  the  post 
office  and  on  the  principal  business  st  of 
said  city;  that  the  building  was  almost 
gutted  by  fire;  that  over  one-half  of  the 
roof  was  burned  away  consisting  of  paper, 
sheathing  and  rafters;  that  one-half  of  tbe 
overhead  celling  was  destroyed;  that  one- 
half  of  the  north  wall  Is  destroyed ;  that  all 
of  the  glass  front  of  the  building  Is  destroyed 
but  three  panes  of  the  south  window  and 
some  small  panes  of  glass  above  the  show 
windows  and  two  small  panes  in  Oie  south 
door  and  all  of  the  windows  are  out  of  the 
corth  windows  and  other  glass  out  of  the 
other  windows;  tbat  the  building  Is  other- 
wise damaged  on  account  of  said  fire,  and 
water  used  by  the  Are  company  in  suppressing 
the  same;  that  after  a  full,  complete  and 
careful  investlgotlon  of  said  building  we  esti- 
mate the  damage  done  to  said  building  to  be 
at  least  85  per  cent  of  the  total  worth  of 
the  said  building.  B.  F.  Fortner,  S.  B. 
Wallace,  J.  C.  Wilkinson. 

"Subscribed  and  sworn  to  before  me  this 
the  2nd  of  May,  1906.  R.  V.  McSpaddoi, 
Notary  Public." 

The  case  was  submitted,  and  Judgment  ren- 
dered as  follows:  "And  now  on  this  29th 
day  of  May,  1906,  It  being  a  day  of  the  regu- 
lar May,  1006,  term  of  said  court,  said  cause 
comes  on  for  bearing  on  the  pleadings  and 
tbe  evidence,  the  plaintiff  appearing  by  her 
attorney,  J.  S.  Davenport,  and  the  city  of 
Yinlta  being  represented  iv  Its  attorney.  D. 
H.  Wilson.  Thereupon  the  parties  to  this 
suit  Introduce  their  evidence,  in  the  form  of 
affidavits,  and  tbe  court  having  heard  the 
evidence  and  the  arguments  of  counsel  doth 
find  that  the  Issues  are  in  favor  of  the 
defendant,  and  that  plalntiflC  has  no  cause 
for  equitable  relief  against  the  defendant 
to  which  ruling  the  plaintiff  duly  excepted. 
It  Is  therefore  considered,  ordered,  and  de- 
creed by  the  court  that  the  plaintiff  take 
nothing  In  this  suit,  and  her  cause  Is  hereby 


dismissed  for  want  of  equity,  and  that  tbe 
defendant  have  and  recover  its  costa  To  all 
•f  which  the  plaintiff  duly  excepts." 

On  June  6,  1906,  plaintiff  filed  her  petition 
for  appeal  and  for  supersedeas,  v^ldi,  on 
June  8,  1006,  was  allowed,  and  a  writ  of 
appeal  ordered  to  issue  by  Hon.  W.  H.  Clay- 
ton, Associate  Justice  of  the  United  States 
Court  of  Appeals,  and  cost  and  supersedeas 
bond  fixed  at  $200. 

James  S.  Davenport,  for  appellant  D. 
H.  Wilson,  City  Atty.  (P.  S.  Davis,  of  coun- 
sel), for  appellee. 

TOWNSEND,  J.  (aner  stating  the  facts). 
This  was  a  suit  In  equity.  In  which  tbe  app^' 
lant  (plalntlfT)  filed  her  complaint  and  asked 
for  a  temporary  restraining  order  against  the 
appellee  (defendant).    The  appellant  has  filed 
five  assignments  of  error,  as  follows:    "(1) 
Because  the  court  erred  in  refusing  to  grant 
the   hijunctlon  prayed   for  by   the  plaintiff 
against  tbe  defendant    (2)  Tbe  court  commit- 
ted an  error  In  dismissing  plaintiff's  bill  and 
rendering  judgment  against  plaintiff  on  tli* 
grounds  that  plaintiff  failed  to  show  any  equi- 
ty in  her  complaint    (3)  The  court  committed 
an  error  In  dismissing  plaintiff's  bill  and  ren- 
derlng  Judgment  against  her  on  the  grounds 
that  there  was  no  equity  in  the  complaint  (4) 
The  court  committed  an  error  In  denying  to 
plaintiff  the  Injunction  prayed  for  and  dis- 
missing her  complaint  on  the  record  that  tbe 
testimony  introduced  before  tbe  court  as  to 
the  complaint  and  statemoit  of  facts  Intro- 
duced in  evidence,  was  Insufficient  to  entitle 
plahitlff  to  the  relief  prayed  for.    (6)  The 
ruling  of  the  court  and  the  rendition  of  the 
Judgment  is  contrary  to  law  and  the   evl- 
(isoce."    The  appellant  contends  that  either 
of  her  assignments  are  sufficient  to  reverse 
the  case,  and  discusses  them  all  together.     If 
we  correctiy  apprehend  tbe  proceedings  before 
tbe  court  the  case  was  submitted  for  a  final 
hearing  at  the  same  time  the  application  was 
presented  for  the  restraining  order,  and  tlie 
finding  of  the  court  was  not  that  the  com- 
plaint did  not  state  a  case  for  equitable  re- 
lief, but  tbat  tbe  court  after  hearing  the 
evidence,  found  tbat  there  was  no  cause  for 
equitable  reli^.    Counsel  for  appellee  seeiu 
to  concur  in  this  view.    In  their  brief  they 
say:    "The  court  did  not  hold  that  plaintiff's 
complaint  did  not  state  a  cause  for  equitable 
relief,  but  finds  that  after  having  beard  the 
evidence  and  arguments  of  counsel  that  the 
issues  were  in  favor  of  the  defendant  and 
that  the  plaintiff  had  no  cause  for  equitable 
relief.    The  court  did  not  make  this  finding 
altogether  from  the  plaintiff's  pleading,  the 
plaintiff  probably  plead  a  good  cause  of  ac- 
tion for  equitable  relief,  but  the  court  found 
from  the  evidence  Introduced  that  the  evi- 
dence did  not  sustain  the  complaint    There 
was  really  no  question  of  law  involved.    The 
complaint  alleges  a  cause  for  relief,  and  the 
answer  denies  It  and  after  the  evidence  was 
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bitrodnoed  the  oonrt  fmud  the  issues  In  faror 
of  the  defoidant,  the  appellee  here." 

Sectkm  762  of  Mansfield's  Digest  la  as  fol- 
lows: '*rhe7  shall  bare  power  t»  regulate 
the  boUdiiic  of  houses ;  to  make  regnhitlmu 
for  the  purpose  of  guarding  agahist  ac- 
cidents ^  fire,  and  to  prohibit  the  erection 
of  any  building,  or  any  addition  to  any  butld- 
Ing.  mwe  than  ten  feet  high,  unless  the  outer 
walls  thereof  be  made  of  brick  or  mortar,  or 
of  Iron,  or  stone  and  mortar ;  and  to  proTlde 
fbr  the  removal  of  any  building  or  additions 
erected  contrary  to  such  prohibition.''  And 
the  ordinances  adopted  by  the  defendant  are 
18  follows:  "Sec  13S.  No  building  or  parts 
of  bnlldingB  other  than  those  constructed  of 
fire  pnx>f  material  within  the  limits  shall  be 
raised,  enlarged  or  removed  to  another  place 
within  said  limits,  nor  shall  any  such  build- 
ing be  moved  Into  the  fire  limits  without 
the  consent  of  the  town  council.  Sec.  134. 
It  shall  be  unlawful  to  repair  or  rebuild  any 
wooden  building  within  the  fire  limits  which 
may  hereafter  be  damaged  to  the  extent  of  25 
per  cnit  of  the  value  thereof,  without  first 
obtaining  permission  from  the  town  council." 
Section  752,  it  will  be  observed,  is  a  grant  of 
power  "to  regulate  the  building  of  houses,  to 
make  regulations  for  the  purpose  of  guarding 
against  accidents  by  fire,  and  to  prohibit  the 
erection  of  any  building,  or  any  addition  to 
any  building,  more  than  ten  feet  high,  unless 
the  outer  wails  thereof  be  made  of  brick  or 
mortar,  or  of  iron,  or  stone,  and  mortar." 
Ordinance  No.  133  applies  only  to  buildings 
to  be  raised,  enlarged,  or  removed,  and  ordi- 
nance No.  134  applies  to  wooden  buildings 
to  be  repaired  or  rebuilt  within  the  fire 
Jimlts,  which  may  hereafter  be  damaged  to 
the  extent  of  25  per  cent  of  the  value  there- 
of, without  obtaining  permission  of  the  town 
coandl. 

The  plaintiff  alleges  that  she  proposed  to 
repair  said  building,  hence  ordinance  No.  134 
is  the  only  one  applicable  to  the  plaintiff's 
rase,  and  that  Is  not  applicable,  unless  it  is 
a  wooden  building  damaged  to  the  extent  of 
25  per  cent  Upon  exactly  what  ground  the 
court  decided  this  case  is  not  disclosed  in  the 
Judgment  If  the  court  dismissed  the  com- 
plaint because  no  equitable  relief  was  stated 
In  the  complaint,  we  cannot  agree  with  the 
Judgment  or  decree  of  the  court  If  the  court 
arrived  at  Its  conclusion  from  the  evidence 
Bnbmltted  hi  the  affidavits,  then  It  must  have 
found  that  the  building  was  a  wooden  build- 
ing, and  damaged  more  than  25  per  cent 
The  ordinance  only  applies  to  wooden  build- 
ings, and  If  It  was  not  a  wooden  building, 
then  the  ordinance  had  no  application,  and 
the  restraining  order  should  have  been  grant- 
ed. If  the  court  found  It  was  a  woodot 
bnllding,  and  damaged  over  25  per  cent,  then 
It  becomes  the  duty  of  this  court  to  examine 
the  evldoice  upon  which  the  judgment  was 
rendered.  First,  we  have  the  affidavits  for 
plaintiff  of  A.  F.  Fahmey  and  H.  B.  COiastaln, 


who  state  they  are  mechanics  and  carpenters, 
that  they  know  the  bnllding ;  "that  the  build- 
ing was  werth  at  the  time  it  was  damaged 
by  fire  at  least  $900;  that  it  would  have 
cost  that  amount  of  mon^  to  have  bought  the 
material  and  placed  same  on  the  ground  and 
worked  it  Into  the  building  aa  it  stood  before 
the  fire  damaged  It;  that  the  damage  done 
to  the  building  by  fire,  or  the  cost  to  repair 
the  building  as  the  building  now  stands  on 
May  1, 1906,  Including  the  labor  and  material, 
would  coat  aliout  $109.04 ;  that  this  estimate 
is  made  by  us  after  inq>ectlng  the  damage 
done  and  calculating  the  material  to  be  used, 
and  the  time  It  would  take  In  working  the 
same  Into  the  building;  that  the  estimate, 
as  made,  we  believe  to  t>e  a  fair  estimate, 
and  as  near  and  accurate  as  can  be  made 
possible  from  the  observation  of  the  build- 
ing." Second,  the  affidavit  of  J.  N.  Scott, 
wtio  states  be  Is  a  mechanic  by  profession, 
and  knows  the  building;  "that  the  value  of 
the  building  as  It  stood  February  13,  1906, 
was  $900 ;  that  he  has  examined  the  building 
since  damaged  by  the  fire  on  February  13, 
1905,  and  to  the  best  of  his  Judgment  the 
damage  done  to  the  building  by  fire  can  be 
repaired  for  the  sum  of  from  $150  to  $175; 
that  he  is  satisfied  It  can  tie  done  for  not 
exceeding  $176." 

The  defendant  then  Introduces:  First,  the 
afBdavit  of  D.  O.  Boswell,  who  states  that  he 
is  a  carpenter  and  builder  and  contractor 
for  building,  "and  have  been  engaged  in  the 
business  of  building  for  52  years;  that  at 
the  request  of  the  mayor  of  Vinita  I  made  a 
careful  examination  of  the  building  in  con- 
troversy; that  after  a  careful  estimate  1 
find  that  the  bnllding  Is  damaged  over  36 
per  cent  of  its  value  by  reason  of  said  water 
and  fire;  that  the  building  before  the  fire  at 
a  reasonable  estimate  was  worth  the  sum 
of  $300 ;  that  it  will  take  at  the  least  calcula- 
tion $125  to  place  the  building  In  repair." 
Second,  the  defendant  introduces  the  affidavit 
of  W.  B.  Coley,  and  the  joint  affidavits  of 
B.  F.  Fortner,  S.  E.  Wallace,  and  J.  a  Wil- 
kinson. W.  B.  Ooiey  states  that  he  Is  the 
mayor  of  Vinita ;  "that  he  has  read  carefully 
the  affidavit  of  B.  F.  Fortner,  S.  B.  Wallace, 
and  J.  O.  Wilkinson,  aldermen  of  the  said 
city  of  yinlta,  and  know  the  statements  there- 
in contained,  and  that  he  says  under  oath 
that  said  statements  are  true  and  he  makes 
the  same  as  his  affidavit  to  be  filed  herein 
the  same  as  tf  the  same  were  copied  herein 
In  htec  verba."  Fortner,  Wallace  and  Wilkin- 
son state  that  tb^  are  the  duly  elected  and 
qualified  aldermen  of  Vinita ;  that  they  have 
examined  the  building  In  controversy  care- 
fully ;  "that,  after  a  full,  complete  and  careful 
Investigation  of  said  building,  we  estimate 
the  damage  done  to  said  building  to  be  at 
least  36  per  cent  of  the  total  worth  of  the 
said  building."  What  does  this  proof  show 
as  to  the  value  of  the  building,  and  the  per- 
centage of  damage  to  tbat  value?    The  three 
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^fitnesses  for  the  plaintiff,  who  are  carpenters 
and  mecbanlcs,  all  state  tbe  value  of  tbe 
bnlldlng  was  $900  at  the  time  of  tbe  Are. 
Fahmey  and  Cbastain  estimate  the  cost  of 
r^alr  to  be  $109.04^  Scott  estimates  cost  of 
repair  at  from  $150  to  $176,  not  to  exceed 
$176.  Boswell,  who  is  a,  carpenter  and  con- 
tractor, estimates  the  Talne  of  the  bnlldlng 
at  $a00,  and  the  cost  of  repair  at  $126.  The 
mayor  and  three  aldermen,  who  do  not  state 
what  their  business  is,  and  do  not  state 
the  value  of  the  building,  estimate  the  cost 
of  repair  at  36  per  cent.  The  conclusion 
we  have  arrived  at  would  be  that  tbe  pre- 
ponderance of  the  evidence  Is  that  the  value 
of  the  bnlldlng  at  the  time  of  the  flre  was 
$900,  and  that  the  cost  of  repair,  taking  the 
evidoice  of  Fabmey,  Chastaln,  and  Scott  for 
tbe  plaintiff  and  Boswell  for  the  defendant, 
would  be  less  than  25  per  cent  of  that  value. 
Appellant  In  her  argument  insists  that 
ordinances  Nos.  133  and  134  are  void.  No.  138 
as  being  Inconsistent  with  section  752  of 
Mansfield's  Digest  and  No.  134  because  It 
conflicts  with  the  general  law  anthorlzlug  the 
incorporation  of  municipalities  in  the  Indian 
Territory.  But  this  was  not  an  issue  in  the 
court  below.  It  Is  not  alleged  in  plaintiff's 
complaint  that  these  ordinances  are  void,  and 
hence  that  question  is  not  before  tbe  court 
Glllott  on  Appellate  Procedure,  i  481,  says: 
"It  is  required  by  the  general  doctrine  that 
tbe  court  of  last  resort  should  not  be  re- 
quired to  decide  a  question  that  has  not 
been  passed  upon  by  the  trial  court  since 
any  other  holding  would  In  effect  make  the 
appellate  court  one  of  original  jurisdiction. 
The  true  theory  Is  that  there  must  be  a 
decision  by  a  court  of  original  jurisdiction  to 
be  reviewed  by  the  appellate  tribunal,  for 
unless  this  be  so  the  appellate  court  becomes 
a  trial  court"  And  In  sections  489  and  490 : 
"The  cardinal  principle  of  appellate  procedure 
which  requires  that  questions  of  which  a  re- 
view Is  sought  shall  first  be  appropriately 
brought  before  the  trial  court  for  decision, 
makes  It  Indispensably  necessary  that  posi- 
tions should  not  be  shifted  on  appeal,  for, 
if  parties  were  allowed  to  change  positions, 
the  appellate  tribunal  would  often  be  com- 
pelled to  decide  questions  as  purely  original 
ones,  and  this,  certainly.  Is  not  the  purpose 
for  which  they  were  created.  It  is,  there- 
fore, with  reason  held  that  parties  must 
stand  by  the  positions  assumed  in  the  trial 
court  and  upon  which  they  asked  and  ob- 
tained rulings.  The  same  rulings  are  to  be 
reviewed  and  not  different  ones."  Section 
489.  "The  strong  current  of  authority  car- 
ries tbe  general  principle  stated  to  its  logical 
conclusion,  for  tbe  courts  are  well  agreed  up- 
on tbe  doctrine  that  the  theory  acted  upon 
In  the  lower  court  must  be  adhered  to  In 
the  higher.  The  rule  that  the  theory  acted 
upon  in  the  trial  court  must  be  adhered  to 
upon  appeal  finds  ezpreBsion  In  various  forms, 
but   tbe   meaning    conveyed,    whatever   the 


form  of  words  employed  may  be,  la  eaaentlal- 
ly  tbe  same.  Some  of  the  courts  express  the 
rule  by  saying  that  new  issues  can  not  l>e 
made  on  appeal,  others  give  it  ^Epresslon  by 
saying  that  there  can  be  no  change  of  base 
on  appeal,  and  others  by  some  such  expres- 
sion aa  that  tbe  matter  waa  not  contested 
below  and  It  can  not  be  contested  above." 
Section  490.  In  City  of  Charleston  v.  Reed, 
65  Am.  R^.  340,  It  Is  said:  "It  la  argued 
by  counsel  tor  plaintiffs  In  error  that  the 
several  fire  ordinances  of  Charleston  are  void, 
because  there  was  no  authority  in  the  diarter 
of  the  city  to  pass  any  such  ordinances ;  that 
the  real  test  of  all  ordinances  passed  by  an 
incorporated  body  is  the  intention  of  the 
Legislature  In  granting  tbe  charter ;  tbat  cor- 
porations cannot  make  ordinances  contrary  to 
their  charters.  If  there  is  no  authority  In 
tbe  charter  of  the  city  of  Charleston  to  pass 
tbe  said  ordinances,  of  course  according  to 
the  great  weight  of  authority  they  are  void." 
And  cites  many  cases  to  sustain  tbe  foregoing, 
and  then  says:  "Our  court  [West  Virginia] 
has  correctly  settled  tbe  powers  of  manidpal 
corporations  in  this  state,  as  follows:  'A  mu- 
nicipal corporation  possesses  and  can  exercise 
the  following  powers  and  no  otbers:  (1)  Those 
granted  In  express  words  by  Its  charter,  or 
tbe  general  statutes  under  which  it  Is  in- 
corporated; (2)  those  necessarily  or  fairly 
Implied  In  or  Incident  to  the  powers  thus 
expressly  granted;  and  (3)  those  esssitlal 
to  tbe  declared  purposes  of  tbe  corporation, 
not  simply  convenient  but  indispensable." 
And  the  court  cites  tbe  following  cases  and 
their  decisions  in.  support  of  the  doctrine  an- 
nounced: "In  Bradley  v.  Insurance  Co.  [11 
Mich.  425],  it  was  held  that  the  common  oooiv 
cll  of  Detroit  had  i>ower  to  pass  ordinances 
establishing  fire  limits  and  forbidding  the  re- 
building or  repair  of  wooden  buildings  wltb- 
in  such  limita.  The  majority  of  the  court 
by  Martin,  Chief  Justice,  said :  'Of  the  pow- 
er of  tbe  common  council  to  pass  tbe  ordi- 
nances in  question  we  have  no  doubt.  They 
contravene  no  provisi<«  of  the  Constitution  as 
we  read  It  and  they  were  made  in  the  exer- 
cise of  a  police  power  necessary  to  the  safety 
of  the  city.  A  regulation  of  the  use  of  prop- 
erty, or  a  prohibition  of  Its  repair  when  par- 
tially destroyed,  cannot  to  my  mind  be  re- 
garded as  a  condemnation  to  public  use.'  Tbe 
charter  allowed  the  dty  to  prevent  tbe  'lo- 
cation or  construction'  of  wooden  bnildlngs, 
the  'removing*  of  such  buildings,  and  tbe  're- 
building or  repairing*  of  the  same  within  tbe 
fire  limits,  which  may  tte  adopted."  "In 
Wadlelgh  v.  Oilman  It  appeared  that  the  act 
incorporating  the  city  of  Bangor  conferred 
authority  on  the  city  to  ordain  and  establish 
such  acts,  laws  and  regulations,  not  Incon- 
sistent with  the  Constitution  and  laws  of  the 
state,  as  shall  be  needful  to  tbe  good  order 
of  such  body  politic'  It  was  held  that  an 
ordinance  of  the  city  government  probibiting- 
the  erection  of  wooden  buildlnca  In  the  dty 
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witliln  certain  Umlta  was  within  the  aathfnr- 
ity  oonferred.    Weaton,  (X  J^  In  deHverlng 
tbe  opinion  of  the  conrt,  aald:    The  regula- 
tlon    In  qaestlon  Is  for  the  general  benefit 
It  adds  to  the  raloe  of  the  property  by  lessen- 
ing tixe  hazard  from  fire,  which  operates  as  a 
tax   npon  It,  whether  the  owner  Is  his  own 
Insurer  or  procnrea  others  to  take  the  risk 
for  a  Taluable  consideration.    And  economy 
as  well  as  safety  Is  really  consulted  by  build- 
ing with  durable  materials.    Nor  Is  there  any 
danger  that  the  power  to  pass  ordinances  of 
tblB  character  will  be  wantonly  or  unneces- 
sarily exercised.    The  dty  authorities  are  an- 
noally  elected  by  the  cltisens  from,  among 
themselves.    No  law  of  theirs,  not  acceptable 
to  tbe  majcwity  would  be  tolerated  or  suffered 
to  remain.' "    "The  charter  of  New  Haven 
authorized  the  city  to  make  ordinances  'to 
protect  said  city  from  fire ;  to  organize,  main- 
tain and  regulate  a  fire  department  and  fire 
apparatus;  to  regulate  the  mode  of  building 
and  the  materials  used  for  building,  or  alter- 
ing buildings  within  the  city   or  any  part 
thereof ;  and  the  mode  of  using  any  buildings 
therein,  and  of  heating  the  same,  when  such 
regolalions  seem  expedient  for  the  purpose 
of  protecting  said  city  from  the  dangers  of 
flre,'   etc.    It  was  held  that-  an   ordinance 
passed  under  said  charter  'establishing  a  fire 
district  and  forbidding  the  erection  or  placing 
of  any  wooden  building  within  the  district 
without  licoise  given  by  the  board  of  alder- 
men, declaring  such  building  should  be  deem- 
ed a  cmnmon  nuisance,  and  making  it  the 
duty  of  certain  oflScers  after  reasonable  no- 
tice to  abate  it,'  was  fully  authorized  by  the 
charter  and  was  reasonable.    Hlne  v.  City 
of  New  Haven,  40  Conn.  478."    "The  charter 
of  the  town  of  Greenville,  Miss.,  gave  the 
coandl  power  to  provide  for  the  prevention 
and  extinguishment  of  fires,  and  to  organize 
and  establish  fire  companies,'  etc. ;  and  it  was 
held  that  while  the  charter  did  not  in  ex- 
press terms  give  the  council  power  to  estab- 
lish 'fire  limits,'  and  prohibit  the  erection  of 
wooden  buildings  therein,  yet  such  power  is 
by  the  charter  by  fair  Implication  conferred 
on  the  coandl.    Alexander  v.  Town  Oonndl, 
54  Miss.  659."    And  after  these  citations  the 
conrt  lays:    "In,  addition  to  the  clause,  to 
make  regulations  for  guarding  against  dan- 
ger or  damages  from  fire,'  we  have  the  pow- 
«9r  to  control  the  c<KistmctIon  and  repairs 
of  all  hooMS.'    Now  it  seems  to  me  thbt  the 
provirion  of  the  charter  of  Charleston  is  the 
equivalent  of  conferring  upon  the  coundl  the 
power  to  from  time  to  time  establish  "flre 
limits"  and  prevent  the  erection  of  wooden 
bolldlngs  therein.'    These  powers,  it  seems  to 
me,  If  not  expressly  granted,  are  fairly  im- 
plied from  the  language  used  in  the  charter, 
and  are  Incident  to  the  powers   expressly 
granted,  and  are  moreover  essential  to  the 
declared  porposes    of   the  corporation,   not 
almply  convenient,  but  indispensable." 
In  oar  judgment,    ample   authority   was 


given  by  section  762,  Mansf.  Dig.,  to  adopt 
the  ordinances.  As  heretofore  stated,  the 
only  one  of  the  ordinances  applicable  to  re- 
pairs is  ordinance  No.  134,  and  If  the  build- 
ing to  be  repaired  was  not  a  wooden  building, 
then  that  ordinance  was  not  applicable.  If 
It  was  a  wooden  building  with  a  damage  of 
less  than  25  per  cent  of  the  value,  then  the 
plaintiff  had  a  right  to  repair,  and  we  are  of 
the  (pinion  that  the  damage  was  less  than 
25  per  cent  under  the  proof.  Therefore 
we  are  of  the  opinion  the  restraining  order 
should  have  been  granted,  and  the  case  Is 
reversed,  with  directions  to  proceed  in  ac- 
cordance with  this  opinion. 
Reversed  and  remanded. 

CLAYTON,  X,  concurs.    OILL,  C.  J.,  dls- 


OILL,  C.  J.  (dissenting).    In  this  case  the  . 
questions  Involved  reduce  themselves  to  one: 
Shall  this  c6urt  reverse  the  court  below  re- 
fusing an  injunction  upon  a  question  of  fad 
where  there  is  contradictory  evidence?    The 
ordinance  of  the  city  of  Vinlta  concerning  re- 
pairs on  buildings  within  the  flre  limits  pro- 
vides that  where  the  repairs  of  a  wooden 
building  do  not  exceed  25  per  cent  of  Its 
value,  such  repairs  may  be  made,  and  the 
court  below  in  refusing  the  Injundlon  sought 
by  appellant  to  restrain  the  officials  of  said 
city    from    interfering    In    making    repairs 
found  there  were  no  equities  In  favor  of  ap- 
pellant and  refused  the  injunction  prayed. 
The  testimony  before  the  lower  court  was, 
on  the  one  part,  to  the  effed  that  the  repairs 
necessary  In  consequence  of  damage  by  flre 
and  water  to  the  building  in  question  exceed- 
ed 26  per  c&at  of  Its  value,  and  on  the  other 
part,  that  such  damage  was  less  than  25  per 
cent    It  is  true  that  all  the  evidence  In  the 
case  before  the  trial  court  was  In  the  shape 
of  affidavits,  and  that  the  affidavits  are  pre- 
sented to  this  court  in  the  record  for  its  con- 
sideration on  appeaL    Possibly  this  court  Is 
in  as  good  position  to  ascertain  the  facts  as 
the  court  below,  but  where  the  lower  coiu^ 
has  passed  upon  facts,  and  the  evidence  is 
contradldory,  and  Judgment  may  be  found 
to  be  either  of  two  or  more  ways  imder  the 
evidence,  and  has  refused  to  exerdse  its  equi- 
table jurisdiction,  can  this  court  review  the 
matter,  and  compel  the  lower  court  to  act 
against  Its  Judgment  In  the  Issuance  of  ai^ 
Injunction?     I  think  the  great  consensus  of 
precedent  authority  is  opposed  to  review  \m, 
der  such  drcumstancea    See  array  of  author - 
itiee  in  3  Am.  Dig.,  tit  "Aweal  and  Errot^ — 
Injunctions,"  tS  3818-3821.    It  Is  a  tainVWat 
rule  of  law  that  Judgment  of  a  lower  coxvtt 
will  not  be  dlstvirbed  by  an  appellate  coMtt 
where  there  are  contradldlons  xipoix  matevVai 
points  In  the  evidence,  and  tbls   rule  ototaVxiB 
In  the  decree  of  the  chancellor    Via.  ret\iB.\TiR 
injunctions  to  tbe  absence  of  naa^nlteat  aXjMse  . 
of  his  discretion. 

In  tbe  case  at  bar,  I  do  not  averse  vjiti^  tbs 
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BrethreD  In  tbe  revenal  of  tb\a  casa  The 
conrt  below  had  ample  opportunity  and  waa 
Clothed  with  full  authority  to  pass  upon  the 
facts  and  Its  findings  of  the  facts  la  conclv 
sIto  upon  this  court  For  this  court  to  say 
that  certain  testimony  shall  be  received  and 
given  credence,  and  for  the  court  below  not 
to  have  received  It  and  given  It  credoice  was 
error,  and  that  other  testimony  shall  be  re- 
fused and  discredited  and  for  the  court  below 
liot  to  have  refused  and  discredited  It  was 
error,  savors  of  Imperialism,  and  is  contrary 
to  precedent,  and  I,  therefore,  respectfully 
dissent  from  the  opinion  of  the  majority  In 
this  case,  and  am  of  opinlnon  that  the  Judg- 
ment of  the  lower  court  should  be  affirmed. 


SEYMOUR  V.  SOUTHERN  BT.  CO. 
(Sapreme  Court  of  Tennessee.    Dec.  8,  1906.) 

1.  Appeai/— Reoobd— DnanunoN,— Cesho&a- 
U. 

A  rule  of  court  that  motions  for  new  trial 
must  be  entered  on  the  minutes,  the  several 
groiinda  of  error  specified,  no  errors  to  be  con- 
sidered except  sncn  as  are  assigned,  and  that 
the  rale  will  constitute  a  part  of  the  record 
on  every  case  tried  in  the  court,  and,  on  making 
a  transcript  of  any  case,  the  cleric  shonld  copy 
It  therein  withont  further  orders,  being  such 
a  rale  as  it  is  competent  for  the  court  to  make, 
it  was  the  duty  of  tbe  clerk  to  obey  it,  and, 
on  his  neglect  or  disobedience,  it  was  competent 
to  supply  the  omission  on  a  snegestion  of 
diminution  and  the  issaance  of  certiorari. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  |  2838.] 

2.  Samk— Resxbvation   of  Gbourds  or  Rk- 
VMW— Morion  FOB  Nkw  Tbial. 

A  motion  for  new  trial  is  necessaiy  to 
obtain  a  review  of  errors  In  the  action  of  the 
trial  court  in  living  a  peremptory  Instruction  to 
tlie  Jury. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  |f  1708-1711.] 

McAlister  and  Neil,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Union  County; 
H.  Clay  James,  Judge. 

Action  by  Armlnda  Seymour  against  the 
Southern  Railway  Company.  Fr(»n  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
AfOrmed. 

Jerome  Templeton,  J.  P.  Rogers,  and  J.  O. 
Sharp,  for  appellant  Jourolmon,  Welcker  & 
Smith  and  D.  D.  Anderson,  for  appellee. 

BEARD,  C.  J.  This  action  was  brought  by 
tbe  administratrix  to  recover  damages  for  a 
personal  injury  inflicted  upon  her  intestate  by 
the  railway  company,  resulting  in  his  death. 
The  present  suit  was  brought  more  than  a 
year  after  the  infllcticm  of  the  injury,  and  the 
statute  of  limitations  applicable  to  this  dass 
of  cases  was  Interposed  by  the  company.  In 
reply,  It  was  insisted  that  there  was  a  prior 
suit  for  the  same  cause  of  action  brought 
within  one  year  of  the  injury,  which  suit  was 
dismissed;  and  that  the  present  action  was 
brought  within  one  year  thereafter. 

Tlie  defendant  below  met  tills  contention 


with  a  denial,  insisting  that  the  former  salt 
had  not  been  dismissed  when  the  present  one 
was  brought  but  was  still  pending,  and  hence 
that  the  plaintiff  below  liad  not  brought  her 
case  within  the  saving  of  Shannon's  Code,  { 
4446.  The  trial  Judge  took  this  view  of  tbe 
matter,  and  sustained  the  motion  for  peraop- 
tory  InstructionB  In  favor  of  the  defendant 
below.  The  evidence  l>earing  upon  the  point 
being  uncontroverted,  a  Judgment  was  there- 
upon rendered  in  favor  of  the  defendant,  and 
from  this  the  plaintiff  appealed  to  this  court, 
and  has  here  assigned  errors. 

There  was  no  motion  fOr  a  new  trial  made 
in  the  court  below. 

In  the  view  we  take  of  the  case,  only  two 
questions  are  presented : 

1.  It  appears,  on  suggestion  of  diminution 
of  the  record  and  a  copy  of  the  entry  below 
offered  by  consent  in  lieu  of  the  actual  issu- 
ance and  service  of  die  writ  of  certiorari,  that 
at  a  term  of  the  circuit  court  of  Union  coun- 
ty prior  to  the  term  at  which  the  present  suit 
was  tried,  an  order  was  entered  in  the  follow- 
ing words:  "All  motions  for  new  trial  must 
be  reduced  to  writing,  and  entered  upon  the 
minutes ;  the  several  grounds-  of  error  upon 
which  new  trials  are  asked,  whether  of  law 
or.  fact  must  be  taken  separately  and  specif- 
ically numbered;  and  no  error  will  be  con- 
sidered except  such  as  are  assigned  in  said 
written  motion  in  this  manner.  This  rule 
will  be  entered  upon  the  minutes  of  this 
court,  and  will  constitute  a  part  of  the  record 
upon  every  case  tried  in  this  court  and  upcm 
making  a  transcript  of  any  case  herein  tried 
for  the  Supreme  Court  of  Tennessee  of  the 
proceedings  In  error  thereto  from  this  court 
the  clerk  will  copy  it  therein  without  further 
orders." 

The  clerk  of  the  circuit  court  In  making 
out  the  transcript  failed  to  embody  this  rule. 
The  question  arising  is  whether  it  was  the 
duty  of  the  clerk  to  copy  this  rule  in  the  tran- 
script in  the  present  case  without  further 
order;  that  is,  without  a  special  order  to 
tliat  effect  having  been  made  in  this  case. 
We  think  It  was  his  duty  to  do  so.  It  was 
competent  for  the  circuit  court  to  make  the 
order  in  tbe  terms  in  which  It  was  expressed, 
and  It  follows  that  it  was  the  duty  of  the  clerk 
to  obey  It  Upon  his  neglect  or  disobedience 
for  any  cause.  It  was  competent  to  supply  tbe 
omission  on  a  suggestion  of  dimlnutloQ  and 
the  Issuance  and  execution  of  a  writ  of  cer- 
tiorari. 

2.  As  above  stated,  there  was  no  motion  for 
a  new  triaU  The  question  presented  Is  wheth- 
er there  should  have  been  a  motion  in  the 
court  below  prepared  in  the  manner  provided 
by  the  rule  and  acted  on  as  a  preliminary  to 
a  test  in  this  court  of  the  correctness  of  tbe 
action  of  the  trial  Judge  in  giving  a  perempto- 
ry instruction  to  the  Jury.  We  are  of  opinion 
that  such  preliminary  motion  was  necessary. 
The  case  falls  wltliln  the  principle  of  Rail- 
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load  ▼.  Johnson,  114  Tenn.  632,  687-640,  88 
S.  W.  168. 

Tbe  remit  la,  tbe  Jndcment  of  tbe  conrt  be- 
low must  be  afBrmed. 

From  tbe  concloslon  announced  on  this  last 
pirint,  HcAIilSTEB  and  NEIL,  JJ„  dissent 


KOBBB   ▼.   HARRIMAN   LAND  00.   et  al. 
(Sapreme  Court  of  Tennessee.    Dec.  8,  1906.) 

1.  HuBBASD  AHD   Wuv— Deed   or   Masbied 

WOMAK— VaIIDATIOK. 

Shannon's  Code,  i  8764,  provides  that,  where 
a  deed  exeoated  by  an  attorney  in  tact  has 
been  registered  more  than  20  years  In  the 
connty  where  the  real  estate  ia  sitnated,  it 
siiall  be  presumed,  nntil  the  contrary  is  shown, 
that  the  conveyance  was  properly  made  by  tlte 
attorney,  and  the  deed  shall  be  deemed  valid  in 
tlie  same  manner  as  if  ezecated  by  the  prin- 
cipal Section  3765  provides  that,  when  a 
power  of  attorney  antoorizing  the  sale  of  real 
estate  has  been  registered  more  than  20  years 
in  the  county  where  the  property  is  situated, 
such  power  shall  be  deemed  valid  to  pass  the 
estate  conveyed  by  the  attorney.  Held,  that 
a  deed  of  a  married  woman  executed  by  an 
attorney  in  fact  and  registered  for  more  than 
20  years  was  valid  and  admissible  in  evidence, 
ttiough  a  married  Woman  cannot  convey  by  an 
attorney  in  fact. 

2.  AOKMOWI/EDOICEITT  —  DEEDS  —  DEFECmrE 
PEOBATB — COSATITB  STATUTE. 

Shannon's  Code,  |  3761,  provides  that, 
when  a  deed  has  l>een  registered  more  than  20 
years.  It  shall  be  presumed  to  have  been  upon 
lawfnl  authority,  and  tbe  probate  shall  be  good, 
ffeld,  that  a  deed  registered  for  more  than  20 
years  was  valid  and  admissible  in  evidence, 
ttioagh  the  probate  taken  before  a  Justice  of 
the  peace  of  another  state  was  defective. 

[EkL  Note.— For  cases  in  point,  see  Cent  Dig. 
vcL  1,  Acknowledgment  IS  237,  23ai 

Appeal  from  Chancery  Oonrt  Morgan 
Ooonty ;  D.  L.  Lansden,  Ohancellor. 

Action  by  George  C.  Kobbe  against  the 
Hairiman  Land  Company  and  others.  From 
a  decree  of  the  Conrt  of  Chancery  Appeals 
in  favor  of  plaintiff,  defendants  appeal.  Af- 
flnned. 

Horace  ii.  Carr,  Wright  Wright  &  Morris, 
and  L.  Riseden,  for  appellants.  Brown, 
Cassell  &  Monroe,  for  appellee. 

NEIIa  J.  The  qnestions  to  be  determined 
in  this  case  depend  principally  npon  the  con- 
stmction  of  sections  3761,  8762,  3764,  and 
3765  of  Shannon's  Code.  These  sections  are 
as  follows: 

Section  3761:  "Whenever  a  deed  has  l>een 
registered  twenty  years  or  more,  the  same 
sball  be  presumed  to  have  been  upon  law- 
ful anthorlty,  and  the  probate  shall  be  good, 
tboogh  the  certificate  has  not  been  trans- 
ferred to  the  register's  book,  without  regard 
to  the  form  of  the  certificate." 

Section  3762:  "Where  a  deed  has  been 
registered  more  than  thirty  years,  but  the 
register  has  failed  to  register  the  name  of 
the  grantor  or  bargainor.  It  shall  be  pre- 
somed  that  the  name  of  the  grantor  or  bar- 
gainor was  sabscribed  to  the  deed,  and  the 
registration  shall  be  good;    and  in  proving 


tbe  time  when  a  deed  has  been  registered, 
the  date  npon  the  books  may  be  referred  to, 
or  the  register  may  certify  the  fact  as  it  ap- 
pears npon  his  book,  or  the  age  or  time  of 
registration  may  be  established  bj  parol  tes- 
timony." 

Section  8764 :  "In  all  cases  where  a  deed  or 
deeds  conveying  real  estate  have  been  executed 
by  any  person  or  persons  purporting  to  act  as 
attorney  or  attorneys  in  fact  which  deed  or 
deeds  have  been  registered,  whether  with  or 
without  proper  probate  or  a<d:nowIedgment 
twenty  years  or  more  In  the  register's  ofllce 
of  tbe  connty  where  the  real  estate  Is  situ- 
ated, or.  If  the  land  lay  within  the  Indian 
Territory  at  the  time  of  said  conveyance, 
then  If  registered  In  the  register's  office  of 
any  oonnty  In  the  state,  It  sball  be  presumed, 
nntll  the  contrary  is  shown,  that  said  con- 
veyance was  properly  made  by  tbe  attorney 
or  attorneys  In  fact  and  snch  deed  or  deeds, 
or  copies  from  the  register's  books,  shall  be 
deemed  valid  to  pass  the  legal  title  to  real 
estate  in  the  same  manner  as  If  the  same  had 
been  executed  by  the  principal  or  principals ; 
Provided,  that  nothing  herein  contained  shall 
affect  the  rights  of  creditors  or  purchasers 
for  valuable  consideration  without  notice." 

Section  3765:  "When  a  power  or  powers 
of  attorney  anthorizlng  the  sale  or  convey- 
ance of  real  estate  have  been  registered, 
whether  with  or  without  proper  probate  or 
acknowledgment  or  any  probate  or  acknowl- 
edgment at  all,  twenty  years  or  more  in  the 
register's  office  of  the  county  where  the  real 
estate  Is  situated,  or.  If  the  land  lay  within 
the  Indian  Territory,  then  If  registered  In 
the  register's  office  of  any  county  In  the  state, 
such  power  or  powers  of  attorney  shall  be 
deemed  good  and  valid  In  law  to  pass  the 
estate  conveyed  by  the  attorney  or  attorneys 
In  fact;  provided,  that  nothing  herein  con- 
tained shall  affect  the  rights  of  creditors  or 
purchasers  for  valuable  consideration  with- 
out notice." 

The  questions  to  be  determined  arise  upon 
objections  made  to  the  admissibility  of  cer- 
tain deeds  in  evidence,  constituting  links  In 
the  complainant's  chain  of  title ;  the  present 
salt  being  an  action  of  ejectment  to  obtain 
possession  of  certain  lands  to  whidi  com- 
plainant claims  title. 

The  first  deed  objected  to  was  one  pur- 
porting to  have  been  made  by  Bllza  M.  Oerd- 
Ing,  by  attorney  in  fact  to  Ferdinand  Hei- 
denmand,  of  date  July  9, 1849.  This  was  ob- 
jected to  on  the  ground  that  it  appeared  that 
Eliza  M.  Oerdlng  was  at  the  time  a  married 
woman,  and  could  not  convey  by  an  attorney 
In  fact  It  appeared  that  the  deed  had  been 
of  record  in  tbe  register's  office  of  the  county 
where  the  land  lay  for  more  than  20  years. 
The  chancellor  sustained  the  objection,  not- 
withstanding the  fact  last  stated.  To  this 
action  the  complainant  excepted. 

'The  second  deed  objected  to  purported  to 
have  been  made  by  Gustave  F.  Nenman  to 
George  H.  Seiman  on  the  19tfa  of  March,  1866, 
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and  to  Lave  been  acknowledged  before  a  Jiich 
tlce  of  the  peace  of  the  state  of  New  York  on 
tbe  29th  of  March,  1866.  This  deed  waa  regis- 
tered In  Morgan  county,  this  state,  where 
tbe  land  lay,  and  had  been  registered  for  a 
period  of  more  than  84  years  when  It  was 
■offered  in  evidence.  The  chancellor  over- 
ruled this  objection,  and  the  defendant  ex- 
cepted. 

The  Court  of  Chancery  Appeals  held  both 
bleeds  adndssible.  The  correctness  of  this  de- 
cision is  the  matter  now  for  conslderation.- 

It  has  been  held,  in  substance,  that  sec- 
tion 3761  (Acts  1839-40,  p.  60,  c.  26,  8  9)  is 
a  statute  of  repose ;  that  it  was  passed  for 
the  quieting  of  titles ;  that  its  terms  embrace 
married  women  and  Infants,  as  well  as  per- 
sons Bui  Juris,  no  exception  being  made  In 
their  favor;  and  that,  if  a  deed  has  been 
registered  for  the  period  of  20  years  In  the 
county  where  the  land  lies,  the  terms  of 
the  probate  are  immaterial,  and  that  tbe 
entire  absence  of  probate  is  not  material,  tbe 
single  fact  of  the  20  years'  reglstratton  pro- 
tecting the  deed  with  an  absolute  and  In- 
disputable presumption  of  verity.  Matthew- 
son  V.  Spencer,  3  Sneed,  613 ;  Matthewson  v. 
Spencer,  4  Sneed,  384;  Oreen  v.  Goodall,  1 
■Gold.  405;  Anderson  y.  Bewley,  11  Helsk. 
31;  St^henson  v.  Walker,  8  Baxt  280; 
Bledsoe  v.  Wiley's  Lessee,  7  Humph.  507. 
And  see  observations  of  Cooper,  J.,  in  Hanks 
V.  Folsom,  11  Lea,  at  page  561;  and  Stroud 
■V.  McDanlel,   12  Lea,  617,  61&-6'20. 

In  several  of  the  cases  referred  to  (Mat- 
thewson V.  Spencer,  8  and  4  Sneed,  Ander- 
son V.  Bewley,  and  Stroud  v.  McDanlel) 
It  was  held  against  a  married  woman  that 
the  lapse  of  time  cut  off  inquiry,  even  though 
-it  appeared  there  was  in  tbe  certificate  an 
absence  of  the  special  terms  which  in  all 
■other  cases  are  required  to  make  a  privy 
examination  effectual.  It  was  so  held,  not- 
withstanding the  general  rule  that  a  married 
woman  can  convey  her  general  estate  In 
land  only  by  a  deed  with  privy  examination, 
and  that  such  privy  examination  is  a  part 
of  the  execution  of  the  deed  itself,  and  es- 
sential to  its  validity.  Oiffln  v.  Giffin  (Tenn.) 
37  S.  W.  710,  and  cases  cited;  Moseby 
V.  Fartee,  5  Hrisk.  26,  80-36;  Mnrdock 
V.  Railroad  Co.,  7  Baxt  567,  663;  Perry  v. 
Calhoun,  8  Humph.  566;  Mount  v.  Kester- 
son,  6  Cold.  452;  Prater  v.  Hoover,  1  Cold. 
646;  McCallum  v.  Petigrew,  10  Heisk.  397; 
Corley  v.  Corley,  8  Baxt  8. 

In  Stephenson  v.  Walker,  the  section  re- 
ferred to  was  held  to  cut  off  inquiry,  even 
where  a  married  woman  brought  her  bill, 
complaining  that  the  certificate  of  privy  ex- 
amination attached  to  tbe  deed,  "purport- 
ing to  have  been  made  by  her  and  her  hus- 
band while  she  was  a  feme  covert,  was 
fraudulently  obtained,  and  that  in  fact  she 
did  not  acknowledge  It  as  certified  by  the 
deputy  clerk." 

In  Murdock  v.  TiCath,  10  Heisk.  166,  it  was 
:held   that    sections    3761    and   37C2   applied 


only  to  those  deeds  which  purported  to  be 
made  by  the  parties  themselves  in  person, 
and  not  to  deeds  porporting  to  have  been 
made  through  the  intervention  of  an  attor- 
ney in  fact,  and  that  sections  3764  and  S7S!S 
(Acts  1859-60,  pp.  88,  89,  c.  91,  §!  1,  2)  were 
passed  to  cover  deeds  of  the  latter  deacrlp- 
Uon. 

It  was  further  held  in  this  case  that  when 
such  deeds  had  been  registered  for  20  years, 
they  were  as  good  as  if  they  had  been  made 
by  the  parties  themselves,  with  the  excep- 
tion that  it  was  open  to  proof  whether  the 
power  of  attorney  had  expired  or  been  with- 
drawn by  its  maker  before  tbe  execution  of 
the  deed,  but  that  such  investigation  would 
always  begin  with  the  presumption  against 
the  Inquirer,  and  In  favor  of  the  deed,  that 
the  power  had  not  been  withdrawn. 

Tbe  special  facts  imder  examination  In 
that  case  were  that  two  executors  who  were 
directed  by  tbe  will  to  sell  lands  for  the 
payment  of  certain  debts  constituted  two 
persons  their  attorneys  in  fact  to  sell  and 
convey  the  land.  The  land  was  sold  and  the 
conveyance  was  made,  but  some  question 
arose  as  to  whether  the  sale  had  been  made 
before  the  power  was  withdrawn.  It  not 
clearly  appearing  bow  this  was,  and  tbe 
deed  having  been  registered  20  years,  the 
court  held  that  the  presumption  would  be 
In  favor  of  Its  validity,  and  so  sustained  the 
deed.  It  was  also  sustained  on  other  grounds, 
but  those  grounds  are  foreign  to  the  present 
Inquiry.  It  should  also  be  stated  tliat  tbe 
court  held  that  in  this  class  of  cases  tbe 
question  was  always  opax  for  inquliy  as  to 
whether  the  principal  had  title  to  the  estate 
which  he  constituted  an  agent  or  attorney 
in  fact  to  sell.  And  in  that  case  the  court 
considered  whether  the  executors  were,  under 
a  true  consideration  of  the  will,  authorized 
to  sell  by  attorney  In  fact  or  whether  they 
should  sell  In  i>erson.  This  question  waa 
resolved  in  favor  of  the  power. 

The  question  has  not  heretofore  arisen. 
In  any  reported  case,  in  respect  of  deeds 
purporting  to  have  been  made  by  married 
women  through  the  agency  of  attorneys  In 
fact  On  the  one  hand,  it  is  said  that  mar- 
ried women  have  no  power  to  make  deeds  'to 
lands  in  this  state,  in  the  manner  referred 
to,  and  that  no  lapse  of  time  can  confer 
power  where  it  was  originally  wanting.  On 
the  other  hand,  it  is  Insisted  that  it  was  the 
purpose  of  tbe  Legislature  to  apply  the  heal- 
ing hand  of  time  to  deeds  of  all  kinds,  with- 
out discrimination. 

We  apprehend  there  could  be  found  no 
more  dlfilculty  in  healing  the  infirmity  of  a 
deed  ineffectual  as  against  a  married  woman 
because  executed  through  an  attorney  In 
fact  than  in  the  case  of  one  equally  Inef- 
fectual because  of  the  want  of  proper  privy- 
examination,  since  the  latter  Is  equally  as 
fatal  a  defect  as  the  former.  Yet  as  al 
ready  pointed  out  It  has  been  held  that  even 
defects  of  this  character  are  cured,  under 
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tection  3761,  by  20  years'  registration.  Nor 
cau  tbere  be  any  difficulty  growing  out  of 
the  want  of  power  In  tbe  Iteglslature  to 
make  such  a  r^nlatlon;  since  tbe  power  of 
married  women  to  convey  tbeir  estates  is 
derired  from  leglslattve  enactments,  wblch 
prescribe  the  mode  In  wblcb  such  convey- 
ances sball  be  mad&  The  same  power  may 
change  the  mode  or  provide  tbat,  after  a 
given  lapse  of  time  and  tbe  pnblldty  of  long 
registration,  tbe  ordinary  formalities  requir- 
ed for  tbe  protection  of  married  women 
shall  be  disregarded,  and  tbeir  deeds  placed 
npon  tbe  same  footing  as  tbe  deeds  of  per- 
sons snl  Juris.  We  cannot  suppose,  of 
conise,  tbat  tbe  Legislature  would  make  such 
a  provision  save  In  obedience  to  a  command- 
ing public  policy;  but  tbe  power  to  do  so  Is 
beyond  doubt 

Tbe  Leglslatnre  has  enacted  such  a  law 
(sections  3761,  3782,  supra)  In  respect  of 
deeds  purporting  to  have  been  executed  di- 
rectly, In  person,  in  language  broad  enough 
to  embrace  deeds  of  married  wmnen.  Why 
ibonld  not  such  a  law  be  enacted  in  respect 
of  deeds  purporting  to  have  been  executed 
\if  lacb  persons  through  tbe  intervention 
o{  attorneys  In  fact?  No  sound  reason  can 
lie  advanced  to  support  a  distinction  between 
the  two.  Tbe  same  public  policy  suggests 
and  supports  similar  legislation  for  each. 

It  Is,  then,  only  a  question  of  intentioa  on 
the  part  of  the  Legislature,  a  question  of 
omutmctlon  for  the  ascertainment  of  the 
meaning  of  sections  8764  and  8765  above 
imoted. 

So  strong  Is  tbe  public  policy  that  demands 
the  quieting  of  titles  for  the  repose  of  soci- 
ety, we  must  start,  in  tbe  attempt  to  con- 
(tme  tbe  act,  with  tbe  assumption  tliat  the 
Legislature  purposed  to  quiet  all  deeds  made 
by  attorneys  in  fact  other  than  those  spe- 
dally  excepted  from  its  operation.     Having 
this  principle  In  view,  we  turn  to  tbe  act 
ud  find  tbat  tlie  only  exception  made  to 
tbe  operation  of  its  broad  provisions  Is  that 
It  ma;  be  shown  that  tbe  ccmveyance  was 
Dot  "properly  made^  by  the  attorney  or  at- 
tiraeys  bt  fact;    and  this  was  held  in  Mur- 
ioA  V.  Leath,  supra,  to  mean  that  the  only 
questions  open   to  dispute  thereunder  were 
whether  the  principal  ttad  title  to  the  estate, 
•M  whether  the  power  of  attorney  bad  been 
reroked  before  the  making  of  the  deed.   Said 
the  conrt:    "Tbe  presumption  that  the  deed 
ws  properly  made  by  the  attorneys  Is  not 
oodosive,  but  disputable.    The  fact  that  the 
tttomey  bad  a  power  of  attorney  to  make  It 
onnot  be  dlqputed— that  Is  settled  by  the 
oto  provision  already  considered  [section 
^SQ;  but  whether  the  deed  was  made  prop- 
v)7.  ao  as  to  pass  a  valid  title.  Is  subject  to 
(e  diqmted.    If  this  Is  not  done  successfully, 
I^Ka  tbe  deed  is  as  effectual  in  passing  the 
tttle  at  If  it  bad  been  made  by  the  principal 

tt8.W^12 


But,  if  It  should  be  shown  that  the  iwlndpal 
bad  no  title  to  the  estate,  or  tbat  tbe  attor- 
ney bad  executed  tbe  deed  after  his  power 
of  attorney  bad  been  revoked  or  expired, 
tbe  presumption  would  thereby  be  overturn- 
ed, and  It  would  be  shown  that  the  deed  was 
not  properly  made  by  the  attorney.  The 
presumption,  however,  stands  that  tbe  deed 
was  properly  made,  until  rebutted,  and  If 
not  so  rebutted  it  stands  as  a  subsisting  pre- 
sumption, as  well  against  those  under  dis- 
ability as  those  not  Tbe  legal  effect  of  tbe 
two  provisions,  viewed  together.  Is  to  throw 
the  burden  of  proving  that  the  deed  was  not 
properly  made  by  tbe  attorney  In  fact  on 
those  who  dispute  tbe  fact  wherever  it  ap 
pears  that  the  power  of  attorney  and  the 
deed  have  been  on  the  register's  book  for 
20  years  or  more."    10  Helsk.  17i,  176. 

Passing  the  exception,  then,  and  tnmiog 
to  tbe  residue  of  section  8764,  we  find  tbat 
It  iwoTides  that  when  a  deed  is  made  by  an 
attorney  hi  fact  and  bas  I>een  of  record  In 
the  register's  office  of  the  county  for  20 
years,  it  "shall  be  deemed  valid  to  pass  the 
legal  title  to  real  estate  in  the  same  manner 
as  If  the  same  bad  been  executed  by  tlie  prin- 
cipal or  principals."  No  exception  Is  made 
In  the  act  in  favor  of  married  women,  and 
tbe  court  can  make  none.  We  are  of  opinion, 
therefore,  that  with  tbe  exception  noted  In 
tbe  excerpt  from  Murdock  v.  Leath,  it  was 
the  purpose  of  tbe  Legislature  to  make  all 
deeds  executed  by  power  of  attorney  con- 
clusive of  tbe  title  after  20  years'  registra- 
tion in  the  county  in  wlilch  the  land  lay. 
This  construction  we  regard  as  not  only  tai 
harmony  with  the  language  used,  and  wltb  the 
construction  placed  upon  the  previous  act 
(sections  8761,  8762),  but  the  only  one  which 
will  fully  carry  out  the  beneficent  purpose 
had  In  view  by  tbe  Ctaieral  Assembly  when 
the  l^clslation  was  macted. 

It  results  that  tbe  first  deed  above  refer- 
red to  was  properly  admitted  in  evidence  by 
the  Court  of  Chancery  Appeals  under  sections 
3764,  3766  and  tbe  second  deed  under  section 
3761.  We  are  not  to  be  understood,  vt 
course,  as  holding  tbat  tiie  probate  taken  be- 
fore tbe  New  York  Justice  of  tbe  peace  add- 
ed anything  to  tbe  Instrument  Tbe  con- 
trary lias  been  held  (Woods  t.  Bonner,  80 
Tenn.  411,  18  S.  W.  67);  but  the  deed  having 
been  registered  20  years  in  the  county  where 
the  land  lay,  It  would  be  admissible  in  erl- 
dence  r^ardless  of  the  defective  probate. 

Tbere  are  other  errors  assigned,  but  ths 
subjects  to  which  they  relate  are  fully  and 
correctly  discussed  and  disposed  of  In  tiM 
opinion  filed  by  tbe  Court  of  Chancery  A]>- 
peals,  and  need  not  be  further  referred  te 
here.    They  are  overruled. 

It  results  tbat  there  is  no  error  In  tbe  de- 
cree  of  the  Court  of  Chancery  Appeals,  and 
it  ia  affirmed. 
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INGBRSOLL  «t  aL  t.  COAL  ORDBE  COAL 
CO.    et  al. 

(Supreme  Ooort  of  TennNseeu    Nor.  24,  1908.) 

1.  AlTOBIfXT   AND    CLIEIIT— OOHPXKSATIOR   OT 

Attobnct— Pkbsorb  Liabui. 

After  notice  to  a  coal  company  that  a  firm 
of  attorneys  has  been  employed  to  prosecute 
a  claim  against  it,  persons  who  participate  in 
and  bring  aboat  a  compromise  with  tlie  claim- 
ants dirvctly  are  liable  to  the  same  extent  as 
the  company  for  the  compensation  of  the  at- 
torneys. 

[Ekl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,   Attorney   and  Client,  SI  410.  411.] 

2.  Same— Actio  h—Defkr  SB. 

Where  a  coal  company,  after  notice  that  a 
firm  of  attorneys  had  been  employed  to  proee- 
cute  a  claim  against  It,  compromised  with  the 
claimantia  directly,  it  is  not  precluded,  in  an 
action  against  it  for  the  attorneys'  compensa- 
tion, from  setting  up  as  a  defense  that  the 
contracts  of  employment  of  the  attomeya  were 
not  valid. 

[Eld.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  Sf  410-417.] 

3.  SAIOB— RlQHT   TO    COUPERBATIOn— SOUOIT- 
IHG    SOTT. 

Under  Shannon's  Code,  |  6781,  proWdlng 
that  the  courts  of  the  state'  may  strike  from 
their  rolls  any  practicing  attorney  or  coun- 
sel guilty  of  such  misdemeanors  or  acts  of 
immorality  or  impropriety  as  are  inconsistent 
wiOi  the  faitliful  discharge  of  the  duties  of 
his  profeaslon,  where  a  firm  of  attorneys  pro- 
cared  a  number  of  cases  by  personal  solicita- 
tion by  their  representative,  they  are  not  en- 
titled to  recover  compensation  for  their  services 
from  a  coal  company  on  its  procuring  a  settle- 
ment with  the  clients,  though  the  contract  of 
employment  of  the  attorneys  was  free  from 
fraud  or  misrepresentation  and  no  infidelity  to 
the  intaresta  <k  their  clients  was  imputed  to 
tbam. 

Appeal  from  Chancery  Court,  Anderson 
County ;   Hugh  O.  Kyle,  Chancellor. 

Action  by  Henry  H.  IngersoU  and  others 
against  the  Coal  Oeek  Coal  Company  and 
others.  From  a  decree  in  favor  of  complain- 
ants, defendants  appeal.  Bevvraed,  and  salt 
dismissed. 

H.  B.  Lindsay,  Charles  T.  Cates,  Jr.,  and 
R.  E.  L  Mountcaatle,  for  appellants.  Inger- 
soU &  Peyton,  for  appellees. 

WILKES,  J.  The  facts  fonnd  by  the  Court 
•f  Chancery  Appeals  are  set  out  in  its  opinion 
as  follows: 

"The  dominant  facts  appearing  in  the  rec- 
ord, proper  to  be  stated,  raising  the  question 
or  proposition  involved  in  this  assignment  of 
error,  are  these: 

"Messrs.  IngersoU  &  Peyton  are  a  law  firm 
resident  of  and  having  offices  at  KnoxvlUe, 
Tenn.  They  are  practitioners  in  the  courts 
of  this  state.  Complainant  Chandler  is  a 
much  younger  member  of  the  Knozville  bar. 

"Some  seven  years  ago  he  entered  into  a 
contract  with  the  firm  of  IngersoU  &  Peyton, 
under  the  terms  of  which  he  was  to  have  one- 
third  of  the  fees  accruing  from  the  business 
be  brought  to  the  firm ;  he  assisting  in  look- 
ing up  the  evidence  and  preparing  such  cases 


for  trial  as  he  obtained,  or  as  came  to  tbe 
firm  through  him. 

"In  brief,  we  take  It  from  tbe  erideace, 
while  not  a  full  partner  in  tbe  firm,  be  was 
a  partner  in  it  with  reference  to  such  busi- 
ness aa  he  procured  for  it 

"We  infer  from  the  record  that  he  had  liis 
office  quarters  with  the  firm. 

"We  see  nothing  Immoral,  unprofessional, 
or  obnoxious  to  public  policy  or  a  correct 
standard  of  professional  ethics  in  such  a 
partnership  relation.  Such  a  relationship  In 
the  practice  of  law  has  existed  from  time 
Immemorial  In  the  profession  in  this  state 
between  lawyers  of  the  highest  honor  and  the 
keenest  sense  of  the  dignity  of  tbe  profession. 

"In  short,  tliere  la  nothing  wrong  per  ae 
in  such  an  arrangement  between  bonorahle 
members  of  the  profession. 

"The  methods  that  may  be  adopted  or  re- 
sorted to  to  procure  legal  business  present 
another  question. 

"Now,  when  the  FraterviUe  mine  ezploslon 
occurred  in  1902,  young  Chandler  a  few  days 
thereafter  conferred  with  Mr.  Peyton,  of  the 
firm  of  IngersoU  &  Peyton,  and  betook  himself 
to  Coal  Creek,  in  Anderson  county,  where  the 
Cixploslon  occurred,  and  actively  solicited  par- 
ties Iiaving  rights  of  action  against  the  de- 
fendant company,  or  supposed  to  bare  such 
right  of  action  against  it,  growing  out  of 
the  deaths  or  injuries  caused  by  the  expk>- 
Blon,  to  intrust  the  prosecution  of  their  cases 
against  the  company  to  the  firm  of  IngersoU 
&  Peyton,  representing  to  such  parties  that 
the  firm  of  IngersoU  &  Peyton  was  composed 
of  able  lawyers  entirely  competent  to  inotect 
and  secure  their  rights  in  tbe  courts. 

"It  appears  that  when  he  reached  the  field 
of  prospective  litigation  be  found  otbo'  law- 
yers there  ahead  of  him,  who  wen  oigaged 
in  soliciting  suits  for  deaths  and  Injuries 
caused  by  the  ezploslin. 

"He  entered  actively  into  the  competition 
(or  business. 

"It  does  not  appear,  however,  tliat  be  prac- 
ticed any  fraud  or  deception,  or  made  any 
false  representations,  to  get  cases  for  his  firm. 
He  boldly  and  openly  saw  widows  and  ottiers 
whose  husband  and  next  of  kin  bad  been 
killed  in  the  explosion,  and  sought,  as  other 
lawyers  were  doing,  to  have  them  Intmst  tbe 
bringing  and  prosecution  of  suits  against  tbe 
company  to  his  firm. 

"He  made  several  trips  to  Coal  Creek  fbr 
tbe  purpose  of  soliciting  business  for  the  firm, 
bis  expenses  t>elng  paid  by  it 

"He  secured  some  40  cases  for  tbe  firm,  and 
it  appears  from  the  record  that  150  or  more 
otber  cases  were  brought  by  other  lawyers 
against  the  company  in  the  courts,  all  in  a 
few  months  after  the  explosion. 

"Chandler  secured  written  contracts  from 
the  parties  he  procured  to  Intrust  their  cases 
to  his  firm,  and  these  contracts  stlpolated 
the  fees  the  firm  was  to  charge;    It  being  a 
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qiedfled  percentnm  of  tbe  reooveiy  obtained 

iBMChCMOk 

"He  reported  the  cases  he  procnred  to  the 
flna,  and  the  Ann  brought  snlts  in  the  clr- 
cnit  conrt  of  Knox  county,  except  one, 
broaght  In  Anderson,  for  damages  In  each 
asalnst  the  defendants ;  the  amonnt  of  dam- 
ages In  tlw  writs  asnally  being  for  flO.OOOi 

"The  firm  prepared  and  filed  decIaratloDS 
In  an  the  cases  specified  In  the  bill,  and 
made  Investigations  and  prepared  to  try 
them. 

"The  firm  were  attorneys  of  record  In  tiie 
cases,  and  the  defendants  were  notified  of 
the  fact  that  they  were  attorneys  of  record 
In  the  cases. 

"Yoang  Chandler,  It  appears,  was  not  ao 
aiulnted  with  the  parties  at  Coal  Greek 
whose  cases  he  procnred  for  his  firm,  and 
met  them  there  for  the  first  tlm&  Indeed,  so 
far  as  shown  by  the  record,  he  was  a  stranger 
to  the  oonunnnlty  at  Coal  Creek  nntU  he 
went  there  on  this  boslness. 

"It  appears  that  Judge  Ingersoll,  of  the 
Inn  of  IngersoU  tc  Peyton,  was  not  aware  of 
tbe  first  visits  of  yonng  Chandler  to  Coal 
Credc  on  this  bnslnees,  and  was  not  consulted 
with  reference  to  his  going  there  on  tbe 
business  before  he  went 

"We  Infer  and  find,  however,  that  he  was 
aware  of  some  of  his  visits  there  for  the 
purpose  of  securing  cases.  Indeed,  he  does 
not  Intimate  in  the  record  any  objection  to 
the  conise  pursued  by  the  yonng  man  in  tbe 
matter,  and,  in  argument  before  us,  Insists 
that  It  In  no  sense  violates  tbe  law,  however 
ob]ectlonabl»  it  may  be  to  the  professional 
taate  of  some  members  of  the  profession. 

"It  Is  only  necessary  to  state  further,  to 
PKsent  the  question  raised  by  this  assign- 
ment of  error,  that  defendants,  after  com- 
plainants had  taken  tbe  steps  in  their  cases 
herein  stated,  conceived  the  purpose  of  oom- 
promislng  the  damage  suits  against  than, 
ud  commenced  negotiations  for  a  settlement; 
br  paying  the  plaintiffs  In  each  case  the  sum 
i)t$320. 

"Messrs.  Ingersoll  &  Peyton,  If  seems,  de- 
cided to  urge  or  advise  their  clients  to  accept 
tUi  compromise,  and  thereupon  the  defend- 
uitt,  with  respect  to  most  of  the  cases  men- 
tloDed  In  the  bill,  through  their  general 
(soansel,  employed  other  counsel  or  agents  to 
letDtlate  a  settlement  Ignoring  complainants. 

"These  are  the  essential  facts  appearing  In 
tbe  record,  necessary  to  be  stated  In  dispos- 
ing of  the  assignment  of  error  under  review." 

The  Court  of  Chancery  Appeals  then  pro- 
(e«d<  to  state  the  question  involved,  as  It  ap- 
Pored  to  them,  and  to  give  their  conclusions 
MfollowB: 

"The  question,  under  the  facts  thus  stated, 

la  Its  legal  essence;  Is : 

If  a  lawyer  accept  cases  and  Institute 

mt  on  them,  which  he  knows  were  procured 

^  open,  personal  solicitation  of  another  law- 
yer from  strangers  to  both,  no  fraud  or  mis- 


representation appearing  in  the  solicitation, 
the  lawyer  Instituting  the  suits  agreeing  to 
pay  the  soliciting  lawyer  one-third  of  the 
fees  legitimately  chargeable  in  the  cases,  is 
he  guilty  of  a  violation  of  public  policy  and 
of  his  oath  as  an  attorney  under  our  stat- 
ute, and  hence,  under  the  law,  debarred  the 
right  to  recover  his  fees,  no  infidelity  to  the 
Interest  of  his  clients  being  imputed  to  him? 

"The  question  with  respect  to  the  under- 
lying principle  involved  may  be  more  briefly 
stated  In  another  form: 

"Is  It  a  violation  of  the  public  policy  of 
this  state,  and  a  contravention  of  the  oath 
of  a  lawyer  under  our  statute,  for  the  lawyer 
to  personally  and  openly  solicit  legal  busi- 
ness from  strangers  to  him? 

"Our  statute  (Shannon's  Code,  |  6781) 
provides  that  the  'several  courts  of  this  state 
may  strike  from  their  rolls  any  person  not 
authorized  to  practice  in  such  courts,  and 
also  any  practicing  attorney  or  counsel  upon 
evidence,  satisfactory  to  the  court,  that  he 
has  been  guilty  of  such  misdemeanor  or  acts 
of  Immorality  or  impropriety  as  are  Inconsist- 
ent with  the  character  or  Incompatible  with 
the  faithful  discharge  of  tbe  duties  of  the 
profession.' 

"As  a  matter  of  general  law,  statutes  of 
this  character  are  not  restrictive  of  tbe 
general  powers  of  the  court  over  attorneys 
practicing  before  It 

"Attorneys  at  law  are  officers  of  the  court 
and  the  court  may  exercise  Its  jurisdiction 
over  them,  depriving  them  of  their  office  and 
striking  their  names  from  the  rolls. 

"This  power  and  jurisdiction  are  indis- 
pensable to  protect  the  court  to  attain  the 
orderly  administration  of  justice,  to  uphold 
the  purity  and  dignity  of  the  profession,  and 
promote  the  public  welfare  and  secure  the 
interests  of  clients.  It  is  a  power  Inherent  In 
the  court  Itself,  and  exists  Independent  of 
statutes,  although  statutes  may  regulate  Its 
exerdse.  Elx  parte  Steinman,  40  Am.  Rep. 
687;  People  v.  Orem  (Colo.  Sup.)  S  Pac. 
65,  S74,  49  Am.  Rep.  3S1;  In  re  Henderson, 
88  Tenn.  631,  13  S.  W.  413. 

"Is  the  personal  solicitation  of  business  by 
a  lawyer  from  strangers,  the  personal  re- 
quest to  strangers  that  they  Intrust  the 
bringing  and  prosecution  of  such  suits  as 
they  may  desire  to  bring  to  enforce  their 
rights,  an  act  of  immorality,  or  an  act  of  im- 
propriety, inconsistent  with  the  character  of 
the  duties  of  the  profession? 

"There  Is  nothing  Immoral  per  se  la  the 
solicitation,  unless  the  Inherent  nature  and 
qfuasi  official  character  of  the  labor  In- 
volved in  the  pursuit  of  the  profession  in 
courts  in  the  trial  of  cases  make  it  so. 

"Lawyers,  as  men,  are  as  other  men,  and 
men  in  all  other  pursuits  and  professions 
solicit  business. 

"Merchants  se^  business  by  personal  so- 
licitation, and  through  paid  agents  seek  it 

"Hotelkeepers  strive  for  it  by  runners  to 
meet  trains,  newspapers  ask  for  it  by  paid 
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Bollcltora,  and  officeholders  go  for  It  and 
labor  witb  much  sweat  to  keep  It. 

"And  even  preachers  some  time  seek 
charges. 

"But  while  lawyers,  as  men,  are  as  men  of 
other  pnrsnlts,  and,  generally  speaking,  no 
better  and  no  worse,  nevertheless.  In  the 
prosecution  of  their  profession,  they  are  dif- 
ferentiated from  all  other  professions  and 
callings. 

"In  the  first  place,  they  cannot  practice 
their  profession   wlthont  a   license. 

"In  the  second  place,  they  are  required  to 
possess  a  good  moral  character  and  certain 
legal  attainments.  In  attending  to  legal 
business,  especially  In  cases  Intrusted  to 
them,  they  act  as  officers  of  the  law  and  the 
courts,  and  In  an  Important  sense  represent 
the  public.  In  that  It  Is  their  duty  to  aid  In 
administering  Justice  and  preserving  the 
Integrity  of  the  governmental  agencies  of  the 
state,  thus  securing  the  confidence  of  the 
people  In  the  honesty  of  their  purpose  and 
aid  to  conserve  the  end  for  which  they  are 
established. 

"We  have  found  no  decision  of  any  court 
and  no  text-book  authority  holding  that  the 
personal  solicitation  by  a.  lawyer  to  strangers 
to  employ  him  to  bring  and  prosecute  such 
suits  as  the  strangers  may  have  the  right 
to  have  Instituted  constitutes  a  violation  of 
the  lawyer's  oath  of  office,  or  Is  such  an  act 
of  impropriety  as  authorizes  his  disbarment 
under  statutes  similar  to  ours. 

"It  will  not  do  to  say  that  all  solicitation 
of  business  by  a  lawyer  brings  him  under  the 
c<mdemnatlon  of  the  statute  or  renders  him 
obnoxious  .to  a  correct  standard  of  profession- 
al ethics. 

"Most  lawyers  'hang  out  their  shingles.' 

"Many  lawyers  Insert  their  professional 
cards  in  the  newspapers,  telling  where  they 
can  be  found  and  the  courts  they  practice  in 
and  the  character  of  business  they  are  par- 
ticularly fitted  to  look  after.  Proper  ad- 
vertisements and  solicitations,  addressed  to 
the  general  public,  are  frequently  resorted 
to  by  members  of  the  highest  standing  In  the 
profession. 

"While  different  and  varying  standards 
of  professional  ethics  relating  to  the  matter 
are  honestly  entertained  by  different  mem- 
bers of  the  profession,  It  Is  believed  that  the 
better  standard,  maintained  by  those  ac- 
c^ted  as  representative  of  the  true  spirit 
and  nobler  end  of  the  profession,  Is  that 
personal  and  special  solicitations  of  particu- 
lar persons,  and  especially  strangers,  to  be- 
come clients,   are   unprofessional. 

"The  basic  idea  on  which  this  standard 
must  rest,  it  seems  to  us,  is  that  an  attorney, 
being  an  officer  of  the  court  In  which  he 
practices,  and  obligated  by  his  oath  to  aid 
In  eliciting  the  truth  and  administering  jus- 
tice in  cases  tried  therein  with  which  be  is 
connected,  by  such  personal  solicitation,  re- 
sulting In  a  suit  Intrusted  to  him,  becomes  a 
party   to   the  suit  in  such  sense  that  his 


fidelity  to  his  client  and  to  his  personal  In- 
terest in  the  result  may  lead  him  to  Ignore  or 
forget  the  fidelity  due  from  him  to  the  court 
and  the  ascertainment  of  the  truth,  and  the 
consequent  enforcement  of  justice.  But; 
whatever  may  be  the  standard  with  respect 
to  this  matter  by  different  members  of  the 
profession,  it  is  urged  by  appellants  tliat  our 
Supreme  Court,  in  an  order  made  on  Its  own 
motion  on  an  attorney  to  show  cause  why 
he  should  not  be  disbarred,  has  set  the 
standard  for  this  state. 

"We  are  referred  to  the  case  of  In  re  CL 
W.  Lester,  and  the  order  made  therein  by  the 
Supreme  C!ourt  at  its  recent  session  at  this 
place. 

"Its  order  in  said  cause  is  as  follows: 

"'At  the  present  term  of  the  court  there 
has  been  presented  a  record  in  the  case  of 
Annie  Olbson  against  the  Southern  Railway 
Company,  Involving  an  intervening  petition 
filed  in  said  cause  by  attorneys  at  law.  In 
which  they  set  out  the  fact  that  th^  were 
employed  as  attorneys  to  prosecute  a  suit 
in  favor  of  Annie  Olbson  against  the  South- 
ern Railway  to  recover  damages  for  the  al- 
leged negligent  killing  of  the  husband  of  said 
Annie  Olbson  by  that  railway  company. 

"'In  this  petition  it  is  alleged  that  tb^ 
had  Instituted  suit  on  this  claim  in  the  cii^ 
cult  court  of  Knox  county.  In  which  plead- 
ings had  been  made  up;  that  a  trial  was 
ultimately  had,  in  which  there  was  a  verdict 
in  favor  of  Annie  Olbson  against  the  Soutii- 
em  Railway  Company  for  $1,000;  but  that 
on  motion  for  a  new  trial,  for  reasons  satis- 
factory to  the  Judge  of  that  court,  this  ver- 
dict was  set  aside  and  a  new  trlaj  was  given. 

"•The  petition  further  alleges  that  great 
labor  was  bestowed  in  the  preparation  ct 
this  cause  by  the  attorneys,  who  were  satis- 
fied that  their  client  was  entitled  to  a  ro- 
covery  after  the  granting  of  a  new  trial; 
that  they  made  themselves  ready  once  more 
for  a  new  trial  of  the  case,  which  was  pre- 
vented by  a  compromise  had  at  the  instance 
of  the  Southern  Railway  Company  with  their 
client  personally,  and  without  the  consult 
of  her  attorney,  for  the  sum  of  $600. 

"'Petitioners,  In  their  said  pleadings,  al- 
leging that  under  the  statute  made  and  pro- 
vided for  they  were  entitied  to  a  lien  for 
their  professional  services  upon  the  cause  of 
action,  asked  a  reference  to  ascertain  the 
value  of  their  services,  and,  upon  this  being 
done,  that  they  might  have  Judgment  against 
the  railway  for  the  amount  so  ascertained. 

"There  was  an  answer  to  this  petition 
filed  by  the  Southern  Railway  Company,  after 
which  a  reference  was  made,  and  upon  this 
reference  proof  was  taken. 

"  'Among  the  witnesses  examined  was  one 
of  these  petitioners,  G.  W.  Lester,  and  also 
the  plaintiff  in  the  suit  of  Annie  OlbsMU 

"'The  deposition  of  Lester  shows  that 
through  one  Ounnlngham,  a  friend  of  Annie 
Olbson,  he  solicited  employment  in  this  case, 
being  at  that  time  an  entire  stranger  to  Mra. 
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Gibwn,  and  tbat  tbla  leGommendatlon  for 
emplorment  was  made  by  Cuimlngham 
tliioagh  a  letter  addressed  to  Mrs  Oibsoo, 
who  was  then  residing  In  Johnson  City,  in 
tliis  state. 

"  'When  the  deposition  of  Mrs.  Gibson  was 
IQed,  certain  letters,  signed  with  the  name 
of  a  W.  Lester  and  addressed  to  Mrs.  Gib- 
son at  Johnson  CSty,  in  one  of  which,  to 
wit,  of  date  Augnst  11,  1005,  following  up 
the  letter  to  Cnnningham,  he  Indirectly  so- 
licited employment  In  tbat  case  for  himself 
and  another  attorney  at  the  Knoxrille  bar. 

■■  'Among  other  letters  so  filed  is  the  follow- 
lag: 

"  '  "KnoxvUle.  Tenn.,  Oct  1804. 

"' "Mrs.  Annie  Gibson,  Johnson  City,  Tenn. 
—Dear  Madam:  We  write  yon  a  few  lines 
to-day.  I  am  able  to  set  np  in  bed.  Guess 
you  beard  of  me  being  in  the  terrible  rail- 
way wreck  near  Newmarlcet  some  days  ago. 
It  win  more  than  likely  be  15  or  20  days 
before  the  case  is  reached.  Maybe  by  that 
time  yon  will  have  the  money  to  come  to 
Knoxrille.  I  hope  you  wUL  We  mnst  try 
at  this  term  of  the  court.  It  occurred  to  me 
tbat  yon  might  know  some  of  the  Johnson 
City  pe(H)le  who  were  in  the  wreck  and  could 
biflnence  them  to  torn  their  business  over  to 
Hon.  S.  O.  Heiskell  and  myself.  If  yon 
mcceed  in  doing  this,  we  will  pay  you  $25 
and  $50  in  each  case.  Yon  mnst  keep  this  to 
fonrself.  I  think  surely  you  or  your  friends 
migbt  manage  a  part  of  them.  Ton  can 
tell  them  this  is  the  place  to  bring  suit  I 
am  In  possession  of  facts  no  other  attorney 
knows  of.  I  have  written  Mr.  and  Mrs.  J.  H. 
Sctaroll,  406  W.  Market  street,  of  Johnsoi 
City.  I  referred  them  to  yon,  and  that  yon 
coold  tell  them  about  Mr.  Heiskell  and  my- 
aelf. 

*"  "Thanldng  yon  for  what  may  be  done 
in  our  behalf,  I  am,  yonrs  tmly,  O.  W. 
Lester." 

"It  appearing  on  the  face  of  the  record 
tbat  the  conduct  of  said  Lester  in  these  re- 
■pects  was  a  breach  of  bis  duty  as  a  lawyer 
and  cltlsen,  the  court  of  its  own  motion  makes 
a  rale  upon  blm  to  show  cause  why  he  should 
not  be  stricken  from  the  roll  of  attorneys  on 
this  court  Tbis  rule  Is  returnable  on  Friday 
moraing,  December  1,  1906.' 

"Hie  insisfknce  of  appellants  la  that  the 
Supreme  Court  In  the  above  order,  made  of 
Its  own  motion,  established  the  rule  In  this 
Mate  that  a  lawyer  who  solicits  the  snit  of  a 
stranger  through  an  acquaintance,  who  is  a 
ttlend  or  acquaintance  of  the  party  supposed 
to  bare  the  right  of  acticm,  or  who  solicits 
a  party  to  get  suits  for  him,  promising  to 
pay  tor  this  service.  In  either  case  cmnmits 
•  breach  of  his  duty  as  a  lawyer,  contravenes 
Ibe  pnblic  policy  of  the  state,  and  snb- 
Hets  himself  to  disbarment  and  to  the  depri- 
vation of  the  right  to  collect  his  fees  in 
<uea  thus  secured. 

"^  fftr  as  we  are  advised,  the  Supreme 


Court  has  not  finally  acted  In  tbe  case  of 
Iilr.  Lester,  stUI  having  It  under  advisement 
It  has  delivered  no  opinion,  written  or  oral, 
so  far  as  we  are  aware,  touching  this  matter. 

"It  Is  quite  true  that  Its  order  in  the  latter 
case.  In  its  terms,  is  plainly  susceptible  of 
the  construction  that  In  its  opinion,  tentative- 
ly expressed,  so  to  speak,  in  an  order  In  the 
nature  of  an  Intwlocutory  order,  or  condi- 
tional order,  a  lawyer  who  solicits  the  suit 
of  a  stranger,  tIuK>ngh  an  acquaintance  who 
Is  a  friend  of  the  stranger  supposed  to  have 
the  right  to  bring  suit  or  who  solicits  a  par- 
ty to  get  suits  for  him,  promising  to  pay  for 
SQCh  services,  violates  his  duty  as  a  lawyer 
and  citizen,  and  subjects  himself  to  disbar- 
ment, either  under  our  statute  or  the  common 
law. 

"If  the  Supreme  Court  shall  lurid  In  Its  final 
opinion  in  the  Lester  case  the  rule  prescrib- 
ing the  standard  of  professional  conduct  as 
contended  for  by  appellants,  we  will  follow 
and  indorse  it  In  all  cases  coming  before  us 
In  which  the  facts  present  a  case  calling  for 
such  action  on  our  part 

"But  having  found,  after  diligent  search 
through  all  the  reports  and  text  authorities 
accessible  to  us,  no  case  nor  text  authority 
that  makes  such  solicitation  of  business  by  a 
lawyer  a  ground  for  disbarment  or  for  de- 
priving him  of  his  fees  (no  fraud,  deception, 
misrepresentation,  nor  Infidelity  to  the  rights 
of  clients  so  obtained  being  imputed  to  him), 
under  our  statute  or  similar  statutes  In  other 
states,  we  are  unwilling,  until  the  Supreme 
Court  so  establishes  the  rule  by  an  opinion 
thus  construing  our  statute,  or  announces  It 
as  a  principle  of  the  common  law,  or  until 
the  Leglslatmre  establishes  It,  to  adopt  and 
enforce  It  in  this  case,  whatever  may  be  our 
(pinion  as  to  the  impropriety  or  reprehen- 
sibllity  of  such  solicitation  on  the  part  of  a 
lawyer.  As  before  stated,  we  think  the  cor- 
rect standard  of  professional  ethics  on  the 
part  of  the  profession  relative  to  this  matter, 
illustrated  by  its  best  exemplars,  does  not 
sanction  such  solicitation. 

"But,  as  we  understand  our  function  as  a 
court  It  is  not  our  duty  or  province  to  de- 
cide this  case  and  the  rights  of  these  com- 
plainants, with  respect  to  the  subject  under 
review,  by  a  rule  or  standard  fixed  or  upheld 
by  the  ethics  of  the  profession  of  law  as  ad- 
vocated and  followed  by  the  highest  and 
most  eminent  members  of  the  profession,  nor 
the  lowest  nor  all,  the  members,  bat  by  the 
law,  either  as  established  in  the  body  of  the 
common  law  as  adopted  In  this  state,  or  as 
enacted  Iry  the  Legislature. 

"To  construe  our  standard  herein  quoted 
(Shannon's  Code,  |  6781)  as  subjecting  an 
attorney  to  disbarment  who  solicits  parties, 
in  person  or  through  another,  having  suits 
in  court,  to  prosecute  or  defend  them,  pushed 
to  Its  logical  end,  would  or  might  be  far- 
reaching  in  effect  and  operation. 
"It  is  common  knowledge  that  some  of  tba 
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moat  eminent  lawyer*  in  the  state  have  re- 
quested In  person,  as  well  as  solicited,  men 
of  prominence  and  Jndses  of  our  courts,  In- 
termediate and  final,  to  recommend  their  ap- 
pointment and  employment  by  corporations 
and  other  large  concerns  aa  their  regular 
attwneys  to  attend  to  all  their  legal  business, 
or  all  their  suits  arising  in  a  certain  ter- 
ritory, and  it  is  reasonably  certain  that  they 
were  employed  aa  the  result  of  such  solici- 
tation,  Indorsements,  and  recommendatlona. 

"We  have  never  heard  It  suggested  that  an 
attorney  thus  soliciting  business  and  get- 
ting it  rendered  himself  obnoxious  to  the 
statute  and  subject  to  disbarment 

"If  a  large  business  in  its  operation  caus- 
ing or  originating  successive  suits  can  be 
solicited  by  a  lawyer  In  person  or  through  an- 
other en  bloc,  a  separate  fee  being  charged 
in  each  case,  we  see  no  reason,  in  the  prin- 
ciple of  the  thing,  why  he  cannot  thtis  solicit 
employment  in  the  cases  separately  con- 
sidered. 

"An  honorable  lawyer  will  deport  himself 
with  the  same  dignity  and  regard  for  profes- 
sional propriety  In  the  one  Instance  as  In 
the  other. 

"The  writer  has  no  hesitancy  in  saying 
that  he  has  but  little,  if  any,  regard  or  re- 
spect for  the  professional  ethics  of  what  is 
called  In  the  slang  of  the  day  'the  ambulance 
chasers'  in  the  profession. 

"But,  so  far  as  we  are  advised,  not  even 
the  Bar  Association  of  the  state  has  es- 
tablished or  pronounced  a  rule  condemning 
the  method  of  getting  business  resorted  to 
by  the  'ambulance  contingent' 

"It  has,  we  believe,  taken  the  position  that 
It  is  highly  unprofessional  for  one  lawyer, 
to  use  tbe  language  of  the  late  Judge  Guild, 
deceased,  to  'gouge  in'  and  try  to  take  the 
case  of  another  lawyer  out  of  his  hands. 

"But  so  far  as  we  have  been  able  to  find 
authorities  dealing  with  statutes  similar  to 
ours  above  quoted,  the  'misdemeanors'  or 
'acts  of  immorality'  or  'Impropriety'  coming 
under  their  condemnation  and  calling  for  the 
disbarment  of  the  lawyer  guilty  of  them 
are  such  acts  on  tbe  part  of  the  lawyer  as 
emanate  from  an  Immoral  character,  or  show 
that  be  Is  unworthy  of  public  confidence  and 
unfit  to  be  Intrusted  with  the  conduct  of 
cases  In  the  courts.  In  re  Henderson,  88 
Tenn.  531,  18  a  W.  413;  Serf  ass'  Case,  116 
Pa.  455,  9  AtL  674;  People  v.  Appieton,  44 
Am.  Rep.  812;  In  re  Wall,  13  Fed.  814;  s. 
c.  107  U.  S.  266,  2  Sup.  Ct  669,  27  L.  Ed. 
562;  Balcer  v.  Com.,  10  Bush  (Ky.)  692; 
Dickens'  Case  (Pa.)  5  Am.  R^.  420. 

"These  statutes  have,  so  far  as  we  can 
find  In  the  books,  no  relevancy  to,  and  are 
not  directed  at  the  mere  methods  the  lawyer 
may  resort  to  to  secure  his  employment  In 
cases  that  parties  have  the  right  to  bring 
In  the  court  where  no  fraud  or  deception 
Is  practiced  to  get  the  cases. 

"It  Itf.  to  be  regretted,  perhaps,  that  the 
Legislature  has  not  enacted  a  statute  cov- 


ering the  case  of  the  'ambulance  chaso^' 
as  they  are  sometimes  called  In  the  profes- 
sion; but  until  it  does,  and  until  it  pro- 
nounces In  legislation  a  condemnation  of 
the  personal  solicitation  of  business  by  a 
lawyer,  or  his  solicitation  of  business  tlirough 
another,  or  until  the  Supreme  Court  In  a 
final  opinion  establishes  the  rule  that  con- 
demns such  solicitation  and  makes  it  a 
ground  for  disbarment  we  are  unwilling  to 
establish  It  under  a  construction  of  our  stat- 
ute, or  as  embodied  In  the  common  law  ei- 
forced  In  this  state,  basing  such  construction 
on  our  conception  of  the  code  of  professional 
ethics  that  should  control  members  of  tlw 
profession. 

"Complainants  are  not  repellablo  from 
court  under  the  facts  of  this  case  on  the 
grounds  of  champerty,  maintenance,  or  bar- 
ratry. 

"Our  statute  now  permits  the  contracting 
for  a  contingent  fee  by  a  lawyer,  and  It  is 
believed  that  our  Supreme  Court  has.  In  view 
of  our  legislation,  announced  that  the  doc- 
trine of  maintenance,  as  a  punishable  ofTense, 
does  not  prevail  in  this  state. 

"But,  if  it  does,  as  tbe  offense  Is  defined 
by  the  common  law,  these  complainants  were 
not  under  the  facts,  guilty  of  the  offense. 

"Maintenance,  as  generally  defined,  is  an 
officious  intermeddling  In  a  suit  by  one  that 
has  no  connection  with  it  by  maintaining  or 
assisting  either  party  with  money  or  other- 
wise to  prosecute  or  defend  it  4  Black.  Com. 
149;  Perine  v.  Dunn,  8  Jolins.  Ch.  (N.  Y.) 
608;  Bristol  v.  Dann  (N.  T.)  27  Am.  E>ec. 
122. 

"Maintenance  is  aomewliat  akin  to  bai- 
ratry,  which,  under  the  common  law.  Is  tti(> 
offense  of  frequently  exciting  or  stirring  up 
suits  and  quarrels,  either  at  law  or  other- 
wise. 

"Lord  Coke  defines  a  common  'barretor'  as 
'a  common  mover  or  exciter  or.  maintainer 
of  suits,  quarrels,  of  parties  either  in  coorts 
or  elsewhere  in  the  country.  In  courts,  as 
in  courts  of  record,  or  not  of  record,  as  in 
the  county,  100  or  other  inferior  courts  In 
the  country  in  three  manners :  First  In  the 
disturbance  of  the  peace;  second,  in  taking 
and  keeping  possession  of  lands  in  contro- 
versy, not  only  by  force,  but  also  by  subtlety 
and  deceit  and  most  commonly  by  suppres- 
sion of  truth  and  right;  thirdly,  by  false 
inventions  and  sowing  of  calumniations, 
rumors,  and  reports,  whereby  discord  and 
disquiet  may  grow  between  neighbors.'  Coke, 
Litt368. 

"Generally  by  statute,  common  barratry  la 
the  practice  of  exciting  groundless  Judicial 
proceedings. 

"It  Is  a  common-law  ofTense  and  misde- 
meanor, punishable  by  fine  and  imprisonment 
at  the  discretion  of  the  court  and,  when  an 
attorney  is  the  offender,  by  his  disbarment. 

"The  conduct  of  complainants,  aa  disclosed 
by  the  record,  simply  amounted  to  the  so- 
licitation of  parties  to  intrust  the  proseco- 
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tlon  of  tbelr  snlta,  or  supposed  rlgbts  of  ac- 
UoD,  to  them  as  their  lawyers. 

"If  complainants  ar«  amenable  to  the  rale 
Inroked  bj  appellants,  nnder  which  tfa^  are 
cluirged  with  violating  their  oaths  as  attor- 
neys onder  our  statute,  appellants  can  make 
the  question  In  this  case. 

"Parties  coming  Into  a  conrt  of  canity 
seeking  affirmatlye  relief  must  come,  as  the 
books  have  It,  with  'clean  bands';  other- 
wise they  will  be  repelled. 

"The  "nncleeness  of  hands'  charged  here 
Is  fliat  they  solicited  strangers  to  intrust  the 
bringing  and  prosecution  of  suits  the  stran- 
gers thought  they  had  the  right  to  bring  to 
them. 

"^e  bare  disposed  of  this  charge  so  far  as 
it  affects  the  right  of  complainants  to  charge 
their  legitimate  fees  In  the  cases  referred  to 
In  the  pleadings. 

"We  do  not  think  there  Is  any  substantial 
merit  in  the  other  assignments  of  error  of 
appellants,  except  tbelr  second  error  assign- 
ed. 

TTbe  fee  mentioned  in  said  second  error 
assigned  should  be  $111.36,  instead  of  |121.- 
W,  as  appears  in  the  decree  of  the  chancellor. 

"yfe  Infer  this  error  occarred  in  calcula- 
tion, as  $111.88  Is  In  accord  with  the  basis 
flzed  and  the  holding  of  the  chancellor. 

"This  assignment  of  error  is  sustained  to 
tbe  extent  indicated. 

"AH  other  errors  assigned  are  OTerrnled. 

"The  Messrs.  Camp,  who  were  defendants 
to  the  various  suits  mentioned,  having  par- 
ticipated In  their  compromise,  settlement, 
asd  their  dismiesal  without  the  consent  of 
complainants  as  attorneys  of  record  in  the 
cases  against  them,  will  not  be  heard  to  deny 
tbelr  liability  for  the  reasonable  fees  of 
complainants  np  to  tbe  amount  tbey  advised 
and  participated  in  the  payment  of  as  a 
compromise  thereof. 

"This  disposes  of  all  the  questions  In  the 
case.  Tbe  decree  of  the  chancellor  will  be 
alBrmed,  with  costs." 

We  have  set  out  this  finding,  In  order  to 
state  the  entire  and  exact  facts  which  we  are 
called  upon  to  consider  and  pass  upon. 

We  state  the  contentions  of  the  complain- 
ants. It  is  Insisted  for  them,  In  tbe  Ian- 
gnage  of  H.  H.  tngersoll,  their  attorney: 

"(1)  FreedOi^  of  contract  is  a  personal 
liberty  and  a  property  right,  guarantied  by 
both  state  and  federal  Constitutions,  as  well 
aa  an  Inherent  right  guarantied  by  the  Dec- 
laration in  the  pursuit  of  happiness.'  People 
f.  Williams  (N.  X.  Sup.  Ct)  101  N.  T.  Snpp. 
562,  on  the  factory  labor  act 

"(2)  Lawyers  employ  this  right  and  liberty 
In  the  same  measure  and  to  the  same  extent 
u  other  citizens',  they  may  contract  In  the 

•ame  mode  and  manner  as  others,  and  their 

contracts  are  valid  unless  contrary  to  law. 

Newman   v.   Washington,   Mart    &,  X.   81; 

Weeks'  Attorneys  at  Law,  S  18S. 
"(3)  The  summary   Jurisdiction  of  courts 


over  contracts  of  lawyers  In  their  fldndaiy 
relation  to  clients  Is  exercised  for  the  pro- 
tection of  the  clients,  and  does  not  extend  to 
a  lawful  contract  of  retainer,  wherein  tbe 
parties  deal  at  arms'  length,  and  the  fiduci- 
ary relation  does  not  exist  Weeks'  Attor- 
neys at  Law,  t  864. 

"(4)  The  validity  of  a  contract  of  retainer. 
In  whatsoever  form  and  howsoever  affected, 
whether  sought  by  clioit  or  lawyer,  is  de- 
termined by  tbe  same  rules  of  law  as  other 
contracts;  and,  having  the  mutual  assent  of 
the  parties.  It  withstands  impeachmoit  un- 
less unlawful — i.  e.,  (1)  contrary  to  positive 
law;  (2)  contrary  to  positive  morality;  (8) 
contrary  to  public  policy. 

"Impropriety  is  not  ground  for  nullifying 
a  contract  Newnan  t.  Washington,  Mart. 
&  Y.  81;  Wald's  Pollock  an  Contracts,  243. 

"(6)  There  Is  no  public  policy  In  Tennes- 
see forbidding  lawyers  to  solicit  business. 
No  statute  directly  or  Indirectly  denounces 
it  On  the  contrary,  all  Tennessee  legisla- 
tion relating  to  the  subject  for  the  last  20 
years  has  liberalized  lawyers'  contracts,  and 
encouraged  contracts  theretofore  considered 
of  doubtful  propriety. 

"All  lawyers  seeking  for  business  directly 
or  indirectly  solicit  it  The  common  law 
permits  solicitation  by  attorneys.  Cfceen  Bag, 
October,  1906;  1  Tidd's  Pr.  60. 

"Complainants  sued,  as  attorneys  of  rec- 
ord of  10  plalntlfFs,  whose  suits  bad  been 
compromised  and  dismissed,  to  recover  of  de- 
fendant the  amount  due  them  as  fees  from 
said  plaintiffs  for  which  they  had  statutory 
liens  upon  the  causes  of  action  of  tbe  com- 
promised cases.  Defendants'  answer  was 
full  of  denials  and  groundless  assertions 
made  by  way  of  defense.  Complainants 
proved  all  tbelr  allegations.  Defendants 
proved  only  two  of  their  assertions,  to  wit: 
(1)  That  complainant  Chandler  solicited  the 
cases,  and  (2)  brought  them  to  Ingersoll  & 
Peyton  to  institute  and  prosecute  for  said 
plaintiffs  on  a  division  of  fees,  which  de- 
fendants insist  was  'Illegal  and  altogether 
Improper,'  and  therefore  prayed  that  the  suit 
be  dismissed.  The  chancellor  overruled  this 
defense  and  gave  decree  for  complainants. 
Defendants  appealed  and  repeated  tbelr  con- 
tention before  the  Court  of  Chancery  Ap- 
peals, which  expressly  declined  to  make  any 
ruling  upon  the  'altogether  Improper*  phase 
of  the  litigation,  on  the  ground  that  the  court 
was  not  'censor  morum,'  nor  'arbiter  elegan- 
tarium,'  but  merely  'Judex  litlum,*  In  wbich 
character  It  took  Jurisdiction  of  tbe  legality 
of  the  contract  and  decided  that  Inasmuch 
as  it  knew  of  no  law  invalidating  a  lawyer's 
contract  merely  because  he  proposed  it  and 
defendant  had  produced  none  to  that  effect 
the  decree'  of  the  chancellor  must  be  aflSrmed. 

"Defendants,  still  being  dissatisfied,  have 
again  appealed,  and  renew  their  said  contest 
in  this  court  assigning  for  error  (1)  that  In 
no  event  should  decree  be  rendered  against 
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Camp  A  Son,  u  they  were  only  ofBcers  of 
tbe  codefendant  company;  (2)  that  oomplain- 
anta*  relation  as  attorneys  was  the  result  of 
their  own  solicitation,  and  therefore  the  con- 
tracts for  fees  were  111^^  and  void,  and  im- 
proper; and  the  bill  should  have  been  dis- 
missed because  complainants'  hands  were 
unclean,  and  tb^  deserve  disbarment,  from 
which  counsel  graciously  excuses  them! 

"A  glimpse  of  the  defendant's  orthodox 
Tlewa  on  legal  ethics  and  profeesiona}  pro- 
prieties may  be  tiad  from  the  finding  that, 
when  C(»nplainants  declined  to  urge  their 
clients  to  accede  to  defendants'  proposed 
terms  of  compromise,  defendants  then  em- 
ployed other  lawyers  for  plaintiffs  in  said 
actions,  who  would  acc^t  the  terms! 

"For  full  statement  of  these  facts  made  \ij 
the  pr!nclf>al  defendant,  see  complainants^ 
brief  before  the  Court  of  Chancery  Appeals, 
showing  that  complainants'  refusal  to  be- 
tray tbelr  clients  necessitated  this  suit 

"Since  defendants  now  graciously  remit 
disbarment,  a  subject  not  in  this  case,  'aut 
ali^atis  aut  protmtis,'  complainants  will  be 
excused  from  following  defendants  Into  the 
alluring  field  of  ethics,  and  be  allowed  In 
this  brief  merely  to  discuss  the  two  assign- 
ments of  error  made  upon  the  matters  at 
Issue  In  the  suit 

"(1)  Nonliability  of  Defendants  Camp. 

'^he  finding  of  fact  on  this  point  is  that 
they  participated  in  tbe  compromise  and  dls- 
missal  of  suits  to  which  they  were  defend- 
ants and  are  ther^ore  liable  for  complain- 
ants' fees. 

"Defendants  in  their  brief  assert  the  facts 
to  b«  otherwise,  and  feebly  argue  on  their 
own  assertions  their  nonliability  for  fees. 

"Complainants  rely  upon  the  statute  law, 
apparently  Ignored  by  defendants,  that  the 
finding  of  fact  by  the  Court  of  Chancery  Ap- 
peals Is  conduBlTe  even  upon  them,  and 
there  la,  therefore,  no  escape  from  the  con- 
clusion of  that  court  that  defendants  partic- 
ipating In  the  compromise  and  payment  of 
tbe  plaintiffs'  demands  are  liable  under  tbe 
statute  for  the  fees  of  their  attorneys  of 
record. 

"(2)  Illegality  of  Demand. 

"To  this  assignment,  appellees  have  two 
replies : 

"(1)  This  objection  Is  not  open  to  appel- 
lants. 

"They  are  strangers  to  these  contracts; 
and.  If  the  parties  thereto  are  content,  stran- 
gers cannot  object  to  them.  The  general  doc- 
trine Is  that  the  objection  of  Illegality  of 
ccmtract  is  personal,  and  can  be  made  only 
by  parties  and  their  privies.  Cleveland  v. 
Miller,  94  Mich.  97,  58  N.  W.  961 ;  Williams 
V.  Simpson,  70  Miss.  113,  11  South.  689; 
Wood  V.  Erie  R.  Co.,  72  N.  Y.  196,  28  Am. 
Rep.  125;  Ohio  Life  Ins.  Co.  r.  Merchants' 
In&   OOm  11   Humph.   (T^m.)  63  Am.  Dec 


742,  as  to  incidental  illegality.    Also  Jones 
T.  Davidson,  2  Sneed,  447. 

These  contracts  are  not  void,  and  only 
parties  could  avoid  tbem.  This  rule  is  ap- 
plied In  Tennessee,  even  In  cases  of  usury, 
where  pid>lic  policy  is  Involved.  Parker  v. 
Bethel  Hotel  Co.,  96  Tenn.  252,  34  S.  W.  209, 
81  L.  R.  A.  706;  Nance  v.  Gregory,  6  Lea, 
346-351,  40  Am.  Rep.  41. 

"If  these  contracts,  instead  of  being  fair 
and  valid,  had  been  fraudulent,  still  defend- 
ants could  not  have  pleaded  that  fraud;  such 
defense  being  personal  to  tbe  debtors.  Gftnltb 
V.  Greaves,  15  Lea,  46S. 

"A  fortiori,  th^  cannot  make  such  defense 
where  the  contracts  are  free  from  fraud  or 
illegality,  and  Improprlely  Is  tba  only  de- 
fense. 

"(2)  The  contracts  were  not  lUegaL 

"Tbe  Court  of  Chancery  Appeals  find  anS 
report  that  there  was  no  fraud,  deception, 
or  false  representations  connected  with  them, 
nor  any  champerty,  maintenance,  or  barra- 
try. 

"No  statute  Is  cited  which  has  been  vio- 
lated. Illegality  Is  charged  solely  upon  the 
fact  that  Chandler,  an  attorney  at  law,  so- 
licited the  cases,  and  thus  obtkined  retainers 
by  the  plaintiffs  in  the  actions  at  law  for 
the  counselors,  Ingersoll  &  Peyton,  who 
faithfully  demeaned  themselves  therein  ac- 
cording to  the  best  of  their  skill  and  ability. 

"This  legal  question,  then,  Is  sharply  pre- 
sented: Is  a  contract  of  retainer  Illegal 
merely  because  It  is  solicited? 

"It  Is  admitted  by  appellants'  counsel  that 
no  statute  forbids  lawyers  to  solicit  business, 
and  that  no  text-writer  states  this  to  be  tbe 
law;  but  they  insist  It  must  be  the  law  be- 
cause, forsooth,  no  one  ever  said  it  was  not 
the  law! 

"The  cases  of  Langdon  v.  Oonlln  (Neb.> 
93  N.  W.  389,  60  li.  B.  A.  429,  108  Am.  St. 
Rep.  643,  and  Alpers  v.  Hunt  (Cal.)  24  Pac. 
846,  9  Lw  R.  A.  488,  21  Am.  St  Rep.  17. 
cited  as  controlling  authority  for  defendants, 
are  not  even  analogous  to  this  on&  They 
were  both  actions  brought  l^  laymen  against 
lawyers  to  enforce  contracts  for  division  of 
fees  in  cases  brought  to  the  lawyers  by  tbe 
laymen.  Instead  of  an  action  by  lawyers  t«> 
enforce  a  statutory  lien  for  their  fees.  Tb* 
decisions  In  both  cases  remove  them  even 
farther  from  this  one,  for  they  are  express- 
ly based  upon  statutes  of  Nebraska  and 
Colorado,  forbidding  the  acts  on  which  th» 
laymen  based  their  suits ! 

"Maires'  Case  likewise  arose  under  a  spe- 
cial statute  of  Pennsylvania  against  barra- 
try In  hiring  laymen  to  bring  cases  to  at- 
tom^rs.  Similar  statutes  exist  in  New  York 
and  other  states,  under  which  attorneys  bare 
been  disbarred;  but  no  layman,  or  act  of 
layman,  is  Involved  in  this  case.  Chandler, 
though  not  exercising  the  functions  of  a 
barrister,  was  a  licensed  attorney  and  solicit- 
or, and  was  protected  by  the  ancient   law- 
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permlttliit  aollcltatlon,  and  practiced  In 
England  to  thla  dajr.  Oreen  Bag,  October, 
1900. 

"Defendants  being  thus  without  any  book 
9t  law,  statute,  decision,  or  text-book,  on 
which  to  rest  their  plea  of  Illegality,  ask  the 
coort  to  declare  these  contracts  Illegal  be- 
cause solicitation  of  employment  by  lawyers 
is  obnoxious  to  public  policy;  and  yet  they 
dte  no  statute,  no  rule  of  ethics,  nor  com- 
mon-law  authority  to  show  such  public  poK 
icy.  Not  a  word,  or  hint,  even,  is  found  In 
the  Code  sections  dted  to  sustain  the  prop- 
osition that  solicitation  is  illegal.  In  deed, 
it  cannot  be  affirmed  that  the  Legislature, 
in  enacting  these  sections,  had  In  mind  any 
contract  establishing  the  relation  of  attor- 
ney and  client  They  relate  rather  to  the 
mlacmduct  of  the  attorney  In  that  relation. 

"The  'good  cause'  loosely  mentioned  in 
section  6783  must,  of  course,  refer  to  statu- 
tory cause,  or  some  common-law  cause,  then 
recognized   as  sufficient 

"But  solicitation  was  not  only  not  a  cause 
for  disbarment  at  the  common  law,  but  was 
recognized  as  a  commendation  for  admission 
to  the  bar.     1  Tldd's  Pr.  80. 

"The  'clean  hands'  Invoked  by  a  far  cry 
to  excuse  defendants  from  the  payment  of 
their  lawful  debts  can  have  no  application, 
unless  oomplalnante'  contracte  with  their 
dlente  have  defrauded  defendants.  Snell's 
Eqnlty.  pp.  38-39 ;  1  Pomeroy  Eq.  Jur.  f  400. 

"Here  the  very  contrary  Is  the  fact:  Com- 
plainants are  expressly  acquitted  of  any 
fraud,  while  defendants,  by  their  device  of 
employing  another  attorney  to  act  for  com- 
plainants' clients  In  the  matter  of  the  com- 
promise, and  refusing  to  pay  complainants' 
statutory  fees,  themselves  show  dirty  hands  I 

"Defendants^  Insistence  that  their  view  of 
toe  law  must  be  correct  aince  their  counsel 
can  find  no  case  to  the  contrary,  is  sustetoed 
by  Thomas  Gray  in  the  memorable  words, 
'Where  ignorance  is  bliss,  tis  folly  to  be  wise,' 
and  will  warrant  the  cotolng  of  a  new  legal 
miiTim,  not  found  In  Broom,  or  any  other 
author,  but  appropriate  to  defendante'  con- 
tention: The  law  Is  always  with  you,  if 
you  And  nothing  to  the  contrary !' 

"Tlie  record  of  the  Lester  or  Gibson  Case 
shows  a  barratrous  correspondence  of  such 
flagnince  as  to  move  the  court  sua  sponte  to 
make  a  rule  on  counsel  to  show  cause  against 
disbarment  If  there  were  anything  In  this 
case  to  suggest  such  a  rule,  that  case  might 
be  a  precedent ;  but  lacktog  entirely  the  virus 
which  inoculated  it  this  case  is  immune  from 
eensnre. 

"The  decision  of  the  chancellor  and  the 
Court  of  Chancery  Appeals  resto  on  firm 
foundations:  'Complalnante'  contracts  were 
legal  and  fairly  made  They  cannot  be  in- 
directly Impeached  or  annulled  for  mere  Im- 
pn^rlely.  They  must  be  obnoxious  to  some 
law — some  role  of  conduct  prescribed  by  com- 
petent anthorlty  and  existing  at  the  date  of 

contract    We  can  find  none,  and  have  l>een 


shown  none,  which  th^  contravene.  We 
must  therefore,  hold  them  lawful,  and  It  i» 
decreed  accordingly.' 

"The  plain  question  is  whether  a  frank, 
even,  direct  request  for  a  retainer  Invalidate* 
the  contract  of  employment  made  thereupon 
to  bring  and  conduct  a  lawsuit  All  lawyers 
seek  employment  in  some  manner.  They  may 
do  It  through  frl^da,  or  cards,  or  advertise- 
ment or  local  puffs,  or  recommendation  of 
other  lawyers,  or  of  Judges,  or  in  nnmberles* 
conceivable  methods,  generally  Indirect;  but 
all  the  same,  they  solicit  cases  and  fees. 

"Confessedly,  all  these  methods  are  lawful, 
and  the  contracts  made  thereon  are  valid. 
TTsually  the  client  comes  to  the  lawyer.  But 
suppose  the  lawyer  goes  to  the  client  and 
sollcito  his  business,  and  It  Is  given  to  him 
by  the  corporation  or  firm  or  person  by  an- 
nual retolner;  would  such  a  contract  be  in- 
valid?   No  man  will  say  it 

"In  principle  what  difference  Is  there,  if 
the  lawyer  seeks  a  single  case  only.  Instead 
of  a  general  retolner?  or  asks  for  the  fee 
directly,  rather  than  todirectly?  Does  the 
law  reward  or  approve  Indirectness,  and  cen- 
sure frank  indirectness?  What  element  of  a 
valid  contract  Is  present  in  the  former  and 
absent  in  the  latter? 

"This  l^al  contention  is  not  a  question 
of  etiquette,  but  of  law. 

"Chandler's  method  of  direct  approach  and 
solicitotlon  is  not  in  general  favor  with  the 
bar,  and  would  repel  many  cllente.  But 
some  lawyers  and  some  clients  like  that 
method  and  pursue  it  Are  their  contracts, 
freely,  fairly,  and  understandlngly  made^ 
without  compulsion  or  constraint  undue  ad- 
vantoge  or  fraud,  unlawful?  Is  there  any 
mandate  of  the  law  to  the  lawyer:  Thou' 
Shalt  not  solicit  cases?'  If  so,  it  la  unlaw- 
ful, but  not  otherwise.  There  Is  no  stotute 
to  this  effect  nor  any  rule  of  court  'Law  la 
a  rule  of  civil  conduct  prescribed  by  the 
supreme  power,'  says  Blackstone.  It  can 
never  properly  be  a  law,  unless  notified  to 
those  who  are  to  obey  It  It  was  not  found 
in  the  common  law,  either  in  text-books 
or  declslona  On  the  contrary,  attorneys  and 
solicitors  were  expected  to  solicit  business. 
Just  like  other  persons,  and  did  it  through  the 
centuries,  and  do  it  now.  Green  Bag,  Oct, 
1906. 

"Barristers  did  not  perhaps,  because  that 
was  not  good  form  at  the  Inns  of  Court; 
nor  could  they  sue  for  their  fees.  But  the 
rules  of  the  Inns  of  Court  do  not  apply  to 
the  American  lawyer.  Like  the  English  solic- 
itor or  attorney,  he  may  solicit  and  sue  for 
his  fees;  for  he  performs  the  very  services 
which  they  did.  He  Is  not  only  a  profession- 
al man,  like  the  barrister;  he  is  also  a 
business  man,  like  the  attorney  or  solicitor; 
and  he  has  the  righto  of  both.  Newman  v. 
Washington,  Mart  &  X.  81. 

"Public  policy  Is  said  to  forbid  soliciting 
I  fees,  and  to  tovalldate  a  contract  for  fee. 
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if  the  propoaltloii  Is  made  by  lawyer  and 
accepted  by  dlent,  rather  than  ylce  Tersa; 
and  to  Bustahi  thla  contention  sections  of  the 
Code  are  dted,  which  not  only  do  not  forbid 
It,  but  do  not  eTBi  In  the  most  remote  way 
refer  to  it 

"It  Is  begKlng  the  Qnestlon  to  say  that  It  1> 
a  professional  Impropriety  to  solicit  a  fea 
It  assumes  that  there  are  no  other  than  legal 
standards  for  determining  professional  pro- 
priety, and  that  impropriety  amounts  to  Il- 
legality, whereas  there  Is  In  Tennessee  no 
standard  but  a  legal  on*  for  testing  legal 
rights;  and  the  censure  of  the  bar,  eyen  a 
resolution  of  the  State  Bar  Association,  d»- 
nomicing  solicitation,  would  not  nullify  a  con- 
tract obtained  in  that  way.  Legal  rights  do 
not  depend  on  bar  resolntlons.  The  Legla- 
latnre  might  invalidate  such  contracts  by 
statute;  possibly  the  Judiciary  might  make 
a  rule  having  that  effect;  but  surely,  until 
the  Legislature  has  so  enacted,  or  the  courts 
have  promulgated  such  a  general  rule,  con- 
tracts valid  at  the  common  law  may  not  be 
nullified  by  them  because  one  lawyer,  or  a 
hundred  lawyers,  or  even  a  court,  should 
thlnlc  this  method  of  obtaining  practice  Im- 
proper, as  l>eneath  high  professional  stand- 
ards. Soch  a  law  would  not  retroact,  for 
that  would  impair  the  obligation  of  a  con- 
tract; a  fortiori,  such  a  rule  of  court  could 
not 

"The  'other  good  cause'  in  Code,  |  5783,  can 
mean  nothing  more  than  lawful  cause,  and 
cannot  be  stretched  so  aa  to  embrace  the 
private  or  professional  views  of  any  number 
of  gentlemen,  however  reputable ;  for  this  Is 
a  court  of  law,  and  this  a  government  of  law, 
and  not  of  men  or  of  functionaries.  This 
phrase  'other  good  cause,'  for  whatever  pur> 
pose  considered,  then,  must  be  limited  to 
statutory  or  common-law  causes.  It  would 
Include  barratry,  champerty,  embracery,  forg- 
ery, false  pretenses,  and  other  criminal  acta 
affecting  contracts,  and  such  other  acts  as 
the  courts  of  common  law  had  declared  il- 
legal and  were  recognized  as  In  force  In 
America.  Surely  it  could  not  go  beyond 
these. 

"Now,  what  acts  were  so  regarded  are  set 
forth  in  detail  in  1  Bacon's  Abr.  421  et  seq., 
and  in  the  long  roster  of  offenses  or  mis- 
behavior of  attorneys,  Including  all  manner 
if  Improfessional  conduct,  such  an  offense  as 
soliciting  cases  Is  not  mentioned.  Therein 
are  denounced  fraud  and  corruption,  unau- 
thorized appearance,  using  another  attorney's 
.  name,  practicing  without  license,  protracting 
suits,  making  unnecessary  costs,  claiming 
fees  for  work  not  done,  refusing  to  deliver 
papers  or  pay  over  money  of  clients  to  them, 
taking  out  capias  when  there  was  no  original, 
forging  a  writ  or  otherwise  imposing  upon 
the  court,  colluding  to  bring  a  groundless  suit 
or  support  a  frlvolouB  complaint,  and  other 
like  acts  showing  infidelity  or  dishonesty; 
but  no  Intimation  is  there  of  solicitation  be- 
ing unlawful  or  ground  for  disbarment 


"So,  likewise,  la  1  Comyn's  Digest,  700, 
under  Vhat  things  an  attorney  ought  not  to 
do,'  la  a  whole  page  list  of  forbidden  things, 
such  as,  to  practice  deceit  or  beguile  the 
court,  to  bring  a  collusive  suit  or  plead  • 
false  plea,  to  raze  a  record  or  forge  a  writ, 
to  practice  champerty  or  extortion,  to  be  ao 
ambidexter  or  to  withhold  a  writ  on  the  day 
appointed  for  trial,  and  many  other  like 
things,  not  a  hint  is  given  that  he  may  not 
solicit  cases;  but  (page  767)  he  had  the 
privilege  to  sue  for  hia  fee,  which  a  counsel 
had  not 

"Nor  does  Blackstone,  our  great  tutor  of 
the  common  law,  hint  at  any  such  disquail- 
flcatlon.  Nor  In  the  40  pages  on  'Attorneys' 
in  Tldd's  Practice,  p.  80  et  seq.,  is  there  any 
allusion  to  It  So,  also.  In  America,  our 
standard  writers,  Kent  and  Weeks  (on  At- 
torneys), and  evoi  Sharswood's  Ethics,  mak* 
no  mention  of  such  a  rule.  And"  in  tliose 
great  modem  monuments  of  professional  re- 
search and  publishers'  enterprise — ^Am.  & 
Etig.  Encyc.  of  Law  and  Cyc. — purporting  to 
give  an  abstract  of  the  law  from  all  American 
cases  and  reference  to  them,  wherein  scores 
of  pages  are  devoted  in  text  and  notes  to  at- 
torneys, not  a  case  Is  mentioned  wherein  an 
attorney  has  been  disbarred,  or  his  contract 
for  fees  annulled,  for  soliciting  a  cause,  un- 
less in  so  doing  he  had  been  guilty  of  cham- 
perty or  barratry,  or  had  violated  some  stat- 
ute of  the  state;  and  yet  therein  are  cited 
scores  of  cases  for  all  sorts  of  professional 
peccadilloes,  which  is  a  sine  qua  non  of  pro- 
fessional offense.  In  Gyc.  particularly,  th« 
grounds  are  set  forth  methodically  under 
eight  separate  heads — 'Bad  Character,'  'Con- 
viction of  Oime,'  'Fraud  in  Procuring  Ad- 
mission,' 'Fraud  Toward  Clients,'  'Improper 
Treatmajt  of  (3ourt,'  'Misuse  of  Recorda," 
'Nonprofessional  Conduct,'  and  'Professional 
Misconduct' — and  scores  of  cases  are  cited 
under  each  head,  showing  more  than  100 
causes  of  disbarment ;  but  nothing  In  any  of 
them  suggests  solicitation  of  causes  as  illegal 
or  improper  In  an  attorney. 

"In  the  800  pages  given  by  Mr.  Wedcs  to 
Attorneys  at  Law,  treating  his  subject  his- 
torically and  analytically,  there  is  no  state- 
ment that  either  in  England  or  America  it 
was  ever  mled  that  it  was  unlawful,  or  even 
Improper,  for  an  attorney  of  any  kind  to 
solicit  employment  directly  or  Indirectly. 
Per  contra,  after  alluding  to  the  old  rule 
requiring  a  power  of  attorney  from  the  client 
to  warrant  the  appearance  of  the  attorney 
in  his  cause  (185)  and  Its  entire  abolition  in 
America,  so  as  to  allow  retainer  by  parol,  he 
states  the  present  law  to  be:  'The  contract 
of  retainer  may  be  made,  like  any  other. 
It  may  be  express  or  implied.' 

"After  this  trust  relation  is  establlahed, 
then  all  dealings  between  them  are  subject 
to  the  strictest  surveillance,  and  the  oniu  of 
showing  perfect  fairness  is  upon  the  attor- 
ney; but  the  retainer,  whereby  the  relation 
is  established,  la,  both  as  to  form  and  sul>- 
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(tance,  tried  by  tbe  senerml  rnks  of  contract 
law.    Newnan  y.  Washisxton,  Mart  &  Y.  81. 

"Tliia  iB  bnt  sayins  that  all  an  attomeT'a 
deollnga  are  mbject  to  tbt  general  mies  of 
law,  ctmtrolllnc  the  omtnicts  of  otber  per- 
•ons;  tbe  retainer  by  the  general  contract 
law,  aivlylnc  to  all  classes  of  persons  enter- 
log  tbe  contract  relation,  and  all  later  deal- 
ings by  tbe  role  of  'uberrima  fldea,'  control- 
ling  aU  trustees  and  fldnclarles.  . 

"And  In  a  repnbllc,  where  eqnal  protection 
of  tiie  law  la  guarantied,  and  the  same  rules 
of  action,  by  Oonstltntlon  and  institution, 
■re  applied  to  all  persons,  witbont  regard  to 
class,  bow  conld  it  be  otberwiset  Either 
law,  promoting  Justice,  or  discretion,  which  la 
the  rule  of  tyrants,  Is  tbe  sorerelgn  power 
orer  m ;  and  It  would  be  a  strange  comedy 
of  life  If  lawycfa  conld  not  claim  tbe  pro- 
tecdon  of  tbe  law.  Indeed,  tbe  general  trend 
of  opinion,  professional.  Judicial,  and  lay,  is 
that,  being  ministers  of  the  law,  they  are 
most  of  all  men  its  subjects.  Whatsoever 
Is  nnlawfnl  th^  may  not  do  with  Impunity. 
If  tbey  riolate  tbe  law  they  are  subject  to 
Its  jmnishment.  And,  correlatively,  wbatso- 
erer,  la  permitted  to  others  Is  also  allowed 
to  tbem,  as  citizens.  The  benefits  as  well  as 
tbe  penalties  of  the  law  are  theirs,  equally 
with  otber  citizens,  whether  in  tbe  domain 
of  law  or  equity,  In  torts  or  In  contracts. 
Wbatsoerer  contracts  others  may  make,  so 
may  ther ;  howsoever  other  in  consimlll  casn 
may  make  contracts,  so  may  they.  In  their 
contracts  with  strangers,  they  deal  at  arms' 
length:  with  clients,  they  must  beware  of 
tbe  trust  relation  and  its  obligations.  Such 
is  tbe  American  law,  and  there  is  no  prec- 
edent to  tbe  contrary.  Lawyers  and  Judges 
hare  searched  the  year  books,  the  hornbooks, 
tbe  reports,  and  the  text-books,  treatises  and 
eommentaries,  digests,  and  cyclopedia,  sedu- 
toosly,  eagerly,  for  an  opposite  case;  but  all 
in  valnt 

"There  Is  abundant  authority  for  annulling 
eontracla,  conceived  In  fraud  or  obtained  by 
nnlawfol  means,  but  not  a  single  utterance  to 
tbe  effect  that  a  contract  made,  and  not  made 
In  violation  of  fmy  statute  or  rule  of  tbe 
common  law,  is  void,  merely  because  one  or 
tbe  otber  party  thereto  proposed  or  solicited 
It.  Defendants'  contention  is  unwarranted, 
eltb^  in  principle  or  authority,  and,  to  come 
to  tbe  troth  of  it,  seems  to  be  a  studied  ef- 
fort to  introduce  a  new  element  Into  the  law 
of  contracts — a  special  rule  for  lawyers'  re- 
tainers, not  applicable  to  any  other  class  of 
dtlzens:  "Woe  to  the  lawyer  who  seeks  re- 
tainoa;  If  you  invite  or  solicit  causes,  your 
name  Is — Denis,  and  your  case  is — Mud! 

"Such  an  abnormal  graft  upon  the  tree 
of  Justice  would  warm  the  coi&les  In  the 
bosom  of  directors  and  offlcers  of  the  accident 
insurance  companies,  all  the  railway  com- 
panlM,  street  and  commercial,  and  all  other 
companies  maintaining  an  organized  force  of 
expert  compromisers,  who  with  automobile 
ootltt  compete  with  'ambulance  chasers'  for 


the  first  Interview  with  the  wounded,  and 
who  are  generally  successful,  as  being  better 
prepared  for  the  emergencies  of  the  business. 
Only  give  them  this  rule,  that  a  solicited  fee 
Is  void,  and  their  monopoly  of  business  Is 
established,  competition  is  banished,  rivals 
are  crushed,  the  trust  rule  is  enthroned. 
Thereafter,  with  their  regular  physician  to 
assure  the  victim  in  all  tbe  confidence  of 
learning  and  friendship  that  his  injury  Is 
slight  and  temporary,  the  law  agent  may  ob- 
tain the  accord  and  satisfaction  receipt  for  a 
trifle;  and  a  long  step  is  taken  In  tbe  road 
that  exempts  them  from  Justice! 

"'Able  papers'  have  been  read  before  the 
bar  associations  by  distinguished  general  coun- 
sel to  Induce  profeesional  denunciation  of 
the  practice,  and  petition  for  legislative  ac- 
tion; but  in  vain.  Nor  does  It  matter  what 
any  bar  association  may  have  resolved.  Th^ 
have  not  even  the  power  of  Inns  of  Court 
to  recall  from  the  bar  any  whom  they  may 
have  called  to  It.  They  cannot  fix  public  pol- 
icy; that  function  is  governmental;  and  tba 
Legislature  of  Tennessee,  Instead  of  limiting 
the  liberty  of  attorneys,  has  enlarged  tbem 
by  repeal  of  tbe  champerty  laws,  the  Increase 
of  pauper  rigbts,  and  the  extension  of  lien 
from  Judgment  to  cause  of  action,  thereby 
indicating  plainly  a  public  policy  contrary  to 
that  asserted  by  appellants. 

"It  is  mere  cant  and  bypocrlqr  for  attor- 
neys to  denounce  the  solicitation  of  cases. 
Those  who  have  business  have  sought  it,  some 
by  advertising,  some  by  recommendation,  some 
by  pipe-llning,  some  by  indirect  request,  and 
some  by  direct  solicitation.  Shall  all  be  dis- 
barred? Shall  all  sought  retainers  be  nulli- 
fied? If  not,  then  where  shall  tbe  line  be 
drawn?  Shall  it  be  the  line  of  propriety?  If 
so,  who  shall  draw  tbe  line?  The  majority 
of  tbe  profession,  or  its  beet  members?  And 
who  shall  elect  the  best?  And  by  whomso- 
ever drawn,  how  shall  It  be  done?  Such 
lines  benefit  a  'court  d'honneur* ;  but  obviously 
no  such  standards  of  Judgment  as  to  legal 
right  can  obtain  in  a  court  of  law.  The  legal 
standard  is  the  only  one  for  deciding  legal 
righto  of  lawyers  or  other  suitors.  And  the 
sole  question  in  this  case,  as  In  all  others,  is 
what  is  the  law? 

"This  standard  defendante  and  otber  par- 
ties have  often  invoked  in  this  court;  and 
none  otber  is  tolerable !  It  was  employed  In 
the  Gibson  Case,  when  Lester's  fee  was  dis- 
allowed, not  merely  because  he  solicited  a 
fee,  but  because  the  evidence  In  the  case  dis- 
closed general  barratrous  solicitation  toward 
tbe  railway  company  generally  as  to  the  New- 
market wreck,  In  which  Olbson  was  injured, 
so  plainly  as  to  show  tbe  Gibson  contract 
barratrous,  and  therefore  unlawful,  so  much 
so  as  to  require  the  court  sua  sponte  to  ex- 
ercise tto  summary  Jurisdiction,  and  require 
Lester  to  answer  as  to  bis  unlawful  conduct 
So,  also,  in  this  case,  would  the  court,  not- 
withstanding appellants'  pretentious  pnrdon, 
make  the  same  rule^  If  there  were  evidence 
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of  improper  profesBlonal  condact  In  making 
a  barratrous  or  otherwise  nnlawfnl  contract. 
But  hen  tbe  entire  freedom  of  the  retainers 
sued  on  from  fraud  or  illegality  of  any  kind 
is  expressly  adjudged  to  the  Court  of  Chan- 
cery Appeals,  and  nothing  is  here  to  invite 
or  suggest  such  action  against  complainants, 
whatever  may  be  the  court's  oplnlcm  of  ap- 
pellant Camp's  performance  with  Cross ;  and 
they  are  immune,  not  by  virtue  of  defendants' 
pardon,  but  from  their  decreed  Innocence  of 
wrong,  having  merely  exercised  their  inher- 
ent liberty  of  unlawful  contract  For  this 
reason,  the  Gibson  Case  is  not  a  precedmt  for 
this  as  to  the  matter  involved  In  it— the  con- 
tracts for  retainer.  The  contract  of  Lester 
was  Illegal,  while  those  obtained  by  Chandler 
were  lawful  contracts,  and  therefore  inviola- 
ble on  mere  notions  of  propriety,  however 
high  their  origin  or  confident  their  champion. 

"Complainants'  suit  upon  these  contracts 
Is  a  legal  demand  made  in  the  chancery  court, 
and  triable  by  rules  of  law,  and  by  no  other 
standard;  and  no  authority  being  found  for 
Impeaching  these  contracts,  no  law  annulling 
them,  the  decrees  of  the  chancellor  and  the 
Court  of  Chancery  Appeals  should  be  af- 
firmed. 

"P.  S.  If  the  woman  proposes,  and  law- 
ful marriage  ensues,  will  her  proposal  make 
the  Issue  bastards? 

"H.  H.  Ingersoll, 

"Counsel  for  Complainants." 

Before  proceeding  to  dispose  of  the  main 
question  argued,  we  ttiink  It  only  necessary 
to  say  that  we  are  of  opinion  that.  If  the 
coal  company  Is  liable  In  this  action,  so  are 
the  defendants  Camp  individually,  for  the 
reasons  set  forth  In  the  opinion  of  the  Court 
of  Chancery  Appeals — ^that  they  participated 
in,  and  really  brought  about,  the  compromise 
and  paym^it  of  the  plaintltTs  demands,  and 
were  sued  by  the  plaintiffs  Jointly  with  tbe 
coal  company. 

It  is  said  that  the  objections  raised  to  the 
complainants'  demands  are  not  open  to  the 
appellants,  because  they  are  strangers  to  the 
contract  We  think  this  assignment  not  well 
made.  If  the  contracts  made  are  void,  then 
these  parties  can  avoid  them,  because  upcm 
the  contracts  must  be  based  tbe  liability  of 
the  defendants  to  a  money  decree.  There 
may  be  a  question,  or  questions.  Involved  In 
the  case  personal  only  to  the  complainants, 
and  with  which  the  defendants  are  not  con- 
cerned, but  they  are  concerned  so  far  as  the 
facts  constitute  a  ground  of  recovery  against 
them. 

It  Is  Insisted  that  the  contracts  made  are 
not  Illegal.  This,  we  think,  does  not  reach  tbe 
root  of  the  case,  as  the  contracts  themselves, 
abstractly  considered,  may  be  legal,  and  yet 
there  may  be  circumstances  surrounding  their 
making  which  would  deter  the  courts  from 
enforcing  them,  or  rights  based  on  them, 
when  all  tbe  facts  are  divulged  and  the  na- 
ture of  the  consideration  appears. 


Appellees  state  the  legal  question  flms:  *?» 
a  contract  of  retainer  illegal  merely  because 
It  is  solldtedr*  Bridently  the  question  In 
this  case  Is  not  so  broad  as  this  statranent, 
but  should  be  limited  to  such  solicitation  and 
tacts  as  appear  in  this  case. 

We  have  no  express  statute  defining  what 
an  attorney  may  or  may  not  do  In  the  prose- 
cution and  practice  of  his  profession.  Tbe 
code  of  ethics  which  the  Oeneral  Assembly 
has  prescribed  can  be  gathered  largely  from 
the  statutes  which  lay  down  causes  for  dis- 
barment Section  S781,  Shannon's  Code,  pre- 
scribes: "The  several  courts  of  this  state 
may  strike  from  their  rolls  any  person  not 
authorized  to  practice  In  such  courts,  and 
also  any  practicing  attorney  or  counsel  upon 
evidence  satisfactory  to  the  court  that  Iw 
has  been  guilty  of  such  misdemeanor  or  acts 
of  Inunorallty  or  Impropriety  as  are  incon- 
sistent with  the  character  or  Incompatable 
with  tbe  faithful  discharge  of  the  duties  of 
bis   profession." 

Personal  solicitation  of  a  salt  is  not  spe- 
cifically mentioned  as  one  of  the  grounds  of 
disbarment ;  but  It  is  evident  that  the  Legis- 
lature did  not  intend  to  limit  the  power  of 
disbarment  to  the  causes  specifically  men- 
tioned, but  an  attorney  may  be  disbarred  for 
any  good  cause.    Shannon's  Code,  |  5783. 

The  Legislature  well  knew  that  It  could  not 
particularize  every  ground  for  disbarment, 
and  It  also  well  knew  that  attorneys  were 
officers  of  the  court,  and  that  courts  have 
the  Inherent  power  to  keep  their  forums 
pure  by  removing  therefrom  all  parties  ap- 
pearing therein  whose  practices  and  acts  tend 
to  make  them  impure,  or  to  Impede,  obstruct, 
and  prevent  the  administration  of  the  law, 
or  destroy  the  confidence  of  the  people  In  such 
administration.  Our  statute  vras  passed  in 
1817,  and  amended  ta  1821.  Acts  1817,  c  61> 
8  1 ;  Acts  1821,  c.  66, 1  8. 

To  the  honor  of  the  profession,  but  few 
occasions  have  arisen  for  Its  enforcement  and 
still  less  for  its  proper  construction.  The 
language  of  the  act  Is  very  broad,  and  places 
the  profession  of  the  law  upon  a  high  and 
honorable  plane;  and  It  has  been  the  effort 
of  the  bar,  and,  so  far  as  lay  In  Its  power, 
the  bench,  to  observe  and  maintain  that  higli 
and  honorable  status. 

In  the  leading  case  of  Bank  v.  Homberger, 
reported  in  4  Cold.  681,  this  court  through 
Special  Judge  E.  H.  E&at,  one  of  the  ablest 
lawyers  that  ever  adorned  the  bar  or  bench 
of  Tennessee,  said,  when  speaking  of  the 
relation  of  attorney  and  client:  "This  brings 
us  to  tbe  consideration  of  the  relation  of  at- 
torney and  client,  and  in  this  we  have  de- 
rived great  aid  from  English  decl8i(m8,  as 
well  as  those  of  our  own  courts;  and  a  re- 
view of  these  decisions  shows  most  condor 
slvely  that  the  relation  Is  one  of  great  deli- 
cacy, extremely  fiduciary  in  its  diaracter, 
and  be  who  has  strictly  guarded  against 
committing  any  breach  of  it  in  the  course  of 
a  long  practice  has  continuaUy  cultivated 
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the  highest  virtues  of  his  nature."  Pages 
(66,067. 

And  again:  "An  attorney  is  a  man  set 
apart  by  the  law  to  expound  to  all  persons 
who  seek  him  the  laws  of  the  land,  re- 
lating to  high  Interests  of  property,  liberty, 
and  life.  To  this  end  he  is  licensed,  and  per- 
mitted to  diarge  for  his  serrlces.  The  re- 
lation he  bears  to  his  cUoit  implies  the  hlgli- 
est  trust  and  confidence.  The  client  lays 
bare  to  his  attorney  his  very  nature  and 
heart,  and  leans  and  relies  upon  bim  for 
sapport  and  protection  in  the  saddest  hours 
of  Us  life.  Knowing  not  which  way  to  go 
to  iittaln  bis  rights,  he  puts  himself  under 
the  guidance  of  his  attorney,  and  confides 
that  be  wlU  lead  blm  aright" 

This  was  spoken  in  a  case  in  which  deal- 
ings between  affomey  and  client  were  In- 
ycdved;  and  the  case  is  not  cited,  because  In 
Its  fhcts  it  Is  entirely  In  point  and  similar 
to  the  present  case,  but  to  show  the  estima- 
tion In  which  an  attorney  is  held  and  re- 
garded by  this  court,  and  with  what  concern 
and  caie  the  conduct  of  attorneys  Is  watched 
over  by  it 

We  refer  to  only  a  few  of  the  many  cases 
In  vhldi  the  courts  haye  been  called  upon 
to  give  expression  to  tbelr  views  as  to  what 
wnstltntes  unprofessional  conduct 

In  People  v.  MacCabe  (Colo.  Sup.)  32  Pac. 
2S0,  10  L.  R.  A.  231,  36  Am.  St  Rep.  270, 
the  court  speaking  through  Elliott  J.,  said: 
"The  ethics  of  the  legal  profession  forbid 
that  an  attorney  should  advertise  his  talents 
or  his  skill,  as  a  shopkeeper  advatises  his 
wires.  An  attorney  may  properly  accept  a 
retainer  for  the  prosecution  or  defense  of  an 
action  for  divorce,  when  convinced  that  a 
dient  has  a  good  cause;  but  for  any  one  to 
inrlte  or  encoiu'age  such  litigation  Is  repre- 
ben8lbl&    ♦    •    •" 

In  People  y.  Brown  (Colo.  Sup.;  80  Pac. 
S38,  dted  in  19  L.  R.  A.  231,  the  court  said: 
"When  this  court  grants  a  license  to  a  per- 
Mo  to  practice  law,  the  public,  and  every  in- 
dlvidnal  coming  In  contact  with  the  licensee 
In  his  professional  capacity,  have  a  right  to 
expect  that  he  will  demean  himself  with 
Krapulous  pr<^>riety,  as  one  commissioned 
to  a  high  and  honorable  (^ce." 

In  the  case  of  People  v.  Goodrich,  79  IlL 
MS,  referred  to  and  apinroved  in  People  v. 
UacCabev  supra,  the  court  speaking  througb 
Mr.  Justice  Breese,  said:  "This  court  having 
power  by  express  law  to  grant  a  license  to 
practice  law,  had  an  Inherent  right  to  see 
that  the  ilooue  Is  not  abused  or  perverted 
to  a  nse  not  omtemplated  in  the  grant  In 
panting  the  license  It  was  on  the  Implied 
mdersbuidiiig  that  the  party  receiving  it 
AoDld,  at  all  times,  demean  himself  in  a 
miper  manner;  and  If  not  r Meeting  honor 
w  the  court  appointing  him,  by  his  profes- 
•lonal  OMiduct  he  would  at  least  abstain 
bom  such  practices  as  could  not  fall  to  bring 
^iKtedit  upon  himself  and  the  courts.  *  •  • 
Aa  honorable  high-toned  lawyer  will  always 


aid  a  deserving  party  seeking  a  divorce,  as 
coming  strictly  within  his  professional  du- 
ties. He  will  render  the  aid,  not  solicit  the 
case;  and  be  will,  in  all  things  regarding  it 
act  the  man,  and  respect  not  only  bis  own 
professional  reputation,  but  the  character  of 
the  courts,  and  discharge  the  unpleasant 
duty  in  all  respects  as  an  honorable  attor- 
ney and  counselor  should  do." 

An  attorney  or  counsel  may  be  disbarred. 
If  he  has  been  guilty  of  an  act  of  immorality 
or  impropriety  Inconsistent  with  the  char- 
acter or  Incompatible  with  the  faithful  dis- 
charge of  the  duties  of  his  profession,  or 
any  other  good  cause. 

In  the  begiimlng  It  may  be  well  to  note 
that  coimsel,  as  well  as  attorneys,  are  liable 
to  this  rule;  and  the  distinction  which  ob- 
tained between  attorneys,  counsel,  and  bar- 
rlst«s,  under  the  English  or  common  law, 
does  not  prevail  in  Tennessee,  at  least  as  to 
the  right  to  compensation  for  services;  and 
our  Institutions  and  form  of  government  do 
not  tolerate  or  recognize  the  distinctions 
under  the  English  government 

The  other  matter  which  we  desire  to  call 
attention  to  is  that  attorneys  and  counsel 
are  by  the  statute  denominated  "profession- 
al," and  not  "business,"  men.  Tlie  courts 
haVe  never  laid  down  any  i^>eclflcatlons  of 
what  constitutes  an  immorality  or  Impro- 
priety Inconsistent  with  the  character  or  In- 
compatible with  the  faithful  discharge  of  the 
duties  of  the  legal  profession.  It  is  probable 
that  such  an  attempt  will  never  be  made, 
since  it  would  be  Impracticable  to  cover  all 
cases  that  may  arise  In  any  enumeration 
that  may  be  made. 

We  come,  then,  to  the  direct  question 
whether  the  facts  and  conduct  of  complain- 
ants in  this  case  bring  them  under  the  ban  of 
the  statute,  or  In  violation  of  any  prefer  rule 
of  action  in  the  court  which  would  call  upon 
the  court  to  deny  them  relief  for  their  fees. 

It  is  evident  that  there  may  be  many 
cases  of  immortality  and  impropriety  on  the 
part  of  attorney  or  counsel  which  would  con- 
strain tiie  court  to  deny  them  relief  for 
fees,  which  might  not  be  considered  suffi- 
cient to  disbar  the  attorney  or  counsel  from 
practice.  We  need  not  enlarge  upon  this, 
as  it  is  too  plain  for  question.  Now,  the 
present  case  is  simply  this:  There  had  been  a 
terrible  disaster  in  the  defendant's  mine, 
caused  by  an  explosion,  and  hundreds  of  men 
had  been  suddenly  killed,  and  numbers  of 
women  made  widows,  or  childless,  and 
numbers  of  children  made  fatherless.  It 
was  such  a  terrible  catastrophe  as  to  shodc 
the  community  and  arouse  universal  regret 
and  horror.  We  may  grant  that  a  right  of 
action  accrued  to  the  next  of  kin  of  every 
X)erson  killed  and  to  every  person  injured. 

The  complainants,  through  their  q;>eclal 
partner.  Chandler,  went  at  once  to  the  scene 
of  the  disaster,  and  personally  solicited  such 
parties  as  had  rights  of  action  to  put  their 
claims  into  complainants-  bands.    Under  the 
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facts,  tbe  firm,  and  eadi  member,  wttn  a 
party  to  this  personal  solicitation. 

It  seems  tbat  otber  attorneys  reached  the 
scene  of  disaster  before  the  complainants; 
aud,  as  the  Court  of  Chancery  Appeals  state, 
Chandler  "entered  actively  Into  tbe  competi- 
tion for  business,  tbat  be  boldly  and  openly 
saw  widows  and  others  whose  husbands  and 
next  of  kin  had  been  killed  in  the  explosion, 
and  sought  as  other  lawyers  were  doing,  to 
have  them  Intrust  tbe  bringing  and  prosecu- 
tion of  suits  to  bis  firm,  but  that  it  does  not 
appear  that  he  practiced  any  fraud  or  de- 
ception, or  made  any  false  representations  to 
get  cases  for  his  firm.  He  made  several  trips 
to  Coal  Cre^  on  tbis  business,  at  the  ex- 
pense pf  the  firm.  He  secured  some  40  cases, 
and  150  or  more  cases  were  secured  by  other 
lawyers,  all  In  a  few  days.  The  cases  were 
to  be  prosecuted  on  a  contingent  fee  of  so 
much  per  cait,  and  of  this  Chandler  was  to 
have  a  certain  proportion.  Suits  were 
brou^t,  and  compromised  afterwards,  as 
has  already  been  set  out  There  can  b»  no 
doubt  of  plaintiff's  right  to  recover,  unless 
they  are  denied  relief  on  the  ground  of  un- 
professional conduct  which  tbe  court  deems 
suflSdent  to  repel  them." 

We  are  of  opinion  that,  under  tbe  facts 
disclosed  by  the  finding  of  the  Court  of 
Chancery  Appeals,  compIainantB  are  not  en- 
titled to  recover,  because  these  facts  show 
acts  of  Impropriety  Inconsistent  with  the 
character  of  tbe  profession  and  Incompatible 
with  the  faithful  discbarge  of  Its  duties. 

We  cannot  agree  to  several  propositions 
advanced  by  complainants.  We  cannot  agree 
that  In  these  Utter  years  a  spirit  of  com- 
mercialism has  lowered  tbe  standard  of  tbe 
legal  profession.  We  cannot  agree  that  the 
practice  of  law  has  become  a  "business,"  in- 
stead of  a  "profession,"  and  tbat  It  Is  now 
allowable  to  resort  to  the  practices  and  de- 
vices of  business  men  to  bring  in  busbiess  by 
personal  solicitation,  under  the  facts  shown 
in  this  casa 

As  to  how  far  an  attorney  may  go  In  so- 
liciting business,  or  whether  he  may  solicit 
at  all,  we  are  not  called  upon  to  decide ;  but 
when  such  a  case  is  presented,  as  is  disclosed 
in  this  record,  of  attorneys  rushing  to  the 
scene  of  disaster  In  hot  baste,  and  competing 
with  each  other  In  soliciting  the  bereaved 
ones  to  allow  them  to  sue  for  their  losses,  we 
feel  that  we  are  called  upon  to  say  in  no  un- 
certain terms  that  such  conduct  Is  an  act 
of  Impropriety  and  inconsistent  with  the 
character  of  the  profession.  We  cannot,  we 
dare  not,  lower  the  standard  of  tbe  legal 
profession  to  tbat  of  a  mere  business,  In  which 
fleetness  of  foot,  or  the  celerity  of  tbe  auto- 
mobile, determines  who  shall  be  employed. 

The  miserable  victims  of  tbe  disaster  are 
dazed  by  tbe  terrible  bereavement  They  are 
in  no  condition  to  consider  their  rights  to 
damages.  In  their  extremity,  they  fiy  to  any 
one  promising  relief,  when,  if  left  to  time 
and  more  mature  consideration,  they  would 


be  enabled  to  make,  perhaps,  a  better  choice. 
In  addition.  It  Is  unbecoming  a  member  of 
the  profession,  and  a  public  scandal,  and 
when  he  bases  his  right  to  recover  fees  upon 
such  Improper  conduct  and  lowering  tbe 
character  of  the  profession  and  the  court  It 
is  no  excuse  that  other  attorneys  do  the 
same;  but  this  is  rather  a  reason  why  tbis 
court  should  act  promptly  and  decidedly,  In 
order  that  an  end  may  be  put  to  the  prac- 
tice. 

It  Is  no  excuse  that  corporations  which 
have  caused  such  disasters  have  been  alert  to 
send  their  agents  and  representatives  to  tbe 
scene,  with  a  view  of  forestalling  suits  and 
making  favorable  compromises.    This  court 
has  never  failed  to  condemn  this  practice  in 
the  strongest  terms;  and,  whenever  a  case 
has    come    before    it    which    in    any    way 
smacked  of  fraud  or  undue  advantage  aris- 
ing out  of  such  conduct  this  court  has  not 
been  slow  to  disregard  or  set  aside  improp- 
er or  hard  settlements.    But  such  agents  of 
corporations  are  not  as  a  rule,  oflicers  of 
the  court  nor  do  they  occupy  that  high  stat- 
I  us  which  tbe  law  places  tbe  attorney  upon; 
I  and  we  think  tbat  we  can  safely  say  that  if 
'  if  any  attorney  should  make  sudi  settlement 
I  under  such  circumstances,  this  court  would 
'  not  hesitate  to   disbar  him. 

It  Is  said  that  there  is  no  precedent  for  re- 
fusing fees  because  of  such  conduct  If  this 
be  so,  we  are  admonished  by  the  record  in 
this  case  that  it  Is  high  time  that  such  a  prec- 
edent be  set  sud  in  such  terms  as  may  not 
be  mistaken  or  misunderstood. 

The  argument  made  In  tbis  case,  that  such 
practice  is  not  looked  upon  with  disfavor  by 
many  members  of  the  profession,  that  it  is 
freely  Indulged  in  by  prominent  attorneys, 
that  It  Is  necessary  to  successful  practice,  and 
that  the  Court  of  Appeals,  while  deprecating 
tbe  practice,  does  not  condemn  it — ^these  and 
other  arguments  call  for  a  full  and  emphatic 
expression  from  this  court  in  this  case. 

It  is  said  that,  even  if  this  rule  should 
prevail  In  considering  questions  of  good  faltb 
and  professional  conduct  between  attorn^ 
and  client  after  the  relation  is  established,  it 
does  not  prevail  In  the  making  of  the  con- 
tract of  employment  and  that  In  making 
such  contract  before  the  fiduciary  relation 
has  become  established,  the  parties  stand  up- 
on the  same  footing  and  as  strangers  to  each 
other. 

There  Is  unquestionably  a  dUTerence  be- 
tween the  relations  existing  between  attorney 
and  client  before  and  after  employment ,  and 
in  some  respects,  at  the  time  and  In  the  mat- 
ter of  a  retainer  of  the  lawyer's  services,  so 
that  an  attorney,  after  he  la  employed,  will 
not  be  allowed  to  charge  fees  which  he  might 
have  charged,  when  be  was  retained,  if  the 
same  are  excessive  (Rose  v.  Mynatt  7  Yerg. 
30;  Phillips  v.  Ovwtcm,  4  Hayw.  291),  but  this 
principle  does  not  reach  the  present  ccHitto- 
versy. 
Here  It  Is  not  the  client  alone  who  Is  con- 
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coned,  but  tbe  court  and  the  pnbllc;  and 
the  qnestlon  Is  not  narrowed  down  to  tbe 
Inofl  whether  the  client  haa  beei  Injured,  bnt 
whether  the  condnct  of  the  attorney  haa 
been  contrary  to  the  character  of  the  profes- 
sion, and  opposed  to  a  sound  public  policy 
and  to  the  pn^er  and  decoroua  admlnlatra- 
tlon  of  the  law. 

Aa  a  matter  of  fact,  the  present  suit  does 
not  ctmcem  these  clients  specially.  They  will 
not  be  benefited  or  burdened  by  it.  They 
are  interested  in  it  In  the  same  sense  that 
tbe  gentfal  public  is  Interested,  and  by  their 
Individual   relation  to  it 

We  are  not  now  attempting  to  lay  down 
tbe  rule  of  good  faith  between  lawyer  and 
client,  but  the  professional  conduct  of  the 
attorney  as  he  appears  to  the  court  and  pub- 
lic In  the  practice  of  his  profession.  Nor  are 
we  attempting  to  lay  down  a  rule  of  conduct 
for  the  agents  of  corporations  in  their  efTorts 
to  effect  compromises  of  damage  suits.  When 
a  case,  such  aa  counsel  depicts,  arises,  we 
will  deal  with  It  as  we  think  the  law  and 
pnbllc  policy  demand. 

Referoice  was  made  in  the  arguments  and 
briefs  of  counsel  to  the  record  in  the  case  of 
Lester.  The  facts  in  that  case  are  not,  up- 
on the  questions  at  issue,  materially  dlffer- 


aut  from  the  case  at  bar,  and  tbe  principles 
of  law  are  the  same.  In  that  case  Lester 
and  bis  asaoclates  were  denied  fees,  and  as 
to  that  feature  of  the  case  there  haa  been 
a  finality  In  the  decree  of  this  court  Tbe 
case  is  still  pending  upon  the  court's  motion 
to  dlAar  him. 

But  there  are  two  distinct  features  in  the 
Lester  Oase — one  to  deny  him  fees,  as  in 
the  present  case;  and  the  other  to  disbar 
blm.  In  the  present  case,  no  disbarment 
t»'0ceedlng8  hare  been  brought,  and  we  are 
not  called  upon  to  pass  upon  that  question. 
In  tbe  Lester  Case,  the  defendant  pleads  in 
extenuation  of  his  action  his  youth  and 
inexperience,  and  the  example  of  older  and 
more  prominent  members  of  the  profeesion, 
as  well  as  his  impaired  physical  condition; 
and  these  are  matters  which  address  ttaem- 
selves  to  the  consideration  of  the  court  In  pro- 
ceedings for  disbarment  but  they  are  not 
matters  which  would  move  tbe  court  to  al- 
low tbe  collection  of  fees  by  the  party  la 
fault 

For  the  reasons  stated,  we  are  of  opinion 
that  the  complainante  are  not  entitled  to  re- 
oover,  and  the  decree  of  tbe  Court  of  Chan- 
cery Appeals  is  reversed,  and  complalnanta' 
suit  dismissed;  and  they  will  pay  all  costs. 
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CASLISVB  et  al.  t.  GIBBS  et  al. 

<Coart  of  Olvll  Appeals  of  Texas.     Nov.  14, 
1906.    Rehearing  Denied  Dec.  12,  1906.) 

1.  ADVXB8E   Possession  —  Bvidbrcb  —  Pkk- 

SUKPnOKB. 

The  presumption  of  a  grant  arising  from 

?oeBeBsIon  and  other  drcnmstances  is  one  of 
act  for  the  determination  of  the  Jury   from 
the  evidence  in  support  thereof. 

TEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.   1,  Adverse  Possession,  f  701.1 

H.  Frauds,  Statdte  of— OonvETANcnes  o»  In- 
TKBiaro  IK  Bjcai.  Pbofbbtt— Vkbbal  Tbajis- 

■XB  or  IiAND  CXBimOATXS— Vaudiit. 
A  certificate  for  land  issued  by  the  stats 
tnay  be  transferred  by  parol  at  any  time  before 
the  land  is  surveyed  and  located. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  2B,  Frauds,  Statute  oC  SI  97,  82.] 

S.   SAKB— VEBBAI.  SAUtS  OT  LiAND— VAUDITT. 

The  civil  law,  in  force  in  Texas  prior  to 
1840,  recognized  the  validity  of  verbal  sales  of 
land. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Frauds,  Statute  of,  f  82.] 

4.  TBXSPASS  to  TBT  TlTU>— iNBTBUOnONS. 

In  trespass  to  try  title  the  record  title 
was  In  M.,  from  whom  a  party  claimed,  and, 
to  enable  the  adverse  party  to  recover,  it  de- 
volved on  him  to  show  that  M.  had  conveyed 
the  title  to  a  third  person.  The  land  certificate 
Issued  to  M.  might  nave  been  verbally  assigned 
to  the  third  person,  and  the  land  might  nav0 
been  verbally  sold  prior  to  1840.  Held,  that 
«  charge  on  the  issue  of  a  conveyance  of  the 
title  to  the  third  person  that,  if  M.  "granted 
or  conveyed  his  interest  in  the  land"  to  the 
third  person,  a  finding  for  the  advise  party 
should  be  rendered  was  misleading  as  leading 
the  jury  to  believe  that  a  transfer  of  the  title 
must  be  evidenced  by  a  memorandum  in  writing. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  46,  Trespass  to  Try  TiUe,  8  67.] 

5.  Same. 

In  trespass  to  try  title  the  issue  was  wheth- 
«r  the  original  owner  had  conveyed  the  premises 
to  a  third  person  under  whom  a  party  claimed. 
The  conveyance  might  have  been  made  verbally. 
The  court  charged  that,  if  the  original  owner 
bad  "granted  or  conveyed"  his  interest  in  the 
land  to  the  third  person,  a  finding  for  the 
party  was  authorized,  but  refused  to  charge 
that,  prior  to  a  certain  date,  lands  could  be 
conveyed  by  parol.  Held,  that  the  court  erred 
in  refusing  the  requested  charge  as  it  called 
attention  to  the  validity  of  a  verbal  sale,  though 
the  charge  as  given  was  correct  as  far  as  it 
went. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trespass  to  Try  Titie,   i  67.} 

«.  Samk— Trn-K  to  Sufpobt  Aonon  — Bvi- 
OBROB— SunnoiBROT. 

In  trei^ass  to  try  title,  where  a  party,  to 
recover,  was  required  to  show  a  conveyance  by 
the  original  owner  to  a  third  iwrson  under 
whom  he  claimed  evidence  examined,  and  held 
to  raise  the  issue  as  to  whether  the  original 
owner  had  conveyed  the  premises  to  the  third 
person,  requiring  the  court  to  correctiy  charge 
thereon. 

7.  Appbai, — ABBiomiBinB  of  BtaBos— Sutfi- 

OIBNOT. 

An  assignment  of  error,  followed  by  no 
«tatement  except  a  reference  to  different  parts 
'Of  the  record,  is  not  followed  by  such  a  state- 
ment as  is  contemplated  by  the  rules  of  the 
«onrt  and  the  court  will  not  review  it 

n  Note.— For  cases  in  i>oint  see  Cent  Dig. 
,  Appeal  and  Error,  |  3000.] 


8.  Tbkbfass  to  Tbt  Tttle— Pboof  or  Tnxs 

— BVIDENOE— AdIOSSIBILITT. 

In  trespass  to  try  title  the  issue  wa*  wheth- 
er M.,  the  original  owner,  had  conveyed  the 
land  to  R.  It  appeared  that  a  certificate  and 
patent  for  the  land  had  been  issued  to  M., 
assignee  of  R.,  and  that  R.  had  conveyed  to  M. 
a  part  of  the  tract  A  third  person  sued  R. 
in  trespass  to  try  titie.  H.  was  made  a  party 
and  he  and  R.  answered  that  they  owned  the 
land  and  possessed  it  under  the  certificate. 
Held,  that  the  answer  of  M.  did  not  operate  as 
an  estoppel  as  against  him  or  his  heirs,  but 
was  merely  a  circumstance  that  might  be  con- 
sidered in  determining  whether  R.  owned  the 
land. 

[Ed.  Note.— For  casa  in  point  see  Cent  Dig. 
vol  19,  Estoppel,  {{  2,  4.  166.] 

9.  Attobitbt  and  OUbnt— OoHTBAcrr  or  Bu- 
rix>nfBnT— OoNaTBtTorioN. 

A  defendant  in  trespass  to  try  titie  em- 
ployed an  attorney  to  defend  the  suit  under 
a  contract  which  stipulated  that  if  the  suit  was 
^dded  In  favor  of  defendant,  he  should  convey 
to  the  attorney  for  his  services  a  third  of  the 
land,  provided  the  titie  given  to  a  third  person 
for  a  third  of  the  land  was  set  aside  and 
for  which  a  suit  was  brought,  and,  if  the 
attorney  succeeded  in  gaining  the  trespass  to 
try  titie  suit  and  did  not  succeed  in  gaining 
the  suit  against  the  third  person  the  attorney 
should  have  for  his  services  a  third  of  the 
balance.  Held,  that  the  attorney  was  entitied 
to  receive  a  third  of  the  land  recovered  though 
defendant  did  not  recover  all  of  the  land  in 
controversy. 

10.  Tbesfabs  to  Tbt  Tttle— Issukb— Matkbi- 
autt. 

In  tre8i>as8  to  try  titie  a  party  claimed  un- 
der a  deed  from  the  original  owner,  executed 
pursuant  to  a  contract  binding  the  owner  to 
convey  to  him  as  compensation  for  his  services 
as  attorney.  Held  that  as  the  deed  had  been 
executed  by  the  original  owner,  an  issue  as  to 
the  consideration  for  the  conveyance  was  im- 
material. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trespass  to  Try  Title,  8  21.] 

11.  Saicb— Pboof    of   Title— Evidencb—Ad- 

mSSIBIUTT. 

Where,  in  trespass  to  try  titie,  the  issue 
was  whether  the  land,  the  lesal  titie  to  which 
was  in  M.,  was  not  tiie  property  of  R.,  proof 
that  a  third  person  had  told  his  wife  that 
he  was  going  to  sell  the  R.  land,  and  in  re- 
sponse to  her  question  as  to  what  land  steted 
that  it  was  the  land  called  the  "M.  gore,"  and 
that  she  replied  that  he  had  better  let  that 
alone  as  he  might  get  himself  into  trouble,  was 
immaterial. 

12.  Saue. 

Where,  in  trespass  to  try  titie,  the  issue 
was  whether  the  land  in  controversy,  the  legal 
titie  to  which  was  in  M.,  was  the  property  of 
R.,  a  stetement  by  a  third  person  in  the  pres- 
ence of  R.,  at  the  time  she  made  a  deed  to  th« 
land,  that  the  third  person  wanted  to  get  the 
land  conveyed  out  of  M.'s  hands  was  immateriaL 

13.  Afpeai^-Erboneoub  Adiossion  or  Bvi- 

DBNOB— HaBMLESS  EBBOB. 

Where,  in  trespass  to  try  titie,  the  issue 
was  whether  the  land  in  controversy,  the  I^al 
title  to  which  was  in  M.,  was  the  property  of 
R.,  the  error  in  admitting  proof  that  a  third 
person  stated  in  the  presence  of  R.,  at  the  time 
she  made  a  deed  conveying  the  premises,  that 
the  third  person  wanted  to  get  the  land  con- 
veyed out  of  M.'s  bands  was  not  prejudicial, 
for  the  stetement  was  consistent  with  R.'e 
claim  to  the  land. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dis. 
vol  8,  Appeal  and  Error,  tt  4153-4186.] 
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li,  TBBDPAflB  TO  TBY  TTIXB— FBOOF  OT  THI^a 

— S>viDKi(c>— Admibsibiijtt. 

Wbere,  in  trespaas  to  try  title,  the  laroe 
wu  whether  the  land  in  ooDtroversy,  the  legal 
title  to  whidi  was  in  H.,  waa  the  propertr  of 
B^  proof  of  general  notoriety  aa  t*  the  claim 
of  R.  to  the  land  was  admissible  as  tending 
to  ifaow  that  M.  knew  that  B.  was  claiming  It. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
ToL  46,  Trespass  to  Try  Tftle,  I  S4.] 

IS.  E>viDmcB— Hk^b8a.t  Decxaaatior. 

The  tertimony  of  a  witness  that  the  chil- 
dren of  a  penon  told  the  witness  that  their 
mother  claimed  title  to  land  was  hearsay. 

[Bd.  Note.— Fer  eases  in  point,  see  Cent  Dig. 
ToL  ao,  Bridence,  |  U7&] 

Appeal  frt«n  District  Court,  Trinity  Ooan^ 
ty;  Gordon  Boone,  Judge. 

TrespasB  to  try  title  by  Mrs.  SalUe  Olbba 
and  others  against  William  Carlisls  and  oth- 
««.  From  a  Jndgme&t  determining  the  title 
to  the  land  in  controTersy,  defendants  Wil- 
liam Carlisle  and  another  appeal.  Affirmed 
In  part,  and  rereraed  In  part 

Hill  &  Hill  and  Stevenson  ft  Stevenson,  for 
appellants.  Andrews,  Ball  ft  Streetman, 
B«^n  ft  Nelnis,  and  Dean,  Hompbreys  & 
Powell,  for  appellees. 

FLY,  J.    This  is  an  action  of  trespass  t» 
try  title  Instituted  by  Mrs.  Olbbs  and  soma 
29  others  against  William  Carlisle,  Oeorge 
W.  Pennell,  Tom  Tipton,  J.  R.  Cox.  Lee  Lin- 
ton, W.  E.  Clark,   and  W.  D.   Chessber  to 
recover  a  tract  of  land  in  Trinity  oonnty, 
granted  to  James  McKlm,  assignee  of  Polly 
Ryan,  containing  about  2,200  acres.    W.  D. 
OiesBher,  Lee  Linton,  and  Tom  Tipton  filed 
disclaimers    as   to   all   the   lands   sued   for. 
William   Carlisle   and   Oeorge   W.    Pennell, 
composing  the  firm  of  William  Carlisle  &  Co., 
tiled  an  answer  claiming  certain  portions  of 
the  land,  pleading  three,  four,  five,  and  ten 
rears'  limitation,  disclaiming  as  to  all  the 
land  except  that  described  In  their  answer, 
excepting  therefrom  40%  acres  belonging  to 
W.  B.  Clai^  and  288.37  acres  belonging  to 
John  S.  Oox  and  disclaiming  as  to  all  land 
not  a  part  of  the  land  patented  to  James  Mc- 
Klm, assignee  of  Polly  Ryan,  on  June  16, 
1S51.    Cox  answered  claiming  288.37  acres  of 
file  land  sued  for,  disclaiming  as  to  the  bal- 
UKe,  and   pleading  three,    four,   five,    and 
ten  years'  limitations.    Clark  filed  the  same 
<4iaracter  of  answer  claiming  40^  acres  of 
file  land.    The  cause  was  tried  by  jury,  and 
rcsnited  In  a  verdict  and  Judgment  for  Mrs. 
Gibbs  for  an  undivided  738  acres  of  the  land 
iB  controversy ;    for  John  R.  Cox  for  288.37 
acres  of  the  land;  for  W.  B.  Claiit  for  40% 
acres;  for  William  Carlisle  ft  Co.,  for  127% 
•ens;  and  Mrs.  Gibbs,  W.  B.  Gibbs,  and  the 
heirs  of  James  McKim,  for  the  balance  of 
the  land  remaining  after  deducting  the  parts 
recorered  by  the  different  parties  as  herein- 
before stated.     Only   Carlisle   and   Pennell 
^n  appealed. 

It  Is  disclosed  by  the  record  that  on  March 
1, 183S,  a  certlfloate  for  one  league  and  labor 
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of  land  was  Issued  to  James  McKlm,  as- 
signee of  Polly  Ryan,  and  on  October  29, 
1846,  a  patent  was  Issued  by  the  Republic  of 
Texas  to  James  McKIm,  assignee  of  Folly 
Byan,  ft>r  one  league  and  labor  of  land  in 
Polk  county.  On  December  11,  1846,  Polly 
Bjran  conveyed  to  James  McKIm  IfiSS  acres 
of  land  out  of  the  southern  portion  of  a 
tract  described  as  "part  of  survey  made  In 
the  name  of  James  McKlm,  assignee  of  Polly 
Ryan,"  being  the  land  patented  as  herein- 
before stated.  On  April  17.  1860,  the  1,635 
acres  was  conveyed  by  James  McKlm  to  G. 
L.  Martin,  the  land  being  described  as  In 
the  deed  from  Polly  Ryan  to  James  McKIm. 
On  July  17,  1847,  Hugh  Jackson  and  others 
filed  an  action  of  trespass  to  try  title  to  the 
league  of  land  In  Polk  oonnly  against  Mary 
Ryan,  alias  Polly  Ryan,  to  which  she  an- 
swered on  April  8,  1848,  by  pleas  of  not 
guilty  and  limitation  of  five  years.  This  an- 
swer was  amended  several  times  by  Polly 
Ryan.  In  1861  the  plaintiffs  amended  their 
petition,  but  did  not  add  any  other  parties 
defendant  but  In  October,  1861,  James  Mc- 
Klm asked  to  be  made  a  party,  and  In  April, 
1862,  an  amended  petltlcm  was  filed  In  which 
he  was  made  a  defendant  with  Polly  Ryan^  In 
compliance  with  an  order  of  the  court  To 
that  i)etltlon  the  def aidants  answered: 
"That  they  own,  possess,  and  claim,  and  have 
continued  to  own,  possess,  and  claim  from 
the  20th  of  May,  1838,  up  to  this  time,  under 
certificate  to  James  McKIm,  assignee  of  Pol- 
ly Ryan  (No.  200),  Issued  by  the  commis- 
sioner of  Jasper  county,  Tex.,  on  the  Ist  of 
March,  1838,  and  under  survey  made  April 
18,  1838,  and  under  patent  dated  2&th  of 
October,  1845,  the  land  set  forth  and  describ- 
ed In  said  field  notes  and  patent,  and  still 
own,  claim,  and  possess  the  same."  A  sur- 
vey was  ordered  by  the  district  court  and 
report  made  that  there  was  a  conflict  of 
plaintiffs'  land  with  the  James  McKlm  or 
Polly  Ryan  survey  to  the  amount  of  2,444 
acres,  only  1,994  acres  of  that  survey  being 
free  from  conflict  In  May,  1853,  the  plain- 
tiffs recovered  the  land  that  was  In  conflict 
with  theirs,  and,  on  appeal,  the  judgment 
was  affirmed  by  the  Supreme  Court  Ryan  v. 
Jackson,  11  Tex.  391.  On  April  16,  1852, 
the  deed  given  by  James  McKlm  to  O.  L. 
Martin,  to  1,535  acres  of  land,  was  canceled 
and  revoked  at  the  Instance  of  McKlm. 
Three  days  before  that  Judgment  McKIm  had 
been  made  a  party  to  suit  by  Hugh  Jackson 
and  others.  On  October  16,  1851,  McKIm 
employed  Toakum  ft  McCreary  to  defend  the 
suit,  superseding  attorneys  theretofore  de- 
fending the  suit  and  In  the  agreement  it  was 
stated :  "James  McKlm  has  employed  Yoak- 
um &  McCreary  to  defend  his  suit  of  Jackson 
et  al.  V.  Polly  Ryan  for  the  league  and  labor 
of  land  lying  in  Trinity  county  at  Ryan's 
Ferry  and  patented  to  McKlm  as  assignee 
of  Polly  Ryan.  Said  suit  la  pending  In  Polk 
district  court  and,  if  same  is  decided  in  favor 
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of  defendant  McKim,  be  is  to  convey  to  said 
Yoaknm  &  McCreary  for  tbelr  serrlces  one- 
third  of  said  land,  provided  the  title  given 
to  O.  li.  Martin  for  one-third  of  said  league 
Is  set  aside,  and  for  which  a  suit  Is  this 
day  brought  in  said  court,  and.  If  they  suc- 
ceed In  gaining  the  suit  against  Jadtson  et 
al.,  and  do  not  succeed  in  gaining  the  suit 
against  Martin,  then  said  Toalnun  &  Mc- 
Creary are  to  have  for  their  services  one- 
third  of  the  balance,  deducting  the  amount 
deeded  to  MarUn  on  the  17th  of  April,  186a 
But,  If  said  Yoakum  &  McCreary  do  not  suc- 
ceed In  gaining  the  case  of  Jackson  et  aL, 
then  they  are  to  have  nothing."  On  May 
18,  1854,  Jamea  McKIm  conveyed  to  Toakum 
&  McCreary  one-third  of  the  land  left  after 
the  recovery  by  Jackson  et  al.,  out  of  the 
survey  patented  to  McKbn,  assignee  of  Polly 
Ryan.  On  June  13,  1864,  the  patent  of  Oc- 
tober 29,  184S,  Issued  to  James  McKIm  as- 
signee  of  Polly  Ryan,  was  canceled  by  the 
land  commissioner  "in  accordance  with  de- 
cision of  the  Supreme  Court,  on  account  of 
conflict,"  and  on  Jime  15,  1854,  a  patent  was 
issued  by  the  state  to  James  McKIm  as- 
signee of  Polly  Ryan  for  12,408,020  square 
yards  of  land,  being  the  land  In  controversy 
in  this  suit,  and  being  that  part  of  the  land 
granted  by  the  original  patent  that  was  not 
recovered  by  the  Jacksons  in  the  suit  of 
Jackson  v.  McKim.  It  whs  shown  that 
Toakum  ft  McCreary  and  their  representa- 
tives rendered  738  acres  of  the  land  for  taxa- 
tion for  the  years  1855  to  1873  inclusive,  for 
1874,  554  acres  of  the  tract  was  rendered  by 
W.  T.  Robinson,  and  of  It  by  him  for  the 
years  1875  and  1876.  For  the  years  1877  to 
1886  the  land  was  not  rendered  for  taxation 
by  any  one.  Appellants  claim  the  land 
through  a  deed  made  by  Polly  Ryan  to  her 
granddaughter,  Mahala  Sylvester,  on  March 
14,  1863,  to  all  her  right,  title,  and  Interest 
In  the  land  granted  to  James  McKIm  assignee 
of  Polly  Ryan.  In  1884  Mahala  Sylvester, 
Joined  by  her  husband,  executed  a  power  of 
attorney  to  J.  B.  Holland  to  sell  the  land, 
and  from  him,  by  mesne  conveyances,  the 
land  came  down  to  appellants.  T.  A.  Sylves- 
ter rendered  200  acres  of  the  land  for  taxa- 
tion in  1863,  and  800  acres  In  1873,  but  from 
that  time  neither  the  Sylvesters  nor  any  one 
claiming  through  them  rendered  any  of  the 
land  for  taxation  until  1886,  when  158  acres 
was  rendered  by  I.  O.  Stanford,  269  acres  by 
T.  D.  Stanford,  and  1,786  acres  by  C.  Lom- 
bardl.  Polly  Ryan  was  the  sister  of  James 
McKim.  James  McKlm  died  In  1862.  Limi- 
tation was  shown  as  to  the  40%  acres  award- 
ed to  W.  E.  Clark,  as  to  the  288.37  acres 
awarded  to  John  R.  Cox,  and  as  to  the  127% 
awarded  to  William  Carlisle  &  Co.,  and  no 
dissatisfaction  is  expressed  with  those  por- 
tions of  the  judgment  Neither  is  any  error 
urged  as  to  the  court  Instructing  a  verdict 
in  favor  of  Mrs.  Gibbs  for  an  undivided  in- 
terest In  the  land  of  738  acres. 


Tbe  record  title  to  the  land  was  In  James 
McKim  from  whom  appellees  claim,  and,  in 
order  to  recovn'  as  the  case  was  presented 
by  the  parties,  it  devolved  up<»i  appellants 
to  show,  by  the  circumstances  surrounding 
the  case,  that  James  McKIm  had  made  a  con- 
veyance of  the  title  to  the  land  to  Polly 
Ryan,  and,  there  being  no  other  point  in  the 
case,  as  it  was  tried,  after  the  matter  of  limi- 
tations had  been  settled  as  to  those  parts 
of  the  land  awarded  to  the  defendants  and 
Mrs.  Glbbs  the  court  made  that  question  the 
pivotal  one  for  the  guidance  of  the  Jury. 
There  being  no  written  evidence  of  a  wmvey- 
ance  of  the  land,  or  any  part  thereof  to 
Polly  Ryan  by  James  McKim,  if  the  facts 
and  circumstances  did  not  Justify  the  In- 
ference that  a  conveyance  had  been  made, 
then  appellees  had  made  out  their  case  and 
should  have  recovered  that  part  of  the  land 
to  which  title  had  not  been  shown  by  Iimitatl<Hi 
Whatever  may  have  been  the  rule  at  one 
time  In  this  state,  oe  In  other  Jurisdictions, 
It  is  firmly  settled,  by  the  later  decisions  in 
Texas,  that  the  presumption  of  a  grant  aris- 
ing from  possession  and  other  circumstances 
is  one  of  fact  and  not  of  law.  Dailey  v. 
Starr,  26  Tex.  662;  Taylor  v.  Watkins,  26 
Tex.  688;  Harrison  v.  McMurray,  71  Tex. 
122,  8  S.  W.  612;  Walker  v.  Caradine,  78 
Tex.  489,  16  S.  W.  31;  Railway  v.  Uribe, 
85  Tex.  386,  20  S.  W.  153;  Herndon  v.  Vick, 
89  Tex.  469,  35  S.  W.  141;  Herndon  v.  Bur- 
nett, 21  Tex.  Civ.  App.  26,  60  S.  W.  681; 
Darsey  v.  Stemenberg  (Tex.  Civ.  App.)  W 
S.  W.  413,  16  Tex.  Ct  Rep.  860.  In  the  cited 
cafe  of  Taylor  v.  Watkins,  Judge  Bell,  after 
reviewing  authorities  on  the  subject,  said: 
"I  draw  the  conclusion,  from  what  has  been 
said,  that  the  question  whether  a  grant  will 
be  presumed  or  not  is  a  question  for  the  Jury; 
In  other  words,  that  the  court  ought  always 
leave  It  to  the  Jury  to  presume  a  grant  or 
not,  according  to  the  evidence  and  circum- 
stances of  the  case;  that  the  presumption  of 
a  grant  does  arise  from  long  and  uninter- 
rupted possession,  where  the  possession  i8 
consistent  with  the  presumption,  and  that 
the  Jury  may  properly  be  told  thus  much  as 
matter  of  law,  but  that  tiie  presumption  may 
be  repelled  by  proof."  In  the  case  of  Wal- 
ker r.  Caradine,  before  cited,  it  was  said: 
"The  presumption  of  a  grant  which  arises 
from  long-continued  possession  and  use  of 
real  property  Is  a  presumption  of  fact,  and 
can  only  have  a  controlling  effect  upon  the 
title  when  all  the  circumstances  in  proof  are 
consistent  with  the  existence  of  a  convey- 
ance. In  the  latest  decision  of  the  Supreme 
Court  on  the  subject,  in  the  case  of  Hem-  ' 
don  V.  Vlck,  above  cited.  It  was  said  by  Chief  i 
Justice  Oalnes:  "But  it  is  Insisted  on  behalf 
of  defendant  In  error  that,  should  this  court  ' 
hold  that  the  trial  court  erred  in  excluding  , 
the  evidence  of  the  transfer  from  Dickinson 
to  Cole,  the  Judgment  should  nevertheless  be  I 
affirmed.  Tlie  ground  of  this  contention  Is 
that  the  proof  of  the  long  and  continued 
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poaaesslon,  xm&,  and  tn  enjoyment  of  the  land 
in  controTeny,  under  a  claim  of  title  by 
defendant  In  «rror  and  those  under  whom  be 
claims,  together  with  the  evidence  that  no 
claim  had  ever  been  asserted  on  behalf  of 
the  plaintiff  In  error  until  the  Ixlnglng  of 
this  soiti  la  so  conclnsiye  in  its  nature  and 
tendency  as  to  lmi>el  the  conrt  to  presume 
t  ule  or  conTeyance  from  CSoIe  back  to  the 
original  grantee,  ahoold  it  be  found  that  Cole 
erer  poasessed  the  title.  It  has  doubtless 
bea>  held  In  other  JnrisdIctlonB  that  the  In- 
ference arising  from  long  possession  and 
«n]oymait  of  real  estate,  together  wl^  cor- 
roborating dmunstances,  may  be  so  cogent 
aa  to  make  it  the  duty  of  the  conrt  to  In- 
stract  the  jury  to  presume  a  grant  Such  la 
not  the  ruTe  in  this  state.  With  us  the  pr»- 
amnptlon  Is  one  of  fact,  and  it  Is  for  the 
Jmy  to  determine  the  effect  of  the  evidence 
In  aapport  of  that  presumption."  The  ef- 
fect of  the  authorities  dted,  aa  well  as  oth- 
(n,  is  to  estabUah  the  rule  that  a  oonveyance 
of  real  property  may  be  established  by  dr- 
comstancea,  such  as  long  poesession  and  en- 
joyment of  it,  and  that  such  circumstances 
amst  be  submitted  to  the  Jury  to  be  deter- 
mined by  them  whether  or  not  they  will  sup- 
port the  presomptlcHi  or  Inference  of  a  grant 
or  coDT^ance.  In  other  words  that  such 
drcomatances  may  create  a  presumption  of 
tact,  but  not  a  iwesumptlon  of  law. 

Hie  trial  court,  in  the  absence  of  direct 
proof  of  tbe  existence  of  a  grant  or  con- 
Terance  on  the  part  of  James  McKlm   to 
Polly  Byan,  after  directing  a  verdict  for  Mra. 
Gibbs  for  the  land  sold  by  McKlm  to  Yoa- 
kum k  McCreary  and  for  defendants  toe 
other  portions  of  the  land,  whose  title  had 
been  established   by    limitation.   Instructed 
tbe  jury  as  follows:  "As  to  tbe  remainder  or 
balance  of  said  land  in  controversy  after 
deducting  the  above  mentioned,  you  are  In- 
•tmcted  that  you  will  find  for  the  plalntUTs 
bereln,  unless  you  shall  find  by  a  preponder- 
ance of  the  evidence  in  this  case  that  Jamea 
McEIm,  prior  to  his  death,  granted  or  con- 
Teyed  the  same  to  Polly  Ryan,  and  this  is  a 
question  for  yon  to  determine  from  the  evi- 
dence before  yoa.    In  determining  this  ques- 
tion you  will  take  into  consideration  all  the 
erldc^ce,  documentary  and  oral,  before  yon, 
*od  will,   from   audi    evidence,    determine 
whether  or  not  James  McKlm,  during  his 
lifetime^  granted  or  conveyed  said  lands  to 
stld  Polly  Ryan.    And,  If  you  shall  believe 
br  a  preponderance  of  the  evidence  that  said 
James  McKlm,  prior  to  his  death,  granted  or 
conveyed   the   remainder   of   said   land    to 
Polly  Ryan,  then  you  are  instructed   that 
tf  yon  80  believe,  the  legal  effect  of  the 
deeds  and  conveyances,  In  evidence  before 
jon,  under  which  defendants,  Carlisle  &  Co., 
claim,  would  be  to  put  the  legal  title  In  said 
Ciitllsle  tt  Co.,  but  unless  you  so  find  that 
lames  McKlm,  prior  to  his  death,  granted  or 
"Wveyed  to  Polly  Ryan  the  land  In  eontro- 
»ersy,  such  deeds  and  conveyances  would  not 


have  such  effect  The  Issue  for  you  to  do- 
termlne  Is  whether  the  said  James  McKim, 
prior  to  his  death,  granted  or  conveyed  said 
land  to  said  Polly  Ryan.  If  you  believe  a 
preponderance  of  the  evidence,  by  which  is 
meant  the  greater  weight  and  degree  of 
credible  evidence,  that  James  McKlm,  prior 
to  his  death,  granted  or  conveyed  his  inter- 
est in  the  land  in  controversy  to  Polly  Ryan, 
yon  .will  find  for  the  defendants,  Wm.  Oar- 
Usle  &  Co.,  the  balance  of  said  land  left  after 
deducting  the  portions  hereinbefore  named, 
and  the  form  of  your  verdict  would  be:  We, 
the  Jury,  find  for  the  plaintiff,  S.  E.  Olbbs, 
for  an  undivided  788  acres  of  the  land  in 
controversy;  and  for  the  defendant  Jno. 
R.  Cox,  for  tbe  28a37  acres  described  in  hlfl 
deed;  and  for  the  defendant  W.  E.  Clark, 
for  the  40%  acres;  and  for  the  defendant 
Wm.  OirllBle  &  Co.,  for  the  127%  acres  of 
the  land  described  In  the  Clark  deed;  and 
for  the  defendant  Wm.  Carlisle  &  Co.,  for 
the  balance  of  the  land  in  controversy.  But 
If  you  do  not  find  by  a  preponderance  of  tiia 
evidence  that  James  McKlm,  before  taJs 
death,  granted  or  conveyed  such  Interest  to 
Polly  Ryan,  then  you  will  find  for  plaintiflb 
for  the  balance  of  the  land  in  controversy, 
and  tbe  form  of  your  verdict  would  ba: 
We,  tbe  Jury,  find  for  the  plaintiff,  B.  ■. 
Oibbs,  for  an  undivided  738  acres  of  the  land 
In  controversy;  and  for  the  defendant  Jna 
R.  Cox,  for  tbe  288.37  acres  described  in  his 
deed;  and  for  the  defendant  W.  B.  Clark, 
for  the  40%  acres;  and  for  the  defendant 
Wm.  Carlisle  &  Co.,  for  the  127%  acres  of 
tbe  land  described  in  the  Clark  deed;  and  for 
the  plaintiffs,  8.  B.  Gibbs  and  others,  for 
the  balance  of  the  land  in  controversy." 

It  will  be  seen  that  the  fact  of  a  grant  or 
conveyance  of  the  land  by  McKlm  to  Polly 
Ryan  is  made  the  sole  issue  to  be  deter- 
mined by  the  Jury,  and  the  only  complaints 
urged  against  the  charge  by  appellants  are 
that  It  confined  the  Jury  to  the  considera- 
tion of  a  written  conveyance  of  tbe  land  and 
did  not  permit  consideration  of  a  parol  sale 
of  the  land  prior  to  1840,  or  a  parol  transr 
fer  of  the  certificate.    The  land  certlflcata 
was   Issued  to  James   McKlm,   assignee   of 
Polly   Ryan,    and    might    have   been   trans- 
ferred by  him  to  her  by  parol  at  any  period 
before  the  land  was  surveyed  and  located, 
and   would   have    been    a    valid   transfer. 
Jones  V.  Reus  (Tex.  Civ.  App.)  24  S.  W.  674. 
In  this  connection  It  is  also  to  be  remembered 
that  the  civil   law   was  In  tfect  in  Texas 
prior  to  1840,  and  tliat  under  that  law,  ver- 
bal sales  of  land  were  recognized.    Monroe  ▼. 
Searcy,  20  Tex.  348;   Downa  v.  Porter,  S4 
Tex.  59.    If  tbe  <diarge  was  such  as  to  i^fe- 
dude  the  Jury  from  considering  a  verbal  mOa 
of  the  certificate  until  the  time  of  its  location, 
or  a  verbal  sale  of  tbe  land  prior  to  ISM, 
If  the  location  occurred  before  that  tlmft,  vt 
was   erroneous,    as    claimed   by    appellants. 
While  the  charge  does  not  In  terms  aay  thai 
the  sale  must  bave  been  evidenced  by   a^^  ^. 
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■tniment  in  writing,  (be  plain  Inference  from 
the  langutKe  employed  la  that  it  ahoold  hATe 
been  In  writing.  The  worda  naed  are  "grant- 
ed and  conveyedf  and  we  think  that  any  one 
onacqnainted  with  the  state  of  the  law  aa 
to  land  certificates,  or  as  to  land  prior  to 
1838,  and  knowing  that  land  sales  at  this 
time  moat  be  evidenced  by  a  memorandum 
In  writing,  would  natnrally  suppose  that  the 
words  were  used  in  their  usual  sense.  .We 
think,  tiierefore,  diat  the  charge  was  calcu- 
lated to  mislead  the  Jury,  and,  if  it  could  be 
said  that  the  charge  was  correct  so  far  as 
it  went,  still,  the  court  erred  because  ap- 
pellants requested  the  following  charge 
which  was  refused:  "You  are  instructed 
that  prior  to  and  before  the  18th  day  of  Jan- 
uary, 1840,  lands  in  Texas,  or  right  to  land, 
could  be  sold  and  conveyed  by  parol  sale 
with  the  same  effect  aa  in  writing."  That 
instruction  would  hare  explained  the  general 
charge  and  should  have  been  given.  Texas 
Tram.  &  L.  C!o.  y.  Gwin  (Tex.  Cav.  App.)  52 
S.  W.  111.  It  is  true  that  it  is  contended 
Uiat  there  are  no  circumstances  tending  to 
show  any  kind  of  conveyance  of  the  land  or 
certificate  by  McKlm  to  Polly  Ryan,  but  the 
fact  that  McKlm,  in  about  a  year  after  the 
patent  was  granted  to  him,  accepted  a  deed 
to  1,535  acres  of  the  land  is  not  explained 
and  is  bard  to  reconcile  with  his  ownership 
of  the  whole  tract  If  he  owned  the  whole 
of  the  land  why  should  he  have  accepted  a 
deed  to  a  third  of  it  from  Polly  Ryan?  That 
he  did  accept  it  is  established  by  his  sale  of 
the  same  land  to  O.  In  Martin,  and  his  deed 
descrlMng  it  as  having  been  "purchased  by 
said  McKlm  from  Polly  Ryan  on  the  11th 
day  of  December,  1846."  While  the  Jury 
might  have  rejected  the  idea  of  a  sale  of  the 
land  by  deed  In  writing  after  the  patent  was 
granted  or  after  the  location  of  the  certifi- 
cate, they  might  have  concluded  that  there 
had  been  a  verbal  sale  of  the  certificate,  or  a 
verbal  sale  of  the  land  prior  to  1840,  or  might 
tiave  concluded  that  McKim  had  procured  the 
location  and  patent,  and  was  holding  the 
land  in  trust  for  Polly  Ryan,  and  that  the 
deed  to  the  1,535  acres  was  g;lven  to  pay  him 
for  his  services.  Another  circumstance  bear- 
ing on  the  case  was  that,  when  the  neighbors 
of  McKlm  and  Polly  Ryan  sued  for  the  land, 
in  spite  of  the  fact  that  the  patent  was  In 
the  name  of  McKlm,  they  sued  Polly  Ryan, 
and  McKlm  got  into  the  suit  only  at  his 
own  instance  and  request  Again,  he  an- 
swered with  Polly  Ryan  that  they  Jointly 
owned  the  land,  which  was  true  even  though 
he  bad  no  interest  in  it  exc^t  the  1,535 
acres  she  bad  conveyed  to  him.  Afterwards, 
Polly  Ryan  asserted  her  claim  to  the  land 
by  giving  it  to  her  granddaughter,  Mahala 
Sylvester.  These  facts  and  circumstances 
have  been  arrayed  merely  to  show  that  the 
case  presented  facts  that  entitled  it  to  be 
placed  before  the  Jury  through  a  proper 
charge. 
The  following  charge  was  requested  by  ap- 


pellants: "You  are  charged  that,  If  Polly 
Ryan,  her  heirs,  and  those  claiming  under 
and  through  her,  have  openly,  publicly,  and 
notoriously  occupied,  held,  and  claimed  that 
Polly  Ryan  survey  Involved  In  this  suit,  sit- 
uated in  Polk  and  Trinity  counties,  Tex., 
since  the  patoit  Issued  to  James  McKlm,  as- 
signee of  Polly  Ryan,  October  29,  1845,  and 
that  James  McKlm  or  his  heirs,  at  those 
claiming  under  James  McKim,  have  not 
claimed  or  asserted  title  to  said  land  for  30 
years  after  the  Issuance  of  the  patent  in 
1845,  then  you  are  authorized  to  presume, 
from  the  evidence  In  this  case,  the  assertion 
of  claim  by  Polly  Ryan,  and  nonassertion  of 
claim  by  James  McKlm  and  his  heirs,  that 
James  McKIm  did  not  parol  sale  or  by  deed, 
prior  to  January,  1840,  convey  to  Polly  Ry- 
an said  land.  This,  excepting  out  of  the 
same  the  land  sold  by  James  McKim  to 
Yoakum  &  McGreaiy,  and  the  balance  of 
the  survey  would  be  affected  by  the  presump- 
tion of  a  deed  as  herein,  provided  the  facts 
of  claim  of  ownership  of  Polly,  and  those 
under  her,  of  the  land  has  existed  for  more 
than  30  years  after  the  issuance  of  said  pat- 
ent" The  language  liereln  before  quoted 
from  Taylor  v.  Watklns,  26  Tex.  688,  would 
seem  to  Justify  the  charge  as  to  the  Jury  be- 
ing authorized  to  presume  a  grant  from  lon|r 
and  uninterrupted  possession,  and.  If  the 
facts  Justified  it,  it  should  have  been  given.  A. 
similar  charge  was  commended  in  Harrison 
V.  McMurray,  71  Tvx.  122,  8  S.  W.  612.  In 
the  case  of  Walker  r.  Caradlne,  78  Tex. 
489,  15  S.  W.  31,  a  charge  very  similar  to 
the  one  asked  in  this  case  was  condemned  on 
the  ground  that  it  was  not  supported  by  the 
evidence,  and  in  Hemdon  v.  Vlck,  89  Tex. 
469,  85  8.  W.  141,  it  was  held  that  long  pos- 
session and  enjoyment  of  real  estate,  together 
with  corroborating  circumstances,  did  not 
Justify  a  court  to  instruct  a  Jury  that  a 
grant  was  presumed  as  a  matter  of  law,  bnt 
that  it  was  a  question  of  fact  for  the  Jury. 
We  do  not  think,  however,  that  the  evidence 
as  to  possession  was  clear  enough  to  Justify 
the  charge,  although,  if  it  had  been  stated 
that  the  evidence  of  possession,  If  any,  taken 
with  the  other  circumstances  in  proof  au- 
thorized the  Jury  to  presume  a  grant  the 
charge  would  have  been  a  correct  one,  under 
the  authorities  cited. 

The  thirty-second,  thirty-third  and  thirty- 
fifth  assignments  of  error  are  not  followed 
by  such  a  statement  as  in  contemplated  by 
the  rules.  It  Is  not  a  compliance  with  the 
rules  to  make  no  statement  except  a  refer- 
ence to  different  parts  of  the  record.  In  vievr 
of  another  trial  this  court  has  read  the 
charges  refused  by  the  trial  court,  and  holds 
that  they  were  properly  refused.  The  an- 
swer of  James  McKlm  in  the  case  Instituted 
by  the  Jacksons  against  Polly  Ryan  presents 
none  of  the  elem«its  of  estoppel  as  against 
him  or  his  heirs,  nor  was  the  answer  equiva- 
lent to  a  conveyance  from  McKim  to  Polly 
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Rjran.  It  was  merely  a  drcomBtance  that 
mlgkt  be  considered  wltb  others  In  determ- 
ining whether  Polly  Ryan  owned  the  land 
•r  a  part  thereof.  The  sedond  proposition 
imder  the  assignments  has  no  connection, 
whaterer,  with  them. 

The  court  properly  refnsed  to  Instruct  the 
Jury  that,  nnder  the  contract  between  James 
lIcKlm  and  Yoakum  &  McCreary,  the  latter 
were  not  entitled  to  recelre  any  of  the  land 
recovered,  becanse  they  did  not  recoTer  all 
of  it.  If  that  was  a  proper  construction  of 
the  contract,  the  court  properly  refused  to 
allow  snch  an  Issne  to  be  Injected  into  the 
trlaL  A  deed  was  made  by  James  McKim 
to  the  attorneys  and  an  Issue  as  to  the  con- 
sideration for  that  deed  had  no  place  in  the 
ease. 

Appellees  were  allowed  over  the  objections 
of  appellaxits,  to  Introduce  in  evidence  the 
tallowing  deposition  of  B.  A.  Clark:    "Yes; 
I  heard   conversation  between  said  T.  A. 
Sylvester  and  his  wife,  Mahala,  with  ref- 
venoe  to  said  sale  [to  LombardI  and  Halght], 
prior  to  the  consummation  thereof.    Said  T. 
A.  Sylvester  addressing  his  wife,  said:   'Ma- 
hala, I  am   going  to  sell  that  Polly   Ryan 
land.'     She  then  asked:    'What  Polly  Ryan 
iandr    He  replied,  saying:    'God  damn  It; 
that  land  over  the  river  yonder;  they  call  It 
the  HcKIm  gore.'    She  then  said:   'Mr.  Syl- 
vester, yoQ  had  better  let  that  alone;    you 
Bight  get  yourself  Into  trouble.' "    The  Issoe 
in  this  case  was  whether  the  land  in  con- 
troversy, although  the  legal  title  was  in  Mc- 
Kim was  not  really  the  property  of  Polly 
Byan,  and  It  was  sought  to  establish  that 
Issoe  by  clrcnmstances.    In  such  cases  the 
law  Is  very  liberal  In  i>ermlttlng  any  and 
aU  circumstances,  however  slight,  tending  to 
prove  or  disprove  the  Issue,  but  they  must 
have  snch  tendency.     The  conversation  be- 
tween Sylvester  and  his  wife  did  not  throw 
■ny  light  whatever  on  that  issne,  but  mere- 
ly tended  to  show  that  Mrs.  Slyvester  did 
not  know  what  was  meant  by   the  Polly 
Byan  land,  and  thought  her  husband  might 
have  trouble  about  It    It  shed  no  light  what- 
ever on  the  issue  as  to  whether  the  land  be- 
Iwged  to  Polly  Ryan  or  James  McKlm,  and 
was  ImiKoperly  admitted  in  evidence.    W.  D. 
Hood  waa  allowed  to  testify  that  T.  A.  Syl- 
vester stated.  In  the  presence  of  Polly  Ryan 
ud  of  witness,  at  the  time  she  made  the 
deed  to  MahalK  Sylvester,  that  he  (Sylvester) 
"wanted  to  get  the  land  therein  conveyed 
out  of  James  McKlm's  hands."    We  do  not 
Ne  bow  the  statement  had  any  bearing  upon 
the  issues  of  the  case,  and  yet  we  do  not 
perceive  how  It  could  have  unfavorably  af- 
fected the  cause  of  appellants.    It  was  i>er- 
betly  conslstoit.  with  Polly  Ryan's  claim  to 
Qie  land  that  she  and  those  claiming  from 
her  should  want  to  divest  the  title  to  land 
oat  of  McKIm  or  his  heirs. 

The  facta  in  thla  case  have  a  tendency  to 
(ilse  the  Issue  as  to  the  land  In  controversy 


having  been  located  and  patented  In  the 
name  ef  James  McKlm,  but  that  he  was 
holding  the  same  In  trust  for  Polly  Ryan. 
That  Inference  would  explain  the  circum- 
stances of  hia  accepting  a  deed  t*  l,58fi 
acres  out  of  the  land  to  which  he  held  a  lat- 
ent. He  needed  no  deed  to  that  1,535  acres, 
unless  Polly  Ryan  had  an  equitable  title  to 
It,  and  It  might  suggest  that  he  was  receiv- 
ing that  number  of  acres  for  obtaining  and 
locating  the  certificate  and  securing  a  patent. 
Of  course,  the  circumstance  of  McKim  ac- 
cepting such  deed  may  be  explained,  and  we 
are  expressing  no  opinion  on  whether  It  was 
explained  which  Is  a  point  peculiarly  for  a 
Jury,  but  It  Is  a  circumstance  that  gave  ai»- 
pellants  the  right  to  prove  every  circum- 
stance that  would  tend  to  strengthen  Its  force 
and  effect  If  Polly  Ryan  lived  on  the  land 
and  laid  claim  to  It  and  It  was  generally 
known  among  those  living  In  the  vicinity  of 
the  land  that  she  claimed  the  land.  It  was  a 
circumstance  which,  taken  with  the  circum- 
stance aforementioned,  might  show  that 
while  the  legal  title  was  In  HcKlm,  he  knew, 
or  ought  to  have  known,  that  Polly  Ryan 
was  asso'tlng  title  to  the  land.  Also^  on  the 
presumption  of  a  grant  or  rather  proof  of  a 
deed  by  circumstances,  we  think,  general  no- 
toriety as  to  the  claims  of  Polly  Ryan  to 
the  land  should  have  beoi  admitted.  This 
principle  was  established  In  tihe  case  of  Dall- 
ey  V.  Starr,  26  Tex.  662,  where  It  was  held: 
"Nor  do  we  think  there  was  error  In  permit- 
ting the  plaintiffs  below  to  make  proof  of 
the  notoriety  of  their  claim  of  title.  Soch 
evidence  tended  to  show  acquiescence  in 
their  claim  by  Aranjo  and  his  heirs,  and  to 
strengthen  the  presumption  that  the  title  had 
passed  from  them."  That  authority  has 
never  been  questioned,  but  has  met  with  ap- 
proval in  a  number  of  cases.  That  rule 
would  not  Justify  evidence  of  general  reputa- 
tion as  to  the  real  ownership  of  the  land,  but 
the  evidence  must  be  confined  to  the  general 
notoriety  of  the  claim  of  Polly  Ryan  to  the 
land,  that  being  allowable  as  tending  to 
show  that  McKlm  knew  tiiat  she  was  claim- 
ing It  Rice  V.  Melott  (Tex.  Civ.  App.)  74 
S.  W.  936, 

The  testimmiy  of  Polly  Hackman  as  to  the. 
children  of  Polly  Ryan  telling  her  that  their 
mother  claimed  the  land  was  hearsay,  and 
was  properly  excluded. 

One  of  the  circumstances  relied  ui>on  by 
appellants  to  prove  that  the  land  in  contro- 
versy was  really  the  property  of  Polly  Ryan, 
although  the  legal  title  was  In  McKIm,  was 
that  he  set  up  no  claim  to  any  of  the  land 
except  that  sold  to  him  by  Polly  Ryan,  and 
It  would  be  very  unjust  and  unreasonable 
to  hold  that  evidence  In  rebuttal  of  that  proof 
was  not  admissible.  There  is  no  merit 
in  the  ccmtentlon  that  the  court  erred  In 
permitting  Major  McKlm  to  testify  that  his 
father  "claimed  the  land  as  his  own." 

The  Judgment  as  to  the  738  acres  of  land 
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■warded  to  Mn.  cnbtM  and  Um  land  award- 
ed to  tbe  defendants  Cox,  C3arke,  and  appel- 
lants, will  be  affirmed,  bat,  ftw  the  errora 
herein  indicated,  the  balance  of  the  Judgment 
will  bo  reversed,  and  the  cauao  z«manded. 


DAVIS  rt  al.  T.  DAVrS  et  al.» 

(Oonrt  of  Oirll  Appeali  of  Texas.     Not.   17, 

1908.     Seheariac  Denied  Dec.  8,  1906.) 

1.  WiTRKBBn  —  Tkansactiorb  with  Deok- 

DXRT— AcnOH  BY  HkTBB. 

Under  R«t.  St  1895,  art  2S02,  providing 
that  in  an  action  by  the  heirs  of  a  decedent, 
neiOer  partj  shall  be  allowed  to  testify  acainst 
the  others  as  to  any  statement  by  decedent,  an 
bdr,  elalaiifaic  acalnst  a  deed  from  decedent  to 
his  wife,  cannot  be  permitted  to  testify  to  a 
conversatloB  in  which  decedent  sUted  that  his 
property  on  his  death  would  fo  to  his  side  of 
the  honse. 

[Ed.  Note.— For  cases  in  point  see  Oent  Die. 
vol.  50,  Witnesses,  t  664.] 

2.  Evidence — Seu-Sebttho  Dkclabatiorb— 
Delivebt  of  Deed. 

Where  the  delivery  of  a  deed  from  a  hus- 
band to  his  wife  and  the  passinc  of  title 
thereunder  is  denied,  a  statement  by  the  wife 
prior  to  the  husband's  death  to  the  effect  that 
her  husband  had  given  her  all  his  property,  was 
admissible  though  such  statement  .was  in  her 
own  favor. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dic> 
vol.  20,  Evidence,  }{  1078,  1113.] 

8.  Witnesses  —  Iicpeachirnt  —  Cobbobo- 

BATioN  ArncB  Imfbaohment. 

In  an  action  in  which  the  issue  was  the 
delivery  of  a  deed  from  a  dec«dent  to  his  wife, 
and  the  passing  of  title  thereunder  the  wife 
testified  that  she  knew  of  such  deed,  and  denied 
making  certain  statements  showing  ignorance 
thereof  until  after  her  husband's  dMth.  Held, 
that  the  husband's  heirs  having  introduced  evi- 
denee  «t  such  statements  bv  the  wife,  evidence 
of  other  statements  made  by  her  prior  to  her 
husband's  death,  showing  a  knowledge  of  the 
deed,  was  admissible  as  corroborative  of  be* 
testimony,  in  exception  to  the  general  rnlo  as 
to  self-oervlng  declarations. 

[ESd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  80,  Witnesses,  {  1288.] 

4.  ApfeaI/— Review— DiBCKETioN  of  Coubt— 
Adkission  of  Depositionb. 

A  deposition  was  taken  by  plaintilfB  in 
March  and  lost  April  4th,  defendants  pro- 
pounded interrogatories  to  take  the  deposition 
of  the  witness  npon  a  different  matter,  and  pre- 
sented them  to  plaintiffs'  attorney,  who  im- 
mediately filed  cross-interrogatories,  and  them- 
selves procnred  a  commission,  and  had  the 
answers  of  the  witness  taken  in  another  state 
on  April  8th.  On  April  7th,  defendants  pro- 
cnred a  commission,  and  had  the  answers  of  the 
witness  taken  again  in  the  other  state  on  April 
18th.  Plaintiffs'  commiBsion  was  returned  on 
April  11th,  and  on  the  same  day  opened  on  re- 
qnest  of  plaintiffs'  attorneys.  That  taken  by 
defendants  was  returned  on  April  16th,  and  also 
opened  at  request  of  plaintiffs'  attorneys.  Held 
that  in  the  absence  of  a  showing  of  an  abuse 
of  discretion  in  admitting  the  depositions  taken 
under  defendants'  commission,  an  assignment 
of  error  based  on  such  action  would  be  over- 
ruled. 

nSd.  Note.— For  cases  in  point,  see  Oent  Dig. 
VOL  8,  Appeal  and  Error,  |  3840.] 

5.  Deeds — Intention  of  Pasties. 

It  is  not  the  law  that  if  it  was  not  As 
intention  of  a  hnsbandi  who  was  the  grantor 
in  a  deed,  to  pass  tide  to  his  wife,  the  grantee, 

*Writ  of  error  denied  by  Supreme  Court 


the  instmment  would  not  constitute  a  convey- 
ance to  her,  without  regard  to  the  grantee's 
knowledge  of  such  intent  or  the  recited  payment 
of  the  consideration. 

6.  FRA17DUI.ENT    CONVETANOKS— YAUDITT    AS 

Between  Pabtieb— Bjeibs. 

A  deed,  thougii  delivered  to  a  wife  for  tiie 
purpeas  of  defrauding  creditors,  and  accepted 
by  her  with  knowledge  of  soch  intoition,  is 
valid  in  her  favor  as  against  the  grantwr's 
heirs,  as  wdl  as  against  the  grantor. 

[Ed.  Note.— For  eases  in  point,  as*  Cent  Die. 
vol  24,  Franduleat  CsoTajaaoes,  ||  823,  tS2&] 

7.  Baxb— Action  bt  Oxartob'i  Hedm— Ih- 

SntUOTIONS — StIFFIOIXROT. 

In  an  action  by  heirs  of  a  grantor  at- 
tacking tb«  deed  to  his  wife  as  in  fraud  of 
creditors,  and  not  intended  to  pass  title,  tlie 
Jury  were  instructed  that  if.  when  the  grantor 
executed  the  deed,  he  did  not  intend  to  convey 
title,  and  it  was  his  intent  to  put  the  land 
beyond  the  reach  of  creditors,  and  that  he  in- 
formed the  grantee  that  he  had  conveyed  the 
land  to  her  tor  sudi  purpose,  and  retained  con- 
trol of  the  deed  xmta  his  death,  intending  that 
the  titie  should  remain  in  the  wife,  the  title 
would  pass  to  her.  HeU  not  to  authorise  a 
finding  that  titie  passed,  though  neither  intended 
It,  but  merely  to  require  sudi  finding,  where 
there  was  an  undisclosed  intention  on  the  part 
of  the  grantor  not  to  pass  titie  by  the  con- 
veyance, whidi  both  parties  understood  was  in 
fraud  of  creditors. 

8.  Bake  —  Validitt  as  Between  Pabtieb  — 
Intent  of  Grantob. 

A  deed  from  husband  to  wife,  thonsh 
given  with  intent  to  defraud  creditors,  cannot 
be  impeached  by  the  grantor's  heirs  as  against 
th«  grantee  by  the  mere  fact  of  an  undisclosed 
intent  of  the  grantor  not  to  pass  tiUs  thereby. 
(Ed.  Note.— For  cases  in  point  see  Oent  Dig. 
ToL  Zi,  Fraudulent  Conveyances,  H  623,  528.] 

0.  AfpbaI/— Review— DiscBXTiOR    or   I/OWEb 

COCTT— TAKINa    DEFOBinONS    AB    GOHFBSS- 
XD. 

Suit  having  been  commenced  February  8d, 
on  February  6th  plaintiffs  propounded  12  in- 
terrogatories to  a  defendant,  which  were  an- 
swered. On  March  Stlt,  they  propounded  10 
further  interrogatories  t*  her,  which  were  also 
answered.  On  October  1st  defendants  pro- 
pounded interrogatories  to  such  witness,  bat 
plaintiffs  failed  to  file  any  crosa-internwatories. 
On  October  18th,  the  second  day  of  ^e  trial, 
after  an  applicati<m  by  piaintiffii  for  continu- 
ance on  account  of  the  absence  of  such  defend- 
ant thor  propounded  further  interrogatories  to 
her,  which  she  refused  to  answer.  Defendant 
was  an  old  lady,  living  15  miles  from  the 
courthouse,  and  no  permission  was  afckptl  or 
granted  to  retake  the  depositions.  Held  that, 
in  the  absence  of  a  showing  of  prej>idice  to 
plaintiffs  by  the  refusal  to  take  such  Loterrosa- 
tories  as  confessed,  the  court's  action  in  so  re- 
fusing would  not  be  disturbed. 

[Ed.  Note.— For  cases  In  point  see  Oent  Dig. 
VOL  3,  Appeal  and  Error,  (  3840.] 

Error  from  District  Oonrt,  Ellla  Oonnty: 
J.  E.  Dillard,  Judge. 

Action  by  W.  H.  Davlfl  and  otiiaa  against 
E.  D.  Davis  and  others.  Judgment  In  faTor 
of  defendants,  and  plalntiflB  bring  error. 
Affirmed. 

Frost  &  Neblett  and  UcRae  ft  Iiumpklns. 
for  plalnUffB  in  error.  Templeton  ft  Hard- 
ing, tor  defendants  in  eirw. 

TALBOT,  3,  This  is  an  action  la  the  or- 
dinary form  of  trespaBS  to  try  title  by 
plaintiffs  m  error  as  the  heirs  at  law    of 
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R.  C  DKw\n,  deeetaed,  to  reoorer  of  BL  D. 
Davto,  the  sarrlTliitr  widow  of  tbe  said  R. 
G.  DtTla,  and  of  Stewart  Freanan,  abont 
560  acres  of  landi  a  part  of  tbe  Benjamin 
Smith  HirTey,  situated  In  BlUa  connty.  De- 
fendants pleaded  not  gnllty,  and  the  statutee 
of  limitation  of  three,  five  and  ten  years. 
The  platntUta,  by  supplemental  petition,  al- 
Iec«d  that  B.  O.  Dayls,  deceased,  waa  the 
common  source  of  title;  and  In  r^ly  to  de- 
fendants' plea  x>f  limitation,  pleaded  cot- 
otnre,  minority,  etc.  They  further  pleaded 
that  the  defendants  were  asserting  claim  to 
said  lands  by  rlrtae  of  an  alleged  deed  pur- 
porting to  hare  been  executed  by  said  R.  O. 
DaTis  to  Mrs.  B.  D.  Davis  In  1877 ;  that,  at 
tbe  time  of  the  execution  of  said  deed,  R.  C 
DaTis  was  flnandally  Inrolred.  and  the  deed 
was  made  to  protect  and  save  bis  property 
fitm  creditors;  that  said  deed  was  not  ex- 
ecuted for  the  purpose  of  conveying  any  title 
to  said  land  to  tbe  said  SI.  D.  Davis,  and  was 
nerver  delivered  to  her  nor  accepted  by  her; 
that  tbe  recited  consideration  therein  of  $2,- 
575,  was  fictitious  and  in  fact  there  was  no 
i-onsideration  itaid  or  promised  to  be  paid  for 
tbe  execution  of  said  deed.  That,  after  the 
execution  of  said  deed,  R.  G.  Davis  treated, 
handled,  and  managed  tbe  land  therein  de- 
scribed as  his  own,  and  that  Mrs.  Davis  did 
oot  know  anything  about  said  deed  until 
after  tbe  death  of  tbe  said  R.  O.  Davis.  A 
jury  trial  on  October  21,  1904,  resulted  In  a 
verdict  and  Judgment  for  defendants,  and 
plaintiffs  have  brought  tbe  case  to  this  court 
by  writ  of  error. 

Tbe  court  did  not  err  In  refusing  to  per- 
mit tbe  witness,  Mrs.  John  B.  Smith,  to  re- 
late tbe  conversation  which  she  claims  to 
bare  bad  wltb  R.  C.  Davis  In  reference  to 
the  property  In  controversy.  This  action  of 
tbe  court  Is  made  tbe  basis  of  plaintiflTs  in 
error's  first  assignment  of  error,  and  the  ma- 
terial portion  of  tbe  proposed  testimony  was 
to  tbe  effect  that  R.  O.  Davis,  in  the  presence 
of  Mrs.  B.  J>.  Davis,  and  while  going  from 
hie  home  to  tbe  railway  station  at  Wax- 
abacble  wltb  tbe  witness  in  1888,  stated  that 
neither  he  nor  his  wife  had  any  children, 
and  that  fliey  bad  "arranged  it,  so  that  when 
either  died,  the  property  of  each  would  go  to 
blfl  or  her  side  of  the  house ;  that  is,  to  her 
bdrs,  her  property,  and  to  his  heirs,  my  prop- 
erty." Tbe  witness,  Mrs.  Smith,  was  a  party 
to  tbe  suit,  suing  as  the  heir  of  R.  G.  Davis, 
deceased.  She  bad  not  been  called  by  either 
of  fhe  defendants  to  testify  to  tbe  state- 
ment excluded,  and  such  testimony  clearly 
falls  witbtai  the  Inhibition  of  article  2902 
Rev.  St  1896,  to  the  eCTect  that  In  suits 
by  or  against  the  heirs  or  legal  represent- 
atlvea  of  a  decedent  "neither  party  shall  be 
allowed  to  testify  against  tbe  others  as  to 
any  transaction  with,  or  statement  by,  tbs 
testatw  or  intestate,  unless  called  to  testify 
thereto  by  tbe  opposite  party." 

Tbe  trial  court  permitted  the  defendants, 
•ver  £be  objection  of  plaintiffs,  to  read  la 


•ridencft  the  following  question  and  answer, 
a  part  of  the  deposition  of  the  witness  Mrs. 
Mattle  Tlmmons,  viz. :  Q.  "In  the  lifetime  of 
Lnm  (R.  C.)  Davis,  did  you,  at  any  time, 
hear  Bfrs.  B.  D.  Davis,  the  wife  of  Lnm 
Davis,  speak  wltb  reference  to  any  disposi- 
tion of  hto  landT  If  so,  please  state  in  your 
answer  what  yon  heard  Mrs.  Davis  say  In 
reference  thereto."  Ans.  "Tea,  I  have  heard 
Mrs.  Elizabeth  D.  Davis,  wife  of  Xuxaa  Davis, 
speak  with  reference  to  tbe  disposition  by 
Lnm  Davis  of  his  land.  I  was  at  her  house 
in  1884  on  a  visit  before  I  was  married,  and, 
speaking  of  the  property,  she  remarked  to  me 
that  her  present  husband,  Lum  Davis,  had 
fixed  the  property  so  that  she  would  have  no 
trouble  over  It,  as  he  bad  given  it  all  to  her." 
Plaintiffs  In  error  objected  to  this  testimony 
on  the  ground  that  it  was  a  declaration  of 
Mrs.  Davis  in  her  own  favor,  self-serving, 
and  for  tbe  purpose  of  vesting  title  In  her- 
self. The  objections  were  overruled,  and 
the  court's  action  Is  assigned  as  error.  We 
think  there  was  no  error  In  tbe  admission 
of  this  testimony.  Whether  Mrs.  B.  D. 
Davis  knew  of  the  existence  of  the  deed,  by 
the  terms  of  which  tbe  land  In  question  was 
conveyed  to  her  by  her  husband,  R.  G. 
Davis,  In  1877,  and  assented  to  the  same 
before  his  death,  became  material  issues  by 
the  pleadings  of  plaintiffs,  and  the  evidence 
offered  In  support  thereof.  R.  G.  Davis  died 
In  February,  1892,  and  tbe  testimony  admit- 
ted over  plaintiffs'  said  objections  related  to 
a  conversation  that  occurred  In  1884.  We 
are  of  the  opinion  the  declarations  of  Mrs. 
Davis  to  the  witness,  Mrs.  Tlmmons,  were 
admissible  as  circumstances  tending  to  show 
her  knowledge  of  said  deed  and  an  accept- 
ance of  the  same  by  her  before  her  husband's 
death.  Terrell  t.  McOown,  91  Tex.  231, 
43  S.  W.  2.  Again,  It  Is  made  to  appear  that 
before  tbe  testimony  of  Mrs.  Tlmmons  was 
offered,  plaintiffs  bad  introduced  In  evidence 
the  depositions  of  Mrs.  Lloyd  and  John  K. 
Smith  to  the  effect  that  Mrs.  B.  D.  Davis 
had  told  each  of  them,  since  tbe  death  of  her 
husband,  R.  G.  Davis,  that  she  did  not  know 
anything  of  tbe  deed  from  him  to  her  until 
after  bis  death.  Mrs.  Davis  denied  having 
made  tbe  statement  Imputed  to  her  by  Mrs. 
Lloyd  and  Smith,  and  testified  tbat  she  knew 
that  her  husband  had  deeded  her  the  land  in 
1877;  that  her  husband  told  her  of  It  at 
the  time  be  made  the  deed;  tbat  she  and 
her  husband  went  to  town  together  on  the 
day  the  deed  was  executed,  and  he  told  her 
tbat  day  be  bad  made  it,  and  often  told  her 
tbe  same  afterwards.  It  is  apparent  tbat 
the  declaration  of  Mrs.  Davis,  as  testified  to 
by  Mrs.  Lloyd  and  Smith,  is  contradictory 
of  her  testimony  given  upon  the  trial,  and 
tbat  her  statement  to  Mrs.  Tlmmons  Is  In 
accord  wltb  such  testimony.  To  the  general 
rule  that  evidence  of  what  a  witness  has 
said  ont  of  court  cannot  be  received  in  sup- 
port of  bis  testimony  given  upon  the  trial, 
there  Is  a  wdl-established  exception.     Tba 
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exception  la  that  "whenever  the  wltnesa  ia 
sought  to  be  Impeached  by  ghowlng  that  h* 
has  made  declarations  Inconsistent  with  the 
testimony  given  by  blm  npon  the  trial  and 
the  tendency  of  such  impeaching  evidence" 
Is  t*  Impnte  to  the  witness  a  design  to  mis- 
represent from  some  motive  of  Interest,  or 
that,  because  of  some  Influence  operating  np- 
on  hlu  at  the  time,  his  statemoit  Is  a  fab- 
rication, a  former  declaration,  made  by  him 
at  a  time  when  the  supposed  motive  did 
not  exist,  is  admissible  in  confirmation  or 
corroboration  of  Us  evidence.  Lewy  v. 
Fischl,  66  Tex.  811;  Insurance  Co.  v.  Bast- 
man,  95  Tex.  34,  64  8.  W.  863.  In  the  case  of 
Lewy  V.  Fischl,  supra,  whether  or  not  ap- 
pellee h«Ld  been  a  dormant  partner  in  the 
firm  of  Marek  &  Mar^,  liad  put  money  Into 
the  business  and  when  he  dissolved  with 
them,  they  paid  him  for  his  Interest,  $3,000, 
in  their  note  due  in  six  months,  were  ma- 
terial Issues.  Appellee  testified  that  be  bad 
been  such  partner,  and  had  put  $2,300  Into 
the  business.  Appellant  introduced  evidence 
tending  to  show  that  appellee  bad  not  been 
such  partner,  and  had  not  put  any  money  in- 
to the  business  of  the  firm.  The  appellee 
was  then  permitted  to  show,  over  objection, 
that  long  before  the  suit,  and  before  the  con- 
troversy arose,  when  plaintiffs  were  not  pres- 
ent, he  stated  that  he  was  such  partner,  and 
that  Marek  &  Marek  were  his  debtors  in  a 
large  amount  In  discussing  the  admissibil- 
ity of  these  declarations,  Judge  Robertson 
said:  "The  Issue  formed  by  the  plaintiff's 
evidence  was  whether  appellee's  debt  was 
not  fictitious,  and  the  theory  of  Its  origin 
and  consideration  an  Invention  parented  by 
the  necessity  of  his  case.  On  this  issue  the 
testiifaony  complained  of  was  material.  It 
showed  appellee  bad  the  same  conception  of 
the  facts  before  the  Imputed  motive  conid 
exist  that  he  had  at  the  trial,  and  certainly 
was  corroborant  of  bis  testimony.  His  dec- 
larations were,  therefore,  propferly  admit- 
ted." For  the  same,  and  as  an  additional 
reason  to  the  one  given  above^  we  think  the 
declarations  of  Mrs.  Davis,  complained  of 
by  plaintiffs  in  error  In  this  case,  were  ad- 
missible. Her  statement  to  Mrs.  Timmons 
was  made  during  the  lifetime  of  her  husband 
and  at  a  time  when  she  (Mrs.  Davis)  could 
not  reasonably  have  anticipated  that  her 
knowledge  and  acceptance  of  the  deed  ftr>m 
her  husband  would  be  questioned,  or  that 
her  right  to  the  land  therein  conveyed  would 
be  challenged  by  plaintiffs. 

Plaintiffs  in  error's  fourth  assignment  pre- 
sents a  similar  question,  and  what  is  here 
said  disposes  of  It  adversely  to  their  con- 
tention. 

In  their  third  asdgnment  of  error  plabf 
tiffs  in  error  complain  of  the  court's  action 
In  admitting  In  evidraice,  over  their  objection, 
the  deposition  of  Mrs.  Hattie  C.  Clayton, 
whose  testimony  was  material  on  the  issue 
of  Mrs.  E.  D.  Davis'  knowledge  of  and  as- 
sent to  the  deed  made  by  her  husband  con- 


veying to  her  the  land  Involved  In  this  suit. 
To  the  introductlwi  of  said  deposition,  plain- 
tiffs in  error  objected  on  the  ground  that  the 
depositions  ef  said  witness  had  been  taken 
twice  previous  to  the  time  the  deposition 
offered  was  taken,  and  that  the  deposition 
offered  had  been  taken  without  the  consoit, 
ordor,  or  permission  of  the  court  The  as- 
signment is  not  well  taken.  It  appears  by 
the  trial  judge's  explanation  appended  to  the 
bill  of  exceptions  reserved  to  the  admission 
of  this  dqMsltion,  that  the  depositions  of  this 
witness  had  t>een  taken  by  plaintiffs  in  error 
some  time  in  March,  1903,  which  could  not 
be  found;  that  it  was  explained  to  the 
court  that  the  first  depositions  were  not  upon 
the  same  subject-matter  as  those  afterwards 
taken.  That  It  was  further  shown  that  de- 
fendants in  error,  for  the  first  time,  pro- 
pounded interrogatories  to  take  the  deposi- 
tions of  the  witness  Mrs.  Clayton  and  present- 
ed them  to  plaintiffs  in  error's  attorney  April 
4,  1903,  and  that  on  the  same  day  said  plain- 
tiffs' attorneys  filed  CFoss-lnterrogatories,  and 
themselves  at  once  procured  a  commlasion, 
and  had  the  answers  of  said  witness  takaa 
in  Tennessee  on  April  8,  1903 ;  that  on  April 
7,  1003,  defendants  in  error  procured  a  oom- 
mission  on  their  direct  and  plaintiffs'  cross- 
Interrogatories,  and  had  the  answers  of  the 
witness  taken  again  In  Tennessee  on  April 
13,  1903;  that  the  commission  taken  out  by 
said  plaintiffs  on  April  4,  1903,  was  returned 
to  the  court  April  11,  1903,  and  on  the  same 
day  opened  at  the  request  of  plaintiffs'  at- 
torneys and  was  still  on  file;  that  the  depo- 
sitions taken  by  said  defendants  were  re- 
turned into  court  April  16,  1003,  and  opened 
at  the  request  of  plaintiffs'  attorneys  on  1±i« 
same  day.  The  admission  of  the  depositions 
objected  to  was  a  matter  within  the  discretion 
of  the  trial  court  and,  in  the  absence  of  a 
showing  that  such  discretion  was  abused  to 
the  material  Injury  of  plaintiffs,  the  court's 
action  will  not  be  reviewed.  No  such  abuse 
has  been  shown,  and  the  assignment  of  error 
will  be  overruled.  White  v.  Railway  Oo^ 
(Tex.  Civ.  App.)  46  8.  W.  882. 

The  refusal  of  the  court  to  give  the  follow- 
ing special  charge,  asked  by  plaintiffs.  Is  as- 
signed as  error:  "Though  you  may  find  from 
the  evidence  that  the  defendant  B.  D.  Davis, 
knew  of  the  execution  of  the  purported  deed 
from  R.  C  Davis  to  her,  and  that  the  same 
was  delivered  to  her  prior  to  the  death  of 
R.  O.  Davis,  yet  if  you  further  find  from  tlie 
evidence  that  when  said  instrument  was  ex- 
ecuted by  him,  he  did  not  intend  by  the 
same  nor  by  the  delivery  thereof  (if  there 
was  a  delivery)  to  divest  himself  of  the  title 
to  the  land  therein  described,  and  that  the 
defendant  B.  D.  Davis,  knew  at  the  time  tbat 
R.  C.  Davis  did  not  intend  thereby  to  divest 
himself  of  title  to  said  land,  then  you  abould 
find  for  the  plaintiffs."  This  charge  seans 
to  have  been  predicated  upon  the  theory  that 
the  deed  of  R.  O.  Davis  to  his  wife,  although 
reciting  a  valuable  consideration,  and  par- 
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porttng  to  be  an  absolnte  conveyanoe  of 
tbe  land,  was  In  fact  a  simulated  transaction, 
and  no  title  passed  thereby.  Tbe  charge  em- 
Indies  a  correct  proposition  of  law,  and  Is 
applicable  In  a  case  where  sncb  a  transac- 
tion may  be  deduced  from  the  evidence.  But 
we  are  of  the  opinion  the  Jury  would  not 
hare  been  warranted  In  drawing  such  deduc- 
tion, wltli  reference  to  the  transaction  In 
qnegtlon,  from  the  evidence  found  In  tbe 
record  before  us.  For  this  reason  we  con- 
clude the  charge  was  prc^erly  refused.  There 
wag  some  testimony  tending  to  show  that 
about  the  time  the  deed  was  made  to  Mrs. 
Davis  her  husband  was  financially  involved, 
and  that  said  deed  was  executed  for  tbe 
porpoee  of  defrauding  his  creditors,  bnt  there 
Is  no  evidence  of  sufficient  probative  force  to 
have  warranted  the  Jury  in  finding  that  Mr& 
Davis  knew  at  any  time  that  the  deed  was 
merely  colorable,  and  the  Intention  of  her 
husband  was  not  to  pass  and  vest  the  title 
of  the  land  thereby,  In  her. 

Nor  did  tbe  court  err  In  refusing  to  give 
the  special  charge  requested  by  plaintiffs,  to 
the  effect  that  if  it  was  not  the  Intention  of 
E.  a  Davis,  when  he  signed,  acknowledged, 
and  placed  on  record  the  Instrument  claimed 
by  defendants  to  t>e  a  deed,  to  divest  him- 
self of  the  actual  own^shlp  of  the  land 
descritted  therein,  then  such  Instrument  did 
Dot  constitute  a  conveyance  of  said  land  to 
Mrs.  Davla    The  vice  In  this  charge  Is  that 
It  authorized  a  finding  In  favor  of  tbe  plain- 
tiffs, If  the  Intention  of  R.  C.  Davis  In  mak- 
ing the  deed  was  not  to  pass  and  vest  the  title 
to  the  land  in  the  grantee,  Mrs.  Davis,  regard- 
less of  the  consideration  recited  in  said  deed 
tnd  the  evidence  of  Its  payment;  or  of  the  fact 
fliat  Mrs.  Davis  knew  nothing  of  such  In- 
tention.   Clearly,  this  is  not  a  correct  view 
of  tbe  law.    If  Mrs.  Davis  paid  a  valuable 
coDsld«atIon  for  the  land  and  the  deed  was 
made,  acknowledged,  and  placed  on  record  as 
a  result  of  an  understendlng  between  herself 
and  her  husband,  then  tbe  conveyance  be- 
came an  executed  contract,  and  the  individ- 
ual Intention  of  her  husband  was  Immaterial. 
In  such  case  the  secret  or  undisclosed  In- 
tention of  the  grantor,  Davis,  not  to  divest 
himself  of  the  title  to  the  land  would  not 
prevent  the  deed  from  teking  effect  according 
to  Its  terms,  and  could  not  thereafter  l>e 
nrged  by  him,  or,  after  his  death,  by  his 
beirs,  as  a  ground  for  the  cancellation  of 
laid  deed  and  recovery  of  the  land.    Or,  if 
Davis  made  tbe  deed  to  hla  wife  for  the  pur- 
pose of  defrauding  his  creditors,   and   she 
knew  of   and   assented   to  the   transaction, 
neither  be  nor  his  heirs  could  thereafter  re- 
claim the  land  so  conveyed,  by  pleading  and 
proving  such  fraud.    The  rule  Is  that  when 
nch  a  deed  has  been  delivered  and  accepted 
by  the  vendee,  the  courts  will  not  grant  re- 
M;    and  the  rule  extends  to  the  heirs  of 
tbe  fraudulent  vendor.    But  there  was  ample 
Rldence  In  the  case  to  Justify  the  conclusion 


that  B.  OL  Davis  owed  hla  wife  oonsldenibl» 
money,  and,  in  pursuance  of  an  nnderstand- 
ing  between  them,  be  conveyed  tbe  land  sued 
for  by  the  deed  under  consideration  In  pay- 
ment of  such  Indebtedness;  or  that  Mrs. 
Davis,  with  knowledge  of  the  said  deed  and 
that  her  husband  Intended  by  Its  execution 
to  convey  to  her  said  land  for  the  purpose 
of  avoiding  the  payment  of  his  mercantile 
debts,  acquiesced  In  such  purpose,  and  accept- 
ed said  deed.  In  either  case  the  title  to  said 
land  passed  to  and  became  vested  In  her. 

The  following  paragraph  of  the  oonrf* 
charge  is  assigned  as  error:    "Tbe  jury  are 
fnrther  instructed  that  If  they  believe,  from 
the  preponderance  of  the  evidence,  that  when 
R.  C.  Davis  executed  the  deed  dated  Jannary 
27,  1877,  that  he  did  not  intend  to  convey 
tlie  title  to  the  land  In  controversy  to  B. 
D.  Davis,  and  that  It  was  his  Intent  to  place 
said  land  beyond  the  reach  of  bis  creditors, 
or  the  creditors  of  Forrest  &  Davis  (If  he 
had  such  creditors),  and  that  he  placed  said 
deed  on  record,  and  that  he  Informed  her, 
the  said  E.  D.  Davis,  that  he  Iiad  conveyed 
said  land  to  her  for  such  purpose,  and  that  he 
retelned  control  of  said  deed  until  his  death, 
as  the  property  of  bis  wife.  Intending  that 
tbe  title  should  remain  In  her,  then  it  would 
be  the  duty  of  tbe  Jury  to  find  for  the  de- 
fendante."    It  Is  Insisted  that  this  charge  is 
"contradictory,  confusing.  Incorrect,  and  not 
supported  by  the  evidence."    The  charge  is, 
perhaps,  awkwardly  drawn,  but  embraces  a 
correct  proposition  of  law  applicable  to  the 
facts.     The  charge  admits  of  the  construc- 
tion, and  is  In  fact,  we  think,  to  the  effect, 
that  although  R.  C.  Davis  did  not  himself  in- 
tend to  convey  the  title  to  the  land  described 
in  the  deed  to  Us  wife,  Mrs.  E.  D.  Davis,  and 
the  same  was  without  consideration,  yet.  If 
he  made  said  deed  and  placed  It  upon  record 
for  the  purpose  of  defrauding  his  creditors, 
and  informed  Mrs.  Davis  that  he  had  convey- 
ed to  her  said  land  for  sncb  purpose,  and 
thereafter  retained  control  of  said  deed,  until 
his  death,  as  her  property,  intending  that  the 
title  should  remain  in  her,   then,  notwith- 
standing the  original  undisclosed  intent  of 
R.  C.  Davis  not  to  convey  tbe  title  to  said 
land,   plaintiffs   could   not   recover.     It  evi- 
dently was  not  so  Intended,  nor  was  the  Jury 
authorized  by  the  charge  to  find  for  the  de- 
fendants,   notwithstanding   they   should  be- 
lieve the  deed  under  which  defendante'  claim 
was  a  mere  sham  and  pretense  by  which 
neither  party  thereto  intended  the  title  to  the 
land  therein  described  should  pass.    Such  a 
charge,  as  has  already  been  said,  wonid  not 
have  been  warranted  by  the  evidence,   anft 
that  the  learned  trial  Judge  so  beWeved,  \b 
evidenced  by  the  rejection  of  the  plalntVttif 
special  charge,  tendering  the  BabmYasVoTi  ot 
such  an  Issue,  mentioned  In  a  former  part 
of  this  opinion.     So  far  as  the  tmiiBter  ot 
the  title  to  property  Is  concemed,   there  V» 
quite  a  difference  In  a  conveyance  xxxsLCLe  -wVrh 
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the  Intent  of  the  grantor  to  defraud  bto 
creditors,  and  an  Inatrnment  In  tbe  form  of 
a  deed  by  which  neither  the  grantor  nor 
grantee  intends  the  title  to  be  divested.  In 
the  one  case  the  title  passes  to  and  vests  In 
the  grantee,  and  the  contract  is  binding  aa 
between  tbe  parties  thereto,  bnt  void  as  to 
creditors.  In  the  other,  tbe  title  does  not 
pass,  bat  remains  In  the  grantor.  The  ob- 
ject and  effect  of  the  charge  under  considera- 
tion was  to  Inform  the  Jury  that  If  the  trans- 
action between  R.  C.  Davis  and  his  wife  was 
of  the  character  first  mentioned,  then  the 
deed  to  Mrs.  Davis  could  not  be  impeached 
by  plaintiffs  on  the  ground  that  her  hnsband 
did  not  Intend  to  convey  the  title  to  the  land 
to  her.  Entertaining  this  view  of  the  charge, 
we  hold  tbe  court  committed  no  reversible  er- 
ror In  giving  It 

By  tbelr  eleventh  assignment  plaintiffs  in 
error  complain  that  the  court  erred  in  re- 
fusing to  take  as  confessed,  upon  their  mo- 
tions, Qie  ex  parte  interrogatories  propound- 
ed by  them  to  defendant,  B.  D.  Davis,  on 
October  18,  1904,  but  we  are  of  the  opinion 
no  reversible  error  is  shown  in  this  action  of 
the  court  Tbe  record  shows  that  this  suit 
was  filed  February  3,  1908.  Three  days  later 
tbe  plaintiffs  propounded  12  ex  parte  inter- 
rogatories to  Mrs.  Davis,  which  were  answer- 
ed by  her.  Again,  on  March  6,  1903,  they 
propounded  19  Interrogatories  to  Mrs.  DavlB, 
which  were  also  nnswered  by  her.  On 
October  1,  1904,  the  defendants  propounded 
Interrogatories  to  this  witness,  and  served 
notice  thereof  on  plaintiffs,  but  it  seems  they 
fnlled  to  file  any  cross-Interrogatories.  Aft- 
er an  application  made  by  plaintiffs  for  a 
continuance,  on  account  of  the  absence  of 
Mrs.  Davis,  bad  been  overruled,  and  while 
tbe  case  was  on  trial  and  during  tbe  second 
day  thereof,  plaintiffs  again  propounded  the 
interrogatories  excluded  to  Mrs.  Davis,  which 
she  refused  to  answer.  It  further  appears 
that  Mrs.  Davis  was  an  old  lady  about  70 
years  of  age  and,  when  called  upon  to  an- 
swer the  Interrogatories  asked  to  be  taken  as 
confessed,  was  at  her  home  15  miles  distant 
from  the  courthouse  where  the  case  was 
being  tried,  and  no  permission  was  asked  or 
granted  to  retake  her  depositions.  Clearly, 
under  these  circumstances,  whether  the  Inter- 
rogatories should  have  been  taken  as  confess- 
ed and  allowed  to  go  to  the  Jury  were  ques- 
tions addressed  to  the  sound  discretion  of  the 
presiding  Judge,  and  it  not  appearing  that 
such  discretion  was  abused  to  the  substantial 
Injury  of  plaintiffs,  bis  action  will  not  be 
disturbed. 

The  assignments  of  error  not  discussed  have 
been  carefully  considered  with  the  conclusion 
reached  that  none  of  them  present  any  error 
requiring  a  reversal  of  the  case.  The  evi- 
dence was  sufficient  to  Justify  the  conclusion 
that  Mrs.  Davis  knew  of,  assented  to,  and 
accepted  the  deed  from  her  husband,  convey- 
ing to  ber  tbe  land  sought  to  be  recovered 


by  plaintiffs,  and.  In  other  respects,  sustain! 
tbe  finding  of  the  Jury  In  defendants'  favor. 
Tbe  Judgment  of  the  court  below  la,  there- 
fore, affirmed. 


HOUSTON  4  T.  C.  R.  00.  v.  WILKINS.* 

(Court  of  Civil  Appeals  of  Texas.     Nov.  17, 

1900.     Rehearing  Denied  Dec.  S,  1906.) 

L  Cabbikbb  —  Injubt  to  Shippxb  or  Livg 

Stock— NEOUQKKCB—BviDBNcnE. 

In  an  action  against  a  carrier  for  injnriea 
received  by  a  shipper  of  a  horse  In  conaeqaenccf 
•<  being  kicked  by  it  while  in  the  car  with  it. 
evidence  examined,  and  held  to  justify  a  verdict 
that  the  carrier's  movement  of  the  car  with  the 
hone  untied  and  the  car  door  open  was  negli- 
gence which  proximately  caused  the  injuries 
complained  of. 
2.  Tmal  — iRSTBuonom  — Wmght  o»  Bvi- 

nincB.  ,     .  .  _, 

In  an  action  against  a  carrier  for  Injuries 
to  a  shipper  of  a  horse,  the  shipper  pleaded  that 
he  was  to  load  and  securely  fasten  tbe  horse. 
The  carrier  alleged  that  It  was  the  shipper's 
duty  to  load  and  fasten  the  horse.     The  BhijEH 


^ 


jr'g  testimony  that  he  was  to  see  that  tte 
_orse  was  properly  tied  was  undisputed.  Held, 
that  a  charge  that  the  undisputed  evidence 
showed  that  the  shipper  was  to  load  the  horse 
on  the  car  and  see  that  it  was  securely  tied 
WM  not  objectionable  as  being  on  the  weight  of 
the  evidence. 
8.  Samb— Appucabilitt  to  Bvidbhck. 

Tbe  instruction  was  not  erroneous  as  being 
without  evidence  to  support  it 

FBd.  Note.— For  caaea  in  point  see  Cent  Dig. 
vol.  46,  Trial,  »  506-«12.] 
4.  Oabribbs— Injtjbibb  to  Bhiffkb  ot  Iatk 

Stock-— Inbtbuctons. 

In  an  action  against  a  carrier  for  Injuries 
received  by  the  shipper  of  a  horse  In  conse- 
quence of  being  kicked  by  it  while  in  the  car 
with  it  the  proof  showed  that  the  horse  was 
loaded  into  a  car  some  distance  from  a  rail- 
road yard;  that  before  the  shipper  had  time 
to  fasten  the  doois  of  the  car  and  securely  tie 
the  horse,  the  car  was  taken  to  the  yard. 
The  shipper  remained  in  the  car.  When  the 
car  stopped  in  the  yard  it  was  bumi)ed  into 
by  other  cars,  frightening  the  horse  and  the 
sliipper  was  injured  while  attempting  to  pacify 
it  Held,  that  an  instruction  that  If  the  car- 
rier started  with  the  car  over  the  protest  of 
the  shipper,  and  before  he  had  had  time  to 
securely  tie  the  horse,  and  while  the  door  of  the 
car  was  open,  and  if,  while  the  car  was  being 
moved  to  the  yards,  the  horse  became  frighten- 
ed, and  if  the  shipper  undertook  to  prevent  in- 
jury to  the  horse  and  while  doing  so  was  in- 
jured, he  was  entitled  to  a  recovery  waa  not 
misleading,  for  the  jury  must  have  understood 
that  they  were  to  determine  the  question  of 
negligence  from  all  the  circumstances  after  the 
horse  was  loaded. 
6.  Tbiai>-Weight  oy  Bvidbkcb. 

The  instruction  was  not  erroneous  aa  being 
on  the  weight  of  the  evidence. 

[Bd.  Note.— For  cases  in  point  •••  Oent  I>l«, 
vol.  46.  Trial,  S{  439-466.] 

6.  Samb— Appucabiutt  to  thb  Bvidbwob. 

The  Instruction  was  not  objectionable    as 
presenting  issues  not  warranted  by  the  evidence. 
[Ed.  Note.— For  cases  in  noint  see  Oent  Dig. 
voL  46,   Trial,  M   596-61SL] 

7.  OABIOBBS— IRJUBT  TO    SHIPPBB  OB   STOCK 

InsrrBxronoNS. 

In  an  actian  against  a  carrier  for  InJaries 
received  by  the  shipper  of  a  horse,  in  conse- 

*Wrtt  ot  error  dented  by  Supreme  Court 


Digitized  by 


Google 


TezJ 


HOUSTON  ft  T.  0.  R.  CO.  t.  WILKINS. 


203 


«iiei¥»  «f  betnff  'Udced  by  it  while  la  Om  ear 
with  it,  the  ahipper  tMtified  that  he  told  aa  em- 
jiitft  of  the  earner  that  he  woald  not  remain  in 
the  car  whil«  it  was  heinf  mored  from  the  place 
o{  loading  to  a  railroad  yard  a  ehort  distance 
away,  and  that  die  empIoyA  stated  that  he 
would  go  with  him.  Another  witneas  taetlfied 
tft  the  matm  efFeet.  HM.  that  the  «rridence  an- 
thoriiad  a  «diarge  that,  if  the  shipiMr  entered 
tht  ear  for  the  pnrpoee  of  fastening  the  horse 
and  tiiat  he  agreed  witii  tlie  earriore  employ* 
that  they  woold  canr  the  car  to  the  yard  with 
the  hone  untied  and  that  he  and  the  employft 
wonid  hold  the  horse  while  it  was  being  so 
tnnsported,  the  shipper  would  a::4nme  the  risk 
ordiaarily  resolting  fnan  carrying  the  hors0  not 
properly  tied,  anthorlaing  a  Terdict  for  defend- 
ant 
8.  Sua—Aastnarton  ot  Risk. 

In  an  action  against  a  carrier  for  Injuries 
leeeiTed  by  the  shipper  of  a  horM  In  conse- 
qnence  of  being  idcked  by  it  while  in  the  car 
wHh  iL  an  instruction  that,  if  the  shipper  en- 
ter«d  the  car  for  the  purpose  of  fastening  the 
hone  and  that  he  agreed  with  the  carrier's  em- 
ployes that  they  could  carry  the  car  to  a  rail- 
ratd  yard  with  the  horse  untied  and  that  the 
■hlpper  and  employs  would  hold  the  horse  while 
it  was  being  so  transported,  he  assumed  the 
rjaka  ordinarily  resnltlng  fiom  carrying  the 
hone  not  properly  tied,  authorizing  a  verdict 
for  tlie  carrier,  was  not  erroneous  because  limit- 
int  the  asumption  of  risk  to  a  risk  ordinarily 
hKldent  to  the  carrying  of  Uie  horse  untied. 
).  TaiAi.  —  iNaraDcnonB— Appuoabilitt  to 
ISSITIS— Etidbrcb. 
Where,  in  an  acti(»  against  a  carrier  for 
injuries  received  by  a  shipper  of  a^  horse  In  eon- 
sequence  of  being  kicked  by  the  horse  while  in 
the  car  with  it,  there  was  no  pleading  nor  eri- 
^nce  that  the  shipper  agreed  to  ride  in  the  car 
Tith  the  horse,  with  ue  door  open  and  the 
Vine  ontied,  and  the  evidence  showed  that  he 
DTOtested  against  so  riding  and  that  he  was 
iMced  to  do  so  or  take  the  chances  of  his  horse 
befaig  injured,  an  instruction  that,  if  the  ship- 
per consented  that  the  car  might  be  moved  to  a 
nilraad  yard  with  the  door  oi>en  and  the  horse 
qntied,  he  oould  not  recover  was  properly  re- 
fnied. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  46,  Trial,  »  586-612.1 
10.  Dakaqeb  —  Pkbsonai,  iRjmm  —  Ezcu- 
nvi  Damages. 
A  verdict  of  ^,500  for  one  suing  for  per- 
noal  injuries  which  are  serious  and  permanent 
ii  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vd.  15,  Damages,   It   872-S96.J 

Appeal  from  District  Court,  Grayson  Oonn- 
ty;  B.  U,  Jones,  Judge. 

Action  by  El  S.  Wilklns  against  the  Botu- 
ton  Is  Texas  Central  Railroad  Company. 
fnm  a  Judgment  for  plaintltri  defendant 
appeals.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  Head, 
DlUard  ft  Head,  for  appellant  Wilklns, 
Beaty  ft  Vinson,  for  appellee. 

BOOKHOUT,  J.  On  the  Btb  day  of  Octo- 
ber, 1906,  E.  a.  Wilklns  brought  salt  in  the 
*l«Wct  court  of  Grayson  county,  Tex.,  alleg- 
ing: That  In  July,  1906,  he  entered  into  a 
motiact  with  the  railroad  company  to  carry 
for  Um  a  standard  bred  horse  of  great  ralne 
tivni  Sherman  to  Dallas.  That  the  horse  waa 
to  be  carried  in  a  stock  car,  but  that,  In- 
tead  of  tike  railroad's  furnishing  such  a  car, 


It  furnished  a  common  box  car.  It  was 
old,  worn.  In  bad  and  unsafe  condition  and 
wldi  boles  In  the  floor.  Tbe  car  was  placed 
at  wbat  was  called  the  "packing  house," 
some  distance  below  the  yards  In  Sherman 
for  the  horse  to  be  there  loaded.  The  horse 
waa  loaded  there  and  tbe  car  was  thai  taken 
back  to  the  yarda.  That  before  It  iras  taken 
from  tbe  packing  house  the  doors  were  not 
fastened,  nor  the  horse  securely  tied,  nor 
time  glTcn  for  so  doing.  Tbe  plalntlflT  re- 
mained la  the  car  to  bold  the  horse,  as  was 
necessary,  and  because,  under  the  contract, 
he  was  bound  to  see  that  the  horse  was  prop- 
erly loaded  and  fastened.  That  when  the 
car  was  temporarily  stopped  In  the  yards 
it  was  bumped  into  by  other  cars,  that  the 
horse  became  frightened  by  reason  of  the 
striking  of  the  cars,  the  sight  of  them  and 
the  noise  caused  by  switching,  and  attempted 
to  back  out  of  one  of  the  doors  which  was 
thrown  open,  and  that  plaintiff,  being  then 
in  the  car  with  him,  endeavored  to  pacify 
him,  but  the  horse  kicked  him.  He  souebt 
damages  on  account  of  the  Injury  done  him 
by  this  kicking.  On  the  4th  day  of  De- 
cember, 1906,  the  case  was  tried  before  a 
Jury,  and  resulted  in  a  Judgment  for  plaintiff 
for  $2,600.  The  defendant  perfected  an  ap- 
peal. 

1.  Tbe  first  assignment  complains  of  the  re- 
fusal by  the  court  of  a  special  charge  re- 
quested by  defendant  Instructing  a  verdict  in 
its  favor.  The  appellant  presents  tbe  prop- 
osition that,  when  a  stock  car  is  furnished 
a  shipper  for  tbe  carriage  of  a  horse  and 
appliances   are   wanting   about   It  or  there 
are  defects  in  It  so  that  the  horse,  when  load- 
ed, cannot  be  securely  fastened  or  tied  within 
the  car,  and  the  owner  of  the  horse  remains 
In  tbe  car  In  order  to  look  after  him  until 
the  defects  are  remedied  or  tbe  horse  proi>- 
•rly  fastened,  and,  by  reason  of  the  more- 
ment  of  the  car  or  the  coupling  Into  It  of 
other  cars,  tbe  horse  becomes  frightened  and 
kicks  the  owner,  tbe  horse's  kicking  him  la 
the  sole  proximate  cause  of  bis  Injury.    The 
defective  condition  of  the  car  or  Its  move- 
ment or  its  being  coupled  into  by  other  cars 
is  not  a  proximate  cause  of  the  injury  and 
the  carrier  Is  not  called  upon  to  anticipate 
that  these  things  will  cause  the  horse  to 
kick  the  person  with  talm,  nor  Is  It  liable 
for  bis  so  doing.     In  otber  words,  tbe  con- 
tention is,   as   we   understand  It,  that  the 
proximate  cause  of  plaintiff's  injuries  was 
not  the  negligence  of  the  defendant  In  fall- 
ing to  give  plaintiff   time  to  tie  the  borse 
and  the  failure  of  defendant's  employes  to 
close  the  car  doors   or  the  negligent  move- 
ment of  the  car  In  coupling  In  the  train  «t 
cars,  but  the  kick    of  the  horse. 

Plaintiff,  a  farmer  28  years  old,  waa  tii« 
owner   of   a    standard   bred  stallion,    vrMc^ 
he    desired    transported    from    Sherman   to 
Dallas.    He  contracted  with  the  agent  ot  thft 
Houston  ft  Texas    C3entral  Railroad   to   aiilv 
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the  hone.  It  was  first  agreed  that  be  was 
to  be  shipped  In  a  stock  car,  but  when  told 
by  the  agent  that  he  could  not  furnish  a 
stock  car  he  was  told  he  would  be  given  a 
"first-class  car"  for  shipping  of  stock.  Plain- 
tiff testified:  "I  got  Into  the  car  and  exam- 
ined it  and  found  that  there  was  a  large 
bole  In  the  floor  of  tjbe  car.  I  asked  Smith, 
who  was  the  yardmaater:  Is  that  the  best 
you  can  dor  He  said:  The  car  Is  all  right' 
I  insisted  that  It  was  not,  and  that  It  would 
have  to  be  fixed  before  I  would  put  the  horse 
in  It;  that  the  car  wasn't  safe,  for  If  the 
horse  broke  loose  he  would  fall  through  the 
hole.  He  said:  'Well,  I  will  attend  to  it  and 
fix  It  and  see  that  It's  all  right"*  Plain- 
tiff led  the  horse  Into  the  car.  As  to  what 
then  took  place  is  testified  to  by  him  as  fol- 
lows :  "I  led  him  to  the  south  end  of  the  car 
and  turned  his  bead  around,  intending  to  tie 
him  in  the  sonth  end  of  the  car  with  bis 
head  to  the  north  and  back  about  six  or 
seven  feet  from  the  car  door.  I  told  Smith 
I  had  some  staples  in  my  pocket  and  some 
rings  that  I  wanted  to  drive  in  the  car-  He 
said  there  was  no  use  in  that  they  didn't 
have  the  time  and  were  in  a  hurry.  I  told 
him  it  wouldn't  take  but  a  minute  to  get  a 
hammer  or  wrench  or  something  off  the  en- 
gine and  drive  the  staples  in  the  car  and 
tie  the  horse,  and  he  said  that  was  all  right 
They  threw  back  the  gates  and  platform  from 
the  west  door  and  tried  to  close  it  but  the 
door  wouldn't  dose.  They  managed  to  shove 
It  about  a  foot  and  at  the  bottom  It  would 
come  up  and  there  was  a  man  on  top  of  the 
car  hammering  at  the  door  and  trying  to  get 
It  shut  The  doors,  as  stated,  were  slid- 
ing doors  and  about  five  feet  wide.  Smith 
then  again  said  something  about  being  in 
a  hurry  and  I  said:  'Well,  if  that  is  the 
best  you  can  do,  I  want  to  get  this  horse 
out  of  here.'  He  said,  That  don't  make  any 
difference,  we  can  fix  the  door  when  we  get 
up  in  the  yard.'  I  said  they  ought  to  give 
me  time  to  fix  tbe  horse  right  'It  is  dan- 
gerous for  me  to  go  in  the  car  with  the  horse 
this  way  without  bis  being  tied,  and  he  young 
like.  I  am  not  going  to  ride  to  the  depot 
holding  this  horse.'  And  Smith  said:  "That 
Is  all  right  I  will  go  with  you.'  And  he  gave 
the  signal  to  pull  out  and  I  didn't  have  time 
to  do  anything.  The  distance  to  the  yards 
was  about  three-quarters  of  a  mile  and  the 
horse  was  not  tied.  As  we  started  up  I 
was  holding  him  and  I  said  to  Mr.  Smith: 
Take  bold  of  the  horse;  it's  getting  dan- 
gerous for  me  and  you  are  the  stronger  man 
of  the  two.'  He  said:  'It  Is  all  right  the 
horse  knows  you,  you  have  bandied  him  and 
I  haven't'  I  told  him  he  ought  to  be  do- 
ing something  with  the  doors,  and  he  said 
when  we  got  up  In  the  yards  we  would  have 
the  tools  to  fix  them  with ;  he  could  do  noth- 
ing till  we  got  up  there.  As  we  got  right 
near  the  yards  and  the  horse  was  getting  a 
trifle  nervous,  I  said,  'Lefs  get  him  fas- 
tened some  way.'     There  were  some  iron 


rods  about  four  feet  from  the  door  ninning 
up  and  down  from  the  tpp  to  the  bottom 
of  the  car  through  some  braces  and  being 
quite  close  to  the  side  of  the  car.    We  tried 
to  get  the  wpt  behind  the  rod  on  the  west 
Bide,  but  the  rod  was  close  to  tbe  car,  so  we 
unraveled  the  end  of  the  rope  and  tried  to 
squeeze  It  througlL    When  the  car  stopped 
up  in  the  yards  Smith  halloaed  to  som^>ody 
and  said,  'Have  you  got  a  bar  or  anything 
out  there  we  can  prize  with?'    rind  sometwdy 
handed  him  a  pinch  bar  and  he  put  It  be- 
hind the  rod  and  pressed  it  out  so  we  could 
get  the  rope  through  and  we  put  the  rope 
through  and  pulled  it  up  before  he  left  there. 
This  was  on  the  west  side  and  we  came  over 
on  the  east  side  and  g^>t  the  rope  in  behind 
the  bar  there.    I  told  him  that  method  of  fix- 
ing wouldn't  do,   and  we  could  drive  the 
staples.    He  said  the  bars  will  do ;  they  are 
as  good  as  the  staples.    When  we  got  on  tbe 
east  side  he  got  hold  of  the  bar  and  prized 
the  rod  the  same  ad  we  did  on  the  west 
side  and  got  the  rope  under  there  and  pulled 
at  It  bnt  couldn't  get  tbe  rope  to  slide  up 
towards  the  top  of  the  rod.    We  did  not  get 
the  rope  through  on  the  east  side,  and  while 
It  had  been  pulled  through  on  the.  west  side 
It  had  not  yet  been  tied  (m  that  side.    Smith 
halloaed  to  a  negro  to  come,  and  the  n^ro 
came  and  Smith  pushed  the  east  door  open 
and  got  out  and  I  saw  him  no  more.    The 
negro  came  In   and  tried  to  get  the  rope 
through    under  the  rod  on  the  east  side,  bnt 
did'nt  get  It  through.    One  of  us  then  went 
over  to  the  west  rope  and  tied  this.    Then 
both  of  us  got  hold  of  the  rope  on  the  east  side 
and  pulled  on  It  and  finally  slipped  it  down 
into  place  about  with  the  otha  r(q>e,  and 
left  it  that  way.    The  horse  was  getting  ex- 
cited, and  I  told  the  negro  to  get  the  doors 
dosed.     After  I  told  him  to  get  the  doors 
closed,  he  got  out  of  tbe  car.    I  told  him  I 
wanted  them  closed  because  the  horse  was 
getting  frightened.     He  got  on  the  ground 
and  tried  to  close  this  west  door.    At  tho 
time  the  negro  Jumped  out  of  the  door  the 
horse  made  a  lunge  and  I  got  back  from  him 
to  untie  a  bale  of  hay,  and  he  commenced 
cutting  up.    I  wanted  to  get  some  hay  under 
him  so  If  he  fell  he  would  fall  on  it     I 
threw  a  block  of  bay  under  him  and  the  ne- 
gro called  out  'Look  out  I    they  are  going 
to   hit   the   car.'    I   said,    "Don't   let    them 
bit  tbe  car  until  we  get  through  here.'    Dur- 
ing this  time  he  was  trying  to  close  the  door 
and  they  bumped  into  the  car.    He  halloaed, 
'Look  out!'   and  they  bumped  into  th«  car 
again,  and  I  went  to  the  door  to  try  to  help 
him  close  the  west  door.     I  said,  'Qet  some 
help,  if  you  can,'  and  he  halloaed  at  some- 
body to  stop  bitting  the  car,  that  the  horse 
was  getting  frightened,  and  he  also  called 
somebody  to  come  and  help  shut  the  door. 
I  was  halloaing  at  the  horse  and  trying  to 
pacify  him.     He  then  reared  up  and  came 
down  and  got  his  neck  bowed  and  his  bead 
under  the  east  rope.     He  thai  came  right 
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around  with  bla  heeb  to  the  north.  He  got 
his  ore  on  the  west  door  and  tried  to  baCk 
oat  There  was  no  way  tor  him  to  get  ont 
of  the  east  door  as  it  was  partly  dosed,  but  the 
west  deer  was  apva,  except  abont  a  foot  or  a 
foot  and  a  half.  The  horse  would  back  to  the 
door  and  I  wonld  halloa  at  him  and  talk  to 
him  and  keep  my  eye  on  blm  as  best  I  could. 
He  backed  towards  the  door  until  be  got  one 
foot  about  half  way  out,  and  I  halloaed  to 
him  to  move  up  and  be  looked  around  at 
me  At  this  time  I  was  trying  to  close  the 
door  and  watching  the  horse  and  he  step- 
ped up  and  I  reached  up  for  the  door  and  the 
hoise  then  kicked  me-  At  this  time  his  head 
was  to  the  south  and  be  was  backing  towards 
the  northwest  and  I  was  right  up  almost 
against  him.  I  fell  when  being  kicked,  and 
then  got  ont  of  the  car.  Think  I  crawled 
oot" 

Mrs.  Wilklns  teatifled  that  she  was  pres- 
ent at  the  stockyards  when  the  horse  was 
loaded  which  was  also  shown  by  other  wit- 
nesses. She  also  testified  that  the  car  was 
a  very  poor  one,  and  that  the  domrs  were  so 
rusted  that  they  wonld  not  close;  that  the 
railroad  men  tried  to  close  them,  but  could 
not  do  80,  and  said  they  could  not  close  them 
then,  but  would  do  so  later;  and  that  the 
cars  mored  otf  with  the  doors  not  closed  and 
went  to  the  depot  The  horse  was  not  tied 
and  Mr.  Reeres  and  lira.  Nelhons  and  she 
told  the  railroad  men  that  the  doors  should 
be  closed  before  they  started  and  they  said 
they  were  In  a  hurry  and  could  not  take 
time  to  dose  them  because  they  were  behind 
time,  and  would  close  the  doors  after  a 
while.  Her  husband  asked  the  railroad  men 
if  tbey  were  going  to  start  with  the  horse 
not  tied  and  with  the  doors  open  and  one  of 
the  railroad  men  replied:  "I  will  stay  In 
here  until  we  get  to  the  depot."  Mr.  Wil- 
klns asked  them  to  wait  until  the  horse  was 
tied,  but  they  did  not  wait  but  one  of  the 
railroad  men  said:  "I  will  stay  in  here  and 
help  yon  tie  the  horse,"  so  the  car  moved  off 
with  the  horse,  her  husband,  and  the  railroad 
man  in  it  The  testimony  showed  that  the 
borse  was  gentle. 

The  theory  npon  which  the  case  was  tried 
was  that  after  plaintiff  went  Into  the  car  with 
his  horse  the  defendant  was  guilty  of  negli- 
gence in  handling  the  car.  This  was  the  is- 
sne  upon  which  the  Jury  were  by  the  charge 
•nthorlxed  to  return  a  Terdlct  for  plaintin:. 
The  real  question  here  presented  is,  was  the 
Injury  to  plaintiff  the  natural  and  probable 
resnlt  of  defendant's  negligence,  and  should 
tbe  defendant's  agents  and  employes  in  the 
lisht  of  tbe  facts  have  anticipated  that  this 
iojury  or  some  similar  Injury  might  happen? 
The  failure  of  the  agents  and  employes  of 
defoidant  to  close  the  door  of  the  car  and 
tire  plaintiff  time  to  fasten  the  horse  made 
it  necessary  for  bim  to  remain  in  tbe  car  to 
protect  bis  property.  Not  only  was  the  car 
ttarted  firom  the  stockyards  without  the  door 


of  the  car  being  closed  and  without  giving 
plaintiff  time  to  tie  the  horse,  and  over  his 
protest,  but  it  was  continued  in  motion  until 
It  reached  the  frelghtyards  and  was  there 
placed  In  iKMltlon.  It  was  then  run  against 
by  an  oiglne,  causing  the  horse  to  become 
frightened  and  to  rear  and  plunge  and  attempt 
to  back  out  of  the  open  door.  Plaintiff  tried 
to  quiet  the  horse,  and,  while  attempting  to 
cK)se  the  car  door,  was  kicked  and  injured. 
The  porter  had  signaled  and  halloaed  to  those 
operating  the  engine  to  stop  hitting  the  car. 
That  the  movement  and  bumping  into  tbe 
car  would  naturally  cause  tbe  horse  to  be- 
come frightened  and  that  a  borse  when 
frightened  is  liable  to  plunge  and  rear  and  is 
liable  to  injure  one  situated  as  was  plaintiff 
are  facts  which  defendant's  agents  and  em- 
ployes could  reasonably  have  anticipat- 
ed. The  Jury  found  tbat  tbe  movement  of 
the  car  with  tbe  horse  nntled  and  tbe  car 
door  open  constituted  n^ligence,  which 
proximately  caused  i^alntlff's  injuries.  We 
are  of  tbe  opinion  the  evidence  authorized 
the  finding.  Railway  Co.  v.  McKinsey,  78 
Tex.  298,  14  S.  W.  646,  22  Am.  St  Rep.  54; 
Railway  Co.  v.  Williams  (Tex.  Oiv.  App.)  60 
8.  W.  732;  Railway  Co.  v.  Kellogg,  94  U.  S. 
467,  24  L.  Ed.  256;  Railway  Co.  v.  Mus- 
sette,  86  Tex.  708,  26  8.  W.  1075,  24  L.  R.  A. 
642;  Gonzales  v.  City  of  Galveston,  84  Tex. 
3,  19  B.  W.  284,  31  Am.  St  Rep.  17;  City 
of  Galveston  v.  Posnalnsky,  62  Tex.  118*  50 
Am.  Rep.  617. 

2.  The  court  charged  the  Jury  tbat  the  un- 
disputed evidence  in  the  case  shows  that 
under  the  contract  of  shipment,  plaintiff  was 
to  load  the  horse  In  the  car  and  see  that  he 
was  securely  tied  and  fastened.  This  charge 
is  assailed  as  being  on  the  weight  of  evidence 
and  without  evidence  to  support  It  The 
plaintiff  testified  that  he  was  to  see  that  the 
horse  was  properly  tied.  This  evidence  was 
undisputed.  The  plaintiff  pleaded  that  he 
was  to  load  and  securely  fasten  his  horse. 
The  defendant,  after  pleading  a  general  de- 
nial, alleged  that  it  was  plaintiff's  duty  to 
load  and  fasten  tbe  bnrse.  Tbat  plaintiff 
was  to  see  tbat  "the  horse  was  properly 
tied"  is  substantially  the  same  as  the  expres- 
sion in  the  charge  to  "see  that  he  was  se- 
curely tied."  The  criticism  of  the  charge  is 
not  well  taken. 

3.  In  the  fourth  paragraph  of  tbe  charge 
the  Jury  were  Instructed  as  follows:   "No-w, 
bearing   in   mind  the   above   and  foregoing 
general    instructions,    you    are    further    In- 
structed, if  you  find  and  believe  from  the  evi- 
dence that  when  plaintiff  placed  his   borso 
In  the  car  famished  him  by  tbe  defenaant 
be  entered  said  car  to  load  and  to  fasten  a.na 
to  tie  said   horse,   and  if  you  further    fVna 
and  believe  from  the  evidence  that  deteTxd.- 
ant's  employes  in  charge  of  said  car  and.  en- 
gine, with  which  the  same  was  to  be  o^kerat- 
ed  from  the  point  where  said  horse  was  \ona- 
•d,  started  said  car  over  the  protest  ot  r^lnVn- 
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tut  and  agalnat  his  wishes,  and  before  plain- 
tiff had  had  a  reasonable  time  nnder  the  clr- 
comstanees  to  securelj  fasten  and  tie  said 
horse,  and  while  the  door  of  said  car  was 
open,  and  that  plaintiff  remained  In  said  car 
to  prevent  said  horse  from  escaping  there- 
fmm,  and  if  yon  further  believe  from  the 
evidence  that  while  said  car  was  being 
moved  from  the  point  where  It  was  loaded  up 
to  defendant's  yards,  said  horse  I>ecame  rest- 
less and  frightened  and  manifested  a  disposi- 
tion to  try  to  get  out  of  the  car,  and  if  yon 
further  believe  from  the  evidence  that  plain- 
tiff undertook  to  assist  one  of  defendant's 
employes  to  close  the  door  in  order  to  prevent 
said  horse  from  backing  out  of  said  car,  and 
If  you  further  believe  frwn  the  evidence  that, 
while  plaintiff  was  so  engaged,  said  ttorse 
kicked  and  injured  him,  and  if  yon  further 
believe  from  the  evidence  that  defendant's 
employes,  in  control  and  operation  of  said  car 
and  engine,  were  guilty  of  negligence,  nn- 
der all  the  facts  and  circumstances  of  this 
case.  In  moving  said  car  in  which  the  horse 
was  placed,  before  plaintiff  had  had  rea- 
sonable time  in  which  to  tie  and  fasten 
said  bOrse  if  you  find  they  did  so  move  said 
car,  and  If  you  further  tielleve  from  the  evi- 
dence tliat  such  negligence  on  the  part  of 
said  employes  in  this  respect,  if  you  find 
they  were  so  negligent,  was  the  direct  and 
proximate  cause  of  plalntifCs  said  injury, 
then  you  will  find  for  the  plaintiff,  and  as- 
sess his  damages  under  other  instructions 
hereinafter  given  you,  unless  you  find  for  the 
defendant  under  other  instructions  given  you 
by  the  court"  This  charge  is  assailed  as  l)e- 
Ing  involved,  misleading,  on  the  weight  of 
evidence  and  presenting  issues  not  warrant- 
ed by  the  evidence.  The  proof  shows  tliat, 
while  the  horse  showed  some  nervousness 
during  the  time  the  car  was  being  moved  to 
the  yards,  he  did  not  become  frightened  until 
after  the  car  arrived  at  the  yards.  The  Jury 
must  have  understood  from  the  charge  that 
it  was  Intended  to  apply  to  what  occurred 
after  the  horse  was  loaded  in  the  car  and  up 
to  the  time  he  kicked  plaintiff,  and  that  they 
were  to  determine  the  question  of  the  negli- 
gence from  all  the  facts  and  circumstances  of 
the  case  after  the  horse  was  loaded.  We  are 
of  the  opinion  the  charge  fairly  submitted 
the  issues,  and  was  not  error. 

4.  The  seventh  paragraph  of  the  court's 
charge  is  assigned  as  error.  This  paragraph 
reads:  "Or,  If  you  And  and  believe  from 
the  evidence  that  If  plaintiff  entered  the  car 
for  the  purpose  of  tying  and  fastening  said 
horse,  that  he  agreed  with  the  defendant's 
employes  that  they  would  carry  the  car  to 
the  yards  with  the  horse  untied  or  nnfastoi- 
ed  and  that  plaintiff  and  employes  would 
hold  the  horse  while  it  was  being  so  trans- 
ported, and  you  further  believe  from  the 
evidence  that  plaintiff  was  willing  that  said 
horse  should  be  so  carried,  untied,  and  un- 
fastened, and  with  the  door  open,  then,  under 


such  drcumstancea,  the  plaintiff  would  as- 
sume the  risks  ordinarily  resulting  frmn 
carrying  the  horse  not  pn^ierly  tied  and 
fastened  in  the  car,  and.  If  yon  so  find  and 
believe  from  the  evidence,  you  will  return  a 
verdict  in  favor  of  the  defendant"  It  Is 
contended  tliat  there  was  no  evidoice  that 
an  employe  of  defendant  agreed  to  assist 
plalntttt  In  holding  the  horse,  and,  inaamoch 
as  the  court  charged  tbt  Jury  that  plaintiff 
would  assume  the  risks  of  riding  In  the 
car  with  the  horse  untied  and  unfastened 
only  In  case  the  employes  had  agreed  to 
bold  the  horse,  it  left  the  Jury  to  find  that 
plaintiff  did  not  assume  the  risks  though  be 
otherwise  agreed  or  consented  to  ride  In 
the  car  with  the  door  open  and  the  horse 
imfastened.  The  plaintiff  testified:  '^  am 
not  going  to  the  depot  holding  this  horse." 
and  amHh  said,  "That  is  all  right:  I  will  go 
with  you,"  and  his  wife  (Wllkins*)  testified 
to  the  same  ^ect,  and  Smith  did  go  in  the 
car.  Olearly  Smith  meant  and  intotded 
that  plaintiff  was  to  understand  that  he. 
Smith,  would  go  In  the  car  and  help  plalntifT 
hold  the  horse.  If  necessary.  This  Is  thf 
only  reasonable  construction  that  can  b(> 
placed  upon  his  statement  The  evidence  au- 
thorized the  charge 

Again,  it  is  contended  that  there  is  error 
In  the  seventh  paragraph  of  the  charge  abovp 
quoted  In  that  it  "instructs  the  Jury  that  the 
plaintiff  would  assume  the  risks  ordinarily 
resulting  from  carrying  the  bone  not  properly 
tied  or  fastened,  whereas,  If  plaintiff  volun- 
tarily went  in  the  car  with  the  horse  in  this 
condition  and  he  was  kicked  on  account  of 
so  riding  with  him  in  this  condition,  de- 
fendant would  not  be  liable  for  bis  being  so 
kicked,  although  It  Is  not  a  risk  ordinarily 
Incident  to  thus  carrying  a  horse  that  one 
going  with  him  shall  receive  a  kick  from 
him."  The  charge  was  correct  In  Instructlns 
the  Jury  that  plaintiff  would  assume  the 
risks  ordinarily  resulting  from  transportini; 
the  horse  not  properly  tied.  If  he  went  Into 
the  car  with  the  horse  unfastened,  he  did 
not  assume  all  risk  of  being  hurt,  as  con- 
tended by  appellant  for  this  would  require 
him  to  assume  risks  occasioned  by  the 
negligence  of  defendant 

5.  The  action  of  the  court  Is  assigned  as 
error  in  refusing  special  charges  8  and  7. 
reading:  "(3)  If  you  believe  from  the  evi- 
dence that  plaintiff  consented  to  leave  the 
stockpens  with  the  door  open  and  the  horse 
untied  and  that  he  did  so,  yon  are  Instruct- 
ed that  he  cannot  recover  on  account  of  any 
injury  brought  about  by  this  condition  of 
affairs."  "(7)  If  yon  believe  from  the  evi- 
dence that  plaintiff,  or  any  one  for  him,  re- 
quested that  the  doors  be  closed  while  the 
car  was  at  the  stockpens  or  that  the  horse 
be  tied,  and  that  it  was  agreed  by  the  rail- 
road men  that  the  doors  might  be  closed  and 
the  horse  tied  after  the  return  to  the  depot, 
and  plaintiff  consented  to  this,  you  are  In* 


Digitized  by 


Google 


Ite) 


PELICAN  LUMBER  OO.  t.  JOHNSON. 


207 


strncted  tbat  be  cannot  recover  because  time 
\ns  not  siven  him,  If  it  waa  not,  to  close 
tbe  doora  or  tie  the  horse  at  the  stockpens." 
These  charges  were  pr«q;>erl7  refused.  There 
was  no  pleading  by  defendant  and  no  erl- 
dence  that  plaintiff  agreed  or  consoited  to 
willtngly  ride  in  the  car  with  the  door  open 
and  the  horse  mitied.  The  evidence  shows 
that  he  protested  against  so  riding.  He  was 
forced  to  ao  ride  or  take  the  chances  of  bis 
horse  being  crippled  or  killed. 

We  have  carefully  considered  the  assign* 
nienti  not  discussed,  and,  because  we  are  of 
opinion  tbat  no  error  Is  pointed  out  by  any 
of  tbem,  the  same  are  Overruled. 

We  conclude  that  plalntift  was  injured 
substantially  as  alleged  in  his  petition  as  the 
result  of,  and  the  proximate  cause  of,  d^end- 
anfB  n^Ilgence;  that  his  Injuries  are  serious 
and  permanent,  and  thereby  he  sustained 
damage  In  the  amount  found  by  the  Jury. 
We  further  find  that  be  did  not  assume  tbe 
rlslc,  and  was  not  guilty  of  contributory  neg- 
ligence. 

Tbe  Judgment  is  aflSrmed. 

Affirmed. 


NOBTHBRN    TEXAS    TRACTION    00.    v. 
AKE. 

(Court  of  Civil  Appeals  of  Texas.     June  16, 
1906.    Rehearing  Denied  Oct  13,  1906.) 

A7PBAi/—PBOBECDnoR— Delay— Ajtibuance. 
Where,  on  suggestion  of  delay  on  the  prose- 
cation  of  an  appeal,  it  appeared  tliat  the  only 
questions  raised  by  the  assignments  which  Iiad 
not  been  briefed  by  appellant  involved  the  suf- 
ficiency of  the  evidence,  wliich  was  conflicting, 
to  warrant  the  verdict,  the  jadgment  wili  be 
aflinned. 

Appeal  from  District  Court,  Torrant  Coun- 
ty; Mike  E.  Smith,  Judge. 

Action  by  Lizzie  Ake  against  the  Northern 
Texas  Traction  Company.  From  a  Judgment 
for  plalntm,  defendant  appeals.    Affirmed. 

Capps  ft  Oantey  and  Hanger  &  Short,  for 
iippellant.  Simmons  &  Clendeven,  for  appel- 
lee. 


STEPHENS,  J.  This  case,  which  was  one 
for  personal  injuries  sustained  by  a  passenger 
In  the  derailment  of  a  street  car  In  Ft 
Worth,  i>as  been  submitted  on  suggestion  of 
dday.  The  only  questions  raised  by  the  as- 
signments, which  have  not  beea  briefed  by 
appellant,  involve  the  sufficiency  of  tbe  evi- 
dence to  warrant  the  verdict.  On  tbe  mate- 
rial Issuea  the  evidence  was  clearly  conflict- 
iBg,  or  at  least  tended  to  contrary  conclu- 
sioQS,  rendering  tbe  verdict  conclusive  here, 
ud  we  find  nothing  in  tbe  record  to  warrant 
Uie  Inference  that  appellant  bad  any  reason 
to  expect  a  reversal  of  tbe  Judgment  on  ap- 
peal 

Tbe  Judgment  is  therefore  affirmed,  with 
damages. 


PELICAN  LUMBER  CO.,  Limited,  v.  JOHN- 
SON. 

(Court   of   cavil   Appeals   of   Texas.    Oct.   20, 
1006.    On  Reiiearing  Dec.  1,  1906.) 

Byidencb— Books  o»  Aoooukt— Comfeterot. 
Id  an  action  on  a  private  account,  evidence 
of  plaintiff's  secretary  and  general  manager  tbat 
he  made  out  tbe  account  sued  on  from  the  books 
of  the  company  and  that  the  l>ook8  were  cor- 
rectly kept  was  not  objectionable  as  hearsay, 
thoogh  tbe  witness  did  not  keep  the  books. 

Appeal  from  District  Court,  Hemphill  Conn, 
ty;  B.  M.  Baker,  Judge. 

Action  by  the  Pelican  Lumber  Company, 
Limited,  against  J.  F.  Johnson.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  'Re- 
versed and  remanded. 

See  89  S.  W.  439. 

Willis  &  Willis  and  W.  D.  Fisher,  for  ap- 
pellant   Hoover  &  Taylor,  for  appellee. 

SPEER,  J.  This  suit  was  one  Instituted  by 
the  appellant  against  the  appellee  to  recover 
the  sum  of  $286,  evidenced  by  a  verified  ac- 
count under  the  statute.  The  Justness  of  this 
account  was  denied  under  oath  by  tbe  appel- 
lee, and  in  this  state  of  the  pleadings  the 
parties  atmounced  ready  for  triaL  Appel- 
lant Introduced  its  account  and  rested  its 
case,  whereupon  the  appellee  rested  bis  case 
and  asked  for  a  peremptory  Instruction  in  bis 
favor,  upon  the  ground  tbat  the  evidentiary 
force  of  tbe  verified  account  had  been  de- 
stroyed by  his  sworn  denial.  The  court  per- 
mitted appellant  to  withdraw  its  announce- 
ment of  closing,  but  declined  to  allow  it  to 
withdraw  its  announcement  of  ready  and  to 
continue  the  case.  It  then  tendered  certain 
oral  testimony  to  prove  tbe  correctness  of  the 
account,  which  was  excluded,  which  ruling  of 
the  court,  together  with  his  ruling  on  tbe  ap- 
plication for  continuance,  constitutes  the  main 
grounds  of  appeal ;  tbe  court  having  instruct- 
ed a  verdict  in  appellee's  favor. 

It  will  be  altogether  unnecessary  to  deter- 
mine whether  or  not  the  court  abused  his  dis- 
cretion in  refusing  to  allow  appellant  to  with- 
draw Its  announcement  of  ready  for  trial  and 
to  continue  the  case,  since  tbe  cause  must  be 
reversed  for  error  in  his  rulings  upon  evi- 
dence. Bill  of  exception  No.  2  shows  that 
Russ  Daniel,  a  witness  for  appellant,  testi- 
fied tbat  he  himself  made  out  the  account 
sued  on,  that  he  bad  been  secretary  and  gen- 
eral manager  for  appellant,  and  that  he  made 
out  said  account  from  tbe  books  of  the  com- 
pany, which  books  were  correctly  kept,  where- 
upon he  was  asked  tbe  question,  "Can  you 
state  whether  or  not  this  account  is  correct?" 
To  which  question  appellee  objected,  for  the 
reason  "that  the  witness  had  testified  that  he 
did  not  keep  the  books,  and  also  because  his 
testimony  would  be  hearsay,"  which  objection 
tbe  court  sustained  and  ruled  out  said  testi- 
mony. Tbe  witness  would  have  testified  that 
the  account  was  correct  because  he  knew  tbe 
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feookfl  were  correct,  and  that  It  was  a  correct 
■copy  from  the  books.  In  sustaining  the  ob- 
jections he  did,  and  these  are  all  with  which 
we  have  to  deal,  the  court  committed  error. 
It  is  no  valid  objection  to  the  introduction  of 
account  books  In  evidence  that  the  witness  by 
whom  they  are  Identified  "did  not  keep  the 
books" ;  nor  Is  snch  testimony  subject  to  the 
hearsay  objection.  If  the  element  of  persona] 
knowledge  Is  present,  it  can  make  no  dilFer- 
«nce  on  principle  that  the  bookkeeper  himself 
is  dead  or  otherwise  absent  See  Dnty  v. 
Storrs  (Tex.  Civ.  AM).)  70  8.  W.  357;  Wig- 
more  on  Evidence,  t  ISSO.  In  point  of  fact, 
it  may  often  happen  that  the  bookkeeper  has 
little  or  no  actual  knowledge  of  the  transac- 
tions he  is  called  upon  to  record,  and  the  nils 
of  reasonable  probability,  If  not  of  certainty, 
would  be  better  subserved  by  the  admission  in 
evidence  of  the  testimony  of  clerks,  salesmen, 
and  others  having  a  personal  knowledge  of 
the  transactions.  So  much  for  the  reason 
which  has  always  authorized.  In  part  at 
least,  the  admission  in  evidence  of  books  of 
account.  The  most  a  bookkeeper  could  say 
under  such  circumstances  Is  that  the  Items, 
as  reported  to  him,  were  properly  entered  by 
him.  If  another,  as,  for  Instance,  the  general 
manager  in  this  case,  can  testify  to  the  ac- 
curacy of  the  books,  we  see  no  reason  for  ex- 
cluding such  testimony.  It  will  be  borne  in 
mind  that  we  are  discussing  the  question  as 
though  the  original  books  were  themselves  of- 
fered, since  no  objection  was  made  to  a  copy, 
or  that  the  same  did  not  constitute  the  origi- 
nal entries  made  In  the  proper  course  of  busi- 
ness contemporaneously  with  the  transaction. 
Reversed,  and  remanded  for  another  trial. 

On  Rehearing. 

It  is  suggested  on  the  motion  for  rehearing 
that  the  judgmoit  of  the  district  court  should 
be  affirmed  because  the  summary  Instruction 
was  authorized  by  reason  of  the  absence  of 
proof  of  delivery  of  the  car  of  lumber  sued 
for.  With  this  suggestion  In  mind  we  have 
again  examined  the  record  and  are  unable 
to  support  the  instruction  upon  such  theory. 
It  Is  true  the  appellee  testified  unequivocally 
that  be  never  received  the  car  of  lumber,  but 
it  is  also  true  that  there  are  other  circum- 
stances In  the  case  which  tend  to  show  the 
contrary  and  upon  which  a  jury  might  base 
a  verdict  in  favor  of  appellant  We  therefore 
overrule  appellee's  motion  for  rehearing. 


WORK  et  al.  v.  CROSS. 

(Court  of  Civil  Appeals  of  Texas.     Oct  31, 

1906.    Rehearing  Denied  Dec.  12,  1006.) 

TBIAL  —  INSTBUCTIONS  —  APPLIOABILITr  TO 

Plbadinos. 

Where,  in  an  action  on  a  bond  for  liquidat- 
ed damages  for  breach  of  contract  the  petition 
prayed  for  judgment  for  the  amount  of  the 
bond,  without  praying  in  the  alternative  for  the 
actual  damages  sustained  by  the  breach,  and 


without  praying  for  general  relief,  It  was  error 
to  give  a  charge  permitting  a  recovery  <M[  actual 
damages. 

[Ed.  Note.— For  eases  In  jMlnt  see  Cent  Dig. 
vol  46,  Trial,  U  S87-«86.] 

Brror  from  District  Coort,  Dallas  Coon^; 
Richard  Morgan,  Judge. 

Action  by  A.  P.  Cross  against  J.  M.  Work 
and  another.  From  a  judgment  for  plalntUE, 
defendants  bring  error.  Reversed  and  re- 
manded. 

Clark   ft  Clint  and  Tom  A.   Work,   for 

plaintiffs  In  error.  Wendel  Spence,  for  de- 
fendant In  error. 

FISHER,  C.  3.  Appellants'  first  assign- 
ment of  error  Is  well  taken.  It  and  the 
propositions  therewith  submitted  are  as  fol- 
lows: "The  plalntlCT  sued  upon  the  bond  of 
the  defendant  to  recover  $1,500  liquidated 
damages,  and  prayed  for  judgment  for  the 
amount  of  said  bond,  to  wit  $1,500,  and 
costs  of  suit,  without  prayer  In  the  alterna- 
tive for  the  actual  damages,  if  any,  sustained 
by  plaintlCF  by  the  alleged  breach  of  said  con- 
tract, and  without  prayer  for  general  relief; 
and  the  court  erred  In  charging  the  jury, 
without  pleadings  to  support  such  charge, 
upon  plaintiff's  rlgrht  to  recover  actual  dam- 
ages and  permitting  the  recovery  thereof  as 
follows:  'If,  under  the  foregoing  instruc- 
tions, you  find  that  the  plaintiff  had  the  rlglit 
to  discharge  the  defendant  J.  M.  Work  and 
employ  the  said  C.  H.  Tatum  In  his  stead, 
then  the  plaintiff  is  entitied  to  recover, 
against  both  defendants,  as  his  damages 
such  sum  as  will  compensate  him  for  addi- 
tional salary,  If  any,  as  It  may  have  been 
reasonably  necessary  for  the  plaintiff  to  pay 
to  some  one  else  to  carry  out  bis  contract 
Instead  of  the  defendant  J.  M.  Work,  and 
tor  snch  reasonable  expense,  if  any,  as  It 
may  have  l>een  necessary  for  plaintiff  to  In- 
cur in  the  matter  of  telegrams  In  reference 
to  the  matter  of  getting  some  one  else  to 
carry  out  said  contract  in  the  place  and 
stead  of  said  J.  M.  Work,  less  the  aforesaid 
balance  of  $78.28,  which  plaintiff  owed  the 
defendant  on  account  of  his  contract  salary 
from  September  1st  to  September  22,  1901.' 
Propositions:  First,  an  Issue  should  not  be 
submitted  to  the  jury  where  there  Is  no 
pleading  to  support  It  and  a  recovery  for  the 
actual  damages  occasioned  by  the  breach  of 
a  contract  is  not  authorized  where  the  peti- 
tion alleges  facts  sliowlng  a  cause  of  action 
for  a  liquidated  demand  for  $1,600  upon  a 
bond,  as  In  debt  Second,  evidence  as  to 
damages  not  within  the  sc<^>e  of  the  plead- 
ings should  not  be  submitted  to  the  jury. 
Third,  the  cause  of  action  for  actual  dam- 
ages submitted  by  the  court  here  complained 
of  was  a  different  cause  of  action  from  that 
presented  by  the  pleadings  for  a  liquidated 
demand,  as  a  debt  Fourth,  where  the  plain- 
tiff prays  for  the  wrong  judgment,  without 
a  correct  prayer  In  the  alternative,  or  a  gen- 
eral prayer,  it  Is  err<M:  to  Instruct  in  refer- 
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ence  to  Hm  judgment  which  should  hare 
b«en  prayed  for."  These  objections  are  sus- 
tained by  the  record,  therefore  the  conrt  err- 
ed In  giving  the  charge  complained  of. 

The  point  raised  In  the  6th  assignment 
with  reference  to  interest  will  not  occur  on 
another  trial. 

We  find  no  error  was  committed  as  com- 
plained of  in  the  remaining  assignments. 

Judgment  rereraed,  and  cause  remanded. 


CARTER  Y.  CLIFTON  et  aL 
(Court  of  CiTil   Appeals  of  Texas.   Nor.  8, 


ppeals 
190«.> 


1.  Public  Lahds— Residehck  or— Saubs  o» 
Additioitai,  Land— Bxpuusion  —  Recotkbt 

— PEBXAICERT   IlfFBOTXIIENTB. 

lo  trespass  to  try  title  to  land  which  had 
been  segregated  from  a  tract  of  unsurreyed 
school  land  by  surveys  made  at  plaintiff's  In- 
itance,  as  provided  in  section  6  of  the  act  of 
April  15. 1901  (LaTTs  1901,  t>.  254.  c.  SS).  amend- 
ing section  6  of  the  act  of  February  2S,  1900 
(Laws  1900,  p.  32,  c  11),  relating  to  the  sale 
of  onsurveyed  school  lands,  which  surveys  were 
made  and  approved,  and  the  lands  sold  to  plain- 
tiff aa  additional  lands,  ander  Bev.  (Mv.  St. 
irt  4218  (fff)  entitling  any  actual  bona  fide 
owner  of,  and  resident  upon,  other  lands  within 
a  radios  of  5  miles  to  buy  such  additional  lands, 
plaintiff  was  entitled  to  recover  where  he  was 
residing  on  the  home  tract  at  the  date  of  his 
pnrchase.  and  had  been  compelled  to  temporarily 
yield  his  possession  of  the  land  sued  for  from  a 
w^n-groanded  fear  of  death  or  serious  bodily 
injary.  and  where  the  defendant,  who  was  In 
pnsseasion  under  lease  from  the  state  in  force 
when  the  awards  were  made  to  plaintiff,  bad 
not  made  permanent  improvements  on  the  land 
to  the  value  of  $200  at  the  time  of  the  award. 
1  Sake — Patents— Coixaterai.  Attack. 

A  patent  of  land  as  a  homestead  donation 
cannot  be  collaterally  attacked  by  defendant  in 
in  action  of  trespass  to  try  title  brought  by 
tte  patentee  to  recover  certain  other  land. 

fBd.  Note.— For  cases  In  point,  see  Cent  Dig. 
Ti^  41.  Public  Lands,  t  S7^] 

S.  Saitb— Fosn:iTUBE8— 'Bttsden  of  Pboot. 

In  treapass  to  try  title  to  land  which  had 
tea  segT^iated  from  a  tract  of  unsnrveyed  school 
land  by  surreys  made  at  plaintiff's  instance  as 
pnrided  in  section  6  of  the  act  of  April  15, 
\V)1  (Taws  1901,  p.  254,  c.  88).  amending  sec- 
tion 6  of  the  act  of  February  23,  1000  (Laws 
190O,  p.  32.  c.  11),  relating  to  the  sale  of  un- 
nrveyed  school  lands,  which  surveys  were  made 
lod  approved  and  the  lands  sold  to  plaintiff  as 
tddltioual  lands,  the  failure  of  plaintiff  to 
fkow  that  he  had  made  permanent  improvements 
">  die  value  of  $300  within  3  years  next  after 
Ut  pordiase.  as  required  by  acts  1901,  p.  294, 
c  125. 1  3,  did  not  deprive  him  of  bis  right  to 
tKorer  such  lands,  smce  the  burden  of  proof 
t'l  ihow  such  forfeiture  was  on  defendant,  and 
•ince  the  forfeiture  clause  of  such  last-named 
ttatnte  which  provided  that  "if  any  purchaser 
diall  fail  to  reside  upon  and  Improve  In  good 
hith  the  land  purchased  by  him,  as  required 
tij  law.  he  shall  forfeit  said  land,  and  all  pay- 
laaits  made  thereon  to  the  state,"  did  not  con- 
template that  the  land  should  be  forfeited  for 
bilne  alone  to  make  improvements. 

nsi  Note. — For  cases  in  point,  see  Cent.  Dig. 
nH  41,  Public  lAuds,  (  549.] 

Appeal  from  District  Oourt,  Castro  Coun- 
tr  L.  &  Kinder,  Judge. 

ActliHi  by  J.  W.  Carta-  against  Z.  T.  CUf- 
tvn  and  another.    From  Judgment  for  defend- 
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ants,   plaintiff  appeals.     Reversed   and  re- 
manded. 

Carl     OUliland.     for    ai^ellant      O.    O. 
Wltherspoon  and  S.  J.  Dodson,  for  appellees. 

STEPHENS,  J.    Appellant  sued  In  trespass 
to  try  title  to  recover  from  appellees  two 
tracts  of  land  in  Castro  county,  one  contain- 
ing 469  and  the  other  640  acres,  which  had 
been   segregated   from   a   body   of   several 
thousand  acres  of  unsurreyed   school  land 
situated  in  Castro,  Parmer,  and  Deaf  Smith 
counties,  by  surveys  made  at  his  instance, 
as  provided  In  section  6  of  the  act  approved 
AprU   15,  1901   (Laws   1901,  p.   254,   c.   88), 
amending  section  6  of  the  act  of  February 
23,  1900  (Laws  1900,  p.  32,  c.  11)  relating 
to  the  sale  of  unsurveyed  school  lands.    The 
date  of  his  application  was  March  12,  1902,- 
and,  within  the  prescribed  time  thereafter, 
the  surveys  were  made  and  approved  and  the 
lands  classified  and  appraised  and  awarded 
to  appellant  on  applications  to  purchase  the 
same   as   additional   lands.     These   surveys 
were  within   a  radius  of  five  miles  of  the 
home  tract,  which  consisted  of  160  acres,  pat- 
ented to  appellant  May  10,  1901,  as  a  home- 
stead donation.    As  to  whether  appellant  was 
an  actual  settler  on  the  homestead  tract  at 
the  date  of  his  applications  to  purchase  ad- 
ditional lands,  we  are  informed  by  the  agreed 
statement  of  facts  that  "the  evidence  was    . 
conflicting";  but  as  to  whether  he  continued 
to  be  such  actual  settler  or  resident,  there 
is  no  conflict,  the  statement  of  facts  recit- 
ing that  he  ceased  to  reside  thereon  and  "re- 
moved" therefrom  to  his  home  near  Dlmmltt 
"In  the  winter  of  1902-3"  and  has  resided 
there  with  his  family  ever  since.    The  state- 
ment of  facts,  however,  contains  also  the 
following  recital:    "It  was   shown  by  other 
evidence  that  plaintiff,  J.  W.  Carter,  was,  at 
the  time  of  making  application  to  purchase 
surveys  Nos.  5  and  6,  In  the  sheep  raising 
business,  and  was  herding  his  sheep  on  the 
land  now  In  controversy;    that  some  time  after 
making  said  application,  the  defendants  Millet 
and  CUfton  drove  his  sheep  off  of  said  land,  and 
threatened  plaintiff  some  great  bodily  harm 
or  to  take  his  life  It  he  (plaintiff)  did  not 
abandon  said  premises  with  said  sheep,    oa 
this    point    the     evidence    was    conflicting. 
Plaintiff  stated  that  his  reason  tor  »''^^^^" 
Ing  said  home  was  on  account  of  war  tnax 
defendants  would    carry   their  threatt    inro 
execution."     The   awards  to  aPP®^"^    ,„    iL 
canceled   because    of    affidavits  filed   m   xne 
General  Land  Office  showing  permMxeuc  roa- 
provements  of  the  value  of  $200  made  ^^  J^«» 
appellees   while    In    possession   ""iP^f^^rZ.     * 
from   the   state,    executed  after    January     ^, 
1900,  and  in  force  when  awards  were  ^Oj«.e 
to  appellant.  In  September  and  0<=*°^l«i    »     ' 
but  as  to  the  nature  and  value  of  «^ese    V^a- 
provements    the    evidence   on  the    *J^^_"^*^« 
inflicting.     The    court  instructea   ^^^^I      "" 
against  appeUant.  and  to  that  the  erro-c^    ^, 
assigned. 
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It  seems  clear  from  tbe  statement  aboTe 
made  from  the  record,  tbat  at  least  three 
controverted  Issaes  of  fact  were  raised  by 
the  evidence,  namely:  (1)  whether  appel- 
lant was  residing  on  the  home  tract  at  the 
date  of  his  purchase,  so  as  to  entitle  him 
to  acquire  additional  lands,  as  provided  in 
article  4218fff  of  the  Rev.  Civ.  8t  as  amend- 
ed by  Act  1897,  p.  184,  c.  12»;  (2)  whether 
he  had  been  compelled  thereafter  to  tem- 
ix>rarily  yield  such  possession  from  a  well- 
grounded  fear  of  death  or  serious  bodily  in- 
jury, as  provided  In  section  3,  p.  294,  c.  125, 
of  the  act  approved  April  19,  1901,  relating 
to  the  sale  and  lease  of  school  lands;  (3) 
whether  permanent  improvements  to  the  val- 
ue of  $200  had  been  made  by  the  lessees 
so  as  to  prevent  tbe  lands  from  being  sub- 
ject to  sale  when  awarded  to  appellant,  as 

provided  In  section  4  of  the  act  last  named. 
The  question  then  arises  if  these  issues 
had  been  submitted  to  the  jury  and  they 
had  given  an  affirmative  answer  to  tbe  first 
and  second,  and  a  negative  answer  to  the 
third,  would  not  appellant  have  been  entitled 
to  a  Judgment?  It  seems  to  us  that  he  would. 
In  opposition  to  this  view,  however,  the  ap- 
pellees submit  the  following:  "Our  first 
proposition  is  tbat  plaintiff's  wife  being  the 
owner  of  three  homestead  claims  near  Dim- 
mltt,  Tex.,  on  one  of  which  plaintiff  was  re- 
siding with  his  family  on  the  date  of  bis 

"  application  for  a  survey  of  the  160-acre  home- 
stead tract,  made  the  basis  for  the  right  to 
purchase  the  land  in  controversy,  that  plain- 
tiff had  no  right  to  the  said  ICO-acre  home- 
stead tract  and. that  its  acquisition  by  the 
plaintiff  was  a  fraud  upon  the  state,  and 
as  a  consequence  plaintiff  acquired  no  legal 
title  to  the  one  hundred  and  sixty  acres,  and 
be  could  not  make  it  a  basis  of  a  right  to 
purchase  other  lands."  But  they  cannot  thus 
collaterally  attack  the  patent  Issued  to  him, 
which  is  conclusive  evidence  In  this  suit 
that  he  was  the  owner  of  the  160-acre  tract 
when  he  made  It  the  basis  of  his  applica- 
tion to  purchase  additional  lands. 

The  next  answer  given  Is  that  there  was 
no  evidence  that  appellant  had  ever  made 
permanent  improvements  to  the  value  of  $300 
within  three  years  next  after  his  purchase, 
as  required  in  said  acts  of  1901,  section  3> 
p.  294,  c.  125.  But  the  burden  was  on  ap- 
pellees in  claiming  a  forfeiture  against  ap- 
pellant to  prove  that  be  had  not  made  the 
requisite  Improvements.  Besides,  the  forfei- 
ture clause  relied  on  does  not  seem  to  con- 
template that  the  lands  should  be  forfeited 
for  the  failure  alone  to  make  improvements, 
tbe  language  being,  "If  any  purchaser  shall 
fail  to  reside  upon  and  Improve  In  good  faith 
tbe  land  purchased  by  him  as  required  by 
law,  he  shall  forfeit  said  land  and  all  pay- 
ments made  thereon  to  the  state,"  etc.  It 
has  not  been  suggested  by  the  appellees  that 
the  forfeiture  clause  found  in  article  4218f f f  is 
alone  applicable  to  purchases  made  under 
tbat  article,  which  contains  no  excuse  for 


failure  to  reside  on  the  land  for  three  years, 
and  we  havs  not  so  treated  It,  preferring 
rather  to  treat  the  more  lenient  forfeiture 
clause  In  act  of  1901  as  applicable  to  all 
sales  «f  schools  land  In  which  settlement 
and  residence  are  required. 

The  third  proposition  of  appellees  seems 
to  be  that  they  had  a  preference  right  to  pur- 
chase, as  provided  In  section  7  of  tbe  act 
of  1900,  p.  33,  c.  11;  but  If  they  had,  they 
seem  not  to  have  availed  themselves  of  It 
within  the  time  there  specified,  even  If  ex- 
tended by  tbe  act  of  1901,  amending  sectloB 
6  of  the  act  ot  1900.  Gea  Laws  1900,  p. 
32,  c.  11;  Gen.  I«ws  1901,  p.  253,  c  8S. 
In  this  connection  they  seem  to  rely  on  tbe 
fact  that  they  had  made  permanent  Improve- 
ments to  the  value  of  $200  but,  as  already 
seen,  that  was  a  controverted  issue,  and, 
therefore,  one  for  the  Jury  and  not  the  court 
to  determine. 

Because  the  court  erred  In  not  submitting 
tbe  above-controverted  issues  of  fact  to  the 
jury,  the  judgment  is  reversed,  and  tbe  cause 
remanded  for  a  new  trial. 


LOGAN  V.  MEADB  et  aL 

(Court  of  Civil  Apipeals   of  Texas.    June  16. 
1906.    On  Rehearing,  Nov.  24,  1906.) 

1.  Tkial  —  Taking  Qcestion  froic  Jubt  - 
CoRTUCTiHQ    Evidence. 

Where,  in  an  action  involving  a  boundary 
line,  there  was  a  conflict  of  evidence  on  a  ma- 
terial issue,  tbe  trial  court  invaded  the  province 
of  the  jury  by  directing  a  verdict  on  that  is- 
sue. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  46,  Trial,  H  342,  343.] 

On  Rehearing. 

2.  Advebse  Possession— Rbquisiies—Statu- 
TORt  Provision— INBTRDCTION. 

Rev.  St.  1G95,  art  3343,  limits  tbe  bring- 
ing of  actions  for  the  recovery  of  land  he'd  by 
anotber  under  "peaceable  and  adverse  posses- 
sion" to  10  years.  Article  4348  defines  "peace- 
able possession"  as  "continuous  and  not  in- 
terrupted by  adverse  suit."  Article  3349  defines 
"adverse  possession"  as  the  visible  appropria- 
tion of  land  held  under  a  claim  inconsistent  and 
hostile  to  another's  claim.  Held,  that  where  de- 
fendant claimed  land,  by  tbe  limitation  of  the 
statute,  it  was  error  prejudicial  to  him  to  in- 
struct the  Jury  that  to  recover  his  possession 
must  have  been  "peaceable,  distinct,  notorious, 
continued,  and  hostile"  and  that  his  appropria- 
tion must  have  been  "actual,  open,  and  peace- 
able under  a  claim  Inconsistent  with  the  rights 
of  the  true  owner,  and  must  disseise  the  owner." 

3.  Saub. 

One  who  took  and  held  peaceable,  adverse. 
and  exclusive  possession  of  land  for  10  years 
under  a  mistaken  belief  that  it  extended  to  a 
certain  fence,  intending  to  claim  it  all,  and 
who,  when  he  found  that  there  was  doubt  as  to 
the  boundary,  claimed  the  land  by  limitation, 
acquired  title  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  i  365.] 

4.  Sams. 

Where  defendant  held  land  In  adverse  pos- 
session, it  was  immaterial,  under  Rev.  St 
1895,  art.  3343,  limiting  actions  for  the  recovery 
of  land  in  adverse  possession,  that  he  made  no 
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claim  thereto   "by  limitation''  at  the  time  he 
went   into   pooieedon,    or   afterwards. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  1,  Adverse  Poeseasion,  {  388.] 

Appeal  from  District  Gotirt,  Archer  Cotm- 
ty;  A.  H.  Gorrigaii,  Judge. 

Action  by  O.  P.  Meade  and  another  against 
R.  A.  Logan.  From  a  Judgment  for  plain- 
tiifs,  defendant  appeali.  Beversed  and  re- 
manded. 

Mattock,  Miller  ft  Dycns  and  Jno.  Parcell, 
for  appellant.  Spoonta,  Thompson  ft  Bar^ 
wise,  for  appellees. 

CONNOR,  O.  J.  Our  conclusions  under 
the  first  assignment  are  l^t  the  court  did 
not  commit  reversible  error  In  peremptorily 
instructing  the  jury  to  find  for  the  plaintUt, 
unless  they  found  for  the  defendant  under 
his  plea  of  limitation,  on  the  first  proposi- 
tion. For,  at  the  time  of  the  trial,  it 
seemed  undisputed,  and  appellant  himself 
acceded  to  the  contention  for  several  years 
prior  to  the  trial,  that  the  land  described  In 
appellees'  petition  was  in  fact  a  part  of 
survey  No.  1.  He  rendered  and  paid  taxes 
upon  It  as  such  and  it  was  In  effect  so  as- 
snmed  In  appellant's  requested  special  charge 
No.  S.  So  that,  to  this  extent,  no  error  was 
committed  In  relieving  appellees  of  the  bur- 
den of  proof  by  the  peremptory  Instruction. 
We  tblnk,  however,  that  the  peremptory  tn- 
stmctioa  was  erroneous,  as  asserted  in  the 
tblrd  and  fourth  propositions  under  the  first 
assignment  of  error.  In  so  far  as  it  assumed 
that  all  of  the  land  described  In  appellees' 
l«titlon  was  a  part  of  survey  No.  1.  There 
was  a  conflict  In  the  testimony  of  the  sur- 
veyors in  fixing  the  east  line  of  surrey  No. 
2.  According  to  the  testimony  of  surveyor 
Hart,  the  east  line  of  survey  No.  2  was 
but  042  varas  west  of  the  fence  described  In 
the  testimony.  Surveyor  Henderson  makes 
this  distance  675  to  730  varas,  while  by  the 
instruction  the  jury,  were  in  effect  arbitrarily 
directed  to  return  a  verdict  for  the  appellees 
for  the  entire  678  raras  described  In  the  pe- 
tition, unless  they  found  for  appellant  by 
limitation.  We  think  it  should  have  been 
left  to  the  jury,  under  appropriate  instruc- 
tion, to  determine  from  the  evidence  and  fix 
the  dividing  line  between  the  surveys.  The 
court  could  have  thus  determined  the  precise 
amount  of  the  land  owned  by  appellees  that 
was  within  appellant's  Indosure.  The  jury 
might  have  adopted  Hart's  testimony,  and 
we,  hence,  conclude  that  the  judgment  must 
be  reversed  because  of  the  error  noted,  un- 
less appellees,  as  we  think  they  may  do,  with- 
in 10  days  remit  in  this  court  recovery  of  all 
land  described  in  their  petition  lying  west  of 
a  dividing  line  between  the  two  surveys 
drawn  from  a  point  642  varas  west  of  the 
north  end  of  said  fence. 

In  the  third  and  fifth  assignments  the  fifth 
clanse  of  the  court's  charge  is  attacked,  but 
in  view  of  the  decisions  cited  in  appellee's 


brief,  we  feel  unable  to  say  that  It  is  afiSrmn- 
tlvely  erroneous,  though  it  may  be  doubteJ 
whether  the  statute  on  the  subject  of  adverse 
possession  should  be  thus  enlarged.  Nor  do 
we  feel  satisfied  to  say  that  the  emphasis 
given  to  the  phase  of  the  case  therein  pre- 
sented authorizes  a  reversal.  That  appellant 
had,  within  bis  actual  inclosure  and  posses- 
sion, the  land  or  a  part  of  the  land  in  con- 
troversy is  undisputed.  The  crucial  question 
seems  to  have  been  whether'  such  possession 
was  adverse — hostile  to  the  true  owner — and 
the  court  was  evidently  but  endeavoring  to 
point  out  and  make  clear  to  the  Jury  this  Is- 
sue. That,  in  doing  so,  he  may  have  been 
somewhat  more  prolix  than  was  necessary 
should  not  be  ground  for  reversal,  in  the  ab- 
sence of  a  showing  that  the  jury  were  misled 
to  appellant's  prejudice,  and  this  we  feel  un- 
able to  affirm.  The  assignments  mentioned 
are  accordingly  overruled. 

While  we  would,  perhaps,  have  felt  better 
satisfied  bad  appellant's  special  charge  No. 
6  been  given,  we  have  finally  concluded  that 
Its  rejection  hardly  justifies  a  reversal,  inas- 
much as  the  court's  charge  was  sufficiently 
comprehensive  on  the  same  subject.  For  in- 
stance, tn  the  second  paragraph,  the  jury  are 
plainly  instructed  to  find  for  appellant  If 
they  believe  his  possession  was  adverse.  By 
this  charge  the  jury  must  have  understood 
that  it  was  utterly  Immaterial  whether  ap- 
pellant claimed  the  land  as  a  part  of  survey 
No.  1,  or  under  the  mistaken  belief  that  It 
was  a  part  of  survey  No.  2  purchased  by 
him  of  George  Cramner.  Such,  also,  is  the 
plain  Import  of  other  parasraphs  of  the 
court's  charge,  so  that  we  think  the  fourth 
assignment  must  be  overruled. 

The  second,  seventh,  eighth  and  ninth  as- 
signments are  all  overruled  as  immaterial. 
It  Is  undisputed  that  appellees  were  at  least 
Joint  owners  of  the  greater  part  of  the  J. 
Poltevent  survey  No.  1.  They,  hence,  were 
undoubtedly  entitled  to  recover  against  all 
persons  not  showing  an  affirmative  right  or 
Interest  in  said  survey.  The  fact,  therefore, 
that ,  appellees  failed  to  show  a  complete 
chain  of  title  to  all  Interests  embraced  In 
survey  No.  1.  and  that  the  court  may  have 
erred  in  permitting  appellees  to  use  In  evi- 
dence the  records  sped  fled  in  the  seventh, 
elgbth,  and  ninth  assignments,  Is  of  no  conse- 
quence. 

Save  as  modified  by  what  we  have  said  in 
disposing  of  the  first  assignment  of  error, 
we  think  the  burden  of  proof  was  upon  ap- 
pellant to  establish  his  plea  of  limitation, 
and  by  reference  to  page  54  of  the  tran- 
script it  will  be  seen  that  the  court  express- 
ly Instructed  the  jury  to  disregard  contents 
of  letters  read  in  the  presence  of  the  jury. 

The  sixth  and  tenth  assignments  are  hence 
likewise  overruled. 

The  foregoing  conclusions  briefly  dispose 
of  all  assignments,  and,  In  accordance  there- 
with. It  is  ordered  that  the  Judgment  be  re- 
versed, and  the  cause  remanded  for  the  error 
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pointed  oat  In  dJ^Msing  of  the  first  assign- 
ment, mUesa  appellees  file  remittitur  as 
stated  in  that  connection,  in  whidi  erent  tbe 
Judcment  will  be  affirmed. 

On  Behearlnc 

Upon  reconsideration  of  this  case  we  hare 
become  convinced  that  the  motion  for  rehear- 
ing should  he  granted  and  tbe  Judgment  re- 
versed for  the  errors  pointed  out  in  the 
third  and  fourth  assignments  in  appellant's 
original  brief. 

In  the  third  assignment  objection  is  mads 
to  the  fifth  clause  of  the  court's  charge  on 
the  ground  that  it  gave  "undue  prcwuinence 
to  the  character  of  the  possession  and  ap- 
propriation required  by  piling  one  upon  an- 
other a  number  of  adjectives  which  were 
misleading  and  erroneous,  and  by  further 
instructing  the  Jury  that  they  must  con- 
stitute a  disseising  of  the  owner."  The 
charge  objected  to  is  as  follows:  "In  order 
for  the  defendant  Logan  to  be  entitled  to 
claim  the  land  in  controversy  under  his  plea 
of  tea  years'  limitation  his  possession  must 
have  been  visible,  distinct,  notorious,  contin- 
ued, and  hostile  for  the  full  period  of  10  con- 
secutive years  prior  to  the  filing  of  this 
suit  It  must  have  been  an  actual,  open  and 
peaceable  appropriation  of  the  land  under  a 
claim  of  right  inconsistent  with  the  rights  of 
the  true  owner,  and  must  disseise  the  owner, 
and  the  claim  must  be  for  the  land  described 
in  plaintiff's  petition." 

Our  statutes  carefully  define  the  essential 
elements  constituting  title  by  limitation. 
Artlde  3343  (Bev.  St  1896)  declares  that 
"any  person  who  has  the  right  of  action  for 
the  recovery  of  any  lands,  tenements,  or 
hereditaments  against  another  having  peace- 
able and  adverse  possession  thereof,  culti- 
vating, using  or  enjoying  the  same,  shall  in- 
stitute his  suit  therefor  within  ten  years 
next  after  bis  cause  of  action  shall  have  ac- 
crued, and  not  afterward."  Article  3347, 
that  "whenever  In  any  case  the  action  of  a 
person  for  the  recovery  of  real  estate  is 
barred  by  any  of  the  provisions  of  this  chap- 
ter, the  person  having  such  peaceable  and 
adverse  possession  shall  be  held  to  have  full 
title,  precluding  all  claims."  The  peaceable 
and  adverse  possession  mentioned  in  the 
articles  quoted  are  then  defined  as  follows: 
"  'Peaceable  possession,'  within  the  meaning 
of  this  chapter,  is  such  as  is  continuous  and 
not  interrupted  by  adverse  suit  to  recover 
the  estate."  Article  3348.  "'Adverse  pos- 
session' is  an  actual  and  visible  appropria- 
tion of  the  land,  commenced  and  continued 
under  a  claim  of  right  inconsistent  with  and 
hostile  to  the  claim  of  another."  Article 
3349. 

Why,  then,  should  it  be  necessary  for  the 
court  in  his  charge  to  amplify  terms  which 
the  Legislature  has  been  so  careful  to  define? 
That  the  court  has  done  so  In  the  case  before 
us  Is  perfectly  apparent,  and  we  can  but 
think  it  was  harmful  when  the  quoted  charge 


la  read  in  the  light  of  tbe  evidence.  We  will 
not  undertake  to  set  It  out,  for  it  Is  volumi- 
nous. But  It  brings  the  conviction  that  for 
many  years  appellant,  and  others,  supposed 
that  the  land  in  controversy  was  a  part  of 
the  survey  owned  by  him.  It  was  so  In- 
closed, and  so  purchased,  occupied  and 
claimed  by  appellant,  according  to  his  testi- 
mony, from  March,  1889,  to  January,  1900  or 
1901 — more  than  10  years  prior  to  the  In- 
stltatlon  of  this  suit  It  seems  undisputed 
that  his  possession  was  "continuous  and  not 
Interrupted  by  adverse  suit"  and  therefore 
"peaceable"  within  the  meaning  of  the  stat- 
ute. There  is  some  testimony  tending,  per- 
haps, to  show  that  some  five  or  six  years 
after  appellant's  purchase  and  entry,  tbe 
owners  of  survey  Na  1,  adjoining  appellant's 
survey  No.  2  on  the  east,  claimed  that  a 
part  of  said  survey  No.  1  was  within  ap- 
pellant's incIoBure,  and  that  appellant  ac- 
quiesped  In  the  claim  by  paying  lease  money 
tborefor.  B^t  this  testimony  is  by  no  means 
conclusive,  and  is  positively  d»iied  by  ap- 
pellant The  least  that  can  be  said  of  It  is, 
that  there  is  nothing  therein  requiring  an 
Instruction  to  the  Jury  that  appellant's 
claim  must  have  been  "notorious"  and  his 
possession  such  as  to  "disseise"  the  owner. 
The  terms  of  the  statute,  in  our  Judgment, 
would  have  sufficiently  and  more  appropri- 
ately applied  to  the  facts,  and  tbe  enlarge- 
ment thereof  by  the  court  was  very  probably 
prejudicial. 

The  case  of  Beall  v.  Brans  (Tex.  OIv.  App.) 
20  S.  W.  946,  so  much  relied  upon  by  appel- 
lees, we  think  dlstlngnlshaUe  from  the  one 
before  us.  That  was  a  case  of  a  contest 
between  tenants  In  common.  In  such  cases 
the  relation  between  such  Joint  owners  Is  In 
the  nature  of  a  trust  relation.  The  pos- 
session of  one  is  the  possession  of  all.  Tbe 
owner  of  a  part  may  recover  the  whole  as 
against  all  the  world,  save  a  co-tenant  or 
co-owner,  upon  proof  of  ownership  of  such 
part  alone.  The  fact  of  his  possession  with 
claim  of  right  Is  not  deemed  inconsistent 
with  the  right  of  his  co-tenant  unless  he 
holds  and  claims  to  the  exclusion  of  such  co- 
tenant.  And  therefore,  as  stated  In  the  de- 
cision referred  to  and  in  cases  cited  in  sup- 
port thereof,  before  one  tenant  in  common  of 
land  will  be  awarded  the  interest  therein  of 
a  co-tenant,  on  the  ground  of  limitation,  his 
claim  and  possession  for  the  statutory 
period  must  amount  to  a  repudiation  of  the 
trust  relation,  and  such  as  Is  sufficient  to 
give  his  co-tenant  notice  that  he  claims  and 
is  possessed  of  the  whole  to  the  exclusion  of 
such  co-tenant  But,  as  before  stated  In 
effect  "we  see  nothing  In  this  case  requiring 
emphasis  to  be  given  to  the  terms  of  the  stat- 
ute defining  adverse  possession,  and  wtt 
think  the  comrt  erred  in  doing  so. 

In  the  fourth  assignment  complaint  la 
made  of  the  court's  refusal  to  give  the  fol- 
lowing sx>ecial  charge,  viz.:  "Gentlemen  of 
the  Jury:    If  you  find  that  tlie  defendant 
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took  poeaewloii  of  the  land  in  controTerBy, 
nnder  ttae  mistaken  belief  that  the  east 
boundary  line  of  the  land  he  had  purchased, 
was  at  the  east  fence  built  by  George  Cram- 
ner,  and  that  he  kept  and  maintained  peace- 
able, adverse,  and  exclnslTe  possession  of 
the  land  np  to  said  fence  nnder  such  mis- 
taken belief  for  10  years  prior  to  the  institu- 
tion of  this  suit,  intending  all  the  while  to 
claim  all  of  the  land  In  controversy  as  a  part 
of  his  said  section,  and  that  when  he  fonnd 
oot  that  there  was  doubt  as  to  where  the 
line  was  Intended  to  go,  and  did  claim  said 
land  by  limitation  from  that  time,  and  that 
he  has  all  the  time  claimed  all  of  the  land 
np  to  the  east  fence  against  the  owner,  then 
yon  will  find  for  the  defendant,  althongh  yon 
may  believe  that  defendant  did  not  know 
that  he  had  any  part  of  the  Poltevent  survey 
Na  1,  Inside  of  his  inclostire  at  the  time  he 
took  possessloDL" 

In  order  to  show  the  Importance  of  this 
charge  to  appellant's  rights,  we  will  set  forth 
a  part  of  his  cross-examination  and  a.  special 
charge,    given    at    appellees'    request,    viz.: 
"Q.  Was  it  your  intention  at  the  time  you 
bought  this  land  and  went  into  possession  of 
It,  to  claim  any  land  in  that  indosure  by 
limitation?    A.  I    did    not   know    anything 
about  limitation  at  the  time  I  bought  it    Q. 
Please  answer  the  question   Yes  or   No — I 
wUl  ask  you  again — Did  you  at  the  time  you 
bought  the  640  acres  of  land  from  Cramner 
and  went  into  possession  of  the  land,  did  you 
OT  not  Intend  to  claim  any  land  In  that  pas- 
ture by  limitation— That  Is  a  plain  question, 
and  I  would  like  to  have  you  answer  Tea  or 
No,  or  say  you  don't  know?    A.  I  intended 
to  claim  the  land  I  had  bought.    Court:  Just 
answer  the  question.    Q.  Did  you  or  not  in- 
tend to  assert  any  claim  for  any  land  in  that 
Indoaure  by  limitation?    A.  Not  at  the  time 
I  did   not.    Q.  Not  at  that  time?    A.  No, 
sir.    Q.  When  was  It  that  you  first  made  up 
your  mind  that  you  were  going  to  claim  by 
limitation    any    land    in   that   pasture.    A. 
When  Webb  came  to  me  to  i>ay  the  lease  on 
It    Q.  What  year?    A.  1901,  I  think— May- 
he,  1902—."    (T*-.  pp.  11-155.)    *'Q.  Now,  then, 
I  want  you  to  tell  the  jury  what  was  the  first 
year,  and  when  was  the  first  year  that  you 
evw  rendered    any   part  of   the   Poltevent 
lurvey  No.  1  In  controversy  to  the  tax  col- 
lector of  this  county  for  taxes?    A.  I  could 
not  remember — ^the  tax  rolls  would  have  to 
ihow  that    Q.    Is  not  it  a  fact  that  it  was 
In  the  year  1900?    A.  I  am  not  positive  about 
that— somewhere  about  that    Q.  It  was  less 
than  four  years  at  any  rate?    A.  That  is 
about  the  time  that  I  think  that  I  ascer- 
tained that  there  was  some' land  there.    Q. 
That  was  not  what  I  was  asking  you — It 
Is  tm^  the  first  time  you  ever  rendered  for 
taxes  any  land  out  of  the  Oamner  land,  was 
some  four  years  aga    A.  About  that    Q.  In 
other  words,  when  you  made  up  your  mind 
to  dalm  this  land  by  limitation — then  it  was 
7oa  began  to  render  It  for  taxes  and  pay 


taxes — Is  not  tiiat  true?  A.  Yes,  sir;  about 
then.    •    •    *    (Tr.  pp.  14-16). 

The  chaige  given  at  appellees'  instance 
is  as  follows:  "Gentlemen  of  the  ]ury:  If 
you  find  and  believe  from  the  testimony  that 
the  defoidast  B.  A.  Logan,  at  the  time  he 
went  into  possession,  had  no  intention  of 
claiming  by  limitation  that  portion  of  J. 
Poltevmt  survey  No.  1,  which  was  inclosed 
with  the  Cramner  section,  and  that  he  bad 
no  such  Intention  to  so  claim  the  land  by 
limitation  xmtil  during  the  time  of  the  Webb 
lease,  or  about  the  year  1901;  and  that  prior 
to  this  date,  although  holding  the  land,  was 
not  doing  so  in  repudiation  of  the  right  and 
ownership  of  the  owners  of  said  land — then, 
there  would  not  be  adverse  possession  within 
the  meaning  of  the  law,  and  your  verdict 
should  be  for  the  plaintiffs."  (Tr.  p.  7.)  in 
view  of  this  cross-examination  and  of  the 
instruction  given.  It  seems  to  us  that  appel- 
lant was  at  least  entitled  to  have  the  jury 
Instructed  as  sought  in  the  refused  charge. 
It  embodied  the  substance  of  appellant's 
testimony  in  chief,  and  was  nowhere  else 
so  clearly  presented.  If  appellant  claimed 
the  land  lu  controversy  for  the  statutory 
period  "adversely,"  within  the  meaning  of 
the  statute,  it  Is  entirely  Immaterial  that  he 
made  no  claim  thereto  "by  limitation,"  "at 
the  time  be  went  Into  possession,"  or  at  any 
other  time.  Daugbtrey  v.  Land  Co.  (Tex. 
Civ.  App.)  61  S.  W.  947;  Hand  v.  Swaun 
(Tex.  Civ.  App.)  21  S.  W.  282;  Cartwrlght  v. 
Pipes  (Tex.  Civ.  App.)  29  S.  W.  691;.  Jayne 
V.  Hanna  (Tex.  Civ.  App.)  61  S.  W.  29C; 
Bisso  V.  Casper  (T6x.  Civ.  App.)  36  S.  W. 
346. 

Judgment  reversed,  and  cause  remanded. 


HAGAN  V.  SNIDKR.* 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8, 
1906.    Rehearing  Denied  Nov.  24,  1906.) 

1.  BiVIOXirCK JUDICIAJ,   RBGORns— Cebtitibd 

Copies — SumoiiNor  of  Cehtificats. 

A  certified  copy  of  the  judicial  proceedings 
•f  the  United  States  court  for  a  district  of  the 
Indian  Territory,  not  containing  the  certificate 
of  the  judge  that  the  attestation  of  the  clerk 
was  In  due  form,  as  expressly  riegolred  by  Rev. 
8t  U.  S.  J  905  rU.  S.  Comp.  St  1001,  p.  677], 
is  Inadmissible  in  a  proceeding  In  a  court  of 
Texas. 

2.  GUARDTAR     ARD     WaBD— APPOINTUXHT     OF 
GUABniAN— JUBISDICTIOR    OF    COURTS. 

Under  Rev.  St  1895,  art.  2565,  providing 
for  the  appointment  of  a  guardian  of  an  orphan 
In  the  county  where  the  orphfin  is  found,  the 
county  court  of  a  county  has  jurisdiction  to  ap- 
point a  cnardian  ot  an  orphan  brought  Into  the 
county  nom  the  residence  of  hia  last-surviving 
parent  by  an  uncle  of  the  orphan  residing  in  the 
county. 

[Ed.  Note. — For  cases  In  pointj^  see  Ont  Dig. 
vol.  25,  Guardian  and  Ward,  {  Id.] 

S,  Sams  —  Pbockedinos  to  Vacate  Sdbse- 
QUEST  Appointment — Pixadino — Denials. 
A  proceeding  by  a  person  claiming  to  be  the 
guardian  of  an  orphan  to  vacate  a  subsequent 
appointment  must  prove  his  appointment 
though  there  is  no  sworn  denial  of  the  allegaUon 
of  his  appointment  for,  nnder  Rev.  St.  1895. 

•Writ  ot  error  denied  by  Supreme  Court. 
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art.  2550,  authorizing  any  person  to  contest  any 
proceeding  which  he  deems  to  be  injurious  to  a 
ward,  etc.,  the  question  is  not  the  right  of  plain- 
tiff as  guardian  to  maintain  the  suit,  but  wheth- 
er there  is  ground  for  relief. 

Appeal  from  District  Court;  Btratb  County ; 
W,  J.  Oxford,  Judge. 

Proceedings  by  W.  L.  Hagan  to  vacate  the 
appointment  of  R.  !>.  Snider  as  guardian  of 
Bessie  B.  Snider.  From  a  Judgment  re- 
fusing to  vacate  the  appointment,  plaintiff 
appeals.     Affirmed. 

Martin  &  Qeorge  and  B.  0.  Logsdon,  for 
appellant     Oxford  &  Carton,  for  appellee. 

STEPHB2NS,  J.  Appellee  brought  Bessie 
B.  Snider,  his  niece  and  an  orphan  about 
eight  years  old,  from  Marietta,  Ind.  T.,  where 
her  last  surviving  parent  had  resided  and 
died,  to  bis  home  In  Erath  coimty,  Tex.,  to 
live  and  abide  with  him  there,  and  was  then 
appointed  guardian  of  her  person  and  estate 
by  the  county  court  of  that  county.  May  16, 
1005.  Appellant,  a  resident  of  the  Indian 
Territory  and  a  stranger  to  the  orphan,  by 
a  proceeding  Instituted  in  said  county  court, 
sougbt  to  have  this  appointment  vacated, 
and,  being  unsuccessful  both  In  that  court 
and  In  the  district  court  on  appeal,  has 
brought  the  case  here. 

The  grounds  of  attack  on  the  order  ap- 
pointing appellee  guardian  were  thus  stated 
In  appellant's  petition:  ^'That  said  order 
Is  void  and  of  no  effect  for  the  following 
reasons,  to  wit:  First,  because  this  court 
was  without  Jurisdiction  either  of  the  person 
or  estate  of  said  minor;  second,  because 
there  was  already  a  legal  guardian  of  the 
person  and  estate  of  said  minor,  duly  quali- 
fied and  acting  as  such,  appointed  by  a  court 
of  competent  Jurisdiction;  third,  because 
the.ai^llcation  upon  which  this  court  acted 
in  making  said  appointment  contained  false 
representations  and  was  a  fraud  upon  the 
court"  The  proof  failed  to  sustain  the  sec- 
ond and  third  grounds,  the  court  having  prop- 
erly excluded  the  certified  copy  offered  by 
appellant  to  show  his  alleged  prior  appoint- 
ment as  guardian  of  said  minor  by  the  Unit- 
ed States  Court  for  the  Southern  District 
of  the  Indian  Territory,  on  the  objection  that 
it  lacked  the  certificate  of  the  Judge  that  the 
attestation  of  the  clerk  was  in  due  form,  as 
required  in  article  905,  Rev.  St  U.  S.  [U.  S. 
Oomp.  St  1901,  p.  em. 

The  first  and  main  ground,  though  stated 
in  general  terms,  presents  for  determination 
the  question  whether  the  fact  that  the  last- 
surviving  parent  of  Bessie  B.  Snider  was  re- 
siding at  Marietta,  Ind.  T.,  at  and  for  two 
years  prior  to  the  time  of  his  death,  which 
occurred  April  8,  1905,  deprived  the  Texas 
court  of  Jurisdiction  to  appoint  a  guardian 
for  her  after  her  uncle  had  brought  her  to 
Texas  to  reside  with  him,  in  obedience  to 
the  dying  request  of  her  father?  The  argu- 
ment advanced  by  appellant  in  support  of  the 
affirmative  of  the  proposition  proceeds  on  the 


assumption  that  no  change  can  take  place 
In  the  residence  of  a  minor  after  the  death 
Of  the  last-surviving  parent,  and  the  district 
Judge  seems  to  have  adopted  this  view,  but 
further  held,  in  an  Interesting  opinion  re- 
viewing the  history  of  legislation  and  Judi- 
cial construction  affecting  the  question,  that 
under  our  present  statute  (Rev.  St  1895,  art. 
2665),  providing  for  the  appointment  of  a 
guardian  of  an  orphan  In  the  county  wtaa« 
such  orphan  is  found,  "residence,"  In  its 
technical  sense,  of  such  orphan  Is  not  es- 
sential to  the  power  of  the  probate  court 
to  appoint  a  guardian.  In  further  support 
of  this  view,  which  we  approve,  the  case  of 
De  La  Ifontanya  v.  De  Ia  Montanya,  112 
Cal.  181,  44  Pac.  354^  may  be  cited,  in  which 
it  was  held  that  the  mere  presence  of  an  In- 
fant might  confer  Jurisdiction;  the  Judge  us- 
ing the  following  language:  "Jurisdiction 
to  appoint  a  guardian  for  infants,  under  the 
American  system,  is  entirely  locaL  I  do  not 
doubt  that  the  mere  presence  of  infants 
within  a  Jurisdiction  Is  sufficient  to  confer 
Jurisdiction,  although  they  may  be  residents 
of  another  state.  But,  as  such  Jurisdiction 
Is  always  exercised  for  the  good  of  the  child, 
the  courts  would  never  allow  the  power  to 
be  used  for  purposes  of  oppression,  or  to 
prevent  an  infant  temporarily  within  its 
Jurisdiction  from  being  taken  away,  when 
Its  best  interests  required  it,  to  its  more  per- 
manent residence."  We  are  not,  however,  to 
be  understood  as  approving  the  assumption 
of  appellant  that  no  change  could  take  place 
in  the  residence  of  a  minor  after  the  death 
of  the  last-surviving  parent,  so  far  at  least 
as  the  appointment  of  a  guardian  Is  con- 
cerned. 

It  is  insisted  that  the  alleged  prior  appoint- 
ment of  appellant  as  guardian  In  the  Indian 
Territory  should  have  been  acc^ted  as  an 
established  fact  for  want  of  a  sworn  denial 
in  the  answer  of  appellant,  but  the  statute 
thus  Invoked  Is  Inapplicable  The  material 
question  at  Issue  was  no(  the  right  of  ap- 
pellant as  guardian  to  maintain  this  suit, 
which  was  unimportant,  since  the  statute 
(article  2559)  provides  that  any  person  has 
the  right' to  commence  any  proceeding  which 
he  considers  beneficial  to  the  ward,  but 
whether,  conceding  the  right  to  commence 
the  proceeding,  there  was  ground  tot  relief. 

Judgment  affirmed. 


POLAND  et  al.  v.  PORTER. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  28, 
1906.)      • 

1.   APFKAI/— ASSIONMKira    0>     BSB0B8— Statk- 
MENl. 

Where  no  statement  is  subjoined  to  a  propo- 
sition asserted  under  an  assignment  of  error  in 
a  brief,  as  required  by  rule  81  of  the  Court  of 
Civil  Appeals  (67  S.  W.  xvi),  the  asslgiiment 
will  not  be  considered  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die.  < 
vol.  3,  Appeal  and  Error,  |  3004.] 
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Z  Samk— CoFTino  AsaiomixNTB  of  Bbkob. 

Anixnments  of  error  not  copied  in  the  brief 
ai  required  b?  role  29  of  the  Conrt  of  Civil 
Appeals  (67  B.  W.  zr),  will  not  be  oonaidered 
on  appeal. 

VEd.  Note.— For  caaea  in  point,  aee  Cent.  Dif. 
Tol.  3,  Appeal  and  Error,  8  3094.] 

3.  Sams— Spkoifioatior  or  Ebsob. 

Where  an  assinunent  of  error  copied  in  a 
brief  does  not  distinctly  specify  anv  error  as 
required  by  Rev.  St.  1897,  art.  1018,  nor  does 
tbe  proposition  under  it,  as  required  by  rule 
30  of  the  Court  of  Civil  Appeals  (67  S.  W.  xvj, 
the  assignment  will  not  be  considered  on  appeaL 
[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  »  2997,  2998.] 

4.  SAia. 

Aasifcmnents  of  error  not  followed  by  a 
proposition,  nor  having  a  statement  subjoined  as 
required  by  the  rules,  will  not  be  considered  on 
appeaL 

[Ed.  Note.— For  caaea  in  poiAt,  see  C3ent  Dig. 
vol.  3,  Appeal  and  Error,  {  3000.] 

5.  AcKHOWUSDGjnSHT  —   SUFTICIEHOT  —  MAB- 

RiTO  Womsif. 

Where  a  deed  by  a  husband  and  wife  was 
not  privily  acknowledged  by  the  wife,  it  was  ab- 
solutely void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  1,  Admowledgment,  {  61.] 

6.  DEIDS— BVIDBNCE— SUFFICIENOT. 

The  statement  of  a  witness  that  there  was 
a  deed  from  the  B.  heirs  to  a  certain  person,  was 
not  sufficient  proof  of  its  execution,  being  a 
mere  statement  of  a  conclusion  without  any 
facts  on  whicli  it  was  based. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  i  616.] 
'.  Sams— PBESTnrpTiOHB— Claim  of  Title. 

An  open  and  notorious  claim  of  ownership 
of  land  for  a  lone  time  does  not  raise  a  pre- 
imnption  of  law  tnat  there  has  been  a  convey- 
tncet 

[Ed.  Note.— For  case*  in  point,  see  Gent  Dig. 
voL  16,  Deeds.  8  562.] 

i.  ADTEB8B  Possession- Ddkation — Sttbpeh- 
MOH  OF  Limitations. 

Under  Bev.  St  1879,  art  3195,  which  toolt 
effect  September  1,  1879,  providinK  that  a  party 
can  acquire  only  160  acres  of  land  by  tbe  stat- 
nte  of  limitations,  persons  who  went  into  pos- 
aeasion  of  land  in  1861  could  not  acquire  title 
hj  10  years'  possession  to  more  than  160  acres. 
Of  virtue  of  Pasch.  Dig.  art.  4624;  the  statute 
»( limitations  having  been  susnended  from  Jan- 
naiy  28.  1861  to  March  30,  1870. 

Appeal  from  District  Conrt,  Harris  Comi- 
ty; Chas.  E.  Ashe,  Judge. 

Action  by  W.  P.  Porter  against  F.  M. 
Poland  and  others.  From  a  Judgment  in 
(aror  of  plalntUt,  defendants  appeal.  Af- 
flnned. 

A  H.  Jayne,  for  appellants.  M.  T.  Fakes 
and  Baldwin  ft  Christian,  for  appellee. 

NEILL,  J.  This  suit  was  brought  on  the 
19th  of  September.  1904,  by  W.  P.  Porter 
aialnst  F.  M.  Poland  and  wife,  H.  N.  Poland, 
and  William  Mobbs  and  wife,  Silvlan  Mobbs, 
In  trespass  to  try  title  to  a  tract  of  535  acres 
of  land,  which  tract  includes  50  acres  known 
u  the  "Tjet  and  Davis  tract,"  which  Is  ex- 
cluded from  the  suit  Besides  the  usual  al- 
legatlona  in  petitions  of  actions  of  this  char- 
acter, the  plalntUT  alleged  title  to  the  prem- 
1ms  under  and  by  virtue  of  the  three,  &ve, 


and  ten  year  statutes  of  llmiltation.  The 
defendants,  after  Interposing  a  general  d» 
murrer,  a  plea  of  not  guilty,  and  special 
denials  of  plalntlfTs  title  under  the  statute 
of  limitations,  answered  by  a  cross-blU,  set- 
ting up  title  In  themselves  under  a  regular 
chain  of  title  from  the  heirs  of  A.  R.  Bodman, 
the  original  grantee  of  the  land  In  contro- 
versy, and  prayed  judgment  therefor.  The 
case  was  tried  by  the  court  without  a  Jury, 
who  rendered  Judigment  in  favor  of  tbe  plain- 
tiff, W.  P.  Porter,  for  270  acres  of  the  tract 
Involved  In  the  suit,  and  in  favor  of  the  de- 
fendants for  the  remainder  of  the  tract,  ex- 
cept the  two  small  tracts  of  25  acres  each, 
claimed  as  the  Davis  and  Lee  tracts,  which 
were  excluded  by  plalntlfTs  petition  from 
the  land  sued  for.  To  this  Judgment  the  de- 
fendants, as  well  as  the  plaintiff,  excepted, 
and  gave  notice  of  appeal.  The  appeal  was 
perfected  by  the  defendants,  and  the  plain- 
tiff has  filed  cross-assignments  of  error. 

The  appellee  objects  to  our  considering 
appellants'  brief,  or  any  assignment  In  It, 
because  It  does  not  conform  to  the  rules  of 
this  court  Tbe  objection  is  well  founded,  as 
we  shall  demonstrate.  The  first  assignment 
of  error  copied  Is  as  follows:  "The  court 
erred  In  overruling  [defendants']  appellants' 
motion  to  suppress  the  deposition  of  Allen 
Fitzgerald,  because  it  was  Improperly  taken 
by  the  notary,  with  the  assistance  of  one  of 
the  attorneys  for  plaintiff,  as  set  out  In  the 
motion  to  suppress  the  same,  as  shown  by 
bill  of  exception."  The  proposition  asserted 
under  this  assignment  is:  "It  is  not  proper 
that  either  party  or  their  attorney  should  be 
present  when  a  deposition  Is  taken."  No 
statement  whatever,  as  Is  required  by  rule 
31  of  this  court  (67  S.  W.  xvl),  is  subjoined 
to  explain  or  support  tbe  proposition.  Tbe 
rules  of  Courts  of  Civil  Appeals  prescribed 
by  tbe  Supreme  Conrt  are,  with  some  emen- 
dation, those  promulgated  by  that  court  for 
briefing  causes  before  It  when  It  had  the  ap- 
pellate Jurisdiction  since  given  the  several 
Courts  of  Civil  Appeals.  They  were  Intended 
to  obviate  the  necessity  of  a  critical  examina- 
tion and  thorough  study  of  the  numerous  and 
ofttlmes  voluminous  records  for  the  purpose 
of  eliminating  important  questions  of  law  and 
fact  from  tbe  great  mass  of  matter  contained 
In  them  by  requiring  the  parties,  through 
their  counsel,  to  assume  tbe  responsibility 
of  selecting  the  material  questions  -at  issue, 
as  presented  by  the  record,. and  to  set  than 
forth  by  their  briefs  In  such  a  way  as  to 
exhibit  them  plainly  to  the  court  and  as 
may  require  the  counsel  to  meet  each  other 
understandlngly  in  the  consideration  and  dis- 
cussion of  the  same  questions.  Texas  Land 
Company  v.  Williams,  48  Tex.  603.  If  the 
difficulties  then  existing  were  so  great  as  to 
require  .the  promulgation  and  enforcement  of 
such  rules  to  obviate  them,  when  there  were 
only  28  district  Judges,  how  much  greater  are 
the  reasons  for  requiring  the  rules  to  be  en- 
forced now,  when  we  have  66  district  Judges, 
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beeldea  ootnitT  judges  In  every  organlseed 
waatj  in  the  state,  wltb  records  encmnbered 
by  reports  of  stenographen  containing  eyery 
question  atdced  a  witness,  every  word  of  bis 
answer,  all  the  original  documentary  evidence 
Introduced,  every  objection  made  to  the  In- 
troduction of  testimony,  besides  the  side-bar 
remarks,  and  colloquies  of  counsel,  with  a 
few  dry  remarks  of  the  trial  Judge  throws  in 
to  make  good  measure  and  swell  the  cost 
of  litigation. 

But,  recurring  to  appellants'  first  assign- 
ment of  error  and  the  proposition  under  It, 
It  does  not  seem  that  the  proposition  is  con- 
tained In  or  can  be  evolved  from  the  assign- 
ment; It  indicates  that  the  d^osition  was 
taken  by  a  notary  with  the  assistance  of  one 
of  plaintiffs'  attorneys;  and  the  objection 
urged  by  the  proposition  seems  to  be  the 
Impropriety  of  dtber  party  to  the  suit  or 
their  attorney  being  present  when  a  deposi- 
tion Is  being  taken.  But  let  It  be  conceded 
that  the  proposition  can  be  evolved  from  the 
assignment,  as  the  required  statement  In 
compliance  with  the  rule  referred  to  does  not 
appear  In  connection  with  It,  It  cannot  be 
ascertained  without  searching  the  record 
that,  if  a  motion  was  made  to  suppress  the 
d^XMUtlon,  It  was  in  writing,  or  that  an  at- 
torney of  either  party  was  present  when  it 
was  taken,  or  whea  the  deposition  was  taken 
(for  this  would  be  material  In  determining 
whether  the  presence  of  an  attorney  was 
ground  for  suppressing  the  deposition)  or 
whether  the  deposition  was  read  In  evidence ; 
or.  If  it  was,  whether  it  contained  such  evi- 
dence as  would  likely  influence  the  Jury  to 
the  prejudice  of  appellants  in  finding  Its  ver- 
dict Nor  can  we  know  from  the  brief  that 
a  bin  of  exceptions  was  reserved  by  the  ap- 
pellants to  the  ruling  of  the  court  upon  the 
motion.  As  to  all  these  matters  we  are  left, 
by  the  brief,  entirely  In  the  dark.  And  we 
are  neither  reqolred  nor  are  we  disposed  to 
obtain  light  upon  them  by  searching  the 
record. 

The  second  assignment  Is  not  copied  in  the 
brief,  and,  therefore,  must  be  regarded  as 
abandoned.  Rule  29  (67  S.  W.  xv).  TUs  Is: 
"The  court  erred  In  giving  Judgment  for 
plaintiff.  Porter,  for  any  of  the  land  In  con- 
troversy whatever,  because  there  was  no 
proof  whatever  that  plaintiff,  or  any  one 
through  whom  he  claimed,  had  adverse  pos- 
session of  the  land  adjudged  to  plalntifT  for 
the  period  of  time  required  by  the  three,  five 
or  ten  years'  statute  of  limitations,"  appel- 
lants' third  assignment  of  error.  It  Is  not 
followed  by  a  proposition.  If  It  should  it- 
self be  regarded  as  a  proposition,  It  should 
not  be  considered,  because  not  followed  by  a 
statement  of  such  proceedings  contained  In 
the  record  as  la  necessary  and  sufficient  to 
explain  It  as  Is  required  by  rule  31  (67  8. 
W.  XTi).  See  Railway  v.  8t  John  (Tex. 
Civ.  App.)  88  8.  W.  297;  W.  U.  Tel.  Ck).  v. 
Bell  (Tex.  Civ.  App.)  92  S.  W.  1036;  Mc- 


Allen  T.  Raphael  (Tex.  Civ.  App.)  96  S.  W. 
760. 

The  fourth  assignment  of  error  copied  in 
appellants'  brief  does  not  distinctly  eipeelty 
any  error,  as  la  required  by  article  1018,  Rev. 
8t  1897;  nor  does  the  proposition  under  It, 
as  is  required  by  rule  30  of  this  court  (67  S. 
W.  XT).  Besides,  the  so-called  pn^weitlon 
has  no  statement  subjoined  as  is  required  by 
rule  31,  unless  the  asslgnmait  itself  can  be 
taken  as  such  statement  If  it  should  be  so 
taken,  then  there  would  be  no  assignment  of 
error  upon  which  to  predicate  the  proposition. 

Neither  the  fifth,  sixth,  seventh,  nor  ninth 
assignments  Is  followed  by  a  proposition,  nor 
has  a  statement  subjoined  as  required  by  the 
rules.  The  proposition  under  the  eighth  as- 
signment of  error  has  no  statement  subjoined 
as  Is  required  by  rule  31. 

As  there  Is  no  assignment  of  error  pre- 
sented In  appellants'  brief  in  such  a  manner 
as  requires  its  consideration,  and  there  be- 
ing no  fundamental  error  in  the  Judgment,  in 
so  far  as  It  Is  against  them,  such  Judgment 
against  them  will  be  affirmed.  Walker  v.  T. 
&  N.  O.  Ry.  Co.  (Tex.  Civ.  App.)  75  S.  W. 
47.  This  disposition  of  the  defendants'  appeal 
leaves  us  nothing  to  consider  save  that  of  the 
plaintiff  on  his  cross-assignments  of  error. 
For  convenience  our  conclusions  of  fact,  and 
to  some  extent,  the  evidence  upon  which  they 
are  based,  will  be  stated  in  disposing  of  bis 
cross-assignments  of  error. 

The  first  cross-assignment  of  error  com- 
plains of  the  Judgment  In  favor  of  defendants 
for  any  part  of  the  land,  and  of  the  court's 
refusing  to  render  Judgment  for  plaintiff  for 
the  entire  tract  sued  for.  It  is  first  con- 
tended under  this  assignment  that  the  undis- 
puted evidence  shows  that  the  heirs  of  A. 
R.  Bodman,  the  grantee,  conveyed  the  land  In 
controversy  to  George  H.  Bringhurst.  and 
that  plaintiff  has  a  regular  chain  of  title  to 
the  same  extoidtng  from  Bringhurst  to  him- 
self. The  evidence  Introduced  by  plaintiff 
himself  shows  that  after  A.  R.  Rodman's 
death  his  widow,  Jane  Bodman,  In  1842,  mar- 
ried P.  P.  Morey,  and  that  on  the  15th  of 
March  of  that  year  F.  P.  Morey  and  his  wife 
undertook  to  convey  the  land  in  controversy 
by  a  deed  of  that  date  to  Charles  Bigelow. 
This  deed,  however,  was  not  privily  acknowl- 
edged by  Mrs.  Morey  as  required  by  statute, 
and  was  therefore  absolutely  void,  and  con- 
ferred no  title  to  Blgelow.  On  the  8th  of  No- 
vember, 1842,  Charles  Blgelow,  by  a  deed  of 
that  date,  conveyed  the  tract  of  land  la  con- 
troversy to  George  H.  Bringhurst;  on  X>e- 
cember  10,  1844,  Bringhurst  deeded  it  to 
Thomas  Nells ;  on  January  17,  1866,  Thomas 
Nells  and  wife,  by  ttaeir  deed  of  that  date, 
conveyed  it  to  E.  Pacard;  on  February  9, 
1882,  Pacard  conveyed  it  to  Eidward  Turner, 
and  on  April  9,  1886,  Turner  conveyed  It  to 
the  plaintiff,  W.  P.  Porter.  So  It  will  be  seen. 
the  deed  from  Morey  and  wife  to  Blgelow 
being  void,  the  plaintiff  acquired  no  title  by 
this  chain  of  conveyances.   He  contends,  how- 
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erer,  that  he  had  a  deed  from  the  Bodman 
beln  direct  to  George  H.  Bringhurst  This 
cootoitlon  Is  based  solely  upon  the  deposi- 
tion of  plaintiff  himself. 

He  waa  asked  these  questions:  "Did  yon 
or  not  In  1886  receive  a  deed  from  E.  P.  Tor- 
aet  to  685  acres?  Do  yon  not  know  that  the 
land  described  In  said  deed  Is  a  part  of  the 
land  patented  to  Bodman  as  patent  145?"  Be 
answered:  "I  have  bought  the  land  from  E.  P. 
Turner  of  Dallas,  Tex.,  on  April  29,  1886.  I 
bought  the  entire  535  acres.  I  know  that  the 
land  defKTibed  In  said  deed  was  a  part  of  the 
land  patented  to  the  heirs  of  A.  R.  Bodman  by 
patoit  No.  145.  I  know  that  Turner  turned 
ojtr  to  me  a  deed  from  George  H.  Bringhont 
to  Thomas  Nells,  and  a  deed  from  Nells  to  E. 
Pacard,  and  a  deed  from  E.  Pacard  to  E.  P. 
Turner.  There  was  also  a  deed  from  the  Bod- 
man heirs  to  George  H.  Bringhurst"  The 
last  sentence  of  this  answer  Is  the  only  basis 
famished  by  the  evidence  in  the  record  for 
this  contention  of  plaintiff.  The  names  of  the 
parties  who  executed  such  deed  are  not  shown. 
In  ordor  for  It  to  be  said  that  such  deed  was 
made  by  the  heirs  of  Bodman,  it  must  be 
shown  who  his  heirs  were  when  the  deed  was 
made.  This  and  the  execution  of  the  deed 
should  have  been  proved  by  some  means  reo 
agnized  by  the  law  before  its  contents  could 
be  considered  as  evidence.  True,  it  Is  shown 
that  all  of  the  deeds  delivered  by  Turner  to 
plahitlff  were  destroyed  by  fire,  and  the  origi- 
nals could  not,  therefore,  be  produced  in  evi- 
dence; This,  however,  did  not  dispense  with 
tecondary  evidence  as  to  their  execution  and 
flieir  contents.  The  statement  of  plaintiff  in 
bis  deposition:  "There  was  also  a  deed  from 
the  Bodman  belrs  to  George  H.  Bringhurst" 
—Is  ma«Iy  the  statement  of  a  conclusion 
without  any  facts  upon  which  It  can  be  based. 
It  cannot,  therefore,  he  said  that  the  trial 
lodge  sboold  have  held  as  a  matter  of  law 
wltii  plaintiff  In  his  contention. 

Again,  it  is  contended  by  the  plaintiff  that 
it  was  ttie  duty  of  the  trial  court  to  presume 
a  conveyance  of  the  land  from  the  heirs  of 
Bodman  to  George  H.  Bringhurst,  through 
whom  plaintiff  claims,  on  account  of  the  long 
period  of  time  during  which  open  and  no- 
torious claim  of  ownership  of  the  property 
has  been  asserted  by  those  under  whom  he 
claims  against  the  heirs  of  Bodman.  This 
contention  cannot  be  maintained.  Such  a 
presumption  Is  always  one  of  fact,  and  never 
of  law ;  and  It  is  for  a  Jury  or  a  court  sitting 
tt  a  Jury,  to  determine  whether  such  a  pre- 
sumption arises  from  the  facts  in  evidence; 
and,  even  if  it  does,  to  determine  whether  It 
It  raffldent  proof  of  the  ultimate  fact  sought 
to  be  established  by  it;  that  is,  as  in  this 
case,  a  conveyance  of  the  land  in  controversy 
wu  made  to  Bringhurst,  or  those  through 
whom  plaintiff  claims.  It  Is  much  more  plau- 
dble,  as  well  as  ccmslstent  with  the  facts,  that 
the  assertion  of  title  to  the  premises  by  plain- 


tiff and  those  under  whom  he  claims  was  un- 
der and  through  the  chain  of  title  Introduced 
In  evidence  extending  from  Morey  and  wife 
to  Bringhurst  and  through  him  to  plaintiff, 
than  it  would  be  to  presume  a  grant  from  the 
heirs  of  Bodman  to  Bringhurst  or  to  any  of 
the  parties  through  whom  the  plaintiff  claims.. 

Another  contention  of  plaintiff  under  this 
assignment  Is  that  the  evidence  shows  con- 
clusively that  be,  and  those  through  whom  he- 
claims,  have  held  peaceable  adverse  posses- 
sion of  the  land  In  controversy  under  deeds 
duly  recorded,  cultivating,  using,  and  enjoy- 
ing the  same,  and  paying  the  taxes  thereon 
for  more  than  five  years  prior  to  the  Institu- 
tion of  this  suit,  and  that  be  has,  therefore, 
title  to  the  same  under  the  five-year  statute 
of  limitation.  The  deed  from  George  H.  Bring- 
hurst to  the  535  acres  to  Thomas  Nells  was 
filed  for  record  March  24,  1845,  and  duly  re- 
corded in  Harris  county,  Tex.  Plaintiff 
claims  that  the  undisputed  evidence  shows 
that  Nells  took  possession  of  this  land  In  1844, 
and  continued  to  live  upon  it  from  that  time 
to  the  year  1858 ;  and  that,  during  such  peri- 
od be  paid  all  the  taxes  due  upon  said  premi- 
ses. The  evidence  as  to  Nells  being  in  pos- 
session during  that  period  is  by  no  means  sat- 
isfactory; for  It  seems  to  us,  from  a  care- 
ful study  and  consideration  of  the  testimony, 
that  It  tends  much  stronger  to  show  that  Nells 
was,  during  that  period  of  time,  residing  in 
the  city  of  Houston,  Tex.,  where  he  was  en- 
gaged in  a  business  that  required  him  to  em- 
ploy all  of  his  time  there.  At  any  rate  the 
evidence  upon  such  Issue  Is  not  such  as  would 
authorize  this  court  to  disturb  the  finding  of 
the  trial  Judge  upon  It 

Finally,  it  is  contended  und»  this  assign- 
ment that  plaintiff  was  entitled  to  recover  all 
of  the  land  by  virtue  of  the  10-year  statute- 
of  limitation.  He  claims  that  he  acquired 
title  by  limitation  under  this  statute,  both 
through  Nells  and  Lee  and  Davis.  There 
was  no  privity  of  possession  l>etween  Nells 
and  Lee  and  Davis,  even  if  it  should  be  con- 
ceded that  Nells  was  ever  in  possession  of  the 
premises.  Certainly  such  facts  are  not  shown 
as  would  enable  him  to  prescribe  under  the 
10-year  statute.  Besides,  if  he  was  in  pos- 
session at  any  time,  the  evidence  falls  to  show 
such  facts  as  would  aiable  plaintiff  to  tack 
his  possession  to  such  possession  as  Nells  may 
have  had.  He  must  therefore  depend  upon 
the  possession  of  Lee  and  Davis  to  make  out 
the  10-year  statute  of  limitation.  The  facta 
in  regard  to  this  issue  are  substantially  as  fol- 
lows: In  April,  1886,  after  plaintiff  pur- 
chased the  land  ttom  Edward  Turner,  he 
went  on  the  premises  and  found  Mrs.  liee  and 
T.  J.  Davis  in  possession,  each  having  in- 
closed in  separate  parcels  about  26  acres  <^ 
the  land ;  Davis  claiming  160  acres  of  It— the 
boundaries  of  which  were  not  designated— and 
Mrs.  Lee  claiming  the  balance  of  the  536-acre 
tract    He  compromised  with  these  parties  by 
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taking  a  deed  from  them  to  the  entire  tract 
with  the  exception  of  26  acres  claimed  by  each 
of  them,  re^pectlTely,  agreeing  to  convey  to 
each  of  them,  in  consideration  of  their  deed 
to  him,  the  26-acre  tracts  that  they  were, 
respectlrely,  In  posseSBion  of  at  that  time. 
There  Is  evidence  to  show  that  Wilson  Lee  In 
1861  bought  out  an  Improvement  made  by  O. 
L.  Durden,  who  was  on  the  tract  at  that  time, 
and  went  into  possession  of  such  improve- 
ment After  this  sale  Durden  came  back  and 
made  another  improvement  on  the  land  which 
be  afterwards  sold  to  T.  3.  Davis,  who  took 
possession  of  the  same,  it  being  about  eight 
or  ten  acres  under  fence  and  in  cultivation. 
It  Is  not  clear  from  the  evidence  when  Wil- 
son Lee  went  into  possession  of  the  land.  It 
may  have  been  as  early  as  1858  or  1859,  but 
there  Is  no  proof  of  any  claim  to  any  part  of 
the  land  or  of  occupancy  and  cultivation  by 
1^6  until  be  purchased  the  improvements 
thereon  from  Durden.  Lee  died  or  was  killed 
In  1862,  and  the  evidence  reasonably  tends  to 
show  that  his  wife,  Matilda,  with  her  cbih 
dren  remained  In  possession  of  the  Improve- 
ments, used,  cultivated,  and  enjoyed  the  sanxe 
from  the  time  of  her  husband's  death,  claim- 
ing 375  acres  of  the  tract,  which  was  all  of  It, 
except  160  acres  claimed  by  Davis,  until  in 
June,  1887,  when  she  and  Davis  made  the 
deed  to  the  plaintiff.  Davis  likewise  remain- 
ed in  possession  of  the  eight  or  ten  acres 
containing  the  improvements  that  he  bought 
from  Durden,  from  1861,  or  1862,  using,  cul- 
tivating, and  enjoying  the  same,  claiming 
i'JO  acres  of  the  tract  until  he  sold  all  of  his 
Interest  except  26  acres  to  the  platntlfr  In 
1887. 

The  plaintiff  claims  that  under  these  facts 
Mrs.  Lee  and  T.  J.  Davis,  by  virtue  of  article 
4624,  Paschal's  Dig.,  acquired  title  to  the  en- 
tire tract  of  635  acres ;  and  that,  by  virtue  of 
their  deed  to  him,  he  acquired  the  entire  tract, 
save  the  50  acres  reserved  by  them.  It  must 
be  remembered  that  from  January  28,  1861, 
to  March  30,  1870,  the  statute  of  limitation 
was  suspended,  and,  consequently,  did  not  run 
In  this  state.  That  Is  to  say,  that  during  9 
years  2  months  and  28  days  of  the  period  that 
these  vendors  of  the  plaintiff  were  in  posses- 
sion, the  statute  of  limitation  did  not  run  in 
their  favor.  In  other  words.  It  did  not  be- 
gin to  run  until  the  30th  of  March,  1870.  Un- 
der article  8195,  Rev.  St  1879,  a  party  could 
acquire  only  160  acres  by  the  statute  of  limi- 
tation. The  Revised  Statutes  just  referred 
to  took  effect  September  1,  1879.  Therefore, 
excluding  the  period  that  the  statute  of  limi- 
tations was  supended,  neither  Lee  nor  Davis 
acquired  more  than  160  acfes  each  by  limita- 
tion ;  and  plaintiff  by  his  purchase  from  them 
could  have  acquired  no  more. 

This  disposes  of  all  the  questions  raised  by 
plaintiff  on  bis  cross-assignments  of  error, 
and  requires  an  affirmance  of  the  judgment 
as  against  him.  Wherefore  the  judgment  of 
the  district  court  Is  entirely  affirmed. 


ST.  PAUL  FIRE   &  MARINE  INS.   CO.  t. 
STOGNERetaL' 

(Court  of  Civil  Appeals  of  Texaa.    Oct  27,' 
1906.    Rehearing  Denied  Dec.  1,  1906.) 

1.  iRStTBANCK-'lNCDMBBAnOKB — ElKOWLEDQI 

OF  A  oBNT— Estoppel. 

Where  a  member  of  a  firm  engaged  in  the 
inaurance  basiness  and  agent  of  the  inaorer  ac- 
quired knowledge  of  an  Incumbrance  on  properQr 
Insured  in  the  course  of  the  business  of  the  firm, 
such  knowledge  was  chargeable  to  the  insurer, 
though  the  partner  acquiring  the  knowledge  wu 
not  the  one  who  subsequently  wrote  the  policy. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {§  968-974.] 

2.  8aMZ — AtTTHOBITT  OF  AOENTB— BVIDKHCI. 

Where,  In  an  action  on  a  policy  on  certain 
gin  property,  written  by  defendant's  local  agents, 
defendant  claimed  that  the  local  agents  had  no 
authority  to  write  such  risks,  but  were  required 
to  submit  them  to  defendant's  general  agents, 
evidence  that  on  a  previous  occasion  the  local 
agenta  had  forwarded  an  application  for  a  giu 
risk  to  the  general  agents,  which  was  returned 
with  instructions  to  issue  the  policy  themselves, 
and  that  thereafter,  shortly  Defore  and  after 
writins;  the  policy  in  question,  sndi  local  agents 
wrote  gin  risks  and  dally  reported  the  same  to 
the  general  agents,  was  admissible  to  show  the 
local  agents'  authority. 
8.  Appeal— Disposition  of  Cause. 

Where,  In  an  action  on  a  policy,  defendant 
proved  that  the  premium  had  never  been  paid, 
and  defendant  did  not  seek  to  have  the  same 
deducted  from  the  judgment  for  plaintiff  in  the 
trial  court,  the  amount  would  be  deducted  on  ap- 
peal and  the  judgment  as  reformed  affirmed  with- 
out costs  against  appellees. 

Appeal  from  District  Court  Oomanche 
County;    H.  R.  LIndsley,  Judge. 

Action  by  W.  Bi.  Stogner  and  others  against 
the  St  Paul  Fire  &  Marine  Insurance  Com- 
pany. Prom  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Carden  &  Garden  and  E.  G.  Senter,  for  ap- 
pellant   Goodson  &  Goodson,  for  appelleea 

Statement 

STEPHENS,  J.  The  policy  of  Insurance 
declared  on  was  issued  to  W.  E.  Stogner,  Au- 
gust 23,  1905,  and  was  to  go  into  effect  Au- 
gust 29,  1905,  and  run  till  August  29,  1906. 
It  was  Issued  by  J.  R.  Eanes  &  Co.,  a  firm 
of  Insurance  agenta,  composed  of  J.  R. 
Eanes  and  H.  N.  Goodson,  local  agenta  for 
appellant  at  Comanche,  Tex.,  and  covered 
certain  gin  property  belonging  to  Stogner  in 
that  county,  which  was  destroyed  by  fire 
August  31,  1905.  Appellant  resisted  recovery 
on  various  grounds,  but  mainly  because  the 
application  made  by  Stogner  failed  to  disclose 
the  existence  of  a  second  mortgage  on  the 
property,  which  was  a  material  misrepresen- 
tation and  a  breach  of  warranty.  The  only- 
mortgage  mentioned  in  the  application  was 
one  In  favor  of  the  Eellett-Chatham  Machin- 
ery Company,  securing  a  debt  of  about  |1,400. 
whereas  the  Comanche  Cotton  Oil  Company 
held  a  second  mortgage  to  secure  Ita  debt  of 
about  $1,500.  The  authority  to  Issue  policies 
of  Insurance  on  gin  property  was  not  confer- 
red originally  on  Eanes  &  Co.,  although  the 

•Writ  of  error  denied  by  Supreme  Court 


Digitized  by 


Google 


rex.} 


Err.  PAUL  FIRE  A  MARINJO  INS.  CO.  t.  STOGNSB. 


219 


toma  of  Oielr  commission  seem  broad  enongb 
to  hare  included  It,  but  the  general  agents, 
Crorena   &   Kelley,   of   Honston,  Tex.,   who 
alone  iKieseesed  It,  seem   to  have  Impliedly 
consented  for  the  local  agents  to  Issue  this 
and  similar  pollciea  about  that  time.    Neither 
tbe  general  agoits  nor  J.  R.  Eanes,  who  ac- 
cepted the  application  and  issued  the  policy, 
had  any  knowledge  pf  the  second  mortgage, 
bnt  H.  N.  Ooodson,  the  partner  of  I<anes  In 
tbe  insarance  business,  was  aware  of  It,  and 
on  that  ground  appellant  was  held  to  be  es- 
tbiiped  from  ayalllng  itself  of  this  defense. 
Besides  being  a  partner  of  Eanes  In  the  in- 
sarance business,   Ooodson  was  In  partner- 
ship with  his  father  In  the  law  practice,  de- 
voting most  of  bis  time  to  that  pursuit,  and 
In  the  latter  capacity  had  drawn  the  second 
mortgage  as  attorney  for  the  Comanche  C!ot- 
ton  Oil  Company.    Proof  of  this  fact  was 
made  before  the  Jury,  over  the  objections  of 
appellant,  but  when,  at  a  subsequent  stage 
of  the  trial,  appellees  asked  the  court  to  ex- 
clude the  evidence,  which  the  court  ofCered 
to  do,  appellant  objected  to  this  also,  on  the 
gromid  tliat  the  court  could  not  thns  nndo 
the   wrong    already   done  in  admitting   it 
However,  In  the  charge  the  court  required 
the  Jury  to  disregard  this  evidence  entirely, 
and  to  look  alone  to  the  evidence  of  sncb 
biowledge  of  the  second  mortgage  as  Oood- 
jon  may  have  acquired  "while  actually  trans- 
acting the  business  of  defendant  company 
in  connection  with  this  policy";    appellees 
having  introduced  testimony  tending  to  prove 
that  a  few  weeks  before  the  policy  was  Issned 
notice  of  the  second  mortgage  was  brought  to 
the  attention  of  Ooodson  while  he  was  en- 
gaged in  soliciting  the  manager  of  the  Coman- 
die  Cotton  Oil    Company   to   assist  him    in 
indndng  Stogner  to  take  out  insurance  on 
his  gta  property,  Stogner  having  previously 
promised  Goodson  to  give  Eanes  &  Co.  the 
bnsinesB  If  he  concluded  to  insnre  It,  in  which 
case  Goodaon  had  directed  htm  to  go  to  Eanes 
for  the  policy.    The  testimony  of  the  mana- 
ger of  the  cotton  oil  company  was  as  follows : 
"H.  N.  Goodson  came  to  me  and  said  he  had 
b«en  talking  to  Stogner  about  Insuring  hia 
gin;  that  the  old  policy  was  about  to  expire, 
and  that  It  would  be  a  good  idea  for  me  to 
shove  him  up  a  little;   that  he  might  be  a 
little  negligent  abont  it.    I  told  him  I  under- 
stood that  Mr.  Stogner  was  on  a  trade  to 
sell  bis  gin,  and  that,  If  he  didn't  sell  it,  I 
vanted  him  to  see  to  It  that  he  didn't  let  hia 
policy  nm  out    I  told  him  that  I  would  like 
to  Bee  the  trade  with  Head  go  through,  that 
I  was  going  to  make  it  if  I  could,  and  that  I 
didn't  want  the  policy  to  nm  out,  because  we 
bad  a  deed  of  trust  on  the  property.    I  said 
that  I  thought  ^  b®  would  sell  to  Mr.  Head, 
that  would  put  our  debt  in  better  shape,  as 
llr.  Head  would  be  better  prepared  to  run 
the  gin  and  had  had  more  experience  in  the 
bwineas." 
One  portion  of  the  property  Insured  seems 


to  have  been  subject  to  the  three^inarter 
clause  of  the  policy,  bnt  the  amount  of  the 
verdict  on  thia  Item  did  not  exceed  three- 
fourths  of  the  value,  as  shown  by  the  testi- 
mony. The  pronium,  which  amounted  to 
$135,  was  not  paid  by  Stogner  when  he 
received  the  policy,  the  local  agents  not  re- 
quiring its  payment  but  indulging  him,  ac- 
according  to  their  custom,  until  about  the  Ist 
of  November  following.  Immediately  aftec 
the  fire  they  remitted  to  the  general  agents 
the  amount  of  the  premium,  who  declined 
to  receive  it  The  cotton  oil  company  also 
tendered  the  amount  of  the  premium.  In 
the  answer  of  appellant  the  falliu-e  to  pay 
the  premium  was  pleaded  in  defense  of  the 
action,  together  with  a  tender  back  of  the 
same,  but  no  effort  was  made  by  it  in  the 
court  below  to  have  the  amount  of  the  prem- 
ium deducted  from  the  amount  of  the  losa. 

Conclusions. 

On  the  issue  of  estoppel  arising  out  of 
notice  to  Goodson  of  the  second  mortgage, 
the  case  may  seem  a  hard  one  for  the  in- 
surance company,  but  we  are  unable  to  dis- 
tinguish It  In  principle  from  that  of  Queen 
Insurance  Co.  of  America  v.  May  et  al.  (Tex. 
Oiv.  App.)  43  S.  W.  73,  In  which  It  was  held 
that  the  insurance  company  was  estopped 
on  account  of  the  uncommonlcated  knowl- 
edge of  a  partner  of  the  agent  who  wrote 
the  policy.  The  principle  Involved  In  that 
case  and  others  hi  line  with  It  is  thus  stat- 
ed in  Mechem  on  Agency,  i  725,  p.  656: 
"But,  where  two  agents  are  employed  to  ac- 
complish the  same  object  notice  to,  or 
knowledge  by,  one  of  them  only,  is  notice  to 
the  principal,  although  the  one  to  whom  no- 
tice is  given  is  not  the  one  who  finally  ac- 
complishes the  object  and  although  the 
agent  who  had  the  notice  or  knowledge  did 
not  impart  it  to  hia  principal."  In  seeking 
the  aid  of  others  to  obtain  a  policy  of  In- 
surance for  appellant,  Ooodson  was  acting 
within  a  scope  of  hia  powers  and  in  fur- 
therance of  hia  prindpal's  business,  and  what 
was  brought  to  his  attention  while  thus  en- 
gaged must  be  Imputed  to  his  principal. 
This  defense  was  correctly  and  fairly  sul)- 
mitted  to  the  Jury  in  the  charge  of  the  court, 
and  the  evidence  warranted  a  finding  in  fa- 
vor of  appellees  on  it 

Another  important  defense  was  the  al- 
leged want  of  authority  in  the  local  agents 
to  Issue  the  policy.  But  as  already  stated, 
while  the  power  to  Issue  policies  of  insur- 
ance on  gin  property,  as  a  general  rule,  was 
not  to  be  exercised  by  local  agents  (and 
Eanes  &  Co.  so  understood  it),  it  being  the 
duty  of  local  agents  to  forward  applications 
for  sucb  risks  to  the  general  agents,  yet  the 
circumstances  surrounding  the  Issuance  of 
the  policy  In  question  tended  to  prove  the 
abrogation  of  this  rule  Ju^  prior  to  its  is- 
auance  so  far  as  Eanes  &  Co.  were  concern- 
ed, and  the  Jury  were  warranted  In  so  find- 
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Ing.  In  obedience  to  the  general  rule,  Eanes 
&  Oo.  bad  forwarded  an  application  for  a 
gin  risk  to  OraveuB  &  Kelley  a  short  time 
before  the  policy  In  question  was  applied 
for,  which  was  returned  to  them  with  instruc- 
tions to  Issue  the  policy  themselves,  and 
other  policies  were  soon  thereafter,  including 
the  one  in  question,  Issued  by  them  without 
first  sending  the  applications  to  the  general 
agents  for  approval,  and  this  course  of  busi- 
ness was  sanctioned  by  Cravens  ft  Kelley, 
who  received  dally  reports  from  Banes  & 
Co.  The  evidence  bearing  on  this  issue  was 
properly  admitted,  over  the  objections  of  ap- 
pellant, especially  with  reference  to  policies 
issued  prior  to  the  one  in  question,  and  as 
to  those  Issued  immediately  thereafter,  In- 
asmach  as  they  were  promptly  reported  by 
Banes  &  Co.  and  no  objection  was  made  prior 
to  the  flre,  we  think  the  evidence  tended  to 
show  approval  by  the  general  agents  of  the 
action  of  the  local  agents  in  issuing  the  policy 
declared  on,  and  the  assignments  complain- 
ing of  the  admission  of  this  testimony  are 
therefore  overruled. 

We  also  approve  the  charge  submitting 
this  and  other  issue,  and  find  no  merit  in 
any  of  the  assignments  complaining  of  the 
court's  refusal  to  give  special  charges. 

Indeed,  we  find  no  merit  in  any  of  the  as- 
signments of  error,  but  Inasmuch  ns  npi>el- 
lant  alleged  and  proved  that  the  premium 
bad  never  been  paid,  we  think  the  amount 
thereof  should  be  deducted  from  the  judg- 
ment but  inasmuch  as  appellant  did  not 
seek  to  have  this  done  in  the  court  below  we 
will  affirm  the  judgment  as  thus  reformed, 
without  taxing  the  costs  against  the  appel- 
lees. 


TEXAS  &  P.  RT.  CO.  T.  WILIiARD.* 

(Court  of  Civil   Appeals  of  Texas.    Nov.   14, 
1906.    Rehearing  Denied  Dec  12,  1006.) 

TBiAii—lNSTBuonoHS— Issues— Bvin«HOE. 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  death  of  plaintiff's  hnsband  at  a 
railroad  crossing,  there  was  no  evidence  that 
decedent  was  asleep  when  he  approached  the 
track,  it  was  not  error  to  refuse  to  snbmit  such 
qnestion  to  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  i  341.] 

Appeal  from  District  Court,  Lamar  Coun- 
ty;  T.  D.  Montrose,  Judge. 

Action  by  Julia  Wlllard  against  the  Texas 
&  Pacific  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

T.  J.  Freeman  and  Head,  Dillard  ft  Head, 
for  appellant  Hodges  ft  Hardlson,  tor  ap- 
pellee. 


FISHER,  0.  J.  On  the  night  of  January 
28,  1906,  Mat  Wiliard  was  killed  by  being 
struck  by  one  of  appellant's  passenger 
trains  at  a  public  road  crossing  in  Lamar 

*Wrlt  of  error  denied  br  Supreme  Court  Jul.  i,  1907. 


county,  and  this  suit  was  Instituted  by  lil» 
wife,  Julia  Wiliard,  and  minor  children,  to- 
recover  $1,995  damages,  which  amount  in- 
cludes $100,  the  alleged  value  of  the  horse 
killed,  and  $2S  damages  to  the  boggy  in 
which  the  deceased  was  riding  at  the  tlme- 
of  the  collision.  Vordlct  and  Judgment  were- 
In  favor  of  the  wife  for  $925  for  the  deatb 
of  the  husband,  and  $75  damages  to  the- 
horse  and  buggy. 

The  two  grounds  of  negligence  alleged  sub- 
mitted by  the  charge  of  the  court  were- 
whether  or  not  the  defendant's  servants  fail- 
ed to  give  the  statutory  signals  when  ai>- 
proachlng  the  crossing  where  the  colUsioni 
occurred,  and  whether  they  negligently  fail- 
ed to  keep  a  lookout  for  persons  passing  over 
and  across  the  defendant's  track  at  that 
time.  The  court  submitted  these  grounds  of 
negligence,  and  also  whether  the  deceased 
was  guilty  of  contributory  negligence.  Ther» 
Is  evidence  in  the  record  which  supports  the 
verdict  as  to  the  acts  of  negligence  alleged, 
and  the  circumstances  aa  shown  surrounding- 
the  collision  tend  to  show  that  the  deceas- 
ed was  not  guilty  of  contributory  negligence. 
As  it  was  in  the  nighttime  when  the  accident 
happened,  the  deceased  may. not  have  seen 
the  approach  of  the  train  when  he  went  upon 
the  track,  as  the  headlight  was  so  dim  that 
he  might  have  mistaken  it  for  some  other 
light,  and  the  fact  that  the  wind  was  blow- 
ing in  a  direction  to  convey  the  noise  of  the 
train  away  from  him  may  account  for  his 
going  en  the  track,  and  may  be  considered  as 
facts  important  in  showing  that  the  failure 
to  sound  the  whistle,  as  required  by  the  stat- 
ute, was  negligence  that  proximately  caused 
the  death  of  the  deaceased.  If  the  whistle 
had  been  sounded  at  the  proper  place,  the 
deceased  would  have  doubtless  heard  It  and 
would  h&Ye  stopped  his  team  before  reach- 
ing the  crossing. 

These  conclusions  dispose  of  the  prin- 
cipal questions  raised  in  appellant's  assign- 
ments of  error.  The  ninth  assignment  com- 
plains of  the  refusal  of  the  trial  court  to 
submit  to  the  Jury  whether  the  deceased 
Wiliard  was  asleep  when  he  approached  the 
defendant's  track.  There  is  no  evidence  bear- 
ing upon  this  question.  It  Is  merely  qpeco- 
latlve.  Therefore  Om  court  properly  declined 
to  submit  it 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

Affirmed. 


ELLIOTT  V.   MORRIS. 

(Court  of  Civil  Appeals  of  Texas.    June  18, 
1905.    On  Rehearing,  Nov.  17,  1906.) 

1.  Dekob— Requisitss— Delivsbt. 

Where  a  creditor  wrote  to  a  debtor  offering 
a  certain  price  for  land  and  telling  him  to  go 
to  his  attorneys  and  fix  It  up,  and  the  debtor 
accepted  the  offer,  and  went  to  the  attom^a, 
and  executed  a  deed  which  they  placed  among 
the   creditor's  papers,  this  oonatitated  a  SuS- 
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dent  deUverr    though  the  creditor  wiu  not  no- 
tified thereof. 

[EU.  Mote.— For  cases  In  point,  see  Cent  Dig. 
foL  16,  Deeds.  H  1S0-1S4.1 

On  Rehearing. 

2.  AlVKAI<— DiSFOSITJOR  OF  CArsE— Rbmand- 
UfO  TO  LiOWEB  Ck>DBT. 

In  trespaas  to  try  title,  where  the  court 
«EToneonal7  rendered  judgment  for  defendant 
«n  the  ground  that  there  had  not  been  a  suffi- 
cient ddiverr  of  a  deed  to  plaintiff,  bnt  made 
no  finding  on  defendant's  plea  of  res  judicata, 
tbe  cause  will  be  remanded,  and  judgment  will 
not  be  rendered  in  the  appellate  court  for  plain- 
tiif. 

[Bd.  Note.— For  cases  In  point  see  Cent.  Dig. 
ToL  3.  Appeal  and  Error.  H  4S80.  4581,  4599.] 

Appeal  from  District  Court,  Nolan  Coun- 
ty :  James  L.  Shepherd,  Judge. 

Action  bjr  J.  A.  sailott  against  I.  O.  Morris. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff   appeals.    Reversed  and  remanded. 

Orrick  ft  Terrell.  fOr  appellant  Wagstaff 
ft  DaTidson,  for  appellee. 

8PHAR,  J.  This  was  a  snit  In  trespass  to 
trr  title  institnted  by  appellant  against  ap- 
pellee to  recover  section  No.  34,  block  No. 
20,  Texas  A  Pacific  Railway  Company  sur- 
vey In  Nolan  county,  and  resulted  in  a  find- 
ing by  the  court  In  favor  of  appellee. 

The  pivotal  question  in  the  case  is  wheth- 
V  or  not  there  bad  been  a  delivery  of  a 
certain  deed  executed  by  one  W.  O.  Logan, 
conveying  the  land  to  appellant  and  another. 
Upon  this  Issue  the  trial  conrt  found  that 
there  bad  been  none,  while  we  are  con- 
strained to  hold  otherwise.  We  find  that  on 
November  14,  1900,  the  state  issued  a  pat- 
at  to  W.  C.  Logan  for  the  land  in  contro- 
versy, and  that  thereafter,  on  February  7, 
1901,  I.  O.  Morris,  the  appellee,  Instituted 
rait  against  him  wherein  he  recovered  judg- 
ment for  the  title  and  possession  of  the 
same,  and  that  epch  judgment  was  subse- 
quoitly  affirmed  by  this  court  Appellant 
was  not  a  party  to  that  suit  On  January  4, 
1901,  appellant,  then  a  creditor  of  Logan 
for  a  snm  In  excess  of  the  value  of  the  land, 
wrote  Logan  as  follows:  "Now,  W.  C,  yon 
have  a  patent  to  34.  Will  give  you  |2.25  per 
acre?  If  you  don't  want  to  take  the  price,  I 
would  like  to  have  some  showing  for  what 
you  owe  me.  If  yon  will,  I  wish  yon  would 
go  to  Beall  and  Beall  and  fix  this  up  some 
way.  I  wonld  like  to  hear  bow  everything 
is  ont  there."  In  pursuance  of  this,  Logan 
went  to  the  office  of  Beali  &  Beall,  attorneys  at 
law,  and  presented  the  letter  to  W.  W.  Beall, 
a  member  of  that  firm,  stating  that  he  owed 
appellant,  and  desired  to  sell  him  the  land. 
Mr.  Beall  prepared  a  general  warranty  deed 
conveying  the  land  to  appellant  and  W.  F. 
Elliott  which  deed  was  duly  acknowledged 
by  Logan,  and  by  blm  delivered  to  Mr.  Besill 
for  appellant  The  deed  was  placed  among 
the  papns  of  appellant  In  the  office  of  Beall 
ft  Beall,  tbongb  be  was  never  Informed  by 


any  one  of  the  execution  of  the  deed  until 
about  November,  1908,  when  Logan  made  a 
substitute  deed  for  the  one  of  January  21, 
1901,  which  had  been  bnmed  In  a  fire  which 
consimied  the  office  of  Beall  ft  Beall.  The 
insertion  of  the  name  of  W.  F.  Elliott  as  a 
grantee  In  the  conveyance  was  a  mistake  of 
tbe  attorney  preparing  the  deed,  W.  F.  ESliott 
In  fact  having  no  Interest  In  the  land.  Beall 
ft  Beall  were  attorneys  for  appellant  general- 
ly In  his  business  matters.  These  facts  we 
think  show  a  complete  deliveiy  of  the  deed 
of  conveyance  by  Logan  to  appellant.  It  Is 
a  case  of  delivery  to  a  designated  agent  with 
authority  to  accept  It  was  wholly  unneces- 
sary to  complete  the  delivery  that  Beall  ft 
Beall  should  have  notified  appellant  of  the 
execution  of  the  deed.  The  delivery  was 
complete  when,  In  pursuance  of  the  previous 
offer  of  appellant,  Logan  accepted  the  |2.25 
per  acre,  and  went  to  the  designated  attor- 
neys, and  made  his  deed.  He  accepted  tbe 
offer  in  Its  exact  terms  and  manner  pro- 
posed. Nothing  more  remained  for  him  to 
do,  and  he  could  undo  nothing  he  had  done. 
Appellant's  letter  of  proposal  referring  Lo- 
gan to  Beall  &  Beall  conferred  upon  them  at 
least  the  Implied  authority  to  repres^it  him 
In  the  matter  of  closing  np  the  purchase  of 
the  land  if  Logan  accepted  the  offer.  Ap- 
pellee Is,  In  no  sense,  an  innocent  purchaser 
of  the  land,  nor  does  he  claim  to  be.  Bis 
judgment  against  Logan  was  recovered  at  a 
time  when  Logan  had  no  title  to  the  land, 
and  the  same  Is  In  no  manner  binding  on 
appellant 

The  judgment  Is  therefore  reversed,  and 
rendered  for  appellant 

On  Rehearing. 

We  deem  It  to  be  our  duty  to  remand  this 
cause  for  another  trial,  rather  than  to  ren- 
der judgment  for  the  appellant,  as  we  did 
upon  the  original  hearing.  We  do  this  up- 
on the  Issue  of  res  judicata  raised  by  appel- 
lee In  his  first-amended  original  answer  up- 
on which  tbe  case  was  tried,  wherein  it  was 
asserted  that  appellant  was  in  effect  a  party 
to  the  suit  instituted  by  appellee  against  W. 
C.  Logan  on  February  7,  1901,  In  that  the 
title  to  the  land  In  question  was  In  the  name 
of  said  Logan,  who  was  then  representing 
appellant  and  had  charge,  management,  and 
control  of  the  lands  In  controversy,  and  that 
appellant  defended  said  cause  of  action,  em- 
ploying attorneys  to  represent  the  said  Lo- 
gan, who  was  only  a  nominal  defendant 
Upon  tbe  issue  thus  raised  tbe  trial  court 
made  no  findings.  We  therefore  remand  the 
canse  to  the  district  court  of  Nolan  county 
for  another  trial.  See  Bomar  v.  Ft  Worth 
Building  Association  (Tex.  Civ.  App.)  49  8. 
W.  014;  McCreery  v.  Bverdlng,  54  CaL  168; 
McClelland  v.  Hurd,  21  Colo.  197,  40  Pac. 
445 ;  Thomsen  v.  McCormlek,  136  111.  135,  26 
N.  B.  373;  Montgomery  v.  Vlckery,  110  Ind. 
211,  11  N.  E.  88;  Worley  v.  Hlneman   (Ind. 
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App.)  S3  N.  B.  260;  Stoddard  T.  Tbompaon, 
31  Iowa,  80. 

In  other  respects  we  adbere  to  the  con- 
clusions announced  in  our  original  opinion. 


PARIS  &  G.  N.  RT.  CO.  t.  CALVIN. 

(Court  of  CItU   Appeals   of   Texas.    Nov.   21, 
lOOti.) 

TBIAI.— iNBTBTTCnONS — SUBICISSIOH    OT  ISSUXB 

Not  Sustained  bt  Evidencc. 

Where,  in  an  action  against  a  railway  com- 
pany for  injuries  at  a  crossing,  the  evidence 
established  that  the  proximate  cause  of  the  in- 
juries was  the  negligent  sounding  of  the  whistle 
when  the  engine  was  on  the  crossing,  and  not 
the  failure  to  give  the  statutory  signals  before 
approaching  the  crossing,  it  was  error  to  sub- 
mit as  a  ground  of  negligence  the  failure  to  give 
the  statutory  signals. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial.  H  607,  602;  603.] 

Appeal  from  District  Court,  Lamar  Coun- 
t7 ;  T.  D.  Montrose,  Judge. 

Action  by  Llllle  Calrin,  by  next  friend, 
against  tbe  Paris  &  Great  Nortbem  Railway 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Edgar  Wrigbt,  C.  H.  Toakum,  and  L.  F. 
Parker,  for  appellant  B.  W.  Fagan,  M.  J. 
Hathaway,  and  McOrady  &  McMahon,  for  ap- 
pellee. 

FISHER,  C.  J.  The  court  submitted  to  the 
Juf7,  as  one  of  the  grounds  of  neglisrence  al- 
leged and  claimed  to  have  been  established 
by  tbe  evidence,  the  failure  of  tbe  railway 
company  to  give  the  statutory  signals  In  ap- 
proaching the  Shilob  street  crossing,  the 
place  where  tbe  collision  occurred  by  reason 
of  which  Llllie  Calvin  was  Injured.  The 
proximate  cause  of  tbe  Injuries,  as  establish- 
ed by  the  evidence,  was  the  negligent  sound- 
ing of  tbe  whistle  when  the  engine  was  upon 
the  crossing,  and  the  evidence  does  not  sup- 
port tbe  contention  that  the  failure  to  give 
the  statutory  signals  before  approaching  tbe 
crossing  was  a  proximate  cause  of  the  ac- 
cident For  tbe  error  pointed  out,  tbe  Judg- 
ment will  have  to  be  reversed. 

Tbe  remaining  assignments  present  no  re> 
verslble  error. 

Judgment  reversed,  and  cause  remanded. 


HOUSTON,  B.  &  W.  T.  RT.  00.  v.  ADAMS 

et  al. 

(Court  of  Civil  Appeals   of  Texas.     Nov.  23, 
1906.) 

1.  Witnesses  —  Impeachment  —  Cortbaoiot- 
OBT  Statements— What  Constitute. 

A  witness,  who  was  acting  as  rear  brake- 
man  at  the  time  a  train  backed  into  a  child, 
testified  for  defendant  as  to  his  position  near 
the  rear  of  the  train,  and  his  instructions,  but 
that  there  was  no  lookout  on  the  rear  car. 
Held,  that  evidence  of  general  statements  by 
him  immediately  after  the  accident,  that  "it 
was   tbe  railroad  company's  taalt,"   and   that 


there  was  "a  good  cause  of  actton,"  since  there 
was  no  lookout  at  the  rear  of  the  train,  wu 
inadmissible  to  impeach  him. 

[Ed.  Note. — For  cases  in  point,  see  CJent  Dig. 
vol.  60,  Witnesses,  ${  1247,  124S.] 

2.  Apfeai.— Review— Imfeaohino  EXidbkci 
—  Impbopbb  Admission  —  Cubing  bt  Ih- 
btbuction. 

The  error  In  admitting  the  evidence  was  not 

cored  by   an  instruction  to  give  it  no  weight 

except  as  bearing  on  the  witnetoes'  ctedibility. 
[EM.  Note. — ^For  cases  in  point  see  Ont  Dig. 

vol.  3,  Appeal  and  Error,  {{  4178-4184.] 

8.  Railaoads  —  Accidents  at  Cbossinos- 
Cbossing  Not  Publio — Cabs  Required. 
Though  a  trespasser  on  a  railway  track 
may  be  denied  recovery  on  account  of  his  own 
want  of  care,  and  though  the  fact  that  the  place 
of  injury  is  not  a  public  crossing  may  lessen  tbe 
amount  of  care  required  by  a  prudent  person 
in  the  operation  of  the  train,  such  fact  does 
not  vai7  the  rale  that  the  company  must  oftnit 
Its  trains  at  such  point  with  the  care  reqoiied 
of  an  ordinarily  prudent  person. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  f§  1238,  1239.] 

4.  Same— iNSTBUCTioNs— Sutficienct. 

In  an  action  for  injuries  received  by  being 
struck  bv  a  car  against  which  a  train  had 
been  ba<^ed,  an  instruction  to  find  for  plain- 
tiff if  defendant  backed  the  train  against  ^e 
car  which  caused  the  injury,  and  snch  act  con- 
stituted negligence,  is  erroneous  for  omitting 
to  require  some  dereliction  of  duty,  independent 
of  tbe  mere  backing  of  the  train  against  the  car. 
6.  Appeal  —  Objections  —  Insxbitctions  — 
Necessity  of  Request. 

In  an  action  for  injuries  to  a  child  by 
being  struck  by  a  train,  complaint  cannot  b? 
made  of  any  error  in  instructing  that  the  child 
could  not  recover  if  "both"  parents  were  negli- 
gent in  permitting  her  to  go  npon  the  track. 
without  a  request  for  a  separation  of  the  issue 
of  negligence  as  to  each  parent  part>,.i!larlv 
where  it  api>ears  that  one  parent  was  absent  at 
the  time. 

6.  Same. 

While,  in  tbe  case  of  negligence  on  thp 
part  of  a  child  struck  by  a  train,  there  conld 
be  no  issue  as  to  whether  such  negligence  was 
the  proximate  cause  of  the  injury,  an  error  in 
submitting  such  issue  is  negative,  as  to  which 
no  complaint  can  be  made  in  the  absence  of  a 
request  for  a  proper  instruction. 

7.  RaILBOADS— INJXTBIES  AT  CBOBSINO — CbOSS- 

ING  BT  Consent  —  Cibcumstantiai.  Evi- 
dence. 
The  right  of  the  public  to  go  directly  across 
a  track  at  a  particular  place  and  the  assent 
of  the  company  thereto,  rendering  it  a  public 
crossing,  may  be  established  by  circumstantial 
evidence. 

8.  DaMAOES— INJUBIES  TO    CHILD— ACTIOH  BT 

Parent— Itemization  of  Damages. 
A  petition  by  a  father  for  injuries  to  his 
child,  asking  damages  because  of  her  crippled 
condition,  must  state  the  respects  in  which  he 
alleges  the  expenses  for  her  care,  maintenance, 
and  education  will  be  increased  by  the  injury, 
and  itemize  expenses  alleged  to  have  been  in- 
curred for  medical  treatment,  medicine,  and 
nursing. 

9.  Same— Febsonal  Injx»ib»— Double  Dam- 
ages—Instruction. 

In  an  action  by  a  minor  for  personal  in- 
Jnries,  an  instruction  authorizing  damages  for 
past  and  future  physical  pain,  mental  anguish, 
and  mortification,  for  impairment  of  ability  to 
follow  the  pursuits  of  other  girls,  together  with 
impairment  of  ability  to  enjoy  life,  and  for 
decreased  capacity  to  perform  the  services  and 
duties  after  her  majority  which  she  otherwise 
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would  have  been  competent  to  perform,  is  er- 
roneous sa  authorizing  double  damages. 
[E^  Note.— For  cases  in  point,  see  Cent.  Dig. 
^  vol.  15,  Damages,  |§  K48-S55.] 

IOl  APPEAI^-ReTIKW— HAB1£LK8S    Erbos— Ir- 

BTRUcnoNa. 
In  an  action  by  a  7  year  old  child  for  the 
crashing  of  her  foot  by  a  car,  £25,000  damages 
were  claimed.  The  court  closed  his  instruction 
as  to  the  elements  of  damage  which  might  be 
considered,  by  stating  "which  sum  in  no  event 
to  exceed  the  sum  of  $25,000."  The  verdict 
was  for  $10,000.  Held,  that  the  error,  in  men- 
tioning the  amount  claimed,  was  not  reversible. 

Appeal  from  District  Court,  San  Jacinto 
county;  O.  I.  Tamley,  Special  Judge. 

Action  by  B.  B.  Adams  and  another  against 
the  Houston,  East  &  West  Texas  Railway 
C(HDpany.  From  a  Judgment  In  favor  of 
plalntlfTs,  defendant  appeals.  Reversed  and 
remanded. 

Baker,  Botts,  Parker  &  Garwood,  J.  O. 
Feagtn,  and  C.  L.  Carter,  for  appellant. 
Hntcheeon,  Campbell  ft  Hutcbeson,  for  ap- 
pellees. 

GILL.  J.  Naomi,  the  7  year  old  child  of  E. 
B.  Adams,  bad  her  foot  crnsbed  by  one  of 
the  cars  of  tbe  Houston,  Bast  &  West  Texas 
Railway  Company,  and  he  has  sued  for  hlm- 
sdf  and  as  next  friend  of  bis  child,  and  seeks 
to  recover  damages  therefor  on  tbe  theory 
that  the  Injury  was  the  result  of  tbe  negli- 
gence of  the  train  operatives  In  falling  to 
give  warning,  and  to  keep  a  proper  lookout 
The  defendant  answered  by  general  denial, 
and  pleaded  contributory  negligence  on  tbe 
part  of  the  parents  In  sending  her  upon  an 
errand  wblcb  required  her  to  cross  the  rail- 
way track  at  a  dangeroas  point  Contribu- 
tory negligence  on  tbe  part  of  tbe  child  was 
also  Interposed  against  the  suit  In  behalf 
of  tbe  child,  as  well  as  the  suit  in  behalf 
of  the  parents.  A  trial  by  Jury  resulted  In 
a  verdict  and  Judgment  for  $10,000  In  favor 
of  the  cUId  and  $4,000  for  tbe  parents.  Tbe 
company  has  appealed,  and  here  assails  tbe 
result  upon  various  groimds. 

Tbe  following  statement  of  the  facts  will 
be  snffldent  for  tbe  purposes  of  this  opinion : 
At  tbe  time  of  tbe  accident  out  of  wblcb 
this  litigation  arose,  E.  B.  Adams  and  family 
lived  in  Staeptaerd,  a  village  of  300  or  400  In- 
habitants. Defendants  line  of  railway  passed 
tbrongh  Shepherd  and,  on  the  occasion  In 
nuestion,  one  of  its  freight  trains  was  en- 
^ged  in  taking  on  some  cattle  from  tbe 
stock  pens  at  that  point  Tbe  event  was 
generally  known  In  the  town  and  bad  at- 
tracted a  considerable  crowd  about  the  stock 
pens  where  tbe  loading  was  in  progress.  Tbe 
main  line  of  tbe  defendant  runs  south  of 
tte  dq>ot  A  switch  track  lies  Immediately 
wath  of  that  North  of  tbe  depot  Is  a  switch 
track  known  as  tbe  "bouse  track."  Standing 
en  this  were  some  loose  freight  cars  not  In- 
tended to  be  incorporated  In  tbe  train,  and 
not  comiected  with  each  other.    Tbe  stock 


pens  were  considerably  east  of  tbe  com- 
pany's depot,  and  considerably  east  of  the 
point  where  tbe  loose  cars  were  standing. 
At  a  point  Just  at  tbe  southwest  end  of  one 
of  tbe  loose  cars  a  path  crossed  the  tracks. 
This  crossed  at  a  point  about  200  yards 
northeast  of  tbe  depot,  and  was  used  by 
those  residing  on  tbe  south  side  of  tbe  track 
to  reach  the  stores  on  tbe  north.  From 
Adams'  residence  on  tbe  south  to  Smith's 
Store  on  the  north  the  path  led  in  almost  a 
direct  line.  There  was  a  crossing  a  con- 
siderable distance  northeast  of  tbe  path.  The 
nearest  crossing  southwest  of  tbe  path  was 
Just  west  of  the  depot  The  freight  train 
in  question  was  pointing  northeast  and  when 
a  cattle  car  was  loaded  It  would  be  shoved 
down  by  the  engine  on  tbe  bouse  track.  The 
loading  had  been  going  pn  for  several  hours 
and  several  cars  had  been  so  placed,  but 
none  bad  been  shoved  against  the  standing 
cars. 

About  10:30  a.  m.,  the  mother  of  Naomi 
sent  the  child  from  her  residence  across  to 
Smith's  Store  to  buy  some  meat    When  tbe 
child  reached  tbe  Intersection  of  tbe  path 
and   track,   she  undertook  to  cross  at  tbe 
southwest  end  of  the  standing  car.    The  train 
at  that  Instant  was  shoved  against  the  stand- 
ing car,  and  the  child  was  knocked  down  and 
Injured  as  alleged.    There  is  evidence  tending 
to  show  that  tbe  path  was  commonly  used  by 
tbe  residents  of  the  town  as  a  foot  crossing 
at  that  point  and  this  with  tbe  knowledge 
and  acquiescence  of  tbe  defendant    In  view 
of  tbe  disposition  of  this  appeal  we  do  not 
detail  tbe  evidence  bearing  upon  tbe  point 
It  was  sufficient  to  authorize  the  submission 
of  the  issue.    Tbe  bouse  track  was  curved, 
and  the  engine  so  far  away  from  t&e  point 
of  the  accident  that  neither  tbe  engineer  nor 
the  fireman  could   have  seen  tbe  approach 
of  the  child.    Tbe  crew  was  short  one  brake- 
man  and  Booth,  a  volunteer,  was  acting  for 
the  moment  as  rear  brakeman  by  consent 
of  or  at  tbe  request  of  the  conductor.    The 
latter  was  keeping  no  lookout  to  the  rear. 
Booth  swore  that  he  had  a  position  either  on 
the  ground  or  on  the  train  about  three  cars 
from  tbe  one  that  stmck  tbe  child,  but  that 
he  had  t>een  Instructed  to  watch  tbe  crossing 
south  of  tbe  depot     None  of  the  operatives     • 
saw  the  child,  and  none  pretend  to  have  been 
keeping  either  a   general   lookout  along  the 
house  track,  or  watching  the  point  at  whlcb. 
the  path  crossed  the  tracks.    They  all  swore 
It  was  not   regarded  as  a  public  crossing. 
There  Is  evidence  to  the  effect  that  the  ap- 
proach of  the  train  was  not  heralded  elttv^Tj 
by  the  bell   or   whistle,  and  that  the   only 
warning  given  of  the  fact  that  It  was  In  ^^^^ 
tlon  was  the  usual  noise  made  by  a   a\o-w\y 
moving  train.     The  company  had  no  maxx   on 
the  rear  car  of  the  moving  train,  nor  at:   tkie 
south  end  of   the   standing  car  to  loo^    ^^^^ 
for  persons  on  the  track. 

Booth  was  called  as  a  witness  for  a^^^xxd- 
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4mt  and  In  Impeachment  of  him  plaintiff 
sought  to  show  hy  other  wltnesaes  that  on 
the  day  of  the  accident  Booth  stated  to  B. 
B.  Smith  and  others  that  It  was  "the  rail- 
road company's  fault,  and  that  Adams  had 
a  good  cause  of  action  against  defendant" 
and  that  "It  was  the  railroad's  fault  as 
th^  had  no  one  on  the  rear  of  the  train  to 
look  out  for  people  crossing  the  track." 
The  witnesses  so  deposed  over  the  objection 
of  defendant  and  the  matter  is  presented  as 
-error  In  the  first,  second  and  fourth  as- 
signments. The  point  made  Is  that  a  wit- 
ness cannot  be  contradicted  on  Immaterial 
matters.  The  principle  Invoked  Is  well  set- 
tled, and  seems  to  be  applicable  to  the  testi- 
mony objected  to.  The  fact  that  he  thought 
the  company  liable  could  not  have  been 
admissible  under  any  circumstances  as  the 
liability  of  the  company  was  the  very  meat 
of  the  Inquiry,  as  was  also  the  question 
whether  the  company  was  negligent  In  fall- 
ing to  have  a  man  on  the  rear  car  to  keep 
a  lookout  behind  the  backing  train.  He  did 
not  testify  that  the  defendant  had  a  man 
-on  the  rear  car  of  the  train,  but  testified 
to  the  contrary,  so  it  was  contradictory  of 
none  of  his  testimony.  Appellee  contends 
the  answers  were  admissible  as  showing  a 
change  of  front  on  the  part  of  the  witness, 
and  In  that  way  affecting  his  credibility. 
Counsel  cites  no  authority  In  support  of  his 
proposition,  and  we  are  unable  to  perceive 
upon  what  ground  It  is  permissible  to  get 
immaterial  statements  of  a  witness  before  a 
Jury  In  order  to  show  a  change  of  front  on 
the  part  of  the  witness.  It  is  charged  that 
Booth  said  there  was  no  lookout  on  the 
rear  car.  Booth  so  testified.  In  this  re- 
spect he  has  not  changed  front  Why  then 
the  necessity  and  where  the  justification  for 
'  showing  that  he  made  a  like  statement  to 
others,  a  fact  which  he  denies  and  about 
which  the  other  witnesses  dispute  him.  The 
court  distinctly  instructed  the  Jury  in  writ- 
ing that  they  should  consider  this  testimony 
for  no  purpose  except  In  so  far  as  in  their 
Judgment  it  might  bear  upon  the  credibility 
of  Booth,  and  appellee  insists  that  this  in- 
struction rendered  the  error.  If  any,  harm- 
less. We  cannot  assent  to  this.  The  fact  re- 
mains that  Booth  testified  to  the  absence  of 
a  lookout  on  the  rear  car,  and  the  fact  re- 
mains also  that  the  Jury  were  Instructed  that 
they  might  consider  the  impeaching  testi- 
mony in  arriving  at  a  Just  estimate  of  the 
weight  and  credibility  of  Booth's  general 
evidence. 

The  third  assignment  presents  further 
matter  of  the  same  nature,  and  la  also  sus- 
tained. 

By  the  sixth  assignment  the  language  of 
plaintiff's  counsel  In  argument  to  the  jury  Is 
complained  of.  We  do  not  approve  the  use 
of  the  abusive  terms  indulged  in  by  counsel, 
but  do  not  regard  it  as  of  sufficient  gravity 
to  Influence  the  result  of  this  appeaL    We 


refer  to  the  assignment,  and  express  our 
disapproval  In  order  to  prevent  Its  recur- 
rence upon  another  trIaL 

Under  the  ninth  assignmmt  appellant  com- 
plains of  the  following  paragraph  of  the 
court's  charge:  "The  duty  of  defendant  In 
this  case  was  to  use  that  care  In  the  opera- 
tion of  Its  train  at  the  place  and  time  of  the 
accident  which  an  ordinarily  prudent  person 
would  have  need  under  the  same  or  similar 
circumstances  to  prevent  Injury."  The  ob- 
jection urged  against  this  charge  Is  that  It 
imposes  the  duty  of  care  upon  the  company 
Irrespective  of  the  conduct  of  the  injured 
party,  and  notwithstanding  the  Jury  may 
have  found  that  there  was  no  crossing  at 
the  X)olnt  where  the  accident  occurred.  The 
charge  announced  the  correct  ml&  It  was 
laid  down  in  Sympklns  Case,  54  Tex.  618> 
38  Am.  Rep.  632,  that  the  operatives  of  a 
railway  train  owed  the  general  duty  of 
reasonable  lookout  not  only  to  those  of  right 
on  the  track,  but  to  trespassers  as  well. 
That  if  in  this  the  operatives  were  derelict 
a  recovery  would  I>e  denied  to  a  trespasser 
not  because  the  railway  company  was  ac- 
quitted of  wrong,  but  because  tlie  treQ)aB- 
ser's  own  want  of  care  Intervened.  The  doc- 
trine was  there  announced  that  an  adult 
who  had  gone  upon  the  track  a  trespasser 
might  nevertheless  recover  If,  while  on  the 
track,  he  was  providentially  striken  down, 
and  the  company  by  failing  to  discharge  the 
general  duty  of  lookout  had  injured  him. 
The  doctrine  is  recognized  In  Watklns  Case 
88  Tex.  20,  29  S.  W.  282,  In  which  the  au- 
thorities are  again  reviewed  and,  so  far  as  we 
know  the  rule,  is  not  open  to  question  In 
this  state.  Certainly  Railway  Company  t. 
Shifiet,  88  Tex.  331,  83  S.  W.  677,  Is  not  hi 
conflict  with  the  two  cited  cases.  Indeed, 
at  page  332  of  98  Tex.,  page  679  of  83  S.  W., 
Justice  Brown  recognizes  the  rule  above 
announced,  gives  the  reason  for  it,  and 
makes  the  distinction.  In  that  case  Shifiet 
was  held  to  be  of  such  an  age  that  his  dis- 
cretion and  knowledge  of  the  danger  of 
going  to  sleep  upon  a  railway  track  was 
not  open  to  question.  8(y,  of  course,  his 
right  upon  the  track  was  a  matter  for  In- 
quiry. In  the  case  before  us,  if  It  could  not 
be  held  that  Naomi's  toider  age  conclusively 
placed  her  in  the  category  of  those  Incapable 
of  contributory  negligence,  It  Is  certainly 
true  that  the  Issue  was  in  the  case,  and  that 
the  possession  of  that  discretion  on  her 
part  was  a  thing  to  be  shown  by  defendant 
If  she  was  too  young  to  be  held  re^^ponslble 
for  her  own  conduct  the  question  is  not 
whether  the  company  owed  her  a  duty,  but 
whether  that  duty  was  discharged  by  main- 
taining a  reasonable  lookout  under  all  the 
circumstances  of  the  situation.  The  ques- 
tion of  crossing  vel  non  can  affect  only  her 
right  to  be  there  and  to  cros^  at  that  point, 
and  if  the  evidence  did'  not  take  her  out  of 
the   category   of    Irresponsible   Infants   the 
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qnestlon  of  t  crossing  rel  non  was  not  in 
tbe  case  except  In  no  far  as  It  might  affect, 
not  tbe  degree  of  care  Imposed  by  law,  bnt 
the  measure  of  cantlon  which,  imder  the 
circmnstances,  an  ordinarily  pmdent  person 
wonld  have  exercised  in  maintaining  a 
pR^)er  lookont  at  that  point.  This  rlew  of 
the  case  was  properly  submitted,  and  tbe 
asBlgnmenta  assailing  the  charge  of  the 
court  on  this  point  and  on  the  degree  of  care 
imposed  by  law  upon  the  child  are  over- 
mled. 

Tbe  fifth  proposition  nnder  the  tenth  as- 
signment presents  what  appears  to  ns  a 
Just  critldsm  of  the  part  of  the  charge 
therein  assailed.  Tbe  tenth  assignment  Is 
an  assault  on  that  part  of  the  court's  charge 
which  submits  to  the  Jury  categorically  the 
theories  upon  which  they  may  find  for  plain- 
tiff. In  the  fifth  subdivision  the  jury  are 
Instructed  In  substance  that  if  they  find  that 
the  defendant  backed  Its  train  against  the 
standing  car  which  Injured  the  child  and 
that  such  act  constituted  n^llgence  they 
would  find  for  plaintiff.  Under  the  fifth 
proposition,  api)ellant  complains  tliat  the 
paragraph  is  erroneous  because  in  no  event 
could  the  mere  act  of  backing  the  train 
against  the  standing  car  be  negligence  un-. 
leas  the  act  was  accompanied  by  excessive 
speed,  or  failure  to  give  warning  or  to  keep 
a  proper  lookout  Under  tbe  paragraph  re- 
ferred to,  the  Jury  were  permitted  to  find 
for  plaintiff  though  the  company  may  have 
done  no  other  act  than  that  of  badcing  the 
cars  against  a  standing  car.  Certainly  if 
tbat  act  was  not  marked  by  some  Independ- 
ent dereliction  of  duty  there  could  be  no 
liablUty.  It  may  be  that  in  the  light  of  the 
entire  charge  the  matter  complained  of  Is  not 
harmful.  We  dispose  of  the  proposition  in 
view  of  another  trial.  The  other  propo- 
sitions presented  under  the  tenth  assign- 
ment are  overruled. 

The  apparent  assumption  on  the  part  of 
tbe  court  that  tbe  cliild  had  a  right  to  cross 
at  tliat  point  is  cured  by  tbe  close  of  the 
paragraph  referring  the  Jury  to  other  para- 
graplM  for  Instructions  as  to  the  defenses 
which  if  found  to  exist  would  defeat  a  re- 
covery. 

By  the  eleventh  assignment  appellant  com- 
plains of  the  part  of  the  charge  in  which  the 
jury  are  Instructed  that  If  both  the  parents 
of  tlie  child  were  negligent  in  allowing  the 
diild  to  go  upon  the  track  the  plaintiff  could 
not  recover  for  Iilmself.  The  objection  Is 
that  tbe  negligence  of  both  parents  is  re- 
quired to  defeat  their  recovery,  whereas  the 
negligence  of  either  was  sufficient  As  a 
matter  of  fact  the  father  was  not  at  home, 
and  there  was  no  evidence  of  negligence  on 
bis  part  The  enot,  however.  Is  negative  at 
most  anA  had  the  defendant  wished  the 
separation  of  the  Issues  a  cliarge  should  have 
been  requested  covering  the  point  The  er- 
ror was  in  fact  against  the  plaintiff.    Tlie 
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secmid  proposition,  under  tUs  assignment 
complains  of  this  portion  of  the  charge  be- 
cause it  also  submits  as  an  Issue  wtiether 
if  the  child  was  n^Iigent  her  act  was  the 
proximate  cause  of  her  injtiry  when  in  fact 
there  could  be  no  question  upon  the  point 
This  was  error  under  the  authorities,  but 
falls  also  within  the  n^ative  class.  Parks 
V.  Traction  Oa  (Tex.  Sup.)  94  8.  W.  831. 

We  do  not  agree  with  appellant  that  the 
error  was  repeated  In  affirmative  form  in  the 
paragraph  of  tbe  charge  to  which  the  twelfth 
assignment  is  addressed. 

In  paragraph  12  of  the  charge  the  court 
ui>on  the  theory  that  the  child  was  old 
enough  to  become  a  trespasser,  and  to  be 
guilty  of  contributory  negligence  in  going 
upon  a  part  of  appellant's  track  where  she 
had  no  right  to  be  submitted  the  Issue  of 
public  crossing  vel  non  at  the  point  where 
the  path  crossed  the  trades.  The  appel- 
lant contends  that  under  the  doctrine  laid 
down  in  Shlfiet's  Case,  98  Tex.  331,  the  evi- 
dence did  not  present  the  issue.  In  tbe  case 
cited  the  plaintiff  sought  to  prove  that  the 
public  by  use  without  protest  from  defendant 
had  acquired  the  right  to  use  the  center  of 
about  iialf  a  mile  of  its  main  track  as  a 
foot  path.  The  Supreme  Court  held  that 
notwithstanding  such  use  the  mere  silence  of 
the  company  would  not  establish  the  right 
But  certainly,  the  court  did  not  intend  to 
overthrow  the  line  of  cases  holding  that  the 
right  of  the  public  to  cross  directly  across 
the  track  at  a  particular  point  and  the  as- 
sent of  the  company  might  be  established 
by  circumstantial  evidence.  We  have  no  dif- 
ficulty In  distinguishing  the  two  kinds  of 
cases.  The  other  objections  to  this  para- 
graph are  also  without  merit  The  third 
proposition  is  not  a  fair  interpretation  of  the 
cliarge. 

Under  the  fifth  assignment  appellant  as- 
sails the  action  of  the  trial  court  In  overrul- 
ing special  exceptions  to  the  sixth  paragraph 
of  the  petitlwi  upon  which  the  cause  was 
tried.  In  the  pleading  complained  of  the 
plaintiff  B.  B.  Adams,  in  support  of  his  own 
right  to  recover,  and  in  enumeration  of  spe- 
cial damage  fiowlng  to  him  by  reason  of 
the  Injury  to  his  child,  alleged  In  substance 
tliat  because  of  her  crippled  condition,  he 
will  be  forced  to  incur  large  and  heavy  ex- 
pense for  her  care  and  maintenance  and 
education  which  he  would  not  have  been 
compelled  to  incur  but  for  tbe  negligence  of 
the  company.  No  amount  being  stated. 
That  he  has  already  l>een  forced  to  incur 
large  expense  for  medical  treatment  medi- 
cine, and  nursing  In  the  sum  of  $300.  For 
himself  he  asks  the  sum  of  $10,000  as  an 
amount  sufilclent  to  cover  his  entire  loss.  By 
special  exception  the  aspellant  demanded 
that  the  plaintiff  should  point  out  the  re- 
spects in  which  the  cost  of  her  education, 
care,  and  maintenance  will  be  thereafter  in- 
creased. Also  that  he  allege  what  he  had 
been  out  for  physician's  fee,  for  medicine  and 
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tor  nurainK.  and  allege  tbat  the  sums  were 
reasonable  in  <H^er  tbat  defendant  tnlgbt  pre- 
pare to  meet  and  contest  the  Issues  thna 
tendered.  Tbe  court  overruled  tbe  excep- 
tions and  In  tblb,  we  tbink,  be  erred.  Un- 
der tbe  simplest  rule  of  pleading,  tbe  de- 
fendant was  entitled  to  bave  tbis  part  of 
tbe  donand  itemized.  The  assignment  is  sus- 
tained. The  same  point  is  raised  on  the  In- 
troduction of  evidence  upon  these  issues,  and 
the  charge  of  tbe  court  and  what  has  been 
said  upon  tbe  one  disposes  of  the  others. 

On  tbe  measure  of  damages  for  tbe  cblld 
the  court  charged  tbe  Jury  as  follows:  "If 
you  find  for  tbe  plaintiff,  Naomi  Adams, 
then  you  will  find  for  tbe  plaintiff  as  next 
friend  for  the  minor  child,  Naomi  Adams,  for 
ber  use  and  benefit,  whatever  sum  of  money 
In  your  judgment  will  compensate  ber  for 
the  physical  pain,  suffering,  mental  anguish, 
discomfort,  annoyance,  and  mortification.  If 
any,  already  suffered  by  her  by  reason  of 
said  injuries,  if  any,  and  which  she  may 
in  future  suffer.  If  any,  and  for  general  Im- 
pairment of  ber  ability  to  follow  the  Interest 
and  pursuits  of  other  girls.  If  any,  together 
with  tbe  general  Impairment  of  her  ability 
to  enjoy  life,  if  any,  and  for  ber  decreased 
capacity,  if  any,  to  fill  tbe  place  and  per^ 
form  tbe  services  and  duties  after  ber  major- 
ity she  would  have  been  competent  to  per- 
form but  for  the  injuries  sustained  by  ber, 
if  any,  which  sum  In  no  event  to  exceed  tbe 
sum  of  twenty-five  thousand  dollars." 

Tbe  point  that  It  is  misleading  in  tbat  It 
allows  double  damages  is  we  think  well 
taken.  While  we  tbink  It  extremely  doubt- 
ful whether  a  Jury  of  average  Intelligence 
Is  ever  In  fact  misled  by  such  charges  It 
seems  to  be  well  established  tbat  such 
charges  require  a  reversal  where  the  amount 
of  the  verdict  Is  Issuable  on  tbe  record.  Rail- 
way V.  Relchart,  87  Tex.  646,  29  8.  W.  1040; 
Butchers  Case,  84  &  W.  1062,  12  Tex.  Ot 
Rep.  115;  Ferry's  Oase,  82  S.  W.  348,  10 
Tex.  Ct  Rep.  669;  Nesbif  s  Case,  88  S.  W. 
801,  13  Tex.  Ct.  Rep.  656;  Hannlg's  Case, 
91  Tex.  849,  43  S.  W.  608:  Highnote's  Case 
(Tex.  Civ.  App.)  74  S.  W.  920;  Brock's  Case 
(Tex.  Sup.)  31  S.  W.  600.  We  call  atten- 
tion also  to  tbe  fact  that  the  mention  in  the 
charge  of  tbe  amount  claimed  in  the  peti- 
tion has  been  generally  condemned  as  tend- 
ing to  Impress  the  Jury  that  in  the  opinion 
of  tbe  Judge  such  a  sum  might  be  awarded 
under  the  evidence.  Newman  v.  Dodson,  61 
Tex.  08;  Brunswig  v.  White,  70  Tex.  512,  8 
S.  W.  85.  For  reasons  given  In  the  cases 
cited,  it  is  not  reversible  error  In  this  cause. 

None  of  tbe  other  assignments  require 
our  notice.  If  they  present  error,  they  have 
not  Influenced  the  disposition  of  this  appeal, 
and  the  points  will  not  likely  arise  upon  an- 
other trial.  For  the  reasons  given,  both  the 
Judgment  for  tbe  plaintiff  and  for  him  in  be- 
half of  his  child  are  reversed,  and  tbe  cause 
remanded. 

Beversed  and  remanded. 


ST.  UOVIB,  SOUTHWESTERN  BY.  CO.  OF 
TEXAS  v.  GENTRI." 

(Court  of  Civil  Appeals  of  Texas.    Oct  81,  10(SS. 
Rehearing  Denied  Dec.  12,  1906.) 

1.  TsiAii— MucoRDuoT  or  JuBT— Cinut. 

Where  all  the  jorr  agreed  that  plaintiff  was 
entitled  to  recover  $9()0  bat  disagreed  as  to  tbe 
exact  amount  between  that  sum  and  $1,(X)0, 
any  irregularity  in  arriving  by  lot  at  a  verdict 
for  $950  was  cured  by  a  remittitur  ist  anything 
in  excess  of  $900. 

2.  SAlfE  —  IlIPEAOHllJiRT    OF    TlBnlOT— EVI- 
DENCE OF  JUBOBS. 

The  ooort  may  disregard  the  evidence  of 
Jurors  impeaching  their  verdict 

SEH.  Note. — For  cages  in  point,  see  Cent  Dig. 
.  46,  Trial,  i  813.] 

Appeal  from  District  (Doort,  Henderson 
County ;  B.  H.  Gardner,  Judge. 

Action  by  W.  J.  Gentry  against  tbe  St. 
Louis,  Southwestern  Railway  Company  of 
Texas.  From  a  Judgmoit  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Frost,  Neblett  &  Carx>enter,  for  appellant. 
Watklns,  Green  &  Richardson,  for  appellee. 

KEY,  J.  Appellee  sued  and  recovered  a 
Judgment  against  appellant  for  $950  for  dam- 
ages to  80  acres  of  land  and  crops  growing 
thereon.  Hie  first  ground  upon  which  a 
'reversal  is  sought  Is  based  upon  alleged  mis- 
conduct of  tbe  Jury.  Tbe  evidence  beard 
upon  motion  for  a  new  trial  shows  tbat  the 
Jury  promptly  agreed  tbat  tbe  plaintiff  was 
entitled  to  recover,  but  did  not  promptly 
agree  as  to  tbe  amount  of  damages  to  be 
awarded.  All  of  them  were  In  favor  of  al- 
lowing the  plaintiff  at  least  $900,  some  want- 
ed to  allow  $960,  and  one  desired  to  allow 
$1,000.  Finally  all  of  tbe  Jurors  except  two 
agreed  on  $960;  one  of  tbe  latter  wanted  to 
allow  $1,000,  and  tbe  other  one  only  $900: 
then  the  one  in  favor  of  $1,000  consented 
to  $960.  Thereupon  it  was  agreed  tbat  one 
of  the  majority  should  draw  straws  with 
the  mtaiorlty  Juror  to  determine  whether  the 
verdict  should  be  for  $900  or  $950.  Tbe  Juror 
representing  tbe  majority  drew  the  winning 
straw,  and  tbe  minority  Juror  consented  to 
the  verdict  for  $960.  All  these  facts  were  prov- 
en by  members  of  tbe  Jury,  and  by  no  other 
testimony.  On  tbe  same  day  that  the  motion 
for  rehearing  was  overruled,  the  plaintiff  fil- 
ed a  remittitur  for  $50,  and  the  court  entered 
an  order  allowing  the  remittitur  and  modify- 
ing the  Judgment  so  as  to  limit  tbe  plaintiff's 
recovery  to  $9(X). 

We  are  of  opinion  tbat  the  remittitur  was 
a  sufilclent  answer  to  tbe  motion,  and  Justi- 
fied the  court  In  not  granting  a  new  trial. 
It  was  made  manifest  by  tbe  undisputed  tes- 
timony that  all  of  tbe  Jurors  were  in  favor 
of  allowing  tbe  plaintiff  at  least  $900,  and 
tbe  alleged  misconduct  relates  solely  to  the 
method  by  which  the  verdict  was  Increased 
beyond  tbat  sum.  Besides,  the  court  had  the 
right  to  disregard  tbe  evidence  of  the  Jurors 
Impeaching  their  verdict  Railway  Oo.  T. 
Rlcketts,  96  Tex.  71.  70  S.  W.  815. 

•Writ  of  error  denied  by  Supreme  Court. 
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The  other  atBlgnments  of  error  assail  fhe 
charge  of  the  conrt,  the  verdict  of  the  Jury, 
and  a  certain  rollng  In  reference  to  the 
idmlaalon  of  testimony.  The  qnestlons  pre- 
KDted  are  not  of  such  Importance  as  to  re- 
quire extended  discussion.  They  have  be«i 
duly  considered  and  onr  opinion  is  that  ap- 
pellanf B  contentions  In  reference  to  them  are 
not  tenable.  The  verdict  Is  amply  supported 
hf  testimony,  the  evidence  complained  of 
was  admissible,  and  the  charge  of  the  court 
If  not  subject  to  the  criticisms  nrged  against 
It 

No  error  has  been  shown,  and  the  Judgment 
IsafDnned. 

AfflimcuB 


J.  B.  WATKINS  LAND  MORTG.  OO, 
V.  CAMPBEXaL  et  al. 

(Oonrt  of  Civil  Appeals  of  Tezaa.    Nov.  7,  190& 
Rehearing  Denied  Dec.  12,  1906.) 

BlOKKBS— IUFKIKD  AlTTHOBrrT— GUBTOM. 

An  aathority  from  a  landowner  to  real  estate 
tgenta  in  geDeral  terms  to  make  a  sale  of  certain 
land  aathotized  them  to  sign  a  written  contract 
in  accordance  with  the  castom  of  real  estate 
■cents  in  their  locality. 

[Eid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TcA.  8,  Brokers,  i  13.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Tbos.  P.  Nash,  Judge. 

Action  by  H.  M.  Campbell  and  other* 
against  tbe  J.  B.  Watklns  Land  Mortgage 
Oompany.  From  a  judgment  In  favor  of 
plaintiffs,  defendant  appeals.    Affirmed. 

W.  P.  Flnley,  for  appellant  Morris  & 
Crow,  for  appellees. 

KEY,  J.  Mrs.  Theresa  Campbell,  Joined  by 
ber  husband,  H.  M.  Campbell,  brought  this 
suit  against  the  J.  B.  Watklns  Land  Mort- 
gage Oompany  to  recover  damages  for  an  al- 
leged breach  of  contract  of  sale  of  land. 
There  was  a  jury  trial  which  resulted  In  a 
Terdlct  and  judgment  fior  the  plaintiffs  for 
IM9.30,  and  the  defoidant  has  appealed. 

The  undisputed  testimony  shows  that  Mrs. 
Oampbell  entered  Into  negotiations  with  Wil- 
ton &  Ugbtfoot,  real  estate  agents,  for  the 
porchaae  of  the  land,  which  resulted  in  the 
execution  of  a  written  contract  signed  by 
Hr&  Campbell  and  by  Wilson  A  Llgbtfoot, 
"agents  for  owner."  Appellant  was  tbe 
owner  of  the  land,  and,  if  Wilson  &  Ltght- 
foot  had  aathority  to  make  the  contract  for 
K,  tbe  plaintiffs  were  entitled  to  recover. 
Tbe  antborlty  of  Wilson  &  Llghtfoot  was.  In 
the  main,  predicated  by  tbe  plaintiffs  upon 
tbe  following  correspondence: 

"Wilson  A  Llgbtfoot,  Real  Estate  &  Loans. 
237  Main  Street  Phone  2903—2  Rings.  Dal- 
las, Texas,  March  14tb,  1002.  J.  B.  Watklns 
L.  M.  Co.  Lawrence,  Kansas. — Dear  Sir:  We 
are  (MKered  for  index  No.  4,  471  Browder  and 
156  Neaumont;  $1,800.00  the  price  you  gave 
Oi  on  ibis  propoty ;  $300  casli,  and  tbe  bal- 


ance in  1,  2,  3,  4,  and  5  years,  with  Interest 
at  the  rate  of  8%  per  annum,  secured  by  deed 
of  trust  Shall  we  close  the  deal.  We  think 
this  a  very  fab:  price  for  the  property,  as 
it  is  very  much  oat  of  repair,  and  will  cost 
several  hundred  dollars  to  put  it  In  good  re- 
pair. Our  purchaser  expects  to  at  once  spend 
some  $500  or  $600  repairing  and  remodeling 
this  property,  which  will,  of  coarse,  make 
your  security  first  class.  Please  answer  at 
once  and  oblige,  Wilson  &  Llghtfoot  [Copy.]" 

"J.  B.  Watklns  Land  Mortgage  Company. 
Lawrence,  Kansas,  March  18,  1902.  Wilson 
&  Llghtfoot  Dallas,  Texas. — Gentlemen:  We 
have  yours  of  14th  submitting  an  otFer  of 
$1,800 — $300  cash  and  balance  in  one,  two, 
three,  four  and  five  years,  for  the  R.  H. 
Downs  property  No.  4078,  Index  No.  4.  If 
you  could  get  tbe  amount  of  your  cash  pay- 
ment increased  to  $600,  we  would  be  willing 
to  accept  the  offer  and  give  the  payments 
named  for  the  remainder  at  8%.  Awaiting 
your  further  report  we  are,  your  truly,  J. 
B.  Watklns  L  M.  Co.  By  A.  L  Stanton." 

Within  a  reasonable  time  after  receipt  of 
the  letter  of  March  18,  1002,  WUson  &  Llght- 
foot closed  the  contract  with  Mrs.  Campbell, 
and  rei>orted  the  same  to  appellant  For 
assigned  reasons,  nimecessary  to  state,  appel- 
lant refused  to  sell  the  land  to  Mrs.  Camp- 
bell. 

It  Is  Insisted  on  behalf  of  appellant  tbat 
tbe  testimony  failed  to  show  that  Wilson  & 
Llghtfoot  were  Its  agents  and  had  authority 
to  bind  It  by  the  contract  of  sale.  The  ques- 
tion of  ag«icy  was,  by  tbe  charge  of  the  conrt, 
submitted  to  tbe  Jury,  and,  we  think,  cor- 
rectly BO.  While  the  correspondence  quoted 
above  does  not  In  express  terms,  create  or  de- 
clare the  existence  of  the  agency,  we  are  of 
opinion  that  certain  of  its  terms,  considered 
in  connection  with  all  the  facts  and  circum- 
stances surroondlng  the  transaction,  author- 
ized the  jury  to  reach  the  conclusion  that  ap- 
pellants Intended  by  the  letter  of  March  18, 
1002,  to  authorize  Wilson  &  Llghtfoot  to  con- 
tract a  sale  of  the  land  on  the  terms  therein 
stated.  If  thiB  be  true,  then  It  Is  Immaterial 
that  appellant  had  Issued  and  sent  out  print- 
ed instructions  to  the  effect  that  local  agents 
had  no  authority  to  sign  contracts.  How- 
ever, the  trial  court  gave  appellant  the  bene- 
fit of  a  very  liberal  charge  on  that  subject, 
which  was  to  the  effect  that  If  the  jury  be- 
lieved from  tbe  evidence  '^at  before  the 
contract  was  signed  the  defendant  company 
had  furnished  Wilson  &  Llghtfoot  with  the 
printed  roles  In  evidence,  and  that  said  Wil- 
son &  Llghtfoot  then  knew  that  under  those 
rales  they  were  not  authorized  to'  sign  the 
contract  or  by  the  use  of  reasonable  care 
they  should  have  known  that  said  rules  for- 
bade the  agents  of  defendants  slfRiIng  con- 
tracts of  sale,  then  you  will  find  that  Wilson 
&  Llghtfoot  were  not  the  authorized  agents 
of  defendant  In  signing  the  contract."  On 
tbe  issue  thus  submitted  the  jury  evidently 
found  against  appellant  and  we  cannot  say 
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tbat  such  finding  la  not  Bnpported  by  tlie  tes- 
timony. 

A  reyerealis  urgeA  becanae  tli«  plaintlffa, 
•rer  objections  seaaonably  interixwed,  were 
p«mltted  to  allege  and  prove  tbat  It  was 
tbe  custom  of  real  estate  agents  In  Dallas, 
where  tbe  land  Is  situated  and  tbe  contract 
of  sale  was  made,  to  sign  written  contracts 
similar  to  the  one  signed  In  tbis  case.  If  tbe 
custom  referred  to  should  be  held  to  be  Im- 
material, we  are  not  prepared  to  say  tbat  a 
reversal  should  follow.  However,  we  are  of 
opinion  tbat  tbe  plaintiffs  bad  tbe  right  to 
show  tbat  the  contract  sued  on  was  made 
in  tbe  usual  course  of  business  and  in  tbe 
manner  usually  pursued.  Tbe  plalntlCFs,  hav- 
ing no  proof  of  express  agency  to  mal^e  a 
wrlttMi  contract  of  sale,  bad  a  right  to  prove, 
and  sQbmitted  testimony  tending  to  prove, 
that  appellants  authorized  Wilson  &  Llgbt- 
foot,  In  general  terms,  to  make  the  sale ;  and 
such  authority,  in  tbe  absence  of  an  express 
limitation,  would  authorize  Wilson  &  Light- 
foot  to  pursue  tbe  customary  course  in  ex- 
ecuting tbe  power  conferred. 

There  are  some  other  minor  questions,  all 
•f  which  iiave  been  considered,  and  are  de- 
cided against  appellant 

No  reversible  error  has  been  shown,  and 
the  Judgment  Is  affirmed. 

Affirmed. 


WESTERN    UNION    TBLBORAPH    00.    T. 
ROWE  et  al. 

(Court   of   Civil   Appeals   of  Texas.    Oct.   81, 
1906.    Rehearing  Denied  Dec  12,  1906.) 

1.  Tblkoraphs  and  Teu:fhones  —  Nbqli- 
am»OH—AonoN— Petition— SuTFioiENOT. 

Where,  in  an  action  against  a  telegraph 
company  for  delay  in  transmitting  a  message, 
the  petition  alleeea  facts  sufficient  to  show  a 
contract  to  transmit  and  deliver  the  message, 
it  is  sufficient,  though  it  does  not  allege  that 
a  contract  was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  (  54.] 

2.  Husband  and  Wire  —  Wms's  Skpabatk 

PBOPEBTY— AorlONB— PlKADIHO. 

An  allegation  that  at  the  date  of  the  al- 
leged damages,  plaintill  was  a  feme  sole  was 
sufficient  to  show  that  sach  damages  were  her 
separate  property. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Husband  and  Wi^,  ft  816-819.] 

8.  TCLEGRAFHS  AND  TELEPHONES— NKaUaEKOB 

—Action— Petition— S  uffioieno  Y. 

In  an  action  against  a  telegraph  company 
for  negligent  delay  in  transmitting  a  messase, 
ft  was  not  necessary  for  plaintiff  to  plead  tne 
evidence  by  which  she  intended  to  support  the 
allegation  of  her  petition  to  the  effect  that 
had  the  message  been  duly  transmitted,  she 
would  have  left  the  place  of  hei  residence  on  a 
certain  day  and  liave  arrived  at  another  place 
the  next  day  in  time  to  have  attendee  the 
funeral  services  of  ber  brother. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  4S,  Telegraphs  and  Telephones,  |  54.] 

4.  AFFEAIt-TrIAI/— iNSTBUCrnONB— REqiTEBTS. 

On  appeal,  a  party  cannot  complain  of  an 
Instruction   given   Dy   the  court   which   is   tha 


same  as  an  instruction  requested  by  him,  and 
refused  by  the  court 

[Ed.  Note.— For  cases  in  iwint,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,   {  3602.] 

6.  Sams— Bnx  or  Exoeftions— Pbesenthknt 

TO  Trial  Cottkt— Tim. 

Where  a  bill  of  exceptions  is  not  presented 
to  the  trial  Judge  within  10  days  as  reqnfrea  by 
Rev.  St.  1805,  art  1365,  it  cannot  be  con- 
sidered on  appeal  although  it  was  allowed  by 
the  trial  judge. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {|  2404,  2406.] 

Appeal  from  District  Court,  Hopkins  Coun- 
ty;  R.  L.  Porter,  Judge. 

Action  by  Dona  Rowe  and  others  against 
the  Western  Union  Telegraph  Company. 
From  a  judgment  In  favor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

N.  L.  Lindsley  and  Geo.  H.  Fearons,  for 
appellant  Leach  &  McBride  and  R.  D.  Allen, 
for  appellees. 

BIDSON,  J.  Appellees  brought  this  suit 
In  the  court  below  against  appellant  to  re- 
cover damages  for  alleged  delay  in  transmit- 
ting a  telegraphic  message.  Tbe  trial  before 
a  jury  resulted  in  a  verdict  and  judgment  In 
favor  of  appellee  Mrs.  Dona  Rowe  for  tbe 
sum  of  1800. 

Appellant's  first  and  third  assignments  of 
error  complain  of  tbe  action  of  the  court  be- 
low in  overruling  its  general  demurrer  to 
appellees'  petition,  and  its  special  exception 
thereto,  which  assailed  it  upon  tbe  ground 
that  said  petition  failed  to  allege  any  contract 
with  appellant  to  transmit  and  deliver  the 
message  in  question.  We  think  the  Bpi>ellees' 
petition  alleged  facta  sufficient  to  show  a 
contract  made  on  tbe  part  of  appellant  to 
transmit  and  deliver  tbe  message,  which  la 
all  tbat  is  necessary,  it  not  being  required 
tbat  the  pleader  should  state  tbe  conclusion 
tbat  a  contract  bad  been  made  or  entered 
into.  Stuart  v.  W.  U.  Tel.  Co.,  66  Tex.  580, 
18  S.  W.  351,  59  Am.  Rep.  623;  Loper  ▼. 
West  Union  Tel.  Co.  (Tex.  Sup.)  8  S.  W.  600. 

We  think  tbe  allegation  that,  at  the  date 
the  alleged  damages  accrued,  appellee  Dona 
Rowe  was  a  feme  sole  was  sufficirat  to  show 
that  such  damages  were  ber  separate  prop- 
erty. Hence  we  overrule  appellant's  second 
assignment  of  error. 

Tbe  contention  urged  in  appellant's  fifth 
assignment  of  error  was  not  embraced  in  its 
Q>eclal  exception  upon  which  this  assignment 
is  predicated,  and  an  exception  to  a  petition 
cannot  be  aided  by  tbe  testimony  developed 
upon  the  trial. 

Appellant's  fourth  assignment  of  error  Is 
overruled.  It  was  not  necessary  for  appellees 
to  plead  tbe  evidence  by  which  they  inteaded 
to  support  tbe  allegation  in  their  petition  to 
the  effect  that,  bad  appellant  duly  transmit- 
ted and  delivered  the  telegram,  appellee  Dona 
Rowe  could  and  would  have  left  Iowa  Park 
on  tbe  afternoon  of  October  21st  and  have 
arrived  In  Sulphur  Springs  on  tbe  after- 
noon of  October  22, 1904,  at  1  o'clodc,  in  time 
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to  bare  attended  the  faneml  Borlces  of  her 
brother. 

The  court  did  not  err  In  giving  to  the  jury 
the  fifth  and  sixth  paragfraphs  of  its  charge, 
aa  same  were  anthorlzed  by  the  pleadings 
and  eyldence,  and  the  court,  in  another  para- 
graph of  Its  charge,  properly  Instructed  the 
Jmy  aa  to  appellant's  rights  under  its  rules 
as  to  office  hours. 

The  seventh  paragraph  of  the  court's  charge 
complained  of  in  appellant's  eighth  assign- 
ment of  error  was  properly  glren  to  the  Jury 
In  Ttew  of  the  evidence  in  this  case,  especially 
that  of  appellee  Dona  Rowe  to  the  effect  that, 
aa  soon  as  she  received  the  message  and 
fbnnd  she  could  not  get  a  train  that  day  In 
time  to  reach  Sulphur  Springs  In  time  for 
the  funeral,  she  Immediately  called  her 
brother  Wayland  McBrlde,  who  had  charge 
of  the  funeral,  over  the  telephone,  and  re- 
quested him  to  postpone  the  burial  to  such 
time  that  she  could  attend,  and  he  answered 
that  be  could  not  hold  him  out  any  longer, 
that  the  burial  would  take  place  on  the 
afternoon  of  October  22,  1904,  which  testi- 
mony was  corroborated  by  Wayland  McBrlde. 
The  court  below  was  warranted  In  giving  to 
the  jury  the  eighth  paragraph  of  Its  charge, 
and  in  refusing  to  give  to  It  appellant's 
q>eclal  Instruction  No.  9,  in  view  of  the  re- 
quested special  charges  Nos.  S  and  8  of  ap- 
pellant, which  were  refused  by  the  court, 
but  the  substance  of  which  was  embraced  in 
said  paragraph  8  of  the  court's  main  charge, 
and  said  requested  charge  No.  9  was  incon- 
sistent with  appellant's  requested  special 
diarge  No.  &  W.  U.  Tel.  Oo.  t._  Bryson  (Tex. 
Civ.  App.)  61  8.  W.  648;  Railroad  Co.  v. 
Gnx*  (Tex.  Civ.  App.)  66  8.  W.  1006;  Rail- 
road Go.  T.  Sein  (Tex.  Sup.)  88  8.  W.  215; 
Railroad  Cio.  t.  Ferris  (Tex.  Civ.  App.)  65 

a  w.  1119. 

While  It  is  tme  that  appellees  did  not 
allege  in  their  petition  that  appellant  agreed 
to  transmit  or  deliver  the  message  outside 
of  Its  regular  office  hours,  appellant,  as  a  de- 
fense to  appellees'  cause  of  action,  pleaded 
its  regular  office  hours  and  alleged  that  the 
message  was  received  outside  of  same,  and 
introduced  testimony  in  suiqport  of  such 
aUegattons,  and,  in  rebuttal  of  such  testi- 
mony, appellees,  without  objection  on  the 
part  of  appellant,  introduced  evidence  of  an 
agreement  by  appellant's  agent  when  he  re- 
ceived the  message  to  rush  it.  We  think 
thla  testimony  justified  the  charge  complained 
of,  especially  in  connection  with  the  fact 
that  appellant  requested  the  special  charges 
above  mentioned. 

Appellant's  twelfth  and  sixteenth  asslgn- 
moits  of  error  complain  of  the  refusal  of  the 
coort  below  to  give  to  the  jury  Its  requested 
special  instructions  Nos.  8  and  8.  As  above 
stated,  these  instructions  were  substantially 
embraced  In  paragraph  8  of  the  court's  main 
cbarge.  There  was  no  testimony  authoriz- 
ing appellant's  special  charge  No.  6,  and 
bence  its  refusal  was  not  error,  and  besides, 


the  court  properly  Instructed  the  Jury  on  the 
subject  to  which  said  special  charge  related 
in  Its  main  charge. 

The  matter  embraced  in  the  seventh  special 
charge  requested  by  appellant  woiild  consti- 
tute no  defense  to  appellees'  cause  of  action, 
as  the  telegrams  referred  to  In  said  special 
charge  had  nothing  whatever  to  do  with  tlie 
telegram  which  Is  the  basis  of  this  suit,  or 
the  conduct  of  appellee  Dona  Rowe  in  refer- 
ence thereto. 

Appellant's  other  assignments  of  error  re- 
late to  the  admission  of  certain  testimony  by 
the  court  below  over  Its  objections.  We  are 
not  required  to  consider  these  assignments  of 
error  as  the  bills  of  exception  taken  to  the 
action  of  the  court  In  the  respects  stated  were 
not  presented  to,  and  approved  by,  the  trial 
court  within  10  days  after  final  trial.  Rev. 
St  1895,  art  1365;  Railway  v.  Holdea 
(Tex.  Olv.  App.)  55  S.  W.  603.  However,  we 
do  not  think  that  appellant  points  out  any 
reversible  error  in  the  action  of  the  court 
complained  of  under  these  assignments. 

The  judgment  of  the  court  below  Is  af- 
firmed. 

McKBNZIB  et  al.  v.  BARRETT.* 

(Oonrt  of  Civil  Appeals  of  Texas.     June  2S, 
1906.     On  Rehearing,   December  6,   1906.) 

1.  JuDGMBNT  — CoNSTBUorroN  — OoNFOBMrrr 
TO  Vkbdict.  I 

In  an  action  against  the  .principal  and 
sare^  on  a  building  contractor's  bond,  a  ver- 
dict for  plaintiff  against  the  surety,  and  against 
the  principal  in  favor  of  the  surety,  waa  suf- 
ficient to  BUBtain  a  judgment  for  plaintiff  against 
both;  a  finding  against  the  principal  being 
implied  from  the  verdict  against  the  surety. 

2.  Contracts  —  Building  —  CKRTmcAXK  or 
AacnTTECT — STrFnciawcT. 

Where  a  building  contract  provided  that 
upon  breach  of  its  terms  by  the  contractor,  the 
owner  should  complete  the  work  and  charge  to 
him  any  cost  that  might  accrue  in  excess  of  the 
contract  price,  and  made  the  architect's  certifi- 
cate conclusive  as  to  such  excess  cost,  an  account 
subscribed  by  the  architect  was  sufficient  com- 
pliance with  the  provision  requiring  a  certificate, 
where  he  afterwards  testified  that  he  approved 
and  certified  each  of  the  items. 
8.  Pbircifai.  and  Subkty  —  Rkuediks  or 
OBEDrroBS— Pleading— Paoor. 

Under  a  bnilding  contract  authorizing  the 
I  owner  to  complete  the  building  at  the  contract- 
or's expense,  where  he  failed  to  do  it,  the  own- 
er's allegation  in  an  action  on  the  contractor's 
bond  that  the  amounts  expended  In  completing 
the  building  were  "necessarily  and  properly  ex- 
pended therefor"  was.  In  tlie  absence  of  special 
exception,  sufficient  to  admit  proof  of  the  rea- 
sonableness of  such  expenditures. 
4.  Same— BXPBNBBS  in  Cohpleting  Build- 
ing— SuFnciENOT  or  Evidence. 

Evidence  in  an  action  on  a  building  con- 
tractor's bond  held  sufficient  to  show  that  the 
expenditures  made  in  completing  the  work  after 
be  abandoned  it  were  reasonable. 

6.  Al.TBBATIOIf   or  InSTBUXBNTS— BUBOBN    OT 

Pboof. 

Where,  in  an  action  upon  a  bnilding  con- 
tractor's bond,  the  defendants  alleged  an  altera- 
tion of  the  specifications  of  the  contract  after 
its  execution,  the  burden  was  upon  them  to  show 
it;    ipterlineallons  in  an  instrument  being  prB» 

'Application  for  writ  of  error  dlBmissed  by  Stt- 
pr«me  Court  tor  want  of  Jurisdletlon. 
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tnmed,  in  the  absence  of  auapicioua  circum- 
stances, to  have  been  made  prior  to  its  execu- 
tion. 

[Kd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Alteration  of  Instruments,  {  234.] 

6.  Appeal  —  Review  —  Failubx  to  Reqctst 

iRBTBUCnON. 

Where  defendants  failed  to  request  an  ap- 
propriate Instruction,  tbej  could  not  complain 
of  the  coart's  failure  to  give  it 

7.  Pkincifai.  and  Subett  —  DiaoHAROE  or 

SUBETT    —   FBOVIBIOHS   OF   BDII.DINO    COH- 

TBACT. 

Where  a  building  contract  required  the 
owner  to  pay  the  contractor  fortnightly  80 
per  cent  of  the  value  of  the  work  done  as  shown 
by  the  architect's  certificate,  and  the  owner's 
contract  with  the  surety  on  the  contractor's 
bond  provided  for  the  release  of  the  surety,  if 
the  remaining  20  per  cent,  was  not  retained, 
Um  sorety  was  not  released  by  the  owner  un- 
eonscioosly  failing  to  retain  20  per  cent. 

SBA.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  40,  Principal  and  Surety,  tS  28»-285.] 

On  Rehearing. 

8.  AXTKBATIOR     OP    InSTBUMENTS— 'MATEBIAL- 

ITT — Sdbject- Mattes. 

A  contract  alleged  to  have  been  altered  pro- 
vided for  the  painting  of  "the  exterior  of  build- 
ing," and  tliat  such  painting  should  include  all 
woodwork  "on  the  exterior  house  and  barn," 
and  "all  galvanised  iron  and  tin  work  on  both 
buildings,  etc.  A  second  clause  of  tlie  con- 
tract provided  for  fencing,  all  to  be  painted  two 
coata  "same  as  barn  and  main  building."  It 
was  claimed  that  in  the  first  provision  of  the 
contract  the  words  "house  and  bam"  and  the 
words  "on  both  buildingB,"  etc.,  were  fraudulent- 
ly inserted  after  the  execution  of  the  contract 
Held,  that  such  alleged  alterations,  in  view  of 
the  provision  in  the  second  clause  for  the  paint- 
ing of  the  fences  "same  as  bam  and  main  build- 
ing," were  immaterial,  the  contract  clearly  pro- 
viding for  the  painting  of  the  bam,  and  a 
charge  that  if  either  of  the  alterations  claimed 
were  made  after  the  execution  of  the  contract 
they  were  material,  was  properly  refused. 

9.  Appeai/— Habkless  Ikbtbuotion, 

Where  a  building  contractor  and  his  surety 
defended  his  failure  to  complete  the  work  on 
the  ground  that  the  obligee  bad  made  fraudulent 
alterations  in  the  contract  but  it  appeared  that 
the  alterations  were  immaterial,  it  was  not  prej- 
udidai  error  to  instruct  a  verdict  for  tbem  upon 
a  finding  that  "all"  the  alterations  were  made 
after  the  execution  of  the  contract 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {  4211.] 

Appeal  from  District  Court,  Harris  County ; 
Norman  O.  Kittrell,  Judge. 

Action  by  C.  E.  Barrett  against  P.  A.  Mc- 
Kenzie  and  tbe  Fidelity  &  Deposit  Company 
of  Maryland.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    AfHrmed. 

W.  H.  Ward  and  R  P.  Phelps,  for  appel- 
lant McKlnzle,  Hogg,  Watklna  &  Jones,  for 
appellant  Bond  Co.  Andrews,  Ball  &  Street- 
man,  for  appellee. 

PLEASANTS,  J.  This  Is  a  suit  by  appellee 
against  P.  A.  McKenzie,  as  principal,  and 
tbe  Fidelity  &  Deposit  Company  of  Mary- 
land, as  surety,  upon  a  bond  executed  by  de- 
fendants to  secure  the  faithful  performance 
by  McKenzie  of  a  contract  made  by  bim  with 
appellee  for  the  construction  of  a  dwelling 


house  In  tbe  city  of  Hooston.  The  petition 
alleges  the  execution  of  the  contract  and  bond, 
and  that  McKenzie  abandoned  his  contract 
and  plaintiff  was  compelled  to  complete  tbe 
same  at  a  cost  and  expense  of  $923.92  over 
and  above  tbe  amount  agreed  to  be  paid  by 
him  in  said  contract  McKenzie  answered 
by  general  and  special  exceptions  and  general 
denial,  and  specially  pleaded  that  he  had 
voluntarily  abandoned  the  contract.  He  also 
pleaded  that  the  plans  and  specifications  had 
been  materially  changed  without  bis  knowl- 
edge and  consent  atter  the  execution  of  the 
contract  and  that  plaintiff  and  his  architect 
bad  conspired  to  defraud  him  and  refused  to 
allow  him  to  complete  tbe  building  in  ac- 
cordance with  bis  contract,  but  demanded  of 
him  other  and  different  work  from  that  re- 
quired by  the  contract,  and  for  that  reason 
be  was  compelled  to  abandon  the  work.  He 
further  pleaded  that  the  certificates  issued  by 
the  architect  for  tbe  amounts  expended  by 
plaintiff  in  completing  the  building  were 
fraudulently  made  for  a  much  larger  amount 
than  was  required  to  complete  the  work.  The 
defendant  surety  company  adopted  the  an- 
swer of  Its  codefendant,  and  further  pleaded 
breaches  by  plaintiff  of  tbe  conditions  of  tbe 
bond  upon  which  the  suit  was  brought  The 
cause  was  tried  by  a  Jury,  and  upon  a  ver- 
dict in  favor  of  plaintiff  Judgment  was  ren- 
dered In  bis  favor  against  both  defendants 
for  the  sum  of  $902,  with  Judgment  over  In 
favor  of  the  surety  company  against  the  de- 
fendant McKenzie  for  a  like  amount 

The  contract  sued  on  was  made  January  7, 
1903,  and  under  Its  terms  the  defendant  Mc- 
K«izie  agreed  and  undertook  to  construct 
the  buildings  therein  described  according  to 
the  plans  and  specifications  attached  to  said 
contract,  and  under  the  supervision  and  to 
the  satisfaction  of  plalntlfTs  architect,  F.  S. 
Olover,  for  the  sum  of  $3,76a  This  con- 
tract provides  tbat  pajrments  may  be  made  to 
the  contractor  In  installments,  "upon  certif- 
icates issued  once  every  two  weeks  to  the 
amount  of  (80%)  eighty  per  cent  of  the  labor 
and  materials  In  the  bnlldlngs  and  the  re- 
maining (20%)  twenty  per  cent,  to  be  retained 
until  the  final  completion  and  acceptance  of 
the  buildings  by  the  architect,  F.  S.  Glover." 
In  event  the  contractor  should  fall  to  com- 
ply with  his  contract,  tbe  owner  was  au- 
thorized to  take  charge  of  the  work  and  com- 
plete same  according  to  the  contract,  and, 
if  the  unpaid  balance  due  the  contractor  at 
tbat  time  should  exceed  the  exi)en8e  Incurred 
by  tbe  owner  In  completing  the  work,  he 
shall  pay  snch  excess  to  the  contractor,  but,' 
if  tbe  cost  of  completing  the  work  should  ex- 
ceed the  balance  due  under  tbe  contract,  tbe 
contractor  was  bound  to  pay  such  excess  to 
the  owner.  "Tbe  expense  Incurred  by  the 
owner  as  herein  provided  either  for  furnish- 
ing materials  or  for  finishing  the  work,  and 
any  damage  incurred  through  such  default, 


Digitized  by 


Google 


Tex.) 


MoKSNZIB  T.  BARRISTT. 


231 


ihan  be  andlted  and  certifled  by  the  arcbitect 
whose  certificate  thereof  shall  be  condnslTe 
opoo  the  parties."    Article  10  of  the  contract 
is  as  fblloww    "It  Is  farther  mntoally  agreed 
between  the  parties  hereto  that  no  certificate 
Klven  or  payment  made  nnder  this  contract, 
except  the  final  certificate  or  final  payment, 
■hall  be  condnalTe  evidence  of  the  perform- 
ance of  this  contract,  either  wholly  or  in 
part,  and  that  no  payment  shall  be  construed 
to  be  an  acceptance  of  defectlTe  work  or  Im- 
proper materials."    The  bond  executed  by  the 
secarlty  company  contains  the  following  pro- 
Tlslons:    "Whereas  said  principal  has  enter- 
ed Into  a  certain  written  contract,  bearing 
date  the  8th  day  of  January,  A.  D.  1003,  with 
said  owner,  to  furnish  all  of  the  labor,  mate- 
rials and  other  things  requisite,  and  to  do  and 
perform  all  things  contemplated  by  said  con- 
tract which  contract,  together  with  all  Its 
terms,    covenants,    conditions,    specifications 
and  stipulations,  la  incorporated  herein  and 
made  to  form  a  part  hereof  as  fnlly  and 
amply,  to  all  Intents   and  purposes,   as  if 
said  contract  was  recited  at  length  herein. 
»    •    •    This  bond  is  executed  by  the  surety 
npon  the  following  express  conditions,  which 
shall  be  conditions  precedent  to  the  right  of 
the  owner  to  recover  hereunder:    The  own- 
er shall  keep,  do  and  perform  each  and  every, 
all  and  singular,  the  matters  and  things  set 
forth  and  specified  in  said  contract  to  be  by 
the  owner  kept,  done  and  performed  and  ex- 
clusively at  the  times  and  in  the  manner  In 
said    contract   q>eclfled.    •    •    •    The  said 
owner  shall  retain  the  last  payment  and  re- 
wrve  due  said  principal  until  the  complete 
performance    by    said    principal    of    all   the 
terms,  covenants  and  conditions  of  the  con- 
tract on  said  principal's  part  to  be  performed, 
and  until  the  expiration  of  the  time  within 
which  liens  or  notices  of  liens  may  be  filed, 
by  reason  of  any  thing  done  In  or  towards 
tbe  performance  of  said  contract,  and  until 
the  cancellation  and  discbarge  of  such  liens. 
If  any;  and  said  surety  shall  be  notified,  in 
writing,  before  tbe  last  payment  shall   be 
made  or  said  reserve  itald."    Some  time  In 
April,  1903,  McKensie  quit  work  under  the 
contract,  and  plaintiff  took   charge  of  the 
work  and  completed  the  building.    Tbe  testi- 
mony  is  conflicting  upon   all  of  tbe  issues 
raised  by  tbe  pleadings,  but  there  Is  suffi- 
cient evidence  to  sustalp  the  findings  of  the 
jury  that  McKensie  defaulted  In  bis  contract, 
and  that  it  cost  plaintlft  $902  to  complete  the 
work  over  and  above  the  balance  due  under 
tbe  contract  at  tbe  time  McKenzle  abandoned 
It;  and  that  said  amount  was  audited  and 
ai^roTed  by  tbe  architect  as  provided  in  the 
contract;  and  was  the  necessary  and  reason- 
able cost  of  completing  the  work  in  accord- 
ance with  tbe  contract 

The  api>ellants  have  filed  separate  assign- 
ments of  error  and  separate  briefs.  We  shall 
not  discuss  the  various  assignments  In  de- 
tail, and  unless  otherwise  stated  tbe  ques- 


tions considered  and  determined  In  tbla'  opin- 
ion are  raised  by  both  appellants. 

Tbe  verdict  of  tbe  Jury  la  as  follows:  "We, 
tbe  jury  in  this  case,  find  for  the  plaintiff  to 
tbe  amount  asked,  namely,  $902.92,  against 
the  defendant  bond  company,  and  Judgment 
against  the  defendant  McKenzle  In  favor  of 
the  bond  company  for  like  amount  together 
with  $200.00  attorney's  fees."  Appellants  con- 
tend that  this  verdict  did  not  authorize  a 
Judgment  In  favor  of  plaintiff  against  Mc- 
Kenzle, and  the  surety  company  urges  that 
the  Judgment  against  Its  principal  not  being 
authorized  by  the  verdict  no  valid  Judgment 
could  be  rendered  thereon  against  the  surety. 
We  think  the  verdict  necessarily  includes  a 
finding  by  tbe  Jury  In  favor  of  plaintiff 
against  McKenzle,  and  the  trial  court  did 
not  err  In  so  construing  It  and  rendering 
Judgment  accordingly.  Under  tbe  pleadings, 
evidence,  and  charge  of  tbe  court  no  verdict 
could  have  been  found  against  tbe  surety  com- 
pany unless  the  Jury  found  in  favor  of  plain- 
tiff against  McKenzle.  That  the  Jury  Intend- 
ed to  find  against  McKenzle  for  the  amount 
due  plaintiff  Is  evidenced  by  Its  finding  such 
amount  against  him  in  favor  of  the  surety 
company.  Viewed  in  tbe  llgbt  reflected  upon 
it  by  tbe  entire  record,  we  think  the  finding 
of  the  Jury  against  McKenzle  in  favor  of  the 
surety  company  for  the  amount  fqund  to  be 
due  the  plaintiff  clearly  evidenced  their  in- 
tention to  find  said  amount  against  him  in 
favor  of  plaintiff.  Peaice  v.  Bell,  21  Tex. 
688. 

Our  conclusions  of  fact  before  stated  dis- 
poses of  tbe  assignments  assailing  tbe  Judg- 
ment on  tbe  ground  that  there  is  no  evidence 
to  sustain  tbe  finding  that  tbe  amounts  ex- 
pended by  plaintiff  In  tbe  completion  of  tbe 
work  were  audited  and  certified  by  tbe  archi- 
tect or  that  such  expenditures  were  reason- 
able. Tbe  Itemized  account  Introduced  In 
evidence  by  the  plaintiff  was  not  accompanied 
by  a  certificate  of  the  architect  but  was  sub- 
scribed by  him,  and  he  swore  on  tbe  stand 
that  he  had  approved  and  certified  encb  of 
said  Items.  We  think  this  was  a  substantial 
compliance  with  the  contract  requirement 
that  the  amounts  so  expended  should  be  au- 
dited and  certifled  by  the  architect  and  nn- 
der said  provision  of  the  contract  such  verifi- 
cation of  the  account  was  conclusive. 

We  are  also  of  opinion  that  the  allegations 
of  the  petition  that  the  amounts  expended  by 
plaintiff  in  the  completion  of  the  building 
were  "necessarily  and  properly  expended 
therefor"  were.  In  the  absence  of  a  special 
exception,  sufficient  to  admit  proof  of  tbe 
reasonableness  of  such  expenditures.  Upon 
this  Issue  tbe  arcbitect  testified  as  follows: 
"I  completed  that  contract  according  to  tbe 
plans  and  specifications.  I  did  not  do  any- 
thing in  the  least  In  variance  to  tbe  plans 
and  specifications.  I  gave  certificates  for 
these  bills  after  McKenzle  gave  over  °tbe 
contract    *    *    *    I  bad  a  foreman,  and  I 
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went  oat  there  two  or  three  times  a  diiy.  Of 
course,  I  would  not  neglect  my  office  to  stay 
out  there  all  day.  I  had  to  trust  a  little,  of 
course.  I  could  not  tell  whether  they  worked 
when  I  wasn't  there  or  not,  but  the  foreman 
I  had  was  a  good  man,  and  I  believe  yet  he 
was  a  good  man.  I  got  the  work  done  as 
economically  as  I  could.  I  had  no  disposi- 
tion to  do  otherwise."  While  there  is  testi- 
mony to  the  etCect  that  the  building  could 
have  been  completed  at  much  less  cost,  the 
evidence  above  quoted  is  sufficient  to  sustain 
the  findings  of  the  Jury  upon  this  issue,  and 
the  point  is  not  made  that  such  finding  is 
so  against  the  preponderance  of  the  evi- 
dence as  to  require  this  court  to  set  it  aside. 
The  defendants  alleged  in  their  answer 
that  the  specifications,  which  were  made  a 
part  of  the  contract,  had  been  changed  with- 
out their  knowledge  or  consent  after  the  con- 
tract was  executed,  by  writing  In  the  para- 
graph relating  to  painting  tbe  words  "house" 
and  "bam,"  between  the  words  "exterior" 
and  "Including,"  and  adding  to  said  para- 
graph the  words  "on  both  buildings,  the  ex- 
terior to  receive  two  coats  of  paint,  all  colors 
to  be  selected  by  the  owner  and  architect." 
There  was  evidence  to  the  effect  that  these 
interlineations  and  additions  to  tbe  specifica- 
tions were  made  as  alleged  after  the  contract 
was  executed  and  without  the  knowledge  and 
consent  of  defendants.  TTpon  this  issue,  aft- 
er reciting  in  his  charge  the  allegations  of  the 
petition  above  mentioned,  tbe  court  instruct- 
ed the  Jury  as  follows:  "The  burden  of 
proof  is  on  the  defendants,  McKenzie  and  the 
bond  company,  to  establish  alteration  of  the 
specifications  after  they  were  executed,  and 
if  you  find  that  they  have  established  such 
alteration  by  a  preponderance  of  the  evi- 
dence, and  find  that  they  were  altered  to 
the  ^ent  above  set  forth,  after  they  had 
been  signed  by  McKenzie  and  Barrett,  then 
you  will  find  for  the  defendants,  and  in- 
quire no  further,  and  you  will  state  by  your 
verdict  that  you  find  such  alteration  to  have 
been  a  fact  If  you  do  not  find  tbe  specifica- 
tions were  altered  as  alleged,  then  yon  will 
proceed  to  inquire  further,  guided  by  the 
following  instmctims."  This  charge  is  ob- 
jected to  on  the  ground  that  it  erroneously 
placed  the  burden  upon  the  defendants  to  es- 
tablish the  alterations  alleged,  and,  further, 
because  it  only  authorized  the  Jury  to  find 
for  defendants  in  event  they  believed  that 
all  of  the  alterations  allegred  were  made 
when  proof  of  either  of  said  alleged  altera- 
tions was  sufficient  to  entitle  defendants  to 
a  verdict  The  general  rule  that,  if  on  the 
production  of  an  instrument  in  writing  it  ap- 
pears to  have  been  altered,  it  is  incumbent 
on  the  party  offering  it  to  explain  this  ap- 
pearance, it  modified  by  the  further  rule 
that,  if  there  is  no  peculiar  drcumstanoes  of 
suspicion  attached  to  the  altered  instrument, 
the  alteration  Is  presumed  to  have  been  made 
prior  to  or  ccmtemporaneous  with  its  execu- 
tion.   Under  this  rule  the  mere  fact  that 


there  were  Intwllneatlons  in  the  instrument 
would  not  relieve  the  defendants  of  the  bar- 
den  of  proving  that  such  Interlineations  were 
made  after  the  Instrument  was  executed. 
The  execution  of  the  instrument  was  not 
denied  by  the  defendant,  and  plaintiff  did 
not  deny,  but  admitted,  that  tbe  interlinea- 
tions were  made  by  him  or  by  his  architect; 
the  only  issue  raised  being  whether  tbey  were 
made  before  or  after  the  contract  was  exe- 
cuted. We  think  upon  this  issue  the  trial 
court  properly  placed  the  burden  upon  de- 
fendants to  prove,  as  alleged  by  them,  that 
the  interlineations  were  made  after  the  exe- 
cution of  the  contract  Rodriguez  v.  Haynes, 
76  Tex.  225.  13  S.  W.  296 ;  Life  Ins.  Co.  v. 
Goalson,  22  Tex.  Civ.  App.  64,  64  S.  W.  388. 
There  was  no  affirmative  error  in  instructing 
the  Jury  in  effect  that,  if  they  believed  that 
all  of  the  alterations  were  made  as  alleged 
by  the  defendants,  they  should  find  for  de- 
fendants. That  the  defendants  under  such 
circumstances  would  be  entitled  to  a  verdict 
is  a  correct  statement  of  the  law  so  far  as  it 
goes.  It  is  equally  clear  that  if  any  one  of 
tbe  alleged  material  alterations  was  made, 
the  defendants  were  entitled  to  a  verdict, 
but  the  omission  of  tbe  court  to  so  Instruct 
the  Jury  cannot  be  complained  of  in  the  ab- 
sence of  a  request  for  such  instruction.  No 
such  request  was  made  by  the  defendant  Mc- 
Kenzie, and  his  assignment  complaining  of 
this  charge  cannot  be  sustained.  Tbe  ap- 
pellant surety  company  requested  such  a 
charge  and  its  assignment  of  error  complain- 
ing of  the  refusal  of  the  court  to  give  the 
requested  instruction  must  be  sustained. 

It  is  urged  by  appellant  surety  company 
that  the  Judgment  against  it  must  be  reversed 
because  the  vmdisputed  evidence  shows  that 
the  plaintiff  had  paid  the  defendant  Mc- 
Kenzie more  than  80  per  cent,  of  the  work 
done  upon  the  building  at  the  time  he  aban- 
doned it,  and  under  the  terms  of  the  bond 
sued  on  the  surety  was  released  from  all  lia- 
bility thereon  if  the  plaintiff  failed  to  retain 
20  per  cent  of  the  contract  price  until  the 
building  was  completed.  It  may  be  conceded 
for  the  sake  of  argument  that  more  than 
80  per  cent  of  the  value  of  the  work  done 
on  the  building  was  paid  the  contractor,  but 
unless  plaintiff  knowingly  made  payments  in 
excess  of  the  80  per  cent,  the  surety  would 
not  be  released.  The  contract,  which  was 
made  a  part  of  the  bond,  required  the  plain- 
tiff to  pay  the  contractor  every  two  weeks 
as  the  work  progressed  upon  certificates  of 
the  architect  showing  the  amount  due  under 
tbe  contract.  The  plaintiff  and  the  architect 
both  testified  that  all  payments  made  were 
made  on  certificates  furnished  by  the  archi- 
tect. If,  by  the  mistake  of  the  architect  or 
by  collusion  between  him  and  the  contractor, 
these  certificates  were  made  for  more  than 
80  per  vent  of  the  value  of  the  work  and 
material  placed  in  the  building,  plaintiff 
could  not  be  held  responsible  for  such  mis- 
take or  fraud  unless  he  knew  of  it  at  the 
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time  lie  made  the  paymentB.  The  coatract 
required  Mm  to  pay  the  amounts  certified  by 
the  architect  to  be  due,  and  the  provisions 
of  the  Iwnd  upon  which  appellant  relies  to 
nistain  the  contention  that  the  payment  of 
more  than  80  per  cent  to  the  contractor 
prior  to  the  completion  of  the  building  would 
release  the  surety  recite,  as  one  of  the  con- 
ditions upon  which  the  bond  was  executed, 
that  "the  owner  shall  keep,  do  and  perform, 
each  and  ev^ry,  all  and  singular,  the  matters 
and  things  set  forth  and  specified  In  suid 
contract  to  be  by  him  kept,  done  and  per- 
formed and  exclusively  at  the  times  and  In 
the  manner  In  said  contract  specified."  There 
is  no  provision  of  the  bond  which  can  be 
construed  to  mean  that  if  plalntUT  In  pay- 
ing the  amounts  called  for  In  the  certificates 
of  Oi»  arcUtect,  without  any  knowledge  that 
sod)  certificates  were  not  correct,  should 
make  a  payment  in  excess  of  80  per  cent,  of 
the  value  of  the  work  done,  the  surety  upon 
the  bond  should  be  released.  The  bond  does 
not  absolutely  require  plaintiff  not  to  pay 
more  than  the  SO  per  cent,  but  requires  him 
to  pay  in  accordance  with  the  terms  of  the 
contract,  and  the  contract  as  we  have  seen, 
requires  falm  to  pay  upon  the  certificate  of 
the  architect  We  ttilnk  It  clear  under  the 
provisions  of  the  contract  and  bond  that  the 
surety  would  not  be  released  by  the  payment 
by  plaintiff  of  more  than  the  80  per  cent, 
unless  such  payment  was  knowingly  made 
by  him.  This  issue  was  properly  submitted 
to  the  Jury,  and  the  evidence  sustains  the 
flnding  that  plaintiff  did  not  knowingly  pay 
tlie  ccmtractor  more  than  80  per  cent,  of  the 
TBlne  of  the  work  done  by  him. 

No  otb^  questions  are  presented  which  re- 
quire our  consideration.  The  judgment  of 
the  court  below  in  favor  of  plaintiff  against 
appellant  McKenzle  is  afllrmed,  and  the 
judgment  against  the  surety  company  is  re- 
versed and  the  cause  as  to  It  remanded. 

Affirmed  in  part  Reversed  and  remanded 
in  part 

On  Motion  for  Rehearing. 

In  our  opinion  heretofore  filed  In  this 
cause  we  held  that  the  Judgment  of  the  court 
below  against  the  appellant  bond  company 
should  be  reversed  because  of  the  failure  of 
the  court  to  give  the  Jury  an  Instruction  re- 
quested by  said  appellant,  to  the  effect  that 
if  they  believed  from  the  evidence  that 
dther  of  the  alterations  claimed  by  the  de- 
(codants  to  have  been  made  In  the  contract 
after  its  execution  and  without  their  knowl- 
edge or  consent  were  so  made,  such  altera- 
tioiis  were  material,  and  they  should  find 
tor  the  defendant  bond  company.  The  para- 
graph of  the  contract  alleged  to  have  been 
altered  Is  as  follows:  "Painting:  The  ex- 
terior of  building  to  be  painted  over  with 
two  good  heavy  coats  of  paint  composed  of 
pure  white  lead,  zinc,  and  raw  linseed  oil 
la  socb  colors  as  will  be  directed  by  the  arch- 
itect   This  Indndes  all  finish  wood  woric 


on  the  exterior  house  and  bam  including 
porch  floors  above  and  below  and  all  galvan- 
ized iron  and  tin  work  on  both  buildings,  the 
interior  to  receive  two  coats  of  paint,  all 
colors  to  be  selected  by  the  owner  and  archi- 
tect" This  clause,  according  to  the  conten- 
tion of  appellants,  was  written  with  a  type- 
writer, and  the  alterations  hereafter  stated 
were  made  with  pen  and  ink,  and  were  al- 
leged to  have  been  fraudulently  made.  The 
alterations  alleged  were  the  Insertion  of  the 
words  "house  and  bam,"  between  the  words 
"exterior"  and  "including,"  and  hi  adding 
the  words  "on  both  buildings,  the  exterior 
to  receive  two  coats  of  paint  all  colors  to  be 
selected  by  owner  and  architect"  The  mo- 
tion for  rehearing  filed  by  appellee  points 
out  the  following  paragraph  of  the  con- 
tract, which  is  not  charged  by  the  defendants 
to  have  been  altered:  "Fencing:  Build  291 
ft  of  8"  X  6"  picket  fence,  same  to  have 
4"  X  6"  all  heart  cypress  post  2"  x  4"  rail, 
%"  X  10"  base,  with  2"  water  table,  1%" 
X  1%"  square  pickets,  and  clover  leaf  mould. 
All  put  up  and  given  two  coats  of  paint 
Built  238  feet  of  five  feet  board  fence  4"  x 
6"  cypress  posts,  2"  x  4"  rail,  %"  x  10" 
plank,  with  10"  base  at  bottom.  All  to  be 
painted  two  coats  of  paint  composed  of 
white  lead  and  Unseed  oil,  same  as  bam 
and  main  building."  We  think  it  clearly  ap- 
pears from  this  paragraph  that  the  contract 
required  the  painting  of  the  bam,  and)  there- 
fore the  Insertion  of  the  words  "house  and 
bam,"  In  the  paragraph  relating  to  paint- 
ing, was  not  a  material  alteration,  and  the 
requested  charge  was  properly  refused. 

We  have  carefully  considered  the  mo- 
tions for  rehearing  filed  by  both  appellants, 
and  adhere  to  our  former  conclusions  upon 
the  points  presented  by  said  motions,  except 
that  we  are  inclined  to  the  (pinion  that  if 
the  alleged  alterations  In  the  contract  had 
been  shown  to  t>e  material,  the  charge  of  the 
court  submitting  that  Issue  would  have  been 
affirmative  error,  which  would  entitle  appel- 
lant McKenzie  to  a  reversal  of  the  Judg- 
ment Having  found,  however,  that  the  al- 
leged alterations  were  not  material,  there 
Is  no  error  in  the  charge  of  which  appellants 
can  complain,  and  their  motions  for  rehearing 
are  overruled. 

The  motion  of  appellee  for  rehearing  is 
granted,  and  our  former  order  reversing  the 
Judgment  against  the  appellant  bond  company 
Is  set  aside,  and  it  is  now  ordered  that  the 
Judgment  of  the  court  below  against  both 
appellants  be  affirmed. 

Affirmed. 


HOLLAND  et  al.  v.  COUTS  et  al. 
(Coart   of   Civil   Appeals   of  Texas.    April   7» 

1.  IHSANE  Persons— Actiohs—Nkxt  Feiend. 

A  suit  in  a  county  court  in  behalf  of  aa 

Insane  person,  to  »et  aside  a  will,  is  properly 
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brought  by  a  next  friend,  the  appointment  of 
a  guardian  not  being  necessary. 

iE3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  27,  Insane  Persons,  §  164.] 

2.  Wills— RIGHT8  o»  Devisees— Elkction. 

The  acceptance  by  children  of  a  testatrix 
from  her  husband,  to  whom  she  devised  all  her 
property,  of  deeds  of  property,  the  title  to  one 
half  of  which  he  obtainea  through  the  will  and 
the  other  half  of  which  he  owned  in  his  own 
right,  constituted  an  election  barring  their 
right  to  set  aside  the  will. 

Appeal  from  District  Court,  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

Action  by  J.  R.  Couts,  Jr.,  and  others, 
against  G.  A.  Holland  and  others.  From  a 
Judgment  in  favor  of  plaintiffs,  defendants 
appeal.     Reversed  and  remanded. 

Hood  &  Shodle  and  C.  K.  Bell,  for  appel- 
lants. F.  O.  McKinsey,  McCall  &  McCall, 
and  H.  li.  Moseley,  for  appellees. 

CONNER,  C.  J.  This  Is  an  appeal  from 
the  Judgment  of  the  district  court  of  Parker 
county  annulling  the  last  will  and  testament 
of  Mrs.  Martha  Couts  at  the  Instance  of 
ber  surviving  children.  Martba  Couts  died 
In  the  county  named  on  the  6th  day  of  Feb- 
ruary, 1894,  devising  her  entire  estate  to  her 
surviving  husband,  J.  R.  Couts,  Sr.,  who, 
■subsequently,  to  wit,  on  June  12,  1895,  pro- 
bated the  will,  and  thereunder  asserted  title. 
Tbe  estate,  so  devised,  consisted  principally, 
if  not  wholly,  of  tbe  deceased  wife's  Interest 
in  a  large  community  estate  of  herself  and 
40  id  husband.  J.  R  Couts,  Sr.,  died  on  the 
20tb  day  of  November,  1904,  leaving  a  will 
by  whicb  he  devised  all  of  his  property  to  ap- 
pellants in  trust,  appointing  them  Independ- 
ent executora  Appellants  seasonably  and 
duly  qualified  as  such,  and,  together  with 
others,  were  cited  to  appear  in  the  county 
court  and  answer  the  petition  of  certain  of 
the  surviving  children  of  Martha  and  J.  R. 
Conts,  Sr.,  to  set  aside  the  said  will  of  their 
mother  on  the  ground  of  a  want  of  mental 
capacity  in  her  to  make  It  at  the  time  It  was 
executed.  The  trial  In  the  county  court  re- 
sulted in  a  Judgment  setting  tbe  will  and 
its  order  of  probate  aside,  whereupon  ap- 
pellants appealed  to  tbe  district  court  where 
a  trial  de  novo  resulted  in  a  like  Judgment, 
as  stated  In  the  beginning  of  this  opinion. 

The  principal  questions  on  this  appeal  arise 
from  the  court's  rulings  on  certain  demur- 
rers. Two  of  appellees,  J.  R.  Couts,  Jr.,  and 
Mrs.  Mattle  Putman  (nee  Mattle  Couts), 
sued  by  J.  A.  Chapman  as  next  friend.  It 
being  alleged  tiiat  they  were  without  a 
guardian  and  were  of  unsound  mind,  and 
appellants  assign  error  to  the  action  of  the 
court  In  overruling  their  q;>eclal  exception  to 
such  appearance.  Tbe  contention  is  that  "a 
next  friend  is  not  authorised  by  the  laws  of 
this  state  to  institute  and  maintain  a  pro- 
ceeding in  a  probate  court  for  the  purpose  of 
annulling  the  probate  of  a  will,  such  suit 
can  only  be  brought  by  a  guardian."     We 


have  had  but  little  hesitation  in  overruling 
this  contrition.  It  is  well  settled,  and  ap- 
pellants concede,  that.  In  this  state,  a  salt 
in  behalf  of  a  person  of  unsound  mind  can 
be  instituted  and  maintained  by  a  next 
friend  in  a  court  of  general  Jurisdiction. 
See  Holzhelser  v.  Railway  Co.  (Tex.  Civ. 
App.)  33  S.  W.  887  and  Hughey  v.  Mosby  et 
al.  (Tex.  Civ.  App.)  71  S.  W.  395.  It  seems 
equally  well  settled  that  a  county  court's 
Jurisdiction  over  probate  matter.  Including 
the  contest  of  a  will.  Is  general.  See  Murcbi- 
son  V.  White,  54  Tex.  78;  Crawford  v.  Mc- 
Donald, 88  Tex.  626,  S3  8.  W.  826;  Henry 
V.  Roe  et  al.,  88  Tex.  446,  18  S.  W.  806; 
Franks  v.  Chapman,  61  Tex.  S76;  Dew  v. 
Dew  (Tex.  Civ.  App.)  67  S.  W.  926.  The 
county  court  then,  and  afterwards  tbe  dis- 
trict court,  in  tbe  trial  of  this  case  were 
in  tbe  exercise  of  the  general  power  con- 
ferred upon  these  courts  by  the  (3onstltntlon 
and  laws  of  this  state,  and  were  not  engaged 
In  a  special  proceeding  authorized  by  some 
law  limiting  the  practice  to  its  own  pro- 
vislona  In  other  words,  said  courts  were 
empowered  to  try  the  contest  herein  con- 
formably to  general  rules  of  practice  obtain- 
ing In  other  cases  and  if,  aq  we  have  seen. 
In  other  cases  a  non  compos  mentis  may  sae 
by  next  friend,  no  good  reason  is  perceived 
why  he  may  not  do  so  in  a  proceeding  to  set 
aside  a  will.  Tbe  same  convincing  reason  for 
the  rule  applies  In  one  case  as  In  the  other, 
and  we,  hence,  overrule  ai^ellants'  first  as- 
signment of  error. 

The  remaining  question  presents  greater 
difficulty.  Among  other  things,  appellants, 
by  an  amended  answer  filed  in  the  district 
court,  specially  pleaded  "^at  after  the  ex- 
piration of  more  than  four  years  from  the 
time  of  the  probate  of  the  said  will  of  the 
said  Mrs.  Martba  Couts,  the  said  J.  R.  Couts. 
Sr.,  and  bis  daughters,  Mrs.  Margaret  Mose- 
ley, Mrs.  Mary  C.  Burnett  Mrs.  Leah  Ander- 
son and  Mrs.  Susie  C.  Grant,  each  believing 
that  the  time  within  whicb  the  probate  of 
the  will  of  the  said  Mrs.  Martha  Couts  could 
be  attacked  for  any  cause  had  expired,  the 
said  J.  R.  Couts,  Sr.,  conveyed  by  deed  of 
gift  to  each  of  his  said  daughters,  Mrs. 
Margaret  Mosel^y,  Mrs.  Mary  C.  Burnett, 
Mrs.  Leah  Anderson  and  Mrs.  Susie  0. 
Grant  property  the  title  to  one  half  of  whicb 
he  had  obtained  through  and  by  virtue 
of  the  aforesaid  will  of  tbe  said  Mrs.  Martha 
Couts,  and  the  other  half  ot  which  he  own- 
ed in  his  own  right"  Tbe  persons  named 
are  appellees  herein,  and  married  daughters 
of  J.  R.  Couts,  Sr.  The  answer  proceeds  to 
describe  with  particularity  the  property  al- 
leged to  have  been  so  conveyed,  and  specially 
sets  forth  that  in  1899  J.  R.  Couts,  Br.,  so 
deeded  to  Mrs.  Moseley  a  large  amount  of 
property  situated  in  Parker  and  Palo  Pinto 
counties,  it  being  alleged  that  the  same  was 
conveyed  to  her  "for  and  during  her  natural 
life,  and  with  remainder  at  her  death  to  her 
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ehildroi  In  fee  sbnple"  That  a  like  deed  to 
a  large  amount  of  property  waa  also  made  in 
1899  to  Mrs.  Anderson.  That  In  December, 
189^  J.  R.  CoutB,  Sr.,  ao  conveyed  to  hla 
daughters,  Mrs.  Burnett  and  Mrs.  Grant,  the 
absolute  title  to  202  shares  of  the  capital 
stodc  of  the  Citizens'  National  Bank  of 
Weatherford,  and  about  3,000  acres  of  land 
In  Hood  and  Parker  counties.  It  Is  charged 
that  Mrs.  Burnett  in  1900,  for  a  consideration 
of  $7,500,  conveyed  her  interest  In  the  above 
land  to  A.  N.  Orant,  who  is  the  bnsband  of 
Mrs.  Grant,  an  appellee  herein.  It  is  also 
alleKed  in  said  special  au'swer  that  the 
several  donees  above  named  severally  elected 
to  accept  the  snid  deeds  to  them  and  the 
property  so  conveyed,  and  have  ever  since 
aevmilly  occupied  the  lands,  and  appropriat- 
ed the  revenues  of  the  property  conveyed 
to  their  own  use,  by  reason  of  all  of  which  it 
is  pleaded  they  are  now  estopped  from  main- 
taining the  Invalidity  of  their  mother's  will. 
The  appellees,  against  whom  this  answer 
was  directed,  excepted  thereto  on  the  grounds 
that  it  did  not  appear  to  have  been  one  and 
the  same  transaction,  or,  that  the  property 
so  received  was  equal  In  value  to  their 
respective  interests  In  their  mother's  estate, 
or  was  accepted  In  settlement  of  their  in- 
terests therein,  and  generally  that  the  an- 
swer fails  to  aver  sufficient  facts  to  show  an 
eatoppel.  The  court  sustained  these  ex- 
ceptions, and  appellants  assign  error  to  the 
rallpg. 

If  the  facts  alleged  are  sufficient  as  against 
any  one  or  more  of  appellees  to  constitute  an 
estoppel  by  way  of  an  election,  the  special 
grounds  of  objection  as  to  such  appellee  or 
apiiellees,  are  wholly  immaterial.  So  that 
we  feel  called  upon  to  answer  only  the  gener- 
al exception  to  the  plea.  The  doctrine  of 
election  had  early  recognition  In  courts  of 
eqnlty,  and  has  received  much  attention  from 
text-writers,  and  in  decisions  of  the  courts. 
As  so  often  happens  in  other  cases,  our 
difficulty  has  been  In  the  application  of  its 
roles  rather  than  in  ascertaining  what  they 
are,  and  we  shall,  therefore,  make  but  brief 
preliminary  reference  to  the  authorities.  In 
Mr.  Pomeroy's  woric  on  Elqulty  Jurisprudence 
(3d  Ed.),  vol.  1,  art.  463,  it  is  said  that  the 
germ  of  the  doctrine  of  election  is  to  be  found 
in  the  Roman  law.  That  law  was  to  the 
effect  that  an  acceptance  of  the  property  of  a 
testator  under  a  will,  made  in  the  manner 
tiien  in  vogue,  subjected  the  devisee  not  only 
to  the  burdens  created  by  the  instrument, - 
Imt  also  to  the  debts  and  liabilities  of  the 
testator.  In  other  words,  the  acceptance  was 
required  to  be  cum  onere.  As  applied  to  the 
facts  alleged  In  the  plea  before  us,  the  fol- 
lowing quotation  from  one  of  our  own  de- 
cisions also  seems  pertinent,  viz. :  "The  prin- 
ciple of  election  is  that  he  who  accepts  a 
benefit  under  a  will  (or  deed)  must  adopt 
the  whole  contents  of  the  Instmment,  so 
far  as  it  concerns  him;    conforming  to  its 


provisions  and  renouncing  every  right  la- 
consistent  with  it"  Pbllleo  ▼.  Holliday,  24 
Tex.  46. 

Quoting  this  language  and  applying  the 
principle  in  the  later  case  of  Smith  v.  Butler, 
85  Tex.  126,  19  8.  W.  1083,  our  Supreme 
Court  seems  to  have  held  In  effect  that  the 
will  of  a  deceased  husband  disposing  of  the 
entire  community  estate  of  himself  and  sur- 
viving wife,  to  whom  be  devised  a  life  estate 
in  part,  required  of  the  wife  an  election 
whether  she  would  claim  under  the  will  or 
assert  her  community  rights.  .  Why,  then, 
should  It  be  said  that  the  acceptance  of  the 
deeds  mentioned  In  the  plea  under  considera- 
tion, and  of  the  benefits  so  conferred,  did  not 
require  of  the  accepting  beneficiaries  an  elec- 
tion? If  the  appellees  named  In  the  plea  In- 
tended to  assert  their  rights  to  the  commun- 
ity Interest  of  their  mother  in  the  property 
conveyed  by  the  deeds,  as  heirs,  rather  than 
by  virtue  of  the  deed  of  their  father,  that  In- 
tention should,  in  justice  to  the  father  and 
to  other  heirs,  have  been  manifested  at  the 
time.  The  deed  of  the  father  conveyed  in 
severalty  specified  parts  of  the  community 
estate.  This  was  inconsistent  with  the  gen- 
eral right  of  an  heir  to  an  undivided  in- 
terest. As  heirs  merely,  the  donees  had  no 
legal  right  to  the  sole  use  and  benefit  of  the 
segregated  parts  accepted  by  them.  Such 
acceptance,  use,  and  benefit  would  certainly 
start  the  statute  of  limitations,  and  In  time 
bar  the  right  of  all  persons  not  exempt  there- 
from. By  the  deeds  of  the  father  there  was 
confessedly  a  large  amount  of  his  own  prop- 
erty abstracted  from  his  estate,  which,  In 
the  absence  of  such  deeds,  would  presumably 
have  inured  In  part  to  the  benefit  of  his  chil- 
dren to  whom  no  deeds  of  gift  were  made. 
To  now  permit  appellees  to  retain  the  prop- 
erty of  the  father  received,  and  yet  claimed 
by  virtue  of  the  deeds  of  gift,  and  at  the 
same  time  award  to  them  the  benefit  of  their 
full  share  in  the  mother's  estate,  is  to  con- 
travene the  plain  legal  effect  of  the  deed 
and  the  manifest  Intent  of  the  grantor,  as 
well  as  to  very  probably  operate  to  the  in- 
jury of  other  children. 

The  record  falls  to  disclose  what  effect.  If 
any,  the  all^^  gifts  bad  ni)on  the  plan 
adopted  in  the  subsequent  disposition  of  his 
property  by  will,  but  it  seems  certain  that 
we  have  no  means  of  knowing  that  J.  R. 
Gouts,  Sr.,  would  have  preferred  appellees 
as  he  did,  had  he  supposed  that  they  would 
repudiate  his  asserted  title  to  one-half  of 
the  property  conveyed,  and  claim  as  heirs  in 
opposition  to  his  deeds  of  gift  The  plea 
renders  it  certain  that  J.  R.  Couts,  Sr.,  dealt 
with  the  former  community  interest  of  his 
wife  as  bis  own,  and  that  by  the  deeds  of 
gift  his  purpose  was  to  thereby  dispose  of 
It  as  was  done  with  his  own  community  in- 
terest, for  the  plea  alleges  that  by  the  deeds 
to  Mrs.  Moseley  and  Mrs.  Anderson,  a  life 
estate  only  was  Invested  in  them,  with  re- 
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malnder  to  their  children.  By  the  execntlon 
of  the  deeds  said  children  became  Inrested, 
Bubject  only  to  the  life  estate,  with  the  fee, 
a  condition  of  title  wholly  Inconsistent  with 
the  absolute  right  of  an  heir,  as  now  claimed 
by  Mrs.  Moseley  and  Mrs.  Anderson.  While 
the  same  feature  Is  not  found  In  the  deeds 
of  Mrs.  Burnett  and  Mrs.  Or  ant,  it  seems 
equally  certain,  when  all  the  circumstances 
alleged  are  considered,  that  3.  B.  Couts,  Sr., 
Intended  to  convey  to  them  absolutely  all 
property  described  In  the  conveyances  as 
against  the  right,  or  supposed  right  of  any  of 
his  and  his  deceased  wife's  other  children, 
and  the  plea  alleges  that  It  was  so  accepted 
and  used.  So  that  we  see  no  legal  ground 
for  distinguishing  the  cases  of  Mrs.  Moseley 
and  Mrs.  Anderson  from  those  of  Mrs.  Burnett 
and  Mrs.  Grant  The  deeds  to  all  of  them,  In 
our  Judgment,  required  of  the  donees  an  elec- 
tion. It  is  alleged  that  an  election  to  take 
thereunder  was  In  fact  made.  If  so,  it  Is  now 
too  late  to  claim  In  opposition  thereto. 

▲  number  of  cases  will  be  cited  that  we  think 
more  or  less  directly  support  the  conclusion 
reached  by  us,  and  it  may,  perhaps,  be  serv- 
iceable to  particularly  refer  to  the  case  of 
Barrier  v.  Kelly  by  the  Supreme  Court  of 
Mississippi  reported  in  83  South.  974,  62  L. 
B.  A.  421.  In  that  case,  briefly  stated,  a  Mrs. 
Bay  upon  the  same  day  executed  deeds  of 
gift  to  her  two  sons.  In  the  deed  to  one 
she,  supposing  that  she  had  right  thereto, 
conveyed  property  wholly  belonging  to  the 
other  by  right  of  heirship  from  his  deceased 
father.  The  son,  whose  property  was  so  con- 
veyed, was  held  to  be  estopped  from  Its  re- 
covery on  the  ground  that  the  deed  from 
his  mother  to  him  conveyed  property  that  he 
would  not  have  otherwise  received,  and  that, 
by  the  acceptance  of  said  deed  and  of  the 
benefits  thereof,  he  must  be  held  to  have 
elected  to  talie  thereunder.  See,  also,  nter- 
mehle  v.  Norment,  197  U.  8.  40,  26  Sup.  Ct 
291,  49  I*  Bd.  655;  Peters  v.  Bain,  133  U.  S. 
695,  10  Sup.  Ct  364,  33  L.  Ed.  696 ;  Hyde  v. 
Baldwin  (Mass.)  17  Pick.  303;  Drake  T.  Wild 
(Vt)  3*^  Atl.  248;  Branson  v.  Watklns  (Oa.) 
23  S.  B.  204 ;  Smith  v.  Smith,  14  Gray  (Mass.) 
632;  Fry  V.  Morrison,  159  111.  244,  42  N.  B. 
774;  Madison  v.  Larmon  (111.)  48  N.  B.  656, 
62  Am.  St  Rep.  356 ;  Fisher  v.  Boyce  (Md.) 
31  AO.  707;  1st  Pom.,  art  461-2. 

We  find  no  error  In  the  matter  of  the 
court's  allowance  of  fee  to  the  guardian 
ad  litem  of  the*mlnor  children  of  Mrs.  Mose- 
ley and  Mrs.  Anderson,  made  the  ground 
of  one  of  the  assignments.  The  statute,  Bev. 
St  1895,  art  1211,  places  the  subject  within 
the  Judicial  discretion  of  the  court  and  no 
abuse  thereof  appears. 

For  the  error,  however,  of  the  court  in 
sustaining  appellees'  exception  to  appellants' 
special  plea,  the  Judgment  Is  reversed,  and  the 
cause  remanded. 

STEPHENS,  3n  dlequallfled  and  not  sit- 
ting. 


HOLLAND  et  al.  v.  GOUTS  et  aL 
(Supreme  Court  of  Texas.    Dec  6,  190&) 

1.  Insane  Pxbbonb— Actions— Next  Fbixnd. 

A  Bolt  In  a  county  court  in  behalf  of  an 
insane  person  to  set  aside  a  will,  is  properly 
brooaht  by  a  next  friend,  the  appointment  of  • 
goarnian  not  being  necessary. 

[Ed.  Note.— For  cases  In  point  see  Gent  Dig. 
vol.  27,  Insane  Persons,  {  164.] 

2.  Estoppel— EquiTikBLX  HSstoppel— Beckipt 
Of  Deed. 

Children  of  a  testatrix  are  not  estopped  to 
bring  suit  to  set  aside  her  will  by  the  acceptance 
from  her  husband,  to  whom  she  devised  all  her 
property,  of  deeds  of  property,  half  of  which  be 
acquired  through  the  will  and  the  other  half  of 
which  he  owned  in  his  own  riglit 

Certified  Questions  from  Oonrt  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District 

Action  by  J.  B.  Gouts,  Jr.,  and  others 
against  O.  A.  Holland  and  others.  B>om  a 
Judgment  In  favor  of  plaintiffs,  defendanto 
appeal.  Heard  on  questions  certified  by  the 
Court  of  Civil  Appeals. 

Hood  &  Shadle  and  C.  E.  Bell,  for  appel- 
lanta  McCall  &  McCall,  F.  O.  McKlnsey, 
H.  L.  Moseley,  John  W.  Wray,  and  Horace 
Ohllton,  for  appellees. 

GAINES,  a  J.  This  is  a  certified  ques- 
tion from  the  Court  of  Civil  Appeals  for 
the  Second  Supreme  Judicial  District  Ttk9 
statement  and  questions  are  as  follows: 

"The  suit  as  here  styled,  of  G.  A.  Holland 
et  al.,  appellants,  versus  J.  B.  Couts,  Jt.,  et 
al.,  appellees.  Is  now  pending  before  us  on 
motion  for  rehearing,  and  Involves  certain 
questions  hereinafter  shown  that  we  deem  It 
advisable  to  certify  to  your  honors  for  deter- 
mination. As  pending,  the  suit  Is  one  by  the 
surviving  children  of  J.  B.  Gouts,  Sr.,  and  of 
Mrs.  Martha  Couts,  his  wife,  both  of  whom 
are  now  deceased,  to  set  aside  the  will  of  their 
mother,  Martha  Couts,  by  the  terms  of  which 
she  devised  to  her  husband,  J.  R.  CJouts,  Sr., 
all  of  her  property.  It  appears  by  pleading 
and  proof  that  Mrs.  Martha  Couts  died  hi 
Parker  county,  Tex.,  on  the  6th  day  of 
February,  1894,  leaving  surviving  her  her 
husband,  J.  R.  Gouts,  Sr.,  and  her  Chlldroa, 
the  appellees  herein;  that  her  will  was  pro- 
bated and  admitted  to  record  in  the  countT 
court  of  Parker  county  on  the  12th  day  of 
June,  1894;  that  J.  R.  Oouts,  Sr.,  died  on 
the  29th  day  of  November,  1904,  leaving  a 
will  by  the  terms  of  which  appellants  G.  A. 
Holland  and  I.  W.  Stephens  were  appointed 
Independent  executors  thereof,  and  by  which 
the  property  of  said  J.  R.  (Touts,  Sr.,  was 
devised  to  said  executors  in  trust  This 
win  also  was  duly  probated  In  the  county 
court  of  Parker  cotmty  and  appellants  duly 
qualified  as  the  executors.  Thereafter,  to 
wit.  In  May,  1906,  this  suit  was  instituted 
to.  set  aside,  as  stated,  the  will  of  Mrs. 
Martha  Gouts  on  the  ground  of  a  want  of 
mental  capacity  In  her  to  make  It  at  the 
time  It  was  made.    Two  of  appellees,  to  wit 
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J.  R.  Gonts,  Jr.,  and  Mra.  MatUe  Pntman, 
are  alleged  to  be  of  unaound  mind,  and  ttaoy 
sue  ttr  their  next  friend,  J.  A.  Chapman. 

"On  the  trial  below  appellants,  who  to- 
gether with  others  were  made  defendants, 
answered  and  first  excepted  to  appellees'  peti- 
tion and  to  the  prosecution  of  the  salt  by 
J.  A.  Chapman  as  the  next  friend  of  3.  R. 
Oouts,  Jr.,  and  Mrs.  Mattle  Pntman,  on 
the  gronnd  that  the  salt  could  only  be  insti- 
tated  and  prosecuted  for  them  by  a  gnardlan 
duly  appointed,  and  not  by  a  next  friend; 
second  by  the  general  denial  and  a  special 
answer  which,  so  far  as  necessary  to  state 
here,  was  to  the  effect  that  the  remaining  ap- 
pellees, to  wit,  Mrs.  Margaret  Moseley,  Mrs. 
Maiy  C.  Burnett,  Mrs.  Leah  Anderson  and 
Mrs.  Susie  O.  Grant,  were  estopped  to  main- 
tain the  suit  on  the  gronnd  that,  after  the 
expiration  of  more  than  four  years  from  the 
time  of  the  probate  of  said  will  of  Mrs. 
Martha  Conts  and  with  the  belief  that  the 
time  within  which  Its  probate  could  be  at- 
tacked had  expired,  said  J.  R.  Couts,  Sr., 
conveyed  l>y  deed  of  gift  to  each  of  his 
said  daughters  property  the  title  to  one-half 
«f  which  he  had  obtained  through  and  by 
▼Irtne  of  the  said  will  of  said  Mrs.  Martha 
Oonts  and  the  other  half  of  which  he  owned 
in  his  own  right.  The  special  answer  then 
particularly  described  a  large  amount  of  prop- 
erty so  conveyed  to  Mrs.  Moseley  and  Mrs. 
Anderson  during  the  year  1899,  It  being  al- 
leged that  the  conveyances  to  these  daughters 
were  for  and  during  their  natural  life,  with 
the  remainder  at  their  death  to  their  chil- 
dren In  fee  simple,  and  the  record  shows 
that  they  each  have  children.  The  answer 
further  shows  that  In  December,  1898,  deeds 
of  grift  to  a  large  amount  of  property  were 
made  by  J.  R.  Couts  Sr.,  to  Mrs.  Burnett 
and  Mrs.  Susie  Orant,  a  part  of  which  it  was 
alleged  Mrs.  Burnett  had  since  disposed  of. 
It  was  alleged  that  the  appellees  here  named 
and  against  whom  this  epeclal  answer  was 
leveled,  had  accepted  and  elected  to  take  the 
prop«ty  as  so  conveyed,  and  hence  It  was 
nrged  that  they  were  estopped,  as  before  stat- 
ed, all  of  which  will  more  fully  appear  from 
appellees'  amended  petition  and  from  appel- 
lants' said  answer,  which  will  be  found  In  the 
transcript  to  be  forwarded  herewith. 

"The  trial  court  overruled  appellants'  ex- 
ception to  the  prosecution  of  this  suit  by 
next  friend,  but  sustained  appellees'  excep- 
tion to  the  qieclal  answer  above  stated,  and, 
vpoa  the  conclusion  of  the  trial,  judgment 
was  rendered  annulling  the  will  of  Mra. 
Martha  Couts,  from  which  Judgment  this 
appeal  was  prosecuted.  On  original  hearing 
we  held,  as  will  be  more  fnlly  seen  from 
oar  opinion  filed  on  the  7th  day  of  April, 
1906,  and  which  also  will  be  transmitted  to 
your  honors  with  this  certificate,  that  the 
court  properly  overruled  appellants'  objection 
to  the  prosecution  of  the  suit  of  J.  R.  Coats, 
Jr^  and  Mrs.  Mattle  Pntman  by  next  friend. 


and  ttiat  the  court  committed  error  In  atriking 
out  said  special  answer.  We  now,  however, 
as  before  stated,  deem  it  advisable  to  certify 
to  your  honors  whether  we  erred  In  the  rul- 
ings on  the  questions  stated ;  that  is  to  say, 
whether  J.  R.  Couts,  Jr.,  and  Mrs.  Mattle 
Pntman,  who  were  allied  and  shown  to  be 
persons  non  compos  mentis,  can.  by  next 
friend,  maintain  this  suit  to  set  aside  their 
mother's  will ;  and  second,  whether  the  facts 
as  alleged  in  appellants'  said  special  answer 
estop,  or  constitute  any  defense  as  against 
the  remaining  appellees,  as  is  contended  by 
appellants?" 

1.  We  are  of  the  opinion  that  the  case  was 
properly  prosecuted  on  behalf  of  the  plain- 
tiffs, who  were  non  compos  mentis,  by  a  next 
friend.  We  approve  the  reasoning  by  which 
the  Court  of  Civil  Appeals  reached  that 
conclusion.  In  their  opinion.  The  cases  of 
Holzbelser  v.  Railway  Company,  33  S.  W.  887, 
and  Hughey  v.  Mosby,  71  S.  W.  395,  hi  the 
latter  of  which  a  writ  of  error  was  refused 
by  this  court,  establish  the  doctrine,  that 
a  suit  In  the  district  court  by  a  next  friend 
in  behalf  of  an  insane  person  is  properly 
brought.  We  see  no  good  reason  why  a 
different  rule  should  apply  to  a  suit  hi  the 
county  court  to  set  aside  a  will,  and  think 
that  if  the  Legislature  desired  that  a  differ- 
ent rule  of  procedure  should  be  followed  in 
the  latter  court,  they  would  have  clearly 
expressed  that  intention. 

vln  regard  to  the  second  question,  we  arb 
of  opinion,  that  the  doctrine  of  estoppel  by 
election  Is  not  applicable  to  the  case  made  by 
the  answer  to  which  exception  was  sustain- 
ed. The  application  of  the  rule  more  fre- 
quently arises  in  the  construction  of  wills; 
but  It  seems  to  be  settled  that  it  may  arise 
under  othcv  instruments  such  as  deeds. 
Where,  however,  a  conveyance  is  made  for 
a  valuable  consideration,  the  rules  for  the 
construction  of  contracts  must  apply,  and 
the  consideration  of  the  conveyance  may  be 
an  important  element  In  determining  the  in- 
tention of  the  parties  to  the  instrument. 
The  cases  springing  from  voluntary  convey- 
ances are  rare,  and  usually  arise  out  of  set- 
tlements and  conveyances  of  property  by 
parents  to  their  children  by  way  of  advance- 
ments. Mr.  Justice  Story  thus  defines  the 
doctrine:  "Election,  In  the  sense  here  used, 
Is  the  obligation  imposed  upon  a  party  to 
choose  between  two  Inconsistent  or  alterna- 
tive rlghte  or  claims  in  cases  where  there 
Is  clear  Intention  of  the  person  from  whom 
he  derives  one  that  be  shoold  not  enjoy  both. 
Every  case  of  election  therefore  pres^poses 
a  plurality  of  gifts  or  rights  with  an  inten- 
tion, express  or  implied,  of  the  party  who 
has  a  right  to  control  one  or  both,  that  one 
should  be  a  substitute  for  the  other.  The 
party  who  la  to  take  has  a  choice.  But  he 
cannot  enjoy  the  benefits  of  both."  2  Story's 
Eq.  Jur.,  t  1075.  The  role  which  requires 
a  party  to  elect  oanally  arises  In  a  case 
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like  this:  A  testator,  desiring  to  make  pro- 
vision to  take  effect  after  bis  death,  makes 
a  devise  or  bequest  to  A.  and  to  B.  He  de- 
vises or  bequeathes  to  B.  property  which  he 
may  or  may  not  suppose  to  belong  to  himself, 
bat  which  In  fact  is  the  property  of  A.  and  at 
the  same  time  devises  or  bequeathes  to  A. 
other  property.  He  cannot  deprive  A.  of 
his  property  or  bestow  It  upon  B.  But  A. 
cannot  repudiate  the  devise  or  bequest  to  B. 
and  at  the  -same  time  claim  that  which  Is 
given  to  him.  If  he  repudiates  the  will  In 
part  he  repudiates  It  as  an  entirety,  and 
can  claim  nothing  on  It  If  he  accepts  un- 
der It  he  accepts  It  as  a  whole,  and  affirms 
that  part  of  It,  which  Interferes  with  his 
right  derived  from  another  source.  It  seems 
to  us.  It  Is  the  same  In  ^ect  as  If  the  testa- 
tor had  expressly  provided  In  the  will  that 
A.  shall  take  under  the  will  only  upon  con- 
dition that  he  would  not  repudiate  the  dis- 
position In  favor  of  B.  Hence  having  ac- 
cepted the  provision  made  In  tals  favor  he  Is 
held  estopped  to  repudiate  that  which  is 
adverse  to  his  Interests.  The  principle  thus 
illustrated  runs  through  all  the  cases  of 
election.  We  are  unable  to  see  how  that 
principle  affects  this  case.  Mrs.  Couts  had 
died  leaving  a  supposed  will,  which,  If  valid, 
devised  and  bequeathed  to  her  husband  all 
her  estate.  The  will  was  duly  probated. 
The  husband  subsequently  died  leaving  a 
will,  of  which  the  appellants  were  nominated 
executors.  This  will  was  also  probated,  and 
the  appellants  accepted  the  appointment  and 
duly  qualified  as  such.  At  the  time  of  the 
death  of  Mrs.  Couts,  she  and  her  husband 
owned  a  large  estate  which  was  held  by  them 
as  community  property.  This  action  was 
brought  by  the  heirs  of  the  mother  to  set 
aside  her  will.  The  appellants,  among  other 
things,  pleaded  an  estoppel  on  part  of  four 
of  the  heirs  to  dispute  the  will,  and  this  Is 
the  plea  In  question  In  the  certificate.  The 
facts  alleged  to  show  an  election  are.  In 
brief,  that  four  years  after  the  probate  of 
the  will  of  Mrs.  Conta,  Mr.  Couts,  at  differ- 
ent times,  conveyed  to  four  of  her  heirs  each 
s^arate  parcels  of  the  community  estate. 
The  conveyances  were  voluntary,  and  the 
transactions  were  gifts.  Those  to  two  of  the 
heirs  conveyed  the  title  In  fee  simple,  but 
those  to  the  other  two  conveyed  only  the  life 
estate,  with  remainder  in  fee  simple  to  the 
children  of  the  grantees  respectively.  It  does 
not  appear  that  either  of  those  conveyances 
had  any  ctmnectlon  with  either  of  the  others. 
Now,  It  may  be  that  as  between  persons 
claiming  under  either  of  the  daughters  to 
whom  the  life  estate  was  conveyed  and  her 
children  a  case  of  election  may  arise,  aft«r 
the  death  of  such  daughter,  though  even  In 
such  a  case^  there  would  be  presented  two 
questions:  (1)  Can  a  married  woman  be  es- 
topped by  the  mere  acceptance  of  a  deed? 
and  (2)  does  the  doctrine  apply  where  the 
grantor  has  an  interest  In  the  property  de- 
vised or  donated?    Bat  even  In  such  case 


should  she  be  held  estopped  by  her  election 
to  claim  under  the  deed,  it  seems  to  us  that 
the  doctrine  of  election  goes  no  further  than 
to  declare  an  estoppel  against  her  <ui  to 
any  Interest  In  the  land  adverse  to  the  title 
purported  to  be  conv^ed  by  her  father.  If 
as  Judge  Story  says,  as  already  quoted: 
"Every  case  of  election  presupposes  a  plu- 
rality of  gifts,"  It  must  arise  as  between  the 
donees  claiming  inconsistent  rights.  Since 
in  the  Illustration  we  have  given  the  devisor 
is  presumed  to  intend  to  give  to  A  only  on 
condition  that  he  will  relinquish  his  title  In 
favor  of  B.,  so  a  grantor  In  conveyances  may 
annex  a  condition  to  bis  grant,  which  the 
grantee,  by  his  acceptance,  may  bind  himself 
to  fulfill.  But  we  fall  to  see  how  by  the 
acceptance  of  a  deed  poll,  which  contains  no 
conditions  either  express  or  implied,  the 
grantees  are  In  any  manner  estopped.  That 
the  grantee  in  a  deed  Is  not  estopped  to  dis- 
pute the  title  of  his  grantor,  has  l>een  held 
by  this  court  Howard  v.  Masterson,  77  Tex. 
41,  13  S.  W.  635.  Besides,  here  the  attempt 
Is  not  merely  to  claim  an  estc^pel  against 
each  of  the  grantees  to  assert  title  to  any 
part  of  the  premises  conveyed  to  ba.  The 
title  to  those  tracts  is  not  directly  involved 
In  this  suit,  which  is  merely  a  proceeding 
to  set  aside  the  probate  of  a  will.  The  ap- 
pellants in  the  answer  to  which  the  demur- 
rer was  sustained  se^  to  go  further,  and  to 
claim  that  because  the  grantees  saw  proper 
to  accept  a  title  which  in  part  the.  grantor 
had  only  by  virtue  of  the  will  they  are  es- 
topped to  take  action  to  annul  Its  probate, 
although  there  was  no  reference  in  either 
conveyance  so  far  as  we  can  see,  either  di- 
rectly or  Indirectly  to  the  wIlL 

We  answer  the  second  question  in  the  neg- 
ative^ and  find  It  unnecessary  to  decide  the 
question  so  ably  discussed  upon  the  argu- 
ment as  to  bow  far  under  our  laws  a  mar- 
ried woman  may  be  estopped  by  her  action 
in  accepting  a  deed. 


LODWICK  I/UMBER  CO.  v.  TAYLOR. 
(Supreme  Court  of  Texas.  Dec.  19,  1906.) 

lioos  AND  LoooiKo — Deeds— CoNSTBucnon 
— Stahdino  Treks— Bight  to  Revovb. 
A  deed— "I  have  bargained,  sold  and  re- 
leased mito  the  H.  Company,  heirs  and  assiens. 
forever,  in  fee  simple,  the  following  described 
tract  or  parcel  of  land,  to  wit:  All  the  timber 
on  [lands  described]  and  I  do  hereby  bind 
myself,  heirs  and  legal  representatives  to  war- 
rant and  forever  defend  •  •  •  the  title  to 
the  above-mentioned  premises  unto  the  said  H. 
Company,  heirs  and  assigns"- is  a  conveyance 
of  the  timt)er  as  an  interest  in  the  land,  with 
the  right  to  cut  at  any  time,  and  without  any 
implied  limitation  that  they  shall  be  cut  and 
removed  in  a  reasonable  time. 

[Ed.  Note.- For  cases  in  point  see  Cent  Dig. 
vol.  33,  Logs  and  Logging,  t!  2,  9,  11.] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Fifth  Supreme  Judicial  District 

Action  by  R.  W.  Taylor  against  the  Lod- 
wick  Lumber  Company.    From  a  judgment 
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for  plaintiff,  defoidant  appealed  to  the  Oourt 
«»f  CItII  Appeals,  wblcb  certlfles  questions  for 
tlie  determination  of  the  Supreme  Court 
QnestlonB  answered  In  favor  of  defoidant 

F.  H.  Prendergaat,  for  plaintiff  In  error. 
HairlBon,  DaTldsoa  &  Scott,  for  defendant  In 
error. 

WILLIAMS,  J.  Certified  questions  from 
the  Court  of  Civil  Appeals  fo*  the  Fifth  Dis- 
trict as  follows:  "In  the  above-entitled  caulse 
the  following  Issues  of  law  arise,  which  this 
court  deems  It  advisable  to  present  to  the 
Supreme  Court  of  the  state  of  TexaS  for  ad- 
judication: Statement  On  July  10,  1905, 
Taylor  filed  amended  petition  in  the  county 
court  of  Harrison  county  against  Lodwlck 
Lumber  Company,  and  recovered  Judgment 
on  July  10,  1005,  for  $175,  and  defendant  ap- 
pealed. The  suit  was  for  the  value  of  timber 
cut  from  Taylor's  land  by  the  lumber  com- 
pany. On  March  1,  1893,  O.  W.  Morris  was 
the  owner  of  06  acres  of  land  in  Harrison 
county,  Tex.,  being  described  In  the  petition, 
and  on  that  day  deeded  the  timber  on  the 
land  to  the  Hope  Lumber  Company.  The 
deed  waa  as  follows.  In  consideration  of  the 
sum  of  $100  to  him  paid:  *I  have  bargained, 
sold  and  released  unto  the  Hope  Lumber 
Company,  heirs  and  assigns,  forever.  In  fee 
simple,  the  following  described  tract  or  par- 
cel of  land,  to  wit:  All  the  timber  on  the 
ninety-six  acres  (being  the  land  described  in 
plaintiff's  petition);  and  I  do  hereby  bind 
myself,  heirs  and  legal  representatives  to 
warrant  and  forever  defend,  all  and  singular, 
the  title  to  the  above-mentioned  premises  un- 
to the  said  Hope  Lumber  Company,  heirs 
and  assigns,  against  every  person  or  persons 
whomsoever  lawfully  claiming,  or  to  claim, 
the  same,  or  any  part  thereof.'  The  Hope 
Lumber  Company  failed  In  1895  or  1896,  and 
J.  H.  Inman,  of  New  Yorli,  became  the  own- 
er of  Its  Interest  Inman  died,  and  his  ex- 
ecutors sold  to  D.  H.  Scott  and  8.  P.  Jones, 
and  they  sold  to  the  Commercial  Lumber 
Company  in  1901,  and  that  company,  sold  to 
appellant  in  December,  1903.  The  appellant 
company,  without  Taylor's  consent  entered 
npon  the  land  and  cut  and  removed  the  tim- 
ber in  March,  1904,  more  than  10  years  after 
the  timber  was  sold  by  Morris.  The  title  to 
the  land  passed  from  O.  W.  Morris  by  mesne 
conveyance  to  B.  W.  Taylor,  appellee,  who 
owned  the  land  when  the  timber  was  cut 
and  removed.  At  a  former  day  of  this  term 
we  affirmed  the  Judgment  of  the  trial  court. 
The  cause  Is  pending  on  a  motion  for  re- 
liearlng.  The  ai^pellant  has  filed  a  motion 
requesting  us  to  certify  the  case  to  the  Su- 
preme Court  The  questions  involved  are  of 
first  impression  In  this  state.  This  being  so, 
and  the  appeal  being  from  the  county  court 
and  the  Supreme  Court  not  having  Jurisdic- 
tion to  review  the  case  on  writ  of  error,  we 
deem  It  proper  to  certify  the  questions  In- 
volved to  ths  Honorable  Supreme  Court  for 


determination.    Question  1:    Did  the  title  of 

the  timber  not  removed  from  the  land  within 
a  reasonable  time  revert  to  the  owner  of  the 
soil?  Question  2:  Does  the  Lodwidi  Lum- 
ber Company  owe  Taylor  for  the  value  of  the 
timber  cut  and  removed  without  bis  consent 
after  the  expiration  of  a  reasonable  time 
from  the  making  of  the  original  contract  of 
sale  7" 

Both  questions  are  answered  in  the  nega- 
tive. The  deed  unmistakably  expresses  the 
intention  to  convey  the  timber  as  an  inter- 
est In  the  land  on  which  It  stood,  and  to  con- 
vey it  In  fee  simple  and  forever.  It  Is  a  well- 
settled  proposition  that  trees  may  be  so  con- 
veyed or  reserved  in  a  deed  as  to  leave 
In  one  person  a  title  in  fee  in  the  soil  gen- 
erally and  in  another  a  like  title  in  the  tim- 
ber. Where  this  is  the  case,  there  goes  with 
the  title  to  the  timber  the  right  to  the  use  of 
the  soil  for  its  sustenance,  and  of  entry  upon 
the  land  for  Its  enjoyment  Consequently  no 
such  limitation  as  that  the  timber  must  be 
removed  within  a  reasonable  time  can  be 
imported  by  construction  Into  such  a  grant  or 
reservation.  The  very  terms  of  the  deed, 
when  It  says  the  title  is  conveyed  in  fee 
simple  forever,  answer  any  question  that 
might  otherwise  arise  as  to  the  nature  and 
duration  of  tlie  right  granted.  11  Coke,  466, 
Liford'B  Case;  Stanley  v.  White,  11  East 
838;  Clap  v.  Draper,  4  Mass.  266,  3  Am.  Dec. 
215;  Wait  T.  Baldwin,  60  Mich.  623,  27  N. 
W.  697,  1  Am.  St  Rep.  551;  Howard  v.  Lin- 
coln, 18  Me.  122;  1  Washbume,  Real  Prop- 
erty, 16;  Knott  v.  HydrIck,  12  Rich.  Law 
(S.  C.)  314;  White  v.  Foster,  102  Mass.  375. 
Contracts  of  a  different  character  for  the 
sale  of  timber  as  personal  property  have  been 
passed  upon  in  a  great  number  of  reported 
cases  and  have  usually  been  construed  as  giv- 
ing only  the  right  to  cut  and  remove  the 
timber  within  a  time  fixed  by  the  parties,  or, 
when  the  time  is  not  expressly  stipulated, 
within  a  reasonable  time,  and  the  cases  cited 
by  the  Court  of  dvll  Appeals  in  its  opinion 
accompanying  the  certificate  are  of  that 
class.  There  Is  much  diversity  of  view 
among  them  upon  questions  which  do  not 
properly  arise  here.  We  have  found  no  case 
which  gives  to  such  a  deed  as  that  In  ques- 
tion a  less  effect  than  tliat  which  we  have 
ascribed  to  it  In  one  of  the  cases  of  the 
class  last  referred  to,  both  kinds  of  contracts 
are  thus  considered:  "Growing  timber  con- 
stitutes a  part  of.  the  realty,  is  parcel  of  the 
inheritance,  and,  like  any  other  part  of  the 
estate,  may  be  separated  from  the  rest  by  ex- 
press reservation  or  grant  so  as  to  form  it- 
self a  distinct  inheritance.  It  was  early  ao 
held  by  this  court  in  Clap  v.  Draper,  4  Mass. 
265,  3  Am.  Dec.  215,  and  trespass  by  the 
grantee  of  such  an  estate  against  the  owner 
of  the  soil  was  maintained  for  cutting  down 
the  trees.  See,  also,  Putnam  ▼.  Tuttle,  10 
Gray,  48.  When  so  separated  and  made  a 
distinct  estate.  It  has  the  Incidents  of  real 
property  so  long  as  It  remains  uncut  and  the 
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rules  \rhlch  govern  the  title  and  transfer  of 
sach  property  most  apply.  It  Is  like  prop- 
«rty  In  mines  and  minerals  which  may,  In 
like  manner,  be  separated  from  the  general 
ownership  of  the  soil  and  become  distinct 
«state8  in  freehold,  with  all  the  incidents  be- 
longing to  such  estates.  Adam  t.  Briggs 
Iron  Co.,  7  Cush.  (Mass.)  367.  It  may  be 
difficult  In  many  cases  to  determine,  from  the 
terms  of  the  contract,  whether  the  parties 
Intend  to  grant  a  present  estate  in  the  trees 
while  growing,  or  only  a  right,  either  definite 
■or  unlimited  as  to  time,  to  enter  and  cat, 
with  a  title  to  the  property  when  it  becomes 
«  chattel.  If  the  former  be  the  true  construc- 
tion, then  it  comes  within  the  statute,  and 
must  be  In  writing;  if  the  latter,  then, 
though  wholly  oral,  it  may  be  enforced." 
White  T.  Foster,  102  Mass.  378. 

No  difficulty  of  the  kind  thus  referi'ed  to 
occurs  In  the  present  case,  the  deed  Itself 
showing  in  express  terms  the  nature  and 
«xtent  of  the  right  conveyed. 


OALVESTON,  H.  &  S.  A.  BY.  CO.  ▼. 

SMITH. 
(Supreme  CV>art  of  Texas.    Dec  19,  1906.) 

1.  MASTBB  AMD   SBBTAin>— iHJinUXS  TO   SXRT- 

ANT  —  Gaxjbx  ot  Ivjwas  —  Bubdbk  of 

Pboof. 

In  an  action  against  a  railway  for  injuries 
to  a  fireman,  plainnfC  predicated  his  case  on  de- 
fendant's negligence  in  having  used  a  nut  that 
was  too  large,  and  which  slipped  over  the 
ttireads  of  the  bolt  in  a  handhold  on  the  engine, 
on  the  giving  way  of  wliich  he  fell  to  the 
ground,  and  was  injured.  Defendant  claimed  and 
its  testimony  showed  a  probability  that  the 
nut  may  have  had  an  inherent  flaw  in  it, 
which  was  concealed,  and  which  by  the  use  of 
ordinary  care  could  not  have  been  discovered. 
Held,  that  it  was  incumbent  on  plaintiff  to 
show  not  only  that  the  accident  may  have  re- 
sulted from  the  nufs  being  too  large,  but,  also, 
by  evidence  sufficient  to  induce  the  belief  in  the 
minds  of  the  jury  that  the  accident  was  at- 
tributable to  that  cause. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {}  897,  898,  9^, 
906.] 

2.  Sauk. 

Evidence,  in  an  action  for  injuries  to  an 
employs,  examined  and  held  sufficient  to  war- 
rant the  jury  in  finding  that  the  cause  of  the 
injury  was  as  alleged  in  the  complaint. 

[EM.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  34,   Master  and  Servant,  {§  954-877.] 

9.  Ekbob  —  Ezci.u8ion  OF  Bvidkrob— Habic- 

LESS    EBBOB. 

Error,  in  excluding  answers  of  a  witness, 
is  harmless  where  the  same  testimony  la  elicit- 
ed by  other  questions  to  the  witness. 

[Ed.  Note. — For  cases  in  point  see  CJent.  Dig. 
vol.  8,  Appeal  and  Error,  }  4201.] 

Error  to  Cionrt  of  OivU  Appeals,  Fourth 
Supreme  Judicial  District 

Action  by  -A.  S.  Smith  against  the  Galves- 
ton, Harrisburg  &  San  Antonio  Railway  Com- 
pany. From  a  judgrment  in  favor  of  plain- 
tiff, affirmed  by  the  Court  of  Civil  Appeals 
(98  S.  W.  181),  defendant  brings  error.  Af- 
flrmed. 


Baker,  Botts,  Parker  &  Oarwood  and  Gar- 
rett &  Davis,  for  plaintiff  in  error.  Joseph 
Jones,  H.  R.  Robertson,  and  H.  B.  Mdtf  ain% 
for  defendant  in  error. 

GAINES,  O.  J.  This  suit  was  brought  by 
the  defendant  in  error  against  the  plaintiff 
in  error  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the  neg- 
ligence of  the  latter.  The  plaintiff  was  em- 
ployed by  the  defendant  as  a  fireman,  and, 
while  In  the  performance  of  his  duties  on  an 
engine  which  was  rimning  at  a  rapid  rate 
of  speed,  was  directed  by  the  engineer  to 
look  out  of  the  cab,  to  see  If  a  following  train 
was  approaching.  In  order  to  perform  this 
duty,  the  plaintiff  took  bold  of  a  handhold 
and,  in  leaning  out  of  the  cab,  pressed  his 
weight  against  It,  when  It  gave  way,  and 
be  was  precipitated  to  the  groimd.  His  fall 
resulted  In  the  loss  of  a  foot.  The  handhold 
was  attached  to  the  cab  by  a  bolt  which  was 
Intended  to  be  secured  by  a  nut.  When  the 
accident  happened  it  became  apparent  that 
the  bolt  bad  given  way,  and  that  this  was 
caused  by  the  nut  not  having  performed  Its 
function.  The  nut  was  not  found.  The 
plaintiff  predicated  his  case  upon  the  negli- 
gence of  the  company  in  having  used  a  nut 
that  was  too  large,  and  which  slipped  over 
the  threads  of  the  bolt  The  defendant  <m 
the  other  hand,  claimed  that  the  nut  may 
have  had  an  inherent  fiaw  In  It  which  was 
concealed,  and  which,  by  the  use  of  ordinary 
care,  could  not  have  been  discovered. 

Wben  we  granted  the  writ  of  error  in  this 
case,  it  seemed  to  us  that  it  was  incumbent 
upon  the  plaintiff  to  show  not  only  that  an 
accident  had  happened,  and  that  it  was 
caused  by  the  nut's  becoming  detached,  but 
also  to  adduce  some  evidence  which  tended 
to  show  that  the  nnt  did  not  fall  to  perform 
its  office  by  reason  of  such  latent  defect  as 
was  claimed  by  defendant  to  exist  Other- 
wise it  would  have  appeared  from  the  case 
made  that  the  accident  was  the  result  of  one 
of  two  causes,  either  that  the  nut  split  from 
a  latent  defect  or  was  too  large  for  the  bolt, 
and  therefore  came  off  from  the  pressure  put 
upon  it  In  such  event  we  think  that  the 
plaintiff  would  have  made  no  case.  .Since  the 
testimony  of  defendant  showed  a  probability 
that  the  cause  of  the  accident  may  have  been 
a  defect  in  the  nut  not  discoverable  by  due 
diligence.  It  was  not  enough  to  show  a  mere 
possibility  that  it  may  have  resulted  from 
another  cause  which  was  brought  about  by 
the  negligence  of  the  defendant  The  plaintiff 
should  have  shown  not  only  that  the  accident 
may  have  resulted  from  the  nut  being  too 
large,  but  should  also  have  adduced  some 
evidence  sufficient  to  Induce  the  belief  in  the 
minds  of  the  jury  that  the  accident  was  at- 
tributable to  that  cause.  Upon  the  first  pres- 
entation of  the  case  we  were  inclined  to  think 
that  the  plaintiff  failed  in  this  particular, 
and  that  the  trial  court  erred  la  not  charging 


Digitized  by 


Google 


Tex.) 


WINSLOW  T.  STATE. 


241 


a  Terdlct  for  the  defendant,  and  also  erred 
In  not  granting  the  motion  for  a  new  trial. 
However,  we  are  now  of  the  opinion  that 
we  were  mistaken  In  granting  the  writ  of 
error,  and  that  there  was  evidence  snfflclait 
to  antborize  the  Jni7  to  find  that  the  cause 
of  the  giving  away  of  the  handhold  was  that 
the  nnt  was  too  large  for  the  bolt,  and  not 
that  the  nut  came  apart  from  an  undlscover- 
able  latent  defect  That  the  latter  was  the 
cause,  there  was  merely  evidence  that  there 
was  a  possibility  that  it  may  have  been 
bronght  about  In  that  way.  There  was  no 
direct  evidence  of  the  fact  On  the  other 
hand,  there  was  testimony  from  one  Teas- 
dale  that,  after  the  accident,  he  took  the  place 
of  the  plaintiff  as  fireman  on  the  engine,  and 
examined  the  bolt,  and  that  it  arrived  at  Del 
Rio  on  the  same  night  in  the  same  condition 
it  was  Immediately  after  the  accident  One 
Yan  Cleave,  the  storekeeper  of  the  defendant 
at  Del  Rio,  testified  that  upon  its  arrival  at 
that  place  on  the  night  of  the  accident  he 
examined  the  bolt;  and  'that  bolt  was 
greasy,  and  the  threads  of  the  bolt  were  full 
of  dirt,  grit  and  grease."  With  the  weight 
of  the  evidence  we  have  nothing  to  do;  but 
It  seems  to  na,  that  If  "the  threads  of  the 
bolt  were  full  of  dirt  grit  and  grease,"  it 
would  be  inconsistent  with  the  idea  that 
the  not  fitted  tightly  on  the  bolt  Therefore 
this  was  some  evidence  that  the  bolt  was  too 
large,  and  that  there  was  a  space  between  the 
threads  of  the  nut  and  those  of  the  bolt  Be- 
sides, the  bolt  was  introduced  in  evidence  for 
the  inspection  of  the  Jury,  and  its  appear- 
ance may  have  been  such  as  to  induce  them  to 
believe  that  the  nut  was  large  enough  to  slip 
over  the  threads  of  the  bolt  Hence  we  are 
of  opinion  that  the  trial  court  neither  erred 
in  refusing  to  instruct  a  verdict  for  the  de- 
fendant nor  In  overruling  the  motion  for  a 
new  trlaL 

We  have  examined  the  other  assignments  of 
error,  but  are  of  opinion  that  they  point 
oat  no  error  for  which  the  Judgment  ought 
to  be  reversed. 

We  will  say,  however,  that  we  are  not  pre- 
pared to  hold  that  the  questions  propounded 
to  the  witness  Cavin  were  leading.  But  we 
have  beoi  pointed  to  no  evidence  In  the  case 
which  showed  that  there  was  any  serious 
controversy  as  to  the  fact  that  the  defect  In 
the  handhold  was  not  observable  upon  a 
casual  glance.  Besides,  this  witness  testi- 
fied in  another  place :  "I  got  upon  the  engine 
hy  taking  hold  of  the  handhold  and  pulling 
op.  I  couldn't  say  which  handhold  I  took 
hold  of.  I  generally  take  hold  of  both.  When 
I  crawled  upon  the  engine  I  never  noticed 
anything  wrong  with  the  handhold  on  the 
left  side.  When  I  got  upon  the  engine  the 
handhold  on  the  left-band  side  seemed  solid. 
I  never  noticed  any  give  or  anything  to  them. 
1  never  bad  occasion  to  examine  handholds 
OQ  an  engine  and  cab."  This  was  clearly  the 
same  testimony  that  was  sought  to  be  elicit- 
ed by  the  questions  which  the  witness  was 
98S.W.— 16 


not  permitted  to  answer.  Th«reforev  the 
ruling  of  the  court  In  excluding  his  answers, 
if  erroneous,  was  not  prejudicial  to  the  de- 
fendant 

Finding  no  reversible  error  In  the  proceed- 
ings, the  Judgment  is  afiSrmed. 


WINSIiOW  V.  STATH. 

(Court  of  Criminal  Appeals   of  Texas.     Nor. 
28,  1906.) 

1.  IRTOZIOATINO  LiquoBs  —  Offenses  —  Peb- 

BONS  LlABUi— AOEItT  OF  PT7BCHABEB--QuES- 
TtOI?  FOB  JlTBT. 

Whether  or  not  defendant  in  a  prosecution 
for  violating  the  local  option  law  acted  as  agent 
of  the  purchasers  of  intoxicating  liquor  held, 
nnder  the  evidence,  a  question  for  the  Jury. 

2.  Sahx. 

One  who  merely  acts  as  the  agent  of  the 
purchaser  of  Intoxicating  liquor  cannot  be  con- 
victed of  violating  the  local  option  law. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  {  188.] 

8.  Cbihinai,  Law  —  Tbiai.  —  Miscohduot  of 
JuBOB— Afplioation  OF  Pebboral  Krowl- 

BDOE. 

The  statement  by  a  juror  to  his  fellow  mem- 
bers in  the  consideration  of  a  verdict  in  a 
prosecution  for  violating  the  local  option  law 
of  a  matter  of  personal  knowledge  coOtTadicting 
the  testimony  of  the  defendant  was  miscondact 
requiring  a  reversal  of  a  conviction,  where  it 
appeared  that  the  statement  influenced  the  ver- 
dict. 

JEid.  Note. — For  cases  in  point  see  Cent  Dig. 
.  14,  Criminal  Law,  i  2055.] 

Appeal  from  Trinity  County  Court;  C 
H.  Crow,  Judge. 

John  Winslow  was  convicted  of  vlolattog 
the  local  option  law,  and  appeals.  Reversed 
and  remanded. 

J.  B.  Tantls,  Asst  Atty.  Oen^  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  Is  for 
violating  the  local  option  law. 

The  testimony  for  the  state  shows  that  on 
the  night  of  the  31st  of  December  last  there 
were  services  at  the  Baptist  Church.  Some 
of  the  boys  agreed  to  stay  imtil  after  the 
services,  and  "ring  out  the  old  year  and 
ring  In  the  new."  To  assist  them  in  this 
performance  they  wanted  some  whisky. 
Fred  Evans  testified  that  he  and  Carl  Myers 
went  up  to  town  and  met  defendant  and 
near  to  and  going  In  the  direction  of  the 
church,  and  asked  him  "if  he  had  seen  any 
of  those  boot-leggers  around"  that  night 
Appellant  asked  witness  what  he  wanted. 
Being  informed  that  he  and  the  other  boys 
wanted  some  whisky  at  the  church  that 
night  that  they  were  going  to  ring  the  bells 
about  12  o'clock,  defendant  told  him  that 
be  would  bring  some  whisky  down  to  the 
church.  Without  going  into  any  detailed 
statement  shortly  afterwards  appellant  in 
company  with  Owen  Washburn,  walked  up 
to  where  Rowland  Dudley,  Verndn  McGall, 
and  witness  were  standing,  and  informed 
witness  that  he  had  some  whisky.    Witness 
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asked  bim  what  be  wanted  for  the  bottle^ 
uud  appellant  said  the  price  was  $1  per 
quart  The  three  boys,  Dudley,  McCall,  and 
witness  Evans,  put  together  what  money 
they  had,  and  It  only  amounted  to  80  cents, 
and  offered  that  to  appellant  for  the  bottle 
of  whisky,  which  he  declined.  Appellant 
and  Washburn  stepped  back  a  few  steps  and 
had  a  conversation  In  a  low  tone  of  voice, 
and  then  each  drank  out  of  the  quart  bottle 
of  whisky,  and  then  informed  the  other  boys 
they  would  sell  them  the  remainder  of  It 
for  80  cents.  Tbey  accepted  the  offer,  gave 
appellant  the  money,  and  they  received  the 
whisky.  Tbis  is  the  state's  case.  This  wlt> 
nesa  is  corroborated  In  that  statement  by 
McCall  and  Dudley. 

Appellant  testified  In  his  own  behalf, 
agreeing  practically  with  the  state's  test!- 
money  as  to  the  conversations  that  occurred, 
and  the  fact  that  be  received  the  80  cents. 
His  testimony  differs  a  little  from  that  for 
the  state.  He  states:  "They  did  not  have 
but  80  cents,  and  I  went  and  got  the  whisky 
from  Frank  Towns.  I  didn't  get  all  my 
money  back.  I  went  and  got  the  whisky 
as  an  accommodation  to  those  boys.  Tbey 
never  alked  me  to  sell  them  any  whisky. 
I  got  this  bottle  of  whisky  for  the  accommoda- 
tion of  Fred  Evans.  Q.  Whose  restaurant 
were  you  working  at?  A.  Was  working  at 
the  Verge's  restaurant  [meaning  Virgil  Wins- 
low's].  That  Is  down  there  somewhere  on 
the  street  It  was  a  restaurant  at  that  time. 
It  has  not  been  a  restaurant  ever  since  I  have 
been  there.  We  made  a  restaurant  out  of 
it  about  the  1st  of  December.  We  had  a 
restaurant  about  Christmas;  Just  about 
Christmas.  Tes,  sir;  I  have  worked  there 
ever  since  then.  I  brought  the  whisky  back 
and  gave  it  to  bim.  I  got  the  whisky  from 
Frank  Towns.  I  don't  know  where  Frank 
Towns  got  it  I  gave  him  the  money  to  get 
it  with.  I  gave  him  mine  first  I  never  sold 
it  to  them.  I  did  it  for  an  accommodation. 
I  gave  Frank  Towns  my  own  money  for  the 
whisky.  No;  they  did  not  give  me  the  money 
until  after  I  carried  them  the  whisky." 
This  is  perhaps  enough  of  the  testimony. 

In  regard  to  the  question  as  to  whether  or 
not  appellant  was  the  agent  of  the  boys  in 
getting  the  whisky  and  advancing  the  money 
for  them,  the  court  charged  the  Jury  that 
under  the  facts  stated,  appellant  would  be 
guilty.  The  question  of  the  bona  fides  of  the 
agency  In  cases  of  this  character  Is  some- 
times rather  close,  but  it  is  a  question  of 
fact  in  its  last  analysis.  If  appellant  bought 
the  whisky  trom  Towns  as  an  accommoda- 
ti<m,  advancing  bis  own  money  for  It  it  would 
be  under  the  decisions  of  this  court  a  sale 
to  him  as  agent  The  fact  that  the  boys  may 
have  reimbursed  him  for  the  money  he  spent 
would  not  change  the  relation  of  principal 
and  agent  If  the  jury  should  believe  ap- 
pellant was  acting  as  the  agent  in  the  pur- 
chase and  not  the  seller  of  the  whisky,  be 


would  be  entitled  to  an  acquittal,  and  the 
court  should  have  appropriately  instructed 
the  Jury  on  this  question. 

The  misconduct  of  the  Jury  is  alleged  as  m. 
ground  of  reversal.  We  are  of  opinion  that 
tills  misconduct  Is  of  that  character  that 
would  require  a  reversal  Appellant  had 
testified  In  regard  to  the  restaurant  and  its 
existence  and  Its  being  carried  on  prior  to 
the  night  of  the  81st  of  December.  Tlie 
Jury  retired,  and  In  considering  of  their 
verdict  one  of  the  Jurors  was  for  acquittal. 
Th.ej  all  agree  in  their  testimony  that  if 
they  had  believed  the  defendant's  testimony, 
they  would  have  acquitted.  It  was  on  this 
accoimt  that  the  Jury  was  hung.  While  the 
Jury  was  in  this  condition,  one  of  the  Jurors 
stated  to  his  brethren  that  he  knew  tbe 
restaurant  did  not  at  the  time  exist  at  the 
place  indicated  by  defendant  and  that  there 
was  no  restaurant  there  until  in  February 
afterwards.  An  agreement  of  guilt  was  thai 
reached.  We  believe  this  Is  such  misconduct 
as  requires  a  reversal. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded. 


BANKS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  21, 
1906.     On   Rehearing,   Dec   12,   1906.) 

1.  Weapons— Cabbttnq  Wcapors— Place  of 

Business. 

Accused  was  a  tenant  on  a  large  plan- 
tation, renting  two  pieces  o{  land  about  a  mile 
apart  which  he  cultivated.  There  were  two 
roads  leading  between  the  two  pieces  of  land, 
and  accused  was  charged  with  carryine  a  pistol 
while  traveling  one  of  the  roads.  Held,  that 
the  entire  plantation  did  not  constitute  his 
place  of  business,  and  that  he  was  not  entitled 
to  carry  a  pistol  habitually  while  going  to  and 
fro  between  the  two  pieces  of  hb  cultivated 
ground. 

2.  Cbijiinai.  Law— Appkai/— Pbejxtdice. 

Where  accused  had  no  right  to  carry  a 
pistol  habitually  between  two  pieces  of  cultivat- 
ed ground  on  a  plantation,  and  was  there- 
fore guilty  of  carrying  the  pistol  in  questioo 
unlawfully,  be  was  not  prejudiced  by  the  fact 
that  the  court's  charge  erroneously  limited  his 
right  to  carry  a  pistol  at  a  place  where  he 
was  entitled  to  carry  it  if  he  carried  it  law- 
fully. 

Appeal  from  Ft  Bend  County  Court;  D. 
R.  Pearson,  Judge. 

Clint  Banks  was  convicted  of  carrying  a 
pistol,  and  be  appeals.    Affirmed. 

Russell  &  Peareson,  for  appellant  J.  B. 
Yantis,  Asst  Atty.  Gen.,  for  tbe  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed for  unlawfully  carrying  a  pistol  on  and 
about  his  person,  and  Ms  punishment  assess- 
ed at  a  fine  of  $100,  hence  tills  appeal. 

His  defense  appears  to  be  that  he  was  at 
bis  place  of  business  at  the  time  he  was 
found  with  the  pistol.  Tbe  testimony  shows 
that  he  was  a  tenant  on  tbe  Winston  place,  a 
large  farm  in  Ft  Bend  county;  and  that  he 
rented  two  pieces  of  land  some  mile  apart» 
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wbidi  be  cultivated;  and  tbat  he  claimB  be 
was  on  bis  way  from  one  place  of  bnsineas, 
tbat  is,  firom  one  portion  of  tbe  land  culti- 
Tated  by  talm,  to  tbe  other  portion,  when  the 
itate  showed  he  had  a  pistol.  Tbe  proof  Is 
to  tbe  effect  that  there  were  two  roads  be- 
tweoi  aaid  two  pieces  of  ground,  one  a  near 
way,  which  was  generally  traveled,  and  the 
other  further  around  by  a  well,  which  was 
sometimes  traveled.  He  was  on  tbe  toad 
Which  led  by  the  well,  and  here  came  up 
with  tbe  prosecuting  witness  Henry  Smith, 
with  whom  he  had  a  difficulty,  and  drew  his 
pistol  and  shot  at  said  Smith.  His  other  de- 
tenah  was  to  the  effect  that  he  was  a  snb- 
ordinate  manager  on  the  Winston  farm,  and 
his  place  of  business  was  all  over  the  farm, 
and  be  had  a  right  to  carry  tbe  pistol  any- 
where. The  proof  on  this  last  point  was 
that  he  was  sometimes  sent  on  errands  of 
one  sort  and  another  by  the  manager;  but, 
on  this  occasion,  he  was  not  acting  for  the 
manager.  Tbe  conrt  appears  to  have  taken 
the  view  that  appellant  hac^  a  right  to  carry 
tbe  pistol  at  his  place  of  business,  and  that 
said  farms  were  his  places  of  business,  pro- 
vided he  was  not  carrying  said  pistol  for  an 
UQlawfoI  purpose.  Now,  if  he  had  a  right 
to  carry  a  pistol  at  his  place  of  business,  and 
the  farm  was  his  place  of  business,  he  could 
Dot  carry  the  pistol  unlawfully.  But  we  do 
not  consider,  under  the  testimony  In  this 
case,  tbat  tbe  whole  Winston  farm  was  his 
place  of  business.  Of  course,  the  two  pieces 
of  ground  cultivated  by  him  on  said  planta- 
tion were  Us  places  of  business,  and,  un- 
doubtedly, he  was  authorized  to  carry  a  pis- 
tol on  either  of  said  pieces  of  ground.  The 
question  is:  Was  be  authorized  to  carry  the 
pistol  babltnally  between  bis  two  pieces  of 
cultivated  grotmd,  situated  about  one  mile 
ipart  on  the  Winston  plantation.  We  think 
not  Cbambers  v.  State,  34  Tex.  Cr.  R.  293, 
30  S.  W.  867.  Tbe  court's  charge  was  er- 
nmeoiis  in  that  It  limited  appellant's  right  to 
carry  a  pfstol  at  a  place  where  be  bad  a 
right  to  carry  It,  if  he  carried  It  lawfully. 
But  this  was  without  Injury  to  appellant,  In- 
ismncta  as  be  had  no  right  to  carry  tbe 
pistol  babltnally  between  said  places,  and 
this  appears  to  have  been  the  proof. 
The  Judgment  Is  affirmed. 

On  Rehearing. 
Ob  motion  for  rehearing,  appellant  Insists 
tbat  tbe  court  is  In  error  In  stating  in  tbe 
original  (pinion  that  the  testimony  shows 
appellant  was  In  the  habit  of  carrying  bis 
I^stol  between  bis  two  places  on  the  same 
fann.  An  inspection  of  the  record  shows 
tliat  none  of  the  witnesses  used  the  term 
*sceu8 touted  to  carry  or  habitually  carried 
tlie  pistol,"  and  there  is  no  proof  directly  on 
'  tbat  point.  However,  the  evidence  shows 
that  appellant  claimed  tbat  be  bad  a  right 
to  eairy  tbe  jristol  to  shoot  stock  he  found  on 
tbe  places  and  be  was  in  the  habit  of  Icok- 
In;  over  tbe  place  for  that  purpose,  and  tbat 


he  was  accustomed  to  go  from  one  place  to 
another  of  his  two  tenancies  on  the  place. 
So,  It  occurs  to  us  that  appellant  mtist  hava 
been  accustomed  to  carrying  bis  pistol  on  tht 
place,  and  we  so  observed  In  tbe  original 
opinion.  We  believe  that  the  record  bears 
out  tbe  observation  there  made.  We  see  no 
reason  for  changing  our  holding,  as  ex- 
pressed in  the  orlghial  opinion.  The  motton 
for  rehearing  Is  overruled. 

BROOKS,  3.,  absent. 


PARK  V.   STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  28* 

INTOXICATINO    LiQUOBS— ObDIINAL    PBOSBOXT- 
TION— BjVIDENCE. 

In  a  prosecution  for  violating  the  local 
option  law,  the  internal  revenue  license  was  ad- 
missible in  evidence. 

SEM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  20,  Intoxicating  Liquors,  f  298V^.] 

Appeal  from  Trinity  County  Court;  a  H. 
Crow,   Judge. 

H.  O.  Park  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

J.  B.  Xantis,  Asst  Atty.  Gen.,  for  the 
Stata 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  tbe  local  option  law,  and 
his  ptmishment  fixed  at  a  fine  of  $25  and  20 
days'  confinement  in  the  county  Jail;  hence 
this  appeal. 

The  only  assignment  that  requires  consid- 
eration Is  the  falltire  of  the  court  to  give  a 
special  requested  Instruction  asked  by  ap- 
pellant This  requested  charge  simply  In- 
volved tbe  proposition  as  to  whether  appel- 
lant was  acting  for  the  purchaser  In  the 
procurement  of  the  whisky.  Tbe  court  gave 
an  Instructlcm  on  this  subject,  which  we 
think  sufficiently  covered  the  point,  and  it 
was  not  necessary  to  give  the  special  charge. 
The  internal  revenue  license  was  admissible, 
but  no  ball  was  taken  to  the  admission  of 
the  same.  Nor  was  any  bill  reserved  to  tbe 
admission  in  evidence  of  the  orders  of  tbe 
commissioners'  court  with  reference  to  the 
local  option  election;  tnit,  if  there  had  \>wd, 
we  see  no  reason  for  excluding  them.  The 
testimony  is  ample  to  sustain  the  verdict  of 
the  Jury. 

Tbe  Judgment  Is  affirmed. 


SESSIONS  V.  STATE. 
(Court  of  Criminal  App^s  of  Texas.    Nov.  28, 

1.  iRvoBUATioit— Motion  to  Quash— Dbtbct 

IN  COKPIAINT. 

That  a  complaint  for  violating  the  local 
option  law  did  not  begin  "in  the  name  and 
by  the  authority  of  tbe  state  of  Texas,"  was  not 
ground   for  dismissing  the  prosecution,   whers 
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there  was  an  information  based  on  th«  com- 
plaint whidi  commenced  in  tliat  form. 

[Ed.  Note.— For  cases  in  Mint,  see  Cent  Dig. 
Tol.  27,  Indictment  and  Information,  }  480.] 

2.  Savb  —  Vajoaroi  —  Violation  or  Liquos 
Law. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  where  the  complaint  and  information 
charged  the  sale  as  toeing  made  to  two  persons, 
while  the  proof  showed  a  sale  to  one  alone, 
this  constituted  a  fatal  variance. 

[HJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  |  551; 
vol.  29,  Int9xicating  Uqnors,  {  274.1 

3.  GRnaKAi.  IiAw— Trial,— Reception  of  Bvi- 

DKNCB— EXOLUSION  OV  WITNESSES. 

In  a  prosecution  for  violating  the  local 
option  law,  the  court  should  have  permitted  a 
^tness  to  be  examined,  though  the  rule  had 
been  invoked,  and  she  was  not  placed  nnder 
it,  where  the  necessity  for  her  testimony  could 
not  have  been  anticipated  till  a  certain  witness 
for  the  state  bad  testified. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  }  1562.] 

4.  Sauk— ADjouBRifENT  Pendiro  Tbiai.— Ab- 
BENCK  or  Witness. 

In  a  prosecution  for  violating  the  local 
option  law,  it  was  error  to  refuse  to  postpone 
the  case  to  permit  the  defendant  to  get  a  witness 
who  was  not  merely  to  impeach  the  state's  wit- 
ness, but  to  contradict  him  on  a  material  is- 
■ne. 

Appeal  from  Wood  County  Court;  J.  O. 
Rouse,  Judge. 

Pink  SeBSlons  was  convicted  of  violating 
the  local  option  law,  and  appeals.  Reversed 
and  remanded. 

Mounts  &  Jones,  for  appellant  J.  E. 
Yantis,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  bis 
punishment  fixed  at  a  fine  of  $25  and  20 
days'  confinement  In  the  county  Jail;  hence 
this  appeal. 

Appellant  made  a  motion  to  quash  and 
dismiss  this  prosecution,  because  the  com- 
plaint did  not  begin  "in  the  name  and  by 
the  authority  of  the  state  of  Texas."  The 
complaint  did  not  begin  In  the  language  of 
the  Constitution.  However,  predicated  on 
this  was  the  information  on  which  the  case 
■was  prosecuted  before  the  court  below ;  and 
this  contained  the  constitutional  requlre- 
meat  "In  the  name  and  by  authority  of  the 
state  of  Texas."  In  Ex  parte  Jackson  (de- 
cided October  10,  1906)  96  S.  W.  924,  it  was 
held  that  where  the  prosecution  as  In  the 
Justice  court,  was  solely  on  the  complaint, 
that  this  constitutional  requirement  must  be 
compiled  with.  However,  in  the  decision  of 
that  case,  the  cases  of  Johnson  v.  State,  31 
Tex.  Or.  R.  465,  20  S.  W.  980,  and  JetTerson 
V.  State,  24  Tex.  App.  635,  7  S.  W.  244,  were 
referred  to.  .In  both  of  said  cases  it  was 
held  that  Inasmuch  as  the  information  on 
which  the  prosecution  was  conducted  in  said 
case  began  "In  the  name  and  by  authority 
of  the  state  of  Texas,"  as  required  by  the 
Constitution,  that  this  was  a  sufficient  com- 
pliance with  the  constitutional  requirement, 
notwithstanding  tht  complaint,  which 


the  basis  of  the  prosecutions,  did  not  cmi- 
tain  the  language  of  the  Constitution.  The 
case  above  decided  was  differentiated  from 
said  cases.  We  now  hold  that.  Inasmuch  as 
the  information  began  "in  the  name  and  by 
authority  of  the  state  of  Texas,"  that  this 
was  sufficient  The  complaint  and  Informa- 
tion charge  the  sale  as  having  been  made 
to  Dude  Nobles  and  Hugh  Foster  of  the 
whisky  In  question.  The  proof  showed  a 
sale  ■  alone  to  Dude  Nobles.  Appellant 
claimed  a  variance,,  and  asked  a  charge  to 
that  effect  This  should  have  been  given. 
Not  only  so,  but  there  was  no  controversy 
In  the  proof  as  to  the  sale  being  to  Dude 
Nobles,'  and  the  prosecution  could  not  be 
maintained  for  the  sale  to  Nobles  and  Fos- 
ter jointly. 

We  also  believe  that  the  court  committed 
error  In  not  allowing  the  witness,  Annie 
Sessions,  wife  of  appellant,  to  be  sworn  and 
examined  as  a  witness.  Although  the  rule 
had  been  Invoked,  and  she  was  not  placed 
under  the  rule,  yet  It  appears  to  as  that 
the  necessity  for  her  testimony  could  hot 
have  been  anticipated  by  appellant  until 
Hugh  Foster  had  testified. 

It  further  occurs  to  us  that  the  court 
committed  error  in  not  postponing  the  case 
on  motion  of  appellant,  to  get  the  witness, 
Bill  Foster,  before  the  court  The  effect  of 
his  testimony  was  not  to  impeach  the  state's 
witness,  but  to  omtradict  him  on  a  material 
fact,  to  which  be  testified. 

There  are  other  errors  assigned,  but  we 
do  not  deem  it  necessary  to  review  them. 
For  those  discussed,  the  judgment  la  revers- 
ed, and  the  cause  remanded. 


BROOKS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nor.  28, 

1.  CanaNAL  Law  —  Tbiai.  —  Vabiarcb  Bb- 

TWEEN  Indictment  Sebvbd  and  PsKjrERBKD 

— Waiveb. 

One  convicted  of  burglary,  though  he  learns 
for  the  first  time,  when  the  indictment  is  read 
to  the  jury,  of  a  variance  between  such  indict- 
ment charging  burglary  in  the  nighttime,  and 
that  served  on  him,  which  chargetf  burglary  in 
the  daytime,  cannot  object  to  such  variance  for 
the  first  time  on  motion  for  new  trial. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  IS,  Criminal  Law,  U  2148,  2163.] 

2.  Sahb  —  Appbai.  —  Bnx  of  Exceptionb  — 
Statement  of  Facts  —  Filing  and  Ap- 

FBOVAL  BT  JuDOE. 

Where  a  statement  of  facts  and  bill  of 
exceptions  in  a  criminal  case  are  not  filed  un- 
til 4  days  after  the  expiration  of  the  20  days  al- 
lowed by  law,  and  for  tliat  reason  are  not 
approved  by  the  Judge,  the  appellant  cannot 
rely  on  the  fact  that  they  were  mailed  in  due 
time  to  the  judge,  as  showing  sufficient  diligence 
on  his  part 

Appeal  from  District  Court,  Harris  Coun- 
ty;  J.  K.  P.  Gillasple,  Judgei 

Oeorge  Brooks  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

J.  B.  Yantis,  Asst  Atty.  Gen.,  for  the  StatSb 
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HENDERSON,  X  Appellant  was  oonrlct- 
ed  of  burglary,  his  punlsbment  fixed  at  four 
years'  confinemeit  in  the  penitentiary ;  hence 
this  appeal. 

In  the  motion  for  new  trial,  appellant  for 
the  first  time  raises  the  question  of  variance 
behreen  the  copy  of  the  indictment  served 
open  him  and  the  Indictment  which  was  pre- 
ferred against  him,  the  variance  being  that 
the  copy  served  on  him  alleged  a  daytime 
instead  of  a  nighttime  bnrglary,  as  contained 
in  the  original  Indictment  This  question 
shoald  have  been  raised  prior  to  the  verdict, 
and  not  after  bis  trial  and  conviction.  Rob- 
erts V.  State,  6  Tex.  App.  141;  Richardson 
T.  State,  7  Tex.  App.  486.  He  alleges  in  the 
motion  for  new  trial  that  he  did  not  know 
of  the  variance  until  the  indictment  .was  read 
to  the  jury.  If  he  knew  of  it  then.  It  cer- 
tainly was  his  duty  to  have  raised  the  ques- 
tion at  that  Juncture,  and  not  have  waited 
and  speculated  on  the  verdict. 

Since  this  case  was  submitted,  appellant 
has  forwarded  to  this  court  what  lie  claims 
to  be  a  statement  of  facts,  and  asks  that  the 
same  be  considered.  The  trial  Judge  has 
not  approved  the  statement,  but,  with  an 
explanation,  ordered  it  filed  on  November 
21st,  which  was  some  four  days  after  the 
expiration  of  the  20  days  had  elapsed  for 
the  filing  of  the  statement  of  facts  and  bills 
of  exception.  There  are  no  afiSdavits  ac- 
companying the  same  showing  any  character 
of  diligence  on  the  part  of  appellant  to  pre- 
pare and  have  the  statement  of  facts  ap- 
proved and  filed  in  time.  The  statement  of 
the  Judge  in  the  explanation  shows  a  lack  of 
diligence  on  the  part  of  appellant  Appel- 
lant's counsel  cannot  rely,  as  sufBcient  dili- 
gence, on  the  mail  to  present  the  statement 
of  facts  to  the  Judge  for  his  approval  within 
the  20  days,  but  it  is  the  duty  of  appellant's 
eomisel  to  see  to  it  that  the  statement  is 
presented  to  the  Judge  for  his  approval.  We 
therefore  bold  that  the  same  cannot  t>e  con- 
tldered.  What  is  said  above  also  applies  to 
the  bill  of  exertions  smt  up,  which  was  not 
approved  by  the  Judge  for  the  same  reason. 

No  error  Is  manifested  by  this  record,  and 
Vb»  Judgment  is  aflBrmed. 


MAGEB   V.    STATB. 

(Coart  of  Criminal  Appeals  of  Texas.    Nov.  28, 
1906.) 

IirroxicATiNa  Liqdobs— Looal  Option  IiAW— 

Instbuotions. 

Where,  in  a  prosecatlon  for  violating  the 
local  option  law.  It  was  shown  that  the  defend- 
ant told  whisky,  it  was  not  error  to  instruct 
tliat  the  finding  of  a  United  States  internal 
nrenue  license  in  the  place  where  the  sale  was 
nude  was  prima  facie  proof  that  the  holder 
tbereof  was  engaged  in  tiie  rale  of  intoxicating 
liqnof. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Intoxicating  Liquors,   g  310.] 

Appeal  from  Trinity  County  Court;  C.  H. 
Crow,  Judge. 


A.  S.  Magee  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Affirmed. 

J.  B.  Yantis,  ABst  Atty.  Gen.,  for  the 

State. 

HENDBRSON,  X  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $100  and 
30  days'  confinement  in  the  county  Jail. 

There  are  no  bills  of  exception  reserved 
outside  the  motion  for  new  trial.  The  fol- 
lowing portion  of  the  court's  charge  was 
excepted  to  in  the  motion  for  new  trial: 
"You  are  fiirther  Instructed  that  In  prosecn- 
tions  for  violating  the  local  (^tion  law, 
where  It  Is  proven  that  there  Is  posted  up 
at  the  place  where  such  intoxicating  liquor 
is  being  sold  or  given  away,  with  the  pup 
pose  of  evading  the  provisions  of  the  law. 
United  States  Internal  Revenue  Liquor  or 
Malt  License,  Issued  to  any  one.  It  is  prima 
facie  proof  that  the  person  to  whom  such 
license  is  issued  is  engaged  In  the  sale  of  in- 
toxicating liquor,  but  is  not  proof  of  a  spe- 
cific sale."  This  character  of  charge  was 
held  error  In  Uloth  v.  State,  87  S.  W.  822, 
13  Tex.  Ct  Rep.  521,  which  was  followed  in 
Henry  Thompson  v.  State  (decided  October 
24, 1906)  97  S.  W.  316.  These  were  both  malt 
liquor  cases.  We  held  that,  inasmuch  as  the 
federal  law  requires  parties  engaging  in  the 
sale  of  malt  liquors,  whether  intoxicating 
or  not,  to  procure  a  United  States  Internal 
Revenue  License,  that  there  was  no  pre- 
sumption under  such  license  that  a  person 
engaged  In  the  sale  of  malt  liquors  was  en- 
gaged in  the  business  of  selling  intoxicating 
liquors,  and  that  a  charge  based  on  our  stat- 
ute making  an  Internal  Revenue  License  for 
the  sale  of  malt  liquors  a  prima  facie  case 
for  the  sale  of  intoxicating  liquors  was  not 
authorized.  However,  in  this  case  the  al- 
leged sale  was  of  whisky,  an  intoxicant  and 
the  proof  made  by  the  state  was  that  the 
liquor  sold  was  whisky.  Appellant  did  not 
contravene  the  Intoxicating  properties  of  the 
liquor,  but  denied  a  sale.  It  is  not  disclosed 
in  the  record,  whether  the  license  which  was 
posted  at  appellant's  place  of  business,  was 
a  license  to  sell  malt  liquor  or  to  sell  spirit- 
uous liquors.  We  cannot  presume,  in  tiie 
absence  of  a  sufficient  statement  designating 
the  character  of  license,  that  It  was  a  malt 
liquor  license.  From  the  ten<Mr  of  the  proof, 
we  take  it,  that  it  was  a  license  for  the  sale 
of  spirituous  liquors.  Appellant  testified,  "I 
got  the  license  to  protect  me  against  prosecu- 
tion when  I  was  being  prosecuted  here  be- 
fore for  selling  whisky."  He  further  stated 
that  he  was  not  selling  that  now,  or  any 
other  beverage,  or  Intoxicant.  So  we  take 
It  from  this,  that  It  must  have  been  a  license 
authorizing  the  sale  of  spirituous  liquors. 
This  was  a  license  for  the  sale  of  spirituous 
liquors  that  appellant  was  speaking  of.  If 
so,  we  do  not  believe  that  the  court  erred 
in  giving  the  instruction  criticised,  especial- 
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ly  as  the  alleged  sale  was  of  whisky,  and 
the  proof  showed  It  was  whisky. 

There  Is  no  other  question  reqoiring  re- 
view. The  facts  were  submitted  to  the  Jury, 
and  they  believed  the  state's  theory.  The 
judgment  Is  affirmed. 


WILLIAMS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  IT, 
1906.    Rehearing  Denied  Dec.  12,  1906.) 

1.  LaBCEHT  —  INDIOTUENT  —  OWNKBSHIP  OF 

PropebtY. 

Under  an  information  for  stealing  growing 
com,  alleging  the  ownership  of  the  com  as  the 
property  of  A.  growing  and  standing  in  the 
nela  of  W.,  it  is  not  a  yarianoe  that  W.  was  not 
the  owner  bat  was  a  tenant  who  sublet  to  A. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Larceny,  |{  120,  m,  123.] 

2.  SAira—lNSTBUOTioRB— Possession  or  Stol- 
KK  Pbopkbtt. 

In  a  prosecution  for  theft  an  instruction 
that  defendant's  explanation  accounted  for  his 
possession  of  the  property  in  a  manner  con- 
sistent with  his  innocence,  and,  if  the  jury  be- 
lieved the  explanation,  to  acquit  defendant,  but 
if  they  believed  It  unreasonable  and  not  to 
account  for  his  possession  in  a  manner  consist- 
ent with  his  innocence,  or  if  they  believed  that 
the  same  accounted  for  defendant's  possession 
in  a  manner  consistent  with  his  innocence  but 
believed  the  explanation  was  untrue,  they  should 
take  his  possession,  together  with  his  explana- 
tion, in  connection  with  all  the  facts  and  cir- 
cumstances, if  any,  in  evidence,  and,  if  they 
believed  beyond  a  reasonable  doubt  that  de- 
fendant was  guilty,  to  so  find,  otherwise  to  ac- 
quit was  a  correct  instruction. 

[Ed.  Note. — ^For  cases  in  noint  see  Cent  Dig. 
vol.  3£,  Larceny,  if  182-204.] 

Appeal  from  Red  River  County  Oonrt;  J. 
R.  Kennedy,  JTudga 

Jim  Williams  was  convicted  of  stealing  In- 
dian com,  and  appeals.    Affirmed. 

C.  M.  C!baml>er8  and  George  Trice,  for  ap- 
pellant J.  E.  Yantls,  Asst  Atty.  Gen.,  for 
the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed under  article  874,  Penal  Code,  for  stealing 
growing  Indian  com,  his  punishment  fixed  at 
a  fine  of  $6  and  one  day  in  the  county  jail ; 
hence  this  appeal. 

Appellant  insists  that  the  ownership  is  im- 
properly alleged  in  the  information,  and  that 
a  variance  is  shown  to  exist  between  the  al- 
leged ownership  and  the  evidence.  The  In- 
formation alleges  that  the  com  was  the  prop- 
erty of  M.  M.  Arnold,  and  was  growing  and 
standing  in  the  field  and  ground  of  Sumpter 
West  There  is  no  contest  as  to  the  owner- 
ship of  the  com.  However,  the  proof  shows 
this  state  of  case  as  to  the  land:  The  land 
belonged  to  Mose  Grant ;  that  is,  we  take  It, 
the  fee  of  the  land  was  In  him.  It  was  rent- 
ed, however,  from  bim  by  Sumpter  West  He 
sublet  the  land  to  Arnold,  who  raised  the 
com  alleged  to  have  been  stolen.    We  take  It 


that  the  allegation  "belonged  to"  does  not 
refer  necessarily  to  the  owner  of  the  fee,  bat 
any  person  who  had  the  management  and  con- 
trol of  the  land.  The  proof  here  shows  that 
the  lease  was  made  by  Sumpter  West,  and  we 
think  this  is  a  sufficient  response  to  the  alle- 
gation In  the  Information.  The  charge  of  the 
court  suggests  the  Idea  that  the  ownership 
referred  to  the  person  who  had  the  manage- 
ment and  control  of  the  land,  and  is  In  accord 
with  the  view  al>ove  expressed. 

Appellant  complains  that  the  court's  cliarge 
on  explanation  of  the  possession  of  the  com 
was  not  correct,  and  that  his  requested 
charge  on  that  subject  should  liave  been  giv- 
en. The  court,  In  effect,  instructed  the  jury 
on  this  subject  as  follows:  If  defendant 
made  an  explanation  of  how  he  came  by  said 
com,  when  be  was  arrested  and  qaestioned 
as  to  his  possession,  and  his  explanation  ac- 
counted for  his  possession  in  a  manner  con- 
sistent with  bis  innocence,  and  if  the  jury 
believe  the  explanation  reasonable  and  prol>- 
ably  true,  to  acquit  defendant  If,  on  the 
other  hand,  they  believed  It  was  unreasonable 
and  did  not  account  for  defendant's  posses- 
sion In  a  manner  consistent  with  his  inno- 
cence, or  If  they  believed  that  same  acpount- 
ed  for  defendant's  possession  in  a  manner 
consistent  with  his  innocence,  but  they  be- 
lieved the  explanation  was  untrue,  then  they 
diould  take  the  possession  of  defendant  to- 
gether with  his  explanation,  in  connection 
with  all  the  other  facts  and  circumstances, 
if  any,  in  evidence,  and,  if  they  believe  be- 
yond a  reasonable  doubt  that  defendant  was 
guilty,  to  so  find,  otherwise  to  acquit  In  our 
opinion,  this  was  a  correct  charge.  Wheeler 
V.  State,  34  Tex.  Cr.  R.  350,  30  8.  W.  913. 
We  think  this  charge  sufficiently  places  the 
burden  of  proof  on  the  state.  The  court's 
charge,  to  the  effect  that,  if  they  believed  ap- 
pellant purchased  the  com  from  Ed  Price,  or 
had  a  reasonable  doubt  whether  he  did  or 
not,  to  acquit  him,  was  equivalent  to  a  charge 
on  explanation.  Both  charges  need  not  have 
been  given.  However,  the  court  gave  both, 
and  we  think  they  are  in  proper  form,  and 
certainly  on  this  subject  appellant's  rights 
were  sufficiently  safeguarded. 

The  charge  on  circumstantial  evidence  is  in 
accord  with  the  approved  forms.  The  Jury 
were  first  required  to  exhaust  the  affirmative 
case  against  appellant,  then  further,  to  test 
the  matter  of  appellant's  guilt  on  any  theory 
consistent  with  his  innocence;  The  expres- 
sion at  the  close  of  the  charge  that  they 
"must  l>elleve  from  the  evidence  that  defend- 
ant and  no  other  person  committed  the  of- 
fense" embraces  this  Idea.  Smith  v^  State, 
85  Tex.  Cr.  R.  618,  33  S.  W.  336,  34  S.  W. 
960.  We  l>elleve  that  the  evidence  amply 
sustains  the  conviction. 
The  Judgment  Is  affirmed. 
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SIMMONS  T.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Oct.  24, 
1906.    Rehearing  Denied  Dec  12,  1006.) 

Ckhcikai.  La.w— AppEAir-JtrBiSDionoN. 

Where  accoaed  was  convicted  of  unlawfully 
caiTTins  a  pistol,  in  a  prosecution  begun  before 
a  Justice  of  the  peace,  and  continued  before 
the  county  court,  he  could  not  appeal  to  the 
Court  of  Criminal  Appeals  from  the  levy  of  an 
execution  on  real  estate,  issued  out  of  the  coun- 
ty court,  and  claimed  to  be  baaed  on  su^  judff- 
ment  of  conviction. 

Appeal  from  Haskell  Connty  Court;  Oscar 
E.  Oates.  Judge. 

J.  G.  SlmmoDs  was  convicted  of  unlawfolly 
carrying  a  pistol,  and  an  execution  based  on 
such  Judgment  having  t>een  levied  on  defend- 
ant's real  estate,  he  appeals.    Dismissed. 

Tbomaaon  &  Thomason,  for  appellant 
Howard  Martin,  Aast  Atty.  Oen.,  for  the 
State. 


HENDERSON,  J.  This  Is  an  appeal  or  an 
attempted  appeal  from  the  levy  of  an  execu- 
tion on  real  estate,  Issuing  out  of  the  county 
court 

Said  execution  appears  to  have  been  predi- 
cated on  a  criminal  prosecution  and  convic- 
tion. As  we  find  from  the  record,  the  prose- 
cution began  In  the  Justice  court,  conviction 
being  there  had,  and  appeal  taken  to  the  coun- 
ty court,  where  conviction  followed.  The 
charge  was  for  unlawfully  carrying  a  pistol. 
This  is  really  an  attempt  to  bring  before  this 
court  for  review  the  Judgment  of  conviction 
in  the  county  court  In  a  criminal  case  against 
appeal.  The  appeal  seems  to  be  from  a  pro- 
cedure in  the  nature  of  a  motion  questioning 
the  state's  right  to  levy  an  execution  on  cer- 
tain real  estate  in  Haskell  county.  We  would 
obtenre,  as  to  this,  that  If  It  was  any  case  at 
all,  as  brought  before  this  court  it  would  In- 
volve a  civil  action  to  test  the  validity  or  le- 
gality of  the  Judgment  and  proceedings  In  the 
Justice  court  and  coimty  court,  and  the  right 
and  title  to  the  land  levied  on,  and  the  right 
of  the  state  to  subject  it  to  execution.  If  it 
could  be  termed  a  dvil  case,  and  It  Is  that 
character  of  case.  If  any  at  all,  this  court 
would  not  have  Jurisdiction  thereof.  Russell 
V.  State,  87  Tex.  Or.  R.  503,  36  S.  W.  1070. 
If  the  procedure  adopted  by  appellant  could 
by  any  means  be  considered  a  case  in  any 
court  It  would  be  regarded  as  an  attempt  to 
bring  before  this  court  for  review  the  Judg- 
ments of  the  Justice  court  and  the  county 
court  involving  the  trial  and  conviction  of  ap- 
pdlant  for  unlawfully  carrying  a  pistol. 
This  court  would  not  review  said  Judgment 
in  this  character  of  procedure.  The  irregu- 
larities pointed  out  here  are  purely  technical, 
and,  it  occurs  to  us,  frivolous.  They  are  not 
nich  as  to  make  void  the  Judgment 

The  case  is  dismissed  from  the  docket  with 
the  costs  taxed  against  appellant 


VANDURAN  v.  STATU. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  28, 
1000.) 

Cbiuinai.  Law— Tbiait— MiscoHDtrcT  or  Ju- 

BT. 

Where  it  was  shown  that  the  killing  oc- 
curred as  the  result  of  a  quarrel  between  de- 
cedent and  defendant.  In  which  decedent  threat- 
ened to  take  defendant's  life,  and  that  decedent 
was  a  reckless  and  desperate  character,  and  the 
reputation  of  defendant  was  not  placed  In  issue, 
and  he  testified  In  his  own  behalf,  and  two 
of  the  jurors  were  in  favor  of  the  minimum 
punishment  of  two  years,  but  one  of  the  jurors 
stated  during  the  deliberations  of  the  jury  that 
defendant  was  a  bad  character  and  had  worked 
on  a  county  convict  farm,  and  the  jury  ultimate- 
ly imposed  a  punishment  of  three  years,  the 
misconduct  of  the  jury  was  ground  for  reversal. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
▼d.  14,  Criminal  Law,  |  2056.] 

Appeal  from  District  Court  Waller  Coun- 
ty ;  Wells  Thompson,  Judge. 

Price  Vanduran  was  convicted  of  man- 
slaughter, and  he  appeals.  Reversed  and  re- 
manded. 

A.  O.  Lipscomb  and  W.  J.  Poole,  for  appel- 
lant J.  S.  Xantls,  Asst  Atty.  Gen.,  for  the 
States 


DAVIDSON,  P.  J.  Conviction  was  for 
manslaughter,  punishment  being  assessed  at 
three  years'  confinement  in  the  penitentiary. 

After  the  retirement  of  the  Jury,  they 
reached  a  conclusion  that  appellant  was  guil- 
ty. They  were  divided  on  the  punishment 
ranging  perhaps  from  six  or  seven  years 
down  to  two.  On  miction  for  new  trial,  the 
misconduct  of  the  Jury  is  alleged,  and  It  Is 
shown  by  Jake  Galewsky  (one  of  the  Jurors) 
that  during  their  deliberation  the  Jury  was 
discussing  the  bad  character  of  the  deceased, 
Johnnie  James,  In  connection  with  the  guilt 
or  Innocence  of  the  defendant  One  of  the 
Jurors,  John  Mills,  remarked,  I9  reply,  that 
defendant  Price  Vanduran,  was  a  bad  negro, 
and  that  he  had  been  sent  to  the  county  farm, 
and  that  be  bad  guarded  appellant  on  the 
county  farm.  It  is  further  shown,  while  the 
Jury  were  in  their  retirement  that  the  court 
Informed  the  Jury  that  If  they  did  not  reach 
a  verdict  before  5  o'clock,  he  would  have  to 
leave  and  be  gone  until  Monday  morning. 
After  the  Jury  had  been  out  for  several  hours, 
Wright  McDade,  deputy  sheriff  In  charge  of 
the  Jury,  Informed  them  that  the  Judge  said 
It  was  only  80  minutes  until  train  time,  and 
if  they  did  not  get  a  verdict  by  that  time, 
be  was  going  to  Houston,  and  from  there  to 
Dallas,  and  would  not  be  back  until  Monday 
morning,  and  the  Jury  would  have  to  be  kept 
together  and  locked  up  until  Monday  morn- 
ing; that  this  Juror  was  at  first  In  favor  of 
an  acquittal,  and  if  be  could  not  get  defend- 
ant acquitted,  he  was  then  for  the  lowest 
penalty  for  manslaughter — two  years;  that 
be  and  others  contended  for  two  years,  un- 
til the  message  was  brought  them  by  tb« 
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depnty  sberiif,  McDade;  that  be  was  In  the 
mercantile  bnalnees  In  Hempstead;  the  next 
day  waa  Saturday,  and  large  crowds  of  people 
usually  came  to  Hempstead  to  trade' on  Sat- 
urday, and  he  could  not  afford  to  be  away 
from  bis  business  that  day.  Rather  than  be 
locked  up  and  kept  away  from  his  business 
until  the  next  Monday,  he  was  forced  to 
agree  to  a  verdict  of  three  years  Instead  of 
a  verdict  for  two  years.  S(Hne  of  the  other 
jurors  were  contending  for  three  years.  Jur- 
or Weir  stated  that  after  they  bad  retired 
John  Mills,  also  a  Juror,  In  the  presence  and 
hearing  of  the  Jury,  remarked  that  Price  Van- 
duran  was  a  bad  negro;  that  he  had  been 
convicted  and  sent  to  the  county  farm,  and 
that  be  guarded  him  on  the  county  convict 
farm.  This  Juror  remonstrated  with  Mills  for 
making  such  remarks  to  the  Jury.  There  was 
a  great  deal  of  testimony  In  regard  t»  this 
from  the  Jurors ;  and  a  bill  of  exceptions  was 
reserved,  embodying  the  facts  In  a  general 
way  that  occurred  In  the  Jury  room.  This 
bill  shows  that  while  the  Jurors  were  discuss- 
ing the  bad  reputation  of  the  deceased.  Mills 
remarked,  in  reply,  that  defendant  was  a 
bad  negro,  and  had  been  sent  to  the  county 
farm,  and  he  bad  guarded  him  on  the  county 
farm.  This  was  shown  also  by  an  affidavit. 
The  state's  attorney  asked  for  a  postpone- 
ment until  the  next  day,  so  as  to  send  for  the 
Juror  Mills.  The  court  remarked  that  if 
Mills  made  said  statement  in  the  Jury  room 
he  would  fine  Mills.  This  was  on  the  24th, 
and  on  the  morning  of  the  25th  Mills  was 
brought  into  court,  and  testified:  "When  we 
retired  to  consider  our  verdict,  we  were  first 
placed  In  the  sberifTs  office,  and  all  agreed 
upon  a  verdict  of  guilty;  that  defendant  was 
guilty,  but  that  we  differed  as  to  punishment 
Some  wanted  to  give  appellant  five  years, 
and  some  three  years,  and  one  Juror,  Gale- 
wsky,  only  wanted  to  give  him  two  years. 
They  were  then  carried  upstairs  Into  the 
grand  Jury  foom,  and  while  there  they  were 
discussing  the  bad  character  of  the  deceased. 
He  remarked;  in  fun,  that  I  had  seen  de- 
fendant at  work  on  the  county  convict  farm. 
I  was  riding  the  mall.  I  did  not  say  that  be 
had  been  convicted;  nor  did  I  say  that  the 
defendant  was  a  bad  negro.  I  made  the  re- 
mark that  I  had  seen  defendant  on  the  coun- 
ty farm  before  we  had  agreed  on  our  verdict 
In  the  case.  After  I  made  the  remark,  Jake 
Galewsky,  agreed  to  the  three  years'  punish- 
ment Instead  of  two."  The  presiding  Judge 
signs  this  bin  with  the  qualification,  that  the 
statement  made  by  the  court  was  after  the 
bearing  of  the  motion  for  new  trial  had  been 
postponed  from  the  evening  of  the  24th  to 
the  morning  of  the  25th,  and  was  made  after 
the  court  bad  left  the  bench,  and  was  prepar- 
ing to  go  to  the  hotel,  and  was  made  casually 
to  the  lawyers  present  No  exception  was 
taken  at  the  time,  and  It  was  the  next  day 
that  counsel  for  the  defense  notified  the 
Judge  that  they  desired  a  bill  of  exceptions 
to  the  remark.     None  of  the  Jurors  were 


present  at  the  time  he  made  tba  remark. 
The  statement  of  facts  on  the  contest  over 
this  question  is  rather  full  and  extended. 
The  Juror  Mills  denied  using  the  expression 
that  the  defendant  was  a  bad  negro.  He 
states  it  this  way:  "We  were  Just  arguing 
over  the  time.  Along  late  in  the  evening,  we 
got  to  talking  about  the  dead  negro's  char- 
acter. I  remarked  that  maybe  Price  Van- 
dnran  was  a  bad  negro.  I  remember  when 
Mr.  Lee,  or  some  man  by  that  name,  was 
running  the  county  convict  farm.  I  waa 
carrying  mall  from  old  Sunny  Side  to  Hemp- 
stead. I  was  there  on  the  county  convict 
farm,  and  I  am  not  certain  that  Price  Van- 
duran  was  there  or  not  As  for  my  saying  he 
was  a  bad  negro,  I  did  not  know  the  negro 
when  I  saw  him  on  the  farm  and  used  to  go 
and  weigh  up  cotton  for  them." 

Juror  Weir  states,  "That  late  in  the  after- 
noon we  were  discussing  the  length  of  time 
we  were  to  give  Price.  I  think  we  were  for 
five  years,  and  I  think  some  for  a  longer 
term.  I  think  six  were  In  favor  of  a  longer 
term,  and  one  maybe  two,  holding  out  for 
two  years.  The  others  stood  for  a  longer 
time,  and  agreed  to  come  down  a  little  In 
order  to  get  a  verdict  But  later  In  the  aft- 
ernoon this  remark  was  made  In  the  grand 
Jury  room,  that  he  had  guarded  Price  Van- 
duran.  Q.  Could  you  be  positive  that  he 
stated  that  be  guarded  him  down  there?  A. 
He  remarked  that  he  had  guarded  him.  Q. 
You  told  him  that  you  thought  Price  a  very 
good  darky,  and  you  say  that  you  remonstrat- 
ed with  him?  A.  Tee,  sir;  I  thought  that 
he  was  a  very  good  darky,  I  had  known  him 
for  some  time.  Q.  Do  yon  know  anything 
about  Mr.  Mills  saying  that  Price  was  a  bad 
negro?  A.  Xes,  sir;  there  waa  something 
said  by  some  of  the  Jurors,  some  one  was 
making  a  good  deal  of  capital  out  of  the 
other  negro  about  him  being  a  bad  negro,  or 
something  to  that  effect;  that  he  was  no 
angel;  was  not  as  good  as  he  might  have 
been.  Q.  When  he  was  talking  was  that  In 
a  Joking  way?  A.  Tes,  sir.  Q.  They  were 
talking  about  the  darky — being  a  bad  negro, 
and  some  said  that  Price  wasn't  no  angel? 
A.  That  caused  Mr.  Mills  to  make  the  re- 
mark. I  told  him  I  did  not  think  Price  a 
bad  negro  as  some  other  darkles,  something 
like  that  Q.  Isn't  It  a  fact  that  he  said 
that  Price  Vanduran  was  a  bad  negro,  and 
that  he  had  been  on  the  county  convict  farm, 
and  that  he  had  guarded  him  on  the  county 
convict  farm?  A.  I  don't  remember  the  ex- 
act words,  but  It  was  words  to  that  ef- 
fect Q.  That  he  had  guarded  him  on  the 
county  convict  farm,  he  did  make  that  re- 
mark, and  that  be  was  a  bad  negro,  and  In 
reply  to  that  you  had  never  heard  of  any- 
thing against  Price  Vanduran?  A.  Some- 
thing to  that  effect" 

We  believe  tmder  the  facts  of  this  case, 
that  this  was  such  misconduct  on  the  part 
of  the  Jury  as  would  require  a  reversal  of 
the  Judgment    A  brief  statement  of  the  case 
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may  be  necessary  In  order  to  sbow  the  coa- 
dltl(na.  Jotannle  James  (deceased),  by  all  of 
tbe  testimony  In  regard  to  that  question,  was 
shown  to  be  a  reckless,  desperate  negro ;  serr- 
ed  a  term  In  the  penitentiary ;  was  a  fugltlTe 
trma  justice  for  several  felonies;  a  man 
who  would  execute  a  threat.  All  of  this  tes- 
timony was  emphatic.  Trouble  had  come 
op  between  deceased  and  appellant  at  the 
home  of  appellant,  or  rather  in  his  comcrlb, 
about  30  or  40  feet  from  his  residence,  over 
a  card  game.  There  were  quite  a  number  of 
other  negroes  present.  Defendant  claimed 
some  money  that  appellant  thought  was  his, 
growing  oat  of  tbe  bet  Deceased  ran  his 
hand  In  his  pocket,  and  remarked,  that  he 
would  cut  the  throat  of  appellant,  who  Im- 
mediately jerked  his  pistol,  and  ordered  hUn 
to  desist.  Deceased  reached  for  a  Winchester 
lying  nearby,  the  property  of  one  of  the  wit- 
nesses, who  declined  to  let  him  have  It 
Everybody  left  the  comcrlb.  Deceased  breath- 
ed out  threats  to  kill,  started  for  a  horse, 
In  order  to  go  for  a  gun — the  witnesses  saying 
that  this  was  the  first  time  they  had  ever 
known  him  to  be  unarmed,  which  fact  was 
developed  after  his  death.  He  used  the  vilest 
of  epithets  towards  defendant.  In  connection 
with  his  threats,  the  vulgarity  of  which  Is 
safScIent  to  exclude  them  from  this  state- 
ment After  reaching  his  horse,  he  continued 
using  tbe  vile  epithets  and  threatening  to 
UU  defendant,  and  not  let  him  sleep  in  bis 
own  borne  again.  Defendant  ordered  him 
away,  and  told  him  he  could  not  talk  that 
way  in  the  presence  of  his  family,  which  con- 
sisted of  his  wife  and  one  or  more  daughters. 
Deceased  continued  using  this  language,  and 
appellant  went  out  near  where  he  was  and 
told  him  be  must  desist  from  using  the  lan- 
guage and  leave  his  place  and  recant  the 
langnage.  Deceased  was  on  the  opposite  side 
of  his  horse  from  appellant  at  this  juncture, 
and  Immediately  came  around  the  head  of  the 
horse:  some  of  the  witnesses  stating  that, 
with  his  right  hand  In  his  pocket  threaten- 
hig  to  take  the  life  of  appellant  Some  of 
them  did  not  see  his  right  hand  In  his  pocket 
As  deceased  reached  the  head  of  his  horse, 
appellant  flred  one  shot  which  resulted  fatal- 
ly. Tbe  reputation  of  deceased  was  proved 
by  other  witnesses  who  testified  In  regard 
to  the  subject — stote's  and  defendant's  alike. 
The  reputation  of  appellant  was  not  put  in  is- 
sue. We  think  this  rather  extended  state- 
ment of  the  facts  om  the  main  case  and  on 
motion  for  new  trial  is  sofflcient  and  leads 
to  the  conclusion  that  appellant  Is  entitled 
to  a  reversal.  His  reputation  had  not  been 
placed  In  issue.  He  had  testified  in  the  case. 
So  this  testimony  could  be  used  for  two  pur- 
poses: (1)  Tliat  he  was  a  bad  negro,  that 
voiced  on  a  connty  convict  farm,  thereby 
placing  his  reputaticm  In  issue,  which  the 
state  bad  no  right  to  do,  and  which  that  jury 
bad  no  rlgbt  to  consider  in  the  absence  of 


testimony;  (2)  this  testimony  also,  If  ad~ 
mitted  before  the  jury,  bore  directly  upon 
his  credibility  as  a  witeess  and  could  have 
been  used  as  an  attack  on  the  credibility  of 
his  testimony.  It  was  not  Introduced,  and 
the  jury  had  no  rlgbt  to  consider  it  That 
It  was  injurious  to  appellant  we  think  Is 
manifest  from  the  condition  of  this  record. 
One  or  two  of  the  jurors  were  for  the  mini- 
mum punishment  of  two  years. 

The  judgment  is  accordingly  reversed,  and 
the  cause  remanded 


BINK  V.   STATB. 

(Court  of  Orlminal   Appeals  of  Texas.     Nov> 
28,  im.) 

1.  Labcxrt  —  Eleicxkts  of  Oftbnsb— Swih - 

DUNO. 

Under  Pen.  Code,  art  861,  providing  that 
if  the  possession  of  property  is  wrongfully  ob- 
tained, it  is  theft  If  the  purpose,  at  the  time  of 
obtaining  it,  was  to  appropriate  it  or  it  was 
obtained  b^  false  pretenses  for  the  purpose  of 
appropriating  it  and  article  877,  providing  that 
where  property  is  obtained  by  contract  of  bor- 
rowing and  the  property  is  subsequently  ap- 
propriated, it  constitutes  theft;  where  one  bor- 
rowed money  to  pay  a  debt  on  promise  to 
return  it  when  he  reached  the  place  when  he 
had  his  money  deposited,  but  appropriated  the 
amount  obtained,  his  offense  was  not  theft, 
but  swindling. 

2.  Sauk— Bbinoiro  Stolen   Pbopkbtt  Irto 
Statb— Statdtobt  Pbovibion. 

Pen.  Code,  arts.  951,  952,  providing  that. 
If  any  person,  having  committed  an  offense  in 
a  foreign  country  or  state  which,  under  the 
laws  of  that  country  or  state  and  under  the 
laws  of  this  state,  woold  be  robl>ery,  theft  em- 
bezzlement or  receiving  stolen  goods  or  property, 
or  receiving  or  concealing  propertj;  acquired  by 
another  by  embezzlement,  shall  bring  the  prop- 
erty so  acquired  into  this  state,  he  shall  be 
guilty  of  the  same  offense,  does  not  make  it  an 
offense  to  bring  Into  this  state  property  ac- 
quired in  another  state  by  swindling. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Larceny,  {  49.] 

Appeal  from  District  Court  Lamar  Coun- 
ty;  Ben  H.  Denton,  Judge. 

Jack  Blnk  was  convicted  of  theft  and  ap- 
peals.   Reversed  and  remanded. 

H.  B.  Birmingham  and  D.  K.  EV>oshee,  for 
appellant  Dave  Watson,  R.  L.  Lattlmore, 
Co.  Atty.,  and  J.  E.  Yantls,  Asst  Atty.  Qen., 
for  tbe  State. 

DAVIDSON,  P.  J.  Tbe  indictment  char- 
ges appellant  with  having  stolen  seven  $20 
bills  and  four  $5  bills,  all  alleged  to  be  cur- 
rent money  of  the  United  States  of  America, 
from  Chapman,  in  the  Indian  Territory, 
which  Is  alleged  to  be  in  violation  of  the 
law  of  tbe  Indian  Territory  then  in  force, 
and  known  as  the  offense  of  theft,  and  which, 
if  committed  in  this  state,  would  have  been 
theft,  and  thereafter  bringing  said  property 
into  the  county  of  Lamar  and  state  of  Texas. 

The  evidence  shows  that  appellant  and 
Chapman  were  on  the  train  near  Hugo,  I, 
T,,  and  engaged  In  conversation.    Appellant 
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stated  to  Cbapman  that  he  had  quite  a  dis- 
agreeable trip  during  the  cold  weather,  that 
be  bad  been  over  to  Paris,  taken  up  the  body 
of  bis  grandfather,  and  was  moving  it  to 
the  old  family  burying  ground,  near  Sawyer. 
This  part  of  the  conversation  passed,  and 
they  talked  of  other  thinks.  The  east-bound 
train  was  waiting  for  the  south-bound,  which 
was  late.  The  east-bound  train  "pulled 
down  east  of  the  water  tank,"  waited  the 
arrival  of  the  south-boimd.  At  this  Juncture 
there  came  a  man  in,  shown  to  be  Dampers, 
who  walked  up  to  Bink  and  said:  "Well, 
everything  Is  loaded  on  nicely,  and  we  hope 
yon  will  not  have  any  trouble  from  here 
down."  He  further  said :  "You  understand 
the  charges  are  to  be  paid  at  this  exchanged" 
Bink  said:  "Well,  I  have  deposited  all  the 
money  I  bad.  In  fact,  I  thought  I  was  to 
pay  the  whole  charges  at  Sawyer."  And 
further  said :  "I  do  not  believe  I  have  mon- 
ey enough  to  pay  you.  In  fact,  I  know  I 
have  not"  "He  then  asked  me  [Cbapman] 
if  be  could  borrow  a  few  dollars  from  me 
until  be  reached  Sawyer,  and  I  told  him  I 
guessed  he  could.  Appellant  asked  Dampers 
then  what  the  charges  would  be.  He  told 
him  $170  and  I  asked  blm  bow  much  money 
be  wanted.  He  said  'Give  me  $160  If  you 
have  got  it'  He  said  he  had  $10  or  $12  In 
bis  pocket  Q.  Before  that  had  he  or  not 
offered  any  check  to  Dampers?  A.  Tee,  sir; 
he  did  that  when  be  told  Dampers  that  he  did 
not  have  the  money.  He  says,*  'I  have  not 
got  the  money  unless  you  can  cash  a  draft' 
He  handed  Dampers  the  draft  and  he  looked 
at  It  He  said,  'It  is  as  good  as  gold,'  but  be 
says,  'I  could  not  possibly  make  the  Change 
here.'  He  then  asked  me  if  he  could  get  a 
few  dollars  from  me,  and  I  told  bim,  'yes.' 
He  asked  Dampers  then  what  the  whole 
charges  would  be,  and  he  told  him  $170.  I 
asked  him  how  much  he  wanted  then,  and 
he  said,  'Give  me  $1G0,  If  you  have  got  it' 
He  says,  'I  have  got  $10  or  $12  here  In  my 
pocket,  and  he  pulled  out  what  money  he 
bad,  and  I  counted  him  out  $100.  Q.  What 
If  anything,  did  he  say  as  to  when  be  would 
pay  it  back?  A.  He  says,  'I  will  band  you 
the  money  back  when  you  get  to  Sawyer.' 
And  be  got  up  from  the  seat  He  says,  'We 
will  step  in  bere  and  sign  up  these  papers.' 
He  says,  'We  will  have  10  or  16  minutes  be- 
fore tt>e  train  leaves.'  .And  he  stepped  off 
two  or  three  steps,  turned  back,  banded  me 
the  draft  and  says,  'Here,  Cbapman,  you 
bold  the  draft  until  yon  get  down  to  Sawyer, 
and  I  win  band  you  your  money  back.'  I 
stood  there  until  they  almost  reached  the 
front  of  the  car,  or  had  reached  It  I  saw 
tb^  were  not  going  in  the  baggage  car  or 
express  car,  and  I  thought  I  would  follow 
them  and  when  I  got  to  the  front  of  the  car, 
Bink  and  Dampers  were  out  on  the  ground 
and  going  right  up  by  the  side  of  the  car, 
and  there  was  another  man  coming  from  the 
other  end  of  the  car,  and  stopped  me.  Q. 
It  you  dldnt  follow  them,  why  didn't  you 


follow  them?  What  did  you  dot  A.  I  stop* 
ped  there  a  few  minutes  at  the  car.  Q.  Were 
you  detained  there  a  few  minutes?  A.  Yes, 
sir;  I  was  detained  there  a  few  minutes  until 
they  bad  gotten  out  of  sight  I  don't  know 
where  they  went,  and  the  soutb-bound  train 
palled  In  by  that  time,  and  I  went  back 
through  my  car,  and  w«it  Into  the  beaa  end 
of  the  south  car,  came  back  through  looking 
for  these  fellows."  It  was  shown  that  this 
tmin  came  south  over  the  Frisco  road  to 
Paris.  This  witness  identified  Bink  (appel- 
lant) as  the  man  who  got  bis  money.  Bink 
and  Dampers  were  arrested  subsequently 
and  charged  as  set  out  in  the  indictment 
This  is  the  second  appeal.  The  question  was 
raised  before,  as  to  the  introduction  of  ex- 
traneous crimes,  and  error  pointed  out  which 
was  sustained,  and  the  judgment  reversed. 
This  case  will  be  found  reported  in  89  S. 
W.  1077,  14  Tex.  Ot  Rep.  1011. 

Several  questions  are  suggested  for  rever- 
sal, only  one  of  which  we  deem  really  neces- 
sary to  be  discussed,  to  wit  the  insufficiency 
of  the  evidence  to  support  the  conviction. 
We  believe  that  tbls  contention  is  correct 
There  Is  and  has  been,  in  England  and 
America,  and  It  is  true  in  Texas,  a  marked 
distinction  between  theft  and  swindling.  Ar- 
ticle 861,  Penal  Code,  provides,  in  substance, 
that  If  the  possession  of  the  property  Is 
wrongfully  obtained,  it  Is  theft  if  the  pur- 
pose at  the  time  of  obtaining  the  property 
was  to  aiH>roprIate  it  or  If  It  was  obtained 
by  false  pretenses  for  the  purpose  of  ap- 
propriating it  Article  877  provides  that, 
wherever  property  Is  obtained  by  contract 
of  borrowing  or  other  bailment  and  the  prop- 
erty Is  subsequently  appropriated,  it  con- 
stitutes theft  But  under  these  statutes  and 
all  of  the  law  of  theft  the  distinction  be- 
tween that  crime  and  swindling  Is  found  In 
this:  that  at  theft  the  title  to  the  property 
is  not  an  issue.  In  swindling  the  passing  ot 
the  title  is  necessary.  The  rule  may  be 
stated  In  this  way:  "rThe  true  distinction 
between  theft  and  swindling,  where  the 
property  is  acquired  by  means  of  false  pre- 
tenses. Is  this:  If  the  owner  was  induced 
to  part  with  bis  property  finally  by  means 
of  the  false  pretenses,  the  offense  is  swin- 
dling. But  where  the  possession  delivered  by 
the  owner  was  obtained  In  a  manner  not 
sufficient  to  pass  title  to  the  property,  the 
owner  only  intending  to  part  with  the  pos- 
session and  custody  and  not  the  title  to  his 
property,  and  the  party  so  acquired  i>ob- 
session  then  and  there  entertaining  the  fraud- 
ulent intent  to  appropriate  It  and  did  ap- 
propriate It  the  offense  is  theft"  In  this 
state  this  iB  the  distinction  made  by  the 
statutes  in  regard  to  swindling  and  theft 
and  has  been  recognized  by  all  the  deci- 
sions In  an  unbrokoi  line,  commencing  with 
White  V.  State,  11  Tex.  769.  Bee,  also,  State 
T.  VIckery,  19  Tex.  326;  Gllne  v.  State,  43 
Tex.  494;  Pitts  v.  State,  5  Tex.  App.  122; 
Hudson  V.  State,  10  Tex.  Appw  215;  SYank  t. 
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State.  30  Tex.  App.  8S1, 17  S.  W.  936 ;  OnrUs 
T.  State,  81  Tex.  Cr.  R.  39.  10  a  W.  eM; 
Taylor  ▼.  State,  32  Tex,  Cr.  B.  110,  22  S.  W. 
148.  These  are  perhaps  enough  authorities 
to  dte  In  support  of  this  proposition.  In 
some  of  the  cases  cited,  the  proposition  has 
been  elaborated,  and  many  authorities  cited. 
Applying  this  rule  to  the  facts  of  the  case 
made  by  the  state,  we  find  that  Chapman 
parted  with  his  property  and  the  title  to  It, 
Intending  to  receive  pay  later  on  at  a  differ- 
eat  station.  In  other  words,  if  it  had  been 
a  legal  transaction.  It  would  have  been  a 
loan,  to  be  paid  back  upon  reaching  a  certain 
point,  and  therefore  was  a  parting  on  his 
part  with  the  title  to  the  money  loaned  ap- 
pellant. It  was  a  transfer  simply  of  the 
possession  of  the  iHoperty  to  be  returned  by 
Bink  to  him.  See  authorities  above  cited. 
Under  our  law,  this  would  have  been  swin- 
dling.  If  Bink  brought  the  money  into  Texas, 
after  receiving  It,  then  it  could  not  be  a  vio- 
lation of  onr  statute  for  bringing  such  prop- 
erty here,  unless  Interdicted  by  the  statute. 
Article  951,  Penal  Code,  reads:  "If  any 
poson  having  committed  an  oCFense  In  any 
foreign  country,  state  or  territory,  which  If 
committed  in  this  state,  would  have  been 
robbery,  theft,  embezziement,'  or  receiving 
stolen  goods  or  property,  knowing  the  same 
to  have  been  stolen,  or  fraudulently  receiv- 
ing or  concealing  property  acquired  by  anoth- 
er by  embezzlement,  knowing  the  same  to 
have  been  so  acquired,  shall  bring  into  this 
state,  any  property  so  acquired  or  recelv- 
<>d,  he  shall  be  deemed  guilty  of  robbery, 
theft,  embeszlement  or  receiving  of  goods  or 
property  stolen  or  embessiled,  as  the  case 
may  be,  knowing  the  same  to  have  been  stol- 
en or  embezzled,  and  shall  be  punished  as  if 
the  offense  had  been  committed  in  this  state." 
Article  952 :  "To  render  a  person  guilty  under 
the  preceding  article,  it  must  appear  that  by 
the  law  of  the  foreign  country,  state  or  ter- 
ritory, from  which  the  property  was  taken 
and  brought  to  this  state,  the  act  committed 
would  also  have  been  robbery,  embezzlement, 
theft  or  receiving  stolen  goods  or  property, 
or  receiving  or  concealing  the  goods  or  prop- 
erty embezzled."  It  is  axiomatic  in  this 
state,  that  no  act  can  be  punished,  unless 
the  Legislature  has  made  it  an  offense.  An 
Inspection  of  the  statute  cited,  reveals  the 
fact  that  swindling  Is  not  included  in  the 
inhibitions.  The  constitumt  elements  of 
the  offense  charged  in  the  indictment,  that 
is,  bringing  stolen  property  into  this  state, 
are  (1)  the  acts  and  Intents  of  the  parties 
must  constitute  theft,  or  one  of  the  offenses 
mentioned  in  the  statute,  by  the  law  of  the 
wuiitry  in  which  the  property  was  taken. 
(2).  Sacb  acts  and  Intents  must  constitute 
theft  or  one  of  the  offenses  under  the  law  of 
ttiis  state.  (3).  The  thief  or  the  offender 
must  bring  the  property  Into  this  state." 
State  V.  Morales,  21  Tex.  298 ;  Carmisaies  v. 
State,  11  Tex.  App.  474  •,  Cummlngs  v.  State^ 
12  Tex.  App.  121;    Fernandez  v.  State,  26 


Tex.  App.  638,  8  S.  W.  667;  Edwards  et  aL 
V.  State,  28  Tex.  App.  462,  16  S.  W.  96; 
McKenzle  v.  SUte,  82  Tex.  Cr.  B.  6G8,  25 
S.  W.  426,  40  Am.  St  Rep.  795.  If  the  of- 
fense had  been  one  of  those  enumerated  In 
articles  951,  952,  it  could  be  punished  in  this 
state,  but  swindling  Is  not  enumerated. 
Therefore  It  is  not  an  offense  to  bring  prop- 
erty acquired  in  another  state  or  Jurlsdic^ 
tlon  into  this  state,  when  it  has  been  acquir- 
ed by  means  of  swindling. 

There  Is  another  rather  serious  question  in 
this  case,  which,  under  the  view  we  have 
taken.  Is  not  discussed;  that  Is,  the  motion 
to  change 'the  venue. 

For  the  reasons  indicated,  the  judgment  ia 
reversed,  and  the  cause  remanded. 


MANNING  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Nov. 
21,  1900.) 

1.  CbiUINAI.    liitW  —  BVIDENCB  — OORTKBaA- 
TIONS. 

That  deceased  was  not  present  when  de- 
fendant and  witness  on  the  morning  before  the 
homicide  had  a  conversation  bearing  on  the  sub- 
ject is  no  reason  for  not  admitting  it  in  evi- 
dence. 

2.  Samk— Appkai — Pbesumptioh. 

To  sustain  a  ruling  admitting  matters  in 
evidence,  it  will  be  presumed,  in  the  absence  of 
a  showing  to  the  contrary,  that  they  were  part 
of  the  res  gestae,  as  they  might  have  been. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  16,  Criminal  Law,  gi  3015,  3029.] 

3.  HOKICIDB— EVIDKNCK— THBBATB. 

Admission  of  testimony,  in  answer  to  the 
question  whether  before  the  killing  witness 
heard  defendant  say  anything  about  deceased, 
that  he  heard  him  say  he  Intended  to  lay 
"Billie"  out  in  connection  with  evidence  that 
they  called  deceased  Biliie,  is  not  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  §{  333,  334.] 

4.  SAHK— 'EiXFBESS  Maijce — Instbucwonb. 

The  giving  of  the  general  definition  tiiereof 
in  a  charge  on  express  malice  is  not  reversi- 
ble error,    though  part  of  such  definition   has 
no  application  to  the  evidence. 
6.  Same— Adequate  Cause— Instbuctions. 

It  is  not  necessary  that  adequate  cause  l>e 
defined  In  the  charge  on  implied  malice  In  con- 
nection with  the  subject  of  mnrder  in  the  second 
degree;  it  being  subsequently  defined  in  the 
charge  on  manslaughter. 

6.  Same— Habmless  E2bbob— Inbtbuctions. 

Defendant  having  l>een  found  guilty  of 
murder  in  the  first  degree,  could  not  have  been 
prejudiced  by  anything  In  the  charges  con- 
fusing merely  as  between  murder  in  the  second 
degree  and  manslaughter. 

[E!d.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  26,  Homicide,  {  720.] 

7.  Cbivinai.  Law— Habiclbbs  Ebbob. 

Defendant  was  not  prejudiced  by  the 
charge  excluding  from  the  consideration  of  the 
jury,  instead  of  limiting  it  to  his  credibility, 
testimony  that  he  had  been  formerly  indicted 
for  an  assault  with  intent  to  murder. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  H  8088,  3089,  3160.] 

Appeal  from  District  Court  Dallas  County; 
E.  B.  Muse,  Jndg«. 
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F.  H.  Manning  appeals  from  a  omTlctloii 
of  murder.    Affirmed. 

J.  B.  Thomas,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  the  first  degree,  and  his 
punishment  assessed  at  death;  hence  this 
appeal.  This  la  the  second  appeal.  See 
Manning,  v.  State,  85  S.  W.  1149,  12  Tex.  Ct 
Rep.  754. 

It  appears  that  both  parties  were  employte 
at  a  saloon  of  one  Maxwell,  In  the  city  of 
Dallas.  The  theory  of  the  state  was  that 
the  killing  grew  out  of  an  altercation  be- 
tween deceased,  A.  Riddle,  and  appellant,  F. 
H.  Manning,  which  occurred  some  two  hours 
before  the  homicide;  that  appellant,  whom 
It  seems  had  a  kept  woman  named  "Cammle," 
had  previously  made  some  remark  In  regard 
to  the  deceased  and  said  Cammle;  that  de- 
ceased had  Insulted  her,  and  would  have  to 
apologize;  that  deceased,  hearing  of  this  on 
the  morning  of  the  homicide,  and,  as  stated, 
some  two  hours  before  it  occurred,  confront- 
ed appellant  in  the  back  room  of  the  saloon, 
and  accused  him  of  making  the  remark 
above  stated,  and  demanded  that  he  apolo- 
gize to  him  for  having  made  said  remark,  aud 
compelled  him  to  get  on  his  knees  and  apolo- 
gize; that  subsequent  thereto,  while  deceased 
and  Maxwell  were  looking  over  some  whisky 
orders  at  the  desk  in  the  front  of  the  sa- 
loon, appellant  came  up  In  the  rear  of  de- 
ceased, presented  a  pistol,  and  shot  him  in 
the  back  of  the  head,  inflicting  a  wound  from 
which  he  immediately  died.  It  may  be  stat- 
ed in  this  connection  that  It  was  shown  im- 
mediately after  the  altercation  between  ap- 
pellant and  deceased  in  the  back  room  of  the 
saloon  that  appellant  started  to  quit  the 
service  of  his  employer  and  so  informed  him, 
and  stated  that  he  did  so  because  he  was 
afraid  deceased  would  kill  him.  Maxwell, 
his  employer,  told  him  that  deceased  would 
not  bother  him,  if  he  would  attend  to  his 
own  business;  and  thereupon  appellant  re- 
Eiuned  his  employment  and  went  about  his 
work  In  the  saloon.  It  was  also  shown  that 
he  and  deceased  subsequently  engaged  in  a 
conversation  In  a  friendly  way.  Appellant, 
according  to  his  theory,  relied  on  self-de- 
fense, manslaughter,  and  murder  in  the  sec- 
ond degree.  His  theories  mainly  arise  from 
his  own  testimony.  He  claimed  that  a  night 
or  two  before  deceased  was  stopping  women 
on  the  street,  and  that  he  told  deceased  he 
would  get  himself  in  trouble  by  stopping 
some  man's  wife.  It  Is  also  suggested  that 
deceased  may  have  accosted  Cammle  (appel- 
lant's kept  woman),  which  affronted  him. 
He  states  that  some  time  before  the  homi- 
cide (which,  according  to  his  testimony,  may 
be  established  as  one  to  two  hours)  deceased 
confronted  blm  in  the  back  room  of  the 
saloon  with  a  drawn  pistol,  and  cursed  him, 
and  told  him  that  be  bad  heard  be  expected 


him  (deceased)  to  apologize  to  blm  (appel- 
lant) for  some  improper  proposal  to  hi* 
woman  Cammle;  that  now  he  would  have 
to  apologize  to  deceased,  and  compelled  ap- 
pellant to  get  on  his  knees,  and  whacked  bim 
once  or  twice  over  the  head  with  said  pis- 
tol, and  then  poked  ttae  barrel  of  the  pistol 
in  his  mouth,  denounced  appellant  as  a  son 
of  a  bitch,  and  his  mother  as  a  bitch,  and 
all  negroes  as  whores,  etc  and  compelled  ap- 
pellant to  admit  that  this  was  true;  that 
afterwards  appellant  determined  to  leav* 
the  employment  of  Maxwell,  because  he 
was  afraid  of  deceaesd,  and  so  Informed 
Maxwell;  that  Maxwell  guarantied  him  pro- 
tection, and  he  resumed  his  work  in  the  sa- 
loon, cleaning  Jugs,  etc.;  that  while  de- 
ceased and  Maxwell  were  standing  at  the 
counter,  near  the  Jugs,  looking  over  orders 
in  his  work  handling  the  Jugs,  he  set  a  ing 
down,  brushing  the  leg  of  deceased,  when 
deceased  immediately  cursed  him  for  a  yel- 
low son  of  a  bitch;  that  appellant  thereupon 
reached  back  in  a  drawer  nearby,  got  a  six- 
shooter  out,  and  shot  deceased;  that  he 
thought  deceased  at  the  time  was  making 
some  effort  to  get  the  pistol  himself.  He 
claims  be  was  so  excited  that  be  did  not 
know  what  transpired  at  the  time  or  after- 
wards. The  court  in  his  charge  presented 
murder  in  the  first  and  second  degrees,  man- 
slaughter and  self-defense. 

There  was  no  error  on  the  part  of  the 
court  in  admitting  the  testimony  of  the 
witness  Maxwell,  relative  to  a  conversation 
said  witness  bad  in  the  morning  with  the 
defendant,  in  the  absence  of  the  deceased. 
Anything  defendant  said  bearing  on  or  hav- 
ing relation  to  the  homicide,  or  shedding  any 
light  thereon,  was  admissible  in  testimony, 
regardless  of  the  presence  of  the  deceased 
at  the  time. 

Appellant  states  in  Ills  motion  tor  new 
trial  that  he  excepted  to  what  Parnell  stated 
that  appellant  told  him  after  his  arrest. 
This  bill,  as  well  as  the  others,  is  taken  in 
the  statement  of  facts,  and  it  Is  difficult  to 
determine  what  was  excepted  to.  There  was 
some  testimony  elicited  in  the  absence  of 
the  Jury  that  may  have  been  improper,  ap- 
pellant not  having  been  warned.  If  it  was 
not  a  part  of  the  res  gestse.  We  cannot  de- 
termine that  it  was  not  a  part  of  the  res 
gestae.  The  burden  being  upon  appellant  to 
show  the  error  of  the  court,  the  presumption 
Is  against  appellant.  It  appears  that,  after 
the  Jury  was  brought  back,  appellant  stated, 
as  soon  as  the  officer  came  up  with  him.  "  'I 
have  killed  him.'  Officer  says,  'Who?  Max- 
well?' Appellant  said,  'No;  Riddle.'  Officer 
said,  'How  do  yon  know  you  killed  him?' 
Appellant  said,  'I  placed  the  gun  back  of 
his  head  and  blowed  his  brains  out.' "  It 
appears  that  the  witness,  without  being  ask- 
ed, further  stated  that  defendant  said,  "Now 
they  can  hang  me."  We  understand  this  ex- 
pression was  excluded  by  the  court.  The 
first  part  of  the  testimony  (^  not  shown  to 
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tava  not  Gonstitated  a  part  of  the  res  gosts, 
•nd  so  was  admissible.  Witness  O117  Baron 
was  asked  "U  before  the  killing  yon  heard 
defendant  say  anything  about  deceased,  Bid- 
dler  To  which  be  replied,  "Yes,"  that  he 
beard  him  say,  "while  he  was  talking  to 
another  negro,  that  he  Intended  to  lay  Billle 
ont"  It  was  farther  shown  that  they  called 
deceased  "BlUle"  or  "Mr.  BlUie."  At  any 
rate,  the  qneetion  here  asked  the  witness  was 
as  to  a  declaration  by  appellant  against  de- 
ceased. Riddle;  and  the  answer  appears  to 
bare  been  responsive  to  the  qnestion,  and  the 
threat  seems  to  have  been  directed  against 
appellant,  as  we  gather  from  this  meager 
statement  included  in  the  statement  of  facts 
as  a  so-called  bIH  of  exceptions.  As  pre- 
•eited,  we  fail  to  see  any  error  on  the  part 
of  the  conrt  In  admitting  this  testimony. 

VarloTiB  objections  are  nrged  to  the  charge. 
There  Is  some  criticism  of  the  court's  charge 
on  express  malice — that  is,  the  court  In- 
dnlged  in  a  lengthy  definition  of  "express 
malice,"  taken  from  the  printed  charge  on 
tUs  sabject — ^the  criticism  being  of  certain 
expressions  in  said  charge.  Among  other 
things,  it  Is  said  that  the  court  should  not 
in  such  definition  have  stated  as  a  part  there- 
of: "Do  the  facts  In  the  case  show  such  a 
general  reckless  disregard  of  human  life  of 
the  person  slain?  If  they  do,  the  killing,  If 
it  amounts  to  murder,  will  be  upon  express 
malice."  The  contention  is  that  there  was 
nothing  In  the  testimony  suggesting  such  a 
charge.  This,  as  stated,  Is  a  part  of  the  gen- 
eral definition,  and  as  such.  If  It  had  no 
application,  would  not  constitute  reversible 
error.  As  an  abstract  proposition  It  Is  cor- 
rect Besides,  there  is  some  testimony  In 
this  case  Indicating  appellant  did  have  a 
reckless  disregard  of  the  life  of  the  person 
slain;  that  is,  if  an  express  purpose  to  kill 
such  person  would  be  considered  a  disregard 
of  such  person's  life.  We  think,  taking  the 
whole  of  this  definition  as  to  what  It  takes 
to  constitute  "express  malice,"  that  the  jury 
were  carefully  guarded  on  this  subject;  and, 
taking  the  whole  charge  in  consideration, 
tbey  understood  what  was  meant  when  tbe 
ooort  came  to  apply  the  law  of  express  mal- 
ice to  the  facts  of  the  case. 

The  charge  on  Implied  malice  Is  also  crlt- 
Idaed.  Among  other  things  the  following 
portion  thereof,  which  is  a  part  of  the  gen- 
eral definition,  is  excited  to:  "The  instm- 
ment  or  means  by  which  a  homicide  is  com- 
mitted are  to  be  taken  into  consideration  in 
jndglng  the  Intent  of  the  party  ofTendlng.  If 
the  instrument  be  one  not  likely  to  produce 
death,  it  is  not  to  be  presumed  that  death  was 
designed,  unless  from  the  maimer  In  which 
it  was  used  each  Intoitlon  evidently  appears." 
This  language  Is  to  be  found  in  our  statute. 
See  articles  61  and  717,  Fen.  Code  1885. 
But  It  will  be  seen  that  there  is  no  applica- 
tion of  this  law  given  in  tbe  court's  charge 
In  applying  the  law  to  the  facts  of  the  case 
before  the  jnry;    the  presumption  from  the 


use  of  a  deadly  weapon  not  being  given  in 
that  connection.  Besides  this  there  can  be 
no  QDestlon — It  was  not  a  matter  of  contro- 
versy on  the  trial — that  appellant  used  a 
deadly  weapon  In  a  most  deadly  manner. 
The  charge  of  the  court  In  defining  "implied 
malice"  is  further  criticised,  as  follows :  "The 
court  further  charges  you  that  tbe  act  of 
killing  must  be  unlawful,  and  with  Implied 
malice  aforethought,  as  'Implied  malice'  has 
hereinbefore  been  defined  to  yon.  If  the  de- 
sign to  kill  is  formed  in  a  mind  excited  by 
passion  or  disturbed  by  any  inadequate  caose, 
and  cooling  time  has  not  elapsed  before  the 
execution  of  that  design,  tbe  homicide  would 
be  of  no  greater  magnitude  than  murder  in 
the  second  degree.  The  intent  to  kill  must  be 
formed  In  a  mind  that  Is  cool,  deliberate, 
and  sedate  to  constitute  murder  in  tbe  first 
degree.  Tbe  Intent  to  kill  formed  in  a  mind 
that  Is  not  cool,  deliberate,  and  sedate  is  not 
murder  in  the  first  degree,  but  is  murder  of 
the  second  degree."  The  crittcism  here  is 
that  adequate  cause  is  not  defined  in  this 
connection.  We  do  not  think  It  was  neces- 
sary to  have  defined  the  same  here,  inasmuch 
as  the  court  subsequently,  in  the  charge  on 
manslaughter,  defined  what  constituted  ad- 
equate cause. 

Also  the  court's  charge  in  applying  the  law 
to  the  facts,  in  instructing  the  jury  on  murder 
in  the  second  degree,  is  questioned.  Tbe 
language  of  this  charge  is  as  follows:  "If 
you  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant,  with  a 
deadly  weapon  or  Instrument  reasonably  cal- 
culated and  likely  to  produce  death  by  the 
mode  and  manner  of  Its  use  in  a  sudden 
transport  of  passion,  aroused  without  an  ad- 
equate cause,  or  while  his  mind  was  not  in  a 
cool,  deliberate,  or  sedate  condition,  and  not 
In  defoise  of  himself  against  an  unlawful 
attack,  reasonably  producing  a  rational  fear 
or  expectation  of  death  or  serious  bodily  in- 
jury, with  intent  to  kill,  did  shoot  and  there- 
by kill  A.  Riddle,  as  charged  in  the  Indict- 
ment, you  will  find  him  guilty  of  murder  in 
the  second  degree,"  etc.  And  farther:  "If 
yon  believe  from  tbe  evidence  that  tbe  mind 
of  tbe  defendant  was  not  cool,  calm,  and 
sedate,  and  while  In  this  condition  he  formed 
the  determination  to  kill,  and  before  cooling 
time  had  elapsed  carried  into  execution  that 
design,  the  offense  would  not  be  greater  than 
murder  in  the  second  degree."  It  is  contend- 
ed, In  connection  with  this  charge,  that  tbe 
defense  of  adequate  cause  should  have  been 
given.  We  make  the  observation  here  as 
above  in  regard  to  this  matter.  We  would 
further  state  in  this  connection  that,  taking 
into  consideration  the  subsequent  charge  of 
tbe  court  on  manslaughter,  the  jury  were 
not  liable  to  confuse  the  defense  of  murder  in 
the  second  degree  with  manslaaghto:.  More- 
over, not  having  found  appellant  guilty  of 
murder  in  the  second  degree,  we  fall  to  see 
bow  It  could  have  Injuriously  affected  appel- 
lant;   there   being   no   contention   that   the 
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mind  of  the  Jut;  might  be  confused  between 
murder  In  the  second  degree  and  murder  In 
the  first  degree,  but  merely  between  murder 
in  the  second  degree  and  manslaughter.  It 
might  be  that  If  the  jury  had  found  appellant 
guilty  of  murder  in  the  second  d^ree,  and 
it  could  be  shown  that  the  charge  as  be- 
tween this  offense  and  manslaughter  was 
liable  to  confuse  the  Jury,  appellant  might 
complain.  Another  objection  urged  to  said 
charge  is  that  the  court  told  the  jury  that 
the  ofFense  under  the  circumstances  was  mur- 
der in  the  second  degree  In  the  latter  portion 
of  said  charge.  We  do  not  understand  the 
charge  to  convey  this  idea.  The  jury  were 
informed  that  the  offense  under  the  circum> 
stances  stated  could  not  be  greater  than  mur- 
der in  the  second  degree.  They  would  con- 
strue that  this  charge,  in  connection  with  the 
subsequent  charges  on  manslaughter,  which 
measured  appellant's  rights  as  to  both  of 
said  offenses,  relieved  the  case  of  any  possible 
confusion  between  the  two  offenses. 

Nor  do  we  believe  that  it  was  necessary  for 
the  court  to  have  defined  "cooling  time"  in 
this  connection.  As  to  murder  in  the  first 
degree,  the  court  had  previously  fully  in- 
structed the  jury  that  the  Intent  to  kill  must 
be  formed  In  a  cool,  sedate,  and  deliberate 
mind;  and  here  the  jury  are  instructed.  If 
the  Intent  to  kill  was  not  formed  in  such  a 
state  of  mind,  and  sufficient  cooling  time  had 
not  elapsed  for  the  mind  to  regain  its  wonted 
calmness.  It  could  be  no  more  than  murder 
in  the  second  degree.  The  jury  having  pre- 
viously been  told  that  the  condition  of  ap- 
pellant's mind  must  be  absolutely  cool  and 
calm  when  the  Intent  to  kill  was  formed,  they 
were  not  authorized  to  take  into  consideration 
at  all  in  passing  on  murder  of  the  first  degree 
an  Intent  to  kill  formed  in  any  other  condi- 
tion of  mind,  and  executed  subsequently, 
after  cooling  time  had  elapsed.  Nor  do  we 
understand  appellant  to  make  this  criticism 
of  the  charge.  His  criticism  is  merely  that 
the  jury  were  liable  to  confuse  appellant's 
rights  between  murder  in  the  second  degree 
and  manslaughter.  We  do  not  believe  appel- 
lant's rights  In  this  respect  were  jeopardized, 
eq;>ecially  as  the  jury  were  merely  told  that 
th«  offense  under  the  chcumstances  could 
not  be  greater  than  murder  In  the  second  de- 
gree, if  cooling  time  bad  not  elapsed.  They 
were  nojt  told  that  it  was  absolutely  murder 
in  the  second  degree,  but  that  the  offense 
could  not  be  greater  than  that  They  were 
still  left  to  apply  to  the  homicide  the  charges 
subsequently  given  on  manslaughter.  This 
charge  properly  construed  was  beneficial  to 
appellant  In  this  regard.  If  appellant,  im- 
mediately after  deceased  had  compelled  him 
to  get  on  bis  knees  and  apologize  to  him,  at 
that  time  formed  the  intent  to  kill  deceased, 
and  bis  mind  was  then  excited,  and  the  Jury 
should  further  believe  that  sufficient  time 
had  not  elapsed  for  his  mind  to  become  cool, 
they  could  not  possibly  convict  him  of  a 
higher  grade  of  offense  than  murder  In  the 


second  degree.  In  other  words,  that  they 
could  not  convict  him  of  murder  Id  the  first 
degree.  As  stated  above,  the  charge  of  the 
court  having  previously  told  the  Jury  that 
they  could  only  convict  appellant  of  murder 
in  the  first  degree,  if  they  believed  the  intent 
to  kill  was  formed  in  a  cool  and  sedate  and 
deliberate  mind,  and  executed  in  such  state 
of  mind,  appellant's  rights  were  thoroughly, 
protected  against  a  conviction  of  that  de- 
gree, if  the  intent  to  kill  or  the  execution 
thereof  was  formed  in  a  mind  perturbed  or 
excited  by  passion. 

We  find  this  charge  objected  to:  "If  you 
believe  from  the  evidence,  or  have  a  reason- 
able doubt  of  the  same,  that  the  deceased,  A. 
Riddle,  on  the  day  of  the  killing,  and  prior 
thereto,  caused  and  forced  the  defendant  to 
get  down  on  his  bended  knees  and  apologize 
to  him  (Riddle),  and  that  the  said  Riddle 
cursed  and  abused  defendant  and  offered  in- 
sults to  defendant's  mother,  and  insults  to 
the  negro  race,  and  that  this  conduct  on  the 
part  of  said  Riddle  aroused  In  the  mind  of 
defendant  either  anger,  rage,  or  terror,  and 
in  that  condition  of  mind  the  defendant 
formed  the  intent  to  kill  deceased,  and  that 
sufficient  time  had  not  elapsed  at  the  time 
of  the  killing  (if  any)  to  allow  the  mind  of 
defendant  to  become  cool  and  capable  of  calm 
reflection,  you  cannot  find  defendant  guilty 
of  any  higher  grade  of  homicide  than  murder 
in  the  second  degree  and  yon  will  so  find." 
This  charge  is  evidently  Incorrect  The  cir- 
cumstances detailed  In  the  first  part  thereof 
would,  in  our  opinion,  constitute  adequate 
cause,  and,  if  sufficient  cooling  time  had  not 
elapsed  thereafter  before  the  homicide,  it 
would  constitute  manslaughter  only,  and 
not  murder  In  the  second  degree,  which  the 
Jury  were  charged  to  find.  But  we  do  .not 
believe  that  the  effect  of  this  charge,  which 
was  calculated  to  produce  confusion  between 
murder  In  the  second  degree  and  manslaugh- 
ter, was  Injurious  to  appellant  The  jury 
under  the  same  state  of  facts,  under  the 
charge  of  the  court  were  authorized  to  find 
appellant  guilty  of  murder  in  the  second  de- 
gree or  manslaughter.  If  they  had  found  ap- 
pellant guilty  of  murder  in  the  second  degree, 
there  might  be  cause  of  complaint  However, 
they  found  appellant  guilty  of  murder  In 
the  first  degree,  and,  there  being  no  confu- 
sion and  no  charge  of  the  court  calculated  to 
mislead  the  Jury  as  between  the  two  degrees, 
we  fail  to  see  bow  appellant  can  complain. 
The  court  In  his  charge  on  manslaughter  not 
only  'gave  as  adequate  cause  the  treatment  by 
deceased  of  appellant  on  the  morning  of  and 
preceding  the  homicide,  but  authorized  the 
Jury  to  consider  all  the  facts  and  circum- 
stances in  the  case  bearing  on  that  subject 
and,  in  addition,  gave  a  charge  predicated 
on  insulting  words  or  conduct  of  deceased 
toward  the  woman  Canunie.  We  think  said 
charge  sufficiently  covered  every  possible 
phase  of  the  case,  and  was  all  that  appellant 
could  require.    As  stated,  the  fact  that  the 
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charges  on  murder  In  the  second  degree  and 
manslaoghter  are  somewhat  confnsed  we  do 
not  believe  makes  any  difference  under  the 
facts  of  this  case  and  the  finding  by  the 
jury. 

The  charge  of  the  court  on  self-defense,  In 
our  opinion,  was  not  called  for  In  this  case. 
But,  if  It  be  conceded  that  the  same  was  re- 
quired, then  we  believe  It  was  a  proper 
charge  on  that  subject  With  reference  to  the 
testimony  adduced  from  defendant,  that  he 
had  been  formerly  indicted  for  an  assault 
with  Intent  to  murder,  It  was  excluded  by 
the  court  from  the  consideration  of  the  Jury 
In  a  written  charge.  We  think  this  was  even 
better  than  limiting  said  testimony  to  the 
credibility  of  appellant  We  do  not  believe 
that  matters  relating  to  the  closing  argument 
of  the  county  attorney  are  sufficiently  raised 
to  require  any  review  at  our  bands. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  is  aSSrmed. 


WACM30NER  v.  STATE. 

(Ooort  of  Criminal  Appeals  of  Texas.    Oct  17, 

1906.     Rehearing  Denied  Dec.  12,  1006.) 

1.  CitnnRAr  Law  —  Afpkai^— DiscBEnoR  or 
CotJBT— Exctusiow  o»  WrrNKSSBS. 

In  a  prosecntion  for  murder,  the  discre- 
Mon  of  the  court  in  permitting  a  witness  to 
testify  who  has  not  been  placed  mider  the  rule 
will  not  be  reviewed  on  appeal. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
ToL  15,  Criminal  Law,  i  3065.] 

2.  Sake— EMdgncb— Opinion. 

In  a  prosecution  for  murder,  testimony  that 
decedent  old  not  own  any  pistol  at  the  time 
he  was  killed  and  did  not  have  one  borrowed 
was  not  objectionable  as  an  opinion. 

n.  Note;— For  cases  in  point  see  Cent  Dig. 
.4,  Criminal  Law,  {  1035.] 

3.  Saioc. 

In  a  prosecntion  for  murder,  testimony 
ttat  decedent  went  down  the  road  to  where  the 
(ital  difficulty  took  place  to  attend  to  his  mule 
was  not  objectionable  as  an  opinion. 

nsd.  Note.— For  cases  In  point  see  Gent  Dig. 
wL  14,  Crlmhial  Law,  {  1035.] 

4.  HomCIDE    —  BVIDEHCB  —  A  DMIS8I BIUTT  — 

CiBCtrMSTAifcis— Attending  Act. 

In  a  prosecution  for  murder,  a  witness 
was  properly  allowed  to  state  that  hp  rolled 
die  attention  of  persons  present  to  the  fact 
that  decedent  had  not  been  sparched,  and  that 
they  should  search  his  pocekts  to  see  what 
urns  be  had,  and  that  they  found  a  little  pocket- 
knife  in  his  pocket 

\Si.  Not<>.— For  cases  in  ooint  see  Cent  Dig. 
tti.  28,   Homicide,  |  416.] 

5.  CBnaRAi,  Law  —  Tbiai.  —  Revabkb   bt 

JUDOB. 

In  a  prosecution  for  murder,  It  was  not 
(mv  for  the  court  In  connection  with  an  ob- 
jection to  testimony  that  the  witness  called  the 
Maition  of  persons  present  to  the  fact  that 
veedent  bad  not  been  searched,  to  remark  that 
Wotds  might  be  circumstances,  as  well  as  acts, 
*nd  that  what  was  said  with  reference  to 
mrching  for  arms  woa  admissible. 

[Bd.  Note. — For  cases  In  point,  see  Cent  Dig. 
rol  14,  Criminal  Law,  i  1526.] 

&  Bake— Evidence— Res  GESTiC. 

'In  a  prosecution  for  murder,  evidence  that 
NDe  time  before  the  homicide  defendant  was 


rattling  something  In  his  pocket,  and  decedent 
asked  him  to  give  him  some  of  that  to  rattle, 
and  what  defendant  said  and  did  in  that  con- 
nection, and  evidence  as  to  what  transpired  be- 
tween defendant  and  decedent  when  they  were 
drawing  candy  fnxn  a  box,  was  admisdble  aa 
part   of   the   res  gestae. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   14,  Criminal  Law,   if  804,  813,  814.] 

7.  Same— Evidence— Opinion. 

In  a  prosecution  for  murder,  testimony  that 
witness  could  not  be  sure  whose  voice  it  was 
he  heard,  but  that  it  went  mighty  like  de- 
fendant's, was  not  inadmissible  as  an  opinion 
of  the  witness. 

SEM.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  {  1035.] 

8.  Sake— Tbiaxt— Preliminabt  Pbooeedinos. 

In  a  prosecution  for  murder,  there  was  no 
error  in  requiring  defendant  to  stand  up  in  the 
presence  of  the  jurors  summoned  to  try  the  case 
and  inquiring  of  him  if  he  had  any  counsel  to 
represent  him,  and  as  to  the  ability  of  defend- 
ant and  his  friends  and  relatives  to  employ 
counsel. 

Appeal  from  District  Court  Nacogdoches 
County;  James  I.  Perkins,  Judge. 

Joe  Waggoner  was  convicted  of  murder  in 
the  second  de^ee,  and  appeahi.    Affirmed. 

TbOB.  B.  Lewis,  for  appellant  J.  B.  Xantis, 
Asst  Atty.  Qen.,  for  the  State; 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  bis 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  10  years;  bmce 
this  appeal. 

The  facts  attending  the  killing  show  that 
the  parties  were  at  a  gathering  or  party  at 
a  country  place  in  the  neighborhood  of 
where  both  lived,  and  that  deceased  and 
appellant  had  an  altercation  a  while  before 
the  homicide,  but  this  appears  to  have  been 
quieted,  and  there  Is  some  suggestion  that 
the  parties  made  friends.  Subsequently  ap- 
pellant and  Jim  Johnson,  at  the  instance  of 
the  latter,  went  off  from  the  house  up  the 
road  some  150  or  200  yards.  Appellant  was 
Invited  by  Johnson  to  take  a  walk  with  him, 
as  Johnson  wanted  appellant  to  explain  to 
him  about  some  remark  be  had  heard  ap- 
pellant should  have  made  about  his  sister. 
Th^  walked  up  the  road,  and  It  seems  that 
appellant  had  made  a  satisfactory  explana- 
tion to  Johnson  as  to  said  remark;  and 
about  this  time  deceased,  Tom  Pitts,  came  up. 
Here  the  state's  evidence  and  appellant's  dif- 
fered as  to  what  occurred.  Johnson  testi- 
fied that  when  deceased  came  up  In  the 
darkness,  he  said,  "What  In  the  hell  are  you 
follows  doing  up  here?"  He  told  deceased 
that  th^  bad  been  talking  about  what  ap- 
pellant should  have  said  about  his  (Johnson's) 
sister,  who  was  also  related  to  deceased; 
but  th^  bad  settled  It  all  right  Appellant 
said,  "Is  that  Tom  Pitts?"  Pitta  said,  "Yes." 
Waggoner  said  something  that  witness  did  not 
understand,  to  the  effect  that  "you  are  the 
fellow  that  is  the  cause  of  this."  Pitts  said 
he  did  not  do  any  such  thing.  Appellant  said 
be  was  a  liar.    Pitts  said  he  was  another. 
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Appellant  then  drew  his  pistol  and  com- 
menced shooting.  He  shot  four  times.  One 
shot  took  effect  In  deceased's  side,  which 
killed  him.  Witness  denied  that  deceased 
made  any  demonstration;  that  he  drew  no 
pistol,  and  denied  that  Johnson  made  any 
demonstration  or  drew  any  pistol  on  appel- 
lant; that  neither  he  nor  deceased  had  a 
pistol.  Appellant  testified  that  he  went  up 
the  road  with  Johnson  at  the  latter's  request, 
and  Johnson  asked  him  about  the  alleged  In- 
sulting remark  made  about  his  sister,  and 
they  had  some  words  in  regard  thereto. 
Johnson  said  that  he  was  not  satisfied,  and 
ho  walked  up  the  road,  and  they  were  talking 
about  It  About  that  time  Tom  Pitts  came 
up.  and  he  was  standing  there  with  bis 
right  hand  on  Johnson's  shoulder,  and  de- 
ceased came  up  and  said,  "Tom,  didn't  he 
say  It?"  and  was  on  him  before  he  knew 
It,  and  Jim  Johnson  said,  "Tom,  didn't  he 
*ay  Itr'  Tom  says,  "Xes,  by  God ;  he  did." 
Tom  walked  between  them;  and  "Jim  says 
-to  Marlol  and  I,  'Let's  go  back  to  the  fire 
and  we  will  straighten  it'  Tom  says,  'Now 
Is  the  time.'  As  he  said  that)  Jim  Jolmson 
jerked  a  gun  and  fired.  About  that  time 
-defendant  drew  his  gun,  and  deceased  drew 
his,  and  they  fired  about  simultaneously. 
Deceased  broke  and  ran,  and  that  was  all." 
Appellant  offered  some  other  testimony  to  the 
-effect  that  deceased  had  a  pistol,  and  proved 
by  Rogers  that  he  came  up  about  the  time  of 
the  difficulty;  that  he  saw  deceased  with  a 
large  pistol,  saw  him  with  It  when  he  fell. 
The  state  offered  some  further  testimony, 
to  the  effect  that  deceased  did  not  have  a 
pistol.  This  Is  a  sufficient  statement  of  the 
case  in  order  to  discuss  the  bills  of  excep- 
tions. 

Whoi  the  witness  Mrs.  Tom  Pitts  was  on 
the  stand,  she  was  permitted  to  testify  that 
Tom  Pitts  (deceased)  did  not  own  any  pistol 
«t  the  time  he  was  killed,  and  did  not  have 
one  borrowed.  This  was  objected  to  because 
Mrs.  Pitts  was  in  the  courtroom  during  the 
time  the  first  witness,  Jim  Johnson,  was  giv- 
ing his  testimony,  the  rule  baying  been  de- 
manded, and  because  said  testimony  was 
merely  the  opinion  of  the  witness  and  a  mat- 
ter she  could  not  definitely  know,  and  a  mat- 
ter calculated  to  be  given  too  much  con- 
sideration by  the  jury.  This  was  overruled. 
The  bill  dues  not  show  as  a  fact  that  Mrs. 
Pitts  was  In  the  room  while  witness  Johnson 
was  being  Interrogated,  but  states  the  same 
merely  as  an  objection.  However,  this  Is 
a  matter  within  the  sound  discretion  of  the 
-court  Unless  there  should  be  an  apparent 
abuse  of  this  discretion,  the  action  of  the 
court  would  not  be  revised.  The  same  may 
be  said  about  the  other  objection;  that  is, 
what  the  witness  testified  was  merely  the 
opinion  of  tlie  witness.  If  It  appeared  that 
she  knew  nothing  about  her  husband  not  own- 
ing any  pistol  at  the  time  he  was  killed,  and 
«he  did  know  as  a  fact  that  he  had  not 
1>orrowed  one^  a  different  auestlon  might  bs  | 


presented.  So  far  as  we  are  advised.  It 
simply  appears  that  she  testified  to  a  fact 
which  might  be  within  her  knowledge.  She 
certainly  could  know  whether  her  husband 
owned  a  pistol  or  not  and  she  might  under 
the  circumstances  reasonably  know  that  be 
had  not  borrowed  a  pistol.  Of  course,  as  to 
this  matter  she  would  be  subject  to  cross- 
examination  which  might  weaken  or  destroy 
her  statement  as  to  the  fact 

The  state  objected  to  the  following  testi- 
mony of  Dee  Pitts,  a  brother  of  Tom  Pitts: 
That  he  was  at  the  party  on  the  15th  of 
December  last,  and  knew  where  his  brother's 
mule  was  hitched  on  that  night  The  mule 
was  bitched  in  the  direction  of  where  bis 
brother  was  shot  That  his  brother  had 
occasion  to  look  after  that  mule  often.  Then 
the  bill  proceeds:  "Q.  Just  state  whether  be 
had  occasion  to  look  after  it  A.  One  rea- 
son why,  I  think,  because  before  that  ni{^t — 
Defendant's  Counsel:  He  is  giving  opinion. 
Court:  I  suppose  it  is  something  about  the 
mule.  (Defendant  excepts  to  the  ruling  of 
the  court)  *  *  *  One  night  at  Alazan 
my  l>rother  was  up  there,  and  just  had  a 
bridle  on  the  mule,  and  it  got  away  and  left, 
and  I  went  and  got  a  rope  and  tied  it,  and 
it  got  loose  again  and  left,  and  he  was  bad 
to  get  loose  and  leave  him.  Tom  and  I  went 
up  there  about  twice  before  be  was  killed 
that  night  to  see  about  the  mule.  I  know  of 
my  own  knowledge  that  my  brother  went 
twice  that  night  to  look  after  the  mule,  be- 
cause I  went  with  him.  I  saw  my  brother 
Just  after  he  was  shot  Q,  Who  got  to  your 
brother  first?  (Defendant  objects  to  this 
witness  testifying  to  that,  because  he  was  la 
the  courtroom  and  heard  Jim  Johnson  testi- 
fy.) Court  (to  counsel  for  state):  Did  yon 
blow  this  witness  was  in  the  courtroom? 
A.  No,  sir ;  as  soon  as  we  found  out  he  was, 
we  had  him  put  under  the  rule.  Court:  Oo 
ahead.  (Defendant  excepts  to  the  ruling  of 
the  court)  When  I  went  to  my  brother,  I 
met  one  of  my  brothers,  Dorse,  coming  back, 
but  I  dont  know  whether  he  bad  been  there 
or  not,  and  I  went  on  to  where  my  brother 
was.  He  was  lying  on  his  face,  and  I  picked 
him  up  and  asked  htm  If  he  was  hurt  and  I 
laid  him  back,  and  went  after  the  doctor. 
I  did  not  see  anybody  else  there,  except  Jim 
Johnson.  He  was  four  or  six  feet  from  him. 
I  didn't  see  any  pistol  or  anything  of  that 
kind  around  about  my  brother.  His  hands 
were  sorter  laying  out  by  the  side  of  him. 
I  didn't  take  any  pistol  or  any  weapon  off  of 
him  while  I  was  there.  If  my  brother  owned 
any  pistol  at  that  time,  I  don't  know  any- 
thing about  it  I  saw  my  brother  often.  I 
saw  him  off  and  on,  and  I  kept  the  post  office 
last  year,  and  he  was  up  there  off  and  on 
for  nearly  every  week.  And  defendant  at 
the  time  it  was  offered  objected  to  said  testi- 
mony, for  the  reasons  following,  to  wit:  Be- 
cause the  rule  had  been  demanded  In  this 
case,  and  this  witness  had  been  in  the  court- 
room and  bad  beard  the  testimony  of  Jim 
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johnaon,  tiie  main  wltnem  for  fiie  state ;  be- 
otnae  that  portion  of  hla  testimony  with  ref- 
erence to  whether  or  not  his  brother  (the 
deceased)  owned  a  pistol  was  merely  an  opin- 
ion of  the  witness;  because  his  testimony 
vlth  referoice  to  bla  frequent  visits  to  the 
male  was  given  in  explanation  of  the  conduct 
of  deceased  after  the  witness  had  heard  what 
that  conduct  was  later  from  the  witness  Jim 
Johnson,  and  was  merely  an  opinion ;  because 
the  witness  states  th^  bad  been  down  to  see 
about  deceased's  mule,  after  knowing  what 
Jim  Johnson  had  testified,  to  try  to  explain 
deceased's  reasons  for  going  down  the  road ; 
and  becaase  the  witness  stated  that  his  reason 
for  believing  deceased  went  to  see  about 
his  mule  was:  'One  night  at  Alazan  my 
brother  was  up  there,  and  just  had  a  bridle 
on  his  mule  and  it  got  away  and  left;  and 
I  went  and  got  a  rope  and  tied  It,  and  it 
got  loose  again  and  left,  and  he  was  bad 
to  get  loose  and  leave' — evidently  showing 
that  witness  was  giving  an  opinion  In  this 
connection.  And  the  court  overruled  defend- 
ant's objection  to  said  testimony,  and  per- 
mitted it  to  go  to  the  Jury  as  evidence; 
to  which  action  and  ruling  of  the  court  de- 
fendant then  and  there  excepted." 

The  objection  as  to  the  witness  being  per- 
mitted to  testify  because  he  was  in  the  court- 
room while  Johnson  was  testifying,  and  the 
rale  bad  been  invoked,  lias  been  heretofore 
treated  in  disposing  of  the  previous  bill  of 
exceptions;  and  so  as  to  witness'  statement 
as  to  deceased's  ownership  of  a  pistol.  The 
objection,  as  we  understand  It,  to  his  testl- 
tjiag  witb  reference  to  deceased's  visit  to 
the  mule,  is  stated  in  the  bill  to  be  merely 
an  opinion  of  the  witness,  given  after  they 
bad  been  down  to  see  about  deceased's  muie, 
and  after  knowing  that  Jim  Johnson  had 
testified,  to  explain  deceased's  reasons  for 
going  down  the  road.  We  believe,  so  far  as 
the  objections  stated  In  the  bill,  that  such  tes- 
timony was  admissible.  We  do  not  under- 
stand the  facts  to  show  tliat  appellant  was 
not  aware  of  the  reasons  why  deceased  came 
'Where  he  was,  being  on  the  way  to  see  after 
his  mnle;  nor  Is  any  objection  urged  to  the 
effect  that  appellant  did  not  know  that  de- 
ceased's mission  when  he  came  where  he 
and  Johnson  were  was  to  see  about  his  mnle. 
There  is  nothing  disclosed  in  the  bill  to  show 
that  the  circumstances  under  which  this  tes- 
timony was  adduced.  Much  less  was  any 
objection  nrged  in  the  bill  tbat  appellant  did 
not  know  at  the  time  deceased  came  to 
where  be  and  Johnson  were  that  he  was  then 
on  the  way  to  see  about  his  mule.  If  this 
objection  bad  been  urged  to  the  admission  of 
this  testimony,  It  might  present  a  serious 
proposition.  Of  course,  if  the  bill  made  It 
appear  that,  from  ai^ellant's  standpoint,  be 
bad  reason  to  believe,  when  deceased  came 
to  where  be  and  Johnson  were,  he  was  look- 
log  tot  bim  in  order  to  renew  the  difficulty, 
and  that  he  had  no  knowledge  deceased  was 
tben  going  to  look  after  his  mnle^  this  cliar- 

88&W.— 17 


acter  of  proof  might  be  damaging  to  agpel- 
lant  Sudi  evidence  could  not  be  ottered 
against  appellant  without  bringing  knowl- 
edge borne  to  him,  even  as  impeaching  tes- 
timony, much  less  as  original  evidence. 
Drake  v.  State,  29  Tex.  App.  265,  15  S.  W. 
726;  OogdeU  v.  State,  4S  Tex.  Or.  R.  178, 
63  8.  W.  645.  And  as  bearing  direcUy  up- 
on tills  point,  see  Adams  v.  State,  44  Tex. 
Or.  E.  64,  68  S.  W.  270;  Clay  v.  State,  44 
T6x.  Or.  K.  129,  69  a  W.  413.  However,  as 
stated,  the  bill  does  not  present  these  ob- 
jections, nor  do  any  of  the  facts  or  environ- 
ments connected  with  the  bill  present  the 
matter  so  as  to  come  within  the  authorities 
above  mentioned.  We  do  not  believe  tbat 
the  bill  shows  that  this  was  merely  an  opin- 
ion of  the  witness  as  to  deceased  going  in 
that  direction  in  order  to  see  about  bis  mule. 
As  to  what  witness  had  done  on  a  previous 
occasion,  with  reference  to  his  mule  getting 
loose,  may  not  t>e  admlssiUe,  but  these 
circumstances  did  not  show  tbat  appellant's 
testimony  on  this  subject  was  a  mere  opin- 
ion, and  the  incident  could  not  prove  hurt- 
ful to  appellant 

We  do  not  believe  that  It  was  error  to 
allow  witness  Oastleberry  to  state  tbat  be 
called  the  attention  of  persons  at  the  body 
to  the  fact  tbat  deceased  had  not  been  search- 
ed, and  they  should  search  his  pockets  to 
see  what  arms  he  had,  and  that  they  fonnd 
a  little  pocketknife  in  his  pocket 

Nor  was  it  objectionable  that  the  court 
remarked,  in  that  connection,  that  word» 
might  be'  circumstances  as  well  as  acts;  tliat 
what  was  said  with  reference  to  searching 
for  arms  was  admissible.  In  the  connection 
In  which  it  was  used.  It  was  merely  a  prop- 
osition to  search  appellant  and  would  serve 
to  fasten  It  on  the  mind  of  the  witness  tes- 
tifying about  the  transaction.  At  any'  rate, 
we  fall  to  see  how  what  was  said  by  the 
court  would  prove  injurious  to  appellant. 
The  fact  that  the  search  was  made  some 
time  after  the  shooting,  and  after  deceased 
bad  been  moved  some  60  or  60  yards  from 
there,  would  only  go  to  the  weight  of  the 
testimony,  and  not  to  its  admissibility. 

The  testimony  with  regard  to  what  oc- 
curred between  deceased  and  appellant  some 
time  before  the  homicide,  as  testified  to  by 
the  witness  Norman,  to  the  elfect  that  appel- 
lant was  rattling  something  in  bis  pocket 
and  deceased  asked  him  to  give  him  some 
of  that  to  rattle,  and  what  appellant  said 
and  did  In  that  connection,  was  a  part  of 
the  res  gestse  of  what  transpired  between 
the  parties  tbat  night  and,  even  if  it  was 
Immaterial,  we  fail  to  see  how  it  could  hurt 
appellant.  Indeed,  it  would  tend  to  show 
that  the  parties  were  on  friendly  terms,  when 
it  appears  that  the  effort  of  the  state  was 
to  show  the  contrary.  We  make  the  same 
observation  with  reference  to  what  trans- 
pired between  appellant  and  deceased  in  the 
house,  when  they  were  drawing  candy  from 
the  box,  as  testified  to  by  witness  Hauna. 
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It  appears  that  the  parties  were  friendly  at 
that  time.  Under  the  clrcnmBtances  of  this 
case  all  that  transpired  between  the  parties 
that  night  tending  to  show  the  animus  of 
one  toward  the  other  would  be  admissible. 

As  to  the  testimony  of  the  witness  Par- 
rott,  and  his  identifying  appellant  by  his 
voice,  we  think  It  is  permissible  for  the  wit- 
ness to  Identify  a  person  by  his  yolce.  Wit- 
ness states  that  he  could  not  be  sure  whose 
voice  It  was,  but  that  It  "went  mighty  like 
Joe  Waggoner's."  This  might  be  In  a  cer- 
tain sense  In  the  nature  of  an  opinion,  but, 
as  we  understand,  this  character  of  evidence 
is  admissible.    CJooper  t.  State,  23  Tex.  331. 

We  do  not  think  there  is  anything  in  ap- 
pellant's bill  with  reference  to  the  court  re- 
quiring appellant  to  stand  up  In  the  presence 
of  Jurors  summoned  to  try  the  case  In  the 
courtroom  and  inquire  of  him  if  he  had  any 
counsel  to  represent  him;  and  on  being  ad- 
vised that  he  had  not,  then  to  make  inquiry 
as  to  the  financial  condition  of  appellant  to 
employ  counsel,  and  as  to  the  ability  of  his 
friends  and  relatires  to  aid  him  In  employing 
counsel.  This  was  the  predicate  for  the 
court's  action  in  appointing  appellant's  coun- 
sel to  represent  bim.  There  was  no  error  in 
this  procedure. 

Appellant  In  his  motion  for  new  trial  qnes- 
tions  the  action  of  the  court  in  the  charge 
given  to  the  Jury.  We  have  examined  the 
same  carefully,  and  in  our  opinion  the  charge 
pn^erly  presented  to  the  Jury  all  of  the  ma- 
terial issues  In  the  case. 

Appellant  having  had  a  fair  and  impartial 
trial,  the  judgment  is  affirmed. 


PURTBAR  V.  STATE. 

(Court  of  Criminal   Appeals  of  Texas.     Nov. 
28,   1906.) 

1.  Cbiminal  Law— Tbiait— Severaros. 

Where,  on  prosecution  for  homidde,  defend- 
ant made  application  for  severance,  alleging 
that  there  was  no  evidence  against  his  code- 
fendant  and  desired  him  to  be  tried  fitst,  so 
they  could  use  him  as  a  witness,  the  severance 
should  have  been  granted  in  accordance  with 
the  motion,  or  the  state,  in  dismissing  the  case 
against  the  codefendant,  should  have  dismissed 
with  the  guaranty  of  immunity  from  any  fu- 
ture prosecution  that  defendant  might  have  his 
testimony  nninflaenced  by  fear. 

SBld.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  H  1380,  1382.] 

2.  Homicide  —  Evidxnok  —  Charactsb    and 
Conduct  of  Deceased. 

On  prosec-otion  for  homicide,  the  state 
cannot,  in  the  first  instance,  put  the  character 
of  deceased  in  issue  as  being  an  inoffensive  and 
peaceable  man. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Homicide,  i  313.] 

3.  Criminal  Law— Tbialt-Takino  Abticixb 
to  the  jubtboom. 

Clothing  introduced  in  evidence,  if  taken 
to  the  juryroom,  should  be  used  for  the  pur- 
pose for  which  it  was  introduced,  and  not 
used  for  experiments  outside  of  such  purirase. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  14k  Criminal  Law,  |  2058.] 


4.  Sake— TsiAir— Conduct  or  Counsel— Ax- 

aUICENT. 

On  a  prosecation  for  homicide,  an  argu- 
ment by  the  state's  attorney  that  certain  argu- 
ment advanced  for  the  defense  sounded  aa 
though  intended  for  a  salted  jury,  and  that  if, 
when  the  jury  had  retired  and  was  consider- 
ing its  verdict  jurors  should  be  found  advo- 
cating the  acquittal  of  the  defendant  or  ad- 
vocatine  any  other  verdict  than  the  death  pen- 
alty, they  would  be  also  found  maintaining 
their  poBitiona  by  arguments  intended  to  catch 
salted  jurors,  that  he  did  not  lielieve  there 
were  any  such  jurors  in  the  case,  and  there- 
fore trusted  and  believed  that  they  would  return 
a  verdict  of  death  was  improper. 

6.  Homicide  —  Tnstbuctions  —  Dkobee    or 

OBIMB— EVIDBNCB— SUFFICIENOT. 

On  prosecution  for  homicide,  it  appeared 
that  defendant  and  a  friend  entered  a  saloon, 
behind  the  bar  of  which  deceased  was  at  work, 
and  engaged  him  in  a  conversation,  daring 
which  some  quarrelsome  words  were  spoken. 
Defendant  testified  that  deceased  called  him 
a  vile  name,  tliat  defendant  and  his  friend  left 
the  place,  and,  after  defendant  procured  a  pistol, 
they  returned  and  defendant  applied  to  deceased 
the  same  epithet  which  be  claimed  deceased 
bad  applied  to  bim ;  that  be  then  shot  de- 
ceased. The  evidence  as  to  whether  or  not  de- 
ceased made  a  movement  to  procure  a  pistol 
was  conflicting,  ffeld  that  it  defendant  was 
euilty,  it  was  murder  in  the  first  or  second 
degree,  and  there  was  no  evidence  calling  for 
aa  instruction  on  manslaughter. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Homicide,  i§  054,  6550 

6.  Saice— Self-Defense. 

Defendant  and  deceased  having  had  some 
quarrelsome  words,  defendant  left  the  place  and 
armed  himself  with  a  pistol,  after  which  he  re- 
turned and  ttie  quarrel  was  renewed.  The  tes- 
timony for  the  state  was  that  defendant  then 
called  deceased  a  vile  name  and  shot  bim. 
while  there  was  testimony  for  defendant  to  the 
effect  that  after  the  renewal  of  tlie  contro- 
versy, he  again  abandoned  it  and  started  to 
leave  the  place,  when  deceased  renewed  it  and 
made  a  demonstration  as  if  to  get  a  weapon. 
Held,  that  the  latter  phase  of  the  evidence 
was  the  only  part  justifying  an  instruction  on 
self-defense. 

[Eld.  Note. — For  cases  in  point,  see  Coit  Dig. 
vol.  20,  Homicide,  8  623.] 

7.  Samx. 

Where  defendant  in  prosecution  for  homi- 
cide, alleged  self-defense  and  claimed  that,  he 
did  not  shoot  deceased  until  deceased  had  reach- 
ed under  the  counter  for  a  pistol,  it  was  not 
necessary  that  there  should  have  been  a  pistol 
under  the-  counter,  where  deceased  reached,  but 
only  that  defendant  believed  that  the  deceased 
was  reaching  for  a  weapon. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  26,  Homicide,  {  159.] 

&  Sauk  —  Pbovokino  DimouLTT— Irstbuc- 

TI0N8. 

Where  defmdant  after  quarreling  with  de- 
ceased, left  the  saloon  to  procure  a  weapon, 
and  came  back  and  applied  to  deceased  the  same 
vile  epithet  which  he  said  deceased  had  pre- 
viously applied  to  him,  the  court  was  author- 
ized to  cnarge  on  provoking  the  di£Sculty. 

Appeal  from  District  Court,  Travis  County; 
V.  L.  Brooks,  Judge. 

Will  Puryear  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.    Reversed. 

Dickens  &  Cnpp  and  Walton  &  Walton,  for 
appellant  J.  E.  Yantis,  Asst  Atty.  Gen.,  for 
the  State. 
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HENDERSON,  J.  Appellant  was  convict- 
ed of  murd»  in  the  first  degree,  and  his  pun- 
isbmoit  assessed  at  death,  and  he  prosecutes 
this  appeal. 

The  homicide  occurred  In  the  city  of  Aus- 
tin, about  2  o'clock  on  the  night  of  March 
3,  1900.  Deceased,  Mlnas  Long,  was  a  bar- 
tender at  the  Sutor  bar,  situated  on  Con- 
gress avenue,  on  the  block  immediately  north 
of  the  International  &  Great  Northern  depot 
The  Sutor  saloon  being  the  second  building 
from  the  southeast  comer  of  said  block.  De- 
ceased waa  attending  bar  on  that  night,  as- 
sisted by  the  porter,  Jim  Taylor.  About  2 
o'clock  appellant  and  bis  companion,  Harvey 
Carroll  (the  former  engaged  in  business  at 
the  Crystal  saloon,  some  three  blocks  north 
on  Congress  avenue  from  the  Sutor  bar) 
came  from  the  Crystal  saloon  into  the  Sutor 
bar.  They  appeared  to  be  on  friendly  terms 
with  deceased,  and,  after  being  there  a  short 
time,  Carroll  suggested,  if  deceased  would 
pay  a  chec^  for  him  for  a  small  amount,  to 
which  be  would  sign  his  wife's  name,  which 
would  make  It  good,  that  he  would  set  up 
the  drinks.  Deceased  declined  this,  and  stat- 
ed that  he  would  set  up  the  drinks  himself, 
which  he  proceeded  to  do.  It  appears  that 
a  glass  bottle  was  set  out  for  appellant,  and 
Carroll  took  beer.  After  appellant  had  pour- 
ed out  his  whisky,  deceased  shoved  it  across 
the  bar,  turning  the  glass  over  and  spilling 
the  whisky.  He  set  the  bottle  out  again  for 
appeltant  to  refill  the  glass.  Something  was 
said  about  this,  and  one  witness  says  that 
appellant  said :  "If  I  can't  hurrah  you,  Bill, 
who  can  I  hurrah  with?"  According  to  the 
state's  testimony,  which  came  through  the 
witness  Tftylor,  they  stood  awhile  and  talk- 
ed, and  presently  Carroll  went  in  the  phone 
booth,  which  was  in  the  same  room.  In  the 
northeast  comer  behind  the  dgar  stand.  Ap- 
pellant and  deceased  remained  standing ;  de- 
ceased on  the  inside  and  appellant  on  the 
outside  of  the  bar,  talking  In  an  easy  and 
low  tone  of  voice  After  remaining  there  a 
little  while,  appellant  left  bis  position  and 
went  Into  the  booth  where  Carroll  was,  and 
after  the  two  remained  there  awhile,  fhey 
came  out.  After  remaining  outside  of  the 
bar  a  little  while,  the  phone  rang,  and  de- 
ceased went  to  it  After  coming  out  he  or- 
dered witness  Taylor,  who  was  back  at  the 
wash  basin,  to  go  and  carry  some  oysters 
to  Georgia  Frazler's,  some  block  or  two  from 
there.  Witness  Taylor  left,  and  remained 
away  some  time  in  delivering  the  oysters, 
and  came  back  to  the  saloon  and  found  ap- 
pellant and  Carroll  at  the  saloon,  and  also 
deceased.  Long.  A  short  time  after  he  re- 
turned, appellant  drew  a  six-shooter  and  told 
deceased,  in  a  loud  tone  of  voice,  that  he  would 
shoot  his  God  damn  heart  out,  and  called  him  a 
mother-fucking  son  of  a  bitch.  He  held  his 
pistol  oo  him  a  little  while,  and  then  put  it  in 
bi8  pocket,  and  stood  there  some  time.  De- 
ceased told  him  be  was  surprised  at  his 
drawing  a  six-skooter  on  him  and  be  ought 


to  be  ashamed  of  himself.  Then  everything 
got  quiet,  and  they  talked  a  little  while. 
Witness  did  not  hear  the  conversation,  but 
heard  appellant  say  be  would  shoot  him.  De- 
ceased told  him  he  had  a  gun,  and  If  be 
wanted  to  shoot  him  he  could  shoot  Appel- 
lant said:  "Maybe  you  think  I  won't  shoot 
you,"  and  at  that  time  he  pulled  his  pistol 
and  shot  Deceased  did  not  move.  Appel- 
lant then  shot  the  second  time,  and  deceased 
fell  down  behind  the  counter  where  he  was 
standing.  Tills  witness  says  that  he  was 
standing  where  he  could  see  deceased,  and 
be  made  no  hostile  demonstration  prior  to 
the  shooting.  Immediately  after  deceased 
was  shot,  witness  left  to  go  for  an  officer. 

Appellant  testified  on  his  own  behalf,  and 
he  and  Taylor  were  the  only  eyewitnesses 
who  testified  to  the  transaction.  Appellant 
narrates  the  homicide  and  clrciunstances  at- 
tending It,  Eubstantially,  as  follows:  That 
be  and  Carrol  went  from  the  Crystal  saloon 
down  to  the  Sutor  saloon  to  see  Long,  whom 
they  called  "Minny,"  and  that  they  were  on 
terms  of  friendship.  That  a  short  while  aft- 
er they  got  there,  Carroll  told  deceased  that 
be  would  like  for  him  to  cash  a  check  for 
him,  and  he  would  buy  a  drink,  and  said  he 
would  sign  his  wife's  name  to  It,  and  it 
would  be  all  right  To  which  deceased  re- 
plied: "No;  I  win  buy  a  drink  myself." 
Deceased  stood  behind  the  bar,  and  appel- 
lant and  his  companion,  Carroll,  went  in 
front  of  the  bar.  The  drinks  were  set  out 
by  deceased.  Appellant  took  whisky,  and 
CbrroU  a  glass  of  beer.  Appellant  was  start- 
ing to  drink  bis  whisky,  when  he  noticed 
Long  rolling  a  cigarette,  and  he  walked 
around  on  the  other  side  of  Carroll,  to  the 
east  of  him  (the  bar  being  on  the  north 
side  of  the  saloon,  and  running  east  and 
west),  and  asked  deceased  to  give  blm  a 
cigarette,  which  be  did;  tbat  is,  he  gave 
blm  tobacco  and  paper  to  make  one.  About 
this  time  deceased  said :  "If  you  dont  want 
to  drink  that  whisky  I  will  throw  it  out" 
Appellant  replied  that  be  certainly  wanted 
to  drink  it;  not  to  think  he  was  sore  about 
It  At  this,  deceased  walked  up  and  took 
Imld  of  the  whisky  and  shoved  It  out  on 
the  bar  and  turned  It  over  on  the  bar,  at 
the  time  saying,  "Drink  it.  If  you  want  to," 
but  in  shoving  the  glass  turned  It  over.  He 
Immediately  set  another  bottle  out  Appel- 
lant poured  out  another  glass  of  whisky  and 
drank  It.  At  this  Juncture  deceased  made 
some  mention  about  the  Milam  transaction, 
asking  appellant  why  he  did  not  bring  Den- 
nle  Milam  down.  To  which  appellant  re- 
plied that  be  did  not  know  whether  he  could 
or  not,  and  then  deceased  said:  "It  looks 
like  you  would  quit  talking  about  it  then  and 
bring  him  on  up."  Appellant  said  he  did 
not  know  whether  he  could  bring  him  up  or 
not  After  they  got  through  talking  about 
Dennle  Milam,  deceased  said :  "You  sons  of 
bitches  make  me  tired  anyway."  Appellant 
told  him  be  ought  not  to  talk  that  way }  that 
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his  mother  wa>  a  lady,  the  same  aa  his. 
Abotit  this  time  Carroll  went  Into  the  tele- 
phone booth.  Ai^tdlant  stood  In  front  of 
the  bar  when  deceased  was  a  mlnnte  or  so, 
nothing  further  being  said  between  them. 
He  then  went  Into  the  telephone  booth 
where  Carroll  was,  and  asked  him  If  he  had 
anything.  Carroll  replied,  no,  only  a  knife. 
Appellant  told  him  he  did  not  want  a  knife. 
Appellant  asked  him  if  he  had  a  gun,  and 
felt  around  him  for  It  That  he  did  not  find 
anything,  and  he  -walked  outside  of  the  booth, 
and  directly  Carroll  came  out  In  the  mean- 
time he  said  nothing  to  deceased.  That  as 
soon  as  Carroll  came  out,  he  and  Carroll 
went  up  the  street  together ;  that  Is,  up  Con- 
greaa  avenue  to  the  Crystal  saloon.  They 
went  up  on  the  west  side,  as  far  as  Child's 
drugstore  which  was  some  three  blocks  north, 
and  then  diagonally  northeast  to  the  south- 
west comet  of  Sixth  street  and  Congress 
avenue.  On  the  way  he  told  Carroll  that  he 
was  going  to  the  Crystal  saloon  to  try  to 
get  a  gun.  That  he  was  going  to  get  a  gun 
and  go  and  call  Mlnas  Long  what  he  had 
called  him.  That  they  went  into  the  Crystal 
saloon.  That  he  went  in  behind  the  bar, 
where  Rutherford  (the  bartender)  was  sit- 
ting reading  a  paper,  and  said  something  to 
Rutherford,  did  not  remember  what  it  was. 
That  be  got  a  pistol  from  behind  the  bar, 
bade  of  Rutherford.  That  he  and  Cftrroll 
immediately  left  the  saloon,  going  out  the 
front  door.  They  w«it  across  to  Child's 
drugstore,  and  then  turned  south  down  Con- 
gress avenue.  On  the  way  he  told  Carroll 
that  he  was  going  down  there  and  cuss  Long 
for  a  son  of  a  bitch  aa  he  had  him.  Carroll 
told  him  he  was  with  him,  right  or  wrong. 
When  they  got  back  to  the  saloon,  Long  was 
standing  behind  the  bar.  That  he  did  not 
see  Jim  (the  porter)  there  at  this  time.  As 
soon  as  be  got  into  the  saloon,  he  went  up 
to  the  bar,  and  said :  "Mlnny  you  called  me 
a  damn  son  of  a  bitch  a  while  ago.  I  am 
going  to  call  yon  a  damn  son  of  a  bitch  now. 
I've  got  my  gun  and  you  get  yours."  At 
the  same  time  appellant  pulled  his  gun,  laid 
his  hand  on  the  bar,  with  the  pistol  present- 
ed. "I  told  him  'I  did  not  want  to  hurt  you; 
did  not  want  to  hurt  a  hair  on  your  head. 
I  want  to  be  your  friend.  I  don't  want  yon 
Or  anybody  else  to  call  me  a  son  of  a  bitch 
any  more.'"  While  appellant  was  holding 
the  gun  on  deceased  he  did  not  do  or  say 
anything.  In  a  little  whlle^  appellant  put 
his  pistol  up.  Presently  Long  (deceased) 
said  that  appellant  could  have  shot  him  if 
he  wanted  to  or  something  like  that.  Appel- 
lant told  him  he  did  not  want  to.  shoot  him, 
but  Long  remained  standing  in  the  same 
position  behind  tJie  bar,  back  near  the  cash 
register.  Presently,  probably  15  minutes  aft- 
er be  put  his  gun  up,  he  started  to  go  out ;  he 
and  Carroll.  They  had  gotten  two  or  three 
feet  away  from  the  bar,  and  ai^ellant  turned 
to  deceased  and  said  to  htm:  "Probably  you 
will  have  me  arrested  for  what  I  have  done 


to-night"  Deceased  said,  "No,  t  won't;  yon 
damn  son  of  a  bitch,"  and  reached  under  the 
bar,  and,  as  he  did,  appellant  pulled  his  pistol 
and  shot  blm.  Deceased  had  been  standing 
straight  before  he  made  the  last  remarlE, 
and  when  he  was  shot  he  was  standing  rath- 
er leaning.  Appellant  shot  him  after  he 
made  the  motion.  That  on  the  first  shot  de- 
ceased straightened  up.  Appellant  did  not 
know  whether  he  hit  him  or  not,  and  be 
shot  again,  and  deceased  Immediately  fell 
behind  the  bar.  Appellant  went  around  be- 
hind the  bar,  got  up  over  deceased,  and  de- 
ceased said :  "Don't  shoot  me  any  more.  Bill." 
Appellant  put  his  gun  In  his  pocket  and 
walked  out  Apitellant  further  stated  that 
his  intention  in  going  ba(^  to  the  saloon, 
after  he  got  the  pistol,  was  to  call  deceased 
what  he  had  called  him,  and  he  got  the  pistol 
to  protect  himself  with.  That,  after  deceas- 
ed did  not  do  anytlng  when  be  called  him  a 
son  of  a  hitch,  it  was  over  with  as  far  as 
he  was  concerned,  and  he  put  his  pistol  up. 
As  he  started  to  leave,  he  asked  him  if  he 
was  going  to  have  him  arrested,  because  be 
wanted  to  be  friendly  with  him.  That  he 
did  not  want  to  be  arrested,  if  he  could  ke^ 
from  it  That  he  did  not  shoot  deceased  for 
calling  him  a  son  of  a  bitch  but  because  he 
reached — as  he  thought  he  was  going  to  get 
a  gun  to  kill  him  (appellant)  with.  That  he 
called  him  a  son  of  a  bitch  at  the  same 
time  he  made  the  motion  to  get  the  gun.  On 
cross-examination  appellant  said  he  went 
back  there  to  call  deceased  a  son  of  a  bitcti 
because  he  had  called  him  one;  that  be 
did  not  know  whether  deceased  would  take 
It  or  not;  that  be  did  not  care  partlcularlj 
whether  he  took  it  or  not;  that,  after  calling 
him  a  son  of  a  bitch,  if  deceased  tried  to  kill 
him,  he  would  defend  himself;  that  he  got 
the  gun  to  protect  himself  with,  if  deceased 
tried  to  kill  him;  that  be  did  not  know 
whether  deceased  would  take  the  son  of  a 
bitch;  that  a  good  many  people  would  not 
take  It;  that  he  got  the  gun,  because  he  did 
not  know  whether  deceased  would  take  it 
or  not;  that  he  thought  probably  deceased 
would  not  take  It  and  would  kill  him;  that 
he  thought  maybe  deceased  would  try  to  kill 
him;  that  he  knew  the  language  used  waa 
liable  to  provoke  a  difficulty,  and  he  thought 
It  was  necessary  to  have  a  pistol  in  order  to 
protect  himself;  that  he  did  not  go  back 
there  to  have  a  quarrel  with  deceased  but 
went  back  there  to  call  him  a  son  of  a  hitch ; 
that  be  told  deceased  to  get  his  gun;  that  he 
had  <Mie  and  naturally  supposed  that  be 
would  get  one;  that  he  wanted  him  to  get 
a  gun  so  he  would  have  a  chance  for  his  life; 
that  he  said  that  because  he  expected  a  fight. 
This  is  appellant's  version  of  the  homicide. 

The  state  offered  the  declarations  of  de- 
ceased as  to  the  cause  of  his  death,  either  aa 
res  gestse  or  dying  declarations,  perhaps  both, 
to  the  effect  that,  in  reply  to  the  question, 
"What  is  the  matter?"  at  words  to  that 
^ect,  after  the  doctor  got  there,  he  sajs: 
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"I  am  shot.  I  am  afraid  or  I  am  uneasy 
about  tills  womid  In  my  side."  He  further 
stated :  "It  Is  mighty  hard  to  be  shot  over  a 
16-4»nt  drink."  And  further  said:  "I  can- 
not understand  why  he  did  it  Well,  I  Just 
dont  understand  it  I  don't  know  what  he 
meant."    That  defendant  bad  shot  bim. 

This  is  a  sufficient  statement  of  the  case. 
In  order  to  discuss  the  assignments  of  error. 
The  first  proposition  insisted  on  by  appel- 
lant is  to  the  effect,  that  the  court  erred  In 
dismissing  the  case  against  appellant's  code- 
fendant,  Harvey  Carroll,  and  in  not  post- 
poning the  case  until  said  Carroll  could  be 
tried.  The  matter  arose  in  this  way :  Wb«i 
appellant  was  brought  to  trial,  he  presented 
a  motion,  alleging  In  substance  that  Harvey 
Carroll  was  indicted  for  the  same  homicide, 
and  that  he  believed  there  was  no  evidence 
against  him,  and  desired  him  to  be  first  tried, 
so  that  be  could  use  him  as  a  witness  on  bis 
own  behalf.  In  response  to  this  motion,  the 
state  filed  a  motion  to  dismiss  the  case 
against  Harvey  Carroll.  The  motion,  among 
other  things,  states  "that  the  court.  In  re- 
sponse to  said  motion,  had  ordered  Carroll 
to  go  to  trial  first,  unless  he  desired  to  make 
a  similar  affidavit;  that  said  Carroll  had  not 
ofl^ered  to  do  so ;  that  it  was  further  alleged 
that  the  testimony  against  Puryear  Is  direct, 
and  that  against  Carroll  largely  circumstan- 
tial ;  and  that  Carroll  is  an  eyewitness  of  the 
killing  by  Puryear,  and  that  the  ends  of  pub- 
lic justice  demanded  tbe  dismissal  of  the  case 
of  Carroll;  that,  among  other  things,  Pur- 
year might  have  the  benefit  of  Carroll's  testi- 
mony, unclouded  by  peidlng  prosecution ;  and 
the  state  craved  a  dismissal  of  the  case 
against  Carroll."  The  court,  in  response  to 
this,  adjudged  as  follows:  "And,  the  court 
having  duly  considered  said  motion,  and  also 
having  heard  the  evidence  on  the  hearing  on 
the  writ  of  habeas  corifos,  and  the  court  being 
of  the  opinion  that  the  evidence  against  said 
defendant  Carroll  Is  not  sufficient  to  warrant 
a  conviction.  It  Is  therefore  ordered  by  the 
court  that  thla  cause  be  and  is  hereby  now 
dismissed,  and  the  defendant,  Harvey  Carroll 
is  discharged."  The  state  did  not  place  Car- 
roll on  the  stand  as  a  witness,  though  re- 
quested by  appellant,  so  that  he  might  have 
the  benefit  of  cross-examination.  However, 
the  state  tendered  said  witness  to  appellant, 
but  he  refused  to  place  him  on  the  stand. 

In  Brown  v.  State,  42  Tex.  Cr.  B.  176,  68 
&  W.  131,  it  was  held  that.  In  response  to  a 
motion  to  sever,  similar  to  the  one  now  before 
the  court,  the  state  could  dismiss  the  case 
against  the  codefendant  without  guarantying 
hbn  immunity  against  further  prosecution, 
and  appellant  could  use  him  as  a  witness, 
and  that  this  would  not  constitute  error.  The 
writer  of  this  opinion  dissented  from  that 
view,  on  the  ground  that  appellant  had  a 
right  to  the  testimony  of  his  codefendant  un- 
trammeled  by  a  pending  prosecution  or  one 
that  might  be  brought  against  him,  or  one 
tliat  might   be   renewed   against   him.     In 


Manor  v.  State,  45  Tex.  Cr.  B.  370,  77  S.  W, 
7SB,  8  Tex.  Ct.  Eep.  867,  "defendant  and  two 
others  l>eing  jointly  indicted,  a  severance  was 
granted  defendant  In  order  that  a  codefend- 
ant might  be  first  tried.  The  court,  on  motion 
of  the  district  attorney,  dismissed  the  indict- 
ment as  to  the  codefendants,  and  tbe  latter 
were  rearrested  on  complaints.  The  case 
against  defendant  being  called  after  tbe  dis- 
missal, a  continuance  was  refused,  and  in  the 
trial  defendant  placed  the  codefendants  on 
the  stand  and  they  refused  to  testify  for 
fear  of  incriminating  themselves.  Held, 
error.  The  severance  gave  defendant  the 
right  to  have  his  codefendants  first  tried,  and 
this  right  could  not  be  defeated  In  the  manner 
attempted."  It  will  be  seen  from  the  above 
that  the  defendants  from  whom  appellant  de- 
sired severances,  after  their  caJses  were  dis- 
missed, refused  to  testify  on  the  ground  that 
their  testimony  might  incriminate  them. 
Consequently  appellant  did  not  have  the  ben- 
efit of  their  evidence.  The  object  of  his  sev- 
erance was  defeated.  This  case  illustrates 
and  enforces  the  views  of  the  writer  on  this 
subject  Wolf  V.  State,  46  Tex.  Cr.  R,  231, 
79  S.  W.  520;  Tollls  v.  State,  46  Tex.  Cr.  R. 
202,  78  &  W.  1069.  In  tbe  latt«  case,  Pollls 
made  a  motion  to  sever  from  his  codefendant 
Dock  Brunson,  who  had  been  Indicted  as  an 
accomplice  with  him,  and  asked  that  he  be 
first  tried,  so  that  he  might  have  the  benefit 
of  his  testimony.  The  case  against  Brunson 
was  dismissed,  and  he  was  kept  in  jail,  being 
at  the  time  sick.  The  court  after  passing 
directly  on  the  question,  say,  inasmuch  as  the 
case  was  reversed  on  other  grounds,  that.  If 
the  severance  Is  sought  for  Brunson  on 
another  trial,  It  should  be  granted  and  he 
first  tried.  The  effect  of  these  decisions  is  to 
overrule  the  case  of  Brown  v.  State,  supra, 
and  we  accordingly  hold  that  tbe  severance 
should  have  been  granted  and  Carroll  placed 
on  trial  first,  in  accordance  with  the  motion 
of  appellant  Or,  if  the  state  would  deprive 
appellant  of  his  right  to  sever  from  bis  co- 
defendant,  the  case  against  Carroll  should 
have  been  dismissed,  with  the  guaranty  on 
the  part  of  the  state  of  immunity  from  any 
future  prosecution  for  said  offense.  In  such 
case  the  witness  could  be  required  to  testify, 
and  could  testify  freely  and  voluntarily,  with- 
out being  trammeled  with  a  pending  prosecu- 
tion, or  one  that  might  be  brought  against 
him  for  said  offense. 

On  the  trial,  and  while  appellant  waa  on  the 
stand  testifying  on  bis  own  behalf,  on  cross- 
examination  by  the  state,  the  following  ques- 
tions were  propounded,  eliciting  the  answers 
set  out  over  tbe  objections  of  appellant: 
"Q.  Tbe  truth  of  the  matter  Is,  you  have  been 
wanting  for  a  year  or  two  to  get  up  the  repu- 
tation of  a  desperado.  A.  I  have  not  Q. 
And  took  the  most  inoffensive  man  in  town 
to  kill?  A.  I  don't  know  about  that  Q.  Did 
you  ever  know  of  any  difficulty  he  was  InT 
A.  I  did  not  Q.  Had  he  ever  used  a  profane 
word  to  you  l>efore  that  night?    A.  Not  b«- 
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fore  that  night;  no,  sir.  Q.  Didn't  you  know 
that  he  was  a  peaceful  man  that  didn't 
resent  even  insults?  A.  No,  sir;  I  didn't 
Imow  it  I  have  never  seen  any  one  Insult 
him."  This  was  objected  to  by  appellant  on 
the  ground  that  it  was  proving  the  peaceful 
character  of  the  deceased,  which  it  was  not 
competent  for  the  state  to  do,  appellant  not 
having  offered  any  evidence  as  to  the  char- 
acter of  the  deceased  as  being  a  violent  and 
dangerous  man,  or  as  a  peaceful  and  In- 
offensive man.  The  court  overruled  these 
objections,  holding  that  It  was  Intimate  In 
cross-examination  of  the  witness.  In  this 
same  connection  It  may  be  proper  here  to 
state  that,  in  the  argument  of  the  case,  ap- 
pellant reserved  a  bill  of  exertions  to  the 
remarlES  of  counsel  on  this  subject  of  the 
character  of  the  deceased,  to  wit,  the  dis- 
trict attorney  In  said  argument  used  substan- 
tially the  following  language :  TThe  deceased 
was  a  member  of  a  pioneer  family,  a  family 
that  has  been  here  from  the  first,  and.  he  was 
lilmself  a  worthy  son  of  that  family.  De- 
ceased was  a  harmless  man.  He  was  a  man 
of  a  sunny  disposition,  a  friend  of  every  man 
and  did  not  have  an  enemy.  This  much  I  am 
able  to  tell  you  from  the  defendant's  own 
evidence.  I  can  also  tell  you  from  defend- 
ant's own  statements  testified  to  by  him  on 
that  stand,  that  Minos  Long  was  a  peacable 
man  who  never  took  the  Lord's  name  in  vain, 
and  who  made  no  enemies."  Defendant's 
counsel  objected  to  these  remarks  on  the 
ground  that  the  district  attorney  had  no  right 
to  tell  the  Jury  anything  about  the  family  of 
deceased  or  about  the  deceased's  relatives, 
or  about  the  character  of  the  deceased,  be- 
cause said  counsel  claimed  there  was  no  evi- 
dence before  the  jury  relating  to  the  char- 
acter of  the  deceased  or  to  his  family  or 
relatives.  The  court  sustained  said  objection. 
In  so  far  as  the  same  related  to  that  portion 
of  the  district  attorney's  remarks,  that  de- 
ceased was  a  member  of  a  pioneer  family, 
and  instructed  the  jury  to  disr^ard  the 
statement  of  the  district  attorney  to  that 
effect,  but  the  court  overruled  so  much  of  said 
objection  as  related  to  the  character  of  the 
deceased  and  refused  to  caution  the  district 
attorney  not  to  allude  to  the  character  of 
deceased.  The  reason  for  this  latter  action 
of  the  court  was  that  In  its  opinion  there 
was  evidence  In  the  record  relating  to  the 
character  of  deceased,  and  warranting  the 
district  attorney  In  commenting  thereon. 
While  the  testimony  elicited  was  of  a  neg- 
ative character,  yet  it  has  been  said  that  this 
affords  strong  evidence  of  character  in  the 
respect  testified  about,  and  the  court  seems  to 
have  BO  regarded  it  The  question  therefore 
is,  can  the  state  in  the  first  instance  put  the 
character  of  deceased  In  Issue  as  being  an 
inoffensive  and  peaceable  man?  Without 
going  Into  the  reasons  pro  and  con  on  this 
subject,  we  simply  follow  the  authorities, 
which  hold  that  this  cannot  be  done.  Qreg- 
ory  v.  State  (Tex.  Cr.  App.)  94  S.  W.  1041; 


Keith  V.  State  (Tex.  Cr.  App.)  94  &  W.  1044; 
Melton  V.  State  (Tex.  (3r.  App.)  88  S.  W. 
822;  Moore  v.  State  (Tex.  Cr.  App.)  10  S. 
W.  666. 

Appellant  also  excepted  to  the  conduct  ot 
the  jury  in  taking  into  the  juryroom,  after 
their  retirement  to  omsider  of  their  verdict, 
the  bloody  dothee  of  deceased.  It  appears 
that  these  clothes  were  Introduced  In  evi- 
dence, evidently  for  the  purpose  of  locating 
the  position  of  the  deceased,  especially  his 
right  arm,  at  the  time  he  was  shot  There 
was  some  effort  made  before  the  jury  by,  the 
district  attorney  to  use  these  shot  holes  in 
the  clothing  (which  was  In  evidence)  to  Il- 
lustrate the  position  of  the  arm  of  deceased. 
While  he  was  oideavorlng  to  do  this,  with 
the  assistance  of  one  of  the  Jurors,  he  was 
Interrupted  and  did  not  complete  the  illustra- 
tion. The  court  told  the  Jury  that  they  could 
take  the  clothes  Introduced  In  evidence.  If 
they  desired,  In  their  rettarement  Without 
any  further  knowledge,  except  as  snggeated 
by  the  court,  after  the  Jury  retired,  they  sent 
for  and  used  them  In  the  Juryroom  to  il- 
lustrate the  position  in  which  deceased's  arm 
was  at  the  time  he  was  shot,  as  tending  to 
show  that  at  that  particular  time  he  was 
not  reaching  for  a  pistol.  It  further  appears 
In  this  connection  that  some  ot  the  Jurors 
tried  on  these  bloody  clothes  In  the  jury 
room,  and  one  of  them,  trying  on  the  bloody 
clothes,  became  slcic,  evidently  from  the  effect 
of  this  experiment  We  are  not  Informed  by 
the  bill  as  to  the  extent  the  clothes  were 
used  In  evidence  further  than  as  Is  suggested 
above.  Some  of  the  jurors  say  that  they  were 
only  used  to  Illustrate  the  same  point  they 
were  used  In  evidence  for.  Ordinarily  cloth- 
ing and  the  like,  which  has  been  introduced 
In  evidence  may  be  taken  by  the  Jury  on 
their  retirement,  but  their  use  should  be  ccm- 
fined  to  the  very  purpose  for  which  they 
were  introduced  In  evidence,  and  not  for 
some  ulterior  purpose.  Spencer  v.  State,  34 
Tex.  Cr.  R.  238,  30  S.  W.  46,  32  S.  W.  690; 
Chalk  V.  State,  35  Tex.  Cr.  R.  129,  32  a  W. 
634.  The  bill  does  not  show  clearly  that  the 
bloody  clothing  was  used  for  any  other  pur- 
pose than  that  for  which  the  same  were  Intro- 
duced In  evidence.  However,  the  use  of  the 
same  In  the  Juryroom  seems  to  have  affected 
at  least  one  of  the  jurors,  and  we  therefore 
observe  that  great  caution  should  be  used  In 
permitting  the  use  of  bloody  clothing  In  the 
juryroom,  especially  when  they  may  be  ap- 
propriated by  them  to  excite  prejudice  or  pas- 
sion. On  another  trial,  we  would  suggest 
that  this  clothing,  if  introduced  In  evidence, 
be  only  used  before  the  jury  in  opoi  court; 
and  then  only  as  evidence  to  establish  or 
make  clear  some  point  In  the  case. 

Appellant  also  urges  that  this  case  should 
be  reversed  because  two  of  the  Jurors  who 
sat  In  the  case,  to  wit.  Kitchens  and  Ellis, 
were  not  fair  and  Impartial  Jurors;  and  he 
Introduced  m  evidence  affidavits  and  the  te*- 
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timonr  of  two  witneaaea  as  to  Kitcbena,  abow- 
ing  tbat,  a  month  prior  to  bis  being  taken 
on  tbe  Jnrr,  he  made  remarka,  in  the  preaoice 
of  witneaaea,  to  tbe  effect  that  appellant  waa  1 
goUty  and  ongbt  to  be  hanged;  and  alao 
introdnced  evldoice  of  two  witneaaea,  Harrla 
and  Coltey.  to  tbe  effect  that  Ellis  had  made, 
bi  their  presence,  some  time  prior  to  tbe  trial, 
the  same  character  of  remarka  attributed  to 
Kitchens.  The  state  controverted  this,  and 
the  two  Jorora  themselves  contradicted  and 
explicitly  denied  that  they  made  such  re- 
marks, or  that  they  had  any  such  qplnlon. 
The  state  alao  reinforced  these  jurors  with 
other  teatlmony  bearing  on  the  point  We 
brieve  that  the  conrt  waa  antborlzed  to  hold 
that  the  two  Jurors  were  fair  and  impartial 
jnrora.  Appellant  alao  attacked  the  fairness 
and  Impartiality  of  the  Juror  Ellla  by  the  tes- 
timony of  W.  EL  Puryear,  the  father  of  ap- 
pellant, to  tbe  effect  that  said  Jtiror  informed 
blm  a  short  while  before  tbe  tslal,  that  be 
waa  friendly  to  bis  son  in  his  trouble;  and 
that  he  further  desired  said  Puryear  to  go 
wjth  him  to  his  rocxn  and  make  that  his  stop- 
ping place  while  attending  tbe  trial;  and  be 
also  told  said  Puryear  that  tbe  case  against 
his  son  could  be  beat  but  it  would  take  $200 
or  $300  to  do  It  Pniyear  informed  him  that 
he  had  no  money  to  spend  on  the  case.  This 
matter  was  denied  by  the  Juror  Bills,  and  tbe 
state  reinforced  his  testimony  by  other  cir- 
cimistancea.  We  believe  that  the  conrt  waa 
authorized  to  hold,  as  be  did,  that  tbe  alleged 
mlacondnct.  as  testified  to  by  the  witness 
Puryear,  did  not  occtir. 

An>ellant  excepted  to  tbe  argument  of  tbe 
district  attorney,  to  tbe  effect:  "When  I 
was  a  little  boy  and  adced  how  birds  were 
eau^t  I  was  told  that  they  might  be  caught 
by  throwing  salt  oa  their  talis.  Some  people 
think  that  Jurors  are  caught  and  induced  to 
bring  in  unrighteous  verdicts  by  tbe  same 
method.  I  do  not  believe  that  any  Juror  in 
tbla  caae  haa  been  tampered  with,  or  can  be 
tampered  with,  but  some  of  tbe  arguments 
advanced  by  counsel  for  the  defendant  sound 
to  me  as  if  be  might  think  some  of  the  Jurors 
bave  salt  on  their  tails.  When  cotmsel  for 
tbe  defendant  attempt  to  argue  to  you  that 
deceased  was  killed  by  defendant  in  self- 
rtirfgnac,  it  aounds  to  me  like  an  argument  in- 
tended for  a  salted  Jury.  Their  argument 
that  the  state  haa  been  unfair  to  tbe  defend- 
ant In  refualng  to  put  Harvey  OarroU  on  the 
stand  aounda  to  me  like  another  such  argu- 
ment If,  when  the  Jury  baa  retired  and  is 
considering  of  Its  verdict,  Jurora  should  be 
found  advocating  the  acquittal  of  the  defend- 
tot  or  advocating  any  other  verdict  than  the 
death  penalty,  they  will  be  also  found  maln- 
talnlnc  their  posltkMia  by  arguments  Intend- 
ed to  catch  salted  Jurors.  As  I  said  before, 
I  do  not  believe  that  there  are  any  anch  Jn- 
ran  serving  In  this  case,  therefore,  I  trust 
and  believe  that  you  will  return  a  verdict  of 
death."    This  aiswuant  was  objected  to  by 


appellant  as  improper  and  constituting  re- 
flectlcm  on  tbe  Jury,  and  that  tbe  same  was 
calculated  and  Intended  to  terrify  Jurora  and 
make  than  afraid  to  express  their  oplniona, 
and  drove  them  to  vote  for  murder  In*  the 
flrst  degree  and  nothing  else.  Tbe  conrt  re- 
fers to  tbe  motion  In  the  record  as  to  a 
verification  of  this  bill.  We  bave  examined 
the  same,  and  it  occurs  to  us  that  there  Is 
no  substantial  difference.  We  do  not  be- 
lieve that  the  argument  of  this  character  was 
authorized,  and  It  should  not  have  been  In- 
dulged. 

The  court  charged  on  murder  In  tbe  flrst 
and  second  degrees,  manslaughter  and  self- 
defense  ;  and  all  of  these  charges  are  In  some 
respect  criticised  by  appellant  E^m  a  care- 
ful review  of  the  facts,  which  we  have  sub- 
stantially stated,  in  our  opinion  there  is  no 
manslaughter  In  this  case,  though  tbe  court, 
ont  of  abundant  caution.  Instructed  the  Jury 
upon  this  Issue.  If  appellant  was  guilty,  ha 
was  guilty  of  either  murder  In  tbe  first  or  sec- 
ond degree,  depending  on  tbe  state  of  mind  In 
which  the  intent  to  take  the  life  of  deceased 
was  formed.  If  bis  Intent  was  formed  at 
the  time  be  testified  be  was  first  Insulted  by 
deceased,  or  directly  thereafter,  and  bis  mind 
was  cool  and  deliberate  at  tbe  time  he  formed 
such  intent,  and  capable  of  contemplating  the 
consequences  of  bis  acts,  and  he  procured 
the  pistol  and  returned  to  the  saloon  and 
slew  deceased  on  such  Intent  previously  form- 
ed, he  was  guilty  of  murder  on  express  malice. 
If,  on  tbe  other  hand,  appellant  was  Insulted 
by  deceased  and  his  mind  was  excited  by 
passion,  was  not  cool  and  deliberate,  and  he 
then  formed  the  Intent  to  slay  deceased  and 
procured  a  weapon,  and  consummated  his 
purpose  before  cooling  time  had  elapsed,  he 
was  guilty  of  murder  in  the  second  degree. 
If,  when  appellant  left  tbe  saloon,  be  had 
not  formed  the  Intent  to  take  the  life  of  de- 
ceased, but  procured  a  pistol  and  returned  to 
tbe  saloon,  and  drew  his  pistol  on  deceased, 
and  cursed  and  abused  him,  and  deceased 
did  not  resent  it,  and  he  afterwards  started 
to  walk  away,  and  deceased  again  cursed  and 
abused  him,  and  appellant's  mind  became  ex- 
cited, and  he  then  formed  the  intent  to  kill 
deceased,  and  did  so,  then  he  was  only  guilty 
of  murder  In  the  second  degree.  And  this  Is 
tbe  only  contingency,  as  it  appears  to  us, 
wherein  a  charge  on  self-defense  was  re- 
quired; that  is,  if  appellant  at  this  Juncture 
had  abandoned  the  difficulty  and  withdrawn 
therefrom,  and  deceased  renewed  it,  and  made 
a  dem<mBtratlon  as  if  to  get  a  weapon,  and 
appellant  believed  himself  thereby  placed  In 
peril  of  bis  life  or  serious  bodily  Injury,  he 
might  have  the  right  of  self-defense.  How- 
ever, if  there  was  no  abandonment,  and  he 
came  there^  as  he  says  himself,  to  provoke  a 
difficulty,  and.  If  ai)pellant  resented  it,  that 
he  expected  to  have  a  mortal  combat  wltb 
deadly  weapons,  he  could  not  claim  self-de- 
fense.   The  diarge  oa  aelf-defenae,  aside  from 
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the  8ngKesU<»i  In  tbe  charge  tbat  the  Jury 
moBt  believe  that  there  was  a  plstal  behind 
the  bar,  api>ear8  to  ns  to  be  otherwise  correct 
Of  (kmrse,  It  was  not  necessary  that  there 
should  have  been  a  pistol  In  the  direction 
where  appellant  says  the  deceased  reached. 
If  he  believed  that  appellant  was  reaching 
for  any  weapon,  regardless  of  whether  there 
was  such  weapon  present  or  not,  his  right  of 
self-defense  would  be  the  same  on  the  appear- 
ances of  danger.  We  believe  that  the  court 
was  fully  authorized  to  give  a  charge  on  pro- 
voking the  difficulty.  According  to  appel- 
lant's own  testimony,  he  left  the  saloon  to 
procure  a  weapon,  and  came  back  and  applied 
to  deceased  tbe  same  approbrlous  epithet 
which  he  says  deceased  had  applied  to  him. 
This,  we  think,  sufficiently  authorized  the 
court  to  charge  on  prov(Aing  the  difficulty. 
See  McCandiess  t.  State,  42  Tex.  Or.  R.  68, 
67  S.  W.  672,  for  character  of  charge  to  be 
given  on  this  subject 

We  do  not  believe  It  necessary  to  discuss 
other  matters  assigned  as  error. 

For  the  errors  discussed,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


WHITB  V.  STATE. 

<Ooart  of  Criminal  Appeals  of  Texas.    Oct  24, 

1906.    Rehearing  Denied  Dec.  12,  190a) 

1.  Criminax   Law  —  Cohtinuanob— Absbncb 

01    WiTNESB. 

An  application  for  a  continuance  to  obtain 
the  testimony  of  an  absent  witness  was  prop- 
erly denied  where  tlte  applicant  was  guilty  of 
a  lack  of  diligence,  and  tbe  expected  evidence 
was  of  an  impeaching  and  cumulative  character. 

SBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  {{  1328,  1380,  1336.] 

2.  Sahk  — Nbw   Tbiait- Newlt   Dibcovbheo 
Evidence. 

Accused  was  not  entitled  to  a  new  trial 
because  of  alleged  newly  discovered  evidence 
where  he  was  ^iity  of  a  lack  of  diligence  in 
obtaining  the  testimony  which  was  both  im- 
peachiuK  and  cumulative  in  character. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Crhninal  Law,  8g  ^18,  2328,  2331.] 

Appeal  from  Montague  County  Court;  Gea 
T.  March,  Judge. 

Jim  White  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

Ja&  A.  Graham,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  OHivlct- 
ed  of  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $25  and  20 
days'  Imprisonment  in  the  county  Jail;  hoice 
this  appeal. 

Appellant  made  a  motion  to  quash  the  In- 
formation because  there  was  no  allegation 
that  the  election  was  for  the  whole  county 
of  Montague.  We  do  not  deem  it  necessary 
to  copy  the  Information,  but  an  inspection 
thereof,  in  our  opinion,  shows  that  the  elec> 
tion  was  for  the  whole  county,  and  tbe  oomt 
did  not  erv  in  overruling  the  motion  to  quash 
said  Information.    Nor  did  the  court  err  in 


refusing  to  receive  In  evidence  the  Section. 
proceedings;  the  objection  being  made  that 
, .  it  did  not  show  the  election  was  for  the  whole 
county.  We  do  not  agree  to  this  contention. 
An  Inspection  of  the  record  will  show  tbat 
the  election  was  for  Montague  county. 

Appellant  insists  that  the  court  erred  In 
overruling  his  motion  for  continuance,  and 
In  refusing  to  grant  him  a  new  trial  based  on 
this  action  of  the  court  The  motion  for 
continuance  was  predicated  on  tbe  absoice  of 
T.  D,  Herring.  We  do  not  think  tbe  dili- 
gence to  procure  this  witness  was  sufficient 
Moreover,  the  testimony  of  said  witness  was 
of  an  Impeaching  character,  and  was  cumula- 
tive of  the  Impeachment  testimony  Introdne- 
ed  by  appellant  on  the  trial. 

Appellant  also  insisted  that  he  shonld  be 
granted  a  new  trial  on  account  of  newly  dis- 
covered evidence  of  W.  T.  Russell.  It  occurs 
to  us  that  I)y  the  use  of  reasonable  diligence 
the  testimony  of  this  witness  should  have 
been  discovered  prior  to  the  trlaL  Moreova:, 
his  testimony  was  simply  of  an  impeaching 
character,  and  would  liave  been  cumulative 
of  that  of  appellant's  witnesses  introduced 
by  him  on  the  trial 

The  witness  Oats  testified  to  the  charge 
contained  in  tbe  informaticm,  and,  although 
he  was  impeached,  the  Jury  believed  him, 
and  we  do  not  feel  authorized  to  reverse  the 
case  on  the  ground  tbat  the  evidence  does 
not  sustain  the  verdict  The  Judgment  Is 
affirmed. 


PARK  V.   STATE. 

(Gonrt  of  Criminal  Appeals  of  Texas.    Nov.  28, 

1906.) 

CanaRAi.  Law  —  Appeal  —  Rbvibw  —  Ques- 
tions OF  Fact. 

A  conviction  iiased  on  conflicting  evidence 

will  not  be  disturbed  on  appeal. . 
nSd.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  15,  Criminal  Law,  i  3076.] 

Appeal  from  Trinity  County  Court;  C 
H.  Crow,  Judge. 

H.  O.  Park  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

J.  E.  Yantls.  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Conviction  for  violat- 
ing the  local  option  law. 

There  is  nothing  suggested  for  review  In 
this  court,  except  that  the  verdict  and  Judg- 
moit  is  contrary  to  the  law  and  evidoice. 
There  is  a  direct  conflict  in  the  evidence  as 
to  whether  there  was  a  sale  of  an  intoxi- 
cant as  alleged  in  the  information.  Where 
there  are  two  theories  made  by  tbe  testi- 
mony, one  Justifying  the  conviction  and  the 
other  authorizing  an  acquittal,  the  action  of 
tbe  Jury  will  not  be  disturbed  when  they 
credit  the  testimony  for  the  state.  The  evl- 
ieace  tor  the  state  authorised  the  condn- 
sion  of  the  Jury. 
I      The  Judgment  Is  affirmed. 
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WAIjKBJR  t.  statb. 
(Oonrt  of  Criminal  Appeals  of  Texaa.    Not.  28, 

1906.) 
1  CanaiiAi.  Law— Affkai>— Bill  ov  Excep- 

Where  attorneys  for  accused  were  guilty 
at  laches  in  not  presenting  their  atatement  of 
facts  and  bills  of  exception  to  the  trial  judge 
and  county  attorney  in  time  to  have  the  same 
acted  on  and  filed  aa  the  law  required,  ac- 
enaed  was  not  entitled  to  a  reversal  on  the 
ground  that  the  court  had  deprived  him  of  a 
statement  of  facta  and  bills   of  ezceptiona. 

2.  Ihtoxicatiiio  Lkjuobs— Definition. 

In  a  prosecution  for  violating  a  local  op- 
tion law,  an  inatruction  that  alcohol  was  per 
se  an  intoxicant,  and  when  sold  as  a  con- 
coction or  as  a  beverage  or  alone  in  any  quan- 
tity would  constitute  a  violation  of  the  law, 
waa  erroneous  as  a  definition  of  intoxicating 
liquor,  which  is  a  liquor  intended  for  use  aa 
a  beverage,  or  capable  of  being  so  used,  which 
contains  alcohol  in  such  a  proportion  that  it 
will  produce  intoxication  when  taken  in  such 
qoantities  as  may  practically  be  drunk. 

[Eld.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  {  142.] 

Appeal  from  Trinity  County  Court ;  C  B. 
Gtow,  Jndge. 

Dr.  B.  T.  Walker  was  convicted  of  violat- 
ing the  local  option  law,  and  he  appeals.  Re- 
vetsed  and  remanded. 

Kenl^,  Campbell  &  Poston,  for  appellant 
i.  B.  Yantls  Aast  Atty.  Qen.,  for  the  State. 


BKXDBRSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  bis 
pnnlslunent  assessed  at  a  fine  of  $50  and  30 
days'  confinement  In  the  county  Jail. 

Appellant  complains  because  the  court  de- 
prived him  of  a  statement  of  facts  and  bills 
of  exception.  He  insists  tbat  be  used  due 
dlUgoice  to  procure  these  to  be  signed  and 
approved  by  the  judge  within  the  20  days  al- 
lowed by  law  after  the  court  adjourned  for 
the  term,  but  that  the  judge  was  either  neg- 
ligent or  willfully  deprived  him  of  tbese  by 
falling  to  act  on  the  same  within  the  time 
autborlzed  by  law.  Since  the  submission  of 
this  case  the  state  has  filed  counter  atSdavlts 
on  tbe  subject  of  diligence  in  preparing  and 
filing  tbe  statement  of  facts.  These  afflda- 
vlta  are  made  by  the  judge  and  tbe  county 
attorney.  After  reviewing  tbe  affidavits  pro 
and  con  we  do  not  believe  that  tlie  Judge  or 
tbe  county  attorney  was  lacking  In  diligence 
OD  this  subject  On  tbe  contrary,  as  it  oc- 
curs to  OS,  appellant's  attorneys  were  guilty 
of  lacbes  In  not  preparing  and  presenting 
these  to  tbe  Judge  and  the  county  attorney 
within  time  to  bave  the  same  acted  upon  and 
filed  aa  tbe  law  requires.    We  therefore  bold 


tliat  tbls  case  sbonid  not  be  reversed  on  this 
account 

We  have  examined  tbe  record  as  it  is 
presented,  in  tbe  absence  of  a  statement  of 
facta  or  bill  of  exceptions  in  order  to  deter- 
mine whether  there  was  any  reversible  error. 
It  is  shown  from  the  record  tbat  appellant 
filed  a  plea  of  former  acquittal  In  the  same 
court  which  we  tliink  was  in  proper  form 
and  presented  tbe  Issues.  The  court  appears 
to  have  struck  this  out;  but  we  are  not  in- 
formed tbe  reason  therefor.  Exception  was 
reversed  in  tbe  order  of  the  court  overruling 
.the  motion.  We  do  not  believe  tbe  court  was 
correct  in  this.  Tbe  plea  was  a  good  one, 
and  should  have  been  submitted  to  the  Jury. 

Appellant  also  excepts  to  the  charge  of  tbe 
court  in  defining  Intoxicating  liquor,  to  wit: 
"Ton  are  further  instructed  tbat  Tip-top 
is  not  per  se  an  intoxicant,  and  the  state  Is 
bound  to  show  to  your  satisfaction,  beyond  a 
reasonable  doubt,  by  legal  and  competent  evi- 
dence tbat  said  liquor  when  drank  In  reason- 
able quantities  will  produce  Intoxication,  be- 
fore you  are  warranted  in  convicting  the  de- 
fendant But  in  this  connection  you  are  fur- 
ther Instructed  tbat  alcohol  is  per  se  an  In- 
toxlcint  and  when  sold  as  a  beverage,  wheth- 
er In  a  concoction  or  alone  in  any  quantity, 
will  constitute  a  violation  of  the  law."  Tbe 
latter  portion  of  said  charge  is  objected  to. 
We  agree  with  counsel  tliat  tbls  is  not  a 
correct  exposition  of  the  law.  Intoxicating 
liquor,  as  held  by  tbls  court  Is  a  liquor  "in- 
tended for  use  as  a  beverage  or  capable  of 
being  so  used,  which  contains  alcohol  either 
obtained  by  fermentation  or  by  tbe  addltlcm- 
al  process  of  distillation,  in  such  a  propor- 
tion that  it  will  produce  Intoxication  when 
taken  In  such  quantities  as  may  practically 
be  drank."  Black  Int  Liq.  sub.  2;  Malone 
v.  State  (Tex.  Cr.  App.)  51  S.  W.  881.  The 
indictment  here  charged  the  sale  of  Tip-top, 
and  alleged  that  It  was  an  Intoxicant  Of 
course,  the  court  was  correct  in  stating  that 
it  was  not  one  of  the  known  IntoxicantB. 
But  when  he  Instructed  the  jury  if  It  con- 
tained alcohol  in  any  quantity,  regardless  of 
its  effect  on  tbe  human  stomach,  to  Intoxi- 
cate, he  committed  error  against  appellant 
The  motion  for  new  trial  reserved  this  ex- 
ception, and  in  our  view,  r^iardless  of  any 
statement  of  facts,  as  this  question  is  pre- 
sented. It  would  be  sufficient  to  reverse  this 
case;  and  tbls,  although  the  court  may  have 
given  a  sufilcient  definition  of  an  intoxicat- 
ing liquor  elsewhere  In  the  charge.  This 
charge  was  liable  to  confuse  tbe  Jury,  and 
was  directly  pertinent  to  tbe  case. 

The  Judgment  is  reversed  and  the  cause 
remanded. 
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JOHNSON  T.  STATH. 

(Cooit  of  Criminal   Appe&la  of  Texas,     Nor. 
21,  1906.  aeheariac  Denied  Dec.  12,  1906.) 

1.  BUBQLiAT  —  BVIDEItOI  —  POSSKSSIOIf     OT 
STOUR   PBOPKBTT— iNSIBUOnOK. 

Defendant  was  foond  in  poaaeaslon  of  a 
pair  of  trousen  identified  as  those  taken  from 
a  burglarised  lioaaa  abtmt  a  week  preTionsly. 
Thereafter,  and  sabsequent  to  iLis  arrest,  cloth- 
ing was  burned  by  prisoners  at  the  jail  where 
he  was  confined,  and  the  state's  testimony 
suggested  that  it  might  lutve  been  the  identi- 
fied property.  Another  pair  of  trousers  were 
taken  from  the  defendant,  but  the  prosecnting 
witness  denied  that  they  were  the  ones  identi- 
fied. HeldL  that  it  was  not  error  to  instruct 
the  Jury  that,  If  the  house  was  burglarized, 
the  projperty  stolen  therefrom  was  found  in  the 
possession  of  defendant,  and  he  gave  no  rea- 
sonable account  of  his  possession,  the  fact  of 
possession  taken  in  connection  with  other  facts 
was  sufficient  to  show  defendant's  guilt. 

n  Note.— For  csaes  in  p<rfnt,  see  Cent  Dig. 
I,  BurgUry,  |   118.] 

2.  Sahe. 
An  instruction  to  acquit  defendant  it  the 

lury  found  that  he  purchased  the  property 
Joond  in  his  possession  and  claimed  to  have 
been  stolen,  or  if  they  had  reasonable  doubt 
as  to  a  purchase,  and  to  acquit  if  they  believed 
tiie  property  claimed  to  have  been  taken  was 
purchased,  whether  it  was  the  same  taken  or 
not,  was  aufficient;  it  not  being  necessary  to 
direct  the  jury's  attention  to  the  controversy  as 
to  the  identity  of  the  property  with  that  stolen. 

Appeal  from  District  Court,  Smitb  County; 
B.  W.  Slmpeon,  Jad«e. 

Monroe  Johnson  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

McCord  &  Bnllocb,  for  appellant  J.  B. 
Yantis,  Asst  Atty.  Gen.,  for  tlie  State. 

HSO^DERSON,  J.  Appellant  was  convict- 
ed of  burglary  of  a  private  residence,  and 
his  puniahment  fixed  at  12  years'  confinement 
in  the  penitentiary ;  hence  this  appeal.  This 
is  the  second  appeal  of  this  case.  The  facts 
are  substantially  tlie  same  as  on  the  former 
appeal.    Johnson  v.  State,  96  S.  W.  45. 

The  only  question  presented  for  oar  oon- 
sideraticm  is  the  charge  of  tbe  oonrt,  and  the 
fallnre  of  the  court  to  give  certain  charges 
appellant  insists  should  have  been  given. 
The  charge  on  recent  possession  was  in  sub- 
stantial compliance  with  the  form  laid  down 
In  Wheeler  v.  State,  34  Tex.  Cr.  R.  860,  30 
S.  W.  913,  and  we  think  was  sufficient.  Some 
qnestloa  is  made  to  the  effect  that  there  was 
proof  that  the  pants  found  in  the  possession 
of  appellant  were  not  the  pants  belonging  to 
prosecutor,  and  which  were  taken  from  the 
burglarized  bouse.  The  proof  on  tills  point 
was  about  in  this  wise:  About  a  week  after 
the  burglary,  appellant  came  Into  the  store 
of  prosecutor,  who  observed  the  pants  he 
had  on,  and  accused  appellant  of  having  on 
his  pants;  made  some  examination  of  them, 
and  from  certain  marks  on  the  pants  identi- 
fied them  as  his,  and  testified  directly  to  the 
identification.  Subsequent  to  this,  appellant 
was  arrested  and  placed  in  jail.  Some  two 
or  three  days  thereafter  a  pair  of  pants  was 


taken  from  him  at  the  jail,  and  carried  to 
the  prosecutor,  who  at  once  stated  that  they 
were  not  his  pants,  and  not  those  he  bad 
previously  Identified.  The  state  Introduced 
some  testimony  showing  that  some  clothlnK 
had  been  burned  by  the  prisoners,  after  ap- 
pellant was  placed  in  jail.  The  testimony 
suggested  that  such  clothing  may  have  l>een 
the  pants  of  prosecutor  which  were  burned. 
Now,  on  this  state  of  case,  the  court  instruct- 
ed the  jury,  before  tbey  could  convict  ap- 
pellant, tliat  they  must  believe  that  the  pri- 
vate resldoice  of  prosecutor  was  burglari- 
ously entered,  and  that  certain  property  was 
stolen  therefrom,  and  that  recently  there- 
after appellant  was  found  hi  the  personal 
possession  of  the  same,  and  gave  a  reason- 
able account  of  his  possession,  etc.,  to  acquit 
him.  If  he  did  not  give  an  account  of  his 
possession,  etc.,  they  could  take  the  fact  of 
the  possession  of  the  property,  in  connection 
with  all  the  other  facts  and  circumstances, 
and  If  they  found  beyond  a  reasonable  doubt 
that  appellant  was  guilty  of  the  burglary, 
to  convict  him.  This  charge  required  the 
specific  property  taken  from  the  burglarized 
building  to  be  identified  as  in  the  personal 
possession  of  appellant,  and  this  was  fol- 
lowed by  the  charge  on  circumstantial  evi- 
dence We  believe  that  this  was  a  sufficient 
presentation  of  the  case  on  the  part  of  the 
state;  that  is,  it  sufficiently  required  the 
Jury,  before  they  could  convict  appellant  to 
find  that  he  was  in  possession  of  the  identical 
pants  taken  from  the  burglarized  premises. 
The  court  also  instructed  the  jury  on  expla- 
nation of  his  possession  of  the  specific  prop- 
erty, which  consisted  of  appellant's  state- 
ment at  the  time  that  he  purchased  the  pants. 
The  court  also  gave  a  charge  directly  on 
purchase,  to  the  effect.  If  ai^ellant  purchased 
the  pants  claimed  by  the  state  to  have  been 
taken  from  the  private  residence  of  the  pros- 
ecutor, or  had  a  reasonable  doubt  thereof, 
to  acquit  appellant  Of  course,  under  these 
charges,  the  jury  had  to  believe  that  appel- 
lant was  found  in  possession  of  the  identical 
pants  of  prosecutor,  before  they  could  take 
that  circumstance  against  him.  If,  on  tbe 
other  hand,  they  believed  that  the  pants 
claimed  by  the  state  to  be  taken,  were  In 
fact  purchased  by  appellant,  whether  they 
were  the  Identical  pants  taken  from  the 
burglarized  premises,  or  other  pants,  to  ac- 
quit appellant  We  believe  that  the  charge 
as  given  was  ample  to  protect  all  of  appel- 
lant's rights  In  the  premises,  and  that  it 
was  not  necessary  to  directly  call  the  jury's 
attention  to  the  controversy  as  to  the  iden- 
tlty  of  the  pants. 

We  believe  that  the  proof  sufficiently  show- 
ed a  nighttime  burglary.  It  was  not  neces- 
sary to  show  that  the  doors  were  open  or 
any  of  the  windows  were  up  the  morning 
succeeding  the  burglary.  The  testimony  suf- 
ficiently showed  that  the  pants  were  In  the 
bouse,  and  in  the  room  alleged  to  have  been 
burglarized  on  the  night  of  the   burglary. 
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Tber  were  not  actually  missed  until  the 
next  evening,  but  the  circumstances,  we 
think.  Indicate  sufficiently  that  tbey  mnat 
bare  beoi  taken  during  the  night,  by  openlnc 
the  door,  and  slipping  In,  and  afterwards, 
coming  out,  the  door  was  reclosed.  Under 
oar  view  of  the  evidence,  this  being  a  case 
of  drcnmstantlal  evidence,  we  believe  It  la 
snffldent  to  warrant  the  conviction. 

There  being  no  error  In  the  record,  tht 
Judgment  is  affirmed. 


BONUKA  V.  8TATB. 

(Court  of  CMmlnal  Appeals  of  Texas.    Nov.  28, 

1906.) 

CUMIRAI;    IiAW  —  APPXAI.  —  BKVISW— HAXK  • 
USB  XiBBOB— IRBTRUOTTONS. 

In  a  proaecatlon  for  receiving  and  con- 
cealing stolen  property  found  In  defendant's 
itore,  the  defense  was  that  when  the  goods  were 
broo^it  there  defendant  was  not  at  the  store, 
bat  that  his  wife  granted  a  certain  petaon  per- 
mission to  leave,  over  night,  certain  packages 
which  ctmtained  the  goods  stolen.  Held,  that 
a  charge  making  defendant's  conviction  depend 
on  his  liavlng  received  and  concealed  goods  ac- 
quired by  theft,  knowing  them  to  have  been 
stolen,  and  forbidding  the  Jary  to  convict  if 
ihey  believed  the  property  was  stolen,  carried  to 
defendant's  store,  and  there  left  for  the  night 
with  permission  of  defendant's  wife,  to  be  called 
for  In  the  morning,  was  not  prejudicial  to 
defendant,  and  hence  was  not  ground  for  le- 
venal  under  the  amendment  to  article  723, 
Code  Cr.  Proc.  1885  (Laws  1897,  p.  17,  c.  21), 
providing  that  harmless  error  Is  not  ground  for 
lerenal,  though  excepted  to  at  the  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  l!i.  Criminal  Law,  H  ^164-4160.] 

Appeal  from  District  Court,  J^eiaoo 
County ;  L.  B.  Hlghtower,  Jr.,  Judge. 

Frank  Bonnra  was  convicted  of  receiving 
and  concealing  stolen  property,  and  appeals. 
Affirmed. 

McDowell  &  Dnffle  and  Teagle  &  Oonley, 
for  appellant  J.  B.  Mantis,  Asat  Atty.  Oen., 
for  the    State. 

DAYIDSON,    P.   J.    Appellant   was   con- 

rlcted   of   receiving   and   concealing   stolen 

pnqwrty,  and  bis  punishment  fixed  at  a  fine 

.  of  g2S0  and  12  months'  oonflnemoit  In  the 

county  Jail. 

It  la  necessary  to  make  a  brief  statement 
of  facts,  in  order  to  reach  the  question 
suggested  for  consideration.  Campbell  (a 
policeman  in  Beaumont)  testified  that,  stand- 
ing In  the  saloon  taking  a  drink  with  Frank 
CoUlna  and  Jim  Moore,  he  heard  Moore  re- 
mark to  Collins:  "Have  you  got  the  key?' 
Collins  said,  "Shut  up;  don't  you  see  Bill 
tttere,"  referring  to  policeman  Campbell.  Col- 
lins and  Moore  Immediately  went  to  the  rear 
of  the  saloon,  sat  down  and  engnged  in  con- 
versation. Policeman  Campbell  secreted  him- 
adf  so  a>  to  overbear  the  conversation,  whlcb 
was  to  the  effect  that  Moore  said  to  Collins, 
take  one  load  out  oa  Magnolia  avenue,  and 
the  other  on  College  street  He  also  heard 
them  talking  about  having  Jackson's  wagcn 


to  do  the  hauling.  Presently  the  two  got 
up  and  left  Moore  and  Collins  were  work- 
ing for  the  Steadmans.  The  testimony  de- 
velops the  fact  that  later  on  (Tolllns  got  Jack- 
son Sterling's  wagon,  drove  around  to  the 
Steadmans,  and  Moore  brought  ont  five  boxes 
of  eggs,  put  in  the  wagon,  and  CJolllns  hauled 
and  delivered  them  at  the  back  door,  on  a 
side  street  of  appellant's  store.  Without 
going  Into  a  detailed  statement  of  the  facts. 
It  Is  shown  that  the  policeman  Campbell  and 
others  were  placed  on  duty  and  were  watch- 
ing the  movements  of  Collins  and  Moore  un- 
til Ck>llln8  delivered  the  boxes  of  eggs  to 
appellant  Whereupon  Campbell  arrested 
Collins.  Collins  turned  state's  evidence  and 
testified  that  prior  to  this  transaction,  ap- 
pellant had  ridden  with  him  In  the  delivery 
wagon,  of  which  Collins  was  the  driver,  and 
suggested  to  him  that  he  deliver  to  him 
extra  freight,  and  that  he  (appellant)  would 
pay  him  for  It  and  nobody  would  ascertain 
the  fact.  Campbell  testified  that  be  fol- 
lowed and  shadowed  Collins  In  hie  move- 
ments on  the  night  the  property  was  de- 
livered at  appellant's  back  door ;  saw  Collins 
take  the  boxes  out  of  the  wagon,  and  that 
they  were  pulled  inside  of  appellant's  store 
by  some  one  whom  he  could  not  see.  Two 
policemen,  who  testified  In  the  case,  stated 
that  they  went  to  appellant's  house  that 
night  first  to  his  store  and  failed  to  find 
him.  It  being  closed  for  the  night  then 
to  bis  residence,  a  short  distance  away,  and 
aroused  him;  and  Inquired  of  him  If  any 
boxes  or  goods  or  bundles  had  been,  left  with 
him  that  night  at  the  store.  This  appellant 
denied.  They  carried  him  over  to  the  store 
and  opened  It  and,  while  looking  In  the 
store,  the  wife  of  appellant  came  over,  and 
she  and  her  husband  talked  In  their  lan- 
guage (whlcb  was  foreign  to  Eingllsh),  and 
finally  the  eggs  were  discovered  and  taken 
away.  On  the  trial  of  the  case  appellant 
and  his  wife  both  testified  that  appellant 
was  side  at  the  time,  suffering  with  rheuma- 
tism in  the  foot,  and  was  not  at  the  store 
that  night.  The  wife  testified  that  she  was 
there,  and  that  Collins  came  there  and  asked 
the  privilege  of  leaving  some  bundles  until 
the  next  morning;  It  being  a  dark  night  and 
perhaps  raining,  and  that  he  could  not  de- 
liver them  to  the  proper  party.  She  ac- 
ceded, and  Collins  placed  the  bundles  In  the 
store.  She  gave  no  description  of  the  bund- 
les or  what  was  left  by  Collins  further  than 
as  Is  stated.  Perhaps  this  Is  a  sufficient 
statement  of  the  case  without  going  Into 
detail. 

The  court  charged,  among  other  things, 
after  giving  the  definition  of  theft  >*  fol- 
lows; "In  order  to  warrant  a  conviction  for 
receiving  and  concealing  stolen  property.  It 
must  be  made  to  appear  by  the  evidence, 
satisfactory  to  the  Jury,  beyond  a  reason- 
able doubt:  (1)  That  the  property  alleged  to 
have  been  stolen  was  acquired  by  theft 
(2)  That  the  defendant  knowing  It  to  have 
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been  stoloi,  received  and  concealed  tbe  same. 
If  eltber  one  of  these  two  essential  elements 
ara  wanting,  then  the  defendant  cannot  be 
convicted,  and  Is  entitled  to  be  acquitted." 
In  regard  to  appellant's  defensive  theory,  the 
court  charged  the  Jury  that,  although  they 
"should  believe  that  the  property  was  stolen 
by  Collins,  and  was  carried  by  him  to  the 
store  of  defendant,  and  that  the  property, 
with  the  permission  of  the  defendant's  wife, 
wae  left  by  Frank  Collins  In  the  store  for 
the  night,  to  be  again  called  for  In  the  morn- 
ing, you  could  not  convict  defendant  for 
that  reason,  and.  If  you  so  find  the  facts  to 
be,  you  must  acquit  the  defendant,  or,  if 
upon  this  point  you  have  a  reasonable  doubt, 
you  will  acquit  the  defendant"  He  farther 
charged  on  circumstantial  evidence  and  on 
the  necessary  corroboration  of  the  testimony 
of  Frank  Collins.  Frank  Collins  had  testi- 
fied. In  addition  to  the  previous  conversation 
with  appellant,  that  be  bad  carried  the  five 
boxes  of  eggs  to  appellant,  who  had  received 
them.  Appellant  excepted  to  the  charge  of 
the  court  and  requested  a  charge  to  the  ef- 
fect that,  before  they  could  convict  appel- 
lant of  receiving  and  concealing  the  stolen 
property,  that  reception  and  concealment 
must  be  accompanied  by  a  criminal  Intent, 
etc.  The  court  refused  to  give  the  special 
Instruction,  We  are  referred  to  the  case  of 
Arcla  V.  State,  26  Tex.  App.  193,  9  S.  W.  685, 
in  support  of  appellant's  proposition  that  the 
charge  of  the  court  was  deficient  and  there 
was  error  In  refusing  the  special  Instruction. 
It  will  be  noted  in  the  Arcla  Case,  that  the 
court  said:  "That  the  criminal  Intent  is 
necessary  In  order  to  constitute  the  olfense 
of  receiving  and  concealing  stolen  property." 
The  court  omitted  to  charge  specifically  that 
idea  In  the  charge,  which  the  court  said 
might  have  been  error.  But  they  farther 
say  It  may  have  been  harmless,  and,  had 
it  not  been  excepted  to,  might  not'  have  been 
error  for  which  the  conviction  would  be  dis- 
turbed. The  rule  at  tbe  time  of  the  rendi- 
tion of  the  opinion  in  Arcia's  Case  was  dif- 
ferent from  what  it  is  now.  The  amend- 
ment to  article  723  of  tbe  Code  of  Criminal 
Procedure  of  1895  (Laws  1897,  p.  17,  c.  21) 
expressly  provides  that,  if  the  error  Is  not 
calculated  to  injure  the  accused.  It  will  not 
constitute  ground  for  reversal,  even  if  ex- 
cepted to  at  the  time  of  the  trial  or  In  motion 
for  new  trial.  Arcia's  Case  says  that  this 
omission  may  not  have  been  harmful.  Ap- 
plying the  rule  laid  down  In  the  Arcla  Case 
to  the  decisions  now  In  vogue  under  article 
723,  the  Arcla  reversal  would  not  have  oc- 
curred npon  that  ground.    Bat,  going  fur- 


ther, If  there  was  any  qaestlon  of  tlie  ac- 
cused not  having  the  criminal  intention,  as- 
put  by  the  court's  charge.  It  arose  from 
the  fact  that  appellant  and  his  wife  stated 
that  the  goods  were  left  there  by  Collins 
for  convenlrace  during  tbe  night,  to  be  taken 
by  him  next  morning  and  delivered  to  ttie 
proper  parties.  This  was  submitted,  as 
above  stated.  In  the  direct  charge  by  the 
court,  so  that  appellant's  rights  were  guard- 
ed upon  bis  defensive  theory  by  a  direct  ap- 
plication of  the  law  to  the  appellant's  de- 
fensive theory.  Whatever  may  have  been 
the  status  of  tbe  decisions  prior  to  article 
723,  and  for  some  time  subsequent  to  its 
amendment,  it  Is  now  well  settled  that,  in 
order  to  constitute  reversible  error,  the  er- 
ror must  be  calculated  to  injure  appel- 
lant We  do  not  believe  that  the  omission 
of  the  court  to  charge  In  specific  language- 
that  the  criminal  Intent  was  necessary,  un- 
der the  peculiar  condition  of  this  record, 
is  such  an  error  as  will  require  a  reversal. 
The  state  made  a  strong  case,  and  appel- 
lant met  It  by  testimony  of  himself  and  his 
wife,  as  above  stated,  that  the  goods  were 
permitted  to  be  left  there  during  the  night 
to  be  carried  away  by  Collins  in  the  morning. 
The  Jury  were  Instructed  that.  If  it  was  true, 
or  there  was  a  reasonable  doubt  about  It, 
to  acquit  We  are  of  opinion,  as  presented, 
there  is  no  such  error  as  requires  a  re- 
versal. 

Farther  criticism  of  the  charge  is  urged — 
that  the  court  did  not  submit  the  explana- 
tion of  appellant  We  do  not  agree  with 
this  contention.  The  court  directly  charged 
the  Jury,  If  Collins  left  the  goods  at  appel- 
lant's store  as  contended  by  appellant  to- 
be  carried  away  the  next  morning,  then  he 
would  not  be  guilty  of  receiving  and  con- 
cealing stolen  property,  and,  if  they  so  be- 
lieved, to  acquit  This  presented  the  only 
explanation  ofTered  by  appellant  This  was 
testified  on  the  trial.  Appellant  contended 
by  his  own  testimony,  and  that  of  his  wife, 
that  they  made  such  statement  to  the  officer 
at  the  time  they  went  into  the  store,  shortly 
after  Collins  left  the  goods.  This  was  de-, 
nled  by  the  officers,  but  the  statement  appel- 
lant claims  occurred  at  the  store  when  the 
officers  were  there  Is  the  same  as  that  tes- 
tified on  the  trial.  Therefore  the  charge  of 
the  court  submitting  this  theory,  sufficiently 
presented  appellant's  defensive  matter.  We 
think  the  evld«ice  fully  justified  the  verdict 
of  the  Jury. 

There  bebig  no  error  of  sufficient  impor- 
tance to  reverse  the  Judgment  it  la  af- 
firmed. 
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DIOKBT  T.  STATU 
(Ooatt  of  GMmiiua  Appeals  of  Tnai.    Vvf.  21, 

L  GBnORAI.  liAW  —  Appkai.  —  Bkoobd  — 
BuxB  or  Kzokfuorb  —  SnmaiKNOT. 
A  notation  on  tbe  docket,  after  the  presen- 
tatioii  of  an  application  for  continoance  of  a 
criminal  case,  reading,  "Third  application  for 
coDtinuanoe  oveirnled,  to  which  defendant  ex- 
eepl^"  ia  not  a  bill  of  exceptions,  under  the 
roles  of  the  Coort  of  Criminal  Appeals,  and 
cuinot  be  considered  on  appeal. 

2.  Sahx— Absionkents  ot  Eteo»— SFBomoA.- 
noN  or  Bbbob  in  iNBTBuonoR. 

Complaint  that  a  paragraph  of  the  diarge 
ia  misleading,  and  is  luelT  to  mislead  and  not 
applicable  to  the  facts,  is  too  general  as  a 
gzoaod  of  exception  to  be  considered  on  appeal. 
[Ed.  Note.— For  caaee  in  point,  see  Gent  Dig. 
VOL  15.  Criminal  Law,  i  2^] 

3.  HOlflOIDB— iRnBUOnORB— STTmOIXNCY. 

Inatmctiona  in  a  murder  trial  are  not 
subject  to  critidsm,  aa  failing  to  charge  that 
defendant  had  the  right  to  parsue  bis  adversanr 
until  all  appearance  of  danger  had  ceased, 
which  state  that  defendant  "had  the  right  to 
so  act  until  all  appearance  of  danger  was 
{nssed." 

Appeal  from  District  Coort,  Leon  Connty; 
Cordon  Boone,  Judge. 

Clabe  Dldcey  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Affirmed. 

A.  G.  Greenwood,  for  appellant  J.  B. 
Tantia,  Aast  Atty.  <3en.,  for  tbe  State. 

BROOKS.  J.  Appellant  was  convicted  of 
murder  in  tbe  second  degree,  and  his  pnnlsb- 
ment  fixed  at  15  years'  confinement  In  tbe 
poiitentiary. 

The  first  complaint  Is  that  the  court  erred 
fai  overniling  bis  motion  for  continuance. 
There  is  no  bill  of  exertions  reserved  to  this 
mling  of  the  court  After  appellant  presented 
his  application  for  continuance,  the  court 
noted  on  his  docket:  "Third  application  for 
contlnuanoe  overruled,  to  which  defendant 
vaxptB."  This  Is  in  no  sense  a  bill  of  excep- 
tions, under  any  of  tbe  rules  of  this  court 
Consequently  we  cannot  consider  tbe  motion 
for  continuance. 

Appellant  complains  that  tbe  court  erred 
in  paragraph  23  of  his  charge  to  the  Jury, 
"tar  it  is  misleading  and  is  likely  to  mislead 
tbe  minds  of  the  Jury,  and  is  not  applicable  to 
tbe  facts  adduced  upon  tbe  trial  of  said 
cause."  Tbe  charge  complained  of  reads: 
It  from  tbe  evidence  you  I)elleve  defendant 
killed  Bob  Blackwell,  but  at  tbe  time  of  so 
doing  deceased  bad  made  or  was  making  an 
attack  on  him  (said  defendant),  or  was  mak- 
ing an  attack  on  tbe  said  TroUis  Dickey, 
whidi,  from  tbe  manner  and  character  of  It, 
caused  bim  to  have  a  reasonable  expectation 
or  fear  of  death  or  serious  bodily  Injury, 
dtber  on  his  own  account  or  on  account  of 
tbe  said  Trollls  Dickey,  and  that,  acting  under 
snch  reasonable  expectation  or  fear,  tbe  de- 
fendant killed  deceased,  you  will  acquit  tbe 
defendant."  In  tbe  first  place,  we  desire  to 
tj  that  tbe  criticism  of  tbe  charge  is  too 


general.  To  state  tbat  the  charge  Is  mislead- 
ing, and  la  likely  to  mislead  and  not  ap- 
plicable to  tbe  facts,  is  too  general  as  a 
ground  of  exception  for  this  court  to  consider. 
Furthermore,  the  charge  Is  applicable  to  tbe 
facts.  We  cannot  see  how  or  in  what  way  it 
was  misleading. 

Tbe  third  complaint  is  that  tbe  court  erred 
in  its  charge  in  this:  that  tbe  court  ought 
to  have  charged  that  defendant  bad  tbe  right 
to  pursue  bis  adversary  until  all  appearances 
of  danger  bad  ceased,  which  was  vitally  im- 
portant to  defendant  We  find  this  criticism 
is  not  correct  Tbe  court  did  charge  tbe  Jury : 
"He,  tbe  said  Clabe  Dickey  (defendant),  had 
tbe  right  to  so  act  until  all  danger  or  appear- 
ances of  danger  was  passed." 

Tbe  next  complaint  is  that  tbe  court 
charged  affirmatively  on  the  facts  which 
establish  the  guilt  of  appellant,  but  failed 
to  charge  affirmatively  the  defense,  and  left 
the  Jury  only  the  consideration  of  the  grounds 
upon  which  they  could  convict  defendant,  but 
failed  to  charge  upon  tbe  converse  of  the 
proposition.  This  criticism  is  not  correct. 
Tbe  court  affirmatively,  positively,  and  un- 
equivocally presented  all  of  appellant's  de- 
fenses. Tbe  charge  as  a  whole  is  an  admir- 
able presentation  of  the  law  to  the  facts. 
The  evidence  amply  warranted  the  verdict 
of  tbe  Jury. 

Finding  no  error  in  the  record,  tbe  Judg- 
ment is  affirmed. 


PARNELL  v.  STATB. 
(Oonrt  of  Criminal  Appeals  of  Texas.    Nov.  21, 

1.  Obixinai.  Ljlw  —  Tbiai.  —  Codeitpdantb 
—  Pbkseroe. 

In  a  prosecution  for  bomidde,  it  was  not 
error  for  the  court  to  refuse  to  permit  others 
separately  indicted  with  defendant  to  be  in 
tbe  courtroom  dnrinc  defendant's  trial.  In  or> 
der  to  aid  defendanrs  counsel  in  the  cross-ex- 
amination of  witnesses. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  ll5&] 

2.  SaUX  — BVIDENOS— SUBSKQUICKT  DxCIiABA- 
TIOH. 

In  a  prosecution  for  homicide.  It  was  error 
to  permit  evidence  of  conduct  and  statements 
of  two  persons  8eparatei}r  indicted  with  defend- 
ant, which  occurred  in  his  absence  a  long  time 
after  the  killing. 

[Eld.  Note.— For  cases  in  point  see  CJent.  Dig. 
vol.  14,  Criminal  Law,  !!  821,  1003.] 

3.  Samk. 

Where  defendant  and  F.  were  separately 
indicted  for  killing  deceased,  it  was  improper 
to  permit  the  state  to  prove,  as  aKainst  defend- 
ant, tbe  kind  of  a  hat  F.  had  on  after  the  diffi- 
culty. 

4.  HoiaoiDB—lNTKNT— Instructions. 

In  a  prosecution  for  homicide,  instructions 
which  in  effect  authorized  the  jury  to  impute 
the  condition  of  the  minds  of  defendant's  as- 
sociates to  him,  without  regard  to  whether  he 
was  a  principal  of  the  first  or  second  degree,  or 
whether  he  was  acting  without  knowledge  of 
their   evil  Intent  were  erroneous. 
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5.  Samk. 

In  a  proaecatlon  for  homicide,  an  instruc- 
tion tliat  if,  at  the  time  of  tlie  icIIUnx,  defendant 
was  a  principal  thereto,  and  self-possessed  and 
capable  of  contemplating  the  consequence  of 
his  own  act,  he  would  be  Kullt;  of  marder  in 
the  fint  degree,  was  erroneous,  since  the  kill- 
ing might  be  legally  justifiable,  though  defend- 
ant committed  the  act  while  entirely  self-possess- 
ed and  capable  of  contemplating  the  consequen- 
ces thereof. 
0.  Samc. 

An  instruction  that  If  defendant  was  a 
principal  to  the  killing,  and  that  when  he  con- 
sented to  be  a  principal  his  mind  was  calm  ana 
sedate,  he  would  be  guilty  of  murder  In  the  flrst 
degree,  was  erroneous,  as  ignoring  the  fact  that 
those  associated  with  defendant  in  the  killing 
might  be  guilty  of  murder  in  the  first  degree 
and  defendant,  though  acting  with  them,  might 
be  guilty  of  some  other  degree  of  homicide,  or 
of  no  offense  at  all. 

7.  Same— DerENSE  of  Rhlative. 

Defendant,  without  knowledge  of  a  previous 
difficulty  between  deceased  and  his  son,  on 
being  advised  that  deceased  was  about  to  kill 
the  son,  hurried  to  his  rescue,  in  company  with 
S. ;  each  believing  that  the  son  was  in  danger  of 
death  or  serious  bodily  injury.  Defendant  and  S. 
struck  deceased  with  pistols,  and  in  the  difficulty 
that  followed  deceased  was  killed.  Held,  that 
defendant  and  S.  eadi  had  the  same  right  to 
defend  the  life  of  defendant's  son  as  he  had 
himself,  and,  if  they  used  no  more  force  than 
was  necessary  to  relieve  the  son  from  danger  of 
serious  injury,  or  deafh,  defendant  was  guilty 
of  no  offense. 

8.  Same— lN8TBUcnoN8. 

In  a  prosecution  for  homicide,  an  instruc- 
tion that  If  the  jury  believed  beyond  a  reason- 
able doubt  that  defendant,  acting  alone  or  with 
another  or  others  as  a  principal,  with  a  deadly 
weapon  reasonably  calculated  and  likely  to 
produce  death  by  the  mode  and  manner  of  its 
use,  in  a  transport  of  passion,  aroused  without 
adequate  cause  and  not  in  defense  of  another, 
did  thereby  kill  deceased,  defendant  was  guilty 
of  murder  in  the  second  degree,  was  erroneous, 
as  charging  defendant  with  the  intent  that 
may  have  actuated  the  other  participants  in 
the  tragedy,  regardless  of  bis  knowledge  thereof. 

9.  Same— Sklf-Detensk. 

Where  defendant  interfered  in  a  difficulty 
between  his  son  and  deceased,  without  knowledge 
as  to  who  provoked  such  difficulty,  defendant 
had  a  perfect  right  of  self-defense. 

10.  Same. 

Where,  In  a  prosecution  for  the  killing  of 
deceased  by  defendant  in  defense  of  defendant's 
son,  the  evidence  showed  provocation  for  th« 
difficulty  on  the  part  of  the  son  and  that  defend- 
ant knew  such  fact,  the  court  should  have  char- 
ged that,  if  defendant  provoked  the  difficulty 
with  the  apparent  intent  to  kill,  then  the  right 
of  self-defense  would  be  forfeited,  but,  if  he 
provoked  it  without  such  intent,  he  was  guilty 
of  no  higher  offense  than  manslaughter. 

Appeal  ftom  District  Court,  Henderson 
County:   B.  H.  Grardner,  Judge. 

J.  M.  Pamell  was  convicted  of  murder  In 
tbe  second  degree,  and  be  appeals.  Reversed 
and  remanded. 

A.  O.  Oreenwood,  O.  W.  Allison,  Faulk 
&  Faulk,  and  Watklns,  Green  &  Richardson, 
for  appellant.  J.  E.  Tantis,  Asst  Atty.  Oen.. 
for  the  State. 


BROOKS,  J.  This  conviction  was  for 
murder  in  tbe  second  degree,  with  five  years 
in  tbe  penitentiary  fixed  as  the  punishment 


Appellant,  Tom  Snowden,  Wlnton  Pamell. 
and  Bd  Fancber  were  separately  Indicted 
for  the  murder  of  Wash  Roberts.  The  evi- 
dence shows  that  deceased  bad  been  drink- 
ing some,  and  went  to  the  depot  at  Poyner, 
Henderson  county,  late  in  tbe  afternoon  of 
December  2,  1905,  where  be  met  WintoD 
Pamell  and  Ed  Fancber,  both  of  whom  were 
quite  drunk.  A  few  moments  after  deceased 
arrived  at  the  depot  he  and  Winton  Pamell 
became  involved  in  a  dl£BcnIty,  which  ap- 
pears to  have  been  started  and  provoked  by 
either  Wlnton  Pamell  or  Fancber.  Deceased, 
who  had  been  assaulted  by  Winton  Pamell, 
pushed  Winton  off  tbe  depot  platform  at 
least  twice,  and  finally  deceased  got  Wiuton 
Pamell  down  upon  the  ground  and  was  sit- 
ting astride  of  him.  The  testimony  for  ap- 
pellant shows  that  deceased  was  attempting 
to  strike  Wlnton  Pamell  with  an  open  knife, 
and  that  his  son  had  the  right  hand  of  de- 
ceased, holding  it  with  both  of  his  hands. 
All  of  tbe  testimony  admits  that  deceased 
was  on  top  of  Winton  Pamell.  The  state's 
testimony  does  not  show  that  he  had  n 
knife.  At  this  juncture  a  boy  went  to  the 
mill  of  appellant,  some  40  or  SO  yards  frona 
the  depot,  and  informed  appellant,  who  was 
standing  at  the  door  of  tbe  mill,  with  Snow- 
den, that  Wash  Roberts  (deceased)  bad  bis 
son  down,  killing  bim,  and  requested  appel- 
lant to  run  down  to  tbe  depot  quickly.  Ap- 
pellant ran  to  the  depot,  accompanied  by 
Snowden.  Immediately  upon  approaching 
deceased,  wbo  was  on  top  of  bis  son,  appel- 
lant drew  bis  pistol  and  struck  deceased 
across  tbe  bead,  knocking  him  off  of  his  son. 
Some  of  the  evidence  shows  that  Snowden 
also  bit  deceased  at  tbe  time  appellant  did, 
and  It  was  the  result  of  the  blows  of  both  ap- 
pellant and  Snowden  that  caused  deceased  to 
be  knocked  oflF  of  the  person  of  Winton  Pam- 
ell (appellant's  son).  Immediately  upon  de- 
ceased having  been  struck  with  the  blows  on 
tbe  head  as  stated,  be  arose  and  started  at 
Tom  Snowden  with  a  knife,  as  the  testimony 
oa  the  part  of  tbe  defense  shows.  Snowden 
shot  deceased,  from  which  wound  tbe  physi- 
cians testified  that  be  died.  There  Is  some 
testimony  that  appellant  shot  bis  pistol, 
but  no  witness,  as  we  understand  the  facts, 
swears  that  he  shot  at  any  one,  but  merely 
that  he  fired  bis  pistol.  At  any  rate,  there 
is  no  testimony  that  appellant  at  any  time 
fired  at  deceased.  The  record  does  not  show 
any  fact  indicating  that  appellant  knew  any- 
thing about  the  fact  that  his  son,  Fancber, 
and  deceased  were  at  the  depot,  or  that  be 
knew  anything  about  tbe  difficulty  between 
deceased  and  his  son,  until  informed  by  tbe 
boy,  while  standing  at  the  mill,  that  de- 
ceased had  his  son  down  killing  him.  There 
Is  some  testimony  In  tbe  record  that  de- 
ceased, some  time  before  tbe  killing,  went  to 
appellant's  mill  and  protested  against  the 
employment  of  a  negro  by  appellant  As  to 
whom  this  dlflSculty  was  between,  or  bow  It 
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Ofiglnated,  tr  what  was  the  motive  prompt- 
ing daoeased  In  the  difflcnlty,  Is  not  disdoeed 
bj  the  record.  Be  this  as  it  may,  there  Is 
no  tBBtimony  In  this  record  that  connects 
appdlant  with  the  motive,  animus,  pnrpose, 
or  Intent  of  his  son,  Winton,  before  or  at 
tite  time  of  tiie  dlfflcolty,  wliich  resulted  In 
the  death  of  deceased. 

Appellant's  first  assignment  complains  that 
the  court  erred  In  refusing  his  request,  made 
at  the  beginning  of  the  trial,  with  his  co- 
defendants,  to  wit;  Winton  Pamell  and  Ed 
Fancher.  who  were  confined  In  the  county 
jail,  by  permitting  them  to  be  In  the  court- 
room daring  the  progress  of  the  trial,  in 
order  that  appellant  and  his  counsel  might 
successfully  cross-examine  the  witnesses  who 
were  to  testify  to  the  acts  and  declarations 
of  said  above-named  parties.  In  this  there 
was  no  error,  since  appellant  could  coater, 
both  before  and  during  the  trial,  with  said 
parties  In  jail  as  to  what  they  knew  about 
the  facts  of  this  case.  We  know  of  no  law 
that  would  require  the  court  to  have  all 
of  appellant's  codefendants  to  sit  In  the 
courtroom  during  the  trial  of  either.  It 
would  not  be  amiss  to  do  so,  but  there  Is  no 
law  requiring  it 

The  third  complaint  Is  that  the  court  erred 
in  permitting  the  state  to  prove,  over  his  ob- 
jection, certain  conduct  and  statements  of 
defendants  Fancher  and  Winton  Parnell, 
occurring  at  the  drug  store  In  Poyner,  long 
after  the  killing,  and  In  the  absence  of  ap- 
pellant. This  testimony  was  not  admissible. 
It  Is  true  that  the  trial  court  in  a  special 
charge  instructed  the  Jury  that  they  should 
not  consider  the  acts  and  statements  of  said 
parties  at  the  drug  store.  If  the  record  upon 
another  trial  is  as  here  stated,  this  testimony 
should  not  be  admitted.  Nor  do  we  think 
It  was  germane  and  proper  to  i)ermlt  the 
state  to  prove  what  kind  of  a  hat  defendant 
Fancher  had  on  after  the  difficulty.  The 
facts  show.  If  there  had  been  a  conspiracy 
to  kill  deceased.  It  had  terminated  at  that 
time,  and  the  fact  that  appellant's  codefeud- 
ant,  Ed  Fancher,  may  have  picked  up  de- 
ceased's hat,  which  was  unknown  to  appel- 
lant, could  not  be  any  criminative  fact 
against  appellant 

Appellant's  seventh  complaint  Is  that  the 
court  erred  in  the  first  paragraph  of  the 
charge,  using  this  language:  "In  this  case 
the  defendant  J.  M.  Pamell  stands  charged 
by  indictment  as  a  principal  with  the  offense 
of  the  murder  of  Wash  Roberts,  alleged  In 
the  indictmoit  to  have  been  committed  by 
defendant  J.  M.  Parnell  In  the  county  of 
Henderson,"  etc.  The  indictment  merely 
charged  appellant  with  the  murder  of  Rob- 
erts. It  would  be  better  to  charge  the  of- 
fense In  the  words  of  the  Indictment 

Appellant's  dghth  assignment  complains 
of  the  following  charge:  "When  an  unlaw- 
ful killing  to  established,  the  condition  of 
the  mind  of  the  party  killing,  and  of  those 
who  are  principals  to  the  killing  at  the  time. 


Just  before  and  Just  after  the  killing,  is  an 
Important  consideration  In  determining  the 
grade  of  the  homicide,"  etc.     And  In  the 
succeeding  paragraph  the  court  used  the  fol- 
lowing language:    "In  order  to  warrant  a 
verdict  in  the  first  degree,  malice  must  be 
shown  by  the  evidence  to  have  existed — that 
Is,  the  Jury  must  be  satisfied  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
killing  was  a  consummation  of  a  previously 
formed  design  to  take  the  life  of  the  person 
killed — and  that  the  design  to  kill  was  form- 
ed deliberately,  with  a  sedate  mind— that  Is, 
at  the  time  when  the  mind  of  the  person  kill- 
ing and  of  those  who  are  principals  thereto 
was  or  were  self-possessed,  and  capable  of 
contemplating  the  consequences  of  the  act 
proposed  to  be  done"    And  also.  In  the  ninth 
paragraph,   appellant  complains  of  the  fol- 
lowing charge:  "When  the  evidence  satisfies 
the  minds  of  the  Jury  beyond  a  reasonable 
doubt  that  the  killing  was  the  result  of  a 
previously  formed  design  by  the  defendant 
to  kill  deceased,  or  to  be  a  principal  to  such 
killing,  and  that  the  design  was  formed  when 
the  mind  was  calm  and  sedate,"  etc.    And 
again:  "To  warrant  a  conviction  of  murder 
in  the  first  degree,  the  Jury  must  be  satisfied 
by  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  before  the  act  deliberate- 
ly formed  the  design  with  a  calm  and  sedate 
mind  to  kill  the  deceased  or  to  be  a  principal 
to  such  killing;    that  he  selected  and  used 
the  weapon  or  instrument  reasonably  sufll- 
cient  to  accomplish  the  death  by  the  mode 
and  manner  of  Its  use,  or  acted  as  a  princi- 
pal to  such  selection  or  use,"  etc.    Appellant 
also  complains  of  the  eleventh  paragraph 
of  the  charge:    "Now,  If  you  believe  from 
the  evidence,    beyond  a   reasonable  '  doubt, 
that  the  defendant,  J.   M.  Pamell,  did,  as 
charged    in    the    Indictment,    with   express 
malice  aforethought,  along  or  with  another 
or  others  as  a  principal,  with  a  pistol  or  pis- 
tols,  a  club  or  scantling,   being  a  deadly 
weapon,    •■  •    *    unlawfully  shoot  or  strike, 
or  shoot,  strike,  and  thereby  kill,  said  Wash 
Roberts,  you  will  find  him  guilty  of  murder 
in  the  first  degree."     Appellant  objects  to 
these  charges  on  the  ground  that  they  au- 
thorised the  Jury  to  Impute  the  condition  of 
Fancher's,  Winton  Pamell's,  and  Tom  Snow- 
den's  mind  to  this  defendant,  without  regard 
to  whether  he  was  a  principal  of  the  first 
or  second  degree,  or  whether,  acting  without 
the  knowledge  of  their  evil  intent,  if  such 
they  had,  he  would  have  been  entirely  Justi- 
fied.    It  likewise  Instracts  the  Jury,  as  ap- 
pellant insists,  that  If.  at  the  time  of  the 
killing,  defendant  was  a  principal  thereto, 
and  self-possessed  and  capable  of  contem- 
plating the  consequences  of  his  act,  he  would 
be  guilty  of  murder  In  the  first  degree,  when 
In  law  he  might  have  been  entirely  self-pos- 
sessed and  capable  of  contemplating  the  con- 
sequences of  his  act,  and  still   be  entirely 
Justifiable.    Appellant  further  complains  that 
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the  cbarge  Is  erroneous,  in  that  the  nlntli 
paragraph  thereof  instractB  the  jnry  that 
if  defendant  was  a  principal  to  snch  killing, 
and  that  when  he  consented  to  be  a  princi- 
pal his  mind  was  calm  and  sedate,  he  would 
be  guilty  of  murder  In  the  first  degree,  ig- 
noring the  fact  that  his  codefendants,  under 
the  law,  might  be  guilty  of  murder  in  the 
first  degree,  and  he  acted  with  them,  and 
be  guilty  of  some  other  degree  of  homicide, 
or  of  no  offense  at  all. 

These  criticisms  are  all  correct  Many  of 
the  questions  suggested  by  these  charges 
were  discussed  by  this  court  in  Ouffee  v. 
State,  8  Tex.  App.  187.  It  is  a  well-known 
rule  of  law  in  Texas  that  appellant  is  only 
bound  to  answer  In  the  courts  of  this  state 
to  his  own  felonious  or  unlawful  Intent; 
that  the  Intent  of  his  codefendant,  unless 
he  adopts  the  same  and  acts  with  the  same 
intent,  do  not  bind  him  at  all.  Appellant 
might  be  a  principal  in  the  sense  of  a  partic- 
ipant to  a  killing,  and  his  criminality  or 
grade  of  punishment  might  be  very  different 
from  that  of  his  codefendants.  The  record 
does  not  show  that  appellant  knew  anything 
about  the  unlawful  Intent  of  his  son  and 
Fancher  in  provoking  the  difficulty  with  de- 
ceased, and  if  appellant  did  not  know  any- 
thing about  it,  and,  being  appraised  that  his 
son  was  in  danger  of  death  or  serious  bodily 
Injury,  he  hurried  to  his  rescue,  In  company 
with  Snowden,  each  believing  that  the  son 
was  in  danger  of  death  or  serious  bodily 
Injury,  and,  acting  on  such  belief,  they 
struck  with  pistols,  in  order  to  relieve  the 
son  of  appellant  from  danger  of  serious  In- 
Jury  or  death,  then  In  that  event,  if  they 
used  no  more  force  than  was  necessary  to 
accomplish  such  purpose,  appellant  and 
Snowden  would  not  be  guilty  of  any  offense 
in  law,  since,  under  the  law  of  this  state, 
appellant  and  Snowden  each  had  the  right 
to  defend  the  life  or  person  of  Wlnton  Par- 
nell  to  the  same  extent  and  subject  only  to 
the  same  limitations  that  Wlnton  Parnell 
would  have  had  If  he  had  been  acting 
in  perfect  self-defensa  Of  course.  If  appel- 
lant and  Snowden  knew  that  Wlnton  Parnell 
and  Fancher  bad  aroused,  exasperated,  and 
provoked  deceased  to  a  deadly  conflict,  and, 
knowing  all  of  these  facts,  had  come  to  his 
rescue,  when  Wlnton  Parnell  was  driven  to 
extremity,  as  the  above  facts  show,  and  at 
that  Juncture,  or  during  the  mei6e  that  fol- 
lowed, killed  deceased,  then  they  would  be 
guilty  of  murder  in  the  first  or  second  de- 
gree if  the  difficulty  was  provoked  with  in- 
tent to  kill,  or  they  would  be  guilty  of  man- 
slaughter if  the  difficulty  was  provoked  with- 
out such  apparent  intention  to  kill.  How- 
ever, as  stated,  we  find  no  evidence  in  this 
record  indicating  that  either  appellant  or 
Snowden  knew  anything  about  the  difficulty, 
or  its  cause  or  occasion,  until  Informed  by 
the  boy  that  Wlnton  Parnell  was  being 
killed  by  deceased.    If  this  was  all  the  In- 


formation they  had  about  the  matter,  and 
upon  this  information  alone  they  acted  and 
struck  deceased  with  their  pistols,  or  ap- 
pellant struck  deceased  with  his  pistol,  whidi 
resulted  In  the  release  of  his  son  from  bit 
danger,  then  in  law  he  would  be  guilty  of 
no  offense.  If  appellant  and  Snowden  bu>A- 
ed  deceased  off  of  Wlnton  Parnell  In  order 
to  protect  his  life  or  his  person  from  serloni 
Itodily  Injury,  and  this  alone  was  their  pur- 
pose, and  thereupon  deceased  made  an  as- 
sault with  a  knife  upon  Snowden,  then  Snow- 
den would  not  be  required  to  retreat  In  or- 
der to  defend  himself  from  such  deadly  as- 
sault; but  he  could  stand  his  ground  and 
slay  deceased.  And,  if  this  alone  was  the 
motive  actuating  him,  he  would  be  guilty 
of  no  offense.  He  being  guiltless,  appellant 
also  would  be  guiltless.  But  If  Snowden, 
after  deceased  was  violently  removed  from 
astride  the  person  of  appellant's  son.  In  a 
transport  of  passion,  aroused  by  an  adequate 
cause,  being  assaulted  by  deceased  with  a 
knife,  shot  and  killed  deceased,  and  not  In 
defense  of  himself,  he  would  be  guilty  of 
manslaughter ;  and  if  the  Jury  should  believe 
the  cause  was  inadequate,  then  be  would 
be  guilty  of  murder  in  the  second  degree. 
If  Snowden,  moved  by  adeuimte  cause,  arous- 
ed from  passion,  sudden  resentment,  or 
terror,  shot  deceased,  he  would  not  be  guilty, 
as  stated,  of  any  higher  gr&Ae  of  offense  than 
manslaughter.  Appellant  could  be  a  princi- 
pal to  this  offense.  But  if  appellant  was 
present,  knowing  the  unlawful  intoit  of 
Snowden,  and  Snowden  in  a  transport  of 
passion,  aroused  by  an  Inadequate  cause,  and 
appellant  encouraged  him  by  words,  acts,  or 
gestures,  to  kill  deceased,  then  appellant 
would  be  guilty  of  murder  in  the  second  de- 
gree. 

The  eleventh  error  complains  of  the  follow- 
ing portion  of  the  charge:  "If  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant,  acting  alone  or  wltb 
another  or  others  as  a  principal,  wltb  a 
deadly  weapon  or  instrument  reasonably  cal- 
culated and  likely  to  produce  death  by  the 
mode  and  manner  of  Its  use^  In  a  suddoi 
transport  of  passion,  aroused  without  ad- 
equate cause,  and  not  in  defoise  of  another, 
•  •  ♦  did  thereby  kiU,  ♦  •  •  you  will 
find  him  guilty  of  miurder  in  the  second  de- 
gree." This  cbarge  is  erroneous,  as  stated 
above,  in  that  it  couples  appellant  to  tbe 
intent  that  may  have  actuated  two  other 
participants  in  the  tragedy,  regardless  of 
whether  they  knew  their  purpose  and  Inteit 
or  not  Tbe  thirteenth  asslgmnent  complains 
of  a  similar  charge  applying  the  law  of  man- 
slaughter. Both  of  these  charges  are  e^ 
roneous. 

The  fourteenth  assignment  complains  that 
the  court  charged  on  provoking  the  difficulty. 
The  evidence  suggests  provoking  the  diffi- 
culty on  the  part  of  Fancher  and  Wlnton 
Parnell;  but  there  Is  mo  evidoice  sbowlag 
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tbat  appellant  proroked  the  dlfflcnlty.  Aa 
stated  above,  all  that  appellant  did,  as  sbown 
b;  tills  record,  was  to  interfere  In  behalf 
of  hia  son,  in  the  first  instance,  without 
knowing  who  provoked  the  dlfSculty.  This 
being  true, '  he  had  the  perfect  right  of  self- 
defense.  Chambers  v.  State  (Tex.  Gr.  App.) 
79  &  W.  574;  Shumate  v.  State  (Tex.  Cr. 
App.)  42  S.  W.  604.  Furthermore,  if  the  evi- 
dence had  shown  provocation  of  the  dlffl- 
coltr  on  the  part  of  appellant's  son,  and  he 
knew  such  fact,  still  the  converse  of  the 
fharge  given  should  have  been  submitted  to 
tbe  Jury;  that  is,  if  he  provoked  the  diffi- 
culty with  the  apparent  intention  to  kill, 
then  the  right  of  self-defense  would  be  for- 
feited. If  he  provoked  it  without  such  in- 
tention, he  would  not  be  guilty  of  any  higher 
olfeDse  than  manslaughter.  Airhart  v.  State 
(Tez.  Cr.  App.)  51  &  W.  215,  76  Am.  St  Bep. 
736;  Chapman  v.  State  (Tex.  Cr.  App.)  76 
a  W.  481. 

Appellant  further  complains  of  the  fol- 
lowing charge  sf  the  court:  "On  the  law 
of  self-defense,  you  are  further  charged: 
Homicide  is  permitted  by  law  when  inflicted 
Ibr  the  purpose  of  preventing  the  offense  of 
mtirder  or  the  infliction  of  serious  bodily 
iijoiy,  when  the  killing  takes  place  un- 
der ttie  following  circumstances :  (1)  It  most 
Teasonably  appear  by  the  acts,  or  by  words 
caiq)led  with  the  acts,  of  the  person  killed, 
that  It  Was  the  purpose  and  intent  of  such 
peraons  to  commit  murder  or  to  Inflict  ae- 
rloos  bodily  Injury.  (2)  The  killing  must 
868.W.— 18 


take  place  while  the  person  killed  was  in  the 
act  of  committing  the  otFenae  of  murder  or 
inflicting  serious  bodily  Injury,  or  after  some 
act  done  by  him  showing  evidently  an  Intmt 
to  commit  such  offense  of  murder  or  to  in- 
flict serious  bodily  injury."  Appellant  InaistB 
that  said  instruction  has  no  foundation  in 
the  evidence,  and,  Instead  of  favoring  appel- 
lant, injured  him,  because  the  court  should 
have  gone  further  and  told  the  Jury  that 
the  serious  bodily  Injury  about  to  be  In- 
flicted might  be  to  the  person  of  another 
than  the  person  killing,  and  because  the  court 
erred  in  charging  said  abstract  proposi- 
tions of  law,  without  applying  the  same  to 
the  real  facts  of  this  case.  This  charge 
should  have  authorized  the  Jury  to  acquit  ap- 
pellant, if  appellant  acted  In  the  defense  of 
his  son.  He  had  the  right  to  so  act,  and  to 
the  same  extent  as  If  the  son  had  been 
Justified  in  defending  himself.  In  other 
words,  appellant  not  knowing  anything 
about  the  cause  of  the  difficulty,  as  stated 
several  times,  if  he  merely  interfered  to 
protect  his  son  against  death  or  serious 
bodily  Injury,  he  had  a  right  in  law  to  do 
80,  and  it  would  be  the  duty  of  the  Jury  to 
acquit  him,  if  they  had  a  reasonable  doubt 
of  this  being  his  intents 

Various  other  questions  are  raised  in  ap- 
pellant's able  brief,  but  we  believe  the  dis- 
cussion of  the  above  assignments  eliminates 
any  necessity  for  the  review  of  the  others. 

For  the  errors  indicated,  the  Judgment 
is  reversed,  and  the  cause  remanded. 
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BUFPALO  CREEK  COAL  MINING  CO.  ▼. 

HODGES. 
(Court  of  Appeals  of  Kentucky.    Dec.  14,  1908.) 

1.  Master  and  Sebvart— Injuries  to  Seev- 

ANT  —  DaNOBBOUS     PLAOK  —  QUESTION     FOB 

JUBT. 

In  an  action  for  injuries  to  a  lerrant,  eri- 
dence,  as  to  defendants  negligence  in  falling 
to  provide  an  overliead  platform  of  sufficient 
width  to  protect  employes  working  underneath 
from  injury  by  falling  coal  or  parts  of  ma- 
chinery, held  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |  1010.] 

2.  Save— Absuued  Risk. 

Plaintiff  was  employed  to  load  slack  into 
coal  cars  from  a  chute  which  was  underneath 
the  tipple  of  defendant's  mine.  A  platform  had 
been  constructed  over  the  place  where  defendant 
worked  to  protect  him  from  falling  coal  and 
parts  of  machinery.  Plaintiff  complained  to 
the  mine  boss  that  the  platform  was  of  insuffi- 
cient widtli,  and  the  lioss  promised  to  make  nec- 
essary extensions,  but,  before  the  work  was 
done,  plaintiff  was  injured  by  being  struck  by 
a  welgnt  falling  from  above  the  platform.  Beta 
that,  in  the  absence  of  proof  that  the  danger  of 
being  injured  by  falling  machinery  was  so  ob- 
vious and  imminent  th.it  an  ordinarily  prudent 
person  would  not  have  continued  to  work  until 
the  platform  was  extended,  the  court  properly 
refused  to  charge  on  assumed  risk. 

[BM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |§  1«)5, 1008-10880 
8.  Daxaoes— Pebsonal  Injubie«»— Habits  of 

Industbt. 

Where  it  was  claimed  that  plalntifTs  ca- 
pacity to  earn  money  has  been  impaired  by  rea- 
son of  the  injury  in  question,  evidence  concern- 
ing plaintiff's  habits  of  industry  and  sobriety 
prior  to  his  Injury,  was  admissible. 

[Ejd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Vol.  16,  Damages,  {  490.1 

Appeal  from  Circuit  Court,  Hopkins  County. 

"Not  to  be  officially  reported." 

Action  by  Z.  T.  Hodges  against  the  Buffalo 
Creek  Goal  Mining  Company.  From  a  Judg- 
ment for  plaintltr,  defendant  appeals.  Re- 
versed and  remanded. 

Jonson  &  Jennings  and  WaddlU  &  Demp- 
sey,  for  appellant  L.  R.  Fox  and  Luke 
Teague,  for  appellee. 

LASSING,  J.  While  In  tbe  employ  of  the 
Buffalo  Creek  Coal  Mining  Company  In 
March,  1904,  Z.  T.  Hodges  was  Injured  by  a 
weight  falling  upon  his  ankle.  He  brought 
suit  alleging  that  tbe  injury  was  tbe  result 
of  his  being  required  to  work  in  a  place  known 
by  the  company  to  be  unsafe  and  dangerous. 
Tbe  company  denied  liability,  and  upon  trial 
plaintiff  recovered  $600,  and  the  company  ap- 
peals. 

Plaintiff  was  employed  as  a  day  laborer  at 
tbe  tipple  of  defendant's  mine.  His  duty  was 
to  load  slack  Into  a  coal  car  from  a  cbute 
which  was  underneath  tbe  tipple.  Just  oyer 
this  cbute  where  he  was  assigned  to  work 
was  a  platform  about  six  feet  wide,  and 
Just  above  this  platform  was  suspended  a 
heavy  weight,  which  was  attached  to  some 
part  of  the  tipping  arrangement  The  plat- 
form served  as  a  protection  and  to  prevent 
Injury  to  one  engaged  In  loading  a  car  from 


coal  or  slack  falling  from  tbe  tipple  In  tbe 
process  of  dumping,  and  also  from  tbe  weight 
or  any  part  of  the  overhead  machinery,  should 
It  fall.  On  the  day  In  question,  tbe  fasten- 
ing of  this  weight  broke  or  gave  way,  and 
the  weight  fell  onto  tbe  platform  and  rolled 
off,  striking  appellee  on  his  left  foot  or  ankle, 
and  causing  the  Injury  complained  of.  Appel- 
lee testified  that  a  few  days  before  tbe  date 
of  tbe  Injury  complained  of  be  was  struclc 
upon  the  bead  by  a  piece  of  coal  falling  from 
the  tipple  while  be  was  engaged  In  bis  work 
In  loading  a  car;  that  he  notified  the  mine 
boss  of  this  fact  and  requested  him  to  have 
the  platform  extended  so  that  falling  coal 
or  parts  of  the  machinery  which  migbt  break 
loose  from  above  should  not  strike  him  in 
their  fall;  that  the  mine  boss  promised  to 
make  the  necessary  extension  of  tbe  platform, 
and  that  relying  upon  this  promise,  and,  be- 
ing Ignorant  of  the  real  danger,  he  continued 
In  the  discharge  of  the  work  to  which  he  was 
assigned.  It  is  practically  conceded  that 
the  overhead  platform  was  not  as  wide  as 
the  car  beneath  It  though  the  c<Mnpany  claims 
that  it  was  of  ample  width  to  protect  one  en- 
gaged in  loading  a  car  If  he  remained  in  bis 
proper  place.  Tbe  fastening  of  the  weight 
which  gave  way  and.  In  its  fall.  Injured  plain- 
tiff was  evidently  defective,  but  there  is 
no  evidence  that  the  defect  In  this  fastening 
was  known  to  either  plaintiff  or  defendant. 
Ax>pellant  company  relies  upon  four  grounds 
for  reversal:  First  error  of  tbe  court  In  re- 
fusing to  give  a  i>eremptory  Instruction ; 
second.  In  refusing  to  give  an  Instruction  oa 
assumed  risk ;  third,  in  excluding  competent 
testimony  and  in  admitting  Incompetent  testi- 
mony, and,  fourth,  because  the  damages  are 
excessive.  We  are  of  opinion  that  tbe  coart 
properly  refused  to  give  a  peremptory  in- 
struction, for  the  reason  that  there  was  evi- 
dence tending  to  show  that  the  overhead  plat- 
form was  not  of  sufficient  width  to  protect 
one  working  underneath  from  falling  coal  or 
parts  of  machinery,  and  under  tbe  evidence 
the  court  properly  submitted  this  question  to 
the  jury.  The  proof  shows  that  the  appellee 
bad  called  tbe  attention  of  the  mine  boss  to 
the  insufficiency  of  the  platform,  and,  of 
course,  he  knew  that  it  was  dangerous  In  its 
then  condition;  but  it  does  not  show  that 
tbe  danger  of  being  injured  by  falling  ma- 
chinery was  so  obvious  and  Imminent  that 
an  ordinarily  prudent  person,  with  due  re- 
gard to  his  own  safety,  would  have  ceased  to 
continue  at  the  work  until  tbe  platform  was 
extended,  and  hence  the  court  did  not  err 
In  refusing  an  instruction  on  assumed  risk. 
Tbe  appellant  company,  during  the  progress 
of  the  tHal,  offered  to  prove  by  different  wit- 
nesses the  habits  of  appellee  as  to  industry 
previous  to  tbe  time  be  got  hurt  and,  on  the 
objection  of  appellee,  tbe  court  refused  to 
permit  tbe  questions  to  be  answered.  This 
court  In  the  case  of  Ii.  &  N.  R.  Co.  t.  Daniel, 
91  S.  W.  691,  28  Ky.  Law  Rep.  1146,  8  L.  R- 
A.  (N.  S.)  1190,  held  that  in  an  acUon  for 
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damages  bj  one  wbo  has  heea  physically  In- 
jured by  being  negligently  ran  over  by  a 
railroad  train,  where  It  is  claimed  that  the 
plalntUTs  capacity  to  earn  money  has  been 
impaired  by  reason  of  such  Injury,  evidence 
Is  admissible  for  the  plalntlfT  showing  that, 
before  the  Injury,  he  was  a  man  of  Indnstrl- 
oos  habits,  sober,  and  moral.  This  testimony 
is  admissible  for  the  sole  pnrpose  of  show- 
ing the  yalne  of  his  earning  capacity.  It  Is 
likewise  permissible  to  prove,  by  way  of  dlml- 
Datlon  of  damages,  that  the  plalntlfT  was  an 
habitually  lazy  and  drunken  person ;  and  In 
each  case  the  court  should  admonish  the  Jury 
u  to  tiie  purpose  for  which  It  Is  admitted, 
to  wit;  for  the  sole  purpose  of  showing  the 
value  of  the  earning  capacity  of  the  plalntlfT. 
Under  this  rule,  appellant  had  a  right  to  show 
the  habits  of  appellee  for  Industry  prior  to 
the  date  of  the  Injury  complained  of,  and 
the  exclusion  of  this  testimony  was  prejudi- 
cial to  the  appellant,  as  the  Jury  were  de- 
prived of  the  effect  which  this  testimony 
might  have  had  upon  them  in  fixing  the  value 
of  the  damages  which  appellee  had  sustained. 
For  this  reason  the  Judgment  is  reversed, 
and  cause  remanded,  with  directions  for  fur- 
ther proceedings  consistent  wltb  this  opinion. 


LOUISVILLH  CITT  RT.  CO.  v.  HUDGTNS. 

(Ceort  of  Appeals  of  Kentndcy.    Dec.  12,  1906.) 

L  Oabbtebs— Irjttbtes  to  Pabsenoek— Injtt- 
Bics  to  Passknokk  AI/IOttttro  fbou  Cab. 
When  a  street  car  has  been  stopped  at  the 
moal  place  for  dischar^ng  passengers,  It  Is  the 
dnty  of  the  operatives  of  an  approaching  ear  on 
n  panillp]  track  to  have  it  under  snch  control 
tbat  it  may  be  stopped  at  a  moment's  notice  so 
tkat  persons  who  have  alighted  may  cross  the 
track  In  safety. 

WS.  Note.— For  csbm  In  Mint,  see  Cent  Dig. 
»d.  9.  Carriers,  U  1224.  l»r.] 

2.  SAITB— OOHTBTBUTOBT    NxOUaXROS. 

ThooKh  one  wbo  alighted  from  a  street  ear 
and  walked  aronnd  behind  the  same  to  cross  a 
parallel  track  failed  to  exercise  ordinary  care  to 
a?oid  a  ear  approaching  en  the  other  track  from 
Mind  the  ear  from  which  she  alighted,  where- 
br  rile  was  injared,  the  company  was  liable  if 
the  operatives  of  the  approaching  car  could,  by 
or^narr  care,  have  discovered  her  peril  and  pre- 
vented Injury  to  her. 

nSd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vbL  9.  Carriers,  |  1354.] 

Appeal  from  Circuit  Court,  Jefferson  Conn- 
ty,  OomnMm  Pleas  Branch,  First  Division. 

To  be  officially  reported." 

Aetteo  by  Maud  Hudgins  against  the  Lonls* 
vllle  (Mty  Railway  Company.  From  a  Judg- 
Dient  hi  favor  of  plaintiff,  defendant  appeala 
Afflnned. 

Falrldgb,  Straus  &  Falrlelgh,  Forcht  & 
ndd,  and  Greene  &  Van  Winkle,  for  appel- 
lant   Cbesley  H.  Searcy,  for  appeUee. 

CABBOIiI^  O.  The  appellee,  a  passenger 
OD  one  of  appellant's  cars  going  west,  got  off 
It  Twmty-Second  street  and  Portland  ave- 
ne,  on  the  north  side  of  the  street,  and,  after 


alighting,  passed  behind  the  car  for  the  pur- 
pose of  going  to  the  soath  side.    As  she  was 
crossing  the  south  track  a  car  on  this  track 
going  east  struck  and  seriously  injured  her. 
From  a  Judgment  and  verdict  In  her  favor, 
this  appeal  is  prosecuted. 
The  negligence  complained  of  as  stated  In 
{  the  petition  is  that  the  east-bound  car  was 
I  running  at  a  high   and  dangerous  rate  of 
i  speed,  and,  without  warning  to  appellee,  ran 
I  into  and  against  her,  and  that  her  injuries 
I  were  caused  by  the  carelessness  and  negll- 
i  gence  of  appellant,  its  servants,  and  agents, 
j  in  failing  to  give  warning  of  the  approach  of 
;  the  car  to  the  crossing,  and  In  operating  and 
{  managing  the  car  In  a  careless  and  negligent 
!  manner. 

I  The  chief,  and  In  fact  only,  ground  of 
'  complaint  is  alleged  error  of  the  court  in 
I  the  qualification  of  discovered  peril  added 
to  instruction  No.  2.  which  reads  as  follows: 
"It  was  the  duty  of  plaintiff  when  she  started 
I  across  the  tracks  of  the  defendant  at  the 
place  mentioned  In  the  petition  to  exercise 
ordinary  care  for  her  own  safety,  and,  if  yon 
shall  believe  from  the  evidence  that  at  that 
time  she  failed  to  exercise  ordinary  care  for 
her  own  safety,  and,  by  reason  of  such  fail- 
ure, she  helped  to  cause  or  bring  about  the 
Injury  of  which  she  complain",  and  that  she 
would  not  have  beetn  injured  but  for  her 
failure  In  that  respect,  if  any  there  was,  then 
the  law  is  for  the  defendant,  and  you  diould 
so  find,  unless  you  shall  believe  from  the 
evidence  that  the  employes  of  the  defendant 
on  its  east-bound  car  could  have  seen  the 
plaintiff  by  the  exercise  of  ordinary  care 
when  she  came  in  peril  from  the  car,  and,  by 
the  exercise  of  ordinary  care,  could  have 
prevented  the  injury  which  the  plaintiff  al- 
leges she  stistained;  If  they  could,  then  the 
law  is  for  the  plaintiff,  and  you  should  so 
find."  To  understand  the  pertinency  of  the 
objection  to  this  Instruction  It  will  be  neces- 
sary to  state  the  substance  of  the  evidence. 
There  are  two  street  car  tracks  at  Twenty- 
Second  street  and  Portland  avenue.  These 
tracks  are  4  feet  6  Inches  apart,  and,  when 
the  cars  on  each  track  are  opposite  to  each 
other,  there  Is  a  space  of  about  two  feet 
between  them.  The  west-bound  cars  occupy 
the  north  track,  and  cars  going  east  the 
south  track.  Tlie  car  from  which  appellee 
alighted  stopped  at  the  usual  place  for  the 
purpose  of  allowing  her  to  alight  She  got 
off  of  the  rear  platform  on  the  north  side 
of  the  car,  and,  as  her  home  was  on  the  south 
side  of  the  street  she  immediately  turned 
and  walked  behind  the  car  for  the  purpose  of 
crossing  the  street,  and,  in  doing  so,  stepped 
on  the  east-bound  track.  There  is  some  con- 
flict In  the  testimony  as  to  whether  she  was 
struck  by  the  east-bound  car  whai  she  had 
crossed  the  first  or  the  second  rail,  but  when 
struck  she  was  on  the  track,  and  there  Is 
evidence  tending  to  establish  that  the  east- 
bound  car  was  running  at  a  high  rate  of 
si>eed,  that  the  gong  or  bell  was  not  being 
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aoonded,  that  appellee  was  knocked  abont  20 
feet,  that  the  car  ran  100  feet  before  being 
stopped,  and  that  the  motorman  at  the  time 
appellee  was  struck  was  looking  back  at  some 
ladles  standing  in  a  door  on  the  side  of  the 
street,  and  that  appellee  did  not  see  or  hear 
the  approaching  car  when  she  stepped  on 
the  east-bound  track.  The  evidence  for  ap- 
pellant was  to  the  effect  that  the  "gong  was 
being  sounded,  that  the  car  was  under  good 
control,  and  running  at  a  low  rate  of  speed, 
and  the  motorman  keeping  a  sharp  lookout, 
his  testimony  being  that  the  west-bound  car 
prevented  him  from  seeing  the  appellee  until 
she  stepped  on  the  track  immediately  in  front 
of  his  car,  and  too  late  to  enable  him  to. 
stop  before  striking  her. 

Some  eyewitnesses  to  the  injury  testified 
that  the  west-bound  car  had  Just  started 
when  appellee  was  struck;  others,  that  the 
car  had  gone  abont  10  feet.  It  was  plainly 
the  duty  of  the  servants  of  appellant  in 
charge  of  the  east-bound  car  to  have  it  un- 
der perfect  control,  to  sound  the  gong,  and 
run  at  a  slower  rate  of  speed  when  ap- 
proaching the  car  that  was  standing  on  an 
adjacent  track  for  the  purpose  of  permitting 
passengers  to  alight  Where  there  is  a  dou- 
ble track  the  street  cars  In  use  are  usually  so 
constructed  or  arranged  that  passengers  can 
only  alight  from  the  side  of  the  rear  plat- 
form that  is  farthest  from  the  other  track, 
and,  if  they  desire  to  cross  the  street,  it 
Is  usual  and  customary  to  do  so  immediate- 
ly behind  the  car  from  which  they  have 
alighted,  as  the  cars  stop  to  discharge  pas- 
sengers at  the  street  crossings,  and,  while 
going  behind  the  car  for  the  purpose  of  cross- 
ing the  street,  their  view  of  a  car  approach- 
ing on  the  other  track  in  an  opposite  direc- 
tion is  obstructed,  nor  can  the  person  in 
charge  of  the  car  see  them  until  they  get 
from  behind  the  car  from  which  they  have 
alighted,  and,  when  they  do  so,  they  are  nec- 
essarily either  on  or  in  dangerous  proximity 
to  the  track  upon  which  the  other  car  is 
approaching.  When  a  car  has  been  stopped 
at  the  usual  place  for  discharging  passengers, 
It  is  the  duty  of  those  in  charge  of  an  ap- 
proaching car  on  the  other  track  to  have  it 
under  such  control  that  it  may  be  stopped 
at  a  moment's  notice,  so  that  persons  who 
have  alighted  may  cross  the  track  safely. 
It  is  manifestly  dangerous,  while  passengers 
are  alighting  from  a  car,  to  permit  another 
car,  not  under  perfect  control,  to  run  by  It  on 
the  adjacent  track,  as  the  motorman  cannot 
discover  the  peril  of  the  person  attempting  to 
cross  the  track  In  time  to  prevent  injury,  and 
it  must  be  anticipated  that  persons  who  have 
alighted  from  a  standing  car  at  a  street 
crossing  may  cross  the  street  immediately  be- 
hind it  It  Is  said  that  it  is  the  duty  of  the 
passenger  after  alighting  from  a  street  car 
to  stand  in  the  street  until  the  car  has  gone 
a  sufficient  distance  to  enable  him  to  see  an 
approaching  car,  and  to  allow  persons  in 
charge  of  the  approachjng  car  to  discover 


them;  In  other  words,  that  It  Is  the  duty  of 
passengers  to  exercise  ordinary  care  for  his 
own  safety.  That  Is  true,  but  the  passenger 
is  not  to  be  charged  with  negligence  because 
he  falls  to  anticipate  that  the  company  trom 
whose  car  he  has  Just  alighted  will  place  him 
in  imminent  peril  from  another  car  before 
he  has  had  opportunity  to  reach  a  place  of 
safety.  The  duty  that  persons  operating 
street  cars  owe  to  passengers  does  not  end 
Immediately  when  the  passenger  has  stepped 
safely  to  the  ground.  They  are  required  to, 
and  should,  exercise  ordinary  care  to  prevent 
injury  by  their  cars  to  persons  who  have 
left  the  car  while  they  are  attempting  to 
reach  the  street  or  a  place  of  safety.  It  was, 
of  course^  the  duty  of  appellee,  when  she 
started  to  cross  the  tracks,  to  exercise  or- 
dinary care  for  her  own  safety,  but,  although 
she  failed  to  do  this  and  her  failure  may 
have  contributed  to  such  an  extent  to  bring 
about  the  Injury  of  which  she  complains,  that 
it  would  not  have  happened  except  for  her 
failure  to  exercise  this  degree  of  care,  will 
not  relieve  the  appellant  of  liability  if  the 
persons  in  charge  of  the  car  that  struck  her 
could,  by  the  exercise  of  ordinary  care,  have 
discovered  the  peril  appellee  was  in,  and,  by 
the  exercise  of  ordinary  care,  have  prevented 
the  injury  to  her.  It  was  the  duty  of  the 
motorman  in  charge  of  the  car  at  tills  point 
and  place  to  keep  a  sharp  lookout  for  per- 
sons alighting  from  the  car,  and  who  might 
be  expected  to  cross  the  street  immediately 
behind  it  and  to  have  his  car  under  such 
contr<>I  that  he  might  stop  it  at  a  moment's 
warning,  and  It  is  manifest  that  If  the  mo- 
torman had  exercised  this  degree  of  care,  be 
could  and  sbould  have  discovered  the  appel- 
lee's peril  in  time  to  have  prevented  injuring 
her.  It  was,  therefore,  entirely  proper  under 
the  facts  of  this  case  to  qualify  the  instruc- 
tion as  to  contributory  neglect,  as  was  done. 

The  rule  herein  expressed  as  to  the  duty 
that  street  car  companies  owe  to  protect 
their  passengers  from  being  injured  by  cars 
on  a  track  adjacent  to  the  one  from  which 
they  have  alighted  has  been  applied  in  sub- 
stance and  effect  by  the  Supreme  Court  of 
Illinois  in  Chicago  City  Railway  Company  t. 
Mary  A..  Robinson  (lU.)  18  N.  B.  772,  4  L.  B. 
A.  126,  H  Am.  St  Rep.  87,  where  the  court- 
held  that,  "where  street  car  tracks  are  In 
close  proximity,  to  run  a  car  or  train  of  cars 
In  one  direction  at  a  rate  of  speed  and 
without  signal  or  warning  over  a  sidewalk 
crossing  while  a  car  or  train  bound  In  the  op- 
posite direction  is  discharging  passengers  at 
such  crossing,  and  where,  in  this  case,  the 
view  of  the  approaching  train  is  obstructed 
by  the  standing  cars  from  which  the  Injured 
person  has  Just  alighted  Is  surely  conduct 
which  fairly  tends  to  prove  culpable  negli- 
gence, even  though  the  rate  of  speed  of  such 
approaching  train  does  not  exceed  that  which 
Is  permitted  by  ordinances." 

Forcelvlng  no  error  in  the  record,  the  Judg- 
ment la  affirmed. 
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HOLDERMAN  et  al.  ▼.  HOLDERMAN  et  al. 
(Court  of  Appeal*  of  Kentacky.    Dec  12. 1906.) 

BBioppiXr— Bt  Dked— Gbantxes. 

The  taking  of  a  qnitclaim  deed  by  one  in 
posaesmon  of  land  from  one  asserting  an  intereat 
m  the  land  does  not  eatop  him  from  denying 
(och  grantor's  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  19.  Estoppel,  |  71.] 

Appeal  from  Glrcnlt  Court,  Lame  Connty. 

"Not  to  be  officially  reported." 

Action  by  Jacob  Holdennan  and  otbers 
■gainst  R.  T.  Holdennan  and  othera.  From 
a  judgment  In  favor  of  defendants,  plalntifTs 
appeal.  *  Affirmed. 

0.  M.  Mather,  G.  F.  Great,  and  Sam  Y. 
Jones,  for  appellants.  WlUlamB  &  Handley 
and  Clande  Hudglns,  for  appellees. 

LA8SING,  J.  Jacob  Holdennan  and  otb- 
ers filed  tbelr  suit  In  the  Lame  drcnit  conrt 
■gainst  Robert  T.  Holderman  and  others, 
heirs  at  law  of  Eliza  Boles,  deceased,  seeing 
a  sale  <tf  certain  real  estate  described  in  the 
petition  and  a  division  of  the  proceeds  there- 
of among  the  plalntifTs  and  defendants  as  the 
heirs  at  law  of  Mlza  Boles.  The  defend- 
ants answered,  denying  that  plalntlfFs  were 
the  heirs  at  law  of  Eliza  Boles,  and  denying 
that  EHiza  Boles  was  the  owner  of  the  land 
described  in  the  petition,  and  claiming  the 
land  in  question  by  adverse  possession.  The 
reply  traversed  the  affirmative  matter  in  the 
aoMwet,  and  npon  the  issue  thus  joined  proof 
was  talc«i,  and  on  final  hearing  the  petition 
was  dismissed,  and  defendants  given  judg- 
ment for  their  costs.  From  this  judgmoit 
the  plaintiffs,  Jacob  Holdennan  and  others, 
appeal. 

Three  qnestlons  are  raised  upon  this  ap- 
peal: First,  are  plaintiffs  shown  by  the 
proof  to  be  the  heirs  of  Eliza  Boles,  deceas- 
ed? Second,  was  Eliza  Boles  the  owner  of 
the  land  described  in  the  petition?  And, 
third,  are  the  appellants  barred  by  the  stat- 
ute of  Umltations? 

We  win  first  consider  the  question  as  to 
whetber  or  not  the  proof  shows  Eliza  Boles 
to  be  the  owner  of  the  land,  as  a  determina- 
tkm  of  this  question,  if  adverse  to  appellants, 
settles  the  controversy.  The  exhibits  filed 
wltb  the  pleading  show  that  Eliza  Boles,  who 
was  a  daughter  of  one  Jacob  Holderman,  8r., 
received  in  the  partition  of  his  estate  among 
his  beirs  at  law  634  acres  of  land,  which  was 
deeded  to  her  by  the  commissioner  of  the 
Hart  drcnit  court  This  was  in  1849,  and 
Oie  commissioner's  deed  to  this  land  recites 
that  it  Is  a  part  of  a  5,000-acre  tract  con- 
veyed by  one  Henry  Banks  to  Jacob  Holder- 
man.  Sr.,  by  deed  of  date  March  19,  1825; 
and  this  deed  recites  that,  for  a  considera- 
tion of  f400  paid  by  said  Holderman,  the  said 
Banks  bargains,  sells,  aliens,  releases,  and 
amveys,  "without  any  kind  of  guaran^,  all 
of  his  right,  title  and  Interest,  estate  and 
claim  in  and  to  a  certain  tract  of  land  con- 
taining by  patent  5,000  acres."    The  deed 


ftom  the  master  commissioner  to  Eliza  Boles 
refers  to  this  Banks  deed,  and  redtes  that 
he  conveys  such  title  to  the  634-acre  tract 
as  Jacob  Holderman,  her  father,  possessed 
therein.  The  record  does  not  show  that 
Jacob  Holderman,  Sr.,  was  ever  in  the  ac- 
tual possession  of  this  land;  nor  does  the 
record  show  that  Eliza  Boles  was  ev»  in  the 
actual  possession  of  the  634  acres  set  out 
and  referred  to  In  the  pleadings  herein.  In 
fact,  while  the  petition  allies  that  she  was 
the  owner  thereof,  it  does  not  allege  that 
she  was  In  the  possession  of  said  land,  or 
any  part  thereof,  at  the  date  of  her  death, 
which  occurred  In  1899,  or  that  she  was 
ever  in  possession  thereof.  There  is  proof 
'tending  to  show  that  she  was  not  in  posses- 
sion of  said  land  during  her  lifetime,  but 
that  it  was  held  by  others,  and  that  she 
recognized  that  she  could  not  lawfully  dis- 
possess them.  There  Is  some  proof  tending 
to  show  that  she  was  the  owner  of  the  land 
in  question,  and  that  those  who  were  living 
upon  and  occupying  the  land,  or  portions 
thereof  which  were  not  unoccupied,  during 
her  life,  were  her  tenants,  and  recognized 
her  title  to  said  land  and  ownership  thereof. 
Appellants  Insist  that  as  appellees  and 
those  under  whom  they  claim  after  the  death 
of  Eiltza  Boles  received  a  quitclaim  deed 
signed  by  the  husband  of  Eliza  Boles  and 
two  of  her  heirs  for  such  imrtions  ot  the 
land  as  were  held  by  them,  they  are  there- 
fore estopped  from  denying  that  the  said 
EUza  Boles  was  the  owner  of  said  land  at 
the  date  of  her  death.  This  contention,  how- 
ever, is  not  supported  by  the  weight  of  the 
evidence,  for,  while  it  Is  true  that  the  api>el- 
lees  did  accept  a  quitclaim  deed  of  J.  D. 
Boles,  husband  of  Eliza  Boles,  and  Hannah 
Walters,  and  Isabel  T.  Roby,  heirs  of  said 
Eliza  Boles,  yet  at  the  time  they  did  so  they 
were  In  the  possession  of  said  land  and  were 
claiming  it  as  their  own,  and  had  been  In  the 
undisputed  possession  thereof  for  some  years, 
and,  upon  learning  that  the  said  J.  D.  Boles, 
Hannah  Walters,  and  Isabel  T.  Roby  were 
asserting  some  claim  to  or  Interest  in  the 
lands,  they  purchased  by  quitclaim  deed  any 
Interest  which  the  said  claimants  were  as- 
serting in  and  to  said  land,  rather  than  liti- 
gate the  question  of  ownership  thereof.  This 
act  on  the  part  of  the  appellees  was  not 
a  recognition  of  title  on  the  part  of  the 
claimants  to  said  land,  but  was  in  fact  buy- 
ing their  peace.  None  of  the  quitclaim  deeds, 
or  deeds  of  spedal  warranty,  whichever  they 
may  be  termed,  referred  to,  purport  to  con- 
fer title,  but  merely  attempt  to  pass  to  the 
appellees  such  Interest  as  the  grantors  may 
liave  in  the  property;  and  this  court  has  held, 
in  the  case  of  Fauntleroy's  Heirs  v.  Hender- 
son, 12  B.  Mon.  456,  that  an  occupant  by 
purchasing  an  adverse  claim  does  not  change 
the  character  of  the  possession,  and  the  same 
doctrine  was  laid  down  in  the  case  of  Botts 
V.  Shields'  Heirs,  3  Lltt  34,  and  in  the  case 
of  Hlgginbotham  et  al.  v.  Fisbback,  1  A.  K. 
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Marsh.  506,  this  court  held  that  "an  occnpant 
porchaslng  in  an  adverse  claim  does  not 
change  the  character  of  possession."  Under 
the  rulings  of  this  court  in  the  aboTO-styled 
cases,  the  trial  Judge  was  warranted  in  flnd- 
iag  that  the  appellees  were  not  estopped  from 
claiming  the  land  under  their  adverse  hold- 
tng  by  reason  of  their  having  accepted  the 
deeds  from  J.  D.  Boles,  Hannah  Walters, 
and  Isabel  T.  Boby. 

CJonslderlng  all  the  testimony  on  the  ques- 
tion of  ownership,  we  ar*  ot  <q>lnion  that  the 
appellants  have  failed  to  show  that  they 
•re  entitled  to  the  land  described  In  the 
pleadings.  It  Is  unnecessary,  therefore,  to 
consider  the  other  questions  raised  on  this 
appeaL 

The  Judgment  is  affirmed. 


■IiLIS  V.  OOMMONWBAI/TH. 
(Court  of  Appeals  of  Eenttt<^.    Dec.  14,  1906.) 
HomoiDB—lNsiBuonoN—SELr- Defense. 

Where,  In  a  prosecution  for  homicide,  it 
appeared  that  deceased  was  not  armed  with 
any  weapon  at  the  time  of  the  difficulty,  and 
that  defendant  was  in  no  actual  danger  of  los- 
ing his  life  or  of  suffering  great  bodily  harm  at 
his  hands,  an  instruction  that,  if  at  the  time 
defendant  shot  deceased  he  then  and  there 
was  in  danger  of  death  or  of  suffering  great 
bodily  harm,  and  there  apjpeared  to  him,  in 
the  exerdse  of  reasonable  judgment,  no  other 
safe  way  to  avert  the  danger,  if  any  then  im- 
pending, but  to  shoot  and  kill  deceased,  then 
he  bad  a  right  to  shoot  him  on  the  ground  of 
sdf-defense,  was  erroneous,  as  leading  the  Jury 
to  believe  that  defendant  must  have  been  in 
actual  danger  of  death  or  of  great  bodily  harm. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  26,  Homicide,  {{  614-616.] 

Appeal  from  Circuit  Court,  Franklin  County. 
"Not  to  he  officially  reported." 
John  Tobin  Bills  was  convicted  of  murder, 
and  he  appeals.    Reversed. 

Im  Julian,  for  appellant  N.  B.  Hays, 
Atty.  Gen.,  and  Chas.  H.  Morris,  tor  the 
Oommon'wealtlL 

NUNN,  J.  At  the  April  term,  1906,  of  the 
Franklin  drcolt  conrt,  the  appellant  was 
tried  for,  aitd  found  guilty  of,  the  murder  of 
SafFell  Brown;  his  punishment  being  fixed 
at  confinement  in  the  penltmtlary  for  life. 
From  the  Judgment  based  uiK>n  this  verdict 
he  Is  here  on  appeal. 

For  reversal,  appellant  contends:  First, 
that  there  was  no  evidence  Introduced  au- 
thorizing his  conviction  on  the  charge  of 
murder;  and,  second,  that  the  trial  Judge 
failed  to  give  the  law  of  the  case  In  his  In- 
structions to  the  Jury.  An  examination  of 
the  record  shows  that  eTidrnce  was  introdu- 
ced upon  the  trial  which  tended  to  establish 
appellant's  guilt,  and  therefore  the  court  did 
not  err  in  submitting  that  question  for  the 
consideration  of  the  Jury. 

As  the  case  will  have  to  be  reversed  for 
the  reason  hereinafto:  stated,  we  will  not 
dlscnsB  In  detail  the  testimony  adduced  upon 


the  trial,  except  in  so  far  as  necessary  to 
test  the  soundness  of  appellant's  objection 
to  instruction  No.  3.  This  Instruction,  which 
Is  based  upon  the  plea  of  self-defense,  reads 
as  follows :  "If  the  Jury  believe  that  at  the 
time  John  Tobin  Ellis,  the  defendant,  shot 
and  killed  Saffell  Brown,  if  he  did  shoot  and 
kill  him,  he  then  and  there  was  in  danger  of 
death  or  of  sutfering  great  bodily  harm,  and 
there  appeared  to  him,  in  the  exercise  of  a 
reasonable  Judgment,  no  other  safe  way  to 
avert  the  then  real  danger,  if  any,  then  pend- 
ing, but  to  shoot  and  kill  SafTell  Brown,  then 
he  had  the  right  to  shoot  him,  and_  the  Jury 
ought  to  acquit  the  defendant  on  t£e  ground 
of  self-defense."  The  difficulty  which  led  op 
to  the  homicide  began  with  a  quarrel  be- 
tween the  accused  and  one  Solomon  Dotson, 
which  occurred  in  a  saloon  in  the  city  of 
Frankfort  frequented  by  colored  people.  Saf- 
fell Brown,  who  was  standing  near  by  at 
the  time,  entered  into  the  discussion,  wha«- 
upon  the  appellant  started  to  back  from  the 
lunch  counter  toward  the  front  door ;  Brown 
following  him.  When  he  reached  the  door, 
and  was  about  to  open  it,  he  fired  a  shot  from 
his  pistol  at  Brown,  which  seems  to  have 
ranged  above  the  latter's  head.  He  then 
opened  the  door  and  passed  out,  partially 
closing  It  behind  him.  Brown  still  followed, 
and,  as  he  threw  open  the  door,  the  appel- 
lant fired  two  shots  at  him  In  quick  succes- 
sion, both  of  which  entered  his  body,  frona 
the  efTects  of  which  he  In  a  few  minutes  died. 
The  evidence  conduces  to  show  that  Brown 
was  not  armed  with  any  weapon  at  the  time. 
It  thus  ax>pears  that  appellant  was  In  no  ac- 
tual danger  of  losing  his  life,  or  or  suffering 
great  bodily  harm,  at  the  hands  of  Brown. 
The  Instruction  referred  to,  however,  tended 
to  mislead  or  confuse  the  Jury.  Under  it, 
they  were  required  to  believe  that  appellant 
was  then  and  there  In  actual  danger  of  death 
or  of  suffering  great  bodily  barm,  and  also 
that  there  appeared  to  him.  In  the  exercise 
of  a  reasonable  Judgment,  no  other  safe 
means  of  averting  the  then  real,  or  to  him 
apparent  danger,  before  he  could  be  acquit- 
ted on  the  ground  of  self-defense.  The  1d> 
structlon  should  have  submitted  to  the  Jury 
the  question  as  to  what  the  appellant  believ- 
ed, and  had  reasonable  grounds  to  believe, 
from  the  circumstances  as  they  appeared  to 
him  at  the  time.  The  Jury  could,  and  pos- 
sibly did,  conclude  from  the  evidence  that 
the  appellant  was  not  in  danger  of  losing 
his  life,  or  of  suffering  great  bodily  harm  at 
the  hands  of  Brown;  but  the  real  questloa 
was,  how  did  the  situatlmi  appear  to  the  ap- 
pellant? Did  he  believe,  and  have  reason- 
able grounds  to  believe,  that  he  was  in 
danger?  If  so,  and  there  was  no  other  ap- 
parently safe  way  to  avert  the  real,  or  to 
him  apparent  danger,  except  by  shooting 
Brown,  then  he  was  Justified  in  taking  such 
steps  to  protect  himself. 

TSie  question  we  have  here  was  fully  con- 
sidered by  this  court  in  the  case  of  Austin 
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V.  Ctommonwealtb,  91  S.  W.  267,  28  Ky.  law 
B^.  1067,  and  the  opinion  rendered  therein 
iDBtaUu  the  principle  above  enunciated. 

FDr  these  reasons  the  Judgment  is  reversed 
and  remanded  for  proceedings  consistent 
benwith. 


6BNBVA  COOPERAGE!  00.  et  al.  ▼. 
BROWN. 

(Oonrt  of  Appeals  of  Kentucky.    Dec.  6,  1900.) 

1.  Tm  —  ColfPTJTATIOW  —  DATS       INOLUDISO 

Tnst  Pat— Limitation  of  Actions. 

Under  Ky.  St.  1903,  i  2516,  providinR  that 
in  action  for  personal  injuries  shall  be  com- 
menced within  one  year  after  the  accmal  of  the 
caose  of  action,  an  action  commenced  Septem- 
ber 19,  1904,  for  injuriea  received  September 
19,  1903.  was  barred,  since,  in  computing  the 
time  within  which  the  action  must  be  commen- 
ced, the  day  of  the  injury  must  be  included. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  45,  Time,  |  17.] 

2.  Save — StJNnAT. 

Kv.  St.  1903,  I  454,  providing  that  if  any 
proceeding  is  directed  by  law  to  take  place  on 
a  particular  day  of  the  month,  if  the  day  hap- 
pen to  l>e  Sunday,  the  proceedint;  shall  take 
place  on  the  next  day,  does  not  extend  to  the 
norislona  In  the  statute  of  limitations,  and 
hence  the  expiration  on  Sunday  of  the  year 
within  which  actions  for  personal  injuries  must 
be  brought  did  not  authorize  the  bringing  of 
toeh  action  «n  the  following  day. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  4B,  Time,  {  41.] 

3.  LunTATioR  or  Actionb— Pabtibs. 

The  Institution  of  an  action  against  a  con- 
cern alleged  to  be  a  corporation,  but  which  was 
in  fact  a  partnership,  was  not  the  commence- 
aicnt  of  an  action  against  the  Individual  own- 
en  and  operators  of  such  concern,  so  as  to  sus- 
pend the  running  of  limitations  as  to  them. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
ToL  S3,  Umitatlon  of  Actions,  (  637.] 

Appeal  from  Circuit  Court,  McLean  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Reuben  Brown  against  the 
Geneva  Cooperage  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeaL  Reversed,  with  directions  to  dis- 
miss. 

Joe  H.  Miller  and  Sweeney,  Elles  &  Sween- 
ey, for  appellants.  L.  P.  Tanner,  J.  W.  Bost- 
on, and  Geo.  W.  Hickman,  for  appdlee. 

CARROLL,  C.  To  recover  damages  for 
Injuries  sustained  on  September  19,  1903, 
In  operating  a  hoop  cutter,  the  appellee  on 
May  12,  1004,  instituted  an  action  against 
tbe  Geneva  Cooperage  Company,  alleging 
that  it  was  a  corporation  created  under  tbe 
laws  of  tbe  state  of  Ohio.  Tbe  summons 
that  Issued  on  the  petition  was  executed  on 
W.  J.  Hazard,  the  chief  agent  and  manager 
of  the  company.  On  September  19,  1904, 
Haiard  filed  an  affidavit,  denying  that  the 
Geneva  Cooperage  Company  was  a  corpora- 
tion, and  averring  that  H.  B.  Gregory  and 
J.  M.  Gregory  were  partners  doing  business 
nnder  the  partnership  name  of  tbe  Geneva 


Cooperage  Company,  and  owned  and  operat- 
ed the  factory  in  which  Brown  was  injured. 
On  tbe  same  day,  September  19,  1904,  tbe 
plaintiff,  now  appellee,  filed  an  amended 
petition  against  H.  B.  Gregory  and  J.  M. 
Gregory,  partners  under  the  firm  name  of 
tbe  Geneva  Cooperage  Company,  and  W.  J. 
Hazard.  Summons  on  this  pleading  was 
executed  on  the  defendants  on  September 
19,  1904.  On  November  7,  1904,  Hazard 
filed  a  demurrer  to  the  original  and  amended 
petitions,  and  H.  B.  Gregory  and  J.  M.  Greg- 
ory filed  their  Joint  answer,  M  one  paragraph 
of  whlcb  they  averred  that  tbe  injuries  for 
which  it  was  sought  to  recover  damages  ac- 
crued more  than  one  year  next  before  the 
filing  of  the  amended  petition  and  the  com- 
mencement of  the  cause  of  action  against 
them,  and  they  relied  on  the  statute  of  limi- 
tations in  such  cases  made  and  provided  as 
a  bar  to  any  recovery  against  them.  A 
number  of  other  motions  were  made  and 
pleadings  filed. 

It  being  conceded  that  the  Geneva  Cooper- 
age Company  Is  a  partnership  composed  of 
J.  M.  Gregory  and  H.  B.  Gregory,  the  ap- 
pellants insist  that  tbelr  plea  of  limitation 
presented  a  complete  bar  to  any  recovery 
by  appellee,  and.  If  this  contention  is  sustain- 
ed, it  will  not  be  necessary  to  notice  the 
other  alleged  errors  relied  on  for  reversal. 
The  statute  applicable  to  this  question  is 
section  2619  of  the  Kentudcy  Statutes  of 
1903,  which  provides:  "An  action  for  an  in- 
Jury  to  the  person  of  the  plaintiff,  or  of  bis 
wife,  child,  ward,  apprentice,  or  servant, 
•  •  •  shall  be  commenced  within  one  year 
next  after  the  cause  of  action  accrued,  and  not 
thereafter."  This  «)urt.  In  Wilson  v.  I.  C.  R. 
Co.,  92  S.  W.  5T2,  29  Ky.  Law  Rep.  148,  con- 
sidered tbe  identical  question  here  involved, 
and  held  that  as  Wilson  was  injured  and 
died  on  the  6tb  of  February,  1901,  and  the 
action  to  recover  damages  was  not  Instituted 
until  February  6,  1902,  it  was  barred  by  the 
statute  relied  on  here,  as  more  than  a  year 
had  expired  between  tbe  day  Wilson  died 
and  the  institution  of  the  action.  Under  this 
statute,  the  cause  of  action  accrued  immedi- 
ately upon  the  Infiictlon  of  the  Injury,  and 
fbe  statute  of  limitation  commenced  to  run 
on  September  10, 1903,  and.  In  computing  the 
time  within  which  the  action  must  be  com- 
menced, that  day  must  be  Included, 

In  the  construction  of  this  statute,  the 
word  "yeor"  means  a  calendar  year.  Ky. 
St.  1903,  i  452.  And  a  calendar  year  is  ordi- 
narily and  in  common  acceptation  considered 
to  be  365  days.  But  If  the  calendar  year  Is 
computed  from  a  given  day  In  a  month,  say 
September  19,  1003,  and  the  time  within 
which  the  action  must  be  brought  expires  in 
one  year.  It  would  expire  on  the  next  day 
before  tbe  19th  of  September  of  the  follow- 
ing year,  namely,  on  the  18th  of  September. 
And  It  happens  that  In  thus  computing  the 
time  in  this  particular  case,  and  counting 
from  September  19,  1903,  to  September  18, 
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1904,  IndnslTe,  tbe  appellee  bad  866  days  in 
which  to  institute  thU  action.  Ordinarily 
there  would  be  included  in  this  period  865 
da^B,  but  as  1904  was  a  leap  year,  one  day 
was  added.  8o  that,  giving  the  statute  the 
most  favorable  construction,  and  extending 
the  meaning  of  "calendar  year"  to  its  ex- 
treme limit,  the  action  is  yet  barred. 

It  will  be  observed  that  the  lang^iage  of 
this  statute  dlfFers  in  some  respects  from 
that  used  In  other  sections  of  the  chapter  on 
limitation.  It  does  not  conclude  that  the  ac- 
tion shall  be  commenced  "within  one  year 
next  after  tbe  cause  of  action  accrued,"  but 
tbe  further  words  "and  not  thereafter"  are 
added,  so  as  to  remove  any  possible  doubt 
that  might  exist  as  to  tbe  meaning  and  in- 
tention of  the  I«glBlature. 

Nor  can  there  be  any  question  that,  under 
the  rule  of  construction  adopted  by  this 
court,  the  day  on  which  the  injury  occurred 
must  be  included.  This  question  has  been 
frequently  before  the  court  In  the  considera- 
tion of  otho*  statutory  provisions,  and  the 
construction  has  been  uniform.  To  Illus- 
trate: In  construing  section  745  of  the  Civil 
Code  of  Practice,  which  provides  that  "an 
appeal  shall  not  be  granted  except  within 
two  years  next  after  the  right  to  appeal  has 
accrued,"  this  court.  In  Board  of  Councllmen 
of  Frankfort  v.  Farmers'  Bank,  105  Ky.  811, 
49  S.  W.  811,  reviewed  fully  the  authorities, 
and  held  that  an  appeal  filed  on  January 
21,  1898,  from  a  judgment  rendered  on  Janu- 
ary 21,  1896,  was  too  late — quoting  with  ap- 
proval the  langruage  of  Judge  Simpson  in 
Chiles  V.  Smith's  Heirs,  13  B.  Mon.  460,  In 
which  It  was  announced  that  "tbe  rule  in 
regard  to  tbe  computation  of  time  seems  to 
be  that,  when  the  computation  is  to  be  from 
an  act  done,  tbe  day  In  which  the  act  Is 
done  must  be  Included,  and  hence,  since 
there  Is  no  fraction  of  a  day,  tbe  act  relates 
to  the  first  moment  of  the  day  In  which  It 
was  done.  Bat  when  tbe  computation  is 
to  be  from  the  day  itself,  and  not  from  tbe 
act  done,  then  the  day  In  which  the  act  was 
Jlone  must  be  excluded."  Here  tbe  computa- 
tion must  be  from  an  act  done,  namely,  the 
injury  to  the  person,  and  consequently  tbe 
day  on  which  the  Injury  was  done  must  be 
Included. 

It  is  said,  however,  that  tbe  18th  day  of 
September,  1904,  fell  on  Sunday,  and  as  the 
action  could  not  have  been  Instituted  upon 
that  day,  tbe  person  entitled  to  bring  the 
suit  should  be  allowed  the  whole  of  the  next 
day  in  which  to  Institute  bis  action;  and  In 
support  of  this  proposition  our  attention  Is 
called  to  Owen  v.  Howard  Ins.  Co.,  87  Ky. 
671,  10  S.  W.  119,  which  was  a  suit  upon  an 
Insurance  policy  providing  that  no  action  up- 
on it  could  be  maintained  unless  commenced 
within  12  months  next  after  tbe  fire  occurred, 
and,  as  the  last  day  of  the  year  was  Sunday, 
it  was  held  that  tbe  action  ihight  be  Insti- 
tuted on  the  following  day,  tbe  court  resting 


Its  conclusion  upon  the  ground  tiiat,  as  tbe 
statute  of  limitation  relied  on  was  the  result 
of  a  contract,  it  should  be  fairly  and  equi- 
tably construed  to  elTect  the  Intention  of  tbe 
parties,  and  relieve  the  contract  of  an  inter- 
pretation that  would  defeat  its  enforcemmt. 
And  this  seems  t»  be  the  view  generally  taken 
in  the  construction  of  limitation  clauses  in 
contracts,  although  intervening  Sundays  will 
be  counted.  It  is  only  when  the  day  of  per- 
formance falls  on  Simday  that  It  will  be  ex- 
cluded and  tbe  next  day  allowed.  Salter  v. 
Burt  (N.  Y.)  82  Am.  Dec.  530;  Avery  v.  Stew- 
art (Conn.)  7  Am.  Dec.  340;  State  v.  Michel 
(La.)  27  south.  565,  49  L.  R.  A.  218,  78  Am. 
St  Rep.  364.  But  this  rule  has  never  been 
extended  to  embrace  statutory  provisions  lim- 
iting the  time  In  which  an  action  must  be 
brought.  Indeed,  there  seems  to  be  no 
good  reason  why  tbe  court  should  take  the 
liberty  of  extending  tbe  period  of  limitation 
fixed  by  the  legislative  department,  when  tbe 
time  fixed  Is  sufficient  to  give  all  persons 
Interested  ample  opportunity  to  protect  their 
rights  by  Instituting  an  action;  although  It 
seems  to  be  generally  accepted  that,  when  tbe 
period  of  time  within  which  an  act  must  be 
done  Is  less  than  a  week,  an  intervening  Sun- 
day will  be  excluded;  if  more  than  a  week,  the 
Simday  will  be  Included.  Am.  &  Eng.  E>ncy.  of 
Law,  vol.  26,  p.  10;  State  v.  Michel  (La.)  27 
South.  565,  49  L.  R.  A.  218,  78  Am.  St  Rep. 
864.  And  that  rule  has  been  adopted  by  our 
court  In  respect  to  the  time  In  which  an  ap- 
plication for  new  trial  must  be  mad&  Sec- 
tion 842  of  the  Civil  Code  of  Practice  pro- 
vides that  it  shall  be  made  within  three  days 
after  the  verdict  or  decision  is  rendered;  and. 
although  Sunday  is  not  excluded  by  tbe  let- 
ter of  tbe  Code,  the  rule  is  that  three  days 
means  three  juridical  days,  and,  if  Sunday 
falls  within  tbe  time,  it  will  be  excluded. 
Long  V.  Hughes,  1  Duv.  387.  And  so  with 
reference  to  the  time  within  which  judgment 
shall  be  pronounced  in  casM  of  felony,  tbe 
provision  of  the  Code  being  that  "the  court 
shall  not  pronounce  judgment  until  two  days 
after  the  verdict  is  rendered,"  and  this  has 
been  held  to  mean  two  juridical  days. 
O'Brien  ▼.  Commonwealth,  89  Ky.  854,  12  S. 
W.  471. 

In  other  Instances,  Sunday  Is  expressly 
excluded  by  statute.  To  illustrate,  section 
760  of  tbe  Civil  Code  of  Practice  provides: 
"No  mandate  shall  issue  nor  decision  become 
final  until  after  thirty  days  exclndlng  S"un- 
days  from  the  day  on  which  the  decision  was 
rendered."  And  so  tbe  Constitution  (section 
42)  declares  that  "the  session  of  tbe  Legis- 
lature shall  be  sixty  days  exclusive  of  Sun- 
days"; and  In  section  88,  that  the  Governor 
shall  have  10  days  In  which  to  return  a  bill 
presented  to  him,  Sundays  excepted.  But 
where  the  statute  does  not  in  terms  exclude 
Sundays,  and  the  time  fixed  In  which  the 
act  must  be  done  Is  more  than  a  week,  Sun- 
day will  be  Included  in  computing  the  Umeu 
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Brown  T.  Valles  (Colo.)  27  Paa  945,  14  L.  B. 
A.  120;  bteter  v.  Magone  (C.  C.)  47  Fed. 
872;  Oooley  t.  Cook,  125  Mass.  406;  Dorsey 
V.  Pike,  46  Hun  (N.  Y.)  112.  For  Instance, 
the  ClvU  Oode  of  Practice,  In  section  44,  pro- 
vides that  a  summons  shall  be  returnable  to 
the  first  day  of  the  next  term  of  court  which 
does  not  begin  within  10  days  from  the  date 
of  the  BonunonB,  and.  In  determining  whether 
or  not  process  la  within  the  time,  Sunday  is 
always  included.  Ormsby  t.  City  of  Lonls- 
Tille,  79  Ky.  197. 

Our  attention  has  been  directed  to  section 
464  of  the  Statutes  of  1903,  providing 
that  "if  any  proceeding  Is  directed  by  law 
to  take  place,  or  any  act  Is  directed  to  be 
done,  on  a  particular  day  of  a  month.  If  that 
day  happen  to  be  Sunday,  the  proceeding 
shaU  take  place  or  act  shall  be  done  on  the 
next  day."  This  section  Is  found  in  the  chap- 
ter on  the  coDstructlon  of  statutes,  but  Its 
meaning  cannot  be  extended  to  embrace  pro- 
Tlsions  In  the  statute  of  limitations.  By  Its 
terms.  It  Is  confined  to  a  proceeding  directed 
by  law  to  take  ptace,  or  an  act  directed  to  be 
done,  which  must  be  construed  to  mean  In  the 
course  of  judicial  proceedings. 

Aft^  a  full  Investigation  of  the  authorities, 
and  a  careful  consideration  of  the  question, 
we  cannot  escape  the  conclusion  that  an  ac- 
tion under  this  statute  must  be  brought  with- 
in a  year,  and.  If  the  last  day  of  the  year 
happens  to  fall  on  Sunday,  the  time  in  which 
it  may  be  brought  cannot  be  extended  to  the 
following  day. 

Nor  was  the  institution  of  the  action 
•gainst  the  Geneva  Cooperage  Company  as 
a  corporation  the  commencement  of  an  action 
against  H.  B.  Gregory  and  J.  M.  Gregory  as 
partnns,  although  they  owned  and  operated 
the  concern  generally  known  as  the  "Geneva 
Cooperage  Company."  This  precise  question 
was  determined  in  Ijeatherman  v.  Times  Co., 
88  Ky.  291,  11  S.  W.  12,  8  I*  R.  A.  824,  21 
Am.  St  Rep.  342.  There  Leatherman  sued 
the  Times  Company  as  a  corporation  for  libel. 
After  the  expiration  of  a  year  he  discovered 
that  the  Times  Company  was  not  a  corpora- 
tion, bnt  a  private  concern  owned  and  pub- 
lished by  Haldeman  and  Logan  as  partnora, 
and  It  was  held  that  the  institution  of  the 
action  against  the  Times  Company  by  that 
name  did  not  have  the  efTect  of  bringing  the 
individual  members  of  the  company  before 
the  court,  nor  of  suspending  the  statute  of 
limitation  as  to  them.  Nor  is  Teets  v.  Sny- 
der Heading  Mfg.  Co.,  87  S.  W.  803.  27  Ky. 
Law  Rep.  1061,  in  conflict  with  the  view  here- 
in expressed,  as  the  opinion  In  that  case  men- 
tions and  distlDgulshes  the  opinion  In  Leath- 
ennan  v.  Times  Company. 
■  It  Is  also  urged  that,  as  Hazard  did  not 
flle  an  answer,  the  Judgment  went  against 
l)im  by  default,  and  he  cannot  complain  of 
error  that  mig^t  authorise  a  reversal  as  to 
the  Gregories.  The  amended  answer,  how- 
(Ter,  filed  In  May,  1905,  recites  that  "the  de- 


fendants H.  B.  Gregory,  etc.,  by  leave  of 
court,  amoid  their  answer,"  so  that  Hazard, 
In  company  with  his  codefendants,  did  in- 
terpose a  defense.  And  all  through  the  rec- 
ord appear  motions  made  by  "the  defend- 
ants." We  therefore  conclude  that,  by  vir- 
tue of  the  amended  answer  and  motions 
made,  Hazard's  rights  were  as  fully  protect- 
ed as  if  his  name  had  been  mentioned  in  each 
pleading  and  motion. 

In  view  of  the  conclusion  reached  upon  the 
plea  of  the  statute  of  limitation,  we  have  not 
deemed  It  necessary  to  investigate  the  other 
interesting  questions  raised  by  counsel. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  enter  a  Judgment  dismissing 
the  petition. 


ANDERSON  et  al.  v.  ANDERSON. 
(Court  of  Appeals  of  Kentucky.    Dec.  7,  1906.) 
Infants  —  Action     Aoainst  —  Untbavebsed 
AixEGATioNS— Necessity  of  Proof. 

Under  Code,  $  126,  subaec.  1,  requiring 
proof  of  untraversed  allegations  of  a  petition 
or  cross-petition  against  a  defendant  who  is 
under  any  disability  except  coverture,  a  judg- 
ment in  partition  against  defendants,  all  of 
whom  were  infants,  except  one  who  was  a  luna- 
tic, based  on  a  petition  m  support  of  wliicli  no 
evidence  was  introduced,  cannot  be  sustained. 

Appeal  from  Circuit  Court,  Whitley  CJoun- 

ty. 

"Not  to  be  officially  reported." 

Action  by  J.  R.  Anderson  against  Calvin 
Anderson  and  others.  From  a  Judgment  In 
favor  of  plalntifT,  defendants  appeal.  Re- 
versed and  remanded. 

Sharp  &  Slier,  for  appellants.  R.  S.  Ciraw- 
ford,  for  appellee. 

NUNN,  J.  This  action  was  instituted  by  the 
appellee,  3.  R.  Anderson,  against  the  appel- 
lants, Calvin  Anderson,  Jake  M.  Anderson, 
Marion  Anderson,  and  George  H.  Anderson, 
who  are  infants,  and  Minta  Gilreatb,  the  wife 
of  Thomas  Gilreath,  who  is  insane,  and  con- 
fined in  the  Lakeland  Asylum.  The  summons 
for  her  was  executed  on  the  superintendent 
of  the  asylum.  Her  husband,  who  was  made* 
a  party,  was  not  summoned  either  In  person 
or  constructively.  The  purpose  of  the  action 
was  to  sell  a  tract  of  land  containing  some- 
thing over  100  acres,  and  for  a  division  of 
the  proceeds  among  the  parties.  It  appears 
that  the  father  of  the  appellants  died,  leav- 
ing nine  children,  who  are  Joint  owners  of  the 
land  In  question,  the  appellee,  however,  hav- 
ing purchased  the  interests  of  four  of  the  chil- 
dren. The  grounds  relied  upon  as  author- 
izing a  sale  of  the  land  were  that  "it  could 
not  be  divided  without  material  injury  to  the 
value  of  the  respective  parts,  and  that  none 
of  the  parts  could  be  laid  off  without  mate- 
rial injury  to  such  part  and  to  the  residue, 
same  being  In  part  coal  and  minwal  lands, 
and  in  part  timber  lands,  and  in  part  farm- 
ing lands,  the  mineral  and  timber  being  the 
most  valuable  of  the  lands."  The  judgment 
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ordering  the  sale  was  rendered  wltbont  evi- 
dence of  any  character  to  Bustain  the  alle- 
gations of  the  petition.  SecUon  126  of  the 
Code  provides:  "Every  material  allegation 
of  a  pleading  must,  for  the  purpoaee  of  the 
action,  be  takoi  as  true,  nnless  specifically 
traversed,  excepting  these,  which  mnst  be 
proved,  though  not  traversed."  And,  In  de- 
fining those  which  muat  be  proved,  though 
not  traversed.  It  Is  provided  In  subsection  \ 
of  that  section:  "Allegations  of  a  petition, 
or  croes-petltlon,  against  a  defendant  who  Is 
under  any  disability  except  coverture."  A 
court  of  equity  has  no  power  to  sell  Infant's 
real  estate  except  that  conferred  by  statute. 
The  allegations  of  appellee's  petition,  by  this 
provision  of  the  Code,  stood  controverted,  as 
the  appellants  were  all  laboring  under  tbe 
disability  of  Infancy,  and.  In  tbe  case  of  the 
wife,  lunacy.  In  the  case  of  Slier,  etc.,  v. 
Archer's  Guardian,  82  S.  W.  2SS,  26  Ey.  Law 
Rep.  557,  this  court  decided  that  an  action  to 
sell  the  real  estate  of  an  infant,  where  there 
was  no  averment  or  proof  of  the  value  of  the 
Inf  anf  s  interest,  and  tbe  evidence  was  insuffi- 
cient to  show  that  such  a  sale  would  benefit 
tbe  Infant,  the  Judgment  of  tbe  chancellor  di- 
recting the  sale  could  not  be  upheld.  There 
are  many  other  decisions  of  this  court  to  tbe 
same  efFect 

EV>r  these  reasons,  and  the  further  reason 
that  the  husband  of  Mrs.  Ollreatb,  who  had 
a  potential  interest  in  the  land,  was  not  be- 
fore the  court,  the  Judgment  directing  tbe 
sale  of  the  land  is  reversed,  and  remanded 
for  further  proceedings  conslsteat  with  this 
opinion. 


In  re  GRESTB. 

(Court  of  Appeals  of  Kentucky.    Dee.  T,  lfl06.) 

Attobrkt  and  CLixnT— Advissioh  to  Pbao- 
ncB  —  Attobkkts  Adicittxd  in  Othkb 
States. 

Ky.  St.  1903,  I  101.  which  was  originally 
section  5  of  the  act  of  October  10,  1892  (Acta 
1891-83,  pp.  258,  259,  c.  100}  admitting  attor- 
neys at  law  of  any  of  tbe  United  States  who 

.  liaye  been  regularly  admitted  to  practice  law  In 
the  courts  of  their  own  state  to  practice  law 
in  the  courts  of  Kentucky  was  repealed  by 
Act  March  17,  1902  (Acts  1902,  p.  45,  c.  16) 
entitled  an  act  to  regulate  the  granting  of  li- 
censes to  practice  law  and  prescribing  the  quali- 

'  fications  of  attorneys  at  law  in  the  common- 
wealth of  Kentucky,  which  provided  that  no 
person  should  practice  law  within  the  state  with- 
out previously  iiavlng  obtained  a  license  author- 
izing him  to  engage  in  snch  practice,  excepting 
from  its  operation  the  appearance  and  practice 
of  nonresident  attorneys,  in  good  stanoing.  In 
cases  in  which  they  were  employed  and  rniieal- 
ing  ail  laws  and  parts  of  laws  in  conflict  tneio- 
with. 

"Not  to  be  officially  reported." 
Motion  by  Robert  A.  Oeste  for  admission 
to  the  bar.   Motion  overmled. 

HOBSON,  C.  J.  Robert  A.  Creste,  who 
has  been  admitted  to  tbe  bar  of  the  Supreme 
Conrt  of  tbe  state  of  Michigan,  and  Is  now  a 


resident  of  Louisville,  Ky.,  has  filed  a  copy 
of  tbe  order  of  tbe  Jefferson  county  court, 
certifying  that  be  Is  a  person  of  honesty,  prob- 
ity, and  good  moral  character,  and  has  entered 
a  motion  that  be  be  sworn  in  as  a  member  of 
this  bar  under  section  101,  Ky.  St  1903, 
which  Is  In  these  words :  "Attorneys  at  law 
of  any  of  the  United  States,  who  have  been 
regularly  admitted  to  practice  in  tbe  sup^*!- 
or  courts  of  their  own  state,  may  b»  admitted 
to  practice  law  in  any  of  the  courts  of  this 
state.  They  shall  be  under  the  same  respon- 
sibilities for  the  faithful  discharge  of  their 
duties  as  are  Imposed  on  attorneys  resident 
in  this  state."  The  question  to  be  determined 
is  whether  this  section  of  the  statute  is  in 
force  or  has  been  repealed.  Sections  98,  99, 
100,  and  101  of  the  Kentucky  Statutes  of  1903. 
as  they  originally  stood  were  sections  2,  8,  4, 
and  6  of  article  1  of  the  act  of  Octo- 
ber 10,  1892.  See  Acts  1891-93,  pp.  258. 
259,  c.  100.  Sections  2,  3,  and  4,  which  were 
sections  98,  99,  and  100  of  tbe  original  Ken- 
tucky Statutes,  regulated  the  licensing  of 
attorneys,  and  section  5  is  section  101  of  tbe 
Kentucky  Statutes  above  quoted.  By  the  act 
approved  March  17,  1902,  entitled,  "An  act  to 
regulate  the  granting  of  license  to  practice 
law  and  prescribing  tbe  qnaliflcatlons  of 
attorneys  at  law  in  the  commonwealtb  of 
Kentucky,"  It  was  provided  as  follows  (see 
Acts  1902,  p.  46,  c.  16) :  "Section  1.  No  per- 
son hereafter  shall  be  permitted  to  practice 
as  an  attorney  or  counsellor  at  law  or  to  com- 
mence, conduct,  or  defend,  any  action,  suit  or 
claim.  In  which  he  Is  not  a  party  concerned 
In  any  conrt  within  this  state,  whether  by 
using  or  subscribing  his  own  name  or  the 
name  of  any  other  person  without  having 
previously  obtained  a  license  authorizing 
such  person  so  to  do  as  hereinafter  provided, 
which  license  or  qualification  shall  constitute 
the  person  so  receiving  same  an  attorn^  or 
counsellor  at  law,  shall  authorize  such  person 
to  appear  in  all  courts  in  this  state  and  there 
to  practice  as  an  attorney  or  counsellor  at 
law  according  to  tbe  laws  and  customs  there- 
of for  and  during  good  behavior  In  said  prac- 
tice. Nothing  In  this  act  shall  be  construed 
to  prevent  a  nonresid«it  attorney  In  good 
standing  from  appearing  and  practicing  In  a 
case  In  which  he  may  be  employed.  Provided, 
This  act  shall  not  apply  to  any  person  now 
having  a  license  to  practice  law  In  this  state." 
Then  follow  sections  2,  3,  and  4,  providing 
how  a  license  may  be  obtained.  Section  5 
prescribes  the  oath  to  be  taken  by  an  attor- 
ney. Section  6  Is  In  these  words :  "Any  per- 
son who  shall  practice  law  In  this  state  with- 
out being  licensed  and  sworn  as  herein  pro- 
vided, shall  be  deemed  guilty  of  a  misde- 
meanor, and  fined  not  less  than  twenty-flye 
dollars  ($26.00),  nor  more  than  two  hundred 
dollars  ($200.00),  for  each  offense."  Sections 
7  and  8  provide  for  certain  fees  to  the  clerk, 
and  for  the  keeping  of  a  roster.  Section  9, 
the  last  section  of  tbe  act,  Is  as  follows :    "All 
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Uw8  and  parts  of  laws  In  conflict  berawitb 
are  hereby  repealed." 

It  wUl  tbus  be  Been  that  the  act  of  1902  Is 
an  act  regulating  the  granting  of  license  and 
prescribing  the  qualifications  of  attorneys  in 
the  state,  and  that  all  laws  in  conflict  with  it 
are  repealed.  It  will  Also  be  observed  that 
In  the  flrst  section  It  is  provided  that  a  non- 
resident attorney  in  good  standing  may  ap- 
pear and  practice  in  a  case  in  which  he  may 
be  onployed,  and  that  It  Is  also  provided  by 
section  6  that  no  person  shall  practice  law  in 
the  state  without  being  licensed  as  provided 
by  the  act  It  is  thus  clear  from  the  provi- 
sions of  the  act  that  it  prescribes  who  may 
practice  law,  and  that  it  prohibits  all  other 
persona  from  practicing  law  except  those  who 
have  complied  with  its  provisions.  A  non- 
resident attorney  In  good  standing  may  ap- 
pear and  practice  In  a  case  in  which  he  may 
be  employed  without  complying  with  the 
jRvvislons  of  the  act,  but  no  person  who  Is  a 
resident  of  the  state  can  practice  law  in  the 
tt&te  without  having  obtained  a  license  as  re- 
quired by  the  act,  unless  he  had  a  license  to 
practice  law  in  this  state  when  the  act  was 
passed.  The  provision  made  in  the  act  as  to 
nonresident  attorneys  shows  that  the  Legis- 
lature tiad  in  mind  In  passing  the  act  attor- 
neys at  law  admitted  to  practice  in  other 
states  and  intentionally  ctianged  the  rnle  as 
to  them,  which  had  theretofore  been  as 
provided  in  section  101,  Ky.  St  190S.  The 
act  of  1902  covers  the  subject  embraced  by 
sections  2,  8,  4,  and  IS  of  the  original  act,  and 
as  all  laws  and  parts  of  laws  In  conflict  with 
the  act  are  repealed,  It  necessarily  results 
that  section  101,  Ky.  St  1903,  is  repealed  by 
the  act 

It  follows  that  the  motion  of  the  applicant 
most  be  overruled. 


MADISON  STOCKYARDS  CO.  r.  FRAZBE. 
{Court  of  Appeals  of  Kentucky.    Dec.  11,  1906.) 

CHAKPKBTT— CONVBYAKC*  —  ADVEBBE  POSSBS- 

sion. 

B.  and  TS.  sold  a  tract  of  land  to  a  com- 
pany, contracting  to  fence  along  one  line  there- 
of, bat  set  the  fence  over  eight  feet  on  the  land, 
and  afterwards  resold  the  eight  feet  as  a  part 
of  an  adjoining  tract  to  F.  who  resold  to  M., 
who  entered  possession  thereof.  The  company 
sabaeqnently  drawing  M.'s  attention  to  the 
encroachment  he  conceded,  after  looking  up 
the  records,  that  he  did  not  have  title  to  the 
(trip,  and  assured  the  company  that  he  would 
not  bold  adversely,  and  he  remained  in  posHcs- 
rion  for  several  years.  Held  that,  M.  naving 
declared  his  holding  to  be  amicable  and  having 
never  given  notice  of  a  renouncement  of  such 
holding,  his  possession  was  not  adverse  within 
the  meaning  of  the  statute  of  champerty. 

rEJd.  Note. — For  cases  in  point,  see  Cent  Dig. 
VOL  9,  Champerty  and  Maintenance,  |S  66-83.] 

Appeal  from  Circuit  Court,  Madison  Ooun- 

"Not  to  be  officially  reported." 
Action  by  Ia  J.  Frazee  against  one  Marcum 
for  foreclosure  ot  mortgage,  Madison  Stock- 


yards Company  intervening.  Fhhu  a  ]udg- 
mesit  tor  plaintiff,  intervener  appeals.  Be- 
▼ersed  and  remanded. 

K.  W.  Miller,  for  appellant    J.  C  and  D. 
M.  Chenault  for  appellee. 

O'RBARt  J.  Brooks  and  Bvaos  were  tbe 
owners  of  a  tract  of  land  lying  adjacent  to 
the  city  of  Richmond.  In  tbe  spring  of  18S9 
they  sold  and  conveyed,  by  deed  of  general 
warranty,  the  larger  part  of  It,  comprising 
nearly  38  acres,  to  a  corporation  known  as 
the  "New  Fair  Company."  The  deed  of  con- 
veyance for  this  parcel  Included  a  strip  front- 
ing 70  feet  wide  on  Irvine  street  At  the 
time  of  the  contract  of  sale  to  the  Fair  Com- 
pany the  land  had  not  been  divided,  although 
it  seems  that  the  owners  had  caused  it  to 
be  surveyed  for  that  purpose;.  Their  original 
survey  contemplated  laying  off  the  tract  so 
as  to  provide  for  a  suitable  place  for  holding 
a  fair.  They  expected  to  sell  It  for  that  pur- 
pose, and  show  that  70  feet  front  on  Irvine 
street  was  intended  to  be  sold.  Tbe  officers 
of  the  Fair  Company  testify,  without  serious 
contradiction,  that  they  bought  the  property 
with  the  understanding  that  they  were  to 
have  70  feet  front  on  Irvine  street,  and  paid 
for  it  accordingly.  The  deed  of  conveyance 
made  to  It  called  for  that  front  as  stated. 
Under  the  contract  of  sale,  Brooks  and  E>v- 
ans  were  to  fence  off  the  part  sold  to  the 
Fair  Company  by  a  high  board  fence,  erected 
on  the  line.  In  building  this  fence  it  was 
set  over  on  the  Fair  Company's  land  eight 
feet,  decreasing  the  frontage  on  Irvine  street 
to  92  feet  The  eight  feet  was  thus  Inclosed 
In  tbe  remainder  of  the  lot  which  Brooks  and 
Evans,  In  the  fall  of  1889,  sold  to  another  par- 
ty, who  subsequently  sold  the  lot  next  to 
the  Fair  Company's  front  to  one  Marcum  by 
deed  of  general  warranty.  The  Fair  Company 
having  executed  a  mortgage  on  Its  parcel 
of  the  land,  and  being  unable  to  pay  It,  was 
sued  in  foreclosure — when  Its  land  was 
sold  under  decree  of  court  and  bought  In  by 
Col.  I.  Shelby  Irvine,  who  subsequently  sold 
and  conveyed  It  to  appellant  At  the  time 
of  these  last-named  sales  Marcum  had  built 
upon  the  lot  conveyed  to  him,  his  house  ex- 
tending across  the  line  called  for  in  the  deed 
to  the  Fair  Company,  and  encroaching  for 
some  feet  upon  the  elgbt-foot  strip  of  land 
that  is  in  controversy  in  this  case.  A  short 
while  after  the  sale  and  conveyance  to 
Marcum,  officials  of  the  Fair  Company,  hav- 
ing discovered  that  the  division  fence  was  set 
over  on  their  land,  objected  to  Marcum's  en- 
croachment, and  called  his  attention  to  the 
state  of  tbe  title.  Marcum  looked  up  the 
records,  caused  It  to  be  examined  by  his  law- 
yer, and,  finding  that  both  deeds  covered  tbe 
same  land  to  the  extent  of  the  elgbt-foot 
strip  now  In  controversy,  and  that  the  deed 
to  tbe  Fair  Company  was  the  elder,  he  con- 
ceded to  tbe  Fair  Company  that  he  did  not 
have  title  to  the  land,  and  assured  them  that 


Digitized  by 


Google 


284 


88  SOUTHWESTERN  REPORTEB. 


(Ky. 


he  wonld  not  bold  adveisely  to  them.  No 
action  was  taken  by  the  Fair  Oompany  at 
that  time  to  eject  him,  and  the  matter  was 
allowed  to  stand  so  for  several  years.  In 
the  meantime  Marcum  had  mortgaged  the 
land  back  to  his  vendor  Frazee,  and,  being 
unable  to  pay  the  mortgage  debt,  Frazee  sued 
him  for  foreclosure.  In  that  suit  appellant, 
the  stockyards  company,  Intervened,  claim- 
ing the  eight-foot  strip  of  land  as  belonging 
to  It,  while  Marcum  pleaded  as  a  defense 
that  bis  title  had  failed  to  the  extent  of  the 
eight-foot  strip,  and  that  the  mortgagee,  ap- 
pellee Frazee,  who  was  also  a.  warrantor  to 
Marcum,  was  liable  to  him  for  the  value  of 
the  deficiency.  It  appears  that,  when  the 
Fair  Company  protested  to  Marcum  that  he 
had  some  of  their  land  In  possession,  Mar- 
cum called  the  attention  of  Frazee  to  the 
fact,  and  then  demanded  some  satisfaction. 
Frazee  In  turn  called  the  attention  of  his 
warrantor,  Elvans,  to  the  situation,  where- 
upon Evans  and  Marcum  had  some  sort  of  an 
adjustment  by  which  Evans  imdertook  direct 
to  Marcum  to  render  certain  satisfaction  to 
him  In  the  event  he  was  dispossessed  by  su- 
perior title.  To  the  cause  of  action  of  the 
Madison  Stockyards  Oompany,  Frazee  plead- 
ed that,  Inasmuch  as  Marcum  was  in  the 
actual,  adverse  possession  of  the  lot  embra- 
ced by  his  deed  when  the  conveyance  was 
made  by  Irvine  to  the  stockyards  company, 
the  latter  was  cbampertous  and  void,  and 
that  it  could  not,  therefore,  maintain  an 
action  thereon.  The  circuit  court  sustained 
this  contention  of  Frazee^  and  furthermore 
adjudged  that,  as  Marcum  did  not  thereby 
lose  any  of  his  land  under  the  superior  title, 
the  covenant  in  the  deed  of  Frazee  to  Mar- 
cam  was  not  broken,  and  It  was  consequently 
adjudged  that  the  whole  of  the  Marcum  lot 
should  therefore  be  sold  to  satisfy  Frazee's 
debt  Manmm  does  not  appeal,  nor  do  we 
express  an  opinion  as  to  the  correctness  of 
the  decision  on  the  merits  as  between  Mar- 
cum and  Frazee,  as  that  part  of  the  case 
may  stand  on  a  basis  entirely  independent 
of  the  determination  of  the  controversy  be- 
tween appellant  and  appellee  In  this  case. 
What  we  do  decide  Is  that,  under  the  facts 
shown  at  the  time  of  the  conveyance  by  Ir- 
vine to  the  Madison  Stockyards  CJompany. 
Marcum  was  not  In  the  adverse,  although 
be  was  In  the  actual,  possession  of  the  whole 
of  the  lot  embraced  In  his  deed.  The  statute 
of  champerty  applies  only  to'  a  case  where 
another  Is  In  the  adverse  possession  of  the 
premises  being  conveyed.  As  Marcum  had 
admitted  previously  that  his  holding  was 
not  adverse,  but  amicable,  to  the  vendor  of 
the  stockyards  oompany,  he  would  not  there- 
after be  permitted  to  say,  at  least  without 
giving  notice  of  his  renouncement  of  amicable 
holding  to  the  true  owner,  that  his  possession 
was  hostile.  As  the  parties '  claimed  title 
from  the  same  common  grantor,  and  as  the 
conveyances  to  the  grantor  of  the  Madison 


STtockyards  Oompany  was  older  In  time  in  its 
execution  and  record,  the  title  to  the  whole 
of  the  70  feet  was  in  the  stodcyards  oompany. 
The  Judgment  of  the  circuit  court  is  re- 
versed, and  cause  remanded  for  a  Judgment 
In  conformity  herewith. 


STEVENS  V.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.    Dec.  7,  1906.) 

1.  CantiNAi.  Law— Appbai/— EviDENCK. 

Where  there  is  some  evidence  on  which  to 
base  a  conviction,  it  cannot  be  set  aside  on  ap- 
peal as  unauthorized  or  flagrantly  against  the 
evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  CMminal  Law,  H  8074-S076.] 

2.  HOHICIDB— EVIDBNCB— REPOTATIOR  OF  Ds- 
CEASEO. 

In  a  prosecntion  of  a  peace  officer  for  kill- 
ing deceased  while  attempting  to  restrain  him 
from  escaping,  evidence  concerning  decedent's 
reputation  amone  peace  officers  in  the  county, 
aa  distinguished  from  his  acquaintance!  general- 
ly, was  inadmissible. 

3.  Cbikinal  Law— CownucT  o»  Twai>-P«b- 

SOHS    PBESENT — UNANTICIPATEO    OcrBBEAK. 

In  a  prosecution  for  homicide,  it  was  not 
error  for  the  court  to  permit  decedent's  widow 
to  sit  in  the  courtroom  during  the  taking  of  tes- 
timony, and,  while  weeping,  to  make  an  nnan- 
ticipated  outbreak  denouncing  defendant,  she 
having  been  quickly  required  uereafter  to  with- 
draw from  the  courtroom. 

4.  Same  —  Objections  —  Exceptions  —  Ne- 

OESBITT. 

In  a  prosecution  for  homicide,  the  failure  of 
the  court  to  put  an  earlier  end  to  a  sndden 
outbreak  and  manifestation  of  grief  on  the  part 
of  decedent's  widow,  before  the  jury,  could  not 
be  reviewed  on  appeal,  in  the  absence  of  an 
objection  and  exception  taken  thereto  at  the 
time. 
6.  Sajis— Abotthent  op  Counsel. 

Misconduct  of  the  commonwealth's  attor- 
ney In  his  closing  argument  to  the  jury  cannot 
be  reviewed  on  appeal,  where  It  was  first  pre- 
sented to  the  trial  court  in  defendant's  motion 
and  grounds  for  a  new  trial  without  any  objec- 
tion taken  thereto  at  the  time  or  request  that 
the  court  admonish  the  jury  not  to  consider  it, 
and  an  exception  reserved. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  f  2645.] 

6.  Akbest— NECKseixT   of   Wasbant— Peace 

OffICKB— AUTHOBITT. 

Where  decedent  was  both  drunk  and  dis- 
orderly in  the  presence  of  a  peace  officer,  the 
officer  was  authorized  to  arrest  him  without  a 
warrant,  and  hold  him  until  a  police  justice 
could  be  sent  for  and  either  try  him  or  commit 
him  in  default  of  ball. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arrest,  f  153.] 

7.  HoMiciDB— Pbeventinq  Esoapb  of  Pbis- 

ONEB. 

Where,  after  defendant  had  legally  arrested 
decedent  for  misdemeanor,  decedent  attempted 
to  release  himself  from  arrest  by  forcibly  over- 
powering defendant,  the  latter  was  entitled  to 
use  such  force  as  was  reasonably  necessary  Ut 
overcome  that  used  by  decedent,  even  to  the 
extent  of  shooting  and  killing  him,  if  It  reason- 
ably appeared  to  defendant  that  that  was  the 
only  way  of  preventiufr  his  escaping  from  de- 
fendant's custody,  though  defendant  would  have 
had  no  right  to  shoot  deceased  if  he  had  got 
away  from  him  and  was  fleeing  to  escape. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  i  135.] 
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&  Sahs— In&TBucnoRS. 

Id  a  prosecation  of  a  peace  officer  for  kill- 
ing decedent  after  his  arrest  for  misdemeanor, 
the  court  cliarged  that,  if  decedent  refused  to 
rabmit  to  the  arrest  or  to  remain  in  the  of- 
ficer's custody,  the  latter  was  entitled  to  use 
reasonable  force  to  compel  him  to  submit,  and, 
if  decedent  assaulted  the  officer,  the  latter  was 
entitled  to  defend  himself  and  use  force  rea- 
sonably necessary  to  repel  the  assault  and  pro- 
tect himself  from  great  bodily  harm  or  death 
at  the  hands  of  decedent  or  overcome  the  latter's 
force  to  resist  arrest  or  continued  control  after 
arrest,  but  that  defendant  had  no  right  to  kill 
decedent  nor  to  retain  custody  of  his  person 
except  as  decedent  was  assaulting  defendant, 
etc.  Held,  that  such  instruction  was  errone- 
ous, as  limiting  the  officer's  right  to  kill  to  the 
single  ground  of  self-defense. 

Appeal  from  Circuit  Conrt,  Ohio  County. 

"To  be  officially  reported." 

EL  Flem  Stevens  was  convicted  of  murder, 
and  be  api>ealB.    Reversed  and  remanded. 

H.  P.  Taylor,  S.  A.  Anderson,  M.  L.  Heav- 
rln,  for  appellant  N.  B.  Hays,  C.  H.  Mor- 
ris, and  Morris  &  South,  for  the  Common- 
wealth. 

SETTriiB,  J.  The  appellant,  R.  Flem  Stev- 
ens, was  indicted  and  tried  In  the  Ohio  cir- 
cuit court  for  the  murder  of  W.  L.  Oraw- 
barger.  The  Jury  by  their  verdict  found  him 
guilty  of  voluntary  manslaughter,  and  fixed 
his  puniahment  at  two  years'  confinement  In 
the  penitentiary.  Appellant  was  refused  a 
new  trial  In  the  lower  court,  and  now  asks 
of  this  court  a  reversal  of  the  Judgment  ap- 
pealed from. 

Appellant,  at  the  time  of  the  homicide, 
was  marshal  of  the  town  of  McHenry,  and 
having  been  sent  for  by  a  barber  to  remove 
deceased  from  the  vicinity  of  his  shop  on  ac- 
count of  his  drunken  and  disorderly  conduct, 
be  went  to  the  shop  in  question  and  found 
deceased  in  front  of  it  and  near  it.  Dis- 
covering that  he  was  drunk  and  boisterous, 
appellant  placed  him  under  arrest  and  start- 
ed with  him  to  the  McHenry  railroad  depot, 
where  there  was  a  light,  intending  after 
reselling  the  depot  to  send  for  the  police 
Judge,  that  he  might  immediately  issue  a 
warrant  against  deceased  for  his  miscon- 
duct, and  make  some  disposition  of  the  case. 
Upon  readiing  the  d^ot  deceased,  who,  down 
to  that  time,  had  auietly  submitted  to  the 
arrest,  refused  to  enter  the  building,  and 
thereupon  be  and  aK)ellant  got  into  an  al- 
tercation, during  which  the  latter  shot  and 
killed  blm.  The  evidence  as  to  the  difficulty 
was  very  conflicting.  Four  witnesses,  Hobdy, 
Maddox,  and  the  two  Turners,  introduced 
liy  the  commonwealth,  claimed  to  have  seen 
It  According  to  their  testimony,  when  ap- 
pellant opoied  the  door  of  the  depot  build- 
ing, deceased  objected  to  entering,  whereupon 
appellant  knocked  him  down  with  a  pistol, 
or  billy,  shot  him  twice  while  down,  again  in 
ibe  act  of  rising,  then  twice  more  when  he  fell 
upon  the  floor  of  the  east  shed  of  the  depot 
On  the  other  hand,  appellant  testified  in  his 
own  behalf  that,  upon  reaching  the  depot 


door,  deceased,  who  was  a  much  larger  and 
stronger  man  than  he,  with  his  left  hand 
grasped  appellant's  right  hand,  and  holding 
it  as  if  in  a  vise,  threw  his  right  hand  and 
arm  around  appellant's  neck,  thereby  press- 
ing his  head  against  deceased's  breast  and 
began  to  struggle,  as  if  to  throw  appellant  to 
the  floor  and  kill  him,  or  do  him  great  bodily 
harm,  in  view  of  which,  and  of  threats  that 
deceased  had  previously  made  against  him, 
appellant  got  his  pistol  from  his  pocket  with 
his  left  hand,  and  shot  deceased  twice,  some- 
where in  the  back,  which  caused  the  latter 
to  release  his  hold  of  him  and  to  fall  down, 
but  immediately  getting  on  his  feet  deceased 
advanced  toward  appellant  with  the  remark, 
"God  damn  you,  I  have  not  got  enough  of 
you  yet"  and  again  seized  and  bore  down  on 
blm  much  as  he  had  done  before;  whereupon 
appellant  changing  the  pistol  from  his  left 
to  his  right  hand,  shot  deceased  three  times 
in  front  when  he  fell  to  the  floor  and  died. 
In  the  main,  appellant's  version  of  the  homi- 
cide was  corroborated  by  Dott  and  Nail, 
railroad  employes,  then  in  the  depot.  Cans 
and  Toll  who  were  across  the  street  and,  in 
some  measure,  by  Miss  Pirtle,  Bishop,  and 
Cope,  who  were  further  away.  In  addition 
to  the  testimony  of  the  witnesses  named, 
there  was  some  further  proof  that  deceased 
had,  prior  to  his  arrest,  in  effect  said  he 
would  not  be  arrested  by  appellant  and  that 
the  latter  had.  In  substance,  declared  he 
would  use  his  pistol  In  arresting  a  man  like 
deceased,  or  of  his  kind.  Evidence  was  also 
Introduced  by  the  defense  to  show  that,  at 
the  time  of  the  homicide,  which  occurred  at 
night  and  under  the  depot  shed,  there  was  a 
nine-day  moon,  and  that  the  moonlight  was 
insufficient  for  the  commonwealth's  witness- 
es  to  see  what  was  done  by  the  parties  en- 
gaged in  the  conflict  On  the  other  hand, 
the  testimony  of  the  commonwealth's  eyewit- 
nesses to  the  homicide,  and  others,  was  that 
the  light  from  the  moon  was  sufficient  to  en- 
able them  to  see  what  took  place.  From  all 
the  evidence  the  Jury. reached  the  conclusion 
that  the  homicide  was  not  Justifiable.  As 
there  was  some  evidence  upon  which  to  base 
the  verdict  we  are  not  at  liberty  to  declare 
that  it  was  unauthorized,  nor  have  we  the 
right  to  set  it  aside  upon  the  ground  that  it 
was  flagrantly  against  the  evidence. 

It  is  insisted  for  appellant  that  the  trial 
conrt  erred  in  refusing  to  allow  him  to  prove 
by  certain  witnesses,  of  whom  the  question 
was  asked,  that  the  reputation  of  deceased 
among  the  peace  officers  of  the  county  was 
tliat  of  a  dangerous  man.  We  think  the 
court  ruled  correcOy  hi  excluding  such  tes- 
timony. It  was  not  proper  to  show  what 
deceased's  reputation  in  the  particular  named 
was  among  peace  officers,  any  more  than  any 
other  class.  It  was,  however,  competent  to 
show  that  such  was  his  reputation  among 
his  acquaintances  generally  in  the  community 
in  which  be  lived,  and  this  appellant  was 
permitted  to  prove,  and  did  prove,  by  quit* 
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a  ntiniber  of  witnesses,  Including  peace  of- 
flcers. 

It  Is  also  complained  that  the  trial  court 
was  guilty  of  misconduct  during  the  trial, 
In  that  he  permitted  the  widow  of  deceased, 
who  sat  In  the  courtroom  during  the  taking 
of  testimony,  to  weep  In  the  presence  of  the 
Jury,  and  cry  out  at  appellant,  saying:  "Flem 
Stevens,  why  did  not  you  kill  me  or  my 
sweet  baby.  Instead  of  my  husband,  who 
died  with  a  smile  on  his  face?"  This  out- 
break on  the  part  of  Mrs.  Grawbarger  was 
nothing  more  than  an  nncontrollable  mani- 
festation of  her  grief,  which  could  not  have 
been  anticipated  by  the  court,  or  the  officers 
of  the  court,  then  present  Moreover,  It  Is 
admitted  by  counsel  that  she  was  quickly 
required  by  the  court  to  withdraw  from  the 
I'ourtroom.  The  episode,  though"  lU-tlmed  and 
improper,  was  such  as  frequently  occurs, 
und  it  could  not  have  been  prevented  by  the 
court  except  by  an  order  made  at  the  be- 
ginning of  the  trial  refusing  the  widow  the 
right  to  enter  or  remain  in  the  courtroom 
during  its  progress,  which  would  have  been 
an  nnnsnal,  as  well  as  a  harsh  and  unjustifi- 
able, requlr^nent  that  appellant  himself  did 
not  care  to  demand.  It  does  not  appear  from 
the  record  that  he  or  his  counsel  objected  to 
the  conduct  or  statement  of  Mrs.  Grawbarger, 
or  that  they  excepted  to  the  coart's  failure 
to  pat  an  earlier  end  to  the  occurrence,  and. 
In  the  absence  of  such  an  objection  and  ex- 
ception, this  court  will  not  consider  the  al- 
leged error. 

We  are  also  without  power  to  consider  ap- 
pellant's complaint  as  to  the  alleged  miscon- 
duct of  the  acting  commonwealth's  attorney 
in  the  closing  argument  to  the  Jury,  as  it 
does  not  appear  from  the  record  that  the  al- 
leged impr(^>er  statement  made  by  him  was 
objected  to  at  the  time,  that  the  court  was 
asked  to  admonish  the  Jury  not  to  consider 
it,  or  that  its  failure  to  do  so  was  excepted 
to  by  appellant  It  was  not  snfflclent  to 
present  the  matter  to  the  lower  conrt  for 
the  first  time  in  the  motion  and  grounds  for 
a  new  trisL 

Appellant's  objection  to  the  instructions 
of  the  court  made  at  the  time  they  were  giv- 
en require  us  to  consider  and  pass  upon  them. 
Their  number  and  length  make  It  impracti- 
cable to  copy  them  in  the  opinion.  Eight  of 
them,  thon^  in  some  respects  inaptly  ex- 
pressed, we  think  substantially  correct  but 
the  one  marked  "No.  5"  we  are  unable  to  ap- 
proTe.  It  is  as  follows :  "The  court  further 
instructs  the  Jury  that  as  a  matter  of  law, 
the  defendant  being  a  peace  officer  In  the 
town  of  McHenry  at  the  time  of  the  killing 
of  the  deceased,  Grawbarger,  be  had  the 
right  to  arrest  the  deceased,  if  he  was  drunk 
or  committing  a  breach  of  the  peace  in  his 
presence,  without  any  warrant  and  had  the 
right  to  take  deceased  before  the  police  Judge 
of  the  town  of  McHenry  to  be  dealt  with  ac- 
cording to  law.    And  If  the  said  Grawbarger, 


after  having  been  arrested  by  the  defendant, 
refused  to  submit  to  said  arrest  or  to  ronain 
in  the  defendant  Stevens'  control,  as  mar- 
shal, or  refused  to  continue  In  his  control 
as  marshal,  then  the  defendant  had  the  right 
to  use  reasonable  force  to  compel  said  Graw- 
barger  to  submit  to  his  authority  and  to  con- 
tinue in  his  control,  and,  If  the  Jury  believe 
from  the  evidence  that  the  deceased,  Graw- 
barger, refused  to  continue  in  the  control  of 
the  defendant  as  marshal,  and  assaulted 
said  marshal,  the  defendant  in  this  action. 
the  defendant,  Stevens,  had  the  right  to  de- 
fend himself  from  said  assault,  and  to  use 
such  force  as  was  reasonably  or  apparently 
necessary  to  repel  said  assault  but  the  de- 
fendant Stevens  had  no  right  even  if  as- 
saulted by  said  Grawbarger,  after  he  had 
been  arrested,  to  use  any  more  force  than 
was  reasonably  or  apparently  necessary  to 
protect  himself  from  great  bodily  harm  or 
death  at  the  hands  of  deceased,  Grawbarger. 
or  to  overcome  the  force,  if  any,  offered  by 
the  said  Grawbarger  In  his  resistance  of  said 
arrest  or  continued  control  after  the  arrest 
And  the  court  further  Instructs  the  Jury  that 
the  defendant  had  no  right  to  kill  the  said 
Grawbarger  in  order  to  retain  custody  of  his 
person  after  having  arrested  him,  charged 
with  disorderly  conduct  or  drunkenness,  or 
breach  of  the  peace,  except  as  the  said  Graw- 
barger was  assaulting  the  defendant  as 
sup];>osed  in  these  instructions."  Under  the 
facts  appearing  in  the  record  there  can  be 
no  doubt  that  appellant  had,  as  a  peaee 
officer,  the  right  to  arrest  deceased  without 
a  warrant  as  be  was  both  drunk  and  disor- 
derly in  the  officer's  presence.  Appellant's 
right  to  take  him  to  the  depot  and  bold  him 
in  custody  until  the  police  Judge  could  be 
sent  for  in  order  liiat  he  might  try  him  for 
the  offense  committed  in  the  presence  of  the 
officer,  or  commit  him  to  fkrison  In  default 
of  ball  until  the  next  day,  is  also  free  from 
doubt  It  is  the  theory  of  the  defense  that 
after  the  arrest  of  deceased  had  been  prop- 
erly made  by  appellant  he  forcibly  resisted 
the  latter  in  the  attempt  to  release  himself 
from  arrest  that  Is,  from  appellant's  custody 
as  a  peace  officer,  by  assaulting  him,  and  that 
appellant  in  the  effort  to  retain  hhn  in  cus- 
tody and  to  protect  himself  from  danger  of 
death  or  great  bodily  harm,  or  what  recunn- 
ably  appeared  to  him  to  be  such  danger,  shot 
and  killed  him.  It  was  for  the  Jury  to  de- 
termine from  the  evidence  Introduced  by  ap- 
pellant in  support  of  this  theory  whether 
the  killing  was  or  was  not  Justifiable.  It  Is, 
however,  patent  that  the  above  instructions 
confined  appellant's  right  to  kill  deceased  to 
the  single  ground  of  self-defense,  which  was 
error.  For,  though  he  may  not  have  had  any 
reason  to  fear  death  or  bodily  harm  at  the 
hands  of  deceased,  if  the  latter  was  attempt- 
ing to  release  himself  from  arrest  by  forcibly 
overpowering  appellant  the  latter  had  the 
right  to  use  such  force  as  was  reasonably 
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necosary  to  overcome  tbat  being  used  b7 
deceased  to  effect  his  release,  even  to  the  ex- 
tmt  of  shooting  and  killing  the  latter,  If  it 
reasonably  appeared  to  appellant  that  that 
was  the  only  way  to  prevent  his  release  from 
Ms  (awjellant's)  custody,  though  he  would 
have  bad  no  right  to  shoot  deceased  if  he 
had  gotten  away  from  him,  and  was  fleeing 
to  escape. 

In  the  case  of  Head  v.  Martin,  86  Ky. 
482,  S  S.  W.  822,  the  single  question  pre- 
sorted for  decision  was  whether  a  peace 
officer.  In  arresting  the  defendant  In  a  bas- 
tardy warrant,  or  in  preventing  bis  escape 
after  arrest  had  the  right  to  shoot  and  kill 
him  while  fleeing.  In  the  opinion  It  is  said: 
"It  Is  attempted  to  draw  a  distinction  be- 
tween a  case  where  one  Is  attempting  to 
avoid  arrest,  and  where  one  is  endeavoring 
to  escape  after  arrest  If,  however,  the 
offender  Is  In  flight  and  Is  not  at  the  time 
resisting  the  officer,  then  the  law  is  the  same, 
whether  he  be  fleeing  to  avoid  arrest  or 
to  escape  from  custody.  •  •  •  The  appel- 
lee, Martin,  had.  In  fact  been  arrested  by  the_ 
appellant  Head,  as  deputy  sheriff,  and  was' 
shot  by  the  latter  when  fleeing  from  his  cus- 
tody, but  the  fact  that  an  arrest  had  been 
made  does  not  alter  the  law  of  the  case." 
After  holding  that  the  offense  of  bastardy 
is  to  be  regarded  as  a  misdemeanor,  and  that 
the  statute  of  this  state  In  respect  to  arreste 
does  not  prescribe  how  they  ahall  be  made, 
bat  merely  provides  that  "no  unnecessary 
force  or  violence  shall  be  used  in  making 
the  arrest"  the  opinion  proceeds  to  say: 
"We,  therefore,  turn  to  the  common  law  for 
guidance.  By  It  an  officer  In  a  case  of  felony 
may  use  such  force  as  Is  necessary  to  cap- 
ture the  felon,  even  to  killing  him  when  In 
flight  In  the  case  of  a  misdemeanor,  bow- 
ever,  the  rule  la  different  It  is  bis  duty 
to  make  the  arrest  He  may  summon  a  posse 
and  may  defend  himself,  if  resisted,  even  to 
the  taking  of  life,  but  when  the  offender 
ia  not  resisting,  but  fleeing,  he  has  no  right 
to  kill.  Human  life  Is  too  sacred  to  admit 
of  a  more  severe  rule.  Officers  of  the  law 
are  properly  clothed  with  its  sanctity.  They 
represent  Ita  majesty,  and  must  be  properly 
protected,  but  to  permit  the  life  of  one  char- 
ged with  a  mere  misdemeanor  to  be  token 
when  fleeing  from  the  officer  would,  aside 
from  Its  inhumanity,  be  productive  of  more 
abuse  than  good.  The  law  need  not  go  un- 
enforced. The  officer  can  summon  his  posse, 
and  take  the  offender.  ♦  •  *  An  officer 
hi  arresting  or  preventing  an  escape  for  a 
misdemeanor,  may  oppose  force  to  force,  and 
Buffldent  to  overcome  It  even  to  the  taking  of 
life  If  the  offender  puts  the  life  of  the 
officer  in  jeopardy,  the  latter  may,  se  de- 
fendendo,  slay  blm,  but  he  must  not  use  any 


greater  force  than  Is  necessary  for  bis  pro- 
tection."    Roberson's  Criminal  Law,  SS  153, 
154;    Dllger  v.  Commonwealth,  88  Ky.  550, 
11  S.  W.  661;  DooUn  v.  Commonwealth,  95 
Ky.  29,  2S  S.  W.  663;   Bowman  v.  Common- 
wealth, 96  Ky.  8,  27  S.  W.  870;    Fleetwood 
V.  Commonwealth,   80  Ky.   1;    Mockabee  v. 
Commonwealth,  78  Ky.  380.    The  same  doc- 
trine Is  stated  In  Bishop  on  Criminal  Law, 
{{  662,  663,  as  follows :   "The  justification  of 
homicide  happening  In  the  arrest  of  persons 
charged  with  misdemeanors,  or  breaches  of 
the  peace,  is  subject  to  a  different  rule  from 
I  that  which  we  have  been  laying  down  in 
resjiect  to  cases  of  felony,   for,   generally, 
!  speaking,  in  misdemeanors  It  will  be  murder 
,  to  kill  the  party  accused  for  flying  from  the 
.  arrest  though  he  cannot  otherwise  be  token, 
'  and,  though  there  be  a  warrant  to  appre- 
!  bend  him,  but  under  the  circumstances,  it 
;  may  only  amount  to  manslaughter,  if  it  ap- 
pear that  death  was  not  Intended.     •    •     • 
But  in  misdemeanors  and  breaches  of  the 
.  peace,  as  well  as  In  cases  of  felony.  If  the  of- 
!  fleer  meet  with  resistance,  and  the  offender 
is  killed  in  the  struggle,  the  killing  will  be 
justified."     The    Instruction   of    self-defense 
given  by  the  lower  court  together  with  the 
one  given  below  In  this  opinion,  will  be  suf- 
ficient to  advise  the  jury  under  what  cir- 
cumstances the  killing  of  deceased  may  be 
excused,  if  excusable  at  all,  under  the  evi- 
dence. 

The  Instruction  which  the  court  is  directed 
to  give,  on  a  retrial  of  the  case,  in  lieu  of 
No.  6,  should  be  expressed  as  follows:  "The 
court  Instructs  the  Jury  that  •'  they  believe 
from  the  evidence  deceased  was  drunk  and 
disorderly  In  the  presence  of  appellant,  the 
latter,  as  marshal  of  the  town  of  McHenry, 
had  ttte  right  to  arrest  him  without  a  war- 
rant and  to  hold  him  In  custody  until  the 
presence  of  the  i)ollce  judge  could  be  se- 
cured to  make  some  disposition  of  the  case, 
and,  if  they  further  believe  from  the  evidence 
that,  after  the  arrest  of  deceased,  and  while 
appellant  had  blm  In  custody,  deceased  at- 
tempted by  force  or  violence  to  effect  his  re- 
lease from  appellant's  custody  as  an  officer, 
appellant  had  the  right  to  use  such  force 
as  was  necessary  or  reasonably  appeared  to 
him  to  be  necessary,  but  no  more,  to  over- 
come the  forcible  resistance  of  deceased,  and 
If,  under  these  circumstances,  he  shot  and 
killed  deceased,  the  killing  was  excusable, 
if  appellant  could  not  otherwise  overcome 
the  forcible  resistance  of  deceased,  or  It 
reasonably  appeared  to  blm  that  he  could 
not  do  so." 

On  account  of  the  error  committed  by 
the  trial  court  In  giving  Instruction  No.  6 
to  the  jury,  the  judgment  Is  reversed,  and 
the  case  remanded  for  a  new  trial  con8Is^ 
ent  with  the  opinion. 


Digitized  by 


Google 


288 


08  SOUTHWESTEBN  REFORTHB. 


(Ky. 


COMMONWEALTH   v.   ADAMS   EXPRESS 
00. 

{Court  of  Appeals  of  Kentucky.    Dec.  12,  1906.) 

1.  Taxation  —  Pboceedinos  fob  Listiwo 
OmnxD  Pbopxbtt  —  Afpbai.  —  Tdib  fob 
Taking. 

Ky.  St.  1003,  S  4241,  provides  for  pro- 
ceedings in  a  county  court  to  have  property 
listed  for  taxation  as  omitted  property,  and 
provides  that  eitlier  party  feeling  himself  ag- 
grieved by  the  judnnent  may  appeal  to  the  cir- 
iwurt  Civ.  Code  Prac.  {  IxQ,  provides  that  all 
appeals  from  the  judgment  of  a  county  court 
must  be  prosecuted  within  60  days  from  judg- 
ment, and  section  4241  makes  no  provision  for 
a  new  trial.  Heid.  that  a  county  judge,  after 
entering  judgment  in  such  a  proceeding,  has  no 
povrer  to  grant  a  new  trial,  and  orders  of  the 
court  noting  the  filing  of  a  motion  for  a  new 
trial  and  overruling  the  same  did  not  stay  dur- 
ing the  pendency  of  the  motion  the  running  of 
the  60  days  for  the  taking  of  an  appeal. 

Appeal  from  drcolt  Court,  Mason  County. 

"To  be  officially  reported." 

Proceedings  by  the  commonwealth  against 
the  Adams  Express  Company  for  the  listing 
of  omitted  property  for  taxation.  From  a 
judgment  of  the  Circuit  Court,  dismissing  an 
appeal  from  a  judgment  of  the  county  court 
In  favor  of  defendant,  the  commonwealth  ap- 
AfflrmedL 


A.  B.  &  A.  D.  Cole  and  3.  M.  Collins,  for 
the  Commonwealth.  W.  H,  Wadsworth,  for 
appellee. 

liASSINO,  J.  John  J.  O'Donnell,  an  au- 
ditor's agent,  filed  his  statement  in  the  Ma- 
son county  court  against  the  Adams  Express 
Company,  seelclng  to  have  certain  property 
listed  for  taxation  under  section  4241,  Ky. 
St  1003,  alleging  that  the  prc^ierty  had  been 
omitted  from  the  list  filed  by  the  Adams  Ex- 
press Company.  The  company  denied  that 
It  had  omitted  any  property  from  its  list, 
and  on  the  Issue  thus  joined  proof  was  tak- 
en, and  upon  final  hearing  on  September  4, 
1005,  the  county  judge  dismissed  the  origi- 
nal statement  and  the  several  amendments 
thereto,  and  adjudged  that  the  express  com- 
pany had  not  omitted  any  of  Its  property  for 
the  years  named  in  the  statement  and  its 
amendments.  The  auditor's  agent  thereupon 
filed  a  motion  and  grounds  for  new  trial. 
No  further  steps  were  taken  In  the  case  un- 
til January  1,  1006,  when  the  county  judge 
overruled  the  motion  for  a  new  trial,  and  the 
commonwealth  tendered  its  bill  of  exceptions, 
which  was  signed  by  the  judge,  filed  and 
made  part  of  the  record.  The  case  was  then 
taken  to  the  Mason  circuit  court  and  docket- 
ed for  trial  as  an  appeal  case.  At  the  Feb- 
ruary term,  1006,  of  the  Mason  circuit  court, 
the  express  company  moved  to  dismiss  the 
appeal,  on  the  ground  that  it  bad  not  been 
taken  within  the  time  required  by  law  after 
the  rendition  of  the  judgment  appealed  from, 
and  the  circuit  court  sustained  the  motion 
and  dismissed  the  appeal. 

The  original  Judgment  was  rendered  Sep- 


tember 4,  1005.  The  appeal  was  taken  Jan- 
uary 1, 1906,  which  was,  of  course,  more  than 
60  days  from  the  date  of  the  rendition  of  tbe 
judgment  appealed  from ;  and  unless  the  mo- 
tion for  a  new  trial  filed  by  the  common- 
wealth on  September  4,  1905,  stayed  proceed- 
ings until  it  was  overruled  on  January  1, 
1906,  the  commonwealth  must  fall.  Section 
4241,  Ky.  St  1003,  provides  the  manner  in 
which  the  auditor's  agent  must  proceed. 
This  section  is  complete  In  Itself.  It  gives 
to  tbe  county  judge  the  right  to  exercise  his 
discretion  in  determining  whether  or  not  tbe 
property  sought  to  be  taxed  is  subject  to  tax- 
ation as  omitted  property,  and  It  then  pro- 
vides that  when  this  discretion  has  been 
exercised,  either  party  feeling  himself  ag- 
grieved may  appeal,  as  in  other  civil  cases. 
Section  729,  Civ.  Code  Prac,  provides  that 
all  appeals  from  a  judgment  of  a  county 
court  must  be  prosecuted  within  60  days 
from  the  date  of  the  judgment  appealed  from. 
Section  4241  makes  no  provision  for  a  new 
trial,  and  says  distinctly  that  the  party  not 
satisfied  with  the  judgment  of  the  court  may 
appeal.  Section  725  of  the  Code  provides  the 
manner  In  which  the  appeal  is  taken.  The 
listing  for  taxation  of  omitted  property  Is  by 
special  proceeding,  regulated  wholly  by  stat- 
utory provision.  It  was  evidently  the  pur- . 
pose  of  the  legislators.  In  providing  for  an 
appeal  from  the  Judgment  of  the  county 
court  to  provide  a  speedy  method  for  final 
determination  as  to  whether  or  not  tbe  prop- 
erty sought  to  be  subjected  should  be  taxed, 
and  hence  they  made  no  provision  for  appli- 
cation for  a  new  trial  before  the  county 
judge,  but  provided  for  an  appeal  direct  from 
his  ruling,  thus  securing  to  both  the  common- 
wealth and  the  party  sought  to  be  taxed  a 
speedy  determination  of  the  questions  In  Is- 
sue. This  court  has  held,  in  the  case  of 
Taylor  v.  Tibatts,  13  B.  Mon.  177,  that 
where  a  will  had  been  admitted  to  probate 
in  tbe  county  court  the  court  could  not 
thereafter  grant  a  retrial  or  set  aside  the 
order  of  probate  made  at  a  previous  term. 
And  again.  In  the  case  of  McCarty  v.  Mc< 
Garty,  8  Bush,  504,  where  an  order  bad  been 
entered  in  the  county  court  admitting  to 
probate  a  will,  and  thereafter  ai^licatlon 
was  made  to  vacate  the  order  of  probate, 
and  the  court  on  hearing  of  the  motion  to 
vacate,  entered  an  order  declaring  the  order 
probating  the  will  null  and  void,  this  court 
Judge  Pryor  delivering  the  opinion,  said: 
"The  only  remedy  provided  for  the  unsuc- 
cessful party,  where  a  will  has  been  reject- 
ed or  admitted  to  record  by  the  county  court 
Is  by  writ  of  error  or  an  appeal  to  the  circuit 
court  of  the  same  county,  and  tbence  to 
the  Court  of  Appeals.  The  will,  once  admit- 
ted to  probate  by  the  county  court  must  be 
contested  In  the  manner  pointed  out  by  the 
statute.  This  special  proceeding  Is  adopted 
and  regulated  by  law  as  applicable  to  wills 
alone,    and  the  remedies   alforded  in   such 
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ctaeB  most  be  found  In  the  statute,  and  no- 
wbene  else.  There  Is  no  power  given  to  the 
conntf  court,  after  a  will  has  been  admitted 
to  record  or  rejected,  to  grant  the  iwrtles  a 
Dew  trial,  or  at  a  subsequent  term,  to  annul 
the  orders  made  In  regard  to  the  case  at 
a  previous  term." 

The  same  rule  of  reasoning  may,  by  anal- 
ogy, be  applied  to  the  case  at  bar.  The  only 
remedy  provided  for  the  unsuccessful  party, 
where  the  property  has  been  listed  by  the 
county  Judge,  or  he  has  refused  to  list  same, 
to  by  an  appeal  to  the  circuit  court,  and  <i 
Judgment  entered  by  the  county  court  must 
be  contested  In  the  manner  pointed  out  by 
tbe  statute.  This  special  proceeding  Is 
adopted  and  regulated  by  law  as  applicable 
to  the  listing  of  omitted  property  for  taxa- 
tion, and  the  remedies  afforded  In  such  cases 
must  be  found  In  the  statute,  and  nowhere 
else.  And,  there  being  no  power  given  the 
county  Judge,  after  he  had  entered  hie  judg- 
ment refusing' to  list  the  property  sought  to 
tie  taxed,  to  grant  to  the  parties  a  new  trial, 
the  orders  which  he  made  in  noting  the  filing 
«f  the  motion  for  a  new  trial  and  In  overrul- 
ing {tame  were  void,  and  of  no  binding  force 
or  tfect,  and  they  did  not  stay  proceedings 
on  the  Judgment 

The  judgment  Is  affirmed. 


DUDIiET  et  al.  v.  HBRRINQ  et  al. 
{Court  of  Appeals  of  Kentucky.    Dec.  11,  1906.) 

1.   AFFXAI/— DiSAIXOWANCX  0¥  AlCKNOlCKNT  TO 

Pleadino — ^Revisw— Record. 

Tbe  refosal  of  the  court  to  allow  a  pro- 
posed amendment  to  a  pleading  to  be  filed  will 
not  be  reviewed  where  it  does  not  appear  that 
there  was  an  order  of  the  court,  makini  the  pro- 
posed amendment  a  part  of  the  record. 

[Eld.  Mote.— For  cases  in  point,  see  Cent.  Dig. 
tA.  3,  Appeal  and  Error,  {  2884.] 

1  Dkcdb  —  CoNSTBtTonoR  —  RnsBTAXioR  or 

ESTATX  IK  OSANTOB. 

A  deed  in  tbe  usual  form  which  stipulated 
that  it  wa«  understood  that  the  grantor  retain- 
«d  exclusive  use  of  tbe  premises  for  life,  and 
that  the  conveyance  was  not  to  take  effect  until 
tbeir  death,  gave  to  the  grantor  a  life  Interest 
in  the  property,  and  the  remainder  to  the  gran- 
tee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  I  466.] 

3.  8aii»— Cahcbixation— Fbaud— ExEcuTioH 
—TAJtXjax  or  Gbaktee  to  Comply  with 
CoRDrnoNS. 

A  deed  was  delivered  to  a  grantee  who  knew 
tbat  the  premises  were  onlv  to  pass  to  her  on 
<ondltioD  tliat  she  should  sign  a  certain  obliga- 
tion. She  promised  to  sign  it  in  the  event  of 
another  grantee  signing  a  similar  one.  The 
(rantor,  in  the  belief  that  the  grantee  would 
oeente  the  obligation,  allowed  her  to  retain  the 
deed.  Beld,  that  on  the  grantee's  subsequently 
indicating  her  refusal  to  execute  the  obligation 
the  grantor  was  entitled  to  a  cancellation  of  the 
ted  unless  within  a  specified  time  the  grantee 
scented  the  obligation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
«d.  16,  Deeds,  |  168.] 

Appeal  from  Circuit  Court,  Logan  County. 
'Vot  to  be  officially  reported." 

«8aw,— 19 


Action  by  May  Herring  and  another  against 
Marion  R.  Dudley  and  another.  From  a  judg- 
ment for  plaintiffs,  defendants  appeaL  Re- 
versed and  remanded. 

Browder  &  Browder,  for  appellants.  John 
S.  Rhea  and  S.  R.  Crewdaon,  for  appellees. 

NUNN,  J.  In  the  year  1900,  Needham 
Dudley,  a  resident  of  Logan  county,  Ky.,  died 
testate,  leaving  surviving  him  his  widow,  the 
appellant  Marlon  R.  Dudley,  and  two  daugh- 
ters: One  the  appellant  Hortense,  who  was 
then  past  the  age  of  SO  years,  and  unmarried; 
the  other  the  appellee,  Mrs.  May  Herring. 
By  his  will  the  testator  devised  300  acres  of 
valuable  land  to  hU  widow.  It  appears 
without  contradiction,  that,  soon  after  bis 
death,  bis  wife  came  to  an  understanding 
with  her  two  daughters  whereby  she  was  to 
convey  to  them  In  equal  portions  a  life  es- 
tate in  this  land,  with  the  right  to  use  the 
whole  estate  provided  their  necessities  re- 
quired it  for  their  support,  and  reserving  to 
herself  the  right  to  direct  by  will  how  and 
to  whom  the  daughters  should  dispose  of  the 
remainder.  In  the  month  of  October,  1903, 
the  appellant,  Mrs.  Dudley,  undertook  to  put 
into  execution  these  plans  and  Intentions. 
She  caused  a  surveyor 'and  two  neighbors 
to  meet  upon  the  land,  and  divide  it  into  two 
parts  of  equal  value.  Mr.  Nourse,  the  sur- 
veyor, undertook  to,  and  did,  draw  up  the 
deeds.  He  was  directed  to  draft  them  in  ac- 
cordance with  the  plans  and  understanding 
above  stated,  but,  at  his  instance,  a  separate 
deed  and  writing  was  drawn  for  each  of  the 
daughters,  both  of  which  Mrs.  Dudley  signed 
and  acknowledged.  The  deeds  were  in  the 
usual  form,  with  these  additional  words  In 
each  of  them:  "It  Is,  howevo*,  distinctly  un- 
derstood that  said  first  party  retains  ex- 
clusive use  and  control  of  the  above-described 
property  during  her  natural  life,  and  that 
this  conveyance  is  not  to  take  ^ect  until  the 
death  of  said  first  party."  Hie  separate 
writing  prepared  for  each  of  the  daughtera 
was  as  follows:  "This  writing  is  to  show  that 
my  mother,  Mrs.  Marlon  R.  Dudley,  has 
this  day  conveyed  to  me  a  tract  of  land 
situated  in  Logan  county,  Kentucky,  con- 
taining one  hundred  and  sixty  one  and  three- 
fifths  acres,  on  the  condition  that  I  would 
bind  myself  by  written  obligation  to  make 
such  distribution  of  said  property,  or  Its 
equivalent  In  value,  at  my  death  as  she  may 
direct  by  her  last  will  and  testament,  pro- 
vided: It  is  not  absolutely  necessary  for 
me  to  use  said  property  for  my  support  and 
comfort  during  my  life,  and  that  I  have  ac- 
cepted said  conveyance  on  the  said  condition, 
and  that  I  bind  myself  to  carry  out  said  con- 
tract to  the  best  of  my  ability.  This  19th 
day  of  October.  1003." 

The  appellee,  Mrs.  Herring,  was  not  pres- 
ent when  these  writings  were  prepared,  being 
detained  at  home  by  the  illness  of  her  hus- 
band. In  a  few  days  thereafter  Mrs.  Dud- 
ley, according  to  her  own  statement,  carried 
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these  two  Instruments  to  her  dangbter,  Mrs. 
Herring,  for  the  purpose  of  securing  her 
signature  thereto,  after  whldi  she  proposed 
to  deliver  to  her  the  deed.  The  daughter, 
however,  declined  to  sign  the  obligation  until 
her  sister  Hortense  signed  the  one  prepared 
for  her.  Mrs.  Dudley  further  stated  that  she, 
by  oversight,  left  the  deed  and  writing  In 
a  drawer  at  the  home  of  her  daughter,  Mrs. 
Herring,  and  that  she  wrote  to  her  requesting 
that  she  take  care  of  the  papers.  This  the 
daughter  denies,  and  claims,  on  the  other 
hand,  that  the  deed  was  delivered  to  her  at 
the  gate  of  her  home,  by  hw  sister  Hortense, 
in  the  presence  of  their  mother.  This  in 
torn  was  denied  by  Hortense,  or,  at  least, 
she  testified  that  she  had  no  recollection  of 
any  such  transaction.  The  appellee  had  the 
deed  recorded  shortly  after  its  execution, 
but  she  never  signed  the  separate  writing. 

Some  time  after  this  Mrs.  Dudley  wrote 
to  the  appellee,  sending  her  the  separate 
obligation  of  her  daughter  Hortense,  which 
had  been  properly  signed,  and  asking  that 
she  sign  the  one  left  with  her  and  return 
them  both  so  that  they  might  be  deposited  in 
a  bank  for  safekeeping.  This  letter,  with 
the  inclosure,  was  sent  by  messenger.  The 
appellee  failed  to  respond,  or  to  return  the 
papers,  until  after  this  suit  was  brought, 
when  she  forwarded  them  to  her  mother, 
her  own  obligation  remaining  unsigned,  with 
the  statement  that  she  declined  to  sign  on 
account  of  "changed  conditions,"  and  fur- 
ther that  she  would  explain  the  matter  to 
her  mother  when  she  saw  her,  which  she 
has  never  done. 

In  the  fall  of  1904,  the  appellant,  Mrs. 
Dudley,  concluded  to  build  a  bam,  and  make 
some  other  improvements  upon  the  premises. 
Some  of  the  timber  was  cut,  mostly  upon 
that  part  of  the  land  allotted  in  the  dlTlsion 
to  Mrs.  Herring,  from  which  lumber  was 
made,  and  eventually  buildings  were  erected 
upon  that  part  of  the  land  allotted  to  Hor- 
tense. The  appellee  then  instituted  this  ac- 
tion to  obtain  an  injunction  restraining  the 
appellants  from  committing  any  further 
waste  upon  the  land,  and  asking  $50  in  dam- 
ages for  the  timber  already  taken  therefrom. 
The  appellants  answered^,  denying  that  the 
appellee  had  any  Interest  in  the  timber,  aver- 
ring that  under  the  deed  she  took  no  interest 
whatever  In  the  property  imtil  after  the 
death  of  her  mother;  but  they  failed  to 
allege  that  If  the  deed  did  not  so  express 
this  contingency,  it  was  on  account  of  mis- 
take or  oversight  on  the  part  of  the  drafts- 
man and  the  parties  thereto.  They  further  al- 
leged, however,  by  amended  pleading,  that  the 
deed  was  never  delivered  to  the  appellee; 
that  she  obtained  it  wrongfully  and  fraud- 
ulently; In  other  words,  that  she  secured 
it  under  a  promise  to  sign  the  separate  writ- 
ing with  which  she  failed  to  comply;  and 
they  asked  the  court  to  declare  the  deed  a 
nullity.  The  issues  were  thus  completed 
and  the  evidence  heard,  after  which  the  court 


perpetuated  the  Injunction  against  the  ap- 
pellants, and  rendered  Judgment  against  Mrs. 
Dudley  for  $50  in  damages,  deciding  that 
she  only  held  a  life  interest  in  the  land,  with 
the  right  to  the  use  of  firewood  and  other 
timber  necessary  to  keep  the  place  in  repair, 
and  dismissed  appellant's  cross-petition  in 
which  she  sought  a  cancellation  of  the  deed. 

It  is  true,  after  the  evidence  had  been  tak- 
en, the  appellants  offered  to  file  an  amended 
answer  in  wlilch  it  was  alleged  that  If  the 
words  or  language  used  In  the  deed  only 
secured  to  Mrs.  Dudley  a  life  estate  in  the 
land,  and  gave  to  her  daughters  a  present 
interest  subject  only  to  the  life  estate  of 
their  mother,  then  It  was  a  mistake  of  the 
draftsman  thereof.  The  court,  however,  re- 
fused to  allow  this  amendment  to  be  filed, 
and  it  does  not  appear  ttiat  there  was  an 
order  of  court  making  it  a  part  of  the  record. 
Therefore,  we  cannot  consider  it  upon  this 
appeaL  Under  the  authority  of  the  cases  of 
Reynolds  v.  McFarland  ft  Company,  11  S. 
W.  202,  10  Ky.  Law  Rep.  932;  Phillips  v. 
Thomas  Lumber  Company,  94  Ky.  445,  22  S. 
W.  652,  42  Am.  St  Rep.  367;  Rawlings  v. 
McRoberts,  95  Ky.  346,  25  S.  W.  601;  and 
Hunt  V.  Hunt,  82  S.  W.  998,  26  Ky.  Law  Rep. 
973,  68  L.  R.  A.  180,  the  court  properly  con- 
strued the  language  of  the  deed  as  giving 
Mrs.  Dudley  a  life  interest  In  the  property, 
and  the  remainder  interest  to  her  daughters. 

We  are  of  opinion,  however,  that  the  court 
erred  in  dismissing  the  cross-petition  of  Mrs. 
Dudley,  in  which  she  sought  to  have  the  deed 
canceled.  Under  the  facts  as  shown  in  this 
case,  we  think  that  what  occurred  should 
not  be  deemed  a  delivery  of  the  deed  by  Mrs. 
Dudley  to  the  appellee.  Even  if  Mrs.  Dud- 
ley and  her  daughter  Hortense  banded  the 
deed  in  question  to  the  appellee,  the  latter 
knew  the  property  was  only  to  pass  to  her 
upon  the  condition  that  she  signed  the  ob- 
ligation referred  to;  she  knew  further  that 
she  bad  promised  her  mother  to  sign  it  in 
the  event  her  sister  Hortense  signed  the  one 
prepared  for  her,  and  also  that  her  mother, 
in  perfect  confidence,  allowed  her  to  retain 
the  deed  upon  the  belief  that  she  would  sign 
the  obligation.  It  would  be  inequitable  to 
permit  her  now  to  hold  the  property  under 
such  circumstances.  Under  the  facts  as 
shown  In  the  record  she  was  not  entitled 
to  the  land,  and,  therefore,  had  no  right  to 
bring  an  action  against  her  mother  for  in- 
Jury  to  the  real  estate  which  she  did  not 
then  own,  having  refused  to  comply  with 
the  conditions  upon  which  she  was  to  become 
its  owner.  It  is  manifest  that  if  appellee 
had  indicated  to  her  mother  that  she  would 
not  sign  the  obligation,  the  mother  would  not 
have  permitted  her  to  take  or  retain  the 
deed.  This  controversy  seems  to  have  arisen 
because  of  the  failure  of  appellee  to  comply 
with  her  promise,  given  her  mother,  to  sign 
the  paper  referred  to,  and  under  the  circum- 
stances the  appellants  should  not  i>e  compel- 
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led  to  pay  any  damages,  or  the  coats  of  this 
litigation. 

For  these  reasons  the  judgment  of  the  low- 
er court  Is  reversed  and  remanded  with  di- 
rections to  grant  the  appellee  a  reasonable 
time  within  which  to  sign  the  obligation 
abOTe  mentioned,  and,  In  the  event  she  falls 
to  do  so,  adjudge  a  cancellation  of  the  deed ; 
and  for  farther  proceedings  consistent  with 
this  opinion. 


BTTRKHABT  T.  LOUGHRIDGa 
(Coart  of  Appeals  of  Kmtncky.    Dec  11, 1906.) 

1.  TBiAii— Rbceftior  or  Evidkncb. 

Civ.  Code  Prac.  8  600,  aubsec.  3,  provides 
that  no  person  shall  testify  for  himself  m  chief 
after  introducing  other  testimony  for  himself 
in  chief.  Held,  that  where,  in  a  suit  to  recover 
land,  defendant  claimed  title  under  a  title  bond 
alleged  to  have  been  executed  to  I.  and  plaintiff 
took  the  deposition  of  I.,  in  which  he  stated  that 
no  bond  was  made  to  him,  and  there  was  no 
croas-ezamination  of  the  witness,  and  thereafter 
defendant  took  the  deposition  of  I.,  in  which  he 
stated  that  a  bond  was  executed  to  him,  though 
deftadant  did  not  obtain  leave  to  cross-examine 
I.,  the  latter's  second  deposition  should  be  re- 
garded as  a  cross-ezfunination,  and  hence  an  ob- 
jection to  a  subsequent  deposition  given  by  de- 
fendant was  without  merit. 

2.  EviDGRCE— Best  ard  Seoondabt  Bvidkrcb 

— LOCT  iNSTRtnTEWl. 

In  a  snit  to  recover  land  claimed  by  plain- 
tiff imder  a  title  bond,  the  testimony  of  an  at- 
torney that  plaintiff  gave  him  the  bond  to  keep 
and  have  it  recorded,  and  that  he  did  not  know 
where  it  was,  although  be  had  made  a  thorongh 
search  for  it,  and  that  tltere  was  no  intention 
on  his  part  to  misplace  it,  was  sufficient  evidence 
of  the  loss  of  the  bond  to  admit  parol  evidence 
of  its  contents. 

[B9.  Note.— For  cases  In  point,  see  Cent  Dig. 
rod.  ao.  Ehridence,  H  605-637.1 

3.  Sake. 

On  an  iasne  in  an  action  to  recover  land 
as  to  the  authenticity  of  a  lost  title  bond,  evi- 
dence considered,  and  held  sufficient  to  sustain 
the  same. 
O^tear,  J.,  dissenting. 

Aroeal  from  Circuit  Court,  Harlan  County. 

"TTo  be  officially  reported." 

Action  by  W.  J.  Loughrldge  against  Moses 
Bmicbart.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

labam  O.  Leabow,  for  appellant  J.  O.  & 
X  S.  Forester  and  H.  B.  Ross,  for  appellee. 

HOBSON,  0.  3.  W.  J.  Loughrldge  and 
otb«s  bon^t  at  decretal  sale  a  large  body 
of  land  as  the  property  of  the  heirs  of  Wil- 
liam Tnmer,  Sr.,  who  died  about  the  year 
1880.  Moses  Bnrkhart  claimed  100  acres  of 
the  land,  and  Loughrldge  and  bis  associ- 
ates brought  this  action  against  him  to  re- 
cover It  He  set  up  title  to  the  land  un- 
der a  title  bond  which  he  averred  that 
William  Turner,  Sr^  had  made  to  Isaac 
Ingle  of  date  July  6,  1874,  and  which  be 
alleged  tbat  Ingle  bad  assigned  to  blm.  Ho 
also  aljeged    tbat  Ingle   had   paid   Tnmer 


for  the  land  In  his  lifetime,  but  thot  Turnfir 
had  failed  to  make  him  a  deed.  The  plain- 
tiffs took  a  rule  upon  him  to  file  the  title 
bond  referred  to.  He  responded  that  tht 
bond  was  lost  Issue  was  made  on  the  Joss 
of  the  bond,  and  on  the  hearing  of  the  rule 
the  court  entered  a  Judgment  against  Burk- 
hart  in  the  action  on  account  of  his  failure 
to  file  the  bond.  He  appealed  from  that 
judgment  to  this  court  and  on  the  appeal 
the  Judgment  was  reversed;  the  cause  being 
remanded  for  a  trial  on  the  merits.  Burk- 
hart  v.  Loughrldge,  76  S.  W.  397,  23  Ky. 
Law  Rep.  816.  On  the  return  of  the  case  to 
the  circuit  court  It  was  transferred  to  the 
equity  docket  and  continued  for  preparation. 
Before  Burkhart  had  taken  any  proof  In 
support  of  his  claim  to  the  land  under  the 
title  bond  the  plaintiffs  took  the  deposition 
of  Isaac  Ingle  at  Lexington,  Ky.;  the  de- 
fendant not  being  present  In  person  or  by 
attorney,  and  there  being  no  cross-examina- 
tion. In  tbat  deposition  Ingle  stated  tbat 
be  was  65  years  old ;  that  he  lived  near  Ha- 
gan,  Lee  county,  Va. ;  that  be  bad  formerly 
lived  In  Harlan  county,  Ky. ;  that  he  had 
bought  the  100  acres  of  land  from  William 
Turner,  Sr.,  about  the  year  1874  verbally, 
but  tbat  Tcrner  had  made  blm  no  title  bond, 
and  tbat  be  had  not  assigned  the  bond  to 
Moses  Burkhart;  that  he  had  not  had  a  bond 
from  Turner;  that  It  was  only  a  verbal  ar- 
rangement; and  tbat  be  bad  not  paid  any- 
thing on  the  land.  This  deposition  was  giv- 
en on  January  20,  1905.  On  February  8. 
1905,  Burkhart  getting  Ingle  In  Harlan  coun- 
ty, took  bis  deposition  again,  in  which  be 
stated  that  he  bought  the  land  of  William 
Turner ;  that  Turner  executed  to  him  a  bond 
for  title;  that  he  paid  Turner  for  the  land; 
and  that  he  had  assigned  the  bond  to  Burk- 
hart He  also  stated  that  the  plaintiffs  had 
given  blm  $30,  a  pair  of  shoes,  and  paid  his 
expenses  to  go  to  Lexington  and  give  his 
deposition;  that  John  McDonald  and  Thomas 
Howard  went  with  him  to  Lexington,  and 
their  expenses  were  also  paid.  He  stated 
tbat  be  was  frightened  in  Lexington,  and  did 
not  know  what  he  did  state  there,  but  that 
what  he  had  stated  In  his  second  deposition 
was  true.  At  the  February  term  of  the 
Harlan  circuit  court  the  case  was  continued, 
and  no  objection  was  made  to  the  fact  that 
Ingle's  deposition  bad  been  retaken  without 
leave,  or  that  there  had  been  no  leave  to 
cross-examine  blm.  Afterwards,  on  March 
16th,  Moses  Burkhart  gave  his  deposition, 
and  subsequently  took  his  other  proof  in  the 
case.  At  the  August  term  the  plaintiffs  filed 
exceptions  to  the  deposition  of  Moses  Burk- 
hart taken  on  March  16,  1905,  because  Burk- 
hart bad  previously  taken  the  deposition  of 
Isaac  Ingle.  The  circuit  court  sustained  this 
exception,  and  excluded  the  deposition  of 
Moses  Burkhart  The  result  of  this  was 
that  he  had  not  sufficient  evidence  to  show 
the  loss  of  the  bond,  and  the  circuit  court 
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on  this  ground  again  entered  Jndgmmt 
against  blm. 

Subsection  8  of  section  6P6  of  the  Civil 
Oode  of  Practice  Is  as  follows:  "No  person 
shall  testify  for  himself,  In  chief,  in  an  or- 
dinary action,  after  Introdndng  other  testi- 
mony for  himself,  in  chief;  nor  in  an  equita- 
ble action,  after  taking  other  testimony  for 
himself.  In  chief."  This  prorision  does  not 
apply  to  rebuttal  evidence.  King  v.  King. 
42  S.  W.  347,  19  Ky.  Law  Rep.  868;  Savage 
V.  Bulger,  77  8.  W,  717,  25  Ky.  Law  Rep. 
1269.  It  has  also  been  held  that  It  is  a  rule 
of  practice,  not  of  right  Barkley  v.  Bradford, 
100  Ky.  804,  38  S.  W.  432.  If,  before  taking 
the  deposition  of  Isaac  Ingle,  Burkbart  had 
gotten  leave  of  court  to  cross-examine  Ingle, 
there  would  be  no  doubt  that  he  could  sub- 
sequently give  his  own  deposition  and  read 
hla  examination  of  Ingle  as  Ingle's  cross-ex- 
amination. He  did  not  get  leave  to  cross- 
examine  Ingle,  and  for  this  reason  an  ex- 
ception to  the  deposition  might  have  been 
sustained.  If  filed.  But,  if  we  treat  the  state- 
ments of  this  deposition  as  a  cross-examina- 
tion of  Ingle,  and  as  only  competent  to  Im- 
peach the  testimony  which  Ingle  had  given 
at  Lexington,  we  give  full  force  to  the  letter 
of  the  Code,  and  at  the  same  time  do  not 
allow  a  mere  slip  of  the  attorney  to  defeat 
a  trial  on  the  merits.  Under  the  circum- 
stances, the  court  would  have  given  leave  for 
Burkbart  to  cross-examine  Ingle,  and  we  see 
no  reason  why  the  second  deposition  may  not 
be  treated  as  a  cross-examination  on  the  first 
The  way  It  occurred  evidently  was  that  the 
deposition  was  taken  by  an  attorney  who  bad 
not  prepared  the  case,  and  not  by  the  reg- 
ular attorney.  We  therefore  conclude  that 
the  court  should  not  have  sustained  the  ex- 
ception to  Moses  Burkharf  s  deposition,  but 
should  have  allowed  the  second  deposition 
of  Ingle  only  to  be  considered  aa  rebuttal 
evidence. 

The  proof  for  the  defendant  tends  to  show 
that  Ingle  Is  a  man  of  a  very  limited  ca- 
pacity, and  In  view  of  his  contradictory 
statements  no  weight  can  be  given  to  his  tes- 
timony on  either  side.  Tbomas  Howard, 
who  came  to  Lexington  with,  him,  had  been 
the  attorney  for  Burkbart,  and  is  the  person 
to  whom  Burkbart  says  he  gave  the  bond, 
and  that  he  has  not  since  seen  It  The  tes- 
timony of  Howard  as  given  In  the  record  In 
regard  to  the  bond  Is  in  tbese  words:  "The 
defendant  Moses  Bnrkhart  gave  me  this 
bond  to  keep,  and  then  got  It  to  have  It 
recorded.  I  don't  recall  of  ever  seeing  It 
since  he  got  It.  I  have  looked  for  It  and 
can't  find  It,  have  made  a  thorough  search 
In  my  office,  and  have  not  been  able  to  find 
It,  and  have  no  Idea  as  to  where  It  Is.  There 
was  no  Intention  on  my  part  to  misplace  It, 
and  no  understanding  of  any  kind  that  It 
was  to  be  misplaced,  nor  was  any  !>ncb  thing 
ever  mentioned  In  my  hearing."  Under  this 
proof  we  think  there  was  sufficient  evidence 


of  the  loss  of  the  bond  to  admit  parol  proof 
of  Its  contents.  The  bond  had  been  recorded. 
A  copy  of  the  record  was  produced.  So 
there  Is  no  doubt  of  the  terms  of  the  bond. 

The  only  question  in  this  case  Is  as  to  Its 
authenticity.  The  bond  was  witnessed  by 
John  Oorwood  and  Jeff  Burkbart  A  son 
of  John  Garwood  testifies  that  his  father 
died  in  1889,  and  that  about  five  years  ago 
the  bond  was  shown  to  him;  that  he  was 
familiar  with  his  father's  handwriting;  that 
the  bond  was  In  his  father's  handwriting; 
and  that  bis  father's  signature  to  it  as  a 
witness  was  genuine.  Jeff  Burkbart  the 
other  witness  to  the  bond,  testified  to  being 
present  at  Its  execution;  that  it  was  written 
by  John  Garwood  and  witnessed  by  himself 
and  Garwood.  Tbe  assignment  of  the  bond 
from  Ingle  to  Burkbart  was  made  on  Novem- 
ber 22,  1900,  and  this  was  witnessed  by 
Jeff  Burkbart  and  James  Dean,  who  testify 
to  It  So  the  defendant  Burkbart  makes  out 
bis  case  without  any  help  from  the  witness 
Ingle.  He  also  proved  by  one  witness  that 
Turner  told  him  he  had  sold  100  acres  to 
Ingie;  that  Turner  had  him  to  help  lay  off 
the  boundary;  that  Turner  told  him  that  be 
had  made  Ingle  the  bondf  and  that  he  knew 
of  Ingle's  paying  Turner  for  the  land.  Sev- 
eral other  witnesses  testify  that  this  piece 
of  land  was  known  as  Ingle's  land  in  the 
neighborhood  after  about  the  year  1874,  and 
state  declarations  of  Turner  similar  to  those 
the  witness  referred  to. 

On  the  whole  evidence,  we  are  forced  to 
the  conclusion  either  that  the  bond  is  geno- 
ine  or  that  all  of  these  witnesses,  who  are 
otherwise  unlmpeacbed,  are  swearing  false- 
ly. In  addition  to  this.  Ingle  Is  an  Ignorant 
man,  and  can  neither  read  nor  write.  Jeff 
Burkbart,  the  next  most  prominent  man  In 
the  transaction,  makes  his  mark,  and  Moses 
Burkbart  seems  to  have  little  education. 
There  Is  nothing  In  the  record  to  indicate 
that  these  men  are  the  kind  of  persons  to 
fabricate  a  paper  of  this  sort,  and,  while 
most  of  the  witnesses  are  akin  to  Burkbart, 
some  are  not,  and  we  cannot  reject  a  wit- 
ness' testimony  when  It  Is  not  contradicted 
In  any  way  simply  because  he  is  akin  to 
one  of  tbe  parties  to  the  action.  We  attach 
no  importance  to  the  supposed  variation  in 
the  signature  of  William  Turner  to  the  bond, 
and  the  testimony  of  Howard,  who  recorded 
the  bond,  to  the  effct  that  the  paper  looked 
old,  but  the  writing  looked  new,  is  contra- 
dicted by  that  of  Carwood,  who  testified  that 
the  paper  was  in  his  father's  handwriting, 
and  that  his  father  died  in  1880,  long  be- 
fore this  controversy  arose.  Tbe  plaintiffs 
are  not  bona  fide  purchasers  without  notice. 
When  they  bought  at  tbe  commissioner's 
sale,  Jeff  Burkbart  was  there  with  the  bond 
In  bis  hand  and  forbidding  the  sale  of  this 
part  of  the  tract.  The  commissioner  and  the 
attorney  who  were  conducting  tbe  sale  then 
announced  that  they  were  selling  only  tba 
unsold  land. 
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Judgment  reveraed,  and  cause  remanded 
tor  a  Judgment  In  favor  of  appellant 

OraXAJL,  J.,  dissenting. 


EIRK'S  ADM'R  v.  LOUISVILLE  RY.  CO. 
(Court  of  Appeals  of  Kentncky-    Dec.  12,  1906.) 

1  TlIAI.  —  REQUESTEn    IlTBTBUCnONS  —  IR- 

BTBUOnORS  Albeaot  Givbn. 

In  an  action  for  the  death  of  a  child  by 
being  stmck  by  a  street  car,  the  refusal  of  an 
instruction  that  if  the  car  was  stopped  as  it 
reached  a  street  intersection,  and  while  it  was 
stopped  the  decedent  attempted  to  cross  the 
track  in  front  of  the  car,  and  the  motorman  then 
started  the  car  forward,  when  he  saw,  or  with 
ordinary  care  conld  have  seen,  the  peril  of  the 
decedent,  and  so  killed  her,  the  jury  should  Bnd 
for  plaintiff,  though  the  decedent  failed  to  exer- 
cise ordinary  care  for  her  own  safety,  was  not 
error,  where  the  court  charged  that  it  was  the 
duty  of  the  motorman  to  run  bis  car  at  a  rea- 
sonable rate  of  speed,  and  to  keep  a  lookout, 
and  to  keep  his  car  under  reasonable  control, 
and  to  ezemse  ordinary  care  for  the  safety  of 
persons  using  the  track  or  street,  and  that,  if 
n#  negligently  failed  in  any  of  these  particniars, 
the  jury  should  find  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  46,  Trial,  f|  851-659.] 

2.  Sam— AFFi.icABn.iTT  of  Instbvction  to 

Pleading. 

In  an  action  for  death  caused  by  a  street 
car,  the  refusal  of  an  instruction  that  it  was  the 
duty  of  the  defendant  company  to  exercise  ordi- 
nary care,  and  equip  the  cars  operated  by  it  with 
life  guards  on  tbe  front  of  its  cars,  and  maintain 
them  In  a  reasonably  safe  condition,  was  not 
error,  where  the  plaintiff,  in  his  netition,  relied 
solely  on  the  negligence  Of  the  motorman  in  op- 
erating the  car. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  587-59S.] 

Appeal  from  Circuit  Conrt,  Jefferson  Coun- 
ty, Common  Plena  Branch,  Second  DlTlalon. 
"Not  to  be  officially  reported." 
Action  by  Estelle  Blrk's  administrator 
against  tbe  LonlsytUe  Railway  Company. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

Matt  O'Doherty  and  Morton  K.  Tonts,  for 
aniellant  Fairlelgh,  Straus  &  Fairlelgb, 
Eohn,  Balrd  &  Spindle,  and  Qreene  &  Van 
Winkle,  for  appellee. 

LASSINO,  J.  Estelle  Elrk,  a  little  girl 
about  11  years  old,  was  ran  over  and  killed 
by  one  of  the  cars  of  the  Louisville  Railway 
Oompany  on  Seventh  street,  near  its  inter- 
section Tfitb  Lucas  Place,  In  the  city  of  Louis- 
▼iUe.  Her  administrator  brought  suit  against 
tbe  oompany,  charging  that  her  death  was 
doe  to  the  gross  negligence  of  the  defendant 
bi  the  operation  of  its  car.  Tbe  company's 
answer  was  a  traverse,  and  a  plea  of  contribu- 
tory negligence  on  the  part  of  the  deceased 
child,  and  also  of  her  parents.  Issue  was 
Joined,  and  upon  a  trial  a  verdict  and  judg- 
ment was  rendered  in  favor  of  tbe  defendant 
company,  and  the  plaintiff  appeals. 

The  grounds  relied  upon  for  reversal  by 
the  plaintiff  are  that  tbe  court  erred  in  re- 


fusing certain  Instructions  offered  by  plain- 
tiff, and  in  giving  to  tbe  Jury  certain  errone- 
ous instructions.  The  Instructions  given  and 
complained  of  are  as  follows:  "(1)  Gentle- 
men of  tbe  Jnry:  Tbe  law  of  this  case  is, 
and  the  court  so  Instructs  you,  that  it  was 
the  duty  of  the  motorman  in  charge  of  tbe 
defendant's  car  on  Seventh  street,  near  Lucas 
Place,  to  run  bis  car  at  a  reasonable  rate 
of  speed,  and  to  keep  a  lookout,  and  to 
keep  his  car  under  reasonable  control  at  such 
place  as  be  might  reasonably  expect  persons 
to  be  on  the  track  of  said  car,  and  to  exer- 
cise ordinary  care  for  the  safety  of  persons 
using  the  track  or  street;  and  if  you  be- 
lieve from  the  evidence  in  this  case  that  tbe 
motorman  in  charge  of  this  car,  which  col- 
lided with  tbe  deceased  and  killed  her,  negli- 
gently failed  In  any  of  these  particulars  that 
I  have  Just  announced  to  you,  and  that  by 
reason  of  such  failure  the  deceased,  Estelle 
Blrk,  was  killed,  then  the  law  is  for  tbe  plain- 
tiff, and  you  should  so  find.  (2)  But  unless 
yon  believe  from  tbe  evidence  that  the  motor- 
man  in  charge  of  defendant's  car  negligently 
failed  in  some  of  the  particulars  which  I  have 
announced  to  you,  and  that  Estelle  Elrk  was 
killed  as  a  result  of  such  negligent  failure 
on  the  part  of  the  motorman,  then  tbe  law  Is 
for  tbe  defendant,  and  you  should  so  find. 
•  *  *  (4)  It  was  the  duty  of  the  deceased, 
Estelle  Elrk,  to  exercise  that  degree  of  care 
which  persons  of  her  age,  experience,  and 
Intelligence  usually  exercise  for  her  own  safe- 
ty in  using  tbe  street,  and  although  you  may 
believe  from  tbe  evidence  that  tbe  motorman 
In  charge  of  tbe  car  was  negligent,  as  sub- 
mitted to  you  by  instruction  No.  1,  yet,  if 
you  further  believe  from  tbe  evidence  that 
Estelle  Elrk  failed  to  exercise  that  degree 
of  care,  to  wit,  such  care  as  persons  of 
her  age,  experience,  and  Intelligence  usually 
exercise  under  like  or  similar  circumstances, 
and  that  such  failure  on  her  part  so  con- 
tributed to  bring  about  her  injury  that  but 
for  such  failure  she  would  not  bave  been 
Injured,  then  the  law  is  for  tbe  defendant 
and  you  should  so  find.  (5)  If  you  believe 
from  the  evidence  that  Estelle  Eirk  got  upon 
tbe  track  of  tbe  street  car,  or  was  in  tbe 
act  of  approaching  the  track  in  such  a  way 
as  to  indicate  to  the  motorman,  or  apprise 
tbe  motorman  In  charge  of  tbe  car,  that  she 
was  In  the  act  of  going  upon  the  track,  or 
about  to  go  upon  tbe  track,  far  enough  ahead 
of  the  car  that  the  motorman,  in  the  exercise 
of  ordinary  care,  could  bave  seen  that  fact 
In  time,  either  by  stopping  tbe  car,  or  arrest- 
ing Its  motion,  or  giving  a  signal  of  its  ap- 
proach so  as  to  notify  her,  and  could  thereby 
bave  avoided  Injuring  her,  and  you  believe 
from  tbe  evidence  that  the  motorman  failed 
so  to  do,  then  the  law  Is  for  the  plaintiff, 
although  you  may  believe  that  she  herself 
was  negligent;  that  Is,  failed  to  use  such 
care  as  I  have  said  persons  of  her  age,  ex- 
perience, and  Intelligence  usually  exercise  un- 
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der  mch  circumstances.  (6)  I  farther  In- 
Btruct  yon  that  If  you  believe  from  the  evi- 
dence that  without  such  an  act  on  her  part 
that  would  Indicate  to  the  inotorman.  In  the 
exercise  of  ordinary  care,  that  she  was  about 
to  go  upon  the  track,  the  plaintiff's  Intestate, 
Bstelle  EIrk,  suddenly  and  without  the  knowl- 
edge of  the  motorman,  and  without  warning 
of  her  intention,  went  upon  the  track  so  near 
In  front  of  the  car  that  the  motorman,  In 
the  exercise  of  ordinary  care,  could  not  stop 
the  car  or  warn  her  In  time  to  avoid  In- 
juring her,  then  the  law  is  for  the  defendant, 
and  yon  should  so  find." 

It  is  insisted  by  appellant  that  the  court 
instructed  the  Jury  upon  appellee's  theory  of 
the  case  alone,  and  that  the  court  erred  In 
refusing  to  Instruct  the.  Jury  upon  appellant's 
theory  of  the  case  and  how  the  accident  hap- 
poaed.  Appellant  contends,  and  his  proof 
tended  to  show,  that  the  car  which  ran  over 
and  killed  plaintiff's  Intestate  had  stopped  at 
Seventh  and  Lucas  Place  for  the  purpose  of 
letting  off  a  passenger,  and  that  while  it  was 
stopped  appellant's  Intestate  attempted  to 
cross  the  street  in  front  of  It,  and  that  Just  as 
she  reached  a  point  on  the  track  Immediately 
in  front  of  the  car  the  motorman  applied  the 
power  and  allowed  his  car  to  start  up  rapid- 
ly and  run  over  and  kill  the  child.  Appellee, 
on  the  other  hand,  insists  that  the  car  did 
not  come  to  a  full  stop  at  Lucas  Place,  but 
merely  slowed  up  or  slackened  Its  speed  for 
the  purpose  of  permitting  the  passenger  to 
alight,  and  that  when  he  bad  left  the  car, 
it  having  crossed  over  Lucas  Place  and 
passed  some  distance  beyond  the  intersec- 
tion of  Seventh  street  with  Lucas  Place,  ap- 
pellant's intestate  ran  suddenly  in  front  of 
the  car,  and  was  run  over  and  killed  by  It 
Appellant  insists  that  the  court  should  have 
instructed  the  Jury  as  follows:  "Instruction 
A.  The  court  Instructs  the  Jury  that  if  they 
shall  believe  from  the  evidence  that  the  car 
was  stopped  as  it  reached  the  south  intersec- 
tion of  Seventh  street  and  Lucas  Place  to 
allow  a  passenger  to  alight,  and  that  while 
the  car  was  so  stopped  the  plaintiff's  intes- 
tate attempted  to  cross  the  track  in  front  of 
the  car,  and  that  the  motorman  then  started 
the  car  forward,  when  be  saw,  or  by  the  ex- 
ercise of  ordinary  care  could  have  seen,  the 
peril  of  plaintiff's  decedent,  and  so  ran  upon 
and  lellled  her,  then  the  law  is  for  the  plain- 
tiff, and  the  Jury  should  so  find,  although  the 
Jury  may  believe  from  the  evidence  that 
plaintiff's  decedent  failed  to  exercise  ordi- 
nar  care  for  her  own  safety  in  attempting  to 
cross  said  track  at  such  time  and  place." 

This  instruction  was  substantially  given  to 
the  Jury  by  the  court  In  instruction  No.  1. 
The  negligence  complained  of  in  this  case 
was  the  negligence  of  the  motorman  in  run- 
ning the  car.  No  Injury  was  done  to  the 
child  while  the  car  was  not  in  motion,  and 
it  is  Immaterial  whether  the  car  had  stop- 
ped, or  merely  slackened  its  speed,  when  it 
reached  Lueas  Place;  for  the  injury  did  not 


result  from  either  the  stopping  or  the  slack- 
ening of  the  speed  of  the  car,  but  from  run- 
ning the  car  after  it  bad  crossed  Lucas  Place. 
It  is  admitted  that  the  injury  did  not  occur 
upon  the  public  crossing  at  the  intersection  of 
the  two  streets,  but  at  a  point  south  of  Lucas 
Place.  No  higher  degree  of  care  is  required 
of  the  motorman  in  starting  his  car  than  is 
required  of  him  In  operating  same  after 
It  has  been  started.  His  duty  to  the  public 
at  ail  times  while  operating  the  car  is  to 
use  such  care  as  an  ordinarily  careful  and 
prudent  person  would  exercise  under  like  or 
similar  clrcjimstances.  It  was  his  duty  to 
keep  a  lookout,  not  only  when  the  car  was 
running,  after  it  bad  been  started,  but  when 
it  was  being  started  as  welL  We  are  of 
opinion  that  the  instructions  as  given  by  the 
court  fairly  presented  the  law  of  this  case 
for  both  the  appellant  and  the  appellee.  The 
negligence  complained  of  in  the  pleading  was 
In  the  operation,  the  running,  of  the  car,  and 
the  court  clearly  told  the  Jury  in  the  Instruc- 
tions given  that  if  the  motorman  in  charge 
of  the  car  failed  to  exercise  that  degree  of 
care  which  an  ordinarily  prudent  and  care- 
ful person  would  usually  exercise  under  like 
or  similar  circumstances,  and  that  by  reason 
of  such  lack  or  want  of  care  on  his  part  ap- 
pellant's Intestate  was  killed,  then  they 
should  find  for  the  plaintiff.  This  was  as 
favorable  to  appellant  as  he  was  entitled  to 
have,  and  certainly  presented  his  theory  of 
the  case,  as  well  as  that  of  the  appellee;  for 
the  theory  of  each  was  that  appellant's  in- 
testate was  killed  by  being  run  over  by  the 
car,  and  we  take  It  it  is  immaterial,  for  the 
purposes  of  this  case,  whether  the  car  had 
stopped  or  not — the  sole  question  being,  was 
the  death  of  appellant's  intestate  due  to  the 
want  of  proper  care  on  the  part  of  the  motor- 
man  In  running  the  car? 

Appellant  also  asked  for  an  instruction  tell- 
ing the  Jury  that  the  law  made  It  the  duty 
of  the  defendant  company  to  ^ercise  ordi- 
nary care  and  equip  the  motor  cars  operated 
by  it  over  the  streets  with  life  guards  on 
the  front  of  its  said  cars,  and  to  observe 
ordinary  care  to  have  and  maintain  the  same 
In  reasonably  safe  condition,  and  that  If  they 
believed  from  the  evidence  that  the  life 
guard  on  the  car  which  ran  upon  plaintiff's 
intestate  was  not  In  a  reasonably  safe  con- 
dition, and  that  by  reason  of  its  unsafe  con- 
dition the  body  of  Estelle  EIrk  was  allowed 
to  go  under  the  car,  and  that  but  for  such 
unsafe  condition  of  such  life  guard,  if  It 
was  unsafe,  said  Estelle  Birk  would  not 
have  been  killed,  and  if  the  Jury  should  be- 
lieve from .  the  evidence  that  such  unsafe 
condition  of  said  life  guard  was  at  the  time 
known  to  the  defendant  or  its  agaits  charged 
by  It  with  the  operation  of  its  cars,  or  could 
have  been  known  to  them  by  the  exercise  of 
ordinary  care,  then  the  law  was  for  the 
plaintiff,  and  the  Jury  should  so  find.  The 
court  refused  to  give  this  instruction,  or  a 
similar  instruction,  for  the  reason,  we  pre- 
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tame,  tbat  appellant  did  not  rely  upon  any 
defective  condition  of  the  fender  or  life 
goard  on  tbe  car  as  a  ground  for  recovery, 
bat  in  hlB  petition  he  relies  solely  upon  tbe 
negligence  of  the  motorman  In  operating  tbe 
car.  The  proof  concerning  tbe  condition  of 
the  life  guard  on  tbe  car  which  killed  appel- 
lant's Intestate  was  brought  out  by  accident, 
as  it  were,  during  tbe  progress  of  the  trial, 
and  even  then  appellant  did  not  offer  to 
amend  his  pleading  to  conform  to  the  proof. 
It  is  as  Important  that  tbe  proof  should  be 
supported  by  a  pleading  as  that  pleadings 
should  be  supported  by  tbe  proof.  Appellant 
evidently  did  not  rely  upon  tbe  fast  that  tbe 
life  guard  on  tbe  car  was  defective,  If  it  was 
drfectlvCi  as  be  made  no  mention  of  it  in 
his  petition,  and  lie  offered  no  testimony  In 
chief  to  prove  it;  but  its  condition  was  tes- 
tified to  by  W.  H.  Blckel,  Inspector  for  the 
appellee  company,  when  being  cross-exam- 
ined by  appellant,  and  we  are  not  prepared 
to  say  tbat  tbe  testimony  as  given  by  blm  up- 
on this  point  tends  to  show  that  the  life 
gnard  upon  this  car  was  unsafe  or  In  a  de- 
fective condition.  It  Is  true  be  says  It  was 
"aolld" ;  but  he  also  says  that  it  was  one  of 
the  standard  life  guards  in  use  by  the  com- 
pany, tbat  it  is  so  arranged  tbat  when  it 
strikes  an  object  it  comes  back  toward  tbe 
<>ar  and  it  ia  held  in  place  some  six  or  seven 
inches  above  tbe  ground,  and  tbat  Its  pur- 
pose is  to  prevent  objects  or  bodies  from 
passing  under  tbe  car,  or,  ratber,  to  prevent 
tlie  car  from  passing  over  objects  or  bodies 
coming  within  Its  path,  and  tbat  it  would  do 
so,  imless  the  objects  were  so  small  that  it 
would  pass  between  tbe  life  guard  and  the 
ground.  There  is  no  proof  tbat  tbe  life 
gnard  on  this  car  was  In  a  defective  or  tm- 
afe  condition,  and  we  think  the  trial  court 
properly  refused  tbe  instruction  offered  by 
appellant  on  this  point 

Perceiving  no  error  to  the  prejudice  of  tbe 
tnlBtantlal  rights  of  appellant  on  tbe  trial, 
the  Judgment  is  affirmed. 


AUSTIN  V.  CX)MMOmVBAI/rH. 
(Court  of  Appeals  of  Kentucky.    Dec  11,  1906,) 

1.  CamiHAi.  Law— iNSTBUonoNS — STrrnoiEN- 
CT. 

Where  the  court,  on  a  trial  for  homicide, 
correctly  charged  on  the  law  of  self-defense,  an 
iutmction  that  to  kill  with  a  deadly  weapon 
in  indden  affray  or  sudden  passion  without 
nalloe  "and  not  In  *  *  *  necessary  self-de- 
fenae"  was  voluntary  manslaughter,  was  not  er- 
Toneons  for  falling  to  state  the  law  of  self-de- 
ttaae. 

[M.  Note. — ^For  cases  in  point,  see  Oent.  Dig. 
WL  14,  Criminal  Law,  i  1990.] 

2.  SaUB— ASaUMENT  OF  COUNSEL. 

A  statement  of  the  prosecuting  attorney 
in  Us  argument  to  the  jury  on  a  trial  for  boml- 
oit  wUle  warning  them  of  their  duty,  that  the 
crack  of  the  pistol,  the  roar  of  the  shotgun  and 
a«  flalb  of  the  dirk  had  made  the  state  notorious 
for  crime,  was  not  reversible  error. 

[El  Note.— For  cases  in  noint,  see  Cent.  Dig. 
w.  14,  Criminal  Law,  {f  1663-1681.] 


S.  Saue. 

On  a  trial  for  homicide  the  prosecuting  at- 
torney. In  his  closing  argument,  slated  that  ac- 
cused was  under  the  duty  to  flee  before  striklnc. 
On  objection  lie  withdrew  the  statement,  and 
said  that  he  meant  to  say  that  accused  must 
avoid  striking  if  he  could  in  safety  to  himself 
as  the  situation'  then  reasonably  appeared  to 
him.  Held,  that  the  statement  was  not  preju- 
dicial to  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1692.] 

4.  Saioe— BviDEKci:  at  Fosuxb  Tbial— Meth- 
od OF  Proof— Statutes. 

Ky.  St  1903,  {§  4637-1645,  authorizing  the 
appointment  of  an  ofiSdal  stenographic  reporter 
who  shall  take  stenographic  notes  of  tbe  testi- 
mony, and  make  a  transcript  of  tbe  same  to  be 
used  in  making  a  bill  of  exceptions,  and  pro- 
viding that  in  a  criminal  case,  the  testimony, 
taken  by  the  reporter,  shall  be  used  on  a  sub- 
sequent trial  only  on  the  consent  of  accused, 
do  not  change  the  method  of  proving  the  testi- 
mony of  a  deceased  witness  by  bystanders  who 
heard  and  remember  the  testimony  of  tbe  de- 
ceased witness,  and  do  not  make  the  reporter's 
notes  the  best  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  1238-1241.] 

5.  Same. 

The  transcript  of  the  testimony  of  a  de- 
ceased witness,  testifying  at  a  former  trial, 
may  be  proved  by  the  official  stenographic  re- 
porter and  read  by  him  as  evidence  when  the 
reporter  testifies  that  the  testimony  was  taken 
down  accurately  and  correctly  transcribed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1240.] 

6.  Witrkbbes—Crobb-Bxamihation— Testing 
Memobt  and  Veraoitt. 

In  a  criminal  case  the  stenographer  who 
took  down  the  testimony  of  the  witnesses  at  a 
former  trial  and  who  testified  as  to  the  testi- 
mony given  at  that  trial  by  a  deceased  witness 
was  properly  cross-examined  by  being  required 
to  read  his  transcript  of  the  evidence  as  a  means 
of  testing  his  memory  and  veracity. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §S  1104-1106.] 

Appeal  from  Circuit  Court,  Allen  County. 
"To  be  ofHclally  reported." 
Anderson   Austin  was  convicted  of  man- 
slaughter, and  he  appeals.  Affirmed. 

W.  C.  Ooad,  for  appellant  N.  B.  Hayes, 
Atty.  Gen.,  C.  H.  Morris,  3.  H.  Oilliam,  and 
Slma  &  Grider,  for  the  Commonwealth. 

O'REAB,  J.  Tbe  Judgment  of  conviction 
of  appellant  was  reversed  on  a  former  appeal 
because  the  trial  court  failed  to  properly  in- 
struct tbe  Jury  as  to  the  law  of  self-defense. 
91  S.  W.  267,  28  Ky.  Law  Rep.  1087.  On  a 
retrial  of  tbe  case  tbe  instruction  indicated 
in  the  i^lnlon  as  proper  was  given-  The  ap- 
pellant was  again  convicted.  On  this  ap- 
peal It  Is  insisted  tbat  tbe  effect  of  the  self- 
defense  Instruction  was  nullified  by  a  fail- 
ure to  properly  state  in  the  manslaughter  in- 
struction (under  which  defendant  was  found 
guilty)  tbat  one's  right  to  act  in  his  self- 
defense  was  not  properly  set  out  In  that  in- 
struction also,  in  tbat  it  did  not  allude  to  the 
right  of  the  accused  to  act  on  appearances. 
The  court  In  that  Instruction,  told  the  Jury 
tbat  to  strike  and  kill  with  a  deadly  weapon, 
in  sudden  affray,  or  sudden  heat  and  passion. 
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without  malice,  "and  not  In  his  necessary 
self-defense,"  was  voluntary  manslaughfer. 
It  Is  Insisted  that  the  whole  law  of  self-de- 
fense should  have  been  stated  there.  But  we 
think  the  instruction  was  sufficient  In  defin- 
ing voluntary  manslaughter.  That  is  what 
the  court  was  tliere  defining.  As  to  what 
would  constitute  "in  his  necessary  self-de- 
fense" was  correctly  set  oat  in  the  Instruc- 
tion for  defining  that  right  Instructions  are 
Intended  to  be  read  all  together.  Each  one 
qualifies  or  limits  all  the  others.  They  are 
Intended  to  be,  and  are  necessarily,  so  under- 
stood in  their  application.  And  when  each 
instruction  Is  correct  within  itself,  and  ali 
are  consistent  as  a  whole,  and  give  all  the 
law  applicable  to  the  case,  the  practice  can- 
not be  deemed  prejudicial  to  the  defendant 
because  the  same  ideas  might  have  been 
better  expressed. 

In  the  closing  arguments  to  the  Jury,  at- 
torneys representing  the  commonwealth  are 
Charged  with  having  abused  their  privilege, 
and  indulged  in  unwarranted  statements  to 
the  Jury.  One  of  them  was  the  statement 
that  the  crack  of  the  pistol,  the  roar  of  the 
shotgun,  and  the  flash  of  the  dirk  have  made 
the  state  notorious  for  crime.  The  attorney 
was  evidently  warning  the  Jury  of  their  duty 
as  part  of  the  machinery  of  the  law  for  the 
punishment  of  crime,  that  personal  violence 
resulting  in  innumerable  deplorable  tragedies, 
the  history  of  which  was  well  known,  was 
due  to  the  lax  administration  of  the  law, 
and  that  all  such  could  best  be  deterred  by 
a  prompt  and  stem  enforcement  of  the  law 
against  homicide  in  each  case  by  the  Jury 
trying  it  We  do  not  think  the  line  of  argu- 
ment was  objectionable.  The  county  attor- 
ney in  his  closing  argument,  in  commenting 
upon  the  defendant's  right  to  strike  if  he 
could  not  reasonably  and  safely  avoid  it,  told 
the  Jury  that  the  defendant  was  under  the 
duty  to  flee  before  striking.  But  upon  ob- 
jection, he  withdrew  the  statement,  and  said 
that  he  meant  to  say  that  the  accused  must 
avoid  striking,  if  he  could  in  safety  to  him- 
self as  the  situation  then  reasonably  appear- 
ed to  him.  Instead  of  the  Incident's  being 
hnrtfnl  to  the  defendant,  it  appears  to  us 
that  It  sharply  accentuated  the  real  right  of 
the  defendant,  and  excluded  the  necessity  of 
flight — a  view  which  might  have  been  mis- 
takenly taken  unless  thus  warned.  We  can- 
not see  how  the  occurrence  could  possibly 
have  prejudiced  the  rights  of  the  accused. 

A  witness  who  testified  for  the  common- 
wealth at  the  first  trial — and  the  only  eye- 
witness to  the  killing  (except  defendant) 
who  saw  the  whole  difficulty — ^has  died.  On 
the  next  trial  the  commonwealth  was  allowed 
to  prove  by  bystanders  the  testimony  of  the 
deceased  witness  on  the  other  trial.  It  is 
admitted  that  the  testimony  given  by  a  wit- 
ness since  deceased,  givea  when  the  accused 
was  confronted  by  him  and  had  the  oppor- 
tunity of  cross-examining  him,  may  be  prov- 
ed on  another  trial  of  the  same  matter  be- 


tween the  same  parties.  2  Roberson's  Crimi- 
nal Law,  1077;  Kean  v.  Commonwealth,  10 
Busti,  190,  19  Am.  Bep.  63;  Faqua  v.  Com- 
monwealth, 118  Ky.  678,  81  S.  W.  923.  In 
the  Instant  case,  the  evidence  was  adduced  by 
the  introduction  of  the  stenogn^apher  who  took 
the  notes  at  the  former  trial,  and  by  an- 
other who  heard  the  testimony  given  at  the 
former  trial.  Each  of  the  witnesses  duly 
qualified  themselves.  The  objection  Is  that 
as  the  testimony  of  the  deceased  witness  waa 
taken  down  by  the  court's  official  steno- 
graphic reporter  under  the  order  of  the 
court  In  the  case,  and  bad  been  transcribed 
as  required  by  the  statute,  and  was  then  on 
file  in  the  record,  tliat  the  stenographer's 
notes  were  the  best  evidence  of  what  the 
witness  had  said,  and  was  thereupon  re- 
ceivable first  to  prove  the  fact  And  It  is 
insisted  tliat  the  stenographer's  bill  of  evi- 
dence being  in  existence  and  a  part  of  the 
record,  precluded  a  resort  to  any  other 
method  of  proving  the  testimony  of  the  de- 
ceased witness.  It  is  beyond  question  that 
the  testimony  of  the  deceased  witness  was 
relevant  on  this  trial.  The  ordinary  method 
indeed,  the  method  of  proving  it  under  the 
practice  in  this  state,  was  to  introduce  some 
person  who  heard  it  when  given  by  the  wit- 
ness, and  who  remembered  it,  or  remembered 
the  substance  of  it.  Kean  v.  Commonwealth, 
supra.  Unless  the  statute  relating  to  official 
court  stenographers  has  changed  the  practice, 
the  same  rule  must  still  prevalL  Chapter 
121,  Ky.  St  1908  (being  the  act  of  July  13, 
1893),  and  comprising  sections  4637  to  4645, 
Ky.  St  1908,  contains  the  law  regulating 
the  appointment  of  official  stenographic  re- 
porters, their  duties,  compensation,  and  pur- 
poses for  which  their  notes  may  be  used. 
The  primary  object  of  such  notes  Is  to  make 
them,  when  extended  and  signed  by  the  pre- 
siding Judge  and  stenographer,  a  part  of  the 
bill  of  exceptions  to  be  used  on  an  appeal  of 
the  case.  They  take  the  place  of  the  wit- 
nesses' statements  otherwise  set  out  in  the 
bill  of  exceptions.  But  section  4643,  Ky.  St 
1908,  makes  the  evidence  so  taken  a  part  of 
the  record  of  the  case  in  which  it  is  taken 
for  certain  other  purposes.  It  allows  it,  in 
the  discretion  of  the  trial  Judge,  to  t>e  used 
in  aoy  subsequent  trial  of  the  same  case  be- 
tween the  same  parties,  when  the  testimony 
of  the  witness  cannot  be  procured ;  but  it  is 
expressly  provided  "that  In  criminal  cases 
such  testimony  shall  be  so  used  only  upon 
the  consent  of  the  defendant"  There  is  no 
provision  of  the  statute  that  makes  the 
stenojrrapher's  "bill  of  evidence,"  as  it  is 
sometimes  called,  the  best  evidence  of  what 
the  witnesses  may  have  deposed,  so  that  it 
will  exclude  all  other  evidence  on  the  subject. 
Least  of  all  is  there  room  for  the  contention 
that  It  is  made  so  in  the  trial  of  criminal 
cases. 

In  the  case  of  Fuqua,  supra,  it  was  said: 
"As  the  stenographer.  If  familiar  with  the 
testimony   given  by  Davis  at  the  previous 
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trial,  might,  from  mere  recollection,  bave 
detailed  It  to  the  Jury,  we  know  of  no  reason 
why  he  sbonld  not  have  been  permitted  to 
read  It  from  the  transcript  made  from  the 
ctenograpber's  notes  taken  by  him  at  the 
time  Dayls  testified.  Manifestly  it  was  and 
is  more  accurate  than  the  memory  of  any 
human  witness  who  may  have  heard  Davis 
testU^."  This  statement  of  the  court  is 
seized  npon  as  declaring  that  the  stenog- 
rapher's bill  is  the  best  evidence  of  what 
the  witnesses  said  on  the  former  trial.  But 
it  does  not  It  deals  alone  with  the  weight 
or  credibility  of  the  evidence,  and  not  at  all 
with  its  grada  In  law  "best  evidence"  is  a 
technical  term.  It  does  not  necessarily  mean 
that  which  Is  most  credible,  though  generally 
it  Is  supposed  to  refer  to  that  fact  By  the 
role  requiring  the  introduction  of  the  best 
evidence  is  meant  that  no  evidence  shall  be 
received  which  Is  merely  substitutionary  in 
its  nature,  so  long  as  the  original  evidence 
can  be  had.  Oreenleaf  says  (1  Oreenleaf,  Ev. 
I  82):  "The  rule  excludes  only  that  evidence 
which  itself  Indicates  the  existence  of  more 
original  sources  of  Information."  As  to  what 
is  the  best  evidence  is  therefore  always  a  mat- 
ter for  the  court  alone  to  decide.  But  as  to 
the  weight  to  be  given  any  evidence,  it  is  for 
the  Jury  to  say.  For  example,  the  best  evi- 
dence of  the  contents  of  a  letter  would  be  the 
letter  itself,  but  if  that  Is  lost,  then  secondary 
evidence  as  to  Its  contents  is  receivable;  in 
snch  case  a  letterpress  copy  is  classed  as  sec- 
ondary evidence  of  the  contents  of  the  orlgl- 
naL  Hot  the  parties  would  not  be  confined 
to  that;  they  could  introduce  the  testimony 
of  witnesses  who  bad  seen  and  read  the 
orlginaL  It  would  be  for  the  court  to  say 
whether  the  facts  showed  the  loss  of  the 
original  so  as  to  admit  the  secondary  evi- 
dence; but  the  Jury  would  have  to  deter- 
mine Its  weight  Tliey  probably  would  be- 
lieve the  letterpress  copy  before  the  memory 
of  a  witness  who  contradicted  It  But  wheth- 
«  so  or  not,  both  the  letterpress  copy  and 
the  testimony  of  the  witnesses  would  be  al- 
lowed to  go  to  them.  So  a  photograph  of  an 
object  Is  relevant  when  proof  of  the  existmce 
and  condition  of  the  object  Is  a  thing  to  be 
proven.  But  the  photograph  Is  not  deemed 
the  best  evidence.  In  the  technical  sense,  so 
that  the  testimony  of  eyewitnesses  would  be 
excluded  by  it 

If  the  stenographer  could  remember  the 
testimony  of  the  witness  where  such  testl- 
mcmy  Is  receivable  in  evidence,  in  the  same 
or  In  another  trial,  he  would  be  competent 
as  a  witness  to  testis  conceming  it.  If  he 
bad  recourse  to  his  shorthand,  or  to  bis  ex- 
tended notes,  to  refresh  or  aid  his  memory,  It 
would  be  allowable,  of  course.  And  if  he 
could  only  say  that  he  took  the  notes  In 
shorthand,  and  took  them  correctly,  and  had 
them  transcribed  correctly,  testifying  that  his 
transcript  was  correct,  he  might  read  the 
transcript  as  his  recollection  of  the  testimony. 
Just  aa  a  bookke^>er  Is  allowed  to  read  his 


book  entries,  and  Just  as  a  photographer 
would  be  permitted  to  testify  as  to  the  ap- 
pearance of  the  object  In  dispute.  The  fact 
he  bad  taken  a  photograph  of  it  would  not 
render  Incompetent  his  parol  description  of 
it,  although  he  might  refer  to  his  photograph- 
as  being  its  true  and  accurate  picture.  We 
think  the  stenographer's  bill  may  be  proved' 
and  read  by  him  as  evidence  of  what  a 
deceased  witness  may  have  testified  on  a 
former  trial,  when  that  fact  may  be  proved, 
provided  he  testifies  that  it  was  taken  down 
accurately  by  him  at  the  trial,  and  is  cor- 
rectly transcribed.  But  other  evidence,  that 
of  any  other  competent  witness  who  heard 
and  remembers  the  substance  of  the  deceased 
witness'  testimony,  Is  also  receivable  in  the 
case  to  substantiate  or  to  rebut  the  fact  that 
the  said  deceased  witness  did  so  testify.  In 
this  case  the  accused  had  the  stenographer,, 
on  her  cross-examination,  to  read  her  trans- 
cript of  the  evidence.  This  was  also  properly 
admitted  for  the  reasons  given  above,  as- 
well  as  furnishing  a  test  of  the  stenographer's 
memory  and  veracity. 

We  perceive  no  error  in  the  record,  and 
the  Judgment  Is  afllrmed. 


SMITH  V.  CORNBTT. 
(Ck>nrt  of  Appeals  of  Kentucky.    Dec.  11,  1906.) 

1.  Champkbtt— Gbants  of  Land  Hkld  Ad- 

VEBSELT. 

One  who  is  in  possession  of  land  as  a  pur- 
chaser from  an  infant  does  not  hold  adversely 
to  the  infant,  within  the  meanlne  of  the  cham- 
perty statute,  and  his  possession  does  not  render 
void  a  conveyance  by  the  infant  to  another  aft- 
er he  arrives  at  age. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Champerty  and  Maintenance,  {  73.] 

2.  Limitation   of  Actiohs  —  Disabilities  — 

SUCCEBBIVB  Dl8ABlI,ITIE9. 

Ky.  St.  1903,  i  2506,  provides  that  if,  at 
the  time  the  right  of  any  person  to  bring  an  ac- 
tion to  recover  real  property  first  accrued,  such 
person  was  an  infant  or  married  woman,  snd^ 
person  may,  though  15  years  have  expired,  bring 
the  action  within  three  years  after  removal  of 
disability.  Section  2.508  provides  that  the  period 
within  which  an  action  for  the  recovery  of  real 
estate  may  l>e  brought  shall  not  in  any  case  be 
extended  beyond  30  years  by  the  existence  or 
continuance  of  any  disability.  Held,  that  an  ac- 
tion to  recover  land  was  not  barred,  where  it 
appeared  that  plaintiff's  father  sold  it  when' she 
was  an  infant  and  that,  though  the  purchaser 
went  into  possession,  plaintiff  was  a  married' 
woman  when  she  reached  her  majority,  and  was 
still  under  the  disability  of  coverture,  and  that 
30  years  had  not  elapsed. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  }§  422,  423.1 

Appeal  from  Circuit  Court,  Harlan  County. 

"To  be  officially  reported." 

Suit  by  J.  B.  Smith  against  Jonathan  Oor- 
nett.  From  a  Judgment  in  favor  of  defend- 
ant, plaintiff  appeals.  Reversed  and  remand- 
ed for  Judgment  in  favor  of  plaintiff. 

J.  G.  &  J.  S.  Forester  and  H.  C.  Clay,  for 
appellant  W.  F.  Hall  and  Greene  &  Vaik 
Winkle,  for  appellee. 
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HOBSON,  C.  J.  John  H.  Smith  died  a.  resi- 
dent of  Harlan  comity  In  the  year  1862,  the 
owner  of  500  or  600  acres  of  land  on  Poor 
Fork.  He  had  eight  children,  seven  of  whom 
survived  him.  One  daughter,  Stacy  Short, 
the  wife  of  John  B.  Short,  died  shortly  be- 
fore his  death,  leaving  an  Infant  child,  Emily 
Short.  Jonathan  Comett,  who  had  married 
one  of  his  daughters,  after  bis  death  qualified 
as  bis  administrator,  and  moved  into  the 
dwelling  house  where  he  had  lived.  Comett 
bought  out  six  of  the  children  and  received 
deeds  from  them  for  their  interest  In  the 
tract  of  land.  He  also  made  a  trade  with 
John  B.  Short  for  the  interest  which  belonged 
to  his  infant  daughter  Emily,  who  was  at 
the  death  of  her  grandfather  five  or  six  years 
old.  On  October  27,  1869,  John  B.  Short  ex- 
ecuted to  Comett  the  following  writing: 
"This  Is  to  show  that  Jonathan  Comett,  ad- 
ministrator of  John  H.  Smith,  deceased,  has 
settled  with  me  in  full  as  guardian  of  Emily 
Jane  Short,  my  daughter,  in  full  of  all  the 
interest  she,  the  said  Emily  Jane,  bad  In  the 
estate  of  said  John  H.  Smith,  Sr.,  the  said 
John  H.  Smith  being  the  grandfather  of  said 
Xlmlly  Jane,  both  real  and  personal  and  said 
Jonathan  Comett  is  hereby  fully  discharged 
from  any  liability  to  me  or  my  daughter. 
Olven  under  my  hand  this  27th  of  October, 
1869."  Comett  remained  in  possession  of 
the  land,  and  when,  some  years  later,  Emily 
married  Jeff  Hosktns,  her  husband  had  an 
interview  with  Comett  in  the  presence  of  her 
father,  in  which  the  father  stated  that  he 
had  sold  her  interest  In  the  land  to  Comett, 
and  that  she  was  to  make  him  a  deed  when 
she  became  of  age,  but  no  deed  was  made. 
John  B.  Short  died  about  the  year  1880. 
In  the  fall  of  1902  Comett  applied  to  Emily 
and  her  husband  to  make  him  a  deed  for  her 
interest  in  the  land,  but  only  agreed  to  give 
her  $50  to  make  it  She  declined  to  accept 
this  and  sold  her  interest  in  the  land  to  J. 
B.  Smith  for  $650.  Smith  thereupon  filed  this 
suit  against  Comett  for  a  partition  of  the  land. 
Comett  pleaded  limitation  and  also  relied  on 
the  statute  against  champerty.  The  circuit 
court  dismissed  Smith's  petition,  and  he  ap- 
peals. 

Comett  testified  that  John  B.  Short  was 
appointed  guardian  of  his  daughter,  but  no 
record  of  the  appointment  is  produced.  Hos- 
kins  testified  that  he  was  not  appointed,  or 
that  there  was  nothing  on  the  record  to 
show  that  be  was.  Comett  also  testifled  that 
he  paid  Short  $130  for  Emily's  interest  in 
the  land,  and  that  Short  gave  him  a  title 
bond,  but  the  bond  is  not  produced,  nor  is  its 
loss  satisfactorily  shown.  There  is  no  evi- 
dence in  the  record  as  to  what  was  done  with 
the  $130  which  Comett  testifies  to  paying 
Short  In  view  of  all  the  facts  in  the  record, 
we  think  it  may  be  concluded  that  Short 
simply  acted  as  the  natural  guardian  of  his 
daughter  in  the  transactions  referred  to.  He 
Is  now  dead,  and  It  is  a  wise  rule  that  a 
party  cannot  testify  for  himself  as  to  a  trans- 


action with  one  who  is  dead.  No  ratification 
of  the  acts  of  Short  Is  shown  by  ttie  record, 
and  the  questions  to  be  decided  are  whettaor 
the  action  is  barred  by  limitation  and  wheth- 
er Smith's  purchase  was  champertons;  fox' 
the  Infant  was  not  bound  by  the  act  of  her 
father  in  selling  her  land,  and  before  she 
became  of  age  she  was  married  and  could 
only  dispose  of  her  land  by  deed  executed 
pursuant  to  the  statute. 

As  to  the  matter  of  limitation,  in  Pope  t. 
Brassfleld,  110  Ky.  137,  61  S.  W.  5,  on  pre- 
cisely the  same  facts,  we  said:  "Though  the 
infant  Mary  R  Pope,  now  Mrs.  Bain,  was 
not  married  when  the  lx>nd  was  given  and  ap- 
pellees entered  upon  the  land,  they  entered 
under  a  contract  that  she  would  conv^,  and 
this  obligation  was  not  broken  until  she  be- 
came of  age.  The  possession  of  appellees  was 
not,  therefore,  adverse  to  her  imtil  she  wa> 
of  age.  Before  she  became  of  age  she  mar- 
ried,' and  when  she  did  not  convey  after  her 
majority,  and  the  possession  of  appellees  be- 
came adverse,  she  was  a  married  woman,  and 
the  statute  did  not  run  against  her."  Mrs. 
Hoskins  was  bom  in  1857.  She  was  married 
in  1874.  Cornett,  according  to  bis  own  evi- 
dence, evidently  held  tbe  land  under  the 
voidable  purchase  from  her  father,  expecting 
her  to  make  a  deed  when  she  became  of  age, 
and  bis  possession  was  not  adverse  to  her 
until  she  was  of  age.  When  she  became  of 
age  and  his  possession  did  become  adverse  in 
1878,  she  being  a  married  woman,  the  statute 
did  not  run  against  ber.  Ky.  St  1903,  I 
2506.  And  30  years  had  not  elapsed  when 
the  action  was  brought  and  so  the  SO-year 
statute  has  no  application.  Ky.  St.  1903,  t 
250&  She  remained  under  the  disability  of 
coverture  at  the  time  the  action  was  brought 
We  therefore  conclude  that  the  action  la  not 
barred  by  limitation. 

As  to  the  deed  to  Smith  t>eing  champertons, 
the  rule  Is  that  one  who  Is  in  possession  of 
land  as  a  purchaser  from  an  Infant  does  not 
hold  adversely  to  the  Infant  within  the  mean- 
ing of  tbe  champerty  statute,  and  his  pos- 
session does  not  render  void  a  conveyance 
by  the  Infant  to  another  after  he  arrives  at 
age.  Moore  v.  Baker,  92  Ky.  518,  18  8.  W. 
363 ;  Baley  v.  Deaklna,  6  B.  Mon.  161. 

Judgment  reversed,   and  cause  remanded  ° 
for  a  Judgment  as  herein  Indicated. 


CITY  OP  MIDDLESBOROUGH  v.  CITX  OP 
PINEVILLE. 

(Coart  of  Appeals  of  Kentucky.    Dec.  14,  1906.) 

1.  CoTTBTft— Placb  fob  Holdiwo  Sessiows— 
Statutobt  Pbovisions— Modi  or  Mbasttb- 
iNO  Distance. 

Acts  1906,  p.  839,  e.  71,  S  1,  provides  that 
in  any  county  naving  a  town  not  larger  than 
the  fonrth  class,  but  larger  Uian  the  county  seat, 
"and  not  less  than  12  miles  by  the  most  con- 
venient route  usaally  traveled  from  the  county 
seat,"  the  circuit  courts  shall  be  held  alternate- 
ly between  the  county  seat  and  the  larger  town. 
Beld,   that  the  statute  does  not  apply  when 
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the  limitB  of  the  larger  town  are  between  9  and 
9H  miles  from  the  limits  of  the  county  seat 
along  the  coonty  road,  and  the  distance  along 
the  railroad  over  which  the  most  of  the  travel 
takes  place  is  11  miles  between  the  limits  of 
the  ciaea,  but  is  13  miles  between  the  two  de- 
pots, and  the  distance  between  the  courthouse 
and  the  limits  of  the  larger  town  Is  over  12 
miles  by  either  road. 
2.  Sake. 

In  Acts  1906,  p.  339,  e.  71,  $  1,  providing 
for  holding  sessions  of  the  circuit  court  in 
towns  of  a  certain  size  situated  "not  less  than 
12  miles  •  •  •  from  the  county  seat,"  the 
term  "county  seat"  designates  the  town  in  which 
the  courthouse  is  situated,  and  not  the  public 
boildings  in  such  town. 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  o£ElcIally  reported." 

Ifotlon  by  city  of  Mlddlesborougli  to  direct 
that  the  circuit  court  make  an  order  that 
a  iiortlon  of  all  subsequent  tn'ma  of  court  be 
held  in  tbe  city  of  Mlddlesborough  was  over- 
ruled.   Affirmed. 

W.  8.  Fryor,  T.  O.  Anderson,  and  Robrer, 
AInswortb  A  Dawson,  for  appellant  Wm. 
Low,  Wm.  Ayera^  and  J.  G.  Bobbins,  for  ap- 

l«llee. 

HOBSON,  GL  J.  By  an  act  passed  by  tbe 
last  General  Assembly  it  Is  provided  as  fol- 
lows: "That  any  county  in  this  common- 
wealth having  a  town  not  larger  than  the 
fourth  class,  and  containing  a  population  lar- 
ger than  the  county  seat,  according  to  the 
■•numeration  hereinafter  provided  for,  and 
not  less  than  twelve  miles  by  the  most  con- 
voiient  route  usually  traveled  from  the  coun- 
ty seat,  tbe  circuit  courts  for  each  of  said 
counties  shall  be  held  alternately  so  as  to 
divide  the  time  between  the  county  seat  and 
tbe  larger  town,  as  the  business  may  require, 
the  first  part  of  each  term  as  now  provided 
by  law  to  t>e  held  at  the  county  seat,  tbe 
other  imrt  of  tbe  term  to  be  held  at  tbe  larger 
town."  Acts  1906,  p.  339,  c.  71,  I  1.  The 
city  of  Mlddlesborough  entered  a  motion  in 
the  Bell  circuit  court  that  the  court  make 
an  order  directing  that  a  portion  of  all  sub- 
sequent terms  of  the  court  be  held  in  tbe 
city  of  Mlddlecdwrougb,  in  conformity  with 
tbe  requlremrats  of  this  provision.  On  the 
hearing  of  the  motion,  it  was  shown  that  tbe 
distance  between  the  city  limits  of  Mlddles- 
borough and  the  city  limits  of  Plnevllle,  along 
the  county  road  leading  from  one  place  to 
tbe  other,  is  between  9  and  9%  miles.  It 
was  also  shown  that  most  of  tbe  travel  from 
MIddlestxvrough  to  Plnevllle  is  by  tbe  rail- 
road, and  tbat  the  distance  from  the  depot  at 
Middlestwrough  to  tbe  depot  at  Plnevllle  is 
18  milea,  and  tliat  along  tbe  railroad  the 
distance  from  tbe  city  limits  of  Mlddles- 
borough to  tbe  city  limits  of  Plnevllle  Is  11 
miles.  The  proof  further  sbowed  tbat  from 
tbe  ooortbouse  In  Plnevllle  to  tbe  city  limits 
of  Mlddlesborough,  either  by  the  railroad  or 
tbe  dirt  road,  tbe  distance  Is  over  12  miles. 
Under  this  state  of  facts,  the  circuit  court 
fadd  ttiat  a  state  of  case  was  not  made  out 


within  tbe  provisions  of  the  act,  and  over- 
ruled tbe  motion.  Tbe  city  of  Mlddlesborough 
appeals. 

A  number  of  questions  are  made  on  tbe 
appeal,  but  we  deem  it  necessary  to  consider 
only  one.  While  tbe  words  "county  seat"  are 
often  used  to  designate  tbe  courthouse.  Jail, 
and  other  public  buildings  belonging  to  tbe 
county,  and  are  used  in  this  sense  in  tbe 
Constitution  when  it  provides  for  tbe  removal 
of  tbe  county  seat,  and  are  also  so  used  in 
some  statutes;  they  are  commonly  used  to 
designate  (see  Webster's  dictionary)  the  town 
in  which  tbe  county  seat  as  defined  above 
Is  situated ;  and  therefore  we  must  determine 
from  tbe  act  Itself  In  which  of  these  senses 
the  words  are  used  in  tbe  act  It  will  be 
observed  tbat  the  act  in  terms  provides  that 
in  any  county  in  the  state  having  a  town  not 
larger  than  tbe  fourth  class,  and  containing 
a  population  larger  than  the  county  seat  the 
circuit  courts  shall  be  held  alternately,  so  as 
to  divide  the  time  between  tbe  county  seat 
and  tbe  larger  town,  as  the  business  may  re- 
quire. It  is  manifest  that  in  ttUs  section  tbe 
words  "county  seat"  are  used  to  designate 
tbe  town  in  which  tbe  courthouse  is  situated, 
because  tbe  comparison  Is  to  be  made  between 
tbe  larger  town  and  tbe  smaller  town  at 
which  the  county  buildings  are  located.  This 
being  true,  it  follows  that  tbe  act  does  not 
apply  where  the  larger  town  Is  situated  less 
than  12  miles,  by  the  most  convenient  route 
usually  traveled,  from  tbe  smaller  town.  Tbe 
two  towns  are  the  things  which  were  In  the 
legislative  mind,  and  the  distance  between  tbe 
two  towns  Is  what  controls  tbe  application  of 
the  act  One  point  in  either  town  can  no 
more  be  selected  than  another.  The  distance 
Is  not  to  be  measured  from  some  point  In 
either  town.  But  It  Is  tbe  distance  between 
the  towns,  by  tbe  most  convenient  route 
usually  traveled.  The  distance  Is  not  to  be 
measured  from  the  railroad  station  at  one 
town  along  the  railroad  to  the  railroad  station 
at  the  other  town.  The  act  does  not  eon- 
template  the  distance  between  tbe  towns  on 
the  railroad  from  station  to  station.  What 
tbe  act  contemplates  Is  the  distance  between 
tbe  towns  by  the  most  convenient  route  usual- 
ly traveled  In  private  conveyances,  or  as  the 
public  highway  runs.  Tbe  railroad  route  be- 
tween two  towns  may  be  quite  circuitous. 
It  may  be  necessary  to  go  some  distance  at 
one  town  to  get  to  tbe  station.  None  of  these 
things  are  to  be  considered.  The  Legislature 
did  not  have  in  mind  so  much  the  travel  be- 
tween tbe  towns  as  tbe  distance  between  the 
two.  It  had  In  mind  tbe  convenience  of  tbe 
I>eopIe  of  the  county  generally,  as  depending 
on  the  distance  between  tbe  two  towns  meas- 
ured along  tbe  ordinarily  traveled  public  high- 
way, which  persons  would  use  in  going  to  and 
returning  from  court  As  the  distance  be- 
tween Mlddlesborough  and  Plnevllle  as  the 
public  highway  runs  Is  less  than  12  miles, 
tbe  act  does  not  apply,  and  the  circuit  court 
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properly  orerruled  the  motion.    This  view  of 
the  case  makes  It  unnecessary  for  us  to  con- 
sider the  other  questions  discussed,  and  these 
are  not  iwssed  on. 
The  Judgment  Is  affirmed. 


PITTS,   HANKINS   &  TRUNDLE  T.   CEN- 
TERS. 
(Court  of  Appeals  of  Kentucky.    Dec.  12,  1906.) 

Mabteb  and  Sebvant— Injubies  to  Sebvant 
—Fellow  Sebvarts. 

PlaintifP,  who  was  working  as  a  common 
laborer  for  defendants,  was  directed  to  remove  a 
rock  that  had  been  thrown  into  a  highway  by  a 
blast,  and  while  engaged  in  so  doing  the  rock 
or  one  of  the  crowbars  nsed  in  attempting  to 
lift  it  slipped,  BO  that  the  weight  of  the  rock  fell 
on  plaintiff's  crowbar,  pressing  It  against  his  leg 
with  such  force  as  to  break  one  of  the  bones  and 
otherwise  Injure  him.  Held,  that  the  negligence, 
if  any.  In  lifting  the  rock,  was  that  of  plaintiff's 
fellow  servants,  for  which  defendant  was  not 
responsible. 

Appeal  from  Clrcnlt  Court,  Floyd  County. 

"Not  to  be  officially  reported." 

Action  by  Daniel  Centers  against  Pitts, 
Hanklns  A  Trundle.  From  a  Judgment  for 
plaintiff,  defendants  ai^eal.    Reversed. 

Walter  S.  Harklns,  for  appellants.  James 
Goble  and  May  &  May,  for  appellee. 

CARROLL,  C.  The  appellee  at  the  time  of 
the  Injuries  complained  of  was  working  as 
a  common  laborer  for  appellants,  who  were 
railroad  contractors.  A  large  rock,  loosened 
by  a  blast,  rolled  or  fell  on  the  public  road, 
and  appellee,  in  company  with  several  other 
laborers  in  the  same  field  of  employment,  was 
directed  by  the  foreman  to  remove  the  rock 
from  the  road,  so  that  It  would  not  obstruct 
Its  use  by  travelers.  In  company  with  sev- 
eral co-laborers,  aroellant  was  engaged  wftb 
a  crowbar  In  trying  to  raise  the  rock,  which 
was  quite  a  large  one,  from  Its  position  on 
the  ground,  so  that  it  might  be  rolled  or 
moved  to  the  side  of  the  road,  and  while  so 
engaged  the  rock,  or  one  of  the  crowbars  be- 
ing used  in  attempting  to  lift  It,  slipped,  with 
the  result  that  the  weight  of  the  rock  fell 
on  the  crowbar  appellant  was  engaged  In  us- 
ing, pressing  it  against  his  leg  with  such 
force  as  to  break  one  of  the  bones,  and  other- 
wise Injuring  him.  He  recovered  for  the  In- 
juries received  $460. 

The  appellant's  contentions  are,  first,  that 
appellee  was  not  directed  by  the  foreman  or 
any  person  superior  In  employment  to  blm 
to  assist  In  removing  the  rock,  but  that  he 
voluntarily  and  without  being  so  requested 
undertook  to  help  the  men  who  were  engaged 
In  the  work;  and,  second,  that  if  he  was  so 
ordered  the  Injuries  were  caused  by  the  neg- 
ligence of  his  fellow  servants,  for  which  ap- 
pellants are  not  liable. 

Complaint  is  also  made  of  instructl<»i  No. 
1,  which  told  the  Jury  that  if  they  believed 
from  a  preponderance  of  the  evldmce  that 
Daniel  Centers  was  as  alleged  in  tb«  employ 


of  the  defendants  as  a  day  laborer,  and  that 
the  foreman  under  whom  be  was  working 
did  carelessly  and  negligently  place  said 
plalntiCC  in  an  unsafe  condition  as  a  hand 
lifting  rocks,  and  did  not  advise  blm  how  to 
do  the  same,  when  he  should  have  done  so, 
and  that  while  thns  employed  the  plaintiff 
was  through  the  negligence  of  defendants  in- 
jured as  alleged,  they  should  find  for  the 
plaintiff."  The  evidence  as  to  whether  or  not 
appellee  was  directed  by  his  superiors  to 
assist  In  removing  the  rock,  or  voluntarily 
and  without  direction  undertook  to  do  so,  is 
confilcting,  but  for  the  purpose  of  this  case 
we  may  assume  that  appellee  was  directed 
by  the  foreman  to  assist  in  renxiving  the 
rock.  The  work  in  which  appellee  was  en- 
gaged at  the  time  of  the  Injury  was  of  tbp 
same  general  character  as  the  work  which 
he  and  his  co-laborers  had  been  previously 
employed  to  perform.  It  required  no  particu- 
lar s^ill  or  training  to  do  this  work,  nor 
Is  any  question  raised  that  the  tools  fur- 
nished were  in  any  respect  defective  or  un- 
Buited  for  its  performance.  The  place  was 
reasonably  safe.  In  fact,  the  injuries  to  ap- 
pellee did  not  resiilt  from  the  dangers  of  the 
place  in  which  he  was  engaged,  or  the  char- 
acter of  the  Implements  used  by  blm,  but 
were  due  entirely  to  the  acts,  whether  negli- 
gent or  not,  of  his  fellow  laborers  and  serv- 
ants engaged  In  the  same  grade  of  employ- 
ment, who  were  assisting  him  to  move  the 
rock.  Neither  the  foreman  nor  any  person 
superior  in  authority  to  appellee  was  present 
or  directing  In  person  the  movements  of  the 
laborers.  The  only  persons  engaged  with  ap- 
pellee were  his  fellow  servants,  and.  If  an.v 
person  was  negligent  or  careless,  it  was  one  of 
these  servants.  The  question  thus  presented 
Is,  can  appellee  recover  for  injuries  inflicted 
by  the  negligence  of  fellow  servants  engaged 
in  the  same  grade  of  employment?  This 
question  has  been  answered  in  the  negative 
by  this  court  in  a  number  of  cases. 

In  Lee  v.  O.  &  O.  Ry.  Co.,  88  S.  W.  606,  IS 
Ky.  Law  Rep.  829,  Lee  sought  to  recover 
damages  for  injuries  sustained  in  carrying  a 
cross-tie.  It  appears  that  the  foreman,  who 
was  helping  to  carry  the  tie,  stumbled, 
caused  Lee  to  fall,  and  the  tie  to  fall  upon 
him.  In  holding  that  he  could  not  recover, 
the  court  said:  "It  is  true  the  ground  over 
which  they  were  required  to  carry  it  was 
rough,  but  the  difficulty  or  danger  arising 
from  that  fact  was  before  appellee,  Lee, 
and  one  of  the  usual  and  necessary  Inci- 
dents of  the  services  he  had  undertaken  to- 
perform.  Appellant,  having  then  without 
compulsion,  and  with  the  knowledge  of  the 
attendant  perils  and  difficulties,  undertaken 
to  perform  a  peculiar  act  in  the  scope  of  his 
employment,  cannot  attribute  his  injury  to- 
the  negligence  of  either  the  appellee,  Chesa- 
peake &  Ohio  Railway  Company,  or  its  sec- 
tion foreman,  unless  the  accidental  stumbling 
and  falling  of  the  latter  which  might  have 
occurred  to  the  strongest  and  moat  active 
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and  vigilant  man  should  be  held  actionable 
ofiKlIgence,  which  cannot  be  done."  In  Caseys 
T.  L.  &  N.  R.  B.  Co^  84  Ky.  79,  It  Is  said: 
"And  It  la  equally  as  well  established  that 
when  a  number  of  persons  contract  to  per- 
form serricea  for  another,  the  empioyfia  not 
being  superior  or  subordinate  the  one  to  the 
oQier  in  its  performance,  and  one  receives 
an  Injury  by  the  neglect  of  another  in  the 
discharge  <^  this  duty,  they  are  regarded  as 
snbatantially  the  agents  of  each  other,  and 
no  recovery  can  be  bad  against  their  em- 
ployer." To  the  same  effect  Is  Ft  Hill  Stone 
Co.  T.  Orm,  84  Ky.  183.  In  Vole  v.  C.  & 
O.  By.  Co.,  96  Ky.  188,  24  S.  W.  119,  Yolz 
was  a  member  of  a  crew  of  workmen  en- 
gaged In  driving  piles  on  the  road  of  the  com- 
pany. Through  the  gross  negligence  of  a  fel- 
low workman  his  arm  was  crushed  by  the 
premature  fall  of  a  hammer  under  the  con- 
trol of  the  fellow  workman.  The  foreman  In 
charge  of  the  crew  was  In  no  wise  In  fault 
or  negligent  upon  the  occasion  of  the  acci- 
dent, and  the  court  held  that  Vols  could 
not  recover.  In  Dana  &  Co.  v.  Blackburn,  00 
&  W.  287,  28  Ky.  Law  Bep.  695,  Black- 
burn, who  was  a  shovel  er  In  a  coal  eleva- 
tor, was  Injured  by  being  struck  by  one  of 
the  cars  used  In  carrying  the  coal.  His  work 
was  being  done  In  connection  with  the  truck- 
man and  an  engineer,  neither  of  whom  was 
his  superior,  but  both  were  bis  fellow  work- 
men, and  it  was  held  that,  although  his  In- 
Juriea  may  have  resulted  from  the  negligence 
ot  the  engineer,  there  could  be  no  recovery. 
So,  In  Martin  v.  Mason  &  Hoge  Co.,  91  8. 
W.  1146,  28  Ky.  Law  Rep.  1333,  MarUn  was 
hijnred  by  a  rock  rolled  down  a  hill  by  a 
fellow  laborer  In  the  same  field  of  employ- 
ment, and  It  was  held  that,  although  the  per- 
son in  rolling  the  rock  was  guilty  of  negli- 
gence, there  could  be  no  recovery,  as  he  was 
a  fellow  servant  Applying  to  the  facts  of 
the  case  at  bar  the  rule  announced  in  the 
foregoing  opinions,  we  are  constrained  to 
the  conclusion  that  there  can  be  no  recovery 
by  appellee  on  the  facts  presented  in  this 
record,  and  the  peremptory  Instruction  asked 
riMoId  have  been  given. 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 


8UMBALL  V.  MANINNI. 
(Ooart  of  Appeals  of  Kentuclcy.    Dec.  11.  1906.) 
JuDomNT  — Conclusiveness   or  Adjxjdica- 

OATtON — Cl.AIl(  TO  PBOPERTY. 

A  judgment  in  favor  of  plaintiff  in  an  ac- 
tion for  trespass,  in  which  defendant  rested  bis 
Ti(ht  to  the  land  on  the  claim  of  title,  was  a 
bsr  to  a  snbeeqnent  action  by  defendant  therein 
to  establish  his  right  to  the  use  of  the  land  on 
die  ground  of  an  easement 

Appeal  from  Circuit  Court,  Boyle  County. 

"To  be  officially,  reported." 

Action  by  J.  K.  Sumrall  against  P.  Man- 
bmi.  From  a  Judgment  in  favor  of  plaintiff, 
defendant  appeals.   Affirmed. 


J.  T.  Wilson,  W.  Lawson  Sumrall,  J.  K. 
Sumrall,  and  Sumrall  &  Sumrall,  for  appel- 
lant B.  y.  Puryear  and  Greene  &  Van 
Winkle,  for  appellee.  A.  O.  Van  Winkle, 
guardian  ad  litem. 

SETTLE,  J.  This  action  was  instituted 
by  appellant  In  the  court  below  to  establish 
his  right  to  the  use  of  an  alley  in  the  rear  of 
a  building  owned  by  him  In  the  city  of  Dan- 
ville, which  alley  Is  upon,  and  extends  to  the 
back  end  of,  an  adjoining  lot  owned  by  ap- 
pellee. It  is  admitted  in  the  petition  that  ap- 
pellee holds  the  legal  title  to  the  alley  in 
question,  but  averred  that  his  title  is  sub- 
serviait  to  appellant's  right  to  an  easement 
therein  of  light  and  air  for  his  building,  and 
passage  to  and  from  the  rear  thereof,  and 
that  appellee,  by  erecting  a  plank  fence  on 
the  west  side  of  the  alley  and  in  close  prox- 
imity to  the  wall  of  the  rear  of  appellant's 
building,  not  only  deprived  him  of  the  use  of 
the  alley  as  a  passway,  but  also  of  light  and 
vaitilation  for  that  part  of  his  building  from 
which  a  door  opens  on  an  alley,  and  two 
windows  are  set  above  It  Appellant  bases 
his  right  to  the  easement  claimed  upon  the 
alleged  ground  that  it  was  by  implication 
granted  him  by  his  remote  vendor,  one  Sneed. 
who  owned  both  his  lot  and  that  of  appellee, 
together  with  a  third  lot  lying  west  of  ap- 
pellant's on  which  there  was  a  livery  stable : 
that  Sneed  erected  the  building  on  appellant's 
lot  which  he  used  as  a  lodging  house  In  con- 
nection with  a  hotel  he  conducted  on  the 
lot  now  owned  by  appellee;  that  the  alley 
was  opened  and  maintained  by  Sneed  for 
the  use  of  the  hotel,  the  occupants  of  the 
building  on  appellant's  lot,  and  the  livery 
stable;  and  that  when  Sneed,  more  than  30 
years  ago,  sold  and  conveyed  the  lot  now 
owned  by  appellant  to  Mrs.  O.  Smith,  from 
whom  and  through  several  intermediate  pur- 
chasers and  conveyances  the  title  thereto 
finally  passed  to  appellant,  the  easement  in 
question,  being  appurtenant  to  the  freehold, 
by  these  several  conveyances  passed  with  the 
title;  and  that  by  reason  thereof,  and  Its 
alleged  enjoyment  by  appellant  and  his  ven- 
dors for  more  than  30  years,  his  right  there- 
to cannot  be  questioned  by  appellee.  The  an- 
swer contains  a  traverse,  and  In  addition 
avers  that  iu  1895  appellee,  by  suit  against 
appellant  In  the  Boyle  circuit  court,  charged 
him  with  trespassing  upon  the  alley  In  con- 
troversy by  using  it  as  a  passway,  and  com- 
mencing to  erect  to  and  on  his  rear  wall  a 
balcony  which,  when  completed,  would  over- 
hang and  obstruct  the  alley;  that  it  was 
further  averred  in  the  petition  In  that  case 
that  appellee  was  the  sole  owner  of  the  alley, 
and  entitled  to  the  exclusive  use  thereof,  and 
that  appellant's  acts  of  trespass  and  obstruc- 
tion of  the  alley  complained  of  were  unlaw- 
ful and  In  violation  of  appellee's  rights,  for 
which  reason  an  injunction  was  asked  to  pre- 
vent the  completion  of  the  balcony,  and  tn 
restrain  appellant  and  his  tenants  from  i^ass- 
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lug  over  or  using  the  all^  In  qnestlon ;  tbat 
the  answer  filed  by  appellant  In  that  action 
denied  that  appellee  bad  any  title  to  the  alley, 
also  denied  bis  right  to  use  it  and  ayerred, 
In  substance,  tbat  It  was  owned  by  him  and 
was  In  his  (appellant's)  possession,  and  that 
he  alone  held  the  title  thereto  and  was  en- 
titled to  the  possession  thereof;  that  npon 
the  Issues  thus  made  by  the  pleadings,  the 
parties  took  proof,  and,  following  a  submis- 
sion of  the  case,  judgment  was  rendered  in 
1809  by  the  circuit  court  In  appellee's  favor, 
declaring  him  the  owner  of  the  alley  and  en- 
titled to  the  exclusire  use  thereof,  and  en- 
Joining  appellant  from  using  the  alley,  or 
bnllding  a  balcony  over  same.  The  answer  In 
the  case  at  bar  contains  the  further  averment 
tbat  an  appeal  from  the  judgment  In  the 
former  action  was  taken  by  appellant,  and 
upon  that  appeal  the  judgment  of  the  lower 
court  was  aflBrmed  by  this  court  The  an- 
swer also  pleaded  the  judgment  thus  re- 
covered by  appellee  in  the  circuit  court,  and 
later  affirmed  by  this  court,  as  a  bar  to  this 
action.  Appellant  filed  a  reply  which,  in 
effect,  admits  the  bringing  of  the  former 
action  and  the  result  thereof,  but  avers  that 
the  judgment  therein  rendered  only  deter- 
mined the  question  of  title  to  the  alley  in 
aftpellee's  favor,  and  denies  that  It  constitutes 
a  bar  to  his  claim  of  an  easement  asserted 
in  this  case.  A  demurrer  was  sustained  to 
the  reply  by  the  lower  court,  and  the  action 
dismissed.  By  this  appeal,  the  appellant 
seeks  the  reversal  of  that  judgment. 

It  is  unnecessary  to  lay  aside  the  plea  of 
res  Judicata  in  order  to  decide  whether,  upon 
proof  of  the  facts  alleged  in  the  petition,  ap- 
pellant would,  as  an  original  proposition, 
be  entitled  to  the  relief  prayed.  In  our  opin- 
ion the  defense  of  res  judicata  must  pre- 
vail In  this  case.  In  other  words,  the  judg- 
ment in  the  former  action  is  a  bar  to  the 
apitellant's  claim  here  attempted  to  be  assert- 
ed. It  appears  from  the  opinion  of  this 
court,  delivered  on  the  appeal  from  the  Judg- 
ment In  the  former  action  (see  Sumrall  v. 
ManlnnI,  64  S.  W.  736,  23  Ky.  Law  Rep.  1060) , 
tbat  there  was  more  than  the  question  of  title 
Involved.  It  also  provided  the  question  of 
possession  as  well  as  title.  As  In  part  said 
in  the  opinion:  "Appellee  filed  his  action  to 
compel  Sumrall  to  remove  a  balcony  he  had 
caused  to  be  built  about  12  feet  from  the 
ground  over  a  part  of  this  strip  (alley)  and 
to  enjoin  him  from  trespassing  on  or  using 
the  strip  In  any  way.  The  defendant  pleaded 
tbat  the  strip  was  bis,  denying  appellee's  title, 
and  alleged  that  it  was  in  the  actual  adverse 
possession  of  appellant  at  the  time  the  con- 
veyance was  made  to  appellee,  and  that  his 
purchase  was  champertous.  •  •  *  The 
action  Is  not  in  the  nature  of  an  ejectment 
suit.  •  •  •"  "An  easement  is  the  right 
in  an  owner  of  one  parcel  of  land,  by  reason 
of  such  ownership,  to  use  the  land  of  another 
for  a  special  purpose  not  Inconsistent  with 
a  general  property  In  the  owner."  2  Wash- 
bum,  Real  Property,  299;    8  Kent's   Com. 


419.  The  ^oyment  of  an  easement  requires 
the  use  of  the  land  In  which  the  easement 
exists,  and  to  use  Is  to  pos-sess.  An  ease- 
ment, therefore,  involves  possession,  though 
the  title  and  broader  right  of  possession  may 
be  in  another.  In  a  technical  sense,  the 
claim  of  an  easement  In  property  admits 
title  In  another,  but  asserts  in  the  claimant 
such  right  of  possession  as  may  be  necessary 
to  the  enjoyment  of  the  easement  It  does 
not  lie  In  the  mouth  of  appellant  to  say  that 
the  possession  of  the  alley  was  not  Involved 
in  the  former  action  as  well  as  the  title.  But 
if,  as  contended  by  him,  he  could  not  in 
that  action  have  claimed  title  to,  and  an 
easement  In,  the  alley  at  the  same  time, 
that  fact  would  not  make  the  Judgment  in 
that  case  any  less  a  bar  to  this  action.  If 
these  claims  are  inconsistent  and  appellant's 
defense  In  the  former  action  did  not  in 
fact,  include  the  claim  of  an  easement,  he 
should  not  now  be  allowed  to  assert  such  a 
claim.  Having  abandoned  his  right  to  the 
easement  when  it  should  have  been  asserted, 
and  rested  his  right  to  the  alley  npon  the 
question  of  title,  or  claim  of  actual  adverse 
possession,  and  lost  on  both  grounds.  It 
would  be  manifestly  unjust  to  allow  him  to 
subject  appellee  to  the  annoyance  and  expense 
of  another  action  tbat  he  (appellant)  may 
litigate  a  matter  or  right  upon  which  he 
could  and  ought  to  have  relied  in  the  first 
action.  SiKb  a  splitting  of  causes  of  action, 
or  matters  of  defense,  should  not  be  tolerated. 
On  this  subject  we  are  told  by  Mr.  Freeman. 
In  his  work  on  Judgments,  g  249,  Title — Ex- 
tent of  the  Estoppel:  "There  is  no  doubt 
that  a  Judgment  or  decree  necessarily  affirm- 
ing the  existence  of  any  fact  Is  conclusive  up- 
on the  parties  or  their  privies  whenever  the 
existence  of  the  fact  Is  again  in  Issue  between 
them,  not  only  when  the  subject-matter  Is  the 
same,  but,  when  the  point  comes  incidentally 
in  questicMi  in  relation  to  a  different  matter 
in  the  same  or  any  other  court,  except  on 
appeal,  writ  of  error,  or  other  proceeding 
provided  for  its  revision.  •  •  •  The  Judg- 
ments of  appellee  courts  are  as  conclusive  as 
those  of  any  other  court  They  not  only 
establish  facts,  but  also  settle  the  law  so  that 
the  law  as  decided  upon  any  appeal  must 
be  applied  In  all  the  subsequent  stages  of 
the  cause.  •  •  •  An  adjudication  is  final 
and  conclusive,  not  only  as  to  a  matter  actual- 
ly determined,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated  and 
have  had  decided  as  Incident  to,  or  essential- 
ly connected  with,  the  subject-matter  of  the 
litigation,  and  every  matter  coming  within 
the  legitimate  purview  of  the  original  action, 
both  as  to  the  matters  of  claim  and  defense." 
McDanlel  v.  Stum,  65  S.  W.  800,  23  Ky.  Law 
Rep.  1935;  Bement  v.  Ohio  Valley  B.  &  T. 
Co.,  99  Ky.  115,  35  S.  W.  139,  59  Am.  St 
Rep.  445;  Holtheide  v.  Smith's  Guardian, 
etc.,  84  S.  W.  321,  27  Ky.  Law  Rep.  60. 

As  the  lower  court  did  not  err  In  sustain- 
ing the  appellee's  plea  of  res  Judicata,  the 
Judgment  Is  affirmed. 


Digitized  by 


Google 


Ky.) 


HENDERSON  CITY  RY.  CO.  t.  LOCKETT. 


303 


HENDEBSON  CITY  RY.  CO.  v.  LOCKETT. 
(Cmirt  of  Appeals  of  Kentucky.    Dec  12,  190d.) 

1.  StSKA    BArLBOADB— Coixisioif— Dahagks. 

In  an  action  against  a  street  railway  com- 
pany for  damages  to  person  and  property  caus- 
ed by  collision  with  a  street  car,  a  verdict  for 
S400  rendered  under  proper  instructions  is  not 
excessive  where  plaintiff  was  badly  bruised,  was 
thrown  some  20  feet  into  the  sti-eet,  causing  a 
shock  that  confined  him  to  the  house  several 
days  and  requiring  treatment  from  a  physician, 
and  the  buggy  in  which  he  was  riding  at  the 
time  was  virtually  destroyed. 

2.  TBIAI/— iNSTBTTCnORB— DAlIAQXa    FOB    PEB- 
BOIfAIi  InJTTBIES. 

In  an  action  for  damages  resulting  from  a 
collision  with  a  street  car,  an  instruction  that 
the  jniy  might  compensate  plaintiff  for  perma- 
nent injuries  or  for  redoction  of  iMwer  to  earn 
money  Is  unwarranted  where  there  was  no  evi- 
dence that  plaintiff  sustained  injuries  of  that 
nature. 

[Ed.  Note.— For  cases  in  point.  Me  Cent.  Dig. 
vol.  46,  Trial,  IS  S86-612.] 

3.  Nkgugenck  —  Obdikabt    Cabb— Instbuo- 
nons. 

In  an  action  for  damages  from  a  collision 
with  a  street  car,  an  instruction  that  "ordinary 
care  Is  such  care  as  an  ordinary  person  would 
nsnally  observe  under  the  same  or  similar  cir- 
cumstances as  those  under  investigation"  la  er- 
roneons ;  ordinary  care  being  such  care  as  an 
ordinarily  prudent  person  would  usually  exer- 
cise under  circumstances  similar  to  those  proven 
in  the  case. 

[EJd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
VOL  87.  Negligence,  {  6.] 

4.  Damages  —  Exeuplabt   Damages  —  Gboss 
Neomoesce — Instructions. 

Exemplary  damages  can  never  be  recovered 
for  anything  short  of  gross  negligence,  and 
where  tne  negligence  of  a  motorman.  resulting  in 
a  collision  with  plaintiff,  was  simply  failure  to 
use  ordinary  care,  an  Instruction  authorizing  re- 
covery of  exemplary  damages  is  erroneous. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vtd.  15,  Damages,  H  18S-201.] 

An>eal  from  Circuit  Court,  Henderson 
Comity. 

"Not  to  be  oflBclally  reported." 

Action  by  Aaron  Lockett  against  Henderson 
City  Railway  Company  to  recover  for  dam- 
ages from  a  collision  with  defendant's  street 
ear.  Judgment  for  plalntUT,  and  defendant 
appeals.    Reversed. 

Dorsey  ft  Stanley,  for  appellant  John 
F.  Lockett  and  Robert  D.  Vance,  for  appellee. 

CARROLL,  C.  One  of  the  appellant's 
street  cars  operated  by  electricity  collided  at 
the  Intersection  of  Alvasia  and  Clay  streets, 
In  tbe  city  of  Henderson,  with  a  buggy  in 
which  appellee  was  riding,  throwing  appel- 
lee out  of  tbe  btiggy  and  injuring  him,  and 
rirtnally  destroying  the  buggy.  To  recover 
damages  for  the  Injuries  sustained  to  his 
person  and  property  he  brought  this  suit, 
and  on  the  trial  was  awarded  judgment  for 
1400,  to  reverse  which  this  appeal  is  prose- 
cuted. 

The  accident  occurred  about  7:S0  o'clock 
In  the  erenlng  of  March  31,  1005.  The 
evidence  for  appellee  conduces  to  show 
that  he  was  driving  about  five  or  six  miles 
an  hour,  that  be  did  not  discover  the  ap- 


proaching street  car  until  the  horse  was  with- 
in 8  or  10  feet  of  the  track,  and  too  close  to 
stop  and  permit  the  street  car  to  pass,  upon 
discovering  the  proximity  of  the  car,  and, 
realizing  his  Inability  to  stop  his  horse  In 
time  to  avoid  a  collision,  he  struck  the  horse 
and  attempted  to  cross  the  track  in  front  of 
the  car,  when  the  car  collided  with  the  bug- 
gy, throwing  appellee  some  20  feet.  The  evi- 
dence for  appellant  was  to  the  effect  that 
the  car  was  running  about  three  or  four 
miles  an  hom*,  and  under  complete  control 
of  the  motorman,  who  gave  the  usual  and 
proper  warning  of  Its  approach  to  the  cross- 
ing. The  motorman  testifies  that  be  saw  the 
horse  and  buggy  when  he  approached  the 
crossing,  and  that  he  slowed  up  his  car  for 
the  purpose  of  enabling  appellee  to  drive 
across.  About  the  time  that  he  slowed  his 
car,  appellee  checked  his  horse,  and  the 
motorman,  under  the  Impression  that  appel- 
lee was  going  to  stop,  put  on  his  current, 
and  simultaneously  with  this  appellee  struck 
his  horse,  and  the  result  was  the  collision. 
There  was  also  testimony  tending  to  establish 
that  appellee  at  the  time  of  the  accident  was 
considerably  under  the  influence  of  liquor,  and 
the  theory  of  the  company  is  that  the  colli- 
sion was  caused  by  bis  carelessness  and  reck- 
lessness, superinduced  by  his  Intoxicated  con- 
dition, in  attempting  to  cross  the  track  in 
front  of  the  car,  when  by  the  exercise  of  or- 
dinary care  he  could  have  seen  It  approach, 
and  have  stopped  bis  horse  In  time  to  avoid 
being  struck.  Appellee  admits  that  he  had 
taken  a  few  drams,  but  denies  that  he  was 
Intoxicated. 

On  this  state  of  facts,  the  courts  in  addi- 
tion to  the  usual  Instructions  in  such  cases, 
told  the  Jury  that  they  might  award  such 
damages  as  would  compensate  him  "for  any 
permanent  injury  and  reduction  of  his  power 
to  earn  money  by  reason  of  such  injuries,  if 
any";  and  also  that  if  they  believed  from 
the  evidence  that  "the  Injury,  If  any,  resulted 
from  tbe  gross  negligence  of  the  said  employ^ 
of  defendant,  they  might  also  award  to  plain- 
tiff punitive  damages."  The  court  defined 
"ordinary  care"  as  follows:  "The  court  fur- 
ther Instructs  you  that  by  'negligence,'  as  used 
herein,  is  the  failure  to  use  ordinary  care, 
and  that  'ordinary  care'  Is  such  care  as  an 
ordinary  person  would  usually  observe  under 
the  same  or  similar  circumstances  as  those 
under  investigation."  Appellant  earnestly  In- 
sists that  so  much  of  the  Instructions  as  are 
quoted  were  misleading,  prejudicial,  and  un- 
warranted by  the  facts,  and  that  the  verdict 
Is  excessive.  If  the  jury  had  been  properly 
Instructed,  the  verdict  could  not  be  said  to 
be  excessive.  Although  there  Is  no  testimony 
that  he  sustained  permanent  Injury,  he  wns 
badly  bruised,  the  necessary  result  of  being 
thrown  by  the  collision  from  the  buggy  some 
20  feet  Into  the  street,  and  suffered  a  severe 
shock  that  confined  him  to  his  house  several 
days,  requiring  and  receiving  treatment  for 
some  time  of  a  physician.    There  was  no  evi- 
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^ence  to  warrant  the  court  In  saying  to  tbe 
Jury  that  they  might  compenBate  the  appel- 
•lee  for  any  permanent  Injury  received,  or  for 
tbe  reduction  of  his  power  to  earn  money. 
And  the  instruction  defining  "ordinary  care" 
Is  also  erroneous.  Ordinary  care  is  the  fail- 
ure to  use  such  care  as  an  ordinarily  pru- 
dent person  would  usually  exercise  under  cir- 
cumstances similar  to  those  proven  in  the 
case. 

And  the  Instruction  authorizing  tbe  jury 
-to  find  punitive  damages  was  also  erroneous. 
Exemplary,  vindictive,  or  punitive  damages 
can  never  be  recovered  In  actions  upon  any- 
thing less  than  gross  negligence.  Of  this 
there  can  be  no  doubt  Shearman  &  Redfleld 
on  Negligence,  t  748.  There  was  no  evi- 
dence of  gross  neglect  in  this  case.  The  neg- 
ligence of  the  motorman,  if  any,  was  simply 
the  failure  to  exercise  ordinary  care,  and 
■therefore  the  instruction  authorizing  the  jury, 
in  addition  to  compensation,  to  award  appel- 
lee punitive  or  exemplary  damages  was  er- 
roneous, and  prejudicial  to  tbe  substantial 
rights  of  appellant  It  may  be  that  If  this 
instruction  had  not  been  given,  tbe  damages 
awarded  by  the  jury  would  have  been  the 
same,  but  this  Is  mere  conjecture  on  our 
part  Tbe  Instructions  authorize  the  Jury 
in  making  up  the  amount  they  would  award 
to  consider  two  elements  of  damage — com- 
pensatory and  punitive.  How  much  they 
awarded  for  each  cannot  be  ascertained; 
but,  If  any  was  awarded  under  the  instruc- 
tion permitting  punitive  damages,  It  was  in 
excess  of  the  amount  appellee  was  entitled 
to,  and  due  to  this  erroneous  Instruction. 
Covington  Sawmill  &  Mfg.  Co.  v.  Drexlllus, 
87  S.  W.  ^66,  27  Ky.  Law  Rep.  003. 

For  the  reasons  indicated,  the  judgment  Is 
reversed,  with  directions  for  proceedings  In 
.conformity  with  this  opinion. 


•OASON'S  ADM'R  v.  COVINOTON  &  O. 

ELEVATED  R.,  TRANSFER  & 

BRIDGE  CO. 

(Court  of  Appeals  of  Kentucky.    Dec.  15,  1906w) 

Dkath— Actions  for  Cadsino  Death— Right 
or  Action — What  Law  Governs. 

Tbe  right  of  action  for  a  death  occurring 
in  a  sister  state  in  consequence  of  injuries  re- 
•ceived  there  is  controlled  by  the  statutes  of  that 
state,  though  the  suit  is  brought  in  Kentucky, 
where  tbe  administrator  of  decedent  qnalified. 

[E<d.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  15,  Death,  i  12.] 

"Not  to  be  officially  reported." 

On  petition  for  rehearing.    Overruled. 

For  former  opinion,  see  93  S.  W.  19. 

SETTLE,  J.  A  careful  examination  of  tbe 
■petition  for  rehearing  filed  by  appellee  af- 
fords us  no  reason  for  withdrawing  the 
-conclusions  expressed  In  tbe  (pinion.  Our 
attention,  however,  is  called  to  one  feature 
■ot  the  opinion  which  was  Inserted  therein 
through  Inadvertance ;  that  Is,  so  much  of 


tbe  opinion  as  seems  to  bold  that  appellant's 
action  might  have  been  maintained  in  this 
state  without  regard  to  the  Ohio,  statute 
controlling  snch  cases,  is  manifest  error. 
What  tbe  writer  of  tbe  opinion  Intended  to 
say  was  that  in  so  far  as  it  affects  this  ac- 
tion, the  Ohio  statute  Is  in  meaning  and  ef- 
fect practically  the  same  as  the  Kentucky 
statute.  Of  course,  as  the  injuries  of  the 
decedent  were  received  and  his  death  oc- 
curred In  the  state  of  Ohio,  tbe  right  of  ac- 
tion, though  the  suit  was  brought  In  this 
state  where  his  administrator  qualified,  was 
conferred  by  the  statute  of  Ohio,  therefore 
It  was  necessary  for  the  appellant  to  bring 
his  action  under  the  Ohio  statute.  So  much 
of  the  opinion  as  may  be  construed  to  hold 
otherwise  is  hereby  withdrawn.  In  other  re- 
spects the  opinion  Is  adhered  to. 
The  petition  for  rehearing  Is  overruled. 


THOMAS  T.   STRICKLER. 
(Court  of  Appeals  of  Kentucky.    Dec.  15,  1900.) 

"Not  to  be  ofiaclally  reported." 

On  motion  to  set  aside  an  order  overruling 

a  petition  for  a  rehearing.     Overruled. 
For  former  opinions,  see   93  S.  W.  648,  96 

S.  W.  883. 

LASSING,  J.  PlalntifTs  real  case  was 
fairly  submitted  to  the  Jury  by  the  instruc- 
tions given  by  the  court  and  bis  substantial 
rights  were  not  prejudiced  by  the  failure  of 
the  court  to  instruct  as  to  tbe  Items  set  up 
In  his  amended  petition. 

Motion  overruled. 


SOUTHWOOD  et  al.  v.  SODTHWOOD  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec  12,  1906.) 

Fbacdulent  Conveyances  —  Right  to  At- 
tack CoRVETARCE— Attack  bt  Gbartob's 
Hbibs. 

The  heirs  of  a  grantor  cannot  set  aside  a 

conveyance  by  him  on  the  gronnd  that  it  was 

without  consideration  and  in  fraud  of  creditors. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  24,  Fraudulent  Conveyances,  S  328.] 

Appeal  from  Circuit  CJourt  Wayne  County. 

"Not  to  be  oflBcially  reported." 

Action  by  J.  F.  Southwood  and  others 
against  B.  R.  Southwood  and  others.  From 
a  judgment  In  favor  of  plaintiffs,  defendants 
appeal.  Reversed  and  remanded,  with  In- 
structions to  render  a  decree  in  conformity 
with  the  opinion. 

Sanders  &  Wallace  and  O.  H.  Waddle  & 
Son,  for  appellants.  Harrison  &  Harrison, 
Sharp  &  Siler,  J.  N.  Sharp,  and  W.  R.  Cress, 
for  appellees. 


LASSING,  J.  John  F.  Southwood  and  WU- 
llam  Southwood  Instituted  their  suit  in  the 
Wayne  circuit  court  against  B.  B.  Southwood 
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and  others,  aa  tbe  chlldi^em  and  beirs  at  law  of 
William  Southwood,  deceased,  seeking  a  sale 
of  flre  tracts  of  land  of  which  William  South- 
wood  died  seised  and  posseeaed,  for  the  pnr- 
poee  of  dividing  the  proceeds  thereof  among 
bis  said  children  according  to  their  Interest 
therein.  The  defendants  B.  R.  Bonthwood 
and  C.  r.  Southwood  filed  their  separate  an- 
swers and  counterclaims,  which  they  sou^t 
to  have  made  a  croes-petltlon  against  the  oth- 
er parties  to  said  suit  In  this  answer  they 
deny  that  William  Southwood  died  the  owner 
or  In  i>o88es8lon  of  all  the  lands  described  In 
the  petition,  but  allege  that  on  the  2d  day  of 
February,  1895,  he  sold  off  portions  of  his 
lands  to  hla  two  sons,  H.  B.  Southwood  and  C. 
F.  Southwood,  to  a  r.  Southwood  some  2S0 
acres  of  land,  and  to  H.  E.  Southwood  more 
than  SOO  acres,  and  put  them  In  possession 
thereof,  and  that  they,  and  those  under  whom 
defendants  claim,  have  been  In  the  possession 
of  said  land  ever  since,  and  are  now  In  the 
possession  thereof,  so  that,  at  the  time  of  hla 
death,  he  remained  the  owner  of  but  about 
150  acres,  upon  which  his  home  was  situated, 
and  that,  thereafter,  H.  B.  Southwood  sold 
and  conveyed  his  lands  to  B.  R.  Southwood. 
They  filed  with  their  answers  a  title  bond 
from  their  father,  William  Southwood,  to 
each  for  the  land  so  purchased  by  him,  and 
asked  to  have  their  title  thereto  perfected  and 
qnleted,  and  that  the  heirs  of  William  South- 
wood,  deceased,  be  required  to  convey  the 
land  described  In  said  title  bonds  to  the  re- 
qtectlve  owners  thereof.  To  each  of  these 
answers,  plaintiffs  filed  a  reply,  In  which 
Hney  allege  that  tbe  sales  set  up  In  the  title 
bonds  were  executed  without  consideration, 
and  for  tbe  fraudulent  purpose  of  defeating 
the  creditors  of  William  Southwood,  deceased. 
In  the  collection  of  claims  which  they  held 
against  bim;  that  the  title  bonds  were  ex- 
ecuted on  Sunday,  and  that  the  holders  there- 
of, to  wit,  H.  EL  Southwood,  and  B.  R.  South- 
wood  claiming  under  him,  and  0.  F.  South- 
wood,  had  held  and  occupied  the  land  em- 
braceid  In  their  respective  title  bonds  as  ten- 
ants of  their  father,  and  not  as  owners  and 
holders  thereof.  The  affirmative  matter  in 
each  reply  was  traversed  of  record  by  agree- 
ment. On  the  issues  thus  joined,  proof  was 
taken,  and,  upon  final  hearing,  tbe  court  ad- 
judged that  tbe  plaintiffs  and  defendants 
were  the  owners  of  said  land,  as  the  heirs 
at  law  of  William  Southwood,  deceased,  and 
adjndged  that  all  of  said  land  be  sold,  and, 
after  tbe  payment  of  costs  and  any  debts 
against  tbe  estate  of  the  decedent,  the  pro- 
ceeds thereof  divided  among  the  heirs  at  law 
«f  William  SoQtbwood,  deceased,  according 
to  tbelr  interest  therein,  and  dismissed  the 
eonnt«clalm  and  cross-petition  of  the  defend- 
ants B.  R.  Southwood  and  O.  F.  Southwood. 
nrotn  so  mncb  of  fhe  Judgment  as  adjudged 
William  Southwood,  deceased,  the  owner  of 
tbt  two  tracts  of  land  described  in  the  title 
tends  iield  by  B.  R.  Southwood  and  0.  F. 
a8S.W.— 20 


Sonthwood,  tbe  defendants  B.  R.  Southwood 
and  0.  F.  Southwood  appeal 

We  do  not  deem  it  necessary  to  discuss 
bus  one  question  raised  upon  this  appeal, 
and  that  Is,  did  the  trial  court  err  In  adjudg- 
ing William  Soi}thwood,  deceased,  to  be  the 
owner  of  the  two  tracts  of  land  described  In 
the  title  bonds  set  up  in  the  pleadings  here- 
in? The  uppelleea  allege  In  their  petition 
that  William  Southwood  died  the  owner  of; 
and  In  possession  of,  tbe  lands  described  in 
the  petition.  The  appellants  answered,  claim- 
ing by  purchase  the  two  tracts  of  land  de- 
scribed In  the  petition,  covering  In  the  aggre- 
gate more  than  750  acres  of  land,  and  filed 
with  their  answers  the  title  bonds  which  their 
father  had  executed  to  them  for  said  land. 
Appellees  replied,  and.  In  order  to  avoid  the 
force  and  effect  of  the  title  bonds  and  defeat 
the  claim  of  their  brothers  to  the  land  de- 
scribed therein,  alleged  that  their  father,  Wil- 
liam Southwood,  for  the  purpose  of  cheating, 
defrauding,  hindering,  and  delaying  his  cred- 
itors In  the  collection  of  their  debts,  had  ex- 
ecuted the  bonds  in  question,  and  that  there 
was,  in  fact,  no  consideration  for  the  execu- 
tion thereof,  and  that  they  were  executed 
at  a  much  later  date  than  they  bore,  and,  on 
this  showing,  they  asked  the  aid  of  the  chan- 
cellor to  relieve  the  estate  of  their  father 
from  the  force  and  effect  of  these  bonds. 
Undoubtedly,  if  William  Sonthwood  himself 
were  living,  and  was  seeking  the  relief  here- 
in sought  by  his  sons,  no  court  of  equity 
would  lend  him  its  aid  or  support  He  lias 
divested  himself  of  the  title  to  this  land  for 
a  fraudulent  purpose,  and,  having  accomplish- 
ed that  purpose,  equity  would  not  relieve  him 
to  the  extent  of  assisting  him  to  have  can- 
celed or  set  aside  the  bonds  which  he  ex- 
ecuted to  bis  two  sons.  His  children  have 
no  greater  right  In  his  estate  or  property 
than  he  himself  had.  They  stand  in  no  better 
position  than  he  himself  did  while  living. 
They  are  not  seeking  in  this  sulfc  to  recover 
this  estate  for  the  purpose  of  paying  the 
debts  of  their  deceased  father,  but  the  prayer 
of  their  petition  is  that  it  may  be  recovered 
and  sold  for  the  purpose  of  partitioning  same 
and  dividing  tbe  proceeds  thereof  among 
bis  said  children,  the  appellees  and  awel- 
lants.  In  the  case  of  Harper  v.  Harper,  86 
Ky.  160,  8  S.  W.  6,  7  Am.  St  Rep.  688,  an 
old,  weak-minded  lady  conveyed  her  property 
to  a  relative  who  had  frightened  her  Into  the 
belief  that  she  was  about  to  be  sued  for 
libel,  and,  although  in  this  case  the  deed 
was  rescinded,  on  the  ground  that  the  weak- 
minded  vendor  was  the  victim,  rather  than 
the  accomplice,  of  tbe  vendee,  tbe  court  clear- 
ly recognized  the  rule  that,  if  one  under- 
takes to  defeat  a  claim  asserted  against  blm, 
or  that  is  about  to  be  asserted  against  him, 
by  conveying  his  proi>erty  to  another,  he 
cannot  afterwards,  through  a  court  of  equity, 
recover  that  which  he  fraudulently  conveyed. 
And  in  the  case  of  Carson  and  BnsunervUle's 
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Guardian  t.  Bellies,  89  8.  W.  208,  28  Ey.  Law 
Rep.  272,  1  L.  R.  A.  (N.  S.)  1007,  In  a  most 
exbauBtlTe  opinion,  in  which  the  decisions  of 
not  only  this  court,  but  the  courts  of  last 
resort  of  many  of  our  sister  states,  are  re- 
viewed upon  this  question,  this  court  held 
tliat,  where  one,  for  a  fraudulent  purpose, 
conveys  his  property  to  another,  and  there- 
after seeks  to  recover  it  and  have  the  con- 
veyance set  aside,  the  aid  of  tlie  chancellor 
will  be  denied  him,  and  he  will  be  left  with- 
out remedy.  "  'He  who  doeth  fraud  may  not 
borrow  the  land  of  the  chancellor  to  draw 
equity  from  a  fountain  his  own  hath  polluted.' 
Believing  it  to  be  contrary  to  public  policy 
ttiat  one  should  undertake  to  defeat  a  claim, 
about  to  be  asserted  against  him  through 
the  machinery  of  the  law,  by  conveying  his 
property,  upon  a  secret  trust,  with  a  false 
statement  tiiat  it  was  made  for  a  valuable 
consideration,  we  tliink  the  chancellor  should 
have  dismissed  the  bill  which  sought  to  re- 
cover the  property  so  conveyed  by  appellee^" 
This  case  Is  very  much  like  the  case  at  bar. 
William  Southwood,  deceased,  conveyed  two 
tracts  of  land  to  two  of  bis  sons  for  the  fraud- 
ulent purpose  of  hindering  and  defeating  tils 
creditors  In  the  collection  of  a  debt  which 
they  held  against  him.  Under  the  decision 
of  tliis  court,  he  could  not  compel  the  can- 
cellation of  the  title  bonds  and  secure  a  re- 
conveyance of  the  land  to  himself  were  he 
living  and  attempting  to  do  so,  and  tils  chil- 
dren occupy  no  better  position  as  regards  this 
transaction  than  he  himself  would. 

The  chancellor  should  have  dismissed  so 
much  of  the  petition  as  sought  to  recover  the 
two  tracts  of  land  de8crU>ed  in  the  title 
bonds  set  up  therein,  and  abonld  have  dis- 
missed the  answers,  cross-petitions,  and  coun- 
terclaims of  the  defendants  B.  R.  Southwood 
and  O.  F.  Southwood,  and  this  Judgment  is 
reversed  and  cause  remanded,  with  instruc- 
tions so  to  da 


BDWARDS  V.  WALESB;  «t  aL 
(Court  of  Appeals  of  Kmtucky.    Dec.  11, 1906.) 

WiLia  —  COHSTBUOnON  —  ESTATES  DXVISXD  — 

Estates  Tail. 

Testator  gave  to  his  widow  all  his  prop- 
erty for  life,  and  directed  tliat  after  her  death 
the  same  should  be  equally  divided  between  hia 
children,  and  proTided  that  the  portion  that 
should  CO  to  nis  unmarried  daughter  should 
"descend  to  her  bodily  heirs."  Held  to  create 
an  estate  tail  in  the  daughter,  converted  into 
an  estate  in  fee  by  Ky.  St.  1903,  {  2343 ;  the 
words  quoted  being  words  of  inheritance,  and 
not  of  purchase. 

[Eld.  Note.— For  cases  in  ooint,  see  Cent  Dig. 
vol.  49.  Wills,  SS  1368.  1.369.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty. Chancery  Brancli,  First  Division. 

"Not  to  be  officially  reported." 

Action  between  James  P.  Edwards  and 
Mary  C.  Walesby  and  others.  From  a  judg- 
ment for  the  lattw,  tb*  former  appeals. 
Affirmed. 


Edwards  ft  Ogden,  for  appellant  Davis 
W.  Edwards,  for  appellees. 

O'RBAR,  J.  This  appeal  involves  the  suf- 
ficiency of  the  title  to  a  lot  of  land  in  Jeffer- 
son county,  and  hinges  upon  the  constmc- 
tion  of  the  will  of  Thomas  Brown,  deceased, 
the  portions  of  which,  so  far  as  they  affect 
the  qnestlon  involved,  read  as  follows : 

"2nd.  After  the  payment  of  my  debts  and 
ftmeral  expenses  I  give  my  wife,  Susan 
Brown,  all  my  real  and  personal  estate  dur- 
ing her  life  time  for  her  benefit  and  the  chil- 
dren to  use  as  she  may  think  proper  dealing 
fairly  with  my  three  children,  Oliver  P. 
Brown,  Martha  Ann  Brown  and  Thomas 
Brown,  Jr. 

"3rd.  After  the  death  of  my  wife,  Susan 
Brown,  I  direct  that  my  real  and  personal 
estate  shall  be  equally  divided  l)etween  my 
three  children.  Oliver  P.  Brown,  Martha  Ann 
Brown  and  Thomas  Brown,  Jr.,  and  X  di- 
rect further  that  the  portion  that  goes  to 
my  daughter,  Martha  Ann  Brown,  Shall  de- 
scend to  her  bodily  heirs." 

The  words  "bodily  heirs,"  as  used  gen- 
erally in  conveyances  and  devises,  are  tech- 
nically and  appropriately  words  of  limita- 
tion. They  were  such  as  at  common  law 
created  an  estate  taU.  By  section  2343,  Ky. 
St  1003,  "all  estates  heretofore  or  hereaft- 
er created,  which.  In  former  times,  would 
liave  been  deemed  estates  entailed;  shall 
henceforth  be  held  to  l>e  estates  in  fee 
simple;  and  every  limitation  on  such  an 
estate  shall  be  held  valid.  If  the  same  would 
be  valid  when  limited  upon  an  estate  hi  fee 
simple."  The  effect  of  this  statute  is  to  con- 
vert estates  tall  Into  fee-simple  estate.  In 
construing  devises  and  conveyances  using 
such  terms,  the  first  rule  observed  Is  to  ar- 
rive at  the  Intention  of  tlie  testator  or  gran- 
tor, resort  being  had  to  the  whole  document 
for  the  purpose;  and,  as  the  term  "bodily 
heirs"  is  a  term  of  art,  it  will  be  given  its 
teclmlcal  construction,  unless  there  is  some- 
thing in  the  Instrument  evincing  that  It  was 
used  otherwise. 

Cases  are  numerous  where  the  term  has 
been  held  to  create  an  estate  in  remainder, 
the  estate  of  the  first  taker  being  limited  to 
a  life  estate  only;  the  words  "bodily  heirs" 
lielng  held  to  create  a  remainder  for  the 
descendants  of  the  life  tenant  Ths  cases 
so  holding  may  be  classed  thus:  One  where 
a  life  estate  only  is  carved  out  to  the  person 
named.  The  term  "bodily  heirs"  Is  then  held 
to  denote  that  the  grantor  or  testator  used 
the  expression  as  Indicating  who  should 
be  the  remaindermen.  The  other  class  is 
like  unto  the  first,  but  is  based  upon  pos- 
sibly less  substantial  evidence  of  the  testa- 
tor's intention.  It  is  where  the  testator 
gives  property  to  his  widow  or  married 
daughter,  adding  that  it  shall  at  her  death 
go  to  her  bodily  heirs,  that  it  Is  held,  with 
other  slight  circumstances  to  be  gathered 
from  the  document,  that  a  life  estate  was 
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lutended  to  be  conferred  upon  the  person 
Cr«t  uamed,  with  remainder  to  the  class  In- 
dicated. The  following  cases  iUuatrate  these 
:\vo  classes:  RIghter  v.  Forrester.  1  Bush, 
2TS;  Johnson  ▼.  Johnson,  2  Mete.  833;  Wed- 
ekind  v.  Hallenberg,  88  Ky.  114,  10  S.  W. 
368;  Carr  t.  Estill,  16  B.  Mon.  800,  63  Am. 
Dec.  548;  Northcntt  y.  Curry,  6  Ky.  Law 
Rep.  588;  Brown  t.  Ferrell,  83  Ky.  417; 
Mefford  ▼.  Dougherty,  89  Ky.  59,  11  S.  W. 
71S,  25  Am.  St.  Rep.  621;  Montgomery  v. 
Montgomery,  11  S.  W.  596,  11  Ky.  Law  Rep. 
87;  Combs  v.  Eversole,  65  8.  W.  606,  23  Ky. 
Uw  Rep.  1499 ;  Mitchell  ▼.  Simpson,  88  Ky. 
125,  10  S.  W.  372. 

But  in  the  case  at  bar  there  Is  nothing  in 
the  will  to  Indicate  that  the  testator  intended 
that  his  single  daughter  Martha  Ann  Brown 
should  be  limited  In  her  estate  to  a  life  es- 
tate therein.  He  did  give  to  his  widow  all 
of  his  property  during  her  life,  bat  after 
lier  deatb  he  directed  all  of  It,  ttoth  real  and 
personal,  to  be  equally  divided  among  his 
three  children.  As  to  his  daughter,  it  was 
farther  provided  that  her  estate  should  "de- 
scend to  her  bodily  heirs."  That  meant,  we 
think,  that  the  testator  was  attempting  to 
control  the  line  of  descent  of  the  property 
whicta  be  had  given  to  bis  daughter  otherwise 
absolutely,  and  Is  an  appropriate.  If  not  the 
precise,  form  that  he  shonld  have  used  had 
be  Intended  to  create  in  her  an  estate  tall. 
If  estates  tsll  were  now  allowed  In  this 
^te,  the  words  used  in  this  will  would  have 
t)een  the  equivalent  of  "heirs  of  her  body," 
and  would  have  aptly  provided  for  the  line 
of  descott  of  the  title,  failing  which,  It 
would  revert  to  the  heirs  of  the  testator.  We 
tblnk  the  words  are  words  of  inheritance, 
and  not  words  of  purchase,  as  used  In  this 
document.  The  following  adjudged  cases  are 
to  line  with  and  8upp<Ht  the  conclusion  here 
resetted:  Watklns  v.  FfelSer  (Ky.)  92  S.  W. 
iieS;  Deboe  v.  Lowen,  8  B.  Mon.  616;  Pmitt 
T.  Holland,  92  Ky.  641,  18  S.  W.  852;  Sanders 
T.  Wade^  30  S.  W.  666,  17  Ky.  Law  Rep. 
906;  Jtmes  v.  Mason,  58  S.  W.  6,  21  Ky.  Law 
Rcpu  842;  Miller  v.  Ohilders,  4  Ky.  Law  Rep. 
719:  Toong  v.  Antburgy  (Ky.)  87  &  W.  80% 
t!  Ky.  Law  Rep.  1079. 

Judgment  affirmed. 

JUNG  BREWING  CO.  v.  COMMON- 
WEALTH. 
(Court  of  Appeals  of  Kentudcy.    Dec.  12,  1906.) 

L  iHTOXICATIIfO    LiQTJOB— LiCKNSK. 

Under  Ky.  St.  1908,  I  4224,  providing  that 
tn  foreign  eorporstiona,  etc.,  engaged  in  tlie 
bosinesB  of  selling  beer  by  wholefeale  ihall  an- 
DiMliy  pay  a  license  tax  to  the  state  for  each 
ifeocy  In  the  state,  a  license  issued  to  a  foreign 
nrcwing  company  did  not  aathorize  it  to  sell 
at  any  other  point  than  that  at  which  the 
afmcy  was  located. 
Z.  Sams— Local  Option— STATirnts—VAi.iDiTT. 

Act*  1904,  p.  160,  c.  76,  under  which  the 
irlMlesaling  of  intoxicants  in  local  option  dis- 
trict* is  forbidden,  except  that  a  mannfactarer 
■lay  sell  at  his  mannfactoij  though  it  be  m 
lodt  a  district,  does  not  diacriminats  against 


a  nonresident  manufacturer  or  wholesale  dealer, 
and  is  not  violative  of  any  right  seetired  by 
the  federal  Constitution. 

Appeal  from  Circuit  Court,  Laurel  Ooontjr. 

"Not  to  be  officially  reported." 

The  Jung  Brewing  Company  was  proaecnt- 
ed  and  fined  for  selUng  beer  withont  a 
license,  and  it  appeals.    Affirmed. 

J.  W.  Alcorn,  for  appellant  N.  B.  Hays, 
Atty.  Gen.,  and  Chas.  H.  Morris,  for  the  Ocmo- 
monwealth. 

HOBSON,  C.  J.  The  Jnng  Brewing  Com- 
pany Is  a  corporation  created  under  the  laws 
of  the  state  of  Ohio.  It  was  indicted  in  these 
two  cases  in  the  Laurel  circuit  court  for  sell- 
ing beer  in  Laurel  county  without  a  licoise. 
It  was  fined  |100  !n  each  case.  The  proof  on 
the  trial  showed  that  the  defendant  had  an 
agency  at  Pittsburg,  and  that  from  this 
agency  had  sent  out  a  wagon  with  beer, 
selling  the  beer  at  London  and  East  Bem- 
stadt,  two  towns  which  are  each  about  two 
or  tbree  miles  from  Plttsborg.  The  defend- 
ant produced  on  the  trial  the  following  re- 
ceipt from  the  auditor:  "No.  833.  Stats 
of  Kentucky.  Auditor's  Office.  Tax  on  Rec- 
tiflers.  Frankfort,  July  10,  1906.  Receiv- 
ed, the  receipt  of  the  Treasurer  of  the  State 
of  Kentucky,  of  this  date,  to  the  Jung  Brew- 
ing Company,  by  cur.,  for  twenty-five  (S25.00) 
dollars  on  account  of  taxes  collected  dn 
agency  of  wholesale  dealers  of  domestic  beer 
and  malted  liquors,  10th  day  of  July,  1906, 
and  ending  80th  day  of  Jnne,  1906.  $25.00. 
S.  W.  Hager,  Auditor."  The  circuit  court 
held  that  this  was  only  a  license  on  the 
agency  at  Pittsburg,  and  did  not  operate  as 
a  license  to  sell  at  London  or  EJast  Bemstadt, 
where  there  was  no  agency.  The  jury  found 
the  defendant  guilty  In  each  case,  and  It  a]>- 
peals. 

The  sales  were  made  in  quantities  of  five 
gallons.  It  is  insisted  that  these  were  whole- 
sale transactions,  and  that  no  llceise  was  re- 
quired. Section  4224,  Ky.  St  1903,  which 
was  in  force  at  the  time  of  the  transactions 
referred  to,  among  other  things,  provides  as 
follows:  "Before  engaging  in  any  occupa- 
tion or  selling  any  article  named  in  this  sub- 
division of  article  10  of  this  act  the  person 
desiring  to  do  so  shall  procure  license  and 
pay  the  tax  thereon  as  follows :    *    *    * 

"That  all  corporations,  companies  and  as- 
sociations, copartnerships,  or  individuals, 
citizens  of,  or  residing  in  this  state  and  en- 
gaged in  the  business  or  occupation  of  own- 
ing ac  operating  breweries  shall  annually  pay 
a  license  tax  to  the  state  therefor.  That  ail 
foreign  corporations,  associations,  companies, 
copartnerships,  or  individuals,  engaged  in  tlu> 
business  of  selling  by  wholesale  in  this  state 
In  the  usual  course  of  trade,  beers  or  malted 
liquors,  shall  annually  pay  a  license  tnx  to 
the  state  therefor  as  hereinafter  specifical- 
ly provided  for.    »    »    • 

"For  each  brewery  In  tliis  state,  two  hun- 
dred dollan. 


Digitized  by 


Google 


308 


88  80UTHWBSTBBN  BBP0RTB2B. 


(Ky. 


"For  each  agency  In  this  state  established 
by  resident  brewers  or  resident  wholesale 
dealers  In  domestic  beer  or  malted  liquors, 
twenty-flTe  dollars. 

"For  each  agency  established  and  operated 
In  this  state  by  a  foreign  brewer  or  foreign 
wholesale  dealer  or  Jobber  of  any  foreign 
beers  or  malted  liquors,  twenty-fire  dol- 
lara    •    •    • 

"All  license  taxes  imposed  shall  be  paid 
Into  the  state  treasury  on  or  before  the  tenth 
day  of  July  of  each  year,  and  uimn  pay- 
ment of  such  taxes  the  Auditor  of  Public 
Accounts  shall  Issue  receipt  to  the  person 
paying  same,  and  issue  a  license  in  proper 
form  authorizing  the  person  to  engage  In  the 
bnsbiess  for  which  the  tax  was  paid,  which 
license  shall  be  conspicuously  posted  at  his 
principal  place  of  business  in  this  state. 
Foreign  dealers  having  no  ofiSce  In  this  state, 
duplicates  of  the  receipts  showing  paymmt 
of  license  tax  and  expiration  thereof  shall 
bo  furnished  by  the  foreign  dealer  to  each 
salesman  traveling  and  operating  in  this 
state. 

"Any  foreign  corporations,  associations, 
company,  copartnership  or  Individual  who 
shall  in  the  usual  course  of  trade  sell  In  this 
state  distilled  spirits,  or  rectified,  blended  or 
compounded  single  stamp  spirits,  or  wines, 
ales,  mineral  waters,  or  any  vinous  liquors, 
or  beers  or  malted  liquors,  either  upon  orders 
from  citizens  of  this  state  or  through  resi- 
dent agents  or  through  traveling  salesman, 
shall  for  the  purpose  of  the  act  be  deemed 
doing  business  in  the  state  of  Kentucky,  and 
shall  be  liable  for  the  license  tax  Imposed 
and  all  penalties  provided  for  by  law  for 
failure  to  pay  such  taxes." 

Under  these  provisioos  it  was  Incumbent 
upoTi  the  defendant  to  have  a  license  before 
selling  beer  by  wholesale  in  this  state.  It  is 
uunecersary  for  us  to  determine  whether  the 
pnper  offered  In  evidence  was  a  license.  It 
was  not  a  license  at  any  rate  to  sell  at  any 
other  point  than  that  at  which  the  agency 
ivas  located.  The  defendant  cannot  establish 
an  agency  at  one  iwlnt  and  send  out  its 
wagons  from  this  point  and  sell  at  other 
points  In  the  county.  In  the  case  of  New 
South  Brewing  Company  v.  Commonwealth 
(decided  on  October  9,  1906)  96  S.  W.  805,  It 
was  held  that  a  manufacturer  selling  bis 
own  make  Is  not  exempt  from  the  local  op- 
tion law  unless  the  sale  is  made  in  the  dis- 
trict where  the  product  Is  manufactured. 
The  statutes  do  not  discriminate  against  the 
nonresident  manufacturer  or  wholesale  deal- 
er. A  nonresident  of  this  state  may  estab- 
lish his  factory  in  this  state  just  as  a  resi- 
dent of  the  state  may.  The  product  of  the 
factory,  whether  owned  by  a  resident  or  a 
nonresident,  may  be  sold  by  wholesale  in 
the  district  where  it  Is  made,  although  the 
local  (^tlon  law  may  be  In  force  in  that  dis- 
trict But  no  one,  whether  selling  his  own 
make  or  another's  may  otherwise  sell  in  a 
local   option  district    The  purpose  of  tba 


statute  is  to  protect  the  local  option  districts, 
and  at  the  same  time  not  to  do  an  Injustice 
to  manufacturers  located  in  such  districts, 
but  to  allow  them  to  dispose  of  their  prod- 
uct in  the  usual  course  of  business.  The 
statute  is  not  a  violation  of  any  right  se- 
cured by  the  Constitution  of  the  United 
States.  It  does  not  give  any  one  an  advan- 
tage over  another.  It  sin^dy  allows  all 
manufacturers  to  sell  their  own  make  by 
wholesale  in  the  usual  course  of  bosineea 
where  it  1p  made. 

On  the  whole  case,  we  do  not  see  that  any 
right  of  the  defendant  was  prejudiced  on  the 
trial.  The  Judgment  in  each  case  la  there- 
fore affirmed. 


IX)UISVILLB  &  N.  B.  CO.  v.  liUCAS* 
ADM'B. 

(Court  of  Appeals  of  Kentucky.    Dec.  15,  1906.) 

1.  Bailboadb— AooiDKNi  AT  Cbossino — Ques- 
tions FOB  JUBT. 

In  an  action  against  a  railroad  for  the 
death  of  plaintiff's  decedent  at  a  railroad  cross- 
ing held  that,  under  evidence  of  failure  to  give 
signals  and  that  they  were  especially  needful 
at  the  particalar  crossing,  the  question  of  de- 
fendant's negligence  waa  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Bailroads,  H  1156-1109,  1161-lie£] 

2.  Sauk. 

In  an  action  against  a  railroad  for  the 
death  of  plaintiff's  decedent  at  a  crossing  the 
question  of  decedent's  contributory  negligence 
was,  under  conflicting  evidence,  a  question  for 
the  jury. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig; 
.  41,  Railroads,  H  1166,  1169-1189.] 

3.  Same. 

Failnre  of  one  about  to  drive  across  a  rail- 
road crossing  to  sto^,  look  or  listen  was  not  of 
itself  proof  of  contributory  negligence  sufficient 
to  prevent  a  recovery,  especially  where  no  train 
was  due  at  the  time. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Bailroads,  H  1043-1056.] 

4.  Appeai^-Habiclkss  Ersob. 

Civ.  Code  Prac.  S  606,  subsec  8,  provides 
that  no  person  shall  testify  for  himself  in  chief 
In  an  ordinary  action  after  introducing  other 
testimony  for  himself  in  chief.  In  an  action 
by  an  administrator  for  the  death  of  his  de- 
cedent only  two  witnesses  were  introduced  by 
him  before  the  widow  testified,  and  her  testi- 
mony was  confined  to  matters  to  which  similar 
testuaony  was  given  by  other  witnesses.  Thers 
waa  no  contradiction  thereto.  Held,  that  if  the 
statute  applied  to  the  widow  the  error  in  per- 
mitting her  to  testify  was  harmless. 

SEd.  Note. — For  cases  in  point  see  Cent  Dig. 
.  3,  Appeal  and  Error,  {{  4161,  4168.] 

5.  Bailboads— AcciDKira  at  Cbossiho — Evi- 

DBNCB. 

In  an  action  against  a  railroad  for  death  of 
plaintiff's  decedent  at  a  crossing,  testimony  that 
the  railroad  should  have  erected  certain  build- 
ings located  at  such  crossinR  on  the  opposite 
side  from  where  they  were  located,  thereby  re- 
moving them  as  obstructions  and  rendering  the 
crossing  more  safe,  was  incompetent 

6.  APPBAI/—HAB1UJSS    BBBOB— ADHISSIOIT    OV 
BVIDBNCB. 

In  an  action  against  a  railroad  for  an  ac- 
cident at  a  crossing  error  in  admitting  evidence 
that  the  railroad  might  have  rendered  the  croaa- 
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ins  more  aafe  by  locating  its  baildinfi  la  a 
different  position  waa  cored  by  the  court  giv- 
ing an  oral  admonition  to  disregard  snch  evi- 
ieace.  and  later  giving  a  written  inatmction  that 
the  railroad  had  the  right  to  erect  and  maintain 
ita  stmcturea  as  they  were  located. 

[Bid.  Note. — For  cases  in  point,  see  Cent  Dig. 
tcL  3,  Appeal  and  Error,  I  4180.] 

T.  BAIlaOAD»— AOOIDENTB  AT  CBoaaiNQfr— DiT- 

TT  III  Okhebai. 

It  a  railroad  knew  or  should  have  known 
Oat  a  crossing  waa  unusually  dangerona,  and 
that  the  statutory  signals  and  warnings  were 
not  sufficient  to  give  reasonaUe  notice  of  the 
approach  of  trains  to  the  traveling  public,  it 
was  its  duty  to  use  such  other  means  to  prevent 
Injury  to  travelers  aa  in  the  exercise  of  a  rea- 
sonable judgment  by  ordinarily  prudent  persons 
might  be  considered  necessary ;  and  If  the  rall- 
load  neglected  the  statutory  signals  or  such 
other  sisals  aa  were  so  reaaonably  necessary, 
thereby  causing  the  death  of  plaintiff's  decedent, 
it  was  liable. 

rEd.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
Td.  41.  Railroads,  M  988-1006!] 

8.  Death— Damaoeb—Measuiie. 

In  an  action  for  death  the  Jury  should 
assess  the  damages  at  such  sum,  not  exceeding 
the  amount  claimed,  aa  would  reasonably  com- 
pensate the  estate  of  the  deceased  for  the  de- 
struction of  his  power  to  earn  money. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ytL  15,  Death,  t  112.] 

It  RAtLBOADS  —  Accidents  at  Cbosbinob  — 

OORTBIBVTOBT   NEaUOKNCC. 

It  was  the  duty  of  decedent  in  crossing 
tradts  of  defendant  railroad  to  take  such  care 
for  his  safety  as  a  reasonably  prudent  man 
would  have  exercised  under  similar  circnm- 
Btanoea  who  was  acquainted  with  the  character 
of  the  crossing  and  the  obstructions  that  pre- 
vented seeing  or  hearing  approaching  trains, 
and  if  decedent  knew,  or,  by  the  exercise  of 
ordinary  car^  could  have  known  tliat  the  cross- 
ing was  dangerous  on  account  of  its  location  and 
the  obstmctions,  and  failed  to  exercise  this 
degree  of  ordinary  care,  or  knew,  or,  by  the 
exercise  of  ordinary  care,  could  have  known, 
that  a  train  was  approadiing  in  proximity  to 
the  croiuing,  and  failed  to  take  such  care  for 
Ua  own  safety  as  an  ordinarily  prudent  man 
would  have  taken  and,  on  account  of  his  neg- 
ligmoe,  the  Injury  resulted,  and  would  not  have 
eecnrred  except  for  sndt  negligence,  defendant 
was  not  liable. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  41,  Bailroads,  H  1037-1041.] 

10.  Neouoekce — Definitions. 

An  instruction  that  ordinary  care  aa  used 
h  instructions  given  meant  sudi  care  aa  or- 
dinarily prudent  i>fer80n8  would  exercise  under 
circomstances  similar  to  those  proven  in  the 
case,  and  that  negligence  was  the  failure  to 
exercise  ordinary  care,  was  correct 

[H^.  Note.— For  caaes  In  point,  see  Gent  t>Ig. 
««1.  87.  Negligence,  i  6.] 

11.  raii30ads— constbucnon— aocidentb  at 
Cbossiho — Cabs  Requibbd. 

A  railroad  was  not  guilty  of  negligence  in 
eonstmcting  Its  depots  and  otiter  structures  at 
a  point  where  they  obstructed  the  view  of  the 
raOroad  from  the  crossing. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  g  965.] 

12.  TUAIr— VkBDICT— SlONATUBK. 

Nine,  or  anv  greater  number,  of  the  inry 
may  make  a  verdict  but  if  less  than  the  whole 
number  make  the  verdict,  it  must  be  signed  by 
all  who  make  it.  If  the  whole  jury  concur  in 
the  verdict,  it  may  be  signed  by  the  foreman. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
Td.  46,  Trial,  I  758.] 


18.   SaICK  — ReQUKBTB  to  OhABOB  —  IR8IKUC- 

TIONS  AXBEADY   6IVEN. 

Where  instructions  given  embrace  all  the 
law  it  is  not  error  to  refuse  those  requested. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  48,  Trial,  H  651-«59.] 

14.  Death— DAMAOE»—AifOtrNT. 

For  tlie  death  of  a  mail  carrier  drawing 
$50  a  month,  35  years  of  age,  and  in  gooa 
health,  a  verdict  for  $8,000  waa  not  excessive. 

SEM.  Note. — For  cases  in  point  see  Cent  Dig. 
.  15,  Death,  H  125,  129,  130.] 

Appeal  ftom  Circuit  Court,  Woodford 
County. 

Action  by  H.  B.  Morgan  as  administrator  of 
the  estate  of  William  B.  Lucas,  deceased, 
against  the  lioulsvllle  &  Nashville  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

See  86  S.  W.  682. 

Wallace  &  Harris  and  Jno.  T.  Shelby,  for 
appellant    B.  O.  Williams,  for  appellee. 

SETTLE,  J.  W.  B.  Lucas,  a  rural  route 
mail  carrier  and  resident  of  Woodford  coun- 
ty, was  run  over  and  killed  at  a  public  cross- 
ing near  Dncker's  Station,  in  Woodford  coun- 
ty, by  a  train  of  the  Chesapeake  &  Ohio 
Railway  Company  operated  upon  and  over 
the  track  and  roadbed  of  the  appellant,  Louis- 
ville &  Nashville  Raihroad  Company.  This 
action  was  thereafter  instituted  in  the  court 
below  against  the  latter  company  by  appel- 
lee, H.  B.  Morgan,  as  administrator  of  the 
estate  of  decedent,  to  recover .  damages  for 
his  death,  upon  the  g^und,  as  alleged  in  the 
petition,  that  It  was  caused  by  the  negligence 
of  the  servants  of  the  Chesapeake  db  Ohio 
Railway  Company  in  charge  of  the  train  by 
which  he  was  killed.  The  answer  denied  the 
negligence  charged,  and  pleaded  contributory 
negligence  on  the  part  of  the  decedent  The 
latter  plea  was  controverted  by  reply.  The 
trial  resulted  In  a  verdict  and  judgment  in 
favor  of  appellee  for  $8,000,  of  which,  and 
certain  rulings  of  the  lower  court,  assigned 
as  error,  appellant  complains. 

At  Ducker's  Statlim  there  are  two  cross- 
ings, one  east  and  the  other  west  of  the 
depot  The  crossings  are  631  feet  apart  Ap- 
pellee's Intestate  was  killed  at  the  west  cross- 
ing on  his  way  from  Spring  Station  west 
toward  and  beyond  Ducker's  Station.  Thus 
traveling  the  pike,  he  had  to  cross  appel- 
lant's track  nearly  at  right  angles,  and.  In 
approaching  the  west  crossing,  the  view  of 
the  track  in  the  direction  from  which  the 
train  that  killed  him  came  was  obstructed 
by  cattle  pais,  the  flepot  and  a  coalhouse 
east  of  the  depot,  all  belonging  to  appellant, 
and  situated  on  its  station  grounds.  Accord- 
ing to  the  evidence  Lucas  approached  the 
crossing  in  his  mail  wagon  at  a  gait  but 
little  faster  than  the  horse  be  was  driving 
might  have  walked;  as  the  horse  got  about 
across  the  track,  the  train,  which  Lucas  could 
not  sooner  have  seen,  came  In  view  at  the  de- 
pot, a  distance  of  300  feet  from  the  crossing. 
Realizing  his  peril  Lucas  attempted  to  Jump 
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from  the  wagon,  in  doing  which  he  was 
struck  by  the  train  and  Instantly  killed. 

It  may  safely  be  assumed  that  the  follow- 
ing facts  were  fully  established  by  the  evi- 
dence: (1)  That  the  crossing  at  which  Lucas 
was  killed  Is  much  traveled,  and  an  un- 
usually dangerous  one.  (2)  That  the  train 
which  struck  him  was  8^  hourp  late.  (3) 
That  ordinarily  there  were  no  trains  due  at 
Ducker's  Station  at  the  time  Lucas  was  kill- 
ed. (4)  That  the  train  in  question  was  run- 
ning at  from  45  to  50  miles  an  hour.  (6) 
That  its  speed  was  not  slackened,  but  rather 
accelerated,  as  in  approaching  the  crossing 
it  was  downgrade.  (6)  That  the  engineer 
did  not  see  the  horse  and  wagon  of  Lucas  on 
the  track  until  the  engine  was  within  00  feet 
of  the  crossing.  (7)  That  one  going  as  Lucas 
was,  while  between  the  crossings  and  until 
readiing  the  west  crossing,  would  have  his 
t'^ack  to  a  train  coming  from  the  east  (8) 
That  the  whistling  post  Is  at  such  a  distance 
from  the  crossing  where  Lucas  was  killed 
that  one  approaching  the  crossing  In  a  wagon 
as  he  did,  would,  in  all  probability,  be  unable 
to  hear  the  engine  whistle  when  sounded  at 
the  post.  If  the  wind  were  blowing  from  a 
direction  opposite  to  that  of  the  approaching 
train.  (9)  That  the  cattle  pens,  depot  and 
coal  chute  so  obstruct  the  view  looking  east 
from  and  near  the  crossing,  that  a  train 
coming  from  the  east  cannot  be  seen  by  one 
situated  as  was  Lucas  until  it  gets  to  the 
depot,  which  Is  SOO  feet  from  the  west  cross- 
ing. 

Though  railroad  crossings  are  provided  for 
the  use  of  the  public,  the  trains  of  the  rail- 
road company  are  entitled  to  the  right  of 
way,  and  a  traveler  of  the  highway  upon 
reaching  the  crossing  must  stop  to  allow  an 
approaching  train  to  pass,  but  this  require- 
ment Is  conditioned  upon  the  train's  giving 
due  and  timely  warning  of  Its  approach.  It 
is  insisted  for  appellee  that  those  In  charge 
of  the  train  by  which  his  Intestate  was  killed 
did  not  give  such  warning  in  approaching 
the  west  crossing,  and  that,  In  view  of  the 
unusually  dangerous  character  of  the  cross- 
ing, the  usual  signal  from  whistle  or  bell,  If 
given,  would,  without  a  slackening  of  its 
speed,  have  been  Insufficient  to  warn  the  de- 
cedent of  the  coming  of  the  train.  In  re- 
spect to  what  signals,  if  any,  were  given  by 
the  train,  the  evidence  was  conflicting,  but 
we  think  it  fairly  established  the  fact  that 
the  station  signal  was  given  by  the  sound- 
ing of  the  whistle  at  the  whistling  post, 
which  Is  a  third  of  a  mile  from  the  place 
of  the  accident  The  engineer,  fireman,  con- 
ductor, and  a  mall  clerk  on  the  train,  testified 
positively  that  In  addition  to  the  sounding 
of  the  station  whistle  at  the  post  there  was  a 
continuous  or  alternate  blowing  of  the  whis- 
tle and  ringing  of  the  bell  until  the  engine 
reached  the  crossing.  Others  testified  to 
some  blowing  of  the  whictle  or  ringing  of 
the  bell,  but  not  that  they  were  used  con- 


tinuously or  alternately  as  required  by  the 
statute. 

On  the  other  hand,  quite  a  number  of  wit- 
nesses, probably  not  less  than  20,  testified 
that  the  statutory  signalling  was  not  done 
by  the  train.  Some  of  these  witnesses  stated 
that  no  signal  was  given  by  either  whistle  or 
bell  after  the  train  passed  the  whistling  post; 
and  others,  that  if  any  such  were  given,  they 
did  not  bear  them.  It  also  appears  from  the 
evidence  that  nearly  all  the  witnesses  re- 
ferred to  were  so  situated  as  to  be  able  to 
see  and  hear  the  train  as  it  passed,  for  which 
reason  It  cannot  be  claimed  that  they  did  not 
have  opportunities  to  know  whether  or  not 
those  in  charge  of  the  train  gave  the  dece- 
dent due  and  timely  warning  of  its  coming. 
Appellee's  testimony  on  this  point  was  not 
as  argued  for  appellant  all  of  a  negative 
character.  Some  of  It  was  negative,  but 
much  of  It  was  positive.  It  was  the  prov- 
ince of  the  Jury  to  consider  it  in  connection 
with  that  of  appellant  and  determine 
whether,  as  a  whole,  it  furnished  proof  of 
negligence  on  the  part  of  those  in  charge  of 
the  train,  and,  if  so,  whether  such  negligence 
caused  the  death  of  the  decedent  Obvious- 
ly, the  case  should  have  gone  to  the  Jury, 
for  not  only  was  there  some  evidence  of  a 
f&llnre  to  give  the  necessary  signals  of  the 
approach  of  the  train,  but  also  evidence  that 
they  were  specially  needful  in  approaching 
this  particular  crossing.  In  view  of  the  great 
speed  of  the  train;  that  it  was  greatly  be- 
hind ita  usual  time,  and  of  the  existence  of 
the  many  obstructions  in  the  way  of  its  being 
seen  by  persons  from  and  near  the  crossing. 

It  is,  however,  insisted  for  appellant  that 
the  Jury  should  have  been  peremptorily  in-' 
structed  to  find  for  It  because  of  Lucas' 
contributory  negligence.  We  think  this  con- 
tention untenable.  There  was  some  evidence 
of  contributory  negligence  furnished  by  the 
testimony  of  Lavenla  Dickey  and  H.  0.  Long, 
the  locomotive  fireman.  Mrs.  Dickey  lives 
250  yards  from  the  crossing  where  Lucas 
was  killed.  According  to  her  testimony,  he 
was  reading  a  newspaper  when  he  passed 
her  house.  Long  said  when  he  got  sight  of 
Lucas  at  the  crossing  he  seemed  to  have 
something  like  a  newspaper  in  his  hand, 
but  he  could  not  say  he  was  teading.  Birdie 
Harrod  testified  tliat  she  saw  Lucas  when 
and  after  he  was  seen  by  Mrs.  Dickey,  that 
he  had  no  newspaper,  and  was  not  reading. 
Lucas  was  seen  by  M.  0.  Darnell  and  Hick- 
man Darnell  after  he  passed  Mrs.  Dickey's 
and  by  one  of  them  until  he  reached  the 
crossing,  yet  neither  of  these  saw  a  news- 
paper, though  his  face  was  toward  the 
Darnell  house  for  a  distance  of  76  yards 
after  he  passed  the  Dickey  house,  and  his 
back  was  then  toward  Mrs.  Dickey. 

It  Is  also  contended  by  api)ellant's  counsel 
that  Lucas  might  have  escaped,  but  for  a 
rash  attempt  to  save  his  horse.  We  hardly 
think  this  cont^itloa  consistent  with  their 
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otb«:  theory  ttiat  be  lost  bis  life  as  tbe  resalt 
of  his  carelessness  in  driving  upon  the  track 
wltbont  looking  for  the  train,  or  heeding  Its 
signals.  The  contention  that  he  was  trying 
to  save  his  horse  Is  based  on  the  testimony 
of  Hie  fireman,  who  said  that  when  he  first 
aaw  Lncas,  the  horse  was  In  the  act  of  cross- 
ing i>etween  the  main  and  aide  tracks,  and 
tiie  wagon  was  on  the  side  track ;  that  Lucas 
Jumped  out  and  tried  to  get  around  In  front 
of  his  horse.  The  witness  said  he  then  told 
tiie  engineer  to  "look  out,  there  is  a  man 
about  to  come  upon  tbe  track  *  *  *  he 
pot  tbe  brakes  on  and  sounded  tbe  whistle, 
and  it  was  too  late  to  do  any  good.  It  bit 
him  before  we  could  make  a  stop."  These 
statements  of  the  fireman  do  not  seem  to  be 
corroborated  by  any  other  eyewitness,  and 
are  contradicted  by  certain  physical  facts. 
As,  according  to  the  evidence,  the  side  track 
at  the  crossing  Is  10  feet  from  the  main  track, 
and  the  engineer  said  the  engine  was  within 
90  feet  of  the  crossing  when  the  fireman 
called  his  attention  to  Lucas,  It  does  not 
seem  possible  that  the  horse  could  have  got- 
ten <m  tbe  main  track,  and  Lucas  jump 
from  the  wagon  10  feet  away  and  also  get  on 
the  main  track  near  the  horse  before  or 
by  tbe  time  the  »iglne,  going  at  the  rate 
of  46  miles  an  hour,  could  traverse  the  BO 
feet,  and  reach  the  crossing.  Moreover,  It 
further  appears  that  tbe  horse  by  the  colli- 
sion with  the  engine  was  thrown  on  the 
tar  side  of  the  trade,  and  the  wagon  and 
body  of  Lucas  on  the  other,  or  near  side, 
thereby  demonstrating  that  the  horse,  instead 
of  being  in  the  act  of  getting  on  the  main 
track  when  struck  by  the  engine,  was  well 
nlgb  over  it,  and  that  Lucas  and  the  wagon 
were  getting  upon  or  barely  on  the  main 
track,  which  would  seem  to  sustain  appellee's 
Oeory  that  both  horse  and  wagon  were  on  the 
tnA  when  the  collision  occurred,  and  that 
Lucas  was  killed  in  attempting  to  Jump  from 
the  wagon.  At  any  rate^  It  will  readily  be 
seen  that,  while  the  contrition  of  appellant 
that  Lnca^  death  was  caused  by  bis  own  neg- 
llgoice  finds  some  support  from  tbe  testimony 
of  the  fireman  and  Mrs.  Dickey,  It  is  patent 
that  ttie  evidence  furnished  by  Birdie  Har^ 
rod,  the  Darnells,  and  the  physical  facts  re- 
ferred to,  strongly  conduced  to  prove  that 
be  was  not  guilty  of  negligence.  There  was, 
therefor,  an  Issae  of  fact  as  to  whether 
Lucas  was  guilty  of  contributory  negligence, 
and  whether  such  negligence  caused  his  death. 
In  respect  to  which  there  was  a  contrariety 
of  evidence,  making  It  necessary  to  submit 
tbe  qnestlon  to  tbe  Jury. 

If,  as  argued  by  appellant's  counsel,  tbe 
decedent  did  not,  before  going  upon  the  cross- 
ing, stop,  look,  or  listen,  to  ascertain  wheth- 
er a  train  was  approaching,  such  failure  was 
not  of  Itself  proof  of  contributory  negligence 
sofflclent  to  prevent  a  recovery.  Especially 
Aould  It  not  be  so  regarded  when,  as  in 
this  case,  there  was  no  train  due,  and  that 
(act  was  known  to  the  decedent:    "Whatever 


may  be  tbe  rule  elsewhere,  It  has  been  defi- 
nitely settled  by  this  court  that  It  Is  not 
to  be  presumed  In  the  absence  of  evidence 
as  to  the  care  ^^ardsed  by  a  person  Injured 
or  killed  on  a  railroad,  where  he  had  the 
right  to  be,  that  he  recklessly  or  carelessly 
imperiled  his  own  life."  Oahlll  v.  Gin.,  etc., 
Ry.  Co.,  92  Ky.  845,  18  8.  A.  2;  Lou.,  etc.,  R. 
R.  Oo.  V.  Ooetz,  79  Ey.  442,  42  Am.  Rep.  227. 
In  other  words,  contributory  negligence  will 
not  be  presumed.  It  must  be  proved.  And 
tbe  burden  of  proving  it  In  this  case  was  on 
tbe  appellant  While  that  of  proving  negli- 
gence on  the  part  of  those  operating  the  train 
in  failing  to  give  due  and  timely  notice  of 
its  approach  to  the  crossing,  was  upon  ap- 
pellee. A  peremptory  instruction  should  be 
denied  when  the  Inferences  of  negligence  to 
be  deduced  from  proved  or  admitted  facts 
are  such  as  the  jury  might  fairly  differ 
about 

Appellant  also  complains  that  the  court 
erred  in  permitting  the  decedent's  widow  to 
testify  in  chief  after  other  witnesses  had  been 
Introduced  by  appellee,  and  th^  testimony 
given  in  his  behalf.  This  contention  is  bas- 
ed on  subsection  3,  section  606,  Glv.  Code 
Prac,  which  provides :  "No  person  shall  testi- 
ty  for  himself,  in  chief,  in  an  ordinary  action, 
after  introducing  other  testimony  for  him- 
self, in  chief."  It  is  argued  that  as  the 
widow  and  children  are,  under  the  statute, 
the  beneficiaries  of  the  Judgment  that  may 
be,  and  in  this  case  was,  recovered,  they 
are  to  be  regarded  as  parties  In  interest 
if  not  In  fact  to  the  action.  As  the  Interests 
of  tbe  children  were  distinct  from  that  of 
the  widow,  though  the  harsh  application  of 
the  Code  provision  Invoked  authorised  her 
exclusion  as  a  witness  In  her  own  behalf, 
no  reason  Is  perceived  why  she  should  not 
have  been  allowed  to  testify  for  them.  How- 
ever, waiving  further  discussion  of  that  mat- 
ter. It  Is  sufficient  to  say  that  the  error,  If 
any  was  committed  by  the  lower  court  in 
permitting  her  to  testify,  was  not  prejudi- 
cial to  appellant  T%e  appellee  did  not  him- 
self testify,  and  only  two  witnesses  were  In- 
troduced by  him  before  tbe  widow  testified, 
one  being  the  photographer  who  Identified 
certain  photographs  be  had  made  of  the  place 
of  tbe  acddent  and  surrounding  objects; 
and  the  other  the  coonty  surveyor,  who  tes- 
tified as  to  certain  distances  according  to 
bis  measurements.  The  widow's  testimony 
was  confined  to  such  matters  as  the  dece- 
dent's age,  condition  of  health,  ability  to 
labor,  and  what  he  was  earning  at  the 
time  of  his  death.  As  there  were  two  other 
witnesses,  J.  C.  Noel  and  R  W.  Noel,  who 
testified  substantially  to  the  same  facts  giv- 
&a  in  evidence  by  Mrs.  Lucas,  and  there  was 
no  contradiction  of  her  testimony  or  theirs, 
no  presumption  will  be  indulged  that  her 
failure  to  testify  would  have  strengthened 
the  defense  interposed  by  appellant  or  les- 
sened the  amount  of  tbe  verdict  In  Bark- 
ley  T.  Bradford,  100  Ky.  304,  88  &  W.  432. 
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the  question  here  presented  was  decided  by 
this  court  One  of  two  defendants  was  per- 
mitted by  the  lower  court  to  testify  after  he 
bad  caused  to  be  read  to  the  jury  In  his  be- 
half the  d^>osltl(»i  of  one  not  a  party,  nils 
errw  was  urged  upon  appeal  as  a  ground 
for  reversal,  but  this  court,  speaking  through 
Judge  Lewis,  said:  "But  that  (referring  to 
subsection  3,  section  606,  CiT.  Code  Prac.) 
la  a  rule  of  practice,  not  of  right,  and  if  a 
party  appealing  has  not  been  prejudiced  by 
violation  of  It;  this  court  would  not  upon 
that  ground  alone  reverse  a  judgmrait  in 
other  respects  regular  and  proper." 

Appellant  further  contends  that  the  court 
erred  to  its  prejudice  in  permitting  to  go  to 
the  Jury  the  testimony  of  Thos.  W.  Scott,  3. 
O.  Noel,  and  B.  W.  Noel,  to  the  effect  that 
appellant  could  have  erected  the  Ducker's 
Station  Depot  and  cattle  pens  on  the  opposite 
side  of  the  railroad  track  from  where  they 
are  at  present  located,  thereby  removing  them 
OS  obstructions,  and  rendering  safer  for  the 
use  of  the  public  the  crossing  at  which  Lucas 
was  killed.  Manifestly,  this  testimony  was 
Inoompetoit,  but  we  find  from  the  recitals  of 
the  record  that  the  learned  special  Judge, 
soon  after  its  admission,  used  great  care  to 
exclude  it  from  the  consideration  of  the 
Jury.  Not  content  with  the  oral  admonition 
he  gave  the  Jury,  during  the  taking  of  the 
evidence,  to  disregard  the  incompetent  tes- 
timony in  question,  the  Judge  later,  and  after 
both  parties  liad  concluded  their  evidence, 
in  writing  instructed  the  Jury,  in  substance, 
that  appellant  had  the  right  to  erect  and 
maintain  its  depot,  stock  pens,  and  other  nec- 
essary structures  as  now  located. 

Finally,  it  is  earnestly  insisted  for  appel- 
lant that  the  Jury  were  not  properly  instruct- 
ed, and  that  the  trial  Judge  also  erred  in  re- 
fusing the  several  instructions  asked  by  ap- 
pellant Hardly  a  paragraph  of  the  instruc- 
tions given  by  the  court  has  escaped  criti- 
cism at  the  hands  of  counsel.  It  is  objected, 
among  other  things,  that  they  give  undue 
prominoice  to  the  dangerous  character  of  the 
crossing  at  which  the  decedent  met  his  death ; 
that  they  specify  with  too  much  particularity 
the  duties  of  appellant  and  are  too  general 
in  defining  the  duty  of  decedent,  and  that 
they  fall  to  advise  the  Jury  that  the  rights 
and  duties  of  appellant  and  the  decedent  were 
reciprocal. 

Being  of  opinion  that  the  Instructions  them- 
selves present  a  sufficient  answer  to  these 
criticisms,  we  set  them  out  in  the  opinion: 

No.  1.  "The  Jury  are  instructed  that  it 
was  the  duty  of  defendant  and  the  employes 
In  charge  of  the  engine  and  train  that  struck 
and  killed  Wm.  B.  Lucas,  to  sound  the  engine 
whistle  or  ring  the  engine  bell  at  a  point  not 
less  than  60  rods  cast  of  the  crossing  at 
which  he  was  struck  and  killed,  and  to  sound 
the  whistle  or  ring  the  bell  continuously  or 
alternately  from  that  point  to  the  crossing, 
and  if  the  Jury  believe  from  the  evidence 
that  the  location  of  the  crossing  at  which 


Lucas  was  killed,  and  the  wnomit  ot  pabllc 
travel  thereon,  and  the  buildings  or  otha 
structures  of  the  defendant  company  in  prox- 
imity to  the  crossing  olwtructed  the  view  and 
hearing  of  approaching  trains,  and  that  for 
these  reasons,  the  crossing  was  unusually  dan- 
gerous to  travelers,  and  that  the  Bounding  of 
the  whistle  and  ringing  the  bell  rb  directed 
was  not  sufflcioit  to  give  reasonable  notice 
of  the  approach  of  trains  to  the  traveling 
public  at  said  crossing,  and  this  was  known 
to  defendant  or,  by  the  exercise  of  ordinary 
care,  could  have  been  known  by  It  then  it 
was  the  further  duty  of  defendant  and  the 
persons  in  cliarge  of  its  train,  to  use  such 
other  means  to  prevent  injury  to  travelers  at 
said  crossing  as,  in  the  exercise  of  a  reason- 
able Judgment  by  ordinarily  prudent  persons 
operating  the  railroad,  might  be  considered 
necessary,  and  if  the  Jury  believe  from  the 
evidence  that  the  defendant  and  the  em- 
ployes in  charge  of  the  train  that  strndc 
Lucas  failed  to  dlscluirge  the  duty  imposed 
by  ringing  the  bell  or  sounding  the  whistle, 
as  herein  set  out  or  to  provide  the  other 
methods  herein  set  out  if  considered  neces- 
ary  for  the  reasons  herein  stated,  by  the 
persons  operating  the  said  road,  and  further 
believe  tliat  deceased  lost  his  life  by  the  neg- 
ligence and  carelessness  of  defendant  and 
said  employes,  if  any  has  been  proven,  then 
they  should  find  for  plaintiff,  unless  they 
believe  the  state  of  facts  existed  that  are 
set  out  in  Instruction  No.  8. 

No.  2.  "If  the  Jury  find  for  plaintifC  they 
should  assess  the  damages  at  such  a  sum,  not 
exceeding  |25,000,  as  will  reasonably  comp«n^ 
sate  the  estate  of  Wm.  Lucas  for  the  destrao- 
tion  of  Ills  power  to  earn  money. 

No.  S.  "The  Jury  are  instructed  that  It 
was  the  duty  of  Wm.  Lucas  in  crossing  the 
tracks  of  defendant  at  the  place  he  was  lull- 
ed, to  take  such  care  for  his  own  safety  as 
a  reasonably  prudent  man  would  liave  ex- 
ercised under  circumstances  similar  to  those 
proven  in  tills  case,  who  was  acquainted 
with  the  character  of  the  crossing,  and  the 
obstructions,  if  any,  that  prevented  seeing 
or  hearing  approaching  trains,  if  he  (Lucas) 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  the  crossing  was 
dangerous,  if  it  was  dangerous,  on  account 
of  its  location  and  the  obstructions,  If  any; 
and  if  Lucas  failed  to  exercise  this  degree  of 
care,  or  if  they  believe  from  the  evidence 
that  he  knew,  or,  by  the  exercise  of  ordi- 
nary care  could  have  known,  that  the  train 
was  approaching  in  proximity  to  said  crossing; 
and  failed  to  take  such  care  for  his  own 
safety  as  an  ordinarily  prudent  man  would 
have  taken,  and  that  on  account  of  his  neg- 
ligence and  carelessness  in  these  respects, 
if  any,  the  injury  to  him  that  resulted  in  his 
death  occurred,  and  would  not  have  occurred 
except  for  such  negligence  and  carelesaneas, 
if  any,  they  should  find  for  defendant 

No.  4.  "Ordinary  care  as  used  in  these  ia- 
BtmctlonB   means  sudi   care  as   ordinarily 


Digitized  by 


Google 


Kyj 


L0UI8VILLS  &  N.  S.  CO.  T.  WABFIELD. 


313 


prudent  posons  woold  exercise  under  dr- 
cnmstances  similar  to  tbose  t>n)Ten  In  this 
case.  Negligence  la  tbe  failure  to  exercise 
ordinary  care. 

Noi.  6.  "Tbe  Jury  are  Instructed  that  the 
defotdant  has  the  right  to  erect  depots,  stock 
pens,  and  other  structures  necessary  for  its 
use,  at  tbe  places  where  It  did  erect  them. 

No.  6.  "Nine,  or  any  greater  number,  of  tbe 
Jury  may  make  a  verdict,  but  if  less  than 
the  whole  number  make  the  verdict.  It  must 
be  signed  by  all  who  make  It.  If  the  whole 
Jury  concur  In  the  verdict.  It  may  be  signed 
by  tbe  foreman." 

We  think  the  law  In  respect  to  every  as- 
pect of  the  case  was  correctly  and  fairly 
given  tbe  Jury  by  tbe  Instructions,  and  the 
record  throughout  manifests  the  admirable 
care,  impartiality,  and  ability  with  which 
the  special  Judge  conducted  the  trial.  As  the 
instructions  given  embrace  all  tbe  law  of 
the  case.  It  was  not  error  to  refuse  tbose  ask- 
ed by  appellant  At  the  time  of  his  death 
tbe  decedent  was  but  35  years  of  age,  in 
good  health,  and  bis  earning  capacity  about 
150  per  month;  In  view  of  these  facts,  and 
of  bis  expectancy  of  life,  tbe  amount  of  the 
verdict  cannot  be  regarded  excessive. 

Judgment  affirmed. 


LOUISVUil/B  &  N.  K.  CO.  v.  WARPIBLD. 
(Conrt  of  Appeals  of  Kentucky.  Dec.  14,  1906.) 
L  Cabbikbs— Gabbiagb  or  Livi  Stock— Neq- 

LTOEIICC. 

In  an  action  against  a  carrier  for  Injuries 
to  a  shipment  of  mules.  It  appeared  that  the 
fflnles  were  left  in  feed  pens  at  one  point  some- 
thing like  S  honra,  and  at  another  point  about 
17  hoaTB,  bnt  there  was  no  showing  that  while 
they  were  left  remaining  In  the  pens,  they  were 
Bot  properly  cared  for,  fed  and  watered.  Held, 
that  It  was  not  to  be  presnmed  from  snch  evi- 
dence that  the  delay  was  unoanal  or  calculated 
to  be  injurious  to  tlie  health  of  the  males. 

[Ed.  Note. — For  cases  In  i>oint  see  Cent  Dig. 
Tol.  9,  Carriers,  |  957.] 

2.  Saub. 

A  carrier  Is  not  liable  for  loss  or  injury 
to  live  stock  cansed  by  unprecedented  climatic 
coaditiona  where  the  provisions  for  the  pro- 
tection of  stock  are  snmdent  for  ordinary  con- 
ditions. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  9.  Carriers,  ff  923,  628.] 

8.  Sakk— Action— BvinKNcu—SuFKiciBNOT. 

In  an  action  against  a  carrier  for  loss  of 
a  shipment  of  live  stock,  evidence  held  in- 
(officient  to  show  that  the  stock  died  by  reason 
of  any  negligence  on  the  part  of  the  defendant. 

Appeal  from  Circuit  Court,  Hardin  County. 

"Not  to  be  officially  reported." 

Action  by  Rod  Warfleld  against  tbe  Louls- 
vQle  t  Nashville  Bailroad  Company.  From 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

0.  H.  Moorman  and  T.  B.  Harrison,  Jr., 
to  appellant    O'Meara  ft  James,   for  ap> 


LASSINO,  3.    This  Is  an  appeal  from  a 
Judgment  of  tbe  Hardin  circuit  conrt  award- 


ing appellee.  Rod  Warfleld,  $1,200  damages 
for  the  loss  of  six  mules  shipped  from  BUza- 
betbtown,  E^y.,  to  River  Junction,  Fla.  Th» 
petition  alleges  that  the  mules  In  question, 
along  with  9  others  and  9  horses,  were,  on 
the  11th  day  of  February,  1905,  delivered  to 
the  defendant  company  In  good  sound  condi- 
tion, at  Its  stodc  pens  at  Blizabethtown  for 
shipmoit  to  River  Junction,  Fla.;  that  tbe 
tftoA  was  under  the  exclusive  charge,  con- 
trol and  management  of  the  defendant  com- 
pany from  the  date  of  its  receipt  at  Bliza- 
bethtown until  February  15,  1905,  the  date  of 
its  arrival  at  River  Junction ;  that  at  different 
points  along  the  lines  of  its  road  it  unloaded 
the  stock,  and  placed  It  in  open  and  un- 
covered pens  to  be  fed  and  watered,  and 
negligently  and  carelessly  suffered  It  to  re- 
main in  the  open  pens  for  a  great  number  of 
boars,  in  cold.  Inclement,  rainy,  and  sleety 
weather,  and  that  by  reason  of  their  being 
thus  exposed  many  of  the  mules  contracted 
colds  and  pneumonia,  of  which  six  of  them. 
worth  $1,200,  died;  or  that  It  negligently 
suffered  said  mules  to  eat  and  drink  poison, 
by  reason  of  which  six  of  them,  worth  $1,200, 
died;  that  one  of  said  state  of  facts  was 
true,  bnt  plaintiff  did  not  know  which  was 
true.  The  answer  controverted  all  of  the 
allegations  of  the  petitions.  The  case  wnR 
submitted  to  a  Jury,  and  a  verdict  for  $1,200 
was  returned  in  favor  of  plaintiff. 

The  testimony  shows  that  on  tbe  11th  of 
February,  1906,  the  appellee  drove  16  mules 
and  8  horses  from  his  home  some  eight  or 
nine  miles  distant  and  placed  them  In  the 
stock  pens  at  Blizabethtown  for  shipment  to 
River  Junction;  that  he  put  another  horse 
with  them  before  they  were  shipped ;  that  the 
weather  was  cold  and  chilly  though  moderat- 
ing to  some  extent  and  the  sleet  and  snow 
In  the  road  were  melting  and  the  roads  were 
sloppy.  Tbe  mules  bad  been  well  fed  and 
housed  In  a  bam  In  Inclement  weath«,  and 
were  In  good  condition;  that  Is,  were  fat 
They  remained  in  the  pens  at  Blizabethtown 
some  two  hours  or  more  before  being  loaded 
for  shipment  The  car  In  which  the  stock 
was  shipped  was  taken  by  the  way  of  Nash- 
ville to  Decatur,  Ala.,  where  It  arrived  at 
6 :30  p.  m.  on  the  12th,  having  left  Blizabeth- 
town about  4  o'clock  in  the  afternoon  of 
the  day  previous.  The  mules  and  horses 
were  unloaded  at  Decatur  about  7  o'clock, 
and  were  fed  and  watered  In  the  stock  pens 
at  that  point ;  the  pens  being  open  or  uncov- 
ered pens.  They  remained  there  until  shortly 
after  midnight  The  weather  at  Decatur  at 
the  time  was  cold — much  colder  than  was 
usual  In  that  latitude,  the  thermometer  ran- 
ghig  as  low  as  10  degrees  above  zero.  Four 
and  a  half  inches  of  snow  fell  during  th« 
night  of  the  12th  and  13th.  The  car  contain- 
ing the  stock  left  Decatur  shortly  after  mid- 
night and  reached  Pensacola,  Fla.,  about 
half  past  7  a.  m.  on  the  14tb,  where  this  stock 
was  again  unloaded  Into  uncovered  pens  and 
fed  and  watered.    Tbe  weather  was  cold  at 
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Pensacola  at  this  time;  the  temperatnre  nm- 
nln£  from  15  to  37  degrees  above  zao.  At  12 
o'clock  on  the  nlgbt  of  the  14tb  the  stodc 
was  again  loaded,  and  left  Pensacola,  and 
arrived  at  River  Junction  about  8:30  o'clock 
on  the  morning  of  February  15th.  When  the 
stock  arrived  at  River  Junction,  two  of  the 
mules  were  found  dead  In  the  car.  Shortly 
after  their  arrival  there  two  others  died, 
and  later  still,  two  others  died,  making  six  in 
all.  One  of  the  horses  became  slc^ — the  one 
which  had  been  put  in  with  the  others  after 
their  arrival  at  Elizabetbtown — but  It  did 
not  die.  The  mules  were  shown  to  be  worth 
at  least  $200  each.  The  proof  shows  that 
when  unloaded  at  Decatur  the  stock  did  not 
eat  all  of  the  feed  given  them,  and  again  at 
Pensacola  they  did  not  eat  all  of  the  feed 
given  them,  and  one  of  the  trainmen  noticed 
that  the  mules  were  coughing.  The  feed  fur- 
nished them  at  Decatur  was  oats  and  hay, 
furnished  by  a  liveryman  from  the  feed  which 
he  gave  to  hla  own  stock,  and  the  water  which 
was  given  them  was  taken  from  a  hydrant 
and  was  the  same  with  which  he  watered  his 
own  stock.  The  feed  furnished  them  at  Pen- 
sacola, while  not  of  the  best,  was  such  as 
was  supplied  to  the  trade  at  that  point,  and 
used  by  people  there  in  feeding  their  stock, 
and  the  water  was  the  hydrant  water 
used  by  the  public  at  Pensacola  for  stock 
and  other  purposes.  There  was  no  evidence 
whatever  tending  to  show  that  the  stock  in 
transit  was  not  handled  with  proper  care.  It 
was  handled  and  fed  In  the  stock  pens  In 
which  all  live  stock  handled  by  the  road 
was  handled  and  fed.  It  received  the  same 
care  and  attention,  so  far  as  the  proof  shows, 
that  other  stock  handled  by  the  company  re- 
ceived. Proof  was  introduced  to  the  effect, 
that  if  mules  high  In  flesh,  and  which  had 
been  wintered  In  a  warm  bam,  were  taken 
out  on  a  cold  day  and  driven  too  fast  over 
a  slippery  road,  so  that  they  became  hot, 
they  were  liable  to  take  pneumonia.  The 
proof  offered  by  plaintiff  was  that  the  mules 
in  question  had  been  allowed  to  take  from 
?  t'>  ?%  hours  to  travel  the  eight  or  nine 
niiies  .'rom  bis  home  to  town,  and  that  they 
^rere  not  Tarm  or  sweating  when  they  reach- 
ed that  point. 

Appellant  contends  (1)  that  a  peremptory 
Instruction  should  have  been  glv«)  at  the 
close  of  plalntiflTs  testimony,  as  he  had  failed 
to  show  that  defendant  bad  been  in  the  least 
negligent  In  the  handling,  care  or  manage- 
ment of  said  mules;  and  (2)  that  the  court 
erred  again  In  refusing  to  give  a  peremptory 
Instruction  at  the  close  of  all  the  testimony, 
for  the  reason  that  the  defendant,  through 
Its  witnesses,  showed  that  the  stock  had  been 
handled  in  a  proper  and  careful  manner,  and 
that  the  death  of  the  mules  was  not  due  to 
any  lack  of  care  on  the  part  of  the  defendant 
company;  and  that  (3)  having  erred  In  re- 
fusing to  give  a  peremptory  Instruction,  the 
court  further  erred  in  giving  to  the  Jury 
the  Instructions  which  he  did  give,  inasmuch 


as  there  was  no  testimony  in  the  case  upon 
which  to  base 'his  Instruction;  and,  lastly 
(4)  that  the  verdict  is  not  supported  by  the 
evidence.  The  proof  offered  by  plaintiff  shows 
that  the  mules  were  delivered  to  the  defend- 
ant company  at  Its  pens  at  Ellcabethtown  in 
good  oondltlon,  and  that  when  th^  arrived 
at  their  destination  at  River  Junction  two  of 
them  were  dead  and  four  others  died  shortly 
thereafter.  There  is  an  utter  failure  of  evi- 
dence on  the  part  of  the  plaintiff  to  show 
the  nature  and  character  of  the  injury  which 
caused  the  sickness  and  death  of  these  mules. 
The  most  that  plaintiff  can  be  said  to  have 
proven  Is  that  he  delivered  the  mules  to  the 
defendant  company  sound  and  well,  and  that, 
when  he  received  them  at  thdr  destination, 
two  of  them  were  dead,  and  four  others  died 
shortly  afterwards.  The  autopsy  held  upon 
the  two  mules  which  were  examined  showed 
that  their  lungs  were  badly  affected,  and  the 
doctors  who  testified  In  the  case,  from  the 
condition  of  their  lungs,  as  described  by  the 
witness  who  examined  them,  stated  nnhesi- 
tatlngly  that  these  mules  had  died  from  pneu- 
monia. There  la  proof  that  the  four  moles 
which  died  shortly  after  their  arrival  at  River 
Junction  acted  qoeerly,  and  not  like  mulee 
usually  do  when  suffering  from  lung  trouble, 
and  the  symptoms  of  these  mules  and  their 
actions  after  their  arrival  at  Riv«  Junction 
and  before  their  death  lent  color  to  plaintiff's 
charge  that  they  had  been  poisoned ;  and  as 
they  had  been  in  the  care  of  the  defendant 
company  from  the  time  of  their  delivery  at 
its  pens  in  Blisabethtown  until  unloaded  at 
River  Junction,  we  are  of  opinion  that  the 
trial  court  properly  refused  to  give  a  peremp- 
tory instruction  at  the  close  of  piaintUTs 
testimony. 

Defendant  then  Introduced  its  testimony, 
and  showed  that  the  mules  had  been  trans- 
ported In  the  usual  and  ordinary  way  from 
Elizabeth  town  to  River  Junction;  that  they 
had  received  proper  and  reasonable  care 
and  attention  along  the  route,  and  tliat  they 
were  not  delayed  unduly  in  transit  The 
defendant  shows  conclusively  that  the  feed 
furnished  these  mules  at  Decatur  was  taken 
out  of  the  stock  of  feed  on  hand  In  a  livery 
bam,  and  in  use  by  the  liveryman  for  the 
feeding  of  his  own  stock.  The  water  given 
them  at  this  point  was  from  the  hydrant 
from  which  the  liveryman  watered  his  own 
stock;  and  the  testimony  of  this  liveryman 
Is  to  the  effect  that  no  111  effects  followed 
the  eating  and  drinking  of  the  feed  and 
water  by  bis  stock.  The  feed  and  water 
furnished  them  at  Pensacola  were  of  the 
same  character  as  that  furnished  to  other 
live  stodc  at  that  point,  and  from  the  use  of 
whldli  by  other  live  stock  no  111  effects  fol- 
lowed or  were  experienced.  The  food  and 
water  furnished  these  mules  at  the  two 
points  above  designated  were  all  that  they 
had  during  the  Journey  from  Elizabethtown 
to  River  Junction.     The  pens  into  wlilch 
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these  mules  n«re  turned  when  unloaded  at 
Decatur  and  Pensacola  were,  it  is  true,  open 
pens,  and  the  stocic  while  ccmflned  therein 
were  exposed  to  the  weather.  In  this  partic- 
ular, however,  the  mules  in  question  were 
handled  by  the  company  as  was  all  other 
live  stock  that  was  handled  and  fed  by  the 
company  while  in  transit.  There  is  not  the 
slightest  evidence  that  thes6  males  were  not 
handled  by  the  defendant  company  In  a  care- 
ful and  proper  manner.  Plaintiff's  counsel 
complains  in  liis  brief  that  these  mule*  were 
left  in  the  feed  pens  or  stock  pens  at  Deca- 
tur something  like  5  hours,  and  at  Pensacola 
about  17  hours.  But  there  is  a  total  absence 
of  proof  that  this  delay  was  unusual,  or  that 
it  was  in  any  wise  hurtful  or  Injurious  to  the 
mules  to  have  them  remain  unloaded  at  those 
dlfloent  points  that  length  of  time;  and,  in 
the  alMence  of  any  proof  to  that  effect,  we 
presume  tbat  the  delay  was  not  considered 
unusual,  or  calculated  to  be  injurious  to  the 
health  of  the  mules,  especially  in  the  absence 
of  any  showing  that  wlille  they  were  left 
remaining  in  the  pens  they  were  not  properly 
cared  for,  fed,  and  watered.  The  stock  pens 
at  each  of  the  points  mentioned  were  suffi- 
cient to  properly  care  for  and  protect  the 
Ktock  received  at  that  point  for  shipment,  or 
unloaded  to  be  fed  at  that  point,  under 
Dsoal  weather  conditions;  and  if  the  snow- 
storm and  extreme  cold  weather  experienced 
on  the  13th  and  14th  of  February,  and  while 
this  stock  in  question  was  in  transit,  or  un- 
loaded for  the  purpose  of  being  fed  at  the 
points  above  designated,  were  unprecedented 
and  unusual  for  that  climate,  the  defendant 
company  would  not  be  liable  for  loss  or  In- 
jary  to  stock  caused  by  unprecedented  cli- 
matic <>ondltiona  Norris  v.  Savannah,  etc., 
(Fla.)  1  South.  475, 11  Am.  St  Rep.  855.  Clear- 
ly, from  the  proof  in  this  case,  these  mules  died 
Amn  pneumonia.  It  is  equally  clear  that 
there  is  a  total  absence  of  proof  as  to  where 
and  when  this  pneumonia  was  contracted. 
Appellee's  counsel  contends  tbat  to  drive 
tbese  mules  out  of  a  warm  bam  some  eight 
or  nine  miles  over  a  sloppy  and  slippery 
road,  from  appellee's  home  to  Ellzabethtown, 
on  a  raw  day,  would  not  be  likely  to  cause 
them  to  take  cold  and  have  pneumonia ;  but 
tbat  to  take  them  out  of  an  open  stock  car 
and  put  them  in  an  uncovered  stock  pen,  for 
the  purpose  of  feding  and  watering  and  rest- 
ing them,  would  be  calculated  to  make  them 
take  cold  and  have  pneumonia.  We  are  un- 
able to  draw  the  distinction,  but  are  of  opin- 
ion that  they  would  be  as  apt  to  take  cold 
and  have  pneumonia  in  the  one  case  as  in  the 
other,  and  one  theory  is  as  plausible  as  the 
other. 

In  the  case  of  Lw  ft  N.  R.  R.  Co.  v.  Watben, 
ffi  S.  W.  185,  22  Ky.  Law  Rq).  82,  this  court 
■aid :  "It  appears  from  the  testimony  of  the 
doctor  we  have  quoted  that  the  possibilities 
are  lust  as  strong  that  they  contracted  pneu- 
monia by  being  transported  from   a  warm 


stable  to  the  car  and  transported  therein  as 
they  are  that  it  was  produced  by  the  alleged 
injury.  We  are  of  opinion  that  the  court 
should  have  told  the  Jury  that  they  could  not 
And  for  the  plaintiff  on  account  of  the  loss 
of  the  three  horses  by  pneumonia,  as  there 
was  a  failure  of  evidence  from  which  the 
Jury  could  fairly  and  reasonably  conclude 
that  the  pneumonia  was  the  result  of  the  neg- 
ligence of  the  defendant"  So.  in  the  case 
at  bar,  there  is  an  utter  failure  of  evidence 
from  which  the  Jury  could  fairly  and  rea- 
sonably conclude  that  the  pneumonia  from 
which  the  mules  died  was  the  result  of  the 
company's  negligenca  The  burden  was  upon 
the  plaintifl  to  shotr  that  the  death  of  his 
mules  was  due  to  the  negligence — some  negli- 
gence, at  least — of  the  defendant  company. 
Plaintiff  in  his  proof  failed  to  make  this 
showing,  and  the  defendant  upon  being  re- 
quired to  introduce  its  testimony,  showed 
conclusively  that  while  the  mules  were  in  Its 
charge  they  were  handled  with  due  care,  and 
received  that  degree  of  care  and  attention  in 
transit  whieb  a  reasonably  prudent  person 
would  have  given  them  under  similar  circum- 
stances. The  defendant  further  proved  that 
none  of  the  mules  were  permitted  to  eat  or 
drink  poison  while  in  Its  care  and  custody. 
Under  this  proof  the  trial  court  should,  at 
the  close  of  the  testimony,  have  given  the 
Jury  a  peremptory  instruction  to  find  for  the 
defendant 

For  this  reason,  the  Judgment  la  reversed, 
and  cause  remanded,  for  further  proceedings 
consistent  with  this  opinion. 


MALLON  V.  COMMONWHAMB. 
(Court  of  Appeals  of  Kentockv.    Dec.  14,  1906.) 

1.  iNToxicATiNo  LiQTTOBS— Offenses  —  Kkxf- 
iwo  Saloon  Open  on  ESlection  Dat. 

Ky.  St  1003,  i  2565,  provides  that  "all 
(MirroomB  and  other  plices  where  intoxicating 
liquors  are  sold  shall  be  closed  on  any  election 
day.  A  liquor  dealer  had  a  store  in  which  be 
had  drugs,  groceries,  etc.  Back  of  the  room  waa 
a  place  where  he  kept  and  sold  liquor  and  hard- 
ware. There  was  a  partition  a  certain  distance 
from  the  front,  and  back  of  this  partition  was 
the  saloon  part  of  the  business.  On  an  election 
day  be  opened  his  place  of  business  by  opening 
the  front  and  back  doors,  and  also  the  door  in 
the  partition.  Beld,  that  he  was  guilty  of  vio- 
lating the  statute,  though  there  was  no  proof 
that  ne  sold  or  offered  to  sell  any  liquor. 

SBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  29,  Intoxicating  Liquors,  g§  156-158.] 

2.  GaiinNAii  Law— Appkai/— Defect  in  Wab- 

KANT— HABKLESS     EBBOB. 

A  warrant  for  a  violation  of  a  state  statute 
read:  "The  commonwealth  of  Kentucky,  for 
city  of  H.,  to  any  sheriff,  etc,  of  the  state." 
Beld,  that  the  failure  of  the  court  to  order  the 
warrant  amended  by  striking  out  the  words 
"for  city  of  H.,"  Improperly  inserted  in  the 
warrant,  was  not  prejudicial  to  accused. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  (  3100.] 

Appeal  from  Circuit  Court  Mercer  Coua- 


"Not  to  be  officially  reported." 
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jamea  O.  Mall<m  was  ooovlcted  of  keep- 
lux  bis  saloon  open  on  an  election  day,  and  he 
appeals.    Affirmed. 

J.  F.  Vanarsdall  and  L.  W.  McKee,  for 
appellant  N.  B.  HayB,  Atty.  Gen.,  and  C.  H. 
Morris,  for  the  State. 

HOB80N,  a  J.  Section  2565,  Ky.  St  1908, 
Is  In  these  words:  "Upon  each  day  that  an 
election  is  held  under  this  act,  all  barrooms 
and  other  places  where  spirituous,  vinous 
or  malt  liquors  are  sold  by  retail  in  the  coun- 
ty, city,  town  or  district  or  precinct  where 
said  election  Is  being  held,  shall  be  closed; 
and  It  shall  be  the  duty  of  evwy  person  who 
owns  or  controls  such  a  place  to  close  and 
keep  the  same  closed  during  the  whole  of 
said  day;  and  It  shall  be  unlawful  during 
said  day  for  any  person  In  said  ooimty,  city, 
town,  district  or  precinct  to  sell,  loan,  fur- 
nish or  give  to  any  person  any  such  liquor, 
except  In  such  cases  as  are  pro'tdded  for  in 
section  2658.  Any  person  vioIaUng  any  of 
the  provisions  of  this  section  shall  be  fined 
in  the  sum  of  one  hundred  dollars  for  such 
offense;  and  It  shall  be  the  duty  of  all 
peace  officers,  under  their  oath  of  office.  In 
any  county,  city,  town,  district  or  precinct 
where  such  election  is  being  held,  to  see  that 
this  section  of  this  Act  is  enforced  on  that 
day."  James  G.  Mallon,  who  had  license  to 
sell  spirituous,  vinous  and  malt  liquors  at 
Ilarrodsburg,  Ky.,  on  June  15,  1906,  when  an 
election  was  held  \xpoa  the  question  whether 
or  not  spirituous,  vinous,  or  malt  liquors 
should  be  sold  In  the  city,  did  not  close  up 
his  place  of  business,  and  a  warrant  was  is- 
sued against  him  by  the  police  Judge.  He 
was  tried  in  the  police  court  and  fined  $100. 
He  appealed  to  the  circuit  court  where  the 
case  was  tried  anew,  with  the  same  result 
and,  from  the  Judgment  of  the  circuit  court, 
he  prosecutes  the  appeal  before  us. 

The  proof  on  the  trial  showed  that  Mallon 
had  a  8ti»e  In  which  he  had  drugs  on  one 
side  and  groceries  and  hardware  on  the  other. 
Back  of  this  room  was  a  place  where  he  kept 
whisky,  and  in  which  whisky  was  sold.  In 
the  back  room  be  also  kept  heavy  goods,  such 
as  horseshoes,  nails,  wire,  and  the  like. 
There  was  a  partition  about  65  feet  from 
the  front  and  back  of  this  partition  was 
the  saloon  part  of  the  business.  He  opened 
up  his  place  as  usual  on  the  morning  In 
question.  The  front  and  back  doors  were 
opened,  also  'the  partition  door,  so  that  the 
whisky  barrels  on  the  rack  could  be  seen 
from  the  street  He  was  notified  to  close, 
that  he  could  not  keep  open  that  day,  and 
replied  that  he  did  not  expect  to  sell  any 
whisky.  When  told  that  that  had  nothing 
to  do  with  It,  that  the  room  must  be  closed, 
be  said  be  would  see  about  It  and,  when 
he  did  not  close  up,  the  warrant  was  taken 
out  There  was  no  proof  that  he  had  sold 
any  whisky,  or  offered  to  sell  any,  on  that 
day.  On  this  evidence  he  asked  the  court 
to  Instruct  the  jury  that  keeping  a  saloon 


closed  on  election  day  mean*  tliat  it  must  be 
kept  closed  for  business,  and  that  unless 
they  believed  that  he  opened  his  saloon  for 
the  purpose  of  selling  spirituous,  vinous,  oi 
malt  liquors,  they  should  find  him  not  guilty. 
He  also  asked  the  court  to  Instruct  the  Jury 
that  he  had  a  right  to  open  his  saloon  for 
any  other  purpose  except  for  the  purpose  of 
doing  business. .  The  court  refused  to  so 
charge  the  Jury,  and  charged  them  that  they 
should  find  him  guilty  if  he  failed  to  close 
his  place  of  business  and  keep  It  closed  dur- 
ing the  whole  day. 

The  statute  peremptorily  requires  that  alt 
barrooms  or  other  places  where  spirituous, 
vinous,  or  malt  liquors  are  sold  by  retail  shall 
be  closed  on  election  days,  and  that  it  shall 
be  the  duty  of  the  owner  or  controller  of 
such  places  to  keep  them  closed  during  the 
whole  day.  It  Is  also  made  the  duty  of  peace 
officers  to  see  that  this  section  is  enforced. 
The  state.  In  granting  the  license,  has  a 
right  to  prescribe  on  what  days  the  license 
may  be  exercised,  and  the  person  who  accepts 
the  license  takes  it  subject  to  the  conditions 
Imposed  by  law.  The  state,  In  the  exercise 
of  its  police  power,  may  make  reasonable 
regulations  to  protect  the  purity  of  elections, 
and  the  regulation  that  saloons  shall  be  clos- 
ed on  election  days  Is  certainly  not  an  unrea- 
sonable exercise  of  the  police  power  of  the 
state.  The  statute  is  i>eremptoi7  that  tb» 
house  must  be  kept  closed  the  whole  day. 
The  man  who  takes  bis  license  takes  It  under 
the  statute,  and,  if  he  carries  on  other  busi- 
ness In  the  same  room,  he  does  this  at  his 
risk.  In  other  words,  be  cannot  keep  his 
saloon  open,  and  if,  In  the  same  room,  he 
runs  some  other  business  as  well  as  a  sa- 
loon, be  can  no  more  keep  the  room  oi>en 
than  if  he  had  only  the  saloon  In  the  room. 
If  he  also  runs  a  drugstore  or  a  family  gro- 
cery, and  wishes  to  keep  than  open  every 
day,  he  must  not  keep  tbem  in  the  same  room 
with  the  saloon.  Under  the  statute,  the  sa- 
loon must  be  kept  closed  on  election  days. 
The  owner  has  no  right  to  keep  It  opoi  at  all. 
Were  the  rule  otherwise,  the  statute  would  b<» 
a  dead  letter,  for  all  saloons  radght  be  kept 
open  by  having  some  other  business  con- 
ducted in  connection  with  them.  Under  his 
own  evidoice,  Mallon  was  manifestly  guilty 
of  a  violation  of  the  statute. 

No  objection  was  made  to  the  warrant  In 
the  police  court,  but  In  the  circuit  court  there 
was  a  motion  made  to  quash  It  on  the  ground 
that  it  read  thus:  "The  Commonwealth  of  ' 
Kentucky,  for  City  of  Harrodsburg,  to  any 
Sheriff,  etCM  of  the  State  of  K»itucky."  As 
the  prosecution  was  for  a  violation  of  the 
state  statute,  the  words  "for  city  of  Harrods- 
burg" should  have  been  omitted,  and  the  cir- 
cuit court  might  have  ordered  the  warrant 
so  amended  (Louisville  v.  Wehmhoff,  116  E^. 
816,  76  S.  W.  876,  79  8.  W.  201),  but  the 
failure  of  the  circuit  court  to  order  the  war- 
rant amended  prejudiced  no  substantial  right 
of  the  defendant 

The  judgment  ia  affirmed. 
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CITY  OF  COVINGTON  et  al.  ▼.  HALL. 

NOWLAND  et  al.  ▼.  HALL  «t  al. 

{Court  of  Appeals  of  Kentucky.    Dec.  15,  1906.) 

1.  AsvBBBE    Possession   —   Posszssion    or 

PI.ATTED   STRKEI^STATUrBB. 

Kt.  St  1903,  {  2546,  providloR  that  limita- 
tJoDB  do  not  mn  m  reqiect  to  actions  by  a  city 
for  the  recoyery  of  any  street  until  the  cooncil 
haye  been  notifiM  by  the  party  in  possession 
that  the  poaaeariwi  will  be  adyerae  to  the  city, 
applies  to  those  in  possession  of  any  street  at 
the  time  of  the  enactment  of  the  statute,  pro- 
vided the  city  was  not  then  barred  by  linuta- 
tionik 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  1,  Adyerae  Possession,  H  3,  46.] 

Z  Dedication— Smsris—PERBONB  Bound  bt 

Dedication. 

A  person,  entering  into  possession  of,  and 
'dalminn  title  to  land  under  a  deed,  which  refers 
to  a  plat  filed  by  a  former  owner,  and  which 
stipulates  that  such  portion  of  the  ground  is 
sold  "as  is  not  dedicated  for  streets  *  *  • 
by  the  plat,"  ia  estopped  from  asserting  that 
the  city  has  not  accepted  a  street  dedicated  by 
the  plat  or  that  the  same  is  not  a  street. 

(E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  15,  Dedication,  !  77.] 

8.  Advkbsb      PosaEssioN  —  Possession      of 
Streets— Actions  Against  Citt— Statcttbs 

— APPLlCABII-ITt. 

Ky.  St.  1903,  i  2546,  providing  that  limi- 
tations do  not  run  in  respect  to  an  action  by 
a  city  to  recover  any  street  until  notified  by 
the  par^  in  possession  that  the  possession  will 
l>e  adverse,  applies  not  only  to  actions  brought 
l>y  a  ci^  to  recover  possession  of  a  street,  but 
to  actions  brought  against  a  city  by  a  party 
asserting  that  a  atrip  is  not  a  street. 

Appeal  flrem  Circuit  Court,  Kenton  County. 

TTo  be  officially  reported." 

Actions  by  Maiy  A.  Hall  against  the  city 
of  Covington  and  another,  and  by  W.  S. 
Nowland  and  another  against  Mary  A.  Hall 
and  another.  From  a  Judgment  rendering 
relief  to  plaintiff  in  the  first  action,  and  dis- 
missing the  petition  of  plaintiffs  in  the 
second  action,  defendant,  city  of  Covington, 
hi  the  first  action  and  plaintiffs  in  the  second 
actlcm  appeal.  Judgment  in  each  case  re- 
versed and  remanded. 

F.  J.  Hanlon,  for  appellant  city  of  Cov- 
ington. J.  L  Elllaton  and  Hazelrigg  &  Haz- 
elrigg,  for  appellant  Nowland  &  Ca  W.  O. 
Byrne,  for  appellee. 

HOBSON,  C.  J.  The  city  of  Covington, 
pursuant  to  an  ordinance,  made  a  contract 
with  W.  S.  Nowland  &  Co.  for  the  Improve- 
moit  of  St  Louis  street  from  the  east  side 
of  Oarrard  avenue  to  the  west  side  of  Eld- 
ward  street  Nowland  &  Co.  began  the  work 
imder  the  contract  and  Mary  A.  Hall 
bnragbt  salt  against  them  and  the  city 
charging  that  they  bad  entered  upcm  her 
iwoperty  tearing  away  her  fences,  cutting 
down  her  trees,'  and  otherwise  damaging 
her.  She  alleged  that  the  ground  was  not 
a  street  of  the  city,  bnt  was  her  private  prop- 
erty, and  she  prayed  an  Injunction  and  dam- 
ages fi>r  the  injnry  already  done.  No  in- 
junction was  granted  and  Nowland  &  Co. 
coDtlnoed  with  their  work,  and,  when  they 


finished  their  contract  they  filed  suit  against 
Mrs.  Hall  and  the  city  to  recover  for  the 
work  th^  had  done  under  the  contract  so 
far  as  the  cost  was  apportioned  to  Mrs.  Hall's 
proi^erty,  praying  Judgment  against  the  city 
In  the  event  the  property  was  held  not  liable. 
On  final  hearing,  the  court  held  that  the 
land  Improved  as  St.  Louis  street  was  not  a 
street  but  was  the  private  property  of  Mrs. 
Hall.  He  therenp<»i  adjudged  her  a  per- 
manent Injunction  as  prayed,  dismissing  the 
petition  of  Nowland  &  Co.  against  her  prop- 
erty, and  giving  them  Judgment  against  the 
city  for  the  amount  apportioned  against  it 
From  this  Judgment  the  city  of  Covington 
and  Nowland  &  Co.  have  appealed. 

In  1868  J.  D.  Patch  caused  a  plat  to  be 
made  of  what  Is  known  as  "Patch's  Sub- 
division or  Addition  to  the  City  of  Coving- 
ton," and  had  his  plat  recorded  In  the  connty 
clerk's  office  at  Independence.  Patch's  plat 
which  he  thns  had  recorded  showed  various 
streets  running  out  from  the  Licking  river, 
and  others  at  right  angles  to  them,  cutting 
the  tract  of  land  up  into  sqnares,  which  were 
subdivided  into  lots.  Some  alleys  were  al- 
so laid  down.  The  lots  were  numbered  con- 
secutively. One  of  the  streets,  running  out 
from  the  river,  was  named  "St  Louis  Street" 
One  of  the  cross-streets  named  "Mary 
Street"  situated  near  the  external  boundary 
of  the  tract  Is  marked  "closed"  on  the  plat 
and  nearer  the  river  there  is  for  one  square  a 
dotted  line  on  the  plat  In  St  Louis  Street. 
A  part  of  Clay  street  near  where  Mary 
Street  Intersects  it  Is  also  marked  "closed." 
The  property  of  Mrs.  Hall  lies  on  St  Lou!s 
Street  and  embraces  lot  2  and  half  of  lot 
6;  but  it  lies  a  square  and  a  half  from  the 
point  on  St  Louis  street  where  the  dotted 
line  appears.  Her  boundary  extends  across 
and  Includes  within  it  for  a  square  or  more 
Mary  Street  and  Clay  Street  marked 
"closed"  on  the  plat  What  the  dotted  line 
in  St  Louis  Street  signifies  Is  not  explained  In 
the  evidence,  nor  Is  there  any  explanation  as 
to  the  word  "closed"  written  on  Clay  and 
Mary  streets,  except  so  far  as  it  may  be  In- 
ferred from  the  way  Mrs.  Hall's  property 
Is  situated  and  the  circumstances  shown. 

There  Is  no  proof  that  the  City  of  Coving- 
ton accepted  in  any  way  the  streets  Indicated 
on  the  plat  of  Patch.  In  fact  no  proof  is 
taken  by  the  city,  except  what  Is  shown  by 
the  records,  which  is  as  follows:  In  April, 
1864  a  commissioner's  deed  waa  made  to  W. 
W.  Walker  In  a  suit  in  which  John  D.  Patch 
was  a  party,  for  the  real  estate  embraced  In 
the  plat  referred  to,  and  two  calls  of  this 
deed  are  as  follows:  "Thence  running  south- 
ward, with  said  Southgate's  line,  436t/x(  feet 
to  the  center  of  St  Louis  street  as  platted 
by  said  Patch.  Thence  eastward  with  the 
center  of  said  street  306  feet"  In  August 
1864,  Walker  made  a  deed  to  John  O.  Car- 
lisle for  the  property  which  contains  the 
calls  above  given,  and  In  the  deed  there  is 
also  the  following  language:    "The  consider- 
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ation  hereinbefore  mentioned  Is  for  such 
portion  of  said  ground  incladed  In  said 
boundary  aa  Is  not  dedicated  for  streets  and 
alleys  by  the  plat  of  land  of  said  Patch 
hereinbefore  referred  to." 

On  October  31,  1870,  Carlisle,  pursuant  to 
a  bond  which  be  had  given  In  1866,  conveyed 
to  Mrs.  Hall  the  land  she  holds.  The  prop- 
erty conveyed  Is  described  In  these  words: 
"Beginning  at  a  point  In  R.  Southgate's 
line  at  the  northwest  comer  of  the  lands 
purchased  by  Patch  and  Alexander  from 
Seneca  Austin;  thence  southwardly  along 
the  line  of  said  land  435  feet  and  7  Inches 
to  the  center  of  St.  Louis  street;  thence 
eastwardly  along  the  center  of  said  street 
306  feet;  thence  northwardly  435  feet  and 
7  Inches  to  the  north  line  of  said  Patch 
and  Alexander  purchase ;  thence  westwardly 
with  said  north  line  306  feet  to  the  place 
of  beginning,  being  part  of  the  same  prop- 
erty conveyed  to  the  said  J.  Q.  Carlisle 
by  W.  W.  Walker  by  deed  dated  August 
23,  1864." 

The  proof  for  Mrs.  Hall  is  to  the  effect 
that  she  took  possession  of  the  property  at 
the  time  of  her  purchase  from  John  G.  Car- 
lisle, and  that  she  has  held  it  since;  that 
she  set  her  fences  out  to  the  center  of  St. 
Louis  street  and  has  since  had  the  ground 
inclosed,  cultivating  it  as  her  garden  and 
having  apple  trees  growing  upon  It,  holding 
the  land  in  actual  possession.  It  Is  Insisted 
for  her  that,  after  her  long  possession  of 
the  land,  she  cannot  be  disturbed,  and  limi- 
tation Is  relied  on.  Section  2546  Kentucky 
Statutes  1903  Is  In  these  words:  "The  limi- 
tations mentioned  in  the  first  article  of  this 
chapter  shall  not  begin  to  run  In  respect 
to  actions  by  any  town  or  city  for  the  recov- 
ery of  any  street,  alley,  or  other  public 
easement,  or  any  part  of  either,  or  the  use 
thereof  in  such  town  or  city,  until  the  trus- 
tees, or  the  council  or  the  corporation,  by 
whatever  name  known  or  called,  have  been 
notlfled  In  writing  by  the  party  In  possession, 
or  about  to  take  possession,  to  the  effect 
that  such  possession  will  be  adverse  to  the 
right  or  title  of  such  town  or  city.  Until 
such  notice  is  given,  all  possession  of 
streets,  alleys,  and  public  easemeuts,  or  any 
part  of  either,  la  any  town  or  city,  shall  be 
deemed  amicable,  and  the  person  In  iiosses- 
sion  the  tenant  at  will  of  such  town  or  city." 
It  is  true  this  act  was  passed  in  1878,  and 
after  Mrs.  Hall  had  taken  possession  of  the 
property.  But  It  was  held  in  Bosworth  t. 
aty  of  Mt  Sterling,  13  S.  W.  920,  12  Ky. 
Law  Rep.  157,  that  if  the  city  was  not  barred 
at  the  time  the  statute  was  passed,  the  right 
of  the  par^  claiming  the  street  is  regulated 
by  the  statute.  No  notice  was  given  by  Mrs. 
Hall  pursuant  to  the  statute,  and  therefore 
her  possession  of  the  grotmd  must  be  deemed 
amicable,  if  It  was  a  street 

It  is  Insisted  for  Mrs.  Hall  that  the  ground 
was  not  a  street,  because  it  had  never  been 
accepted  by  the  city,  and  that  therefore  the 


statute  has  no  application.  But  it  will  be  ob- 
served that  Mrs.  Hall  entered  and  claimed 
under  the  deeds  which  referred  to  the  plat 
filed  by  John  D.  Patch,  and  that.  In  the  deeds 
under  which  she  claims  it  fs  expressly  stipu- 
lated that  such  portion  of  the  ground  is  sold 
"as  Is  not  dedicated  tor  streets  and  alleys 
by  the  plat  of  land  of  said  Patch."  These 
deeds  also  call  for  the  streets,  not  only  her 
deed,  but  each  of  the  deeds  of  her  vendors 
calls  for  "St  Louis  Street"  Walker  did  not 
sell  to  Carlisle  the  entire  subdivision,  and 
Carlisle  did  not  sell  to  Mrs.  Hall  ail  of  that 
part  of  the  subdivision  wliich  he  bought 
Every  person  claiming  under  these  deeds  is 
entitled  to  have  the  streets  called  for  by  the 
deeds  respected  as  streets  by  all  other  per- 
sons claiming  under  the  deeds,  and  every 
person  accepting  title  under  these  deeds  Is 
estopped  to  say  that  the  streets  called  for  are 
not  streets.  Mrs.  Hail's  deed  calling  for  St 
Louis  Street,  and  she  having  bought  only 
such  portion  of  the  ground  as  was  not  dedi- 
cated for  streets  and  alleys  on  the  plat,  she 
is  estopped  to  say  that  St  Louis  Street  Is 
not  a  street  In  other  words,  by  the  accep- 
tance of  her  deed  she  is  estopped  to  say  that 
the  city  has  not  accepted  the  street  or  that 
the  ground  is  not  a  street  of  the  city. 

This  question  was  fully  considered  in  the 
case  of  Rowan's  Ex'rs  v.  Portland,  8  B.  Mon. 
232,  where  the  court  said:  "The  fact  that 
the  tow^  was  not  established  by  public 
authority,  but  by  private  acts  of  the  proprie- 
tor of  the  land  and  the  purchasers  of  lots, 
and  the  consequent  fact  that  there  were  no 
public  trustees  to  receive  the  title,  although 
they  left  the  title  in  the  proprietor  so  far  as 
It  was  not  conveyed  by  him  to  the  purcliasers 
of  lots,  did  not  impair  ^ther  his  power  to 
engraft  upon  it  any  trust  or  use  which  might 
be  lawful,  nor  the  obligatory  effect  of 
those  acts  which,  as  already  shown,  did,  la 
fact,  create  a  right  of  use  in  others  and  in 
the  public,  as  to  those  parts  of  the  town 
which,  by  the  plot  or  plan,  were  designated 
for  public  use.  He  held  the  title,  therefore, 
subject  to  this  use  and  as  a  trustee,  was  as 
much  bound  to  uphold  and  maintain  It  as 
public  trustees  would  have  been,  and  Iiad  as 
little  right  to  defeat  or  impair  it  as  they 
would  have  bad.  And  as  the  trust  was  open 
and  notorious,  identified  with  the  origin  and 
existence  of  the  town,  no  grantee,  deriving 
the  title  from  him,  could  hold  it  free  from 
the  trust,  xmtil  by  lapse  of  time  operating 
upon  an  adverse  claim  and  possession,  the 
right  to  the  use  may  have  been  barred." 

This  case  has  been  followed  and  approved 
in  a  number  of  subsequent  cases,  and  the 
rule  laid  down  by  it  is  the  settled  law  of  the 
state.  Were  the  rule  otherwise,  no  person 
could  afford  to  buy  a  lot  in  a  proposed  sub- 
division of  a  town  which  had  been  platted 
off,  for  the  reason  that  he  would  have  no 
certainty  of  access  to  it;  and  the  purpose  of 
the  scheme  of  bringing  the  property  into  use 
by  an  urban  population  might  be  entirely  de- 
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feated.  Wben  a  street  has  been  dedicated  in 
tbla  way  the  dty  may  accept  it  when  it  gets 
ready,  and,  in  the  meantime,  the  owners  of 
the  lots  calling  for  the  streets  are  estopped 
BOt  <mly  as  against  the  other  owners,  bat 
as  against  the  dty,  to  say  that  the  ground 
Is  not  a  street  We  therefore  conclnde  that 
the  gtatnte  of  limitation  is  inapplicable,  and 
that  Mrs.  Hall  acquired  no  title  to  the 
ground  by  her  possession  of  It  Elliott  T. 
LonisTlIle,  90  S.  W.  990,  28  Ky.  Law  Rep.  967. 
Section  2546  Ky.  St  1903  applies  not  only 
to  actions  brought  by  the  city,  but  to  actions 
brought  against  the  city.  It  expressly  pro- 
Tides  when  the  possession  shall  become  ad- 
verse, and  unless  the  statute  Is  complied  with 
there  can  be  no  adverse  possession  of  a 
street  whether  the  action  Is  brought  by  the 
city  or  against  the  city. 

Tiie  Judgment  in  each  case  is  reversed, 
and  the  cause  remanded,  for  a  Judgment  and 
further  proceedings  consistent  ho-ewltb. 


FITZGBBALD  t.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentncky.    Dec.  14, 1006.) 

1.  CouBTS— Sfbciai,    Tbbms— ACTHOaiTT  -  TO 
Cali-. 

TTnder  Ky.  St  1903,  t  964,  authorizing 
■  •"•-"t  courts  to  call  special  terms  when  nec- 
casary  to  transact  the  business,  the  drcult 
ruurt  may  call  a  special  term  for  the  trial  of 
two  persons  jointly  charged  with  murder. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
ToL  13,  Coorts,  |  219.] 

2.  CKnaitAi,  Law— Ohanqb   oi-  Venui— Ap- 
PUCATioH — Atfidavits— Statutes. 

Ky.  St  1903,  I  1096,  provides  that  an  ap- 
plication for  a  change  of  venue  must  be  sup- 
ported by  the  affidavits  of  two  credible  house- 
teepers  of  the  county  in  which  the  action  Is 
pending.  One  charged  with  crime  applied  for 
a  change  of  venue,  because  of  fear  no  one  was 
willing  to  sign  the  supporting  affidavits.  Held, 
that  tlie  court  properly  denied  the  application; 
the  power  of  ue  court  to  grant  a  change  of 
venoe  being  conferred  by  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  14,  Criminal  Law.  i  %1.] 

3.  Sau— CoNTiHCAncB— ABSKnoB  or  Wit- 

HISSES. 

One  charged  with  crime  applied  for  a  con- 
tJaaance  for  the  alMwnoe  of  witnesses  who  he 
ehimed  would  testify,  if  present,  that  they 
were  with  him  eight  miles  distant  from  the 
place  of  the  commiasiOD  of  the  crime  at  the 
time  of  its  commiBsion,  but  he  failed  to  state 
where  the  witnesses'  were  residing  or  might 
be  found.  The  court  issued  process  for  tlie  wit- 
acases  in  the  conn^  where  nie  prosecution  was 
keing  conducted  and  all  adjoining  counties,  and 
the  officers  made  every  effort  to  obtain  their 
pteience,  without  avail.  The  witnesses  had 
not  been  in  the  county  where  the  crime  was 
eaminitted  for  more  thian  a  vear.  The  crime 
wu  commited  in  June,  and  trial  was  bad  a  few 
iMDtiis  later.  Held,  that  the  court  did  not 
{  er  in  refusing  the  application  on  the  theory 
that  It  appeared  that  the  statements  in  the 
kSdaTlt  for  a  continuance  were  false. 

Appeal  from  Circuit  Court  Knox  County. 
"Not  to  be  ofBdally  reported" 
Jesse  Fitzgerald  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.    Affirmed. 


F.  D.  Sampson,  for  appellant.  N.  B. 
Hoys,  Atty.  Oen.,  Chas.  H.  Morris,  and 
Lindsay  Sontb,  for  the  Commonwealth. 

NUNN,  J.  The  appellant  Jesse  Fitzger- 
aid,  and  Amy  Sopher,  were  Jointly  indicted 
in  August  1906,  at  a  special  term  of  the 
Knox  circuit  court  charged  with  the  mur- 
der of  Martha  Broughton,  and  also  with 
conspiracy  to  commit  that  crime.  On  mo- 
tion of  appellant's  counsel,  he  was  granted  a 
separate  trial,  which  resulted  in  his  con- 
viction as  charged,  and  the  death  penalty 
being  Imposed. 

The  evidence  In  tbis  case  discloses  a  most 
atrodous  murder.  Without  going  into  the 
details  of  this  revolting  crime  with  any 
degree  of  particularity,  it  appears  that  short- 
ly after  midnight  about  the  last  of  June, 
1906,  Mrs.  Broughton  was  in  bed  at  her 
home,  some  2%  miles  from  BarbourvIIle, 
when  the  appellant  entered  her  room  through 
a  window,  and  there,  according  to  his  con- 
fessions proved  upon  the  trial,  cut  his  vic- 
tim's throat,  nearly  severing  her  bead  from 
her  body.  He  then  opened  a  trunk  in  the 
room  and  took  therefrom  about  $40  In  money. 
There  was  no  eyewitness  to  the  killing,  ex- 
cept, possibly,  his  accomplice,  who  did  not 
testify;  but  all  the  facts  and  circumstances 
of  the  case,  together  with  the  confessions 
of  the  accused  proved  upon  the  trial,  show 
conclusively  that  he  committed  the  crime. 
The  first  ground  urged  for  reversal  Is 
that  the  court  did  not  have  Jurisdiction  to 
grant  appellant  a  trial  at  the  special  term  of 
the  court  We  are  of  opinion  that  this  con- 
tention is  without  merit  Section  9S4  of  the  - 
Kentucky  Statutes  of  1903  authorizes  the 
circuit  courts  to  call  special  terms  in  certain 
emergencies  for  the  trial  of  civil  and  criminal 
cases.  The  provisions  of  this  section  were 
complied  with  by  the  court  in  calling  the  spe- 
cial term.  This  Question  arose  in  the  cases 
of  Wblte  y.  Commonwealth,  85  S.  W.  753,  27 
Ky.  Law  Rep.  561,  and  Jett  r.  Common- 
wealth, 86  S.  W.  1179,  27  Ky.  Law  Rep.  603, 
and  in  constmlng  section  964  we  upheld  the 
trials  had  under  circumstances  not  unlike 
those  in  this  case. 

The  second  question  presented  is  that  the 
court  erred  In  refusing  to, grant  appellant 
a  change  of  venue.    It  appears  that  appellant 
filed   his  petition,   which   contained   all   the 
statements  and  facts  necessary  to  authorize 
the  change,  but  it  was  unsupported  by  the 
affidavits  of   at  least  two,  or  any,  credible 
housekeepers   of    the   county    In   which   the 
prosecution    wa«    pending.     The    affidavits, 
which,  in  order  to  avail  the  appellant,  should 
have  been  signed  by  two  credible  housekeep- 
ers, were  in  blank.    No  one.  It  aeema,  was 
willing  to  sign  them,  and  the  reason  given 
therefor  is  that  the  residents  of  the  c»unty 
were  afraid  to  do  so.    From  the   opVnVon  ot 
the  trial  Judge  rendered  upon  thU  motion,  tt 
is  evident  that   he  was  Impreaat^  wVtli  the 
truth  of  this  statement  but  deciaed  tliat  he 
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was  powerless  to  grant  the  change  without 
the  required  affldavlta.  In  this  he  was  cor- 
rect The  requirement  that  theoe  affidavits 
must  accompany  such  a  petition  Is  statutory. 
The  only  power  the  court  has  to  grant  a  change 
of  venue  Is  conferred  by  statute,  and  as  the 
appellant  failed  to  comply  with  the  provi- 
sions of  section  1006,  which  prescribe  the 
form  of  the  affidavits  which  must  accompany 
the  petition,  the  court  correctly  overruled 
his  application  for  the  change.  This  resulted 
in  a  hardship  to  the  appellant,  but  the  court 
was  without  discretion  In  the  matter;  the 
Legislature  having  enacted  the  form  of  pro- 
cedure to  be  followed. 

The  third  and  last  ground  urged  for  re- 
versal Is  the  refusal  of  the  court  to  Bostaln 
appellant's  motion  fbr  a  conthiuance  of  the 
<»se  on  account  of  the  absence  of  two  wit- 
nesses, Arnold  Ledbetter  and  Sherman  Moses. 
In  his  affidavit  the  appellant  stated  that  these 
witnesses,  if  present,  would  testify  truthfolly 
that  they  were  with  blm  in  Ely  Hollow, 
which  was  about  eight  miles  from  where  Mrs. 
Brougbton  was  Icllled,  during  the  entire  night 
on  which  it  was  charged  he  took  her  life; 
that  they  played  cards  and  dice  the  greater 
portion  of  that  night,  and  were  not  out  of  each 
other's  company  during  any  portion  thereof. 
He  failed  to  state  in  his  affidavit,  however, 
where  these  witnesses  were  then  residing  or 
might  be  found;  nor  did  he  indicate  that 
there  was  any  reasonable  probability  of  ob- 
taining their  presence  at  a  trial  at  any  future 
time.  The  court  refused  to  grant  the  con- 
tinuance on  this  affidavit,  and  also  declined 
to  permit  appellant  to  read  it  as  the  testi- 
mony of  the  absent  witnesses.  This  court 
has  rqieatediy  held  that  an  affidavit  for  a 
continuance,  filed  by  one  charged  with  crime, 
cannot  be  rebntted  by  counter  affidavita. 
Oenerally  its  tmth  must  be  admitted  on  the 
bearing.  The  lower  court  caused  process  to 
be  issued  for  the  witnesses  named  hi  the  affi- 
davit under  discussion,  both  in  the  county 
where  the  prosecution  was  being  conducted 
and  all  adjoining  counties,  and  by  its  officers 
made  every  effort  to  obtain  their  presonce^ 
but  to  no  avail.    It  then  became  apparoit  to 


the  court  that  the  statonents  contained  In  the 
affidavit  were  false,  and  it  was  simply  a  ruse 
on  the  part  of  the  appellant  to  obtain  a 
continuance.  It  was  made  to  appear  to  the 
court  that  these  parties  had  not  been  in  that 
county  for  more  than  a  year  past,  and,  fur- 
ther, Iiad  not  t>een  heard  of  for  that  length 
of  time.  In  the  case  of  Hughes  v.  Ciommon- 
wealth,  80  S.  W.  197,  26  Ky.  Law  Rep.  21S8, 
in  discussing  an  affidavit  filed  for  a  continu- 
ance, this  court  said:  "If,  though,  the  ac- 
cused sees  proper  to  set  it  out  in  an  affidavit, 
the  court  should  not  be  bound  to  admit  that 
as  true  which  he  imows  is  not  true.  To  do 
so  would  put  the  court  and  the  administra- 
tion of  Justice  virtually  in  the  hands  of  a 
conscienceless  person  accused  of  crime."  In 
the  case  of  Wells  v.  Oommonwealth,  13  S.  W. 
916,  12  Ky.  Law  Rep.  Ill,  this  court  decided 
that  counter  affidavits  to  an  affidavit  for  a 
continuance  were  inadmissible,  but  said :  "It 
is  true  this  rule  should  not  be  so  restricted  as 
to  prevent  the  trial  judge,  where  he  has  rea- 
sonable ground,  from  all  the  circumstances, 
to  believe  that  an  imposition  is  being  attempt- 
ed, or  a  ruse  being  practiced,  trom  ascertain- 
ing whether  the  belief  is  well  founded."  The 
trial  court  should  be  exceedingly  cautious  in 
determining  a  question  like  this,  and  slionld 
grant  a  continuance  on  such  an  affidavit,  un- 
iesti  it  be  made  to  appear  beyond  all  shadow 
of  doubt  that  there  Is  no  basts  for  the  state- 
ments contained  therein,  and  that  a  ruse  is 
t>elng  practiced  upon  the  court  to  secure  a 
continuance.  Under  the  facts  as  disclosed 
by  this  record,  we  do  not  think  the  court 
erred  in  overruling  the  application  for  a  con- 
tinuance. 

We  feel  It  is  but  Justice  to  counsel  who 
represented  the  appellant  by  appointment  of 
the  court  to  say  that  we  think  they  are  in 
no  wise  responsible  for  any  attempt  to  im- 
pose upon  the  court  In  order  to  secure  a 
continuance  of  the  case.  They  are  evidently 
men  of  Integrity  and  honor,  and  their  conduct 
of  the  case  secured  for  the  appellant  as  fair 
and  able  a  presoitatlon  of  his  defense  as  was 
possible  nnder  the  clrcomatances. 

Judgment  affirmed. 
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HOBATH'S  BX'R  t.  WEBSOl'S  ADITB  «t  aL 
(Court  of  Appeals  of  Kentucky.  Dec  15,  1908.) 
L  Wnxs— Xk.KcnoN  to  Task  uhdeb  Wiu^— 

ESTOPFEL. 

Where  one  who  baa  taken  ont  a  policy 
oo  her  brother's  life,  payable  to  her  If  she 
■arrives  him,  otherwise  to  his  executor  or  ad- 
ninistrator,  bequeaths  it  to  one  having  an  insur- 
able Interest  in  his  life,  and  also  devises  real 
state  to  such  brother  for  life,  and  on  the  death 
»f  testatrix  he  takes  possession  of  the  real  estate 
and  received  the  rent  thereof  till  his  death,  his 
election  to  accept  the  devise  estops  lils  adminis- 
trator to  claim  the  proceeds  of  the  policy. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  49,  WUls,   »  2074-2OT8.1 

2.  SamX— CORDITIOH    OF   BBQUUT. 

Though  testatrix  bequeathed  a  policy  on 
the  life  of  her  brother  to  bis  daughter,  on  condi- 
tion that  she  pay  the  expenses  of  his  last  ill- 
new  and  of  his  burial,  and  be  was  killed  in  •& 
locident,  and  was  in  his  co£Sn  when  she  leagued 
of  his  death,  and  the  cost  of  the  funeral  was 
paid  by  the  executor  of  testatrix  without  notice 
to  the  daughter  or  opportunity  to  pay  or  request 
to  do  so,  she  is  entlued  to  the  legacy,  less  the 
cost  of  the  funeral :  there  having  been  no  ex- 
penses of  illness,  and  no  time  for  paying  the  ex- 
pense of  the  funeral  being  fixed  by  the  will,  so 
that  she  is  entitled  to  a  reasonable  time  there- 
for. 

3.  Sake — CShaboes  or  Leoact. 

Under  a  will  bequeathing  a  policy  <m  the 
life  of  testatrix's  brother  to  his  daughter,  on 
condition  that  she  pay  the  expenses  of  his  last 
fllness  and  of  his  burial,  and  directing  that  the 
premioms  on  the  policy  be  paid  by  her  executor 
ODt  of  her  estate,  the  legacy  is  not  charged  with 
the  reimbursement  of  tne  estate  for  premiums 
paid. 

[Ed.  Note.— For  cases  in  iioint,  see  Oent  Dig. 
toL  49,  Wills,  I  2142.] 

Appeal  from  Circait  Court,  Jefferson  Conn- 
ty,  Chancery  Branch,  Second  Division. 

"To   be    officially    reported." 

Action  ty  Fredrica  R.  Morath's  executor 
against  Ferdinand  Weber's  administrator  and 
others.  From  the  Judgment,  plaintiff  and 
other  parties  appeal.    Reversed  and  remanded. 

Lane  &  Harrison,  for  appellants.  W.  D. 
Orabb,  Lloyd  W.  Gates,  A.  M.  Sea,  Jr., 
ud  Isaac  T.  Woodson,  for  appeUe«s. 

SETTLE,  3.  On  December  1,  1894,  Fred- 
rica R.  Moratta  obtained  of  the  New  York  Life 
Innirance  Company  a  policy  of  Insurance  on 
the  life  -of  her  brother,  Ferdinand  Weber, 
for  the  sum  of  $1,000,  payable  to  her  If  she 
inrvlved  the  insuied,  otherwise  to  bis  ex- 
enitors,  administrators,  or  assigns,  upon  the 
receipt  and  approval. by  the  company  of  the 
jmofs  of  bis  death,  provided  the  policy 
tbonld  then  be  In  force.  The  annual  premi- 
um on  the  policy  was  $87.60,  payable  Decem- 
ber ist  each  year  daring  the  life  of  the 
Insured,  and  the  first  premium  was  paid' by 
fredrica  R.  Morath  December  1,  1894,  at 
vhich  time  the  policy  was  delivered  to  her. 
Fredrica  R.  Morath  died  In  Jefferson  county 
in  March,  1895,  testate.  Her  will,  which 
had  been  written  January  1,  1895,  was  ad- 
mitted to  probate  by  the  Jefferson  county 
court,  and  at  the  nine  time  the  appellant  H. 

e8S.W.— 21 


C.  Hess,  named  In  the  will  as  executor,  duly 
aualifled  In  that  capacity.  The  will  contains 
the  following  provision;  "I  direct  that  the 
premiums  on  the  policy  of  Insurance  in  my 
favor  upon  the  life  of  my  brother,  Ferdinand 
Weber,  be  regularly  paid  out  of  my  estate, 
and  by  my  executors,  and  on  the  death  of 
my  brother,  Ferdinand  Weber,  the  money 
realized  from  said  policy  of  Insurance  will 
be  paid  over  to  and  receipt  taken  therefor 
from  Mary  Miller,  nCe  Weber,  the  daughter 
of  my  brother,  Ferdinand  Weber.  This  be- 
quest Is  upon  the  express  condition  that  the 
said  Miller  in  the  Judgment  of  the  execu- 
tors of  this  will  takes  good  care  of  and  pro- 
vides for  her  father,  Ferdinand  Weber,  dur- 
ing his  last  Illness  and  pays  the  expense 
thereof,  as  well  as  his  funeral  expenses.  But 
in  the  event  that  the  said  Mary  Miller  falls 
to  comply  with  the  above  condition,  then 
the  said  sum  so  realized  from  said  Insurance 
Is  to  be,  whoi  collected,  paid  out  by  my  said 
executors  to  either  my  daughter,  Theresa 
Haag,  or  to  my  brother  Henry  Weber,  which- 
ever one  of  the  two  last  named  takes  good 
care  of  and  provides  for  my  brother,  Ferdi- 
nand Weber,  during  his  last  Illness  and  pays 
the  expenses  thereof,  as  well  as  his  funeral 
expenses,  and  in  the  event  that  my  daughter, 
Theresa  Haag,  takes  good  care  of  and  pro- 
vides for  my  brother,  Ferdinand  Weber,  dur- 
ing his  last  Illness  and  pays  the  expenses 
thereof,  as  well  as  his  funeral  expenses,  and 
thereby  becomes  entitled  to  said  insurance 
money,  then  and  in  that  event  It  is  my 
wish  and  will  that  said  Insurance  mon^  Is 
to  be  held  by  H.  O.  Hess,  in  trust  for  the 
sole,  separate  and  excluBlve  use  of  my 
daughter,  Theresa  Haag,  free  from  the  con- 
trol and  marital  rights  of  any  husband  she 
now  has,  or  may  hereafter  have,  and  to  be 
Invested,  controlled  and  managed  by  H.  C. 
Hess,  for  the  sole,  separate  and  exclusive  use 
of  my  said  daughter  for  and  during  the  term 
of  her  natural  life  with  remainder  to  her 
children  and  In  the  event  that  the  said  Mary 
Miller  does  not,  nor  does  the  said  Henry 
Weber,  nor  Theresa  Haag,  take  good  care  of, 
or  provide  for  my  brother,  Ferdinand  Weber, 
during  his  last  Illness,  nor  pay  the  expense 
thereof,  nor  the  expenses  of  his  funeral,  then 
and  in  that  event  the  said  Insurance  money 
Is  to  pass  under  the  succeeding  clause  of 
this  will."  That  clause  of  the  will  above  re- 
ferred to  provides  that  after  certain  specific 
devises  and  bequests  all  the  residue  of  the 
testatrix's  estate,  real  and  personal,  shall 
vest  in  the  executor  of  her  will.  In  trust  for 
the  separate  use  of  her  daughter  and  only 
child,  Theresa'  Haag,  for  life,  with  remainder 
to  the  children  of  her  body,  of  whom  she 
has  seven,  all  infants.  The  will  also  con- 
tains this  devise:  "I  will  to  my  brother, 
Ferdinand  Weber,  for  and  during  the  term 
of  his  natural  life  and  for  his  maintenance 
and  support,  the  improvements  and  buildings 
on  and  the  rear  ba(f  of  the  lot  of  land  on 
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the  east   side   of  Jackson   street,   between 
Chestnut  and  Gray  streetSL" 

tJpon  the  death  of  Fredrlca  R.  Moratb, 
her  brother,  Ferdinand  Weber,  took  posses- 
sion of  the  real  estate  devised  him  and  re- 
ceived the  rents  thereof  until  his  death  In 
July,  1904,  which  resulted  from  his  being 
run  over  by  a  street  car.  As  there  was  no 
protracted  tllness  preceding  his  death,  no 
expense  was  Incurred  by  Theresa  Haag,  Mary 
Miller,  or  Henry  Weber  on  that  accoimt,  but 
Theresa  Haag  caused  the  executor  of  her 
mother's,  will  to  defray  his  burial  expenses, 
amounting  to  $186.50,  which  sum  he  paid  out 
of  the  Income  arising  from  the  estate  de- 
vised him  in  trust  by  the  will  of  Fredrlca 
R.  Morath  for  the  use  of  Theresa  Haag.  The 
executor,  as  directed  by  the  will  of  Fred- 
rlca R.  Morath,  annually  paid  to  the  New 
York  Life  Insurance  Company  the  premlimi 
of  $37.50  on  the  policy  of  Insurance  Issued 
upon  the  life  of  Ferdinand  Weber  until  the 
death  of  the  Insured.  The  aggregate  amount 
of  the  premiums  so  paid,  with  Interest,  was 
$450.  Soon  after  the  death '  of  Ferdinand 
Weber  the  executor  prepared  the  necessary 
proof  thereof,  which  he  presented  to  the  in- 
surance company,  and  demanded  payment 
of  the  amount  of  the  policy  on  Weber's  life. 
The  company,  however,  declined  to  accede 
to  this  demand  because  the  Insurance  was 
about  the  same  time  demanded  of  it  by  ap- 
pellee A.  M.  Sea,  Jr.,  as  administrator  of 
the  estate  of  Ferdinand  Weber.  Mary  Mil- 
ler, the  only  child  of  Ferdinand  Weber,  and 
his  sole  heir  at  law,  also  notified  the  Insur- 
ance company  that  she  claimed  the  proceeds 
of  the  policy  on  her  father's  life.  The  ex- 
ecutor of  the  will  of  Fredrlca  R.  Morath 
thereupon  instituted  this  action  against  the 
Xew  York  Life  Insurance  Company  to  re- 
cover the  amoimt  of  the  policy  in  question. 
A.  M.  Sea,  as  administrator  of  the  estate  of 
Ferdinand  Weber,  deceased,  Mary  Miller, 
Henry  Weber,  Theresa  Haag,  and  the  seven 
children  of  the  latter,  were  all  made  defend- 
ants. The  Insurance  company  by  answer  ad- 
mitted its  liablity  for  the  amount  of  the 
policy  and  paid  the  money  Into  court,  ask- 
ing that  the  several  claimants  be  required  to 
litigate  their  rights  to  same,  which  was 
done  by  the  filing  of  appropriate  pleadings  on 
the  part  of  each,  followed  by  the  taking  of 
proof  In  the  fjorm  of  depositions.  Upon  final 
hearing  the  chancellor  entered  Judgment,  dis- 
tributing the  proceeds  of  the  policy  by  ap- 
propriating $636.50  thereof  to  the  executor 
of  Frederica  R.  Moratb  in  satisfaction  of 
the  premiums  paid  by  him  on  the  policy  dur- 
ing the  life  of  Ferdinand  Weber,  and  interest 
on  same,  and  the  burial  expenses  of  the  lat- 
ter, also  the  additional  sum  of  $24.86  to  pay 
the  costs  of  the  action,  which  left  of  the 
proceeds  of  the  policy  $338.06,  and  this  sum 
was  directed  to  be  paid  to  A.  M.  Sea,  Jr., 
administrator  of  the  estate  of  Ferdinand 
Weber,  deceased.  The  appellants  H.  C.  Hess, 
executor  of  the  will  of  Fredrlca  R.  Morath, 


and  Theresa  Haag  and  her  (diildren,  except- 
ed to  the  Judgment  because  It  did  not  direct 
the  payment  to  the  executor  of  the  entire 
proceeds  of  the  policy  in  controversy,  and 
It  was  likewise  excepted  to  by  appellees  A.  M. 
Sea,  Jr.,  administrator  of  the  estate  of  Fer- 
dinand Weber,  and  Mary  Miller,  because  it 
directed  the  payment  of  any  part  of  the  pro- 
ceeds of  the  policy  to  the  executor  of  the  will 
of  Frederica  R.  Moratb,  and  all  the  parties 
named  appealed. 

It  is  contended  by  appellants  that  the  ac- 
ceptance by  Ferdinand  Weber  of  the  devise 
contained  In  the  will  of  Fredrlca  R.  Morath, 
deceased,  and,  his  enjoyment  thereof  until  his 
death,  invested  the  executor  with  absolute 
title  to  the  proceeds  of  the  policy  In  ques- 
tion for  the  use  and  benefit  of  Theresa  Haag, 
and  that  tbe  legal  effect  of  such  election  on 
bis  part  operates  as  an  estoppel  to  the  claim 
made  by  bis  administrator  and  heir  at  law 
to  the  proceeds  of  the  policy.  Ordinarily  one 
who  has  accepted  a  benefit  under  a  will  can- 
not be  allowed  to  disappoint  It,  but  must  con- 
cede full  effect  to  "the  dispositions  thereof; 
and  this  rule  Is  api«x>ved  by  the  numerous 
authorities  cited  by  apjtellant's  counsel,  some 
of  which  apply  to  a  state  of  case  where  the 
beneficiary  of  the  policy  elects  to  take  under 
the  will.  If  it  be  conceded  that  Mrs.  Mo- 
rath could  not  by  will  dispose  of  the  policy 
on  ber  brother's  life  to  one  who  bad  not  an 
Insurable  Interest  In  his  life,  and  that  by 
reason  thereof  the  devise  of  the  policy  to  her 
own  daughter  was  void,  as  the  will  first  de- 
vised the  policy  to  Mary  Miller,  the  daughter 
of  the  Insured,  who  certainly  had  an  Insur- 
able Interest  In  his  life.  If  this  devise  can 
be  upheld,  beyond  question  the  election  of 
the  Insured  to  accept  the  devise  under  his 
sister's  will  would  operate  as  an  estoppel  to 
the  claim  made  by  his  administrator  to  tbe 
proceeds  of  the  policy,  though  such  an  elec- 
tion might  not  operate  as  an  estoppel  as  to 
one  having  no  insurable  hiterest  In  the  life 
of  his  intestate,  because  to  allow  It  to  go  to 
the  latter  would  be  violative  of  the  public 
policy  of  tbe  state.  The  policy  provides  that 
it  should  be  paid  to  Mrs.  Morath  if  she  sur- 
vives her  brother,  the  Insured,  but  other- 
wise to  his  estate  or  assigns.  Wboi  tbe  in- 
sured elected  to  take  under  Mrs.  Morath's 
will,  he  was  estopped  to  deny  Its  full  effect  In 
every  other  particular,  unless  to  do  so  would 
be  to  violate  some  statute  or  the  public  jwlicy 
of  the  state. 

It  will  be  conceded  that  to  allow  the  assign- 
ment of  a  policy  to  one  having  no  Insurable 
Interest  In  tbe  life  of  an  Insured  would  be 
against  public  policy,  but  that  question  can- 
not arise  in  this  case  if  the  devise  of  the 
policy  by  the  will  of  Mrs.  Morath  to  Mrs.  Mil- 
ler, the  daughter  of  the  Insured,  is  sustain- 
ed; for  It  would  be  such  an  assignment  as 
the  Insured  himself  mlg^t  legally  have  made, 
and.  If  so,  the  personal  representative  of  the 
insured  ought  to  be  estopped  from  denying 
the  validity  of  such  an  assignment  of  the  poll- 
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<-7,  becaoBe  It  is  In  no  sense  In  contravention 
of  the  public  policy  of  the  state.  Mrs.  Moratb, 
itying  an  Insurable  Interest  In  the  life  of 
her  brother,  effected  a  valid  contract  of  In- 
snrance  on  his  life  for  her  own  benefit.  She 
kept  It  alive,  as  did  her  estate  after  her 
death,  for  several  years.  She  provided  In 
her  will.  In  effect,  that  he  should  have  cer- 
tain of  her  estate  npon  the  condition  that  he 
Tield  to  her  a  part  of  bis  own  estate,  vis., 
the  boieflt  of  his  life  insurance  for  his  own 
dSD^to',  who  had  an  Insurable  Interest  In 
his  life.  Such'a  disposition  of  the  policy  by 
Mrs.  Morath,  as  she  was  survived  by  the  In- 
sured, would  have  passed  nothing  to  her  de- 
visee. If  the  Insured  had  declined  to  take  the 
devise  made  him  by  her  will,  but  he  did  not 
decline  it,  and,  having  accepted  it,  bis  per- 
sonal representative  cannot  assert  claim  to 
the  policy  as  against  Mrs.  Miller  holding  under 
the  same  will  and  having  had  an  insurable 
interest  In  the  life  of  the  insured.  Smart 
V.  Easley,  5  J.  J.  Marsh.  215 ;  Morrison  v.  Flet- 
cher, 84  S.  W.  648,  27  Ky.  Law  Rep.  124; 
Blgelow  on  Estoppel,  503,  504;  1  Pom.  Eg.  I 
742;  Hugblien  v.  Hnghllen,  87  Ky.  353,  7 
3.  W.  647.  What  are  Mrs.  Miller's  rights 
Tinder  the  will  of  her  aunt,  Mrs.  Morath? 
The  policy  was  bequeathed  her  upon  the  con- 
dition that  she  pay  the  expense  of  her  father's 
last  illness  and  those  attending  his  bnrlal. 
Aa  his  death  occurred  suddenly,  the  only  ex- 
pense that  could  have  been  defrayed  by  her 
was  that  of  bis  burial.  According  to  the 
evidence  she  went  to  see  his  remains  and  to 
attend  the  burial  as  soon  as  notified  of  bis 
death.  She  found  bis  body  shrouded  and  in 
the  cofSn.  After  the  burial  the  cost  thereof 
was  paid  by  the  executor  of  her  aunt's  will, 
wltbont  notice  to  her.  She  had  no  oppor- 
tunity to  pay  it,  and  was  not  requested  to  do 
'!o.  The  will  does  not  fix  the  time  for  her 
paying  the  expense  of  her  father's  burial,' 
and  she  therefore  had  a  reasonable  time  to 
do  so,  and  may  do  so  out  of  the  proceeds  of 
the  policy  if  adjudged  entitled  to  It  under 
her  aunt's  will.  The  executor  of  the  will  of 
Fredrica  Morath  Is  entitled  to  be  repaid  out 
of  the  proceeds  of  the  policy  the  amount  of 
Ferdinand  Weber's  bnrlal  expenses  paid  by 
him.  which  Is  admitted  to  be  $186.50,  but  no 
good  reason  has  been  suggested  for  his  being 
reimbursed  out  of  the  proceeds  of  the  policy, 
the  premiums  which  by  direction  of  Mrs. 
Morath's  will  he  paid  thereon  to  the  Insur- 
ance company.  The  will  bequeaths  the 
policy  or  its  proceeds  to  Mrs.  Miller  upon 
the  condition  that  she  pay  the  burial  ex- 
penses of  the  insured.,  and  also  any  expense 
that  might  be  incurred- by  or  on  account  of 
his  illness,  but  no  other  condition  Is  imposed 
by  Its  provisions.  On  the  contrary,  it  dear- 
ly manifests  the  purpose  of  the  testatrix 
to  provide  against  a  lapsing  of  the  policy 
by  directing  the  executor  to  pay  the  preml- 
nnm  out  of  her  estate.  This  requirement  was 
prompted  by  the  same  affection  that  provid- 
ed a  support  oat  of  the  donor's  estate  for  her 


aged  and  afflicted  brother,  and  but  for  which 
he  would  have  been  a  burden  npon  bis 
daughter,  Mrs.  Miller,  who  was  already 
charged  with  the  support  of  her  mother, 
from  whom  the  father  had  separated.  If 
Mrs.  Morath  had  contemplated  or  Intended 
that  her  estate  should  be  reimbursed  by  her 
niece  for  the  premiums  the  executor  was  di- 
rected to  pay  on  the  policy.  It  would  have 
been  both  natural  and  reasonable  that  the 
requirement  to  that  effect  would  have  been 
inserted  In  her  will  along  with  those  that 
were  Intended  to  exact  of  the  niece  the  pay- 
ment of  the  expenses  of  her  father's  Illness 
and  burial.  The  fact  that  Mrs.  Miller  was 
by  her  father's  sudden  and  accidental  death 
relieved  of  any  expense  resulting  from  a 
last  illness  should  not  Invalidate  the  bequest 
of  the  insurance  money  to  her.  If  one  of  the 
conditions  imposed  by  the  will  was  left  to 
be  performed  and  may  yet  be  performed  by 
her,  viz.,  the  payment  of  her  father's  burial 
expenses.  What  differ^ice  can  it  make  that 
they  were  first  paid  by  the  executor  of  the 
will,  if  she  repays  it  to  the  executor,  and 
why  not  out  of  the  proceeds  of  the  policy 
as  well  as  with  any  other  money  of  her 
own?  Will  It  not  be  sufflclent  and  as  much  a 
compliance  with  the  condition  Imposed  by  the 
win  as  If  she  had  paid  it  directly  to  the 
undertaker  by  whom  her  father's  remains 
were  interred?  Its  payment  by  her  Is  all 
that  Is  required  by  the  will  to  entitle  her  to 
the  Insurance  money,  and  we  are  firmly  of 
the  opinion  that  in  adjudging  her  entitled  to 
the  proceeds  of  the  policy  we  but  carry  out 
the  wishes  of  her  aunt  as  generously  express- 
ed in  the  will. 

Judgment  reversed  on  both  the  original  and 
cross  appeal,  and  cause  remanded  for  the 
entwing  of  such  a  decree  as  will  conform  to 
this  opinion. 


RATMBR  V.  TRUSTEES  WHITE  SCHOOL 
DIST.   NO.   18,    EDMONSON    COUNTX. 

(Court  of  Appeals  of  Kentucky.    Dec.  14,  1906.) 

JCDGMENTs— Res  Jitoicata. 

Where  a  contractor  sued  the  trustees  of 
a  school  district  for  a  balance  due  on  a  build- 
ing, and  secured  a  judgment,  from  which  no 
appeal  was  taken,  and  after  failure  to  satisfy 
the  judgment  on  a  levy  of  execution  he  brought 
suit  in  tbe  circuit  court  to  enforce  a  lien  or 
for  other  relief,  the  trustees  could  not  Interpose 
the  defense  that  they  had  built  the  school- 
house  without  authority,  as  such  defense  should 
have  been  interposed  In  the  prior  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  |  1132.] 

Appeal  from  Circuit  Court,  Edmonson  Coun- 
ty. 

"To  be  officially  reijorted." 

Action  by  J.  N.  Raymer  against  the  trus- 
tees of  the  White  School  District  No.  18, 
Edmonson  County.  From  a  Judgment  for 
defendanit.  plaintiff  appeals.    Reversed. 
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Milton  daib,  M.  M.  Logan,  and  Ora  E. 
Haxellp,  for  appellant 

HOBSON,  a  J.  In  tfae  year  1888  the  tnu- 
tees  of  White  School  District  No.  18  of  Ed- 
monson made  a  contract  with  J.  N.  Raymer 
to  furnish  the  material  and  build  a  school- 
hoase  for  the  district,  at  the  price  of  $326. 
He  built  the  house  in  compliance  with  the 
contract,  and  they  paid  him  thereon  the  fol- 
lowing sums:  $50.33,  October  1,  1888;  $5a50, 
June  3,  1899;  $80.93,  November  3,  1900;  and 
$63.82,  December  2,  1901.  They  refused  to 
pay  the  balance  of  his  debt,  and  on  June  26, 
1906,  he  instituted  suit  in  the  Edmonson 
quarterly  court  against  the  school  district, 
and  at  the  July  term  of  that  court  obtained 
a  judgment  against  the  school  district  for  the 
balance  of  his  debt,  with  interest  and  costs. 
Ezecntion  was  Issued  on  the  Judgment,  and 
returned  "No  property  found."  He  then  filed 
this  suit  in  the  Edmonson  circuit  court,  al- 
leging that  he  had  a  lien  on  the  house  and 
lot,  and  praying  that  the  lien  be  enforced, 
or.  If  he  was  not  entitled  to  that  relief,  that 
he  be  adjudged  the  possession  of  the  house, 
and  all  proper  relief.  The  circuit  court 
sustained  a  demurrer  to  bis  petition  and  dis- 
missed the  action.  From  this  Judgment,  he 
appeals. 

The  ruling  of  the  circuit  court  seems  to 
have  been  based  upon  the  idea  that  the  trus- 
tees in  building  the  scboolhouse  were  proceed- 
ing under  the  statute  authorizing  them  to 
make  a  levy  to  pay  for  It,  without  submitting 
to  the  people  the  creation  of  an  indebtedness 
in  excess  of  the  revenues  of  that  year.  This 
would  have  been  a  good  defense  for  the  trus- 
tees in  the  original  action  which  was  brought 
against  them  to  recover  the  debt,  and,  when 
Judgment  went  against  them  in  the  quarter- 
ly court,  they  might  have  taken  an  appeal 
from  the  Judgment  of  that  court  and  pre- 
sented this  matter  to  the  circuit  court  on 
appeal.  But  when  they  did  not  do  this,  and 
allowed  the  Judgment  of  the  quarterly  court 
to  become  final,  it  Is  a  bar  to  any  further 
litigation  as  to  the  Justice  of  the  claim 
against  the  district  In  Hardwicke  v.  Young, 
110  Ky.  604,  62  S.  W.  10,  It  waa  held  that 
a  Judgment  dismissing  a  suit  to  restrain 
the  collection  of  school  taxes,  brought  upon 
the  ground  that  the  plaintlfrs  property  was 
not  taxable  in  the  district  was  a  bar  to  a 
subsequent  action  by  the  plaintiff  to  enjoin 
the  collection  of  the  same  taxes  on  the 
groimd  tbat  they  were  imposed  In  violation 
of  the  Constitution,  as  It  was  the  duty  of 
the  plaintiff  to  present  in  one  suit  all  mat- 
ters touching  the  validity  of  the  taxes  sought 
to  be  enjoined.  The  principle  settled  In  that 
case  is  conclusive  here.  Whether  the  dis- 
trict was  liable  upon  the  contract  with 
Raymer  was  a  question  necessarily  involved 
In  the  suit  in  the  quarterly  court  Whatever 
d^ense  the  district  had  to  the  claim  should 
have  been  presented  then.  If  for  any  reason 
Its  defense  was  not  made  in  the  quarterly 


court  It  might  have  appealed  to  the  dicolt 
ooort  and  there  put  in  its  defense,  as  on 
such  appeals  the  case  is  to  be  tried  da 
novo.  But  it  was  incumbent  on  the  court  to 
decide,  when  suit  was  brought  upon  the 
claim,  whether  it  was  a  just  claim  against 
the  district  and  when  the  court  entered  a 
Judgment  in  favor  of  the  plaintiff  against  the 
district  this  was  a  conclusive  determination 
tliat  plaintiff's  claim  was  Just 

It  Is  true  that  under  tbe  Constitution,  a 
district  or  municipality  cannot  (;reate  a  lia- 
bility in  excess  of  the  revenues  provided  for 
the  year,  and  that  the  municipality  cannot 
afterwards  assume  the  liability.  But  some 
court  must  decide  whether  the  district  be- 
came indebted  beyond  the  revenue  provided 
for  the  year,  without  the  assent  of  two-thlrda 
of  the  voters  voting  at  an  election  held  for 
tbat  purpose ;  and  when  this  question  is  once 
decided,  whether  the  decision  is  erroneous  or 
not  It  is  binding,  unless  set  aside  In  prop- 
er proceeding.  An  erroneous  Judgment  may 
be  reversed  on  appeal.  A  collusive  Judgment 
or  one  obtained  by  fraud,  may  be  opened 
upon  petition.  But  so  long  as  the  judgment 
stands,  it  is  conclusive  as  to  every  matter 
of  defense  which  was  pleaded  In  the  action, 
or  which  should  properly  have  been  pleaded. 
The  section  of  the  Constitntion  referred  to 
does  not  change  the  rule  of  res  adjndicata. 
The  district  when  sued  upon  a  claim  against 
it  must  make  its  defense  as  any  other  llti* 
gant  and,  if  it  falls  to  do  this,  the  Judg- 
ment rendered  against  it  is  binding  upon 
it  so  long  as  it  remains  In  force.  Just  as  it 
would  be  against  any  other  litigant  Were 
the  rule  otherwise,  the  district  might  In  flie 
first  suit  offer  half  of  Its  .evidence,  and 
when  sued  on  the  judgment  plead  the  same 
facts  It  had  pleaded  before  and  offer  the 
evidence  it  failed  to  produce  on  tbe  first 
trial.  No  Judgmmt  against  It  could  be  final, 
and  Its  day  In  court  would  have  no  end 
upon  such  a  construction  of  the  Constitution. 
There  must  be  an  end  of  litigation.  A  party 
when  sued  on  a  debt  must  present  all  the  de- 
fenses to  It  he  has,  and  be  must  in  that  ac- 
tion introduce  all  his  proof.  A  litigant 
who  has  capacity  to  sue  and  be  sued  is 
bound  by  a  judgment  although  he  may  not 
have  properly  presented  his  defense,  and 
public  corporations  are  no  exception  to  the 
rule. 

We  therefore  conclude  that  the  jusldce  of 
Raymer's  claim  cannot  be  litigated  in  this 
action,  so  long  as  the  judgment  of  the  quar- 
terly court  remains  In  force.  He  has  no 
lien  on  the  house,  he  has  no  right  to  remove 
the  house  from  the  lot;  but  upon  the  facts 
stated  in  the  petition,  under  the  prayer  for 
general  relief,  he  is  oititled  to  a  Judgment 
requiring  tbe  trustees  to  levy  a  tax  to  pay 
the  claim. 

The  judgment  Is  reversed,  and  cause  re- 
manded for  further  proceedings  consistent 
herewith. 


Digitized  by 


Google 


Ky.) 


CBAFTON  T.INGE. 


325 


CRAFTOK  et  al.  ▼.  INOB  et  kL 
(Oonrt  of  Appeal*  of  Eentncky.    Dec.  12,  1006.) 

1.  DsscBifT     AHD     Distribution— Advance- 
ments—SumciBwoY  OF  Evidence. 

ESridence  held  to  show  that  a  conTeynnce 
made  to  a  daughter  and  her  husband  waa  in- 
tended aa  an  advtmcement  to  her  and  not  in 
consideration  of  a  porchaaa  price  mentioned  in 
the  deed. 

2.  Witnesses  —  Competenct  —  Conveksation 
Har  with  Deceased  Person. 

UniVr  tli«  ex]]res8  provisiona  of  Cir.  Code 
Prac.  I  60G,  limiting  the  competency  of  testi- 
mony concerning  converaationa  and  transactions 
liad  with  persons  since  deceased,  plaintiff  could 
not  show  that,  in  a  conversation  had  between 
liim  and  decedent,  services  to  be  performed,  etc., 
were  agreed  upon  as  tha  consideration  for  a 
otmveyance  of  land  made  by  decedent  to  himself, 
where  no  other  person  was  present  at  the  con- 
versation and  no  one  interested  in  the  estate 
testified  against  plaintiff  in  reference  thereto. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  SO,  Witnesses,  {  664.] 

3.  Same— Persons  Intebbstbd  in  Estate. 

Plaintiffs  claimed  that  the  consideration  for 
land  conveyed  to  them  by  decedent  was  the  per- 
formance of  services,  etc.  Decedent's  widow 
testified  that  the  conveyance  was  made  as  an 
advancement.  Held  that,  since  her  property 
rights  could  not  be  affected  by  plaintiffs'  claim, 
her  evidence  was  not  embraced  by  Civ.  Code 
Prac.  {  606,  permitting  a  person  to  testify  as 
to  transactions  with  a  decedent  when  one  in- 
terested in  bis  estate  shall  have  testified  against 
■ach  person  with  reference  thereto. 

rE^.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  S  71S.] 

4  Same. 

Civ.  Code  Prac.  g  606,  permits  a  person  to 
testib'  as  to  transactions  with  a  decedent  when 
one  interested  in  his  estate  shall  have  testified 
against  such  person  with  reference  thereto. 
Weld,  that  plaintiff  could  not  make  his  testimony 
■s  to  a  transaction  with  a  decedent  competent 
by  eliciting  as  new  matter,  on  cross-examination, 
testimoDy  against  himself  as  to  the  transaction 
from  one  Interested  in  the  estate. 

(Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
T«S.  50.  Witnesses,  H  714-717.] 

C  Deeds  —  Consideration  —  Conclusive- 
ness ov  Recitai,. 

The  recital  of  the  consideration  in  a  deed 
is  not  conclusive  evidence  of  its  truth,  as  it 
may  be  shown  by  verbal  testimony  or  by  circum- 
stances that  the  recited  consideration  is  not  tme. 

Appeal  from  Circuit  Conrt,  Henderson 
Ooonty. 

"To  be  ofiBclally  reported." 

Action  by  M.  L.  Inge  and  another  against 
P.  F.  Grafton  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.     Reversed. 

Tlios.  E.  &  E.  E.  Ward,  for  appellants.  W. 
P.  McClaln,  for  appellees. 

CAJRBOIX,  O.  M.  I4.  Inge  and  bis  wife, 
wlio  was  a '  daughter  of  M.  J.  Cr^fttm. 
brought  tbis  suit  for  a  division  of  the  lands 
of  Crafton.  The  widow  and  the  other  chil- 
dren in  the  answer  sought  to  charge  Inge  and 
Us  wife  witli  $1,400,  the  value  of  92  acres 
of  land  deeded  to  them  in  1884  by  M.  J.  Craf- 
ton, alleging  that  the  same  was  an  advance- 
ment to  his  dangliter,  Mrs.  Inge.  The  chan- 
cellor adjudged  that  tbis  land  was  purchased 
by  them  £rom  U.  J.  Crafton,  and  therefore 


conld  not  be  considered  an  advancement. 
The  only  question  to  t>e  determined  Is  wheth- 
er or  not  this  land  should  be  charged  as  an 
advancement 

M.  J.  Crafton  died,  leaving  surviving  bim 
his  widow,  a  daughter,  Mrs.  Inge,  who  mar- 
ried in  1882  when  she  was  about  19  years  of 
age,  and  two  other  children,  both  of  whom 
are  living.  He  owned  at  the  time  of  bis 
daughter's  marriage,  and  at  his  death,  a  good 
farm,  and  was  a  prosperous,  industrious  busi- 
ness man.  Inge,  previous  to  the  marriage, 
Iiad  worked  fbr  him,  and  afterwards  be 
and  bis  wife  lived  with  Mr.  Crafton  for 
some  15  montlis.  In  January,  1884,  for  the 
recited  consideration  of  $1,400  cash  in  band 
paid,  M.  J.  Crafton  conveyed  to  Inge  and 
his  wife  the  land  in  controversy,  but  they 
did  not  bave  the  deed  recorded  until  1903, 
and  after  the  death  of  Mr.  Crafton.  Inge 
does  not  claim  tliat  any  cash  consideration 
was  paid  for  the  land,  but  his  contention  Is 
that  it  was  paid  for  by  giving  to  Mr.  Oraf- 
ton  the  proceeds  of  the  place  and  his  serv- 
ices for  two  years  immediately  succeeding 
bis  marriage,  which  services  and  the  profits 
of  the  place  were  equal  in  value  to  $1,400. 
The  evidence  to  the  contrary  Is  that  this  land 
was  given  to  Inge  and  his  wife  as  an  ad- 
vancement, and  that  the  $1,400  mentioned  in 
the  deed  was  Inserted  as  the  valne  of  tbe 
land  at  that  time,  and  tbe  price  at  which  It 
should  be  charged  as  an  advancemoit,  and 
tbere  Is  no  dispute  about  the  proposition  that 
tbe  land  when  deeded  to  Inge  and  wife  waa 
worth  that  price.  It  does  not  appear  that 
Crafton  had  any  kindlier  feelings  for  Mrs. 
Inge  than  for  bis  other  children,  or  that  he 
intended  to  make  any  substantial  differ- 
ence between  Ills  children  In  the  distribution 
of  bis  estate.  Unless  this  land  is  charged 
to  Mrs.  Inge  as  an  advancement,  she  will  re- 
ceive from  the  estate  $1,400  more  than  either 
of  the  other  children.  If,  however,  the  land 
was  actually  bought  and  paid  for  by  Inge, 
It  would  be  unjust  and  Improper  to  charge 
bis  wife  witta  It  in  the  settlement  of  the 
estate.  The  evidence,  which  we  have  care- 
fully examined,  leaves  tbe  Impression  that 
that  this  land  was  conveyed  to  Inge  and 
bis  wife  by  Mr.  Crafton  as  an  advancement 
and  not  in  consideration  of  the  purchase 
price  mentioned  in  the  deed,  and  we  will 
proceed  to  state  briefly  the  reasons  that  in- 
duce us  to  reach  this  conclusion.  Two  years 
before  the  land  was  conveyed,  Inge  had  mar- 
ried the  daughter  of  Crafton,  who  was  bis 
oldest  child.  Inge  had  no  property  of  conse- 
quence, and  tbe  marriage  was  not  agree- 
able to  Mr.  Crafton,  but  after  tbe  marriage 
took  place  they  continued  to  live  at  his  home, 
and  it  is  reasonable  to  assume  that  he  de- 
sired to  help  bis  daughter  In  some  substan- 
tial way,  and  with  this  object  In  view  con- 
veyed to  tbem  jointly  this  land,  inserting  as 
the  purchase  price  $1,400  to  show  the  valne 
of  the  land,  rather  than  what  was  paid  for 
It    If  tbe  deed  had  been  made  to  Inge  alone. 
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there  would  be  more  force  In  the  proposition 
that  he  purchased  the  land,  and  the  fact  that 
the  conveyance  was  to  him  and  his  wife 
strengthens  the  conclusion  that  It  was  Intend- 
ed as  a  gift  to  his  daughter.  Nor  is  this  pre- 
sumption overcome  by  the  fact  that  the  deed 
recites  a  cash  consideration  of  $1,400,  it  be- 
ing admitted  by  Inge  that,  as  a  matter  of 
fact,  no  cash  consldoratlon  was  paid,  and, 
when  It  is  considered  that  Mr.  Crafton  was  a 
capable,  active,  industrious  business  man,  It 
is  not  reasonable  to  assume  that  he  would 
have  been  willing  to  give  Inge,  as  a  busi- 
ness proposition,  $1,400  for  his  services  for 
two  years,  although  Inge  might  In  addition 
have  given  to  him  all  that  he  made  on  the 
farm  during  those  years.  The  land  cultivat- 
ed by  Inge  belonged  to  Mr.  Craftoo,  and  out 
of  the  proceeds  of  his  labor  he  received  a 
support  for  himself  and  family;  and,  al- 
though there  is  testimony  to  the  efTect  that 
Ills  services  were  worth  each  year  $600  to 
$700,  we  do  not  feel  authorized  to  adjudge 
that  he  paid  as  the  purchase  price  for  this 
tl.ind  the  sum  of  $1,400.  The  fact  that  Inge 
did  not  have  the  deed  recorded  during  the 
lifetime  of  Mr.  Crafton  lends  color  to  the 
theory  that  he  did  not  buy  the  land,  as  it 
is  not  usual  for  persons  who  have  bought 
and  paid  for  land  to  retain  the  deed  con- 
reying  it  for  a  long  period  of  time  without 
having  It  put  to  record. 

If  the  testimony  of  Inge  is  incompetent, 
there  is  no  evidence  in  the  case  aside  from 
the  recital  in  the  deed  as  to  what  considera- 
tion, if  any,  was  paid,  and  it  is  manifest  that 
Inge's  testimony  is  not  competent.  Section 
606  of  the  Civil  Code  of  Practice  provides: 
"  *  *  *  No  person  shall  testify  for  him- 
self (d)  concerning  any  verbal  statement  of, 
or  any  transaction  with,  or  any  act  done 
or  omitted  to  be  dmie  *  *  *  .by  one  wlio 
is  •  *  *  dead  when  the  testimony  is  of- 
fered to  be  given,  (e)  except  for  the  purpose 
and  to  the  extent  of  affecting  one  who  is 
living,  and  who,  when  over  fourteen  years  of 
age  and  of  sound  mind,  heard  such  state- 
ments, or  was  present  when  such  transac- 
tion took  place,  or  when  such  act  was  done 
or  omitted,  unless:  *  *  *  (c)  The  deo»- 
dent,  or  a  representative  of,  or  some  one  in- 
terested in  his  estate,  sliall  have  testified 
against  such  person  with  reference  thereto. 
•  •  •  "  No  person  was  present  when  the 
conversation  with  Mr.  Orafton  related  by 
Inge  took  place,  nor  had  any  person  interest- 
ed in  the  estate  testified  against  Inge  with 
reference  to  the  statements.  The  widow  tes- 
tified that  the  land  was  given  to  her  daugh- 
ter as  an  advancement,  and  at  her  sugges- 
tion it  was  deeded  to  both  of  them  jointly. 
Mrs.  Craftoo,  howevo:,  is  not  interested  in 
the  estate  except  to  the  extent  of  the  prop- 
erty given  her  under  the  statutes  of  descent 
and  distribution  and  those  relating  to  dow- 
er, and  her  rights  in  respect  to  this  property 
cannot  be  diminished  or  enlarged  by  the  claim 
asserted  by  Inge.    So  far  as  her  property 


rights  are  CMicemed,  they  will  be  the  same 
whether  Inge  succeeds  or  not,  and  therefore 
her  evidence  is  not  embraced  by  the  Code 
provision  authorizing  a  "person  to  testify  as 
to  transactions  with  the  decedent  when  some 
person  Interested  in  Ills  estate  shall  have  tes- 
tified against  such  person  with  reference 
thereto."  The  language,  "some  one  interested 
in  his  estate,"  has  reference  to  a  person 
whose  property  rights  will  be  in  some  way 
affected  by  the  declarations  made  by  the  de- 
cedent to  the  person  asserting  a  claim 
against,  or  interest  in,  his  estate.  When  a 
person  who  has  an  Interest  In  the  estate,  an- 
tagonistic to  that  of  the  person  asserting  a 
claim  against  it,  testifies,  then  such  person 
may  give  testhnony  in  his  own  belialf.  But 
for  the  saving  of  this  exception  in  the  Code 
a  person  asserting  a  claim  against  an  es- 
tate would  be  placed  at  a  disadvantage,  and 
his  claim,  however  Just,  might  be  defeated 
by  the  evidence  of  persons  directly  inter- 
ested In  overthrowing  it.  To  relieve  this 
hardship,  the  saving  clause  in  the  Code  was 
inserted.  Charles  Crafton,  a  son  of  M.  J. 
Crafton,  testified  that  he  heard  his  father 
say  that  he  gave  this  02  acres  of  land  to  Inge 
and  his  wife,  but  this  testimony  was  brought 
out  as  new  matter  on  the  cross-examination 
by  counsel  for  Inge,  and  consequently  did 
not  authorize  Inge  to  testify  with  reference 
to  It  as  a  person  asserting  a  claim  against 
an  estate  will  not  be  permitted  to  make  tes- 
timony by  persons  interested  in  the  estate  for 
the  purpose  of  testifying  himself  as  to  trans- 
actions with  the  decedent 

The  recital  of  the  consideration  in  the  deed 
Is  not  conclusive  evidence  of  its  truth,  as  It 
may  l>e  shown  by  verbal  testimony  or  by 
circumstances  that  the  recited  consideration 
was  not  true.  Engieman  y.  Craig,  2  Bush, 
424;  Louisville  B.  Co.  v.  Neafus,  83  Ky.  53, 
18  S.  W.  1030. 

As  we  have  reached  the  conclusion  tliat  no 
valuable  consideration  was  paid  for  the  land, 
it  must  under  the  statute,  be  charged  to 
Mrs.  Inge  as  an  advancement  Therefore  the 
Judgment  is  reversed,  with  directions  to  the 
lower  court  to  proceed  In  conformity  with 
this  opinion. 


JOIiLY  V.  MILLER. 
(Court  of  Appeals  of  Kentucky.    Dec.  14, 1906.) 

1.  Afpeai.  —  Decision  on  Mebits  —  Apfkai. 
FBou  Decision  on  Deicubbeb. 

On  appeal  from  a  decision  ou  a  demurrer 
to  a  complaint  In  a  suit  to  aet  aside  a  deed, 
where  all  the  pleadings  are  before  the  court, 
the  merits  of  the  case  should  be  passed  upon. 

2.  liuitation  of  aotionb  —  aoobual  of 
Right  of  Action  Against  Tbubteb— OjlN- 
ckllation  of  deed. 

Defendant  was  appointed  administrator  of 
the  estate  of  his  brother  and  was  authorized 
by  the  heirs  to  compiontiae  claims  belonging  to 
the  estate  and  also  given  a  power  of  attorney 
to  sell  and  convey  real  estate.  Babsequently 
on  ITebruary  20,  1802,  plaintllf,  an  heir,  sold 
and  conveyed  to  defendant  lila  entire  interest  in 
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the  estate.  Jannary  1,  1902.  defendant  resigned 
•9  administrator,  and,  April  '26,  1904,  plaintiff 
broasht  soit  to  set  aside  his  conveyance  for 
frand  and  compel  an  accounting.  At  the  time 
of  bringing  suit  defendant's  successor  as  ad- 
ministrator had  not  made  a  final  settlement  of 
his  accounts.  Held  that,  as  plaintiffs  convey- 
ance on  Febmary  20,  1892,  terminated  the  trust 
relationship  between  the  parties,  the  statute  of 
limitadona  limiting  the  time  for  the  bringing 
of  this  action  began  to  run  on  that  date,  and 
was  not  suspended  until  defendant  or  his  suc- 
cessor had  made  a  final  settlement, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  S3,  Limitation  of  Actions,  {  505.] 

3.  SAme. 

Wfaeneyer  a  trustee,  whether  the  trust  be 
created  by  power  of  attorney  or  by  appoint- 
ment as  guardian,  executor,  or  administrator, 
repudiates  the  trust  and  asserts  title  to  the 
sDbiect  of  the  trust,  the  statute  of  limitations 
begins  to  ran  when  a  knowledge  of  the  repudia- 
tion is  brought  home  to  the  cestui  qui  trust. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vd.  33,  Limitation  of  Actions,  {}  506-508,  510.] 

4.  CA!fCELLATION     OJ     InSTBUMBNTS  —  ADDI- 

noKAt  Reuef— Conveyance  TO  Adminis- 

IRATOB. 

An  heir,  who  has  conveyed  his  interest  in 
the  estate  to  the  administrator  and  subsequently 
fues  to  set  aside  the  deed  for  fraud  and  asks  for 
an  accounting,  cannot  require  an  accounting  un- 
til the  conveyance  is  set  aside. 

5.  LnriTATiON  of  AonoNS  —  Pleadihq  in 
Avoidance  of  Defense. 

Where  defendant,  in  addition  to  traversing 
the  alligations  of  the  petition,  pleads  the  stat- 
ute of  limitations  and  plaintiS  joins  issue  there- 
on, the  traverse  of  the  plea  of  limitations  is 
bad  and  interposes  no  real  defense  to  the  plea. 
[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.   33,   limitation  of  Actions,   I   694.] 

&  Sake— Deitdbbeb  Raibino  Defense. 

Statute  of  limitations  as  a  defense  cannot 
be  raised  by  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  liimitation  of  Actions,  g§  670-672.] 

7.  AwrjiL  —  Habmijcss  Ebbob  —  Sustainino 
Deuurbeb. 

Defendant  pleaded  statnte  of  limitations, 
and,  after  plaintiff's  demurrer  had  been  over- 
ruled, he  traversed  the  affirmative  allegations 
ot  the  answer,  and  ttiereafter  filed  an  amended 
petition  to  which  defendant  demurred  on  the 
(round  of  limitations.  Pending  the  demurrer  an 
answer  was  filed  and  demurrer  thereto  inter- 
posed, and,  pending  the  demurrer,  a  reply  was 
filed.  Defendant  withdrew  his  answer  to  the 
amended  petition  and  renewed  his  demurrer  to 
the  amended  petition,  which  demurrer  was  sus- 
tained. Held  that,  while  the  demurrer  to  the 
amended '  petition  should  have  been  sustained, 
the  reply  to  the  plea  of  limitations  was  bad, 
and  the  conrt  on  the  pleadings  as  a  whole 
should  have  rendered  the  judgment  which  it 
did 

[Ed.  Note.— For  cases  )n  point,  see  Cent  Dif. 
vol.  3,  Appeal  and  Error,  f  4034] 

Appeal  fitom  Clrcnlt  Conrt,  Breckinridge 
County. 

"To  be  officially  r^orted." 

Suit  by  Huston  H.  Jolly  against  Matblas 
Miller  to  set  aside  a  deed  and  cconpel  an 
accounting.  Jndgment  for  defendant,  and 
plaintiff  appeals.    AfSrmed. 

Ueicer  &  Mercer,  for  appellant  Murray 
*  Hurray,  for  appellee. 

LASSINO,  J.  In  July,  1888,  James  Miller, 
*■  wealthy  bachelor,  and  a  member  of  one  of 
tte  most  prominent  families  in  Breckinridge 


counly,  died,  leaving  no  will,  and  his  large 
estate  passed  by  descent  to  his  brothers  and 
sisters  and  the  chlldr«i  of  such  as  were  dead, 
as  his  only  heirs  at  law.  Mathlas  Miller,  one 
of  bis  brothers^  was  appointed  and  qualified 
as  administrator  of  his  estate,  and  he  was  al- 
so, by  writing  signed  by  the  heirs  at  law 
of  the  estate  of  James  Miller,  deceased,  au- 
thorized to  compromise  any  and  all  claims 
belonging  to  said  estate  with  the  debtors, 
when,  in  his  Judgment  It  would  be  to  the 
best  interest  of  said  heirs  so  to  do.  This 
authority  to  adjust  and  ccHupromise  claims 
was  given  hlln  on  March  9,  1S89,  and  he 
was  thereafter,  on  the  15th  day  of  December, 
1891,  given  a  power  of  attorney  by  all  the 
heirs  of  James  Miller,  deceased,  authorizing 
blm  "to  sell  and  convey  In  fee  simple,  and 
by  deed  of  general  warranty,  for  such  price 
and  upon  such  terms  of  credit,  and  to  such 
person  or  persons,  as  he  should  think  fit, 
the  whole  or  any  part  of  the  lands  and  real 
estate  that  belong,  or  may  hereafter  belong, 
to  the  estate  of  James  Miller,  deceased.  Said 
lands  and  real  estate  are  situated  In  the 
counties  of  Breckinridge,  Hancock  and  Ohio." 
Acting  under  his  power  and  authority  as 
administrator  and  agent,  Mathias  Miller  pro- 
ceeded with  the  settlement  of  the  estate 
until  1892,  when  Huston  H.  Jolly,  on  the 
20th  day  of  February  of  that  year,  sold  and 
conveyed  by  deed  to  him,  for  the  sum  of  $240 
cash,  his  entire  Interest  in  and  to  the  es- 
tate of  James  Miller,  deceased,  which  consist- 
ed of  an  undivided  one  sixty-fourth  Interest, 
and  Is  described  In  the  deed  as  follows: 
"All  my  Interest  in  the  estate  of  James  Mil- 
ler, deceased,  consisting  of  lands,  personal- 
ty and  nyixed  estate  of  every  kind,  char- 
acter and  description.  Said  lands  are  situat- 
ed as  follows:  About  430  acres  on  Sinking 
creek,  in  Breckinridge  county;  about  250 
acres  near  Gloverport,  same  county;  about 
260  acres  near  Hardinsbnrg,  same  county; 
about  94  acres  Imown  as  the  'J.  Morris  land,' 
same  cotmty;  about  86  acres  known  as  the 
'PuUlam  land,'  near  Hardinsburg;  about  186 
acres  near  Ruth's  Station  on  the  L.  H.  & 

W.  B.  R.,  same  county;   about acres 

near  Olendeane  Station,  same  county;  about 
117  acres  known  as  'Newman  land,'  same 
county;  about  100  acres  known  as  'O.  Dowell 
land,'  same  county;  about  86  acres  known  as 
'William  Hlnton  land,'  same  county;  about 
96  acres  known  as  "Fisher  land,'  near  Clover- 
port,  same  county;  about  90  acres  near 
North  Fork  of  Rough  Bridge,  same  county; 
about  40  acres  near  O.  Lawrence,  same  coun- 
ty; about  126  acres  near  J.  Matthews;  about 
40  acres  near  Sam  Johnson's;  about  126 
acres    known    as    'Fraize    Horsley    farm'; 

about acres  near  Bewleyvlile;    about 

3  lots  In  Hardinsburg;  3  lots  in  Cloverport 
The  following  In  Hancock  county:  About  152 
acres  known  as  the  'Farmer  land,'  and  about 
340  acres  known  as  the  "Pate  land,'  and  all 
other  lands  that  said  decedent  may  have 
owned  at  his  death,  or  that  may  since  hav« 
been  purchased  for  the  benefit  of  the  estate." 
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Matblaa  Hlller,  abont  the  time  of  this  con- 
veyance, bought  out  several  of  the  other  heirs 
at  law  of  James  Miller,  deceased.  He  con- 
tinued in  the  management  of  the  business 
of  the  estate,  making  settlements  with  the 
county  court  from  time  to  time,  nnt^  the 
Ist  day  of  January,  1902,  when,  having  been 
elected  county  Judge  of  Breckinridge  county, 
he  resigned  his  trust  as  administrator  of  the 
estate  of  James  MlUer,  deceased,  and  was 
succeeded  by  James  W.  Miller,  a  nephew,  who 
Is  now  acting  as  administrator,  and  Is  pro- 
ceeding with  the  settiement  of  the  estate. 
On  April  26,  1S04,  Huston  H.  Jolly  filed  his 
suit  in  the  Breckinridge  circuit  court  seek- 
ing to  have  the  deed  of  conveyance  from 
himself  to  Mathlas  Miller  rescinded  and 
canceled,  and  to  compel  Mathlas  MlUer  to 
account  to  him  fOr  such  sums  of  money  as 
he  would  have  received  in  the  settlement 
oC  bis  uncle  James  Miller's  estate,  subject 
to  a  credit  of  $240,  the  amount  which  he 
had  received  at  the  date  of  the  execution 
of  said  conveyance.  He  alleges  in  his  peti- 
tion that  the  deed  of  conveyance  was  pro- 
cured from  him  tlirough  fraud,  deceit,  and 
misrepresentations  of  his  uncle  Mathlas,  in 
whom  he  had  unlimited  and  absolute  confi- 
dence. The  defendant  demurred  to  the  pe- 
tition, and,  the  demurrer  being  overruled,  be 
answered,  admitting  his  qualification  as  ad- 
ministrator, his  appointment  as  agent  to  set- 
tie  and  adjust  all  claims  and  sell  and  convey 
real  estate,  and  admitting  the  purchase  of 
plalntifCs  interest  in  the  estate,  but  denying 
that  the  conveyance  was  procured  through 
fraud  or  misrepresentations,  or  that  plaintiff 
had  not  been  paid  the  full  value  of  his  in- 
torest  in  the  estate,  and  pleading  the  stat- 
ute of  limitations  hi  bar  of  plaintlfTs  right 
to  recover.  Plaintiff  demurred  to  the  plea 
in  bar,  and,  the  demurrer  being  overruled, 
plaintiff  filed  his  reply  traversing  the  af- 
firmative allegations  of  the  answer.  There- 
after plaintiff  offered  to  file  an  amended  pe- 
tition, which  he  was,  over  the  objection  of 
the  defendant,  permitted  to  file.  A  demur- 
rer was  interpioaed  to  this  petition  as  amend- 
ed, and,  pending  the  demurrer,  answer  was 
filed,  to  which  a  demurrer  was  interposed, 
and,  pending  this  demurrer,  a  r^Iy  was 
filed  traversing  the  affirmative  matter  in 
the  answer  to  the  amended  petition.  De- 
fendant, having  withdrawn  this  answer  to 
tlM  amended  petition,  renewed  his  demurrer 
to  the  petition  as  amended,  and  the  court, 
upon  final  hearing,  sustained  this  demnrrer 
to  the  petition  as  amended,  and,  plaintiff 
declining  to  plead  further,  the  petition  was 
dismissed,  and  plaintiff  appeals. 

There  is  but  one  question  In  this  case 
raised  by  the  pleadings  which  it  will  be 
necessary  to  determine,  and  that  is,  is  the 
plea  of  the  statute  of  limitations  interposed 
by  the  defendant  a  bar  to  plaintiff's  right 
of  recovery?  It  is  the  contention  of  appellee 
that,  immediately  upon  the  execution  of  the 
deed  by  appellant  on  February  20,  1892,  the 
tatnte  of  Umltati<ms  began  to  run,  and  that 


upon  that  date  appellee  ceased  to  act  as  ad- 
ministrator of  the  estate  of  his  deceased 
brother  for  the  benefit  of  appellant,  and 
ceased  to  act  as  agent  for  appellant  In  the 
settiement  of  the  estate  of  James  Miller,  de- 
ceased; and  that  appellant's  cause  of  action, 
if  he  bad  any,  accrued  to  him  at  once  upon 
the  execution  and  delivery  of  the  deed  by 
him  to  his  uncle,  Mathlas  Miller,  and  th« 
payment  to  him  by  Mathlas  Miller  of  the 
$240  consideration  for  said  conveyance.  Ap- 
pellant contends  with  much  earnestness  and 
zeal  that  the  statute  of  limitations  did  not 
begin  to  run  against  him  upon  the  execution 
of  said  deed,  and  has  not  yet  beg^m  to  run 
against  him,  and  will  not  begin  to  run  until 
after  Mathlas  MlUer,  or  James  W.  Miller, 
who  succeeded  him,  has  made  a  final  and 
complete  settlement  of  his  accounts  as  admin- 
istrator of  the  estate  of  James  Miller,  de- 
ceased; that  Mathlas  Miller  occupies  a 
trust  relation  toward  appellant,  and  that  he 
cannot  deal  with  him  to  the  disadvantage  of 
his  cestui  que  trust;  and  that  the  trustee 
cannot  repudiate  the  trust  and  put  the  stat- 
ute of  limitations  in  force  before  he  has  made 
a  full,  final,  and  complete  settiement  of  bla 
trust  estate. 

Appellee  Insists  that  the  sole  question  for 
determination  is  whether  or  not  the  trial 
court  erred  in  sustaining  the  demurrer  to  the 
petition  as  amended,  and  in  dismissing  the 
petition  upon  plalntllTB  failure  and  refusal 
to  plead  further;  while  appellant  contends 
tbat,  as  the  entire  record— all  of  the  plead- 
ings in  the  case — is  now  before  this  court, 
the  merits  of  the  case  should  be  passed  upon 
and  settied  by  this  court  We  are  of  opinion 
that  the  contenti<m  of  appellant  is  correct; 
that,  the  pleadings  all  being  before  us,  we 
should  pass  upon  the  merits  of  the  questions 
involved  in  this  suit,  and  to  tbat  end  it 
will  be  first  necessary  to  determine  from 
the  pleadings  the  character  of  the  tmst 
created  by  the  powers  of  attorney  and  the 
appointment  of  Mathlas  Miller  as  adminis- 
trator of  the  estate  of  his  deceased  brother. 
Is  the  trust  created  by  his  appointment  and 
qualification  as  administrator,  and  his  ac- 
ceptance of  the  powers  of  attorney  author- 
izing him  to  settie  and  adjust  claims  and 
to  sell  and  dispose  of  the  real  estate^  a 
continuing  subsisting  trust?  If  not,  when 
did  it  cease  to  be  snch?  Appellee  contends 
that  it  Is  not,  as  to  appellant  and  has  not 
been  since  the  20th  day  of  February,  1892; 
that  the  relationship  of  trustee  and  cestui 
que  trust  between  appellee  and  api>ellant 
ceased  absolutely  on  that  date;  and  that  the 
statute  of  limitation  commenced  to  run 
against  appellant  on  that  day.  Wood  on 
Umitation  lays  down  this  rule:  "When  the 
trust  is  repudiated  by  clear  and  unequivocal 
acts  and  words  of  the  trustee,  who  claims 
to  hold  the  trust  property  as  his  own,  and 
such  repudiation  and  claim  are  brought  to 
the  beneficiary  in  such  a  manner  that  he  is 
called  upon  to  assert  bis  equitable  right, 
the  statute  of  llmltatlona  will  begin  to  nm 
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from  tlie  time  aucb  repudiation  and  claim 
came  to  Uie  knowledge  of  the  ben^daiy." 
And  farther:  "It  1b  undoubtedly  true  (gen- 
erally) that,  aa  agalnet  the  trustee  of  an 
actual,  expresfa,  or  subsisting  trust,  the  stat- 
ute does  not  begin  to  ruu  against  the  bene- 
ficiary ontll  the  trustee  has  openly,  to  the 
knowledge  of  the  beneficiary,  renounced,  dis- 
claimed, or  repudiated  the  trust"  Undoubt- 
edly appellant  knew  on  the  20th  of  February, 
1892,  that  from  that  time  forth  appellee 
would  hold  the  Interest  which  he  had  that 
day  bought  of  appellant  In  the  estate  of  his 
ancle,  not  as  trustee,  but  as  his  own,  and 
fliat  he  would  no  longer  account  to  appel- 
lant as  agent  or  trustee  or  administrator, 
but  that  he  would  hold,  manage,  and  control 
the  interest  in  the  estate  of  James  Miller, 
deceased,  covered  by  said  deed,  as  his  own 
bidlrldual  property,  and  appellant  must  have 
known  that,  so  long  as  that  deed  remained 
In  force  and  efTect,  be  bad  no  right,  UUe,  or 
claim  to  any  part  of  the  estate  of  his  de- 
ceased uncle,  and  that,  so  far  as  he  was  con- 
cerned, the  fiduciary  relations  between  him- 
self and  his  uncle  Mathtas  Miller,  acting  In 
either  his  cnpadty  as  administrator  or  agent, 
bad  cedsed. 

In  t>>e  case  of  Ohenault  t.  Qulsenberry,  S7 
8.  W.  234,  22  Ky.  Law  Rep.  T9,  this  court 
said  that  a  deed  executed  by  a  trustee  as  trus- 
tee, after  the  property  had  been  conveyed 
by  the  cestui  que  trust  to  the  trustee,  was 
void,  because  tiie  conveyance  of  the  prop- 
erty by  the  beneficiary  to  the  trustee  revoked 
tite  power  of  attorney  under  which  the  trus- 
tee became  trustee.  Under  the'  authority  of 
the  role  laid  down  in  the  Cbenault  Case, 
gnpra,  the  power  of  attorney  executed  by 
the  plaintiff  to  his  uncle  Mathlas  Miller  au- 
thorizing him  to  sell  the  real  estate  belonging 
to  the  estate  of  bis  deceased  uncle  in  which 
he  had  an  interest,  and  to  settle  and  adjust 
debts  due  and  owing  to  the  estate,  was 
wholly  revoked  upon  the  execution  of  his 
deed  on  February  20,  1892,  and,  as  that  deed 
passed  his  entire  Interest  In  both  the  realty 
ind  personalty,  it  likewise  severed  the  trust 
relation  existing  between  himself  and  his 
nnde  Mathlas  by  virtue  of  the  appointment 
and  qualification  of  his  said  uncle  as  admin- 
istrator of  the  estate  of  James  Miller,  de- 
ceased. In  the  case  of  StiUwell,  etc.,  v. 
Leavy,  eta,  84  Ky.  385, 1  S.  W.  588,  this  court 
nld:  "VCbe  proposition  that  the  trustee  of 
ui  espress  trust  cannot  throw  off  bis  alle- 
giance to  his  beneficiary  and  acquire  a  right 
to  the  trust  property  by  adverse  holding  for 
the  period  prescribed  by  the  statute  of  limita- 
Uona,  unless  bis  acts  are  so  open  and  notori- 
ong  as  to  take  notice  home  to  the  beneficiary. 
Is  denied."  In  tbis  case  the  court  recognizes 
tbe  doctrine  that,  if  the  title  to  the  property 
It  claimed  by  the  trustee,  and  that  fact  is 
known,  then  tbe  statute  of  limitations  does 
apply,  and  this  doctrine  applies  to  nil  express 
trasts,  regardless  of  bow  tbe  relationship 
wag  created.  In  tbe  case  of  Mitchell  &  Co. 
T.  Berry,  etc,  1  Meta  619,  tbis  court  said: 


"Wbere  a  cestui  que  trust  desires  to  avoid  m 
sale  of  his  estate  at  which  tbe  trustee  baa 
become  the  purchaser,  he  must  apply  to  chan- 
cery in  a  reasonable  time  after  be  has  knowl- 
edge of  the  facts  which  impeach  the  sale^ 
or  he  will  be  presumed  to  have  acquiesced." 
In  this  case  the  guardian  ad  litem  had  pur- 
chased tbe  property  at  a  public  sale,  and, 
while  it  was  held  that  the  relation  did  not 
constitute  blm  trustee,  yet  tbe  court  said: 
"If  it  were  admitted  that  tbe  guardian  ad 
litem  was  in  the  position  of  trustee,  yet  the 
plalntiflFs  would  not  be  entitied  to  relief, 
*  *  *"  because  the  court  found  that  the 
beneficiary  had  knowledge  of  the  transaction, 
and,  although  in  the  possession  of  that  knowl- 
edge, had  waited  an  unreasonable  length  of 
time  before  inutltutlng  bis  suit.  The  doc- 
trine seems  now  to  be  well  settled  that,  when- 
ever the  trustee,  whether  the  trust  be  created 
by  powers  of  atiomey  or  by  appointment  as 
guardian  or  executor  or  administrator,  re- 
pudiates tbe  trust  and  asserts  title  to  tbe 
subject  of  the  trust,  and  a  knowledge  of  this 
act  of  repudiation  is  brought  home  to  tbe 
cestui  que  trust,  then  tbe  statute  of  limita- 
tions begins  to  run.  In  tbe  case  of  Hall  v. 
Ditto  (Ky.)  12  S.  W.  942, 11  Ky.  Law  Rep.  667, 
one  John  Adams  held  a  tract  of  land  as  trus- 
tee of  certain  children  of  David  Adams,  David 
having  conveyed  the  land  to  him  as  trustee 
for  the  children.  Tbe  trustee  traded  some  ne- 
groes to  one  of  the  cestuls  qui  trustent  for  her 
Interest  in  tbe  land,  and  thereafter  conveyed 
tbe  land  to  one  Hall.  Tbe  court  held  that 
the  statute  of  limitations  applied,  because 
the  cestui  que  trust  had  knowledge  of  tbe 
trustee's  claiming  to  own  the  land.  The 
court  said:  "This  certainly  amounted  to  an 
open  renunciation  of  tbe  trust  created  by  tbe 
deed,  and  a  notorious  and  open  claim  ad- 
versely to  her  Interest  in  the  land-  Unques- 
tionably, tbe  statute  then  began  to  run 
against  the  cestui  que  trust"  In  Helm's 
Ex'r  V.  Rogers,  81  Ky.  570,  the  court  said: 
"Admitting,  therefore,  that  this  case  presents 
what  would  be  an  express  and  continuing 
trust  were  not  limitation  and  payment  plead- 
ed, we  are,  nevertheless,  of  the  opinion  that 
from  tbe  fact  that  the  continuance  of  the  re- 
lation of  trustee  was  openly  denied  upon  the 
ground  of  payment  of  tbe  trust  fund  to  tbe 
cestui  que  trust  <iud  she  acquiesced  in  the  as- 
sertion of  payment  for  eight  years,  and  long 
after  the  trustee  was  dead  and  the  means  and 
evidence  of  payment  was  lost  or  obscured,  she 
Is  not  entitled  to  active  Interference  of  a  court 
of  conscience,"  eto.  In  Smick's  Adm'r  v.  Bes- 
wick'B  Adm'r,  113  Ky.  447,  68  S.  W.  439,  the 
case  of  Helm  v.  Rogers  is  quoted  with  ap- 
proval. In  the  case  of  Robinson's  Committee 
V.  Elam's  Ex'r,  90  Ky.  300,  14  S.  W.  84,  and 
Berry  v.  Berry's  Adm'r  (Ky.)  22  S.  W.  654,  15 
Ky.  Law  Rep.  865,  this  court  held  that  limita- 
tion began  to  run  from  the  time  the  beneficiary 
could  bring  suit  to  enforce  the  trust  In  the 
case  of  Hoffert  etc.,  v.  Miller,  reported  in  86 
Ky.  572,  6  S.  W.  447,  this  court  held  that  one 
could  not  set  aside  a  deed  of  land  for  fraud. 
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nor  maintain  an  action  tberefor,  where  the 
deed  was  executed  more  than  10  years  be- 
fore the  action  was  brought,  during  which 
time  the  plaintiff  was  of  full  age.  In  the- 
case  of  McRoberts  t.  Oameal  (Ky.)  44  S.  W. 
442,  this  court  said :  "While  this  court  looks 
with  extreme  disfavor  upon  purchases  by 
fiduciaries  of  their  cestuis  que  trustent,  in 
this  case  the  sale  by  one  party  was  not  to  the 
trustee,  but  to  an  outsider,  and  the  other  par- 
ty liad  slept  too  long  upon  his  rights."  In 
the  case  of  Ck)Tington  &  L«ex.  Ry.  Oo.  v.  Bow- 
ler's Heirs,  9  Bush,  483,  this  court  said: 
"The  cause  of  action,  if  one  exists,  accrued 
when  Bowler  finally  and  decisively  repudiated 
the  claim  of  appellant  and  asserted  title  In 
himself.  The  limitation  to  actions  of  this 
cliaracter  is  five  years."  Under  the  rule  laid 
down  in  the  authorities  cited,  the  cause  of  ac- 
tion accrued  at  once  to  appellant  upon  the 
execution  by  liim  of  the  deed  to  his  uncle 
Mathlas  Miller. 

Api)ellant  had  on  right  or  claim  to  an  ac- 
counting until  he  could  succeed  in  having  the 
sale  of  his  interest  in  his  uncle's  estate  set 
aside  as  a  fraudulent  transaction.  By  the 
terms  of  his  deed  he  had  parted  with  what- 
ever interest  he  had  in  the  estate  of  bis  uncle 
James  Miller,  both  real  and  personal.  As 
long  as  that  deed  stands  uncanceled.  It  Is  a 
binding  contract  upon  appellant,  and  be  Is 
estopped  from  claiming  or  asserting  any  In- 
terest in  the  estate  of  lils  uncle  James.  Ap- 
pellant charges  that  the  deed  was  procured 
tlu*ough  fraud  and  deception  practiced  upon 
him  by  his  uncle,  who  was  bis  agent,  and  in 
whom  he  had  great  confidence.  For  wrongs 
of  this  cliaracter  the  law  affords  adequate 
r-'Mef  if  one  feeling  himself  aggrieved  does 
not  "sleep  too  long  upon  his  rights."  The 
statute  (section  2619,  Ky.  St  1903)  says  that 
the  extreme  limit  of  this  delay  may  be  10 
years,  and  that,  after  the  lapse  of  that  length 
of  time,  no  action  can  be  successfully  main- 
tained for  such  reiief.  The  wrong  complain- 
ed of.  If  any,  was  done  on  February  20, 
1892,  Appellant  failed  to  complain  until 
the  :i6th  of  April,  19u^  more  than  12  years 
after  the  date  of  the  alleged  wrong.  Appel- 
lee responds  in  his  answer  to  the  original 
petition,  and.  In  addition  to  traversing  the 
allegations  of  the  petition,  pleads  and  re- 
lies upon  the  statute  of  limitations  in  such 
cases  made  and  provided.  In  this  answer 
the  question  Is  squarely  raised,  and  ap- 
pellant joined  issue  thereon.  This  traverse 
of  the  plea  of  the  statute  of  limitation  is  bad ; 
it  Interposes  no  real  defense  to  the  plea.  The 
court  should  have  overruled  the  demurrer  to 
the  petition  as  amended,  as  this  court  has  re- 
cently, in  the  case  of  Swinebroad  et  al.  v. 
Wood  et  al.  (Ky.)  97  S.  W.  25.  held  that  the 
statute  of  limitations  cannot  be  reached  by 
demurrer.  But,  as  the  reply  to  the  plea 
of  the  statute  of  limitations  was  bad,  the 
court  should  have,  on  the  pleadtngs  as  a 
whole,  rendered  the  Judgment  which  he  did, 
and  dismissed  the  petition. 

The  Judgment  Is  afltoned. 


HKNDRICK  et  al.  v.  MILLEB. 
((3oart  of  Appeals  of  Kentucky.    Dec.  14,  1906.) 

Appeal  from  Circuit  Oourt,  Breckinridge 
County. 

"Not  to  be  officially  reported." 

Action  by  Clara  Hendrick  and  others 
against  Mathias  Miller.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

Mercer  &  Mercer,  for  appellants.  Murra.v 
A  Murray,  for  appellee. 

LASSING,  J.  The  facts  In  this  case  are 
Identical  with  the  facts  in  the  case  of  Hus- 
ton H.  Jolly  V.  Mathias  Miller  (this  day  de- 
cided) 98  S.  W.  326,  exc^t  that  the  date  of 
the  conveyance  in  this  case  was  December 
16,  1893,  instead  of  February  20,  1892,  and 
the  consideration  is  $400  instead  of  $240. 

On  the  authority  of  the  case  of  Jolly  t. 
Miller,  this  case  is  now  afDrmed. 


SMITH  et  al.  v.  RITCHIE  et  al. 

(C!ourt  of  Appeals  of  Kentucky.    Dec.  14,  1906.) 

Schools  and  School  Distbicts — Faiiajvk  of 
Trustee  to  Qualift  —  Appointmknt  bt 

SUPEBtNTENDENT. 

Under  Ky.  St.  1903,  f  4436,  providing  that, 
if  a  school  trastee-elect  shall  fail  to  qualify  be- 
fore the  county  superintendent  on  or  before 
June  iBt  followlne  his  election,  or  file  with 
him  a  certificate  that  he  has  qualified  before 
another  officer,  the  county  superintendent  may 
declare  his  place  vacant,  and  fill  it  by  appoint- 
ment, .the  superlntendeat  may,  after  June  1st, 
deem  the  office  of  trustee  vacant,  by  reason  of 
failure  of  a  trastee-elect  to  qualify,  and  fill  it 
by  appointment,  though  the  trustee-elect  has 
in  the  eight  months  between  his  election  and 
June  1st  called  several  times  at  the  sujierin- 
tendent's  office,  and  found  him  absent;  be  hav- 
ing the  right  to  qualify  t>efore  any  officer  au- 
thorized to  administer  an  oath. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  U  127- 
129.] 

Appeal  from  Circuit  Court,  Knott  C!ounty. 

"Not  to  be  officially  reported." 

Action  by  Lorenzy  Smith  and  others 
against  Balis  Ritchie  and  others  for  Injunc- 
tion. Judgment  for  defendants.  PlaintiflTs 
appeal.     Affirmed. 

Smith  &  Combs,  for  appellants. 

BARKER,  J.  This  litigation  InvolTM  the 
question  as  to  which  of  two  contending  teach- 
ers had  the  lawful  right  to  conduct  the  pub- 
lic school  in  district  No.  41,  Knott  county, 
B[y.,  for  the  term  of  six  months  commencing 
the  Sd  day  of  July,  1906.  There  were  three 
trustees  in  the  district  The  title  of  neither 
lorenzy  Smith  nor  Joseph  Hall  was  in  dis- 
pute. The  question  at  bar,  as  we  see  It 
turns  primarily  upon  whether  (}eorge  Hurt 
or  Balls  Ritchie  was  the  third  trustee. 
Greorge  Hurt  was  elected  trustee  at  the 
October  election,  1905.  He  failed  to  qualify 
before  June  21,  1906.  On  June  18,  1906, 
Robert  Martin,  the  superintendent  of  public 
schools  for  Knott  county,  deeming  the  office 
of  trustee  vacant  by  reason  of  tha  failure 
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of  George  Hurt  to  qualify  as  by  law  reqnired, 
appointed  Balls  Ritchie  aa  trustee  for  the 
remainder  of  the  term.  On  June  21,  1906, 
George  Hnrt  undertook  to  qualify  as  trus- 
tee before  a  magistrate  of  Knott  county,  and, 
on  Jnly  2,  1906,  tie  and  Lorenzy  Smltb  ap- 
pointed Goodloe  Combs  as  teacher  for  the 
term  heretofore  mentioned.  On  the  same 
day.  Balls  Ritchie  and  Joseph  Hall  appointed 
Joseph  Ritchie  teacher  for  the  district,  and 
he  took  charge  of  the  school,  and  commenced 
to  teach,  excluding  Goodloe  Combs  from  the 
position  of  teacher.  Thereupon  Lorenzy 
Smith,  George  Hurt,  and  Goodloe  Combs  in- 
stituted this  action  in  the  Knott  circuit  court 
to  enjoin  Balls  Ritchie,  Joseph  Hall,  Robert 
Martin,  and  Joseph  Ritchie  from  depriving 
Combe  of  the  position  of  teacher  In  the 
district  for  the  term  for  which  he  had  been 
elected.  A  general  demurrer  was  filed  by  the 
defendants  to  the  petition,  and  sustained 
by  the  court,  whereupon  the  plalntUTs  de- 
clined to  plead  further,  and  their  petition 
was  dismissed. 

There  are  several  very  Interesting  qnes- 
tions  raised  upon  the  record  and  discussed 
In  the  briefs  of  counsel.    The  first  of  these 
is  whether  George  Hurt  was  the  lawful  trus- 
tee at  the  time  Goodloe  Combs  was  elected 
teacher.    If  he  was  not,  then  the  appointment 
was  void,  and  his  title  failed,  as  Lorenzy 
!!mith  could  not,  alone,  elect  him.    On  this 
■^object  It   Is  alleged   in  the  petition  that 
Hurt  was  elected  to  the  office  of  trustee  In 
October,  1905,  but  did  not  qualify  until  June 
21,  1906.     So  much  of  section  4436,  Ky.  St 
1903,  as  is  pertinent  to  the  question  in  hand, 
is  as  follows:    "If  a  trustee-elect  shall  fall 
DO  qualify  before  the  county  superintendent 
on  or  before  the  first  day  of  June  following 
his  election,  or  file  with   him   a  certificate 
tbat  he  has  qualified  before  another  officer, 
It  shall  be  within  the  discretion  of  the  county 
superintendent  to  declare  his  place  vacant, 
•ind  to  fill  same  by  appointment"     Clearly, 
under  the  provision  of  this  statute,  the  super- 
intendent of  schools  had  the  right,  on  the 
1st  day  of  June,  1906,  to  consider  that  the 
office  of  trustee  was  vacant  by  reason  of  the 
tailnre  of  Hurt  to  qualify.    We  do  not  think 
the  fact  that  he  applied  at  the  office  of  the 
superintendent    of    schools    several    times 
during  the   eight  months  elapsing  between 
tlie  time  be  was  elected  and  the  Ist  day  of 
June,   1906,    and   found   the   superintendent 
absent  affords   him    any   valid  excuse  for 
not  qualifying.     The   law   did  not  require 
lilffl  to  qualify  before  the  superintendent    He 
bad  tiie  right  to  qualify  before  any  officer 
antborlzed  to  administer  an  oath,  and  he  had 
ample  time  so  to  do.    He  had  not  qualified 
at  the  time  Balis  Ritchie  was   appointed, 
and  did  not  do  so  nntil  several  weeks  after- 
wards.   The  case  of  Shelboume  v.  Blatter- 
■nan,  40  S.  W.  952,  20  Ky.  Law  Rep.  1730, 
Is  not  antagonistic   to  the  conclusion   we 
liave  reached  on  this  subject    It  was  there 
bdd  that  the  aChool  superintendent  conld 


not  arbitrarily  refuse  to  receive  the  certificate 
of  qualification  of  a  trustee-elect  and  appoint 
to  fill  a  vacancy.  In  the  case  cited,  at  the 
time  the  superintendent  filled  the  supposed 
vacancy,  the  trustee-elect  had  already  quali- 
fied, and  the  superintendent  had  the  certifi- 
cate of  that  fact  in  his  possession.  No  such 
case  is  presented  here.  The  law  gave  the 
trustee-elect  more  than  eight  months  to 
quali^.  He  failed  to  do  so  within  the  time 
given.  The  superintendent  then  had  a  right 
to  consider  the  office  vacant  on  the  1st  day 
of  June,  1906,  and  to  fill  .the  vacancy  as 
pointed  out  in  the  statute. 

The  office  of  trustee  of  public  schools  is 
a  most  responsible  one,  and  it  is  important 
that  there  should  be  no  vacancies  when  the 
time  comes  for  the  election  of  teachers  who 
are  to  Instruct  the  youth  of  the  district  for 
which  they  have  been  selected.  In  the  case 
before  us,  the  laches  of  the  trustee-elect  was 
most  reprehensible,  and  we  think  the  super- 
intendent acted  entirely  within  the  discre- 
tion given  by  the  statute  in  considering  the 
oflBce  vacant  and  In  appointing  a  trustee  to 
fill  the  vacancy.  This  being  true,  Goodloe 
Combs  was  not  lawfully  elected  teacher,  and 
therefore  cannot  complain  that  another  is 
filling  the  position  which  he  desired.  This 
conclusion  obviates  the  necessity  of  consider- 
ing the  several  other  Interesting  questions  dis- 
cussed In  the  briefs. 

The  judgment  of  the  trial  conrt  dismissing 
appellants'  petition,  is  affirmed. 


HUPPAKBB  V.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.    Dec.  14,  1906.) 

1.  Cbiuinal  Law— Evimncb—Hkabsat— Af- 
fidavit FOB  CONIINUANCK. 

An  affidavit  for  a  continuance  of  a  prosecu- 
tion for  murder  of  a  fellow  convict  on  the 
rround  of  absence  of  a  witness,  alleged  that 
if  such  witness  were  present  he  would  testify 
that  he  was  euard  in  charge  ;  that  deceased  had 
been  reported  to  him  for  threateainf,  and  de- 
claring his  purpose  to  assault  defendant;  that 
defendant  bad  so  reported,  and  that  witness  bad 
forbidden  deceased  from  threatening  to  assault 
defendant  etc.  Held,  that  such  affidavit  was 
properly  excluded  from  evidence,  the  statements 
which  it  alleged  the  witnesses  would  make  being 
merely  hearsay. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  134S.] 

2.  Samb  — Oftbnsbs  bt  Con vioi— Punish- 

llENT. 

The  fact  that  one  convicted  of  murder  is 
serving  a  sentence  of  life  imprisonment  does 
not  prevent  his  being  tried  and  sentenced  to  be 
hung  for  the  murder  of  a  fellow  convict 

[Ed.  Note.— For  cases  in  point  see  Cent  Dif . 
vol.  15,  Criminal  Law,  {{  3300,  3301.] 

Appeal  from  Circuit  Court  Lyon  County. 
"To  be  officially  reported." 
Ben  Huffaker  was  convicted  of  murder, 
and  he  appeals.    Afilrmed. 

N.  W.  Utley,  for  appellant  N.  B.  Hays, 
Atty.  Oen.,  Ohas.  H.  Morris,  and  Morris  4b 
South,  for  the  Oommonwealtb. 
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BARKER,  3.  The  appellant,  Ben  Huffa- 
ker,  was  Bervlng  a  life  sentence  In  the  peni- 
tentiary at  EddTYllIe,  Ky.,  for  the  crime  of 
murder,  committed  in  PalaskI  county.  On 
tlie  2d  day  of  May,  1906,  with  a  knife  he 
stabbed  a  fellow  conrlct,  B.  Sherley,  to  death. 
For  this  offense  he  -was  Indicted  by  the 
grand  Jury  of  Liyon  county,  and  afterwards 
tried  and  convicted  of  the  crime  of  willful 
murder,  the  penalty  of  death  being  Inflicted 
by  the  verdict  of  the  jury.  From  the  Judg- 
ment based  upon  this  verdict,  lie  is  here  on 
appeal. 

It  is  not  disputed  that  the  evidence  ad- 
duced upon  the  trial  overwhelmingly  estab- 
lished the  appellant's  guilt  of  the  offense 
with  which  be  stood  charged;  but  It  Is  com- 
plained that  the  court  erred  in  refusing  to 
allow  the  affidavit  filed  by  him  for  a  con- 
tinuance to  be  read  as  evidence  upon  the  trial 
of  the  case.  In  this  affidavit  the  defendant 
set  forth  that  be  was  not  ready  for  trial, 
and  desired  a  continuance  because  of  the  ab- 
sence of  a  witness  who  would  testify  to 
certain  facts  if  he  were  present.  The  com- 
monwealth's attorney  consented  that  the  af- 
fidavit should  be  read  as  a  deposition,  sub- 
ject to  exception  for  competency  and  rele- 
vancy, whereupon  the  court  overruled  the 
motion  for  a  continuance.  When  the  affi- 
davit was  offered  to  be  read  the  court  re- 
fused to  permit  It  to  be  introduced,  on  the 
ground  that  the  statements  which  it  al- 
leged the  absent'  witness  would  make,  if 
present,  were  merely  hearsay  evidence,  and 
therefore,  of  course,  Incompetent  The  ab- 
sent witness  was  a  guard,  one  Daniel  Miller. 
The  following  ezerpt  from  the  affidavit  will 
show  what  was  expected  to  be  proved  by 
him:  "He  says  If  said  Miller  were  present 
he  would  testis,  and  it  is  true,  material, 
and  Important,  that  he  was  guard  In  charge, 
as  aforesaid,  down  to  the  time  of  the  killing; 
that  deceased  had  been  reported  to  him  for 
threatening,  insulting,  and  declaring  his  pur- 
pose to  assault,  this  defendant,  and  leaving 
his  work  place  and  going  to  defendant's 
stand  for  the  purpose  of  threatening  him 
with  violence;  that  defendant  himself  had 
so  reported  to  him;  and  that  he,  said  Miller, 
had  forbidden,  under  penalty,  the  deceased 
from  threatening  to  assault,  or  Insulting,  de- 
fendant, and  from  leaving  his  work  place, 
and  going  to  defendant's  stand  for  the  pur- 
pose of  menacing  him  for  any  purpose. 
•  •  •"  The  court  correctly  excluded  the 
affidavit  The  fact  that  the  deceased,  B. 
Sherley,  had  been  reported  to  Miller  as  hav- 
ing threatened  the  defendant  did  not  show 
tliat  be  bad  made  the  threats  reported,  nor 
did  the  fact  that  Miller  had  forbidden  the 
deceased,  under  penalty,  from  threatening 
to  assault  or  insult  the  defendant  cast  any 
light  upon  the  issue  being  tried.  If  the  de- 
fendant desired  to  show  that  the  deceased 
threatened  or  insulted  him,  be  should  have 
produced  the  witnesses  who  knew  the  facts, 


and  not  relied  ui>on  one  who  had  only  heard 
that  these  threats  had  been  made. 

It  Is  Insisted  by  counsel  that  Inasmuch 
as  the  defendant  was  already  under  a  life 
sentence  by  the  Judgment  of  one  court  of 
competent  Jurisdiction,  he  could  not  be  tried 
or  punished  for  any  other  crime,  as  to  do  so 
would  annul  the  former  Judgment  The  best 
that  can  be  said  for  this  proposition  is  that 
it  does  credit  to  the  ingenuity  of  the  learned 
counsel  who  were  appointed  by  the  court 
to  defend  the  accused.  It  is,  however,  as  a 
l^^I  proposition  wholly  imtenable.  If  It 
were  sound,  it  would  result  that  a  prisoner 
serving  a  life  sentence  could  murder  every 
one  in  the  penitentiary  without  being  amen- 
able to  the  law.  No  authority  Is  produced, 
or,  in  our  (pinion,  can  be  produced,  to  up- 
hold so  monstrous  a  conclusion,  and  It  car- 
ries with  it  its  own  refutation.  On  the  other 
hand,  abundant  authority  can  be  cited  to 
uphold  the  Judgment  of  the  trial  court.  In 
the  case  of  People  v.  Majors,  65  Cal.  138,  3 
Pac.  587,  52  Am.  Rep.  295.  it  is  said:  "A 
person  may  be  tried  for  murder,  though  be 
is  at  the  time  under  sentence  of  life  im- 
prisonment for  another  offense."  In  the  case 
of  Brown  v.  State  (Tex.  Cr.  App.)  95  S.  W. 
1089,  the  Supreme  Court  of  Texas  said,  on 
the  question  before  us:  "We  have  not  been 
cited  to  any  authority,  nor  are  we  aware  of 
any  provision  of  law,  statutory  or  otherwise, 
that  would  prevent  the  trial  and  conviction 
of  a  convict  for  homicide,  or  for  any  other 
offense  committed  while  he  was  detained  as 
a  prisoner  by  virtue  of  a  prior  conviction- 
It  would  take  a  very  strong  reason  or  author- 
ity, or  an  express  statute,  to  show  that  the 
person  confined  in  the  penitentiary  could  not 
be  tried  and  punished  for  the  homicide  of 
one  of  his  fellow  convicts."  To  the  same 
effect  is  Kennedy  v.  Howard,  74  Ind.  87; 
Ex  parte  Ryon,  10  Nev.  261;  People  v.  Flynn> 
7  Utah,  378,  26  Pac.  1114,  and  Ruffln  v.  Com- 
monwealth, 21  Grat  (Va.)  790. 

No  complaint  is  made  as  to  the  Instruo 
tlons  of  the  court  nor  is  any  other  error  than 
those  already  disposed  of  pointed  out 

It  follows  that  the  Judgment  of  the  trial 
court  must  be  affirmed,  and  it  la  bo  ordered. 


LEXINGTON  &  CARTER  COUNTY   MIN- 
ING OO.  et  al.  v.  COLUMBIA  FI- 
NANCE &  TRUST  CO. 
(Court  of  Appeals  of  Kentucky.    Dec.  14,  1906.> 

ASSIORMXNTS    TOB    BENETIT    OF    CbBDITOBS    — 

Sale  bt  Absionee — Obdbb  of  Coubt— Ja- 

BISDICTIOR. 

Under  Ky.  St  1903,  I  75,  providlnar  that 
an  assignor  for  creditors  shall  file  his  scuedulft 
for  record  In  the  county  where  the  assignee 
quallGes,  and  the  deed  of  assiniment  shall  be 
recorded  in  the  count;  clerk's  office  of  the  coun- 
ty where  the  assignor  resides,  and  where  th» 
baslness  In  respect  of  the  same  is  carried  on. 
and  in  each  county  where  a  tract  of  land  or  a 
part  thereof  conveyed  by  the  deed  is  situated, 
and  section  87,  providing  that  property  shall 
be  sold  by  the  assignee  aa  "tha  ooorr'  ahaU 
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direct;  and  any  exceptlong  to  a  oonflrmation 
of  One  report  of  sale  ihall  be  heard  by  "the 
tonrt,"  the  eonn^  court  of  the  county  where  the 
aasignee  qualifies,  and  not  where  tne  business 
is  carried  on,  has  Jurisdiction  to  order  a  sale 
of  the  assigned  estate. 

Appeal  from  Circnlt  Coar^  Carter  Cono- 
ty. 

"To  be  ofBclalljr  reported." 

Action  by  the  Coiumbia  Finance  ft  Trust 
Company  against  the  Ijexington  ft  Carter 
County  Mining  Company  and  others.  From 
a  Judgment  in  favor  of  plaintiff,  defoidants 
appeal.    Reversed  and  remanded. 

Falconer  &  Falconer,  Theobald  ft  Theobald, 
and  Thoe.  R.  Brown,  for  appellants.  Bodley 
ft  Baskln  and  E.  B.  Wllbolt,  for  appellee. 

BARKIIR,  J.  The  primary  question  in- 
volved In  this  record  Is  whether  the  county 
court  of  Carter  county  or  the  county  court 
of  Fayette  county  had  Jurisdiction  to  order 
the  sale  of  the  assigned  estate  of  the  insol- 
rent  corporation,  Liezlngton  &  Carter  County 
Mining  Company.  If  the  Carter  county  court 
had  Jurisdiction,  the  Judgment  of  the  Carter 
circnlt  court  must  be  affirmed ;  if  the  Fayette 
county  court  had  Jurisdiction,  the  judgment 
must  be  reversed. 

The  Lexington  ft  Carter  County  Mining 
Company  was  a  corporation  created  by  the 
laws  of  the  state  of  Kentucky,  hnilng  Its  resi- 
dence and  principal  office  In  Lexington.  Be- 
coming Insolvent,  it,  on  the  the  IGth  day  of 
April,  1896,  made  a  deed  of  assignment  of  all 
of  Its  property  to  the  Columbia  Finance  ft 
Trust  Company  of  Louisville,  Ky.  This  cor- 
poration accepted  the  trust,  and  had  the  deed 
recorded  In  the  clerk's  office  of  the  Fayette 
county  court,  and  qualified  there  as  by  law 
required,  as  is  shown  by  the  following  excerpt 
from  the  reply  of  tbe  plaintiff,  which  was  af- 
firmatively admitted  to  be  true  by  the  rejoin- 
der of  the  defendants  (appellants):  "Plain- 
tiff (Columbia  Finance  &  Trust  Company) 
states  that  on  the  16tb  day  of  April,  1896,  be- 
ing tbe  day  upon  which  the  said  assignment 
or  deed  of  trust  was  executed,  the  said  min- 
ing company  had  Its  chief  office  for  the  trans- 
action of  Its  business  in  Fayette  county, 
state  of  Kentucky,  and  also  had  another  office 
for  tbe  transaction  of  its  business  in  Carter 
comity,  state  of  Kentucky,  and  its  property 
mentioned  In  the  petition  was  situated  In  Car- 
ter county,  Ky. ;  that  on  the  25th  day  of 
April,  1896,  said  assignment  or  deed  of  trust 
was  filed  for  record  in  the  office  of  the  clerk 
of  the  Fayette  county  court,  and  was  duly  re- 
corded therein ;  that  on  the  27th  day  of  April, 
,1896,  tbe  plaintiff  filed  its  bond  as  assignee 
in  tbe  Fayette  county  court  and  filed  the  oath 
required  by  law  therein,  and  said  oath  and 
twnd  were  by  order  of  said  Fayette  county 
court  duly  approved,  by  all  of  which  tbe 
plaintur  dnly  qualified  as  the  assignee  and 
tmstee  under  the  assignment  or  deed  of  trust 
dated  April  16,  1896.  On  tbe  20th  day  of 
April,  1896,  said  deed  of  trust  was  also  lodged 
for  record  and  recorded  In  the  Carter  county 


oonrt  Certified  copies  of  the  deed  of  trust 
and  orders  made  in  the  Fayette  county  court 
and  also  copies  of  all  orders  pertaining  to  the 
said  trust  made  In  the  Carter  county  court 
are  filed  with  plaintlfTs  r^ly  to  the  answer, 
set-off,  counterclaim  and  cross-petition  of  U. 
J.  McMlchael,  etc.,  and  are  referred  to  and 
made  a  part  hereof."  Afterwards  the  assign- 
ee advanced  of  Its  own  money  the  sum  of  $10,- 
000,  In  order  to  keep  the  mines  belonging  to 
the  assigned  estate  In  operation;  It  being  of 
advantage  to  all  parties  that  this  should  be 
done.  No  question  Is,  or  can  be,  made  as  to 
tbe  validity  of  tbe  assignee's  debt  After 
having  made  several  orders  for  tbe  Sale  of 
the  mining  property  as  a  whole,  without  hav- 
ing secured  a  bid  equaling  the  upset  price,  tbe 
Carter  county  court,  on  tbe  3d  day  of  March, 
1898,  made  another  order  of  sale  of  the  whole 
property,  to  take  place  on  the  28th  day  of 
March,  1898,  describing  the  advertisement  to 
be  made  thereof  and  tbe  terms  of  sale.  No 
upset  price  was  fixed  by  this  last  order,  and 
the  assignee,  for  Its  own  protection,  was  per- 
mitted to  become  a  bidder  at  tbe  sale.  The 
property  was  sold  to  the  assignee  at  tbe  sale 
had  for  tbe  sum  of  |11,117.50,  being  some- 
what less  than  tbe  amount  of.  Its  debt  This 
sale  was  duly  confirmed,  and  a  deed  made  to 
the  assignee.  Afterwards,  the  assignee,  hav- 
ing learned  that  the  appellants  were  question- 
ing its  title  to  the  property  acquired  as  herein 
stated,  instituted  this  action  In  the  Carter  cir- 
cuit court  for  the  purpose  of  quieting  Its  title, 
and  also  for  the  purpose  of  settling  Its  ac- 
counts as  assignee  of  the  Insolvent  corpora- 
tion. Cpon  final  submission  the  court  ad- 
Judged  that  tbe  appellee  (assignee)  obtained 
a  valid  title  to  the  property  at  the  sale  bad, 
and  from  this  Judgment  this  appeal  is  prose- 
cuted. 

As  said  before,  whether  or  not  this  Judg- 
ment shall  be  affirmed  or  reversed  depends 
upon  the  question  of  tbe  Jurisdiction  of  tbe 
Carter  county  court  to  order  the  sale  at 
which  the  assignee  became  the  purchaser  of 
the  property  in  dispute.  It  is  axiomatic  that 
two  different  courts  cannot  at  the  same  time 
have  Jurisdiction  to  award  a  sale  of  the  same 
property.  Section  87,  Ky.  St.  1903,  which 
regulates  the  sale  of  assigned  property  by 
the  assignee,  is  as  follows:  "Personal  prop- 
erty conveyed  shall  be  sold  by  the  assignee 
at  private  or  public  sale,  as  the  court  may 
direct;  and  the  assignee  shall  have  power 
to  pass  title  to  the  same  as  fully  as  tbe  as- 
signor could  have  done  at  the  date  of  the 
assignment.  Real  property  (when  sold  at 
public  gale)  shall  be  sold  In  the  same  manner 
and  upon  the  same  terms  as  real  property 
sold  at  decretal  sale  (provided,  the  purchaser 
shall  have  the  right  to  pay  cash  and  the  as- 
signee to  accept  cash  in  payment  of  the  pur- 
chase price  at  any  such  sale),  and  the  court 
may  make  such  orders  concerning  the  ad- 
vertisement of  the  sale  as  It  deems  proper, 
and  the  assignee  shall  have  power  to  conver 
and  pass  all  the  right  and  title  to  the  sauio 
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whlch  the  grantors  In  the  deed  of  asslgnnieut 
had  at  Its  date.  The  report  of  sale  shall  be 
filed  by  the  assignee  within  ten  days  after 
the  sale,  and  if  no  exceptions  are  filed  there- 
to, the  same  shall  be  confirmed  at  the  second 
regular  term  after  it  has  been  filed.  If  ex- 
ceptions are  filed,  they  shall  be  heard  by 
the  court  and  disposed  of."  From  this  It 
does  not  appear  In  express  terms  what  court 
Is  empowered  to  direct  the  sale.  In  order  to 
ascertain  this  essential  fact  we  must  refer  to 
other  sections  of  chapter  7,  Ky.  St  1903, 
which  regulate  voluntary  assignments.  Sec- 
tion 76  Is  as  follows:  "The  assignor,  within 
five  days  from  the  day  upon  which  the  deed 
of  assignment  Is  lodged  for  record,  shall  file 
in  the  county  where  the  assignee  qualifies, 
to  be  recorded  therein,  a  schedule,  under 
oath,  setting  forth  the  general  nature  aud 
full  value  of  the  estate  assigned,  together 
with  a  list  of  the  names  of  his  creditors  and 
their  post  office  address,  the  amotmt  due  to 
each,  and  whether  secured  by  lien  or  not. 
The  deed  of  assignment  shall  be  aclcnowl- 
edged  by  the  assignor  in  the  same  manner 
as  other  deeds,  and  shall  be  recorded  in  the 
county  clerk's  ofi9ce  of  the  county  where  the 
assignor  resides,  and  where  the  business  in 
respect  of  which  the  same  is  made  is  carried 
on,  and  in  each  county  where  a  tract  of  land 
or  the  greater  part  thereof,  conveyed  by  the 
deed  is  situated;  and  the  deed  shall  vest  in 
the  assignee  the  title  to  all  the  estate,  real 
and  iwrsonal,  with  all  deeds,  books  and  pa- 
pers relating  thereto  belonging  to  the  as- 
signor at  the  time  of  making  the  assignment, 
except  the  property  exempt  by  law  shall  not 
pass  unless  embraced  in  the  deed,  and  the 
Intent  of  tlie  assignor  in  making  the  assign* 
ment,  whether  appearing  upon  the  face  of 
the  deed  or  otherwise,  shall  not  invalidate 
the  deed,  unless  be  be  solvent,  and  It  ap- 
pear  that  the  assignment  was  made  to  hinder 
or  delay  creditors."  We  think  this  section 
gives  the  county  court  of  the  county  where 
the  assignee  qualifies  Jurisdiction  of  the  as- 
signee and  the  assigned  estate.  The  fact 
that  a  copy  of  the  deed  of  assignment  is  re- 
quired to  I>e  filed  in  the  county  where  the 
business  is  carried  on,  and  in  every  county 
where  the  assignor  owns  property,  does  not 
in  any  wise  militate  against  this  view.  Sec- 
tion 76  provides  that:  "The  assignee  shall, 
when  the  deed  is  lodged  for  record,  or  with- 
in seven  days  thereafter,  execute  a  bond 
with  good  security,  to  be  approved  by  the 
county  Judge,  conditioned  for  the  faithful 
discharge  of  his  duties  as  assignee,  which 
bond  shall  be  recorded,  in  the  county  clerk's 
office."  All  of  the  remaining  sections  of  the 
chapter  speak  of  "the  county  courf '  without 
designating  whether  it  is  the  county  court 
of  the  county  where  the  business  Is  done,  or 
the  county  where  the  property  Is  owned,  or 
the  county  where  the  assignee  qualifies;  and 
It  may  l>e  conceded  that,  taking  the  chapter 
as  a  whole,  it  is  singularly  Indefinite  and 
Inexplicit  upon  the  important  question   be- 


fore us.  We  have  been  cited  to  no  case  front 
our  court  which  serves  to  guide  us  as  to  the 
mooted  question.  We  are  therefore  forced 
to  reach  a  conclusion  based  upon  the  lan- 
guage of  the  statute,  without  the  aid  of  ex- 
traneous light. 

The  general  rule  is  that,  where  a  court 
acquires  Jurisdiction  of  a  subject-matter,  it 
Is  not  to  be  construed  as  having  lost  it  ex- 
cept by  the  operation  of  some  rule  or  law,  or 
as  the  efFect  of  an  act  done  by  the  parties  in 
interest  Now,  section  75  requires  the  as- 
signee to  qualify  In  some  county,  and,  after 
this  is  done,  it  requires  the  assignor  to  re- 
cord the  full  value  of  the  estate  assigned, 
with  a  list  of  the  names  of  his  creditors, 
their  post  office  address,  and  the  amount  due 
to  each,  etc.  A  careful  examination  of  the 
whole  of  chapter  7  ("Voluntary  assignment") 
establishes  that  the  only  county  court  which 
is  definitely  named  in  connection  with  the 
control  of  the  assignee  or  for  the  disposition 
of  the  assigned  property  is  that  wherein 
the  assignee  qualifies.  It  would  seem  there- 
fore entirely  consonant  with  reason  that 
when  one  court  Is  specifically  named  In  a 
chapter  governing  a  subject  such  as  that  w» 
have  in  hand,  and  In  subsequent  parts  there- 
of are  found  references  to  "the  court"  or 
"the  Judge  of  the  county  court,"  these  ex- 
pressions should  be  construed  to  relate  to 
that  court  which  had  been  theretofore  nam- 
ed; and  e8i)eclally  when  this  construction 
win  do  no  violence  to  the  statute,  or  result 
in  any  injury  to,  or  hardship  upon,  the  par- 
ties affected.  The  fact  that  the  statute  re- 
quires the  deed  of  assignment  to  be  filed  not 
only  In  the  county  where  the  assignee  quali- 
fies, but  also  in  the  county  where  the  busi- 
ness Is  conducted,  and  in  all  counties  where 
the  assignor  owns  real  property,  as  said  be- 
fore, does  not  militate  against  the  view  of 
the  question  of  Jurisdiction  above  expressed. 
The  county  courts  or  the  Judges  of  the  coun- 
ty courts  of  these  counties  have  no  more  to- 
do  with  the  deed  so  recorded  tlian  they  would 
have  of  any  other  deed  which  the  law  re- 
quires to  be  recorded  In  the  clerk's  office  of 
the  county  court  It  is  clear  that  what  the 
assignee  qualifies  before  the  coimty  court 
that  court  obtains  Jurisdiction  of  him  and  of 
the  estate,  and  there  Is  no  language  in  the 
whole  chapter  which  seems  to  take  from  It 
this  Jurisdiction.  We  are  therefore  driven 
to  the  conclusion  that  in  section  87,  which 
gives  jurisdiction  to  order  a  sale  of  the  as- 
signed estate,  the  expression  "the  court"  re- 
lates alone  to  the  county  court  in  which  thu 
assignee  qualifies. 

It  follows  from  this  that  the  Carter  county 
court  liad  no  Jurisdiction  to  order  the  sale 
of  the  property  In  question,  and  that  the  ap' 
pellee  therefore  acquired  no  title  by  his  pur- 
chase under  It.  This  conclusion  obviates  tb'.> 
necessity  of  discussing  any  other  question  ap- 
pearing upon  the  record. 

The  Judgment  is  reversed  for  procaedlng»- 
conslstent  hwewlth. 
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CHOOTAW,  O.  &  G.  B.  CO.  v.  BOND. 

(Court  of  Apt)eals  of  Indian  Territory.     Nov. 
24.  1908.) 

L  BAnsOADS— 0ORTltA.aT8  OF  Salk  OT  liASn 
— PkBFOKUAHCB  OT  CORTRACT— PaTMIIIT. 

Plaintiff  aold  to  a  railroad  company  cer- 
tain land  in  a  city,  and  improvements  on  cer- 
tain lections  of  land,  on  wliich  other  persona 
had  daima  for  improvements,  for  the  purpose 
(rf  constructing  a  reservoir  on  such  sectionjg, 
and  agreed  to  protect  the  railroad  in  the  posses- 
skm  of  the  sections  until  the  reservoir  should 
be  completed  and  to  procure  an  assignment  to 
the  railroad  of  a  lease  from  one  Indian  to 
another,  to  accomplish  which  it  was  agreed  that 
a  portion  of  the  purchase  price  for  the  city 
real  estate  should  be  retained  by  the  railroad 
and  be  paid  when  it  should  have  completed  the 
reservoir  without  interruption.  Plaintiff  com- 
plied with  his  agreement  in  preventing  inter- 
ruptiona  and  procuring  the  assignment,  and  sub- 
sequently Act  Cong.  Feb.  28,  1902,  c.  134,  32 
Stat  43  [U.  S.  Comp.  St.  Supp.  1905,  p.  370], 
was  passed,  permitting  railroads  to  condemn 
land  for  purposes  outside  their  right  of  way 
onder  which  the  railroad  condemned  the  sections 
of  land.  At  the  time  the  contract  was  made, 
only  the  right  to  occupancy  could  be  conveyed, 
aa  the  Indian  could  not  convey  title  in  fee. 
Held,  that  plaintiff  was  entitled  to  recover  the 
som  retained. 

2.  IHDIAR»— LiANDS— IjEASKS. 

The  Curtis  Bill  (30  Stat.  495,  c.  517),  rela- 
tive to  allotment  of  Indian  lands,  provided,  in 
section  16,  that,  "where  any  citizen  shall  be  in 
poaseasion  of  only  such  amount  of  agricultural 
or  grazing  land  aa  would  be  his  just  and  reason- 
able share  of  the  lands  of  his  nation  or  tribe 
and  that  to  which  his  wife  and  minor  children 
are  entitled,  he  may  continue  to  ase  the  same  or 
receive  the  rents  thereon  until  allotment  has 
been  made  to  him."  Held,  that  a  lease  of  such 
lands  by  an  Indian  to  a  citizen  of  the  United 
States  was  good  until  the  allotment  took  place. 

3.  Raiusoads — AcQuismoN  or  ILiARd. 

An  act  of  Congress  (25  Stat.  38,  c.  IS) 
aatliorized  the  Choctaw  Coal  &  Railway  Com- 
pany to  construct  a  railway  through  the  Indian 
Territory,  and  section  2  authorized  it  to  take 
lands  for  a  right  of  way.  Act  Aug.  24,  1894, 
28  Stat.  502,  c.  330,  authorized  the  purchaser 
of  the  property  of  tliat  corporation  to  organize 
t  corporation  with  power  to  do  all  matters  and 
things  necessary  or  convenient  to  enable  the 
CMporation  to  maintain  and  operate  the  rail- 
raad.  Held  that,  where  tlie  corporate  successor 
of  the  Choctaw  Coal  &  Railway  Company  pur- 
chased land  for  a  reservoir,  it  could  not  defend 
tn  action  for  the  price  on  the  ground  tliat  the 
conlmct  was  nltn  vires. 

Appeal  from  tbe  United  States  Conrt  for 
the  Central  District  of  the  Indian  Territory; 
before  Jnstioe  Wm.  H.  H.  Clayton,  Decem- 
ber S.  1908. 

Action  by  Robert  I.  Bond  against  the 
Choctaw,  Oklahoma  &  <}ulf  Railroad  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

On  November  IB,  1902,  plaintiff  (appellee) 
filed  bis  complaint  in  tlie  court  at  South 
UcAlester,  and  alleged  tbat  on  or  about  Feb- 
raary  4,  1902,  he  entered  into  a  contract 
with  d^endant  through  its  agent,  J.  W. 
Mcliond,  by  which  he  sold  to  defendant  for 
consideration  named  cwtaln  property  In 
Bartsliorne  and  Gowan,  and  all  buildings 
UHl  impioTements    on   certain   sections   of 


land,  and  released  to  said  defendant  all  his 
rights  to  tbe  surface  of  said  land  for  tbe 
purpose  of  constructing  and  maintaining  a 
reservoir,  and  so  far  as  plaintiff  bad  tbe 
legal  right  to  do  so,  grant  and  convey  to  said 
company  tbe  right  to  construct  dams  and  Im- 
pound water  on  all  of  said  land;  agreed  to 
have  transferred  to  defendant  a  lease  be- 
tween Dave  Thomas  and  J.  D.  Chastain,  both 
Indian  citizens,  of  date  December  11,  1901; 
and  also  agreed  as  follows:  "Covenant  and 
agree  to  cause  to  be  procured  a  lease  for  tbe 
purpose  of  a  reservoir  on  all  of  tbe  described 
land  for  a  period  of  thirty  years  from  said 
Dave  Thomas  to  said  Chastain,  and  to  pro- 
cure tbe  same  to  be  assigned  by  tbe  said 
Chastain  to  tbe  said  railroad  company;  and 
I  covenant  and  agree  to  protect  said  rail- 
road company  In  the  possession  of  said  land 
imtll  after  Its  said  reservoir  shall  be  complet- 
ed, and  to  accomplish  said  end  I  agree  tbat 
tbe  sum  of  $3,500.00  for  tbe  property  above 
referred  to  In  tbe  city  of  Hartsbome  and  at 
mine  Na  3  may  be  retained  by  said  company 
to  be  paid  to  me  when  It  shall  have  com- 
pleted said  reservoir  without  Interruption 
by  any  one  else,  and  without  there  being  any 
adverse  tlUe  to  any  of  said  land" — also  to 
acquire  certain  improvements  from  one  Boat- 
rlgbt  for  $100.  Plaintiff  alleges  be  fully 
complied  with  bis  covenants  and  agreements 
in  said  contract  mentioned,  and  tbat  there 
Is  due  from  defendant  to  blm  $3,500,  where- 
fore ]ie  sues. 

On  June  5,  1903,  a  general  demurrer  to 
complaint  was  overruled,  and  on  June  8, 
1903,  defendant  Qled  its  answer  and  denied 
tbat  It  ever  entered  into  a  contract  with 
plaintiff  tbrougb  Its  agent,  J.  W.  McLoud, 
denies  that  tbe  contract  set  out  In  plaintiff's 
complaint  Is  tbe  contract  so  entered  Into, 
denies  that  plaintiff  ever  performed  any  of 
tbe  things  set  out  in  said  contract  or  alleged 
to  have  been  performed  by  plaintiff,  denies 
plaintiff  has  fully  performed  his  contract, 
and  denies  tbat  there  Is  due  plaintiff  $3,500. 
"Further  answering  herein,  defendant  stiys 
tbat  plaintiff  never  at  any  time  bad  any  right 
or  titie  to  the  premises  named  In  bis  com- 
plaint, and  plaintiff  says  tbat  tbe  title  to 
said  lands  was  never  In  the  plaintiff,  and 
tbat  In  order  to  get  possession  of  the  said 
lands  defendant  has  been  compelled  to  pay 
out  large  sums  of  money  to  other  persons 
whose  rights  were  superior  to  plaintiff's,  and 
tias  been  compelled  to  Institute  condemnation 
proceedings  In  order  to  maintain  possession 
of  said  property.  Defendant  further  says 
tbat  tbe  contract  alleged  in  the  complaint 
to  have  been  entered  Into  by  Mctioud,  agent 
of  this  defendant,  was  absolutely  void  an<1 
against  public  policy,  and  In  violation  of  the 
Choctaw  law,  which  prohibits  tbe  leasiut; 
by  an  Indian  citizen,  to  a  citizen  of  the 
United  States,  Indian  lands;  and  tbat  all  tbe 
contracts  alleged  by  plaintiff  with  the  de- 
fendant In  his  complaint  are  without  merit 
and  In  violation  of  law,  and  not  binding  upou 
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tUs  defendant"  On  June  22,  1903,  on  mo- 
tion of  defendant,  venue  was  changed  to 
Poteau.  On  December  3,  1903,  this  case 
came  on  for  trial  before  a  jury,  and  after 
the  introduction  of  testimony  the  defendant 
filed  a  motion  for  iteremptory  instruction, 
which  was  overruled  by  the  court,  to  which 
defendant  excepted,  and  then  plaintiff  filed 
motion  for  peremptory  instmction,  which 
motion  was  sustained,  to  which  defendant 
excepted,  and  thereupon,  under  instructions 
of  the  court,  the  jury  rendered  from  the  box 
the  following  verdict,  to  wit:  "We,  the  Jury, 
duly  Impaneled  and  sworn,  find  for  the  plain- 
tiff, Robert  I.  Bond,  to  the  sum  of  $3,354.30. 
M.  N.  Ledbetter,  Foreman."  Defendant  filed 
motion  for  new  trial,  which  was  overruled, 
to  which  defendant  excepted,  and  Judg- 
ment was  rendered  on  the  verdict,  to  which 
defendant  excepted  and  appealed  to  this 
court 

Stuart  &  Grordon,  for  appellant  W.  H. 
Moore  and  E.  A.  Boyd,  for  appellee. 

f 

TOWNSEND,  X  (after  stating  the  facts). 
The  appellant  (defendant)  files  six  specifi- 
cations of  errors,  as  follows :  "(1)  The  court 
erred  In  overruling  defendant's  motion  for 
a  new  trial.  (2)  The  court  erred  In  Instruct- 
ing the  Jury  to  find  for  the  plaintiff.  (3) 
The  court  erred  to  holding  that  there  was 
sufficient  evidence  to  sustato  a  verdict  for 
the  plaintiff.  (4)  The  court  erred  to  not  to- 
etructlng  the  Jury  that  the  contract  between 
the  plaintiff  and  defendant  was  contrary 
to  public  policy  and  to  violation  of  law 
and  void.  (6)  The  court  erred  In  not  Instruct- 
ing the  Jury  that  the  defendant  railroad  com- 
pany had  no  power  or  authority  to  make  a 
contract  such  as  the  one  sued  on,  and  that  the 
same  was  ultra  vires  and  void.  (6)  The 
court  erred  in  not  instructing  the  Jury  to 
find  for  the  defendant  by  reason  of  the  fail- 
ure of  the  plaintiff  to  perform  the  condi- 
tion precedent  of  his  contract  and  by  reason 
of  the  breach  of  plaintitTs  covenants  for  the 
uninterrupted  possession  of  the  said  lands" — 
but  discusses  them  under  the  head  of 
three  proposltlona  The  first  proposition  is: 
"Whether,  under  the  contract  sued  on  In 
this  case  and  the  proof,  the  appellee,  Bond, 
performed  the  condition  and  covenants  of 
bis  contract  and  whether  therefore  the  ap- 
pellant was  required,  under  the  terms  of  the 
contract  as  controlled  by  the  proof,  to  pay 
tmto  plaintiff  any  portion  of  the  sum  of 
^,500.00  sued  for  herein." 

It  Is  contended  by  the  appellant  that  the 
agreement  In  the  contract  to  protect  the 
defendants  to  the  possession  of  said  land 
until  after  Its  said  reservoir  shall  be  com- 
pleted, is  a  condition  precedent  to  the  per- 
formance by  the  appellant  of  Its  part  of  the 
contract  The  language  used  to  the  contract 
is :  "To  accomplish  said  end  I  agree  that  the 
sum  of  $3,500.00  for  the  property  above  re- 
ferred to  to  the  city  of  (lartshorue  and  at 


mine  No.  3  may  be  retained  by  said  company 
to  be  paid  to  me  when  it  shall  have  com- 
pleted said  reservoir  without  Interruption  by 
any  one  else,  and  without  there  betog  any 
adverse  title  to  any  of  said  land."  It  la 
therefore  perfectly  clear  that  the  $3,500  wa« 
to  be  retained  by  defendant  until  it  shall 
have  completed  Its  reservoir.  The  $S,S0O 
was  for  the  property  In  Hartshome  and  Go- 
wan,  and  the  contract  recites,  "for  which 
deeds  have  been  executed  on  this  date." 
Hence,  so  far  as  the  sale  of  the  property  to 
Hartshome  and  Gowan  was  concerned,  the 
contract  on  the  part  of  platotiff  was  al- 
ready executed,  but  the  purchase  price  wa>i 
to  be  retained  "to  accomplish  the  end"  of 
having  plaintiff  execute  the  balance  of  the 
agreement  In  Anson  on  (Contracts,  p.  182, 
It  Is  said:  "But  with  respect  to  statements 
in  a  contract  descriptive  of  the  subject-mat- 
ter of  it  or  of  some  material  incident  there- 
of, the  true  doctrine,  established  by  princi- 
ple as  well  as  authority,  appears  to  be,  gen- 
erally speaking,  that,  If  such  descriptive  state- 
ment was  intended  to  be  a  substantive  part 
of  the  contract  it  Is  to  be  regarded  as  a 
warranty :  that  is  to  say,  a  condition  on  the 
failure  or  nonperformance  of  which  the  other 
party  may,  if  he  is  so  minded,  repudiate  the 
contract  in  toto,  and  so  be  relieved  from  per- 
forming his  part  of  it  provided  It  has  not 
been  partially  executed  In  his  favor.  If,  in- 
deed, he  has  received  the  whohe  or  any  sub- 
stantial part  of  the  consideration  for  the 
promise  on  his  part  the  warranty  loses  the 
character  of  a  condition,  or,  to  speak  per- 
haps more  properly,  ceases  to  be  available 
as  a  condition,  and  becomes  a  warranty  in 
the  narrower  sense  of  the  word,  viz.,  a  stlpn- 
latlon  by  way  of  agreement  for  the 'breach 
of  which  a  compensation  must  be  sought  In 
damages." 

It  Is  perfectly  evident  that  the  contract 
was  entered  into  between  the  plaintiff  and 
defendant  to  secure  a  reservoir  site  for  de- 
fendant The  Improvements  on  the  land 
which  plaintiff  contracted  to  sell  were  not 
on  the  right  of  way  of  the  defendant  and  at 
the  time  the  contract  was  executed  the  act 
of  February  28,  1902  (chapter  134,  32  Stat 
43  [U.  S.  Comp.  St  Supp.  1905,  p.  370]), 
had  not  been  passed,  which  permitted  rail- 
roads to  condemn  land  for  certato  purposes 
outside  of  their  rl^t  of  way.  The  plaintiff 
testified  as  follows:  "Mr.  Moore:  What 
statement  was  made  by  Mr.  McLoud  as  to 
these  other  claims,  and  as  to  which  claim  h« 
would  support?  A.  I  took  Mr.  McLoud  to 
my  buggy  and  went  out  and  went  over  this 
dam  site,  and  I  showed  him  all  the  claims 
that  were  there  and  the  fences  and  all  the 
improvements,  and  told  him  the  exact  situa- 
tion, and  then  he  notified  me  to  come  to 
Little  Rock,  and  he  wrote  me  letters  saying 
that  he  would  support  me  In  this  matter. 
Q.  Did  be  make  any  statement  as  to  the 
claim  the  company  would  support?  A.  Yes, 
sir.    Q.  What  was  that?    A.  That  he  would 
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Mag/part  me  In  tim  daim,  depend  on  me  to 
protect  them,  which  I  agreed  to  do."  It 
thus  appears  that  the  attorney  of  the  de- 
fendant nndergtood  fnlly  what  the  condltlonB 
were  when  be  drew  the  contract,  and,  as 
there  were  other  parties  beelde  plaintiff 
having  dalma  for  Improvemoita  on  this 
nme  land,  the  proTlsion  of  the  contract  was 
Inserted  that  the  |3,600  shonid  be  retained, 
and  to  be  paid  to  plaintiff  "when  It  [de- 
teidant]  shall  have  completed  said  reser- 
voir without  interruption  by  any  one  else 
and  without  there  being  any  adverse  title 
to  any  of  said  land." 

McLond  testified  that  the  defendant  com- 
menced the  construction  of  the  dam,  and 
while  the  work  was  In  progress  certain 
parties  notified  the  defendant  to  stop  work, 
whereiqpan  McLond  wrote  plaintiff  two  let- 
ters, as  follows: 

*T<IttIe  Rock,  Ark.,  Feb.  10,  1902,  At  Hart- 
abcHiie.    R.  L  Bond,  Care  St  Charles  Hotel, 
New  Orleans,  tA. — ^Dear  Sir:     I  have  ar- 
ranged with  my  clerk,  Mr.  McCullough,  to 
get  a  check  for  $366.00  from  Mr.  Yarnall,  to 
smd  to.  you,  and  I  will  cover  It  by  voucher 
to  him  when  I  get  home.    Please  sign  the 
Inclosed  receipt  and  return  to  me.     James 
Braalll  has  served  notice  upon  our  workmen 
not  to  bnild  the  dam.     He  does  not  claim 
that  he  owns  the  land  where  the  dam   is 
being  put,  but  claims  that  the  building  of  the 
dam  will  cause  the  water  to  back  up  and 
make  part  of  the  reservoir  on  the  land  owned 
by  him.     He  has  notified  us  not  to  do  any 
dearlng  for  the  reservoir,  which,  of  course, 
makes  the  building  of  the  dam  useless  to  us. 
I  have  Instructed  our  men  to  go  ahead  with 
the  work  unless  they  are  actually  stopped 
by  him,   and  I   shall  depend  upon  you  to 
fight  out  his  claim.    I  went  for  Dr.  Halley 
and  Jim   BSlIott  to-day  to  have  them  call 
Braxill  off,  but  we  found  he  had  gone  to 
Uttle  RoCk,  I  suppose  to  see  me.    I  came 
here  from  Outhrle  and  have  to  return  there, 
and  win  not  get  back  to  Little  Rock  for 
several  days.     If  you  can  Instruct  Chastain, 
either  In  his  name  or  the  name  of  Dave 
Thomas,  to  do  anything  to  head  BrazlU  off, 
I  wish  yon  would  do  it    One  Brannon  has 
also  notified  us  that  Minnie  Brannon  an  In- 
dian woman,   claims  the  N.   E.   \i  of  the 
&  E.  %  of  section  26,  and  the  W.  %  of  the 
N.  W.  ^  of  the  S.  W.  %  of  section  26.     I 
ihall  expect  you  to  protect  us  against  all 
these  daims.    I  hope  that  you  will  have  a 
pleasant  trip  to  Havanna,  and  that  you  will 
get  this  InclosuR  before  you  leave.     Touts 
truly,  J.  W.  Mdiond,  General  Solicitor." 

"UtUe  RoCk.  Aik.,  Feb.  21, 1002.  Dr.  B.  I. 
Bond,  Hartshome,  I.  T.— Dear  Sir :  As  you 
probably  know,  I  have  been  hung  up  with 
■n  Injunction  suit  at  Outhrle,  and  Just  got 
bade  from  there  yesterday,  and  will  have  to 
return  again  Sunday  night,  and  will  probably 
be  up  there  all  next  week.  If  you  want  to 
vrite  me  there  any  time  next  week,  do  so 
la  care  of  CL  M.  Bame&  I  will  depend 
988^^-82 


iipon  you  to  protect  ns  against  Jim  Brazlll 
and  all  others.  I  have  instructed  our  fel- 
lows to  keep  at  work  and  pay  no  attention 
to  anything  short  of  court  order.  I  under- 
stand a  bill  which  I  prepared  last  fall  has 
Just  passed  the  House  and  Senate,  and,  If 
it  has,  we  can  twist  their  tails  all  right  on 
this  reservoir  matter.  Yours  truly,  J.  W. 
McLond,  General  Solicitor." 

It  appears  from  the  testimony  of  plaintiff 
that  the  dam  was  completed  without  inter- 
ruption by  any  one:  "Q.  Was  the  work  on 
that  dam  ever  stopped  by  any  outside  party 
from  the  time  It  began  until  it  was  com- 
pleted? A.  No,  sir;  it  was  not  I  passed 
through  there  every  day  in  my  practice,  and 
the  work  never  stopped  on  account  of  any- 
thing except  rain  and  natural  conditions. 
Q.  Did  they  ever  call  on  yon  to  protect  them 
in  any  way?  A.  No,  sir.  Q.  Was  the  dam 
as  a  matter  of  fact  completed?  A.  Yes,  sir" 
— and  under  the  terms  of  the  contract  the 
$S,600  became  due.  If  this  provision  of  the 
contract  can  be  called  a  condition,  It  can 
only  be  a  conditional  promise,  and,  the  con- 
dition having  been  performed,  the  defendant 
Is  liable  to  pay  according  to  the  terms  of  the 
contract  Lawson  on  Contracts,  {  409:  "A 
promise  may  be  conditional,  1.  e.,  where  the 
I>erformance  is  not  due  Immediately,  but  be- 
comes so  only  after  the  happening  of  a  future 
event  In  such  cases  the  condition  prece- 
dent must  toke  place  before  the  party  can 
be  In  default  for  not  performing  his  promise." 

AppeHant  InBlsts  that  it  was  compelled 
to  institute  condemnation  proceedings  to  per- 
fect title.  When  this  contract  was  executed, 
the  act  authorizing  condemnation  proceed- 
ings had  not  been  enacted.  No  titles  In  fee 
could  be  secured,  the  Indian  was  not  author- 
ized to  convey  title  in  fee,  and  the  right  to 
occupancy  could  alone  be  conveyed.  The 
plaintiff  fnlly  complied  with  the  terms  of 
his  contract  After  the  act  of  February  28, 
1002  (chapter  1S4,  82  Stat  43  [U.  S.  Comp. 
St  Supp.  1905,  p.  370]),  was  passed,  all  those 
having  pretended  claimg  were  eliminated  by 
the  condemnation  proceedings.  The  effect  of 
this  act  was  euphoniously  expressed  by  the 
attorney  for  the  defendant  in  his  letter  to  the 
platotiff,  as  enabling  them  to  "twist  their 
tails  all  right  on  this  reservoir  matter."  Hav- 
ing successfully  accomplished  their  purpose, 
with  the  assistance  of  the  plaintiff,  on  other 
claimants,  the  effort  Is  now  evidently  being 
made  to  treat  the  plaintiff  likewise. 

The  second  proposition  presented  by  appel- 
lant Is  as  follows:  "The  court  erred  In  not 
Instructing  the  Jury  that  the  contract  be- 
tween the  plaintiff  and  defendant  was  con- 
trary to  public  policy,  in  violation  of  law, 
and  void."  The  contract  between  plaintiff 
and  defendant  contained  this  clause:  "I 
(Bond)  further  covenant  and  agree  to  (cause 
to)  be  assigned  and  transferred  to  the  said 
railroad  company,  a  lease  between  one  Dave 
Thomas,  an  Indian  citizen,  and  one  J.  D. 
Cbastoln,  an  Indian  citizen,  of  date  December 
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11, 1901."  The  lease  wu  dated  December  11, 
1901,  and  the  plaintiff  had  the  same  duly  ajB- 
slgned.  In  a  letter  written  by  the  plaintiff, 
and  directed  to  J.  D.  Chastaln,  at  the  in- 
stance of  defendant's  attorney,  Is  explained 
•wt&t  defendant  desired  to  have  done.  It  Is 
as  follows:  "Little  Rock,  Ark.,  Feb.  4,  1902. 
3.  D.  Chastaln,  Esq.,  Hartshorne,  I.  T.  — 
Dear  Sir:  I  have  reached  settlement  with 
the  Choctaw,  Oklahoma  &  Oulf  Railroad 
Company  In  regard  to  the  reservoir,  and  In- 
close you  herewith  the  original  lease  betweoi 
you  and  Dave  Thomas  for  you  to  assign  and 
acknowledge  the  assignment  writing  on  type- 
writer and  attached  to  the  same.  I  also  In- 
close yon  another  lease  drawn  up  In  better 
form,  from  Dare  Thomas  to  you,  covering 
240  acres  of  land,  which  please  have  Dave 
Thomas  sign  and  acknowledge,  and  then  you 
sign  and  acknowledge  the  assignment  on  the 
back  of  It  to  the  railroad  company,  and  re- 
turn these  to  Mr.  McLond,  Little  Rock,  Ark. 
•  •  •  Yours  truly,  R.  I.  Bond."  In  the 
testimony  of  Chastaln  appears  the  following 
questions  and  answers:  "Q.  Do  yon  remem- 
ber whether  the  contract  between  the  rail- 
road and  Dr.  Bond  was  Inclosed?  A.  Yes, 
that  was  Inclosed,  and  the  leases  to  be  signed 
by  Dave  Thomas  and  myself  were  Inclosed. 
Q.  Were  the  assignments  made?  A.  Yes,  sir. 
Q.  What  was  done  with  them?  A.  Returned 
to  Mr.  McLoud.  Q.  In  accordance  with  the 
Instructions  In  the  letter?  A.  Yes,  sir."  Yet 
appellants  insist  that  this  lease  was  contrary 
to  the  statute  and  void.  But  this  land  had 
not  been  allotted  under  the  provisions  of  the 
Curtis  bin  (SO  Stat  495,  c.  617),  and  allot- 
ments did  not  take  place  until  after  the  sup- 
plemental agreement  was  ratified  on  Septem- 
ber 25,  1902,  for  the  reason  that  the  amount 
to  be  allotted  to  each  individual  Indian  could 
not  be  determined;  but,  under  the  proviso  of 
section  16  of  said  act  (SO  Stat  601),  it  was 
"provided  that  where  any  citizen  shall  be  In 
possession  of  only  such  amount  of  agricul- 
tural or  grazing  land  as  would  be  his  Just 
and  reasonable  share  of  the  lands  of  his  na- 
tion or  tribe  and  that  to  which  his  wife  and 
minor  children  are  entitled,  be  may  continue 
to  use  the  same  or  receive  the  rents  thereon 
until  allotment  has  been  made  to  him."  It 
was  therefore  entirely  proper  for  Thomas  to 
lease  Chastaln  this  land,  and  the  same  would 
be  good  until  allotment  took  place. 

The  third  proposition  discussed  by  appel- 
lant Is  as  follows:  "That  the  agreement  or 
contract  alleged  to  have  been  made  between 
J.  W.  McLoud,  general  solicitor  of  the  Choc- 
taw Railroad,  and  R.  I.  Bond,  was  not  au- 
thorized by  the  company  through  Its  directors 
or  president,  and  therefore  was  not  binding 
upon  the  company;  and,  further,  that  It  could 
not  have  been  authorized  by  the  company  be- 
cause such  contract  by  the  company  would 
have  been  ultra  vires  and  void."  Appellant 
insists  that  It  Is  not  shown  In  the  evidence 
that  the  defendant  company  ever  ratified  the 
contract  made  by  its  attorney  and  Bond,  and 


that  no  authority  is  shown  by  McLoud  to 
make  the  contract,  and  quotes  section  10  of 
the  act  of  Congress  (25  Stat  38,  c  IS)  au- 
thorizing the  Choctaw  Coal  Ic  Railway  Com- 
pany to  construct  Its  railway  through  the 
Indian  Territory,  showing  the  conditions  ui>- 
on  which  Its  rights  were  granted,  and  that, 
under  section  2  of  the  act  (25  Stat  3S),  "the 
said  railroad  was  not  authorized  to  take  any 
land  other  than  a  right  of  way  one  hundred 
feet  in  width,  a  strip  of  land  two  hundred 
feet  by  three  thousand  feet  In  addition  to 
right  of  way  for  stations  for  every  ten  miles 
of  road,  and  the  right  to  use  additional 
ground  necessary  for  heavy  cuts  and  fills, 
not  exceeding  one  hundred  feet  in  width  on 
each  side  of  the  right  of  way,  and  providing 
that  no  more  than  said  addition  of  land  shall 
be  taken  for  any  one  station";  and  Insists 
that,  if  the  company  had  ratiiSed  the  con- 
tract, it  would  be  ultra  vires  and  void. 

The  first  act  to  authorize  the  Choctaw  Coal 
&  Railway  C!ompany  to  construct  and  oper- 
ate a  railway  through  the  Indian  Territory, 
and  for  other  purposes,  was  approved  F^m- 
aiy  18,  1888.  25  Stat  86,  c.  18.  This  act 
was  amended  February  IS,  1889  (25  Stat  668, 
C.  162),  on  February  21,  1891  (26  Stat  766,  c. 
249),  and  also  on  January  22,  1894  (28  Stat 
27,  c.  14),  and  on  August  24,  1894  (28  Stat 
502,  c.  830),  an  act  was  passed  as  follows: 
"An  act  to  authorize  purchasers  of  the  prop- 
erty and  franchises  of  the  Choctaw  Coal  and 
Railway  (Company  to  organize  a  corporatlMi 
and  to  confer  upon  the  same  all  the  powers, 
privileges,  and  franchises  vested  In  that  com- 
pany," section  5  of  which  is  as  follows: 
"That  the  said  corporation,  when  organized 
as  hereinbefore  provided,  shall  have  and  pos- 
sess perpetual  succession  and  shall  be  able 
to  sue  and  be  sued,  plead  and  be  Impleaded, 
in  all  courts  of  record  and  elsewhere,  and 
shall  have  power  to  ordain,  establish  and  put 
In  execution  such  by-laws  and  regulations  as 
shall  be  proper,  necessary,  or  convenient  for 
the  government  of  the  said  corporatl<»i.  not 
being  contrary  to  the  Gonstitatlon  and  laws 
of  the  ITnlted  States,  and  g«ierally  to  do  all 
and  singular  the  matters  and  things  which 
shall  be  necessary  or  convenient  to  enable 
the  said  company  to  maintain,  use,  and  oper- 
ate their  railroads  and  mines  which  It  may 
become  possessed  of  by  virtue  hereof  In  con- 
formity with  the  provisions  of  the  acta  of 
Ck>ngress  relating  to  or  affecting  the  Choctaw 
Coal  and  Railway  0>mpany."  Under  an  act 
of  Congress  approved  April  24, 1806  (29  Stat 
98,  c.  122),  ^titled,  "An  act  to  amend  an  act 
approved  August  twenty-fourth,  eighteen 
hundred  and  ninety-four,  entitled,  'An  act  to 
authorize  purchasers  of  the  property  and 
franchises  of  the  Choctaw  C!oal  and  Railway 
Company  to  organize  a  corporation  and  con- 
fer upon  the  same  all  the  powera,  privileges, 
and  franchises  vested  In  that  Ck>mpany,' "  the 
appellants  became  the  successora  of  the  Choc- 
taw Coal  &  Railway  Comi)any.  It  therefore 
appears  that  appellant  was  authorized  by 
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law  to  do  anytbing  either  necessary  or  con- 
Tenient  to  tbe  operation  of  its  railroad  or 
mineB.  If,  therefore,  the  property  acquired 
under  the  contract  sued  on  was  either  neces- 
luy  or  convenient  to  the  operation  of  the  ap- 
pellanf  ■  raUroad  or  mines,  the  company  was 
inthorized  to  make  the  contract 

In  2  Beach  on  Corporations,  par.  427,  it  is 
nld:     "When  an  act  In  its  external  aspect 
is  within  the  general  powers  of  a  company, 
ud  U  only  unauthorized  because  It  is  done 
with  a   secret  unauthorized   Intent,  the  de- 
fense of  ultra  vires  will  not  prevail  against  a 
itranger  who  dealt  with  the  company  with- 
out notice  of  Its  Intent    That  a  mining  plant 
booght  by  a  mining  company,  and  adapted  to 
its  business,  contained  some  ixvperties  that 
the  company  buying  might  not  be  authorized 
to  inuchaae,  does  not  avoid  the  notes  given 
tm  the  plant    So,  if  a  company  properly  us- 
ing  land   purchase   other  lands,   It   cannot 
evade  payment  by  pleading  that  the  purchase 
was  mmecessary  f<»-  the  purposes  of  the'  cor- 
poration.    A  lender  to  a  company  having 
power  to  borrow  money  need  not  see  to  It 
that  It  Is  applied  to  Its  legitimate  business. 
The  rule  as  to  participation  with  a  corpora- 
tion la  doing  an  ultra  vires  act  Is  based  upon 
DO  different  principle  than  that  of  participa- 
tion In  any  Illegal  contract    And  the  fact  of 
knowledge  of  tbe  company's  purpose  without 
any  fraudulent  Intent  on  the  part  of  the  per- 
aaa  dealing  with  It  will  not  defeat  the  tat- 
ter's action."     Beach  also  says  (paragraph 
421) :    "It  Is  now  very  well  settled  that  a 
coiiwration  cannot  avail  itself  of  tbe  defense 
of  ultra  vires  when  the  contract  Itself  has 
been.  In  good  faith,  fully  performed  by  the 
other  party,  and  the  corporation  has  had  the 
full  benefit  of  the  contract"    And,  In  para- 
graph 426:     "If,  however,  there  have  been 
acts  of  part  performance  which  the  company 
most  be  taken  to  have  acquiesced  In  and  to 
have  thus  adopted  the  contract,  spedflc  per- 
formance win  be  decreed."     And,  In  para- 
graph 425,  he  says:    "Tbe  doctrine  of  ultra 
Tires  as  a  defense  has  died  so  hard  that  It 
Is  well  to  repeat  the  proposition,  which  seems 
to  be  fnlly  established  by  the  more  recoit 
decisions,  that,  where  a  contract  has  in  good 
faith  been  fully  performed  either  by  the  cor- 
poration or  the  other  party,  tbe  one  who 
thos  has  received  the  benefit  will  not  be  pw- 
mitted  to  resist  Its  enforcement  by  the  plea 
of  mere  want  of  power."     In  De  Groff  v. 
American,  etc.,  Co.,  21  N.  T.  124,  the  conrt 
■tya :    "But  again.  If  it  be  conceded  that  de- 
fendants had  no  right  to  enter  Into  the  con- 
tract of  sale  In  this  case  and  bind  the  com- 
pany  to   perform    the   obligations    assumed, 
Tlewed  as  a  mere  question  of  corpoi-ate  pow- 
er, yet  having  undertaken  to  do  so,  and  hav- 
faig  received  the  full  consideration  agreed  to 
be  paid  by  the  plaintiff,  and  he  having  ful- 
filled his  entire  contract,  they  cannot  now  be 
pennltted  to  set  up  that  excess  of  authority 
to  excuse  them  from  that  part  of  the  con- 
tract which  Imposes  an  obligation  upon  them. 


It  is  very  dear  tbart,  If  the  plaintiff  in  this 
suit  had  been  prosecuted  upon  one  of  the 
notes  given  by  him  up<m  tbe  purchase,  he 
could  not,  having  accepted  and  retaining  the 
goods,  have  set  up  as  a  defense  want  of  pow- 
er In  the  defendants  to  enter  Into  the  con- 
tract The  same  rule  of  right  and  the  same 
measure  of  Justice  will  be  exacted  In  this 
Suit  This  principle  has  been  repeatedly  held 
as  applicable  to  an  individual  attempting  to 
screen  himself  from  liability  when  contract- 
ing with  a  corporation,  when  seeking  to  es- 
cape responsibility  on  the  plea  of  ultra  vires 
for  acts  deliberately  done  with  all  usual  and 
needful  formalities;  and,  where  they  have 
received  the  entire  benefit  they  contracted  for, 
such  a  defense  should  no  longer  be  tolerated 
in  our  courts.  National  Bank  v.  Whitney, 
103  U.  S.  99,  26  li.  Ed.  443 ;  Diamond  Match 
Co.  V.  Eoeber,  106  N.  Y.  473,  73  N.  E.  419,  60 
Am.  Rep.  464 ;  \^hltney  Arms  Co.  v.  Barlow, 
63  N.  X.  ea,  70,  20  Am.  Rep.  504;  Steam  Nav- 
igation Oo.  V.  Weed,  17  Barb.  378;  Leavltt 
V.  Pell,  27  Barb.  822;  Standard  Oil  Co.  v. 
Shofield,  16  Abb.  N.  C.  (N.  T.)  872;  OIJ 
Oeek,  etc.,  B.  Co.  v.  Pennsylvania  Trans- 
portation Co.,  83  Pa.  160,  where  In  a  suit 
between  two  corporations  it  was  said :  'We 
do  not  think  the  defendants  ^re  in  a  position 
to  defend  upon  the  ground  of  the  Illegality 
of  the  contract  There  were  mutual  cove- 
nants and  mutiul  advantages.  The  defend- 
ants had  enjoyed  the  advantages  such  as 
they  were.'  Chicago,  etc..  By.  Co.  v.  Derkes, 
103  Ind  520,  3  N.  E.  239 ;  Ehrman  v.  Union 
Central,  eta,  Ins.  Co.,  35  Ohio  St  324." 

Appellee  Insists  that  tbe  cases  cited  by  ap- 
p^Iants  in  Central  Transp.  Co.  v.  Pullman 
Palace  Car  Co..  139  U.  S.  24, 11  Sup.  Ct  478, 
SS  L.  Ed.  65,  and  Pennsylvania  B.  Co.  v.  St 
liouls,  A.  &  T.  R  R.  Co.,  118  n.  8.  817,  6 
Sup.  Ct.  1090,  30  L.  B.  A.  83,  are  not  applica- 
ble, "for  the  reason. that  in  the  cases  cited 
the  corporation  attempted  to  confer  on  an- 
other corporation  all  of  the  rights  and  pow- 
ers which  it  had  received  from  the  Legisla- 
tnre;  in  other  words,  it  attempted  to  place 
itself  in  a  position  where  It  could  not  per- 
form tbe  duties  which  its  charter  required." 
Appellee  dtes  the  case  of  Jacksonville  M.  P. 
R.  &  N.  Co.  V.  Hooper,  160  TJ.  S.  514,  16  Sup. 
Ct  379,  40  li.  Ed.  515,  to  sustain  his  conten- 
tion that  the  defense  of,  ultra  vires  is  not 
available,  and  after  an  examination  of  the 
case  it  appears  to  fully  support  his  conten- 
tion. In  Hitchcock  v.  Galveston,  96  U.  S.  341, 
24  L.  Ed.  659,  Justice  Strong  says:  "Al- 
though there  may  be  a  defect  of  power  In  a 
corporation  to  make  a  contract,  yet,  If  a  con- 
tract made  by  It  is  not  in  violation  of  its 
charter  or  any  statute  prohibiting  It  and  the 
corporation  has  by  Its  propiise  induced  a  par- 
ty relying  on  the  promise  and  in  execution 
of  the  contract  to  expend  money  and  perform 
his  part  thereof,  the  corporation  is  liable  on 
the  contract"  To  the  same  effect  is  Union 
Gold  M.  Co.  V.  Rocky  Mountain  National 
Bank,  96  U.  S.  640,  24  U  Ed.  648,  and  Union 
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National  Bank  t.  Mathews,  98  XT.  8.  021,  25 
li.  Ed.  188. 

It  Is  onr  Jndgment  that  the  action  of  the 
court  below  in  directing  a  verdict  for  the 
plaintiff  was  correct,  and  the  judgment  of 
ttie  oonrt  is  therefore  affirmed. 

GILU  a  J.,  and  LAWRENCE,  J.,  concor. 


PABMENTER  T.  UNITED  STATES. 

(Oonrt  of  Appeals  ot  Indian  Territory.     Nov. 
24,  1906.) 

1.  InxoziOATiHQ  liiquoBS— PBosxoxrnon— In- 

niCTMERT. 

An  indictment  for  the  sale  of  intoxicating 
Hguon  need  not  state  the  name  of  the  person  to 
whom  the  llqnor  is  sold. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  29,  Intoxicating  Uqnors,  |  238.] 

2.  Cbxhikai.   liAW  —  Atfeaij- Record  —  Ih- 

BTBUCTIOnS. 

In  a  prosecntiMi  for  the  sale  of  intoxicat- 
faig  liquor,  the  failure  of  the  oonrt  to  allow  the 
Jury  to  fix  the  punishment  is  not  ground  for 
reversal  where  ue  instructions  are  not  con- 
tained in  the  record,  and  the  record  shows  no 
exception  to  the  failure  of  the  court  to  instmct 
the  jury  on  that  question. 

Pd.  Note.— For  cases  in  point,  see  Cent  IMg. 
Vi,  Criminal  Law,  {§  294&-a>46.] 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory; 
kefore  Justice  Chas.  W.  Raymond,  January 
28,  1905. 

J.  N.  Parmenter  was  convicted  of  selling 
intoxicating  liquor,  and  appeals.     AfflrmedL 

On  the  5th  day  of  October,  1901,  an  Indict- 
ment was  returned  against  the  defendant 
Parmenter,  for  selling  Intoxicating  liquor  on 
the  10th  day  of  S^tember,  1904.  Trial  was 
had,  and,  on  the  2d  day  of  January,  1905,  the 
Jury  returned  the  following  verdict:  "We, 
the  Jury,  find  defendant  guilty  in  manner 
and  form  as  charged  in  the  first  count  of  the 
within  indictment  D.  H.  Ztnk,  Foreman." 
Motion  In  arrest  of  Judgment  was  filed  and 
overruled,  and  defendant  prayed  an  appeal 
to  this  court 

W.  J.  Crump,  for  appellant  W.  M.  Md- 
lette,  U.  S.  Atty. 

TOWNSEND,  J.  Two  questions  are  rais- 
ed In  this  case  by  appellant,  the  first  of 
which  Is,  does  the  law  require  that  the  name 
of  the  person  to  whom  liquor  Is  sold  shall 
be  stated  In  an  Indictment  for  selling  in- 
toxicating liquor  in  the  Indian  Territory? 
The  first  count  of  the  Indictment  upon  which 
the  verdict  of  the  Jury  was  returned,  Is  as 
follows:  "The  grand  Jurors  of  the  United 
States  of  America,  selected.  Impaneled, 
sworn,  and  charged  to  Inquire  within  and 
for  the  body  of  the  Western  District  of  the 
Indian  Territory,  in  the  name  and  by  the 
authority  of  the  United  States  of  America, 
npon  their  oaths  do  find,  present  and  charge 
that  one  J.  N.  Parmenter,  on  the  10th  day 
of  September,  A.  D.  1901,  within  the  Western 


District  of  the  Indian  Territory,  unlawfully 
and  feloniously  did  then  and  there  sell  and 
give  away  one  quart  of  vinous  llqnor,  one 
quart  of  malt  liquor,  and  one  quart  of  In- 
toxicating liquor  to  divers  persons,  contrary 
to  the  form  of  the  statute  In  such  case  made 
and  provided,  and  against  the  peace  and 
dlgnl^  of  the  United  States  of  Amwlca." 
Tile  Indictment  in  this  case  is  under  the  act 
of  Congress  of  March  1,  1895,  28  Stat  697, 
c  145,  which  provides:  "Sec.  8.  That  any 
person,  whether  an  Indian  or  otherwise,  who 
shall,  In  said  territory,  manufacture,  sell, 
give  away,  or  in  any  manner,  or  by  any 
means  furnish  to  anyone,  either  for  himself 
or  another,  any  vinous,  malt,  or  fermented 
liquors,  or  any  other  intoxicating  drinks  of 
any  kind  whatsoever,  whether  medicated  or 
not,  or  who  shall  carry,  or  in  any  manner 
have  carried,  into  said  territory  any  such 
liquors  or  drinks,  or  who  shall  be  Interested 
In  such  manufacture,  sale,  giving  away,  fur- 
nishing to  anyone,  or  carrying  into  said  ter- 
ritory any  of  such  liquors  or  drinks,  sliail, 
upon  conviction  thereof,  be  punished  by  fine 
not  exceeding  five  hundred  dollars  and  by 
Imprisonment  for  not  less  than  one  month 
nor  more  than  five  years."  It  will  be  no- 
ticed that  the  act  provides  that  If  any  per- 
son shall  sell  intoxicating  liquor  to  "anyone" 
he  shall  be  guilty  of  a  crime,  than  which 
there  could  hardly  be  a  more  general  or 
com];a'ehen8lve  description. 

In  Nelson  v.  United  States  {O.  0.)  30  Fed. 
112,  an  Alaska  case,  the  court  said:  "I  do 
not  think  that  the  motion  to  set  out  the 
name  of  the  purchaser  of  tlie  llqnor  Is  a 
matter  that  can  be  alleged  here  as  error. 
The  name  can  only  be  required  for  the  more 
convenient  identification  of  the  transaction. 
It  is  not  a  necessary  Ingredioit  of  the  of- 
fense, particnlariy  where  the  prohibition  to 
sell  Is  general,  irrespective  of  persons.  If  It 
was  a  case  of  prohibition  to  sell  to  a  partic- 
ular person  or  class  of  persons,  as  a  wo- 
man, or  minors,  there  would  be  more  reason 
for  holding  that  the  name  of  the  person  to 
whom  the  sale  was  made  is  a  necessary  part 
of  the  statement  of  the  offense."  In  Black 
on  Intoxicating  Liquors,  page  464,  It  is  said: 
"A  great  number  of  authorities  sustain  the 
doctrine  that  it  Is  not  necessary  for  the  In- 
dictment either  to  name  the  purchaser  or 
to  allege  that  he  is  unknown,  or  to  make  any 
reference  to  him  further  than  that  Implied 
in  ttie  allegation  that  a  sale  was  made." 
And  the  luiform  course  of  the  decisions  of 
the  Arkansas  Supreme  Court  has  been  along 
this  line.  State  v.  Pamell,  16  Ark.  506.  63 
Am.  Dec  72;  McCuen  v.  State,  19  Ark.  636; 
Johnson  v.  State,  40  Ark.  453;  State  v.  Bail- 
ey, 43  Ark.  150.  Also  State  v.  Brown,  41 
La.  771.  «  South.  638;  State  v.  Bieiby,  21 
Wis.  204.  In  McCuen  v.  State,  supra,  the 
Indictment  charged  the  sale  of  liquor  to 
divers  persons,  as  in  the  indictment  under 
consideration,  and  the  court  there  held  that 


Digitized  by 


Google 


Ind.!;) 


MISSOURI,  K.  ft  T.  BT.  CO.  t.  WILHOIT. 


841 


It  was  not  necessary  to  give  the  names  of 
the  pnrchasers.  In  State  t.  Famell,  supra, 
tbe  Siqveme  Coort  of  Arkansas  goes  Into 
tbe  question  fully,  and,  quoting  from  State 
T.  Munger,  16  Vt  290,  lays  down  tbe  rule, 
which  has  been  followed  in  the  succeeding 
cases,  giving  the  reasons  upon  which  the 
role  is  predicated.  The  court  there  says: 
*7t  is  said  that  the  indictment  is  bad  be- 
cause It  is  not  averred  to  whom  the  liquor 
was  sold,  or  that  the  person  or  persons  are 
unknown.  It  Is  of  no  Importance  that  the 
in^ctment  should  contain  such  an  averment 
The  offense  complained  of  worlu  no  injury 
upon  the  individual  rights  of  the  person  to 
whom  the  sale  was  made,  and  none  are 
supposed  to  be  violated.  It  has  no  analogy 
to  an  Indlctmoit  for  theft  •  •  *  where 
the  violation  of  private  rights  enters  into 
tbe  very  essence  of  the  crime.  ♦  •  •  The 
s^tnte  upon  which  this  indictment  is  found- 
ed ^ves  but  one  penalty  for  a  single  viola- 
tion, and  It  is  immaterial  whether  the  sale 
Is  to  one  or  divers  indlvidualB." 

We  think  the  Indictment  good  in  that  re- 
spect, and  that  It  is  not  necessary  to  insert 
In  the  Indictmemt  the  name  of  the  person 
to  whom  the  liquor  was  sold. 

The  second  question  raised  by  appellant  in 
Us  brief  Is  that  it  was  error  not  to  allow  the 
July  to  fix  tbe  punishment  But  as  tbe  In- 
structions given  by  the  court  upon  the  trial 
of  the  case  are  not  contained  In  the  record, 
we  have  no  means  of  knowing  whether  the 
court  gave  such  an  instruction  or  not  Nor 
does  the  record  show  that  any  exception  was 
tsken  by  defendant  to  the  failure  of  the 
court  to  so  Instruct  the  Jury. 

There  being  no  error  in  the  record,  we 
are  of  tbe  opinion  that  the  Judgment  of  tbe 
court  bdow  should  he,  and  it  Is,  affirmed. 

QTUt,  C  3.,  and  CLAYTON  and  LAW- 
BBNCB,  JJ.,  omcnr. 


MISSOURI,  K.  &  T.  RT.  CO.  v.  WILHOIT. 

(Coort  of  Appeals  of  Indian  Territoiy.     Nov. 
24,    1906.) 

1  Afpkai.  —  Pbbskntatioh  or  Questions  — 

HonOR  TOB  Nxw  TaiAL. 

Where  there  is  no  complaint  In  the  motion 
for  a  new  trial  of  the  court's  action  in  girinz 
instmctions  of  its  own  motion,  assignments  oi 
error  predicated  on  the  giving  of  an  instruction 
on  tbe  burden  of  establishing  contributory  neg- 
ligence on  the  court's  own  motion  will  not  bis 
considered  on  appeal. 

[Ed.  Note.— For  cases  In  ooint,  see  Cent  Dig. 
Tol.  2,  Appeal  and  Elrror,  f  1697.] 

2L  Saice— Specizicatioks  or  Ebbob. 

Specifications  of  error,  based  on  assign- 
ments that  the  court  erred  in  giving  and  refus- 
ing instroctiona,  to  which  action  of  the  court 
tlie  appellant  excepted,  will  not  be  considered  on 
appeal. 

n  Note.— For  cases  in  point,  see  Cent  Dig. 
,  Appeal  and  Error,  |  8013.] 


8.  Master  and  Sebvamt— InroBixs  to  Skbv- 
ANT  —  Detects  in  Appliances  —  Fellow 

SXBVANTS— FOBKICKN. 

A  railroad  is  liable  for  injuries  to  a  serv- 
ant resulting  from  failure  of  its  foreman  to 
inspect  a  band  car,  tliough  the  foreman  was  a 
fellow  servant  of  the  person  injured,  since  tbe 
duty  of  providing  safe  appliances  could  not  be 
delegated. 

VEO.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  U  385,  401.] 

4.  Sahs— AoTiON— Pleadino— ABSUMFTTOn  or 

Risk. 

In  an  action  for  injuries  to  a  servant 
the  defense  of  assumption  of  risk  to  be  avail- 
able must  be  pleaded. 

[EA.  Note. — For  cases  in  point,  see  Cent  Dig. 
voL  34,  Master  and  Servant  I  858.] 

Iiawrence,  J.,  dissenting. 

Appeal  from  the  United  States  Court  for 
the  Northern  District  of  the  Indian  T«ri- 
tory;  before  Justice  Joseph  A.  Olll,  Febru- 
ary 17.  1904. 

Actl(m  by  Joba  Wilhoit  against  the  Mis- 
souri, Kansas  te  Texas  Railway  Gomi)any. 
From  a  Judgmoit  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

On  September  9,  1903,  plaintiff  (appellee) 
filed  his  complaint  and  alleged  that  on  Feb^ 
ruary  2,  1003,  he  was  in  the  employ  of  the 
defendant  as  a  section  hand;  that  he  and 
other  section  hands  were  at  work  on  defend- 
ant's track  under  a  section  foreman  named 
Cook;  that  In  going  to  and  from  work  tbe 
defendant  furnished  a  hand  car;  that  in 
furnishing  said  hand  car  It  became  and  was 
the  duty  of  the  defendant  to  furnish  a  band 
car  that  was  safe  for  use  on  its  tracks;  that 
this  plaintiff  was  not  skilled  in  machinery, 
and  was  not  aware  of  the  condition  of  said 
hand  car;  that,  in  fact  the  said  hand  car 
was  very  badly  worn  and  tbe  rims  of  tbe 
wheels  were  not  sufficient  to  hold  it  on  the 
track,  and  the  axles  and  boxes  of  said  hand 
car  were  so  badly  worn  that  said  hand  car 
was  liable  at  any  time  to  Jump  the  track; 
that  one  of  the  wheels  of  said  car  was  out  of 
line  in  such  a  way  as  to  have  a  tendency  to 
climb  the  rail  and  throw  the  car  off  the 
track;  that  the  condition  of  said  hand  ear 
was  known  to  the  defendant  before  the  in- 
juries to  plaintiff  occurred;  and  Its  defects 
could  have  been  discovered  by  defendant  in 
time  to  avoid  the  accident  to  plaintiff,  had 
defendant  properly  inspected  its  condition: 
that  on  said  February  2,  1903,  while  the 
plaintiff  and  other  section  hands  were  bring- 
ing In  said  car,  and  while  plaintiff,  in  the 
exercise  of  due  care,  was  pumping  said  car, 
"said  car,  as  a  result  of  its  defective  condi- 
tion as  aforesaid,  caused  by  defendant's 
negligence  in  furnlBblng  the  same  in  said 
condition  and  failing  to  inspect  and  to  re- 
pair tbe  same,  Jumped  the  track  Just  north 
of  a  bridge,  about  one  and  one-half  miles 
south  of  Big  Cabin,  Ind.  T.";  that  as  a  re- 
sult plaintiff  was  thrown  over  said  bridge 
and  very  badly  injured;  that  said  injuries 
consisted  of  wounds  and  bruises  and  a  br»- 
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ken  arm,  and,  aa  a  further  result,  plaintiff 
suffered  great  pain,  lost  blood,  and  wa»  to- 
tally Incapacitated  hj  reason  of  suff^ng 
and  said  wounds  from  doing  any  wwk  of 
any  kind  for  six  weeks;  tbat  tbe  broken 
bone  In  tbe  arm  has  never  healed,  and  plain- 
tiff is  advised  it  never  will;  that  plaintiff 
has  lost  the  use  of  bis  left  arm,  and  has 
suffered  continuously  ever  sicca  tbe  accident; 
that  plaintiff  was  an  able-bodied  man,  earn- 
ing 132.60  per  month  and  his  house  rent 
before  bis  accident;  that  be  is  now  unable 
to  do  manual  labor  by  reason  of  his  Injuries; 
"that  tbe  proximate  cause  of  ail  his  said 
Injuries  to  this  plaintiff  was  neglect  of  tbe 
defendant,  in  that  it  did  not  furnish  a  hand 
car  suitable  and  safe  for  tbe  purpose,  and 
did  not  inspect  it  so  as  to  ascertain  Its  con- 
dlti<Mi";  that  he  has  been  damaged  in  tbe 
sum  of  $10,000,  for  which  he  asks  judgment. 
On  October  7,  1003,  defendant  filed  Its  an- 
swer, and  denies  each  and  every  material 
allegation  In  plaintiff's  complaint,  and,  "fur- 
ther answering,  defendant  states  that  even 
If  the  plaintiff  was  Injured  at  tbe  time  and 
place  and  in  tbe  manner  alleged  In  said  com- 
plaint, but  all  of  which  Is  denied  by  this 
plaintiff,  that  such  injuries  were  not  caused 
by  any  negligence  on  the  part  of  this  de- 
fendant, or  any  of  Its  agents,  servants,  or 
employes,  but  was  due  solely  to  negligence 
on  tbe  part  of  the  plaintiff";  and  asks  judg- 
ment for  its  costs.  On  February  16.  1904, 
tbe  case  was  tried  before  a  Jury,  who  on 
February  17,  IIXH.  returned  the  following 
verdict:  "We,  the  jury,  find  the  issues  In 
favor  of  the  plaintiff,  and  we  assess  his  dam- 
ages at  17,000.00.  J.  H.  Rood,  Foreman." 
On  same  day  defendant  filed  its  motion  for 
new  trial,  which  was  ovemiled  by  the  court, 
to  which  defendant  excepted,  and  jndgment 
was  rendered  on  the  verdict,  and  defendant 
appealed  to  this  court. 

Clifford  L.  Jackson,  for  appellant  W.  H. 
Komegay,  for  appellee. 

TOWN8END,  J.  (after  stating  the  facts). 
The  appellant  (defendant  below)  has  filed  11 
specifications  of  error,  which  Its  counsel  dis- 
cusses under  three  subheads. 

Under  the  first  subhead  he  discusses  the 
specifications  of  error  numbered  2,  8,  4,  6^ 
7,  8,  9,  and  10.  After  stating  the  age  of 
plaintiff,  and  that  he  had  worked  upon  tbe 
same  section  for  17  months,  that  the  hand 
car  in  question  bad  been  in  use  for  14  or 
15  months  by  this  particular  gang  and  on 
this  particular  section,  and  that  no  accident 
had  occurred  to  any  one  using  the  car,  and 
that  the  car  bad  never  been  derailed  prior 
to  this  accident,  counsel  say  the  court  should 
have  Instructed  the  jury  as  requested  by 
him,  as  follows:  "Even  though  the  jury  be- 
lieve that  tbe  accident  in  question  in  this 
case  was  occasioned  by  the  defective  con- 
dition of  the  band  car,  and  that  such  defect 
was  kiv>wn  to  exist  by  the  railway  company. 


and  that  it  was  negligent  In  providing  tbe 
same  for  the  use  of  tbe  section  crew  in  ques- 
tion, yet,  if  the  plaintiff  knew,  or  by  the  ex- 
ercise of  ordinary  care  and  prudence  conid 
have  discovered  or  known,  of  the  defective 
condition  of  the  hand  car,  he  will  lie  held  to 
have  assumed  the  risk  of  using  such  de- 
fective hand  car,  and  cannot  recover  in  this 
case.    The  jury  Is  Instructed  that  if  you  find 
from  the  evidence  In  this  case  that  the  band 
car  in  question  had  been  used  upon  the  sec- 
tion of  the  railway  where  tbe  accident  oc- 
curred some  time  previous  to  the  accident 
In  question,  and  that  the  plaintiff,  Wilholt, 
was  frequently  engaged  in  riding  upon,  as- 
sisting  In   operating,    and    otherwise    using 
said  hand  car,  and  had  an  opportunity,  with 
the  use  of  ordinary  care  on  the  part  of  the 
plaintiff,   to  have  discovered  the  condition 
of  the  hand  car,  that  even  though  you  may 
find  that  the  railway  company  was  negllgcnl 
in  failing  to  provide  a  proper  hand  car  for 
Its  employes,  that  the  plaintiff  will  be  held 
to  have  assumed  all  risk  of  using  said  hand 
car,  and  cannot  recover  in  this  case.    Tbe 
jury  is  Instructed  in  this  case  that  if  you 
find  from  the  evidence  that  the  band  car  In 
question  was  used  by  tbe  section  crew  on  tho 
section  of  the  railway  company  where  tho 
accident    in     question    occurred    for    some 
months  prior  to  the  time  of  the  accident  and 
said  hand  car  did  not  during  that  time  Jamp 
the  track,  and  during  said  time  no  other  ac- 
cident happened  to  said  hand  car,  there  can 
be  no  negligence  attributed  to  tbe  defendant 
In  this  case  because  of  tbe  condition  of  said 
hand  car" — all  of  which  requests  were  rt-- 
fused,  and  erroneously  instructed  the  jury  as 
follows:  "It  is  claimed  by  defendant  in  thi^ 
case  that  plaintiff  in  remaining  In  its  employ 
and  riding  on  the  iiand  car  after  knowledge 
of  its  defective  condition  was  guilty  of  neg- 
ligence which  contributed  to  his  hijury.    Tbe 
burden  of  proving  this  Is  on  the  defendant. 
It  may  establish  this  either  by  the  evidence 
it    introduces,    or    by    plaintiff's    evidence. 
Plaintiff  claims  that   he  was  unskilled    in 
machinery,  and  did  not  know  what  the  na- 
ture of  the  defects  were.    Xou  are  Instructed 
that  it  was  not  the  duty  of  plaintiff  to  in- 
spect the  car  or  look  for  defects  therein, 
that  plaintiff  had  a  right  to  rest  on  the  as- 
sumption that  tbe  band  car  In  question  was 
free  from  defects  discoverable  by  proper  in- 
spection, and  that  it  bad  been  properly  in- 
apectei  by  a  competent  inspector.    Neither 
was  the  plaintiff  called  upon  to  pass  jndg- 
ment on  the  railroad's  methods  of  business, 
or  to  conclude  as  to  their  adequacy.    He  had 
a  right  to  assume  that  the  defendant  had 
used  reasonable  care  to  furnish  a  safe  band 
car,  and  to  deal  with  the  hand  car  relying 
on  the  fact  that  It  was  safe"    Counsel  con- 
tends that  the  true  rule  as  to  tbe  assumption 
of  risk  is  laid  down  in  the  case  of  St.  Louis 
Cordage  Co.  v.  Miller,  126  Fed.  405,  61  a  C. 
A.  477,  63  L.  R.  A.  551,  and  the  same,  being 
a  decision  of  the  Circuit  Court  of  Appeals  for 
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tlie  Eighth  Circuit,  la  binding  upon  thia 
ooorL 

Under  the  second  subhead  appellant  in- 
sists the  trial  court  erred  In  instructing  the 
jiny  ttiat  it  was  the  duty  of  the  railway 
company  to  establish  by  a  preponderance  of 
erldoace  the  contributory  negligence  of  the 
appellee,  which  is  speciflcatlon  of  error  No. 
S.  Counsel  for  appellee  contends  that  for 
the  reason  that  appellant  in  his  motion  for 
new  trial  In  the  court  ttelow  failed  to  state 
the  grounds  for  a  new  trial  separately,  and 
in  separate  paragraphs  (see  Hughes  Bros. 
Hfg.  Go.  T.  Beagan  [Ind.  T.]  69  S.  W.  940), 
so  that  "each  error  complained  of  Should  be 
stated  as  a  separate  ground,  and  they  should 
be  stated  so  specifically  as  to  direct  the  at- 
tentltm  of  the  court  and  (q>po8lng  counsel 
to  the  precise  errors  complained  of,  a  mere 
statement  of  the  ground  without  further 
speciflcatlons  will  therefore  l>e  insufflclent," 
and  that  in  consequ^ice  the  first,  second, 
third,  and  fifth  grounds  of  the  motion  for 
new  trial  were  not  well  taken  as  l)eing  too 
geno'al.  It  will  l>e  observed  tluit  nowhere 
in  the  motion  for  a  new  trial  is  there  any 
complaint  made  of  the  action  of  the  court 
In  giving  any  of  the  instructions  that  it 
gave  of  its  own  motion.  However,  the  fifth 
and  sixth  assignments  of  error  in  this  court 
are  predicated  upon  the  giving  in  charge 
by  the  court  of  its  own  motion  of  an  instruc- 
tion OD  the  subject  of  the  burden  of  estal)- 
llshlng  contributory  negligence.  It  does  not 
seem  that  under  the  rulings  this  could  now 
be  considered  by  this  court. 

The  0ec(md,  third,  and  fourth  speciflcatlons 
of  error,  under  the  same  rule,  could  not  be 
urged  In  this  court,  as  they  are  based  on  the 
fifth  assignment  in  the  motion  for  new  trial, 
as  follows:  "That  the  court  erred  in  re- 
fusing to  instruct  the  Jury  as  requested  by 
the  defendant,  and  to  which  action  of  the 
court  below  tiie  defendant  duly  exi^pted." 
And  under  the  same  proposition  specifica- 
tions 7,  8,  9,  and  10  should  not  be  considered, 
as  the  specification  below  was  a  general  one, 
u  follows:  "That  the  court  erred  In  the  sev- 
asl  Instructions  given  to  the  Jury  at  the  re- 
quest of  the  plaintiff,  to  which  action  of  the 
court  the  defendant  duly  excepted."  If  this 
decision  In  Hughes  Bros.  v.  Reagan,  de- 
cided by  Judge  Clayton,  Is  correct,  and  Is  to 
be  followed.  It  only  leaves  to  be  considered 
the  first  specification  of  error,  which  Is  based 
upon  the  fourth  ground  of  motion  (or  new 
trial,  and  is  as  follows:  "That  the  court 
ored  In  refusing  to  instruct  the  Jury  to  re- 
torn  a  verdict  for  the  defendant" — together 
with  Ute  eleventh  8i)eclflcation  of  error, 
whi^  is  based  on  the  action  of  the  court  in 
overruling  the  motion  for  new  trial;  and 
these  two  specifications  are  discussed  by  ap- 
pellant under  his  third  subhead.  So  far  as 
the  issues,  presented  by  the  pleadings  in  this 
case  for  the  appellants  as  a  defense,  are 
alleged.  It  is  a  denial  of  the  allegations  of  the 


appellee  and  the  negligence  of  the  appellee. 
The  defense  of  assumption  of  risk  is  not 
tendered  by  the  appellant  In  his  answer.  In 
St  Louis  Cordage  Co.  v.  Miller,  126  Fed.  497, 
61  C.  a  A.  479,  63  L.  R.  A.  561,  the  court 
said:  "The  defendant  did  not  plead  in  this 
case  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence.  Its  only  defense  was 
that  the  rapidly  revolving  cogs  were  seen  and 
known  by  the  plaintiff,  that  the  danger  from 
them  was  apparent,  and  that  she  assumed 
the  risk  of  it  These  are  the  questions,  there- 
fore, which  the  Instruction  to  the  Jury  pre- 
sents." 

It  thus  appears  that  the  defense  of  contrib- 
utory negligence  presented  in  this  case  was 
not  before  the  court  in  that  case.  The  court 
in  that  case  clearly  presents  the  distinction 
existing  between  the  defenses  as  follows: 
"Assumption  of  risk  is  the  voluntary  contract 
of  an  ordinarily  prudent  servant  to  take  the 
chances  of  the  known  or  obvious  dangers  of 
bis  employment,  and  to  relieve  his  master  of 
liability  therefor.  Contributory  negligence  Is 
the  causal  action  or  omission  of  the  servant 
without  ordinary  care  of  consequences.  The 
one  rests  In  contract  the  other  In  tort  Con- 
tributory negligence  is  no  element  or  attri- 
bute of  assumption  of  risk.  The  latter  does 
not  prevail  because  the  servant  was  or  was 
not  negligent  in  making  his  contract  and  in 
exposing  himself  to  the  defect  and  danger 
which  Injured  him,  but  because  he  voluntarily 
agreed  to  take  the  risk  of  them.,  No  right  of 
action  in  his  favor  In  such  a  case  can  arise 
against  the  master,  because  the  latter  violates 
no  duty  in  falling  to  protect  the  servant 
against  risks  and  dangers  which  the  latter 
has  voluntarily  agreed  to  assume  and  to  hold 
the  former  harmless  from.  This  clear  dis- 
tinction between  assumption  of  risk  and  con- 
tributory negligence  has  been  repeatedly 
announced  and  constantly  maintained  in  the 
federal  courts  and  in  most  of  the  courts  of 
the  states.  The  law  upon  this  subject  which 
controls  tills  case  and  all  cases  of  this  charac- 
ter In  the  federal  courts  Is  Stated  in  Washing- 
ton, etc.,  R.  Co.  V.  McDade,  135  U.  S.  664, 
670,  10  Sup.  Ct  1044,  34  L.  Ed.  235,  In  the 
quotation  which  follows,  and,  so  far  as  our 
investigation  has  extended,  the  rules  of  law 
thus  announced  have  never  been  disregarded 
or  modified  by  that  court  in  any  subsequent 
decision:  'Neither  individuals  nor  corpora- 
tions are  bound,  as  employers,  to  insure  the 
absolute  safety  of  the  machinery  or  mechan- 
ical appliances  which  they  provide  for  the  use 
of  their  employes;  nor  are  they  bound  to 
supply  the  best  and  safest  or  newest  of  those 
appliances  for  the  purpose  of  securing  the 
safety  of  those  who  are  thus  employed.  They 
are,  however,  bound  to  use  all  reasonable 
care  and  prudence  for  the  safety  of  those  in 
their  service  by  providing  tbem  with  machin- 
ery reasonably  safe  and  suitable  for  the  use 
of  the  latter.  If  the  employer  or  master  fails 
In  this  du^  of  precaution  and  care,  he  Is  re- 
sponsible for  any  injury  which  may  happen 
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tbrongh  a  defect  of  machinery  which  was, 
or  ought  to  have  been,  known  to  him,  and 
waa  unknown  to  the  Mnployg  or  servant 
But,  If  the  employe  knew  of  the  defect  In  the 
machinery  from  which  the  Injury  happened, 
and  yet  remained  In  the  service  and  continu- 
ed to  use  the  machinery  without  giving  any 
notice  thereof  to  the  employer,  he  must  be 
deemed  to  have  assumed  the  risk  of  all  dan- 
ger reasonably  to  be  apprehended  from  such 
use,  and  is  entitled  to  no  recovery.  And, 
further,  if  the  employe  himself  has  been 
wanting  in  such  reasonable  care  and  pru- 
dence as  would  have  prevented  the  happen- 
ing of  the  accident,  he  Is  guilty  of  contribu- 
tory negligence,  and  the  employer  Is  thereby 
absolved  fromf  reeponsibility  for  the  injury, 
although  It  was  occasioned  by  the  defect  of 
the  machinery,  ttirough  the  negligence  of  the 
employer.'  Here  the  two  defenses  of  assump- 
tl(»i  of  risk  and  contributory  negligence  are 
separately  stated,  and  the  first  failed  because 
the  servant  'did  not  know  that  the  belt  in 
which  he  was  caught  had  been  recently  and 
perhaps  imperfectly  repaired,'  and  Vas  whol- 
ly unaware  of  tlie  danger  attendant  upon  put- 
ting on  the  belt  by  hand,'  while  the  defense 
of  contributory  negligence  failed  because  the 
defendant  failed  to  satisfy  the  Jury  that  the 
servant  was  not  exercising  ordinary  care  in 
placing  the  belt  upon  the  pulley.  In  Union 
Pacific  Ry.  Co.  v.  O'Brien,  161  U.  B.  451,  454, 
456,  16  Sup.  Ct  618,  40  L.  Ed.  766,  the  Su- 
preme Court  sustained  a  refusal  to  submit  an 
instruction  to  the  Jury  upon  the  express 
ground  that  it  confused  these  two  distinct  de- 
fenses— assumption  of  risk  and  contributory 
negligence.  Its  words  were:  The  second  In- 
struction was  properly  refused  because  it 
confused  two  distinct  propositions,  that  re- 
lating to  the  risks  assumed  by  an  employe 
in  entering  a  given  service,  and  tliat  relating 
to  the  amount  of  vigilance  that  should  be  ex- 
ercised under  given  circumstances.'  "  Also: 
"AssomptiOD  of  risk  and  contributory  negli- 
gence are  separate  and  distinct  defenses. 
The  one  is  based*  on  contract,  the  other  on  tort 
The  former  is  not  conditioned  or  limited  by 
the  existence  of  the  latter,  and  Is  alike  avail- 
able whether  the  risk  assumed  Is  great  or 
small,  and  wbether  the  danger  from  it  Is  Im- 
minent and  certain  or  remote  and  improb- 
able." The  appellee  in  this  action  seeks  a  re- 
covery by  reason  of  the  alleged  negligence  of 
the  appellant  in  furnishing  a  hand  car  that 
was  not  safe;  "that  this  plaintiff  was  not 
skilled  in  maclilnery  and  was  not  aware  of 
the  condition  of  said  hand  car;  that,  in  fact, 
the  said  hand  car  was  very  badly  worn  and 
tlie  rims  of  the  wheels  were  not  sufficient  to 
hold  It  on  the  track,  and  the  axles  and  boxes 
of  said  hand  car  were  so  t)odly  worn  that 
said  hand  car  was  liable  at  any  time  to  Jump 
the  trade ;  tliat  one  of  the  wheels  of  said  car 
was  oat  of  line  in  such  way  as  to  have  a 
tendency  to  climb  the  rail  and  throw  the  car 
off  the  track";  that  while  appellee,  in  the 
•zercUw  of  doe  care  in  pumping  said  car, 


"said  car,  as  a  result  of  Its  defective  condi- 
tion as  aforesaid,  caused  by  defendant's  neg- 
ligence in  fumisbing  the  same  in  said  condi- 
tion and  failing  to  inspect  same  and  to  repair 
the  same.  Jumped  the  track  Just  north  of  a 
bridge,  about  1^  miles  south  of  Big  Cabin, 
Ind.  T.";  tliat  plaintiff  was  thrown  over  a 
bridge  and  Injured;  and  "that  the  proximate 
cause  of  all  his  said  injuries  to  ttiis  plaintiff 
was  neglect  of  the  defendant,  in  that  It  did 
not  furnish  a  hand  car  suitable  and  safe  for 
the  purpose,  and  did  not  inspect  it  so  as  to 
ascertain  Its  condition."  The  only  defoise 
pleaded  is  contributory  negligence.  In  Beach 
on  Contributory  Negligence,  i  7,  the  same  is 
defined  as  follows:  "Contributory  negllgoice; 
in  its  legal  signification,  is  such  an  act  or 
omission  on  the  part  of  a  plaintiff,  amounting 
to  a  want  of  ordinary  care,  as,  c(mcurrlng  or 
co-operating  with  the  negligent  act  of  the  de- 
fendant. Is  a  proximate  cause  or  occasion  of 
the-  injury  complained  of.  To  constitute  con- 
tributory negligence,  there  must  be  a  want 
of  ordinary  care  on  the  part  of  the  plaintiff, 
and  a  proximate  connection  betwem  that  and 
the  injury.  Perhaps,  besides  these  two,  there 
are  no  other  necessary  elements.  Certainly 
they  are  the  two  points  of  difficulty  in  the 
consideration  of  the  question;  'Did  the  plain- 
tiff exercise  ordinary  care  andw  the  circum- 
stances?' 'Was  there  a  proximate  connec- 
tion between  his  act  or  omission  and  the 
hurt  he  complains  otY  These  are  the  vital 
questions  when  contributory  negligence  is  the 
Issue." 

In  actions  for  recovery  of  damages  by  rea- 
son of  negligence,  the  facts  of  each  partic- 
ular case  must  be  carefully  considered.  The 
court  very  properly  Instructed  the  Jury  in 
this  case  that  it  was  a  duty  resting  upon  the 
appellant  to  furnish  reasonably  safe  machin- 
ery to  Its  employes,  and  to  maintain  the  same 
in  reasonable  repair.  "The  care  demanded 
of  a  railroad  company  implies  the  exercise  of 
reasonable  diligence.  As  between  employer 
and  employe.  It  Implies  such  watchfulness, 
caution,  and  foresight  as  under  all  circum- 
stances of  the  particular  service  ought  to  be 
exercised  by  careful  and  prudent  men."  The 
burden  was  upon  appellant  to  show  tliat  ap- 
pellee was  guilty  of  contributory  negligence 
by  riding  upon  the  car  and  remaining  in  the 
employ  of  appellant  The  proof  was  sal>- 
mltted  to  the  Jury;  and,  while  there  waa 
some  confiict  In  the  testimony  as  to  tlie  hand 
car  being  defective,  no  one  seemed  to  be  ab- 
solutely certain  what  It  was.  The  appellee 
testified  he  did  not  know,  except  that  it  was 
hard  to  pump.  He  was  also  using  ordinary 
care  in  the  performance  of  his  duty.  One  of 
the  witnesses,  who  was  also  an  employe,  ap- 
plied to  the  foreman  tor  permission  to  repair 
the  hand  car,  but  the  foreman  declined  to 
permit  him  to  do  so,  and  said  he  would  at- 
tend to  that  It  was  shown  that  the  foreman 
was  authorized  and  directed  to  Inspect  the 
car.  He  says  he  Io<Aed  to  see  that  the  brass- 
es were  all  right    But  not  until  after  the 
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acddent,  when  the  hand  car  tras  taken  apart, 
did  any  one  kDovr  the  extent  of  the  defect 
It  was  then  found  to  be  In  an  exceedingly 
defective  condition. 

It  is  insisted  by  appellant  that  the  appellee 
and  the  foreman  were  fellow  servants,  and 
tha^  therefore,  there  conld  be  no  recovery. 
This  is  nnqnestionably  correct,  bnt  it  Is  held 
In  the  case  of  Hoagh  v.  Texas  &  P.  Ry.  Co., 
100  n.  S.  213,  25  L.  Ed.  612,  that  where  the 
master  Imposes  npon  a  co-servant  the  perform- 
ance of  a  dnty  which  the  master  owes  to  the 
employes,  and  that  co-servant  is  negligent  In 
performing  that  duty,  the  master  must  re- 
spond for  any  injuries  following  therefrom, 
and  '^e  corporation  Is  equally  chargeable 
whether  the  negligence  was  in  originally  fall- 
ing to  provide  or  in  afterwards  falling  to 
keep  its  machinery  in  safe  condition."  In 
Union  Pacific  R.  R.  Co.  ▼.  Snyder  (U.  8.)  14 
Sup.  Ct.  756,  38  L.  Ed.  697,  the  court  says  it 
Is  the  duty  of  the  company  to  inspect,  and 
that  this  duty  cannot  be  delegated  so  as  to 
shield  the  company  from  liability  when  a 
servant  Is  injured,  and  that  the  company  can- 
not claim  that  it  has  performed  Its  duty  In 
this  regard  when  It  has  furnished  sufficient 
and  competent  Inspectors.  In  Northern  Pad. 
B.  B.  Co.  T.  Peterson,  162  U.  B.  346,  16  Sup. 
Ct  843,  40  L.  Ed.  994,  the  court  say :  "The 
goieral  rule  is  that  those  entering  Into  the 
service  of  a  conmion  master  become  thereby 
engaged  In  a  common  service  and  are  fellow 
servants,  and,  prima  facie,  the  common  mas- 
ter is  not  liable  for  the  negligence  of  one  of  his 
servants  which  has  resulted  In  an  Injury  to  a 
fellow  servant  There  are,  however,  some 
duties  which  a  master  owes,  as  such,  to  a 
servant  entering  his  employment  He  owes 
the  duty  to  provide  such  servant  with  a  rea- 
sonably safe  place  to  work  in,  having  refer- 
ence to  the  character  of  the  employment  in 
whidi  the  servant  is  engaged.  He  also  owes 
the  duty  of  providing  reasonably  safe  tools, 
appliances,  and  machinery  for  the  accomplish- 
ment of  the  work  necessary  to  be  done.  He 
most  exercise  proper  diligence  in  the  employ- 
ment of  reasonably  safe  and  competent  men 
to  pnform  their  respective  duties,  and  It  has 
been  held  In  many  states  that  the  master 
owes  the  further  duty  of  adopthig  and  pro- 
mnlgating  safe  and  proper  rules  for  the  con- 
dnct  of  bis  business,  including  the  govern- 
ment of  the  machinery  and  the  running  of 
trains  on  a  railroad  track.  If  the  master  be 
neglectful  in  any  of  these  matters,  it  is  a  neg- 
lect of  a  duty  which  he  personally  owes  to  his 
empUfjfB,  and,  if  the  employe  suffer  damage 
on  acconnt  thereof,  the  master  is  liable.  If, 
Instead  of  personally  performing  these  obliga- 
tions, the  master  engages  another  to  do  them 
for  him,  be  Is  liable  for  the  neglect  of  that 
other,  which,  tn  such  case.  Is  not  the  neglect 
of  a  fellow  servant  no  matter  what  his  irasl- 
tioD  as  to  other  matters,  but  Is  the  neglect  of 
tbe  master  to  do  those  things  which  It  Is  the 
duty  of  the  master  to  perform  as  such."    Mr. 


Thompson  on  Negligence,  (  4446,  says:  "Un- 
der the  principles  of  this  chapter.  If  a  railway 
company  falls  to  exercise  reasonable  care  and 
skill  in  providing  and  maintaining  hand  cars 
which  are  reasonably  safe  and  free  from 
dangerous  defects,  In  consequence  of  which 
failure  of  duty  their  employes,  required  to 
use  such  cars,  are  injured,  they  will  be  liable 
to  them  in  damages;  nor  will  the  fact  that 
the  section  foreman  In  charge  of  the  liand  car, 
whose  duty  it  was  to  keep  It  In  repair,  was 
a  fellow  servant  of  the  servant  sustaining 
the  Injury,  avert  the  liability  of  the  company, 
since  the  proper  inspection  and  reparation  of 
such  cars  In  one  of  the  absolute  duties  which 
the  law  puts  upon  the  master  In  favor  of  his 
servants." 

The  appellant  objected  to  the  charge  of  the 
court  that  the  burden  of  proof  was  on  the  de- 
fendant to  show  contributory  negligence.  In 
Northern  Pacific  R.  R,  Co.  T.  Mares,  123  U. 
S.  721,  8  Sup.  Ct  827,  31  I<.  Ed.  296,  It  Is 
said:  "'And  the  defendant  having  alleged 
negligence  on  the  part  of  the  plaintiff,  de- 
nominated "contributory  negligence,"  It  must 
be  established  by  preponderance  of  evidence 
to  warrant  you  In  finding  If  Tbe  objection, 
as  we  understand  it  is  that  It  was  calculated 
to  mislead  the  Jury  by  not  only  putting  the 
burden  of  proof  of  the  fact  on  tbe  defendant 
but  also  In  assuming  that  they  must  look  for 
that  proof  only  to  the  testimony  adduced  by 
the  defendant  We  do  not,  however,  think  It 
possible  that  any  Jury  could  be  misled  in  that 
way.  The  whole  effect  of  tbe  charge  is  that 
the  fact  in  question  must  be  established  from 
the  whole  testimony,  by  a  preponderance  of 
evidence  in  its  favor.  Where  the  burden  of 
proof  rested  was  immaterial  at  that  stage  of 
the  cause  when  all  the  evidence  was  In,  and 
the  Jury  certainly  could  not  suppose  that  they 
were  confined.  In  their  examination  of  that 
question,  to  the  testimony  adduced  only  on  the 
part  of  the  defendant  On  the  whole  case  it 
abundantly  and  satisfactorily  appears  that  the 
cause  was  submitted  to  the  Jury,  npon  the 
charge  of  the  court  fairly,  and  with  an  ac- 
curate statement  of  the  law  applicable  to  the 
relation  between  the  parties.  We  find  no  er- 
ror in  the  record.  The  Judgment  is  accord- 
ingly afilrmed."  The  charge  of  the  court 
was:  "It  Is  claimed  by  defendant  in  this 
case  that  plaintiff  in  remaining  in  its  em- 
ploy and  riding  on  the  hand  car  after  knowl- 
edge of  Its  defective  condition  was  guilty  of 
negligence  which  contributed  to  his  injury. 
The  burden  of  proving  this  Is  on  the  defend- 
ant. It  may  establish  this  either  by  the  evi- 
dence it  introduces  or  by  plaintiff's  evidence" 
—which  Is  In  harmony  with  the  foregoing  ci- 
tation. See,  also,  93  U.  S.  291,  23  L.  Ed.  898, 
In  the  case  of  Indianapolis  &  St  Louis  R.  R. 
Co.  v.  Horst 

Much  discussion  by  the  counsel  on  both 
sides  of  this  case  is  devoted  to  the  defense  of 
the  assumption  of  risk,  which  in  our  Judg- 
ment was  not  an  issue  presented  by  the  plead- 
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Iocs.  In  pregon  Short  Line  &  IT.  N.  By.  Co. 
V.  Tracy,  60  Fed.,  page  936,  14  C.  C.  A.  204, 
the  court  said :  "It  is  assigned  as  error  that 
the  court  excluded  evidence  offered  by  the  de- 
fendant tending  to  prove  that  the  plaintiff 
knew  the  condition  of  the  track  where  the  ac- 
cident occurred,  and  that  he  therefore  as- 
sumed the  risks  Incident  thereto.  The  de- 
fendant had  not  pleaded  such  knowledge  upon 
the  part  of  plaintiff,  and  the  ruling  of  the 
court  was  In  accordance  with  the  doctrine  es- 
tablished by  the  authorities.  14  Am.  &  Eng. 
Elnc.  Law,  814;  Mayes  v.  Ballroad  Co.,  63 
Iowa,  862,  14  N.  W.  840,  and  19  N.  W.  680; 
Hulehan  v.  Railroad  Co.,  68  Wis.  520,  32  N. 
W.  529;  Railroad  Co.  v.  Orr,  84  Ind.  50.  The 
doctrine  of  these  decisions  Is  that  the  assump- 
tion of  the  risk  after  knowledge  of  the  de- 
fects Is  matter  of  defense  In  the  nature  of  a 
waiver  of  the  right  to  recover  for  the  de- 
fendant's negligence,  and  most  be  pleaded." 
The  evidence  was  conflicting  as  to  the  condi- 
tion of  the  hand  car,  and  as  to  Its  proper  In- 
spection. A  peremptory  Instruction  would 
have  been  Improper,  and  the  court.  In  our 
Judgment,  acted  properly  In  submitting  the 
case  to  the  Jury.  We  do  not  feel  at  liberty 
to  disturb  their  verdict,  and  the  Judgment  of 
the  court  In  refusing  a  new  trial,  and  render- 
ing Judgment  on  the  verdict,  was  correct,  and 
is  affirmed. 

CLAYTON,  J.,  concurs.    LAWRBNCB,  J., 

dissents. 

LAWRENCE,  J.  (dissenting).  Appellee, 
four  others,  and  a  foreman  composed  a  sec- 
tion gang  In  the  service  of  appellant  upon  a 
section  of  Its  road  some  six  miles  in  length, 
between  the  statlons.of  Big  Cabin  and  Adair, 
in  this  territory.  The  duties  of  the  gang 
were  to  dally  pass  over  the  section  and  keep 
the  track  and  right  of  way  in  repair  and 
good  condition  for  the  passing  of  trains 
thereon.  Tools,  appliances,  and  material 
were  famished  them  for  this  purpose  by  ap- 
pellant One  of  the  appliances  was  a  hand 
car,  which  was  propelled  by  the  men  by 
means  of  levers  conected  with  the  axle,  or 
jonrnal,  by  cogs.  This  car  was  used  In  con- 
veying the  men  to  and  from  their  work 
morning  and  evening,  and  In  moving  them- 
selves, the  tools,  and  material  from  place  to 
place  along  the  section,  when  necessary,  dur- 
hig  their  woik.  It  had  been  use  upon  this 
section  14  months,  and  had  prior  thereto 
been  used  upon  other  sections  of  appellant's 
road.  It  had  become  worn  by  use  to  the 
extent  that  there  was  more  than  normal 
play  of  the  wheels  back  and  forth,  the  only 
observable  and  known  effect  of  which  was 
to  make  necessary  an  Increase  in  force  and 
labor  to  propel  the  car.  Complaint  was 
made  by  the  men  to  the  foreman  because 
of  the  increase  of  labor  necessary  to  move 
the  car.  One  of  them,  named  Westover, 
who  stated  that  he  had  hud  long  experience 
as  a  machinist  and  engineer,  requested  per- 


mission of  the  foreman  to  overhaul  the  car 
for  the  purpose  of  remedying  the  defect. 
This  request  was  made  several  months  prior 
to  the  time  of  the  receiving  of  the  injury 
complained  of  herein  by  appellee.  A  month 
before  the  accident  Westover  again  request- 
ed permission  to  make  the  supposed  needed 
repairs,  and  he  was  Informed  by  the  fore- 
man that  he,  the  foreman,  had  something 
else  for  this  hand,  Westover,  to  do.  In  the 
afternoon  of  February  2,  1903,  while  the 
gang  Including  the  foreman,  were  perform- 
ing their  duty,  riding  upon  the  car,  with  ap- 
pellee and  another  at  the  levers,  pushing  It 
down  a  grade  at  the  rate  of  five  or  six  miles 
an  hour,  suddenly  and  without  warning  the 
car  ran  off  the  track,  and  all  of  the  gang, 
except  one,  were  violently  thrown  off  the 
car,  and  s<Mne  of  them  quite  seriously, 
though  not  dangerously,  hurt  The  appellee 
received  a  number  of  bruises  and  contusions 
upon  his  body,  one  contusion  upon  the  head, 
which  was  only  a  scalp  wound,  and  a  bro- 
ken bone  of  the  left  arm  below  the  elbow. 
This  was  the  first  accident  that  had  occurred 
with  this  ear  since  It  was  put  In  use  upon 
this  section,  though  it  had  been  In  dally  use 
since  that  time.  The  foreman  testlfled  that 
It  was  his  duty  to  employ  and  discharge 
the  men  of  the  gang  as  he  might  deem  nec- 
essary, to  be  with  them  during  their  work 
and  to  superintend  it  to  inspect  and  repair 
the  tools  and  appliances,  and,  if  found  nec- 
essary, to  send  them  In  to  appellant's  shops 
for  repair.  He  furthar  testified  that  he  hafl 
frequently  examined  the  hand  car  prior  to 
the  accident  and  repaired  the  same;  that  he 
considered  It  safe;  that  it  was  of  standard 
make,  and  the  kind  In  use  generally;  thnt 
the  only  complaint  ever  made  by  the  men 
concerning  it  was  because  of  the  hard  work 
required  to  make  it  go.  He  further  stated 
that  he  liad  worked  upon  a  section  as  as- 
sistant foreman  and  foreman  since  April. 
1901,  and  that  the  car  at  the  time  of  the  ac- 
cident was  in  a  reasonably  safe  condition 
for  use  as  a  hand  car.  No  witness  testified, 
and  no  evidence  appears  In  the  recMtl,  show- 
ing, or  tending  to  show,  that  the  derailment 
of  the  car  was  the  result  of  any  of  the  al- 
leged defects  in  the  car.  No  one  ever  passed 
an  opinion  up<Mi  this  matter.  No  expert  x>t 
any  kind,  unless  it  was  Westover,  testlfled 
on  behalf  of  the  appellee.  A  numt>er  of  ex- 
perienced railroad  men,  machinists,  section- 
men,  and  section  foremen  testified  In  be- 
half of  appellant  and  all  of  them  concurred 
In  the  opinion  that  the  derailment  of  the  car 
was  not  the  result  of  any  of  the  defects  al- 
leged in  the  complaint  or  appearing  in  the 
proof.  One  Curry,  who  stated  that  he  was 
a  section  foreman  for  the  Frisco  Road,  had 
been  for  15  years,  and  had  been  in  thcii- 
track  department  for  20  years,  and  had  b«i>n 
running  hand  cars  for  that  length  of  time, 
testlfled  that  he  had  never  known,  and  did 
not  believe,  that  a  derailment  of  a  hand  car 
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could  occnr  becanse  of  sncb  alleged  defects; 
that  be  had  known  of  derailments  of  hand 
cars,  but  It  was  "by  splitting  the  frog,  the 
spring  frogs,  on  account  of  the  guide  rail 
not  being  In  proper  shape,  and  I  have  bad 
them  Jump  the  track  on  account  of  spikes 
being  stuck  down  in  the  joints  of  the  ex- 
pansion." No  witness  testified  ttiat  an  ex- 
amination was  made  by  any  one  to  deter- 
mine the  direct,  or  even  remote,  cause  of  the 
derailment. 

Appellee  testified  that  be  had  been  for  17 
months  in  the  employment  of  appellant,  and 
14  months  of  this  time  working  upon  this 
section  with  this  hand  car;  that  he  was  not 
experienced  in  the  use  of  maclilnery,  had 
been  a  farm  band  before  employed  by  ap- 
pellant; tliat  he  had  not  any  knowledge  or 
iDformatlon  of  the  defective  condition  of 
the  car  until  this  injury  of  which  he  com- 
plains; that  he  Is  29  years  of  age,  and  at 
the  time  of  the  injury  was  earning  $1.25  a 
day.  He  further  testified  that  be  had  not 
been  able  to  perform  manual  labor  since  he 
was  hurt,  that  he  yet  suffered  pain  from  bis 
wounds  and  bruises,  and  that  bis  broken  arm 
had  not  yet  knit,  and  be  conld  bear  the 
bones  "grit"  when  he  moved  it  He  offered 
no  medical  proof  or  any"  competent  proof  as  to 
the  extent  of  his  injuries,  or  as  to  the  prob- 
ability, or  otherwise,  of  bis  injuries  being 
permanent  to  the  degree  of  rendering  him 
miable  to  perform  manual  labor  of  the  kind 
be  was  used  to  following,  or  of  like  char- 
acter to  that  in  which  he  was  employed 
when  injured.  He  did  state  that  be  was  in- 
formed and  believed  tliat  his  injuries  were 
permanent,  and  this  is  the  only  proof  upon 
this  point,  if  it  can  be  called  proof.  There 
was  no  evidence  that  be  received  medical 
or  surgical  treatment  for  his  injuries,  except 
that  he  was  examined  by  the  appellant's 
surgeon  at  the  time  of  the  injury.  At  the 
close  of  the  testimony  appellant  requested 
the  court  to  instruct  the  Jury  to  return  a 
verdict  for  the  defendant  This  request  was 
denied,  and  appellant  excepted.  There  was 
no  instruction  given  the  Jury  as  to  the  meas- 
ure of  damages,  nor  any  direction  of  the 
court  to  guide  it  as  to  a  proper  method  of 
conridering  the  amount  of  damages  to  be 
given  plaintiff.  Plaintiff  claimed  $10,000  in 
his  complaint  and  received  a  verdict  and 
judgment  for  $7,000.  Defendant  then  made 
a  motion  that  the  verdict  and  judgment  be 
set  aside  and  new  trial  given.  Among  the 
several  causes  assigned  as  gi'ound  for  vaca- 
tioii  of  verdict  and  Judgment  and  granting 
a  new  trial,  waa  one  that  the  court  erred  in 
refusing  to  grant  appellant's  request  to  direct 
a  verdict  for  defendant;  and  another  was 
that  the  verdict  was  excessive.  This  motion 
was  denied,  and  the  same  grounds  of  error 
appear  in  the  assignment  of  errors  in  this 
court 

I  am  unable  to  concur  witb  the  majority  of 
the  court  in  its  opinion  in  this  case.  The 
facts  above  stated  embrace  all  that  are  deem- 


ed material  and  which  are  necessary,  and 
which  furnish  the  ground  of  a  dissenting 
opinion.  The  only  alleged  cause  of  action 
was  the  negligence  of  the  appellant  in  fall- 
ing to  furnish  a  reasonably  safe  hand  car 
and  to  maintain  it  in  safe  condition,  and  that 
by  reason  of  this  alleged  negligence  the  in- 
Jury  resulted,  for  which  the  recovery  of  $10,- 
000  damages  is  sought  In  this  action.  In  all 
cases  of  this  kind,  where  damages  are  sought 
for  injuries  received  by  an  employe  through 
accident  while  performing  the  usual  and  or- 
dinary duties  of  his  employment  the  burden 
is  upon  the  plaintiff,  employe,  to  sljow  the 
proximate  cause  of  the  accident  in  which  he 
was  injured,  and  that  this  proximate  cause 
was  due  to  the  negligence  of  the  defendant, 
employer.  The  refusal  of  the  trial  court  to 
Instruct  the  Jury  to  return  a  verdict  for 
defendant  M  requested  by  it  at  the  close 
of  the  evidence,  was  clearly  such  error  as 
authorizes  a  reversal  of  its  judgment  In 
the  case  of  Patton  v.  Texas,  etc.,  R.  Co.,  170 
U.  S.  658,  21  Sup.  Cft  276,  45  L.  Ed.  361, 
which  is  upon  all  fours  with  the  case  at 
bar,  and,  we  submit  of  controlling  weight, 
the  court,  by  Brewer,  J.,  says :  "The  plain- 
tiff's contention  Is  that  the  trial  court  erred 
in  directing  a  verdict  for  the  defendant  and 
in  failing  to  leave  the  question  of  negligence 
to  the  Jury.  That  there  are  times  wlien  It 
is  proper  for  a  court  to  direct  a  verdict  is 
clear."  Quoting  from  numerous  decisions  of 
the  United  States  Supreme  Court  it  further 
says :  "It  is  well  settled  that  the  court  may 
withdraw  a  case  from  them  altogether  and 
direct  a  verdict  for  the  defendant  or  the 
plaintiff,  as  the  one  or  the  other  may  be  prop- 
er, when  the  evidence  Is  imdisputed,  or  is  of 
such  conclusive  character  that  the  court  in 
the  exercise  of  sound  Judicial  discretion, 
would  be  compelled  to  set  aside  a  verdict 
returned  in  opposition  to  it.  •  •  •  The 
Judge  is  primarily  responsible  for  the  Just 
outcome  of  the  trial.  He  is  not  a  mere  mod- 
erator of  a  town  meeting,  submitting  ques- 
tions to  the  Jury  for  determination,  nor  sim- 
ply ruling  on  the  admissibility  of  testimony, 
bat  one  who,  in  our  Jurisprudence,  stands 
charged  with  full  responsibility.  He  has  the 
same  opportunity  that  jurors  have  for  seeing 
the  witnesses,  for  noting  all  those  matters  in 
a  trial  not  capable  of  record,  and  when  in 
his  deliberate  opinion  there  is  no  excuse  for 
a  verdict  save  in  favor  of  one  party,  and  he 
so  rules  by  instructions  to  that  effect  an  ap- 
pellate court  will  pay  large  respect  to  his 
judgment" 

It  is  a  proposition  that  does  not  admit  of 
dispute  that  one  who  seeks  to  recover  dam- 
ages for  an  Injury  because  of  the  negligent 
act  of  another  must  prove  that  the  injury 
was  the  proximate  result  of  the  act.  The  act 
of  negligence  alleged  in  this  case  was  ttie 
failure  of  appellant  to  furnish  and  maintain 
at  all  times  a  hand  car  used  by  appellee  and 
bis  fellow  workman  in  the  course  of  their 
employment  reasonably   safe   for  such   use. 
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It  was  alleged  that  tbe  car  was  negligently 
allowed  to  become  out  of  repair.  "The 
wheels  were  badly  worn,  tbe  rims  of  the 
wheels  were  not  sufficient  to  hold  It  on  the 
track,  and  the  axles  and  boxes  of  tbe  car 
were  so  badly  worn  that  said  car  was  liable 
at  any  time  to  Jump  the  track;  that  one  of 
the  wheels  of  said  car  was  out  of  line  in 
such  way  as  to  have  a  tendency  to  climb  the 
rail  and  throw  the  car  ofC  tbe  track."  These 
are  the  sole  defects  which  are  alleged  as  the 
cause  of  the  injury.  Ckincedlng  that  these 
acts  of  negligence  existed,  and  that  they 
were  of  degree  sufficient  to  Justify  a  verdict 
for  damages,  il  established  by  the  evidence, 
yet  an  additional  and  necessary  fact  must 
appear  by  the  weight  of  tbe  evidence — that 
this  defective  condition  of  the  car  was  the 
direct  cause  of  Its  derailment  and  the  con- 
seQuent  injury  of  which  appellee  complains. 
There  was  no  direct,  circumstantial,  or  even 
remote  evidence  tending  to  prove  such  prox- 
imate cause.  No  examination  or  investiga- 
tion was  made  by  any  one  as  to  the  condi- 
tion of  the  track  or  in  regard  to  obstructions 
that  might  have  caused  the  derailment  One 
Curry,  a  witness  for  appellant,  stated  that  he 
had  had  years  of  experience  as  a  section  fore- 
man, and  as  trackman,  and  was  at  the  time 
of  testifying  a  section  foreman  upon  "The 
Frisco,"  upon  a  section  in  the  Immediate  vi- 
cinity of  tbe  accident,  and  that  he  had  never 
known  a  hand  car  to  jump  the  track  for  the 
causes  alleged;  that  he  had  known  this  to 
happen  because  of  a  defective  track,  and 
from  a  spike  driven  in  the  expansion  of  the 
rails.  And  the  common  experience  of  every 
one  of  mature  years  is  sufficient  to  Justify 
the  conclusion,  from  a  description  of  the  car 
in  question,  that  it  might  readily  have  left 
the  track  while  moving  at  the  rate  and  with 
tbe  load  it  carried  as  appears  from  the  evi- 
dence from  a  varlely  of  a  causes  not  at- 
tributable to  the  defective  condition  of  the 
car.  The  statement  of  facts  above  made  was 
tbe  result  of  careful  reading  of  the  entire 
record  of  the  evidence,  and  It  shows  an  ut- 
ter want  of  evidence  to  negative  any  one  or 
more  of  the  causes  liable  to  produce  a  leav- 
ing of  the  rails  by  the  hind  wheels  of  the  car. 
I  cannot  do  better  in  this  connection  than  to 
again  quote  from  the  above  opinion  of  tbe 
United  States  Supreme  Court :  "That  while 
in  the  case  of  a  passenger  the  fact  of  an  ac- 
cident carries  with  it  a  presumption  of  neg- 
ligence on  tbe  part  of  tbe  carrier,  a  presump- 
tion which  In  the  absence  of  some  explana- 
tion or  proof  to  tbe  contrary  is  sufficient  to 
sustain  a  verdict  against  him,  for  there  is 
prima  fade  a  breach  of  his  contract  to  carry 
safely,  a  dlfterent  rule  obtains  as  to  an  em- 
ploy&  Tbe  fact  of  accident  carries  with  it 
no  presumption  of  negligence  on  the  part  of 
the  employer,  and  It  is  an  affirmative  fact 
for  the  Injured  employ^  to  establish  that  the 
employer  has  been  guilty  of  negligence.  In 
the  latter  case  It  is  not  sufficient  for  the  em- 
ploye to  show  that  the  employer  may  have 


been  guilty  of  negligence — the  evidence  must 
point  to  the  fact  that  he  was.  And  wbea 
the  testimony  leaves  the  matter  uncertain^ 
and  shows  that  any  one  of  a  half  dozen 
things  may  have  brought  about  the  Injury^ 
for  some  of  which  tbe  employer  is  responsi- 
ble and  for  some  of  which  he  is  not.  It  is  not 
for  tbe  Jury  to  guess  between  those  half  doz- 
en causes  and  find  that  the  negligence  of  tb» 
employer  was  the  real  cause,  when  there  i» 
no  satisfactory  fonndatlon  In  the  testimony 
for  that  conclusion.  •  •  •  There  is  no 
guaranty  by  the  employer  that  place  and  ma- 
chinery shall  be  absolutely  safe."  It  Is  to 
be  observed  from  tbe  statement  of  facts  that 
the  foreman  of  the  gang,  who  testified  that 
it  was  bis  dnty  to  examine  the  machinery 
and  condition  of  the  car,  and  to  make  repairs, 
unless  they  were  of  such  kind  as  required 
tbe  car  to  be  sent  to  appellant's  shops,  also 
testified  that  be  had  made  such  lnsi)ectlon 
frequently  and  bad  done  so  shortly  before 
tbe  accident,  and  found  tbe  car  In  safe  condi- 
tion, and  that  It  was  so  at  tbe  time  of  the 
accident  There  is  not  any  testimony  to  tbe 
contrary,  though  all  of  the  men,  except  ap- 
pellee, stated  that  the  car  run  hard,  and  that 
tbe  wheels  and  boxes  In  which  the  spindles 
of  the  axles  revolved  were  worn.  Yet  no  one 
said  In  testimony,  nor  does  It  appear  other- 
wise than  In  the  complaint,  that  such  condi- 
tion of  the  car  even  had  a  tendency  to  cause 
it  to  leave  the  track. 

Tbe  first  blush,  after  reading  the  testimony 
contained  in  this  record.  Is  raised  by  tbe  ex- 
cessive dimensions  of  the  verdict  In  proper- 
tloa  to  the  meagemess  of  the  evidence  whlcb 
supported  It  It  Is  out  of  all  proportion  and 
all  reason.  The  appellee  had  been  In  the 
employment  of  appellant  for  17  months  and 
received  $1.26  a  day.  Before  this  employ- 
ment he  worked  upon  a  farm.  He  testified 
that  he  was  Ignorant  of  machinery,  and  did 
not  even  know  that  tbe  simple  machinery 
of  the  hand  car  was  defective  after  14 
months  of  handling  of  it  Not  a  particle  of 
medical  proof  was  offered  as  to  the  charac- 
ter of  bis  injuries  or  of  the  probability  of 
the  injuries  being  permanent,  or  so  severe  as 
to  prevent  him  from  performing  manual  la- 
bor of  the  kind  he  was  used  to  performing. 
There  was  no  evidence  that  he  had  received 
any  medical  or  surgical  attention  for  his  in- 
juries, except  that  he  was  examined  by  the 
appellant's  surgeon  at  the  time  of  the  Injnry. 
It  Is  not  known  whether  tbe  broken  arm  was 
ever  set,  bandaged,  or  In  any  manner  treated 
with  a  view  to  Its  being  healed.  His  testi- 
mony Is  that  he  "can  yet  hear  the  bones 
'grit,'"  when  he  moves  bis  arm,  which  is 
significant  of  the  fact  that  It  had  not  been 
cared  for  In  any  manner.  His  testimony  Is 
that  "he  has  bem  informed  that  his  Injuries 
are  permanent."  The  source  of  his  informa- 
tion Is  not  given.  The  statement  while  not 
competent  as  evidence.  Is  an  Indication  that 
he  has  not  any  opinion.  Moreover,  there 
was  no  evidence  produced  or  offered  that  he 
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paid  out  anything  for  medical  serrlces,  medi- 
cine, nursing,  or  any  other  supposed  special 
damages  except  the  loss  of  one  year's  time. 
This  verdict  and  Judgment  is  certainly  ex- 
eeBsive,  and  the  court  should  have  granted  a 
new  trial  for  this  cause  alone,  and  erred  In 
not  sustaining  this  ground  for  a  new  trial. 

This  court  should  have  sustained  this  as- 
signment of  error,  as  well  as  the  other  above 
considered,  reversed  the  Judgment  of  the 
lower  court,  and  remanded  the  case  for  as- 
ether  trial 


MICKI<B    T.    UNTTBD    STATES. 

<Oonrt  of  Appeals  of  Indian  Teriltoiy.     Nov. 
24,    1906.) 

I.  Cbixikai.  Law— Finoinos  of  Jttbt— Rk- 


Findiofi  of  the  Inry  on  conflicting  evidence 
will  not  be  disturbed  oa  writ  of  error. 

(Bid.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  15.  Oiminal  Law,  |  8076.] 

2.  Saio— EviDKRCB— True  to  Objxoi. 

Under  Manaf.  Die.  |  ul67  (Ind.  T.  Ann.  St 
1890,  f  3362),  providing  that  the  party  object- 
ing to  a  deewlon  of  the  court  must  except  at 
Uta  time  the  decision  is  made,  and  that  time 
may  be  given  to  reduce  the  exception  to  writ- 
ing, bat  not  beyond  the  succeeding  term,  ob- 
jections to  the  admission  of  evidence  not  made 
till  the  bringing  of  a  writ  of  error  are  too 
late. 

[EA.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  15,  Criminal  Law,  H  2^,  2640.] 

Gill,  a  J.,  dissenting. 

Error  to  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory; 
Before  Justice  Wm.  H.  H.  Clayton,  March 
SI,  1905. 

Ed  Mickle  was  convicted  of  larceny,  and 
be  brings  error.    AflSrmed. 

On  November  15,  1904,  the  grand  Jury  at 
South  McAlester  returned  an  Indictment 
for  larceny  against  the  defendant  (ai^el- 
iant).  It  charged  that  the  defendant  un- 
lawfully and  feloniously  did  steal,  talce,  and 
cany  away  from  out  of  the  possession,  and 
without  the  consent,  of  Enoch  Kendle,  four 
hogs  of  the  value  of  920.  On  November  16, 
1904«  defendant  waived  arraignment  and 
pleaded  not  guilty,  and  on  November  28, 1904, 
on  motion  of  defendant,  the  case  was  con- 
tinued. On  March  15,  1905,  the  case  was 
tried  before  a  Jury,. who  returned  the  fol- 
lowing verdict:  "We,  the  Jury,  duly  Im- 
paneled and  sworn  In  the  atiove-entltled  ac- 
tion, do  And  from  the  law  and  evidence  the 
wlthin-named  defendant,  Ed  Mickle,  guilty 
In  manner  and  form  as  charged  In  the  within 
Indictment.  J.  A.  Webster,  Foreman."  On 
March  26,  1905,  defendant  filed  motion  for 
new  trial,  which  was  overruled,  and  defend- 
ant filed  petition  for  writ  of  error  to  this 
eonrt,  which  was  allowed. 

Wallace  Wilkinson  and  Brewer  ft  An- 
drews, for  plalntUI  In  »ror.  T.  B.  Latham, 
O.  8.  Atlgr. 


TOWNSEND,  X  (after  stating  the  facts). 
The  appellant  has  filed  eight  assignments 
of  error:  "(1)  That  the  verdict  is  contrary 
to  law.  (2)  That  the  verdict  is  contrary 
to  the  evidence.  (3)  That  the  court  errefi 
In  failing  to  instruct  the  Jury  to  return 
verdict  for  the  defendant  (appellant).  (4) 
That  the  court  erred  in  permitting  the  prose- 
cuting witness,  Enoch  Kendle,  to  testify  to 
certain  statements :  'I  came  home,  and  on  my 
way  back  met  Johnnie  Richards,  who  gave 
me  the  Information  that  he  had  seen  the 
defendant  driving  the  hogs.  I  went  back  to 
Wllburton  and  had  another  conversation 
with  the  defendant,  and  told  him  he  had 
got  my  hogs,  and  he  had  to  bring  them  back 
or  pay  me  for  them,  and  he  said,  all  right, 
he  would  pay  me  for  them,  and  said  he 
would  leave  the  money  at  the  butcher  shop 
for  me.  I  came  back,  I  think  It  was  on  the 
next  day,  and  had  a  conversation  with  him. 
I  told  him  that  I  bsid  Information  that  he 
had  got  my  hogs.  He  said  that,  if  I  could 
find  any  man  that  saw  him  drive  my  hogs, 
be  would  pay  me  for  them.  He  asked  me 
the  name  of  the  party,  and  I  refused  to 
tell  him.  I  didn't  at  that  time  want  him 
to  know  who  it  was.  He  told  me  that  he 
would  leave  the  money  at  the  butcher  shop 
the  next  day.  I  went  to  the  butcher  shop, 
but  did  not  get  the  money.  I  went  to  de- 
fendant's house  and  called  him  out  and  asked 
him  why  he  did  not  have  the  money.  He 
stated  that  be  only  bad  |10;  that  he  would 
pay  me  that  then,  and  pay  the  balance  In 
a  day  or  two.  I  told  bim  that  I  would  not 
accept  It,  that  it  had  to  all  be  pald^t  once.' 
(5)  The  court  erred  in  admitting  the  tes- 
timony of  Enoch  Kendle,  as  follows:  'In 
a  few  days  I  went  down  to  the  butcher  shop 
and  saw  Walter  Mickle,  the  brother  of  the 
defendant,  who  paid  me  $20  In  chedc  on  the 
Citizens'  Bank  of  Wllburton.  The  check 
was  drawn  In  favor  of  E.  L.  Mickle,  and 
Indorsed  on  the  back,  "E.  L.  Mickle." '  (C) 
The  court  erred  in  overruling  the  motion 
of  defendant  for  new  trial  on  the  ground 
of  newly  discovered  evidence,  as  set  forth  In 
affidavits,  to  which  defendant  excepted.  (7) 
The  court  erred  in  overruling  motion  for 
new  trial  for  the  reason  that  the  indict- 
ment failed  to  Bbow  that  the  alleged  crime 
was  committed  in  the  South  McAlester  di- 
vision of  the  Ontral  district,  to  which  de- 
fendant excited.  (8)  The  court  erred  in 
overruling  motion  for  new  trial." 

It  will  appear  from  the  foregoing  assign- 
ment of  errors  that  not  a  single  objection 
was  made  to  the  introduction  of  any  evidence 
whatever,  or  the  Instructions  of  the  court, 
nor  an  exception  saved.  The  only  exceptions 
taken  were  to  the  action  of  the  court  in  its 
refusal  to  grant  a  new  trial.  The  counsel 
filing  the  brief  for  appellant  says:  "It  is 
proper  to  state,  before  beginning  an  argu- 
ment, and  so  that  our  position  in  this  cause 
may  not  be   misapprehended,  that  counsel 
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appearing  in  this  brief  were  not  of  counsel, 
and  were  not  in  attendance  at  the  trial  of 
this  case  In  the  United  States  court"  Then 
counsel,  under  the  first  three  assignments, 
proceeds  to  discuss  the  testimony  intro- 
duced on  the  trial,  and  urges  that  much  of 
It  was  Improperly  permitted  to  go  to  the  jury, 
and  was  incomputeut,  and  in  bis  argument 
contends  that  It  was  InsuflBcient  to  authorize 
a  conviction,  and  that  therefore  the  trial 
court  should  have  directed  a  verdict  of  ac- 
quittal. Oounsei  cite  several  Kentucky  cases 
to  sustain  the  proposition  "that  the  trial 
court,  In  giving  its  Instructions  to  the  Jury, 
Is  required,  without  request,  to  give  the  law, 
the  correct  law,  and  the  whole  law."  But, 
in  regard  to  the  Introduction  of  testimony, 
the  same  court.  In  Buckles  v.  Ciommonwealtb 
(Ky.)  68  S.  W.  1086,  says:  "It  Is  to  be  pre- 
sumed that  the  trial  court  will  correct  an 
error  to  which  Its  attention  is  called.  It 
Is  to  be  presumed  that  the  court  will  not 
rale  erroneously,  if  proper  objection  is  made. 
It  Is  to  be  presumed,  also,  that  the  defend- 
ant acquiesces  in  that  to  which  he  does 
not  object,  and  Is  satisfied  with  the  rulings 
to  which  be  does  not  except" 

But  what  do  the  decisions  of  Arkansas, 
whose  criminal  law  and  procedure  is  In  force 
In  this  jurisdiction,  hold?  In  Carroll  v.  State, 
46  Ark.  648,  it  is  said :  "In  Benton  v.  State, 
30  Ark.  336,  one  ground  of  the  motion  for 
new  trial  was:  The  court  erred  in  failing 
to  read  to  the  jury,  as  part  of  its  charge, 
the  whole  law  applicable  to  homicide,  but 
confined  itself  In  the  charge  to  cases  of  mur- 
der in  the  first  and  second  degree.'  'It  ap- 
I>eared  by  the  bill  of  exceptions  that  after 
the  court  had  given  the  Instructions  asked 
for  by  the  state,  and  nine  asked  for  by  the 
prisoner,  being  all  asked  on  his  behalf,  the 
court  of  its  own  motion,  gave  a  general 
charge  to  tbe  jury.  No  exception  appeared 
to  have  been  taken  to  the  diarge  given,  and 
tbe  only  objection  made  to  it  in  the  motion 
for  a  new  trial  was  that  It  did  not  go  far 
enough;  that  the  judge  did  not  read  to  the 
Jury  tbe  whole  law  applicable  to  homicide, 
bat  such  only  as  applies  to  cases  of  murder 
in  the  first  and  second  degrees.'  Chief  Jus- 
tice English,  In  delivering  the  opinion  of 
the  court,  said:  'It  is  the  province  of  the 
court  to  give  in  charge  to  the  jury  such 
principles  of  the  law  as  it  may  deem  ap- 
plicable to  the  case.  It  a  party  desires  other 
instructions,  he  oiay  move  them,  and  the 
court  will  give  or  refuse  them,  according 
to  its  judgment  of  their  correctness  or  ap- 
plicability. If  refused,  the  party  asking 
them  may  exceirt  to  the  opinion  of  the  court 
If  objected  to  by  the  opposite  party,  aad 
given,  he  may  except  So  dther  party  may 
except  to  the  general  charge  of  the  court 
If  tbe  diarge  be  the  enunciation  of  several 
distinct  principles,  dther  party  may  except 
to  any  one  or  more  of  them.  If  ail  are 
deemed  objectionable,  each  and  all  of  them 


may  be  excepted  ta  But  the  exception 
should  not  be  general  to  a  number  of  dis- 
tinct enunciations,  but  specific'  'While  in 
one  sense,'  says  Mr.  Bishop,  'it  is  undoubt- 
edly the  duty  of  the  judge  to  give  Instrac- 
tlons  to  the  jury,  covering  the  entire  law  of 
the  case,  as  respects  all  the  facts  proved,  or 
claimed  by  the  respective  counsel  to  be  prov- 
ed, still,  if  he  omits  something,  and  is  not 
asked  to  supply  the  defect,  tlie  party  who 
remained  voluntarily  silent  cannot  complain.' 
1  Bishop,  Cr.  Pro.  i  980 ;  Dave  v.  State,  22 
Ala.  23;  Bums  v.  Commonwealth,  3  Mete. 
(Ky.)  13;  Keech  v.  State,  15  Fla.  C91; 
People  V.  Ah  Wee,  48  Cal.  230;  Mercer  v. 
State,  17  Ga.  146;  Mason  T.  People,  2  Col. 
373;  State  v.  Bogain,  12  La.  Ann.  264; 
Commonwealth  v.  Costly,  118  Mass.  1;  Peo- 
ple T.  Rodundo,  44  Cal.  538;  State  v.  Scott. 
12  La.  Ann.  386;  State  v.  O'Neal,  29  N.  C. 
251."  In  Holt  V.  State,  47  Ark.  198,  1  S.  W. 
61,  tbe  court  said:  "One  ground  of  appel- 
lant's motion  for  a  new  trial  is  the  court  did 
not  properly  instruct  the  jury.  It  appears 
from  the  bill  of  exceptions  In  this  case  that 
that  the  court  gave  the  jury  Instructions 
which  are  not  copied  In  the  transcript  To 
those  given  and  copied  in  the  transcript  no 
exceptions  were  taken  and  no  objections  are 
urged  against  them  here.  'It  Is  the  province 
of  the  court  to  give  in  charge  to  tbe  jury 
such  principles  of  the  law  as  It  may  deem 
applicable  to  the  case.'  If  the  defendant  or 
plaintiff  desires  other  instructions,  he  may 
ask  them;  but.  If  he  falls  to  do  so,  and  re- 
mains voluntarily  silent,  he  cannot  complain." 

From  an  examination  of  the  evidence  It 
Is  evident  the  same  was  confilcting  and  con- 
tradictory, and  it  was  therefore  very  proper- 
ly submitted  to  the  jury  for  their  determi- 
nation, and  the  court  will  not  disturb  their 
findings.  In  Holt  v.  State,  47  Ark.  196,  1  S. 
W.  61,  It  is  said :  "It  Is  urged  here  that  the 
verdict  of  the  jury  was  contrary  to  the  evi- 
dence. The  testimony  of  tbe  witnesses  was 
conflicting  and  contradictory.  It  was  tlw 
province  of  the  jury  to  determine  which  of 
them  was  entitled  to  credit,  and  to  find  ac- 
cordingly. This  court  will  not  review  the 
evidence  for  the  purpose  of  passing  upon  the 
correctness  of  their  conclusion.  There  was 
sufficient  evidence  to  sustain  the  verdict 
here."  See  Mains  v.  State,  IS  Arts.  286,  In 
which  the  court  say :  "Where  the  statements 
of  witnesses  are  contradictory,  it  is  tbe 
province  of  the  jury  to  determine  which  of 
them  Is  entitled  to  credit,  and  to  find  accord- 
ingly; and  this  court  will  not  review  the 
evidence  for  tbe  purpose  of  passing  upon  ttie 
correctness  of  their  conclusion  as  to  the 
weight  of  evidence.  It  is  sufficient  that  there 
Is  not  a  total  want  of  evidence  to  snpimrt 
the  verdict" 

In  the  fourth  assignment,  objection  is  made 
to  the  testimony  of  Enoch  Kendle.  In  our 
opinion  this  objection  comes  too  late.  Mansf. 
Dig.  (  6157  (Ind.  T.  Ann.  St  1899,  (  33C2\ : 
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"The  party  objecting  to  the  decision  must 
except  at  the  time  the  decision  Is  made,  and 
time  ma7  be  given  to  reduce  the  exception  to 
writing,  bnt  not  beyond  the  succeeding  term ; 
bat  the  parties  may  agree  that  exceptions 
to  all  decisions  made  during  the  trial  are 
sared  without  being  especially  mentioned  at 
the  time  the  decision  is  made."  In  Whar- 
ton's Criminal  Pleading  &  Practice,  {  772,  It 
Is  said:  "In  preparing  the  bill  of  exceptions. 
It  Is  nsoally  necessary,  In  criminal  as  well 
as  In  cItU  Issues,  to  show  that  the  objection 
takea  to  the  action  excepted  to  was  made 
clearly  and  reasonably  before  the  action 
of  the  court  complained  of;  that  the  ob- 
jection was  overruled;  and  that  the  court 
was  called  upon  to  note  an  exception  at  the 
time.  When  specific  instructions  are  ex- 
cepted to,  they  must  be  stated  in  the  bill  of 
exceptions ;  when  a  charge  as  a  whole  Is  ex- 
cepted to  as  defective,  it  must  be  given  at 
large;  when  the  exception  Is  that  the  evi- 
dence does  not  sustain  the  verdict,  the  evi- 
dence must  be  given  In  full." 

The  fifth  assignment  Is  the  same  as  the 
fourth. 

Under  the  sixth  asslgnmmt,  a  new  trial 
is  asked  on  the  groimd  of  newly  discovered 
evidence,  and  upon  Its  being  overruled  an 
exception  was  saved,  which  was  the  first  ex- 
ception taken  In  the  case.  In  Runnels  v. 
State,  28  Ark.  121:  "Ap3)iIcatIons  for  new 
trials,  based  on  the  ground  of  newly  dis- 
covered evidence,  should  be  received  with 
cButloa,  and  should  be  corroborated  by  other 
affidavits  than  that  of  the  accused,  and 
slmnld  not  only  state  that  the  defendant  did 
not  know  of  the  testimony  In  time  for  trial, 
bat  that  he  could  not  have  obtained  It  by 
reasonable  diligence."  In  Blxby  v.  The  State, 
15  Ark.  388:  "In  determining  motions  for 
new  trials,  upon  the  ground  of  newly  dis- 
covered testimony,  some  discretion  Is  vested 
hi  the  judge  presiding  at  the  trial,  because 
of  his  opportunities  of  forming  a  correct 
opinion  whether  the  application  be  made  In 
sincerity  and  good  faith,  or  whether  It  Is 
the  last  shift  resorted  to  by  an  unscrupulous 
criminal  to  evade  the  punishment  of  an 
offense  of  which  he  Is  found  guilty,  after 
(Tailing  himself  of  all  the  means  liberally 
provided  by  law  for  securing  a  fair  and  Im- 
partial trial."  Wharton's  Criminal  Pleading 
&  Practice,  S  871 :  "  'After  the  verdict,'  said 
Rogers,  J.,  on  a  motion  for  a  new  trial,  after 
a  capital  conviction,  In  Pennsylvania,  'when 
the  motion  for  a  new  trial  Is  considered,  the 
court  mnst  Judge  not  only  of  the  competency, 
bnt  of  the  effect  of  evidence.  If,  with  the 
newly  discovered  evidence  before  them,  the 
jury  ought  not  to  come  to  the  same  conclu- 
alon,  then  a  new  trial  may  be  granted;  other- 
wise we  are  bound  to  refuse  the  application.' 
And,  when  the  evidence  produced  Is  clearly 
Immaterial,  this  limitation  should  be  strictly 
enforced." 

The  seventh  assignment  Is  the  alleged  er- 
ror that  the  Indictment  does  not  show  that 


the  alleged  offense  was  committed  within 
the  South  McAlester  division  of  the  Central 
District  Section  7  of  the  act  of  Congress 
approved  March  1,  1885  (chapter  146,  28 
Stat  697)  says:  "That  all  prosecutions  for 
crimes  or  offenses  of  which  the  United  States 
court  in  the  Indian  Territory  shall  have  ju- 
risdiction, shall  be  had  within  the  district  In 
which  said  offense  shall  have  been  committed, 
and  in  the  court  nearest  or  most  convenient 
to  the  locality  where  it  is  committed,  to  be 
determined  by  the  judge  on  motion  to  trans- 
fer the  trial  of  the  case  from  one  court  to 
another."  Section  2113  of  Mansfield's  Digest 
(Ind.  T.  Ann.  St.  1899,  i  1456)  says :  "If  the 
indictment  contains  no  statement  of  the  place 
in  which  the  offense  was  committed,  it  shall 
be  considered  as  charged  therein  that  It  was 
committed  in  the  local  limits  of  the  Juris- 
diction of  the  court  in  which  the  grand  Jury 
was  Impaneled."  And,  In  State  v.  Hunn,  34 
Ark.  321,  It  Is  said:  "Where  the  name  of 
the  county  appears  in  the  caption,  and  Is 
referred  to  In  the  body  of  the  Indictment  It 
Is  sufficient" 

In  our  Judgment  the  motion  for  new  trial 
was  properly  overruled. 

The  defendant  had  a  fair  trial,  and  the 
Judgment  of  the  court  Is  affirmed. 

LAWRENCE,  J.,  concurs. 

OIIiL,  0.  J.  (dissenting).  Appellant  was 
convicted  of  the  larceny  of  four  hogs,  for 
which  he  was  sentenced  to  the  penitentiary 
for  two  years  upon  the  following  condition 
of  evidence:  Enoch  Eendle  lost  four  white 
bogs  about  10  months  old,  marked  crop  and 
two  splits  In  each  ear.  Before  the  hogs 
were  lost  defendant  (appellant)  was  at 
Kendle's  house,  who  showed  him  the  hogs 
and  told  him  he  wanted  to  keep  them.  When 
Kendle  missed  his  hogs  from  the  range,  he 
went  to  appellant  and  inquired  if  appellant 
had  seen  anything  of  the  hogs  which  he  had 
shown  him.  Appellant  said  he  did  not  know 
anything  about  them  and  had  not  seen  them. 
Afterwards  Eendle  met  Johnnie  Richards, 
who  Informed  him  that  he  had  seen  appellant 
driving  the  hogs.  Eendle  went  to  appellant 
and  told  him  that  he  (appellant)  had  his 
hogs,  and  that  he  had  to  bring  them  back 
or  pay  for  them.  That  appellant  said  he  would 
pay  for  them  and  would  leave  the  money  at 
the  butcher  shop.  That  he  failed  to  leave 
the  money  at  the  butcher  shop.  That  Kendle 
and  his  brother  went  to  appellant's  house  and 
asked  why  he  had  not  left  the  money  at  the 
butcher  shop  as  agreed.  Appellant  said  he 
did  not  have  all  the  nuaey,  but  would  pay 
$10  and  would  pay  the  rest  In  a  day  or  so. 
This  was  refused  by  Kendle,  who  a  few  days 
later  went  to  town,  and  Walter  Mickle,  ap- 
pellant's brother,  paid  him  $20  In  a  check. 
That  Kendle  had  given  no  one  permission  to 
take  the  hogs.  John  Richards  testified  that 
he  saw  the  appellant  drive  four  hogs  along 
about  1(X)  yards  from  where  he  was;    that 
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they  looked  like  Kendle's  bogs,  and  be 
fhonght  tbat  tbey  were  Kendle's  bogs,  bnt 
was  not  iJOSitlTe.  Walter  Kendle,  brother  of 
the  complalnhig  witness,  corroborated  blm 
with  reference  to  the  offer  of  appellant  to 
pay  $10  for  the  hogs.  Appellant  denied  tbat 
be  had  taken  Kendle's  hogs,  or  that  be  bad 
ever  offered  to  pay  for  the  bogs,  and  pro- 
duced testimony  showing  tbat  he  had  liyed  in 
Kendle's  neighborhood,  bad  raised  hogs,  and 
tbat  he  had  brought  some  hogs  from  that 
neighborhood  In  bis  own  mark,  had  penned 
them,  and  kept  them  in  the  pen  several 
we^s;  that  when  Kendle  came  to  him  he 
had  told  him  that.  If  he  could  produce  the 
man  who  had  seen  him  driving  Kendle's  bogs, 
he  would  pay  for  them;  that  be  had  never 
authorized  his  brother  to  pay  for  these  hogs, 
because  they  were  bis  (appellant's),  and  fur- 
ther testified  (which  was  contradicted  by 
Kendle)  that  he  had  told  Kendle  where  the 
hogs  In  dispute  were  and  asked  him  to  go 
see  them,  which  Kendle  refused  to  do.  Upon 
this  state  of  evidence,  nnder  the  instructions 
of  the  conrt,  appellant  was  convicted  and 
sentenced  to  the  penitentiary  for  two  years. 
It  is  true  that  on  the  record  no  special  in- 
structions were  asked  by  appellant  of  the 
court  below,  and  all  the  instructions  of  the 
court  seem  to  have  been  recognized  as  proper 
by  appellant  in  his  trial.  Under  the  evidence, 
bnt  four  things  were  shown  against  this  ap- 
pellant: First,  tbat  the  prosecuting  witness 
(Kendle)  lost  fonr  white  hogs  In  the  Central 
district  of  Indian  Territory  about  December, 
1902;  second,  that  the  defendant  (appellant) 
was  seen  driving  four  white  hogs  along  the 
road;  third,  that  appellant  denied  knowing 
anything  about  the  hogs  Kendle  had  lost,  but 
promised  to  pay  for  them,  If  he  had  Kendle's 
hogs,  and  would  leave  the  money  for  them 
at  the  bntcher  shop,  which  promise  was  de- 
nied, and  afterwards  offered  Kendle  $10  as 
part  payment,  which  offer  was  also  denied ; 
fourth,  that  appellant's  brother,  without  bis 
-consent,  and  against  the  wish  of  appellant, 
paid  the  proeecating  witness  $20  In  order  to 
stop  the  fuss.  No  one,  except  a  boy,  John 
Richards,  attempts  to  identify  the  hogs  driv- 
en by  defendant  (appellant)  as  the  hogs  of 
the  prosecuting  witness,  although  the  testi- 
mony of  appellant  is  that  he  claimed  the 
bogs  Richards  speaks  of  as  bis  own,  and 
shows  such  hogs  to  have  been  kept  In  appel- 
lant's bog  pen  subject  to  the  view  of  his 
neighbors  and  of  the  prosecuting  witness  for 
a  number  of  weeks,  and  that  one  of  such 
bogs,  at  the  time  of  trial,  was  still  alive  and 
tn  possession  of  the  appellant  John  Rich- 
ards said  be  thought  the  bogs  be  saw  appel- 
lant driving  were  Kendle's  hogs,  but  was  not 
positive;  that  be  only  saw  them  as  appellant 
was  driring  them,  and  about  100  yards  away. 
Where,  under  ttils  evidence,  Is  there  proof 
of  any  larceny?  It  is  the  duty  of  the  gov- 
ernment in  a  case  of  larceny  to  prove  by  evi- 
dence certain  essential  things:  That  within 
the  Jnrlsdictkia  of  the  court,  and  within  the 


time  of  limitation  of  the  law,  the  defendant 
stole,  took,  and  carried  away  (as  In  this  case) 
hogs  of  some  value,  and  tbat  such  hogs  were 
the  property  of  some  particular  x>er8on,  and 
tbat  such  taking  was  without  the  consent  of 
the  owner.  Under  this  testimony,  where  is 
there  any  proof  whatever  that  the  hogs  seen 
by  Johnnie  Richards  were  the  hogs  which 
were  lost  by  the  prosecuting  witness?  No 
one  testified  positively  that  these  were  Ken- 
dle's hogs.  Kendle  himself  never  saw  Us 
hogs  after  be  lost  them,  although,  from  the 
testimony,  be  could  easily  have  gone  to  ap- 
pellant's bouse  and  identified  bis  bogs.  On 
the  motion  for  new  trial  appellant  offered, 
if  given  an  opportunity  by  new  trial,  to 
show  that  Kendle  made  contradictory  state- 
ments to  his  testimony  on  the  trial  that  be 
had  never  recovered  his  lost  hogs;  the  state- 
ment made  to  one  T.  T.  Neal  being  as  fol- 
lows: "Kendle  said  he  had  sold  a  bog 
*  *  *  for  $20.  I  asked  blm  who  be  sold 
it  to,  and  he  said  be  beard  that  Bd  Mickle 
had  stolen  some  of  his  hogs,  and  be  wanted 
pay  for  them,  and  Ed  would  not  pay  for 
them,  and  Walter  Mickle  paid  him  $20  to  stop 
the  racket,  and  a  while  after  he  received 
this  money  he  found  three  of  the  bogs  that 
he  thought  Ed  Mickle  had  taken.  I  did  not 
know  there  was  any  trouble  about  these  hogs, 
and  I  didn't  tell  this  until  now."  This  affi- 
davit was  made  March  22,  1905;  the  trial 
having  been  on  March  15,  1905.  Under  or- 
dinary conditions  this  affidavit  might  not  be 
sufficient  to  cause  a  conrt  to  set  aside  a 
verdict  on  the  grrotind  of  its  being  newly  dis- 
covered evidence,  where  the  facts  of  larceny 
were  conclusively  established;  but,  where  the 
evidence  is  not  conclusive,  and  where  there 
Is  no  Identification  of  the  property  claimed 
to  have  been  stolen,  should  not  a  court,  un- 
der such  circumstances  involving  the  liberty 
of  appellant,  give  heed  to  testimony,  which, 
if  true,  shows  beyond  question  that  appellant 
was  not  guilty  of  the  larceny  of  Kendle's 
bogs,  and  shows  Kendle's  mendacity,  as 
newly  discovered  testimony?  I  think  so. 
I  think  the  evidence  in  the  case  Insufflcloit 
to  warrant  a  conviction,  and  I  think  upon 
the  motion  for  a  new  trial  same  should  have 
been  granted,  and  tbat  It  was  error  in  the 
court  below  not  to  have  granted  a  new  trial 
In  this  case. 


PAINTER  V.  UNITED  STATES  «x  rd. 
SOPER,  Dist.  Atty. 

(Oonrt  of  Appeals  of  Indian  Territory.   Nov.  24^ 
1906.) 

1,  Quo  Wabbanto— CotniTB— JUBISMCnOK. 

The  courts  of  the  Indian  Territory  have 
only  common-law  Juriadictlon  to  grant  writs  of 
quo  warranto. 

2.  Same— Statutes. 

The  statute  of  9  Anne,  c.  20,  authorising 
the  institution  of  qno  waranto  at  the  instance 
of  a  private  relator,  was  never  in  force  in  the 
Indian  Territory. 
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a.  Sajo— FxBsoiis  Bhtoleo  to  Sct— Fntiai- 
noH. 

Quo  warranto  cannot  be  maintained  in  tlie 
courts  of  the  Indian  Taritory  on  petition  of  a 
United  States  Attorney  at  the  relation  of  a 
private  individual  without  leave  of  court,  to 
test  the  title  of  the  latter  and  defendant  to  a 
private  o£Soe. 

Appeal  from  tbe  United  States  Coart  tor 
the  Northern  District  of  the  Indian  Territo- 
ry; before  Jnatlce  Joseph  A.  Gill,  June  10, 
1905. 

Quo  warranto  by  tbe  United  States  on  peti- 
tion of  Pliny  L.  Soper,  by  P.  S.  Walker,  re- 
lator, against  W.  P.  Painter.  From  a  decree 
In  favor  of  petitioner,  defendant  appeals. 
Beversed  and  remanded. 

On  January  17,  1906,  the  plaintiffs  (aK>el- 
lees)  filed  a  petition  for  writ  of  quo  war- 
nnto  against  defendant  (appellant)  up- 
on the  complaint  and  information  of  F.  S. 
Walker,  relator,  and  alleged:  That  on  De^ 
cember  17,  1904,  there  was  held  in  the  town 
of  Afton,  Ind.  T.,  an  election  for  two  school 
directors  for  the  term  of  three  years,  and 
tor  two  school  directors  for  one  year,  and 
one  school  director  for  two  years.  That 
F.  S.  Walker  possessed  all  the  qualifications 
required  by  law  to  hold  said  office.  That 
at  said  election  F.  S.  Walker  received  78 
legal  Totes  for  director  for  three  years  by 
ballot,  as  follows: 

"Enection  of  School  Directors. 
Note— Leave  names  of   those   you  vote   for. 
Scratch  out  all  others.    Tote  for  five  of  the  ten. 
Soatdi  five. 

For  Directors  tot  one  year.    Vote  for 

two,  scratch  two. 

W.  O.  Scott, 

W.  W.  England, 

J.  M.  BOTd, 

B.  H.  Harper. 

For  Director  for  two  years.    Vote  for 

one,  scratch  one. 

J.  B.  Harrison, 

R.  A.  Abney. 

For  Directors  for  three  year*.    Vote  for 

two,  scratch  two. 

F.  S.  Walker, 

C.  R.  Randolph, 
J.  J.  Hubbard, 
H.  L.  Danforth. 

Bate  of  tax.  10  millB." 

That,  previous  to  said  election,  the  citizens 
of  Afton  had  agreed  that  there  should  be 
bat  one  ticket,  as  above  stated,  but  on  the 
morning  of  the  election  another  ticket  was 
drcnlated,  as  follows: 

"School  Ticket    For  School  Directors. 

J.  K.  Stephens, 

J.  T.  HnUll, 

O.  E.  Starbuck, 

W.  P.  Painter, 

A.  Collins. 
For  a  School  Ttx  of  10  mllli." 

That  defendant  claimed  to  have  received 
89  votes,  bnt  plaintiffs  allege  that  00  of  said 
Totes  were  cast  by  said  last  ballot,  and  that 
dtfendant  did  not  receive  more  than  29  legal 
Totes.  "The  said  last-mentioned  ticket  was 
void  upon  its  face  in  that  It  does  not  desig- 
nate tlie  ofllce  to  which  the  voter  desired 
iaid  candidate  to  be  elected,  and  does  not 
96S.W^23 


express  any  lnt«itlon  on  the  part  of  said 
Toters."  That  there  were  five  directors  to 
be  elected,  one  for  a  two-yean  term,  two 
for  one  year,  and  two  for  three  years;  that 
it  Is  Impossible  from  said  60  ballots  cast  for 
defendant  to  ascertain  what  the  voters'  In- 
tention was  as  to  which  of  said  three  offices 
he  desired  the  defendant  to  fill.  Two  others 
claim  to  have  been  elected  on  said  ticket, 
and  that  d^endant  with  the  others  since 
Bald  election  have  proceeded  illegally  to  de- 
termine for  themselves  the  length  of  term 
which  they  are  to  req)ectlTely  hold,  which 
mly  the  voter  conld  legally  determine,  "and 
the  said  defendant  claims  tbe  right  to  ex- 
ercise the  duties  of  school  director  for  the 
school  district  and  town  of  Afton,  Ind.  T., 
for  the  term  and  poiod  of  three  years,  and 
without  legal  warrant,  or  claim  of  right 
has  used  and  exercised,  and  still  does  un- 
lawfully use  and  exercise,  tbe  ftmctlons  of 
a  director  of  the  said  term  of  three  years, 
in  the  place  of  the  relator,  F.  S.  Walker,  who 
was  duly  elected  by  the  casting  of  79  legal 
votes  for  said  office."  That  said  Walker 
and  H.  L.  Danforth  were  duly  elected  by 
legal  ballot  for  the  term  of  three  years. 
"The  plaintiff  further  alleges  that  said  de- 
fendant and  those  acting  vrith  him  have 
taken  possession  of  the  pollbooks,  the  bal- 
lots and  other  evidences  of  said  election  and 
withhold  them  from  plaintiffs.  Wherefore, 
the  plaintiffs  pray  that  the  defendant,  W.  W. 
Painter,  be  required  to  produce  said  pollbooks 
and  ballots,  together  with  all  evidences  of 
said  election.  In  the  court  Immediately  for 
the  Inspection  of  the  court  and  the  attorneys 
representing  the  respective  parties,  and  that, 
upon  the  hearing  herein,  the  said  defendant 
be  declared  not  entitled  to  said  office  of 
school  director  for  tbe  Incorporated  town  of 
Afton,  Ind.  T.,  and  school  director  there- 
of, and  that  he  must  be  ousted  therefrom, 
and  that  the  said  relator,  F.  S.  Walker,  be 
declared  entitled  to  said  office  and  that  he 
be  installed  therein  to  assume  the  duties 
thereof,  according  to  law,  toe  the  term  of 
which  he  was  elected  to  serve,  upon  taking 
the  oath  and  fulfilling  of  the  requirements 
of  tbe  law  In  such  cases  made  and  provided 
and  that  the  relator,  F.  S.  Walker,  have  Judg- 
ment against  the  defendant  for  costs,  and 
for  proper  relief."  On  May  25,  1906,  the 
defendant  filed  demurrer  to  said  petition  on 
the  ground  that  said  petition  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  also  upon  the  ground  that  the  conrt 
was  without  jurisdiction  to  Issue  the  writ 
prayed  for  In  said  petition.  On  June  6,  1905, 
defendant  moved  the  court  to  dismiss  the 
petition  because  the  same  was  ffied  without 
leave  of  court  first  had  and  obtained.  On 
same  day  court  overruled  the  demurrer  and 
the  motion  to  dismiss,  to  each  of  which  de- 
fendant excepted.  On  June  10,  1905,  the 
cause  came  on  to  be  heard,  whereupon  de- 
fendant elected  to  stand  upon  his  demurrer 
and  refused  to  plead  further,  "and  thereupon 
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it  Is  considered  by  tbe  court  tliat  tlie  said 
W.  W.  Painter  was  not  elected  to  the  office 
of  school  director  in  the  town  of  Afton,  Ind. 
T.,  at  the  school  election  held  in  said  town 
on  the  17th  day  of  December,  1804,  bnt  held 
that  the  ballots  upon  which  said  defendant 
claimed  to  be  elected  were  illegal,  and  did 
not  express  the  intention  of  the  voter  as  to 
what  office  he  intended  defendant  to  fill, 
and  It  is  considered  and  ordered  and  ad- 
Judged  that  said  defendant  be  absolutely 
excluded  from  holding  and  exercising  the 
said  office.  And  it  is  further  ordered  and 
adjudged  that  the  relator,  F.  S.  Walker,  is 
entitled  to  said  office  of  school  director  in 
tbe  town  of  Afton  for  tbe  term  of  tliree  years 
from  time  of  said  election,  and  it  is  ordered 
tliat  said  defendant  forthwith  deliver  the 
use,  possession,  and  enjos^ment  of  said  office 
and  ail  IXMks,  papers,  and  other  things  be- 
longing thereto  and  to  allow  said  F.  S. 
Walker  full  possession  thereof  without  let 
or  hindrance  thereto  on  the  part  of  said 
defendant,  or  any  other  person  acting 
through  or  under  said  defendant,  and  it  fur- 
ther adjudged  that  costs  be  and  the  same 
are  hereby  adjudged  against  defendant" 
After  final  Judgment  of  ouster  was  entered, 
defendant  filed  motion  for  the  court  to  fix 
supersedeas  bond,  "which  said  motion  the 
court  then  and  there  on  the  same  day  over- 
ruled, for  the  reason  as  then  and  there  stat- 
ed by  the  court  that  said  Judgment  of  ouster 
could  not  be  superseded;  to  the  overruling 
of  which  said  motion  the  defendant  then  and 
there  excepted,  and  brings  case  to  this  court 
by  writ  of  error. 

John  B.  Turner,  for  appellant  P.  L. 
Sopa,  for  appellee. 

TOWNSEND,  J.  (after  stating  the  facts). 
The  first  error  assigned  is  the  action  of  the 
court  In  overruling  the  demurrer  to  the  peti- 
tion. It  appears  that  under  the  Constitution 
of  Arkansas,  art  7,  (  6,  the  power  to  issue 
the  writ  of  quo  warranto  was  lodged  In  the 
Supreme  Ckiurt  of  that  state,  and  that  there 
is  no  statute  of  that  state  authorizing  the 
granting  of  that  writ  that  has  t>een  adopted 
and  put  in  force  in  this  Jurisdiction  by  any 
act  of  Congress.  While  it  may  l>e  contended 
that  under  the  power  granted  by  the  act  of 
1896,  the  district  courts  of  the  Indian  Ter- 
ritory have  the  same  power  as  the  district 
and  circuit  courts  of  the  United  States  un- 
der the  statutes  of  the  United  States  to  issue 
the  writ  it  appears  that  the  district  and 
circuit  courts  of  the  United  States,  under  the 
statutes,  only  had  the  power  to  issue  the  writ 
in  cases  for  removal  from  office  of  any  per- 
son holding  office  contrary  to  the  provisions 
of  section  8  of  tbe  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  and 
these  are  superseded  by  the  removal  of  the 
disabilities  by  act  of  June  6,  1898:  that  so 
far  as  any  statutory  authority  exists  for  the 
proceeding  in  this  case,  none  can  be  found. 


And  consequently,  If  the  district  courts  of 
the  Indian  Territory  have  any  authority  to 
Issue  tbe  writ  It  must  be  derived  from  tbe 
common  law.  This  ancient  writ  -  gradually 
became  changed  for  many  purposes  Into  the 
"Information  in  the  nature  of  a  quo  war- 
ranto," and  High  on  Extraordinary  Remedies 
i  000,  says:  "It  lies  in  all  cases  where  the 
ancient  writ  could  have  been  maintained,  and 
in  England  and  In  many  of  the  states  of  this 
country  Its  scope  has  been  enlarged  and  ex- 
tended by  legislative  enactments.  In  the  ab- 
sence, however,  of  such  legislation,  its  ap- 
plication has  been  limited  to  cases 'where 
the  original  writ  would  have  been  granted  at 
common  law,"  citing,  State  v..  Ashley,  1  Ark. 
279,  516;  Commonwealth  v.  Murray,  11 
Serg.  ft  R.  (Pa.)  78,  14  Am.  Dec.  614. 

There  has  been  no  legislation  of  the  state 
of  Arkansas  touching  tbe  subject  of  that 
writ  adopted  In  this  Jurisdiction,  and.  If  the 
courts  of  the  Indian  Territory  have  any  au- 
thority, it  must  l>e  by  reason  of  the  power 
granted  in  the  act  of  1896,  placing  them  on  a 
par  with  the  district  and  circuit  courts  of 
the  United  States.  The  petition  in  this  case 
seeks  to  use  this  writ  as  a  ronedy  by  a 
private  citizen  to  test  the  title  of  himself 
and  defendant  to  a  private  otRce.  Mr.  High 
says:  "Before  the  statute  of  Anne  the  In- 
formation In  the  nature  of  a  quo  warranto 
was  employed  exclusively  as  a  prerogative 
remedy,  to  punish  the  usurpation  upon  the 
franchises  or  liberties  granted  by  the  crown, 
and  It  was  never  used  as  a  remedy  for  a 
private  citizen  desiring  to  test  the  title  or 
persons  claiming  to  exercise  a  public  fran- 
chise. And,  although  such  Informations  were 
exhibited  by  the  King's  Attorney  General 
long  before  this  statute,  yet  the  remedy 
thereby  given  was  never  enlarged  lieyond  the 
limits  prescribed  for  the  original  writ  of  quo 
warranto,  which  extended  only  to  encroach- 
ments upon  the  royal  prerogative.  Hence  tbe 
information  as  a  means  of  investigating  and 
determining  rights  between  iwrtles  may  I>e 
said  to  owe  its  origin  to  the  statute  of  Anne, 
which  authorized  the  filing  of  the  Informa- 
tion, t>y  leave  of  court,  upon  the  relation  or 
any  person  desirous  of  prosecuting  the  same, 
for  usurping  or  intruding  into  any  municipal 
office  or  franchise  of  the  kingdom."  In  State 
v.  Leatherman,  38  Atk.  87,  88,  the  court 
says:  "The  practice  of  filing  Informations 
in  the  nature  of  a  quo  warranto  existed  at 
common  law,  but  It  was  always  on  the  rela- 
tion of  the  Attorney  Oeneral  to  vindicate  or 
protect  the  rights  of  tbe  crown  against  usur- 
pation and  abuse  of  Its  franchises — never 
upon  the  relation  of  a  private  person  to  try 
his  right  to  an  office,  until  the  statute  of 
Anne,  which  made  this  proceeding  subservi- 
ent to  the  trial  of  private  rights  of  this  na- 
ture, and  allowed  informations  by  the  At- 
torney Oeneral  on  the  relation  of  individual 
citizens,  for  their  benefit  The  statute  was 
never  in  force  In  this  state." 
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It  ttoB  appears  that  the  statute  of  9  Anne, 
c.  20,  was  never  In  force  in  this  Jnrlsdlction, 
and  that  this  proceeding  invoked  by  a  priv- 
ate relator  oonld  only  be  brought  under  that 
statute.  Mr.  HI^  In  section  60S,  siiya: 
"Informatknas  In  the  nature  of  a  quo  vrar- 
ranto  aa  now  used  In  England,  in  lien  of  the 
aodent  writ,  are  of  two  kinds:  First,  such 
aa  ate  exhibited  by  and  In  the  name  of  the 
Attorney  General,  ez  officio,  without  any  re- 
lator, and  which  are  filed  without  leave  of 
the  court  and  witbout  entering  into  any 
recognisance;  second,  Informations  In  the 
name  of  the  queen's  coroner  and  attorney, 
sometimea  known  as  the  master  of  the  crown 
office,  upon  the  relation  of  private  cltlzena 
The  latter  class  may  be  filed  only  by  leave  of 
court,  first  obtained  for  that  purpose,  as  pro- 
vided by  the  statnte  of  Anne."  If  then,  un- 
der the  common  law,  informations  in  the 
nature  of  a  quo  warranto  were  only  ipermit- 
ted  to  be  filed  by  the  Attorney  General,  ez 
officio,  and  without  a  relator  and  without 
leave  of  court  and  only  to  "vindicate  and 
protect  the  rights  of  tbe  crown  against  nsur- 
patkm  and  abuse  of  its  franchises  and  never 
npon  the  relation  of  a  private  person  to  try 
the  right  to  an  office,"  then  the  demurrer 
Ehonld  have  been  sustained.  If  thlj  petition 
conid  be  filed  at  all,  which,  from  the  fore- 
going authorities,  could  only  have  been  under 
the  statute  of  9  Anne,  c  20,  not  in  force  In 
this  Jurisdiction,  then  it  could  only  be  filed 
by  leav*  of  tbe  court.  Mr.  High  says.  In 
section  60B:  "In  Bngland  the  former  prac- 
tice of  tbe  Court  of  King's  Bench  seems  to 
bave  been  to  grant  informations  in  the  na- 
ture of  a  quo  warranto  as  a  matter  of  course. 

*  *  *  Gradually,  howevo',  the  King's 
Bench  became  more  cautious  in  granting 
leave  to  file  the  information,  and  would  only 
do  so  after  considering  all  the  circumstances 
of  the  case.  And  tbe  principle  is  now  firmly 
established  that  tlie  granting  or  withholding 
leave  to  file  an  Information,  at  tbe  Instance 
of  a  private  relator,  to  test  the  right  to  an 
office  or  franchise  rests  In  the  sound  dis- 
cretion of  the  court  to  which  the  application 
is  made.  •  •  •  In  the  exercise  of  this 
diacretlon,  upon  the  application  of  a  private 
relator,  it  Is  proper  for  the  court  to  take  into 
cooaideratlon  tbe  necessity  or  policy  of  allow- 
ing the  proceeding.  *  *  •  And,  whenever 
it  is  apparent  that  the  filing  of  the  informa- 
tion would   result  in  no   practical   ben^t, 

*  *  *  and  the  term  will  expire  be- 
fore a  trial  can  be  had,  *  •  •  the 
ronrt  may  properly  refuse  the  application 
for  leave  to  file  an  information.  •  •  * 
So  when  the  relief  la  sought  upon  tbe  ground 
of  an  Informality  in  the  election  of  respond- 
ent to  the  office  in  question,  but  the  relator 
bimself  participated  in  the  election  without 
objection,  tbe  court,  In  the  exercise  of  Its 
discretion,  may  properly  refuse  the  filing  of 
IB  informatloa"  And  in  23  Am.  ft  Bne.  Enc. 
Ijmv,  p.  608,  it  Is  said:    "The  necessity  of 


prior  leave  of  court  under  modern  statutory 
regulations  and  forms  of  proceeding  depends, 
of  course,  upon  the  terms  of  tbe  statute  in 
force.  But  the  general  rule  seems  to  be  sub- 
stantially the  same  aa  at  common  law,  after 
the  statute  of  Anne;  that  Is  to  say,  proceed- 
ings by  the  Attomqr  General,  ex  officio,  iv 
behalf  of  the  public,  may  be  brought  without 
leave  of  court,  while  proceedings  at  the  in- 
stance of  a  private  person  to  try  tbe  right  as 
between  party  and  party  cannot  be  prose- 
cuted without  leave  of  court"  "The  ap- 
plicant must  make  some  affirmative  showing 
why  leave  should  be  granted  and  respondent 
may  be  heard  by  counter  affidavit"  23  Am. 
&  Eng.  Ena  of  Law  (2d  Ed.)  p.  604,  and 
cases  cited  in  note.  In  17  Enc.  of  PI.  &  Pr. 
pp.  444,  446,  460  and  454,  tbe  proper  practice 
is  stated  to  be:  "At  common  law  the  At- 
torney General  bad  the  right,  ez  officio,  to 
sue  out  a  writ  of  quo  warranto  or  to  bring 
an  information  in  the  nature  of  a  quo  war- 
ranto on  behalf  of  the  sovereign  without 
leave  of  court,  it  being  a  writ  of  right  for 
tbe  sovereign.  At  an  early  day  informa- 
tions upon  private  relation  were  required  by 
statute  to  be  brought  with  leave  of  court' 
and  while  formerly  the  granting  of  leave  to 
file  Informations  in  the  nature  of  quo  war- 
ranto was  a  matter  of  course,  an  application 
for  tbe  writ,  where  this  Is  the  practice,  or 
for  leave  to  file  the  information.  Is  now  to 
be  granted  only  in  the  sound  discretion  of 
tbe  court  or  Judge  to  whom  the  application 
is  made,  and  will  not  be  granted  as  a  matter 
of  right  even  though  tbe  title  In  question 
may  be  defective,  but  tbe  court  should  exer- 
cise a  sound  discretion  In  accordance  with 
the  principles  of  law  and  the  drctimstances 
of  each  particular  case,  but,  on  the  other 
band,  the  court  Is  not  at  liberty  to  arbitrarily 
refuse  the  leave.  In  the  absence  of  any 
peculiar  statutory  practice,  when  the  court 
has  discretion  to  permit  the  Issuance  of  a 
writ  of  quo  warranto,  or  the  filing  of  an  in- 
formation in  the  nature  thereof,  the  usual 
practice  is  to  make  application,  supported  by 
affidavit,  for  such  leave  and  for  a  rule  nisi 
to  the  defendant  to  show  cause  why  such  rule 
should  not  be  granted.  The  respondents 
to  a  rule  to  show  cause  in  quo  warranto  pro- 
ceedings may  meet  tbe  rule  by  counter  af- 
fidavits, which  are  properly  taken  into  con- 
sideration by  the  court  In  determining  Its 
action." 

If  it  be  Insisted  that  these  proceedings 
should  be  a  civil  action  under  the  Ciode,  tbe 
appellant  cites  the  following:  In  Capital 
City  Water  Co.  v.  State  ex  rel.  McDonald 
(Ala.)  18  South.  6G,  29  L.  R.  A.  745,  in  com- 
menting on  a  statute  similar  to  Mansfield's 
Digest  i  4915  (Ind.  T.  Ann.  St  1899,  (  3120) 
tbe  court  say :  "Tbe  sole  purpose  of  the  stat- 
ute at  first  all  along,  and  now,  was  and  has 
been  and  Is  to  substitute  a  summons  and 
complaint  for  the  common-law  writ  and  dec- 
laration,   and   not   to    require   proceedings, 
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wbich  at  common  law  were  prosecnted  by  lor 
formation  or  petition  and  tbe  like  anch  as 
mandamns,  prohibition,  certiorari,  snpersede- 
as,  babeas  corpoa,  etc.,  to  be  commenced  by 
device  of  Bunmons  and  complaint  *  •  • 
Moreover,  quo  warranto  is  not  a  ciTil  i»o- 
ceeding  at  the  common  law,  bnt  criminal  in 
its  nature,  Involving  severe  pains  and  penal- 
ties, and  now  tbat  it  la  shorn  of  these  con- 
MQuences,  it  stiU  cannot  be  said  to  be  a 
civil  action."  Again  in  State  ex  rel.  Glapp 
V.  Minn.  Thresher  C!o.  (Minn.)  41  M.  W.  1021, 
8  li.  R.  A.  616,  the  court  says:  "It  must 
therefore  be  considered  as  settled  that  the 
'remedial  cases'  of  which  the  Legislature 
may  give  this  court  original  Jurisdiction  In- 
cludes all  those  special  or  extraordinary  pro- 
ceedings under  which  are  usually  called 
original  remedial  writs,  such  as  habeas  cor- 
pus, mandamus,  prohibition,  quo  warranto, 
and  the  like,  of  which  the  Constitution  of 
most  states  (Including  the  state  of  Arkansas, 
art  7,  I  ^  *  •  •  gave  original  Juris- 
diction to  the  highest  appellate  court" 

As  the  third  assignment  is  now  regarded 
as  simply  academic  by  the  appellant,  and 
relates  to  the  supersedeas  upon  a  Judgment 
of  ouster,  we  will  not  examine  the  questions 
presented,  but,  from  the  authorities  hereto- 
fore cited,  we  are  of  the  opinion  that  this 
case  should  be  reversed,  and  it  la  so  ordered. 

Reversed  and  remanded. 

OLOYTON  and  LAWRBNOB,  JJ..  concur. 


LAWRDNOB  OOUNTT  BANK  r.  ARBNDT 

et  al. 
(Supreme  0>nrt  of  Arkanaai.    Nov.  19,  1900.) 

XtXKCDTOBS    ASD    ADUINI8TRA.TOBB— AOXIOKS— 

Bab  bt  Statutk  or  Nonoi.AiM. 

An  actl<»i  by  a  bank,  brought  In  January, 
1905,  agalnit  the  ezecators  and  distribatees  of 
an  estate,  to  recover  the  amoant  of  an  ovef^ 
draft  by  testator,  to  which  ezecutori'  letters 
testamentuy  were  issued  February  8.  1902, 
is  barred  by  the  statute  of  nondaim,  limiting 
actions  against  estates  for  nnpresented  de- 
mands to  two  yean  from  granting  of  letters, 
though  the  fact  of  such  overdraft  was  not  known 
to  the  bank,  owing  to  a  mistake  In  bookkeeping, 
until  July,  1904. 

nOd.  Note. — ^For  cases  In  point,  see  Cent  IHg. 
vol.  22,  Elxeentors  and  Administrators,  iS  829, 
830,  1752.] 

Appeal  from  Lawrence  Chancery  Q>urt; 
George  T.  Humphries,  Chancellor. 

Action  by  the  Lawrence  County  Bank 
against  H.  Arendt  and  another,  executors  of 
the  estate  of  J.  N.  Pltaele,  deceased.  From  a 
Judgment  in  favor  of  defaidants,  plalntifF 
appeals.    Affirmed. 

H.  L.  Ponder  and  Moore,  Smith  ft  Moore, 
for  appellant    Morris  M.  (John,  for  appellees. 

HILL,  a  J.  J.  N.  Pltzele  was  a  depositor 
In  ai^Uant  bank,  and  on  January  12,  1901, 
made  a  deposit  to  his  account  which  was 
thai  overdrawn,  and  which  still  left  an  over- 


draft of  $1,066.36 ;  but  the  assistant  caabler, 
in  entering  the  credits,  made  an  error  and 
left  an  apparent  overdraft  of  only  96&S5,  in- 
stead of  $1,066.36.  Pltzele  died  January  28^ 
1902.  Letters  testamentary  were  granted  to 
the  executors  of  his  will  on  February  3,  1902. 
In  July,  1904,  an  expert  accountant  examin- 
ing the  books  of  appellant's  bank,  discovered 
the  error.  In  January,  1905,  the  bank 
brought  this  action  against  the  heirs  and  dis- 
tributees of  Pitzele's  estate  to  recover  said 
amount  and  to  enjoin  the  executors  from  pay- 
ing out  funds  in  their  hands  to  heirs  and  dl»- 
trlbnteee.  There  was  an  allegation  that  Plt- 
sele  knew  of  the  error,  and  some  evidence 
tending  to  prove  it  There  was  no  evidence 
that  the  heirs  or  distributees  or  executors 
had  any  knowledge  of  the  error.  The  bank 
did  not  ke^  dally  balances  between  individ- 
ual accounts  and  the  general  account  of  deb- 
its and  credits. 

The  evidence  of  the  error  was  as  patoit 
when  It  occurred  as  when  it  was  discovered, 
but  it  would  have  taken  either  a  more  accu- 
rate system  of  bo<dckeeplng  tlian  the  one  em- 
ployed, or  an  expert  accountant  to  have  earli- 
er discovered  it  The  recent  case  of  Planters' 
Mutual  Ins.  Co.  v.  Nelson  (Ark.)  96  S.  W.  123, 
Is  not  distinguishable  in  principle  from  this 
one.  The  statute  of  nondaim  Is  to  free  an 
estate  of  unpresented  demands  utter  two 
years  from  grant  of  letters,  except  actions 
arising  after  the  two  years,  as  therein  ex- 
plained. The  bank  had  two  years  after  grant 
of  letters,  which  would  give  It  over  three 
years  from  the  event  In  this  case,  to  discover 
its  cause  of  action  and  evidence  to  sustain  it ; 
and  all  that  time  the  evidence  rested  In  its 
own  books  only  awaiting  a  proper  examina- 
tion to  be  revealed.  The  statute  of  nonclalm 
bars  such  actions. 

Judgment  affirmed. 


HUDSON  et  al.  v.  STILLWELL. 
(Supreme  Court  of  Arkansas.    Nov.  226,  1906.) 

1.  Advxbsk  Possession— AcQUismoN  or  Ti- 
tle. 

Where  the  occupancy  by  the  ancestw  of 
one  began  more  tlian  25  years  before  the  com- 
mencement of  an  action  for  the  recovery  of  the 
property,  and  the  occupancy  was  adversQ,  it 
ripened  into  title  by  limitations  more  than 
seven  years  before  the  commencement  <rf  the 
action. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Poeseasion,  {  603.] 

Z  Save. 

Where  the  occupancy  of  real  estate  was  ad- 
verse for  the  statutory  period,  it  operated  as  an 
investiture  of  title  and  a  subsequent  act  recog- 
nizing the  validity  of  another's  claim  to  the 
premises  did  not  remove  the  statutory  bar  and 
reinvest  title  In  the  claimant. 

[Bd.  Note. — For  cases  In  point  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  St  629-636.] 

&  Sahe. 

An  act  done,  after  seven  years  occnpcmcy 
of  real  proper^,  in  recognition  of  the  daim  of 
another  to  the  premises  ii  important  only,  when 
done  by  the  same  person  who  has  held  for  tiie 
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■tetntory  pwiod,  aa  a  dmiiiutanoe  ahowinc 
the  character  of  the  poMeasion,  whether  adrerae 
or  not ;   bat  an  act  done  by  a  rabaeqnent  bolder 


ler  crant  or  Inheritance  from  one  who  held 
adrezMy  for  the  atatntory  period  ia  not  impor- 
tant for  any  puipoee. 

nOd.  Note.— For  eaaea  in  point,  see  Cent.  Dig. 
lol.  1,  Adrerae  Poaaesaion,  f  684.] 

Appeal  from  Olrcnlt  Ootirt.  Arkanaaa  Coun- 
ty;  George  II.  Chapllae,  Judge. 

A<:tIoa  between  J.  A.  Hndflon  and  others 
and  William  J.  StlUwelL  Vrom  a  judgment 
for  the  latter,  flie  formor  appeaL  Beveraed 
and    remanded. 

Jno.  F.  Park,  tor  appellants.  H.  Coleman, 
for  appellee. 

McODLIiOGH,  J.  Tbla  action  involrea  a 
oootroTeray  between  the  respective  owners  of 
two  ootermlnona  tracts  of  land  as  to  the 
location  of  the  iMondary  line.  The  precise 
kKmtlon  of  the  line  is  disputed,  and,  in  ad- 
dition to  that  issue,  the  defendants  assert 
that  they,  and  those  from  whom  they  de- 
ralgn  title,  had  adversely  held  the  land  in 
omtroTersy  for  more  than  seven  years  before 
the  commencement  of  the  action,  and  they 
plead  the  statute  of  limitations  In  bar  of 
the  plalntUTs  right  to  recover.  The  testi- 
mony is  conflicting  as  to  whether  the  occu- 
pancy of  defendant  and  those  from  whom 
tiiey  obtained  title  had  been  adverse  or 
whether  it  was  based  upon  a  mistake  as  to 
the  true  boundary  line  and  the  occupancy 
had  beeo  in  subordination  to  the  claim  of  the 
true  owner,  whensoever  asserted. 

The  court  gave  the  following  tnstmctlons 
•ver  tbe  objections  of  defendant,  viz.: 

"Second.  The  defendant  in  this  case,  J.  A. 
Hudron,  owns  a  life  estate  in  Spanish  Orant 
No.  2364,  and,  if  he  agreed  with  tiie  plaintiff 
to  have  the  lands  surveyed  within  a  period 
of  seven  years  to  the  commencement  of  this 
nilt,  and  to  be  governed  by  the  survey,  this 
agreement  would  take  it  out  of  the  statute 
of  limitation  and  he  would  be  bound  by  said 
survey  as  to  his  interest  in  said  land. 

"Third.  The  minor  defendants  in  this  case 
ate  not  bound  by  any  agreement  made  by 
the  defendant  J.  A.  Hudson  as  to  survey  of 
■aid  land  or  agreements  made  with  the  platn- 
tur  herein,  unless  you  should  find  that  he 
was  the  general  agent  of  his  wife,  managing 
and  oontroUing  her  Interest  in  her  estate. 
If  yon  find  he  was  her  general  agent  for  said 
purpose  and  he  agreed  to  have  the  lines  run 
and  be  governed  thereby,  and  said  agreement 
was  made  within  seven  years  prior  to  the 
tiying  of  this  suit  and  In  the  lifetime  of 
bis  wife,  then  you  will  find  against  defend- 
ants and  tbe  plea  of  the  statute  of  Ilmlta- 
tton." 

The  Instructions  were  erroneous,  according 
to  tbe  mllng  of  this  court  In  the  recent  case 
tt  fOllrej  ▼.  Whitlow  (Ark.)  97  8.  W.  444. 

Tbe  evidence  established  that  the  occupan- 
cy by  the  ancestor  of  the  defendants  began 
■lore  ttum  2B  years  before  tbe  commence- 


mmt  of  tlila  action,  and.  If  it  was  adverse, 
it  ripened  into  title  by  limitations  more  than 
seven  yetun  before  the  commencement  at 
the  action.  If  the  occupancy  was  adverse  for 
the  statutory  period  it  operated  as  a  com- 
plete investiture  of  title  and  a  subsequent 
executory  agreement  to  readjust  tbe  lx>undary 
lines,  or  any  other  act  done  in'  recognition 
of  the  validity  of  plalntUTs  claim  to  the 
land  would  not  remove  tbe  statute  bar  and 
reinvest  the  title.  Shirey  v.  Whitlow,  supra; 
Baylea  r.  Daugherty  (Ark.)  91  8.  W.  804; 
Parham  v.  Dedman,  66  Ark.  26,  48  8.  W.  678; 
Fulton  T.  Borders  (Ky.)  61  8.  W.  1001. 

Any  act  done  after  seven  years'  occupancy 
in  recognition  of  the  claim  of  the  original 
owner  would  only  be  important,  when  done 
by  the  same  person  who  had  held  for  the 
stetutoiy  period,  aa  a  circumstance  t«n<Hnn 
to  show  the  character  of  the  possession, 
whether  adverse  or  not  Shlr^  v.  Whitlow, 
supra.  If  done  by  a  subsequent  holder  under 
grant,  devise,  or  inheritance  from  oae  who 
had  held  adversely  for  the  full  statutory  pe- 
riod so  as  to  amount  to  an  investiture  of 
title,  such  act  of  recognltiott  would  not  be 
important  for  any  purpose. 

On  account  of  tbe  error  committed  In  giv- 
ing those  instructions,  the  Judgment  is  re- 
versed, and  the  cause  remanded  tw  a  new 
trial. 


BMERSON  V.  BDOB.    CROSSETT  IiUMBEB 

CO.   V.    ROLFE.      MARTINDAI<B   v. 

THOMPSON. 

(Supreme  Court  of  Arkansas.    Nov.  19,  190S.) 

1.  Affbai.  —  DmossAi.  —  RnRSTAixiaire  — 
Oboitnds. 

Where  a  case  has  been  dismissed  for  failure 
to  prosecute  tlie  appeal  in  time,  it  will  not  be 
reinstated  unless  ue  default  was  from  a  cause 
which  would  Ira  a  good  excuse  in  courts  of  law 
or  equity  for  the  nilure  to  perform  an  oblioa- 
tion  or  duty  resting  on  a  party,  coupled  with 
showing  of  merit  in  the  appieal. 

SEid.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  8,  Appeal  and  Error,  {|  3177,  6180.] 

Z  Baxs— DisoBvnoN  or  Cottxt. 

An  arolication  for  reinstatement  of  a  case 
on  appeal  is  addressed  to  tbe  Judicial  discretion 
of  the  court  and  ttie  character  of  the  case  may 
properly  be  considered  in  exercising  such  dis- 
cretion. 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; Chas.  W.  Smith,  Judge. 

Appeal  from  Ashley  Cbanc^y  Court  Mar- 
cus L.   Hawkins,  Chancellor. 

Appeal  from  Hempstead  Chancery  Court; 
Jas.  D.  Shaver,  Chancellor. 

Actlous  between  BmerscKi  and  Edge,  the 
Oroesett  Lumber  Company  and  Bolfe,  and 
Martindale  and  Thompson.  Appeals  in  first 
two  actions  were  dismissed,  and  petitions  for 
relnstetement  filed,  and  motions  filed  for  dis- 
missal of  third.  Judgment  in  third  action 
reversed  as  to  one  party  in  accordance  with 
agreement,  and  affirmed  as  to  other,  and  pe- 
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tltlon  for  reinstatement  of  first  two  actions 
denied. 

Smead  &  Powell  and  A.  B.  Kilgore,  for  ap- 
pellants. Oanghan  &  Slfford  and  Stevens  * 
Stevens,  for  appellees. 

PER  CD^IAH.  Emerson  v.  Edge  and 
Grossett  Lumber  Co.  v.  Rolfe  were  dismissed 
on  the  regolar  call  for  failure  to  prosecute 
the  appeal  pursuant  to  rule  9.  In  Martindale 
V.  Thompson  there  was  default  in  preparing 
abstract  and  brief,  and  petition  for  time 
was  filed,  and  ai^ellee  filed  response  asking 
for  dismissal  pursuant  to  rule  9. 

In  each  case  appellant  has  overlooked,  or 
foigott«i  to  look  for,  the  setting  of  the  case, 
and  now  asks  a  resetting  and  a  second  op- 
portunity to  prosecute  the  appeal.  Several 
cases  have  recently  been  dismissed  under 
like  circumstances,  and  the  court  would  of 
its  own  motion  reinstate  them  if  it  rein- 
stated these.  It  has  been  strongly  pressed 
that  a  dismissal  is  too  severe  a  penalty  for 
a  failure  to  prosecute  the  appeal  In  time, 
and  that  the  rule  should  not  be  enforced  or  a 
new  penalty  provided  less  harsh.  The  court 
infinitely  prefers  to  dispose  of  every  case 
brought  here  on  its  merits,  and  these  would 
have  been  disposed  of  on  their  merits  ae 
this,  if  they  had  been  prepared,  but  the  ques- 
tion is  whether  the  court  can  in  justice  to 
other  litigants  displace  the  other  settings 
and  give  these  cases  a  second  setting  in  pref- 
erence to  those  already  set  and  those  daily 
being  filed.  The  court  has  found  from  ex- 
perience that  it  can,  on  an  average,  dispose 
of  IS  cases  a  week,  but  It  cannot  do  more  and 
give  sufildent  consideration  to  them.  The 
docket  was  set  on  that  basis,  and  every  case 
here  was  given  a  day  for  trial,  and  the  calen- 
dar sent  to  every  attorney  on  the  court's  roll 
and  furnished  to  every  Interested  party  on 
request,  and  the  rules  of  practice  are  printed 
in  the  calendar.  But  no  rule  Is  required  to 
make  known  to  litigant  and  attorney  that 
a  case  must  be  followed  up  no  matter  In 
what  court  brought  and  its  trial  day  ascer- 
tained. If  cases  set  for  one  week  are  not 
ready  and  have  to  be  reset,  they  displace 
fbe  other  settings  and  leave  the  court  with- 
ont  work  at  the  time;  for  Instance,  when 
these  cases  were  called  owing  to  their  non- 
pieparatlon  and  continuances  granted  for 
cause  In  other  cases,  the  cases  submitted 
were  not  sufficient  to  work  the  court  to  its 
full  capacity. 

The  court  proposes  when  it  cnnpletes  the 
present  calendar  to  Issue  another  calendar 
setting  cases  filed  after  this  one  was  issued. 
It  is  apparent  from  this  statement  of  the 
method  of  work  that  the  conrt  cannot  in 
justice  to  the  other  litigants  reinstate  causes 
or  reset  them  unless  the  default  is  from  a 
cause  which  would  be  a  good  excuse  In  courts 
of  law  or  equity  for  the  failure  to  perform 
an  obligation  or  duty  resting  upon  a  party, 
coupled  with  showing  of  merit  in  the  ap. 
peaL  It  would  be  Idle  to  reinstate  a  cause 
where  affirmance  was  Inevitable.    From  sick- 


ness and  death  and  other  imavoldable  con- 
tingencies there  will  always  be  some  resetting 
of  causes.  This  la  inevitable  from  the  large 
number  of  cases  and  is  of  itself  a  serious  hin- 
drance, but  an  imavoldable  one;  for  instance, 
this  wedc  a  case  was  dismissed  (Remmell  v. 
Oriffln)  where  it  is  impossible  to  detrarmlne 
whether  the  failure  In  not  filing  the  talttM 
was  due  to  the  clerk  of  this  court  or  the  at- 
torney (the  briefs  were  pr^ared  and 
brought  here),  and  each  is  perfectly  honest 
in  his  statements  and  each  is  corroborated  by 
his  office  memoranda,  and,  of  course,  such 
a  case  must  be  reset  as  well  as  where  sick- 
ness and  death  cause  the  failure. 

In  these  cases  now  under  consideration 
one  member  of  the  court  has  gone  through 
the  records  and  reported  the  issues  and  facts 
to  the  court.  The  character  of  the  case  does 
not  change  the  application  of  the  rule  to  It, 
but  an  application  for  reinstatement  or  con- 
tinuance is  addressed  to  the  judicial  discre- 
tion of  the  court,  and  the  character  of  the 
case  may  properly  be  considered  in  exercis- 
ing such  discretion.  While  the  court  would 
not  say  from  a  cursory  examination  by  only 
one  judge  that  error  had  not  been  committed 
in  these  cases,  yet  it  Is  satisfied  that  pal- 
pable error  working  grave  injustice  appears 
in  none  of  them.  A  majority  of  the  court 
makes  this  order. 

In  Martindale  v,  niompson  there  Is  an 
agreement  to  reverse  as  to  one  party,  and 
the  Judgment  Is  affirmed  as  to  the  other,  and 
the  petitions  for  reinstatements  in  other  two 
cases  are  denied. 


JONESBORO,  li.  C.  ft  E.  R.  CX).  v.  WATTS. 

(Supreme  Court  of  Arkansas.     Nov.  19,  1906.) 

1.  CONTBACTS— AGBEEMKITT    FOB    PaIVKNT    IN 

Sebvioks  —  Action  fob  Bbxaoh — Tna  to 

SKI.L. 

Where  one  fumishea  ties  to  a  ralhraad  com- 
pany, it  to  pay  him  therefor  by  carrying  ties 
and  pilings  at  certain  rates,  he  to  have  10 
vears  in  wnicb  to  famish  them  for  carriage,  and 
it  is  provided  that  if  the  company  fails  to 
perform  its  aneement  be  shall  have  an  im- 
mediate right  of  action  against  It  for  the  amount 
he  may  be  entitled  to,  nis  right  of  action  for 
payment  in  money  is  complete  on  its  refusal  to 
pay  him  in  tranBportati<m,  he  not  being  required 
to  wait  till  expiration  of  the  10  years,  or  to 
renew  his  demand  for  payment  In  services. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  H  1587,  15ia] 

2.  Samb— Bbbaoh. 

Plaintiff  furnished  ties  to  defendant  rail- 
road company,  it  being  provided  that  it  should 
pay  him  by  carrying  ties  and  pilings  at  certain 
rates,  that  for  10  years  he  should  nave  the  ex- 
clusive privilege  of  shipping  ties  and  pilincs  over 
its  road  at  such  rates,  and  that  if  it  failed  to 
perform  its  agreement  he  should  have  a  right 
of  action  against  it  for  the  amount  to  which  he 
was  entitled.  With  the  consent  of  defendant, 
plaintiff  assigned  to  S.  the  exclusive  shipping 
priviiege.  Held  that,  whUe  It  was  intended  that 
plaintiff  might  be  paid  by  having  debited  against 
the  amount  due  nlm  tiie  freight  duurges  for 
shipments  made  by  S.  under  such  exdosive 
privilege,  there  was  no  breach  of  contract  en- 
titling plaintiff  to  recover  in  money  for  the 
ties  furnished  by  him,  where  8.,  having  sued 
him  for  an  amount  io  excess  of  what  defendaal 
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Bwed  him  and  claimed  all  rights  under  the  ex- 
sInalTe  shippiiig  privil^e,  gamiglieed  defenduit, 
and  plaintiff  gave  notice  tliat  he  claimed  tliat 
dating  snclt  litigation  neither  party  had  a  right 
to  use  the  e^QBive  shipping  privileee,  though 
he  tiiereafter  demanded  that  the  freight  charges 
of  S.  be  debited  azainst  his  aocoont  tor  ties 
famished,  or  that  he  himself  be  pennitted  to 
ship  ties  and  have  the  charges  therefor  debited 
against  snch  accoont,  and  defendant  refused  be- 
cause of  the  pending  litigation ;  but  there  was 
such  breach  when  uwreafter  S.  asked  permis- 
skxi,  with  the  consent  of  plaintiff,  to  have  the 
freight  charges  of.S.  debited  against  plaintitTs 
accoant,  and  defendant  refused  and  took  the 
positiMi  that  plaintiff,  having  assigned  the  ship- 
ping privilege,  could  not  collect  his  claim. 

Appeal  trom  Craighead  Chancery  Court; 
Edward  D.  Robertson,  Chancellor.  . 

Salt  by  F.  C.  Watts  against  the  Jones- 
boro,  Lake  City  ft  Kastem  Railroad  Com- 
pany. Decree  for  plaintiff.  Defendant  ap- 
pjMlB.    Affirmed. 

On  Aprn  27,  189T,  the  plaintiff,  7.  O. 
Watts,  and  the  defendant,  the  Jonesboro, 
Lake  City  ft  Eastern  Railroad  Company,  en- 
tered Into  a  written  contract  whereby  It 
was  agreed  that  the  plaintiff  should  famish 
to  tlie  defendant  at  a  certain  price  all  cross- 
ties  needed  In  the  construction  of  defend- 
ant's railroad  from  Nettleton  to  Lake  City, 
Ark.,  $500  worth  of  said  ties,  according  to 
the  fixed  price,  to  be  famished  free  of  charge 
as  a  donation  to  the  railroad  company;  that 
the  defendant  company  should  deliver  to 
plaintiff  enough  of  Its  20-year  interest-bear- 
ing bonds  to  equal  the  price  of  the  ties  fur- 
nished, and  that  after  the  railroad  was  put 
In  operation  defendant  shonld  transport  for 
the  plaintiff  ties  at  2%  cents  each  and  pll- 
li^  at  $S  per  car  load,  and  charge  the 
same  against  tbe  Indebtedness  due  to  plain- 
tiff for  tlea  famished  until  such  Indebted- 
ness, 'with  Interest  thereon,  shotUd  be  paid; 
and  tbat  for  a  period  of  10  years  thereafter 
the  plaintiff  shonld  have  the  exclusive  priv- 
ilege of  shipping  ties  and  piling  over  the 
railroad  at  the  aforesaid  rates.  The  contract 
farther  provided  that,  when  the  freight 
charges  should  equal  tbfe  Indebtedness  of 
defendant  to  plaintiff  for  ties  furnished  In 
construction  of  the  railroad,  the  plaintiff 
should  surrender  the  bonds  delivered  to 
him  by  defendant  On  April  16,  1898,  the 
plaintiff  and  defendant  entered  into  another 
contract  for  ties  to  be  used  in  construc- 
tion of  the  railroad  from  Lake  City  to  Leach- 
Tille,  the  contract  being  similar  In  terms 
IB  the  former  one,  except  as  to  price  of  ties, 
and  It  CMitained  a  similar  provision  with 
reference  to  exclusive  privilege  of  shipping 
ties  and  piling  over  defendant's  railroad 
for  a  period  of  10  years  from  that  date. 
Attached  to  each  of  these  contracts  thers 
is  an  assignment  In  writing  executed  by  the 
plaintiff  to  Sedgwick  &  Co.  of  the  exclusive 
privilege  granted  In  the  contract  of  shipping 
ties  and  piling,  and  also  the  written  in- 
dwBement  of  the  defendant  consenting  to 
loch  assignment  These  written  assignments 
tie  not  dated,  but  are  shown  to  have  been 


executed  about  the  time  of  the  execution 
of  tbe  second  contract  or  shortly  thereafter. 
On  Jtme  23,  1900,  plaintiff  and  defendant 
entered  Into  a  third  contract,  reciting  tbe 
execution  of  the  two  preceding  ones,  the  de- 
livery of  the  bonds  provided  for  therein,  and 
the  furnishing  of  ties  by  plaintiff  thereun- 
der, and  that  defendant  was  then  Indebted 
to  plaintiff  for  ties  furnished  In  the  sum  of 
$6,445.06,  and  "an  additional  amount  due 
from  said  company  to  said  F.  C.  Watts  up- 
on account  for  cross-ties  to  be  hereinafter 
ascertained."  After  the  recital  of  these  con- 
ditions the  contract  provided  for  the  sur- 
render of  said  bonds  by  plaintiff,  and  the  de- 
fendant acknowledged  Itself  to  be  Indebted 
to  plaintiff  In  the  sum  of  $15,000,  condition- 
ed upon  its  faithful  performance  of  said 
two  contracts  "with  reference  to  freight- 
haul  privilege,  the  payment  of  Interest  and 
other  things  as  In  said  contracts  set  forth." 
This  contract  concluded  with  the  following 
clause:  "But  should  the  railroad  company 
fall  to  perform  Its  said  contracts  heretofore 
executed  with  the  said  F.  C.  Watts,  in  man- 
ner and  form,  conditions  and  privileges 
therein  containing,  then  It  is  understood  that 
be  shall  bave  an  immediate  right  of  action 
against  said  railroad  company  upon  tbi<i 
bond,  to  the  extent  and  for  the  amount,  in- 
cluding damages,  if  any,  to  which  tbe  said 
F.  C.  Watts  may  be  entitled  to  under  said 
contracts  and  agreements  beretofore  refer- 
red to  and  now  made  a  part  of  this  obliga- 
tion, excq>t  that  It  is  mutuall.v  understood 
tbat  this  obligation  shall  in  ,no  way  impair, 
alter  or  change  in  any  particular  the  con- 
tracts and  agreements  heretofore  executed 
by  this  company  with  the  said  F.  C.  Watts." 
After  the  execution  of  the  assignments  of 
the  shipping  contracts  by  the  plaintiff  to 
Sedgwick  ft  Co.,  the  latter  continued  to 
ship  ties  under  the  contracts,  and  the  freight 
charges  were  debited  by  the  defendant 
against  the  plaintiff  until  Its  said  indebted- 
ness to  plaintiff  was  reduced  to  $5,860.66, 
tbe  amount  claimed  in  this  action,  and  until 
litigation  arose  between  Sedgwick  ft  Co.  and 
the  plaintiff  and  the  latter  made  objection 
to  any  further  debit  against  his  account  for 
shipments  made  by  Sedgwick  ft  Co.  On 
September  0,  1900,  Sedgwick  &  Co.  institu- 
ted suit  in  the  Craighead  chancery  court 
against  Watts  to  recover  the  sum  of 
$15,287.04,  alleged  indebtedness.  Allegations 
were  filed  in  that  suit  against  the  railroad 
company  as  garnishee  to  the  effect  that  said 
garnishee  was  Indebted  to  Watts  and  had  in 
its  possession  property  belonging  to  him  of 
the  value  of  $7,500,  and  a  writ  of  garnish- 
ment was  duly  Issued  and  served  on  tbe 
company  as  such  garnishee.  No  answer  was 
made  by  the  garnishee  In  that  suit  and 
on  April  22,  1903,  the  court  rendered  a  de- 
cree in  favor  of  the  plaintiff  therein,  Sedg- 
wick ft  Co.,  against  Watts  for  recovery  of 
the  sum  of  $300.    This  part  of  the  decree 
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was  entered  by  consent  of  parties,  but  the 
court  farther  found  from  the  evidence  ad- 
duced, established,  and  decreed  that  the  said 
shipping  contracts  had  been  assigned  ab- 
solutely by  Watts  to  Sedgwick  &  Co.,  and 
not  as  collateral  security  as  claimed  by  the 
former,  and  that  said  contracts  were  the 
proper^  of  Sedgwick  &  Co.  On  December 
13,  1900,  the  plaintiff  herein  first  made  ob- 
jection to  the  debiting  against  bis  account 
with  the  railroad  company  pending  said 
litigation  of  the  freight  charges  on  shipments 
by  Sedgwick  &  Co.,  and  he  so  notified  both 
Sedgwick  &  Co.  and  the  railroad  company 
by  letters  on  that  dat&  He  asserted  in 
those  letters,  which  were  written  by  his  at- 
torneys, that  the  contracts  had  been  as- 
signed to  Sedgwick  &  Co.  as  security  for  a 
debt  which  had  been  paid,  and  that  neither 
party  had  the  right  to  use  the  shipping  con- 
tracts until  the  court  should  finally  adjudge 
in  said  suit  who  was  the  real  owner.  The 
same  objection  was  renewed  in  a  letter  dat- 
ed September  16,  1901,  written  by  Watts' 
attorneys  to  the  railway  company,  but  on 
November  14,  1901,  Watts  wrote  a  letter  to 
the  railroad  company  demanding  that  the 
freight  charges  for  shipments  made  by 
Sedgwick  &  Co.  be  debited  against  his  ac- 
count with  the  railroad  company.  There  is 
also  testimony  tending  to  prove  that  about 
the  date  of  tiie  last-mentioned  letter  Watts 
called  upon  .the  general  manager  of  the  rail- 
road company  and  made  the  same  demand 
contained  in  this  letter,  and  upon  the  refusal 
thereof  asked  permission  to  ship  ties  over 
the  railroad  under  the  contract  and  have 
the  freight  charges  debited  against  his  ac- 
count for  ties  previously  furnished.  This  re- 
quest was  also  refused  by  the  company,  and 
the  pendency  of  the  litigation  between  Watts 
and  Sedgwick  &  Co.  was  given  as  a  reason 
for  the  refusal  of  both  requests.  On  Febru- 
ary 27,  1902,  Sedgwick  &  Co.  addressed  to 
the  general  manager  of  the  railroad  company 
a  written  communication  as  follows:  "Dear 
Sir:  Mr.  F.  C.  Watts  still  owes  us  about 
1000  and  we  are  nearlng  a  settlement  of  our 
matters.  Can  we  hold  back  freight  charges 
and  Instead  of  paying  it  to  your  company, 
give  Mr.  Watts  credit  for  it  on  his  account, 
providing  Mr.  Watts  is  willing  to  permit 
such  arrangement  to  be  made."  To  this 
communication  the  railroad  company, 
through  its  general  manager,  made  reply  as 
follows:  "Gentlemen:  Replying  to  your 
favor  of  the  27th  ult  with  reference  to  ac- 
cepting $600  on  Watts,  will  say  we  cannot 
do  this  as  It  would  be  In  violation  of  our 
contract  In  order  for  Watts  to  get  the  benefit 
of  the  freight  money  It  would  be  necessary 
for  him  to  hold  the  franchise,  but  after 
selling  or  transferring  same,  it  gives  him 
no  right  whatever  to  collect,  and  so  long 
as  yon  hold  the  franchise,  we  will  expect 
the  freight  paid  to  us  or  our  agents  in  cash." 
S.  K.  Lenoir,  a  witness  Introduced  by  the 


defoidant,  testified  that  he  wag  auditor  of 
the  defendant  railroad  company  in  June, 
1903,  and  called  upon  the  plaintiff.  Watts, 
at  his  place  of  busing  in  Jonesboro  for  the 
purpose  of  paying  him  the  annual  interest 
on  the  Indebtedness  of  the  company  to  him, 
and  that  while  in  converaation  with  plaintiff 
concerning  the  shipment  of  ties  Informed 
him  that  the  general  manager  had  consented 
for  him  to  ship  ties  over  the  road.  He  testi- 
fied that  plaintiff  replied  that  he  had  nothing 
to  ship  then;  that  Sedgwick  &  Co.  bad 
"taken  all  his  stuff  away  from  him." 

The  plaintiff.  Watts,  histltuted  this  suit  In 
equity  on  November  29,  1904,  against  the 
defendant  railroad  company  to  recover  the 
said  balance  of  $6,880.66  due  for  cross-ties 
furnished  by  him  in  construction  of  the 
railroad,  and  Interest  thereon.  He  alleged  In 
his  complaint  that  he  had  fully  complied  with 
all  the  terms  and  conditions  in  said  con- 
tracts, bat  that  the  defendant  bad  violated 
the  same  by  refusing  to  apply  on  said  In- 
debtedness the  freight  charges  earned  on 
shipments  made  by  Sedgwick  &  Co.,  and  by 
refusing  to  permit  the  plaintiff  to  ship  ties 
over  the  road  and  apply  the  freight  charges 
therefor  on  said  Indebtedness.  He  also  al- 
leged that  at  the  time  of  the  assignment  of 
the  two  contracts  by  him  to  Sedgwick  it 
was  agreed  between  the  parties  hereto  that 
from  that  time  forward  all  sums  becoming 
due  to  appellant  for  transporting  ties  and 
piling  over  its  road  for  Sedgwick  should  be 
applied  to  the  Indebtedness  from  appellant 
to  appellee,  and  that  since  that  time  Sedg- 
wick had  shipped  both  ties  and  piling,  tb» 
freights  upon  which  amounted  to  several 
thousand  dollars,  the  amount  not  being  stat- 
ed, and  that  appellant  had  refused  to  credit 
the  freights  earned  upon  the  indebtednes» 
due  from  appellant  to  appellee,  although  re- 
quested so  to  do  both  by  appellee  and  Sedg- 
wick, 

The  defendant  answered,  admitting  th» 
amount  of  indebtedness  for  ties  furnished, 
but  pleaded  that  under  the  contracts  the 
same  was  payable  in  freight  charges,  and 
alleged  that  it  had  always  transported  all 
of  the  ties  and  piling  which  were  offered  to 
it  by  him  for  that  purpose,  and  had  uniformly 
charged  the  freights  thus  earned  against 
him  on  the  Indebtedness,  and  that  it  was 
ready  and  willing  to  continue  to  transport 
such  material  for  appellee  at  such  times  and 
in  such  amounts  as  he  might  choose  to  offer 
the  same.  In  compliance  with  Its  contract, 
in  the  manner  and  form  in  which  it  agreed 
to  discharge  the  indebtedness.  The  defend- 
ant also  denied  that  It  was  agreed  between 
the  parties  that  freight  charges  earned  on 
shipments  made  by  Sedgwick  &  Co.  should 
be  debited  against  the  Indebtedness  to  plain- 
tiff for  ties  furnished,  or  that  Sedgwick  & 
Co.  or  plaintiff  bad  ever  requested  that 
this  be  done. 

The  chancellor  rendered  a  final  decree  in 
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favor  ct  the  plaintiff  for  recovery  of  amount 
of  said  debt  with  Interest,  and  tbe  defend- 
ant appealed  to  this  court 

B.  F.  Brown  and  Block  ft  SnlUvan,  for  ap- 
pellant Iiamb  A  Gantney  and  Hawthorne 
ft  Hawthorne,  for  appellee. 

McCDIXOCH,  J.  (after  stating  the  facts). 
Tbe  amount  of  appellant's  Indebtedness  to  ap- 
pellee Is  undisputed,  and  the  contract  pro- 
vides how  It  shall  be  discharged.  The  obliga- 
tion of  appellant  under  the  contract  Is  not 
primarily  to  pay  In  money,  but  to  trans- 
port cross-tlee  and  piling  over  Its  railroad 
at  o»^In  stipulated  freight  rates  until  Its 
Indebtedness  to  appellee  should  In  that  man- 
ner be  fully  discharged.  The  contract  pro- 
vides for  payment  in  money  only  in  the 
event  of  the  failure  of  appellant  to  perform 
Its  contract  with  reference  to  payment  In 
freight  charges.  The  contract  according  to 
Its  express  terms,  provides  for  payment  In 
aoTlces,  and  also  provides  that  In  the  event 
of  refusal  of  the  obligor  to  pay  In  that  man- 
ner the  obligee  may  demand  payment  In 
money;  so  It  is  plain  that  If  appellant 
committed  a  breach  of  the  contract  by  re- 
fusing payment  In  services,  appellee  has  the 
right  to  recover  In  money  the  amount  of  the 
debt  Johnson  t.  Dooley,  66  Ark.  71,  44  S.  W. 
1032,  40  L.  R.  A.  74;  Gist  v.  Oans,  90  Ark. 
286;  Pierce  t.  Marple,  148  Pa.  60,  28  Atl. 
1008,  88  Am.  St  Rep.  808. 

The  contract  In  this  case  differs  somewhat 
from  the  contracts  generally  found  In  the 
adjudged  cases  on  the  subject  In  that  It 
falls  to  state  expressly  a  date  for  the  pay- 
ment of  money  In  the  event  of  failure  to  pay 
In  services,  but  we  think  the  only  reasonable 
•  interpretation  of  the  contract  is  that  pay- 
ment in  money  is  recoverable  Immediately 
npon  refusal  to  pay  In  services  as  stipulated. 
The  last  contract  entered  Into  between  the 
parties  reads  that  upon  failure  of  tbe  com- 
pany to  perform  Its  contract  "then  it  is  un- 
derstood be  shall  have  an  immediate  right  of 
action  agataist  said  railroad  company  upon 
this  bond  to  the  extent  and  for  the  amount 
bicludlng  damages.  If  any,  to  which  the  said 
F.  C.  Watts  may  be  entitled  under  said  con- 
tracts and  agreements  heretofore  referred 
to."  Now  appellee,  under  the  contract,  had 
10  years  from  date  within  which  he  could  re- 
Onfre  satisfaction  of  the  indebtedness  In 
freight  charges,  but  Immediately  upon  the 
refusal  by  appellant  to  pay  In  that  manner 
ills  right  of  action  for  money  became  com- 
plete. He  was  not  bound  to  await  the  expira- 
tion of  the  10-year  period  or  to  repeat  his 
demand  for  payment  In  services.  So  the  only 
qnestlon  of  fact  which  we  have  before  us  for 
determination  is  whether  or  not  appellant 
has  brcricen  Its  contract  by  refusing  to  pay 
in  freight  charges  tn  the  manner  provided 
in  the  contract  The  issue  Is  succinctly  stat- 
ed by  counsel  for  appellant  as  follows :  "Un- 
lesa  there  can  be  found  in  the  record  testi- 
mray  ibowlng  a  breach  of  the  contract  by  ap- 


pellant— an  unjustifiable  refuaal  to  render 
the  stipulated  services — the  decree  below  1» 
wrong  and  must  be  reversed." 

It  la  urged  by  appellee  that  a  breach  of 
the  contract  was  first  committed  by  appel- 
lant when  It  refused,  in  November,  1901,  to 
debit  the  Sedgwick  &  Ck>.  freight  charges 
against  appellee's  account  for  ties  furnished, 
or  to  permit  appellee  to  ship  ties  and  apply 
the  freight  charges  on  his  Indebtedness.  This 
demand  and  refusal  Is  denied  by  Mr.  Ker- 
foot,  the  manager  of  the  railroad,  upoo 
whom  the  demand  was  made,  and  who.  It  la 
claimed,  refused  to  accede  to  It;  but  his  de- 
nial is  unimportant  Appellee's  own  testi- 
mony shows  that  Kerfoot  gave  as  a  reason 
for  his  refusal  at  that  time,  the  pendency 
of  the  litigation  between  Sedgwick  &  Co.  and 
appellee.  We  think  that  reason  was  perfect- 
ly sound  and  afforded  ample  justification  for 
refusal  at  that  time  either  to  debit  the  Sedg- 
wick freight  charges  or  allow  appellee  to 
ship  and  so  debit  the  freight  charges.  Sedg- 
wick dc  Go.  had  sued  appellee  for  a  sum  of 
money  largely  in  excess  of  the  amount  owing 
by  appellant  to  him,  and  had  caused  appel- 
lant to  be  summoned  as  garnishee  to  answer 
in  what  sums  it  was  so  indebted  to  appel- 
lee. Sedgwick  also  asserted  In  that  suit  all 
rights  absolutely  and  exclusively  under  the 
shilling  franchise,  as  the  parties  term  It 
Appellee  had  repeatedly  objected  to  appellant 
debiting  the  Sedgwick  freight  charges  on  his 
account  and  had,  through  his  attorneys,  in 
written  communications,  deliberately  as- 
sumed the  position  that  during  the  pendency 
of  the  litigation  neither  he  nor  Sedgwick 
&  Co.  had  any  right  to  use  the  so-called 
"franchise"  In  any  way  or  enjoy  its  bene- 
fits. Then  how  can  it  be  said  that  appel- 
lant was  not  justified,  under  those  circum- 
stances, in  refusing  to  make  payments  In 
services  whilst  the  litigation  was  pending? 
Appellant  was  under  summons  as  garnishee 
to  answer  for  all  ite  Indebtedness  to  appel- 
lee, and  dared  not  discharge  it  by  direct 
payment  to  appellee  in  any  manner.  To  have 
done  so  would  have  been  at  its  own  peril  and 
in  violation  of  the  writ  of  garnishment  If 
that  were  all,  we  would  have  no  hesitancy 
In  saying  that  there  has  been  no  breach  of 
the  contract  by  appellant  and  that  there  can 
be  no  recovery  of  money  by  appellee. 

But  appellant  was  not  so  fortunate  In  Ite 
subsequent  refusal  to  pay  In  services  upon 
demand  made  by  Sedgwick  A  Co.  In  the  let- 
ter dated  February  27,  1902,  which  asks 
permission,  upon  the  consent  of  appellee,  to 
debit  their  freight  charges  against  appellee's 
account  Appellant  not  only  refused  the  re- 
quest but  seems  to  have  assumed  the  techni- 
cal position  that  appellee  could  get  no  bene- 
fit at  all  from  the  shipping  contract  becanse 
of  his  assignment  thereof.  It  assumed  that 
appellee  must  own  the  shipping  privileges 
before  he  could  collect  his  debt  and  that  he 
must  lose  his  debt  because  he  liad  assigned 
the  contract  and  could  not  ship  ties  and  pil- 
ing.   The  written  assignment  Indorsed  on  th» 
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contract  does  not  In  terms  provide  that  tbe 
frelgbt  charges  on  shipment  made  by  Sedg- 
wick should  be  applied  on  the  debt  dne  ap- 
pellee froiQ  the  railroad  company,  bnt  snch 
is  clearly  implied  from  the  very  nature  of 
the  agreement  It  la  probable  that  the  con- 
tract for  excloslre  shipping  prlTileges  was 
rold  and  unenforceable,  though  we  need  not 
determine  that  qnestlMi  now.  All  parties  treat- 
ed it  as  valid,  and  the  assignment  of  the 
contract  was  executed  by  appellee  to  Sedg- 
wick, and  the  same  was  approved  by  appel- 
lant In  recogniti<ni  of  its  validity.  Now,  if 
the  contract  for  exduslve  shipping  privilege 
was  valid  and  appellee  assigned  it,  as  con- 
tended by  appellant,  without  any  agreement, 
express  or  implied,  for  tbe  application  of  the 
freight  charges  on  tbe  Sedgwick  shipment 
on  the  company's  indebtednen  to  him,  he 
thus  robbed  himself  of  any  opporttmlty  at 
all  for  the  collection  of  his  debt  from  the 
company.  We  cannot  presume  that  he  In- 
tended to  do  any  such  thing.  Even  If  we 
should  say  that  tbe  grant  of  the  exduslTe 
shipping  privileges  was  void,  yet  Inasmuch 
as  the  parties  treated  It  as  valid,  we  must 
view  it  in  that  light  In  determining  what 
they  intended  by  tbe  execution  and  approval 
of  the  assignment,  and  must  assume  that  it 
was  not  thereby  Intended  that  appellee 
should  be  deprived  of  the  opportunity  of 
collecting  his  due  from  appellant,  which  then 
amounted  to  a  large  sum.  We  should  rather 
presume  that  the  Intention  was  to  protect 
appellee  in  bis  rights,  and  the  fact  that  the 
consent  of  the  railroad  company  to  the  as- 
signment of  both  contracts  was  sought  and 
obtained  makes  It  certain  that  such  was  the 
Intention.  The  fact  that  the  parties  acted 
upon  that  theory,  and  that  for  a  considerable 
time  until  tbe  disagreement  arose  between 
appellee  and  Sedgwick  the  freight  charges 
were  applied  on  the  debt  of  appellee,  gives 
additional  force  to  the  presumption  that  It 
was  so  intended  at  the  time  of  the  execution 
by  appellee  and  the  approval  by  appellant  of 
the  written  assignments  to  Sedgwick. 

Of  course  appellee  bad  the  right,  so  far  as 
appellant  was  concerned,  to  stop  the  applica- 
tion of  such  payments,  but  as  long  as  he 
and  Sedgr^ick  agreed  upon  such  application 
it  did  not  lie  with  appellant  to  object.  That 
was  the  only  method  provided  in  the  contract 
for  tbe  payment  of  appellant's  debt  to  ap- 
pellee, or,  rather,  It  was  the  primary  method, 
and  appellant  did  not  have  the  right  to  re- 
fuse that  method  without  rendering  Itself 
liable  for  payment  In  money.  The  refusal 
of  appellant  on  this  occasion  to  comply  with 
the  contract  was  therefore  without  legal 
Justification  or  excuse,  and,  having  refused 
to  pay  the  debt  due  to  appellee  In  services 
as  stipulated  in  the  contract,  it  must  pay  In 
money. 

The  chancellor  was  right  in  ao  holding,  and 
his  decree  Is  affirmed. 

WOOD,  J.,  not  participating. 


MAGNBSS  et  al.  ▼.  HARRia 
(Supreme  Court  of  Arkansas.    Nov.  26,  1906.) 

1.  Tazatior— Tax  SAuta— Vauditt. 

A  tax  sale  made  before  the  county  clerk  had 
made  a  certified  record  of  the  list  of  delinqnent 
lands  and  notice  of  sale,  as  required  by  statate, 
is  void. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Taxation,  |  1279.] 

2.  Xjirm  BsTATM  —  Taxes  —  NoNPATiiBHT  by 

LiFB  TKNAKT— FORFKITUBE. 

Kirby's  Dig.|  7182,  providing  that  a  life 
tenant  neglecting  to  pay  the  taxes  ^'so  long  that 
such  lands  shall  be  sold  for  the  nonpayment, 
*  *  *  and  shall  not  within  one  year  after 
such  sale  redeem  the  same,"  shall  forfeit  to  the 
person  next  entitled  to  the  land  in  remainder  ot 
the  estate,  etc.,  refers  to  a  valid  tax  sale  only. 
and_  a  widow  who  fails  to  pay  the  taxes  assessed 
against  the  lands  assigned  as  a  part  of  her  dower 
does  not  forfeit  her  right  by  a  tax  sale  which 
is  void  because  of  the  failure  of  tbe  coon^  clerk 
to  make  a  certified  record  before  the  date  of 
sale  of  the  list  of  lands  and  notice  of  sale,  as 
required  by  statute. 

[Bd.  Note.— For  eases  in  point  see  Cent  Dig. 
vol.  S3,  liife  Batates,  |i  9,  39.] 

&  Said:. 

In  the  absence  of  any  statute,  It  is  the  duty 
of  a  life  tenant  to  pay  the  taxes,  and  a  Mlnre 
to  do  so  is  waste  for  which  the  remainderman 
may  recover  the  amount  paid  by  him  in  satisfac- 
tion of  the  tax  lien,  but  for  which  he  cannot  re- 
cover the  premises  from  the  life  tenant 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Idfe  BaUtes,   I  39.] 
4.  Sake. 

Kirby's  Dig.  |  7132,  providing  that  a  life 
tenant  neglecting  to  pay  the  taxes  so  long  that 
such  lands  shall  be  sold  for  nonpayment,  and 
shall  not  within  one  year  redeem  the  same, 
shall  forfeit  bis  interest  to  the  remainderman, 
who  may  redeem,  supersedes  the  common-law 
rule  as  to  forfeiture  for  waste  arising  from  a 
life  tenant's  failure  to  pay  taxes. 

Appeal  from  Circuit  Court,  debome  Oonn- 
ty;  BIbrldge  O.  Mitchell,  Judge. 

Action  by  D.  W.  Magness  and  others 
against  M.  B.  Harris.  From  a  judgment  for 
defendant,  plaintiffs  appeal.    AflBrmed. 

Geo.  W.  Reed,  for  appellants.  Mitchell 
&  Thompson,  for  appellee. 

McOULLOOH,  3.  This' is  an  action  at  law 
brought  by  appellants,  who  were  heirs  at 
law  of  Robert  Magness,  deceased,  against 
appellee,  who  Is  the  widow  of  aald  decedent 
to  recover  possession  of  a  tract  of  land 
owned  by  said  decedent  The  land  in  con,trD- 
yersy  had  been  duly  assigned  tn  the  widow 
as  part  of  her  dower.  She  failed  to  pay  the 
taxes  assessed  against  it  for  the  year  1900, 
and  the  same  was  sold  by  the  tax  collector 
on  June  11,  1901,  and  purcha'sed  by  one  of 
the  appellants,  who  received  a  deed  therefw 
from  the  county  clerk  after  the  expiration  of 
the  statutory  period  of  two  years  allowed  for 
redemption  of  lands  sold  for  taxes. 

Tbe  tax  sale  was  Illegal  and  void  by  rea- 
son of  the  failure  of  the  county  clerk  to 
make  a  certified  record  before  tbe  day  ot 
sale  of  the  list  of  lands  and  notice  of  sale, 
as  required  by  tbe  statute  (Logan  v.  Eastern 
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Arkansas  Land  Co.,  68  Ark.  248,  57  S.  W.  798; 
Hnnt  v.  Gardner,  74  Ark.  588,  86  S.  W.  426), 
bat  appellants  aesert  that  tbe  pnrdiase  at 
tin  Toid  tax  sale  was  In  effect  a  payment 
of  the  taxes  legally  assessed,  and  that  ap- 
pellee, by  failure  to  pay  the  taxes  and  by 
snfferlnc  the  land  to  be  sold  therefor,  fot^ 
felted  her  life  estate  therein.  The  statute 
nnder  which  It  Is  claimed  appellee  forfeited 
her  estate  In  the  land  reads  as  follows:  "If 
any  person  who  shall  be  seized  of  lands  for 
Ufe^  OF  In  right  of  his  wife,  shall  neglect 
to  pay  the  taxes  thereon  so  long  that  such 
lands  shall  be  sold  for  the  payment  of  taxes, 
and  shall  not  within  one  year  after  such  sale 
redeem  the  same  according  to  law,  snch  per- 
son shall  forfeit  to  the  person  or  persons 
next  entitled  to  such  land  In  remainder  or 
revision  of  all  tbe  estate  which  he  or  she,  so 
neglecting  as  aforesaid,  may  have  In  said 
lands,  and  the  remainderman  or  reversioner 
may  redeem  the  lands  In  tbe  same  manner 
that  other  lands  may  be  redeemed  after  be- 
ing sold  for  taxes;  and,  moreover,  the  per- 
son so  neglecting  as  aforesaid  shall  be  liable 
In  an  action  to  the  next  entitled  to  the  estate 
for  all  damages  such  person  may  have  sus- 
tained by  such  neglect"  Kirby's  Dig.  f 
7132. 

In  Swan  v.  Ralney,  89  Ark.  364,  27  8.  W. 
310,  the  facts  were  that  the  life  tenant,  while 
In  possession  of  the  land,  failed  to  pay  the 
taxes,  and  purchased  It  at  the  tax  sale,  and 
the  court  held  that  the  purchase  amounted 
only  to  a  payment  of  the  taxes,  that  the  sale 
was  therefore  void,  and  that  no  forfeiture  of 
the  estate  of  the  life  tenant  was  worked 
under  the  statute  In  question.  The  court 
there  said:  "The  sale  being  void  and  the 
taxes  paid,  there  was  nothing  to  redeem,  and 
consequently  no  redemption  was  required." 
It  follows  from  this  that  a  void  sale  does 
nst  work  a  forfeiture  to  a  remainderman  of 
the  estate  of  the  life  tenant  The  statute  in 
question  manlfestiy  has  a  reference  only  to 
a  valid  sale.  And  It  Is  a  sale  for  taxes,  not 
a  mere  failure  to  pay  taxes  within  the  time 
prescribed  by  law  which  works  a  forfeit- 
are,  as  the  statute  provides  that  if  the  life 
tenant  "shall  neglect  to  pay  taxes  thereon 
so  long  that  such  lands  shall  be  sold  for  tbe 
payment  of  taxes,  and  shall  not  within  one 
year  after  such  sale  redeem  the  same  accord- 
ing to  law,  such  person  shall  forfeit  »  »  • 
all  the  estate  which  he  or  she,  so  neglecting 
as  aforesaid,  may  have  In  said  lands."  The 
manifest  purpose  of  the  statute  Is  to  afford 
tbe  remainderman  an  opportunity  to  redeem 
daring  the  last  of  the  two  years  allowed  by 
law  for  redemption  of  lands  from  a  valid 
tax  sale,  and  to  cause  a  forfeiture  of  the  es- 
tate ct  tbe  life  tenant  for  failure  to  redeem 
from  tax3»  sale  within  the  first  year. 

Ommsel  for  appellant  rely  upon  the  case 
of  Stetson  V.  Day,  61  Me.  434,  as  decisive  of 
the  question  that  In  an  action  for  waste 
committed  by  allowing  the  premises  to  be 


sold  for  taxes  the  life  tenant  cannot  show 
the  Illegality  of  the  sale  In  order  to  defeat 
the  action.  That  decision  was  based  upon 
the  Maine  statute,  declaring  generally  a  for- 
feiture of  the  life  tenant's  interest  In  the 
IH^mlses  for  waste  as  well  as  a  right  of  ac- 
tion to  recover  damages  for  waste.  The  ac- 
tion was  one  to  recover  damages  only,  and 
the  court  held  that  damages  could  be  recov- 
ered for  the  waste,  notwithstanding  the  in- 
validity of  the  sale.  Aside  from  any  statute 
on  the  subject  It  is  the  duty  of  a  life  tenant 
to  pay  current  taxes  on  lands,  and  the  fiUI- 
ure  to  discharge  such  duty  is  an  act  of  waste 
for  which  the  remainderman  may  recover 
any  amount  paid  oat  by  him  in  satisfaction 
of  the  tax  lien,  but  It  does  not  authorize  a 
recovery  by  the  remainderman  of  the  lands 
held  In  life  tenancy. 

Decisions  of  courts  of  some  other  states 
are  brought  to  onr  attention  which  holi 
that  4.  life  tenant  by  failure  to  pay  taxes 
forfeits  his  estate,  but  it  Is  found  that  those 
decisions  are  based  upon  statutes  different 
from  our  statute  in  question,  expressly  pro- 
viding for  such  forfeiture.  McMillan  v.  Bob- 
bins, 6  Ohio,  28;  Dozler  v.  Gregory,  46  N.  C. 
100;  Stetson  v.  Day,  61  Me.  434.  The  stat- 
ute of  Gloucester  (St  6  Edw.  I,  c.  5)  provided 
for  a  forfeiture  pf  the  life  tenant's  estate 
for  any  act  of  waste,  and  there  is  some  con- 
flict in  the  authorities  in  this  country  wheth- 
er. In  the  absence  of  legislation,  that  statute 
Is  in  force  as  a  part  of  the  common  law,  but 
the  weight  of  authority  is,  we  think,  against  • 
declaring  forfeiture  of  the  estate  on  account 
of  waste.  Woodward  v.  Gates,  38  Ga.  206; 
Phelan  v.  Boylan,  25  Wis.  679;  Robinson  v. 
Miller,  2  B.  Mon.  (Ky.)  284.  Be  that  as  it 
may,  however,  we  «atertaln  no  doubt  that 
our  statute  supersedes  the  common-law  rule 
as  to  forfeiture  for  waste  in  falling  to  pay 
taxes. 

Judgment  affirmed. 


KANSAS  CITY  80DTHBKN  BY.  00.  T. 
MORRIS. 

(Supreme  Court  of  Arkansas.    Nov.  19,  1906.) 

1.  BviOKROB— Opirioh  Bvidkrcx. 

In  an  action  for  death,  testimony  of  a 
physician  as  to  decedent's  expectancy  of  life, 
as  shown  by  mortality  tables.  Is  competent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  |  2311.] 

2l  Bvidsnok  —  Protoobafrs  —  Adhtssibil- 

m. 

Photographs  proved  to  be  correct  are  ad- 
missible as  evidence  to  aid  the  court  and  jury 
to  nnderstand  the  evidence,  and  witnesses  to 
explain  their  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  il  1509-1511.] 

8.  AppBAi^-ExcLnsioif  of  EvroufOB— Hakk- 

I,EB8    EbBOB. 

Where  the  testimony  o(  witnesses  was 
sufficiently  full  to  enable  tbe  jury  to  under- 
stand   what    was    Intended    to   be    shown    by 
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photographa  offered  In  eTldence,  the  ezdnsion 
of  the  pnotographs  was  not  prejudicial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  TUg. 
70L  8,  Appeal  and  Error,  |  4104.] 

k  BviDXROH— Rkb  OKSTJB-STAtniKiT  or  Fkb- 

BOn  INJTTBED. 

A  declaration .  •■  to  the  caose  of  the  acci- 
dent, made  by  one  mortally  wounded,  four  or 
five  minutes  after  the  accident,  and  while  the 
excitement  caused  by  the  injury  was  unabated 
and  controlling  on  his  mind,  was  admissible 
as  a  part  of  the 


[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  20,  Evidence,  §8  372,  376.] 

S..  Appbai/— InsTBxronoKS— EzcEPnoKB— Bx- 

VIBW. 

An  exception  to  the  Kiving  of  several  in- 
structions, one  of  which  la  correct,  will  not 
be  reviewed  on  appeal. 

(Ed.  Note.— For  cases  In  point,  see  Cent.  Die. 
vol.  3,  Appeal  and  Error,  i  1622;  toI.  46,  Trial, 
i  694] 

8.  Sams. 

An  exiception  to  the  refnaal  to  give  several 
instructions,  one  of  which  is  erroneoua,  will 
not  be  reviewed. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  1622 ;  vol.  46,  Trial, 
I  696.] 

T.  Rahjioadb— OntRATiow— Statutm— Appli- 

CABlUTt. 

Acts  1891,  p.  213,  entitled  "An  act  to  better 
protect  persons  and  properly  upon  railroads 
in  this  state,"  and  requiring  all  persons  running 
trains  on  any  railroad  to  keep  a  constant  look- 
out for  persons  and  property  on  the  track,  ap- 
ply to  the  operation  of  car)  and  engines  in  a 
railroad  yard,  and  imposes  the  duty  of  keep- 
ing a  constant  lookout  for  the  protection  of 
laborers  in  a  railroad  yard. 
[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
.  vol.  41,  Railroads,  |  747.] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; John  N.  Tillman,  Jndge. 

Action  by  R.  S.  Morris,  aa  administrator 
of  Jacob  Webster,  deceased,  against  the  Kan- 
aaa  City  Sonthem  Railway  Company.  From 
a  Judgment  for  plalntiS.  defendant  appeala. 
Affirmed. 

.  S.  W.  Moore  and  Read  &  McDonough,  for 
appellant     R  P.  Watson,  for  appellee. 

BATTIjE,  J.  This  was  an  action  brought 
by  R.  S.  Morris,  as  administrator  of  Jacob 
Websttr,  deceased,  against  the  Kansas  City 
Southern  Railway  Company  to  recover  dam- 
ages on  acconnt  of  the  death  of  bis  Intestate. 
He  alleged  in  his  complaint:  "That  the  de- 
fendant maintained,  on  the  2d  day  of  May, 
1904,  on  its  line  of  railroad,  at  the  city  of 
Slloam  Springs,  in  Benton  county,  In  this 
state,  a  passenger  and  freight  depot  and  a 
large  switchyard  and  many  side  tracks  of 
railroad,  and  had  a  foreman  and  laborers 
employed  to  work  <»  said  yard  and  side 
tracks.  Mike  Kelley  was  the  foreman,  and 
Jacob  Webster  was  one  of  the  laborers 
working  nnder  his  orders  and  sapervision. 
TbMt  while  so  employed  it  was  the  duty  of 
Webster  to  go  over  and  across  the  said  tracks 
and  switches.  That  on  the  morning  of  May 
2,  1904,  there  were  standing  on  the  switch 
In  said  yards  farthest  west  from  the  depot 
building   two    large    furniture   cars.     That, 


while  the  engineer  and  conductor  were  switch- 
ing on  the  track  next  to  the  depot  building, 
Kelley  directed  Webster  to  get  a  small  piece 
of  timber  to  be  nsed  In  raising  the  frog  of 
the  railroad  track  In  the  switchyards.  That 
upon  the  west  of  the  tracks  upon  whldi  the 
two  cars  were  standing  was  a  Inmberyard. 
That  Webster  passed  behind  the  two  cars- 
on  the  south  side  to  get  a  piece  of  Inmber 
from  the  lumberyard  which  was  near  to  the 
track  on  which  the  two  cars  were  then  stand- 
ing. That  at  the  time  he  passed  In  the  rear 
of  said  cars,  or  to  the  south  of  them,  the^ 
locomotive  and  train  that  was  then  belng^ 
formed  was  on  the  track  next  to  the  depot 
and  to  the  east  of  the  track  upon  which  the- 
two  cars  were  standing,  and  from  where  the 
two  cars  were  standing  after  Webster  had- 
gone  to  the  west  of  them,  in  the  perform- 
ance of  his  duties  at  the  time  as  a  section- 
hand,  he  could  not  see  the  engine  and  trala 
of  cars  on  the  track  next  to  the  depot  and- 
east  of  where  he  stood.  That,  after  obtain- 
ing the  piece  of  timber  he  was  sent  to  get, 
he  started  to  recross  the  track  on  which  the 
two  furniture  cars  were  standing  and  to- 
go  to  the  place  he  was  directed  to  take  the 
timber  to  be  used.  That,  in  order  to  re- 
turn to  the  place,  he  had  to  recross  the  track 
upon  which  the  two  cars  were  standing. 
That  he  had  only  been  on  the  west  of  the 
track  after  he  crossed  it  to  the  lumberyard 
not  exceeding  two  minutes.  And  when  he 
crossed  to  the  west  side  the  two  cars  were 
Standing,  still  jdlsoonnected  as  aforesaid. 
That,  In  attempting  to  cross  the  track  on 
which  the  two  cars  stood,  he  crossed  on 
the  tracks  south  of  the  last  car.  That  when 
he  crossed  to  the  west  the  locomotive  and 
train  that  were  then  being  made  up  headed 
north  and  were  on  the  track  next  to  the 
platform  and  depot,  and  to  the  west  of  the 
depot  That,  when  Webster  started  to  cross 
the  track  back  to  the  direction  from  whence 
he  came,  he  started  to  cross  abont  20  feet 
from  the  end  of  the  south  car  on  the  track. 
That  when  about  half  way  across  the  track 
the  car  next  to  him  was  driven  with  force 
and  rapidity  by  the  locomotive  nnder  the 
control  of  the  engineer  striking  the  same  bo- 
ss to  drive  the  car  against  and  over  Webster, 
and  to  knock  him  down  and  mortally  Injure 
him,  from  which  injuries  then  received  he 
died  In  abont  three  hours. 

"The  plaintiff  states  that,  at  the  time  his 
Intestate  was  struck  and  killed  by  the  defend- 
ant's act,  he  was  In  the  discharge  of  his 
duty  as  a  servant  of  the  defendant 

"The  plaintiff  states  that,  at  the  time,  the 
defendant's  locomotive,  operated  by  Its  en- 
gineer and  under  the  direction  of  said  en- 
gineer and  the  conductor  In  making  up  said 
train  of  cars,  and  wtilch  engine  and  train 
of  cars  was  backed  over  the  body  of  the  de- 
ceased, was  run  and  operated  in  the  most 
careless  and  negligent  manner;  that  witlioat 
warning  or  signal  given  by  the  engineer  be 
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backed  the  engine  under  his  control  In  snch 
an  nnsklUfnl  manner  and  with  such  rapid' 
it7  In  the  switchyards  as  to  force  the  two 
«ara  aforesaid  together  and  drive  them  over 
lUO  feet  from  where  they  then  stood;  that, 
had  the  engineer  and  conductor  done  their 
dntr  aa  the  servants  of  the  defendant  com- 
panr,  the  cars  would  not  have  been  driven 
«ver  Webster,  but,  on  account  of  their  neg- 
Ugenoe  and  disregard  of  bis  rights  as  a 
servant  of  the  company  acting  at  the  time 
onder  the  orders  and  direction  of  the  com- 
pany's section  foreman  in  the  yards  of  the 
company,  he,  Webster,  lost  his  life  without 
any  act  of  carelessness  or  negligence  on  his 
part 

"The  plaintiff  stated  that  the  said  Jacob 
B.  Webster  at  the  time  of  the  striking  and 
-death  as  bereInl>efore  stated  was  a  married 
man;  that  he  left  him  surviving  a  wife, 
Mary  R.  Webster,  who  in  of  the  age  of  60 
years;  that  he  left  him  surviving  the  fol- 
lowing named  children:  Oscar  F.  Webster, 
aged  10  years,  Ida  S.  Webster,  aged  17  years. 
Homer  F.  Webster,  aged  IS  years.  Earl  H. 
WeiMter,  aged  10  years,  and  Inatia  Webster, 

aged  years;   that  at  the  time  of  his 

death  Jacob  R.  Webster  was  61  years  of  age ; 
tliat  at  the  time  of  his  death  he  left  an  es- 
tate of  nhovt  the  value  of  flSO;  that  he  and 
Us  family  were  dependent  upon  his  dally 
labor  for  a  support ;  that  without  his  support 
his  family  as  hereinbefore  named  could  not 
te  fed,  clothed,  and  educated,  and  that  bis 
labor  was  their  sole  means  of  support." 

He  asked  for  judgment  for  $1,920  damages, 
and  all  other  proper  relief. 

Tbe  defendant  speclflcally  denied  earh 
aHegatlon  In  the  complaint,  and  pleaded 
contributory  n^llgence  of  the  deceased. 

In  a  trial  before  a  Jury  the  plaintiff  re- 
eovered  a  verdict  for  $1,600,  and  the  defend- 
ant appealed. 

H.  H.  Oanfleld,  a  {thyaldan,  testified  that 
Webster  was  struck  by  the  cars  of  the 
defendant,  and  that  the  last  time  he  saw 
him  he  was  In  a  dying  condition.  He  testi- 
fied that  he  was  about  50  years  old;  that 
be  (witness)  was  familiar  with  the  tables 
of  mortall^,  having  been  an  examining 
lAyslclan  for  insurance  companies  for  10 
years;  and  that  Wd>Bter'B  expectancy  of 
life  was  between  19  and  20  years.  The 
defendant  moved  to  exclude  this  testimony 
because  it  was  incompetent  and  not  respon- 
sive to  any  allegation  in  the  complaint,  and 
tlie  court  overruled  the  motion. 

Defendant  offered  to  exhibit  photographs 
of  the  scene  of  the  accident  In  which  Webster 
lost  his  life,  as  evidence,  and  the  court  re- 
fused to  allow  them  to  be  so  used,  and  it 
saved  exceptions. 

J.  B.  Tindier  testified  that  be  was  the 
lint  man  to  go  to  the  relief  of  Webster  after 
he  was  hurt;  that  Webster  was  lying  with 
Us  limbs  below  his  knees  across  the  rail  of 
the  railroad  track  and  Ills  body  was  lying 


outside;  that  he  pulled  him  off  the  track. 
Wmie  in  this  position,  while  lying  near  the 
track,  F.  Daniels  went  to  his  assistance. 
He  (Daniels)  testified  that,  four  or  five 
minutes  after  he  (Webster)  was  hurt,  he 
asked  him:  "Dad,  whafs  the  matter  with 
you?  How  did  this  happen?"  and  that 
Webster  replied,  "I  went  to  go  across  the 
track,"  and  he  said,  "not  knowing  they  were 
on  this  track;  they  crushed  me  down  and 
I  could  not  get  up  or  get  out"  Defendant 
moved  the  court  to  exclude  what  the  de- 
ceased said,  which  the  court  refused  to  do. 
James  Snyder  testified  that  he  (Webster) 
"said  a  few  words  about  his  boys ;  told  them 
to  be  good  boys."  He  died  in  about  two 
hours  after  he  was  hurt 

The  court  gave  six  instructions  to  the  Jury, 
on  Its  own  motion.  They  were  numbered  1, 
2,  8,  4,  6,  6.  The  defendant  objected  as  fol- 
lows: "To  the  giving  of  Instructions  number- 
ed 1,  2,  8,  4,  and  5,  by  the  court  on  its  own 
motion,  the  defendant  at  the  time  objected, 
but  the  court  overruled  its  objections,  and 
the  defendant  at  the  time  excepted." 

The  defendant  asked  the  court  to  give  to 
the  jury  six  Instructions,  numbered  1,  2,  8, 
4,  5,  and  8.  It  is  said  in  the  bill  of  excep- 
tions: "The  court  refused  to  give  instruc- 
tions numl)ered  1,  2,  8,  4,  and  6  so  requested 
by  defendant,  and  to  such  refusal  the  defend- 
ant at  the  time  excepted." 

The  testimony  of  Dr.  Canfleld,  objected 
to  by  the  defendant,  was  competent.  Sau 
Antonio  &  Arkansas  Pass  Railway  Company 
V.  Bennett  76  Tex.  161,  168,  18  8.  W.  319. 
Life  tables  are  competent  evidence,  but  not 
essential  to  the  recovery  of  damages  on  ac- 
count of  the  wrongful  death  of  a  person  in 
cases  like  this.  The  jury  may  determine  the 
probable  duration  of  his  life  from  his  age. 
health,  habits,  and  other  facts  which  affect 
Its  probable  continuance  and  prospective  con- 
dition at  the  time  of  his  death.  Beems  v. 
Chicago,  Rock  Island  &  Pacific  Railway  Co., 
67  Iowa,  486,  443,  25  N.  W.  603;  Atchison, 
Topeka  &  Santa  F6  Railroad  Co.  v.  Hughes, 
65  Kan.  491,  602,  603,  40  Pac.  019;  Boswell 
V.  Bamhart,  96  Oa.  621,  624,  23  S.  E.  414. 

In  Beems  v.  Chicago,  Rock  Island  &  Pa- 
cific Ry.  Co.,  67  Iowa,  436,  443,  26  N.  W.  693, 
696,  our  views  upon  this  subject  are  express- 
ed. In  that  case  the  court  said:  "Next  it  is 
urged  that  there  was  no  evidence  of  the  prob- 
able life  of  the  deceased.  No  life  tables  were 
introduced  in  evidence,  and  It  is  claimed  that 
without  such  evidence  there  was  no  proper 
basis  for  the  computation  of  damages.  The 
damages  in  cases  like  this  never  can  be  ac- 
curately estimated.  It  Is  the  common  prac- 
tice to  Introduce  life  tables  that  the  jury 
may  be  advised  of  the  probable  duration  of 
the  life  of  a  person  of  the  age  of  the  deceased. 
But  after  all,  the  amount  of  damages  Is 
largely  a  matter  of  conjecture.  No  estimate 
can  be  made  of  the  probable  Illness,  sickness, 
and  inability  to  secure  employment  nor  can 
it  be  ascertained  therefrom  at  what  period  in 
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the  prospective  life  tbe  InfirmltleB  of  age  will 
reduce  the  capacity  for  labor.  We  do  not 
think  that  the  Introduction  of  life  tables  in 
evidence  la  essential  to  the  recovery  of  dam- 
ages. It  Is  not  claimed  that  the  damages 
awarded  to  the  plaintiff  are  excessive.  The 
evidence  shows  that  the  deceased  was  26 
years  of  age,  and  that  he  was  an  active,  In- 
dustrious man,  in  good  health,  with  a  com- 
mon education,  and  that  at  the  time  of  his 
death  be  was  earning  from  $40  to  $46  per 
month.  These  facts  were  sufficient  to  author- 
ize an  award  of  substantial  damages,  and, 
in  the  absence  of  the  claim  that  an  excessive 
amount  was  fixed  by  the  Jury,  the  verdict 
should  be  allowed  to  stand."  See,  to  the 
same  effect,  Atchison,  Topeka  &  Santa  F6 
Ralhnad  Co.  v.  Hughes,  55  Kan.  491,  602, 
503,  40  Pac.  919;  Boswell  v.  Bamhart,  96  Oa. 
621,  624,  23  8.  E.  414. 

The  photogrraphs  should  have  been  admit- 
ted as  evidence.  Photograpns  proved  to  be 
correct,  like  diagrams,  are  admissible  as  evi- 
dence to  aid  the  court  or  jury  to  understand 
the  evidence,  and  witnesses  to  explain  their 
testimony,  Baustian  v.  Young,  162  Mo.  817, 
319,  53  a.  \V.  921;  S.  C.  75  Am.  St  Rep.  462, 
and  note  on  pa^es  468-470.  But  the  exclu- 
sion of  them  in  this  case  was  not  prejudicial, 
because  the  testimony  of  witnesses  was  snffl- 
clently  full  and  explicit  to  enable  tbe  jury 
to  understand  what  tttey  were  Intended  to 
show.  Blalr  v.  State,  69  Ark.  668,  64  S.  W. 
948. 

Was  the  statement  made  by  tbe  deceased 
to  Daniels  admissible?  It  was  made  within 
a  few  feet  of  where  he  bad  been  mortally 
injured  and  tour  or  five  minutes  after  the  ac- 
cident occurred,  .and  while  the  excitement 
caused  by  tbe  Injury  was  unabated  and  in 
all  probability  controlled  and  dominated  bis 
mind.  The  injury  was  overwhelming  and  ap- 
palling and  sufficient  at  the  time  to  drive  from 
hlB  mind  all  hope  of  surviving  many  hours — 
to  bring  him  in  the  presence  of  Immediate 
dissolution — and  to  drive  from  his  mind  any 
intention  or  desire  to  manufacture  evidence 
for  his  benefit,  and  to  force  blm  to  speak  the 
truth,  and  to  make  his  statement  an  emana- 
tion of  the  accident,  "so  connected  with  the 
cause  of  bis  Injuries  as  to  preclude  any  idea 
that  It  was  the  product  of  calculated  policy." 
The  statement  was  admissible.  Garr  ▼. 
State,  43  Ark.  104;  L.  R.  M.  R.  &  T.  By.  Co. 
V.  Leverett,  48  Ark.  333,  3  S.  W.  50,  3  Am. 
St  Rep.  230;  Little  Rock  Traction  &  Electric 
Co.  V.  Nelson,  66  Ark.  494,  52  B.  W.  7;  1 
Wharton  on  Evidence  (3d  Ed.)  §§  259,  262; 
3  WIgmore  on  Evidence,  ii  1745-1767. 

The  exception  of  defendant  to  the  instruc- 
tion of  the  court  was  en  masse,  and,  one  or 
more  of  them  being  good,  cannot  be  enter- 
tained by  this  court  Atkins  v.  Swope,  38 
Ark.  528;  Wells  v.  Parker,  76  Ark.  41,  88  S. 
W.  602;  Walnut  Ridge  Merc.  Co.  t.  Cohn 
(Ark.)  96  S.  W.  413.  The  exception  to  the 
refusal  of  tbe  court  to  give  instructions  ask- 
ed  for  by   the  defendant   was   likewise  en 


masse,  and,  one  or  more  of  them  being:  bad, 
will  not  be  c<msidered  bere.  Young  y.  Ste- 
venson, 76  Ark.  181,  86  S.  W.  1000. 

The  defendant  argues  that  there  was  no 
duty  on  Its  part  to  keep  a  constant  lookout 
for  persons  and  property  on  the  side  tracks 
In  its  railroad  yards;  that  the  act  of  the  Oen- 
eral  Assembly,  entitled  "An  act  to  better  pro- 
tect persons  and  property  upon  railroads  in 
this  State,"  approved  April  8,  1891  (Acts 
1891,  p.  213)  does  not  require  a  lookout  to  be 
kept  by  persons  running  cars  and  engines  In 
a  railroad  yard.  But  this  Is  not  correct  la 
Little  Rock  &  Hot  Springs  Western  R.  Co.  v. 
Queeuey  (Ark.)  92  S.  W.  1120,  it  was  held  that 
tbe  act  required  such  lookout  to  be  kept  In 
railroad  yards;  that  it  makes  no  exceptions, 
and  applies  to  all  cases  which  come  within 
the  mischief  intended  to  be  remedied  and 
within  its  object,  in  the  case  cited  the  per- 
son Injured  was  not  an  employ^  of  the  rail- 
road company.  But  we  see  no  reason  why 
the  employ^  should  be  excepted.  The  act 
makes  no  exceptions  as  to  persons  and  pn^ 
erty  upon  the  track  of  a  railroad.  The  em- 
ploy6  needs  protection,  and  should  receive 
the  benefit  of  the-  act. 

Appellant  presents  other  questions  In  its 
brief.  We  have  considered  them,  but  do  not 
deem  it  necessary  to  discuss  tbem  in  this 
opinion. 

The  evidence  was  sufficient  to  sustain  .the 
verdict  in  this  court  and  there  is  no  com- 
plaint in  the  motion  for  a  new  trial  that  tbe 
damages  awarded  to  the  plaintiff  were  ex- 
cessive. 

Judgment  affirmed. 


KANSAS    CITY    SOUTHERN    RY.    00.    T. 

BELKNAP. 
(Supreme  Court  of  Arkansas.    Nov.  26,  1906.) 

1.  TaiAir— Instbuotioks  —  Objections— Suf- 

FICIENCr. 

Objections  to  the  giving  of  instmctlons, 
after  setting  out  the  InstmctionB,  recited  that 
the  party  objected  to  tbe  instructions  and  saved 
its  exceptions  to  the  court  overmllng  the  ob- 
jections, and  objections  to  the  refusal  to  give 
Instructions,  after  setting  out  the  instrucoons 
requested,  recited  that  the  court  refused  to  give 
the  instructions  and  that  the  party  excepted 
thereto.  Held,  that  the  objections,  being  is 
gross,  were  insufficient,  whei«  some  of  the  In- 
structions given  were  good,  and  some  of  those 
refused  were  bad. 

[Ijd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  216,  Trial,  f  680.] 

2.  Witnesses— luFEACRUERT. 

A  party  cannot  show  that  the  adverse  par- 
ty has  been  Indicted  for  jperjury  for  the  pur- 
pose of  affecting  his  credibility. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  U  1126-1128.] 

3.  Same— Bias  of  Witnesses. 

It  is  not  error  to  permit  a  party  In'  an 
action  against  a  railway  company  to  ask  wit- 
nesses for  tbe  company,  on  cross-examination, 
as  to  whettier  or  not  the  company  had  furnish- 
ed them  with  transportation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  i  1201.] 
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4.  CabUBBS— INJITBIKS   TO    PaBSXNOKBB— BVI- 
DKKCK— ADUISSIBIUTr. 

In  an  action  agsinBt  a  railway  company 
for  inJTiriei  to  a  paaaenser  in  alighting  when 
the  train  stopped  at  a  switch  before  reaching 
8.  station,  the  carrier  bhowed  that  it  wag  the 
<astam-to  let  paaaengers  know  on  coming  oat 
gf  a  station  that  the  next  station  would  be  S. 
■tation,  and  that  the  next  time,  according  to 
enstom,  station  S.  was  announced  was  after  the 
train  had  passed  Uie  switch.  Held,  that  evi- 
dence  that  it  was  the  custom  of  the  carrier 
to  call  the  station  of  S.  before  readiing  the 
■witch  was  admissible  In  rebuttal. 

5.  APFKAX/— HAB1IU88    Erbob  —  Iktitbd    Eb- 
BOB. 

A  party  cannot  complain  of  an  error  which 
it  inTited. 

[EM.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
Tol.  8.  Appeal  and  Error,  i  3691.] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; Jno.  N.  Tillman,  Judge. 

Action  by  X  G.  Belknap  against  the  Kan- 
sas City  Southern  Railway  Company.  From 
a  judgmoit  for  plaintiff,  defendant  appeals. 
Affirmed. 

Appellee  stepped  from  the  steps  of  the 
platform  on  the  rear  end  of  the  "smoker" 
of  one  of  appellant's  passenger  trains  and 
fell  Into  a  creek  10  or  16  feet  below  and  was 
injured.  He  sued  appellant,  laying  his  dam- 
ages at  $2,000,  and  alleging  that  his  injuries 
were  caused  by  appellant's  negligence  in 
stopping  its  passenger  train  on  a  bridge  at 
a  dangerous  place  without  any  warning  to 
appellee  and  without  any  precautions  to  pre- 
rent  the  accident,  and  by  calling  and  an- 
nouncing the  station  of  "Sulphur  Springs" 
before  the  train  had  arrived  at  such  station. 
The  appellant  denied  all  the  material  alle- 
gations of  the  complaint,  and  set  up  the  con- 
tributory negligence  of  the  appellee.  The 
case  was  sent  to  a  Jury  on  the  evidence  and 
hutmctiiMia.  The  verdict  and  Judgment  were 
for  I72K. 

8.  W.  Hoore  and  Read  &  McDonougb,  for 
a^tellant    McGlIl  &  Llndsey,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  First 
We  have  carefully  reviewed  the  evidence,  and 
are  of  the  opinion  that  It  Is  sufficient  here  to 
support  the  verdict  Appellee  adduced  evl- 
d^ice  tending  to  support  his  contention  that 
the  station  of  "Sulphur  Springs"  was  called 
by  a  trainman  about  a  quarter  or  half  mile 
before  reaching  same,  and  that  shortly  there- 
after the  train  stopped,  and  that  he,  sup- 
posing that  the  train  had  stopped  at  its 
usual  stopping  place  at  the  station,  attempted 
to  debark;  that.  If  the  train  had  in  fact 
Btoi^ed  after  the  announcement  "Sulphur 
^bigs"  at  the  station  Instead  of  at  the 
iwttdi,  there  would  have  been  no  danger 
at  all  In  his  alighting  from  same  on  the  west 
side  of  track  where  he  Intended  to  alight 
Appellant  contended  that  the  station  "Sul- 
pbnr  Springs"  was  not  announced.  Just  be- 
fore the  stop  was  made  at  the  switch,  in 
tbe  car  on  wbldi  appellee  was  riding,  and 
tiutt,  even  If  It  had  been,  appellee  was  guilty 


of  contributory  negligoice  in  alighting  In  the 
manner  be  did.  These  were  disputed  quea- 
tions  of  fact  We  cannot  say  ftom  this  rec- 
ord that  they  were  not  sent  to  tbe  Jury  upon 
proper  Instructions,  for  after  setting  out  the 
Instructions  given  at  the  histance  of  appellee 
the  record  recites :  "To  the  giving  of  Instruc- 
tions numbered  the  defendant  at  tbe  time 
objected,  but  tbe  court  overruled  Its  ob- 
jections, and  the  defendant  at  the  time  saved 
its  exceptions."  And  after  setting  out  the 
instructions  which  appellant  asked  and  which 
tbe  court  refused,  the  record  recites:  "The 
court  refused  to  give  said  Instructions  num- 
bered 1,  2,  8,  4,  5,  6,  and  7,  and  to  such  re- 
fusal the  defendant  at  the  time  excepted." 
These  were  clearly  objections  in  gross,  and, 
as  some  of  the  instructions  given  were  good 
and  some  of  those  refused  were  bad,  under 
recent  decisions  of  this  court,  there  Is  no 
error  reserved  to  the  ruling  of  the  court  on 
Instructions.  Kansas  City  Southern  By.  Co. 
V.  R.  S.  Morris.  Adm'r  (Ark.)  96  S.  W.  368. 
and  cases  cited.  It  would  serve  no  useful 
purpose  to  discuss  tbe  Issuable  facts  and 
tbe  evidence  In  detail  pro  and  con  on  tbe 
questions  of  negligence  and  contributory  neg- 
ligence. These  were  question  for  the  Jury 
under  the  evidence. 

Second.  The  court  did  not  err  in  refusing 
to  allow  appellant  to  show  that  appellee  had 
been  indicted  for  perjury.  The  fact  that  a 
party  has  been  indicted  does  not  affect  his 
credibility.  Stanley  v.  .S^tna  Ins.  Co.,  70 
Ark.  107,  66  S.  W.  482 ;  A.  &  B.  Ency.  Law, 
1086  &  86,  note  1. 

Third.  There  was  no  error  In  permitting 
appellee  to  ask  witnesses  of  appellant  on  cross- 
examination  whether  or  not  appellant  had 
furnished  them  with  transportation.  The 
testimony  by  tbp  simple  affirmative  response 
tended  to  show  tbe  bias  or  Interest  of  the 
witnesses,  and  In  this  way  might  affect  their 
credibility.  Tbe  probative  force  of  such  evi- 
dence may  be  and  Is  very  weak,  but  tbe 
weight  of  It  was  for  the.  Jury.  There  was 
nothing  In  the  question  or  response  to  In- 
dicate a  purpose  to  enter  In  detail  upon  the 
circumstances  tending  to  create  bias,  or  diow 
the  interest  of  the  witnesses.  It  Is  proper 
always  to  show  the  bias  or  prejudice  of 
a  witness  toward  a  party  litigant  as  affect- 
ing the  credibility  of  the  witness.  This  Is 
not  collateral  matter.  Crumpton  v.  State, 
62  Ark.  273,  12  S.  W.  663.  The  manner  of 
showing  It  was  not  contrary  to  the  rule  an- 
nounced in  Cornelius  v.  State,  12  Ark.  78.3, 
800,  801,  and  followed  In  Butler  v.  State,  34 
Ark.  480,  but  rather  in  conformity  thereto. 

Fourth.  Tbe  court  permitted  appellee  to 
prove  that  five  or  six  months  prior  to  tbe 
Injury  complained  of  it  had  been  the  custom 
for  some  of  the  appellant's  servants  to  call 
tbe  station  of  "Sulphur  Springs"  a  short 
distance  north  of  said  station.  The  appellant 
introduced  its  conductor  and  elicited  the  fol- 
lowing: "Question.  Does  tbe  brakeman  ever 
call   tbe   station  In  tbe  smoker?     Answer. 
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Once  In  a  while  he  does  after  we  stop  at 
the  station.  Question.  Cnatomarlly,  where 
-doee  the  brakeman  call  the  station?  Answer. 
He  announces  the  station  utter  the  train 
leaves  Noel ;  that  the  train  will  stop  at  Sul- 
phur Springs  20  minutes  for  supper  or  break- 
fast." Again:  "Question.  In  coming  out  of 
Noel  the  announcement  or  information  was 
Civen  to  the  passengers  that  the  next  station 
would  be  Sulphur  Springs,  and  20  minutes 
for  supper?  Answer.  Yes,  sir.  Question. 
After  the  train  had  taken  the  siding  the 
■next  announconent  would  be  Sulphur  Springs? 
Answer.  Yes,  sir.  Question.  There  was  no 
announcement  that  7on  were  arriving  at  the 
station,  other  than  that  prior  to  the  stop 
for  the  switch?  Answer.  None.  Question. 
That  was  customary?  Answer.  Yes,  sir. 
Question.  After  you  had  gotten  on  to  the 
passing  track  or  the  track  that  you  took 
after  throwing  the  switch,  then  the  station 
of  Sulphur  Springs  was  called?  Answer. 
Yes,  sir.  Question.  That  was  your  custom? 
Answer.  Yes,  sir.  Question.  You  usually  an- 
nounced It  In  the  smoker,  and  the  brakeman 
usually  announced  it  In  the  chair  car?  An- 
swer. Yes,  sir;  that's  the  way  of  it"  By 
the  above  evidence  appellant  attempted  to 
show  that  It  was  the  custom  on  appellant's 
trains  to  let  passengers  know,  on  coming  out 
of  Noel,  that  the  next  station  would  be  Sul- 
phur Springs,  and  that  the  next  time,  ac- 
'  cording  to  the  custom,  the  station  of  Sulphur 
Springs  was  announced  was  after  the  train 
'had  taken  the  passing  track,  after  the  switch 
was  thrown.  The  evidence  objected  to  was 
in  rebuttal  of  this,  and  was  proper.  It  tended 
to  show  that  it  was  the  custom  of  appellant 
to  call  the  station  of  Sulphur  Springs,  not 
on  coming  out  of  Noel,  but  a  short  distance 
north  of  the  station  of  Sulphur  Springs ;  not 
after  stopping  at  the  switch  and  after  taking 
the  passing  track,  but  north  of  the  station 
before  reaching  the  bridge  and  the  switch. 
The  appellant  having  elicited  testimony  of 
the  custom  is  not  in  a  position  to  complain 
of  the  testimony  of  appellee  on  the  same 
subject  and  in  rebuttal  of  appellant's  evi- 
dence. If  the  court  committed  error  in  al- 
lowing the  testimony  as  to  what  was  the 
custom  la.  calling  the  station  to  be  introduced 
(as  the  writer  is  inclined  to  think),  yet,  the 
error,  if  error.  In  the  opinion  of  the  court 
was  invited,  and  appellant  cannot  complain. 
Finding  no  prejudicial  error,  the  Judg- 
ment is  affirmed. 


HAYES  V.  BRANDT. 
(Supreme  Court  of  Arkansas.    Nov.  28,  1906.) 
1.  Plkadiro — CioiiPLAinT— Bnx  of  Pabticxt- 

I.ABS— AUKlt  DUERT. 

Where  tlie  court  permitted  plaintiff  to  testi- 
'fy  to  the  loss  and  value  of  articles  not  set  out 
in  plaintiff's  bill  of  particulars,  such  ruling 
was  only  tantamount  to  permitting  plaintiff  to 
amend  his  complaint  and  bill  of  particulars  so 


as  to  embrace  such  articles,  and  was  therefore 
not  objectionable. 

[Ed.  Note. — For  cases  in  point,  see  OenL  Die. 
vol.  39,  Pleading,  |  1487.] 

2.  Defositions— Abberoe  or  Witresb— Ad- 

11IBSIBU.ITT. 

Where  a  deposition  declares  that  the  wit- 
ness was  a  nonresident  of  the  state,  and  it  was 
shown  that  he  was  not  in  attendance  in  court, 
the  deposition  was  admissible  as  provided  by 
Kirby's  Dig.  |8  31S7,  3158,  independent  of  an 
agreement  of  counsel  tliat  it  might  be  read. 

SBd.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
.  16,  Depositions,  |  250.J 

8.   NKQUOEWCE— FlBES— BJVIDKROE. 

In  an  action  for  damages  from  fire  alleged 
to  have  escaped  from  defendant's  pronises, 
plaintiff  was  entitled  to  show  that  tlie  premises 
on  which  the  fire  was  set  were  under  defendant's 
control,  that  defendant's  servant,  who  set  the 
fire,  liad  been  in  the  habit  of  piling  and  burning 
rubbish  there,  that  from  such  source  a  fire  had 
previously  occurred  which  had  burned  idaintiff's 
fence,  and  that  plaintiff  had  notified  the  servant 
that  the  fires  he  was  making  would  "hum  plain- 
tiff out." 
4.  SA.UE— Gabe  Reqttibed. 

Where  defendant  had  knowledge  that  fires 
were  being  kindled  on  his  premises  which  were 
dangerous  to  plaintiff's  adjoining  property,  it 
was  defendant  s  duty  to  observe  ordinary  care 
to  see  that  the  fires  were  kept  under  control. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  |  28.] 

Appeal  from  Circuit  COur^  Garland  Coun- 
ty; Alex.  M.  DuflSe,  Judge. 

Action  by  Jolin  Brandt  against  J.  R. 
Hayes.  From  a  Judgment  for  plaintifT,  de- 
fendant appeals.    Affirmed. 

This  action  was  begun  in  the  circuit  court 
of  Garland  county  by  the  appellee,  Brandt, 
to  recover  $S0O  damages,  which  appellee 
claimed  he  had  suffered,  by  reason  of  the 
appellant  haying  carelessly  and  negligently 
set  fire  to  a  pile  of  rubbish  so  near  to  appel- 
lant's house  as  to  endanger  it  and  by  the 
appellant  afterwards  so  carelessly  and  negli- 
gently keeping  said  fire,  that  it  was  com- 
municated to  appellee's  house,  destroying  It 
Appellant  denied  all  the  material  allegations 
and  alleged  that  if  appellee's  house  was 
burned,  it  was  not  caused  by  appellant  or 
his  servants.  There  was  evidence  on  behalf 
of  appellee  tending  to  prove  that  appellant 
was  lessee  <rf  the  Park  Hotel  property  ex- 
tending to  the  Creek  and  Garden  street;  that 
appellant  had  control  of  the  Park  Hotel 
property  for  four  years.  A  witness  who 
was  stopping  at  appellee's  house  at  the  time 
same  was  burned,  testified  that  he  was  in  the 
house  when  the  alarm  of  fire  was  given. 
The  fire  was  on  the  roof  of  the  house  next 
to  the  Park  Hotel;  it  was  not  burning  in  the 
house.  It  was  a  stormy  day.  There  was  a 
trail  of  burned  articles  and  ashes  rolled  up 
from  the  fire  on  the  Park  Hotel  yard  to  with- 
in three  or  four  feet  of  appellee's  house,  and 
witness  noticed  rubbish  flying  in  the  air 
from  the  trash  pile  in  the  Park  Hotel  yard. 
The  fence  did  not  catch  flre  that  day,  but 
the  fence  caught  flre  once  before.  Witness 
saw  flres  in  the  Park  Hotd  yard  before  tliat 
day.    The  flre  on  the  Park  Hotel  premises 
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was  86  itepa  from  Brandt's  honse  at  tlic 
nearest  point 

Orer  objecticm  of  appellant,  witnesses 
were  permitted  to  testify  to  otber  fires  of 
(imilar  character  that  had  previously  been 
set  in  Park  Hotel  yard,  and  appellee,  over 
objection  of  appellant,  was  permitted  to  tes- 
tify that  be  had  every  day  previously  seen 
llres  In  the  Park  Hotel  yard,  and  that,  three 
weeks  prior,  his  fence  bad  caught  fire,  and 
be  had  notified  a  man  In  the  office  of  the 
Park  Hotel  "who  most  have  been  a  clerk." 
He  was  also  permitted  ta  testify,  over  ap- 
pellants objection,  that  the  day  his  fence 
cangbt  fire  (three  weeks  prior  to  the  fire 
complained  of)  he  saw  a  man  poking  the  fire, 
and  asked  if  be  was  the  yard  man,  and  the 
man  said  "Yes";  that  be  told  the  man  he 
was  making  too  big  fires,  and  would  bum 
blm  (witness)  out,  and  that  he  must  bare 
been  the  yard  man.  Another  witness,  over 
objection  was  permitted  to  testify,  that, 
while  she  did  not  notice  any  fire  in  the  Park 
Hotel  yard  that  morning,  they  were  all  the 
time  burning  trash  there.  Steel  another  wit- 
ness, over  objection,  testified  that  they  were 
in  the  bablt  of  burning  stuff  in  the  Park 
Hotel  yard,  tbat  It  was  the  custom  to  bom 
mbbish  sncb  as  paper,  straw,  boxes,  and 
barrels  there,  that  the  man  "Al,"  whom  he 
bad  seen  on  former  occasions  was  an  attach^ 
tbere,  and  was  employed  by  the  Park  Hotel, 
and  be  had  seen  him  burning  trash  there  on 
other  occasions.  The  appellee,  over  the  objec- 
tions of  appellant,  read  In  evidence  the  deposi- 
tion of  one  Miller  who  testified  that  the 
Sre  caught  from  the  outside  of  the  house, 
on  the  roof.  Witness  roomed  In  a  house 
adjoining,  and  went  into  the  yard  when  he 
noticed  the  fire.  Did  not  go  in  house,  but 
only  fire  be  saw  at  first  was  on  roof.  No- 
ticed fire  In  Park  yard  that  day,  but  could 
not  recall  whether  before  or  after  appellee's 
honse  caught  on  fire.  After  fire  at  Brandf  s 
bouse  was  extinguished,  looked  around,  and 
aaw  bonfire  in  Park  Hotel  yard.  A  trail  of 
Iramed  debris  led  from  this  fire  to  within 
ilx  or  eight  feet  of  Brandt's  fence.  Strong 
wind  was  blowing  towards  Brandt's  from 
bonfire. 

The  general  objection  of  appellant  was 
that  it  did  not  appear  that  MlUer  was  not  In 
Garland  county  at  the  time  of  the  trial.  The 
deposition  was  taken  April  6,  1906,  by  agree- 
ment of  parties  to  be  read  in  evidence  on 
a  trial  of  this  case.  The  second  answer  in 
bis  deposition  shows  that  he  is  a  nonresident, 
his  borne  being  in  Elgin,  111.  The  deposi- 
tion was  taken  on  April  5, 1906,  and  the  trial 
was  April  17th.  Miller,  in  his  deposition,  stat- 
ed tbat  he  expected  to  go  home  any  time, 
probatdy  in  a  day  or  two.  Before  admitting 
the  deposition  the  testimony  of  appellee  was 
taken,  showing  that  he  had  looked  and  In- 
quired for  Miller  since  the  deposition  was 
taken,  and  was  Informed  at  bis  boarding 
boose  that  he  had  left  there,  and  they  snp- 
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posed  he  had  left  town.  Witness  had  not 
ae&i  Miller  since  his  deposition  was  taken. 
Appellee  was  permitted,  over  objection  of 
appellant,  to  testify  to  the  loss  and  value  of 
four  overcoats,  none  of  which  were  set  out 
In  the  bill  of  particulars  filed  with  the  com- 
plaint The  testimony,  on  behalf  of  appel- 
lant, folded  to  show  that  the  fire  complained 
of  originated  In  the  honse  of  appellee,  and 
that  it  was  not  caused  by  the  fire  from  the 
Park  Hotel  yard.  The  verdict  and  Judg- 
ment were  for  $442. 

Greaves  &  Martin,  for  appellant 

0.  y.  Teague,  for  appellee,  cites  K^drl(& 
T.  Towle  (Mich.)  27  N.  W.  667, 1  Am.  St  Rep. 
528,  1  li.  B.  A.  627,  note;  Railway  v.  Jones, 
69  Ark.  Ill,  26  a  W.  695. 

WOOD,  3.  (after  stating  the  facts).  It  is 
conceded  in  the  brief  of  counsel  for  appellant 
that  the  charge  of  the  court  was  the  law 
applicable  to  the  facts.  But  it  Is  contended 
tbat  the  court  erred  In  the  following  partic- 
ulars: (1)  In  permitting  the  appellee  to 
testify  to  the  loss  and  value  of  articles  not 
set  out  In  his  bill  of  particulars.  (2)  In  allow- 
ing the  deposition  of  John  E.  Miller  to  be 
read  In  evidence  by  the  appellee.  (S)  In 
refusing  to  direct  a  verdict  for  appellant 
because:  (a)  The  proof  wholly  failed  to  con- 
nect appellant  with  the  setting  or  keeping  ol 
the  fire,  (b)  The  proof  wholly  falls  to  show 
that  appellee's  house  caught  from  the  burn- 
ing trash,  and  (c)  because  there  is  no  evi- 
dence of  negligence  In  the  setting  or  keeping 
of  said  fire,  and  no  circumstances  from 
which  the  Jury  might  Infer  negligence.  (4) 
The  court  should  have  set  aside  the  verdict 
and  awarded  a  new  trial.  The  verdict  tra- 
versed the  evidence  as  well  as  the  charge  of 
the  court  and  ought  not  to  stand. 

1.  The  permitting  appellee  to  testify  to 
the  loss  and  value  of  articles  not  set  out  in 
the  bill  of  particulars  was  only  tantamount 
to  permitting  appellee  to  amend  his  com- 
plaint and  bill  of  particulars,  so  as  to  em- 
brace such  artides.  There  was  no  error  In 
this. 

2.  There  was  no  error  In  permitting  the 
deposition  of  Miller  to  be  read  in  evidence. 
It  was  taken  by  consent  to  be  read  as  evi- 
dence. The  deposition  discloses  that  the 
witness  was  a  resident  of  Illinois.  The  wit- 
ness was  not  in  attendance  upon  the  court 
Under  our  statute,  aside  from  the  agreement 
of  counsel,  the  deposition  was  admissible. 
Sections  3167-8158,  KIrby's  Dig. 

8.  There  was  testimony  tending  to  show 
that  the  premises  on  which  the  fire  in  con- 
troversy was  set,  were  under  the  control  of 
appellant  and  that  one  in  his  employ  who 
set  tbls  fire  had  been  In  the  habit  of  piling 
and  burning  rubbish  there,  and  that  from 
this  source  a  fire  had  previously  occurred 
which  had  burned  the  fence  of  appellee,  and 
that  appellee  had  notified  this  servant  that 
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the  Ores  be  was  making  would  "bum  ap- 
pellee out"  Tbls  testimony  was  clearly  ad- 
missible as  tending  to  show  that  appellant 
had  knowledge  of  the  fact  that  the  fires  that 
were  being  kindled  on  bis  premises  were 
dangerous  to  the  property  of  appellee.  Hav- 
ing such  knowledge,  the  duty  was  Imposed 
upon  appellant  to  observe  ordinary  care  to 
see  that  snch  fires  were  kept  under  proper 
control.  District  of  Columbia  t.  Amos,  107  U. 
S.  519,  2  Sup.  Ct  840,  27  L.  Ed.  618,  and  cases 
cited.  The  evidence  of  such  fires  repeatedly 
occurring  of  which  appellant  bad  knowledge 
is  a  circumstance  which  was  proper  to  be 
considered  In  determining  whether  appellant 
had  exercised  ordinary  care  to  prevent  the 
fire  which  caused  the  injury  complained  of. 
See,  supra;  also  other  cases  dted  In  appel- 
lee's brief. 

4.  As  to  whether  or  not  the  fire,  which 
caused  ai^ellee's  injury,  was  produced 
through  the  negligence  of  appellant  was  a 
question  of  fact  which  the  court  sent  to  the 
Jury  under  proper  instructions. 

There  was  evidence  sufficloit  here  to  qp- 
liold  the  verdict    Affirmed. 


EBESD  V.  CANNON. 
(Supreme  Court  of  Arkansas.     Nov.  20,  1906.) 

BixcnoNs— Rkuovai.  or  Ooxmiz  Sxai>— Con- 

TEST— Costs. 

In  a  oontest  of  an  election  for  the  removal 
of  a  county  seat,  costs  of  depositions,  taken  be- 
fore contestants  conceded  the  regularity  of  the 
election,  sbonld  be  allowed,  but  costs  of  copying 
stenographer's  notes  should  not  be  allowed,  there 
being  no  statutory  provisions  for  such  costs. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Elections,  |  333.] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty ;  James  S.  Steel,  Judge. 

Action  by  S.  B.  Reese  against  J.  L.  Cannon, 
mntesting  an  election  for  the  removal  of  a 
county  seat  From  an  order  refusing  to  al- 
low contestees  costs  of  witnesses,  an  appeal 
was  taken.    Reversed. 

W.  C.  Rodgers,  Feasel  &  Bishop,  and  D.  B. 
Sain,  for  appellants. 

RIDDICK,  J.  The  only  question  In  tbls 
case  Is  a  question  of  costs  In  a  contest  of  an 
election  for  the  removal  of  a  county  seat  Aft- 
er the  decision  of  the  case,  a  motion  was  made 
to  retax  costs  of  the  contest  of  the  election 
in  Buck  Range  township,  and  the  court  re- 
taxed  the  costs,  and  refused  to  allow  contes- 
tees costs  of  witnesses  in  that  township  on 
the  ground  that  the  validity  of  the  election 
bad  been  fully  established  before  the  deposi- 
tions of  these  witnesses  were  taken.  He  also 
refused  to  allow  costs  of  copying  stenogra- 
pher's shorthand  notes.  As  the  validity  of  the 
election  of  that  township  was  challenged  by 
the  contestants  and  as  its  regularity  was  not 
'•onceded  until  after  these  depositions  were 
taken,  we  think  the  contestees  bad  the  right 


to  take  tbese  depositions,  and  are  entitled  to 
their  costs.  There  Is  no  provision  In  the  stat- 
ute for  costs  of  copying  stenographer's  notes 
and  that  item  of  costs  amounting  to  f90  was 
properly  disallowed. 

Judgment  reversed,  and  cause  remanded 
with  an  order  to  enter  Jud^ent  accordingly. 


TOUNG  V.  BOSB. 
(Supreme  Court  of  Arkansas.    Nov.  19,  1906.) 

1.  AppeaI/— FiKAi.  JuDaHERT— TiXB  von  Ap- 

FEAX. 

A  decree  which  settles  the  rights  of  the 
parties  and  leaves  nothing  to  the  master  but  a 
statement  of  an  account  on  a  iMuis  fixed  by  the 
decree  is  a  final  judgment  and,  on  an  appeal 
therefrom,  taken  more  than  a  year  after  rendi- 
tion, will.be  treated  as  the  law  of  the  cas^ 
tlioagh  the  judgment  confirming  tlie  report  of 
the  master  was  entered  less  than  a  year  prior 
to  the  appeal,  Kirby's  Dig.  S  1199,  limiting  ap- 
peals to  one  year  from  the  time  of  rendition  of 
judgment 

[EM.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  U  494,  500.] 

2.  BqtriTT— Repobt  of  'BtIasteb— EIxceftioiis. 

A  report  of  a  master  is  not  luldect  to  ex- 
ceptions when  it  simply  follows  the  decree 
directing  the  reference  and  makes  a  rraort  based 
on  findings  contained  in  that  decree,  for  in  such 
case  if  there  he  error  it  is  in  the  original  decree 
and  not  in  the  report  of  the  master  whose  duty 
it  was  to  obey  the  decree. 

Appeal  from  Crawford  Chancery  Oourt; 
J.  V.  Bonrland,  Chancellor. 

Action  by  D.  J.  Young  against  Ike  Rose. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.    AiBrmed. 

In  1903  Ike  Rose  and  Joe  Curtis  were  part- 
ners engaged  in  the  retail  liquor  busineas  la 
Van  Boren,  Ark.  Besides  a  stock  of  liquors 
and  saloon  fixtures  owned  by  them  they  held 
a  lease  for  two  years  on  the  building  In  which 
they  were  doing  business,  with  privilege  or 
renewal.  In  December,  1903,  Curtis  sold  bis 
interest  In  the  partnership  business  and  prop- 
erty to  D.  J.  Young  and  also  assigned  and 
transferred  bis  interest  In  the  lease  of  the 
building  to  Young,  thus  dissolving  the  part- 
nership betweoi  himself  and  Rose.  Rose 
held  possession  of  the  partnership  property, 
and,  for  the  pretended  purpose  of  winding 
up  the  business,  he  sold  all  the  prc^erty  of 
the  firm  of  Rose  and  Curtis,  excepting  cash 
on  band,  to  one  Minor,  Including  the  lease 
of  the  building.  The  consideration  to  be  paid 
by  Minor  was  the  Invoice  price  of  the  goods 
and  saloon  fixtures  and  flOO  for  the  lease 
contract  But  this  sale  to  Minor  was  made 
with  the  understanding  that  he  should  resell 
all  his  property  to  Rose  at  the  same  price, 
which  he  did  the  next  day.  Young  thereupon 
brought  this  action  In  equity  to  compel  Rose 
to  account  and  asking  for  other  relief.  The 
chancellor  beard  the  case  and  rendered  a 
decree  on  the  11th  day  of  June,  1904,  in 
which  he  held,  among  other  things,  the  fol- 
lowing: "That  upon  the  purchase  of  the 
interest  of  Joe  Curtis  by  the  plaintiff,  the 
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defendant,  Ike  Bose,  became  the  survirlns 
Ifartner  of  said  copartnership  of  Rose  A 
Curtis,  and  entitled  to  the  possession  of  all 
of  the  aasets  of  said  firm  for  the  purpose  of 
winding  np  the  affairs  of  the  copartnership 
and  the  payment  of  Its  debts.  That  the  de- 
fendant, Ike  Bose,  as  surrlTlng  partner  had 
the  right  and  It  was  his  duty  to  dispose  of 
said  lease  and  the  said  stock  of  merchandise 
and  fiztareB  remaining  on  hand  at  the  dis- 
solution of  said  copartnership  on  the  81st 
das  ot  December,  1903,  and  convert  the 
Eame  Into  money  for  the  puriwse  of  winding 
up  said  copartnership,  and  that  the  sale 
thereof  to  W.  H.  Minor  was  not  a  fraud  of 
the  rights  of  D.  J.  Young,  the  purchaser  of 
the  Interest  of  Joe  Curtis  In  said  partner- 
ship. That  the  consideration  of  $100  re- 
ceived by  said  Rose  for  said  lease  and  the 
sum  of  $1,509.16,  the  invoice  price  received 
for  the  stock  of  merchandise  and  fixtures,  waa 
a  fair  value  and  price  for  same."  He  there- 
apon  referred  the  case  to  a  maater  to  state 
an  account  between  the  parties,  specifically 
directing  that.  In  stating  the  account,  the 
value  of  the  lease  should  be  assessed  at  $100 
and  the  stock  of  merchandise  at  the  amount 
shown  by  the  Inventory  on  file,  which  was 
$l,r)09.16,  and  that  Rose  be  charged  with 
those  sums  and  the  cash  on  hand.  The  mas- 
ter afterwards  made  a  report  In  accordance 
with  this  decree  showing  that  the  Interest 
of  the  plaintiff  In  the  property  amounted 
to  $1,020.85  which  amount  the  defendant 
paid  to  plaintiff  and  the  master  so  reported. 
The  plaintiff  excepted  to  this  report  but 
Ills  exceptions  were  overruled  and  the  report 
confirmed.  The  court  further  held  that  the 
plaintiff  was  not  entitled  to  recover  anythhig 
further,  and  taxed  each  party  with  half  of 
the  costs  and  gave  Judgment  accordingly. 
This  Judgment  confirming  the  report  of  the 
master  was  rendered  on  the  11th  of  Novem- 
ber, 1904i  and  the  appeal  In  this  case  was 
granted  by  the  clerk  ot  this  court  on  the  6th 
of  November,  1905. 

Ira  D.  Oglesby,  for  appellant  U  H. 
Southmayd,  for  appellee. 

BIDDICK,  J.  (after  stating  the  facts). 
In  his  brief  filed  in  this  case  counsel  for 
appellant  contends  with  much  force  that  the 
chancellor  erred  in  holding  tliat  the  value 
(tf  the  stock  of  merchandise  was  only  $1,609.16 
and  the  value  of  the  lease  was  only  $100,  and 
that  he  erred  In  holding  that  the  defendant 
should  be  compelled  to  account  only  for  those 
sums  and  the  amount  of  cash  on  hand.  But 
this  Judgment  of  the  chancellor  was  rendered 
over  a  year  before  the  appeal  was  taken  and 
we  bave  therefore  no  right  to  disturb  it 
Klrby's  Dig.  I  1199;  Moon  v.  Henderson,  74 
Ark.  181,  85  8.  W.  237 ;  Cooper  v.  Ryan,  73 
Ark.  37,  83  8.  W.  328. 

It  is  true  that  the  Judgmmt  confirming 
the  report  of  the  master  was  made  less  than 
a  year  before  the  appenl  was  taken,  but  this 


report  only  followed  the  decree  which  ad- 
Judged  and  fixed  the  amount  which  the  de- 
fendant was  to  be  charged  for  the  property. 
A  decree  which  settles  the  rights  of  the  par- 
ties and  leaves  nothing  to  the  master  but  a 
statement  of  an  account  on  a  basis  fixed 
by  the  decree  is  a  final  Judgment  As  no 
appeal  was  taken  from  this  Judgment  within 
the  time  allowed  by  statute.  It  must,  on  this 
appeal,  be  treated  as  the  law  of  the  case, 
and,  that  being  so,  the  subsequent  decree 
confirming  the  report  of  the  master  made 
in  obedience  to  the  first  decree  cannot  be 
questioned.  A  report  of  a  master  Is  not 
subject  to  exceptions  where  it  simply  fol- 
lows the  decree  directing  the  reference  and 
makes  a  reiMrt  based  on  finding  contained 
in  that  decree,  for,  in  such  a  case.  If  there 
be  error,  it  is  in  the  original  decree  and  not 
in  the  report  of  the  master  whose  duty  It 
was  to  obey  the  decree.  Musgrove  v.  Lusk, 
2  Tenn.  Ch.  576 ;  17  E:nc.  Plead.  &  Frac.  1050. 
Judgment  affirmed. 


SOUTHERN  EXPRESS  CO.  v.  HILL. 
(Supreme  Court  of  Arkansas.     Nov.  26,  1906.) 

L  Thai.  —  Request  to  Chabok  —  Iwstbuc- 

TioRS  Albeadt  Oivsn. 

Where,  in  an  action  against  an  express 
company  for  failure  to  deliver  a  package,  the 
court  correctly  charged  that,  if  the  package  was 
marked  "Nashville,  Tenn.,"  instead  of  "Nash- 
ville, Ark.,"  and  that  but  for  its  being  so  marked 
It  would  have  gone  to  "Nashville,  Ark-"  or 
that  the  fact  of  its  being  mlEmarked  contributed 
to  the  miscarriage  thereof,  then  plaintiff  could 
not  recover  whether  the  operating  or  concurring 
fault  in  miamarking  the  package  was  the  act  of 
plaintiff  or  his  agent  it  was  not  error  to  refuse 
to  charge  that,  though  defendant  was  negligent 
in  not  sending  the  package  to  Nashville,  Ark., 
there  conld  be  no  recovery  by  plaintiff  if  either 
he  or  his  agent  addressed  it  to  Nashville,  Tenn., 
and  such  fact  contributed  to  its  loss. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  |S  651-6C9.] 

2.  Same— IKBTBT70TIONS— Iqnobino  Ibbites. 

In  an  action  against  an  express  company 
for  failure  to  deliver  a  package  claimed  by  de- 
fendant to  have  been  miEmarked,  an  instruction 
that  if  plaintiff  delivered  the  package  to  J.  to 
be- by  him  addressed  to  plaintiff  at  'Nashville, 
Ark.,"  and  then  to  deliver  the  package  to  the 
express  company  to  be  transported  and  delivered 
to  plaintiff  at  "Nashville,  Ark.,"  and  the  package 
was  delivered  to  defendant  by  J.  and  defendant 
failed  or  neglected  to  deliver  the  same  to  plain- 
tiff, plaintiff  was  entitled  to  recover,  etc.,  was 
erroneous  as  ignoring  the  evidence  of  Uie  con- 
tributory negligence  of  plaintiff's  agent  in  mark- 
ing the  package  "Nashville,  Tenn." 
8.  EJviDKNCE  —  Documents   —  Receipts  — 

Authentication. 

In  an  action  against  a  carrier  for  non- 
delivery of  a  package,  it  was  error  to  admit  an 
express  receipt  alleged  to  have  been  issued  by 
defendant  for  the  package,  until  the  receipt  had 
been  properly  authenticated. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  1559-1580.] 

4.  Cabbiebs  —  Loss  or  Goods  —  Action  —  In- 
STRtrcnoHS. 

Where,  in  an  action  against  an  express 
company  for  loss  of  a  package  alleged  to  have 
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been  mlamarked  "NashvUle,  Tenn.,"  iiutead  of 
"Nuhville,  Ark.,"  an  express  receipt  was  ad- 
mitteil,  admitting  the  receipt  of  the  iwckage 
marked  "NaahTiIle,  Ark.,"  It  was  error  to 
charge  that  the  burden  was  on  the  carrier  to 
show  that  the  package  was  mismarked,  provided 
the  carrier  delivered  its  bill  of  lading  to  plain- 
tiff  or  his  agent,  showing  the  package  was  cor- 
rectly marked  "Nashville,  Ark.,"  the  receipt  not 
being  conclusive  evidence  of  how  the  package 
was  marked. 

6.    SaUB— LnOTED     LlABILTTT— EZFBBSa     BB- 
GEIPT— Ck>RBIDBBATION. 

An  express  company  cannot  limit  its  liabil- 
ity for  loss  or  damage  to  a  shipment  receipted 
for  to  the  sum  of  $60  by  a  receipt  containing 
such  limitation,  not  based  on  any  consideration. 
[E>d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  |  643.] 

Appeal  from  Circuit  Court;  Howard  Coun- 
ty;  James  S.  Steel,  Judge. 

Action  by  J.  W.  Hill  against  the  Southern 
Eixpress  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Beveraed  and 
remanded. 

Am)ellee  sued  appellant  for  tlie  loss  of  a 
box  of  ciotliing  whicli  he  alleged  was  de- 
iirered  to  appellant  at  Memphis  to  be  slilp- 
ped  to  J.  W.  Hill  at  Nashville,  Ark.  Appel- 
lee alleged  that  appellant  refused  and  neg- 
lected to  deliver  the  box  of  clothing  to  liim 
at  Nashville,  Ark.  He  alleged  that  the  box 
of  clothing  was  of  the  value  of  $210,  and 
prayed  for  Judgment  In  tliat  sum.  Appel- 
lant denied  all  material  allegations  of  the 
complaint  and  set  up  tliat  the  alleged  box 
of  clothing  was  delivered  to  it  marked  "J. 
W.  Hill,  Nashville,  Tenn,"  and  that  it  was 
by  appellant  transported  to  Nashville,  Tenn., 
and  that  appellant  having  made  every  rea- 
sonable effort  to  locate  the  consignee,  J.  W. 
Hill,  at  Nashville,  Tenn.,  and,  having  failed, 
sold  the  box  at  "Old  Hoss"  sale  in  accord- 
ance "with  the  laws  of  Tennessee.  Appellant 
also  set  up  "that,  by  the  terms,  stipulations, 
and  conditions  of  the  receipt  given  by  ap- 
pellant for  the  said  box  of  clothing  the  liabil- 
ity of  the  carrier  was  limited  to  the  sum  of 
$60,  and  that  said  shipment  was  made  on 
these  terms  at  a  lower  charge  for  transporta- 
tion than  is  charged  where  the  maximum 
liability  may  exceed  this  sum."  Appellant 
alao  set  up  that  appellee's  agent,  one  John- 
aaa,  who  delivered  the  box  to  appellant, 
marked  it  consigned  to  "J.  W.  Hill,  Nash- 
ville, Tenn.,"  and  that  this  act  of  appellee 
through  his  agent,  Johnson,  was  a  direct  con- 
tributory cause  to  the  miscarriage  of  such 
shipment  Appellee  adduced  evidence  tend- 
ing to  prove  that  he  delivered  to  appellant 
the  lK>x  in  controversy  through  his  agent  the 
Memphis  Millinery  Company,  or  T.  D.  John- 
son, who  was  in  its  employ.  Ttiat  appellant 
receipted  the  Memphis  Millinery  Company 
for  the  box,  the  receipt  reciting  that  the  box 
was  marked  "J.  W.  Hill,  Nashville,  Arii.," 
also  that  the  holder  of  the  receipt  would  not 
demand  of  appellant  a  sum  greater  than  $S0 
for  the  loss  or  damage  to  the  box,  and  that 
In  no  event  should  appellant  be  liable  for 


any  loss  or  damage  unless  the  claim  therefor 
was  presented  in  writing  at  the  Memphis  of- 
flee  within  90  days  from  the  date  of  the  re- 
ceipt, and  that  the  claim  must  be  made  in 
a  statement  to  wliich  the  receipt  must  be  at- 
tached. Appellee  showed  that  he  had  never 
received  the  box  of  clothing,  and  that  he  had 
made  diligent  inquiry  for  same.  He  proved 
tliat  the  value  of  its  contents  was  over  $100. 
Appellant,  on  cross-examination,  elicited 
from  appellee  the  information  that  he  (ap- 
pellee) did  not  see  the  receipt  executed,  and 
did  not  know  the  name  signed  to  it,  and  did 
not  know  that  the  person  signing  the  receipt 
was  an  agent  of  the  company,  whereupon  ap- 
pellant objected  to  tlie  receipt  as  evidence, 
and  the  objection  was  overruled.  The  ap- 
pellant adduced  evidence  tending  to  prove 
that  appellee  left  the  box  of  clothing  with 
one  T.  D.  Jolmson,  who  was  in  the  employ 
of  the  Memphis  Millinery  Company,  to  be 
sent  to  appellee  at  Nashville,  Ark.,  and  to  be 
marked  or  addressed  by  the  said  T.  D.  John- 
son accordingly.  But  instead,  said  box  was 
addressed  "J.  W.  Hill,  Nashville,  Tenn." 
Appellant  also  adduced  evidence  tending  to 
show  that  the  box  weighed  only  20  pounds, 
and  that  It  was  not  worth  over  $25.  The 
court,  at  the  request  of  the  appellee,  gave 
the  following  instructions:  "(1)  The  court 
instructs  the  Jury  that,  if  they  believe  from 
a  preponderance  of  the  evidence  that  the 
plaintiff,  J.  W.  Hill,  delivered  the  box  of 
goods  sued  for  In  tMs  action  to  one  Mr.  John- 
son, to  be  by  him  addressed  to  'J.  W.  Hill, 
of  Nashville,  Ark.,'  And  then  to  deliver  to  the 
express  company  to  be  transported  and  de- 
livered to  J.  W.  Hill,  at  Nashville,  Ark.,  and 
that  said  box  was  delivered  to  said  express 
company  by  said  Johnson,  and  that  said  ex- 
press company  failed  or  neglected  to  deliver 
the  same  to  the  plaintiff,  you  will  find  for 
the  plaintiff  whatever  sum  the  proof  shows 
the  clothing  was  worth.  (2)  The  court  in- 
structs the  Jury  that  a  public  carrier  is  liable 
for  goods  lost  by  misdelivery  whether  the 
misdelivery  occurs  by  mistake  or  by  fraud  or 
Imposition  practiced  upon  it,  unless  the 
fraud,  mistake,  or  imposition  were  the  acts 
of  the  plaintiff  or  his  agent.  (3)  The  court 
instructs  the  Jury  that  the  burden  of  proof 
is  on  the  defendant  in  this  case  to  show  that 
the  box  of  goods  was  addressed  to  'J.  W. 
Hill,  Nashville,  Twm.,'  instead  of  'J.  W. 
Hill,  Nashville,  Ark.,'  iwovlded  the  express 
company  delivered  its  bill  of  lading  to  the 
plaintiff  or  his  agent  showing  that  the  box 
of  goods  was  addressed  to  *J.  W.  Hill,  Nash- 
ville, Ark.*"  The  appellant  properly  saved 
its  several  exceptions  to  the  giving  of  every 
one  of  said  instructions.  The  court  at  the 
instance  of  appellant  gave,  among  others, 
the  following  instructions:  "(1)  The  Jury 
are  instructed  that  the  burden  of  proof  is  on 
the  plaintiff,  J.  W.  Hill,  to  show,  by  a  pre- 
I)onderance  of  competent  evidence,  ev«y 
fact  necessary  to  authorize  a  recovery."    "(S) 
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Tbe  jury  are  Instructed  tbat,  In  tbe  ship* 
ping  and  marking  the  box  of  dotbing  In  con- 
tToversy,  the  witness  T.  V.  Johnson,  acted  as 
the  agent  of  the  plaintiff,  J.  W.  Hill,  and,  If 
the  Juiy  find  from  the  evidence  that,  In  ad- 
dressing or  marking  the  box  In  controyersy 
for  shlinnent,  the  said  Johnson  either  Inadr 
Tertently  or  otherwise  marked  or  addressed 
the  same,  'Nashville,  Tenn.,'  Instead  of 
Ifashvllle,  Ark.,'  this  will  be  tbe  same  in  law 
as  thongh  done  by  tbe  plaintiff,  J.  W.  Hill,  In 
person.  (4)  If  the  Jary  find  from  tbe  erl- 
deace  that  the  box  In  controversy  was  mark- 
ed 'NashvUle,  TennV  instead  of  'Nashville, 
Ark.,'  and  that,  bat  for  It  being  marked 
'Nashville,  Tenn.,'  it  wonid  have  gone  to 
•Nashville,  Ark.,'  or  that  the  fact  of  it  being 
marked  'Nashville,  Tenn.,'  contributed  to  the 
miscarriage  or  going  astray  of  the  package, 
then.  In  tbat  event,  the  plaintiff  cannot  re- 
cover. And  this  Is  trae  whether  the  operat- 
ing or  concurring  fanlt  was  the  act  of  tbe 
plaintiff  or  bis  agent,  provided  yon  find  there 
was  such  concurring  fault  or  negligence." 
"(7)  Tbe  value  of  the  goods  In  controversy 
must  be  measured  by  the-  market  value 
thereof  at  the  time  of  shipment  taking  Into 
consideration  all  the  evidence  throwing  light 
on  the  question  of  value  under  this  stand- 
ard." And  the  court  refused  the  following 
asked  by  appellant:  "(6)  The  Jury  are  in. 
etmcted  that  there  can  be  no  recovery  In 
this  suit  for  more  than  $50  and  legal  inter- 
est, even  if  it  be  found  that  the  package 
was  properly  addressed  and  was  negligently 
lost  by  the  defendant  (6)  Though  the  Jury 
may  find  that  the  defendant  was  negligent 
in  not  sending  the  box  of  clothing  in  con- 
troversy to  Nashville,  Ark.,  yet  there  can  be 
no  recovery  by  the  plaintiff  If  either  he  or 
his  agent  addressed  it  to  'Nashville,  Tenn.,' 
instead  of  'Nashville,  Ark.,'  and  this  fact 
omtributed  to  the  loss  of  the  goods."  Prop- 
er exceptions  were  saved  to  the  ruling  of 
flie  court  In  refusing  instructions  Noe.  6 
tnd  6,  respectively.  The  Jury  returned  a 
verdict  against  appellant  for  $100.  The  mo- 
tion for  new  trial  presenting  all  the  exc^>- 
tlons  reserved'at  the  trial  was  overruled,  and 
ttiis  appeal  taken. 

W.  C.  Bodgers,  for  appellant  Sain  A  Sain 
and  W.  S.  McCain,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  First 
"One  who  is  injured  by  the  mere  negligence  of 
another  cannot  recover  at  law  or  equity  any 
compensation  for  bis  Injury,  If  he,  by  his  own 
or  bis  agent's  ordinary  negligence  or  willfnl 
wrong,  contributed  to  produce  the  injury  of 
which  be  complains,  so  that  but  for  his  con- 
curring and  co-operative  fault  the  injury 
would  not  have  happened  to  him."  Little 
Rode  ft  F.  S.  Ry.  Ck).  v.  Pankhurst  36  Ark. 
371;  L.  B.  &  F.  S.  Ry.  Co.  v.  Cavaness,  48 
Ark.  106,  2  S.  W.  505;  Kansas  City  Sou.  Ry. 
Co.  T.  McGlnty,  76  Ark.  356,  88  a  W.  1001. 
This  doctrine  of  contributory  negligence  so 


often  announced  by  this  court  was  correctly 
applied  to  the  facts  of  this  record  in  instruc- 
tion numbered  4  given  on  motion  of  appellant 
The  court  having  given  this  did  not  err  In  re- 
fusing appellant's  request  numbered  6,  which 
embodied  substantially  the  same  idea.  The 
court,  however,  erred  in  giving  instruction 
number  1.  This  Instruction  fixed  a  liability 
upon  appellant  if  appellee  delivered  the  box 
to  bis  agent  and  gave  him  proper  directions 
for  Its  shipment  and  If  the  agent  delivered 
tbe  box  to  the  appellant  and  appellant  failed 
or  neglected  to  deliver  same  to  appellee.  The 
Instruction  in  this  form  wholly  Ignores  the 
evidence  tending  to  prove  that  the  box  was 
marked  by  appellee's  agent  "Nashville,  Tenn." 
For,  although  appellee  delivered  the  box  to 
his  agent,  Johnson,  and  directed  him  how  to 
ship  same,  it  appears,  from  the  testimony  of 
Johnson  himself  (read  In  the  motion  for  con* 
tlnuance  and  accepted  as  evidence  In  tbe 
case),  tbat  he  failed  to  carry  out  such  Instruc* 
tlons.  Appellee  left  the  box  In  controversy 
with  him  "to  be  sent  to  the  plaintiff  [appellee] 
at  'Nashville,  Ark.,'  and  to  be  marked  or  ad- 
dressed accordingly,"  bat  the  box  "was  ad- 
dressed 'Nashville,  Tenn..'  Instead."  Tbe  con. 
elusive  Inference  from  this  testimony  is  tbat 
Johnson  addressed  the  box  "Nashville.  Tenn.," 
when  be  should  have  addressed  or  marked  It 
"Nashville,  Ark."  But  the  Instruction  over- 
looks this  evidence  and  makes  appellant  liable 
If  appellee  directed  his  agtot  properly  how  to 
ship  the  box,  although  tbe  agent  may  have 
failed  to  carry  out  bis  instructions. 

The  third  Instruction  given  at  the  Instance 
of  appellee  was  also  erroneous.  It  placed  tbe 
burden  of  proof  upon  the  appellant  to  show 
that  the  box  of  goods  was  addressed  to  J.  W. 
Hill,  Nashville  Tenn.,  provided  appellant  is- 
sued its  bin  of  lading  to  appellee  or  his  agent 
showing  that  the  box  was  addressed  to  J.  W. 
Hill,  Nashville,  Ark.  Appellant  on  cross-ex- 
amination, objected  to  the  Introduction  of  the 
receipt  as  soon  as  It  ascertained  that  the  re- 
ceipt bad  not  been  properly  authenticated. 
The  court  should  then  have  sustained  the  ob- 
jection and  excluded  the  receipt  as  evidence 
unless  appellee  would  then  or  thereafter  prop- 
erly authenticate  same.  Taking  the  receipt 
out  of  the  case  as  the  court  should  have 
done,  the  Instruction  numbered  3  for  appellee 
was  abstract,  there  being  no  evidence  on 
which  to  ground  it  But  even  If  it  were  con- 
ceded that  the  receipt  were  properly  authenti- 
cated, and  therefore  properly  In  evidence,  the 
Instruction  would  still  be  erroneous,  for  tbe 
probative  effect  of  the  receipt  was  simply  to 
show  that  appellant  had  received  a  box  of 
goods  marked  "Nashville,  Ark."  The  receipt 
tended  to  contradict  appellant's  witness 
Johnson  who  testified  tbat  tbe  box  was 
marked  "Nashville,  Tenn."  The  receipt  was 
not  conclusive  evidence  of  bow  the  box  was 
marked.  While  a  receipt  Is  usual  it  Is  not 
essential  to  the  duty  or  contract  of  carriage. 
Express  Co.  v.  Kaufman,  59  Tenn.  161   (12 
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Heisk.)  It  was  one  of  the  evidentiary  facts 
tending  to  8how  that  the  box  was  marked 
In  a  certain  way,  while  other  evidence  tended 
to  show  that  It  was  marked  In  a  different 
way.  In  such  a  case  the  evidence  being  ail 
before  the  Jnty  and  oonfilcting,  there  was  no 
shifting  of  the  burden  of  proof.  The  burden 
was  on  the  appellee  to  make  out  his  case  by 
a  preponderance  of  the  evidence. 

Second.  Appellant  contends  that  If  liable 
at  all,  It  Is  not  liable  for  more  than  |50,  under 
the  following  provision  in  the  receipt:  "If 
the  value  of  the  property  Is  not  stated  by  the 
shipper  at  the  time  of  the  shipment  and  speci- 
fied In  the  receipt,  the  holder  thereof  will  not 
demand  of  the  company  a  sum  exceeding  fifty 
dollars  for  the  loss  or  damage  to  the  shipment 
receipted  for."  According  to  the  terms  of 
the  receipt  this  provision  Is  applicable  in  the 
event  the  shipment  is  lost  or  damaged.  Ap- 
pellee contends  with  much  plausibility  that 
the  box  In  this  case  was  neither  lost  or  dam- 
aged, but  was  converted  by  appellant  and 
that,  therefore,  the  above  provision  limiting 
its  liability  Is  not  applicable.  We  need  not 
pass  upon  that  question.  For  conceding  that 
the  receipt  was  in  the  case,  the  appellant  can- 
not claim  the  benefit  of  it,  because  It  is  not 
based  upon  any  consideration.  Railway  v. 
Marshall,  74  Ark.  697,  86  B.  W.  802 ;  Railway 
Co.  V.  C!oolIdge,  73  Ark.  112,  83  S.  W.  333, 
97  L.  R.  A.  66S. 

For  the  errors  indicated  the  judgment  Is  re- 
versed, and  cause  remanded  for  new  trIaL 

Mcculloch,  J.,  concurs  in  the  judgment 


H.  L.  HALLIDAY  MILLING  CO.  v.  LOUISI- 
ANA &  N.  W.  B.  CO. 
(Supreme  Court  of  ArkansasL     Nov.  19,  1906.) 

1.  OaBBIERS— OVERCHABOK — ACTION     VOB     BX- 
CES9— xVDMISSIBILIT?  OF  EVIDENOK. 

In  an  action  against  a  carrier  to  recover 
an  excess  of  charses  paid,  testimony  of  the  rate 
clerk  of  the  railroad  commission  as  to  what 
would  be  a  reasonable  charge,  based  on  the 
report  of  a  former  auditor  of  the  railroad,  was 
admissible,  notwithstanding  errors  in  the  re- 
port; it  being  open  to  the  carrier  to  show  the 
errors, 

2.  BVIDERCK  —  BXFEBT   TsBTDiOITr  —  COIIPE- 
TEWCT. 

On  an  issue  as  to  reasonable  rate  for  the 
shipment  of  goods,  testimony  of  a  person  having 
special  knowledge  of  rates  under  similar  con- 
dition was  properly  admissible,  though  he  did 
not  have  knowledge  of  the  financial  condition 
of  the  road  and  cost  of  transportation  on  a  par- 
ticular line. 

3.  CABKIEBS     —     OVBBOHAXOB    —    AOTIOII     TO 
RECOVEB— EVIDEiSCE. 

On  an  Issue  as  to  reasonable  rates  for  the 
carriage  of  goods  over  a  particnlar  division, 
evidence  of  through  rates  and  the  division  there- 
of was  admissible. 

4.  SAMB  —  RKaUI.ATIOn  —  INTSBSTATI      ShIP> 
UENt. 

A  complaint  in  the  language  of  Kirhy'a 
Dig.  H  6621,  6730.  for  the  recovery  of  an  ex- 
cess over  reasonable  charges  paid  to  a  carrier 
for  an  interstate  shipment,  whicii  is  also  Rood 
as  stating  a  common-law  cause  of  action,    is 


not  rendered  bad  by  Interstate  Commerce  Act 
Feb.  4.  1887,  c.  104,  24  Sut  379  [U.  S.  Comp- 
St.  1901.  p.  31641.  dealing  with  the  subject 
of  reasonable  and  just  rates,  in  view  of  section 
22  of  that  act  (24  Stat.  387  [U.  S.  Comp.  St. 
1901,  p.  3171]),  providing  that  nothing  therein 
contained  shall  in  any  way  abrldee  or  alter  the 
remedies  now  existing  at  common  law  or  by 
statute,  but  the  provisions  of  the  act  are  ia 
addition  to  such  remedies. 

6.    COUBTB    —    CONFUCTINO    JuBISDICRON    — 

State  and  Fedebai.  Coxtbts— RBaui.ATioir 

OF   INTBBSTATB   OOUKEBCE. 

The  common-law  right  of  a  shipper  to  re- 
cover an  excess  of  charges  paid  to  a  carrier 
for  an  interstate  shipment  is  not  within  the 
exclusive  jurisdiction  of  the  federal  court*,  bat 
may  be  enforced  in  a  state  court 

Appeal  from  Circuit  Court  Colambla 
County;  Charles  W.  Smith,  Judge. 

Acti<m  by  the  H.  L.  HalUday  Milling  Com- 
pany against  the  Louisiana  &  Nwthwest 
Railroad  Company.  From  a  judgment  In 
favor  of  defendant  plaintiff  appeals.  Re- 
versed and  remanded. 

C.  W.  McKay,  for  appellant  Stevens  ft 
Stevens  and  Moore,  Smith  &  Moore,  for 
appellee. 

HILL,  C.  J.  Appellant  was  a  grahi  dealer 
at  Cairo,  111.,  and  shipped  seven  cars  of  com 
and  one  car  of  flour  to  customers  at  Magno- 
lia, Ark.,  In  December,  1906,  at  a  delivered 
price.  The  shipments  were  made  over  St 
Louis  Southwestern  Railroad  from  Cairo, 
111.,  to  Pine  Bluff,  Ark.,  there  consigned  to 
a  local  agent  of  appellant  and  by  him  re- 
shipped  over  the  St  Louis  Southwestern 
from  Pine  Bluff  to  McNeil,  and  from  McNeil 
to  Magnolia  over  line  of  appellee.  The  lat- 
ter distance  is  6.4  miles,  and  the  distance 
from  Pine  Bluff  to  McNeil  about  100  miles. 
Cairo  to  Magnolia  is  about  378  miles.  The 
appellee  railroad  collected  from  appellants 
consignees  12^  cents  per  hundred  pounds 
for  Its  freight  for  shipment  over  the  6.4 
miles  from  McNeil  to  Maguulla;  and  appel- 
lant repaid  to  its  conslsrnees  the  charge  over 
Its  contract  price  of  delivery,  and  sued  ap- 
pellee company  for  an  amount  claimed  to  be 
excessive  and  unreasonable  and  unjust,  and 
alleged  that  6  cents  per  hundred  pounds  on 
corn  and  7H  cents  per  hundred  pounds  on 
flour  would  have  been  a  reasonable  rate, 
and  prayed  for  recovery  of  the  sum  paid  over 
said  rate.  The  court  directed  a  verdict  for 
the  defendant  and  the  sole  question  Is 
whether  appellant  adduced  evidence  author- 
izing it  to  go  to  the  jury  on  the  charge  made. 

In  passing  upon  this  question,  only  the 
evidence  favorable  to  appellant  is  i>ertinent, 
and  only  It  will  be  reviewed.  Just  previous 
to  the  shipments  in  question  there  had  been 
a  joint  rate  between  St.  Louis  Southwestern 
Ballroad  and  appellee  from  Cairo  to  Magno- 
lia, on  com  20  cents  and  on  floor  25  per  hun- 
dredweight of  which  appellee  received  30  per 
cent  or  6  cents  on  com  and  7%  cents  on 
flour.  Whether  this  rate  was  In  force  at 
time  of  shipment  was  a  matter  of  conflict 
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IB  the  evidence.  There  was  also  a  Joint  rate 
ezistliig  between  appellee  near  this  same  time 
with  other  connecting  roads  for  com  and 
floor  from  Cairo  to  Magnolia  coming  over 
Vlckabnrg,  Shreveport  &  Pacific  Railroad  to 
Glbbsland,  La.,  there  connecting  with  ap- 
p^ee  and  over  appellee  road  from  Olbbs- 
land  to  Magnolia,  a  distance  of  64  miles,  for 
mnch  leas  than  the  charge  complained  of. 
"Riere  was  also  in  evidence  the  Arkansas 
commission  tarift  which  was  five  cents  on 
com  and  eight  cents  on  flour  from  McNeil  to 
ICagnoIla.  There  was  evidence  from  a  wit- 
ness thoroughly  familiar  with  rates  on  the 
commodities  under  inquiry  and  In  this  sec- 
tion of  the  conntry  who  testified  to  the  un- 
resaonablenees  of  the  charges  made,  and 
sustained  as  reasonable  and  fair  the  charges 
as  alleged  in  the  complaint  The  basis  of  his 
estimates  was  knowledge  of  rates  under  sim- 
ilar circumstances  and  knowledge  of  the 
usual  divisions  of  accepted  rates.  Other  tes- 
timony along  the  same  line  was  offered.  Ap- 
pellee also  introduced  the  rate  clerk  of  the 
Arkansas  railroad  commission  whose  dntles 
were  to  assist  the  commission  in  fixing  rates 
trlthln  the  state,  and  who  had  full  knowledge 
of  existing  rates  and  conditions.  He  had 
before  him  the  financial  statement  of  appel- 
lee road  rendered  to  the  commission  (the  cor- 
rectness of  which  was  attacked  by  appellee), 
showing  its  earnings  and  expenses,  capital 
Invested,  etc.  Taktaig  Into  consideration 
proper  compensation  to  the  road  and  a  prop- 
et  rate,  based  on  other  considerations  as 
well  as  a  compensatory  one,  he  pronounced 
the  rate  charged  excessive  and  unreasonable, 
and  fixed  five  cents  on  com  and  eight  cents 
on  floor  as  the  reasonable  rate.  Appellant's 
superintendent  explained  why  the  shipment 
was  made  to  Pine  Bluff  and  resblpment  from 
there  to  Magnolia,  instead  of  a  direct  ship- 
ment from  Cairo  to  Magnolia,  In  this  way: 
He  was  under  the  Impression  that  a  through 
rate  theretofore  in  force  from  Cairo  to  Mag- 
nolia bad  been  withdrawn.  He  afterwards 
learned  this  was  a  mistike,  but,  believing 
that  there  was  no  through  rate,  he  thought 
he  had  better  ship  to  appellant's  local  agent 
at  Pine  Bluff,  and  let  him  reship  on  a  com- 
bination of  local  rates,  rather  than  ship  di- 
rect to  McNeil  on  the  St  Louis  Southwest- 
em  Railway  where  he  had  no  one  to  make 
resblpment  over  appellee's  line  from  there  to 
Magnolia.  Pine  Bluff  is  a  city  on  the  St. 
Lonls  Southwestern  Railway,  between  Cairo 
and  McNeil. 

1.  Appellee  argues  that  the  evidence  of 
the  railroad  commission  rate  clerk  was  In- 
competent because  It  was  shown  by  the 
imsldent  and  auditor  of  the  company  that 
the  financial  statement  furnished  the  Rail- 
road Commission  by  the  former  auditor  was 
not  correct  and  showed  a  surplus,  when  It 
should  have  showed  a  deficit  The  former 
report  was  duly  verified  by  proper  oflieers 
of  the  company,  and  was  made  pursuant  to 


law,  and  was  a  competent  basis  from  which 
to  make  estimate  on  proper  compensation  in 
rates,  and  was  furnished  for  that  purpose 
It  was  open  to  appellee  to  show  errors  in 
it  but  that  did  not  destroy  the  admissibility 
of  testimony  based  upon  it  unless  the  testi- 
mony against  it  was  uncontradicted,  reason- 
able, and  consistent  in  Itself,  not  weakened 
by  cross-examination,  nor  its  credibility  im- 
peached. If  within  the  latter  category,  then 
the  jury  could  not  arbitrarily  disregard  it 
The  testimony  against  the  report  was  not  of 
such  a  character  that  it  would  have  been  an 
arbitrary  and  unwarranted  action  on  part  of 
the  Jury  to  have  disregarded  it  The  rate 
clerk  did  not  base  his  testimony  entirely 
upon  the  financial  statement,  although  it 
was  one  of  the  controlling  factors.  An  at- 
tack is  made  upon  the  testIm<M>y'of  the  for- 
mer superintendent  of  appellant  company. 
His  testimony  as  to  rates  has  heretofore 
been  mentioned.  He  properly  qualified  him- 
self as  an  expert  to  testify  on  the  subject 
within  the  rules  governing  the  qualification 
of  experts.  1  Wigmore  on  Bvldence,  {  656; 
5  Bnc.  of  Bvldence.  pp.  617,  699;  Railway  v. 
Brace,  56  Ark.  65,  17  S.  W.  863.  The  ex- 
pert's evidence  of  a  reasonable  rate,  based 
on  special  knowledge  of  rates  under  similar 
conditions,  was  properly  admissible,  al- 
though he  did  not  have  knowledge  of  the 
financial  condition  of  the  road  and  cost  of 
transportation  on  this  line,  for  a  reasonable 
compensation  is  usually  determined  by  usage 
or  the  amount  commonly  or  customarily 
paid  for  like  services  under  similar  condi- 
tions. Johnson  v.  P.  &  P.  Ry.  Co..  16  Fla. 
623,  26  Am.  Rep.  731;  L.  H.  &  St  L.  Ry.  v. 
Wilson  and.  Sup.)  21  N.  H.  341,  4  L.  R.  A. 
244;  4  Elliott  on  Railroads,  {  1560;  Hutchin- 
son on  Carriers,  S  447;  Ray  on  Neg.  of  Imp. 
Duties  Freight  Carriei-s,  p.  846.  See,  also, 
2  Elliott  on  Railroads,  H  692,  663.  The  evi- 
dence of  through  rates  and  the  division 
thereof  on  both  ends  of  appellee  line  was  al- 
so admissible.  It  would  be  fair  to  deduce 
therefrom  that  the  appellee  would  not  agree 
to  maintain  rates  which  w«re  not  fair  and 
compensatory  to  itself,  as  well  as  reasonable 
for  the  services  rendered.  Of  course,  none 
of  these  matt««  were  controlling,  and  it 
was  open  to  appellee  to  remove  them  by  a 
weight  of  evidence  or  explain  them,  bnt 
the  facts  adduced  were  competent  and  suf- 
ficient to  go  to  a  Jnry  as  tending  to  prove 
the  matters  charged,  and  the  case  should 
have  been  sent  to  the  jury  unless  the  matters 
urged  by  appellee  presented  legal  obstacles. 
2.  Appellee  says  that  appellant's  action 
was  based  on  state  statutes  regulating  freight 
rates  for  interstate  shipments,  and  that  Con- 
gress has  by  statute  covered  the  same  field, 
and  hence  it  cannot  be  malntarned.  If  this 
is  a  statutory  action,  the  proposition  is  cor- 
rect Railway  v.  Hefley,  168  U.  S.  08,  16 
Sup.  Ct  802,  39  L.  Ed.  910;  T.  &  P.  Ry. 
V.  Mugg,  202  D.  S.  242,  26  Sup.  Ct  628,  50  L. 
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Ed.  1011;  SpraUIn  ▼.  Railway,  76  Ark.  82, 
88  S.  W.  836.  Originally  this  actlcm  was 
brought  for  oTcrcharge,  penalty,  and  attor- 
ney's fees,  and  It  may  fairly  be  Inferred  that 
the  pleader  was  basing  bis  action  upon  sec- 
tKMis  6730,  6733,  and  6621,  Klrby's  Dig.  The 
penalty  feature  (section  6733)  was  stricken 
out  and  an  amended  complaint  filed  which 
seems  to  be  In  the  language  of,  and  pursuant 
to,  sections  6730  and  6621,  supra.  It  Is  con- 
ceded by  appellant  that  under  the  decision  In 
Porter  v.  Railway  (Ark.)  05  8.  W.  463,  the 
tacts  in  this  case  make  the  shipments  In  ques- 
tion Interstate  transactions,  and  they  will  be 
so  treated.  That  decision  was  rendered  after 
the  trial  of  that  case.  "Reasonable  and  just" 
rates  are  a  subject  of  legislation  in  section  1 
of  Interstate  Commerce  Act  Feb.  4,  1887,  a 
104,  24  Stat  379  [U.  S.  Comp.  St  1901,  p. 
S154],  and  therefore  the  subject-matter  of 
section  6730,  Klrby's  Dig.,  Is  covered  by  the 
congressional  legislation,  and  the  state  stat- 
ute Is  ousted'  from  applying  to  interstate 
transactions.  Appellee  contends  that  this 
ends  the  case,  ana  so  It  does  unless  the  comr 
plaint  and  facts  adduced  to  support  it  can 
be  sustained  as  a  good  common-law  action. 
Section  22  of  said  interstate  commerce  act 
provides:  "And  nothing  in  this  act  contained 
shall  in  any  way  abridge  or  alter  the  reme- 
llea  now  existing  at  common  law  or  by  stat- 
ite,  but  the  provisions  of  this  act  are  in  ad- 
dition to  such  remedies."  Act  Feb.  4,  1887, 
f.  104,  24  Stat  387  [3  U.  S.  Comp.  St  1901, 
t>.  8171].  At  common  law  the  carrier  could 
charge  reasonable  remuneration  for  the  ser- 
vices performed,  and  no  mcM'e.  The  reason- 
ableness of  the  charge  is  determined  by  slmi- 
•ar  services  under  like  condition,  the  cost 
of  service,  fair  compensation  for  capital  In- 
zested,  and  the  manifold  elements  entering 
into  It  wblcli  make  rate  making  one  of  the 
problems  of  the  age.  The  counnon  law  went 
no  further  in  this  regard  than  to  demand 
that  the  charge  be  a  reasonable  and  fair  one. 
Johnson  t.  P.  &  P.  Ry.,  16  Fla.  623,  26  Am. 
Rep.  731;  Hutchinson  <m  Carriers,  j  447;  4 
Elliott  on  Railroads,  S  1660;  Ray  on  Freight 
Carriers,  p.  846.  It  follows  that  section  6730^ 
Klrby's  Dig.,  Is  but  declaratory  of  the  comr 
mon  law,  and  a  complaint  good  under  one  Is 
good  under  the  other.  Is  there  a  common  law 
"in  interstate  transactions"?  Let  Mr.  Justice 
Brewer  answer  It:  "There  Is  no  body  of  fed- 
eral common  law  separate  and  distinct  from 
the  conmon  law  existing  In  the  several  states 
in  the  sense  that  there  is  a  body  of  statute 
law  enacted  by  Congress  separate  and  dis- 
tinct from  the  body  of  statute  law  enacted 
by  the  several  states.  But  it  Is  an  entirely  dif- 
ferent thing  to  hold  that  there  is  no  common 
law  in  force  generally  throughout  the  United 
States  and  that  the  countless  multitude  of 
Interstate  commercial  transactions  are  sub- 
ject to  no  rules  and  burdened  by  no  restric- 
tions other  than  those  expressed  in  the  stat- 
ates  of  Congress.  *  *  •  Can  It  be  that 
the  great  multitude  of  interstate  commercial 


transactions  are  freed  from  the  burdens  cre- 
ated by  the  common  law,  •  •  •  and  are 
subject  to  no  rule  except  that  to  be  found  in 
the  statutes  of  Congresif?  We  are  clearly  of 
opinion  that  this  cannot  be  so,  and  that  the 
principles  of  the  common  law  are  (q)eratlTe 
upon  all  Interstate  commercial  transactions 
except  so  far  as  they  are  modified  by  con- 
gressional enactment"  W.  U.  Tel.  Co.  v. 
Call.  Pub.  Co.,  181  U.  S.  02,  21  Sup.  Ct  661, 
45  li.  Ed.  766.  See,  also,  Judson  on  Inter- 
state Commerce,  S  66. 

Appellee  insists  that  a  suit  to  enforce  a 
commou-law  right  growing  out  of  an  interstate 
shipment  is  a  matter  of  primary  and  exclu- 
sive jurisdiction  in  federal  courts,  and  cites 
to  sustain  that  position  a  decision  by  Judge 
Orosscup.  Swift  V.  Railroads  (G  G)  68  Fed. 
868,  decided  in  1803.  This  decision  is  bot- 
tomed on  the  proposition  that  the  common- 
law  rule  forbidding  common  carriers  from 
exacting  unreasonable  charges  does  not  apply 
to  interstate  transactions,  and  that  such  an 
action  is  purely  one  based  on  the  intarstate 
commerce  act.  If  Judge  Grosscup's  premise 
was  right  his  conclusion  would  be  sound,  tor 
the  jurisdiction  to  enforce  statutory  rights 
conferred  by  the  interstate  commerce  act  of 
1887  is  conferred  on  United  States  courts  by 
section  8  of  said  act  (24  Stat  382  [3  U.  S. 
Comp.  St  1901,  p.  3159]).  But  Judge  Gross- 
cup's  premise  was  wnxig  and  directly  in  op- 
position to  the  principles  announced  eight 
years  later  in  the  decision  quoted  from.  The 
'court  is  unable  to  see  any  reason  why  the 
state  courts  may  not  entertain  jurisdiction  of 
a  suit  based  on  common-law  rights  flowing 
from  an  Interstate  shipment  when  Congress 
has  expressly  declared  that  such  remedies  are 
not  ousted  by  the  legislation  on  the  subject 
of  Interstate  commerce,  but  that  such  legis- 
lation is  in  addition  to  existing  commourlaw 
remedies.  Qhlef  Justice  Conner  for  the  Court 
of  Civil  Appeals  In  Texas  so  fully  and  comr 
pletely  reasoned  out  In  principle  and  on  au- 
thority the  soundness  of  this  position  that 
he  left  nothing  further  to  be  said  on  it  Abi- 
lene Cotton  OH  Co.  V.  T.  &  P.  R,  Co.  (Tex. 
Civ.  App.)  85  S.  W.  1052, 1053,  and  same  case 
in  60  Cent  Law  J.  468,  where  an  Interesting 
note  is  found.  Appellant  was  entitled  to  go 
to  the  jury  with  its  case. 

Reversed  and  remanded. 


GRAT  et  al.  v.  GRAY  et  tl. 

(Supreme  Court  of  Arkansas;     Nov.  28,  1906.) 

Appbai.  —  Triai,  De  Novo  —  Cua.vceiajOr's 

Finding— Evidence. 
While  the  chancellor's  finding  on  an  issue 
of  a  grantor's  mental  capacity  In  a  salt  to 
set  aside  a  deed  has  persuasive  authority  on 
appeal,  the  case  being  triable  de  novo,  the  issue 
must  t>e  determined  on  the  weight  of  tiie  testi- 
mony. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
VOL  3.  Appeal  and  Error,  fg  304S,  3647.  3970.] 
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Ajtpeal  from  Greene  Chancery  Court;  Ed- 
ward'D.  Bobertson,  Chancellor. 

Action  by  W.  T.  Gray  and  others  against 
William  Gray  and  others.  From  a  Judg- 
ment In  faror  of  defendants,  the  plaintiffs 
appeaL     Reversed,   with  directions. 

B.  H.  Crowley  and  W.  S.  Lnna,  for  appel- 
lintL    J.  D.  Block,  for  appellees. 

HILIa,  O.  J.  This  appeal  questions  the 
correctness  of  a  decision  of  the  chancery 
oonrt  holding  that  Daniel  Gray  possessed 
nifflcient  mental  capacity  to  execute  a  deed 
to  his  son,  F.  M,Jgray,  on  May  19,  1898, 
about  two  years  prio^*^  bis  death. 

The  issue  depends  wholly  upon  a  qnestion 
of  fact  determinable  from  a  preponderance 
of  the  evidence,  as  this  is  a  trial  de  novo. 
As  stated  in  Bogglanna  v.  Anderson,  94  S. 
W.  51,  the  chancellor's  finding  has  persuasive 
authority  In  such  conflicts,  but  the  matter 
must  be  settled  on  the  weight  of  the  testi- 
mony. The  court  is  of  opinion  that  the 
weight  of  the  evidence  is  against  the  mental 
capacity  of  Daniel  Gray  at  the  time  he  exe- 
cuted the  deed  In  qnestion.  A  larger  number 
of  witnesses  sustain  this  view  than  the  oth- 
er, but  what  is  weightier  than  the  number  of 
th»  witnesses  is  the  fact  that  of  those  most 
Intimately  associated  with  him  and  whose 
opportunities  were  best  a  preponderance  is 
against  his  sanity,  and  they  detail  conduct 
totally  inconsistent  with  mental  capacity  snf- 
fldeat  to  make  the  deed.  It  is  true  that 
many  witnesses  well  sustain  his  capacity, 
and  it  is  also  true  that  some  of  appellants' 
witnesses  direct  their  evidence  to  matters 
after  the  execution  of  the  deed  In  controver- 
sy, but  the  court  Is  convinced  that  the  pre- 
ponderance Is  against  his  sanity  at  the  time 
of  the  execution  of  the  deed. 

Judgment  reversed,  with  directions  to  en- 
ter a  decree  In  conformity  hereto. 

McCUijIX>CH,  J.,  nonpartlclpatlng. 


WHITE  et  al.  v.  STATE. 
(Supreme  Oonrt  of  Arkansas.     Nov.  26,  1900.) 

1.  IRTOZICATIIIO   LrlQUOBS  —  SSIZTTBB  —  DB- 

■ncucnoN   or    LiIQUOb— Pbockkdihos— Ap- 

VKM.  BY  State. 

A  proceeding  by  the  state,  before  a  justice 
of  the  peace,  for  the  seizure  and  destruction  of 
liquor  allied  to  be  kept  in  a  prohibited  district 
for  sale^^as  anthorised  by  Act  Feb.  13,  1899 
(Act*  1899,  p.  11),  is  a  dvil  proceeding,  and 
hence  the  state  is  entitled  to  appeal  from  an 
adveiae  judgment  of  the  justice,  under  Kirby's 
Dig.  i  4665,  providing  that  any  person  aggrieved 
t)7  a  jostice  s  judgment,  except  a  jndgment  of 
dismissal  for  want  of  prosecution,  may  appeal 
therefrom  to  the  circuit  court. 

IBM.  Note. — For  cases  in  point,  see  Gent  Dig. 
VOL  29,  Intoxicating  Liquors,  {  864.] 

2.  Sahs— OoNnjoTiRo  Evidence— F'mDiNos. 

Where,  in  a  proceeding  for  the  destruction 
of  liquor  alleged  to  have  been  kept  in  a  pro- 
hibited district  for  sale,  it  was  admitted  chat 
the  whisky  was  found  and  kept  in  a  prohibited 


district,  and  the  evidence  waa  conflicting  as  t» 
the  purpose  for  which  It  was  kept,  there  ^as 
sufficient  evidence  to  sustain  a  finding  that  it 
was  kept  for  sale.  In  violation  of  Act  Fab.  18, 
1899  (AcU  1899,  p.  11). 

Appeal  from  Circuit  Ckmrt,  Arkansas  CJoob- 
ty;  George  M.  Cihapline,  Judge. 

FroceedtaigB  by  the  state  for  the  confiscation 
and  destruction  of  liquor,  In  which  John 
White  and  others  appeared  as  claim.ants. 
A  justice's  judgment  In  favor  of  clalmant» 
was  reversed  on  appeal  to  the  circuit  court, 
and  claimants  appeal.    Af&rmed. 

W.  B.  Sorrells  and  D.  B.  Tucker,  for  ap- 
pellants. Robt  L.  Rogers,  Atty.  Gen.  (Jno. 
F.  Park,  of  counsel),  for  the  State. 

BATTLE,  J.  This  Is  a  proceeding  Instl- 
tated  before  a  Justice  of  the  peace,  and  taken 
by  an  appeal  to  the  Arkansas  circuit  court, 
under  an  act  entitled  "An  act  to  suppress 
the  illegal  sale  of  liquors  and  to  destroy  the 
same  when  found  in  prohibited  districts," 
approved  February  IS,  1899.  Acts  1899,  p. 
11.  A  barrel  of  wbisky,  containing  45  gal- 
lons, and  83  pints  in  bottles  or  flasks,  were 
seized  by  the  sheriff  of  Arkansas  county. 
They  were  found  in  tbe  possession  of  John 
La  CottB,  in  a  prohibited  district,  and  were 
alleged  to  be  kept  to  be  sold  therein  contrary 
to  law.  Notice  was  given  to  La  Cotts  that 
an  application  would  be  made  on  the  Ist 
of  August,  1906,  to  J.  M.  Rasco,  a  justice 
of  peace  of  Arkansas  county,  for  an  order 
to  destroy  the  same  on  the  ground  they 
had  been  shipped  into  the  district  to  be  sold 
contrary  to  law.  John  White  and  11  others 
appeared  before  the  justice  and  claimed  the 
whisky,  and  alleged  that  it  was  kept  for 
their  "individual  use  and  was  not  intended 
for  sale  or  to  be  given  away."  In  the  justice 
court  the  claimants  recovered  Judgment,  but, 
on  appeal  to  the  circuit  court  after  a  trial. 
Judgment  was  rendered,  condemning  the 
whisky  to  be  destroyed,  and  claimants  ap- 
pealed. 

Appellants  contend  that  no  appeal  could 
be  taken  from  the  Justice  of  the  peace;  the 
proceeding  being  criminal.  The  contention 
is  not  tenable.  In  Kirkland  v.  State,  72  Ark. 
171,  78  S.  W.  770,  65  L.  B.  A.  76.  106  Am. 
St.  Rq>.  25,  it  was  held  "that  the  proceeding 
prescribed  by  the  act  of  February  13,  1899, 
is  civil,  and  that  a  preponderance  of  the 
evidence  Is  sufficient  to  sustain  it"  The 
Constltutton  of  the  state  provides  that  "ap- 
peals may  be  taken  from  the  final  judgments 
of  the  justices  of  the  peace  to  the  circuit 
courts  under  such  regulations  as  are  now. 
or  may  be,  provided  by  law."  Article  7,  J 
42.  And  the  statute  provides:  "Any  person 
aggrieved  by  any  Judgment  rendered  by  a 
Justice  of  the  peace,  except  a  judgment  of 
dismissal  for  want  of  prosecution,  may  In 
person  or  by  his  agent,  take  hl^  appeal  there- 
from to  the  circuit  conrt"  Kirby's  Dig.  ( 
4666.    So  an  appeal  lay  from  the  judgment 
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•f  the  Justice  of  the  peace  to  the  circuit 
court 

Appellants  argue  that  the  evidence  adduced 
In  the  trial  was  not  sufficient  to  sustain 
the  findings  and  Judgment  of  the  circuit 
court.  The  whisky  was  found  and  kept  In  a 
prohibited  district  There  Is  no  controversy 
as  to  that  fact  As  to  the  purpose  for  which 
It  was  kept  the  evidence  Is  conflicting.  There 
was  'sufficient  evidence  to  sustain  the  find- 
ing of  the  court  that  it  was  kept  to  be  sold 
in  the  district  contrary  to  law. 

Judgment  affirmed. 


MBBK8  V.  STATE. 
{Supreme  Court  of  Arkansas.     Nov.  2S,  1906.) 

1.  OONBTrrtTTIONAI,  LAW— Pbbsonai.  Libebtt 
— lUPKISONMENT  FOB  CONTEMPT. 

Where  a  partjr  to  a  suit  fails  to  comply 
with  a  decree  requiring  him  to  make  payment 
of  specific  funds  in  his  possession,  the  contempt 
may  be  punished  by  imprisonment;  the  im- 
prisonment being  for  the  contempt,  and  not  for 
a  debt,  within  Const  1874,  art  2,  |  16,  for- 
bidding imprisonment  for  debt 

[Bid.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  i  151^.] 

2.  SAMB— DlSOBEDTENCK  OF   OBDEB. 

Failure  to  comply  with  a  decree  requiring 
a  par^  to  make  payment  of  funds  in  his  hands 
was  a  contempt,  though  the  decree  was  er- 
roneous. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Contempt  f§  63-66.] 

3.  APFEAIi— SUFEBSEDEAS — OpeBATION   OF  AP- 
PEAL. 

An  appeal  from  a  decree  in  chancery  does 
not  stay  proceedings  nnder  the  decree  until  the 
same  has  been  superseded  in  the  manner  pro- 
vided by  law. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  E}rror,  St  2217,  2222,  2223.] 

4.  Contempt— DisoBEniENCB  of  Obder. 

Where,  in  a  suit  against  the  members  of 
a  firm,  the  court  found  that  a  certain  sum  was 
in  the  possession  of  defendants,  and  they  were 
ordered  to  pay  it  to  plaintiff,  on  proceedings 
against  one  of  the  partners  for  contempt  because 
of  a  failure  to  make  the  payment  as  ordered, 
the  fact  that  such  partner  had  delivered  the 
money  to  the  other  partner  with  instructions 
to  make  the  proper  payment  but  that  the  other 
partner  had  disooeyed  and  fled  the  county,  was 
a  good  excuse. 

5.  Appeal  —  PBESUMPnons  —  Bvidenob  to 
Sustain  Findings. 

Where,  on  appeal  from  an  order  adjudging 
one  to  be  in  contempt  the  order  recites  that  the 
matter  was  heard  on  oral  testimony.  In  the  ab- 
sence of  the  testimony,  it  mnst  be  presumed 
that  It  sustained  the  finding. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  K  8673-3678.] 

6.  Same— Man  NEB  of  Bbinqino  up  Evidence. 

On  appeal  from  an  order  finding  appellant 
guilty  of  a  contempt  not  committed  in  the 
presence  of  the  court,  the  oral  testimony  given 
on  the  contempt  proceedings  could  only  be 
brought  np  by  embodying  the  evidence  In  the 
record,  or  In  a  bill  of  exceptions  certified  by  the 
chancellor,  or  by  reducing  it  to  writing  at  the 
time  and  filing  toe  same  as  a  part  of  the  record. 
[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  Sf  2367,  2483-2444.] 

Certiorari  to  Polk  Chancery  Court;  James 
D.  Shaver,  Chancellor. 


Petition  by  W.  M.  Meefes  for  certiorari  to 
review  the  proceedings  of  the  chancery  court 
of  Polk  county,  wherein  he  was  adjudged  In 
c<m tempt  for  falling  to  obey  the  final  decree 
In  a  suit  by  the  Ferguson  Lumber  Company 
against  petitioner  and  another.  Petition  de- 
nied. 

J.  I.  Alley,  for  plalntlft.  Robt  L.  Bogers, 
Atty.  Oen.,  for  the  Stateu 

McCTTLLOCH,  J.  The  petitioner,  W.  M. 
Meeks,  seeks  to  have  this  court  review,  on 
certiorari,  the  proceedings  of  the  chancery 
court  of  Polk  county,  wherein  he  was  adjudg- 
ed to  be  in  contempt  of  said  court  for  failure 
to  obey  its  final  decree  in  a  cause  in  which 
he  was  a  party. 

The  Ferguson  Lumber  Company  brought 
suit  In  said  court  against  Standrldge  & 
Meeka,  a  partnership  composed  of  petitioner 
and  S.  L.  Standrldge,  and  also  against  the 
Walker  Lumber  Company,  to  recover  of  Stand- 
rldge &  Meeks  the  sum  of  $1,281.06  debt  and 
to  have  a  lien  declared  In  favor  of  the  plaln- 
tifCs  on  a  lot  of  lumber  which  said  Stand- 
rldge &  Meeks  had  manufactured  for  the 
plaintlfFs,  but  which  had.  as  was  alleged,  been 
wrongfully  sold  to  the  Walker  Lumber  Conk- 
pany.  The  court  rendered  a  final  decree  In 
the  cause  In  favor  of  the  plaintlfTs  against 
Standrldge  &  Meeks  for  recovoy  of  the 
amount  of  the  debt,  but  found  that  the 
Walker  Lumber  Company  was  an  Innocent 
purchaser  of  the  lumber  wittiout  notice  of 
the  plaintlfTs  rights  therein.  The  court  fur- 
ther found  that  of  the  purchase  price  inld 
by  the  Walker  Lumber  Company  for  the 
lumber  Standrldge  &  Medis  had  the  sum  of 
$287  In  their  possession  at  the  time  of  the 
final  hearing,  and  ordered  them  to  pay 
said  sum  over  to  plaintiff  within  10  days, 
to  be  credited  on  said  debt  Standrldge  & 
Meeks  prayed  and  obtained  an  appeal  to  this 
court  They  failed  to  comply  with  the  decree 
of  the  court  with  reference  to  the  payment 
of  said  sum  of  $287,  and  the  petitioner, 
Me^s  (Standrldge  not  being  found),  was 
cited  to  appear  and  show  cause  why  he 
should  not  be  punished  for  contempt  in  fall- 
ing to  obey  the  orders  of  the  court  On  the 
return  day  of  the  citation  the  petitioner  ap- 
peared, and  on  hearing  of  the  matter  he  was 
adjudged  to  be  in  contempt  of  the  court,  and 
committed  to  Jail  until  he  should  purge  him- 
self of  the  contempt,  or  until  the  further  or- 
ders of  the  court. 

It  Is  first  contended  on  ttehalf  of  the  peti- 
tioner that  Imprisonment  fOr  debt  in  a  civil 
action  is  the  effect  of  the  order  of  commit- 
ment and  that  this  is  forbidden  by  the 
Constitution.  Article  2,  {  16,  Const  1874. 
There  are  some  courts  which  hold,  in  view 
of  constitutional  provlBlons  forbidding  im- 
prisonment for  debt,  that  disobedience  of  an 
order  for  payment  of  money  under  a  Judg- 
ment or  decree  cannot  be  punished  as  a  con- 
tempt; but,  according  to  the  decided  weight 
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of  antbcrlty,  an  order  directing  the  payment 
of  apeclflc  funds  adjudged  to  be  in  the  pos- 
session or  control  of  the  person  at  the  time  of 
the  trial  may  be  enforced  by  contempt  pro- 
ceeding, and  punisliment  may  be  Inflicted  for 
disobedience  of  the  order.  State  v.  Becht,  23 
Mhm.  411 ;  In  re  Milbum,  69  Wig.  24,  17  K. 
W.  965 ;  Leach  ▼.  Peabody,  68  Vt  4S5,  2  Atl. 
737;  Ellienberry  t.  Edwards,  67  Iowa,  619, 
25  N.  W.  832,  56  Am.  Eep.  360;  Pritchard  v. 
Pritchard,  18  Ont  173;  Ex  parte  Cohn,  56 
Cai.  193.  In  <»ie  of  the  cases  cited  aboye 
the  Supreme  Court  of  Minnesota  said:  "In 
the  case  at  bar  the  imprisonment  is  for  the 
contempt  In  refusing  to  obey  an  order  of  the 
court  It  Is  true  that  the'  order  relates  to 
the  debt  evidenced  by  the  judgment  against 
the  estate ;  but  this  in  no  way  alters  the  fact 
tliat  the  imprisonment  is  for  the  contempt, 
not  for  the  debt  And  the  contempt  does  not 
consist  In  the  relator's  neglect  or  refusal  to 
pay  the  debt  but  in  bis  disobedience  of  the 
order  directing  him  to  hand  over  certain  prop- 
erty to  the  recelTer.  The  fact  that  the  proi)- 
erty  In  question  Is  to  be  handed  over  for  the 
purpose  of  being  applied  to  the  payment  of 
the  Judgment  is  In  no  way  Important  The 
commitment  Is,  ueTertheiess,  In  no  proper 
sense  Imprisonment  for  d^t"  The  Supreme 
Court  of  Wisconsin,  In  the  Mlibnm  Case, 
supra,  said:  "The  attempt  to  conceal  and 
keep  from  the  receiver  money  and  chosea  in 
action  thus  ordered  to  be  delivered  up,  and 
apon  which  the  creditor,  by  such  equitable 
levy,  had  procured  such  equitable  lien,  was 
not  only  a  fraud  upon  the  rights  of  the  cred- 
itor, but  a  contempt  for  the  authority  of  the 
Judge.  The  mere  fact  that  the  contempt  was 
in  proceedings  supplementary  to  a  Judgment 
founded  upon  a  contract  did  not  make  It  any 
the  less  a  contempt,  nor  prevent  Its  being 
punished  as  such." 

It  may  be  that  the  decree  of  the  court  find- 
ing the  specific  funds  arising  from  sale  of 
the  lumber  to  be  in  the  hands  of  petitioner 
and  his  cojmrtners  and  directing  them  to  pay 
it  over  to  the  plaintlfT  In  that  suit  was  er- 
roneous. We  do  not  know.  We  are  not  re- 
viewing tliat  proceeding  now,  and  have  not 
before  us  the  evidence  upon  which  the  chan- 
cellor based  his  decree.  The  court  had  Juris- 
diction to  render  such  a  decree,  and  the  fact 
that  It  was  erroneous  would  not  excuse  dis- 
obedience on  the*  part  of  those  who  were 
iMnmd  by  its  terms  until  reversed.  Russell  v. 
Hobr^Weli  Lumber  Co.,  102  Oa.  563,  29  S. 
W.  271 ;  Tolman  v.  Jones,  114  III.  147,  28  N. 
B.  4M;  Joiklns  t.  State^  C9  Neb.  68,  80  N. 


W.  268;  Forrest  t.  Price,  S2  N.  J.  Eq.  16,  29 
Atl.  215;  Yanvabry  v.  Staton,  88  Tenn.  334, 
12  &  W.  78&  Nor  does  the  fact  tiiat  the  de- 
cree has  been  appealed  from  excuse  disobedi- 
ence imtil  the  same  has  been  superseded  in 
the  manner  provided  by  law.  The  appeal 
alone  does  not  stay  proceedings  under  the 
decree,  and,  as  long  as  the  decree  remains  In 
force.  Its  terms  must  be  obeyed. 

It  is  also  contended  that  the  order  to  pay 
over  the  money  within  10  days  curtailed  the 
period  of  one  year  given  by  statute  for  tak- 
ing an  appeal.  The  decree  was  not  super- 
seded daring  the  time  given  for  taking  an 
appeal,  and  the  pendraicy  of  the  right  of  ap- 
peal did  not  stay  the  enforcement  of  the  de- 
cree. The  enforcement  can,  at  any  time,  ba 
superseded  by  giving  bond  as  provided  by 
law.  The  petitioner  appeared  In  response  to 
the  citation  and  filed  his  response,  setting 
forth,  am<»ig  other  grounds  for  his  failure 
to  obey  the  order  of  court  a  statement  that 
he  had,  within  10  days  after  the  date  of  the 
decree,  delivered  the  money  In  question  to  his 
partner,  Standridge,  with  directions  to  take  it 
to  Mena,  the  county  seat  and  pay  it  Into  the 
registry  of  the  court  but  that  said  Standridge 
had  disobeyed  said  direction  and  fled  the 
country.  This  response  set  forth  a  good  ex- 
cuse for  failure  to  pay  over  the  money ;  but 
we  have  no  evidence  before  us  to  substantiate 
the  piea.  The  order  of  the  court  adjudging 
petitioner  to  t)e  in  contempt  and  committing 
him  to  Jail  recites  that  the  matter  was  beard 
upon  oral  testimony,  but  that  testimony  Is 
not  brought  before  us  for  our  consideration, 
and  we  must  presume  that  it  sustained  the 
finding  of  the  chancellor.  Casteel  v.  Casteel; 
38  Ark.  477.  It  Is  true  there  appears  in  the 
transcript  what  purports  to  be  the  testimony 
of  the  petitioner  and  another  witness  intro- 
duced by  him,  which  the  clerk  certifies  to  be 
the  substance  of  the  evidence  as  he  remembers 
It  This  is  not  the  way  to  bring  oral  testi- 
mony upon  the  record  In  a  chancery  case.  It 
can  I>e  done  only  by  emt>odying  the  evidence 
in  the  decree  or  In  bill  of  exceptions  certified 
by  the  chancellor  or  by  reducing  it  to  writing 
at  the  Ume  and  filing  same  as  a  part  of  the 
record.  This  rule  applies  to  contempt  pro- 
ceedings, except  in  cases  where  the  acts  con- 
stituting the  contempt  occur  In  the  presence 
of  the  court,  in  which  case  the  facts  should 
be  set  out  In  the  Judgment  She  parte  Davles, 
73  Ark.  358,  84  S.  W.  633. 

No  enoT  appearing  in  the  record,  the 
prayer  of  the  petltlcm  Is  denied,  and  the  Judg- 
meat  is  affirmed. 
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NIXON  et  tl.  ▼.  MAl^ONH  et  at  MTTTUAIi 
BBINEFIT  LIFE  INS.  CO.  v.  SAME.  MU- 
TUAL LIFE  INS.  CO.  OF  NEW  YOKK  v. 
SAME.  NIXON  et  al.  v.  NEW  TOBK  LIFE 
INS.  CO. 

(Supreme  Court  of  Texas.    Dec  18,  1906.) 

1.  Yknue  — BuiDEHOK   Of  Parties  — Pbivi- 

LKQE8  or  DEFBK  DANTE. 

Rev.  St  189S,  art.  1104,  {  9,  ptOTides  that, 
where  the  foandaUon  of  the  snit  la  a  crime  or 
trespass  for  which  a  dvil  action  will  He,  the 
suit  maj  be  brought  in  the  county  where  the 
act  was  committed.  Article  1248  provides  that 
where,  in  any  suit,  defendant  shall  die  before 
verdiot,  if  the  cause  of  action  surTlves,  the 
suit  shall  not  abate,  but,  on  suggestion  of  death 
being  entered  of  record,  the  suit  may  proceed 
against  the  executor,,  administrator,  or  heir. 
Held  that,  where,  after  the  conunenoement  of 
an  action  by  the  widow,  children,  and  parents 
of  a  decedent  for  the  wrongful  killing  of  de- 
cedent, in  the  county  where  the  action  was 
brought,  defendant  died,  the  legal  representa- 
tives  of  defendant  might  be  brought  into  the 
action  in  that  county,  irrespectiTe  of  the  county 
of  their  residence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Venue,  {  34.] 

2.  Appeal  and  Ebbob— Motion  tob  Rehsab- 

ING— NROCSaiT*. 

Rev.  St  J885,  art.  1030,  provides  that 
any  party  desiring  a  rehearing  of  any  matter 
determined  by  the  Court  of  Civil  Appeals  may 
file  a  motion  for  a  rehearing  within  a  specified 
time,  and  Supreme  Court  rule  1  requires  a 
motion  for  a  rehearing  to  be  filed  in  the  Court 
of  Civil  Appeals  and  overruled  before  applying 
for  a  writ  of  error.  Plaintiff  sought  to  sub- 
ject the  proceeds  of  certain  insurance  policies 
to  her  claim  against  an  executrix,  and  made  the 
insurance  companies  defendants,  and,  in  their 
answers,  they  sought  to  require  the  plaintiff  and 
executrix  to  interplead.  The  N.  Company,  one 
of  defendants,  brought  a  separate  action  of  in- 
terpleader. The  N.  Company  appealed  to  the 
Court  of  Civil  Appeals  from  a  judgment  dis- 
missing its  petition,  and  the  executrix  and  the 
other  companies  each  appealed  on  a  separate 
transcript,  the  trial  court  having  denied  the 
right  to  interplead  and  a  jud^eni  having  been 
rendered  against  the  executrix.  In  the  Court 
of  CSvil  Appeals,  the  causes,  save  that  of  the 
N.  Company,  were  consolidated  on  a  motion  for 
rehearing  filed  by  the  executrix,  and  it  was  held 
that  the  right  of  interpleader  existed.  In  the 
consolidated  case,  a  writ  of  error  was  taken 
ont  by  the  execntrlx,  as  well  as  in  the  case 
of  the  N.  Companv.  Held,  that  a  motion  by 
such  company  to  oismiss  the  writ  of  error  on 
the  ground  that  no  motion  for  rehearing  had 
been  filed  in  the  cause  was  without  merit,  the 
filing  of  a  moti(»i  for  a  rehearing  not  being  es- 
sential to  the  jurisdiction  of  the  Supreme  Court, 
and  the  object  of  the  rule  being  merely  to  give 
the  Court  of  CSvil  Appeals  an  opi>ortnnity  to 
correct  any  errors  in  disposing  of  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {$  1722,  1723.] 

3.  Intebfleadeb  —  Pebsons  Who  mat  be 
Compelled  to  Interplead. 

In  an  action  by  the  widow,  children,  and 
parents  of  a  decedent  for  the  wrongful  killing 
of  decedent  defendant  died,  and  the  suit  was 
continued  against  his  widow,  and  plaintiffs 
sought  to  subject  to  the  payment  of  their  claim 
the  proceeds  of  certain -life  policies,  which  had 
origfnaily  been  payable  to  the  estate  of  the 
deceased  defendant  but  had  been  changed  and 
made  pnyable  to  his  widow.  The  insurance 
companies,  which  were  made  defendants,  filed 
answers  showing  their  liability,  but  alleging 
that  the  diange  of  beneficiary  had  been  made 


under  the  terms  of  the  poUej  withont  any  col- 
lusion on  their  part  or  notice  of  plaintiffs'  claim. 
Held,  that  the  Insnranoe  companies  were  entitied 
to  rebnire  plaintifCa  and  Ui«  widow  to  interplead 
for  the  fund. 
4  Saick— Costs. 

Where  plaintiff  sought  to  subject  to  tbs 
payment  of  ner  claim  tins  proceeds  of  certain 
insurance  policies  and  mode  the  Insurance  com- 
pany a  party  defendant,  and  the  insurance 
company,  by  its  answer,  sought  to  cause  the 
other  parties  to  interplead  for  the  fund,  and 
subsequently  it  commenced  an  independent  ac- 
tion of  interpleader  in  the  same  court,  tha 
same  was  properly  dismissed  with  costs  against 
the  insurance  company. 

5.  Costs— ON  AFPEAir-EzpxRSES  or  Skpabatx 
Tbanscbifts. 

Plaintiff  sought  to  subject  to  her  cUlm 
against  an  executrix  the  proceeds  of  certain 
life  policies,  and  made  the  insurance  companies 
defendants,  and,  in  their  answers,  the  Insurance 
companies  sought  to  compel  the  other  parties 
to  interplead  for  the  fund.  A  demoner  of 
plaintiff  to  the  answers  of  the  insurance  com- 
panies was  sustained  and  thev  were  dismissed 
from  the  action,  and  judgment  rendered  against 
the  executrix,  in  favM  of  plaintiff,  and  the 
executrix  and  each  of  the  insurance  oomi>anies 
appealed  to  the  Court  of  Civil  Appeals,  each 
taking  a  separate  transcript,  and  there  the 
causes  were  consolidated.  Held  that  when  the 
cases  were  consolidated  with  the  main  case,  the 
Conrt  of  Civil  Appeals  should  have  taxed  the 
costs  of  the  transcript  etc,  in  the  Insurance 
company  eases,  against  the  insurance  companies. 

Error  from  Court  of  Olvll  Appeals  of  TtUnl 
Supreme  Judicial  District 

Action  by  Cora  Malone  and  others  against 
S.  M.  Nixon,  revived  after  his  death  In  the 
name  of  Maud  Q.  Nixon  and  others,  and 
separate  action  of  Interpleader  by  the 
New  York  Life  Insurance  Company  against 
Maude  Q.  Nixon  and  others.  A  judgment  of 
the  Court  of  CivU  Appeals  (95  8.  W.  577. 
B85)  reversed  a  judgment  In  favor  of  plain* 
tiff  and  against  defendant  Nixon,  and,  on 
the  separate  appeals  of  the  Mutual  Benefit 
Life  Insurance  Company  and  the  Mutual 
Life  Insurance  Company  of  New  York,  re- 
versed  the  Judgment  in  so  far  as  It  denied 
their  right  to  Interpleader,  and  reversed  a 
Judgment  dismissing  the  petition  of  the  New 
York  Life  Insurance  Company.  Maud  Q. 
Nixon  and  others  bring  error.  The  judgment 
as  to  the  New  York  Life  Insurance  Company 
reversed,  and  otherwise  affirmed. 

A.  B.  Storey,  Hopkins  &  Terrell,  and 
Walton  A  Walton,  for  plaintiffs  In  error  Nix- 
on and  others.  Locke  &  Lodce,  J.  D.  Cren- 
shaw, and  S.  R-  Fisher,  for  defendants  la 
error  Malone  and  others.  S.  R.  Fisher,  for 
defendant  In  error  New  York  Life  Insurance 
Company. 

DUDLEY,  Special  Chief  Justice.  The 
case  as  consolidated  and  the  ludep(.'ndent 
case  will  be  disposed  of  together. 

The  original  suit  was  begun  by  petition 
filed  May  13,  1904,  against  S.  M.  Nixon,  by 
Cora  Malone,  Robert  Malone,  Corlnne  Ma- 
lone, Bessie  Malone,  Willo  Barbee,  and  E. 
N.  Barbee,  who  were  the  widow,  children,, 
and  parents  of  Robert  W.  Malone,  deceased.. 
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The  Bolt  waa  brongbt  to  recover  $50,000  dam- 
tgee  for  the  alleged  wrongful  killing  of  Rob- 
ert W.  Ualone  by  S.  M.  Nixon.  Nixon  ap- 
peared, and  by  way  of  answer  Justified  the 
killing  upon  the  ground  of  self-defenae.  Nix- 
on died  on  or  about  April  4,  1905,  before  the 
trial  of  the  case.  On  April  17,  1005,  the 
plaintlfCs  In  Bald  suit  bavlug  suggested  the 
deatti  of  Nixon,  filed  their  second  amended 
original  petition,  wherein  they  joined  as  de- 
fendant! Maud  Q.  Nixon  and  S.  M.  Nixon, 
Jr.,  the  widow  and  child  of  8.  M.  Nixon,  re- 
spectively, and  three  life  Insurance  com- 
paniee,  to  wit,  the  New  York  Life  Insurance 
Company,  the  Mutual  Benefit  Life  Insurance 
Company,  and  the  Mutual  Life  Insurance 
Company  of  New  York.  In  this  amended  pe- 
tition, aside  from  setting  up  the  facts  upo'j 
which  the  claim  for  damages  was  predicated, 
the  plaintiffs  stated  their  cause  of  action 
against  the  Insurance  company  substantially 
as  they  did  afterwards  in  their  fourth  amend- 
ed original  petition,  upon  which  the  case 
was  tried.  The  insurance  companies  were 
each  duly  dted  to  appear  and  answer  this 
amended  petition  of  April  17,  1905.  On 
September  7,  1905,  the  plaintiffs  filed  a  third 
amended  original  petition  in  substance  the 
same  as  the  second,  save  that  it  set  up  the 
probating  of  the  will  of  S.  M.  Nixon  and  the 
qnalificatlon  of  Maud  Q.  Nixon  as  executrix 
thereof,  and  made  her  a  party  to  the  suit 
In  her  representattve  capacity.  Citation  was 
served  under  this  petition  also.  On  the  eve 
of  trial  the  plaintiffs  filed  a  fourth  amended 
original. petition,  which,  so  far  »a  it  related 
to  the  issues  now  Involved  did  not  differ 
materially  from  Its  predecessor.  The  plaln- 
titTs  alleged  that  Nixon  had  been  served 
with  dtaUon  In  the  suit  on  May  13,  1904, 
and  that  on  May  24,  1904,  with  Intent  to 
binder  and  defraud  the  plaintiffs  in  the  mat- 
ter of  the  collection  of  their  damages,  he 
volnntarlly  conveyed  to  Maud  Q.  Nixon  two 
tracts  of  land  In  Gonzales  county,  Tex.,  con- 
taining about  1,060  acres.  They  further  al- 
leged that,  long  before  his  killing  of  Robert 
W.  Malone,  Nixon  procured  three  policies  of 
hisarance  upon  his  life  in  the  sum  of  $10,000 
each.  In  favor  of  his  estate  issued  by  the  in- 
surance companies  defendants  respectively. 
Aa  to  these  policies  they  allege  that  all  the 
premiums  thereon  were  paid  by  Nixon  out  of 
his  own  property,  and  that,  at  the  time  of  his 
killing  of  Robert  W.  Malone,  the  policies  were 
held  by,  and  were  payable  to,  bis  estate,  and 
that  the  money  to  become  due  thereon  in  case 
of  bis  death  was  subject  to  be  paid  upon  the 
plataitUFs  demand.  They  allege  further, 
that,  after  the  filing  of  this  suit,  Nixon  and 
each  of  the  said  insurance  companies  and 
Maud  Q.  Nixon  entered  into  a  fraudulent 
Kheme  and  agreement  for  the  purpose  of 
hindering  and  delaying  the  plaintiffs  In  the 
collection  of  their  damages,  and  that  In  pur- 
■nance  thereof  they  fraudulently  changed 
the  policies  of  insurance  so  that  they  should 


purport  to  be  payable  to  Maud  Q.  Nixon  and 
8.  M.  Nixon,  Jr.,  instead  of  to  the  estate  of 
S.  M.  Nixon.  The  prayer  was  that  the  plain- 
tiffs have  judgment  for  their  damages,  and 
that  the  conveyance  of  the  land  and  the  as- 
signments of,  or  changes  of  beneficiaries  of, 
the  policies  of  insurance  be  annulled,  and 
the  land  be  subjected  to  the  payment  of  their 
judgment,  and  each  of  the  insurance  com- 
panies be  required  to  pay  Into  the  registry 
of  the  district  court  of  Caldwell  county  all 
mon^  due  upon  Its  policy,  so  that  the  same 
might  be  applied  to  the  satisfaction  of  any 
Judgment  recovered  In  the  suit. 

Each  of  the  said  Insurance  companies  filed 
on  answer  In  this  suit  The  substance  of 
each  answer  was  as  follows:  They  each 
admitted  the  issuance  of  a  policy  of  $10,000 
on  the  life  of  Nixon,  payable  to  his  executors, 
administrators,  or  assigns,  upon  proof  of 
Ills  death,  and  each  admitted  that  he  was 
dead,  and  that  It  was  under  obligation  to 
pay  the  sum  of  $10,000  to  whatever  person  or 
persons  might  be  entitled  to  it  under  the 
policy.  Each  alleged  that  in  the  policy  of 
insurance  it  was  stipulated  that  Nixon 
should  be  entitled  at  any  time  while  the 
same  was  in  force  and  not  assigned,  to  have 
the  l>eneficlary  thereof  changed  upon  return 
of  the  policy  to  the  company  with  Ma  writ- 
ten request  for  the  appropriate  Indorsement 
of  it.  Each  alleged  that.  In  pursuance  of 
said  provision,  on  or  about  July  7,  1904, 
Nixon  returned  the  policy  to  the  company 
and  requested  It  to  change  the  beneficiary 
Uiereof  from  himself  to  Maud  Nixon  and  8. 
M.  Nixon,  Jr.,  bis  wife  and  son  respectively, 
share  and  share  alike,  alternatively.  Each 
alleged  that.  In  compliance  with  that  request, 
it  had,  under  date  of  July  7,  1904,  indorsed 
upon  the  policy  'a  clause  making  it  payable 
to  Maud  Nixon  and  8.  M.  Nixon,  Jr.,  share 
and  share  alike,  or  to  the  survivor  of 
them,  in  case  either  should  survive  S. 
M.  Nixon,  otherwise  to  said  S.  M.  Nixon, 
his  executors,  administrators,  or  as'iigns. 
Each  alleged  that.  In  making  said  indorse- 
ment, they  were  not  colluding  with  Nixon 
or  participating  with  him  in  a  fraudulent 
scheme  to  hinder  and  delay  the  plaintiffs  in 
collecting  from  the  estate  of  Nixon,  In  case 
of  his  death,  the  amoimt  that  might  t>ecome 
due  upon  the  policy,  in  satisfaction,  or  part 
satisfaction,  of  their  claim  against  him,  but 
that  it  merely  complied  with  a  request  made 
by  him  In  accordance  with  a  provision  of 
the  policy  entitling  him  to  such  compliance, 
and  in  doing  so  it  acted  without  any  in- 
formation or  notice  of  any  kind  that  the 
plaintiff  had,  or  claimed  to  have,  any  rights 
in  connection  with  the  policy,  and  alleged 
the  filing  of  the  second  amended  petition  in 
this  suit,  on  April  17,  1905,  as  above  set 
forth;  and  alleged,  also,  that  on  April  17, 
1905,  Minnie  Veazey,  Vara  Veazey,  Mary 
Veazey,  and  Elizabeth  Veazey  filed  their 
second  amended  original  petition  in  the  cau.<!e 
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entitled  "Minnie  Yeazey  et  al.  ▼.  k.  M. 
Nixon,"  and  numbered  8,534  np<Mi  tbe  docket 
of  the  district  court  of  Oaldwell  county, 
and  set  out  at  some  length  the  allegations 
of  said  suit  wblcb  was  a  suit  precisely  sim- 
ilar to  this  one,  based  upon  tbe  fact  that,  In 
the  same  affray  wherein  S.  M.  Nixon  bad 
killed  Robert  W.  Malone,  be  had  killed  also 
John  L.  Veazey,  the  husband  and  father  of 
the  plaintiffs  In  the  Veazey  suit ;  and  alleged 
also,  that,  at  about  tbe  same  time  with  the 
filing  of  tbe  second  amended  original  peti- 
tions making  tbe  insurance  companies  par- 
ties to  this  suit  and  to  tbe  Veazey  suit, 
Maud  Q.  Nixon  and  S.  M.  Nixon,  Jr.,  pre- 
sented to  It  proofs  of  tbe  deatb  of  S.  M. 
Nixon,  and  of  their  Insurable  interest  in  bis 
life,  and  demanded  that  a  payment  of  tbe 
policy  be  made  to  them  in  accordance  wltb 
Its  terms  as  amended  by  the  change  of 
beneflolarles.  Each  alleged  that  on  August 
15,  1905,  Maud  Q.  Nixon,  suing  In  her  own 
right  and  as  tbe  next  friend  and  guardian 
of  S.  M.  Nixon,  Jr.,  Instituted  in  tbe  district 
court  of  Gonzales  county  an  action  against 
it  to  recover  upon  said  policy.  Each  alleged 
that  It  bad  not  made  payment  of  the  amount 
payable  under  tbe  policy  because  of  these 
conflicting  claims.  Each  alleged  that  it  bad 
no  interest  In  any  of  these  controversies,  and 
no  knowledge  as  to  tbe  merits  thereof;  and 
that  It  was  not  acting  In  collusion  with  any 
of  the  parties,  but  was  able,  ready,  willing, 
and  anxious  to  pay  the  amount  owing  by 
it  upon  account  of  the  policy,  whenever,  by 
making  such  payment,  it  could  discharge  the 
obligations  by  it  in  tbe  policy  undertaken^ 
Each  alleged  that,  by  reason  of  tbe  conflict- 
ing claims  made  upon  it,  it  bad  been  com- 
pelled to  employ  counsel  and  become  respon- 
sible to  them  for  tbe  reasonable  value  of 
their  services.  Each  prayed  that  all  tbe 
parties  plaintiff  in  this  suit,  all  tbe  par- 
ties plaintiff  in  tbe  Veazey  snit,  and  Maud 
Q.  Nixon,  as  executrix,  and  as  guardian  of 
S.  M.  Nixon,  Jr.,  and  in  her  individual  ca- 
pacity, and  S.  M.  Nixon,  Jr.,  be  required  to 
interplead  in  this  suit  and  determine  there- 
in their  respective  rights  upon  the  fund  to  tbe 
bands  of  eacli.  Each  prayed  that  Maud  Q. 
Nixon  and  S.  M.  Nixon,  Jr.,  be  restrained 
from  prosecuting  their  suit  against  tbem 
in  Oonzales  county,  and  that  Minnie  Vea- 
zey and  her  coplaintlffs  be  restrained 
from  prosecuting  tbelr  suits  in  Caldwell 
county  against  tbem,  until  tbe  rights  of 
all  the  parties  should  be  finally  determined 
In  this  suit  Each  professed  its  willingness  to 
pay  tbe  sum  owing  upon  tbe  policy  whenever 
It  could  safely  do  so,  and  prayed  the  court 
to  so  fix  the  rights  of  all  the  parties  by 
Its  decree  that  it  might  know  to  whom  the 
mon^  should  be  paid,  and  might  be  protect- 
ed In  making  such  payment  Each  prayed 
for  allowance  of  Its  costs  and  reasonable 
attorney's  fees,  and  that  the  same  be  made 
a  charge  upon  tbe  fund  in  its  possession,  and 
it  be  authorized  to  deduct  that  amount  from 


said  fund  in  making  payment  And  each 
prayed  for  general  relief. 

Tbe  suit  being  returnable  to  October  term, 
Maud  Q.  Nixon,  in  her  individual  capacity, 
and  as  the  mother,  next  friend,  and  guard- 
ian of  S.  M.  Nixon,  Jr.,  appeared  and  plead- 
ed tbelr  privilege  to  be  sued  in  Gonzales 
county,  alleging  that  that  was  the  county  of 
their  residence  on  and  ever  since  the  date 
of  making  them  parties  to  tbe  suit  In  their 
plea  of  privilege  they  claimed,  also,  tbat  a 
misjoinder  of  parties  and  causes  of  action 
was  involved  in  the  attempt  of  the  plaintiff 
to  recover  a  Judgment  for  damages  .against 
the  executrix  of  S.  M.  NLson,  and,  in  the 
same  suit  to  set  aside  the  alleged  fraudu- 
lent conveyances  of  land  and  insurance 
policies,  and  in  tbe  attempt  of  tbe  insurance 
companies  to  Interplead  all  parties  to  this 
suit  Maud  Q.  Nixon  as  executrix  also  ap- 
peared and  demurred  to  tbe  pleadings  of  tbe 
plaintiffs  and  of  the  insurance  companies 
generally,  and  upon  the  ground  of  misjoinder 
of  parties  and  causes  of  action.  Tbe  court 
sustained  the  plea  of  privilege  of  Maud  Q. 
Nixon  and  S.  M.  Nixon,  Jr.,  and  sustained 
the  demurrers  of  Maud  Q.  Nixon  to  the 
answer  to  each  of  tbe  insurance  companies 
and  dismissed  from  the  suit  all  of  tbe  par- 
ties defendant  except  Maud  Q.  Nixon,  exec- 
utrix, and  refused  to  permit  litigation  in  this 
suit  of  any  of  tbe  issues  except  tbe  question 
whether  tbe  plaintiffs  are  entitled  to  re- 
cover from  Maud  Q.  Nixon,  executrix.  Tbe 
case  proceeded  to  trial  as  a  damage  suit 
simply,  and  resulted  in  a  Judgment  in  favor 
of  tbe  plaintiffs  for  $5,000. 

On  the  9tb  day  of  September,  19US,  tbe  de- 
fendant in  error  tbe  New  Tork  Life  Insur- 
ance Company  brought  an  independent  ac- 
tion of  interpleader  In  tbe  district  court  of 
Caldwell  county,  making  all  of  the  three 
sets  of  claimants  parties  defoidant  admitting; 
Its  liability  on  the  policy  and  asking  to  have 
all  tbe  claimants  state  and  assert  their  re- 
spective claims  and  require  them  to  inter- 
plead with  each  other  and  let  the  court  ad- 
judicate between  it  and  tbem  and  among 
tbem  to  whom  it  should  pay  tbe  money 
which  it  was  anxious  to  pay  ow  to  tbe 
original  owners.  Service  was  bad  upon 
all  the  parties.  October  24,  1905,  Mrs.  Nixon, 
in  her  individual  capacity  and  as  executrix 
of  the  will  of  S.  M.  Nixon,  deceased,  and  as 
guardian,  trustee,  and  next  friend  of  her  son, 
filed  a  plea  of  privilege  setting  up  tbat  tbe 
residence  of  herself  and  ber  son  was  in  Oon- 
zales county,  and  not  in  Oaldwell  county, 
Tex.;  setting  up  also  tbe  pendency  of  tbe 
three  suits  mentioned  above  and  asking  tbat 
this  suit  be  abated.  October  31,  1906,  th» 
said  plaintiff  New  Ifork  Life  Insurance  Com- 
pany filed  a  first  supplemental  petition,  re- 
plying to  tbe  foregoing  plea  ot  privilege  by 
general  and  special  Ceammn  and  general 
doiials,  except  as  to  the  fact  of  residence 
of  Mrs.  Nixon  and  her  son.    On  the  same  day. 
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Mrs.  Nlzon  and  son,  saving  their  right  nnder 
the  plea  of  prlrll^e,  answered  by  exertion 
and  denial,  asserting  dalm  for  the  full 
amonnt  due  nnder  the  insurance  policy.  On 
final  hearing,  the  court  sustained  the  plea 
of  privilege  Interposed  by  Mrs.  Nixon  in  her 
ludiTidnal  capacity  and  as  guardian,  trus- 
tee, and  next  friend  of  her  son,  and  abated 
tlie  suit  as  to  thenv  in  these  capacities,  but 
retained  the  same  as  against  Mrs.  Nixon  as 
Independent  executrix  of  the  estate  of  8.  M. 
Nixon,  deceased.  Thereupon  the  court  took 
np  the  demurrers  of  Mrs.  Nixon  as  inde- 
pendent execntrix,  sustained  the  general  de- 
murrer to  pialntlfTs  petition,  and  dismissed 
the  case  at  pialntlfTs  costs.  The  New  York 
Life  Insurance  Ck>mpany  appealed  to  the 
Court  of  ClTil  Appeals  for  the  Third  Dis- 
trict ttona  the  Judgment  against  it;  that  is, 
from  the  Judgment  sustaining  the  demurrer 
and  its  Independent  bill  to  interplead  tlie 
claimants.  The  executrix  appealed  to  the 
same  Court  of  Ciril  Appeals  from  the  Judg- 
ment against  her  for  damages.  The  two 
other  life  insurance  companies  which  claimed 
the  right  of  interpleads-  in  its  original  suit 
whldi  was  denied  to  each  of  them,  also  took, 
one  an  appeal,  and  the  other  a  writ  of  error 
to  the  Court  of  Civil  Appeals.  Each  appel- 
lant, or  plaintiff  In  error,  took  up  a  sepa- 
rate transcript.  When  the  cases  were  called 
for  hearing  In  the  Court  of  Civil  Appeals, 
the  executrix  and  the  Malones  announced 
that  they  had  reached  an  agreement  whereby 
the  executrix  was  to  pay  the  Malones  a 
certain  anm  of  money  and  the  cause  was  to 
be  reversed  and  remanded  on  her  appeal. 
The  court,  however,  held  the  appeal  of  the 
pxecotri.Y,  and  heard  it  together  with  the 
three  other  cases  brought  before  It  by  the  in- 
surance companies.  The  Court  of  Civil  Ap- 
peals held  that  the  right  of  interpleader 
existed,  and  reversed  the  Judgment  of  the 
district  court  as  to  each  of  the  insurance 
oompanies,  with  instructions  to  the  district 
court  to  allow  an  Interpleader,  Special  Jus- 
tice Von  Rosenberg  dissenting,  and  reversed 
and  remanded  the  cause  of  the  New  York 
Lif«  Insnrance  Company  v.  Maud  Q.  Nixon 
et  aL  for  error  of  the  district  court  in  sus- 
taining the  demurrer  to  its  petition  for  inter- 
pleader. It  also  remanded  the  cause  on  the 
appeal  of  the  executrix  in  pursuance  of  the 
agreement  filed,  and  taxed  all  the  costs  of 
the  api>eal  In  each  of  the  cases  and  for  sep- 
arate transcript  by  the  insurance  companies 
against  the  executrix,  Maud  Q.  Nixon,  and 
Maud  Q.  Nixon  and  a  M.  Nixon,  Jr.  The 
executrix,  the  widow,  and  guardian  of  the 
child  filed  a  motion  for  a  rehearing  ana  upon 
that  motion  the  court  consolidated  three  of  the 
four  cases  and  treated  the  motion  for  rehear- 
ing as  a  nx>tion  in  the  consolidated  cases, 
adhering,  however,  to  its  disposition  of  the 
several  appeals.  In  this  consolidated  case  a 
writ  of  error  has  been  granted  by  this  courts 
as  well  as  in  the  case  of  Maud  Q.  Nixon  et 


1  aL  V.  New  York  Life  Insurance  Company. 
I  In  the  Court  of  Civil  Appeals  there  was  a 
\  bearing  of  four  cases  and  an  opinion  rendered 
which  was  decisive  of  ail  four  cases  with- 
out any  consolidation:  The  main  case  of 
Nixon  v.  Cora  Malone  et  aL,  New  York  Life 
Insurance  Company  v.  Cora  Malone  et  al., 
Mutual  Benefit  Life  Insurance  Company  v. 
Cora  Malone  et  al.,  and  Mutual  Life  Insur- 
ance Company  of  New  York  v.  Cora  Malone 
et  al.  In  the  district  court  the  main  case  was 
stjied  "Cora  Malone  et  al.  t.  S.  M.  Nixon 
et  al.,"  and  each  of  the  above-named  insur- 
ance companies  was  made  a  party  to  said 
suit  The  New  York  Life  Insurance  Com- 
pany, after  It  had  been  made  a  party  to 
the  original  suit,  brought  an  independent 
suit  of  interpleader  in  which  all  the  other 
parties  were  made  defendants,  and,  after 
Judgment,  prosecuted  a  separate  appeal  to 
the  Court  of  Civil  Appeals.  The  Mutual 
Benefit  Life  Insurance  Company  brought  Its 
case  to  the  Court  of  Civil  Appeals  by  sep- 
arate transcript.  The  Mutual  Life  Insur- 
ance Company  of  New  York  sued  out  a  writ 
of  error  and  brought  Its  case  to  the  Court 
of  Civil  Appeals  by  a  separate  transcript, 
and  Maud  Q.  Nixon  and  S.  M.  Nixon,  Jr., 
and  Maud  Q.  Nixon  in  her  fiduciary  capaci- 
ty, brought  the  main  case  np  by  appeal  and 
filed  a  transcript. 

The  appellants  in  the  main  case  filed  a  mo- 
tion in  the  Court  of  Civil  Appeals  to  con- 
solidate the  cases  of  Mutual  Benefit  In- 
surance Company  v.  Cora  Malone  et  aL  and 
Mutuai  Life  Insurance  Co.  of  New  York 
V.  Cora  Malone  et  al.  with  the  main  case, 
and  to  charge  each  of  said  insurance  com- 
panies with  the  cost  of  Its  separate  tran- 
script and  appeaL  This  motion  was  not 
passed  on  by  the  court  of  Civil  Appeals  and 
was  again  presented  in  the  motion  for  re- 
hearing. They  also  filed  a  motion  to  dis- 
miss the  appeal  in  the  case  of  New  York 
Life  Insurance  Company  v.  Cora  Malone  et 
aL,  which  does  not  seem  to  have  been  passed 
upon,  and  was  again  presented  in  the  motion 
for  a  rehearing.  The  motion  for  a  rehearing 
in  the  Court  of  Civil  Appeals  was  filed  by 
Maud  Q.  Nixon  and  her  son  B.  M.  Nixon, 
Jr.,  et  al.,  and  asked  for  a  rehearing  for 
the  following  reasons,  among  others: 

"This  was  a  hearing  of  four  cases,  with- 
out any  consolidation — the  main  case  of  S. 
M.  Nixon  V.  Cora  Malone  et  aL,  No.  3,886; 
New  York  Life  Insurance  Company,  appel- 
lant, V.  Cora  Malone  et  al..  No.  S,783;  Mu- 
tual Benefit  Life  Insurance  Co.  v.  Cora  Ma- 
lone et  aL,  No.  3,869;  Mutual  Life  Insurance 
Compahy  of  New  York  v.  Cora  Malone  et  al., 
No.  8,908.  There  is  no  complaint  as  to  the 
reversal  and  remanding  of  the  mother  case, 
because  that  was  agreed  by  the  main  par- 
ties thereto;  it  having  heea  settled.  But 
she  does  complain  of  the  reversal  and  re- 
mand of  the  three  cases  by  the  insurance 
companies— Nos.   3786,   386»  and  390S— and 
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«t  tbe  overrallng  by  the  court  ot  her  aev- 
«ral  motions.  The  qnestlons  In  the  three 
cases  by  the  Insurance  companies  were  the 
same,  although  the  errors  were  separately 
assigned,  and  only  one  set  of  errors  assign- 
ed are  here  set  oat: 

"No.  1.  The  court  erred  in  sustaining 
assignment  of  error  No.  1  (New  York  Life 
Insurance  Co.  t.  Cora  Malone  et  aL)  which 
is  as  follows:  The  court  erred  in  overrul- 
ing plalntifTs  seyeral  demurrers  contained 
In  its  supplemental  petition,  to  the  plea  of 
privilege  Interposed  by  Mrs.  Maud  Q.  Nixon 
as  guardian  of  the  estate  of  S.  H.  Nixon, 
Jr.,  and  by  Mrs.  Maud  Q.  Nixon  as  mother 
and  next  friend  of  S.  M.  Nixon,  Jr.,  and  by 
fl.  M.  Nixon,  Jr.' 

**No.  2.  The  court  erred  in  sustaining  the 
-second  assignment  of  error,  it  being  as  fol- 
lows: The  court  erred  in  overruling  plaln- 
tUTa  special  exception  contained  in  its  first 
supplemental  petition  to  the  plea  of  privilege 
interposed  by  Mrs.  Maud  Q.  Nixon,  by  Mrs. 
Maud  Q.  Nixon  as  guardian  of  the  estate  of 
^.  M.  Nixon,  Jr.,  and  by  Mrs.  Maud  Q.  Nixon 
as  mother  and  next  friend  of  S.  M.  Nixon, 
Jr.,  and  by  S.  M.  Nixon,  Jr.* 

"No.  8.  The  court  erred  in  sustaining 
plaintifF's  assignment  of  error  No.  S,  as  fol- 
lows: The  court  erred  in  overruling  plain- 
tiff's motion,  seeking  to  have  the  court  hear 
-evidence  upon  Issues  of  fact  tendered  by  the 
plea  of  privilege  Interposed  by  Maud  Q.  Nix- 
on, by  Maud  Q.  Nixon  as  guardian  of  the 
estate  of  &  M.  Nixon,  Jr.,  and  by  Maud  Q. 
Nixon  as  mother  and  next  friend  of  S.  M. 
Nixon,  Jr.,  and  by  S.  M.  Nixon,  Jr.,  and  In 
-dedlntng  to  hear  evidence  as  to  any  of  the 
said  Issues  of  fact,  save  such  as  relate  to  the 
residence  of  the  defendants  Maud  Q.  Nixon 
and  S.  M.  Nixon,  Jr.,  all  of  which  will  more 
-fully  and  at  large  appear  by  reference  to 
plaintiff's  bill  of  exceptions.' 

"No.  4.  The  court  erred  In  sustaining 
plaintUTs  assignment  of  error  No.  4,  which 
is  as  follows:  The  court  erred  in  sustaining 
the  general  demurrer  contained  in  the  an- 
swer of  Maud  Q.  Nixon  as  executrix  of  the 
last  will  and  testament  of  S.  M.  Nixon,  de- 
-ceased,  to  plaintiff's  original  petition,  and  in 
declining  to  hear  and  determine  any  of  the 
issues  sought  to  be  Joined  between  plaintiff 
and  any  of  the  defendants,  and  in  dismissing 
plaintiff  and  Its  said  cause  at  plaintiff's  costs, 
and  in  rendering  Judgment  against  plaintiff 
and  in  favor  of  the  defendants  In  said  cause 
for  all  the  costs  therein  Incurred.' 

"No.  5.  The  court  erred  in  not  sustaining 
the  motion  to  dismiss  the  appeal  in  the  case 
of  the  New  York  Life  Insurance  Company 
V.  Cora  Maibne  et  al.  for  want  of  a  final 
Judgment  in  the  transcript,  No.  3,783." 

"No.  10.  The  court  erred  in  allowing  costs 
against  Maud  Q.  Nixon,  Maud  Q.  Nixon  as 
■executrix,  and  S.  M.  Nixon,  Jr.,  in  favor  of 
the  Mutual  Benefit  Insurance  Company  and 
the  Mutual  Insurance  Company. 


"S.  R.  Fisher,  Esq.,  represents  tiie  New 
York  Life  Insurance  Company,  whose  resi- 
dence is  Austin.  James  D.  Crenshaw,  of 
San  Antonio,  represents  tlie  Mutual  Life  In- 
surance Company.  Messrs  Locke  &  Locke, 
of  Dallas,  Tex.,  represent  the  Mutual  Ben- 
efit Insurance  Company.  Judge  J.  H.  Rob- 
ertson, of  Austin,  and  P.  J.  Greenwood,  of 
Lullng,  represent  Cora  Malone  et  al." 

The  opinion  of  the  majority  of  the  Court 
of  Civil  Appeals  in  passing  iqran  this  motion 
for  a  rehearing  is  in  part  as  follows: 

"Complaint  is  made  of  the  action  of  the 
court  in  overruling  the  motion  of  appellants 
to  consolidate  with  this  case  cause  No.  3,888, 
Mutual  Benefit  Life  Insurance  Co.  v.  Cora 
Malone  et  al.,  and  cause  No.  S,903,  Mutual 
Life  Insurance  Company,  of  New  York  t. 
Cora  Malone  et  al.  The  two  causes  pending 
tn  this  court  are  in  fact  the  same  as  this 
cause.  Appellant,  in  the  first  appealed  and 
took  out  a  separate  record,  and  the  other 
was  brought  up  by  -writ  of  error  to  this  court 
with  a  separate  record. 

"We  are  of  the  opinion  that  said  causes 
Nos.  3,868  and  3,903  should  be  consolidated 
with  this  cause,  and  it  is  so  ordered.  It  Is 
further  ordered  that  the  motion  for  rehear- 
ing should  be  made  to  apply  to  the  three 
causes  as  thus  consolidated. 

"The  disposition  of  the  costs  heretofore 
adjudged  will  not  be  disturbed. 

"We  are  of  the  opinion  that  the  motion  for 
rehearing  presents  no  error,  and  that,  except 
as  to  the  consolidation  of  causes  Nos.  3,868 
and  3,903  with  this  cause.  It  should  be  over- 
ruled, and  it  is  so  ordered. 

"In  this  court  the  New  York  Life  Insur- 
ance Company,  defendant  in  error,  has  filed 
and  submitted  with  the  case,  a  motion  to  dis- 
miss the  writ  of  error,  in  that  case  on  the 
grounds:  First,  there  was  no  motion  for 
rehearing  filed  In  this  cause  by  the  plaintiff 
in  error  in  the  Court  of  Civil  Appeals.  Sec- 
ond, the  Court  of  Civil  Appeals  has  never 
heard,  passed  upon,  or  determined  any  mo- 
tion, Bugxestlon,  or  application  of  any  kind 
for  a  rehearing  in  this  cause." 

Other  grounds  are  set  up,  but  the  merits  of 
all  the  others  are  embraced  In  tbe  two 
grounds  set  out 

We  do  not  understand  that  the  filing  of  a 
motion  for  a  rehearing  in  the  Oomrt  of  Ap- 
peals Is  essential  to  the  Jurisdiction  of  the 
Supreme  Court  It  is  not  made  so  by  stat- 
ute. Rev.  St  1885,  art  1080,  provides  that 
any  party  desiring  a  rehearing  of  any  mat- 
ter determined  in  the  Court  of  Civil  Appeals 
may  file,  -within  15  days  after  the  date  of 
the  Judgement  or  decision  of  tbe  case,  a  mo- 
tion in  writing  for  a  rehearing  thereof  with 
the  clerk  of  said  court  The  Supreme  Court 
by  Rule  1  (67  S.  W.  xl)  requires  a  motion 
for  a  rehearing  to  be  filed  In  the  Court  of 
Civil  Appeals  and  overruled  before  applying 
for  a  writ  of  error,  and  that  the  petition  for 
writ  of  error  filed  In  the  Supreme  Court  shall 
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be  a  Qpeclflc  assignment  of  errors  confined 
to  the  points  of  law  presented  in  such  mo- 
tion for  rehearing  filed  in  and  overrnled  hy 
tue  Court  of  ClvU  A^teals.  The  object  of 
this  rule  Is  to  ctre  the  Conrt  of  ClTil  Ap- 
peals as  opportnnlty  to  correct  any  error  it 
may  have  committed  in  disposing  of  the 
questions  presented  in  the  case.  That  this 
role  of  the  Supreme  Court  was  compiled 
with  In  this  case  and  its  object  and  purpose 
fnlly  snbserTed.  we  have  no  doubt.  The  mo- 
tion of  the  defendant  in  error  New  York  Life 
Insurance  Company,  to  dismiss  the  writ  of 
error  in  that  case,  is  therefore  overruled. 

The  plea  of  privilege  to  be  sued  in  the 
comity  of  their  residence,  filed  by  Maud  Q. 
Nixon  and  her  son  8.  M.  Nixon,  Jr.,  in  the 
main  case,  was  without  merit,  and  should 
have  been  stricken  out  by  the  district  court 
on  the  demurrer.  The  original  suit  was 
brought  in  Caldwell  county  by  the  widow, 
children,  and  heirs  of  Rot>ert  W.  Malone 
against  S.  M.  Nixon  in  Ills  lifetime,  to  re- 
cover $50,000  damages  for  the  alleged  wrong- 
ful and  malicious  murdering  of  said  Robert 
W.  Malone  by  S.  M.  Nixon  in  said  Caldwell 
county.  S.  M.  Nixon  appeared  and  answer- 
ed, setting  up  that  the  Idlling  was  in  his 
necessary  self-def»iB&  Subsequent  to  this 
he  died,  and,  the  cause  of  action  being  one 
that  survived  against  his  legal  representa- 
tives,  any  necessary  or  proper  x>arty  could  be 
brought  Into  the  suit  in  Caldwell  county. 
Irrespective  of  the  county  of  their  residence. 
Bev.  St.  188S,  art.  1194,  |  9;  Rev.  St  1895, 
art  ^2iS. 

The  But>8tantlal  question  involved  in  the 
main  case  to  be  determined  by  this  court  is 
whether  the  three  insurance  companies,  the 
Motnal  Benefit  Life  Insurance  Company,  the 
Matnal  Life  Insurance  Company  of  New 
York,  and  the  New  York  Life  Insurance  Com- 
pany, who  were  made  parties  to  that  suit  by 
the  plainttfts  (the  Malones)  were  entitled, 
as  defensive  pleading,  to  the  remedy  of  in- 
terideader,  sought  by  each  of  them.  The  an- 
swer filed  in  said  suit  by  each  of  said  in- 
surance companies  was  sufficient  on  Its  face, 
and  contained  all  the  material  allegations 
showing  that  each  of  said  companies  was 
a  disinterested  stakeholder,  admitting  its  lia- 
bility, but  not  knowing  to  whom  to  pay  the 
money,  and  being  in  doubt  as  to  wliat  to  do 
owing  to  the  conflicting  claims,  each  offered 
and  asked  to  be  allowed  to  pay  the  money 
in  its  luinds,  $10,000,  into  court,  and  tluit 
tlie  diverse  claimants  be  required  to  inter- 
plead among  themselves,  and  that  the  court 
settle  their  respective  rights  to  said  mon- 
ey, and  that  they  each  be  dismissed  from 
the  suit  and  allowed  their  reasonable  attor- 
ney's fees  and  costs.  The  remedy  of  inter- 
pleader is  an  equitable  one,  and  is  for  the 
protection  of  the  disinterested  and  innocent 
stakeholder,  who  claims  no  interest  in  the 
money  or  property  as  a  claimant  or  litigant 
and  who,  by  reason  of  the  conflicting  claims 
of  persons  who  derive  their  title  tftber  from 
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a  common  source  or  one  from  the  other,  and 
the  uncertain  and  doubtful  position  In  which 
he  is  placed  by  the  diverse  claimants,  knows 
not  what  to  do,  and  fears  he  may  be  hurt  by 
some  of  them,  asks  instructions  and  protec- 
tion from  a  court  of  equity.  Williams  t. 
Wright  20  Tex.  500 ;  Pomeroy's  Eq.  Jur.  (3d 
Ed.)  vol.  4,  {  1320,  etc.  Under  our  blended 
system,  where  law  and  equity  are  adminis- 
tered by  the  same  court,  and  the  rights  of 
all  parties  to  the  suit  In  the  subject-matter 
thereof  may  be  adjudicated  and  fully  pro- 
tected, a  defendant  is  entitled,  in  a  proper 
case,  to  the  equitable  remedy  of  the  Inter- 
pleader, and  may  set  up  in  his  answer  as  de- 
fensive pleading  the  facts  and  circumstances 
which  entitle  him  to  such  remedy.  Williams 
T.  Wright  supra.  While  the  circumstances 
of  the  case  must  be  such  as  to  place  the 
stakeholder  in  some  real  doubt  or  hazard  to 
entitle  him  to  the  remedy  of  interpleader,  yet 
the  remedy  is  so  beneflciai  and  so  just  that 
any  reasonable  doubt  as  to  his  right  to  an 
interpleader  will  be  resolved  In  his  favor. 
McGIennan  on  Interpleader.  8,  4;  Supreme 
Commandery  ▼.  Merrick,  103  Mass.  874,  40 
N.  B.  183. 

We  cannot  concur  in  the  dissent  of  Special 
Associate  Justice  Ton  Rosenberg  of  the  Court 
of  Civil  Appeals  on  the  grounds  stated  in 
his  dissenting  opinion,  "that  the  bills  of  inter- 
pleader filed  by  the  insurance  companies  show 
upon  their  face  that  they  have  each  Incurred 
an  independent  liability  to  Mrs.  Nixon  and 
her  son  by  their  own  act  in  permitting  Mr. 
Nixon  to  so  change  the  policies  as  to  make 
them  payable  to  his  wife  and  son  instead  of 
to  his  estate  as  at  first  written;  and  that 
under  these  circumstances,  as  the  Insurance 
companies  are  liable  at  all  events  to  Mrs. 
Nixon,  whatever  may  be  the  respective  claims 
upon  the  insurance  money  as  l>etween  Mrs. 
Nixon  and  son,  the  Malones  and  Veazeys, 
the  insurance  companies  cannot  call  upon  said 
parties  to  interplead;  neither  does  it  matter 
how  the  transfer  of  said  policies  were 
clianged."  The  answers  of  the  insurance  com- 
panies each  seeking  the  remedy  of  interplead- 
er, were  each  stricken  out  on  demurrer.  The 
legal  effect  of  the  demurrer  was  to  admit 
the  truth  of  the  allegations  in  such  answer. 
The  allegations  in  the  Interpleading  answers 
of  the  different  Insurance  companies  are 
substantially  the  same:  That  the  policy 
originally  was  payable  to  Stephen  M.  Nixon, 
or  his  executes,  administrators,  or  assigns; 
that  in  the  policy  it  was  stipulated  that 
Nixon  should  I>e  entitled,  at  any  time,  while 
it  was  in  force  and  not  assigned,  to  Iiave  the 
l>eneficiary  thereof  changed  upon  return  of 
the  i>olicy  to  the  insurance  company  with 
his  written  request  for  the  appropriate  in- 
dorsement of  the  policy ;  that  in  pursuance 
of  said  stipulation,  on  or  about  July  7,  1904, 
Nixon  returned  the  policy  to  the  company  and 
requested  it  to  change  the  beneficiary  there- 
of from  liimself  to  his  wife  and  child;  that 
in  compliance  with  such  request,  the  company 
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Indorsed  upon  the  policy  a  clause  making 
the  same  payable  to  Nixon's  wife  and  child; 
that,  In  making  such  Indorsement,  the  com- 
pany was  not  colluding  with  NIzon,  but  mere- 
ly was  complying  with  a  request  In  accordance 
with  a  provision  of  the  contract  entitling  blm 
to  such  compliance;  that  In  so  doing  It 
acted  without  any  information  or  notice  of 
any  kind  that  the  plaintiffs  had  or  claimed 
any  rights  in  connection  with  the  policy. 
It  is  not  shown  by  the  interpleading  answer, 
to  which  the  demurrer  was  sustained,  that 
Mrs.  Nixon  or  the  child  paid  anything  to  the 
Insurance  company  for  the  change  made  in 
the  policy  In  their  favor,  or  that,  I)ecau8e 
of  such  changes,  they  either  did  anything 
which  otherwise  they  would  not  have  done 
or  omitted  to  do  anything  which  they  would 
bave  done;  nor  is  it  pretended  that  any- 
thing of  this  kind  took  place.  There  is  no 
element  of  estoppel  in  the  transaction.  The 
case  Is  simply  one  of  a  transfer  made  by 
Nixon  to  his  wife  and  child  of  a  chose  in 
action  which  be  owned  and  which  was  pay-, 
able  to  himself,  and  of  a  dispute  between 
them  and  his  creditors  as  to  whether  the 
transfer  was  valid  as  against  the  credltora 

While  we  do  not  question  the  soundness 
of  the  general  doctrine  as  stated  by  the 
learned  associate  Justice  in  his  dissenting 
opinion  that  a  party  is  not  entitled  to  the 
remedy  of  Interpleader  against  several  claim- 
ants to  money  in  his  bands,  after  he  has 
become  independently  liable  to  any  one  of 
them  for  the  payment  thereof  to  blm,  we 
do  not  think  the  interpleading  answers  of 
the  insurance  companies  show  such  liability 
to  Mrs.  Nixon  and  the  child  as  would  deny 
them  the  right  of  interpleader.  Supreme 
Gommandery  United  Order  Oolden  Cross  v. 
Merrick,  163  Mass.  S74,  40  N.  B.  183 ;  W.  O. 
W.  V.  Wood,  100  Mo.  App.  655,  76  S.  W.  877. 
The  insurance  policies  were  assets,  belonging 
to  the  estate  of  S.  M.  Nixon  after  his  death, 
if  they  had  not  t>een  legally  transferred,  or, 
if  transferred  by  S.  M.  Nixon  to  defraud  his 
creditors,  such  transfer  or  change  of  bene- 
ficiaries could  be  set  aside  at  the  suit  of 
creditors,  and  the  proceeds  of  the  policies 
subjected  to  the  payment  of  their  debts. 
Friedman  y.  Fennell,  94  Ala.  670,  10  South. 
649;  Savings  Bnnk  v.  McLean,  84  Mich. 
625,  48  N.  W.  159. 

The  district  court  erred  in  sustaining  the 
demurrer  and  exceptions  to  each  of  the  inter- 
pleading answers  of  the  defendants  Insurance 
companies,  and  dismissing  them  from  the 
case. 

Complaint  is  made  by  the  plaintiff  in  error 
in  this  court  in  the  main  case  as  consolidated 
as  to  the  instructions  of  the  Court  of  Civil 
Appeals  to  the  district  court  claiming  that 
the  instructions  of  the  Court  of  Civil  Appeals 
to  the  lower  oourt  allows  each  of  the  in- 
surance companies  to  be  the  Judge  of  the 
attorney's  fee  to  which  it  is  entitled  under 


the  Interpleading  answer.  We  do  not  ao 
construe  the  Instructions  to  the  lower  court. 
The  amount  of  attorney's  fees  and  cost  should 
be  determined  by  the  lower  court  and  each 
of  the  insurance  companies,  after  deducting 
such  reasonable  expenses  in  the  main  case, 
should  be  permitted  to  pay  Into  court  the 
money  In  their  bands  and  retire  from  the 
suit 

With  reference  to  the  cost  in  the  Court  of 
Civil  Appeals  we  think  that  court  when  it  con- 
solidated the  cases  of  Mutual  Benefit  Life  In- 
surance Company  v.  Cora  Malone  et  al.  and 
Mutual  Life  Insurance  Company  v.  Cora  Ma- 
lone et  aL  with  the  main  case,  should  have 
taxed  the  costs  of  the  transcript  and  the 
writ  of  error  to  that  court  in  the  case  of 
Mutual  Life  Insurance  Company,  plaintiff  in 
error,  v.  Cora  Malone  et  al.,  defendants  to 
error,  against  the  said  plaintiff  In  error  in 
that  case.  Mutual  Life  Insurance  Company. 
The  Judgment  of  the  Court  of  Civil  Appeals 
in  the  main  case  as  consolidated  is  hereby 
reformed,  and  the  costs  of  the  transcript  and 
the  writ  of  error  in  that  case  of  Mutual  Life 
Insurance  Company,  plaintiff  In  error,  t. 
Cora  Malone  et  aL  is  hereby  adjudged  against 
the  said  Mutual  Life  Insurance  Company, 
and  the  sureties  on  their  writ  of  error  bond, 
and,  as  reformed,  the  judgment  of  the  Court 
of  Civil  Appeals,  in  the  consolidated  case,  is 
affirmed. 

With  reference  to  the  independent  suit  of 
Interpleader  by  the  New  York  Life  Insur- 
ance Company  v.  Cora  Malone  et  al.,  being 
an  taidependent  suit  against  all  the  parties, 
the  petition  showed  on  its  face  that  It  was 
a  party  to  the  main  suit,  and  had  filed  an 
Interpleading  answer  therein.  This  was 
proper  practice,  and  it  could  obtain  all  the 
relief  to  which  It  was  entitled  indndlng  the 
equitable  remedy  of  interpleader  in  that  suit. 
Williams  v.  Wright  20  Tex.  600.  There  was 
no  necessity  for  an  independent  interpleader 
suit  There  could  be  no  reasonable  doubt  or 
hazard  in  its  position  as  a  stakeholder  after 
it  had  been  made  a  party  to  the  main  case, 
which  gave  it  the  right  to  file  its  Interplead- 
ing answer  in  that  case.  It  would  be  man- 
ifestly unjust  to  the  party  to  whom  the  mon- 
ey in  its  hands  is  going  to  charge  said  party, 
or  the  money,  with  attorney's  fees  and  costs 
of  an  independent  suit  of  Interpleader. 

As  to  the  case  of  Maud  Q.  Nixon  et  al., 
plaintiffs  In  error,  v.  New  York  Life  Insur- 
ance Company,  defendant  in  error,  the  Judg- 
ment of  the  Court  of  Civil  Appeals  is  revers- 
ed, and  the  Judgment  of  the  district  court  of 
Caldwell  county  Is  hereby  atfirraed. 

It  is  ordered  that  the  plaintiffs  In  error  In 
this  court,  Maud  Q.  Nixon  and  S.  M.  Nixon, 
and  Maud  Q.  Nixon,  in  her  representative 
capacity,  hare  and  recover  of  and  from  the 
defendtints  in  error  in  the  two  cases,  respec- 
tively, all  costs  of  the  writ  of  error  to  tliia 
court 
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CRWEL  T.  CORDON  et  aL 

(GiHiit  at  CivU  Appeals  of  Texas.    Not.  80, 
1906.) 

1.  Ihtoxicatihs    Liquobs  —  CiTn,    Dauaok 
Ija.w8— Saix  to  Minobs— Detensk. 

In  an  action  against  a  retail  liquor  dealor 
and  the  sareties  on  his  bond,  for  the  statutory 
penaltj  for  selling  liquor  to  a  minor,  the  dealer 
denied  making  the  sale  and  testified  that  he  had 
known  the  minor  for  about  15  months,  and 
that,  if  the  minor  had  sought  to  buy  liquor,  he 
would  have  supposed  him  to  be  of  age,  but 
would  not  have  sold  him  liquor  without  asking 
him  Us  a^  Held,  that  the  evidence  did  not 
raise  the  issue  of  a  sale  to  the  minor  in  good 
faith,  for,  under  the  statute,  the  defense  of  a 
sale  in  good  f^th  must  be  sustained  by  proof 
that  the  dealer  believed  the  minor  to  be  of 
full  age  and  had  reasonable  grounds  for  sudi 
belicL 

2.  SaICK— TSIAI/— Ihbtbuctioiib. 

An  instruction,  in  an  action  against  a 
retail  liquor  dealer  and  the  sureties  on  his 
bond  for  the  statutory  penalty  for  selling  liquor 
to  a  minor,  that,  if  the  sale  was  made  in  good 
faith,  there  could  be  no  recovery,  was  erroneous 
for  omitting  the  statutory  requirement  Uiat, 
in  order  to  discharge  the  liquor  dealer  on  that 
ground  it  must  be  found  that  there  was  rea- 
sonable ground  to  believe  that  the  minor  was 
of  age. 

Appeal  from  Harris  Cotinty  Court;  Blake 
Dupree,  Jadge. 

Action  by  Cynthia  Ellen  Creel  against  W. 
T.  Cordon  and  others.  From  a  Judgment  for 
defendanta,  plaintiff  appeals.  Reversed  and 
remanded. 

Xtaompaon  &  Henaerson  and  J.  R.  Jeter, 
for  appellant.  Brockman  &  ,Kotan,  for  ap- 
pellees. 

GIIiL,  0.  J.  Cynthia  Ellen  Creel,  as  tbe 
mother  of  her  minor  son,  sued  W.  T.  Cordon, 
a  retail  liquor  dealer,  and  the  sureties  on 
hlB  bond,  to  recover  tbe  statutory  penalty  of 
(500  for  selling  whisky  and  beer  to  ber  minor 
son.  Cordon  defended  by  general  denial  and 
a  qieclal  plea  that.  If  tbe  sale  was  made  as 
alleged,  it  was  done  in  good  faltb  in  the  be- 
lief tbat  tbe  minor  was  of  full  age.  Upon 
a  bearing  there  was  a  judgment  for  defend- 
anta, and  tbe  plaintiff  has  appealed. 

Bvidence  was  adduced  at  tbe  trial  tending 
to  8lx>w  tbat  Cordon  at  a  time  certain  bad 
■old  IiqTX>r  to  plalntlGTs  son.  That  be  was 
a  minor  seems  undisputed,  and  tbat,  at  tbe 
time  of  the  trial,  be  was  only  about  17 
years  old  seems  not  to  bare  l>een  challenged. 
The  appellees  adduced  witnesses  who  te  ti- 
lled nnquallfledly  tliat  tbey  were  in  defeud- 
anfs  place  of  business  on  the  occasion  al- 
leged and  tbat  tbe  minor  did  not  enter  the 
place  tbe  entire  evening,  and  tbat  nothing 
was  sold  him  by  Cordon  or  any  one  for  him. 
Equally  explicit  was  Cordon's  testimony 
denying  any  sale  to  tbe  minor.  He  added 
that  be  bad  known  tbe  minor  for  almut  13 
momtlis,  and  that,  if  tbe  minor  had  sought 
to  buy  liquor  from  bim,  be  would  have  sup- 
posed blm  21  years  of  age  as  be  bad  been 
under  bis  own  control  for  about  a  year,  but 


tbat  nevertbeleBB  be  would  not  bav«  wld 
bhn  liquor  without  first  asking  liim  bis  age. 
Upon  this  testimony  alone  tbe  trial  court 
submitted  tbe  Issue  of  a  sale  in  good  faltb. 
This  is  complained  of  as  error,  and  we 
think  the  complaint  is  Just.  Under  tbe  stat- 
ute tbe  defense  of  a  sale  in  good  faltb  must 
be  sustained  by  proof,  not  only  tbat  tbe 
seller  believed  the  minor  to  l)e  of  full  age, 
but  there  must  have  been  reasonable  grounds 
for  such  belief.  Under  tbe  law  as  It  for- 
merly was  the  obligation  of  the  liquor  deal- 
er not  to  sell  to  minors  was  held  absolute, 
and  no  amount  of  good  faltb  was  admitted 
as  a  defense.  Thus  the  law  stood  for  years. 
The  Legislature  was  finally  Induced  to  ad- 
mit tbe  defense  of  a  sale  In  good  faltb,  but 
were  careful  to  impose  the  condition  tbat 
tbe  good  faith  must  have  reasonable  basis 
in  fact 

We  cannot  escape  the  conclusion  tbat  proof 
tbat  falls  short  of  this  last  element  does  not 
present  the  Issue,  and  the  court  erred  In  sub- 
mitting it 

The  court  also  erred  in  another  respect 
complained  of.  The  Jury  were  instructed 
that  if  the  sale  was  made  In  good  faltb,  tbs 
defendant  would  not  be  liable,  and  tbey 
would  so  find.  The  error  constats  In  tbe 
omission  of  tbe  requirement  that.  In  order  to 
discbarge  defendant  on  this  ground,  tbey 
must  find  tbat  there  were  reasonable 
grounds  to  believe  the  minor  was  of  age. 

For  tbe  errors  indicated,  the  Judgment  is 
reversed,  and  tbe  cause  remanded. 

Reversed  and  remanded. 


AMERICAN  SURETY  CO.  OF  NEW  YORK 

et  al.  V.  SAN  ANTONIO  LOAN  &  TRUST 

CO.   (RAPP  et  al,   Interveners).* 

^^ww»*'tF\r"-AP''S''',  o'   Texas.    Nov.   14, 
1906.    Rehearing  Denied  Dec  19,  1906.) 

1.  APPKAt— PAlltJBS    TO    ASSIQK    EbBOB— Ih- 
rSBERCB   AS   TO    EVIDKNCE. 

— „.  ^  ^^^  absence  of  an  assignment  of  error 
filing  ui  question  the  peremptory  charge  of 
the  court  to  find  a  verdict  for  plaintiff,  it  will 
pe  assumed  that  the  evidence  and  agreements  by 
the  partlM  as  to  facts  are  sufficient  to  author^ 
Ize  the  charge  and  support  the  judgment 

[Ed.  Note.— For  cases  in  point,  see  Cpnt  Dir. 
vol.  2,  Appeal  and  Error,  {§  8086,  3087.] 

2.  CONTBACTS— BUILDIRa     CONTBAOT— BX0U6B 
FOB  BBKACH. 

A  contractor  who  agrees  to  build  a  house 
?"i./,72.  t'°\  °'  another  is  not  exempt  from 
liability  for  breach  of  his  contract  because  per- 
formance has  been  prevented  by  some  accident 
destroying  the  building  through  no  fault  of  his. 
[Ed.  Note. — For  cases  in  point  see  Cent  Die. 
vol.  11,  Contracts,  i  1410,  1435.] 


AS    TO    Defects    in 


8.  Same  —  Wabbahty 
Plans. 

A  firm  of  building  contractors  were  bound 
by  their  contract  to  erect  a  building  described 
therein  according  to  the  plans  and  specifications 
of  an  architect  named  in  the  contract,  the 
work  to  be  done  under  his  direction  and  to 
his  entire  satisfaction.    BeU,  that  the  contract 
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Mntalned  no  warranty  that  the  plana  and  speci- 
fications were  free  from  defects. 

C  Same— DErEors  in  Plasb  Exousino  Peb- 

VOBMARCS. 

The  contract  of  a  firm  of  bnlldlng  cod* 
tractors  specified  tliat  the  building  was  to  be 
erected  according  to  the  plans  and  specifica- 
tions of  an  architect  named  therein,  the  work 
to  be  done  nnder  his  direction  and  to  his  entire 
satisfaction.  The  building,  when  nearing  com- 
pletion, collai>sed  solely  oy  reason  of  defects 
in  the  plana,  specifications,  and  orders  given 
the  contractors  in  repsect  to  materials  to  be 
used  and  the  form  and  method  of  construction. 
Held,  that  this  did  not  excuse  the  contractors 
from  a  performance  of  their  contract;  there 
being  no  warranty  that  the  plans  were  free 
from  defects. 

[EM.  Note.— For  cases  In  point,  see  Cent  Dig. 
yoL  11.  Contracts,  i  1435J 

5.  Same— Implied    Wabbawties. 

In  the  absence  of  an  express  warranty  in 
a  building  contract  as  to  suffidency  of  plans,  one 
should  not  be  Implied  unless  there  is  the  dear- 
eat  reason  for  it. 

6.  Same— BiTBDKir   or  Showino  Wabbantt. 

The  burden  of  showing  the  existence  of  an 
implied  warranty  of  suffidency  of  building  plans 
is  on  him  who  seeks  its  protection. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
yol.  11,  Contracts,  |  1780.J 

7.  Sauk— Abokitxct's  Plans— Ijabilitt  pob 
Defects. 

The  undertaking  of  an  architect  employed 
to  prepare  plans  and  spedfications  for  a  build- 
ing, and  to  superintend  its  construction,  im- 
plies that  he  possesses  skill  and  ability  snffl- 
dent  to  enable  him  to  perform  his  contract 
ordinarily  and  reasonably  well,  and  that  he 
will  exercise  his  skill  and  ability  reasonably 
and  without  neglect,  and,  if  he  exercisea  skill 
and  care  of  those  ordinarily  engaged  in  Uie 
business  and  uses  his  best  judgment,  he  is  not 
liable  for  faults  in  the  construction  caused  by 
defects  in  his  plans. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  11,  Contracts,  !!  884-889,  856.] 

8.  Same— Bbeach     or    Contbact— PBEsmiP- 
TION  rROM  Plkadiro. 

A  contractor  alleged  In  an  action  for  breada 
of  contract  tliat  the  collapse  of  a  building  he 
was  c<mstmctin{r  was  due  to  defective  plans  of 
the  architect.  Sel4,  that  no  presumption  arises 
from  the  pleading  of  that  fact  that  plaintiff 
failed  to  ezerdse  ordinary  care  in  selecting  a 
competent  architect,  or  that  the  architect  failed 
to  exercise  the  care  and  skill  in  preparing 
hia  plans  and  directing  the  work  exercised  by 
a   competent  architect. 

SEkL  Note. — For  cases  in  point  see  Cent  Dig. 
.  11,  Contracts,  §S  1771,  1772.] 

9.  Same— Destbuctiok  or  Buildiro— Liabil- 

ITT  OF  CONTRAOTOB— B3FFKCT  OF  COMPLETION. 

In  the  absence  of  a  warranty,  if  a  build- 
ing falls  before  completion  on  account  of  in- 
herent defects  in  the  plans,  the  contractor 
must  bear  the  loss,  but  u  It  falls  for  the  same 
reason  after  completion,  the  loss  must  be  borne 
by   the   owner. 

[Bid.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  {  1502.] 

10.  Same— Pabt   Pkbiobuanok   bt   Suboor- 

TBACTOB. 

Where  a  contractor  agrees  to  do  a  particu- 
lar part  of  the  work  in  the  construction  of  a 
building  and  the  building  is  destroyed  before 
completion,  the  contractor  is  excused  from 
farther  performance  of  the  contract  and  may 
recover  for  what  he  haa  done. 

[Ed.  Note<— For  cases  In  jwint,  see  Cent  Dig. 
ToL  11,  Contracts,  U  143^  1410.] 


U.  OOTTBTB— PbRVIOXTB    DECISIONS    AS    PBBOB- 

DENTS— Dictum. 

The  opinion  of  a  court  delivered  on  a  ques- 
tion In  an  action  in  which  the  question  was 
not  raised  cannot  be  regarded  as  an  authority. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
Tol.  13,  Courts,  i  SS5.] 

12.  CoNTBACis— AcnoH  roB  Bbeach— Condi- 
tion Pbeoedent. 

A  contract  for  building  a  house  provided 
that  in  case  of  nonperformance  of  the  con- 
tractor "the  architect  shall  be  at  liberty"  to 
provide,  at  the  expense  of  the  contractor,  neces- 
sary materials  and  men  for  the  i>erfonnance  of 
the  contract  Held,  that  an  action  could  be 
brought  against  the  contractor  for  breach  of 
his  contract  although  the  architect  bad  never 
attempted  to  complete  the  building. 
18.  Same— FAXLtTBE  to    Complete— Payment 

rOB     WOBK    AND     MaTEBIALS. 

A  building  to  be  constructed  according  to 
the  plans  and  specifications  of  an  architect 
named  In  the  contract  collapsed  when  nearly 
completed,  owing  to  defects  in  the  plans  and 
specifications,  and  the  contractor  refused  to 
proceed  with  the  work.  Held,  that  the  con- 
tractor could  not  rei'over  for  materials  fur- 
nished and  work  performed. 

SEid.  Note. — For  cases  in  point  see  Cent  Dig. 
.  11,  Contracts,  {  1502.] 

14.  CoNTBACTS— Validity— Unckbtaintt. 

Unless  it  can  be  said  as  a  matter  of  law 
that  a  building  contract  shows  upon  its  face 
such  uncertainty  as  to  what  the  contractor 
agreed  to  perform  as  to  show  that  there  was 
no  meeting  of  the  minds  of  the  parties  as  to 
what  he  was  to  do,  there  Is  no  such  uncertainty 
in  the  contract  as  would  render  it  void. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  {f  10-20.] 

16.  Pbincipal   and   Subett  —  OHAnoE  in 
Pbincifal  Contbact— Disohaboe  or  Sobe- 

IT. 

Where  a  building  contract  by  its  terms 
reserves  the  right  of  the  owner  to  inake  changes 
In  the  plans  and  spedfications,  a  surety  on 
the  bond  of  the  contractor  is  not  discharged  by 
the  exercise  of  this  right  by  the  owner. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  $  163.] 

16.  Same— CoNSTBUcnoR  or  Bond  Untatob- 
ABLE  TO  Sdbety. 

The  bond  of  a  surety  company  by  which  it 
becomes  responsible  for  the  performance  of  a 
building  contract  is  in  Its  nature  a  contract  to 
indemnify  the  owner  against  defaults  of  the 
contractor,  and  as  such  must  be  construed  like 
any  other  contract  of  insurance,  and,  if  it  is 
susceptible  of  two  constmctiona.  one  favorable 
and  the  other  unfavorable  to  the  surety  com- 
pany, the  latter,  If  consistent  with  the  object 
for  whidi  the  contract  was  made,  must  be 
adopted. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  i  108.] 

17.  Samx— Waives  or  Pbovisior  or  Pbin- 
cipal Contbact— Disohaboe  of  StraETT. 

Where  a  building  contract  provides  that 
no  alterations  or  extra  work  is  to  be  done, 
except  on  the  price  and  additional  time  neces- 
sary to  complete  the  same  being  agreed  upon 
beforehand  and  indorsed  on  the  contract  the 
owner  may  waive  compliance  with  the  provision 
without  oisdiarging  the  surety  on  the  contrac- 
tor's bond,  the  condition  being  for  the  benefit 
of  the  owner. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  ||  367,  868.] 

18.  CoNTBACTs— AonoH   fob  Bbeach— Claim 

or  INTEBVENOB. 

A  building  while  in  process  of  construction 
collapsed,  and  the  contractor  refused  to  proceed 
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with  bis  contract.  In  an  action  by  the  owner 
for  breach  of  contract,  a  subcontractor  who  fur- 
nished work  and  material  under  contract  with 
Out  contractor  intervened  and  asked  judgment 
against  the  owner.  Held  that,  if-  the  owner  was 
not  indebted  under  the  contract  to  the  con- 
tractor at  the  time  the  building  collapsed  or 
when  it  received  notice  of  the  intervenor** 
claim,  he  cannot  maintain  his  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die 
vol.  11,  Contracts,  f  792.] 

19.  PABTTKa— iRTEBVKNTion— Noncv   BT  De- 
VEITDAN1  or  Petition. 

An  answer  by  a  defendant  to  plaintiff's  suit 
Unda  him  to  take  notice  of  the  petition  of  an 
interrenor. 

[EVL  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Parties,  i  72.1 

20.  Appeai/— PBEsmtPTiONB— Leavb   to    Fnx 
Ihtektenob's  Petitioh. 

Leave  of  court  to  an  intervenor  to  file  his 
petition  will  be  presumed  to  sustain  tbe  judg- 
ment of  the  trial  court 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Eh-ror,  SI  3672,  3692.] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; J.  L.  Camp,  Judge. 

Action  by  the  San  Antonio  Loan  &  Trust 
Company  against  ThoB.  Lonergan  ft  Co., 
American  Surety  Company  of  New  York  and 
others.  From  a  judgment  tot  plaintiff,  de- 
fendants appeal,  and  from  a  Judgment  for  de- 
fendants against  Intervenors,  Intervenor  John 
W.  Rapp  appeals.  Judgment  for  plaintiff 
affirmed,  and  judgment  for  Interveners  re- 
versed. 

Newton  ft  Ward,  Thos.  W.  Bullitt,  P.  H. 
Swearlngen.  and  Stayton  &  Berry,  for  appel- 
lants. Qenman,  Franklin  &  McQown,  for  ap- 
pellee. 

NEILLt  3,  Tbis'snit  was  brongbt  by  the 
San  Antonio  Loan  ft  Trust  Company,  a 
dMnestIc  corporation,  against  Tbos.  Loner- 
gan &  Co.,  a  firm  composed  of  Tbos.  Loner- 
gan and  P.  S.  Larkln,  and  the  American 
Surety  Company  of  New  York,  a  private  cor- 
poration chartered  by  that  state,  as  surety 
upon  tbe  contractor's  bond  of  tbe  said  Loner- 
gan &  Cou,  to  recover  tbe  sum  of  $45,000, 
witb  Interiest,  for  an  alleged  breach  of  a  con- 
tract entered  into  between  Tboe.  Lonergan 
ft  Co.  and  tbe  San  Antonio  Loan  ft  Trust 
Company  by  wblcb  It  Is  alleged  tbe  former 
agreed  to  erect  and  finish  a  certain  building 
for  the  latter,  and  for  the  performance  of 
which  contract  on  part  of  Lonerg^an  ft  Co. 
the  American  Surety  Company  of  New  York 
became  tbe  surety  on  their  bond. 

The  plaintiff,  as  Its  cause  of  action,  alleged 
In  its  petition  substantially: 

That  on  the  2lBt  day  of  February,  1899, 
It  entered  Into  a  contract  In  writing  witb 
Tbos.  Lonergan  &  Co.  whereby  they  obligat- 
ed tbemselves  at  their  own  cost  and  expense 
to  erect  and  bnlld  for  plaintiff,  according  to 
the  plans  and  specifications  made  by  Alfred 
Giles,  architect,  at  the  southwest  comer  of 
.  Navarro  and  Commerce  streets,  of  the  city 
of  San  Antonio,  a  fiTe-story  building  above 
the  gronnd  witb  a  cellar,  fronting  north  on 


Commerce  and  east  on  Navarro  streets, 
fronts  on  said  streets  to  be  of  terra  cotta 
set  and  pointed  up  in  the  best  manner,  tbe 
entire  work  to  be  strictly  in  accordance  witb 
said  drawings  and  specifications,  and  to  be 
done  under  the  directions  of  and  to  the  en- 
tire satisfaction  of  said  architect,  whose  de- 
cision was  to  be  final  and  conclnsire  on  all 
points,  and  to  be  complete  In  every  respect 
within  seven  months  from  tbe  date  of  the 
execution  of  the  contract;  ft>r  which  the 
plaintiff  agreed  to  pay  them  $47,500  at  the 
time  and  on  tbe  terms  and  conditions  pro- 
vided by  tbe  plans  and  specifications  and 
stipulations  therein.  Copies  of  the  contract, 
specifications,  and  plans  were  attached  to  and 
made  a  part  of  plaintiff's  petition,  which  al- 
leged that  tbey  were  all  executed  and  de- 
livered as  parts  of  the  entire  contract  That 
In  accordance  with  the  requirements  of  tbe 
contract,  and  at  tbe  time  of  its  execution  and 
delivery  as  a  part  thereof,  Thos.  Lonergan 
ft  Co.,  as  principals,  and  the  American  Sure- 
ty Company  of  New  York,  as  surety,  ex- 
ecuted and  delivered  to  plaintiff  their  cer- 
tain bond,  binding  themselves,  heirs,  legal 
representatives  or  successors,  to  pay  plain- 
tiff, Its  successors  or  assigns,  $45,000  law- 
ful money  in  San  Antonio,  Tetx.,  and  tbat  tbe 
bond  was  conditioned  as  follows: 

"Tbe  condition  of  this  bond  is  that,  where- 
as, said  Tbos.  Lonergan  ft  Co.  have  con- 
tracted in  writing  with  said  San  Antonio 
Loan  ft  Trust  Co.  to  build  for  said  San  An- 
tonio rx)nn  ft  Trust  Co.  a  certain  building  at 
the  comer  of  Navarro  ft  Commerce  streets 
in  city  of  San  Antonio,  Bexar  county,  Texas, 
according  to  certain  plans,  drawings  and 
specifications  prepared  by  Alfred  Giles,  ar- 
chitect, of  San  Antonio,  Texas,  to  wlilch  ref- 
erence is  hereby  made.  Now,  if  the  said 
Thos.  Lonergan  ft  Co.  shall  strictly  and  faith- 
fully carry  out  and  perform  tbe  said  con- 
tract, so  entered  into  with  said  San  Antonio 
Loan  ft  Trust  Co.  in  all  particulars  as  re- 
quired by  tbe  terms  thereof  and  to  the  full 
approval  of  said  ardiitect,  shall  complete 
said  works  in  the  time  required  by  this  con- 
tract, shall  save  said  San  Antonio  Ix>an  & 
Trust  Company  harmless  from  all  damages 
growing  out  of  a  negligent  or  unskillful  per- 
formance of  work  under  said  contract,  or  re- 
sulting from  any  violation  of  any  of  the  pro- 
visions contained  in  said  specifications,  or 
from  a  failure  to  comply  with  tbe  same,  from 
any  cause  whatever,  which  specifications 
and  drawings  are  hereby  specially  referred 
to,  and  made  a  part  hereof,  shall  at  the 
completion  of  said  building,  pay  all  mechan- 
ics, laborers,  or  workmen  for  services  ren- 
dered upon  the  same,  all  materialmen's  bills 
for  stone,  lumber  and  other  materials  fur- 
nished for  and  put  Into  said  building,  shall 
save  said  San  Antonio  Loan  ft  Trust  Co. 
harmless  from  all  claims,  from  others,  for 
work  done,  or  materials  famished  on  said 
building,  and  from  all  liens  upon  said  con- 
tract, and  will  pay,  or  see  paid,  all  Just 
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claims  on  said  building,  then  this  Instrn- 
ment  to  be  null  and  void.  Otherwise  to  re- 
main In  full  force  and  efTect"  A  copy  of 
this  bond  was  attached  to  and  made  a  part 
of  plaintiff's  petition. 

That  on  the  26th  day  of  April,  1898,  plain- 
tiff and  Tfaos.  Lonergan  &  Co.  entered  into 
a  certain  supplemental  contract  by  which 
Thos.  Lonergan  &  Oo.  agreed,  in  considera- 
tion of  the  sum  of  $4,460,  to  erect  and  build 
for  plaintiff,  as  per  plans  and  specifications 
made  by  Alfred  Crtles,  architect,  a  certain 
west  wall  of  the  building  in  process  of  con- 
struction under  the  preceding  or  main  con- 
tract between  said  parties,  which  wall  was 
to  be  strictly  in  accordance  with  drawings 
and  specifications  prepared  therefor  by  said 
architect,  and  to  be  of  skeleton  construction 
with  brick  filling  and  to  be  8  inches  thick  to 
the  fifth  floor,  and  the  fifth  fioor  to  be  12 
Inches  thick;  and  that  by  this  supplemental 
contract  a  month's  additional  time  was  al- 
lowed on  the  original  contract  That  upon 
the  execution  and  delivery  of  said  supple- 
mental contract  the  American  Surety  Com- 
pany ot  New  Tork  executed  and  deliyered  to 
plaintiff  Its  certain  agreement  thereto,  in 
substance,  as  follows:  "It  is  hereby  agreed 
that  the  terms  of  this  bond  [referring  to 
bond  hereinbefore  set  out]  shall  Include  the 
building  of  the  west  wall  on  the  terms  and 
agreement  entered  into  April  26th,  1899,  be- 
tween the  San  Antonio  Loan  &  Trust  Com- 
pany and  Thomas  Lonergan  &  Oompany,  a 
copy  of  which  Is  attached  hereto,  and  that 
said  contract  shall  also  be  fully  covered  by 
this  bond."  And  that  such  agreement  and 
stipulation  was  Indorsed  upon  the  original 
bond.  That  after  the  execution  and  delivery 
of  said  contract  and  bond  Thos.  Lonergan 
&  Co.  began  work  thereunder  upon  said 
building,  and  continued  to  work  thereunder 
until  about  the  7th  day  of  May,  1900,  when 
the  same  fell  down  and  was  utterly  destroy- 
ed, being  still  in  the  possession  and  under 
the  control  of  Thos.  Lonergan  &  Co.,  not  hav- 
ing been  completed  or  delivered  plaintiff 
when  they  ceased  to  work  thereon,  since 
which  time  they  have  taken  no  steps  to  com- 
plete the  building  or  carry  out  their  contract 
or  any  part  thereof,  but  have  failed  and 
refused  so  to  do.  And  that,  though  the 
American  Surety  Company  of  New  York  was 
demanded  by  plaintiff  to  comply  with  the 
terms  and  provisions  of  said  contract  and 
bond,  it  has  failed  to  do  so. 

That  plaintiff,  prior  to  the  falling  of  said 
building  and  abandoning  of  said  contract,  In 
strict  compliance  with  its  obligations  speci- 
fied therein,  paid  to  Thos.  Lonergan  &  Co.  for 
work  done  by  them  under  the  contract  In 
attempting  to  construct  the  building  the  sum 
of  125,720.  That  the  payments  of  the  sev- 
eral amounts  constituting  said  sum  were 
made  In  compliance  with  the  provisions  of 
the  contract  which  stipulated  they  should 
be  made  as  the  work  progressed;    It  being 


provided  that  such   payment  or   payments 
should  not  be  construed  as  acceptance  of  the 
work,  but  that  Thos.  Lonergan  A,  Co.  shoold 
be  liable  for  all  conditions  of  the  contract 
until  an  the  work  should  be  finished  and 
completed.      That    said    contracts    provided 
that  all  labor  and  material  in  the  bulldlns 
should  be  first  class  in  every  respect,  and 
that  the  boilding  should  be  erected   in   a 
thorough  manner,  and  that  the  contractor 
should  perform  the  whole  of  the  work  In  the 
best  manner  with  the  best  and  most  approved 
materials,    and   provide,   fix,    and    erect    all 
works  which  are  specified,  represented,  or  in- 
cluded In  or  by  said  specifications  or  draw- 
ings, <ye  either  of  them,  which  may  be  re- 
quired for  rendering  every  particular  of  said 
work  complete  and  perfect    That  it  further 
provided  that  the  contractors  should  be  held 
responsible  for  all  losses,  whether  from  fire 
or  otherwise,  and  that  they  should  save  the 
owners  harmless  from  any  and  all  liens  and 
hold  the  owner  free  from  any  and  all  lia- 
bility, and  that  the  contractors  should  ful- 
ly  insure  the   building,  and   In  the  policy 
specify  "San  Antonio  Loan  &  Trust  Company 
Interest  to  be  {ully  protected,"  so  that  it  will 
be  at  no  loss.    That  Lonergan  &  Co.  failed 
and  refused  to  insure  said  building,  especial- 
ly against  injury  from  winds,  storms,  Hgbt- 
ninJng,    etc.,    during    construction,    as    they 
agreed  to  do.    That  they  also  failed  in  their 
agreement  to  keep  the  same  free  from  liens, 
and  that  on  account  of  such  failure  liens  were 
fixed  tbereon  by  third  parties  for  material 
furnished  in  its  construction  aggregating  ^,- 
454.11,  which  plaintiff  may  be  compelled  to 
pay,  in  order  to  free  the  lot  upon  which  It 
was  being  constructed  ftom  said  liens.    That 
after  the  building  fell  plaintiff  demanded  of 
Thos.   Lonergan   A  Oo.   and   the   American 
Surety  Company  of  New  Tork  that  they  pro- 
ceed in  the  construction  thereof,  and  also  tv 
know  whether  they  would  so  proceed  or  had 
abandoned  the  contract  but  they  refused  to 
proceed  with  the  construction,  and  express- 
ly disclaimed  having  abandoned  the  contract 
That  the  building  In  falling  filled  the  adja- 
cent streets  of  the  city  with  debris,  which 
Lonergan  &  Co.  failed  and  refused  to  remove, 
and  that  the  city  of  San  Antonio,  In  the  ex- 
ercise of  its  polios  power.  In  oMer  to  clear 
said  streets,  caused  such  debris  to  be  re- 
moved at  a  cost  of  (833.76,  which  plaintiff 
was  compelled  to  pay.    That  by  reason  of 
the  premises  plaintiff  has  been  damaged  In 
amounts  aggregating  $30,907.87,  in  additlin 
to  any  liability  claims  that  may  be  establish- 
ed by  Interveners. 

The  petition  particularized  and  Itemized 
plaintiff's  damage  as  follows:  "(1)  In  the 
sum  of  $25,720  advanced  and  paid  to  said 
Thomas  Lonergan  &  Co.  in  money  during  the 
progress  of  said  work.  (2)  Whatever  may  be 
recovered  by  the  various  intervenors  and 
parties  claiming  Hens  upon  the  property  as 
aforesaid.  (3)  Amounts  paid  Yan  Flatten  ft 
Dick  and  to  F.  F.   Collins  Manufacturing 


Digitized  by 


Google 


r«x^ 


AMERICAN  SORBTY  CO.  v.  SAN  ANTONIO  LOAN  A  TRUST  CO. 


391 


Company,  as  aforesaid,  $4,354.11.  (4)  $833.- 
76  paid  for  removing  debris  as  aforeeald." 
For  all  of  which  general  and  special  dam> 
ages  and  liabilities  plaintiff  prayed  Judg- 
ment against  Lonergan  &  Co.  as  principals 
and  the  American  Surety  Oompany  as  their 
surety  to  the  full  extent  of  said  bond,  to 
wit,  the  sum  of  $46,000,  with  Interest  there- 
on from  date  for  the  construction  of  said 
building.  The  provisions  in  the  contracts 
and  conditions  in  the  bond,  attached  to  plain- 
tiff's petltl<m,  and  the  agreement  of  the  Amer- 
ican Surety  Company  accompanying  the  sup- 
plemental contract,  are  substantially  as  al- 
leged in  its  petition.. 

The  speciflcations  referred  to  and  made  a 
part  of  the  original  and  supplemental  con- 
tract, which  are  attached  to  and  made  a 
part  of  plaintiff's  petition,  contain,  among 
others,  the  following  proTlsions:  "(1)  The 
contractor  [said  Lonergan  ft  Co.]  shall  be  held 
strictly  to  execute  such  work  and  to  use  such 
materials  as  hereinafter  described.  (2)  He 
[said  contractor]  will  further  submit  in  re- 
gard to  the  character  of  materials  used  and 
work  done  to  the  judgment  of  the  architect 
(8)  The  contractor  must  hare  some  compe- 
tent person  on  the  work  to  receive  Instruc- 
tions and  to  see  when  bis  particular  work  is 
required.  (4)  The  contractor  being  bound  in 
all  cases  to  remove  all  improper  work  or  ma- 
terials upon  being  directed  to  do  so  at  any 
time,  and  at  all  times  within  twenty-four 
hours  after  receiving  written  notice  to  that 
effect  from  the  architect  (5)  The  above  pro- 
visions to  ai^ly  in  the  same  manner  to  all 
materials,  or  work  used  or  fixed  in  position 
without  the  knowledge  of  the  architect  and 
not  approved  of  by  him,  and  he  shall  be  at 
liberty.  If  in  his  Judgment  the  case  requires, 
to  replace  the  same  and  make  good  every 
part  at  the  cost  of  the  contractor.  (6)  The 
owner  reserves  the  right  by  conferring  with 
the  architect  to  alter  or  modify  the  design, 
or  to  add  to  or  diminish  the  contract  price, 
the  architect  being  at  liberty  to  make  any 
alterations  in  the  plans,  form,  construction, 
detail,  or  execution  described  by  the  draw- 
ings and  speciflcations  without  invalidating 
or  r^derlng  void  the  contract  and  in  case  of 
any  difference  of  expense,  and  addition  to  or 
abatement  from  the  contract  shall  be  made 
in  the  ratio  or  proportion  such  work  may 
bear  to  the  whole  contract  work  agreed  to  be 
performed,  and  the  same  to  be  determined  as 
before  mentioned.  (7)  The  owner  being  bound 
in  all  cases  to  recognize  the  acts  of  the  archi- 
tect; not  only  as  regards  extra  work,  but  also 
as  to  the  sufficioicy  of  the  design,  materials, 
and  workmanship.  (8)  No  alterations  or  ex- 
tra work  to  be  done  except  upon  the  price  and 
additional  time  necessary  to  complete  same 
being  agreed  upon  before  hand,  and  endorsed 
upon  the  contract  and  in  case  no  agreement 
could  be  effected  between  the  owner  and  the 
contractor  In  regard  to  the  price  for  altera- 
tions or  modifications  as  above  referred  to 
the  decision  of  the  architect  is  to  be  final 


and  conclusive.  (9)  It  is  particularly  under- 
stood that  all  labcMT  and  materials  In  these 
buildings  are  to  be  first-class  in  every  respect 

(10)  Alfred  Giles,  architect  is  declared  to  be 
superintendent  of  the  work  for  the  owner. 

(11)  His  [the  architect's]  duties  will  consist 
in  giving  on  demand,  such  Interpretations, 
either  In  language,  writing  or  drawing,  as  id 
his  Judgment  the  case  requires,  having  par- 
ticular care  that  any  and  all  work  done  and 
material  used  for  the  works,  be  such  as  Is 
hereinafter  described.  And  particularly  to 
decide  upon  the  fitness  of  all  materials  used 
and  work  done.  The  decision  of  the  architect 
to  be  final  and  conclusive." 

The  defendants  Thos.  Ixmergan  A  Co.  an- 
swered by  a  general  and  special  exertions 
to  plalntlfTs  petition  and  a  general  denial, 
and  pleaded  specially  that  they  were  released 
from  the  obligation  of  the  contract  sued  on, 
because  the  building  therecm  mentioned,  when 
nearly  completed,  fell  by  reason  of  defects  in 
the  plaintiff's  plans  and  specifications  made  a 
part  of  the  contract  and  the  general  design  of 
construction  of  said  building  without  fault 
on  the  part  of  Thos.  Lonergan  ft  Ca,  and 
that  plaintiff  has  refused  to  reconstruct  said 
building.  This  plea,  after  admitting  the  ex- 
ecution of  the  principal  and  supplemental  con- 
tracts described  In  plaintiff's  petition  and  the 
execution  by  these  defendants  of  the  bond 
also  declared  upon,  sets  forth  the  11  provi- 
sions from  the  si)eclflcatlon8  above  quoted, 
and  then  alleges,  substantially,  that  on  May 
7,  1900,  when  the  building  which  they  un- 
dertook to  construct  under  said  contracts 
was  nearly  completed  and  the  work  remain- 
ing to  be  .performed  being  estimated  by  the 
contract  price  at  about  $7,300,  all  that  por- 
tion of  the  building  above  and  Including  the 
floor  of  the  second  story,  and  a  part  of  the 
first  story,  collapsed  and  fell  to  the  ground, 
rendering  the  completion  of  the  building  by 
them,  by  reason  of  the  fall,  impossible,  until 
tbat  iMrtion  which  fell  should  be  reconstruct- 
ed; that  the  fall  of  said  building  occurred, 
not  by  reason  of  defects  in  the  material  fur- 
nished or  in  the  work  done  by  Thos.  Lonergan 
&  Co.,  nor  by  reason  of  their  departure  in 
any  way  from  their  duty  and  obligation  under 
terms  of  said  original  and  supplemental  con- 
tracts, but  solely  by  reason  of  Inherent  and 
fatal  defects  In  the  plans  and  specifications 
devised  by  said  architect  and  made  a  part 
of  said  contract  and  supplemental  contract 
and  as  altered  and  modified  by  certain  chan- 
ges made  by  plaintiff,  through  Its  architect 
in  the  plans,  forms,  construction,  detail,  and 
execution  of  the  work  contracted  for  and  de- 
scribed In  the  drawings  and  specifications  at- 
tached thereto,  and  directed  and  required 
them  to  proceed  with  the  construction  of  the 
building  in  accordance  with  such  changes, 
and  in  the  orders  and  instructions  given  to 
Thos.  Lonergan  ft  Ca  by  plaintiff  through 
Its  architect  in  respect  to  the  material  to  be 
used  and  its  form  and  method  of  construction, 
which,  by  its  express  provision  of  its  contract 
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Lcmergan  &  Co.  were  bound  to  cAserve  and 
obey,  the  alleged  defects  being  fully  set  forth 
In  the  answer;  that  the  fall  of  the  building 
was  due,  not  to  any  fault  (v  failure  on  their 
part,  but  to  the  Incompetency  of  the  architect 
and  to  the  Inherent  and  fatal  defects  in  the 
plans  and  designs  of  the  structure  as  erected 
pursuant  to  the  plans  and  specifications,  and 
under  the  orders  and  directions  of  the  plain- 
tiff through  its  architect;  that  by  reason  of 
the  fall  of  said  building  through  the  fault  of 
the  plaintiff  and  because  of  defects  in  the 
plans  and  designs  of  construction  in  the  or- 
ders and  directions  of  the  architect,  and  with- 
out fault  on  the  part  of  Lonergan  &  Co.,  they, 
as  contractors,  became  released  from  their 
obligatloQ  to  complete  the  construction  of  the 
building  until  plaintiff  should  hare  recon- 
structed the  same  to  the  extent  of  the  work 
which  had  been  performed  by  them ;  that 
plaintiff  refused  and  still  refuses  to  recon- 
struct the  building  or  any  part  thereof ;  and 
that,  by  reason  of  the  premises,  plaintiff  has 
no  right  to  claim  of  these  defendants  repay- 
ment of  the  money  paid  by  It  to  them  or  to 
recover  of  them  damages  for  the  alleged  vio- 
lation of  the  original  and  supplemental  con- 
tracts. 

These  defendants  also  asserted  a  counter- 
claim against  the  plaintiff  for  |18,930,  with 
Interest  thereon  from  the  6th  day  of  May, 
1900.  In  their  cross-bill,  asserting  such  claim, 
they  alleged  that  Alfred  Giles,  architect,  was 
in  person  or  by  his  authorized  assistant  and 
represMitatlve  continuously  present  at  the 
work  done  on  the  construction  of  the  build- 
ing; that  day  by  day,  as  said  work  pro- 
gressed, the  material  put  therein  and  the 
work  of  construction  were  inspected,  approv- 
ed, and  accepted  by  plaintiff  as  being  in  strict 
accordance  with  the  plans  and  specifications 
and  with  the  orders  and  directions  of  plain- 
tiff through  its  architect,  and  on  May  6,  1900, 
the  entire  material  used  and  the  entire  work 
of  construction  of  said  building  on  said  date 
bad  been  approved  and  accepted  by  plain- 
tiff; that  said  building,  nearly  completed  as 
before  alleged,  fell,  caused  solely  by  reastm 
of  defects  in  the  plans  and  design  of  construc- 
tion as  contained  in  the  contracts  and  in 
the  plans  and  specifications  made  part  there- 
of;  that  the  total  amount  due  them  by  plain- 
tiff for  work  done  and  materials  furnished, 
as  shown  by  the  estimates  of  the  architect, 
np  to'  and  Including  the  estimate  of  March 
2,  1900,  was  the  aggregate  sum  of  132,160; 
that  the  total  payments  on  account  thereof 
aggregated  the  sum  of  $25,720,  leaving  a  bal- 
ance due  and  unpaid  of  $6,430 ;  that  the  value 
of  the  materials  furnished  and  work  done 
by  them  under  the  oontracts  between  March 
2,  and  May  7,  1900,  not  included  in  the  es- 
timates furnished  by  said  architect,  amounts 
to  the  total  sum  of  $18,930  due  them  by 
plaintiff,  that  after  the  fall  of  the  building 
plaintiff  failed  and  refused  to  reconstruct  it 
as  It  existed  on  May  7,  1900,  or  to  construct 
or  complete  said  building,  and  thereupon  be- 


came liable  to  pay  these  defendants  the  sum 
of  $18,930  theretofore  earned  by  them  under 
said  contract,  and  held  by  plaintiff,  together 
with  Interest  upon  said  amount  from  the  Sth 
day  of  May,  1900. 

The  American  Surety  Company  of  New 
York  by  its  answer  Interposed  a  general  de- 
niurrer  and  special  exceptions  to  plaintiff's 
petition,  a  general  denial,  adopted  the  answer 
of  Thos.  Lonerg^an  &  Co.,  and  specially  iklead- 
ed  that  the  contract  between  plaintlfl  and 
Thos.  Lonergan  &  Co.  of  February  21,  1899, 
supplemented  by  contract  dated  April  25, 
1899,  together  with  specifications  and  plans 
referred  to  therein  and  made  a  part  there- 
of, is  incapable  of  execution  or  performance 
because  of  imcertalnty  therein,  in  that  it 
does  not  specify  with  reasonable  certainty 
in  what  manner  or  with  what  material  or 
combination  of  material,  or  with  what  thick- 
ness of  the  different  materials  to  be  used, 
either  the  Commerce  street  wall  or  the  Nav- 
arro street  wall  of  the  building  contracted 
for  is  to  be  constructed,  but  tn  each  of  these 
particulars  said  contract  iB  so  indefinite 
and  uncertain  that  the  \mdertaklng  Imposed 
thereby  upon  the  contractors,  Thos.  Loner- 
gan &  Co.,  Is  Incapable  of  ascertainment  or 
performance  or  of  judicial  determination  or 
enforcement.  It  further  pleaded  that  the 
specifications  made  and  constituting  a  part 
of  the  original  contract  between  Lonergan 
ft  Co.  and  the  San  Antonio  Loan  t  Trust 
Company  and  the  bond  of  this  defendant, 
guarantying  the  performance  of  said  con- 
tract by  said  Lonergan  &  Co.,  contained  cer- 
tain provisions  which  are  set  out  in  the  plea, 
and  are  Nos.  6  and  8  previously  copied  In  our 
statement  of  the  case.  This  defendant  then 
alleged  that  after  the  execution  and  delivery 
of  the  oirginal  contract  dated  February  21, 
1890,  between  Thos.  Lonergan  &  Co.  and 
plaintiff,  and  the  execution  and  delivery  by 
this  defendant  of  its  bond  guarantying  the 
performance  by  Thos.  Lonergan  &  Co.  of  said 
contract,  and  after  the  execution  and  de- 
livery of  the  supplemental  contract  and  the 
execution  and  delivery  of  the  bond  of  the 
American  Surety  Company  guarantying  the 
performance  of  the  supplemental  contract, 
the  San  Antonio  Loan  ft  Trust  Company  and 
Thos.  Lonergan  ft  Co.,  without  the  knowl- 
edge or  consent  of  this  defendant,  by  an 
agreement  between  themselves,  altered  in 
various  and  sundry  ways  the  terms  and  con- 
ditions of  said  original  contract  and  the 
terms  and  conditions  of  said  supplemental 
contract  and  the  plans  and  specifications  men- 
tioned therein  and  made  a  part  thereof,  and 
altered  the  amount  and  character  of  the  ma- 
terial to  be  used  and  the  work  to  be  done, 
and  agreed  upon  the  performance  by  said 
Lonergan  &  Co.  of  certahi  extra  and  addi- 
tional work  not  mentioned  In  nor  contemplat- 
ed by  said  original  or  supplemental  contract ; 
that  at  the  time  of  agreeing  upon  said  al- 
terations and  said  extra  work,  as  In  the 
answer  before  mentioned,  no  agreement  inui 
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made  eltlier  as  to  the  additional  or  abate- 
ment from  the  contract  price  on  account 
thereof  nor  npon  the  additional  time  neces- 
sary to  complete  the  same,  nor  was  any  such 
agreement  reduced  to  wriUng  or  Indorsed  np- 
•n  either  the  original  or  the  supplemental 
contract^  nor  was  there  any  attempt  to 
make  an  agreement  with  reference  to  either 
of  these  subjects,  nor  was  a  decision  by  the 
architect  asked  or  made  in  reference  thereto ; 
that  this  defendant  is  not  fully  advised  of 
and  does  not  know  of  the  alterations  so  made 
In  Bald  contract  or  In  the  character  of  ma- 
terial to  be  furnished  and  the  work  to  be 
perfMmed,  nor  of  the  extra  work  so  order- 
ed by  plalntifC  and  agreed  upon  by  said 
jdans,  but,  inter  alia,  alterations  in  said  orig- 
inal and  supplemental  contracts,  plans,  and 
speciflcations  and  In  the  amount  and  charac- 
ter of  work  and  material  were  made  and 
extra  work  and  additional  work  was  nnder^ 
taken  by  said  Thos.  Lonergan  &  Co.  by  agree- 
ment made  and  formed  as  before  stated  be- 
tween them  and  plaintifT  without  the  knowl- 
edge or  consent  of  this  defendant ;  that  this 
defendant  does  not  know  the  date  of  the  sev- 
eral agreements  aathorlzlng  said  alterations 
and  extra  work,  but  alleges  that  it  was  after 
the  execution  and  delivery  of  the  contract  of 
February  21st,  and  prior  to  the  fall  of  the 
building,  and  that  all  of  said  agreements 
and  alteratlonB  and  extra  work  was  made  aft- 
er the  execution  and  delivery  of  the  obliga- 
tion of  this  defendant  sued  on.  It  then  al- 
leges specidcally  16  separate  and  distinct 
changes,  alterations  and  Items  of  extra 
'Work.  Such  allegations  are  too  voluminous 
to  be  stated  here ;  but  the  substance  of  such 
as  may  be. deemed  material  to  any  question 
raised  by  the  assignments  will  be  stated 
when  we  come  to  consider  them. 

The  answer  also  omtalns  a  plea  of  estop- 
pel, in  which,  after  setting  out  the  fourth, 
seventh,  tenth,  and  eleventh  of  the  provisions 
hereinbefore  copied  of  the  speciflcations  and 
the  further  provisions  thereof,  viz.:  "The 
architect  is  to  have  toll  iwwer  to  dismiss 
from  the  works  any  man  or  men  for  incom- 
petoicy  or  misconduct  The  contractor  shall 
not  replace  the  same  without  the  permis- 
tion  of  the  architect.  In  case  of  delay  by 
the  contractor  in  providing  and  delivering 
the  requisite  materials  or  in  the  advance- 
ment of  the  work,  a  deficiency  of  workmen, 
or  for  tlie  misconduct  or  Inability,  the  archi- 
tect shall  be  at  liberty  (&ttet  he  shall  have 
given  to  or  left  for  the  contractor  one  day's 
notice  in  writing)  to  provide  at  the  expense 
of  the  contractor,  all  such  materials  and  em- 
ploy such  number  of  workmen  at  such  works 
as  the  architect  shall  think  proper  and  the 
cost  and  charges  incurred  shall  be  retained 
ont  of  the  contract  amount  and  paid  by  a 
reaervation  from  the  estimates  from  time  to 
time,  or  amounts  thereof  which  may  be  due 
U  liquidated  damages" — It  then  alleges  de- 
fendant is  advised  and  states  that  by  virtue 
el  the  provisions  and  specifications  aforesaid 


(being  part  of  the  contract  sued  upon)  the 
San  Antonio  Loan  Sc  Trust  Company  did 
represent  and  guaranty  the  defendant,  as 
surety  of  Thos.  Lonergan  &  Ob.,  that  Alfred 
Giles,  acting  for  and  on  behalf  of  the  San 
Antonio  Loan  A  Trust  Company,  should  and 
would  continuously,  as  the  work  of  construc- 
tion progressed,  superintend  the  construction 
of  said  building  in  accordance  with  sucb 
contract,  plans,  and  specifications,  and  would 
cause  said  building  to  be  constructed  strlctiy 
in  accordance  with  said  contract,  plans,  and 
specifications,  and  would  Inspect  the  material, 
workmanship^  and  labor  used  or  applied  in 
said  work  of  construction,  and  that  be  would 
not  permit  to  be  used,  or  would  cause  to  be 
removed  from  said  building,  all  improper 
work  and  materials,  and  that,  when  the 
same  should  have  been  Inspected  and  its  fit- 
ness decided  upon  and  approved  by  said 
architect,  the  same  should  be  received  and 
considered  by  all  parties  as  sufildent  and 
first  class,  both  in  respect  to  materials  and 
workmanship;  that  Giles,  acting  for  the 
owner,  did,  as  the  work  of  construction  pro- 
gressed, continuously  Inspect  the  workman- 
ship and  materials  used  by  Lonergan  &  Co. 
in  the  construction  of  said  building  contract- 
ed for,  and  did  decide  that  said  materials 
used  and  work  done  were  in  accordance  with 
the  contract  and  speciflcations  and  that  the 
same  was  sufficient  and  of  first  class;  that 
said  architect  further  decided  that  there  was 
no  tmusual  or  Improper  delay  In  the  construc- 
tion of  said  building;  that  therefore  plain- 
tiff is  estopped  to  aver  that  said  building 
was  hot  constructed  in  accordance  with  said 
contract,  plans,  and  speciflcations,  or  that 
Improper  or  Insufficient  workmanship  or  ma- 
terials were  used  in  the  construction  of  said 
building,  or  that  same  was  negligently  or  un- 
skillfnlly  erected,  or  that  unreasonable  or 
Improper  delays  appeared  In  the  said  work 
of  construction. 

Frank  Telch  and  John  W.  Rapp  Intervened 
in  the  case ;  and  on  October  18,  1894,  the  lat- 
ter filed  his  second  amended  original  peti- 
tion, alleging  that  on  or  about  January  10, 
1900,  defendants  Lonergan  &  Co.  were  the 
original  contractors  and  agents  for  the  plain- 
tiff for  the  erection  of  a  building  on  lot 
fronting  30.5  feet  on  West  Commerce  street 
and  133.16  feet  on  Navarro  street,  being  at 
the  southwest  comer  of  the  Junction  of  said 
streets  of  the  city  of  San  Antonio,  Tex.; 
that  on  or  about  that  date  Intervener  enter- 
ed into  a  contract  as  a  materialman  and 
subcontractor  with  Lonergan  &  Co.  as  orig- 
inal contractors  and  agent  for  plaintiffs, 
whereby  Intervener  was  to  furnish  for  the 
fireprooflng  of  said  building  certain  labor  and 
material  for  the  sum  of  |4,500,  and  on  cer^ 
tain  conditions  to  furnish  certain  wire  lath 
partitions  for  the  xippet  three  stories,  and 
that  said  contract  was  In  all  things  accept- 
ed and  approved  by  Thos.  Lonergan  &  Co.  for 
himself  and  plaintiff  and  original  contract- 
ors for  plaintiff;  that  in  accordance  with 
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tbe  terms  of  said  contract  Interrenor  far- 
nlBbed  and  placed  in  said  building  material 
and  labor  of  the  value  of  |3,426^7,  as  sbown 
by  Items  attached  to  its  petition;  that  on 
May  7,  1900,  said  building,  while  nearlng 
completion,  collapsed,  and  that  both  plain- 
tiff and  defendant  failed  to  reconstruct  it 
80  as  to  permit  interrenor  to  further  prose- 
cute his  work,  and  that,  while  intervenor 
only  furnished  the  labor,  matarial,  etc.,  iriead- 
ed,  he  was  ever,  and  is  still,  ready  and  will- 
ing to  complete  his  contract;  that  tbe  items 
charged  in  said  account  are  in  accordance 
with  said  contract,  and  were  and  are  of  the 
reasonable  market  values  specified  in  the  ac- 
count at  the  time  furnished ;  that  all  of  said 
items  were  Intended  to  and  in  fact  did  enter 
into  the  construction  of  said  building;  that 
none  of  the  money  set  out  and  due  upon  said 
account  has  been  paid,  except  an  item  of  $172 
shown  thereby;  that  by  reason  of  the  prem- 
ises Thos.  Iionergan  &  Go.  and  Thos.  Loner- 
gan  himself  became  liable  and  promised  to 
pay  Intervener  tbe  sum  of  $3,426.37;  and 
that,  to  secure  said  amount,  he  has  by  reason 
of  the  premises  a  valid  and  subsisting  lien 
upon  said  lot  for  the  materials  and  labor 
furnished,  and  that  due  and  legal  notice  was 
given  to  plaintiff  of  Intervener's  claim  and 
lien  while  plaintiff  still  owed  defendants 
Loneif^an  ft  C!o.  on  their  contract  He  pray- 
ed Judgment  against  Lonergan  &  Ck>.  and  the 
individual  members  of  said  firm  and  against 
the  plaintiff,  each  and  either  of  them,  for 
bis  debt,  interest,  and  costs  and  against 
plaintiff  for  tbe  establishment  of  his  lien  up- 
on his  said  real  property.  Plaintiff  answer- 
ed intervenor's  i)ctltion  by  a  general  demur- 
rer, general  denial,  and  plead  specially  that 
intervenor,  being  a  contractor's  laborer  and 
materialman,  should  not  recover,  in  that  Lon- 
ergan &  Ck>.  abandoned  their  contract  and 
never  completed  the  building  nor  delivered 
tbe  same,  the  portion  of  the  work  done  by 
Lonergan  ix  Ck>.  having  been  entirely  destroy- 
ed and  rendered  utterly  useless  and  valueless. 
to  plaintiff;  that  at  the  time  of  the  collapse 
of  said  building  plaintiff  was  not  indebted 
to  Lonergan  &  Co.,  and  therefore  not  indebt- 
ed to  intervenor.  It  also  plead  the  statute 
of  limitations  of  two  and  four  years.  De- 
fendant Lonergan  &  Co.  filed  no  answer  to 
intervenor's  petition. 

The  plaintiff  by  supplemental  petition  In- 
terposed certain  special  exceptions  to  the  an- 
swer of  the  defendant  Thos.  Lonergan  &  Co., 
among  which  exceptions  are  the  following: 
"(8)  Plaintiff  specially  excepts  to  the  suf- 
ficiency in  law  of  all  of  that  part  of  said 
answer  which  seeks  to  set  up  that  defendant 
Lonergan  &  Co.  were  released  from  the  ob- 
ligation of  their  contract  herein  sued  on,  be- 
cause the  same  fell  by  reason  of  defects  In 
the  plans  and  specifications,  said  allegations 
being  set  out  among  other  places  In  sub- 
division 1  of  said  answer  Just  after  general 
denial;  and  also  being  contained  In  sub- 
divisions 12  and  14  following,  as  well  as  in 


various  other  places.  (9)  Plaintiff  specially 
excepts  to  the  sufflciency  in  law  of  all  tbat 
part  of  said  answer  which  seeks  to  set  up 
that  defendant  Lonergan  &  Go.  were  re- 
leased from  the  obligation  of  their  contract 
herein  sued  on,  l)ecau8e  the  same  fell  by  rea- 
son of  tne  architect's  incompetence;  said 
allegation  being  set  out  among  other  places 
in  subdivision  1  of  said  answer  Just  after 
general  denial ;  and  also  being  contained  In 
subdivision  12  and  14  following,  as  well 
as  In  various  other  places.  (10)  Plaintiff 
specially  excepts  to  tbe  sufficiency  In  law  of 
all  of  that  part  of  said  answer  which  seeks 
to  set  up  that  defendant  Lonergan  &  Co. 
were  released  from  tlie  obligation  of  their 
contract  herein  sued  on,  because  plaintiff  has 
refused  to  reconstruct  the  building  to  the 
point  the  work  had  progressed  when  it  felL 
(11)  Plaintiff  further  excepts  to  that  portion 
of  said  answer  under  paragraph  3  to  tbe 
effect  that  plaintiff  never  completed  nor 
sought  to  complete  the  building,  and  there- 
fore has  no  right  to  recover,  for  the  reason 
tbat  it  was  not  the  duty  of  plaintiff  to  com- 
plete or  rebuild,  and  said  answer  sets  up  no 
defense."  The  plaintiff,  also,  by  supplemen- 
tal petition,  in  reply  to  the  third  amended  an- 
swer of  the  American  Surety  Company  of 
New  York,  after  adopting  special  exceptions 
filed  in  response  to  the  answer  of  Thoa  Lon- 
ergan &  Co.,  interposed  a  number  of  other 
special  exceptions  to  said  answer  of  the  sure- 
ty company,  among  which  are  the  following 
"(2)  It  specially  excepts  to  that  part  of  said 
answer  of  tbe  surety  company  which  alleges 
that  by  agreement  l>etween  the  principals  to 
the  contracts  they  altered  the  same  'In 
various  and  sundry  ways'  and  'agreed  upon 
the  performance  by  said  Lonergan  &  Com- 
pany of  certain  extra  and  additional  work 
not  mentioned  In  nor  contemplated  by  said 
original  or  supplemental  contracts,'  in  tbat 
it  does  not  specify  what  alterations  were 
made  in  the  contract  nor  what  extra  and 
additional  work  was  thus  agreed  upon  so 
that  plaintiff  may  prepare  and  meet  defend- 
ant with  proof  as  to  such  matters.  •  •  • 
(10)  Plaintiff  excepts  to  the  sufflciency  of  tht, 
allegations  of  said  answer  as  to  alterations 
of  alterations  In  contract  releasing  surety 
set  out  in  subdivision  4  of  said  answer,  and 
this  exception  is  made  to  each  of  the  items 
or  subdivision  thereof."  The  general  demur- 
rer and  all  the  special  exceptions  of  Thos. 
Lonergan  &  Co.  to  piaintifT's  petition,  except 
the  sixth  (which  was  sustained),  were  over- 
ruled. The  eighth,  ninth,  tenth,  and  eleventh 
special  exceptions  interposed  by  plaintiff  to 
the  second  amended  answer  of  Thos.  Loner- 
gan &  Co.  were  sustained;  and  said  excep- 
tions were  sustained  and  the  second  and 
tenth  special  exceptions  Interposed  by  plain- 
tiff to  the  answer  of  tbe  American  Sure- 
ty Company  were  also  sustained.  The  effect 
of  tbe  ruling  of  the  court  on  said  exceptions 
was  to  leave  said  pleadings  of  the  parties 
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Id  fnll  force,  ezc^t  as  affected  by  the  ex- 
ceptions that  was  sustained  to  tbem.  Tbe 
plaintUTs  demurrer  to  interyenor's  petition 
was  not  presented  to  the  court,  nor  did  it 
offer  any  testimony  to  sustain  Its  pleas  of  the 
statute  of  limitation. 

It  was  agreed  upon  the  trial  by  all  parties 
that  the  firm  of  Thos.  Lmiergan  &  Co.  was 
dissolved  by  mutual  agreement  of  Its  mem- 
bers on  the  25th  day  of  September,  1900,  and 
that  by  the  terms  of  the  agreement  of  dis- 
solution Thos.  Lonergan  took  charge  of  all 
the  property  and  assets  of  the  firm  and  as- 
sumed all  Its  liabilities  and  that  since  the 
Institution  of  the  suit  P.  S.  Larltin,  a  mem- 
ber of  the  firm  before  its  dissolution,  died  In- 
solvent,  leaving  his  widow  and  children  as 
bis  sole  heirs ;  that  he  had  never  been  served 
with  process  in  this  case,  and  never  appear- 
ed nor  submitted  himself  to  the  jurisdiction 
of  the  court,  and  his  wife  and  children  were 
nonresidents  of  Texas,  and,  though  -served 
with  notice  to  appear  and  answer,  have  failed 
and  refused  to  do  so.  Wherefore  Thos.  liOn- 
ergan  requested  the  court  tbat  this  cause 
proceed  against  him  individually  and  against 
the  partnership,  and  that  he  be  allowed  to 
prosecute  the  same  as  such,  and  the  American 
Surety  Company  having  also  in  open  court 
requested  that  the  case  proceed  without  P. 
S.  Larkln  or  his  heirs  being  made  parties, 
and  agreed  that  it  would  make  no  objection 
to  the  cause  proceeding  wltbout  Iiarkln  and 
his  heirs  or  representatives  being  made  par- 
ties, and  the  plaintiff  and  intervener  having 
a'greed  that  the  cause  so  proceed,  it  was  or- 
dered by  the  court  that  P.  S.  Larkin  individu- 
ally and  his  widow  and  children  and  heirs 
be  dismissed  from  the  suit,  and  tbat  the 
cause  proceed  with  plaintiff  as  plaintiff  and 
the  defendant  Thos.  Lonergan  in  his  individu- 
al capacity  and  the  firm  of  Thos.  Lonergan  & 
Ca  and  the  American  Surety  Company  of 
New  York  as  defendants,  and  tbat  Lonergan 
bare  the  right  in  bis  individual  capacity  for 
and  In  behalf  of  said  firm  to  defend  said  suit 
and  prosecute  the  cross-action.  The  case 
th«i  between  the  plaintiff  and  defendants,  as 
thus  agreed  upon  by  the  parties  and  inter- 
renor  and  as  ordered  by  the  court,  proceeded 
to  trial  before  a  jury,  who,  after  hearing  the 
evidence,  was  peremptorily  Instructed  by  the 
court  to  return  a  verdict  In  favor  of  the  plain- 
tiff, the  San  Antonio  Loan  &  Trust  Company, 
against  the  defendants,  Thos.  Lonergan  and 
the  firm  of  Thos.  Lonergan  &  Co.  and  the 
American  Surety  Company  of  New  York,  for 
the  sum  of  $21,720,  with  interest  thereon 
from  May  7,  1900,  at  the  rate  of  6  per  cent. 
par  anniun,  and  against  the  interveners  in  fa- 
vor of  plaintiff  and  defendants.  Upon  the 
verdict,  returned  in  obedience  to  and  In  con- 
formity with  the  charge,  judgment  was  rot- 
dered  in  favor  of  the  San  Antonio  Loan  ft 
Trust  Company  against  Thos.  Lonergan  In- 
dividually and  the  firm  of  Lonergan  &  Co.,  as 
principals,  and  against  the  American  Surety 
Company  of  New  York,  as  surety,  for  the  sum 


of  121,720,  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  the  Tth  day  of 
May,  1900,  to  date  of  Judgment  (24th  day  of 
October,  1901),  making  a  total  of  $27,530.10. 
The  judgment  recites  that  the  principal 
($21,720)  is  for  the  payments  made  by  plain- 
tiff of  $25,720,  less  the  $4,000  benefits  receiv- 
ed by  plaintiff  referred  to  in  the  agreement 
In  evidence,  and  that  the  interveners,  John 
W.  Rapp  and  Frank  Teicb,  take  nothing  by 
their  suit  against  plaintiff,  the  San  Antonio 
Loan  ft  Trust  Company.  The  judgment, 
then,  as  to  intervenors  proceeds  as  follows: 
"And  it  appearing  to  the  court  that  neither 
of  the  said  intervenors,  John  W.  Rapp  nor 
Frank  Telch,  has  ever  cited  said  Thos.  Loner- 
gan ft  Co.  or  said  Thos.  Lonergan  Indlvida- 
ally  or  said  surety  company  to  answer  their 
petition  of  Intervention,  it  Is  ordered,  agreed, 
and  decreed  that  they  take  no  personal  judg- 
ment against  either  of  said  defendants,  and 
that  they,  respectively,  pay  the  costs  Incurred 
by  their  respective  Interve-itlons." 

From  the  judgment  as  thus  rendered,  Thos. 
Lonergan  and  Thos.  Lonergan  &  Co.,  the 
American  Surety  Company  of  New  York,  and 
the  Intervenor  John  W.  Rapp  have  appealed ; 
each  filing  separate  appeal  bonds  and  assign- 
ments of  error,  making,  In  fact,  three  sep- 
arate appeals  from  the  judgihent 

Conclusions  of  Fact 
As  neither  Thos.  Lionergan  nor  Thos.  Lon- 
ergan ft  Co.,  nor  the  American  Surety  Com- 
pany of  New  York  has  filed  any  assignments 
of  error  calling  In  question  the  charge  of  the 
court  peremptorily  instructing  the  verdict 
against  tbem  upon  which  the  judgment  was 
rendered,  we  deem  it  unnecessary,  In  so  far 
as  the  appeal  of  these  parties  is  concerned, 
to  review  the  evidence  and  file  extended  con- 
clusions of  fact  But,  in  the  absence  of  an 
assignment  of  error  questioning  the  cbarge, 
we  feel  authorized  in  assuming  that  the  evi- 
dence, In  connection  with  the  agreement  as 
to  facts  bad  between  these  parties  and  plain- 
tiff, is  sufficient  to  authorize  the  charge,  and 
consequently  to  support  the  judgment  as 
between  tbem  and  plaintiff;  and  in  accord- 
ance with  such  presumption  we  so  find  the 
facts  to  l>e. 

Conclusions  of  Law  on  the  Appeal  of  Tlios. 
Lonergan  and  of  Thos.  Lonergan  &  Co. 

The  first  second,  third,  and  fourth  as- 
signments of  error  of  these  appellants  com- 
plain that  the  court  erred  In  sustaining  the 
eighth,  ninth,  tenth,  and  eleventh  special 
exceptions  of  plaintiff  to  their  answer.  The 
proposition  advanced  by  appellants  under 
these  assignments  Is  as  follows:  "If  the 
building  which  Thos.  Lonergan  &  Co.  con- 
tracted to  erect  for  the  San  Antonio  Loan  ft 
Trust  Company  fell,  not  because  of  defec- 
tive material  or  workmanship,  nor  because 
of  negligence  or  other  default  on  the  part 
of  the  contractors,  but  because  of  fatal  de- 
fects in  the  plans  and  specifications  made 
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a  part  of  the  contract,  Tlios.  Lonergan  ft 
Co.  were  under  no  obligation  to  rebuild  the 
Btmcture  nor  to  repay  the  trust  company 
the  moneys  received  for  woric  or  materials 
furnished  pursuant  to  the  contract"  Ad- 
mitting as  troe  the  facts  pleaded  by  appel- 
lants In  that  part  of  their  answer  to  whldi 
the  exceptions  mentioned  in  the  assignments 
were  directed,  the  questions  presented  for 
determination  are:  Do  such  facts  show  a 
perfomjance  of  their  contract  by  these  ap- 
pellants? And,  if  they  do  not,  do  they  show 
that  they  are,  under  the  law,  excused  from 
its  performance?  Performance  of  a  con- 
tract consists  in  doing  the  thing  agreed  to 
be  done;  and,  whm  the  thing  agreed  to  be 
done  is  done,  the  party  who  agreed  to  do  it 
Is  discharged  from  further  liability  on  the 
contract,  and  ordinarily  not  before.  As  seen 
from  the  pleadings,  Lonergan  &  Ck>.  "bound 
and  obligated  themselves  as  a  firm,  and  in- 
dividually, at  their  own  cost  and  expense, 
to  erect  and  build  for  plaintiff  according  to 
the  plans  and  specifications  made  by  Alfred 
Giles,  architect,  in  San  Antonio,  Texas,  at 
the  southwest  comer  of  Navairo  and  Com- 
merce streets  a  flve-story  building  fronting 
north  on  Commerce  street  about  thirty  feet, 
and  west  of  Navarro  street  about  one  hun- 
dred and  twenty-eight  feet,  said  fronts  to 
be  placed  upon  lines  of  said  streets  and  the 
lines  of  the  lot  owned  by  plalntlfT  at  that 
place,  said  building  to  be  Ave  stories  high 
above  the  ground  with  a  cellar  or  basement, 
•  •  •  the  entire  work  to  be  strictly  In  ac- 
cordance with  said  plans  and  specifications 
and  to  be  done  under  the  direction  and  to 
the  entire  satisfaction  of  said  architect, 
whose  decision  was  to  be  final  and  conclu- 
sive on  all  points,  and  to  be  complete  in  all 
respects,  within  seven  months  from  date  of 
the  contract"  They  did  not  "erect  the  build- 
ing for  plaintiff";  for  the  "entire  work"  they 
agreed  to  do,  necessary  to  that  end,  was  nev- 
er done.  They  undertook  to  do  the  work, 
and  what  they  did  was  "strictly  In  accordance 
with  the  plans  and  specifications,  and  done 
under  the  direction  and  to  the  entire  satis- 
faction of  the  architect";  but,  when  the 
work  was  nearing  completion,  as  much  of 
the  building  as  had  been  constructed,  save 
the  basement  collapsed  and  fell  to  the 
ground.  This  collapse  and  fall  was  not  by 
reason  of  any  defect  In  the  mat^al  fur- 
nished or  work  done  by  the  contractors,  nor 
of  any  departure  from  their  duty  under  an 
obligation  Imposed  by  the  terms  of  the  con- 
tract, but  solely  by  reason  of  Inherent  and 
fatal  defects  In  the  plans  and  specifications 
devised  by  the  architect  and  made  part  of 
the  contract  and  in  the  orders  and  instruc- 
tions given  the  contractors  by  plalntUf 
through  Its  architect  In  respect  to  the  mate- 
rials to  be  used  and  the  form  and  method 
of  construction,  which,  by  the  express  pro- 
visions of  the  cmitract  Lonergan  &  Co.  were 
bound  to  obey.  After  the  collapse  the  con- 
tractors did  no  more  work  towards  the  con- 


struction of  the  building,  and  tt  was  never 
erected.  These  facts,  appearing  from  the 
pleadings  and  admitted  by  tiie  parties  for 
the  purpose  of  disposing  of  the  question 
raised  by  these  assignments,  show  that  Lon- 
ergan ft  Co.  never  did  the  thing  they  agreed 
to  do— 1.  e.,  erect  the  building — and  conse- 
quently failed  In  the  pertormance  of  their 
contract. 

Do  the  facts  pleaded  excuse  the  contractors 
from  doing  what  they  agreed  to  do?  Tb» 
American  rule  Is  that,  where  the  contract 
Is  to  build  or  complete  a  house  on  the  em- 
ployer's land,  the  contractor  is  not  exempt 
from  liability  as  for  breach  of  contract  al- 
though he  has  been  prevented  from  pertorm- 
Ing  It  solely  by  some  accident  or  casualty, 
by  which  the  result  of  his  work  before  com- 
pletion has  been  destroyed  without  any 
fault  of  his.  The  principle  Is  elementary 
that  "If  one  for  a  valid  consideration  prom- 
ises ts  another  to  do  that  which  Is  in  fact 
impossible,  but  the  promise  Is  not  obtained 
by  actual  or  constructive  fraud,  and  is  not 
on  its  face  obviously  Impossible,  there  is  no 
reason  why  the  promisor  should  not  be  held 
to  pay  damages  for  the  breach  of  the  con- 
tract; not,  In  fact,  for  not  doing  what  can- 
not be  done,  but  for  undertaking  and  prom- 
ising to  do  It  So,  if  it  becomes  impossible 
by  contingencies  which  should  have  been 
foreseen  and  provided  against  in  the  con- 
tract, and  still  more  if  they  might  have  been 
prevented,  the  promisor  should  be  held  an- 
swerable. So,  if  the  impossibility  applies 
to  the  promisor  personally,  there  being  no 
natural  Impossibility  in  the  thing,  this  wll) 
be  no  sufilclent  excose."  2  Parsons  on  Con- 
tracts (9th  Ed.)  873.  As  is  said  by  the  Su- 
preme Court  of  the  United  States  In  United 
States  V.  Gleason,  176  U.  S.  688,  20  Sup.  Ct. 
228,  44  L.  Ed.  288:  "It  Is  a  well-settled 
rule  In  this  branch  of  the  law  that.  If  a  par- 
ty by  his  contract  charges  himself  with  an 
obligation  possible  to  be  performed,  he  must 
make  It  good,  unless  his  performance  Is  ren- 
dered Impossible  by  the  act  of  God,  the  law, 
or  the  other  party.  If  parties  have  made  no 
provision  for  a  dispensation,  the  rule  of  law 
gives  none,  nor,  in  such  circumstances,  can 
equity  Interpose."  This  elementary  principle 
is  Illustrated  In  Parsons  on  Contracts  by  cit- 
ing cases  which  hold  that  If  one  contracts  to 
erect  a  building,  and  before  the  work  Is  com- 
plete the  building  Is  destroyed  by  lightning 
or  fire,  or  falls  owing  to  defects  hi  soil,  the 
contractor  must  rebuild  the  house;  the  cita- 
tions being  as  follows:  Dermott  v.  Jones,  2 
Wall.  1,  17  L.  Ed.  762;  Cutcllfl  v.  McAnnally, 
88  Ala,  507,  7  South.  3.31;  School  District  v. 
Douchy,  25  Conn.  530,  68  Am.  Dec.  371; 
Parker  v.  Scott,  82  Iowa,  266,  47  N.  W.  1073; 
Stees  V.  Leonard.  20  Minn.  494  (OH  448); 
Trustees  v.  Bennett,  3  Dutch.  (N.  J.)  513,  72 
Am.  Dec.  373;  Tompkins  v.  Dudley,  26  N.  Y. 
272,  82  Am.  Dec.  349;  Lawlng  ▼.  Rlnties,  97 
N.  G.  360,  2  S.  B.  262;  Oalyon  v.  Kitchen, 
85  Tenn.  56,  1  &  W.  608.    And  Suthorland 
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<a  Damages  (Sd  Ed.)  |  700,  in  exposition 
of  the  principle.  Bays:  "Wbere  the  undertak- 
ing is  to  make  Bome  article,  or  even  to  build 
or  complete  a  honse  on  the  employer's  land, 
ti^e  contractor  Is  not  exempt  from  liability  as 
for  a  breach  of  his  contract,  though  he  has 
been  preymted  from  performing  It  solely  by 
tome  accident  or  casualty,  by  which  his 
work  before  completion  has  been  destroyed 
without  fault  on  his  part,  as  where  the  build- 
ing be  has  contracted  to  erect  has  fallen  in 
consequence  of  some  latent  defect  in  the 
Mil  Impairing  the  foundation,  by  lightning, 
«r  fire,  or  other  cause  b^ond  the  control  of 
the  promlsffiT,  unless  it  arises,  directly  or  In- 
directly, from  the  acts  of  the  promisee."  It 
•eema  to  us  that,  under  the  principle  stated, 
as  illustrated  by  fbe  decisions,  the  question 
can  only  be  answered  in  the  negatiye,  unless 
the  Inherent  defects  In  the  plans  and  speclfl- 
catlons  or  in  the  orders  and  instructions  of 
the  architect,  which  were  the  sole  cause  of 
the  fall  of  the  structure,  bring  the  case  with- 
in the  exception  to  the  rule,  by  showing  that 
the  casualty  arose  from  the  fault  of  the 
plaintiff.  To  pot  the  question  in  another 
form:  "The  work  haying  been  done  stripy 
In  accordance  with  the  plans  and  specifica- 
tions, under  the  direction  and  to  the  entire 
satisfaction  of  the  architect,  and  Its  destruc- 
tion haying  resulted  solely  from  fatal  de- 
fects inherent  in  the  plans  and  speclflca- 
tltms  of  the  architect,  and  In  bis  orders  and 
instructions,  do  the  defects  in  the  plans  and 
tpedflcatlons,  orders,  and  directions  of  the 
architect  constitute  such  a  fault  on  the  part 
of  the  plaintiff  as  releases  the  defendants 
from  the  performance  of  their  contract  to 
erect  the  building?"  There  Is  no  express 
warranty  on  the  part  of  the  plaintiff  that 
tile  plans  and  8X)ecificatlons  are  free  from 
the  alleged  inherent  defects,  or  that  the 
building  could  be  erected  in  accordance  with 
them  under  the  direction  and  to  the  satis- 
faction of  the  architect  The  entire  contract, 
of  which  the  plans  and  specifications  were 
made  a  part,  was  reduced  to  writing;  and. 
If  such  a  warranty  were  contemplated  by  the 
parties.  It  would  naturally  be  supposed  that 
It  would  be  covered  by  the  writing,  which 
is  customary  when  a  warranty  is  Intended 
by  the  parties  to  a  contract  of  tills  character. 
In  the  absence  of  an  express  warranty,  one 
should  not  be  implied  unless  there  is  the 
clearest  reason  for  it;  and  the  burden  is  up- 
on him  who  seeks  shelter  under  such  a  war- 
ranty to  show  that  It  Is  fairly  to  be  Implied. 
Uiere  was  not  even  an  implied  warran- 
ty on  the  part  of  the  architect  to  the 
plaintiff  that  the  plana  and  specifications 
were  free  from  the  alleged  inherent  defects. 
His  undertaking  simply  Implied  <tbat  he 
possessed  skill  and  ability  sufficient  to  en- 
able him  to  perform  the  service  In  drawing 
and  preparing  the  plans  and  specifications, 
and  the  other  services  required  of  him,  or- 
dinarily and  reasonably  well,  and  that  be 


would  exercise  and  apply  his  skill  and  abi^ 
Ity,  bis  Judgment  and  taste,  reasonably  and 
without  neglect;  and  he  is  responsible  only 
for  his  failure  in  this  regard  to  his  principal. 
But  where  he  exercise  the  skill  and  care  of 
those  ordinarily  engaged  in  the  business,  and 
uses  his  best  Judgment,  he  is  not  liable  for 
faults  in  the  construction  caused  by  defects 
in  the  plans.  Clark  &  Skyles  on  Agency,  i 
403;  Combs  v.  Beed,  89  Me.  187,  36  Atl. 
104,  66  Am.  St.  Rep.  406;  Shlpman  v.  State, 

43  Wis.  381;  Lasher  v.  Cotton,  80  111.  App. 
75;  Schrelner  v.  Miller,  07  Iowa,  91,  24  N. 
W.  738,  56  Am.  Rep.  339;  Chapel  y.  Clark, 
117  Mich.  638,  76  N.  W.  B2,  72  Am.  St  Rep. 
587.  If  there  is  no  Implied  warranty  by  the 
architect  to  his  principal  that  there  are  no 
such  inherent  defects  in  his  plans  as  may 
cause  the  collapse  of  a  building  while  In 
process  of  construction  In  conformity  to 
them,  It  would  seem  that  no  such  warranty 
should  be  Implied  by  the  owner  to  one  who, 
with  the  plans  and  specifications  before  him, 
with  ample  time  to  consider  and  determine 
what  is  to  be  and  can  be  done  by  them, 
obligates  himself  to  do  the  work  to  comple- 
tion. It  is  not  charged  by  defendants  that 
the  defects  were  caused  by  plaintifr's  failure 
to  exercise  ordinary  care  to  employ  a  com- 
petent and  skillful  architect,  or  on  account 
of  the  architect's  failure  to  exercise  that 
care  and  skill  In  preparing  the  plana  and 
directing  the  work  that  should  have  been 
exercised  by  a  competent  and  skilled  archi- 
tect In  the  absence  of  such  allegations.  It 
cannot  tie  presumed  that  the  defects  hi  plans 
arose  from  any  such  causes,  from  which  it 
would  seem  to  follow  that,  if  a  warranty  of 
the  plans  against  the  negligence  of  the  plain- 
tiff or  the  architect  could  be  Implied,  no 
breach  of  such  warranty  Is  shown.  And  It 
occurs  to  ns  that  if  any  warranty  of  the 
plans  and  orders  of  the  architect  can  arise 
by  implication  (which  we  do  not  believe),  it 
can  only  extend  to  and  protect  the  defend- 
ants against  the  negligence  of  the  plaintiff 
or  its  architect;  for  it  is  possible  that  such 
negligence  may  be  such  a  fault  of  the  plain- 
tiff as  is  comprehended  by  the  exception  to 
the  rule  which  holds  one  to  his  contract  to 
erect  a  building,  though  it  be  destroyed  by 
no  fault  of  his  before  completion.  But  to 
hold  that  there  was  an  absolute  warranty  of 
the  plans  from  the  defects  which  are  alleged 
to  have  been  the  cause  of  the  fall  of  the 
structure  would  be  to  make  a  contract  for 
the  parties  different  from  what  they  Intended, 
which  courts  are  not  authorized  to  do. 
Shelby   County  y.   Gibson  (Tex.   Civ.   App.) 

44  S.  W.  302.  If  It  be  said  that  the  architect 
was  the  agent  of  the  plaintiff,  and  must  be 
taken  to  have  contracted  on  its  behalf  that 
the  plans  were  sufficient  and  it  was  prac- 
ticable to  erect  the  building  by  doing  the 
work  In  accordance  with  them,  it  can  be  an- 
swered that  the  contract  Altered  Into  by  the 
defendants  was  absolute  and  unconditional 
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that  tbey  wonld  erect  the  building  for  a  atlp- 
alated  sum  of  money  within  the  time  epec- 
llled. 

Having  concluded  that  there  waa  no  war- 
ranty of  the  sufficiency  of  the  plans  by  either 
party,  the  question  recurs:  Did  the  defects 
in  the  plans  constitute  such  a  fault  on  the 
part  of  the  plalntUt  as.  within  the  exception 
of  the  general  rule  of  absolute  liability, 
would  excuse  the  defendants  from  their  un- 
dertaking to  complete  the  building?  An  ex- 
amination of  the  cases  where  the  fault  of 
one  Is  held  to  excuse  another  from  the  per- 
formance of  an  undertaking  he  has  agreed 
absolutely  and  unconditionally  to  carry  out 
will  show  that  It  Is  not  a  fault  inherent  In 
the  contract  Itself,  but  one,  though  affecting 
its  performance,  which  Is  disconnected  with 
and  arises  from  acts  or  omissions  which  lie 
entirely  outside  of  the  agreement  To  Illus- 
trate: If  A.  contracts  to  erect  a  building 
for  B.  upon  the  latter's  lot,  where  he  has  a 
wall,  which,  on  account  of  Its  defective  condi- 
tion, falls  upon  and  destroys  the  work  done 
by  A.  in  pursuance  of  his  undertaking,  he  Is 
not  required  to  do  the  work  over  without 
compensation,  because  it  was  rained  by  the 
fault  or  negligence  of  B.,  the  consequence  of 
which  he  cannot  visit  upon  A.,  who  was 
free  from  any  fault  causing  the  fall  of  the 
wall  and  destruction  of  his  work.  This 
fault  or  negligence  of  B.  was  not  Inherent 
In  the  contract,  but  Independent  of  It;  and 
he  would  have  been  as  much  liable  for  Its 
consequences  If  the  work  destroyed  had  been 
done  for  another,  Instead  of  for  himself.  Or 
if  B.  had  negligently  set  out  Are,  excavated 
the  foundation,  or  committed  any  other  neg- 
ligent act  which  proximately  caused  the  de- 
struction of  the  work  on  the  building  which 
A.  had  contracted  to  construct  for  blm,  It 
would  have  been  a  fault  that  would  have  ex- 
cused the  latter  from  the  performance  of 
his  contract  It  would  likewise  have  been 
such  a  fault  bad  B.  refused  A.  access  to  the 
lot  upon  which  the  building  was  to  be  erect- 
ed, bad  Intentionally  or  willfully  caused  A.'a 
employes  to  quit  work  on  the  building,  or 
had  been  guilty  of  any  other  act  after  the 
contract  was  made  which  would  have  pre- 
vented its  performance.  It  is  a  fault  In- 
herent In  the  contract  Itself,  not  one  dis- 
connected with  and  arising  from  acts  outside 
of  It,  that  Is  pleaded  as  a  defense  to  appel- 
lant's admitted  failure  to  finish  the  work  and 
erect  the  building  in  performance  of  the 
contract;  for,  the  plans  and  specifications 
being  a  part  of  the  contract,  the  inherent 
defect  In  them  was  necessarily  inherent  in 
the  contract  As  it  Is  absolutely  essential 
that  there  be  two  parties  to  a  contract.  It 
follows  that  this  Inherent  defect  was  In  a 
contract  made  by  the  defendants  as  well  as 
by  the  plaintiff.  In  other  words.  It  was  the 
contract,  with  all  its  inherent  defects  of  the 
plaintiff  an^  the  defendants,  binding  upon 
the  one  as  well  as  npon  the  other.    If  the 


inherent  defects  in  the  plans  and  specifica- 
tions were  caused  by  the  Inefficiency  and  neg- 
ligence of  the  architect,  it  was  before  the 
contract  was  made.  When  it  was  made.  It 
was  In  reference  to  them,  and  they  became  In- 
corporated in  and  as  much  a  part  of  the  ccw- 
tract  as  that  portion  of  it  which  provided  that 
the  plaintiff  on  Its  part  should  pay  defendants 
for  the  completion  of  the  work  and  erection 
of  the  building.  Take  oat  the  plans  and 
specifications,  with  their  inherent  defects, 
and  there  never  was  a  contract  between  the 
parties.  If  an  essential  part  be  rejected,  the 
whole  contract  as  did  the  work  done  in  pur- 
suance of  it  by  defendants,  must  fall  to  the 
ground.  And  yet  t(^  rid  the  contract  of  th<> 
Inherent  defects  In  the  plans  and  specifica- 
tions Is  to  destroy  it,  or  r&ther  to  hold  that 
It  never  came  Into  existence.  Why  should 
inherent  defects  In  plans  and  specifications  of 
such  a  character  as  render  It  impossible  for 
a  building  to  be  constructed  by  conforming 
to  them,  when  a  part  of  a  contract,  though 
furnished  by  the  owner,  excuse  one  who  has 
obligated  himself  to  erect  the  building  In 
accordance  with  them  from  the  performance 
of  his  undertaking.  In  the  absence  of  an  ex- 
press or  implied  warranty  against  such  de- 
fects? Such  plans  were  before  him  and  sub- 
ject to  his  Inspection,  consideration,  and 
judgment  before  he  entered  into  the  con- 
tract and  they  became  a  part  of  it  He 
was  free  to  niake  the  contract  or  not 
just  as  he  pleased.  No  power  on  earth 
could  compel  him  to  enter  into  the  agree- 
ment It  waa  purely  voluntary.  He  must 
necessarily  have  determined  from  an  in- 
spection and  study  of  the  plans  that  he 
could  erect  the  building  in  accordance  with 
them  before  he  made  the  contract  If  he 
deemed  the  plans  so  defective  that  the  build- 
ing could  not  be  erected  by  them,  he  shonlil 
either  have  refrained  from  the  agreement 
or  had  the  other  party  to  guaranty  that  the 
building  could  be  constructed  In  conformity 
to  them.  But,  having  entered  Into  the  con- 
tract without  requiring  of  the  other  party 
any  such  guaranty  or  warranty,  he  should 
not  be  allowed  to  relieve  himself  from  the 
consequences  of  his  failure  to  do  what  be 
voluntarily  agreed  to  do  by  shifting  the  bur- 
den of  Its  nonperformance  to  the  other  party, 
who  was  no  more  to  blame  for  entering  Into 
the  contract  than  he  was. 

As  is  said  by  Justice  Britt  In  Thorn  v. 
Mayor  of  London,  9  Exch.  163;  "The  ques- 
tion is  where  a  work  Is  proposed  in  a  specifi- 
cation whether  the  person  called  upon  to 
tender  has  a  right  to  assume  that  the  work 
Is  a  practical  woik,  or  whether  he  is  bound 
himself  to  inquire.  Now  It  may  be  strongly 
urged  that  In  one  sense  he  Is  justified  in 
relying  on  the  practicability  of  the  sugges- 
tion of  the  author.  In  one  sense  that  may 
be  so.  I  cannot  say  that  every  person  of 
ordinary  Intelligence  and  knowledge  of  busi- 
ness must  come  to  thn  oonduslon  titot  the 
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spedflcatlons  and  plans  are  merely  an  offer. 
He  wbo  bas  to  tender  may  offer  or  not  at 
Ua  pleasure.    He  certainly  has  to  consider 
whether  the  proposition  will  be  a  profitable 
one  to  bimself.     I  think  he  must  also  go  on, 
or  it  may  be  said  that  he  will  be  called  to 
go  on,  and  inqnlre  whether  that  which  is 
proposed  to  him  is  practicable.    If  the  propo- 
sition is  tliat  the  thing  shall  be  done  at  a 
partlcolar  time,  it  does  not  seem  to  me  un. 
reasonable  to  say  he  must  consider  and  cal- 
colate  for  himself  whether  the  proposed  work 
can  be  done  within  that  time;  and  it  la  but 
a  step  further  to  say  that  be  must  consider 
also  for  himself  and  calculate  whether  the 
work  can  be  don^  at  all,  so  as  to  enable  bim 
to  earn  the  price  be  is  to  be  paid.    I  think 
it  may  well  be  said  that  both  parties  must 
make  their   calculations— that,    If  the  con- 
tractor  finds   that  a   person   requiring  the 
work  to  be  done  Is  proposing  to  him  a  thing 
which  cannot  be  done,  he  ought  not  to  offer 
to  do  that  thing  wblch  in  bis  mind  cannot 
be  done,  and.  If  he  either  does  not  inquire 
Into  the  matter  or  rung  the  risk,  he  must 
take  the  consequences;   or  if  be  thinks  it  is 
doubtful   he  ought  to   insist  on   an   express 
coTenant.    In   the  rule   I   have  endeavored 
to  enunciate,  although  I  think  the  impossibil- 
ity of  carrying  out  the  contract  was  caused 
by  the  miscalculation  of  defendants'  propo- 
sition, still  I  think  the  plaintiff  having  ac- 
cepted the  contract  and  entered  into  it,  if  be 
required  a  stipulation  upon  which  be  now 
relies,  be  ought  to  have  had  that  stipulation 
expressed.    And  we  are  not  at  liberty   to 
put  it  into  the  contract"    School  Trustees  v. 
Bennett,  8  Dutch.  (N.  J.)  518,  72  Am.  Deo. 
373,  to   a  case  where  the  contract  was  to 
bnOd  a  sdioolhouse  according  to  specifica- 
tions annexed  to  the  contract  upon  a   lot 
owned  by  the  plaintiffs.    When  the  building 
was  partly  erected,  it  was  blown  down  by  a 
gale.    Tbe   contractors   rebuilt  it,    and   the 
bnlldlng  fell  the  second  time.    Tbe  contract- 
ors maintained  the  fall  was  due  to  a  latent 
defect  in   the  soil,   and  refused  to  rebuild. 
Several    Installments,    fixed    without   regard 
to  the  work  done,  had  been  paid,  which  the 
tmstees  sued  to  recover.    In  its  opinion  the 
oanrt  says:     "Tills  case  presents  the  naked 
question,   where  a  builder  has  agreed  by  a 
contract    •     •     ♦    with  the  owner  of  a  lot 
of  land  to  build,  erect  and  complete  a  bnild- 
tng  upon  tbe  lot'  for  a  certain  entire  price, 
but  payable  in  arbitrary  installments,  fixed 
without  regard  to  the  value  of  the  work  done, 
and  the  house,  before  its  completion,  falls 
■olely  by  reason  of  a  latent  defect  in  the  soli, 
and  not  on  account  of  faulty  construction, 
tbe  loss  falls  on  tbe  builder  or  owner  of 
tbe  land."    Then,  after  stating  tbe  rule  that 
"where  a  party,  by  his  own  contract,  creates 
a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good  if  be  may,  notwitbstanding 
any  accident  by  Inevitable  necessity,  becauss 
be  mi^  bave  provided  against  It  by  bis 


contract,"  and  reviewing  a  number  of  cases 
applying  tbe  principle,  the  opinion  proceeds 
as  follows:  "No  matter  how  harsh  apparently 
In  its  operation  the  rule  may  occasionally  be, 
it  cannot  be  denied  that  it  baa  its  foundation 
in  good  sense  and  Inflexible  honesty.  He 
who  agrees  to  do  an  act  must  do  it  unless 
absolutely  Impossible.  He  should  provide 
against  contingencies  in  his  contract  Where 
one  of  two  innocent  persons  must  sustain  a 
loss,  tbe  law  casts  it  upon  bim  who  agreed 
to  sustain  it,  or,  rather,  leaves  it  where  thi? 
agreement  of  the  parties  has  put  it  The 
law  will  not  Insert,  for  the  benefit  of  one  of 
tbe  parties,  by  construction,  an  exception 
wblch  tbe  parties  bave  not,  either  by  (lc  ign 
or  neglect,  inserted  in  their  engagement 
*  •  *  xbe  cases  make  no  distinction  be- 
tween accidents  that  could  be  foreseen  when 
the  contract  was  entered  into  and  those  that 
could  not  have  been  fore^^een.  Between  ac- 
cidents by  the  fault  of  the  contractor  and 
those  where  he  was  without  fault  they  all 
rest  upon  the  simple  principle — 'Such  is  the 
agreement  clear  and  unqualified,  and  It  must 
be  performed,  no  matter  what  it  costs.  If 
performance  be  not  absolutely  impossible.'" 
It  win  be  observed  that  tbe  case  just  cite* 
is  only  distinguishable  from  tbe  one  in  band 
In  that  the  defect  which  prevented  perform- 
ance In  that  case,  was  in  tbe  soil  of  the  lot 
upon  which  tbe  house  was  t6  be  erected,  and 
in  this  one  the  defects  were  in  tbe  plans  and 
specifications.  This  difference  of  fact  cniv 
make  no  difference  In  the  application  of  tbe 
principle  of  law  enunciated;  for  It  is  as 
clearly  applicable  to  this  case  as  It  was  to- 
that  one.  If  an  inherent  defect  in  tbe  soil 
upon  which  one  agrees  to  erect,  according  to 
plans  and  specifications,  a  building  for  an- 
other, ongbt  to  have  been  provided  against 
in  the  contract  by  the  builder,  we  can  per- 
ceive no  reason  why,  on  the  same  principle, 
defects  in  the  plans  and  specifications  should 
not  be  provided  against  in  tbe  same  maimer. 
Defects  of  soil,  which  render  tbe  foundation 
of  a  building  erected  according  to  given  plant 
Insecure,  may  be  said  to  be  Inherent  defects 
In  tbe  plans  themselves;  for  plans  for  build- 
ing a  bouse  can  hardly  be  made  which  do 
not  provide  for  the  construction  of  its  foimda- 
tlon.  If  such  provision  Is  made  without  tak- 
ing into  consideration  the  character  of  tbe 
soil,  instability  of  the  building  by  reason  of 
Its  foundation  (If  constructed  according  to 
the  plans)  being  laid  in  soil  to  which  it  is. 
not  adapted  may  be  said  to  be  attributable 
rather  to  an  inherent  defect  in  the  plana, 
than  to  defects  In  the  soil.  But,  to  which- 
ever cause  considered,  tbe  defect  would  be 
sudi  as  could  have  been  provided  against  by 
a  stipulation  in  the  contract  and  in  tbe 
absence  of  sncb  provision  tbe  builder  must 
be  held  to  bis  undertaking.  See,  also,  Shel- 
by County  V.  Gibson  (Tex.  Civ.  App.)  44  S. 
W.  302;  Dermott  v.  Jones,  2  Wall.  (U.  S.) 
8,  17  I*  Kd.  7C2;    Leavitt  T.  Dover  (N.  H.) 
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82  Atl.  156,  08  Am.  St.  Rep.  640;  Hooper  ▼. 
Webb,  27  Minn.  485,  8  N.  W.  589;  Daegllng 
y.  Schwartz,  80  111.  322;  Stees  t.  Leonard,  20 
Minn.  494  (Gil.  448) — ^whlch  are  analc^ous  In 
their  facts  and  enonclatlTe  of  the  same  prin- 
ciple of  law. 

The  cases  cited  are  distinguishable  from 
those  where  the  bnllder  constructs  the  build- 
ing In  a  workmanlike  manner,  according  to 
plans  referred  to  In  the  contract  la  such 
cases  It  Is  onlversally  held  that  he  is  not 
re^onslble  for  Its  subsequent  destruction 
caused  by  its  own  Inherent  weakness;  for 
his  undertaking  was  simply  to  do  the  work 
'With  reasonable  skill  after  the  designs  fur- 
nished by  the  architect,  and  be  is  not  a 
guarantor  of  the  strength  of  the  edifice  when 
finished.  Clark  v.  Pape,  70  111.  128;  Mc- 
Knight  Fllntlc  Stone  Co.  t.  Mayor,  160  N. 
Y.  72.  54  N.  E.  661;  Beswlck  t.  Piatt 
(Pa.)  21  Atl.  806 ;  Kellogg  Bridge  Co.  v.  Ham- 
ilton, 110  U.  S.  108,  3  Sup.  Ct  637,  28  I*  Ed. 
86 ;  Filbert  v.  Philadelphia,  181  Pa.  530,  87 
Atl.  646 ;  Bancroft  v.  San  Francisco  Tool  (3o., 
120  Cal.  228,  52  Pac.  496;  Burk  v.  Dunbar, 
128  Mass.  499.  This  principle,  however,  does 
not  obtain  when  the  same  person  is  architect, 
<»ntractor,  and  builder  and  Is  bound  In  these 
several  capacities.  Louisiana  Molasses  Co.  v. 
Le  Sassier,  52  La.  Ann.  2070,  28  South.  217. 
The  rule  deducible  from  both  classes  of 
cases  cited  is  "that  in  the  absence  of  a  war- 
ranty, if  the  building  fall  before  completion 
on  account  of  Inherent  defects  in  the  plans, 
the  contractor  must  bear  the  loss;  but.  If 
It  fall  on  that  account  after  completion,  the 
loss  must  be  borne  by  the  owner."  In  the 
first  Instance  the  contractor  has  failed  in 
the  performance  of  his  contract;  in  the  sec- 
ond he  has  done  everything  he  has  agreed 
to,  and  consequently  his  liability  Is  at  an 
end,  and,  as  between  him  and  the  owner,  the 
loss  must  fall  upon  the  latter.  The  cases 
of  Clark  v.  Pope,  70  111.  128,  Burk  v.  Dun- 
bar, 128  Mass.  499,  S.  McAlister  Elec.  L.  & 
P.  Co.  v.  Eddy  (Ind.  T.)  63  S.  W.  448, 
Beswlck  V.  Piatt,  140  Pa.  28,  21  Atl.  306,  and 
the  text  in  Lloyd  on  Building  (2d  Ed.)  p. 
-96,  cited  by  appellants  to  sustain  the  proposi- 
tion that.  If  work  Is  destroyed  before  com- 
pletion by  reason  of  Inherent  weakness  grow- 
ing out  of  defective  plans  and  specifications 
furnished  by  the  owner  In  accordance  with 
which  the  contractor  has  agreed  to  do  the 
work,  the  contractor  may  recover,  are  ap- 
plicable to  and  are  cited  by  the  text-writers 
to  illustrate  the  latter  part  of  the  rule  stated 
by  us,  and  are  wholly  Inapplicable  to  a 
case  like  the  one  under  consideration.  The 
general  rule,  "that  In  case  of  an  entire  con- 
tract the  whole  work  must  be  completed  and 
delivered  In  a  state  of  completion  before  there 
can  be  a  demand  for  payment,  and.  If  be- 
fore completion  any  part  of  It  has  been  de- 
stroyed without  the  fault  of  the  builder,  the 
loss  must  be  borne  by  the  contractor,"  has 
no  application  to  a  case  where  one  contracts 


to  do  a  particular  part  of  Hie  work  in  the 
construction  of  a  building  or  repairs  on  one 
already  constructed,  and  the  building  is  de- 
stroyed before  completion  or  the  repairs  are 
finished.  In  such  a  case  the  contractor  is 
excused  from  further  performance  of  the 
contract,  and  may  recover  for  what  he  has 
done  in.  pursuance  of  it  Atlantic  &  D.  R.  Co. 
V.  Delaware  Construction  Co.,  98  Va.  503, 
37  S.  E.  13 ;  Angus  v.  Scully,  176  Mass.  357. 
57  N.  E.  674.  49  L.  R.  A.  662 ;  Dexter  v.  Nor- 
ton, 47  N.  Y.  62,  7  Am.  Rep.  415.  The 
cases  of  Wels  v.  Devlin,  67  Tex.  507,  3  S. 
W.  726,  60  Am.  Rep.  38,  Schwartz  r.  Saun- 
ders, 46  111.  19,  Wade  v.  Haycock,  25  Pa. 
882,  and  Murphy  v.  Liberty  Nat  Bank,  184 
Pa.  208,  39  Atl.  147,  cited  by  appellants,  are 
ruled  by  this  principle,  and  are  inapplicable 
to  the  proposition  they  are  cited  to  sustain. 
An  examination  of  all  the  cases  accessible 
to  us  which  are  cited  in  30  Am.  &  Eng. 
Ency.  (2d  Ed.)  1229  and  1250,  to  supoprt  the 
text  which  at  first  blush  would  seem  in 
accordance  with  appellants'  proposition,  shows 
them  to  be  cases  where  the  Injury  caused  by 
defects  in  the  plans  occurred  after  work  was 
completed,  or  where  the  contract  was  to  do  a 
particular  part  of  the  work  In  the  construc- 
tion of  the  building  or  repairs  on  one  already 
constructed.  The  cases  of  Kellogg  Bridge 
Company  v.  Hamilton,  110  U.  S.  108,  3  Sup. 
Ct  537,  28  L.  Ed.  86,  and  Daegllng  v.  Gil- 
more,  49  III.  248,  are  of  a  different  character, 
and  are  controlled  by  different  principles 
from  the  one  under  consideration.  The  first 
is  a  case  between  a  contractor  and  his  sub- 
contractor. The  bridge  company,  after  par- 
tially completing  its  contract  with  a  railroad 
company  to  construct  a  bridge,  made  an 
agreement  with  Hanllton,  whereby  he  finder- 
took,  among  other  things,  to  prepare  all  neces- 
sary false  work  and,  by  a  day  named  and  in 
the  best  manner,  to  erect  the  bridge  then 
being  constructed  by  the  bridge  company; 
Hamilton  assuming  to  pay  for  such  work  and 
materials  as  the  company  had  up  to  that 
time  done  and  furnished.  There  were  cer- 
tain false  works  done  by  the  company  in 
which  were  latent  defects,  which  no  in- 
spection, at  or  before  the  sale,  could  possibly 
have  disclosed.  This  false  work  or  scaffold- 
ing put  up  by  the  company  sank  under  the 
weight  of  the  first  span,  and  was  replaced  by 
Hamilton.  When  the  second  fixed  ^an  was 
alxmt  two-thirds  completed,  the  Ice  which 
had  formed  In  the  river  broke  up  In  conse- 
quence of  a  flood,  carrying  away  the  false 
work  under  that  ^an,  and  causing  the  whole 
of  the  Iron  material  then  In  place  on  the 
span,  or  on  the  ^an  ready  to  be  put  In  place, 
to  fall  In  the  river.  Hamilton  sued  the 
company,  claiming  that  it  was  liable,  not 
only  for  the  amount  specified  In  the  con- 
tract but  also  for  such  damages  as  he  sus- 
tained by  reason  of  the  insu.Ticlency  of  the 
false  work  it  constructed.  The  contention 
of  the  company  was  that  Hamilton  took  the 
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false  work  for  what  it  was  and  Jnst  as  It 
stood ;  and  that  consequently  the  rule  of 
caveat  emptor  applied.  The  position  of  Ham- 
ilton was  that,  as  in  cases  of  sales  of  artl- 
des  ttj  those  mannfactnrlng  them,  there  was 
an  implied  warranty  by  the  bridge  company 
that  the  work  sold  or  transferred  to  him 
was  reasonably  fit  for  the  purposes  for  which 
It  was  purchased.  This  position  was  sus- 
tained; the  court  saying:  "The  transaction 
was.  in  effect,  a  sale  of  this  false  work, 
amstmcted  by  the  company  whose  business 
it  was  to  do  the  work,,  to  be  used  In  the 
same  way  the  maker  Intended  to  use  it,  and 
the  latent  defects  In  which,  as  the  maker 
knew,  the  buyer  could  not,  Ify  any  inspec- 
tion or  examination,  at  the  time  discorer. 
The  buyer  did  not,  because  In  the  nature  of 
things  he  could  not,  rely  on  bis  own  Judg- 
ment; and.  In  view  of  the  circumstances  of 
the  case  and  the  relation  of  the  parties,  he 
must  be  deemed  to  have  relied  on  the  ]udg- 
moit  of  the  company,  which  alone  of  the 
parties  to  the  contract  had  or  could  have 
knowledge  of  the  manner  in  which  the  work 
bad  been  done.  The  law,  therefore,  Implies 
a  warranty  that  the  false  work  was  reason- 
ably suitable  for  such  tise  as  was  contem- 
plated by  both  partlea  It  was  sold  to  ac- 
complish that  purpose ;  and  It  is  Intrinsically 
]n8t  that  the  company,  which  held  Itself  out 
as  possessing  the  requisite  skill  to  do  work  of 
that  kind,  and  therefore  as  having  q>eclal 
knowledge  of  Its  own  workmanship,  should 
be  held  to  indemnify  its  vendee  against 
latent  defects  arising  from  the  mode  of  con- 
stmctlon,  and  which  the  latter,  as  the  com- 
pany well  knew,  could  not,  by  any  inspection, 
discover  himself."  Thus  It  Is  seen  that  the 
case  ia  ruled  by  a  well-established  principle 
applicable  to  a  sale  of  an  article  by  the 
manufactarer  and  bought  for  a  particular 
purpose.  In  the  other  case  (Deagllng  v.  Oil- 
more)  the  brickwork  upon  a  building,  which 
work  the  defendant  Deagllng  had  construct- 
ed under  the  plan  and  directions  of  an  archi- 
tect, while  the  building  was  in  process  of 
erection,  fell  upon  tbe  plalntllTs  (Ollmore's) 
bonse  and  cmeOied  it,  destroying  his  house- 
hold property,  killing  his  wife,  and  liOnrIng 
hhnseif.  For  these  hijurlee  he  sued  Deag- 
llng for  damages.  There  was  no  privity  of 
contract  between  the  parties,  and  the  action 
was  grounded  solely  upon  negllgenca  Tha 
fall  of  the  wall  was  due  to  defects  Inherent 
in  the  plans  and  specifications  of  the  archi- 
tect in  conformity  to  which  the  building  was 
betaig  constructed.  The  court  held  that,  if 
fbe  building  fell  as  a  result  of  negligence, 
incompetency,  or  want  of  skill  In  the  manner 
the  work  was  performed  by  defendant, 
be  would  be  liable  for  the  damages  which 
ensued;  but  if  he  performed  his  part  of  the 
work  wltlf  skill  and  In  a  workmanlike  manner, 
mder  the  direction  of  the  architect  and  In 
accordance  with  his  plan,  and  the  plan  was 
defective,  he  would  not  be  liable,  unless 
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the  plan  was  so  defecttre  that  a  person  un- 
skilled in  the  principles  of  architecture  would 
know  that  It  was  unsafe.  So  it  is  seen  that 
this  case  Is  controlled  by  the  law  of  negli- 
gence, and  not  of  contracts.  If  the  suit  had 
been  one  between  the  owner  and  the  caor 
tractor  upon  the  ground  of  nonperformance 
of  the  contract  by  the  latter,  it  would  have 
little  analogy  to  this  case;  for  it  would  be 
ruled  by  the  principle  that,  v^ere  one  con- 
tracts to  do  a  partlcnlar  part  of  the  work 
In  the  construction  of  a  building  and  It  is 
destroyed  before  completion,  the  contractor 
Is  excused  from  further  performance,  and 
may  recover  for  what  he  has  done. 

Thus  we  have  shown  that  none  of  the  cases 
dted  by  appellants,  which  we  have  access 
to,  supports  their  propositions  under  these 
assignments  or  is  applicable  to  the  question 
under  consideration,  unless  it  be  the  cases 
of  Bentley  v.  State,  78  Wis.  416,  41  N.  W. 
3i38,  and  Thompson  v.  Chaffee  CTez.  Civ. 
App.)  89  S.  W.  286,  18  Tex.  Ot  Bep.  TM. 
We  are  not  able  to  distinguish  In  princi- 
ple the  first  of  these  two  cases  from  the  one 
under  consideration.  While  the  argument 
of  counsel  for  appellee  to  show  such  dis- 
tinction Is  ingenious,  we  do  not  believe  it 
attains  its  end;  for  there  can  be  no  distinc- 
tion in  principle  between  a  contract  made 
by  the  state,  under  the  sanction  of  its  Legis- 
lature, with  an  individual  to  erect  a  building, 
and  a  contract  of  the  same  kind  made  be- 
tween individuals.  In  such  contracts  the 
state  is  at  no  advantage  or  disadvantage 
by  reason  of  Its  sovereignty  with  the  Indi- 
vidual with  whom  she  has  contracted.  But 
it  seems  to  us  the  conclusion  that  thore  was, 
from  the  nature  and  character  of  the  con- 
tract, an  Implied  warranty  on  the  part  of 
the  state  that  the  plans,  drawings,  and  spec- 
ifications were  suitable  and  efficient  for  the 
purpose  designed,  is  predicated  upon  a  mis- 
apprehension of  the  authorities  cited  to  sus- 
tain the  proposition.  We  have  before  ex- 
amined most  of  them,  and.  If  we  have  not 
misconstrued  them,  shown  that  they  are  in- 
applicable to  a  case  of  that  ctiaracter.  And 
therefore^  with  all  deference  to  the  court 
who  rendered  It,  we  decline  to  follow  that 
opinion  in  tills  case.  In  the  other  case 
(Thompson  v.  Chaffee)  "Mrs.  Thompson  sued 
Chaffee,  as  principal,  and  two  other  parties, 
as  his  sureties,  on  a  contract  for  the  con- 
struction of  a  house."  The  purpose  of  the 
suit  was  the  recovery  of  damages  for  the 
failure  of  Chaffee  to  construct  the  house  as 
be  had  agreed  to  do.  Chaffee  Interposed 
two  defenses:  (1)  That  he  had  undertaken 
the  construction  of  the  house,  and  when  it 
was  nearlng  completion  it  fell  on  account  of 
defective  plans,  for  which  he  was  in  no  wise 
responsible  and  against  which  he  protested; 
and  (2)  that  after  the  collapse  of  the  build- 
ing be  was  proceeding  to  reconstruct  it  ac- 
cording to  contract,  when  he  was  restrained 
from  proceeding  further  by  the  act  of  the 
plaintiff  in  procuring  an  Injunction  against 
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bis  fortUer  acts  In  that  respect  The  sure- 
ties defended  on  the  grotmd  that  they  signed 
the  bond  In  view  of  the  contract  sued  on 
and  certain  plans  and  specifications  thereto 
attached,  and  that  thereafter  the  plans  and 
specifications  were  changed  ■without  their 
knowledge  or  consent  The  court  after  mak- 
ing this  statement  of  the  case,  observed:  "It 
is  not  questioned  that  the  defoise  of  the 
sureties  and  either  of  the  defenses  of  the 
principal  will  bar  plaintiff's  action,  If  found 
to  be  established."  There  being  no  question 
presented  by  the  parties  as  to  the  vaiidity 
of  any  of  ttie  defenses,  none  was  made  by 
or  considered  by  the  court  Therefore  its 
opinion  cannot  be  taken  as  a  decision  of  the 
question  raised  and  presented  by  the  parties 
to  this  action.  Had  the  question  been  raised 
and  decided,  as  acquiesced  In  hy  the  parties, 
the  decision  would  be  deemed  authori^  upon 
the  question  before  as;  but,  as  there  was 
no  decision  of  the  question,  the  opinion  can 
shed  no  light  upon  It  So  we  have  concluded 
tliat  the  defects  in  tlie  plans  and  specifica- 
tions did  not  constitute  such  a  fault  on  the 
part  of  the  plaintiff  in  this  case  as  would, 
within  the  exception  to  the  rule  of  absolute 
Uabilltr,  excuse  the  defendants  from  their 
failure  to  complete  the  building.  Therefore 
we  overrule  the  assignments  of  error  under 
which  these  appellants  have  asserted  a  prop- 
ostion  to  the  contrary. 

By  the  fifth  assignment  of  error  it  Is  com- 
plained that  the  court  erred  In  sustaining 
plaintiff's  eleventh  special  exception  to  de- 
fendants' answer.  The  exception  was  di- 
rected to  that  portion  of  the  answer  which 
pleads  defendants  were  not  liable  because 
the  plaintiff  never  completed,  nor  sought  to 
complete,  the  bulldbig  after  It  fell,  and  the 
contract  to  finish  it  was  abandoned  by  de- 
fendants. Under  this  assignment  the  propo- 
sition is  urged  that  inasmuch  as  the  con- 
tract between  Thos.  Lonergan  &  Go.  and 
plaintiff  provides  a  means  of  finishing  the 
work  of  construction  in  event  of  the  con- 
tractor's failure  to  comply  with  the  contract 
by  stipulating  that  plaintiff  should  complete 
the  building  under 'the  direction  of  the  ar- 
chitect, it  was  clearly  contemplated  that  In 
such  event  the  measure  of  damages  should 
be  the  difference  between  what  It  cost  plain- 
tiff to  construct  the  building  and  the  price 
at  which  said  defendants  agreed  to  construct 
it  That  portion  of  the  contract  relative  to 
the  question  raised  by  this  assignment  is  as 
follows:  "In  case  of  any  delay  by  the  con- 
tractor In  providing  and  delivering  the  requi- 
site materials,  or  In  the  advancement  of  the 
work,  or  a  deficiency  of  workmen,  or  of 
misconduct  or  inability,  the  architect  shall 
be  at  liberty  (after  he  shall  have  given  or 
left  for  the  contractor  one  day's  notice  In 
writing),  to  provide  at  the  expense  of  the 
contractor  all  such  materials  and  employ  such 
number  of  workmen,  at  such  wages  as  the 
architect  shall  think  proper,  and  the  cost 
and  charges  Incurred  shall  be  retained  out 


of  the  contract  and  paid  by  a  reservation 
from  the  estimates  from  time  to  time  of 
amounts  thereof  which  may  l>e  due  as  llqai 
dated  damages."  It  was  for  the  architect, 
upon  any  such  default  of  the  defendants  as 
is  provided  against  in  this  part  of  the  con- 
tract to  determine  whether  he  would  pur- 
sue the  course  It  authorized.  He  was  "at 
liberty"  to  pursue  It  not  required  to,  upon 
any  such  defaults  of  the  contractor.  As  to 
whether  he  was  authorized,  under  the  pe- 
culiar facts  and  circumstances  In  this  case, 
to  elect  to  complete  the  building  after  the  de- 
struction of  the  work  dme  by  defendants.  Is, 
since  be  uid  not  so  elect  a  question  we  need 
not  determine.  But  It  is  evident  from  the 
positions  taken  by  defendants  in  this  case, 
that  if  plaintiff  had  finished  the  work  after 
it  was  abandoned  by  defendants,  their  con- 
tention (not  without  plausibility)  would  have 
been  that  the  damages  of  plaintiff  would  be 
restricted  to  the  amount  reserved  by  It  from 
the  estimates,  upon  the  ground  that  the  con- 
tract which  gave  the  architect  the  liberty  to 
complete  the  work  provides  that  "the  cost 
and  charges  Incurred  sliall  be  retained  out 
of  the  contract  amount  and  paid  by  a  reser- 
vation from  the  estimates  from  time  to  time 
or  amounts  thereof  which  may  be  due  as 
liquidated  damages."  In  such  a  case,  de- 
fendants having  been  paid  the  greater  part 
of  the  contract  price,  hardly  a  tithe  of  the 
damage  actually  sustained  could  have  been 
recovered.  But  it  Is  sufficient  to  say  that  the 
architect  never  elected  to  complete  the  build- 
ing. 

Under  the  sixth,  seventh,  eighth,  and  ninth 
assignments  of  error,  which  complain  of  the 
court  sustalnhig  certain  special  exceptions, 
respectively,  mentioned  in  the  assignments  of 
plaintiff  to  defendants'  answer,  the  propo- 
sition is  presented  that  "Lonergan  ft  Ck>.  hav- 
ing alleged  that  they  performed  their  work 
in  strict  accordance  with  their  contract  and 
that  the  building  fell,  when  nearly  completed, 
solely  because  of  defects  inherent  in  the 
plans  and  specifications,  therefore  the  trust 
company  became  bound  to  pay  them  the 
amount  due  under  the  contract  for  work  done 
and  materials  furnished  up  to  the  date  of 
collapse."  These  assignments  really  involve 
the  question  of  defendants'  right  to  recover 
of  plaintiff  the  sum  of  |18,930,  with  Interest 
for  materials  furnished  and  work  performed 
in  the  construction  of  the  building.  What 
we  have  said  In  disposing  of  the  first  four  as- 
signments of  these  appellants  in  effect  dis- 
poses of  these  four. 

It  is  settled  law  that  "one  contracting  to 
furnish  labor  and  material  and  construct  an 
entire  work  is  not  excused  from  the  per- 
formance of  the  contract  by  the  destruction 
of  the  work,  whether  from  his  own  negligence 
or  unavoidable  accident  and  not  only  can  he 
receive  nothing  for  the  work  already  done, 
but  Is  liable  to  the  employer  for  money  ad- 
vanced upon  the  contract  and  for  damages 
for  its  nonperformance."    Bartlett  v.  Blsbey 
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(Tex.  Cly.  App.)  66  &  W.  70,  and  cases  cited. 
This  disposes  of  tbe  assignments  of  Thomas 
Lonergan  and  ot  Tbos.  Louergon  &  Co., 
and,  fbere  being  no  error  In  the  Judgment 
as  against  them.  It  Is  affirmed. 

The  questions  presented  by  the  American 
Surety  Company  In  Its  brief  on  the  assign- 
meuta  of  llioe.  Lonergan  &  Co.,  which  it 
has  adopted,  have  been  fully  considered,  dls- 
CDsaed,  and  dlqposed  of  by  us  in  passing  up- 
on the  assignments  of  error  Insisted  upon  by 
Lonergan  &  Co.,  and  we  deem  it  unnecessary 
to  add  anything  to  what  we  have  said  In  the 
(pinion  disposing  of  that  branch  of  the  case. 

Under  this  appellant's  first,  second,  and 
third  assignments  Is  advanced  this  proposi- 
tion: "The  original  contract  of  February  21, 
1899,  as  modified  by  the  supplemental  con- 
tract of  April  the  26th,  between  the  San 
Antonio  Loan  &  Trust  Company  and  Lonergan 
ft  Co.,  Is  not  enforceable,  and  is  void  because 
of  uncertainty  In  its  terms;  and  therefore 
no  recovery  can  be  bad  thereon."  There  is 
no  uncertainty  In  the  terms  of  the  bond  np- 
on  which  this  suit  was  brought  against  this 
appellant  Its  condition  is  that  "Thos.  Lon- 
ergan &  Ca  shall  strictly  and  faithfully 
carry  oat  and  perform  the  said  contract, 
10  entered  Into  with  said  San  Antonio 
Loan  &  Trust  Ctmipany,  in  all  particulars 
as  required  by  the  terms  thereof,"  etc.  Un- 
less It  can  be  said  as  a  matter  of  law  that 
the  contract  shows  upon  its  face  such  un- 
certainty as  to  what  Lonergan  &  Co.  agreed 
on  their  part  to  perform  as  to  show  there  was 
no  meeting  of  the  minds  of  the  parties  as  to 
what  Bald  firm  was  to  do,  there  can  be  no 
■neb  uncertainty  In  the  contract  as  would 
render  it  not  enforceable  and  void.  Upon  ex- 
amining the  contract,  we  are  not  able  to  de- 
tect any  such  uncertainty  in  Its  terms  as 
would  authorize  us  to  hold  as  a  matter  of 
law  that  it  Is  impossible  of  performance.  If 
there  I>e  such  ambiguity  In  the  contract  as 
would  render  it  void,  it  is  not  perceptible  to 
the  ordinaiy  mind,  buflt  would  take  experts 
la  architecture  to  discover  it  This  would 
I«eaent  a  question  of  fact  to  be  determined 
I7  a  Jury  from  the  testimony  of  experts — 
I  question  which  oould  be  answered,  up<H> 
nidt  testimony,  only  by  a  Jury,  unless  such 
testimony  should  be  uncontradicted  and  of 
nidi  weight  and  cogency  as  to  remove  the 
question  from  the  realm  of  fact  Into  the  do- 
■ukln  of  law.  Few  courts  possess  a  sufBclait 
knowledge  of  the  law  to  tell  with  unerring 
certainty  when  testimony  is  such  as  to  make 
what  otherwise  would  be  a  questlwi  of  fact 
toe  of  law.  Experience  has  taught  this  court 
tbat  Its  members  do  not  know  that  much 
law;  toe  generally,  when  we  have  held  that 
ft  fact  was  established  by  the  evidence  as  a 
natter  of  law,  a  higher  court  has  differed 
with  us  and  hdd  that  what  we  considered  as 
ft  matter  of  law  was  purely  a  matter  of  fact, 
ud  scHnetlmes' when  we  have  held  that  It 
was  a  matter  of  fact  that  court  In  Its  su- 
perior knowledge  has  lield  it  to  be  a  matter 


of  law.  So  we  have  concluded  that  It  Is  on- 
ly a  court  of  last  resort  tbat  possesses  suffi- 
cient knowledge  of  law  to  say  with  unerring 
certainty  when  a  question  which  is  to  be 
solved  by  testimony  Is  a  matter  of  law  and 
when  It  is  a  matter  of  fact  If,  however,  it 
can  be  said  that  the  contract  in  question  "Is 
not  enforceable  and  Is  void  because  of  uncer- 
tainty In  Its  terms,"  te8tlm»ny  of  experts 
would  be  required  to  enable  a  court  to  say 
so;  and,  as  such  testimony  is  never  presented 
to  a  court  in  considering  exceptions  to  plead- 
ings, we  must  hold  that  appellant's  excep- 
tions to  plaintiffs'  petition  mentioned  In  the 
assignments  now  under  consideration  were 
properly  overruled. 

Under  this  appellant's  fourth,  fifth,  and 
sixth  assignments  of  error,  which  complain 
of  the  court  sustaining  certain  exceptions  to 
its  answer,  It  Is  asserted  as  a  proposition  that 
"If  the  principals  In  a  contract,  by  agreement 
between  themselves,  without  the  knowledge 
or  consult  of  a  surety  who  guaranties  its 
performance,  alter  the  terms  or  conditions 
of  the  contract,  the  surety  Is  thereby  releas- 
ed." Though  this  proposition  asserts  what 
Is  ordinarily  a  well-established  principle  of 
law,  it  is  not  applicable  here,  because  the 
contract  by  its  own  terms  reserves  the  right 
of  the  owner  to  make  changes  In  the  plans 
and  ^)eclficatlons,  and  the  surety  company 
must  be  held  to  have  had  this  reserve  right 
In  contemplation  at  the  time  It  executed  the 
bond,  and  is  not  In  a  ixisltlon  to  complain 
because  the  right  was  exercised.  Gotchell 
V.  Lumber  Co.,  100  N.  W.  N56;  McLennan  v. 
Wellington,  30  Pac.  183;  Consaul  v.  Sheldon 
(Neb.)  52  N.  W.  1107;  Smith  v.  MoIUbou  (N. 
T.)  42  N.  B.  671;  De  Mattos  v.  Jordan  (Wash.) 
46  Pa&  404;  Young  v.  Young  (Ind.  App.)  62 
N.  B.  777;  Filbert  r.  City  of  Philadelphia 
(Pa.)  37  Atl.  54a  As  is  said  In  the  case 
last  cited,  "We  are  not  dealing  with  altera- 
tions in  a  contract  made  without  authority, 
or  which  radically  change  the  general  char- 
acter of  the  work,  but  with  those  expressly 
authorized  and  provided  for,  which  concemr 
ed  only  the  details  of  construction.  If  the 
contract  bad  not  permitted  changes.  It  would 
not,  of  course,  have  been  within  the  power  of 
the  director  to  make  them;  but  we  see  no 
reason  to  doubt  the  power  of  the  city  to 
provide  In  the  contract  for  such  changes  as 
were  made^  and  to  authorize  the  director  to 
make  them."  As  is  said  in  Its  counter  prop- 
osition by  appellee  in  its  brief  under  these 
assignments,  "The  bond  of  the  American 
Surety  Company  in  this  case  la,  in  its  nature, 
an  Insurance  contract  to  indemnify  the  loan 
and  trust  company  against  defaults  of  Loner- 
gan &  Co.,  and  as  such  must  be  construed 
like  any  other  contract  of  Insurance;  that  is, 
if  it  is  susceptible  of  two  constructions,  one 
favorable  and  the  other  unfavorable  to  the 
surety  company,  the  latter.  If  consistent  with 
the  object  for  which  the  contract  was  made, 
must  be  adopted."  Cowles  v.  U.  S.  Fid.  & 
Guar.  Co.    (Wash.)  72  Pac.  1033;  Worm  v. 
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Scbrleber  (Ind.  Sap.)  72  X.  E.  851;  Hohn  y. 
SchJdeler  (Ind.  Sup.)  72  N.  B.  675;  Pac. 
Bridge  C!o.  v.  U.  S.  Fid.  Co.  (Wash.)  73  Pac. 
775. 

However,  It  Is  conceded  by  this  appellant 
that,  If  tbe  alterations  were  In  fact  made 
tinder  and  pursuant  to  sucb  reeenre  power, 
tbe  surety  must  be  beld  to  bave  assented 
tbereto  and  bas  no  rigbt  to  complain ;  but  it 
contends  by  anotber  proposition  tbat  tbe  al- 
terations "in  tbe  contract  were  not  made 
pursuant  to  any  power  reserred  in  tbe  con- 
tract itself."  Tbe  specifications,  wblcb  are 
part  of  tbe  contract,  contain  tbe  following 
clauses: 

"Tbe  owner  reserves  the  rlgbt,  by  confer- 
ring wltb  the  arcliltect,  to  alter  or  modify 
tbe  design  or  to  add  to  or  diminish  from  tbe 
contract  price,  the  architect  being  at  liberty 
to  make  any  alterations  In  the  plans,  form, 
construction,  detail  or  execution  described 
by  the  drawings  and  specifications  without 
InTalidating  or  rendering  void  the  contract 
and  in  case  of  any  difference  of  expense,  an 
addition  to  or  abatement  from  the  contract 
shall  be  made  in  tbe  ratio  or  proportion  sucb 
work  may  bear  to  tbe  whole  contract  work 
agreed  to  be  performed,  ahd  the  same  to  be 
determined  as  before  mentioned." 

"The  owner  being  bound  tn  all  cases  to 
recognize  the  acts  of  the  architect,  not  only 
as  regards  extra  work,  but  also  as  to  tbe 
sufficiency  of  the  design,  material  and  work- 
manship." 

"No  alterations  or  extra  work  to  be  done 
except  upon  the  price  and  additional  time 
necessary  to  complete  same  being  agreed  up- 
on beforehand,  and  indorsed  upon  tbe  con- 
tract ;  and  in  case  no  agreement  could  be  ef- 
fected between  the  owner  and  the  contractor 
In  regard  to  the  price  for  alterations  or  modi- 
fications, as  above  referred  to,  the  decision 
of  the  architect  is  to  be  final  and  conclusive." 

Tbe  allegations  in  the  answer  to  which 
tbe  exceptions  mentioned  in  tbe  assignments 
were  directed  are  as  follows :  "At  the  time 
of  agreeing  upon  said  alterations  and  said 
extra  work  as  hereinabove  mentioned,  no 
agreement  was  made  either  as  to  tbe  ad- 
dition to  or  abatement  from  tbe  contract 
price  on  account  thereof,  nor  upon  the  ad- 
ditional time  necessary  to  complete  the  same, 
nor  was  any  sucb  agreement  reduced  to  writ- 
ing or  Indorsed  either  upon  the  original  or 
supplemental  contract,  nor  was  there  any  at- 
tempt made  to  make  an  agreement  with  refer- 
ence to  either  of  these  snbjects  nor  was  a  de- 
cision by  the  architect  asked  or  made  in 
reference  thereto."  The  above  proposition 
of  appellants  is  met  by  the  appellee  with 
the  following  counter  proposition:  "Where 
the  contract,  as  in  this  case,  provides  tbat  no 
alterations  or  extra  work  is  to  be  done,  ex- 
cept upon  the  price  and  additional  time  nec- 
essary to  complete  the  same  being  agreed 
upon  beforehand,  and  indorsed  upon  the  con- 
tract, the  owner  may  waive  compliance  wltb 
the  provision;  and  the  surety  on  tbe  con- 


tractors' bond  is  not  discharged  because  it 
baa  been  disregarded.  This  condition  of  tbe 
contract  being  for  the  benefit  of  tbe  owner, 
it  could  waive  it  and  suclr  waiver  does  not 
affect  the  liability  of  the  surety  company." 
Which  we  believe  to  be  tbe  law  applicable 
to  the  question.  Hohn  v.  Schiddler  (Ind. 
Sup.)  72  N.  E.  574;  CJowles  v.  V.  S.  Fid.  & 
Guar.  Co.  (Wash.)  72  Pac.  1032;  Smith  v. 
Mollison  (N.  T.)  42  N.  E.  669;  Grafton  v. 
Hinkl^  (Wis.)  86  N.  W.  859;  Pac.  Bridge  Co. 
V.  U.  S.  Fid.  <3o.  (Wash.)  73  Paa  776;  Con- 
saul  V.  Sheldon  (Neb.)  62  N.  W.  1104;  De 
Mattos  V.  Jordon  (Wash.)  46  Pac.  405 ;  Hay- 
den  V.  Cook  (Neb.)  52  N.  W.  167.  This  dis- 
poses of  all  tbe  assignments  of  error  insist- 
ed upon  by  tbe  American  Surety  Company, 
and,  as  we  believe  none  of  them  is  well  tak- 
en, the  Judgment  as  to  it  is  affirmed. 

We  will  now  consider  the  questions  raised 
by  the  appeal  of  the  intervener,  John  W. 
Rapp.  He  contends  under  bis  first  assign- 
ment of  error,  which  complains  of  the  peremp- 
tory instruction  of  a  verdict  against  him,  that, 
having  alleged  In  bis  petition  of  intervention 
against  the  plaintiff  and  the  defendants  Lon- 
ergan  &  Co.,  and  having  shown  upon  the 
trial  that  his  demand  was  for  labor  and  ma- 
terial furnished  at  the  instance  and  request 
of  said  parties,  or  by  their  acquiescence  and 
acceptance  in  the  construction  of  the  building, 
he  was  entitled  to  judgment  against  the  San 
Antonio  Loan  &  Trust  Company,  to  the  ex- 
tent of  bis  proven  claim,  for  any  funds  due  by 
plaintiff  to  Lonergan  &  Co.  not  appropriated 
to  superior  claims  or  not  paid  to  said  defend- 
ants at  tbe  time  of  tbe  collapse  of  the  build- 
ing ;  and  that,  even  though  the  trust  company 
may  bave  claims  against  said  Lonergan  & 
Co.  superior  to  bis  demand,  such  company 
would  be  liable  to  him  for  any  balance  due 
by  It  to  said  defendants.  It  will  be  observed 
from  our  statement  of  tbe  pleadings  In  the 
case  that  Intervenor's  claim  originated  in  and 
Is  founded  upon  a  contract  between  him  and 
the  original  contractors,  Lonergan  &  Co.  This 
makes  him  a  subcontractor,  and  as  such  con- 
tractor be  cannot  maintain  bis  action  against 
the  plaintiff  unless  it  was  indebted  under 
the  contract  to  Lon^'gan  &  Co.  at  the  time 
the  building  collapsed  or  when  tbe  loan  com- 
pany received  notice  of  Intervenor's  dalDo. 
Berry  v.  McAdams,  93  Tex.  431,  55  S.  W.  1112 ; 
Padgitt  V.  Dallas  Brl(^  Co.,  92  Tex.  626,  50 
8.  W.  1010;  Nichols  v.  Dixon  (Tex.  Civ.  App.) 
85  S.  W.  1051;  Nichols  v.  DUon,  SO  &  W. 
(Tex.  Sup.)  765;  Fallenwlder  v.  Longmoor,  78 
Tex.  4S1,  11  S.  W.  500;  Pool  ▼.  Sanford,  62 
Tex.  621 ;  Burt  v.  PaAer  County,  77  Tex.  338, 
14  8.  W.  335;  Dudley  v.  Jones,  77  Ter.  69,  14 
S.  W.  335.  Indeed,  it  seems  to  be  admitted  by 
intervener's  counsel  in  their  brief  that  tbe 
Indebtedness  of  the  owner  to  the  contractor 
at  the  time  of  or  subsequent  to  the  date  of 
notice  to  the  former  of  the  subcontractor's 
claim  Is  a  condition  precedent  to  tbe  latter's 
right  of  recovery  against  the  owner  on  such 
claim.    We  have  held,   in  disposing  of  tbe 
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otbor  toandies  of  this  case,  that  the  contract 
between  plaintiff  and  Iionergan  &  Go.  was  an 
entire  contract — if  entire,  it  necessarily  In- 
doded  the  snbcontract  sned  on  by  intervenor 
— and  that,  npon  the  principle  that  In  the 
case  of  an  entire  contract  the  whole  work 
must  be  completed  and  delivered  In  a  state 
of  completion  before  any  real  indebtedness 
accrues  to  the  contractor,  npon  the  destmc- 
tion  of  the  worlc  done  by  the  principal  con- 
tractors and  their  failure  to  complete  the 
building,  there  was  nothing  due  Lonergan  & 
Co.,  but,  (»  the  contrary,  they  were  really 
Indited  to  the  plaintiff  In  the  sum  of  $21,720 
for  money  adyanced  them  under  the  contract 
during  the  process  of  erection  of  the  build- 
ing, for  which  plaintiff  was  entitled  to  judg- 
ment If  we  are  correct  in  this.  It  logically 
follows  that,  as  nothing  was  due  by  the  plain- 
tiff to  Lonergan  St  Co.,  the  intervenor,  as  sub- 
eootntetor,  could  recover  nothing  from  the 
plaintiff  upon  his  demand,  and  had  no  lien  on 
the  premises  upon  which  the  building  under 
the  contract  should  have  been  constructed. 
This  also.  In  effect,  disposes  of  Intervenor's 
other  assignments  of  oror  which  are  directed 
to  the  judgment  In  favor  of  the  plaintiff 
against  him.  Therefore  such  judgment  against 
the  intervenor  Is  affirmed. 

Now  as  to  Intervenor's  appeal  from  the* 
judgment  against  him  in  favor  of  Thos. 
LMiergan  &  Co.:  The  facts  proved  by  the 
bitervenor  clearly  entitled  him  as  against 
Thos.  Lonergan  &  Co.  as  a  firm  and  Thomas 
Lonergan  personally  to  a  judgment  for  the 
amount  of  his  daim,  If,  as  between  intervenor 
and  tb^n,  the  court  had  jurisdiction  of  their 
persons.  If  It  had  no  jurisdiction  of  their 
penons,  it  was  without  authority  to  render 
Judgment  against  Intervenor  In  their  favor, 
but  should  have  either  continued  this  branch 
of  the  case  for  service  or  have  dismissed  it. 
Intervenor's  original  petition  was  filed  in  this 
case  on  March  7,  1902,  and  his  second  amend- 
ed original  petition  on  October  18, 1904.  Lon- 
ergan &  Co.  filed  their  first  amended  original 
answer  on  December  7,  1903,  and  their  second 
amended  original  answer  on  October  17, 1904. 
The  original  petition  of  Intervener  set  out  the 
contract  between  him  and  Thos.  Lonergan  ft 
Col,  which  is  declared  upon  In  his  second 
amoided  original  petition,  and  also  the  ac- 
counts of  intervenor  against  the  San  Antonio 
Loan  &  Trust  Company,  dated  April  14,  and 
May  81,  1900,  for  the  balance  of  $3,426.37,  and 
alleged  that  under  said  contract  the  labor  and 
material  furnished  actually  went  Into  the 
erection  of  the  plaintiff's  building  on  Its  lot 
Tlie  petition  prayed  judgment  for  Its  debt  and 
foreclosure  of  Its  Hen.  Acceptance  of  service 
of  notice  to  the  parties  to  produce  papers  on 
belialf  of  Intervenor  John  W.  Kapp,  filed  Oc- 
tober 20,  1904,  among  the  papers,  was  signed 
by  the  attorneys  for  Lonergan  &  Co.  While 
It  does  not  appear  from  the  record  that  Lon- 
ngan  &  Co.  were  cited  to  answer  this  inter- 
venor's second  amended  original  petition,  nor 
that  they  filed  any  answer,  it  is  apparent  from 


the  record  th^  were  in  court  and  participated 
in  the  trial  of  Intervener's  branch  of  the 
case.  The  principle  la  well  established  that 
an  answer  by  a  defendant  to  plalntltTs  suit 
binds  him  to  talte  notice  of  the  petition  of  an 
Intervenor.  Bryan  v.  Lund,  26  Tex.  98 ;  Bar- 
rett V.  McKInney  (Tex.  CMv.  App.)  93  S.  W. 
242 ;  Fleming  v.  Seellgson,  57  Tex.  524 ;  KIrby 
V.  Estill,  75  Tex.  486.  12  S.  W.  807.  While 
this  principle  seems  to  be  conceded  by  coun- 
sel for  Lonergan  ft  Oo.,  they  contend  that 
it  is  not  apparent  from  the  record  that  the 
petition  of  intervention  was  filed  by  leave 
of  the  court  If  such  leave  should  be  essen- 
tia] to  the  ^erclse  of  Jurisdiction  of  inter- 
venor's suit.  It  should  be  presumed  In  favor 
of  the  judgment  of  the  court,  La  the  absence 
of  anything  to  the  contrary,  that  It  was  ob- 
tained ;  for  otherwise  jurisdiction  would  not 
have  been  exercised.  Lonergan  ft  Co.  having 
appeared  and  answo'ed  the  plaintlfTs  peti- 
tion, they  were  as  much  bound  to  take  notica 
of  any  amended  pleadings  filed  by  Intervenor 
as  they  were  of  his  original  petition  of  Inter- 
vention or  of  any  amended  pleadings  after- 
wards filed  by  the  plaintiff.  .We  therefor* 
conclude  that  the  district  court  had  jurlsdic> 
tlon  of  the  persons  of  Lonergan  &  Co.  and  of 
Thomas  Lonergan  as  to  Intervenor's  claim; 
and  as  the  uncontroverted  evidence  fully  es- 
tablishes every  material  allegation  In  Inter- 
vener's petition  against  them,  and  It  not  ap- 
pearing that  any  other  facts  necessary  to 
the  dIsi>en8ation  of  justice  between  the  par- 
ties exist  or  are  obtainable,  it  becomes  the 
duty  of  this  court  to  reverse  the  judgment  la 
favor  of  these  defendants  against  the  inter- 
vener, John  W.  Rapp,  and  to  here  render  judg- 
ment in  his  favor  against  them  for  his  debt, 
Interest  and  costs,  which  is  accordingly  done. 
The  Judgment  In  favor  of  plaintiff  against 
all  the  parties  defendant  and  the  intervenor 
is  affirmed,  and  the  jndgrment  in  favor  of 
Thomas  Lonergan  and  Thos.  Lonergan  &  Ga 
against  the  intervenor  is  reversed,  and  judg- 
ment here  rendered  against  them  In  Inter- 
venor's favor  for  his  debt.  Interest,  and  costs. 

JAMBS,  O.  J.,  did  not  sit  in  tills  case. 


IRVIN  V.  JOHNSON  et  aL 

(Court  of  CSvIl  Appeals  of   Texas.     Dec.   IL 
1906.) 

1.  Tbbspabs  to  Tbt  Titlk— Bvidbrcb— Bus- 
DKN  or  Proof. 

Where,  in  trespass  to  try  title,  defendant! 
claimed  the  premises  as  heirs  of  their  deceased 
mother,  who  during  her  marriage  acquired  the 
premises,  defendants  had  the  burden  of  Bhowing 
facts  which  eave  the  premises  the  character  o2 
their  mother^  separate  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trespass  to  Try  Title,  {  63.] 

2.  MoBTOAOES  —  Absoluts  Deeo  ab  Mobt- 

GAQE— BUBDEN   OF  PBOOF. 

A  party  alleging  that  a  deed  absolute  on  its 
face  is  a  mortgage  has  the  burden  of  proving 
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the  same,   which   Is  only  diacharged  by  dear 
and  satisfactory  proof. 

[Ed,  Note. — For  cases  in  point,  see  Cent  Dif. 
Tol.  35,  Mortgages,  t!  9S.  w.] 

8.  TBiAi  —  lNBTBucTioNB  — Weight  or  Evi- 
dence— Absolute  Deed  as  Mobtoage. 
In  a  aait  involving  the  issue  whether  a  deed 
absolute  on  its  face  is  a  mortgage,  the  coprt 
should  charge  that  the  party  alleging  that  the 
deed  is  a  mortgage  has  the  burden  of  proving 
tlie  same,  but  &ould  not  charge  that  his  proof 
must  be  clear  and  satisfactory. 

[BM.  Note.— For  cases  in  point,  see  Cent  Dig. 
to).  46,  O^ial,  tf  439,  450.] 

Error  from  District  Court,  Harris  County; 
W.  P.  Hamblen,  Judge. 

Action  by  W.  H.  Irvln  against  James  Jotan- 
Bon  and  others.  There  was  a  Judgment  for 
defmdants,  and  plalntiCT  brings  error.  Be- 
Tersed  and  remanded. 

Brashear  &  Dannenbaum,  for  plaintiff  in 
error.  A.  G.  Van  Velzer  &  R.  J.  Thacker,  for 
defendants  In  error. 

GIIiL,  a  J.  W.  H.  Irvln  brought  this 
action  of  trespass  to  try  title  to  recover  of 
Jamea  and  Fannie  Jobnson,  husband  and  wife, 
and  Sarah  and  Vina  Johnson,  minors,  a  piece 
of  real  estate  situated  in  Houston,  Tex.  Tbe 
minors  answered,  pleading  not  guilty,  limita- 
tion, and  that  tbe  property,  being  tbe  sepa- 
rate property  of  their  mother,  did  not  pass 
by  their  father's  deed;  that  tbelr  father's 
wffe,  wbo  joined  In  the  deed  of  conveyance 
on  which  plaintiff  rested  his  claim,  was  not 
their  mother,  but  their  stepmother ;  that  they 
are  tbe  sole  survlying  heirs  of  their  mother 
and  the  property  belcHigs  to  them.  James 
and  Fannie  Johnson  pleaded  not  guilty,  and 
prayed  for  tbe  cancellation  of  the  deed,  under 
which  plaintiff  claims,  upon  two  grounds: 
First,  that  it  had  been  obtained  by  fraud  and 
without  consideration;  and  second,  that  It 
was.  In  fact,  a  mortgage  for  tbe  security  of 
a  debt,  and  tbe  property  therein  sought  to  be 
conveyed  was  ]}omeatead  at  tbe  date  of  tbe 
deed.  Tbe  plaintiff  filed  a  supplemental  pe- 
tition, denying  generally  tbe  allegations  of 
defendant,  averring  specially  that  tbe  prop- 
erty was  the  community  property  of  James 
Johnson  and  bis  first  wife,  and  that  tbe 
conveyance  was  made  by  Johnson  to  pay  com- 
munity debts  of  that  marriage;  further,  that 
plaintiff  had  no  notice  of  the  fact  that  the 
former  wife  owned  the  property  In  her  sepa- 
rate right.  If  such  was  the  fact,  but  acquired 
It  for  value,  believing  it  to  be  community 
property  of  the  first  marriage.  Tbe  cause 
was  submitted  to  a  Jury  upon  special  issues, 
and  upon  the  answers  judgment  was  ren- 
dered for  defendants. 

Tbe  facts  are  as  follows :  During  the  mar- 
riage of  James  Jobnson  and  Fannie  Wyatt 
Johnson,  bis  first  wife,  tbe  land  in  contro- 
versy was  conveyed  by  deed  to  the  first  wife. 
Tbe  deed  contained  no  recital  that  It  was 
conveyed  to  her  for  her  separate  use,  nor  any 
language  of  like  Import  She  and  her  hus- 
band lived  on  it  as  a  homestead  until  her 


death.  Bvldoice  was  adduced  tending  to 
show  that  it  was  oonveyBd  to  her  as  a  gift 
from  her  mother.  Fannie  left  surviving  her 
six  children  of  her  marriage  with  James 
Johnson.  All  except  the  two  minor  defend- 
ants have  since  died  unmarried  and  without 
issue.  James  Johnson  thereafter  married 
his  present  wife,  and  they  continued  to  occu- 
py the  premises  as  a  homestead.  Suits  had 
been  brought  against  them  for  taxes  which 
bad  accrued  against  the  property ;  a  part  of 
them  having  accrued  during  the  first  mar^ 
rlage.  The  suits  had  ripened  into  Judgment, 
and  the  property  had  been  advertised  for 

sale.     On  tbe  day  of  ,  19 — , 

James  -  Johnson  and  bis  present  wife  executed 
and  delivered  to  plaintiff  Irvln  a  deed  abso- 
lute on  Its  face,  conveying  the  property  to 
him  for  a  recited  conslderatlmi  of  f400.  Tes- 
timony adduced  by  plaintiff  tended  to  show 
that  f287  cash  was  paid  to  Johnson,  antl  that 
the  balance  of  the  $400  went  to  the  discharge 
of  the  Judgment  and  costs,  and  to  the  pay- 
ment of  a  small  account  due  by  Johnson  to 
plaintiff's  firm.  Defendant  Johnson's  evi- 
dence tended  to  ishow  that  the  deed  was,  In 
fact.  Intended  as  a  mortgage;  that  It  was  so 
understood  by  both  parties;  that  he  was 
unable  to  read  and  write,  and  did  not  know 
that  the  paper  was  a  deed  absolute  In  form, 
and  that  be  was  Informed  by  Irvln  that  It 
was  a  mortgage ;  that  he  was  Induced  to  ex- 
ecute the  paper  in  its  present  form  by  de- 
ception and  fraud,  and  that  be  bad  received 
no  money  at  tbe  hands  of  Irvln.  Tbe  Jury 
found  that  the  deed  was  not  knowingly  de- 
livered as  a  deed,  but  was  Intended  as  a 
mortgage,  and  that  there  was  an  agreement 
that,  as  soon  as  Johnson  should  pay  the  sums 
advanced  by  plaintiff,  the  lots  should  be  re- 
conveyed  They  also  found  that  tbe  land 
was  the  separate  property  of  the  former 
wife,  and  that  plaintiff  had  knowledge  of 
facts  which  should  have  provoked  an  ef- 
fective inquiry  upon  the  point  Upon  all 
these  Issues  tiie  evidence  was  sharply  con- 
flicting. 

The  legal  consequence  of  the  finding  that 
the  property  was  the  separate  property  of 
tbe  former  wife,  and  that  the  plaintiff  should 
have  known  It,  would  not  have  been  a  gay- 
eral  judgment  against  the  plaintiff  because 
the  husband  would,  nevertheless,  have  held 
a  one-third  life  estate  In  It,  plus  such  inter- 
est as  be  inherited  from  the  deceased 
children,  and  all  this  would  have  passed  by 
the  deed,  if  it  was,  In  fact,  intended  as  s 
deed.  But  the  finding  that  the  deed  was  In 
fact  a  mortgage  justified  the  general  Judg- 
ment because  tbe  property  was  homestead 
and  the  Instrument  was  not  sought  to  be  on- 
forced  in  any  other  form  than  as  a  convey- 
ance. Errors,  therefore,  affecting  alone  the 
question  of  s^arate  property  vel  non,  might 
well  be  treated  as  harmless  if  the  finding 
that  the  deed  was  a  mortgage  is  supi>orted  by 
the  evidence  and  was  properly  submitted. 
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It  appears,  however,  that  an  error  was 
committed  which  bears  materially  upon  both 
tesnes  and  which  In  no  aspect  of  the  case  can' 
be  r^arded  as  harmless.  The  conrt,  though 
sabmlttlng  the  case  upon  special  issues, 
charged  generally  that  the  "burden  of  proof 
was  upon  the  plaintiff  to  make  out  his  case 
by  a  prqionderance  of  the  testimony."  The 
property  having  been  acquired  by  the  former 
wife  during  the  marriage,  the  burden  was 
upon  the  minors  to  show  facts  which  gave 
it  its  separate  character.  The  first  para- 
graph of  special  charge  No.  6  requested  by 
plaintiff  stiould  have  been  given  upon  this 
Issue  Morris  v.  Hastings,  70  Tex.  29,  7  8. 
W.  649,  8  Am.  St  Rep.  570 ;  Pughe  v.  Cole- 
man (Tex.  Civ.  App.)  44  8.  W.  678.  The 
diarge  given  was  peculiarly  erroneous  on  the 
issoe  of  mortgage  vel  non.  The  deed,  was  ab- 
solnte  on  its  face.  The  defendants  sought  in 
a  sense  to  Ingraft  thereon  a  parol  trust,  and 
it  is  universally  held  not  only  that  in  such 
case  the  burden  is  on  the  one  who  asserts 
the  trust,  but  that  it  can  only  be  discharged 
by  dear  and  satisfactory  proof.  Lest  the 
tilal  court  be  misled  by  this  last  remark,  we 
add  that  It  Is  not  proper  to  charge  the  Jury 
that  the  proof  must  be  clear  and  satisfactory. 
Such  charges  have  been  held  to  l>e  upon  the 
weight  of  evidence.  It  iS  enough  to  place  the 
burden  of  proof  where  it  properly  t>elongs. 

It  is  entirely  unnecessary  for  us  to  dis- 
pose in  detail  of  the  various  assignments  of 
error.  Many  requested  charges  were  proper- 
ly refused  becanse  the  court  submitted  the 
cause  upon  special  Issues  and  the  charges 
related  more  prt^erly  to  a  general  submis- 
aoa  of  the  cause. 

The  issues  of  separate  property,  of  notice, 
and  of  mortgage  vel  non  were  presented  by 
the  evidence;  hence  peremptory  instructions 
upon  these  points  were  properly  refused.  We 
make  no  comment  upon  the  weight  of  the 
evidence. 

^e  principles  which  control  the  issues 
arising  in  this  case  have  been  often  adjudi- 
cated and  are  well  settled.  We  do  not  con- 
rider  it  necessary  to  discuss  them. 

For  the  errors  indicated,  the  Judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


WATSON  V.  H.  L.  BIRDWELL  ft  SON. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  7,  1906. 
Rehearing  Denied  Dec.  19,  1900.) 

1.  Afpeai^— AoBXED    Statekent   or   Facts — 
Appbovai.  by  Tbial,  Judge— Recobd. 

Where  a  statement  of  facta  agreed  to  by 
the  Bttomeya  la  incorporated  in  the  record  bat 
ii  not  approved  by  tne  trial  Judge  so  far  as 
tppean  tram  the  record,  the  conrt  cannot  con- 
nder  inch  statement  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  3,  Appeal  and  Error,  {  2566.] 

2.  Saks— Ajtibkanck  of  Judokent. 

Where,  in  the  atwence  of  a  statement  of 
facts,  the  appellate  court  is  unable  to  determine 
K-hetiier   the   trial  court   erred   in   any  of   the 


respects  stated  in  the  assignments  of  errors,  the 
Judgment  of  the  court  below  will  be  affirmed. 

[Ed.  Note.— For  caaes  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  4429.] 

Appeal  from  Hays  County  Court;  Ed  B. 
Kone,  Judge. 

Action  by  A.  O.  Watson  against  H.  L.  Bird- 
well  &  Son.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

J.  R.  Hamilton  and  O.  T.  Brown,  for  ap- 
pellant Will  O.  Barber  and  Fiset  ft  McClen- 
don,  for  appellee. 

EIDSON,  J.  This  is  a  suit  by  appellant 
for  damages  for  the  alleged  conversion  by  ap- 
pellees of  certain  personal  property.  There 
was  a  trial  before  a  Jury  which  resulted  in  a 
verdict  and  Judgment  in  favor  of  appellees. 

There  is  a  statement  of  facts  agreed  to  by 
the  attorneys  in  the  case  incorporated  in  the 
record,  but  it  was  not  approved  by  the  trial 
Judge,  so  far  as  appears  from  the  record; 
bence  this  court  cannot  consider  such  state- 
ment of  facts.  Sayles'  Rev.  Civ.  St  1897,  art 
1379;  Pace  v.  Price  (Tex.  Civ.  App.)  45  S. 
W.  203;  Graves  v.  George  (Tex.  Civ.  App.) 
54  S.  W.  262 ;  Railway  Co.  v.  Perkins  (Tex. 
Civ.  App.)  73  S.  W.  1067.  In  the  absence  of 
a  statement  of  facts  we  are  unable  to  deter- 
mine whether  or  not  the  court  below  erred 
in  any  of  the  respects  stated  in  appellant's 
assignments  of  error,  and  therefore  must  af- 
firm the  Judgment  of  the  court  below. 

The  Judgment  Is  affirmed. 


HOTEL  CLIFF  ASS'N  v.  PETERMAN. 

(Court  of  Civil  Appeals  of  Texas.     Dec.   15, 
1906.) 

TKiAi/—lNsrBucnoNB— Weight  or  Evidence. 
Where,  in  an  action  for  produce  sold  to  a 
third  person,  who  was  the  manager  of  the 
rooming  department  of  a  hotel  owned  by  de- 
fendant and  was  running  a  caf6  in  his  own 
name  and  for  his  own  benefit  the  evidence  was 
conflicting  on  the  issue  whether  the  third  person 
l>oaght  the  goods  for  defendant  an  instruction 
that  if  defendant  "ratified  the  acts"  of  the  third 
person  "in  the  purchase  of"  the  goods  "for  the 
defendant,"  a  verdict  for  plaintiff  was  warrant- 
ed, was  on  the  weight  of  the  evidence,  and 
erroneous  for  assuming  that  the  goods  were 
iMught  for  defendant. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,   f§  420-435.] 

Appeal  from  Dallas  Ciounty  Court;  Hiram 
F.  Lively,  JodgSL 

Action  by  G.  N.  Peterman  against  the 
Hotel  Cliff  Association.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Leslie  Waggoner  and  I.>eake  ft  Henry,  for 
appellant.     Barry  Miller,  for  appellee. 

TALBOT,  J.  The  appellee,  Peterman, 
brought  this  suit  against  appellant  the  Hotel 
Cliff  Association,  a  private  corporation,  to 
recover  on  a  verified  account  a  balance  alleg- 
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ed  to  be  dae  of  ^55.38.  It  was  alleged,  In 
■ubstanoe,  that  appellee,  on  January  17, 1905, 
and  for  a  long  time  prior  thereto,  wag  engag- 
ed in  the  wholesale  and  retail  business  of 
selling  meats,  lard,  sausage,  etc.,  and  that  at 
the  special  Instance  and  request  of  appellant 
be  sold  and  delivered  to  it  the  goods,  wares, 
and  merchandise  described  and  set  forth  in 
said  account  sued  on;  that  the  sale  of  such 
goods  to  appellant  continued  \jp  to  July  1, 
1905,  appellant  at  different  times  making 
payments  upon  said  account,  so  that  on  said 
last-mentioned  date  there  remained  due  and 
unpaid  the  said  sum  of  $355.38,  for  which 
appellee  prayed  Judgment  The  appellant 
answered  by  general  and  special  demurrers, 
general  denial,  and  further  denied  under 
oath,  in  statutory  form,  the  correctness  of  the 
account  sued  on.  It  appears  that  the  goods 
described  In  the  account  upon  which  the  suit 
is  founded  were  purchased  by  one  Harvey 
Fenton,  who  at  the  time  of  such  purchase 
was  manager  of  the  rooming  department  of 
a  hotel  owned  by  appellant,  and  was  also 
running,  In  connection  therewith,  a  necessary 
adjunct,  In  bis  own  name,  and  for  his  own 
bmeflt — a  caf&  In  the  submission  of  the 
case  to  the  jury  upon  the  evidence  adduced, 
the  liability  of  the  appellant  was  made  to  de- 
pend upon  the  finding  by  the  jury  that  ap- 
pellant held  out  the  said  Fenton  as  Its  agent 
In  the  purchase  of  said  goods,  and  had  rati- 
fied bis  acts  in  purchasing  the  same,  or  that 
appellant,  through  its  authorized  agents,  bad 
ratified  the  acts  of  the  said  Fenton  in  said 
purchase.  The  jury  returned  a  verdict  for 
appellee,  upon  which  judgment  was  entered, 
and  appellant  has  appealed. 

Appellant,  by  its  fourth  assignment  of  er- 
ror, complains  of  that  portion  of  the  first 
paragraph  of  the  court's  charge  reading  thus: 
"Or  If  you  find  that  the  defendant.  Hotel 
CliCT  Association,  through  its  duly  authorized 
agents,  ratified  the  acts  of  the  said  Fenton  in 
the  purchase  of  said  meats,  produce,  and  mer- 
chandise for  the  defendant.  Hotel  Cliff  As- 
sociation, then  you  will  find  for  the  plaintiff 
against  the  defendant.  Hotel  Cliff  Association, 
In  such  sum,  if  any,  as  yon  may  find  to  be 
the  amount,  if  any,  due  on  said  account" 
The  contention  that  this  charge  is  upon  the 
weight  of  the  evidence,  and  constitutes  mate- 
rial error,  must  be  sustained.  The  language 
"ratified  the  acts  of  said  Fenton  In  the  pur- 
chase of  said  meats,  produce,  and  merchan- 
dise for  the  defendant  Hotel  Cliff  Associa- 
tion," etc.,  clearly  assumes  that  the  mer- 
chandise was  purchased  by  Fenton  for  the 
appellant  T^Is  assumption  was  not  war- 
ranted by  the  evidence.  The  Issues  submit- 
ted and  determined  in  appellee's  favor,  and 
upon  which  he  recovered,  were  sharply 
drawn,  and  the  fact  assumed  by  the  charge 
as  being  established  was  an  emphatically 
controverted  one,  and  very  material  in  deter- 
mining said  Issues.  It  follows  that  the 
charge  was  erroneous,  and  requires  a  rever- 
sal of  the  case. 


The  other  assignments  will  not  be  discussed. 
We  have  carefully  considered  them,  and  con- 
ctade  that  they  show  no  reversible  error. 

For  the  error  Indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OP 
TEXAS  V.  MORGAN. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  7,  1908. 
Rehearing  Denied  Dec  19,  1906.) 

1,  Cabsiers — Pasbenoebs  on  B^bjeiohi  Tbairs 
— Liability  fob  Neqliokncb. 

_  Though  a  railway  company  had  a  rule  pro- 
hibiting the  carriage  of  passengers  on  its  freight 
trains  without  apecial  authori^,  where  plaintiff 
did  not  know  of  such  riile,  and  was  on  the 
train  by  consent  of  the  condactor,  and  the  com- 
pany knew  or  should  have  known  that  this 
rule  was  generally  violated  and  did  not  object 
it  was  liable  for  hia  negligent  injury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers.  If  1355,  1857.] 

2.  SAMB — CONTBIBUTOBT  NeOLIOENCE. 

Whether  it  was  contributory  negligence  for 
a  passenger  on  a  freight  train  to  ride  in  the 
cupola  of  the  cal>oose  is  a  question  for  the 
jury  to  determine  from  all  the  circumstances. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  H  1375,  1381,  1402.] 

8.  Same— IN8TB0CTIONS — Conflict. 

In  an  action  against  a  railway  company  for 
the  negligent  injury  of  a  passenger  ridmg  on  a 
freight  train  in  the  cupola  of  a  calraose,  an 
instruction  that  If  the  jury  believed  it  was  more 
dangerous  to  ride  in  the  cupola  than  on  the  floor 
of  the  car,  but  that  a  person  of  ordinary  pru- 
dence. In  the  same  circumstances,  would  have 
ridden  in  the  cupola,  plaintiff  was  not  negligent 
and  an  instruction  that  if  the  cupola  was  a 
place  of  obvious  danger  defendant  should  re- 
cover, did  not  conflict 

Appeal  from  District  Court,  Hill  County; 
W.  C  Wear,  Judge. 

Action  by  A.  O.  Morgan  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeala    Affirmed. 

Clark  and  Bollnger,  for  appellant  Wear, 
Morrow  &  Smithdeal,  for  appellee. 

EIDSON,  J.  This  Is  an  action  brought  In 
the  court  below  by  appellee  against  appellant 
for  damages  for  personal  injuries  received  by 
appellee  through  the  alleged  negligence  of  ai»- 
pellant  The  trial  before  a  jury  resulted  In  a 
verdict  and  judgment  for  appellee  in  the  sum 
of  $5,000. 

Under  its  first  and  second  assignments  of 
errors  appellant  contends  that  the  court  be- 
low erred  In  refusing  to  grant  It  a  new  trial 
npon  the  ground  that  at  the  time  appellee  re- 
ceived his  Injuries  be  was  a  trespasser  on  ap- 
pellant's train.  In  that  be  was  riding  on  Its 
freight  train  In  violation  of  appellant's  rules 
prohibiting  the  carrying  of  passengers  there- 
oa,  and  that  be  had  notice  of  such  rules,  and 
that  he  was  on  said  freight  train  without  the 
consent  of  appellant's  conductor.  We  think 
the  testimony  as  shown  in  the  record  is  soffl- 
clent  to  Justify  the  finding  of  the  Jury  that  ap- 
pellee did  not  know  that  appellant  at  the  time 


Digitized  by 


Google 


Vex.) 


ST.  LOUIS  S0T7THWBSTEBN  BY.  CO.  OF  TBXAS  t.  MORGAN. 


409 


In  question  had  a  rale  prohibiting  passengen 
from  riding  on  its  freight  trains,  and  that  ap- 
pellee was  at  said  time  on  appellant's  freight 
train  with  the  consent  of  the  conductor  there- 
of. Hence  we  overrnle  said  assignments  of 
error.  While  It  is  true  appellant  proved  that 
It  bad  a  rale  prohibiting  the  use  of  Its  freight 
trains  for  carrying  passengers  without  per- 
mission of  its  superintendent  or  other  special 
authority,  the  testimony  In  the  record  tends 
to  show  that  at  and  prior  to  the  date  of  the 
accident  involved  in  this  case  appellant's 
freight  trains  generally  and  habitually  car- 
ried passengers  without  special  authority  to 
do  so;  and  the  testimony  tends  to  show.  If 
not  actual  knowledge  thereof  upon  the  part 
of  the  ofllcers  of  ai^ellant  authorized  to  make 
and  enforce  rules,  such  a  state  of  circum- 
stances from  which  said  officers.  In  the  proper 
discharge  of  their  duties,  were  bound  to  know 
that  the  rule  In  question  was  being  violated ; 
and  the  testimony  also  tends  to  show  that 
such  officers  did  not  object  to  its  violation, 
nor  make  any  reasonable  effort  to  enforce 
said  rale.  Prince  v.  Railway  Co.,  64  Tez. 
144;  Railway  Ca  T.  Black,  87  Tez.  160,  27 
S.  W.  11& 

Appellant's  third  assignment  of  error  com- 
plains of  the  refusal  of  the  court  below  to 
grant  It  a  new  trial  upon  the  ground  that  the 
Dndlq;>uted  evidence  shows  that  appellee  was 
goilty  of  contributory  negligence  in  causing 
his  own  Injuries  by  taking  his  seat  In  the 
enpola  or  roof  of  the  car  instead  of  on  the 
floor,  as  a  position  in  the  cupola  was  more 
dangnous  than  one  on  the  floor  of  the  car. 
We  think  the  testimony  in  this  case  raises  the 
Issue  as  to  whether  the  position  taken  by  ap- 
pellee in  the  cupola  of  the  car  was  one  of  ol>- 
Tioos  danger,  which  was  for  the  Jury  to  de- 
tmnlne,  in  view  of  all  the  evidence  adduced 
<m  the  trial  upon  that  Issue;  and  we  think 
tbis  Issue  was  properly  submitted  to  the  Jury 
by  the  charge  of  the  court  We  do  not  think 
the  simple  fact  that  a  position  in  the  cupola 
of  a  car  would  be  more  dangerous  than  one 
<Hi  the  floor  of  such  car  would,  of  itself,  ren- 
der the  act  of  appellee  in  taking  the  former 
position  contributory  negligence  as  matter 
of  law ;  but  it  would  be  a  question  of  fact  to 
be  determined  by  the  Jury,  after  considering 
all  of  the  circumstances  in  evidence  relating 
to  snch  act  Bonner  &  Eddy,  Receivers,  v. 
Glenn,  79  Tex.  631,  16  S.  W.  672;  Railway 
Oo.  v.  Shelton  (Tex.  Civ.  App.)  69  a  W.  653; 
Railway  Co.  v.  Laurlcella  (Tex.  Civ.  App.)  26 
8.  W.  303;  Downing  v.  Railway  Co.  (Tex. 
ClT.  App.)  41  S.  W.  191;  Railway  Co.  v. 
Ball  (Tex.  Civ.  App.)  66  8.  W.  881. 

Appellant's  fourth  assignment  of  error  con- 
tends that  the  undisputed  evidence  shows 
that  the  seat  occupied  by  appellee  in  the 
enpola  at  the  time  of  the  accident  was  one 
of  obvious  danger,  and  therefore  the  court 
erred  in  not  granting  It  a  new  trial  on  the 
ground  that  the  verdict  of  the  Jury  was  con- 
intj  to  its  special  charge  No.  4,  given  to 


the  Jury  by  the  court  We  do  not  agree  with 
appellant  in  this  contention.  We  think  there 
was  testimony  authorizing  the  Jury  to  find 
that,  in  view  of  the  circumstances  surround- 
ing api)ellee  at  the  time,  he  acted  as  a  man 
of  ordinary  prudence  in  taking  a  seat  in  the 
cupola  of  the  car. 

The  fourteenth  paragraph  of  the  court's 
charge,  complained  of  In  appellant's  sixth 
assignment  of  error,  Imbodied  a  correct  proi>- 
osltlon  of  law  as  applied  to  the  pleadings 
and  evidence  in  this  case.  As  before  stated, 
the  mere  fact  that  it  was  more  dangerous 
for  appellee  to  ride  in  the  cupola  than  on 
the  floor  of  the  car  did  not  make  his  act  In 
so  riding  contributory  negligence  as  matter 
of  law,  but  It  was  a  question  of  fact  for  the 
Jui7  to  determine  whether  such  act,  in  view 
of  all  the  surrounding  circumstances,  con- 
stituted contributory  negligence;  and  this 
was  what  the  court.  In  effect,  charged  the 
Jury  in  the  paragraph  of  which  complaint  is 
made. 

There  was  no  conflict  between  the  four- 
teenth paragraph  of  the  court's  genwal 
charge  and  appellant's  special  charge  No.  4, 
given  by  the  court  to  the  Jury.  The  former 
instructed  the  Jury,  in  effect,  that  If  thay 
believed  from  the  evidence  that  it  was  more 
dangerous  to  ride  in  the  cupola  than  on  the 
floor  of  the  car,  but  that  a  person  of  ordi- 
nary prudence  would  bave,  under  the  circum- 
stances surrounding  appellee,  occupied  the 
position  occupied  by  appellee  in  the  cupola, 
appellee  would  not  be  guilty  of  contributory 
negligence  on  account  of  taking  such  posi- 
tion; and  said  special  charge  instructed  the 
Jury  that,  if  they  found  that  the  place  oc- 
cupied by  appellee  in  the  cupola  was  one  of 
obvious  danger,  they  should  flnd  for  the  ap- 
pellant These  instructions  related  to  two 
different  legal  propositions  raised  by  the  evi- 
dence, and  are  not  In  conflict. 

Appellant's  eighth  assignment  of  error  con- 
tends that  there  is  n  conflict  between  the 
thirteenth  and  'fourteenth  paragraphs  of  the 
court's  tceneral  charge.  In  our  opinion  these 
paragraphs  are  not  in  conflict  They  simply 
submit  to  the  Jury  the  affirmative  and  nega- 
tive sides,  respectively,  of  the  same  state  of 
facts,  but  leave  to  the  Jury  the  determina- 
tion of  the  question  of  aegUgence  vel  non,, 
which  was  aitlrely  proper. 

As  has  already  been  indicated,  we  think 
there  was  testimony  sufficient  to  raise  the 
issues  as  to  whether  appellant  was  using  or- 
dinary diligence  to  enforce  its  rule  prohibit- 
ing the  carrying  of  passengers  on  its  freight 
trains,  and  as  to  whether  appellee  knew  of 
the  existence  of  such  rules,  and  to  authorize 
the  submission  of  such  Issues  to  the  Jury  for 
their  determination;  and  we  think  the  find- 
ings of  the  Jury  on  these  issues,  necessarily 
Involved  in  their  verdict,  are  amply  support- 
ed by  the  evidence.  Hence,  we  overrule  ap- 
pellant's ninth  assignment  of  error. 

The  court's  charge  on  the  measure  of  dam- 


Digitized  by 


Google 


410 


08  SOUTHWESTERN  REPORTER. 


(Tex. 


ages  was  authorized  in  Tlew  of  the  testimony 
showing  that  appellee  had  pennanently  lost 
the  vision  of  his  left  eye  as  a  Tesult  of  the 
Injury  alleged  to  hare  been  caused  by  the 
negligence  of  appellant 

There  being  no  reversible  error  pointed  out, 
the  judgment  of  tlie  court  below  is  afflrmed. 


PECOS  ft  N.  T.  RT.  CO.  y.  HUGHES  et  al. 

(Court   of  GvW   Appeals  of  Texas.     Nov.   3, 
1906.    Rehearing  Denied   Dec.  7,  1006.) 

1.  Evidence  —  Opinion  Evidence  —  Bxfebt 

WiTNESSKa— COMPETENOT. 

A  witneai,  on  his  preliminary  examination 
to  qualify  as  an  expert  to  prove  the  value 
of  horses  at  a  town  in  another  state,  showed 
that  his  knowledge  of  the  horse  market  at  that 
place  was  based  on  what  had  been  communicat- 
ed to  him  through  letters  and  telegrams  from 
persons  not  shown  to  have  had  any  knowledge 
of  the  market.  The  witness  bad  sold  horses 
at  that  market  the  year  before^  and  had  oc- 
casional notice  of  sales  of  horses  in  a  news- 
paper sent  to  him  from  that  market.  He  had 
also  made  inquiries  of  persons  who  had  an  op- 
portunity to  know  the  state  of  the  market 
the  previous  year.  Held,  Uiat  the  witness  was 
not  competent  to  testify  as  to  tlie  value  of 
horses  at  that  market. 

[Ed.  Note. — For  cases  in  point,  see  Ont  Dig. 
vol.  20,  Evidence,  i  2358.] 

2.  Cabbiers— Oabbiage  or  Live  Stock— C!on- 

TBACTS— VaLIDITT. 

Provisions  in  a  contract  for  the  shipment 
of  live  stock  which  arbitrarily  fix  the  amount 
of  the  damages  and  which  relieve  the  carrier 
from  damages  resulting  from  certain  named 
risks,  and  from  "any  and  all  other  causes  what- 
ever,    are  void  as  contrary  to  public  policy. 

[Ed.  Note. — For  cases  in  point,  see  C^ent.  Dig. 
vol.  0,  Carriers,  U  033-949.] 

8.  Saue. 

A  provision  in  a  c<mtract  for  the  shipment 
of  live  stock  which  limits  the  liability  of  the 
carrier  so  as  to  relieve  it  in  a  measure  from  the 
consequences  of  its  own  negligence,  does  not 
apply  to  a  claim  for  damages  where  the  car^ 
rier's  liability  depends  on  it  having  arbitrarily 
changed  the  route  of  the  shipment. 

Appeal  from  District  Ck>urt,  Potter  CJounty ; 
Ira  Webster,  Judge. 

Action  by  W.  L.  Hughee  and  another 
against  the  Pecos  ft  Northern  Texas  Rail- 
way Company  and  others.  From  a  judg- 
ment for  plaintiffs  against  the  defendant, 
the  Pecos  &  Northern  Texas  Railway  (Com- 
pany, it  appeals.     Reversed  and  remanded. 

Madden  &  Trnelove,  for  appellant  Bar- 
rett,   Stewart   &  Templeton,   for   appellees. 

STEPHETNS,  J.  W.  L.  Hughes  and  B.  F. 
Peeples  sued  appellant  and  several  other 
railway  companies  for  damages,  and  recover- 
ed Judgment  against  appellant  for  $1,161, 
from  which  this  appeal  is  prosecuted,  and 
against  the  Pecos  Valley  &  Northeastern  Rail- 
way Company  for  $150,  from  which  no  appeal 
was  taken.  The  ground  of  recovery  against 
appellant  was  its  failure  to  deliver  to  its  suc- 
ceeding carrier  a  car  of  horses  shipped  by 
Hughes  and  Peeples  from  Roswell,  N.  M.,  to 
Augusta,  On.,  via  Amarillo,  Ft  Wortli,  and 


New  Orleans.  Instead  of  delivering  this  car 
of  horses  to  the  Ft  Worth  &  Denver  City 
Railway  Company  at  Amarillo,  as  appellant, 
according  to  the  contention  of  the  appellees, 
had  undertaken  to  do,  It  there  arbitrarily 
changed  the  route  originally  designated  by 
appellees  and  known  as  the  "Sbnthom 
Route,"  by  writing  "Cherryvale,  Kansas"  on 
the  way  bill,  and  then  delivered  the  horses 
to  the  Southern  Kansas  Railway  Company  of 
Texas.  When  the  horses  reached  St  Louts 
over  the  route  to  which  they  had  thus  betsi 
deviated,  known  as  the  "Northern  Route," 
they  were  so  badly  damaged  that  the  next 
carrier  refused  to  receive  them,  and  th^ 
had  to  be  sold  for  what  they  would  bring 
there,  which  was  nothing  of  consequence,  as 
they  had  become  practically  worthless. 

One  Important  ruling  was  made  by  the 
trial  court  in  the  admission  of  testimony,  at 
the  perslstoit  Insistence  of  counsel  for  ap- 
pellees and  over  the  objections  of  counsel 
for  appellant  which  we  have  been  unable 
to  approve;  the  court  twice  correctly  holding 
In  the  course  of  a  long  preliminary  examina- 
tion and .  cross-examination,  that  W.  L. 
Hughes,  on  whose  testimony  alone  the  appel- 
lees relied  to  prove  the  value  of  the  horses 
at  the  place  of  destination,. had  not  qualified 
himself  to  testify  as  to  the  market  value  of 
the  horses  there,  but  finally,  and  erroneously, 
we  think,  holding  that  he  had.  To  sustain 
this  ruling,  counsel  for  appellees  quote  from 
the  stenographers'  notes  more  than  a  dozoi 
printed  pages  of  questions  and  answers  taken 
down  in  the  course  of  said  preliminary  ex- 
amination, which  is  Itself  suggestive  of  a 
want  of  knowledge  on  the  part  of  a  witness 
Interested  in  qualifying  himself,  else  much 
less  apace  would  have  been  required.  These 
questions  and  answers,  which  are  too  numer- 
ous to  be  here  quoted,  have  been  carefully 
read  and  considered  In  consultation,  and 
while  the  case  lies  near  the  border  line  be- 
tween the  admissible  and  Inadmissible,  we 
have  reached  the  conclusion  that  we  could  not 
approve  the  ruling  complained  of  without  dis- 
regarding the  following  precedents  cited  by 
counsel  for  appellant  in  opposition  to  it 
Railway  Co.  v.  Maddox,  75  Tex.  900,  12  8. 
W.  816 ;  T.  &  P.  Ry.  v.  Crowley,  86  S.  W.  842, 
12  Tex.  Ct  Rep.  690;  Railway  v.  Allen,  87 
S.  W.  168,  13  Tex.  Ct  Rep.  304;  Railway  v. 
Amett,  88  S.  W.  448,  18  Tex.  Ct  Rep.  647 ; 
Railway  v.  White,  62  S.  W.  133,  1  Tex.  Ct 
Rep.  742 ;  and  M.  &  E.  C!o.  v.  Anderson,  78  S. 
W.  071,  9  Tex.  Ct  Rep.  333.  True,  in  answer- 
ing these  questions  Hughes  freely  and  re- 
peatedly stated  that  he  knew  the  market 
value  of  the  horses  In  question  at  Augusta, 
6a.,  at  the  time  they  should  have  arrived 
there,  but  other  answers  made  by  him  dis- 
closed that  his  knowledge  of  the  horse  mar- 
ket at  that  time  and  place  was  but  a  repro- 
duction of  what  had  been  communicated  to 
him  through  letters  and  telegrams  received 
from  persons  in  Georgia  and  South  (Carolina. 
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who  were  not  eren  shown  to  have  had  ai^ 
knowledge  of  the  Angnsta  market  For  In- 
stance, he  had  been  In  correspondence  with 
his  partner,  B.  F.  Peeples,  who  lived  In  South 
Carolina,  abont  40  miles  from  Angusta,  the 
maifcet  to  which  he  shipped  his  cotton  and 
other  farm  products,  and  also  with  his  broth- 
ei^ln-law  and  one  Mr.  Dykes,  a  horse  dealer. 
They  seem  to  have  given  him  Information  as 
to  the  state  of  the  horse  market  at  Angnsta 
a  short  while  before  he  shipped  the  horses 
tai  qnestlon,  and  as  to  whether  It  would  be 
advisable  to  ship  to  that  market  From  this 
It  may  be  inferred,  perhaps,  that  his  communi- 
cants knew  or  had  Investigated  the  market  at 
Augusta,  and  might  themselves  have  been 
competent  witnesses,  but  what  they  wrote 
and  wired  him  was  clearly  Inadmissible.  W. 
U.  Tel.  Co.  V.  Bradford  (Tex.  Civ.  App.)  91 
S.  W.  818.  In  addition  to  this,  Hughes  had 
sold  horses  on  the  Augusta  market  the  year 
before,  and  had  since  occasionally  noticed 
sales  of  horses  in  a  newspaper  sent  him  In 
New  Mexico,  where  he  lived,  from  Augusta, 
and  In  one  published  In  a  town  30  miles  from 
Augusta,  but  these  papers  did  not  purport  to 
contain  market  reports.  He  also  made  In- 
quiries In  Angnsta  a  year  later,  of  persons 
who  had  had  an  opportunity  to  know,  as  to 
what  had  been  the  state  of  market  the  previ- 
ous year.  There  are  authorities  which  seem 
to  hold  that  a  witness  might  fhns  qualify 
himself  to  testify  as  to  market  value  at  a 
given  time  and  place,  but  we  understand  the 
decisions  of  our  Supreme  Court  to  be  against 
this  view.  Taken  altogether,  the  preliminary 
examination  of  W.  L.  Hughes,  in  our  opinion, 
did  not  warrant  the  admission  of  bis  testi- 
mony as  to  market  value  In  Augusta,  Oa.,  of 
the  horses  In  question  at  the  time  they  should 
have  arrived  there.  E>vldently,  this  fact  was 
susceptible  of  proof  otherwise,  and  we  would 
not  be  warranted  In  stretching  the  rules  of 
evidence  to  relieve  a  situation  which,  for 
aught  that  appears,  might  easily  have  been 
avoided  by  the  appellees. 

As  to  the  validity  and  effect  of  the  shipping 
contract  pleaded  by  appellant,  two  of  the 
three  clauses  relied  on,  one  arbitrarily  fixing 
the  amount  of  the  damages  and  the  other  en- 
tirely rellevhig  the  carrier  from  damages  re- 
snltlng  from  certain  named  risks  and  from 
"any  and  all  other  causes  whatever,"  are  con- 
trary to  public  policy  as  declared  by  the  Su- 
preme Court  of  this  stata  The  validity  of  a 
dense  similar  to  the  third  is  Involved  in  the 
case  of  Railway  v.  Bvans,  Snider,  Bnel  Co. 
(Tex.  Sup.)  97  S.  W.  466,  now  pending  In  that 
court  on  writ  of  error.  Whether  provisions 
in  a  shipping  contract  limiting  the  liability 
of  a  common  carrier  so  as  to  even  relieve  It 
In  a  measure  at  least,  from  the  consequences 
of  Its  own  negligence,  should  be  upheld  by 
the  courts  of  Texas  where,  as  In  this  Instance, 
such  provisions  are  valid  in  the  Jurisdiction 
where  the  contract  was  made,  is  the  question 
we  are  asked  to  decide ;  but  inasmuch  as  the 


liability  of  appellant  In  this  case  depended  on 
deviation,  as  above  Indicated,  that  alone  would 
deprive  It  of  the  exemption  claimed.  Elliott 
on  Railroads,  vol.  4,  t  1S15.  We  need  not, 
therefore,  determine  the  question  sobmltted. 
Because  of  the  erroneous  ruling  on  the  ad- 
mission of  testimony,  the  judgment  Is  re- 
versed, and  the  cause  remanded. 


PERRY  T.  STATE  ex  rel.  HORN.* 

(Court    of    Civil    Appeals    of   Texas.  Oct    27, 
1906.    Rehearing  Denied  Nov.  24,  1906.) 

1.  JuDGKS— Offioiai.  MiSOOIf ouct  —  Removai. 
— Pbtttioii. 

A  petition  for  removal  from  office  of  a 
county  judge  for  official  misconduct,  as  defined 
by  Sayks'  Rev.  Clv.  St  art  3534,  declaring 
it  to  mean  any  unlawful  behavior  in  relation 
to  the  duties  of  hia  office,  willfal  in  its  chai^ 
acter,  of  any  officer  intrusted  in  any  manner 
with  the  administration  of  justice  or  the  execu- 
tion of  the  laws,  held  sufficient  as  against  a 
general  demurrer,  and  sufficiently  definite,  with- 
in article  3543,  providing  that  it  shall  set  forth 
in  plain  and  intelligible  words  the  causes  al- 
leged as  the  grounds  of  removal. 

2.  SAin—ConspiBAOT— Evidence. 

Where,  in  a  proceeding  to  remove  a  county 
judge  for  officiai  misconduct  it  is  charged  that 
in  December  after  his  election  he  was  a  member 
of  and  acting  in  a  conspiracy  to  defeat  the 
collection  of  school  land  taxes,  evidence  that 
prior  to  his  election,  be  was  a  member  of  and 
acting  with  a  political  party  having  for  its  ob- 
ject the  defeat  or  delay  of  suoh  taxes,  is 
relevant. 

3.  Saiib— Detenses. 

It  is  no  defense  to  proceedings  to  remove  a 
county  judge  for  official  misconduct  in  conspir- 
ing to  defeat  the  collection  of  school  land  taxes 
that  the  lands  were  afterwards  duly  assessed 
and  placed  on  the  tax  rolls. 

4.  Saiix— Evidence. 

In  a  proceeding  to  remove  a  county  ludge 
for  official  misconduct  in  conspiring  to  defeat 
the  collection  of  school  land  taxes,  as  explana- 
tory of  the  fact  that  defendant  and  members  of 
the  commissioners'  court  subsequently  approved 
the  tax  rolls,  as  required  by  law.  it  is  competent 
to  show  that  prior  thereto  suits  had  been  in- 
stituted to  enforce  such  action. 
6.  Sauk— BviDBNCB. 

In  a  proceeding  to  remove  a  county  judge 
'  for  official  misconduct  in  conspiring  to  delay 
and  defeat  the  collection  of  sclioor  land  taxes, 
it  is  competent  to  show  that  before  his  election 
he  was  present  and,  at  least  apparently,  acted 
together  with  county  commissioners  alleged  to 
be  In  the  conspiracy  in  passing  a  resolution  thnt 
they  would  not  place  the  school  lands  on  the 
tax  rolls. 

6.  Evidence— Acts  or  Co-Conspibatobs. 

In  a  proceeding  to  remove  a  county  judge 
for  official  misconduct  In  conspiring  to  defeat 
collection  of  the  school  land  taxes,  it  is  not 
error  to  admit  evidence  that  on  the  removal 
of  the  clerk  of  the  county  court,  one  of  the 
alleged  conspirators,  the  docket  of  the  commis- 
sioners' court  was  not  to  be  found  in  tlie 
county  vault  or  courthouse  by  his  successor; 
acts  or  omissions  of  a  member  of  the  conspiracy, 
during  its  pendency  and  in  aid  thereof,  being 
admissible  against  all. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  8§  394,  900.J 

7.  JUDOK»— RXVOVAIr-BVIDBNCE. 

In  a  proceeding  to  remove  a  county  judge 
for  official  misconduct  in  conspiring  to  delay 
and  defeat  collection  of  the  school  land   taxes. 

•Writ  of  error  denied  by  Supreme  Court  Deo.  1»,  MOl 
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It  is  not  error  to  admit  proof  tbat  the  commis- 
sioners' court,  over  which  he  presided,  approved 
the  tax  rolls  of  the  countv  with  taxes  thereon 
charged  against  school  lands  in  the  name  of  un- 
known owners,  when  the  court  and  he  knew  to 
whom  the  land  charged  belonged ;  Sayles'  Rev. 
Qv.  St  art.  6120,  giving  the  i>ower  and  making 
It  the  duty  of  such  court  to  correct  errors  in 
assessments,  and  it  bein^  impossible  to  say  that 
taxes  can  be  as  effectively  and  expeditiously 
collected  against  unknown  owners  as  where 
the  owners  are  known. 

Appeal  from  District  Court,  Lipscomb 
County;  B.  M.  Baker,  Judge. 

Proceedings  by  the  state,  on  the  relation 
of  George  Horn,  to  remove  George  M.  Perry 
from  ofiSce.  From  a  Judgement  of  removal, 
defendant  appeals.    Affirmed. 

HooTW  ft  Taylor,  tor  appellant  O.  Cof- 
fee, Ben  H.  Kelley,  and  Theo.  Mack,  toe  the 
State. 

CONNBB,  C.  J.  This  was  a  proceeding 
nnder  chapter  2,  tit  74,  of  Sayles'  Bev.  Civ. 
St,  to  remove  appellant  from  the  office  of 
county  Judge  of  Ochiltree  county  for  official 
misconduct  as  deflned  in  article  3584  of  said 
chapter.  The  trial  resulted  In  a  verdict  and 
judgment  adverse  to  appellant,  and  hence 
this  appeal. 

The  principal  assignments  question  the 
sufficiency  of  the  petition  and  of  the  evi- 
dence to  sustain  the  verdict  The  gravamen 
of  the  charge,  so  far  as  necessary  to  here 
notice.  Is  that,  about  the  1st  of  December, 
1905,  as  well  as  at  various  and  sundry  dates 
just  prior  and  after  said  time,  appellant  was 
a  meml>er  of  an  organization  known  as  the 
"Anti-Tax  Party,"  which  had  for  its  object 
and  purpose  the  hindrance,  delay,  and  de- 
feat of  the  collection  of  state  and  county 
taxes  upon  what  is  known  as  school  lands; 
that  appellant  lent  his  personal  and  political 
Influences  and  support,  as  well  as  his  official 
position,  and  used  and  directed  his  official 
acts  to  effect  the  purpose  stated;  that  be 
not  only  failed  and  refused  to  furnish  com- 
plete lists  of  his  own  property  to  the  tax  as- 
sessor of  said  county  for  taxation  for  the 
year  1905,  but  that  he  also  presided  over  the 
commissioners'  court  at  the  time  when  the 
tax  rolls  were  before  said  court  for  equaliza- 
tion and  approval,  and  then  and  there  know- 
ingly approved  said  rolls,  knowing  that  the 
same  listed  property  as  that  of  unknown 
owners,  when  the  owners  were  well  known. 
It  was  further  charged  that,  about  the  day 
In  December  mentioned,  a  conspiracy  be- 
tween appellant  and  a  number  of  other  per- 
sons and  officers  of  said  county  existed  hav- 
ing for  Its  sole  object  the  defeat  of  said 
school  land  tax;  that  appellant  and  others 
named  in  the  petition,  who  Included  the 
county  clerk,  sheriff,  and  tax  collector,  and 
three  of  the  connty  commissioners,  conspired 
together;  and  that.  In  aid  of  the  objects  of 
the  conspiracy,  appellant  on  said  day  of 
December,  1906,  as  well  as  at  other  dates, 
called  and  held  clandestine  terms  of  the  com- 


missioners' court,  accepted  resignations  of 
certain  connty  commissioners,  and  appointed 
others  of  like  sentiment  In  their  places — all 
of  which  was  charged  to  have  been  done  on 
appellant's  part  willfully  and  corruptly. 

While  there  are  several  special  exceptions, 
we  think  they  In  the  main  amonnt  tabstan- 
tially  to  general  demurrers,  and  we  have 
concluded  that  the  petition  Is  sufficient  as 
against  a  general  demurrer,  and  also  as 
against  the  third  special  exception  to  the  ef- 
fect that  the  petition  was  not  sufficiently 
specific.  We  have  also  concluded  tiiat  w» 
would  not  be  authorized  under  the  evidence 
to  set  aside  the  verdict  of  the  jury  substan- 
tially affirming  the  material  facts  presented, 
and  will  dispose  of  the  numerous  assign- 
ments  In  a  general  way.  The  petition  dis- 
tinctly alleged  that  appellant  conspired  to- 
gether with  others  for  a  purpose  that  ft 
must  be  conceded  was  unlawful,  and  It  char- 
ged that  appellant,  as  county  judge,  know- 
ingly and  willfully  acted  In  furtherance  of 
the  objects  of  the  conspiracy.  It  was  un- 
necessary for  the  petition  to  set  ont  the  evi- 
dence tending  to  show  such  conspiracy.  The 
petition  did  state  certain  specific  acts  done 
by  appellant  in  furtherance  of  the  objects 
of  the  conspiracy,  giving  the  time  and  place 
of  their  occurrence  with  as  much  certainty, 
perhaps,  as  the  nature  of  the  case  would 
admit  It  cannot  be  expected  that  conq>lr> 
acles  will  be  formed,  and  that  acts  pursuant 
thereto  will  be  done,  openly,  and  we  cannot 
say  that  the  court  erred  in  holding  that  ap- 
pellee's petition  was  sufficiently  definite  In 
the  respects  pointed  out  in  article  3543,  pre- 
scribing the  requisites  of  a  petition  In  sneh 
cases. 

Nor  do  we  feel  able  to  say  that  the  court 
was  In  error  in  admitting  proof  that,  prior 
to  appellant's  election,  he  was  a  member  of 
and  acting  with  a  political  party  having  for 
its  object  the  defeat  or  delay  of  the  taxes 
mentioned.  It  was  charged  that  appellant 
was  a  member  of  and  acting  In  a  conqiiracy 
In  December  after  his  election,  and  proof 
of  what  he  did  and  said  before  election  was 
rdevant  to  that  Issue. 

Nor  will  the  fact  that  the  school  lands 
described  In  the  petition  were  afterwards 
duly  assessed  and  placed  upon  the  tax  rolls 
of  the  connty  relieve  appellant  of  an  un- 
successful effort  to  prevent  It  The  evi- 
dence tends  to  show  that  the  lands  were  so 
placed  upon  the  roils  only  in  obedience  to 
the  special  act  of  the  Legislature  approved 
April  17,  1905.  See  Gen.  Laws  1906,  p. 
321,  c.  131.  The  necessity  and  occasion  of 
this  act  of  the  Legislature  may  have  been 
brought  about  by  the  very  acts  of  appel- 
lant and  his  alleged  co-conspirators. 

As  explanatory  of  the  fact  that  appellant 
and  members  of  the  conmnissioners'  court 
subsequently  approved  the  tax  rolls  as  re- 
quired by  law,  we  think  it  was  competent 
to  show  that  prior  thereto  suits  had  been 
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instituted  to  enforce  such  action.  We  think 
it  waa  comt>etent  to  show  that  api)eUant 
waa  present  and,  at  least  apparently,  acted 
together  with  commissioners  alleged  to  be 
in  the  conspiracy  In  passing  a  resolution 
daring  the  summer  of  1906  to  the  effect  that 
they  would  not  place  the  school  lands  upon 
the  roil&  It  needs  no  citation  of  the  atat- 
ntes  to  show  that  such  a  conclusion,  if 
carried  into  efCect,  would  result  in  at  least 
dday  In  the  collection  of  taxes.  Nor  do 
•ve  think  there  was  error  In  permitting 
proof  that,  upon  the  removal  of  James  H. 
Whippo,  the  clerk  of  the  county  court  and 
one  of  the  alleged  conspirators,  the  docket 
ot  the  commissioners'  court  was  not  to  be 
fooDd  in  the  county  vault  or  courthouse  by 
appellee,  who  was  appointed  as  the  suc- 
cessor of  Whippo.  If  Whippo  was  a  mem- 
ber of  the  conspiracy  charged,  his  acts  or 
omissions  during  its  pendency  and  In  aid 
thereof  were  admissible  against  all. 

Nor  can  we  say  that  the  court  committed 
error  In  permitting  proof  that  the  commis- 
sioners' court,  over  which  appellant  presid- 
ed, approved  the  tax  rolls  of  the  county 
with  taxes  thereon  charged  against  school 
lands  in  the  name  of  unknown  owners, 
wben  the  court  and  appellant  knew  to  whom 
the  land  charged  belonged.  Article  5120 
gives  the  power  and  makes  it  the  duly  of 
socb  court  to  correct  errors  In  assessments, 
and  it  cannot  be  said  that  the  state  and 
connty  can  as  effectively  and  expeditiously 
collect  taxes  against  unknown  owners  as 
in  cases   where   the   owners   are   known. 

We  find  no  error  In  the  charges  given, 
nor  hi  the  action  of  the  court  In  refusing 
qiecial  charges,  and,  believing  that  the  evi- 
ieace  sufficiently  supports  the  verdict  af- 
flrmlng  the  material  averments  of  the  peti- 
tion under  consideration,  it  is  ordered  that 
tbe  Judgment  be  affirmed. 


HENDERSON    COUNTY    t.    OARPBNTKR 
et  aL* 

(Gonrt  of  Civil   Appeals  of  Texas.     Nov.   14, 
1908.    Behearing  Denied  Dec  19,  1906.) 

Tbbspabs  to  Tbt  Tixlb— Aonona— Bvidinoc 

TO    8U8TAIR    JUDGIOeRT. 

Evidence  in  an  action  of  trespass  to  try 
title  considered,  and  held  sufficient  to  sustain  a 
Mfment  for  defendant. 

Appeal  from  District  Court,  Henderson 
Connty;  B.  H.  Gardner,  Judge. 

Action  by  Henderson  county  against  Eliza 
C.  Carpenter  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Richardson  and  Watklns,  for  appellant 
Word  &  Charlton,  for  appellees. 

FISHER,  a  J.  This  Is  an  action  by  the 
«>nnty  ta  treq)a88  to  try  title  to  recover  from 
appellees  100  acres  of  land  of  the  Jefferson  P. 
Brown  survey.  The  case  was  tried  before 
U»  court  without  a  Jury  and  Judgment  ren- 
^red  for  appellees.   The  facta  are  as  fellows: 

*Wrlt  ot  error  denied  by  Supreme  Court 


1.  Suit  was  brought  on  the  ISth  day  of  Au- 
gust, 1904,  by  Henderscm  county,  plaintiff,  t. 
Eliza  C.  Carpenter,  and  her  husband,  C.  K 
Carpenter,  H.  H.  Strait  and  Joseph  Carter, 
defendants,  in  tbe  usual  form  of  trespass  to 
try  title  for  100  acres  of  land  on  the  Jeffer- 
son P.  Brown  league  in  Henderson  connty, 
Tex.,  which  Is  more  particularly  described 
In  a  deed  from  Jas.  H.  Starr,  attorney  In 
fact  for  W.  M.  Cox,  to  Henderson  county, 
which  Is  hereinafter  set  out  Defendants 
pleaded  not  guilty.  Plaintiff  filed  a  first 
supplemental  petition  setting  up  tbe  10  years' 
statute  of  limitation  against  defendant's  right 
for  a  specific  performance  of  a  contract  to  re- 
convey  the  land  described  in  plaintiffs  petl- 
tl<Hi  to  them.  Uiran  a  trial  of  said  cause  had 
on  the  26th  day  of  September,  1906,  before 
the  court  without  a  Jury,  Judgment  was  ren- 
dered in  favor  of  the  defendants  and  the 
plaintiff  takes  nothing  by  its  said  suit 

2.  The  following  facts  were  proven: 
That  tbe  land  sued  for  waa  patented  to 

Wm.  M.  Cox,  assignee  of  the  heirs  of  Jeffor- 
son  P.  Brown.  That  said  Cox  resided  In  tbe 
state  of  Tennessee,  and  died  prior  to  1887, 
and  that  J.  H.  Starr  was  the  duly  author- 
ized agent  of  the  said  Cox  by  power  of  at- 
torney giving  him  power  to  convey  said 
lands,  and  that  acting  under  said  power  of 
attorney,  the  said  Starr,  for  said  W.  M.  Cox, 
executed  and  delivered  to  Henderson  connty 
the  following  Instrument: 

"This  Indenture  made  and  entered  Into 
this  the  23d  day  of  August  A.  D.  1818,  be- 
tween James  H.  Starr  of  the  state  of  Texas 
and  county  of  Nacogdoches,  attorney  In  fact 
for  Wililston  M.  Cox,  also  of  said  county  of 
Nacogdoches,  acting  under  a  power  of  attor- 
ney from  said  Cox,  dated  tbe  18th  day  of 
June,  A.  D.  1847.  of  the  first  part  and  the 
county  court  of  the  county  of  Henderson 
and  state  of  Texas,  of  the  second  part  wlt- 
nesseth:  That  for  and  In  consideration  of 
tbe  sum  of  fifty  dollars  paid  by  tbe  party 
of  the  second  part  to  the  party  of  the  first 
part  the  receipt  of  which  is  hereby  acknowl- 
edged, the  said  party  of  the  first  part  here- 
by bargains,  sells,  aliens,  conveys  and  re- 
leases unto  tbe  said  county  court  for  the 
use  of  Henderson  county,  the  following  de- 
scribed tract  or  parcel  of  land,  to  wit:  One 
hundred  acres  of  land,  being  a  part  of  a 
tract  of  one  league  of  land  granted  by  the 
Republic  of  Texas  to  WilUston  M.  Cox,  as- 
signee of  the  heirs  of  Jefferson  P.  Brown,  the 
patent  to  which  land  is  numbered  617,  nnd 
dated  tbe  11th  day  of  December,  1811.  Tue 
said  tract  of  100  acres  being  bounded  and 
described  as  follows,  to  wit:  Beginning  at 
a  stake  from  which  a  black  Jack  10  inches 
In  diameter  bears  N.  83  E.  22/io  varas  dis- 
tant and  another  black  Jack  12  Inches  In 
diameter  bears  S.  47  B.  2*/io  varas.  both 

X 
marked  T.    Thraice  N.  10  B.  260  varas  to 

S 
a  dry  branch  2  feet  wide  runs  S.  B.  and 
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heads  forty  or  fifty  varas  In  the  town  tract 
1,000  rants  to  a  stake,  from  which  a  black 
Jack  20  Inches  In  diameter  bears  S.  31  E. 
5  varas  dlst.  and  another  5  Inclos  In  diam- 
eter bears   N.   9.   E.  4*/t  varas  dist  both 

X 
marked  T.    Thence  N.  8  W.  564  varas  a 

Z 
stake,  from  which  a  post  oak  12  Inches  in 
diameter  bears  N.  80  E.  12  varas  distant, 
and  another  15  Inches  In  diameter  Iiears  S. 

X 
62%   W.  distant  12  varas,  both  marked  T. 

S 
Thence  S.  10  W.  1,000  varas  to  a  stake  from 
which  a  post  oak  8  inches  in  diameter  bears 
8.  60  W.  IVt  varas  distant  and  another  12 
Inches  in  diameter  bears  N.  62  W.  5%  varas 

X 
distant,  both  marked  T.    Thence   S.  80  E. 

S 
674  varas  to  the  place  of  beginning,  be  the 
came  100  acres  more  or  less.  The  northeast 
comer  of  the  above  described  tract  of  land 
being  1,046  varas  south  and  1,075  varas  west 
of  the  north  east  comer  of  the  above  men- 
tioned league  survey  and  the  said  Cox  by  his 
said  attorney  in  fact  hereby  binds  lilmself, 
his  heirs,  executors,  administrators  and  as- 
signs to  warrant  and  forever  to  defend  his 
said  title  against  all  other  persons  claiming 
or  to  claim  the  same  under  any  other  title, 
hereby  waiving,  relinquishing  and  renoun- 
cing onto  the  county  of  Henderson  all  his 
right,  title,  interest  and  claim  In  and  to  the 
above  de6crlt)ed  premises  in  tet  simple  forever. 
Interlined  before  being  signed  with  the  word 
Title'  in  the  first  line  of  the  third  page. 
Signed,  sealed  [using  a  scroll]  and  delivered 
in  presence  of  the  subscribing  witnesses  the 
day  and  date  first  above  written.  [Signed] 
WlUlston  M.  Cox  by  his  Attorney  In  Fact, 
James  H.  Starr.  [Seal.]  Witnesses:  John 
H.  Reagan.    Ed  Mallard. 

"State  of  Texas,  County  of  Henderson. 
Before  me,  B.  Graham,  Chief  Justice  of  Hen- 
derson county,  personally  appeared  Jas.  H. 
Starr,  who  acknowledged  the  above  to  be 
bis  signature  to  the  foregoing  Instmment 
for  the  purposes  therein  contained.  In  wit- 
ness whereof,  I  hereunto  set  my  hand  and 
•eal  of  office,  this  the  26th  day  of  August; 
A.  D.  184&  [Signed]  B.  Graham>  Chief  Jus- 
tice H.  Co.  [Lw  8.]" 

"Rec'd  for  record  in  my  oflflce  this  Sept 
6th,  at  8  o'clock,  A.  D.  1848.  Jas.  Boggs, 
Clk.  C.  C.  H.  Co." 

Indorsed:  "Deed  from  Jas.  H.  Starr  to 
the  County  of  Henderson.  Recorded  Sept. 
15,  at  4  o'clock  p.  m.  184a  Jas.  Hoggs,  Clk. 
Co.  Ot  Hen.  Co.,  by  S.  B.  Hart,  D.  Clk.'* 

It  was  also  shown  that  the  defendant  Eliza 
C.  Carpenter  is  the  daughter  and  heir  of 
said  W.  M.  Cox,  and  the  said  J.  P.  Brown 
league  had  been  partitioned  in  the  year  1877 
anumg  the  heirs  of  said  Cox;  and  that  the 
land  in  controversy  partitioned  to  Elhsa  O. 


Carpenter,  one  of  the  defendants  In  this  case, 
and  that  the  same  was  contracted  by  Eliza  G. 
Carpenter  and  her  husband,  C.  I*  Carpenter, 
to  defendants  J.  H.  Strait  and  Joseph  Carter, 
for  which  deed  was  executed,  and  they  went 
into  possession  of  the  land  in  1903,  and  were 
in  actual  possession  at  the  institution  of  this 
suit  The  following  instrument,  which  la 
not  acknowledged  nor  recorded,  but  Intro- 
duced as  an  ancient  instrument  coming  from 
the  proper  custody,  was  introduced: 

"The  State  of  Texas,  County  of  Hender- 
son. Be  it  known  that  the  undersigned, 
Beirah  Graham,  Alef  Justice  of  said  county, 
and  his  successors  In  office  acting  In  this 
behalf  for  said  county  of  Henderson,  are 
held  and  firmly  bound  unto  Williston  M.  Cox 
of  the  county  of  Nacogdoches  and  state  afore- 
said, in  the  sum  of  five  hundred  dollars,  for 
the  payment  of  which  well  and  truly  to  be 
made  to  the  said  Oox,  his  heirs  and  assigns, 
the  said  chief  Justice  binds  himself  officially 
and  his  successors  In  office  firmly  by  these 
presents,  dated  this  23rd  day  of  August,  184a 
The  condition  of  the  aixive  bond  is  such  that 
whereas  the  said  Wllllston  M.  Cox  by  his 
attomey,  James  H.  Starr,  has  this  day  con- 
veyed to  the  county  of  Henderson  as  a  site 
for  the  county  seat  of  said  Henderson,  one 
hundred  acres  of  land,  the  same  being  a  part 
and  portion  of  one  league  of  land  granted 
to  said  Cox  as  assignee  of  the  heirs  of  Jef- 
ferson P.  Brown.  Now,  If  the  said  chief 
Justice  of  the  county  court  of  said  Henderson 
county  shall  convey  to  said  Cox,  his  heirs  or 
assigns,  four  lots  in  the  town  located  or  laid 
off  on  said  100  acres  so  soon  as  the  same  shall 
be  designated  by  the  said  James  H.  Starr  or 
other  agent  of  said  Cox,  for  which  purpose 
a  plat  of  said  town  shall  be  presented  to 
said  Starr  as  soon  as  practicable  after  the 
town  shall  have  been  laid  off,  and  shall  also 
reconvey  to  said  Cox,  his  helri  or  assigns  in 
case  of  a  removal  of  the  county  seat  from 
said  tract,  any  and  all  lot^  that  may  remain 
unsold  at  the  time  of  snch  removal,  or  any 
such  lots  as  may  revert  to  the  county  after 
such  removal,  then  this  bond  is  to  be  void 
and  of  no  effect  else  remain  In  full  force 
and  virtue.  In  testimony  of  which  the  said 
chief  Justice  hereunto  afilxes  his  signature 
and  the  seal  of  the  county  court  for  sajd 
Henderson  county  on  the  date  first  above 
mentioned,  the  word  'officially'  being  inter- 
lined before  signing.  B.  Graham,  Chief  Jus- 
tice Henderson  County.  [Henderson  Co. 
SeaL]"  Indorsed  on  back  of  above  Instm- 
ment: "Obligation  of  the  Chief  Justice  of 
Henderson  County  to  Williston  M.  Oox."  The 
county  seat  remained  on  this  land  but  a 
short  time  and  was  then  moved  to  Athens. 
The  whole  league  remains  in  possession  of 
W.  M.  Cox,  and  it  Is  presiuned  that  a  recon- 
veyance to  him  by  the  county  court  is  un- 
necessary. 

It  was  shown  that  on  the  16th  day  of 
November,  1848,  Eldridge  Mallard,  agent  for 
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HoiderwHi  county,  sold  19  lots  in  the  town 
of  Centervllle,  Henderson  county,  to  various 
vendees,  described  the  lots  by  blocks  and 
streets,  and  one  lot  was  described  as  front- 
ing 50  feet  on  public  square.  Also  one  lot 
was  sold  on  tbe  18th  day  of  November,  184S. 
It  was  also  shown  that  three  terms  of  the 
county  court  was  held  at  Centervllle,  Hender- 
son comity,  the  last  term  being  held  on  the 
2d  day  of  April,  1849;  and  that  on  the  21st 
day  of  May,  1849,  said  court  was  held  at 
the  town  of  Buffalo ;  and  that  the  county 
seat  was  at  Athens,  October,  18o0,  and  the 
county  seat  still  remains  at  Athens,  Tez. 
The  following  was  also  Introduced:  "Where- 
as, Jas.  H.  Starr  of  Nacogdoches  county, 
havhig  proffered  a  donation  of  100  acres  of 
land  to  Henderson  county  with  certain  con- 
ditions to  be  complied  with  by  the  county  Go. 
of  said  county  to  be  taken  out  of  league  of 
land  belonging  to  the  heirs  of  Jefferson  P. 
Brown,  and  including  the  point  now  known 
as  tbe  county  seat  of  Henderson,  and  so  elect- 
ed and  declared.  It  Is  therefore  considered 
by  tbe  court  that  the  proposed  donation  by 
James  H.  Starr  as  aforesaid,  be  accepted, 
and  that  the  chief  Justice  of  this  court  be 
requested  to  draw  up  and  execute  the  neces- 
saiy  writings  In  behalf  of  the  county  and 
to  receive  the  title  thereof.  Page  60,  61, 
Book  A.  CJommlssIoners'  Minutes,  A-ug.  23, 
1848."  It  was  also  shown  by  the  tax  receipts 
that  the  said  W.  M.  Cox  paid  tax  on  4,428 
acres  of  the  said  J.  P.  Brown  league  for  the 
year  1848,  and  each  year  thereafter  until 
1877,  and  that  since  that  time  the  said  Eliza 
G.  Carpenter  paid  taxes  on  the  land  allotted 
to  her  each  year  up  to  tbe  present  time. 
There  was  Introduced  three  instruments  of 
writing,  in  substance  as  follows:  Lease  for 
three  years  and  acknowledgment  of  tenancy 
of  date  January  3.  1849,  between  J.  M.  Gard- 
ner and  James  H.  Starr,  agent  of  W.  M.  Cox 
to  the  "farm  and  premises  on  wJilch  I  now 
reside,  consisting  of  about  130  acres  In  sep- 
arate fields  on  the  J.  P.  Brown  league."  An 
acknowledgment  of  tenancy  of  date  May  8, 
18^  of  J.  O.  and  R.  D.  Treadwell  to  W.  M. 
Cox,  to  40  acres  of  land  under  fence;  a 
part  of  the  Jefferson  Brown  4,428  acres.  Ac- 
tax>wledgment  of  tenancy  of  date  January  6, 
1877,  of  Davidson  Miller  to  Amory  B.  Starr, 
agent  of  the  Cox  beirs  to  31  acres  of  the 
Jefferson  P.  Brown  league  and  being  a  part 
of  block  No.  2,  consisting  of  147.6.  Neither  of 
(aid  Instruments  being  recorded  nor  acknowl- 
edged. It  was  further  shown  that,  when  the 
ooonty  seat  was  removed  from  tbe  town  of 
Centervllle,  the  houses  in  said  town  rotted 
down,  and  were  not  again  occupied,  and 
that  tbe  particular  100  acres  sued  for  was 
never  afterwards  occupied  until  defendants 
Strait  and  Carter  took  possession  of  same 
la  1903.  It  was  also  shown  that  said  100 
acres  of  land  is  covered  with  a  heavy  growth 
of  timber  with  no  evidence  of  ever  having 
beai  cultivated. 


Upon  the  facts  as  stated,  the  trial  court 
properly  rendered  Judgment  in  favor  of  ap- 
pellees. 

We  find  no  error  In  tbe  record,  and  the 
Judgment  Is  affirmed. 


MISSOURI,  K.  &  T.  BY.  CO.  OP  TEXAS  v. 

HUGHES. 
(Court  of  Civil  Appeals  of  Texas.    Dec.  8,  1906.) 

1.  Justices   or   th«    Peacb— Appkai^-Tbial 
DE  Novo— Increase  of  Amount  Sued  fob. 

The  law  provides  that  coses  appealed  from 
a  justice  court  to  the  county  court  must  be  tried 
de  novo.  Held,  that  tbe  amount  in  controversy 
cannot  be  increased  by  amendment  on  appeal 
beyond  tbe  amount  of  tbe  justice's  jurisdiction. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  S  672.] 

2.  SAUE— CtTBINO  Ebbob. 

In  an  action  tried  in  the  county^  court 
on  appeal  from  a  justice  court,  plaintiff  was 
permitted  to  amend  as  to  the  amount  in  issue, 
increasing  it  to  an  amount  beyond  the  juris- 
diction of  the  justice.  Held,  that  the  error  in 
allowing  such  increase  was  not  cured  b^  the 
omission  of  the  county  court  to  include  in  liia 
charge  the  items  of  damag^e  in  the  amendment 
which  increased  tbe  amount  beyond  the  justice's 
jurisdiction. 

Appeal  from  Hunt  County  Court;  F.  M. 
Newton,  Judge. 

Action  by  Hutton  Hughes  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

T.  8.  Miller  and  W.  0.  Jones,  for  appel- 
lant   Yates  &  Carpenter,  for  ai^>eliee. 

RAINEY,  a  J.  This  suit  originated  In  the 
justice  court,  where  a  judgment  -was  ren- 
dered for  tbe  plaintiff,  Hughes.  The  rail- 
way company  appealed  to  the  county  court, 
where  Hughes  amended  his  claim  for  dam- 
ages, increasing  it  to  a  sum  amounting  to 
over  $200.  The  railway  company  excepted  to 
the  amendment  on  the  ground  that  the 
amount  claimed  exceeded  tbe  Jurisdiction  of 
tbe  Justice  court,  which  exception  was  over- 
ruled. The  case  was  tried  and  Judgment 
was  there  rendered  for  less  than  $200,  from 
which  Judgment  tbe  railway  company  ap- 
peals to  this  court' 

The  exception  to  plaintiff's  amendment 
should  have  been  sustained.  In  cases  appeal- 
ed from  the  Justice  court  to  the  county  court, 
the  law  prescribes  that  tbey  shall  be  tried 
de  novo,  and  it  is  not  permissible  to  Increase 
by  amendment  the  amount  In  controversy  be- 
yond the  sum  of  $200,  and  the  error  is  not 
cured  by  the  court's  failure  to  include  In  his 
charge  the  items  of  damage  that  are  em- 
braced in  tbe  amendment  that  increase  the 
original  claim  beyond  the  sxun  of  $200.  The 
case  was  tried  on  the  amendment,  which, 
of  course,  involved  the  sum  beyond  $200,  and 
the  county  court  had  no  right  to  determine 
on  am>eal  such  Increased  amount 

For  the  error  indicated  the  Judgment  la 
reversed,  and  cause  remanded. 
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MISSOUEI,  K.  &  T.  RT.  CO.  OF  TEXAS  t. 

SIMMONS. 
•(Conrt  of  avil  Appeals  of  Texas.    Dec.  8, 1906.) 

Appeal  from  Hunt  Connty  Court;  F.  H. 
Newton,  Judge. 

Action  by  W.  M.  Simmons  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
-of  Texas.  Judgment  for  plaintiff,  and  de- 
fendant appeals;    Reversed. 

T.  S.  Miller  and  W.  C.  Jones,  for  appel- 
lant 

RAINEY,  O.  J.  Tbis  case  involves  the 
same  question  Involved  in  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas  v.  Hut- 
ton  Hughes  (this  day  decided)  86  S.  W.  415, 
as  to  the  right  by  amendment  to  Increase  the 
claim  for  damages  l)eyond  the  sum  of  $200 
In  a  suit  appealed  from  the  Justice  court  to 
the  county  court  In  that  case  it  was  held 
an  exception  to  the  amendment  should  have 
been  snstataied. 

Judgment  reversed,  and  cause  remanded. 


NOWOTNT    t.    GRONA.* 

<Oonrt  of  Civil   Appeals  of  Texas.     Nov.  28, 

1906.     Rehearing  Denied  Dec.  19,  1906.) 

Mauctous  Pbosecdtion— Natttbb  of  Pbose- 

OtJTION— OlVn,   ACTIOR. 

A  motion  asainst  a  sheriff  and  the  sureties 
on  his  bond  for  his  failure  to  levy  an  execution, 
made  under  Sayles'  Rev.  Civ.  St.  art.  2386, 
making  an  officer  failine  to  levy  an  execution 
and  his  sureties  liable  for  the  amount  of  the 
-debt,  recoverable  on  motion  on  five  days'  no- 
tice, Is  an  ordinary  civil  suit,  the  motion  not 
interfering  with  the  property  or  person  of  de- 
fendants therein,  and  an  action  for  malicious 
prosecution  does  not  lie  therefor. 

[Ed.  Note.— For  cases  in  noint  see  Cent  Dig. 
vol.  33,  Malicious  Prosecution,  |{  5,  11-16.] 

Appeal  from  District  Court  Comal  County ; 
lu  W.  Moore,  Judge. 

Action  by  Peter  Nowotny  against  Adolph 
Orona.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

F.  J.  Maier,  for  appellant  Webb  &  Goeth, 
for  appellee. 

BIDSON,  J.  This  is  a  suit  brought  by  the 
appellant  in  the  court  below  against  appel- 
lee for  damages  for  the  allegefl  malicious 
prosecution  of  a  motion  against  appellant 
who  was  the  sheriff  of  Comal  county,  and  the 
sureties  on  his  official  bond,  for  the  failure 
of  appellant  to  levy  an  execution,  in  which 
appellee  was  the  plaintiff,  on  certain  prop- 
erty situated  In  Comal  county.  The  court  be- 
low sustained  a  general  demurrer  to  appel- 
lant's petition,  aad  appellant  has  appealed  to 
this  court  assigning  error  on  such  action  of 
the  court  below.  The  motion  was  made  un- 
der article  2386,  Sayles'  Rev.  Civ.  St.,  which 
is  as  follows:  "Should  an  officer  fail  or  re- 
fuse to  levy  upon  or  sell  any  property  Justly 
liable  to  execution,  when  the  same  might 
'Writ  ot  error  denied  by  Supreme  Court  Jan.  2,1907. 


have  been  done,  he  and  his  sureties  shall  be 
liable  to  the  parties  entitled  to  receive  the 
money  collected  on  such  execution  for  the  foil 
amoupt  of  the  debt,  interest  and  costs,  to 
t>e  recovered  on  motion  before  the  court  from 
which  said  execution  issued,  five  days'  pre- 
vious notice  thereof  being  given  to  said  officer 
and  his  sureties."  Said  motion  was  made  in 
the  county  court  of  Bexar  county.  Appellant 
duly  appeared  and  made  answer  to  said  mo- 
tion, and  judgment  was  rendered  in  his  favor 
and  against  appellee  for  the  costs  of  the  pro- 
ceedings. This  suit  was  based  upon  the  al- 
leged grounds  that  the  motion  was  filed  and 
prosecuted  without  any  foundation  therefor 
and  maliciously. 

It  is  conceded  by  appellant  tlut,  if  the  mo- 
tion provided  for  by  the  statute  quoted  aboT« 
is  to  be  considered  as  an  ordinary  civil  suit 
under  the  Texas  decisions,  the  action  of  the 
court  helovr  complained  of  is  correct;  but  he 
contends  that  said  motion  is  an  extraor- 
dinary proceeding,  and  therefore  different 
from  the  ordinary  civil  suit  We  do  not 
think  this  contention  is  sound,  as  the  proceed- 
ing by  motion  authorized  by  the  statute  does 
not  interfere  in  any  manner  with  the  prop- 
erty or  person  of  the  defendant  in  the  mo- 
tion. The  simple  fact  that  the  statute  re- 
quires only  five  days'  notice  of  such  motion, 
instead  of  ten  days',  the  time  required  for 
citation  to  be  served  on  the  defendant  In  or- 
diiiary  civil  suits,  does  not  make  the  proceed- 
ing by  motion  extraordinary.  This  provision 
as  to  notice  Is  the  only  substantial  featiure  in 
the  proceeding  by  motion  different  from  the 
proceedings  in  ordinary  civil  suits.  The 
pleadings  of  the  parties  are  practically  the 
same.  Smothers  v.  Field,  65  Tex.  435;  Mur- 
ray V.  Evans  (Tex.  Civ.  App.)  60  S.  W.  788. 
In  our  opinion  appellant  has  not  shown  any 
sufficient  reasons  for  holding  that  the  statu- 
tory proceeding  by  motion  against  a  sheriff  for 
failure  to  levy  an  execution  is  such  an  extraor- 
dinary proceeding  that  would  authorize  a 
suit  for  damages  where  same  was  made  and 
prosecuted  without  foundation  and  mali- 
ciously. In  our  opinion  the  rule  that  applies 
to  ordinary  civil  suits  applies  to  the  charac- 
ter of  proceeding  under  consideration.  Aa 
said  in  the  case  of  Smith  v.  Adams,  27  Tex. 
SO :.  "Every  one  is  liable  to  be  harassed  and 
injured  in  his  property  and  feelings  by  un- 
foimded  suits,  but  this  is  not  an  Injury  for 
which  he  can  have  legal  redress.  The  mere- 
ly bringing  of  an  unjust  or  imfonnded  suit 
against  one  Is  not  actionable."  And  this  doc- 
trine is  fully  sustained  by  the  following  au- 
thorities: Johnson  v.  King,  64  Tex.  228; 
Salado  College  v.  Davis,  47  Tex.  185;  Runge 
V.  Franklin,  72  Tex.  590,  10  S.  W.  721,  3  I* 
R.  A.  417,  IS  Am.  St  Rep.  bSS;  McCord  y. 
Levi  (Tex.  Civ.  App.)  60  S.  W.  607;  McGregor 
V.  Cook  (Tex.  App.)  16  S.  W.  936;  Tunstall 
v.  Clifton  (Tex.  Civ.  App.)  48  S.  W.  244; 
Blerlng  y.  Bank,  69  Tex.  601,  7  S.  W.  90. 

The  Judgment  of  the  court  below  is  afiano- 
ed. 
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JONES'  ESTATB  et  al.  t.  NEAIj  et  al. 
(Ooort  of  cavil  Appeal*  of  Teza&    Dec.  S,  1906.) 

1.  AppkaI/— OBJxcnoits   lo    Hvidbnc*— Biix 

ta  BXCEFTIOnfl. 

The  only  oblectlomi  to  eridence  that  will 
be  considered  on  appeal  are  those  made  in 
the  trial  court,  as  shown  by  the  bill  of  ezcep- 
tiona. 

[Ed.  Note.— EV>r  eaaes  in  point,  aee  Oant  IMg. 
Tod.  3,   Appeal  and  Error,  t  2287.] 

2.  BviDKHCB  —  Bkst  and  Sioondabt  —  LOBT 

iHSTBTnUHTS— ESTABUBHICKNT— EVIDXNCS. 

To  prove  the  execution  of  a  loat  deed,  the 
portion  of  the  record  l)ook  of  deeds  of  a  county 
4m  which  a  copy  thereof  is  spread,  though  im- 
properly, is  amnlaaible  esi>ecially  where  the 
county  cueiic,  who  copied  the  deed  in  the  record, 
testifies  tliat  he  copied  it  literally,  so  far  as 
he  could  decipher  it,  it  having  been  old  and 
faded,  and  that  it  was  sent  to  him  by  a  repre- 
sentative of  the  grantee's  estate. 

[Ed.  Note^For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  871.] 

t.  Lost  Inbtbuhknts  —  GxnnKKrasB  —  Evi- 

DENCX. 

The  Kennlnenesa  of  lost  deeds  songht  to  be 
established,  one  from  E.  to  I.,  executed  in  1846, 
the  other  executed  three  years  iater  by  I.  to 
H.,  and  referrine  to  the  former  deed,  is  suffi- 
ciently shown  by  testimony  of  the  county 
derk  who  improperly  copied  them  into  the  record 
book  of  deeds  of  a  county,  that  they  were  fur- 
niEhed  to  Iiim  by  a  representative  of  the  estate 
of  U.,  and  were  old  and  faded,  by  testimony 
of  a  porson  who  had  lived  a  mile  from  the 
place  since  1870,  that  it  was  known  amon; 
the  old  settlers  as  the  H.  tract,  and  by  evi- 
dence that  in  18S4,  the  executor  of  H.  claimed 
the  land  for  the  estate,  and  appointed  an  at- 
torney In  fact  to  recover  it  from  any  adverse 
claimant  and  to  sell  it,  who,  by  virtue  of  his 
power  of  attorney,  gave  a  deed  of  It,  and  that, 
ontil  1897.  the  heirs  of  B.  asserted  no  title 
to  it 

4.  EVIDEKC«— AKOIKNT  INSTEUICBNTS. 

A  deed  50  years  old,  the  custodv  of  which 
was  traced  back  to  a  representative  of  the 
estate  of  the  grantee,  la  admissible  as  an  ancient 
instrument. 

rEA.  Note.— For  cases  in  point,  see  Cent  Dig 
vol  20,  Evidence,  I  1615.] 

i,  Sams— Pbesumption. 

Where  a  deed  is  admissible  as  an  ancient 
Instrument  the  power  under  whirh  it  purports 
to  have  been  executed,  will  be  presumed. 
[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
20,  Evidence,  i  1622.] 

IL  New  Triai^— Issues  Not  Raised  on  Tbiai.. 
Motion  for  new  trial  on  newly  discovered 
evidence  as  to  an  issue  not  raised  at  the  trial, 
and  which  should  have  been  raised  by  objection 
to  evidence,  is  properly  denied. 

[Ed.  Note.— For  casea  in  point  see  Oent  Dig. 
TCl.  37,  New  Trial,  if  203,  216.] 

7.  Sams— DmoENCE. 

Where  defendant  knew  that  an  improper 
record  in  the  record  book  of  deeds  of  a  county 
would  be  introduced  in  evidence  to  establish 
alleged  lost  ancient  deeds,  and  the  record  dis- 
cioaed  that  they  were  recorded  by  the  county 
clerk,  he  should  have  anticipated  that  It  would 
be  shown  by  the  clerk  from  whom  he  received 
the  deeds,  and  he  havin|f  used  no  dilieence  to 
discover  what  that  testimony  would  be, ,  and 
to  get  the  evidence  of  the  person  from  whom 
be  testified  he  received  them,  and  not  having 
asked  for  a  postponement  of  the  trial  after  the 
county  clerk  had  testified  that  he  received  them 
from  a  person  who  lived  only  16  miles  awav, 
he  is  not  entitled  to  a  new  -trial  for  newly 
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discovered  evidence  of  audi  person  that  he  did 
not  deliver  the  deeds  to  the  clerk. 

8.  Sams— Imfeacriro  Evidence. 

New  trial  will  rarely.  If  aver,  bs  granted 
for  newly  discovered  evidence  the  object  of  which 
is  to  impeach  the  witness  of  the  successful 
party. 

[Ed.  Note.— For  cases  In  point  see  Oent  Dig. 
vol.  37,  New  Trial,  |  221.] 

9.  Ebtopfel— Bt  Deed. 

Where  one  joins  In  a  poww  of  attorney 
to  sell  lands  reciting  that  she  is  a  feme  sole, 
and  that  those  joinmg  in  the  power  are  the 
only  heirs,  and  a  deed  la  executed  undef  the 
power,  she  is  estopped  by  deed  to  deny  the  truth 
of  the  recitals,  as  against  one  who  purchased 
relying  thereon. 

Appeal  from  District  Court,  Brazos  Coun- 
ty: W.  B.  Powell,  Jndge. 

Action  by  A.  N.  Neal  and  others  against 
the  estate  of  M.  T.  Jones  and  others.  Frmn 
a  Judgment  for  certain  plalntUCs,  defendants 
appeal.    At&rmed. 

Baker,  Botts,  Parker  &  Otrrwood,  J.  F.  Dab- 
ney,  and  Stevens  &  Pickett,  for  appellants. 
Marshall  &  Marshall  and  Lovett  &  Harrison, 
for  appellees. 

FLT,  J.  Appellees  Instituted  this  action 
of  trespass  to  try  title  against  appellants  to 
recover  1,107  acres  patented  to  James  English 
on  October  17,  1836.  Appellants  pleaded 
not  guilty  and  Uiree,  five,  and  ten  years,  lim- 
itations. Louisa  Jones,  Jemiette  Jones,  W. 
E.  Jones,  and  J.  D.  Hunting  and  wife  were 
dismissed  from  the  suit,  and,  on  trial  be- 
fore the  court,  without  the  aid  of  a  Jury, 
It  was  adjudged  that  A.  N.  Neal,  James  W. 
Neal,  James  A.  Stephens  and  wife  Nannie 
P.  Stephens,  M.  Lowe  and  bis  wife  Ida  N. 
Lowe,  take  nothing  by  the  suit,  and  that  the 
other  plalntUCs  (appellees),  recover  of  J.  M. 
Rockwell,  Jesse  H.  Jones.  T.  W.  House,  A. 
J.  Schureman,  and  H.  D.  Tlmmons,  Individu- 
ally and  as  executors  of  the  will  of  M.  T. 
Jones,  deceased,  an  undivided  one-half  of  the 
land  sued  for. 

Appellees  Introduced  in  evidence  pages 
173  and  174  of  volume  Q  of  Deed  Records  of 
Newton  county,  Tex.,  showing  the  following 
Instrument  recorded  therein,  to  wit: 

"The  Republic  of  Texas,  County  of  Shelby. 
Know  all  men  by  these  presents:  that  where- 
as James  English  of  the  coimty  of  Houston, 
In  said  Republic  did  on  the  sixth  day  of  Jan- 
uary A.  D.  1842,  under  his  hand  and  seal 
elect  constitute  and  appoint  Oeorge  English 
his  attorney  in  fact  for  him  the  said  James 
English  and  In  his  name  place  and  stead  au- 
thorized and  empowered  the  said  Oeorge 
English  of  the  County  of  Shelby  apousaid  to 
make  execute  and  deliver  to  one  Ira  Harris 
of  the  County  of  Shelby  apousaid  Tilles  to 
several  tracts  or  parcels  of  land  among  oth- 
ers ttiem  one  tract  or  parcel  of  land  situated 
lying  and  being  In  the  county  of  Sabine, 
Republic  aforesaid  on  the  waters  of  the  Sa- 
bine River  In  Zavalas  Colony  commenstng 
its  measurment  at  the  southwest  comer  of 
B.  Tallvs  survey  of  land  granted  to  the  said 
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James  Bngllsh  by  the  commissioner  of  tbe 
Mexican  GoTemment  George  A.  Nixcm  on 
the  17th  day  of  October,  A.  D.  1835. 

"Enow,  therefore  Icnow  all  men  by  these 
presents  That  I,  George  English  attorney  in 
fact  for  James  English  as  afoursaid  in  con- 
sideration of  the  sum  of  Eleven  Hwn4rei  and 
Twentv-flve  Dollart  to  me  in  Iiand  paid  by 
Ira  Harris  of  the  County  of  Shelby  afoutald 
have  granted,  bargained  sold  and  released 
and  by  these  presents  do  grant,  bargain,  sell 
and"  release,  unto  the  said  Ira  Harris  all  that 
peace  or  parcel  of  land  situated  as  above  de- 
scribed as  win  more  fully  by  reference  to  the 
deed  above  mentioned  from  the  commission- 
er George  A.  Nixon  to  the  said  James  Eng- 
lish, together  with  all  and  singular  the 
rights,  members,  hereditaments  and  appur- 
tenances to  the  same  belonging  or  In  any  wise 
Incident  or  appertaining. 

"To  have  and  to  bold  all  and  singular  the 
premises  above  mentioned,  unto  the  said  Ira 
Harris,  his  heirs  and  assigns  against  every 
person  whomsoever  lawfully  claiming  or  to 
claim  the  same  or  any  part  thereof. 

"Witness  my  hand  and  seal  this  the  7th 
day  of  February  A.  D.  1843. 

[Seal.]    James  English  by  his  attorney 
George  English. 

"Signed  sealed  &  delivered  in  presents  of 
ns:  R.  T.  Wheeler.    K.  L.  Anderson. 

"The  Repablic  of  Texas,  County  of  Shd- 
by.  I  Certtfy  that  the  above  and  foregoing 
deed  with  the  proper  aCknowled^emtU  of 
tlie  same  is  duly  registered  In  my  office  as 
more  fully  shows  in  the  records  book  D  page 
67. 

"Witness:  G.  W.  Scott  Cll£.  0.  O.  S.  per 
Deputy  Amos  Hale. 

"Given  under  my  hand  March  8th,  A.  D., 
1843 

"[No  seal.]     G.  W.  Scott  Clk.  O.  O.  pr 
Deputy  Amos  Hale. 

"For  value  received  I,  Ira  Harris  of  the 
Republic  of  Texas,  and  County  of  Shelby  at- 
torney In  fact  of  Asmas  A.  Harris  do  trans- 
fer all  my  right  title  and  interest  as  above 
to  the  within  to  E.  D.  Hanna  of  Natchitoches 
Parish  Louisiana. 

"Witness  my  hand  and  seal  this  10th  day 
Feby.  1846. 

"Ira  X  Harris. 

mark. 
"The  words  to  the  within  interhim  before 
signed. 
"Attest:   H.  Oozast    A.  McLamore." 

Also  the  record  book  of  deeds  of  Newton 
county  containing  the  following  instrument: 

"Republic  of  Texas,  Shelby  County.  Know 
all  men  by  these  presents,  That  I,  Osmand 
Harris  of  this  residence  did  on  the  fourth  of 
November  Eighteen  hundred  and  forty-four 
under  his  hand  and  seal  elect  constitute  and 
appoint  Ira  Harris  of  said  residence  his  at- 
torney in  fact  for  him,  and  in  his  name  of 


the  said  Osmas  A.  Harris  and  In  his  room 
place  and  stead  anahouse  and  appoint  the 
said  Ira  Harris  to  rent  or  sell  and  make 
titles  in  fee  simple,  and  deliv^  several  cer- 
tain tracts  of  land,  among  which  was  one 
certain  tract  of  land  lying  partly  in  Jasper 
and  In  Sabine  Counties,  Republic  aforesaid 
and  the  waters  of  Sabine  River  In  tbe  Zaval- 
las  colony. 

"Commencing  Its  measurement  at  the 
southwest  comer  of  E.  Taney's  survey  of 
land  and  containing  Eleven  hnndred  and 
seven  acres  or  one  fourth  of  a  league  of  land 
granted  to  James  English  by  the  commission- 
er of  the  Mexican  Government  George  A. 
Nixon  on  the  17th  day  of  October  Eighteen 
Hundred  and  thirty-five  (1835)  and  sold  by 
George  English  attorney  in  fact  of  said 
James  English  both  of  this  R^ubllc  George 
English  of  Shelby  County  and  James  Eng- 
lish of  Houston  County  to  Ira  Harris  of  this 
residence  by  deed  bearing  date  the  7th  day  of 
February  Eighteen  hundred  and  forty  three 
(1848)  and  again  sold  and  delivered  by  the 
said  Ira  Harris  to  the  above  named  Osmas 
A.  Harris  by  deed  dated  1st  day  of  October 
Eighteen  hundred  and  forty  four  (1844). 

"Now,  I  the  said  Ira  Harris  attorney  as 
above  have  for  and  in  siderating  of  the  sum 
of  thirteen  hundred  dollars,  to  me  In  hand 
paid  by  Ellsa  D.  Hanna  of  the  Parish  of 
Natchitoches  and  state  of  Lonisiana  the  re- 
ceipt whereof  is  hereby  acknowledged,  bar- 
gained sold  and  conveyed  and  delivered  un- 
to the  said  Hanna  the  above  described  or  In- 
tended to  be  described  tract  of  land  for  a 
fuller  description  of  which  reference  Is  mad* 
to  the  above  Spanish  deed  made  by  G.  A. 
Nixon  and  dated  October  17th,  183S,  with  all 
tbe  rights  and  appurtenances  thereto  belong- 
ing. 

"To  have  and  to  hold  In  fee  simple  forever 
and  the  said  Harris  attorney  as  above  and 
for  himself  as  being  <Hice  owner  of  said  land 
bind  himself  his  heirs,  adminittratort  atnd 
assigns  Ac.  to  warrant  and  forever  defend 
the  title  of  and  to  said  land  to  the  B.  D. 
Hanna  her  heirs  and  assigns  Ac.  forever. 

"In  testimony  whereof  I  have  hereunto 
set  my  hand  and  affixed  my  scrowl  meant 
for  a  seal  this  tenth  day  of  February  Eight- 
een hnndred  and  forty  six  (1846). 

"Ira  X  Harris, 
mark. 
"Attest:   H.  Cozast    A.  Mcliarmore. 
"State  of  Texas   County  of  Shelby.    Per- 
sonally appeared  A.  McLamore,  before  me 
Robert  Turrn  C  J.  and  Ex  Off.    Ifoton  Pub- 
lic and  and  after  being  duly  sworn  depouth 
and  sayeth  that  he  heard  Ira  Harris  ackol- 
ledg  the  foregoing  instrumoit  to  be  his  own 
act   and   deed   and   done  for  the  purposes 
therein  expressed. 

"Given  under  my  hand  and  seal  office  this 
30th,  of  March  1840. 

"[Seal.]    Robert  Turrn  C.  J.  and  Ex 
Offo.    Notor  Pub." 
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Appenees  Introduced  tb«  will  of  Bllza  D. 
Allen,  who  was  proved  to  have  been  Bliza  T>. 
Hanna,  and  was  a  feme  sole  wben  she  died, 
In  which  she  bequeathed  all  her  property  ex- 
cept  $200  and  a  house  and  lot  In  Hot  Springa, 
Ark.,  to  her  sister  M.  M.  Neal.  The  latter 
was  the  ancestor  of  appellees,  and  they  In- 
herited all  of  her  property.  The  courthouse 
In  Shelby  county  was  destroyed  by  fire  about 
1880.  The  deed  from  James  English,  by  his 
attorney  In  fact,  George  English,  to  Ira  Har- 
ris, and  from  Harris  to  E.  D.  Hanna,  were 
recorded  In  Newton  county  In  1897,  and  the 
county  and  district  clerk  swore  that  they 
were  old  and  faded,  and  that  some  of  the 
words  were  illegible,  and  that  he  copied 
tbem  Into  the  record  of  deeds  as  best  he 
conld,  and  underscored  each  word  that  he 
could  not  make  out.  He  said  that  he  thought 
he  got  tile  deeds  from  K.  B.  Seale  and,  after 
they  were  recorded,  returned  them  to  him. 
Appellants  claim  through  a  deed  made  by 
the  heirs  of  James  English,  by  their  attorney 
hi  tact,  M.  0.  Johnson,  of  date  December  16, 
1897,  executed  to  Alice  Murphy;  by  Alice 
Murphy  to  H.  Masteraon,  and  Masterson  to 
executors  of  estate  of  M,  T.  Jones.  It  was 
diown  that  K.  B.  Seale,  who  sent  the  deeds 
to  the  clerk  for  record  and  to  whom  they  had 
been  returned,  had  a  power  of  attorney  to 
sell  the  land  from  W.  H.  Barry,  as  execn- 
tw  of  the  estate  of  Eliza  D.  Allen,  and  that 
be  made  a  deed,  to  a  part  of  the  land  in  con- 
troversy in  1887  to  G.  W.  Norsworthy.  This 
fact  is  found  as  tending  to  show  that  he 
probably  had  the  old  deeds  in  his  possession. 
The  first,  second,  third,  and  fourth  assign- 
ments present  as  error  the  action  of  the 
court  in  allowing  the  record  of  the  deed  from 
James  English,  by  his  attorney  In  fact, 
George  English,  to  Ira  Harris  to  be  used  as 
evidence.  The  grounds  of  objections  to  the 
records,  as  disclosed  by  the  bill  of  excep- 
tions, were  as  follows: 

"First,  that  no  power  of  attorney  or  writ- 
ten authority  was  shown  to  be  in  George 
English  to  execute  said  Instrumenl 

"Second,  becaute  said  Instrument  does  not 
show  any  acknowledgement  by  George  Eng- 
lish personally,  or  as  attorney  in  fact  and 
the  same  Is  not  properly  authenticated  for 
record. 

"Third,  because  said  Instrument  shows  up- 
on Its  face  that  there  was  no  seal  attached 
to  said  purported  deed,  or  to  the  certificate 
of  the  clerk  which  Is  attached  to  and  fol- 
lows the  copy  of  said  Instrument  and  Is 
dated  March  8,  18i3."  Appellants  will  be 
confined,  in  this  court,  to  the  specific  ob- 
jections made  to  the  evidence  in  the  trial 
court,  and  none  of  the  propositions  set  out 
In  the  brief  or  supplemental  brief  will  be 
eonsidered  xmless  based  on  the  foregoing  ob- 
jections imbodied  in  the  bill  of  exceptions. 
Herndoo  v.  Caslano,  7  Tex.  322;  Kimmarle 
v.  Kallway,  78  Tfex.  692,  12  S.  W.  898. 

Under  the  agreement,  made  by  the  parties 
in  this  case,  proof  of  loss  of  the  originals 


of  any  Instrument  of  writing  desired  to  be 
Introduced  in  evidence  was  not  required, 
and,  therefore,  when  the  record  book  of  deeds 
of  Newton  county  was  Introduced  in  evi- 
dence no  objection  was  urged  on  the  ground 
of  Its  being  secondary  evidence  of  the  con- 
tents of  the  deed  from  James  English  to 
Ira  Harris.  The  admissibility  of  the  deed 
must  be  passed  on  as  though  an  affidavit  of 
loss  of  the  Instrument  had  been  made. 

The  proper  predicate  having  been  laid  for 
the  Introduction  of  secondary  evidence,  any 
circumstance  tending  to  prove  the  execution 
and  former  existence  of  the  deed  was  rele- 
vant and  proper.  As  a  clrcimistance  to 
prove  the  execution  of  a  deed  from  James 
English  to  Ira  Harris,  a  remote  vendee  of 
ai)pellees,  that  portion  of  the  record  book 
of  deeds  of  Newton  county  on  which  was 
spread  the  copy  of  such  deed  was  legiti- 
mate and  proper.  Especially  was  this  so  In 
the  light  of  the  evidence  of  the  county  clerk 
who  copied  the  deed  into  the  record  and  tes- 
tified that  It  was  a  literal  copy  of  the  deed, 
BO  far  as  he  could  decipher  it,  and  that  the 
deed,  together  with  that  from  Ira  Harris  to 
E.  D.  Allen,  had,  he  thought,  been  sent  to 
bim  by  K.  B.  Seale,  and  after  being  record- 
ed were  returned  to  Seale.  Ho  further  tes- 
tified that  the  instruments  were  old  and  fad- 
ed and  that  correct  copies  of  them  had  been 
made  so  far  as  be  could  decipher  them.  A 
consistent  claim  of  right  was  shown  under 
the  deed  from  James  English,  and  there  had 
been  no  claim  before  1897,  by  the  heirs  of 
English  to  any  part  of  the  land.  The  pro- 
priety of  the  Introduction  of  the  record  book 
of  deeds  as  a  circumstance  to  show  the  ex- 
ecution and  contents  of  the  lost  deeds  is  sus- 
tained by  ample  authority.  Grain  v.  Hunt- 
ington, 81  Tex.  614,  17  S.  W.  243;  Helnta 
V.  Thayer,  92  Tex.  658,  50  S.  W.  929,  61  S.  W. 
640;  Baylor  v.  TlUebach  (Tex.  Civ.  App.) 
49  S.  W.  720;  McCarty  v.  Johnson  (Tex. 
Olv.  App.)  49  S.  W.  1096;  Scbultz  v.  Lumber 
Ca  (T^x.  ClT.  App.)  82  S.  W.  353;  Simmons 
V.  Hewett  (Tex.  Olv.  App.)  87  S.  W.  188; 
Veatch  y.  Gray  (Tex.  Civ.  App.)  91  8.  W. 
827. 

In  the  case  of  Grain  v.  Huntington  abovo 
cited,  the  Supreme  Court  said:  "The  fact 
that  a  deed  answering  In  every  particular 
to  that  sought  to  be  established  appeared  up- 
on the  record  of  deeds  of  Shelby  county  Is  a 
circumstance  tending  strongly  to  show  that 
such  a  deed  was  executed."  And  In  the  case 
of  Helntz  T.  Thayer,  while  It  Is  held  that 
copies  of  the  record  of  Instruments  Improper- 
ly recorded  could  not  be  used  as  evidence, 
yet  It  Is  Intimated  that  the  record  book  Itself 
might  be  used  to  prove  that  there  was  such  a 
writing  on  Its  pages.  There  can  be  no  doubt 
of  this  proposition  when  the  book  Is  Introdu- 
ced In  connection  with  testimony  of  the  man 
who  inscribed  it  therein  that  It  was  a  true 
o^y  of  the  original.  If  a  copy  of  the  origi- 
nal had  been  made  by  any  one  in  any  bocric, 
or  on  anything  else,  and  he  swore  to  the  cor- 
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rectneSB  of  the  copy,  It  would  be  proper  eri- 
deoce.  Tt  would  be  a  most  efiFectlTe  way  of 
proving  up  the  conteata  of  a  lost  Instrument, 
much  more  trustworthy  than  the  testimony  of 
a  witness  as  to  the  contents  of  a  lost  deed, 
from  memory,  which  has  never  been  ex- 
cluded in  such  cases.  This  view  is  sustained 
In  the  case  of  McGarty  v.  Johnson,  hereinbe- 
fore cited,  wherein  it  la  said:  "But,  while 
these  instruments  were  not  properly  regis- 
tered, we  are  <rf  the  opinion  that  the  fact  of 
the  existence  of  the  record,  and  what  it  pur- 
ported to  be,  was  admissible,  under  general 
rules  of  evidence,  as  circumstantial  evidence 
tending  to  prove  the  existence,  genuineness, 
and  contents  of  the  deeds  under  which  plain- 
tiff claimed.  *  *  *  In  a  country  where 
titles  are  expected  to  be  registered,  the  first 
place  where  traces  of  a  lost  deed  are  sought 
Is  among  the  records.  If  the  record  of  a 
deed  be  regular,  the  statute  gives  to  It  a 
certain  effect,  which  it  cannot  have  If  it  has 
not  been  duly  made.  If  it  be  not  regular, 
it  does  not  follow  that  its  existence  may  not 
b«  a  circumstance  legally  admissible  as  tend- 
ing to  show  that  the  thing  copied,  also  had 
a  real  existence."  The  principle  stated  holds 
good,  although  there  be  no  proof  of  claim 
under  the  deed,  the  want  of  other  circum- 
stances sustaining  the  execution  of  the  deed 
having  the  effect  merely  of  weakening  the 
probative  force  of  the  fact  proved  by  the 
imperfect  record  of  the  deed.  The  relevance 
of  such  testimony  does  not  hang  upon  proof 
of  other  facts  sustaining  it  It  is  so  held  in 
Schultis  V.  Lumber  Oo.  cited  hereinbefore. 

In  this  connection  it  is  pertinent  to  state 
that  the  deed  of  James  Bngllsh  was  referred 
to  in  the  deed  from  Ira  Harris  to  Eliza  D. 
Hanna,  executed  In  1846,  three  years  after 
the  execution  of  the  Ehigllsh  deed,  and  In 
1884,  W.  H.  Barry,  executor  of  the  will  or 
Bliza  D.  Allen,  formerly  Hanna,  claimed 
the  land  for  the  estate  and  appointed  K.  B. 
Seale  attorney  in  fact,  to  recovw  the  land 
from  any  adverse  claimant  and  to  sell  the 
same.  Through  a  deed  from  K.  B.  Seale, 
by  virtue  of  his  power  of  attorney,  appel- 
lants claim  a  portion  of  the  land.  In  addi- 
tl<n  to  the  other  drcnmstances,  it  was 
shown,  by  a  witness,  who  had  lived  about  a 
mile  from  the  land  since  1870,  that  It  was 
known  among  the  old  settiers  as  the  "Hanna 
Tract."  These  circumstances,  taken  with  the 
fact  that  the  heirs  of  Blnglish  asserted  no  tl- 
tie  to  the  land  until  the  latter  part  of  1897, 
we  think,  were  sufficient  to  establish  the 
genuineness  of  the  deed  from  James  English 
to  Ira  Harris  and  from  Harris  to  Eliza  D. 
Hanna.  The  deeds  were  of  sufficient  age  to 
make  them  ancient  Instruments,  and  their 
custody  having  been  traced  back  to  K.  B. 
Seale,  who  represented  the  estate  of  Eliza  D. 
Allen,  the  necessary  characteristic  of  the 
deeds  in  that  respect  was  sufficlentiy  shovrn, 
and  they  could  be  Introduced  In  evidence  as 
ancient  iastrumenta.    Being  ancient  instru- 


ments and  as  such  admissible  In  evidence, 
the  power  under  which  they  were  executed 
will  be  presumed.  Watrous  v.  McGrew,  16 
Tex.  513;  Dally  v.  Starr,  26  Tex.  662;  Vera- 
mendi  v.  Hutchins,  48  Tex.  552;  Williams  T. 
Conger,  48  Tex.  600;  Harrison  v.  McMurray, 
71  Tex.  122,  8  a  W.  612;  Garner  v.  Lasker, 
71  Tex.  431,  9  S.  W.  832;  Harris  v.  Nations, 
79  Tex.  409,  15  a  W.  262. 

What  has  been  written  In  regard  to  the 
deed  of  English  to  Harris  applies  with  equal 
force  and  appropriateness  to  the  deed  from 
Harris  to  Hanna.  The  circumstances  sur- 
rounding one  surround  the  other.  Our  ccm- 
clusions  of  fact  dispose  of  the  fourteenth 
and  fifteenth  assignments  of  error,  which 
question  the  sufficiency  of  the  evidence  to 
sustain  the  verdict 

The  custody  of  the  Elngllsb  and  Harris 
deeds  was  not  questioned  in  the  trial  court, 
and  no  objection  was  urged  to  the  deeds 
on  that  score,  and  it  was  too  late  after  the 
trial  to  endeavor  to  make  that  an  issue  in 
the  case.  Even  if  it  be  admitted  that  Seale 
did  not  have  possession  of  the  deeds,  and 
that  bis  affidavit  denying  that  be  bad  placed 
the  deeds  in  the  hands  of  the  county  clerk 
for  registration  or  that  they  were  ever  re- 
turned was  true,  it  was  an  issue  not  raised 
on  the  trial,  and  the  motion  for  a  new  trial 
was  properly  overruled.  The  record  of  the 
deeds  disclosed  that  they  had  been  recorded 
by  a  person  who  was  then  and  up  to  the 
time  of  the  trial  the  county  clerk  of  New- 
ton county,  and  appellant  should  have  an- 
ticipated that  It  would  be  shown  by  said 
clerk  from  whom  he  received  the  deeds,  and 
the  least  diligence  would  have  disclosed  the 
character  of  his  testimony.  Appellants  fail- 
ed to  allege  any  facts  indicating  any  dili- 
gence whatever  In  discovering  the  evidence 
of  K.  B.  Seale  as  to  his  custody  of  the  deeds. 
Seale  lived  only  16  miles  from  the  court- 
house, and  no  effort  was  made  to  postpone 
the  trial  after  the  county  clerk  had  testified. 
Again,  the  avowed  object  for  desiring  tiie 
newly  discovered  testimony  was  to  Impeach 
the  county  clerk,  and  it  is  firmly  settied  In 
Texas  that  a  new  trial  will  rarely.  If  ever, 
be  granted  on  the  ground  of  newly  discover- 
ed evidence  when  its  object  is  to  Impeach 
the  witnesses  of  the  successful  party.  Scran- 
ton  V.  Tllley,  16  Tex.  183;  Mitchell  ▼.  Bass, 
26  Tex.  372;  Street  Railway  v.  Sciacca,  80 
Tex.  350,  16  a  W.  81. 

In  189S  Mrs.  Nannie  B.  Stephens  a  mar^ 
ried  woman,  Joined  with  A  N.  Neal,  and 
Ida  N.  Lowe  and  her  husband,  M.  Lowe,  In 
executing  a  power  of  attorney  to  M.  C.  John- 
son to  sell  the  land  in  controversy,  and,  by 
virtue  of  that  power,  he  executed  a  deed  to 
Murphy,  which  forms  a  link  in  one  of  the 
chains  of  title  of  appellants.  Mrs.  Stephens 
was  not  Joined  by  her  husband,  but  It  was 
recited  In  the  power  of  attorney  that  she 
was  a  feme  sole,  and  there  was  the  further 
representation  that  these  who  executed  the 


Digitized  by 


Google 


Tex.) 


SAN  ANTONIO  *  A.  P.  BY.  CO.  ▼.  MoMILLAN. 


421 


power  of  attorney  were  the  only  beln  of 
Hra.  M.  M.  Neal.  Both  of  those  recitals 
were  false.  The  law  extends  Its  protection 
to  the  rights  of  married  women,  bnt  it 
does  not  license  them  to  perpetrate  frauds  on 
those  with  whom  they  deal,  to  their  injury. 
Mrs.  Stephens  having  represented  ttiat  she 
was  a  feme  sole,  and  that  she  and  others 
who  execnted  the  power  of  attorney  were  the 
only  heirs  of  M.  M.  Neal,  and  the  parly  who 
boaght  the  land  from  her  attorney  In  fact 
acted  on  that  representation,  and  on  grounds 
of  public  policy  and  good  faith,  she  is  es- 
topped from  repudiating  the  act.  Cravens  v. 
Booth.  8  Tex.  243,  68  Am.  Dec.  112;  O'BrlOi 
T.  Hllbum,  9  Tex.  297;  Ryan  v.  Maxey,  48 
Tex.  192;  Johnson  ▼.  Bryan,  62  Tex.  62S; 
Conine's  Heirs  y.  Williams,  85  Tex.  499,  22  S. 
W.  399.  In  the  case  last  cited  the  court  says: 
"The  doctrine  of  an  estoppel  by  deed  Is  es- 
sentially different  from  that  of  an  estoppel 
In  pals,  and  Is  founded  upon  the  theory  that 
the  parties  have  contracted  upon  the  basis 
of  the  recited  facts."  The  recitals  in  the 
power  of  attorney  represented  that  Mrs. 
Stephens  was  a  single  woman,  and,  upon  the 
basis  of  that  recitation,  the  land  was  sold. 
By  that  recitation  she  perpetrated  a  fraud 
upon  her  vendee,  and  she  cannot  be  heard 
to  repudiate  it  after  she  enjoyed  the  fruits 
of  the  sala  This  disposes  of  her  cross-as- 
signment of  error. 
The  Judgment  is  affirmed. 


SAN  ANTONIO  ft  A.  P.   RT.  00.  T.  MC- 
MILLAN. 

(Oonrt   of   Civil   Appeals   of  Texas.    Nov.    14, 
190fi.    Rehearing  Denied  Dec.  19,  1906.) 

1.  AFFKAI.  —  RBVBHSIBI.E    Ekbob  —  Aboument 
OF  CotTNSEir- ijfPiiOFEB  Statxi«i»t»— WrrH- 

DKAWAI.. 

In  nn  action  for  death  caused  by  the  opera- 
tion of  a  railroad,  a  statement  by  counsel  In 
the  following  words:  "No  man  in  this  court 
itandR  higher  for  truth  and  veracity  than  Dr. 
F.  He  was  reared  In  this  county,  and  yon 
hiow  that  for  truth  and  veracity  his  reputa- 
tion is  above  reproach" — while  Improper,  was 
not  ground  for  reversal  where,  upon  objection 
made  thereto,  the  attorney  making  the  state- 
ment withdrew  the  same  and  asked  the  jury 
oot  to  consider  it,  and  where  the  preponderance 
of  the  evidence  in  the  matter  testified  to  by  the 
physician  and  affected  by  the  argument  was 
not  against  tiie  verdict. 

[Ed.  Note.— For  cases  in  point  see  Oent  Dig. 
m.  3,  Appeal  and  Error,  t  4135.] 

t  Savs— Appeal  to  Btiipatht  ox  PHKraoicK 

— Il»8Tin7C?n01IS— VSSDICT. 

In  an  action  for  death  caused  by  the 
operation  of  a  railroad,  counsel  for  plaintiff 
nid  In  argnment,  "It  seems  to  me  hard  enonsh 
for  the  widow  to  sit  here  and  see  these  people 
trylhg  to  rob  her  ont  of  what  Is  Justly  due 
h«r  for  her  husband's  death,  bnt  they  add  in- 
•nlt  to  injurv  by  making  her  listen  to  them 
liT  to  prove  now  many  umes  her  husband  had 
Men  nnder  the  influence  of  liquor.  I  repeat 
it  trying  to  rob  her,  and  I  do  not  retract 
it"  HeUi,  that  such  statement  was  not  ground 
lor  reversal  where  the  court  diarged  the  Jury 
tt  pay  no  attention  to  the  remarks,  and  where 


the  amount  of  the  verdict  did  not  indicate  that 
the  jury  were  Inflamed  or  actuated  by  prejudice 
or  sympathy. 

Appeal  from  District  Court,  Oolorado  Coun- 
ty ;  Mumford  Kermon,  Judge. 

Action  by  Ada  McMillan  against  the  San 
Antonio  &  Arkansas  Pass  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

S.  O.  Patton,  Foard,  Thompson  ft  Towo- 
send,  for  appellant  Brown,  Carothus  ft 
Brown,  for  appellee. 

JAMBS,  0.  J.  Appellee  sued  to  recover 
damages  for  the  death  of  her  husband,  al- 
leged to  have  been  caused  by  the  negligence 
of  defendant's  employes  In  control  of  the  en- 
gine after  her  husband's  peril  was  discover- 
ed by  them,  also  by  their  negligence  in  fall- 
ing to  keep  a  proper  lookout— that  the  place 
where  the  engine  struck  her  husband -was 
used  and  for  a  long  time  previous  had  been 
used  by  the  public  as  a  footpath— alleglns 
damages  In  the  sum  of  |25,000.  There  was  a 
verdict  in  her  favor  for  $3,500. 

As  appellant  states:  The  principal  issues 
on  the  trial  were  the  contention  of  appellant 
that  deceased  contributed  to  his  injury  and 
death  by  going  upon  the  track  at  a  late  and 
unusual  hour  of  the  night  and  sitting  down 
thereon,  either  In  a  drunken  stupor  or  a  help- 
less condition  of  sleep,  he  knowing  that  ap- 
pellant's train  was  due  to  pass  at  said  time, 
and  appellee's  contention  was  that  the  pub- 
lic and  notorious  use  of  appellant's  track  at 
said  point  constituted  deceased  a  licensee, 
that  appellant's  servants  failed  to  keep  a 
proper  lockout  for  persons  on  its  track,  and 
that  after  they  discovered  the  peril  of  de- 
ceased they  failed  to  use  the  means  In  their 
control  to  prevent  his  injury  by  sounding  the 
whistle,  ringing  the  bell,  and  stopping  the 
train  in  order  to  avoid  Injuring  him.  The 
court's  charge  submitted  the  case  upon  the 
following  issues:  (1)  Upon  the  issue  of  li- 
censee and  negligence  of  defendant  with  ref- 
erence to  such  a  i)erson.  (2)  Discovered  per- 
il.    (3)  Contributory  negligence  of  deceased. 

The  second  assignment  of  error  complains 
of  the  following  statement  by  piaintilTs  at- 
torney in  the  argument:  "Dr.  Fitzgerald  Is  a 
man  of  truth  and  veracity,  and  the  Jury  well 
know  the  fact"  The  above  language  might 
not  have  been  improper,  in  one  sense,  be- 
cause it  does  not  necessarily  imply  an  ap- 
peal to  the  Jury  to  consult  the  knowledge 
they  had  outside  of  the  impressions  received 
at  the  trial.  But  the  language  as  certified  In 
the  bill  of  exceptions  was:  "No  man  in  this 
court  stands  higher  for  truth  and  veracity 
than  Dr.  Howard  Fitzgerald.  He  was  reared 
in  this  county,  and  you  know  that  for  truth 
and  veracity  his  reputation  is  above  re- 
proach." This  was  improper.  It  appears, 
however,  that  upon  objection  to  it  counsel 
withdrew  the  statement,  and  asked  the  Jury 
to  not  consider  it    l%e  Jury  must  from  this 
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proceeding  have  nnderatood  tbat  tbe  argo- 
ment  was  an  Improper  one  for  them  to  act 
npon,  and  assuming,  as  we  must,  tbat  tbe 
Joiy  bad  intelligence,  It  Is  tbe  fair  and  natu- 
ral presumption  that  they  did  their  duty  and 
observed  the  request  In  view  of  this,  It 
ought  to  be  taken  tbat  they  were  not  Influ- 
enced by  the  argument,  unless  there  is  some 
reason  apparent  upon  the  record  for  conclud- 
ing otherwise.  Tbe  only  means  afforded  us 
for  arriving  at  a  conclusion  In  such  a  matter 
is  tbe  state  of  tbe  evidence ;  and  It  has  been 
held  tbat  unless  It  seems  to  be  that  tbe  pre- 
ponderance of  the  evidence,  in  the  matter  af- 
fected by  tbe  argument,  is  against  the  ver- 
dict. It  will  afford  no  valid  reason  for  rever- 
sal, even  In  cases  In  which  it  did  not  appear 
tbat  the  remarks  bad  been  formally  wlth- 
dravni.  Railway  v.  Irvine,  64  Tex.  635 ;  Mo 
Irfine  V.  Paschal,  74  Tex.  27,  11  a  W.  837. 
The  assignment  Is  not  briefed  by  appellant  In 
such  manner  as  to  give  as  tbe  assistance  that 
we  have  the  right  to  expect  of  counsel.  But 
we  are  able  to  gather  from  the  brief,  In  con- 
nection with  the  bill  of  exceptions,  that  the 
testimony  of  this  physician  was  against  de- 
fendant's theory  of  contributory  negligence 
of  deceased.  In  tending  circumstantially  to 
show  tbat  deceased  was  In  a  standing  posi- 
tion upon  tbe  track  when  strudc.  There  was 
other  evidence  by  circumstances  indicating 
this  fact,  and.  In  addition,  a  witness  testified 
that  the  engineer  himself  in  arriving  at  Eagle 
Lake  Just  after  the  occurrence  stated  that  de- 
ceased was  standing  on  the  track  when 
stru(^.  On  tbe  other  band,  tbls  engineer,  al- 
so tbe  fireman,  testified  tbat  deceased  was 
in  a  sitting  posture  on  the  track.  Appellantfs 
statement  under  tbls  assignment  is  tbat  the 
uncontradicted  evidence  showed  contributory 
negligence  on  tbe  part  of  deceased.  If  tbls 
were  so,  it  would  furnish  a  clearer  reason  for 
a  reversal  than  the  one  under  consideration. 
But  counsel  la  clearly  mistaken  In  saying  tbat 
the  testimony  of  contributory  negligence  was 
uncontradicted,  and  is  likewise  mistaken.  If 
contending  here  that  the  preponderance  of 
the  evidence,  as  above  outlined,  seems  to  be 
against  the  finding.  Without  the  testimony 
of  said  physician,  there  Is  ample  support  for 
tbe  verdict  Under  these  conditions  we  can- 
not say  tbat  the  record  offers  any  indication 
tbat  tiie  Jury  were  Influenced  by  tbe  argu- 
ment 

Tbe  third  complains  of  tbe  following  lan- 
guage of  counsel:  "It  seems  to  me  that  it 
is  hard  enough  for  tbe  widow  to  sit  here  and 
see  these  people  trying  to  rob  her  out  of  what 
Is  Justly  due  her  for  her  husband's  death ;  but 
they  add  Insult  to  Injury  by  making  her  listen 
to  tbem  trying  to  prove  bow  many  times 
her  husband  bad  been  under  tbe  influence  of 
liquor.  I  repeat  it  trying  to  rob  ber  and  I 
do  not  retract  it," — as  not  warranted  by  the 
evidence,  as  inflammatory,  and  calculated  to 
arouse  the  sympathy  and  prejudices  of  the 
Jury.    It  is  ■ometlmes  difficult  to  draw  the 


line  between  what  Is  pr(v>er  or  improper  ar- 
gument However,  taking  tbe  above  to  be 
outside  the  range  of  proper  argument  we  find 
tbe  court  charged  tbe  Jury  to  pay  no  attention 
to  the  remarks,  and  that  this  injunction  was 
evidently  observed.  The  amount  of  the  rtx- 
dlct  does  not  give  any  indication  that  tbe 
Jury  were  infiamed  or  actuated  by  prejudice 
or  sympathy.  Such  passions  would  naturally 
reflect  themselves  in  tbe  size  of  tbe  verdict, 
and  here  there  Is  no  complaint  whatever  by 
appelant  concerning  the  amount  of  damages 
awarded  Railway  v.  Brisenio,  82  a  W.  998, 
14  Tex.  Ct  Rep.  961. 

Appellant  briefs  the  fifth,  sixth,  eertalOi, 
and  eighth  asslgnmente  together,  and  under 
tbem  a  single  matter  is  presented  for  consid- 
eration, and  to  that  we  must  confine  our- 
selves. It  is:  "Tbe  issue  as  to  whether  or 
not  the  evidence  of  foot  travel  was  such  as 
would  constitute  a  foot  titiveler  on  its  road 
a  licensee,  or  as  to  whether  or  not  the  evi- 
dence showed  that  defendant's  servants  and 
agents  In  charge  of  tbe  train  at  time  of  acci- 
dent kept  a  proper  lookout  for  foot  travelers, 
were  not  material  when  tbe  uncontradicted 
evidence  showed  that  deceased  was  sitting  on 
appellant's  track  at  a  late  hour  of  tbe  night 
and  thereby  contributed  to  his  injury,  and  a 
charge  on  these  issues  was  misleading."  We 
find  that  the  fact  referred  to  was  not  the  un- 
contradicted evidence.  Hence  the  reason  for 
sustaining  these  assignments  fails. 

The  ninth  is  tbat  the  court  erred  In  tbe 
seventh  paragraph  of  tbe  charge  in  placing 
the  burden  on  defendant  to  show  that  after 
the  discovery  of  deceased's  presence  on  tbe 
track  Its  agents  used  every  reasonable  means, 
etc.,  to  avoid  inflicting  the  injury.  An  inspec- 
tion of  tbe  paragraph  will  show  that  the  bur- 
den was  not  so  placed. 

Tbe  eleventh  assignment  is  overruled,  be- 
cause the  requested  instruction  Ignored  and 
would  have  eliminated  the  Issue  of  discovered 
peril,  and  therefore  tbe  giving  of  it  would 
have  been  Improper. 

The  twelfth  is  tbat  the  verdict  was  against 
the  great  weight  and  preponderance  of  tbe 
testimony,  which  by  great  weight  and  pre- 
ix>nderance  showed  that  deceased  while  in  a 
state  of  intoxication,  and  with  bis  power  of 
avoiding  danger  largely  diminished,  went  up- 
on the  tracks  and  remained  there  at  a  late 
hour  of  tbe  night,  and  when  he  knew  that  de- 
fendant's passenger  train  was  due  to  pass,  and 
thereby  contributed  to  his  death.  We  find 
the  evidence  Is  not  In  tbe  condition  as  here 
contended  for.  The  witoesses  testified  in  par- 
son, and  where  tbe  preponderance  of  tbe  evi- 
dence lay  depended  largely  upon  what  testi- 
mony and  what  witnesses  the  Jury  considered 
credible  or  of  weight,  and  we  are  therefore 
unable  to  say  even  where  the  preponderance 
was,  and  certainly  cannot  say  that  tbe  de- 
cided preponderance  of  tbe  testimony  was 
contrary  to  tbe  finding.  Besides,  the  de- 
ceased might  have  been  clearly  guilty  of  con- 
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tributory  negligence  as  claimed,  and  yet  tbe 
verdict  ooold  stand  <m  the  lasne  of  discovered 
peril 

"nw  thirteenth  Is  that  the  ondlspnted  evi- 
dence shows  that  deceased  wait  npon  the 
track  and  sat  down  thereon,  with  his  head 
resting  on  his  hands,  at  a  late  hour  of  the 
night  and  at  a  time  when  he  knew  the  train 
was  doe  at  said  point,  and  In  sncb  position 
and  nnder  snch  circumstances  that  be  could 
not  or  did  not  hear  the  approaching  train, 
and  In  such  a  position  that  the  opportunity 
and  facility  of  the  agents  of  defendant  for 
seeing  and  avoiding  Injuring  him  were  dimin- 
ished, and  that  he  thereby  contributed  to  his 
death;  and  tbe  uncontradicted  evidence  fur- 
ther showed  that  defendant's  agents  In  charge 
of  tbe  train  after  the  discovery  of  deceased's 
peril  used  every  reasonable  effort  and  means 
In  tbelr  power  to  avoid  bis  Injury. 

An  examination  of  tbe  testimony  shows  us 
that  tbe  testimony  on  the  above  subject  was 
not  nndl^)uted  or  uncontradicted,  as  is 
claimed. 

Affirmed. 


INTBBNATIONAL  &  G.  N.  R.  OO.  v.  CEU8B- 
TURNEIR. 

(Orart  of  Civil  Appeals  of  Texas.     Nov.  14^ 
1906.    Rehearing  Denied  Dec.  19,  190d.) 

L  APPEAI.    —    RUMNOS    ON    BXOEPIIOIIS    TO 
PLEADIHOS— RSVEBSIBI.K  E&BOB. 

Where,  In  an  action  for  injuries  to  a 
puaenger  <m  a  freight  train  while  alighting 
therefrom,  tbe  court  submitted  to  the  jury  as 
(Tonnd  of  negligence  the  failure  of  the  employes 
operating  the  train  to  warn  the  passenger  of 
the  dangerous  location  of  its  car  at  the  time  of 
the  accident,  the  refusal  to  sustain  an  exception 
to  the  part  of  the  petition  alleging  that  the  car- 
rier was  negligent  in  not  having  its  caboose  sup- 
plied with  a  water-closet  was  not  reversible 
•rror. 

2.  CaBBIKBS— INJUBT    TO   Pabsbhocb— Nkou- 
OENCE— E<VIDENCB. 

In  an  action  for  Injuries  to  passenger  on 
t  freight  train  while  attempting  to  alight  to 
reqwnd  to  a  call  of  nature,  the  absence  of  a 
water«Ioaet  In  the  caboose  may  be  considered, 
in  passing  on  the  question  whether  the  em- 
jlojta  in  charge  of  the  train  were  bound  to 
know  that  the  passenger  would  be  likely  to  leave 
tbe  car  at  stops,  and  would  be  negligent  if  they 
ttUed  to  warn  him  of  the  dangerous  jXMition  of 
the  car  at  stops. 

3.  Samx. 

In  an  action  for  injuries  to  a  passenger  on 
t  freight  train,  while  alighting  therefrom,  at 
t  place  where  the  train  stopped  to  respond  to 
a  call  of  nature,  the  act  of  tlie  Ivakeman  in 
loing  out  of  the  car  for  a  like  purpose  im- 
mediately before  tbe  passenger  attempted  to 
alight  was  properly  considered  on  the  question 
of  doe  care  by  the  passenger  in  leaving  the  car 
tt  the  time  he  did,  and  on  the  qnestion  as  to 
vbether  It  was  the  duty  of  the  carrier  to 
intidpate  that  be  might  leave  the  car  and  to 
warn  Um  of  tbe  danger  in  so  doing. 
4.  Tbiai.  —  Instbuctions  —  RsrusAi.   o»   In- 

(nucnONB  COVXBED  BT  THE  CHABOE  GIVEN. 

Where  the  court  gave  a  proper  charge  on 
a  nbject  to  which  a  special  charge  related,  it 
*U  not  error  to  refuse  the  special  charge. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Di^ 
W.  46,  Trial,  U  651-6B8.] 


5.  Cabbiebs— iNjxnrr  to  Pabsenoebs— Ques- 
tion FOB  JUBT. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger on  a  freight  train  while  attempting  to 
alight  tiom  the  caboose  at  a  place  where  the 
train  stopped,  the  evidence  was  conflicting  on 
the  issue  whether  the  stopping  of  the  train  with 
the  caboose  on  a  trestle  was  necessary  in  the 
operation  of  the  train  and  therefore  a  risk  in- 
cident to  travel  thereon,  the  issue  was  for  the 
Jury. 

[Eid.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  9,  Carriers,  H  1315,  1318.] 

8.  APPBAIi— lNBTBn(7noNB— Habui,ebb  Bbbob. 
Where,  in  an  action  for  injuries  to  a  pas- 
senger on  a  freight  train  while  attempting  to 
ali^t  from  the  caboose  at  a  place  where  the 
tram  stopped,  the  jury  were  authorized  to  base 
a  recovery  solely  on  the  failure  of  the  employes 
In  charge  of  the  train  to  warn  the  passenger 
of  tbe  danger  of  attempting  to  alight  the  refusal 
to  charge  on  the  issue  of  negligence  of  the  car- 
rier in  stopping  the  train  at  the  place  it  did, 
with  the  caboose  on  a  trestle,  was  not  prejudicial 
to  the  carrier. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  S,  Appeal  and  Error,  i  4229.] 

7.  Cabbiebs— €abbiaoe  or  Pasbbnoebs— Cabs 

REQinBBD. 

The  fact  that  It  was  customary  for  the 
employes  of  a  carrier,  in  the  operation  of  its 
freight  trains,  to  act  as  was  done  at  the  time 
a  passenger  on  a  freight  train  was  injured  did 
not  relieve  the  carrier  of  the  duty  of  exercising 
the  degree  of  care  Imposed  on  it  by  law,  under 
the  circumstances  existing  at  that  time. 

8.  Tbial  —  iNBTBtronoNS  —  Detinitioh    of 
Tebms. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger on  a  freight  train,  the  court,  at  the  re- 
quest of  the  carrier,  gave  an  instruction  relat- 
ing_  to  risks  assumed  by  passengers  on  freight 
trains,  which  contained  the  expression  "in  a 
proper  manner,"  it  was  not  error  to  give  a 
special  charge  requested  by  the  passenger  cor- 
rectly explaining  the  meaning  of  tiie  expression. 
[EJd.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  46,  Trial,  (  489.] 

9.  Same— Appuoabilitt  to  Evidence. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger on  a  freight  train,  the  evidence  showed 
that  at  and  prior  to  the  accident  both  the  con- 
ductor and  the  rear  brakeman  were  In  and 
about  the  caboose  and  apparently  engaged  to- 
gether in  the  operation  of  the  train,  the  use  of 
the  word  "employes"  Instead  of  the  word  "em- 
ploye" in  the  charge  embodying  a  correct  prin- 
ciple of  law  as  applied  to  the  case  was  not 
erroneous. 

[Ed.  Note.— For  cases  in  iwlnt  see  Cent  Dig. 
vol.  46,  Trial,  (8  606-612.] 

10.  Damages— Pebsonal  Injtjbt— Peouniabt 
Losses— Pleadings— SuTFiciENCT. 

A  petition  in  an  action  for  personal  Injury 
which  alleges  the  facts,  showing  the  injury 
and  the  extent  thereof,  and  which  avers  that 

ElaintiS's  earning  capacity  had  been  diminished 
y  reason  of  the  injury,  and  which  states  the 
amount  of  damages  sustained  by  reason  there- 
of, is  sufficient  to  authprise  a  recovery  for  loss 
of  earning  capacity  witbout  alleging  the  amounts 
plaintiff  could  earn  before  and  after  the  injury. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  i  410.] 

11.  Same— EviDENCD— SxnmcixNOT. 

Where,  in  aa  action  tor  personal  Injuries, 
the  evidence'  showed  the  physical  condition  of 
plaintiff  prior  to  the  injuries,  the  character  and 
nature  of  his  business,  and  his  capacity  to 
perform  the  duties  thereof,  the  character  and 
extent  of  the  injuries  and  their  effect  on  his 
capacity  to  perform  the  duties  of  his  business. 
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rMoItlng  In  fflmlnisUng  neb  cajiacitr  and  the 
extent  of  auch  diminntion,  the  jury  were  au- 
thorised to  award  damaxea  for  diminished  capac- 
ity to  earn  money. 

[Bd.  Note. — ^For  cases  in  point,  •••  Cent  Dis. 
roL  IB,  Damacea,  S  600.] 

Appeal  from  District  Court,  Haya  Oonn- 
ty;  L.  W.  Moore,  Judge. 

Action  by  J.  W.  Onuetomer  against  the 
International  &  Great  Nortbem  Railroad 
Company.  From  a  judgment  for  plalntUt, 
defendant  appeals.    Affirmed. 

S.  R.  Fisher,  J.  H.  Tallichet,  S.  W.  Fisher, 
N.  A.  Stedman,  and  John  M.  King,  tot  appel- 
lant   Will  O.  Barber,  for  aK>ellee. 

EIDSON,  J.  This  was  a  suit  by  appellee 
against  appellant  to  recover  damagres  alleged 
to  have  been  sustained  by  him  on  or  about 
February  22,  1903,  while  trayellng  in  the 
caboose  of  one  of  defmdant's  freight  trains 
in  charge  of  live  stock  being  transported  on 
said  train.  There  was  a  trial  before  a  jury 
which  resulted  in  a  verdict  and  Judgment  for 
appellee  In  the  sum  of  $3,100. 

Appellant's  assignments  of  error  from  one 
to  six  Inclusive  complain  of  the  action  of 
the  court  below  in  overruling  its  g«ieral  de- 
murrer and  certain  si)eclal  ezcepUonB  to  ap- 
pellee's petition.  The  petition  In  this  case 
is  practically  the  same  as  that  passed  upon 
and  held  by  ns  not  to  be  subject  to  general 
demurrer  In  the  case  of  Cmsetumer  v.  Rail- 
way Co.  (Tex.  Civ.  App.)  86  S.  W.  778,  and. 
In  our  opinion,  no  sufficient  reasons  have 
been  advanced  by  appellant  requiring  us  to 
reverse  that  holding. 

The  court  below  only  submitted  to  the 
Jury,  as  ground  of  negligence  on  the  part  of 
the  employes  of  appellant  operating  its  train, 
their  alleged  failure  to  notify  or  warn  ap- 
pellee of  the  dangerous  location  of  its  car 
at  the  time  of  the  accident ;  hence  there  was 
no  reversible  error  in  its  refusal  to  sustain 
api>ellant'B  special  exception  to  the  part  of 
appellee's  petition  alleging  that  appellant  was 
negligent  In  not  having  Its  caboose  supplied 
with  a  water-closet,  and  besides,  In  our  opin- 
ion the  absence  of  a  closet  might  properly  be 
considered  by  the  jury  in  passing,  upon  the 
question  of  whether  appellant's  employes 
were  bound  to  know  that  appellee  would  be 
likely  to  leave  the  car  at  stops  for  the  pur- 
pose of  attending  the  calls  of  nature,  and,  In 
C(»)Bequence  thereof,  would  be  negligent  If 
they  failed  to  warn  him  of  the  dangerous 
position  of  the  car  at  stops  or  stations. 

The  action  of  the  conrt  below  In  overruling 
appellant's  second  special  exception  to  appel- 
lee's petition  was  not  erroneous  because  the 
question  as  to  whether  appellant  was  negli- 
gent in  stopping  the  caboose  on  the  trestle 
was  not  submitted  to  the  jury. 

Appellant's  fourth  and  fifth  nssignments 
of  error  are  overruled.  As  already  stated, 
wo  think  the  petition  clearly  and  specifically 
alleges  facts  sufficient  to  show  It  to  have 
been  the  duty  of  appellant  to  warn  appellee 


of  the  dangerooa  position  of  the  car  when  it 
stopped  and  before  the  accident  occnrred. 

Appellant's  seventh  special  excQE>tlon  wag 
properly  overruled  by  the  conrt  The  acts  of 
the  brakeman  In  going  out  of  the  car  im- 
mediately before  appellee  attempted  to  leave 
same,  being  manifestly  for  a  like  purpose  as 
that  of  appellee,  were  proper  to  be  con- 
sidered by  the  jury  on  the  question  of  doe 
care  by  appellee  in  going  out  of  the  car  at 
Hm  time  he  did,  and  also  upon  the  qaes- 
tlon  aa  to  whether  it  was  the  duty  of  appel- 
lant to  anticipate  that  appellee  might  leave 
the  car  for  the  same  purpose  as  the  brake- 
man,  and  to  warn  him  (appellee)  of  the  dan- 
ger in  doing  so.  Without  entering  Into  a 
detailed  discussion  of  the  facts  in  the  caae 
as  shown  by  the  record,  we  are  of  oplDlon 
that  they  are  sufficient  to  warrant  the  Jnry 
in  finding  the  appellant  guilty  of  negligence 
in  not  notifying  or  warning  appellee  of  tlie 
danger  in  attempting  to  leave  the  car  at  the 
time  he  attempted  to  do  so,  and  that  gnch 
negligence  was  the  proximate  cause  of  appd- 
lee's  injuries,  and  that  such  injuries  were  not 
the  result  of  dangers  ordinarily  incident  to 
travel  by  freight  trains.  And  the  testimony 
also  justified  the  jury  In  finding  that  appel- 
lee was  not  guilty  of  contribntory  negligence 
in  any  of  the  respects  alleged  by  appellant 
in  its  answer;  and  hence  we  overrule  aM»l- 
lant's  assignments  of  error  from  the  seventh 
to  the  eleventh  inclusive. 

The  <!ourt  properly  refused  to  give  to  the 
Jury  appellant's  special  Instruction  No.  8.  as 
it  was  upon  the  weight  of  the  testimony;  and 
further,  the  conrt  gave  to  the  Jury  a  proper 
charge  upon  the  subject  to  which  this  special 
charge  related,  in  view  of  the  pleadings  and 
evidence  in  the  case. 

Appellant's  thirteenth  assignment  of  error 
is  overruled.  Its  requested  special  charge 
No.  4  should  not  have  been  given,  because 
same  Is  upon  the  weight  of  the  testimony, 
it  being  a  question  of  fact  as  to  whether  the 
stopping  of  the  train  with  the  caboose  on  the 
trestle  was  necessary  in  the  operation  of  the 
train,  and  consequently,  a  risk  ordinarily  In- 
cident to  travel  on  such  train,  upon  which 
there  was  a  conflict  of  evidence ;  and  besides, 
the  refusal  of  such  charge  was  not  prejadldal 
to  appellant  as  the  Jury,  under  the  charge 
given  them,  were  not  authorized  to  base  a  re- 
covery for  appellee  upon  the  negligee  of 
appellant  In  stopping  the  caboose  on  the 
trestle,  but  were  authorized  to  base  a  re- 
covery solely  upon  Its  failure  to  warn  ap- 
pellee of  the  danger  of  attempting  to  leave 
the  train  on  the  occasion  in  question,  if  they 
found  such  failure  to  constitute  negligence. 

Appellant's  fourteenth,  fifteenth,  and  six- 
teenth assignments  of  error  are  not  well  tak- 
en. The  fact  that  It  was  usual  and  ens- 
tomary  for  appellant's  employes,  in  the  opera- 
tion of  its  freight  trains,  to  act  as  was  done 
on  the  occasion  In  question,  would  not  relieve 
it  of  the  duty  to  exercise  the  degree  of  care 
Imposed  upon  it  by  law  under  the  clrciua- 
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existing  at  the  time.  The  gpedai 
dUMTEM  Nob.  5  and  6,  asked  by  appellant  and 
refaxHd  by  the  court,  announce  the  affinnatlTC 
of  ^lie  aboTo  proposition,  and  hence  wen 
px«»x»«rly  refused.  Railway  v.  Irvine,  64 
rreic  684;  RaUway  ▼.  Ivy,  71  Tex.  415,  9  S. 
W.  346.  1  L.  R.  A  SOO,  10  Am.  St.  Rep.  758; 
^talltray  t.  Horst,  98  U.  S.  291,  23  L.  Ed. 
880^     And  the  first  paragraph  of  the  conrf  s 

If— »•"  chaise  to  the  jury  embodied  a  correct 
prlxxciple  of  law  as  applied  to  the  ideadinga 

«LXxd  evidence  in  this  case.    Railway  v.  Hal- 

loren,  68  Tex.  46,  37  Am.  Dec.  744;  Railway 

•w.   ^Weldi,  86  Tex.  208,  24  S.  W.  890,  40  Am. 

8t.     Rep.  829;  Railway  v.  Clark   (Tex.  Civ. 

App.)  81  8.  W.  821;  Railway  v.  Omol,  144  III. 

281 ;  Williams  t.  Railway  (Wash.)  80  Pac. 

iioa 

OTbe  court  did  not  err  in  giving  to  the  Jury 
special  charge  No.  2,  requested  by  the  ap- 
pellee, as  such  charge  correctly  explained  to 
tlie  Jnry  what  was  meant  by  the  expres- 
sion "in  a  proper  manner,"  used  In  the  spe- 
cial charge  given  the  Jury  at  the  request  of 
appellant,  relating  to  risks  assumed  by  pas- 
sengers on  freight  trains. 

The  paragraiA  of  the  general  charge  of  the 
court   below,  complained  of  In   appellant's 
ei^teenth  assignment  of  error,  embodied  a 
correct  principle  of  law  as  applied  to  the 
pleadings  and  evidence  In  this  case;  and  the 
use  of  "employte"  In  this  paragraph,  instead 
of  "employfi,"  was  warranted,  as  the  evidence 
showed  tiiat,  at  and  prior  to  the  accident, 
both  the  conductor  and  the  rear  bnkeman 
woe  In  and  about  the  caboose,  and  apparent- 
ly engaged  together  In  the  operation  of  the 
train. 

Appellant's  nineteenth  and  twentieth  as- 
signments of  error  are  overruled.    We  do 
not  think  appellant's  twelfth  special  instruc- 
tion a  correct  presentation  of  the  law  as  ap- 
plicable to  the  facts  in  this  case.    It  assumes 
that  appellee's  injuries  were  the  result  of  his 
own  negligence,  and  the  language  employed 
In  the  Instruction  is  somewhat  confused  and 
not  entirely  Intelligible,  and  further,  in  our 
opinion,  the  main  charge  of  the  court.  In  con- 
nection with  special  charges  given  at  the  re- 
qaest  of  appellant,  properly,  fnlly,  and  clear- 
Yj  Instrncted  the  Jnry  on  the  question  of  con- 
tributory negligence  as  raised  in  this  case 
by  the  pleadings  and  evidence. ' 

There  was  no  error  in  the  third  paragrai^ 
•1  the  conrf s  diarge.    It  properly  submitted 
to  the  ]ary  the  Issue  of  fact  as  to  whether 
the  appellee  was,  under  all  the  surrounding 
dtcnmstances  in   evidence,  guilty  of  negil- 
(eoce  In  alighting  from  the  train  at  the  time 
te  wu  Injured,  or  acted  in  doing  so  as  a 
man  ot  ordinary  prudence  would  have  acted 
under  the  lame  or  similar  drcumstances. 
Appellant  could  not  have  been  In  any  man- 
on  ptelwllced  by  tbe  seventh  paragraph  of 
tlie  conrt'a  charge,  as  the  Jury,  In  view  of 
other  parta  of  the  charge  in  connection  with 
tlili  paragraph,  oould  not  in  any  event  have 
tomid  in  tayor  a£  appellee  upon  the  ground 


that  appellant  was  negligent  In  not  supplying 
Its  caboose  with  a  water-closet 

Fw  the  reasons  alroady  stated,  we  over- 
role  appellant's  twenty-third  assignment  of 
error.  The  court  below  did  not  err  in  over- 
ruling appellant's  eighth  special  exception  t» 
appellee's  petition.  It  was  not  necessary 
for  appellee  to  allege  In  his  petition  the 
amounts  he  could  earn  before  and  after  he 
received  his  Injuries.  It  was  sufflcioit  to 
allege  the  facts  showing  his  injuries,  and 
the  extent  thereof,  and  that  his  earning  ca- 
pacity had  been  diminished  by  reason  of  such 
injuries,  with  an  allegation  of  the  amount  of 
damages  he  had  sustained  by  reason  of  such 
injnries,  and  the  proof  on  the  trial  would 
furnish  the  Jury  with  sufficient  data  upon 
which  to  base  their  verdict 

There  was  no  error  in  the  charge  of  the 
court  below  on  the  measure  of  damages.    The 
language  of  the  charge  is  such  that  the  Jury 
could  not  have  Included,  in  the  amount  of 
damages  found  on  account  of  diminished  or 
Impaired  capacity  to  earn  money,  the  value 
of  time  already  lost    There  was  ample  tes- 
timony to  authorize  the  jnry  to  award  to  ap- 
pellee damages  for  diminished  capacity  to 
labor  and  earn  money.    The  testimony  show- 
ed the  physical  condition  of  appellee  prior  to 
receiving  the  injuries,  the  character  and  na- 
ture of  his  business,  and  his  capacity  to  per- 
form the  duties  thereof,  the  character  and 
extent  of  the  injuries  received  by  him,  and 
their  effect  upon  his  capacity  to  perform  the 
duties  of  his  business,  resulting  In  dlmlnlsb- 
ing  such  capacity  and  the  extent  of  such  dim- 
inution.    This  testimony    was   sufficient  tO' 
Justify  the  Jury  In  making  the  finding  com' 
plained  of,  especially  as  the  character  an^ 
nature  of  the  business  of  appellee  was  socl* 
as  not  to  admit  of  direct  proof  of  the  valu*" 
of  his  services  before  and  after  his  alleged 
Injuries.    Railway  v.  Lacy    (Tex.  Sup.)    2* 
S;  W.  271 ;  Railway  v.  Vance  (Tex.  CSv.  App.> 
41  S.  W.  171. 

Appellant's  twenty-seventh  assignment   of 
error  is  too  general  to  require  consideratloxn 
by  us,  bat  we  are  of  opinion  that  the  amoun.'fc 
of  the  verdict  of  the  jury  Is  amply  sustalneA 
by  the  evidence. 

The   Judgment   of    the   court  below   is    VkX.— 
finned. 


DAIiliAS,  a  «k  &  W.  RT.  OO.  v.  LANQS'ToiST. 
(Court  of  CHvil  Appeals  of  Texas.    Dec  1,  "IftOQ  \ 

1.    EVIDKMCT— SpCH-AB^  ^^^^   ^"^     "^^^-^^SA-O 


TIOMS VAI.TTK   OF    PBOFIBTT. 


Where,  in  an  accion  againat  a  raW-ronA    • 
injuries    to    proper^    from   the   use    ot     »i      ■,,**' 
of  railroad,  depot  and  catUe  pens  lu  tki^  Jr  .^«i 
of  the  property,  a  witness  for  the  coixvT>aJ'J-^«-Tx\t 
-   -    -        -       -         -  -  -^-  '-   «-v_  *•^vl■v   t^iat 


dence  that,  three  years  before,  atto\i>5^»^JiT,  « 
quired  the  witness'  P«>per»  Ina  t^«t^  .^«^4 
flie  same  waa  valued  at  ♦Aio*J  ot-  ^V.  »tv  ■w^ 
too  remote  to  show  the  value  ot  v-^*»"S(Qft 
the    year     the     road   was    conatac-Q^    ^^    -utoi 
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•baenca  of  evidence  of  the  conditiona  ■orroundine 
the  property  three  years  before. 

[Ed.  Note. — For  caaes  In  point,  aee  Cent.  Dig. 
vol.  20,  Evidence,  8{  416-423.] 

2.  Tbial  — iNSTBUonons  — Wkiost  or  Eri- 

DSNCB. 

In  an  action  agalnat  a  railroad  for  injuries 
to  property  in  consequence  of  the  use  of  a  line 
of  road,  depot  and  stock  pens  in  the  vicinity 
of  the  property,  an  instraction  that  if  tlie 
company  withont  the  conaent  of  plaintiff,  osed 
the  road,  depot  and  stock  pens  near  plaintiffs 
property,  and  the  company  reduced  the  market 
value  of  the  property,  as  alleged  in  the  petition 
and  shown  by  me  evidence,  the  company  was 
responsible  therefor,  was  erroneous  as  a  charge 
on   the   weight  of   the  evidence. 

3.  Sauk. 

An  instruction,  in  an  action  against  a  rail- 
way company  for  injuries  in  consequence  of  the 
use  of  a  line  of  road,  depot  and  stock  pens  in 
the  vicinity  of  the  property,  that  if  the  prop- 
erty had  bieen  injured,  ^'as  claimed  in  *  ♦  * 
peatimi  and  sustained  by  the  evidence,"  the 
measure  of  damages  was  the  actual  loss  sustain- 
ed to  bo  determined  bv  ascertaining  the  market 
value  of  the  propertv  before  the  injury  and  fair 
market  value  Immediately  thereafter,  and  that 
the  difference  in  the  amounts  should  be  the 
verdict,  was  open  to  the  criticism  in  that  it 
might  M  construed  as  charging  the  jury  that 
the  proper^  luid  t>een  injured  by  the  acts  of  the 
company. 

4.  Sakk— Opihtor  ov  Judoe  as  to  Facts. 

An  instruction,  in  an  action  against  a  rail- 
way company  for  injuries  to  property  In  con- 
sequence of  the  use  of  a  line  of  road  and  depot 
and  stock  i>ens  in  the  vicinity  of  the  property, 
that  if  the  property  had  I>een  injured  by  the 
acts  of  the  company,  the  measure  of  damaf^s 
was  the  actual  loss,  determined  by  ascertaining 
the  market  value  of  the  property  immediately 
before  and  immediately  after  the  injury,  and 
that  the  jury  should  consider  all  the  evidence 
relating  to  the  use  of  the  property  when  the 
company  built  and  operated  its  line,  depot  and 
stock  pens  and  all  the  surroundings,  was  objec- 
tionable as  leading  the  jury  to  infer  that,  in 
the  pinion  of  the  court,  the  property  was  in- 
jnrioiuly  affected  by  the  construction  of  the  line, 
depot  and  pens. 

5.  BAiLBOADi)— Injuries  raoM  MAinrxifAiiOB 
or  Road— Measttbe  or  Damages. 

Where,  in  an  action  against  a  railway  cmq- 
paoy  for  injuries  to  property  in  consequence  of 
the  construction  and  maintenance  of  a  line  of 
road,  depot  and  stock  pens  in  the  vicinity  of  the 
prtqterty,  the  issue  was  whether  the  construction 
of  the  line,  depot  and  pens  depreciated  the 
market  value  <^  tite  property,  an  instruction  that 
the  jury  must  not  consider  the  benefits  to  the 
property  which  plaintiff  might  receive  in  com- 
mon with  the  community  generally  in  determin- 
ing the  amount  of  damages,  was  proper,  for 
if  the  property  was  si>ecially  benefited  by  the 
construction  of  the  line,  depot  and  pens  and 
the  operation  of  trains  on  the  line,  the  jury 
should  take  the  same  into  consideration  in  de- 
termining the  damages. 

Appeal  from  District  Court,  Johnson  Conn- 
ty;   O.  Ij.  Lockett,  Judge. 

Action  by  Jim  Langston  against  the  Dal- 
las, Cleburne  &  Southwestern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed    and   remanded. 

This  salt  was  filed  by  the  appellee  against 
the  appellant  in  the  district  conrt  of  John- 
son county,  seeking  to  recover  damages  for 
alleged  injury  to  certain  property  owned  by 
appellee  In  the  city  of  Cleburne,  consisting, 
in  part,  of  his  homestead,  by  the  construc- 


tion and  operation  by  the  appellant  of  its 
line  of  railway  and  pens  for  loading  cattle 
In  the  vicinity  of  said  property.  On  a  trial 
before  a  jury  at  the  October  term,  1905,  of 
said  court,  judgment  was  rendered  in  favor 
of  the  appellee  for  $450  and  costs.  Motioa 
for  new  trial  was  duly  filed  by  appelant, 
and  overruled  on  November  6,  1906.  Proper 
exception  was  reserved  by  appellant,  notice 
of  appeal  given,-  and  appeal  perfected.  !%• 
property  of  the  appdlee  fronted  on  East 
street,  and  ran  tiack  to  an  alley  in  the  rear. 
On  the  west  side  of  the  property,  frontins 
west  on  Bast  street,  was  appellant's  bome^ 
a  two-story  frame  house  of  six  rooms;  and 
on  the  rear  of  the  lot,  facing  the  alley  was 
a  small  two-room  house  occupied  by  a  ne- 
gro tenant  In  1902  the  appellant  construct- 
ed a  Une  of  railway  about  10  miles  In 
length  from  Bgan  to  Cleburne,  the  main  line 
of  which  crossed  Buffalo  creek  In  Clebume, 
east  of  appellee's  property,  and  running  in 
a  northwesterly  direction  crossed  the  alley 
in  the  rear  of  appellee's  property  near  the 
northeast  comer  of  same,  running  into  Bast 
street  where  it  crossed  Chambers  street,  th« 
first  street  north  of  appellee's  property. 
From  the  main  line,  a  spar  track  branched 
off  just  north  of  Chambers  street,  and  ran 
south  along  the  west  side  of  Bast  street  to 
a  point  about  opposite  the  north  line  of  a 
lot  about  45  feet  north  of  appellee's  prop, 
wty.  The  appellant's  depot  was  located  at 
the  corner  of  Chambers  and  Bast  streets, 
about  200  feet  north  of  appellee^a  property, 
and  across  the  alley  in  the  rear  of  appellee's 
property,  and  about  SO  feet  therefrom,  appel- 
lant had  erected  a  pen  which  was  used  by 
it  for  loading  and  unloading  shipped  cattle 
on  its  trains.  The  spur  track  on  Bast  street 
was  used  for  storing  cars  for  the  purpose  of 
loading  and  unloading,  occupying  about  one- 
third  of  East  street,  on  the  western  side. 
Immediately  west  of  Bast  street,  are  located 
the  tracks  and  depot  grounds  of  the  Santa 
F6  Railway,  along  which  trains  of  that  com- 
pany are  constantly  passing.  No  part  of 
appellant's  track  ran  In  front  of  appellee's 
property.  The  appellant  pleaded  a  general 
denial;  that  the  value  of  appellee's  property 
was  enhanced  by  the  construction  of  its 
line  of  railway  and  the  location  of  its  d^wt; 
that  the  damage  to  appellee.  If  any,  was 
caused  by  the  location  of  his  property  In 
such  close  proximity  to  the  Santa  F6  Rail- 
way, the  plant  of  the  Farmers'  Ootton  Oil 
Company,  the  fiourlng  mill  of  Anderson 
Bros.,  and  the  track  of  the  Trinity  &  Braxot 
Valley  Bailway  Company,  all  of  which  are 
alleged  to  have  contributed  to  any  injury  to 
appellee's  pn^erty,  and  also  that  by  reason 
of  representations  made  to  apptilee^s  npn- 
sentatives  prior  to  the  construction  of  Its 
road  appellee  was  estopped  from  recovering 
damages  by  reason  of  such  construction. 

Ramsey  &  Odell,  for  appellant    Walker 
&  Baker,  for  appellee. 
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BOOKHOUT,  J.  (after  stating  the  facta). 
1.  It  la  contended  tbat  the  conrt  erred  In 
permitting  the  plaintiff  to  prove  by  the  wlt- 
aeaa.  Joiner,  over  the  objection  of  defend- 
ant, tbat  the  Chase  property  on  East  Hen- 
derson atreet  waa  sold  In  1890  for  $2,7B0  or 
$230Ql  The  Ohaae  property  waa  located  on 
the  comer  of  Bast  and  Shaffer  streets,  abont 
200  feet  aonth  of  aiq>ellanf  a  property,  there 
behig  two  lota  about  100  feet  wide  each  be- 
tween. There  were  two  houses  on  the  Chase 
lot,  wblch  were  used  for  rental  pnrposes. 
Tlie  lot  on  which  these  houses  were  located 
Is  a  comer  lot,  while  the  appellee's  lot  Is 
an  inalde  one  After  the  witness,  Chase, 
had  testlfled  for  the  appellant  that  be  bought 
this  property  In  1902,  the  year  the  appel- 
lanfi  road  was  constructed,  and  bad  testl- 
fled on  cross-examination,  without  objection, 
that  he  paid  $1,000  for  the  property  at  that 
time,  appellee  sought  to  prove  by  the  wit- 
ness. Joiner,  that  in  1899  one  Brewer  bad 
acquired  this  property  In  a  trade  with  Char- 
ley McCothan  for  other  land.  In  which  this 
proporty  waa  valued  at  $2,750  or  $2,800. 
To  this  testimony  appellant  objected,  because 
it  was  too  remote  and  Immaterial,  which 
objection  waa  overruled  by  the  court,  and  the 
testlmoay  admitted.  It  Is  not  shown  wliat 
the  conditions  surrounding  the  property  were 
in  1890,  as  affecting  the  value  of  tlie  lot. 
What  the  lot  was  put  in  at  In  a  trade  three 
years  before  the  purcliase  by  Chase,  In  our 
(pinion,  is  too  remote  to  show  its  value  in 
1902. 

2.  In  the  second  paragraph  of  the  charge 
the  court  Instructed  the  jury  as  follows: 
"^f,  from  the  preponderance  of  the  evidence 
In  this  case,  you  believe  that  the  defendant 
CMnpany,  vrltbout  the  consent  and  authority 
from  tile  plaintiff,  Jim  Langaton,  built  and 
oonatmcted  Ita  trac^,  and  runs  its  trains  m 
Bast  street  and  across  Chambers  street,  in 
the  town  of  Cleburne,  Tex.,  and  near  to  his 
IKoperty  and  established  Its  depot  nearby, 
and  constmcted  and  used  certain  stock  pens 
In  the  rear  or  nearby  plaintUTs  property, 
and  that  said  defendant  depreciated  and  re- 
duced the  market  value  of  the  plalntlfTa 
property  at  the  time  and  in  the  manner  al- 
leged In  petition,  and  as  shown  by  the  evi- 
dence, then  the  defendant  company  would  be 
Teqx»sible  therefor,  and  you  will  find  for 
tbe  plaintiff."  This  charge  tells  the  Jury, 
Ihat  said  defendant  depreciated  and  re- 
dneed  the  market  value  of  plaintiff's  property 
at  tbe  time  and  in  the  manner  alleged  In  tbe 
petition,  as  shown  by  tbe  evidence."  Wheth- 
er tbe  defendant  had,  by  tbe  building  of  its 
railroad  and  stock  pens,  so  depreciated  plain- 
tUTs property  was  the  very  question  at  Issue, 
and  to  charge  the  Jury  tbat  defendant  de- 
preciated and  reduced  the  market  value  of 
plaintUTs  property,  as  shown  by  the  evi- 
dence, was  a  charge  on  the  weight  of  evi- 
dence, and  was  error. 

3.  Error  la  aasigned  to  the  fourth  para- 
graph of  tbe  diarge  which  reads:    "If  you 


find  from  the  evidence  under  the  diarges 
herein  given  you  tbat  plaintiff's  property 
has  been  injured  by  tbe  acta  of  the  defendant 
company,  as  claimed  In  plaintiff's  petitl<m 
and  sustained  by  Ibe  evldoioe,  then  you  are 
instructed  that  the  measure  of  damages  or 
compenaatlon  is  for  the  aotnal  loss,  If  any, 
sustained  by  the  plaintiff,  you  will  find  that 
by  ascertaining  the  fair  market  value  for 
cash  of  plaintiff's  said  property  immediately 
before  the  injury  complained  of,  and  tbe 
fair  market  value  for  cash  immediately  after 
the  Injury,  if  there  was  any,  and  the  dif- 
ference in  these  two  amounts  should  be  yonr 
verdict,  if  you  find  for  plaintiff,  and  yon 
will  consider  all  the  evidence  relating  to  the 
nse  of  plalntifTs  property  when  defendant 
company  built  and  operated  its  tracks  and 
ran  its  trains,  built  its  depot,  and  construct- 
,ed  its  stock  pena,  and  all  the  surroundings 
at  that  time  aa  shown  by  the  evidence  as 
it  might  be  affected  Injuriously  thereby,  as 
well  as  all  other  evidence  affecting  the 
market  value  thereof;  but  In  estimating  the 
amount  of  damages,  if  any  has  been  shown 
by  the  plaintiff,  you  must  not  consider  those 
benefits  to  plalntlfTs  property  which  he  may 
receive  In  common  with  the  community  gen- 
erally, where  aaid  property  is  situated,  which 
results  from  the  construction  and  operation 
of  the  defendant's  railroad,  and  which  are 
not  peculiar  to  him  and  connected  with  his 
ownership,  use,  and  enjoyment  of  bis  said 
property,  and  all  such  benefits  shall  be  alto- 
gether excluded  from  your  estimate."  This 
charge  la  subject  to  criticism  In  that  It 
might  be  construed  as  telling  tiie  Jury  that 
plaintiff's  property  had  been  Injured  by  the 
acts  of  defendant  While  such  la  not  the 
pn^er  constmctlon  to  place  upon  It,  yet  we 
call  tbe  trial  conrt'a  attention  to  the  matter 
to  tbe  end  that  some  more  appropriate  lan- 
guage may  be  used  on  another  trial.  This 
charge  is  also  subject  to  criticism  in  instruct- 
ing the  Jury  that  they  should  consider  "all 
the  evidence  relating  to  the  nse  of  plaintUTs 
property  when  defendant  company  built  and 
operated  Its  tracks  and  ran  its  trains,  built 
Its  depot  and  stock  pens,  and  ail  tbe  sur- 
roundings at  tbat  time  aa  shown  by  the  evi- 
dence as  it  might  be  affected  injuriously 
thereby."  Tbe  Jury  might  have  inferred  from 
this  charge,  that,  In  tbe  opinion  of  the  court, 
said  property  was  injuriously  affected  by 
the  construction  of  said  tracks,  depot  stock 
pens,  etc. 

It  Is  also  contended  that  the  fourth  para- 
gr&vh  of  the  charge  Is  erroneous  hi  "in- 
structing the  Jury  that  they  must  not  con- 
sider those  benefits  to  plalntlflTs  property 
which  he  may  receive  In  common  with  the 
community  generally  where  said  property  la 
situated,  which  results  from  the  construction 
and  operation  of  the  defendant's  railroad, 
and  which  are  not  peculiar  to  him  and  con- 
nected with  his  ownership,  use,  and  enjoy- 
ment of  bis  said  property,  and  tbat  all  such 
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ben^tB  should  be  altogether  excluded  from 
their  estimate."  We  are  of  the  opinion  the 
charge  in  thlB  reqjtect  was  not  erroneous. 
The  real  Issue  before  the  court  and  Jury  was: 
Did  the  construction  of  the  depot,  stock 
pens,  and  railroad  and  the  operation  of  de- 
fendant's trains  depreciate  the  market  value 
of  plaintiff's  property?  In  determining  this 
question  the  particular  punwses  to  which  the 
property  was  devoted,  as  well  as  those  to 
wMdi  It  was  adapted,  could  be  shown.  If 
the  acts  of  defendant  in  the  erection  of  its 
d^K>t,  stock  pens,  railroad  tracks,  and  the 
operation  of  Its  trains  near  plaintiff's  prop- 
erty depreciated  Its  reasonable  market  value, 
then  be  was  entitled  to  recover.  On  the  other 
hand,  if  the  acta  of  the  defendant  in  doing 
these  things  did  not  diminish  the  reasonable 
market  value  of  plaintiff's  property,  then  be 
sustained  no  damage  by  the  construction  of. 
defendant's  depot,  stock  pens,  and  railroad 
tracks,  and  the  operation  of  its  trains,  and 
be  was  not  entitled  to  recover.  Boyer  & 
liucas  V.  Railway  Co.,  97  Tex.  lOT,  76  S.  W. 
441 ;  Oily  of  Dallas  v.  Kahn  (Tex.  Civ.  App.) 
29  S.  W.  98.  In  determining  the  Issue  of 
value  the  Jury  are  authorized  to  consider  the 
use  to  which  l>lalntiff  has  put  his  property 
and  all  the  uses  to  which  the  property  was 
■ultable.  If  tbe  property  was  qpeclally  bene- 
fited by  the  construction  of  tbe  depoi  stock 
I>ens,  railroad,  and  the  operation  of  defends 
anf  8  trains,  causing  an  Increase  in  its  mar- 
ket value,  then  the  Jury  would  take  this  Into 
consideration  in  fixing  Its  market  value.  So, 
also.  If  tbe  property  was  specially  damaged 
by  these  actp  of  defendant,  the  Jury  would 
consider  this  fact  in  determining  Its  market 
value.  But  tttey  could  not  consider  such 
benefits,  if  any,  as  were  common  to  all  prop- 
arty  alike,  but  only  such  as  speciflcally  bene- 
fited tbe  property  of  plaintiff.  We  find  no 
other  reversible  error  pointed  out  In  the 
brief  of  appellant 

For  the  errors  Indicated  the  Judgment  Is 
reversed,  and  tbe  cause  remanded. 


WATT  V.  PABUN  ft  ORBNDORFF  00. 

(Court  of  OvU  Appeals  of  Texas.     Dec   12, 
1908.) 

1.  Skqubstbatiok— Vauditt  or  Wbit— Idxn- 
Trrr  or  Names. 

Where  an  action  was  filed  on  a  note  and 
chattel  mortgage  given  by  M.  J.  Peters,  and 
was  docketed  as  against  J.  M.  Peters,  and  M. 
X  Peters  was  not  personally  summonea  and  did 
not  appear,  a  writ  sequestering  the  proper^ 
covered  by  the  mortgage,  issued  against  J.  M. 
Peters,  was  a  nullity  as  to  M.  J.  Peters,  which 
his  transferee  could  plead  in  bar  of  a  recovery 
by  plaintiff. 

2,  Sam B  —  IS80ANOB  or  Warr  bsfobs  Cita- 
noR. 

Where  a  publication  of  dtatlon  and  a  writ 
of  sequestration  were  directed  against  J.  M. 
Peters,  the  writ  was  void  as  against  M.  J. 
Peters,  as  having  been  issued  before  any  citation 
issued  against  him,  since  under  the  express  pro- 
vision of  Sayles'  Rev.  Civ.  St  art  4864,  the  writ 


may  mly  Issue  at  the  commencemeot  or  before- 
final  judgment  of  a  suit 

8.  JUnaHENT— SSSSUITIArS— PbOOXSS— IDEMTI- 

TT  or  Nakes. 

A  judgment  rendered  against  J.  M.  Peter*- 
on  process  issued  against  him  was  void  as- 
against  M.  J.  Peters. 

[Ed.  Note. — ^For  cases  In  point  see  Cent  Dig. 
vol.  80,  Judgment  i  430.] 

4.  JusncBS  or  the  Peace — Civn.  Jubisdio 

TiON— Amount  ih  Contbovebst. 

Where  the  issues  of  an  action  on  a  note 
showed  credits  reducing  the  amount  sued  for 
to  less  than  $200,  and  judgment  was  for  less  than 
that  amount  a  Justice  of  the  peace  had  Juris- 
diction. 

[Ed.  Note. — ^For  cases  in  point  *ee  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  {{  148-172.] 

6.  Chattel  MoBTOAQxa  —  Descbiftion  or 

Pbopebty— Notice. 

A  description  of  property  in  a  chattel  mort- 
gage as  "one  blue  mare  mule,  18^  hands  high, 
of  the  value  of  $100,"  was  sufficient  to  charg»- 
constructive  notice  as  to  the  property  mortgaged. 

[Ed.  Note.— For  cases  in  point  ■Be  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  H  90-82.] 

6.  Judgment— E^ENTiALS—JtrBiSDicTioif   or 

Pbbsor. 

A  judgment  could  not  be  rendered  against 
one  who  had  not  been  summoned  and  against 
whom  relief  was  not  asked  in  the  pleadings^ 
though  there  bad  been  a  verbal  agreement  that 
if  judgment  should  go  against  defendant  ho- 
should  recover  against  such  person,  and  a  ver- 
dict had  been  rendered  against  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  i  25.] 

Aroeal  from  McLennan  County  Court;  J. 
W.  Baker,  Judge. 

Action  by  tbe  Parlin  &  Orendorfl  Company 
against  J.  M.  Peters;  W.  T.  Watt  Interplead- 
ing. From  a  Judgment  for  plaintiff,  inters 
pleader  api)eal8.    Reversed  and  remanded. 

J.  B.  Downs,  for  appellant  Jas.  B.  Yeager, 
T.  A.  Blair,  and  Sleeper  &  Kendall,  for  ap- 
pellee. 

EIDSON,  J.  This  was  a  suit  tot  the  trial 
of  the  right  of  property  In  a  certain  mule. 
Appellee  filed  with  tbe  Justice  of  the  peace 
Its  note  against  M.  J.  Peters  and  chattel 
mortgage  executed  by  M.  J.  Peters  on  certain- 
personal  property.  Including  tbe  mule  In- 
volved In  this  suit  to  secure  tbe  payment  of 
tbe  note,  and  at  tbe  same  time  filed  Its  affi- 
davit and  bond  for  a  writ  of  sequestratioB' 
to  be  issued,  sequestering  tbe  property  em- 
braced In  the  mortgage.  Tbe  Justice  docket- 
ed tbe  suit  against  J.  M.  Peters  as  defend- 
ant issued  a  dtatlon  by  publication  for  J. 
M.  Peters,  and  issued  tbe  writ  of  sequestra- 
tion against  J.  M.  Peters,  under  whldi  tbe- 
fflule  Involved  In  this  suit  was  levied  opon 
and  takoi  frwn  tbe  possession  of  aroellant 
in  this  case.  A  Judgment  was  rendered  In 
tbe  Justice's  court  in  favor  of  appellee  against 
J.  M.  Peters  for  the  anxNint  due  on  lite  notei 
M.  J.  Peters  was  not  personally  served  witb' 
citation  and  did  not  appear  In  the  Jnstioe^»^ 
court 

Appellant  contends  that  tbe  writ  of  sequea- 
tratlon  issued  by  tbe  Justice  of  the  peace,  and 
under  which  the  propertj  Involved  In  tU» 
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case  was  seized,  was  void  as  to  II.  J.  Peters, 
and  hence  could  not  authorize  the  seizure 
«f  hia  property.  If  the  writ  of  sequestratlcm 
was  void,  it  did  not  autB&rize  the  officer  to 
take  the  property  InTolved  In  this  suit  from 
the  i>o88es8lon  of  appellant,  and  he  could 
plead  the  nullity  of  such  process  In  this  suit 
as  a  bar  to  a  recoTery  by  appellee,  the  plain- 
tiff in  the  writ  W^>b  T.  Mallard,  27  Tex.  SO; 
Ft  Worth  Publishing  Co.  v.  Hitson,  80  Tex. 
216,  14  S.  W.  SG,  16  S.  W.  551;  Betterton 
T.  EdKtls,  85  Tex.  212,  20  &  W.  63.  But  was 
the  writ  of  sequestration  void?  We  think  It 
was.  In  the  case  of  Hubbert  v.  Railway  Co., 
ai  Tex.  Civ.  App.  432,  50  S.  W.  292,  this 
«oart  held  that  an  appeal  bond  in  an  appeal 
from  the  Justice's  court  to  the  county  court, 
made  payable  to  J.  T.  Hubbert,  Instead  of  T. 
J.  Hubbert,  the  name  of  the  appellee,  was 
insufficient,  because  the  names  were  different 
In  that  case,  as  In  this,  the  initials  of  the 
Christian  name  were  simply  transposed.  In 
the  case  of  English  v.  State,  30  Tex.  An?.  470, 
18  S.  W.  94,  whidi  was  a  prosecution  for 
forgery,  the  Court  of  Appeals  held  that 
where  tlie  purport  clause  of  the  Indictment 
gave  the  name  of  the  defendant  as  M.  B. 
Lewis,  and  the  tenor  clause  gave  his  name 
as  R.  M.  Lewis,  it  constituted  a  variance  fatal 
to  the  Indlctmrait;  and  here  It  will  be  observ- 
ed the  Initials  of  the  Christian  name  were 
merely  transposed.  That  court.  In  passing 
on  the  question,  used  this  language:  "While 
the  rule  is  well  settled  that  middle  initials 
are  never  taken  notice  of  in  law,  that  rule 
does  not  apply  with  regard  to  Christian 
names  or  first  Initials  representing  Christian 
names.  'When  a  party  or  third  person  is 
designated  in  a  pleading,  warrant,  or  indict- 
ment by  a  surname  preceded  by  one  or  more 
capital  letters  only,  the  court  in  the  absence 
of  evidraice,  will  not  presmne  that  he  has  any 
(Arlstlan  name,  other  than  such  lettor  or 
letters.'  16  Am.  &  Eng.  Ency.  Law,  p.  116. 
The  common  law  recognizes  but  one  Chris- 
tian name;  hence  the  middle  name  or  names, 
or  the  middle  initial  letter  or  letters  of  a 
person's  name,  are  not  material,  either  in 
dvil  or  criminal  proceedings,  and  a  variance 
between  the  pleading  and  proof  In  respect 
to  such  names  or  Initial  la,  according  to  near- 
ly all  the  anthcMltleSk  harm'less.  Such  names 
or  Initials  may  properly  be  omitted  alto- 
gether.' The  purport  and  tenor  clauses  of 
the  indictment  in  this  case  show  a  manifest 
variance  between  the  first  initials  used  In- 
(tead  of  the  Christian  name,  as  well  as  a 
like  variance  between  the  middle  initials." 
In  the  case  of  Freeman  v.  Hawkins,  77  Tex. 
486,  14  S.  W.  364,  19  Am.  St  Rep.  769,  it  is 
bdd  that  a  cltati<m  l^  publication  agalnat 
Uary  E.  Robinson  and  a  Judgment  upon  such 
<!itatl<»  would  not  bind  Mary  B.  Freeman, 
although  the  former  was  the  maiden  name 
of  the  defendant  Itefore  her  marriage  with 
D.  C.  Freeman,  and  in  discussing  the  question 
the  court  said:  "We  are  of  opinion  that  a 
cttstl(a  by  publication  requiring  'Mary  B. 


Robinson'  to  be  cited  and  to  appear  was  not 
sufficient  to  ^ve  the  court  Jurisdiction  to 
render  a  Judgment  that  would  bind  'Mary 
E.  Freeman.'  McRee  v.  Brown,  45  Tex.  506. 
If  there  had  been  actual  service  on  Mrai  Free- 
man under  the  name  of  'Mary  E.  Robinson,' 
it  might  have  been  her  duty  to  appear,  even 
though  cited  In  the  wrong  name  and  although 
her  husband  was  not  made,  a  party  defend- 
ant with  her;  but  the  case  before  us  la  one 
in  which  she  was  only  cited  by  publication, 
issued  on  the  ground  that  she  was  a  non- 
resident of  the  state,  which  was  untrue. 
She  had  no  knowledge  of  the  pendency  of 
the  suit  against  'Mary  B.  Robinson,'  or  op- 
portunity to  defend  It  She  was  not  a  party 
to  the  suit  and  Is  not  bound  by  the  Judg- 
m&at,  and  it  should  not  have  been  admitted 
for  any  purpose.  Dunlap  v.  Southerlln,  63 
Tex.  Sa"  In  line  with  this  doctrine  Is  the 
case  of  Skelton  v.  Sacket  (Mo,  Sup.)  3  8.  W. 
874,  In  which  It  was  held  that  where  the  or- 
der of  publication  of  summons  gave  the  name 
of  the  defendant  as  Q.  Noland,  instead  of 
Quinces  R.  Noland,  such  publleatlMi  confer- 
red no  Jurisdiction  on  the  court; 

Our  statute  provides  that  Justices  of  the 
peace  shall,  at  the  commencement  or  during 
the  progress  of  any  dvil  suit  before  final  Judg- 
moit  bave  power  to  issue  writs  of  sequestra- 
tion, etc.  (article  4884,  Sayles'  Rev.  Civ. 
St),  and  there  Is  a  like  statutory  provision 
relating  to  when  the  Issuance  of  an  attach- 
ment Is  authorized  (Id.  art  188).  It  has  fre- 
quently been  held  that  the  Issuance  of  citation 
Is  the  commencement  of  the  suit  in  the  Jus- 
tice's court  Keeble  v.  Bailey,  3  Tex.  492; 
Price  V.  Luter,  14  Tex.  6 ;  Moore  v.  Railway 
Co.  (Tex.  Civ.  App.)  46  S.  W.  388;  Brown 
V.  Been  (Tex.  Civ.  App.)  54  S.  W.  779.  In 
the  case  of  Moody  v.  McRimmon,  7  Tex.  Civ. 
App.  582,  27  S.  W.  780,  It  Is  held  that  an  at- 
tachment issued  by  a  Justice  of  the  peace 
without  the  issuance  of  citation  is  void,  and 
Its  levy  before  the  issuance  of  such  citation  Is 
a  nullity  and  fixes  no  lien.  And  we  think  the 
same  doctrine  applies  to  the  Issuance  of  a 
writ  of  sequestration,  as  the  requirement  of 
the  statute  relating  to  the  time  when  It  is 
authorized  to  be  Issued  is  the  same  as  that 
relating  to  an  attachment  It  follows,  from 
what  is  said  above,  that  In  our  opinion  the 
writ  of  sequestration,  by  virtue  of  which  the 
property  involved  In  this  suit  was  seized,  was 
void  upon  two  grounds:  First  because  same 
was  issued  before  any  suit  was  conunenced 
against  M.  J.  Peters ;  and,  second,  because  It 
was  not  issued  against  M.  J.  Peters,  but 
against  3.  M.  Peters,  a  different  name — and 
the  Judgment  offered  in  evidence  was  void  as 
a  Judgment  against  M.  J.  Peters,  both  upon 
the  ground  that  It  was  rendered  without  any 
service  of  citation,  and  because  It  was  render- 
ed against  a  different  named  person. 

We  do  not  think  appellant's  contention  that 
the  amount  Involved  was  beyond  the  Jurisdic- 
tion of  the  court  is  supported  by  the  record. 
The  appellee's  tender  of  Issues  shows  that 
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tbe  note  sued  on  bad  two  credits  Indorsed 
thereon,  each  of  $20,  which  reduced  tbe 
amount  sued  tor  to  less  tban  $200,  and  the 
record  shows  the  Judgment  recovered  to  be 
less  than  $200. 

We  think  tbe  description  of  tbe  property 
In  the  mortgage  was  sufficient  to  constitute 
oonstructlve  notice  to  all  parties  of  the  mort^ 
gage  on  the  property  in  controversy.  The 
mule  Is  described  as  "one  blue  mare  mule, 
UMi  hands  bigta,  of  the  value  of  $100,"  and 
tbe  constable  who  levied  tbe  writ  testified  that 
he  identified  and  recognized  the  mole  by  the 
description  given  in  tbe  writ,  which  was  the 
same  as  given  in  the  mortgage. 

We  do  not  think  appellee's  contention  tliat 
It  was  entitled  to  recover  the  possession  of 
the  mule  in  controversy  in  this  proceeding, 
npon  tbe  ground  tliat  it  bad  a  valid  mort- 
gage on  same  executed  by  M.  J.  Peters,  which 
had  been  duly  registered,  and  that  Peters  bad 
sold  and  delivered  possession  of  said  mule  to 
appellant  without  the  consent  of  appellee, 
sound,  in  view  of  the  record  in  this  case. 
This  contention,  if  II.  J.  Peters  were  a  party 
to  this  proceeding  or  If  appellee  bad  obtained 
a  valid  Judgment  against  him  on  tbe  note  se- 
cured by  the  mortgage,  appears  to  be  siq>- 
ported  by  tbe  holding  in  tbe  case  of  Howard 
V.  Parks  (Tex.  Civ.  App.)  21  S.  W.  289;  but 
neither  of  such  conditions  exists  in  this  case. 

The  Judgment  of  tbe  court  below  against 
H.  Lazarus  was  unauthorized.  Tbe  record 
shows  no  pleadings  of  any  kind  asking  Judg- 
ment against  Lazarus.  Neither  does  it  ap- 
pear therefrom  that  he  was  connected  with 
the  suit  by  citation  or  otherwise,  except  tbe 
statement  in  the  Judgment  to  the  efTect  that 
It  appeared  to  the  court  that  by  verbal  agree- 
mmt  of  all  parties  in  the  case  the  claimant, 
W.  T.  Watt,  was  to  recover  over  against  M. 
Michael  and  H.  Lazarus,  in  case  tbe  Judg- 
ment went  against  said  Watt;  and.  It  being 
made  to  appear  to  the  court  that  said  Michael 
had  died  since  said  Intervention  Or  motion, 
said  Mlcbael  was  dismissed  from  the  case, 
and  "it  Is  therefore  further  ordered  and  de- 
creed that  said  W.  T.  Watt  do  have  and  re- 
cover against  H.  Lazarus  the  sum  of  $100, 
tbe  value  of  said  mule,"  etc.  Sayles'  Rev. 
Civ.  St.  art  1348 ;  Lauderdale  v.  Bnnls  (Tex. 
Civ.  App.)  24  S.  W.  834;  Hill  v.  Dons  (Tex. 
Civ.  App.)  87  S.  W.  688.  And  the  verdict  of 
the  Jury  furnished  no  basis  for  tbe  Judgment 
agatost  Lazarus.  Henne  &  Meyer  v.  Moul- 
trie, 77  S.  W.  607,  8  Tex.  Ot  Rep.  758 ;  Stone 
V.  Stone  (Tex.  Civ.  App.)  40  8.  W.  1022. 

For  the  reasons  above  stated,  the  Judgment 
of  the  court  below  will  be  reversed ;  and  as  It 
may  be  that  on  another  trial  in  tbe  court  be- 
low tbe  appellee  will  be  able  to  amend  its 
pleadings  80  as  to  entitle  it  to  recover  herein 
under  the  ruling  in  tbe  case  of  Howard  v. 
Parka,  sopra,  tbe  case  will  be  remanded  to 
the  court  below  for  another  trial  in  accord- 
ance with  tbe  views  herein  expressed. 

Reversed  and  remanded. 


UNNv.  WAJLLEBetaL 
(Court  of  ClvU  Appeals  of  Texas.    Dec.  S,  1906.) 

1.  Appeal  —  Revisw  —  Exolusioh  or  Evi- 
dence. 

In  an  action  for  Judgment  on  a  note,  and  to 
foreclose  a  trust  deed,  judgment  was  entered 
denying  foreclosure,  on  the  mround  that  tbe  profH 
erty  embraced  in  the  deed  was  defendants'  home- 
stead. In  a  subsequent  action  to  set  aside  the 
judgment  in  such  action,  evidence  that,  at  the 
time  of  ezecntlon  of  the  note  and  deed,  the  de- 
fendants had  abandoned  tteir  homestead,  was 
excluded.  Held  not  fundamental  error,  review- 
able, though  not  complained  of  by  assignment 
of  error  embraced  in  the  record. 

2.  Saicb— Bill  or  ElxocpnoRB. 

A  bill  of  exceptions  faiUng  to  state  the  ob- 
jection on  which  the  court  excluded  testimony 
will  not  be  considered. 

Appeal  from  District  Ooort;  Rockwall 
County;  J.  E.  Dillard.  Judge. 

Suit  by  George  Linn  against  W.  8.  Waller 
and  others.  From  a  Judgmoit  In  favor  of 
defendants,  plaintiff  appeals.    Affirmed. 

J.  W.  Kearby,  for  appellant  Word  ft 
Charlton,  for  appellees. 

EIDSON,  3.  This  Is  a  salt  brongbt  by  ap- 
pellant in  the  court  below  against  appelleea 
to  set  aside  a  Judgment  rendered  in  said 
court  at  a  former  term  in  a  suit  in  which 
appellant  was  plaintUf  and  appellees  de- 
fendants, brought  for  tbe  purpose  of  re- 
covering Judgment  on  a  certain  note  and 
foreclosing  a  lien  created  by  a  deed  of  trust 
on  certain  real  estate,  executed  to  secure 
payment  of  said  note.  The  Judgment  sought 
to  be  set  aside  was  in  favor  of  appellant 
as  to  the  debt  but  denied  foreclosure  of  the 
Uea,  upon  tbe  ground  that  tbe  properly 
upon  which  the  lien  was  attempted  to  be 
created  was  the  homestead  of  appellees  at 
the  time  of  tbe  execution  of  tbe  trust  deed. 
It  appears  from  the  record  that  appellant 
sought  to  set  aside  said  Judgmoit  upon  the 
ground  that  tbe  decree,  denying  the  fore- 
closure of  tbe  lien,  was  agreed  to  by  his 
attorney  representing  him  In  tbe  case  In 
bis  absence,  and  without  his  knowledge  or 
consent 

We  find  no  assignment  of  error  embraced 
in  tbe  transcript  of  tbls  case.  Appellant  has. 
In  his  brief,  what  Is  designated  "appellant's 
first  assignment  of  error,"  and  this  is  not 
embraced  in  the  record.  Action  of  the  trial 
court  not  complained  of  by  assignment  ot 
error  embraced  in  the  record,  will  not  be  con- 
sidered by  this  court  although  objected  to  In 
tbe  brief,  unless  such  action  constitutes  fun. 
damental  error.  Gibson  v.  Schoolcraft  1 
White  &  W.  Civ.  Cas.  Ot  t  49;  Rowan  v. 
Shapard,  2  WUlson,  Qv.  Gas.  Ct.  App.  t 
295;  Railway  Co.  v.  Berry,  67  Tex.  240-1, 
6  S.  W.  817;  Bender  v.  Peyton  (Tex.  Olv. 
App.)  28  S.  W.  222.  Tbe  action  of  tbe  court 
complained  of  in  appellant's  brief  was  the 
exclusion  of  certain  testimony  offered  by  ap- 
pellant tending  to  prove  that,  at  the  date  of 
tbe  execution  of  tbe  note  and  deed  of  trust 
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involved  in  the  tormer  suit,  the  defendants, 
Waller  and  wife,  bad  abandoned  the  property 
embraced  In  said  deed  of  trust  as  tbelr 
bomestead,  and  bad  acquired  a  new  and  dif- 
fermt  homestead.  This  testimony,  according 
to  the  bill  of  exceptions  embraced  In  tbe 
record  taken  to  tbe  action  of  tbe  court  In 
excluding  said  testimony,  was  offered  and 
excluded  after  tbe  testimony  In  tbe  case  had 
been  closed,  and  after  plaintiff  bad  concluded 
his  opening  argument  to  the  Jury,  and  de- 
{«>dant  bad  submitted  tbe  case  on  tbe  argn- 
ment  of  plaintiff.  We  think  It  clear  that  tbe 
action  of  tbe  court  below  complained  of  was 
not  fundamental  error,  if  error  at  all.  The 
bill  of  exceptions  falls  to  state  the  objection 
upon  wbicb  the  court  excluded  tbe  testi- 
mony, and  for  tbls  reason  we  cannot  con- 
dder  sncb  bill.  Railway  Go.  v.  Jarrell,  86 
S.  W.  632,  12  Tex.  dt  Hep.  281. 

Tbe  Judgment  of  tbe  court  below  Is  at- 
flrmed. 


OAUSEX  et  al.  v.  HANDLBY  et  al. 

(Oimrt   of   Civil    Appeals  of   Texas.    Nov.  28, 
1906.    Behearing  Denied  Dec.  19,  1906.) 

TXHDOB  AND  PUKCHABEB  —  BONA  FiDK  PUB- 
CRA8EK8  —  NonCB  —  TiTLX  07  VBNDOB. 

A  conveyance  by  a  huslund  and  wife  which 
was  intended  as  a  mortgage  by  tbe  parties  there- 
to, but  which  was,  on  Its  face,  a  general  warran- 
ty deed,  was  duly  executed,  acknowledged,  and 
recorded.  The  grantee  conveyed  by  deM^  of  gen- 
eral warranty  the  land  covered  by  sncb  instru- 
ment to  defendant,  a  bona  fide  purchaser  for 
value  who  was  ignorant  of  any  fraud  practiced 
on  the  wife,  and  who  was  informed  by  his  at- 
torney, by  whom  the  title  bad  been  examined, 
that  it  was  perfect  as  disclosed  by  the  connty 
records.  Held,  that  defendant  acquired  a  good 
dtle  to  the  land  though  the  husband  was  in  poa- 
■easioD  when  defendant  purchased,  such  posses- 
lion  b«ing  Insnffident  to  charge  him  with  notice 
of  the  insufficiency  of  his  grantor's  title  where 
the  hnsband  had  explained  bis  possession  by  stat- 
ing that  he  was  the  agent  of  defendant's  grantor. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  48,  Vendor  and  Purchaser.  U  552,  653.] 

Appeal  from  District  Oonrt,  Colorado  Oonn- 
ty;  Mumford  Kennon,  Judge. 

Action  by  Mrs.  Corrle  Causey  and  others 
against  B.  W.  Handley  and  others.  From  a 
Judgment  for  defoidants,  plaintiffs  appeal. 
Affirmed. 

Will  Williamson,  John  W.  Davidson,  and 
lively  &  Stanford,  for  appellants.  Foard, 
Thompson  &  Townsoid  and  W.  S.  Strickland, 
(or  appellees. 


FLY,  J.  Mrs.  Corrle  Causey  for  herself, 
and  as  next  friend  of  her  minor  children, 
Haggle  and  Lorena  Oansey,  instituted  this 
action  to  recover  a  house  and  lot  in  tbe 
town  of  Eagle  Lake,  Colorado  county,  Tex. 
la  addition  to  tbe  statutory  allegations  re- 
qnlred  bi  actions  of  trespass  to  try  title, 
it  was  alleged  that  tbe  land  in  controversy 
bad  been  tbe  bomestead  of  Mrs.  Causey 
and  her  husband,  who  died  in  January,  1904, 


and  that  she,  at  tba  reaaest  and  solicita- 
tion of  her  said  husband,  in  July,  1903,  Joined 
her  husband  in  tbe  execution  of  a  certain 
Instrument,  which  he  assured  her  was  a  deed 
of  trust  of  mortgage  to  secure  Joe  Waddell 
in  the  sum  of  $400  borrowed  by  her  husband 
from  said  Waddell;  that  said  instrument 
was  not  given  as  a  deed  but  merely  to  secure 
said  debt  Handley  pleaded  that  be  had.  In 
good  faith,  without  notice  of  the  Instru- 
m«it  being  anything  but  a  warranty  deed, 
purchased  the  bouse  and  lot  from  Waddell 
and  wife  for  a  valuable  consideration  and 
asked  that  they  be  made  parties.  WaddeU 
answered  that  be  had  bought  land  from 
Causey  and  wife  and  denied  that  tbe  deed 
was  a  mortgage.  Tbe  cause  was  tried  by 
the  court,  and  Judgment  rendered  In  favor 
of  Handley  for  the  land. 

We  adopt  tbe  findings  of  tact  made  by  the 
district  Judge  as  follows:  "Tbe  plalntift  Mrs. 
Corrle  Causey  acquired  tbe  property  In  con- 
troversy from  Dr.  R.  B.  Longmlre  by  general 
warranty  deed,  dated  November  17,  1902,  said 
deed  being  acknowledged  in  proper  form, 
and  reciting  a  consideration  of  $500  cash,  and 
properly  recorded  In  tbe  deed  records  of 
Colorado  county,  Tex.,  tbe  county  in  which 
said  property  Is  situated.  Tbe  plaintiff  Mrs. 
Corrle  Causey  executed  general  warranty 
deed  to  said  premises  to  J.  F.  Waddell  of 
date  July  8,  1908,  said  deed  reciting  a  con- 
sideration of  $400  cash  and  acknowledged  in 
legal  form  for  conveyance  of  bomestead  and 
wife's  separate  property,  said  deed  being 
properly  recorded  in  said  Colorado  county, 
Tex.  J.  F.  Waddell  and  wife  on  October  7, 
1903,  executed  general  warranty  deed  to  said 
premises,  properly  acknowledged  by  both 
parties,  with  wife's  separate  acknowledgment 
in  statutory  form  to  convey  title  to  bomestead 
or  wife's  separate  property,  to  defendant, 
E.  W.  Handley,  said  deed  reciting  a  consid- 
eration of  $1,050  cash,  and  properly  recorded 
In  tbe  deed  records  of  said  county.  The 
deed  from  Causey  and  wife  to  Waddell  was 
intended  as  a  mortgage  by  tbe  parties  there- 
to, but  was  in  tbe  form  of  a  general  warran- 
ty deed,  properly  executed,  delivered,  and 
recorded.  The  defendant,  B.  W.  Handley, 
when  he  purchased  .said  property  from  de- 
fendant Waddell  and  wife  bad  no  notice  of 
the  real  facts,  intention,  and  circumstances 
of  tbe  transaction  between  said  Causey  and 
wife  and  defendant  Waddell,  under  which 
tbe  latter  acquired  the  deed  to  said  property 
from  said  Causey  and  wife,  wblcb  constituted 
said  deed  a  mortgage,  and  that  be,  defendant 
Handley,  had  a  knowledge  of  no  fact  or  facts 
which  would  put  a  person  of  ordinary  pru- 
dence upon  inquiry  as  to  said  real  facts  and 
circumstances;  that  said  defendant  Hand- 
ley  purchased  said  property  from  defendant 
Waddell  and  wife  In  good  faith  and  for  a 
valuable  consideration.  Defendant  Handley 
purchased  said  property  for  a  homestead, 
took  possession  of  same  shortly  after  date 
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of  hiB  deed,  and  has  since  occupied  same  as 
his  homestead  and  made  additional  Improve- 
in«its  thereon,  and  was  never  Informed  of 
plalntlfTs  claim  thereto  tmtU  after  this  suit 
was  flled." 

The  Instrument  executed  by  Causey  and 
wife  to  Waddell  was  on  its  face  an  absolute 
deed  containing  a  general  warranty  clause 
and  reciting  a  consideration  of  $400  paid  by 
Waddell.  That  deed  was  acknowledged  by 
Caus^  and  wife,  as  required  by  law  in  con- 
veying a  homestead,  and  was  duly  recorded. 
At  the  time  it  was  sold  and  conveyed  to  Hand- 
ley,  he  had  no  notice  of  any  agreement  be- 
tween Causey  and  wife  and  Waddell  that 
would  give  the  deed  the  character  of  a  deed 
of  trust  or  mortgage.  He  paid  a  valuable 
consideration  for  the  land  without  notice  of 
any  claim  of  Causey  and  wife.  It  is  true 
that  Causey  was  in  the  possession  of  the 
place  although  his  wife  was  absent  and  had 
been  for  several  weeks  before  the  sale  to 
Handley  was  consummated.  Causey  explained 
his  possession  of  the  place  by  stating  that 
he  was  the  agmt  for  Waddell.  He  moved 
out  of  the  house  and  gave  Handley  posses- 
sion. Handley  employed  an  attorney  to  ex- 
amine the  title  to  the  land  and  was  informed 
by  blm  that  the  title  was  perfect,  as  the 
-county  records  disclosed.  Handley  did  all 
that  the  law  required  of  him.  "That  all  per- 
sons who  may  deal  with  persons  claiming 
land  may  have  the  means  of  knowing  in 
whom  titles  to  land  rest,  and  that  no  one 
may  buy  what  appears  to  be  a  good  title, 
when  another  person  may  have  better  right 
not  made  public,  the  law  requires  all  persons, 
for  the  protection  of  innocent  purchasers 
And  creditors,  to  register  their  titles  to  land. 
Such  being  the  case,  can  It  be  said,  even  if 
possession  is  sufficient  in  all  cases  to  put 
purchasers  upon  Inquiry,  that  such  Inquiry 
is  not  prosecuted  sufficiently  for  when  the 
person  who  desires  to  buy  examines  the 
records  of  the  county  and  finds  on  record  a 
deed  from  the  person  In  possession  to  the 
person  who  offers  to  sell,  and  who,  under  that 
deed,  asserts  title?  If  the  Inquiry  is  prose- 
cuted to  the  highest  source  which  the  law  of 
the  land  declares  shall  exist  for  the  deter- 
mination of  title,  and  to  the  source  which 
the  parties  have  created  as  the  highest  evi- 
dence of  their  respective  rights,  can  it  be 
true  that  It  is  further  necessary  to  examine 
sources  inferior,  and  make  inquiry  as  to 
wliether  or  not  there  are  claims,  or  even 
rights,  in  others  not  evidenced  as  the  law  re- 
quires, or  otherwise  the  purchaser  be  charged 
with  constructive  notice  of  secret  vices  in  the 
title  which  he  buys?  To  so  bold,  we  are  of 
the  opinion,  would  be  to  strike  at  the  very 
foundation  of  the  policy  upon  which  registra- 
tion laws  rest"  The  quotation  is  made  from 
the  opinion  In  Elylar  v.  Byiar,  eo  Tex.  316, 
A  case  very  similar  in  its  facts  to  the  one 
now  under  consideration  and  its  authority 
has  been  recognized  in  numerous  decisions. 


Smith  V.  Miller,  68  Tex.  72 ;  Hurt  v.  Cboper, 
63  Tex.  362;  Heidenhelmer  v.  Stewart,  eS 
Tex.  321 ;  Love  v.  Breedlove,  75  Tex.  649,  13 
8.  W.  222;  Ramirez  v.  Smith,  94  Tex.  184, 
59  S.  W.  268 ;  Graves  v.  Kinney,  95  Tex.  210, 
66  8.  W.  293;  Watklns  v.  Sproull  (Tex.  Civ. 
App.)  28  S.  W.  356;  Hickman  v.  Hoffman, 
11  Tex.  Civ.  App.  605,  33  S.  W.  267;  Brene- 
man  v.  Mayer,  24  Tex.  Glv.  App.  164,  58  S. 
W.  725;  Cooper  v.  Ford  (Tex.  Civ.  App.)  69 
S.  W.  487.  If,  as  Mr&  Causey  swore,  her 
husband  represented  to  her  that  the  instru- 
ment was  a  mortgage  and  thereby  perpetrated 
a  fraud  on  her,  Handley  cannot  be  made  to 
suffer  for  it  He  knew  nothing  of  the  false 
representations  and  being  innocent  of  any 
fraud  should  not  be  made  to  bear  the  brunt 
of  It  Hickman  v.  Hoffman,  11  Tex.  Civ. 
App.  606,  33  S.  W.  267,  and  authorities  there- 
in cited. 

Our  adoption  of  the  findings  of  fact  of  the 
trial  court  disposes  of  the  first  and  second 
assignments  of  error,  which  complain  of  such 
findings.  The  findings  of  fact  are  fairly  de- 
ducible  from  the  stenographer's  rei>ort  of  the 
evidence  adduced  at  the  trial. 

The  third  and  fourth  assignments  of  error 
complain  of  the  conclusions  of  law  of  the 
trial  judge  and  are  fully  met  by  the  law  as 
enunciated  in  this  opinion. 

The  Judgment  is  affirmed. 


GUTHBIB  et  al.  v.  O.  T.  LYON  &  SONS  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Oct  27, 
1906.    On  Rehearing,  Dec.  22,  1906.) 

1.  EviDKRCK  —  Relkvanot  —  Faisitt  of 
Refbesertations. 

On  an  issue  aa  to  whether  representations 
as  to  the  value  of  land  were  materially  untrue 
and  operated  aa  an  inducement  for  the  accept- 
ance of  a  trust  deed  thereof,  evidence  that  uie 
grantor  at  a  subsequent  date  owned  stock  in  a 
corporation  and  a  valuable  residence  was  indd- 
missible. 

2.  ESTOFFEL  —  EQITITABIJC  ESTOPPXL  —  AO- 
CEFTAROE  Or  BENEFITS. 

Where  beneficiaries  of  a  deed  of  trust  re- 
ceived notice  of  alleged  frandnlent  misrepreaen- 
tatlona  of  the  grantor  in  February,  19(&,  but 
made  no  complaint  till  September,  and  did  not 
then  expressly  repudiate  the  contract  or  olfer 
to  return  the  deed  of  trust,  and  in  February, 
1903,  th^  received  a  deed  from  the  grantor 
pursuant  to  the  terms  of  the  deed  of  trust  which 
was  retained  until  September,  1903,  when  they 
tendered  back  both  deeds,  they  were  not  entitled 
to  repudiate  the  contract 

TEd.  Note.— For  cases  in  point,  ses  Coit  Dig. 
vol.  19,  Estoppel,  i  262.] 

On  Rehearing. 

8.  CoNTBACTs  —  Rescission  —  Rkstosation 
ov  considesation  —  evidercb  —  sufh- 
oienot. 

In  an  action  in  which  the  beneficiaries  of  a 
deed  of  trust,  by  which  they  agreed  to  assume  a 
vendor's  lien  note  of  the  grantor  if  their  claim 
was  not  paid  and  the  grantor  should  convey  (he 
property  to  them,  souuit  to  repudiate  the  uree- 
ment  on  the  ground  of  fraud,  evidence  held  not 
to  show  that  they  tendered  a  return  of  the  deed 
of  trust  at  a  certain  date  after  their  discovery 
of  alleged  misrepresentations  of  the  grantor  as 
to  ttie  value  of  the  land. 


Digitized  by 


Google 


Tei.) 


OUTHBIE  T.  O.  T.  LYON  ft  SONS. 


433 


Appeal  from  District  Otmrt,  Hill  Oonntr; 
W.  C  Wear,  Judge. 

Action  by  O.  T.  Lyon  ft  Bona  against  B.  B. 
Guthrie  and  others.  From  a  Judgment  In 
faror  of  plaintUFs  and  In  favor  of  the  other 
defendants  against .  defendant  Ontbrle,  he 
appeals.    Reversed  and  remanded. 

The  appellees,  O.  T.  I^on  ft  Sons,  Instltat- 
ed  this  suit  on  Febroary  18,  1903,  wherein 
appellant,  B.  B.  Guthrie,  appellees  Jocknsch, 
Davidson  ft  Ca  and  M.  8.  Ujffy  were  made 
defendants,  recovery  being  sought  upon  a 
vendors'  Hen  note  execnted  by  Onthrle  to  I. 
N.  Onthrle  for  the  snm  of  $276,  dated  April 
I,  iSBti,  doe  April  1,  1807,  bearing  Interest  at 
the  rate  of  10  per  cent  per  annum,  contain- 
ing the  usual  attorneys'  fees  clause,  secured 
Iqr  a  yendm's  Hen  upon  lots  88  to  101,  In- 
duslve,  of  the  Battalle  addition  to  the  city 
of  Hlllsboro,  which  lots  were  deeded  by  I.  N. 
Outhrle  to  E.  B.  Outhrle  on  March  2S,  1896 ; 
It  being  alleged  that  plaintiffs  In  said  suit 
were  the  owners  and  holders  of  said  note 
and  lien,  its  maturity  having  been  extended 
to  December  1,  1901.  It  was  further  alleged : 
that  <m  the  16th  day  of  April,  1901,  appellant, 
E.  B.  Outhrle,  Joined  by  his  wife,  executed 
and  delivered  to  M.  S.  CJfFy,  as  trustee,  for 
the  benefit  of  Jockusch,  Davidson  -ft  Co.,  a 
a  certain  deed  of  trust  in  writing  conveying 
said  lots,  except  102  and  103,  to  secure  the 
payment  of  his  note  to  said  beneficiaries  for 
91.037.63,  dated  December  1,  1900,  due  De- 
cember 1.  1901,  bearing  6  per  cent  Interest 
par  annum  from  date.  That  in  said  deed  of 
trust  was  the  further  provision,  to  wit: 
"And  It  is  distinctly  understood  and  agreed 
(and  this  Instrument  is  given  and  accepted 
upon  the  express  condition)  that,  if  the  said 
note  la  not  paid  at  the  maturity  thereof,  then, 
and  in  that  event,  the  said  E.  B.  Onthrle  may, 
if  be  BO  desire,  conv^  the  property  herein- 
above described  to  the  said  Jockusch,  David- 
son ft  Co.  by  his  deed  of  conveyance  and  the 
said  Jockusch,  Davidson  ft  Co.  shall  and  will 
accept  the  said  deed  of  conveyance  in  full 
satisfaction,  payment,  and  discharge  of  any 
and  all  sums  of  money  due  upon,  or  by 
reason  of,  the  said  note  hereinafter  described, 
and  a  bona  fide  tender  of  such  conveyance  by 
the  said  D.  B.  Guthrie  at  the  maturity  of  said 
note  or  at  any  time  thereafter  shall  operate 
as  a  discharge  of  all  Indebtedness  by  reason 
ot  said  note,  and  It  is  further  understood 
and  agreed  that  the  said  Jockusch,  Davidson 
k  Co.,  to  whom  said  above-described  note  is 
payable.  In  the  event  said  land  Is  conveyed 
to  them,  shall  assume  and  pay  a  note  for 
1276  and  interest,  due  December  1,  1901, 
which  constitutes  a  lien  against  said  prop- 
erty." Plaintiffs  further  alleged  that  ap- 
pelant, Onthrie,  had  tendered  and  had  con- 
veyed aald  property  described  in  said  deed  of 
trost  to  said  Jodcuscfa,  Davidson  ft  Co.  In  full 
latlsfactlon  of  his  said  Indebtedness  to  them 
hi  accordance  with  the  foregoing  provisions 
of  said  deed  of  trust  and  thereby  the  said 

98  S.W.— 28 


Jo(±uach,  Davidson  ft  Oo.  bad  become  liable 
to  pay  the  said  vendor's  lien  note  In  said 
petition  declared  upon,  together  with  all  in- 
terest and  attorneys'  fees  therein  provided. 
They  prayed  for  Judgment-  for  the  amount 
of  said  vendor's  lien  nots  with.  Interest 
and  attorneys'  fees  against  appellant,  Guth- 
rie, and  appellees  Jockusch,  Davidson  ft  Co., 
with  foreclosure  of  their  vendor's  lien,  etc. 
The  defendants  Jockusch,  Davidson  ft  Co. 
answered,  admitting  the  execution  of  the 
deed  of  trust  referred  to  in  the  foregoing 
petition,  and  their  acc^tance  thereof,  but 
alleged  tliat  they  were  induced  to  accept 
same  with  the  provision  therein  contained  by 
the  false  and  fraudulent  representations  of 
the  said  Guthrie  made  at  and  before  the 
time  of  its  execution  as  to  the  value  and  loca- 
tion of  the  lots  therein  described.  The  an- 
swer charged  that  the  fraud  consisted  of 
certain  statements,  in  letters  written  to 
Jockusch,  Davidson  ft  Co.  by  Guthrie,  set  out 
therein,  which  statements  they  charged  were 
untrue  and  were  made  prior  to  their  accept- 
ance of  the  deed  of  trust,  and  that  they  ac- 
cepted said  deed  of  trust  relying  upon  said 
statements.  Guthrie  filed  a  reply  thereto  in 
which  he  specifically  denied  that  there  was 
any  fraud  or  misrepresentation  In  the  trans- 
action, but  alleged  all  the  statements  in  his 
letter  were  made  in  good  faith  and  were  true. 
He  pleaded  that,  In  accordance  with  the  pro- 
visions of  said  deed  of  trust  referred  to,  he 
executed,  tendered,  and  delivered  to  said  de- 
fendants his  general  warranty  deed,  duly 
acknowledged,  conveying  to  them  the  lots  in 
question  in  fee-simple  title,  which  deed  they 
then  and  there  accepted ;  that  such  tender  and 
delivery  was.  In  all  respects,  bona  fide  and  said 
defendants  were  bound  to,  and  did,  accept 
same,  whereby  his  debt  to  them  became  dis- 
charged and  they  became  liable  to  pay  in  full 
the  indebtedness  to  plaintiffs,  Lyon  ft  Sons,  up- 
on the  vendor's  Hen  note  referred  to.  He  also 
pleaded  estoppel  on  the  part  of  Jockusch,  Da- 
vidson ft  Co.  by  their  retention  of  the  deed ; 
that,  by  their  conduct  he  was  led  to  believe 
that  they  did  In  all  things  comply  with  their 
agreement,  and  governed  himself  according- 
ly; that,  but  for  such  conduct  of  said  de- 
fendants, and  his  rollance  upon  their  comply- 
ing with  the  contract,  he  would  have  been 
able  to  have  made  sales  of  some  or  all  of 
said  lots,  and  would  have  done  so,  and  would 
thereby  have  been  enabled  to  liquidate  said 
indebtedness,  all  of  which  he  was  prevrated 
from  doing  by  the  acts  and  conduct  of  said 
defendants.  He  prayed  for  Judgment  cancel- 
ing his  said  Indebtedness  to  defendants 
Jockusch,  Davidson  ft  Co.,  and  that  they  take 
nothing  on  their  plea  against  him ;  that  they 
be  adjudged  liable  for  the  full  amount  of  the 
debt  In  favor  of  Lyon  ft  Sons,  expressed  by 
the  vendor's  lien  note,  and  that  plaintiffs 
take  nothing  against  him  thereon.  He  fur- 
ther prayed  for  general  rellet.  A  trial  re- 
sulted in  a  verdict  in  favor  of  O.  T.  Lyon 
ft  Sons  against  appellant,  Outhrle,  for  the 
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amount  of  the  yendor'B  lien  note  with  In- 
terest, etc.,  $596.09,  foreclosing  their  vendor's 
lien  upon  said  lots  as  against  all  the  de- 
fendants and  In  favor  of  the  defendants 
Jockusch,  Davidson  &  Ca,  against  appellant, 
Outbrie,  for  the  amount  of  his  note  In  their 
favor,  with  Interest  and  attorneys'  fees 
amounting  to  $1,650.75.  Judgment  followed, 
and  Onthrle  appealed. 

W.  B.  Spell  and  Lewis  &  Phillips,  for  ap- 
pellant. A.  P.  McKlnnan  and  B.  T.  Cum- 
mlngs,  for  appellees. 

BOOKHOUT,  J.  (after  stating  the  facts). 
1.  During  the  trial  and  upon  cross-examina- 
tion of  appellant,  Onthrle,  by  counsel  for 
Jockusch,  Davidson  &  Co.  he  was  asked  If 
be  had  not  acquired  sufficient  property  since 
the  execution  of  the  deed  of  trust  to  pay  off 
the  debt  of  O.  T.  Lyon  &  Sons  and  also  the 
debt  of  Jockusch,  Davidson  &  Co.  To  this 
question  and  answer  counsel  for  Guthrie  ob- 
jected, because  the  question  and  answer  were 
immaterial  and  Irrelevant  The  objection 
was  overruled,  to  which  ruling  his  counsd 
excepted.  The  witness  answered  that,  at  the 
time  the  deed  was  tendered  to  Jockusch,  Da- 
vidson &  Co.,  he  did  not  have  the  means  to 
pay  said  debts;  that  at  the  time  of  the  trial 
he  owned  15  shares  of  stock  in  a  plumbing 
company,  worth  $3,000.  He  was  also  asked : 
"How  much  money  have  you  expended  In 
building  a  fine  residence?"  To  which  be  an- 
swered: "About  $1,200  or  $1,800."  This 
question  and  answer  was  also  excepted  to 
for  the  same  reason.  The  exception  was 
overruled,  and  bill  of  exception  taken.  In 
this  state  the  rule  is  that  all  evidence  must 
be  excluded  which  Is  incapable  of  affording 
any  reasonable  presumption  or  inference  as 
to  the  principal  fact  or  matter  In  dispute. 
Kellogg  V.  McCabe,  92  Tex.  201,  47  8.  W.  620. 
It  Is  for  the  court,  when  the  evidence  is 
offered  and  objection  made,  to  determine 
whether  or  not  It  meets  the  requirements  of 
this  rule.  The  issue  between  appellant,  Guth- 
rie, and  Jockusch,  Davidson  &  Co.  was  wheth- 
er the  representations  In  the  letters  of  Guth- 
rie of  March  and  April,  1901,  were,  when- 
made,  materially  untrue,  and,  if  so,  whether 
they  operated  as  an  inducement  for  the  ap- 
pellees to  accept  the  trust  deed.  We  fail  to 
see  how  this  evidence  afforded  any  reasonable 
Inference  aa  to  the  existence  or  nonexistence 
of  this  fact.  Can  it  be  said  that,  because,  in 
1905,  at  the  time  of  the  trial,  Onthrle  owned 
stock  in  a  corporation,  worth  $3,000,  and  a 
residence  worth  $1,200  or  $1,300,  that  these 
facts  tend  to  show  that  his  statements  made 
In  March  and  April,  1901,  as  to  the  value  and 
location  of  the  lots  contained  in  the  deed  of 
trust,  were  untrue  and  fraudulently  made? 
We  think  not  The  admission  of  this  evi- 
dence was  error. 

2.  It  is  insisted  that  the  evidence  was  in- 
wiflaclent  to  raise  the  issue  of  fraud  In  the 
execution  and  acceptance  of  the  deed  of  trust; 


that  the  evidence  shows  the  representaticmB 
made  by  Guthrie  aa  to  the  value  of  the  lots 
and  their  location  were  but  expressions  of 
his  opinion,  and  could  not  form  the  basis  of 
an  action  for  deceit  These  contentions  arise 
under  the  seventh  and  eighth  paragraphs  of 
the  charga  We  are  of  the  opinion  that  there 
was  evidence  tending  to  raise  this  issue,  and 
conclude  that  the  court  properly  submitted 
it  to  the  Jury. 

3:  The  trial  court,  at  the  request  of  Jock- 
usch, Davidson  &  Co.,  instructed  the  Jury  as 
follows:  "If  you  believe  from  the  evidence 
that  Jockusch,  Davidson  &  Co.,  after  having 
received  Information  as  to  the  condition  and 
value  of  the  lots  In  controversy,  afterwards, 
within  a  reasonable  time,  notified  the  said 
Guthrie  that  they  would  repudiate  the  con- 
ditions of  said  deed  of  trust  and  that  the 
said  Jockusch,  Davidson  ft  Co.  were  not  hold- 
ing said  deed  of  trust  with  a  view  of  obtain- 
ing any  benefits  thereunder,  then,  if  you  find 
for  the  defendants  Jockusch,  Davidson  &  Co. 
under  the  other  Issues  in  the  case  as  submit- 
ted in  the  charge  of  the  court,  then  you  will 
find  for  the  defendants  Jockusch,  Davidson 
&  Co.  on  this  Issue  in  the  case."  The  repre- 
sentations charged  to  be  fraudulent  were 
made  Ip  March  and  April,  1901.  The  deed 
of  trust  was  delivered  about  the  same  time. 
The  alleged  misrepresentations  relate  to  the 
value  and  location  of  the  lots  upon  which  the 
trust  deed  was  given.  In  May,  1902,  Jock- 
usdi,  Davidson  &  Co.  had  notice  that  the  lots 
were  worth  about  $25  apiece.  Some  time 
just  prior  to  S^tember  3, 1902,  Guthrie  wrote 
Jockusch,  Davidson  &  Co.  that  Lyon  &  Sons 
were  about  to  foreclose  their  Hen  on  the  lots. 
On  September  3d,  they  answered  Guthrie 
that  "they  had  made  an  effort  to  ascertain 
the  value  of  the  property  with  very  tmsatls- 
factory  results,  and  were  led  to  believe  their 
value  Is  much  less  than  the  lien  amounts  to, 
for  which  reason  we  would  not  be  willing  to 
take  up  the  same  [the  Lyon  &  Sons'  lien]." 
In  February,  1903,  Gutlirle  executed  and  sent 
to  Jockusch,  Davidson  &  Co.  a  deed  to  the 
lots.  After  the  receipt  of  the  deed  and  after 
the  institution  of  this  suit  W.  J.  Jockusch, 
for  his  firm,  went  to  Hlllsboro  and  had  an 
interview  with  Guthrie.  He  stated  to  Guth- 
rie that  he  had  been  informed  that  the  lots 
were  worth  only  about  $26  apiece,  and  tried 
to  get  Guthrie  to  satisfy  the  Lyon  &  Sons 
claim  and  execute  his  firm  a  new  note.  This 
Guthrie  refused  to  do.  Tlie  deed  was  retain- 
ed by  Jockusch,  Davidson  Sc  Co.  and  their 
counsel  until  the  17th  of  September,  1903, 
when  it  was  tendered  back  to  him  In  their 
answer  filed  that  day.  It  was  the  duty  of 
Jockusch,  Davidson  &  Co.,  upon  receiving  in- 
formation that  Outbrie  had  misrepresented 
the  value  and  location  of  the  lots,  and  for 
this  reason  they  wished  to  cancel  the  con- 
tract to  promptly  repudiate  the  transaction 
and  tender  back  to  him  the  title  and  posses- 
sion of  the  lots.  Hallwood  v.  Berry  (Tex. 
Civ.  App.)  80  S.  W.  857;  Watson  v.  Baker, 
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71  Tex.  749,  9  S.  W.  867;  Precious  Blood  Soc 
T.  Elsythe  (Tenn.  Sup.)  50  S.  W.  750;  I/andreth 
ft  Ca  ▼.  Scbevenel  (Tenn.  Sap.)  52  S.  W.  148; 
Sdffer  T.  Dletz,  83  N.  T.  30a  In  the  letter 
ti  September,  1902,  they  did  not  tender  back 
the  deed  of  trust,  or.  In  other  words,  repudiate 
file  contract.  In  the  conTenation  which  took 
place  at  Hlllsboro  the  deed  was  not  tendered 
back.  This  was  not  done  nntll  they  filed 
their  first  amended  original  answer  In  Sep- 
tember, 1903.  Under  the  evidence  the  charge 
tboTe  copied  was  not  called  for.  The  court 
bad.  In  his  main  charge,  submitted  the  issue 
of  estoppel  as  favorable  to  these  defendants 
IS  was  authorised  by  the  evidence,  and  th* 
giving  of  the  special  charge  was  error. 

Vve  the  errors  pointed  out,  the  judgment 
!■  reversed,  and  the  cause  traianded. 

On  Rehearing. 

Appellees  complain  in  the  motion  for  re- 
hearing that  there  Is  evidence  in  the  record 
that  the  deed  was  tendered  back  to  Onthrle 
by  W.  J.  Jockusch  In  March,  1003,  and  that 
our  finding  that  It  was  not  tendered  back  un- 
til the  filing  of  the  answer  September  17, 
1903,  Is  not  supported  by  the  record.  To  sup- 
p<Mt  their  contention  appellees  quote  the  tes- 
timony of  W.  J.  Jockusch  as  follows:  "I 
think  I  was  in  Hlllsboro  on  the  8d  of  March, 
1908,  after  Outhrle  sent  me  the  deed.  I  had 
the  deed  thai.  I  received  it  by  mall.  I  think 
I  had  returned  it  to  Mr.  Cummings.  I  bad 
not  returned  it  to  Outhrle  When  I  was  here, 
I  did  offer  to  retom  it  to  Outhrle.  I  don't 
remember  whether  or  not  I  had  the  deed  at 
the  time  I  talked  with  Outhrle.  I  think  not, 
but  I  did  offer  to  give  it  to  him.  I -don't 
think  I  had  the  deed  with  me  at  the  time  of 
this  conversation."  We  do  not  think  that 
this  evidence  shows  that  the  deed  was  tender- 
ed back  to  Onthrle.  Jockusch  says  he  did 
dBer  to  give  It  to  him.  But  he  further  says 
be  did  not  have  the  deed  with  him  at  the 
Ume.  After  receiving  the  deed  by  mall,  he 
did  not  send  it  back  to  Outhrle,  but  sent  it 
to  Mr.  Cummings,  who  was  shown  to  be  the 
attorn^  of  Joclcusch,  Davidson  &  Co.  The 
deed  of  trust  was  accepted  by  Jockusch,  Da- 
vidson A  Ca  In  April,  1901,  and  was  not  ten- 
dered back,  or  any  offer  made  to  return  or 
release  the  same,  until  after  suit  was  filed. 
The  motion  for  rehearing  Is  overruled,  and 
tbe  motion  for  additional  conclusions  is  over- 
mled,  except  as  to  the  above  findings  em- 
bracing tbose  requested  In  the  motion. 


nsSOUKI,  K.  ft  T.  RT.  00.  OF  TBXAS  T. 

SCOFIELD. 
(Qmrt  of  Civil  Appeals  of  Texas.    Dec.  1,  1906.) 
L  Bailboads  —  KnxiHO  Stock  or  Tback  — 

A  railroad  company  is  not  liable  for  killing 
tt  animal  at  a  pablle  croasinc  in  a  district  with- 
ia  which  stock  is  prohibited  from  running  at 
bm  unless  the  employes  in  charge  of  the  train 
ttiQdng  the  animal  wen  gnilty  of  gross  negli- 


gence; they  were  not  required  to  keep  a  lookout 
to  discover  animals  on  the  track. 

rBd.  Note.— For  cases  in  iwint,  nee  Cent.  Dig. 
vol.  41,  Railroads,  SI  1400,  1401.] 

2.  Statutes  —   Rktboaotivk   Opbbatioh  — 

RXPEAL  —  RAIIJtOADB  —  IllJTTBIBS  TO  ARI- 


Acta  1905,  p.  226,  e.  117,  amending  the  ttat- 
ntes  relating  to  the  liability  of  railroad  com- 
panies for  Inlling  stock,  where  the  stock  law  is 
m  force,  has  no  application  in  an  action  against 
a  railroad  company  for  killing  an  animal  before 
the  passage  of  the  act. 

3.  Railboaos  —  KiLLiNO  Stock  or  Track  — 
ErrscT  or  Stock  Law. 

A  railway  company  is  not  liable  for  killing 
an  animal  on  its  track  at  a  public  crossing  in  a 
district  within  which  stock  is  prohibited  from 
running  at  large  where  the  engineer  in  charge  of 
th*  train  which  killed  tbe  animal,  after  discover- 
ing it  on  tbe  track,  could  not,  by  the  use  of  the 
means  at  bis  command,  prevent  tbe  killing. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  41,  Railroads,  {|  1400,  1401.] 

4.  TRTAI.  —  lRBTBT7CnORB  —  WMOHT  OF  BVI- 
DXRCS. 

Where,  in  an  action  against  a  railway  com- 
pany for  killing  an  animal  on  its  track  at  a 
public  crossing  In  a  district  within  which  stock 
was  prohibited  from  running  at  large,  the  evi- 
dence showed  that  tbe  whistle  of  the  locomotive 
was  not  blown  nor  the  bell  rung  at  the  crossing, 
an  Instruction  that,  if  the  company  failed  to 
sound  the  whiitie  or  ring  the  bell  before  passing 
the  public  crossing,  the  company  was  neeligent 
per  se,  and,  if  the  company  was  guilty  of  gross 
negligence  m  failing  to  blow  the  whistle  or  ring 
the  bell  or  In  cheocing  tlie  speed  of  the  train 
after  discovering  the  animars  peril,  a  verdict  iot 
plaintitr  was  authorised  was  objectionable  as 
being  on  the  weight  of  the  evidence. 

5.  Sams. 

An  Instruction,  in  an  action  against  a  rail- 
road company  for  killing  an  animal  on  its  track 
at  a  public  crossing,  which  anthorised  a  finding 
that  the  company's  employto  in  charga  of  the 
train  were  guilty  of  gross  negligence  If,  in  ap- 
proaching the  crossing,  they  failed  to  sound  the 
whistle  or  ring  the  bell  was  erroneous,  it  being 
for  the  Jury  to  determine  whether  such  negli- 
gence existeo. 

[Ed.  Note.— For  cases  in  point,  see  Cwt  Dig. 
vol  46,  Trial,  i  466.] 

Appeal  from  Hill  Cotm^  Court;  N.  J. 
Smith,  Judge. 

Action  by  M.  W.  Scofleld  against  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company 
of  Texas.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

W.  B.  Spell,  for  appellant  A.  P.  McKln- 
non,  for  appellee. 

TALBOT,  J.  Appellee's  mule  was  struck 
and  killed  by  one  of  appellant's  trains  at  a 
pnbllc  road  crossing  In  precinct  No.  1  of 
Hill  county,  Tex.,  on  February  23,  1906.  At 
the  time  ot  the  accident  resulting  in  the 
mule's  death,  the  stock  law  prohibiting  the 
running  at  large  of  horses,  mules,  Jacks, 
Jennets,  and  cattle  was  In  force  in  said  pre- 
cinct and  county.  There  was  evidence  tend- 
ing to  show  that  tbe  whistle  on  the  engine 
drawing  the  train  which  cansed  the  death 
of  tbe  mule  was  not  blown,  nor  the  bell  rung, 
in  tbe  manner  reqtdred  by  article  4607,  Rev. 
St.  1896,  as  said  train  approached  the  road 
crossing,  and  this  seems  to  be  the  character 
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•f  negligence  relied  upon  by  appellee  to  ee- 
tabliah  and  fix  liability  on  the  part  of  ap- 
pellant for  tbe  damages  instalned  by  him 
In  tbe  loss  of  his  mule.  A  Jury  trial  In  the 
county  court,  December  18,  1905,  resulted 
In  a  verdict  and  Judgment  for  appellee,  and 
appellant   has   appealed. 

Appellant  requested  tbe  court  to  charge 
the  Jury  to  the  effect  that  tbe  engineer  oper- 
ating tbe  locomotive  that  struck  and  killed 
appellee's  mule  was  not  required  to  keep  a 
lookout  to  discover  said  mule  on  Its  track. 
The  refusal  to  give  this  charge  is  assigned 
as  error,  and  we  think  the  assignment  is 
well  taken.  Appellee's  contention  that,  be- 
cause the  mule  was  killed  at  a  public  road 
crossing,  appellant  would  be  liable  if  it 
failed  to  exercise  ordinary  care  to  discover 
and  avoid  Injuring  the  mule  cannot  be  main- 
tained. It  has  been  several  times  decided 
by  the  courts  of  this  state  that,  if  there  be 
a  statute  In  force,  at  the  time  and  place 
where  the  Injury  occurs  resulting  in  the 
death  of  an  animal,  by  which  it  is  made  un- 
lawful for  such  animal  to  run  at  large,  then 
the  entry  of  tbe  animal  upon  the  railroad 
track  is  a  trespass,  and  the  railroad  com- 
pany is  not  responsible  to  the  owner  for 
the  injury  done  by  Its  locomotives  or  cars 
to  such  animal,  unless  the  conduct  of  its 
agents  or  employes  amounts  to  gross  negli- 
gence. In  such  case,  it  is  said  that  "railway 
companies  are  entitled  to  presume  that  all 
persons  will  comply  with  the  law  which  for- 
bids tbe  owner  to  permit  his  animals  to  run 
at  large;  and  hence  are  excused  from  the 
exercise  of  that  care  which  will  be  necessary 
If  the  owner  complies  with  the  law — are  ex- 
cused from  tbe  exercise  of  such  care  as  they 
would  exercise  were  it  lawful  for  animals 
to  be  at  large  and  therefore  expected  to  be 
so."  Railway  C!o.  v.  Cocke,  64  Tex.  151; 
Railway  Go.  v.  Jones  (Tex.  Civ.  App.)  40 
S.  W.  746;  Railway  C!o.  v.  Russell  (Tex.  Olv. 
App.)  48  S.  W.  8T6;  Railway  Co.  v.  Tolbert, 
•0  S.  W.  508,  14  Tex.  Ct  Rep.  240.  While 
the  killing  of  the  animals  involved  in  the 
cases  cited  did  not  occur  at  a  public  road 
crossing — ^those  in  tbe  first  three  cases  cited 
occurred  in  cities  in  which  ordinances  had 
been  passed  by  which  the  running  at  large 
•f  such  animals  was  made  unlawful,-  and 
the  one  In  the  last-cited  case  at  a  place 
etber  than  a  public  crossing,  but  in  a  pre- 
cinct and  county  in  which  the  stock  law  ap- 
peared to  be  in  force — yet  we  think  the 
ease  at  bar  is  not  distinguishable  from  those 
cases  on  principle.  In  all  of  them,  tbe  hold- 
ing that  the  railway  company  would  not  be 
liable  unless  its  employes  In  charge  of  the 
train  causing  tbe  injury  were  guilty  of  gross 
negligence  was  based  upon  the  fact  that,  by 
valid  ordinances  of  said  cities,  or  a  statute, 
tbe  mnuing  at  large  of  said  animals  was  pro- 
hibited and  rendered  nnlawful,  and  a  viola- 
tion of  same  could  not  be  anticipated  and 
said  animals  expected  to  be  at  tbe  place 
where  injured.    It  iv  to  be  observed  that  ap- 


pellee's mule  was  atmcic  and  killed  before 
act  1905,  p.  226,  c.  117,  was  passed,  and  the 
same  can  have  no  bearing  in  determining 
the  question  of  the  degree  of  care  that  de- 
volved upon  aK>ellant  to  avoid  injuring  tbe 
mule. 

We  are  of  the  oplnl(»i  that  the  court  erred 
in  refusing  to  charge  the  Jury  at  appellant's 
request  that  if,  Attec  the  engineer  discovered 
said  mule,  he  could  not,  by  tbe  use  of  tbe 
means  at  bis  command,  have  prevented  the 
killing  of  said  mule,  to  find  tor  defendant. 
Tbe  charge  embodied  a  correct  principle  of 
law,  and,  under  the  facts  of  this  case,  wblle 
the  language  in  wblcb  it  Is  expressed  is  not 
in  the  usual  form.  It  or  some  similar  charge 
should  have  been  given.  The  rule,  as  stated 
in  the  decl8i(HU  cited,  Is  "that  it  is  enough 
that  the  employes  of  the  company  use  such 
care,  after  the  danger  become  known,  as  a 
prudent  man  would,  under  the  same  circum- 
stances, to  avoid  injury." 

Appellant  complains  of  tbe  following  para- 
graph of  tbe  court's  charge:  "Our  statute 
provides  that  tbe  agents  and  employes  of  a 
railway  company  In  charge  ot  its  moving 
engines  and  trains  shall,  upon  approaching 
a  public  crossing,  sound  its  whistle  and  ring 
its  bell  for  a  space  of  at  least  80  rods  before 
passing  said  public  crossings.  Tou  are  char- 
ged in  this  connection  that,  If  you  believe 
ttom  the  evidence  that  the  defendant  com- 
pany, its  agents,  and  employes  in  charge  ot 
said  engine  and  train,  failed  to  sound  the 
whistle,  or  ring  the  bell  continuously  for  a 
distance  of  at  least  80  rods  before  passing 
a  public  crossing  where  the  mule  was  In- 
jured, the  defendant  would  be  guilty  of  negli- 
gence per  se.  You  are  further  instructed 
that.  If  you  believe  from  the  evidence  In  this 
case  that  the  defendant  company,  its  agents, 
or  employes  in  charge  of  said  engine  and 
train,  was  guilty  of  gross  negligence  as 
ber^nafter  defined  in  failing  to  blow  tbe 
whistle  or  ring  the  bell,  or  in  checking  the 
speed  of  sai^  engine  and  train  after  discover- 
ing the  danger  or  peril  of  said  mule  while 
upon  its  right  of  way  and  railway  track, 
and  that  said  gross  negligence  was  tbe  direct 
and  approximate  cause  of  the  Injury  to  said 
mule,  yon  will  find  for  tbe  plaintiff  such  sum 
as  you  may  believe  from  the  evidence  he  is 
entitled  to,  not  to  exceed  $150."  This  charge, 
under  previous  decisions  of  this  court,  is  ob- 
jectionable, as  applied  to  tbe  facts  of  this 
and  similar  cases,  because  the  same  la  upon 
the  weight  of  the  evidence  and  antborlzes  a 
finding  by  the  Jury  that  appellant's  sorvanta 
were  guilty  of  gross  negligence,  if,  la  ai>- 
proacblng  the  public  road  crossing,  they 
failed  to  sound  tbe  whistle  or  ring  tbe  bell  as 
prescribed  by  the  statute  to  which  we  have 
heretofore  referred.  In  the  case  of  Railway 
Co.  V.  Jones,  supra,  it  is  held  "that  such  a 
charge  was  erroneous;  that,  wblle  ordinarily 
it  is  not  error  for  tbe  court  to  charge  the 
Jury  that  the  failure  to  blow  tbe  whistle 
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or  rins  the  bell,  as  required  by  onr  statate 
Is  negH^nce,  yet,  inasinuclf  as  it  was  nec- 
essary, under  the  facts  of  that  case,  to  fix 
liability  upon  the  railway  company  to  show 
that  Its  employes  were  guilty  of  gross  negli- 
gence. It  was  a  question  for  tibe  Jury  to  de- 
termine, under  proper  erldence,  whether 
such  negligence  existed  or  not"  And  In 
Railway  v.  Russell,  cited  above,  in  which 
It  seems  the  failure,  to  sound  the  whistle 
or  ling  the  bell  was  undisputed,  it  is  said: 
"rrhere  being  no  proof  that  appellant's  serv- 
ants saw  the  mule  on  the  track  In  time  to 
have  prevented  the  injury,  we  are  of  the 
opinion  that  the  evidence  is  not  sufficient 
to  warrant  the  conclusion  that  said  mules 
were  seen  by  said  employes  In  time  to  have 
prevented  the  Injury.  Such  being  the  state 
of  the  evidence  we  think  It  Is  Insufficient  to 
show  gross  negligence."  This  charge,  by 
reason  of  the  punctuation.  Is  perhaps,  not 
subject  to  the  criticism  that  It  charged  ap- 
pellant's servants  with  the  duty  of  sounding 
the  whistle  continuously  for  the  distance  of 
80  rods  Immediately  before  reaching  and 
passing  the  road  crossing,  but  we  suggest 
that,  upon  another  trial,  the  same  be  so 
drawn  as  to  eliminate  the  question  al- 
together. 

Other  assignments  of  error  need  not  be 
discussed.  We  have  examined  them,  and  be- 
lieve they  point  out  no  reversible  error. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


COHEN  BROS.  v.  MISSOURI,  K.  &  T. 
RT.  CO.  OF  TEXAS. 

(Oonrt  of  Civil  Appeals  of  Texas.    Dec  8, 1906.) 

1.  OarKIKBS  —  Loss  OF  OOODB  —  AOTIOR  — 

Plxaoiro. 

In  an  action  against  a  carrier  f6r  failure  to 
deliver  all  the  articles  mentioned  In  the  bill  of 
lading,  the  fact  that  the  answer.  In  addition  to 
a  genmi  denial,  contained  a  special  defense  that 
the  bin  was  procured  by  fraud  of  the  shipper  did 
not  preclude  the  defense  of  a  mistake  on  the 
part  of  the  carrier's  agent  in  making  out  the 
UO, 

2.  Sahk  —  DEriRSBS. 

In  an  action  against  a  carrier  for  fallnre  to 
deliver  all  the  articles  mentioned  In  the  bill  of 
lading,  the  carrier  may  defend  on  the  ground 
that  Its  agent  made  a  mistake  In  making  out 
the  bilL 

9.  Saxb— Plxadimo. 

In  an  action  against  a  carrier  by  a  shipper 
for  its  fallnre  to  deliver  more  than  49  cases  of 
shoes,  when  65  cases  were  mentioned  in  the  bill 
of  lading,  defendant  answered  by  a  special  plea 
admittlBg  the  issuance  of  a  bill  for  6S  cases, 
and  that  the  car  contained  only  49  cases  on  its 
arrival  at  destination,  bat  it  was  alleged  that 
not'  more  that  49  cases  were  delivered  to  the  car- 
rier, and  that  the  reason  the  bill  was  issued  for 
55  cases  was  that  plaintiff  attempted  to  defraud 
defendant  by  falsely  and  fraadulently  represent- 
ing to  its  agent  at  the  point  of  shipment  that 
he  bad  hauled  55  cases  to  the  station  and  placed 
that  many  in  the  car,  and  induced  the  agent  to 
sign  the  bill  of  lading  in  qnestion.  Held,  that 
the  special  plea  fairly  set  up  a  defense  of  mis- 
take on  tbe  part  of  defendant's  agent. 


4.  FBAUD  —  FAI.SB  Repbcskntatioh. 

In  an  action  aguinst  a  carrier  for  fallnre  to 
deliver  more  than  &  eases  of  shoes  when  the  bill 
of  lading  called  for  65  cases,  defendant's  agent 
at  the  point  of  shipment  testified  that  six  cases 
were  delivered  first,  which  were  checked  olf  by 
him,  and  that,  when  the  other  43  cases  were  de- 
livered, he,  by  mistake,  checked  the  six  cases 
with  them  again ;  that  the  shipper  saw  him 
count  them  into  the  car  and  he  asked  the  shipper 
how  many  cases  he  had,  to  which  the  shipper 
replied  that  there  were  65.  Held,  that  such 
statement  was  a  fraud,  notwithstanding  the  fact 
that  the  mistake  In  checking  was  made  by  the 
agent 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  {  a] 

Appeal  from  District  Court,  Harris  County; 
Norman  O.  Klttrell,  Judge. 

Action  by  Cohen  Bros,  against  the  Mlsaonrl, 
Kansas  &  Texas  Railway  Company  of  Texas. 
From  a  judgment  in  favor  of  defendant, 
plaintiffs  appeal.    Affirmed. 

Heidlngsf eider  &  Heidingsf elder  and  Hogg, 
Watkins  &  Jones,  for  appellants.  Baker, 
Botts,  Parker  Sc  Garwood,  for  appellee. 

REESE,  J.  This  is  a  suit  by  Cohen  Bros., 
a  firm  composed  of  H.  Cohen  and  W.  Cohen, 
to  recover  of  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas  the  sum  of  $1,- 
314.25,  the  value  of  six  cases  of  shoes  alleged 
to  have  been  delivered  by  plaintifTs  to  defend- 
ant at  Brookshlre,  Tex.,  for  carriage  to  Hous- 
ton, Tex.  It  is  alleged  that  plaintiffs  de- 
livered to  defendant  at  Brookshlre  for  car- 
riage to  Houston  66  cases  of  shoes,  and  that 
when  the  car  arrived  at  Houston  the  ship- 
ment was  six  cases  short,  only  49  cases  being 
delivered  to  plaintiffs.  The  value  of  the  six 
cases  is  alleged  to  be  11^14.26.  Defendant 
answered  by  general  denial,  and  by  special 
plea  under  oath  admitted  tbe  issuance  of  the 
bill  <rf  lading  for  55  cases  of  shoes  with  re- 
gard to  which  the  following  allegations  are 
made:  "The  defendant  admits  that  it  is- 
sued a  bill  of  lading  for  55  cases  of  boots 
and  shoes  and  that  the  car  contained  only  48 
cases  of  same  when  it  reached  Houston,  but 
says  that  there  were  not  more  than  49  cases 
delivered  to  it  at  Brookshlre,  and  that  the 
reason  said  bill  of  lading  and  other  papers 
were  Issued  for  55  cases  was  that  the  plaintiff 
in  this  case  attempted  to  defraud  this  defend- 
ant and  represented  to  the  agent  at  Brook- 
shlre falsely  and  fraudulently  that  he  had 
hauled  66  cases  to  the  depot  and  placed  that 
many  cases  in  the  car  and  on  the  depot  plat- 
form, when,  In  fact  he  had  delivered  only  48 
cases  and  induced  th^  said  agent  to  sign  a  bill 
of  lading  for  more  goods  than  were  delivered; 
that  the  number  of  cases  actually  delivered  to 
the  defendant  at  Brookshlre  to  be  carried  to 
HoustMi  was  49  and  not  55  cases,  and  the  de- 
fendant carried  and  delivered  that  number 
to  plaintiff."  Upon  trial  with  a  jury,  there 
was  a  verdict  for  defendant  end,  frmn  the 
judgment  plaintiffs  appeal. 

Various  assignments  of  error  present  in 
different  forms,  the  proposition  that  the  ap- 
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pellee  haTlng  alleged  In  Its  onsnter,  by  way 
of  defense,  that  the  execntion  of  the  bill  of 
lading  for  56  cases  of  shoes  having  been  pro- 
cured by  the  fraudulent  representations  ot  ap- 
pellant, api»ellee  should  not  have  been  al- 
lowed to  prove  that  It  was.  In  fact,  issued  by 
mistake  of  the  agent,  and  that,  there  being 
no  evidence  of  fraud  on  the  part  of  appellants 
Inducing  or  procuring  the  execution  of  the 
bill  of  lading  for  a  greater  number  of  cases 
than  had  been  delivered  to  appellee,  the  Jury 
should  have  been  Instructed  to  return  a  ver- 
dict for  appellants. 

Appellants  are  In  error  as  to  both  conten- 
tions. In  the  first  place  appellee  could  prop- 
erly, under  Its  general  denial,  show  that  It 
bad  not  In  fact  received  55  cases  of  shoes,  as 
called  for  In  the  bill  of  lading,  but  only  49 
cases,  which  was  the  number  delivered  by  It 
to  appellants  at  Houston.  Appellants'  cause 
of  action  was  based  upon  the  fact  that  the 
65  cases  bad  been  delivered  for  shipment. 
Appellee  had  a  right  to  show,  notwithstanding 
the  bill  of  lading,  which  was  only.  In  this  re- 
spect, a  receipt  for  the  goods,  that  only  49 
cases  had  been  so  delivered.  This  necessarily 
Involved  the  fact  that  the  bill  of  lading,  as  a 
receipt  for  so  many  cases,  had  been  executed 
by  mistake.  A  bill  of  lading  Is  twofold  In 
Character:  It  Is  a  receipt  as  to  the  quantity 
and  description  of  the  goods  shipped,  and  a 
contract  to  carry  and  deliver  the  goods  to  the 
consignee  upon  the  terms  specified  In  the  In- 
strument While  It  may  not  be  varied  by  pa- 
rol evidence  (In  the  absence  of  fraud  or  mis- 
take) so  far  as  It  embodies  the  terms  of  the 
contract,  yet,  so  far  as  It  constitutes  a  re- 
ceipt. It  Is,  like  other  receipts,  subject  to  be 
contradicted  or  explained  by  proof  of  the 
facts.  4  Am.  &  Eng.  Ency.  Law,  526 ;  6  Gyc. 
421,  citing  cases ;  House  v.  Holland,  94  S.  W. 
163,  16  Tex.  Gt  Rep.  544.  The  bill  of  lading 
aa  a  receipt  establishes  prima  facie  the  r.e- 
oelpt  of  the  quantity  of  goods  named  by  the 
carrier,  having  In  that  regard  the  same  effect 
as  parol  testimony  as  to  that  fact,  which 
may  be  ovjertbrown  by  proper  evidence  con- 
tradicting the  fact,  and  this  may  be  done  un- 
der the  general  denial. 

We  are  further  of  the  opinion,  however, 
tliat  there  was  direct  evidence  of  the  fraud, 
and  also  that  the  special  plea  of  appellee  fair- 
ly sets  up  the  defense  of  mistake.  The  two 
ftlementa  of  fraud  on  the  part  of  appellants 
and  mistake  on  the  part  of  appellee's  agent  are 
in  mixed  and  dependent  the  one  up<Mi  the  otb- 
or  that  they  cannot  well  be  separated.  The 
mistake  of  the  agent  was  Induced  by  the 
fraud  of  the  appellants,  as  shown  by  the  evi- 
dence. The  agent  testified  that  six  cases  of 
the  goods  were  delivered  first  which  were 
checked  off  by  him,  that,  when  the  other  43 
cases  were  delivered,  he,  by  mistake  checked 
these  six  cases  with  them  again,  making  the 
checking  show  56  caBes  Instead  of  49;  that 
Cohen  saw  him  count  them  into  the  car  and 
be  then  asked  Cohen  how  many  cases  be  bad. 


to  which  Coh«i  ceplled  that  there  were  66 
cases.  Ab  this  corroborated  the  agent's  check 
be  thereupon  made  out  the  bill  of  lading  for 
65  cases.  If,  as  the  Jury  found,  there  were, 
in  fact,  only  49  cases  delivered,  this  state- 
ment of  Oobea  to  the  agent  was  a  manifest 
fraud,  and  it  Is  none  the  less  so  that  the  mis- 
take in  the  checking  had  been  made  by  the 
agent  The  evidence  tends  to  show  that  the 
mistake  of  the  agent  was  seen  by  Cohen  and 
suggested  the  false  statement  as  to  the  num- 
ber of  cases.  The  evidence  both  as  to  the 
mistake  and  fraud  or  combined  mistake  and 
fraud,  was  admissible  under  the  special  pLea. 
The  Jury,  by  their  verdict  found,  that  It  was 
true.  Their  conclusion  Is  amply  supported  by 
the  evidence. 

There  is  no  error  In  the  record,  and  tltt 
Judgment  ta  affirmed. 

Affirmed. 


LB  TULLH  MBROANTIIA  CXX 
v.  RUGELEZ. 

(Conrt  of  Olvil  Appeals  of  Texas.    Dec.  8, 1900.) 

1.  B11.L8  AND  Notes  —  Riobt  or  Acnoii. 

Where  a  debtor,  on  a  settlement  of  an  ac- 
count widl  the  creditor.  Indorsed  to  bim  a  num- 
ber of  notes,  and  one  of  them  was  not  paid  by 
the  maker,  it  was  proper  for  the  creditor  to 
bring  an  action  against  the  debtor  on  the  note 
with  its  Indorsement,  and  not  upon  a  balance  of 
account 

2.  Samic  —  Rkoovkbt  or  Attobret'b  Fkkb. 

Where  a  note  called  tor  attorney's  fees  if 
It  ghoald  be  placed  In  the  hands  of  an  attorney 
for  collection.  In  an  action  thereon,  no  recovery 
for  attorney's  fees  could  be  had  In  the  absence 
of  an  allegation  In  tbe  petition  that  the  note  had 
been  placed  in  the  hands  of  an  attorney. 

[Ed.  Mote. — ^For  cases  In  jiolnt  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  1 1467.] 

Appeal  from  Matagorda  Oounty  Court; 
Jesse  Matthews,  Judge. 

Action  by  Hy  Rugeley  against  the  Le  Tall* 
Mercantile  Company.  From  a  Judgrment  in 
favOT  of  plaintiff,  defendant  appeals.  Re- 
formed and  affirmed. 

Gaines  &  Corbett,  tor  appellant  W.  8. 
Holman,  for  appellee. 


REESB,  J.  This  is  a  suit  by  Hy  Ruge- 
ley against  J.  A.  Elmore,  as  maker,  and  tbe 
Le  Tulle  Mercantile  Company  as  Indorsers 
and  guarantors,  of  a  promissory  note  for 
$331,  with  Interest  and  attorney's  fees,  ex- 
ecuted by  Elmore  payable  to  tbe  Le  Tulle 
Mercantile  Company,  and  transferred  along 
with  a  lot  of  other  notes  to  the  Bay  City 
Bank,  a  partnership  composed  of  H.  L.  Ruge- 
ley and  Hy  Rugeley,  with  a  written  guar- 
anty of  payment  thereof  by  the  Le  Tulle 
Company,  and  a  waiver  of  protest  and  no- 
tice' of  dishonor  by  tbe  maker.  Said  note 
was  also  indorsed  by  the  Le  Tulle  Company 
to  the  Bay  City  Bank  and  contains  the  fol- 
lowing on  the  face  thereof:  "The  drawers 
and  indorsers  severally  waive  demand  and 


Digitized  by 


Google 


Tex.) 


LB  TULLB  MBBOANTILB  00.  ▼.  RUGBLBT. 


439 


presentation  for  payment,  protest,  and  notloe 
for  nonpayment  of  this  note  and  diligence 
In  collecting,  and  all  defenses  on  tbe  ground 
of  any  extension  of  time  of  Its  payment  that 
may  be  given  by  tbe  bolder  or  holders,  and 
sbonld  tbls  note  be  placed  in  the  hands  of 
an  attorney  for  collection  I  agree  to  pay 
attorney's  fees  of  ten  per  cent,  of  principal 
and  interest  dne."  It  Is  alleged  in  tbe  peti- 
tion tliat  the  plaintiff  is  tbe  owner  of  tbe 
note.  Tbe  defendant  he  Tulle  Company  in 
Its  answer  alleges  that,  being  Indebted  to 
the  Bay  City  Bank  In  the  sum  of  ^061.34, 
it  delivered  to  tbe  bank  in  payment  of  Its 
indebtedness  various  notes  and  bills,  and 
otiter  property,  among  them  the  note  sued 
on;  that  at  the  time  of  such  delivery  tbe 
Le  Tulle  Company  notified  Hy  Rugeley  that 
tbe  note  of  Elmore,  which  was  dne  in  90 
days  from  its  date,  should  be  collected  Im- 
mediately upon  maturity,  or  that  suit  should 
be  Immediately  brought  thereon;  that  El- 
more was  preparing  to  plant  a  rice  crop,  and 
that  Rogeley  was  making  him  advances  and 
bad  a  mortgage  upon  the  crop,  and  for  that 
reason  selected  Elmore's  note  as  among 
those  to  be  delivered  by  the  Le  Tulle  Com- 
pany in  payment  of  Its  Indebtedness.  It  was 
further  alleged  that  the  Bay  City  Bank  pro- 
ceeded to  collect  tbe  notes,  and  afterward!^ 
a  full  and  final  settlement  was  bad  between 
the  bank  and  tbe  Le  Tulle  Company,  and, 
after  deducting  the  amount  collected  on  the 
notes,  there  remained  a  balance  of  $874  due 
by  tbe  Le  Tulle  Company,  for  which  It  ex- 
ecuted its  note  to  tbe  bank,  which  note  it 
afterwards  paid  and  tbe  bank  returned  to 
the  company  all  of  the  notes  uncollected; 
fliat  tbe  bank  kept  the  Elmore  note  and 
thereby  treated  the  same  as  having  been 
paid.  Tbese  allegations  of  the  answer  with 
regard  to  the  Elmore  note  are  substantially 
denied  by  supplemental  petition,  and  It  was 
alleged  further,  that,  at  the  time  of  the 
transfer  of  tbe  Elmore  note  and  at  all  times 
since,  Elmore  was  notoriously  insolvent 
Upon  a  trial  with  a  Jury  there  was  a  verdict 
for  plaintiff,  and,  upon  the  verdict,  judgment 
was  rendered  against  defendants  for  the 
amount  of  principal,  interest,  and  attorney's 
fees  dne  upon  the  note,  from  which  Judgment 
Oie  Le  Tulle  Mercantile  Company  appeals. 
We  will  not  undertake  to  pass  upon  the  nu- 
merous assignments  of  error  presented  by 
appellant's  brief.  Tbe  twenty-second,  twonty- 
stxth,  twenty-eeventh,  twenty-eighth,  twenty- 
ninth,  thirtieth,  thirty-fifth,  and  tbirty-sev- 
entb  assignments  of  error,  and  the  proposi- 
tiona  tiiereimder,  cannot  be  considered,  for 
tbe  reason  that  they  are  not  accompanied 
if  appropriate  statements  from  tbe  record  of 
radi  proceedings  or  parts  thereof  as  will  be 
necessary  and  snlBcient  to  explain  and  sup- 
port tbe  propositions  with  a  reference  to  the 
page  of  tbe  record,  aa  Is  required.  Bute  81, 
81  S.  W.  tU. 


As  will  be  seen,  the  Issue  ui)on  which  the 
case  turned  was  whether,  by  the  terms  of 
the  settlement  referred  to  In  appellant's  an- 
swer, appellee  became  bound  to  take  the 
Elmore  note,  discharging  appellant  of  its  li- 
ability upon  their  Indorsement  and  guaranty. 
The  further  Issue  was  presented  by  tbe  evi- 
dence whether  appellant  was  discharged  b^ 
reason  of  the  fact  that  appellee  had  in  bis 
hands  certain  money,  the  proceeds  of  the 
rice  crop  of  Marshall  Elmore,  son  of  J.  A. 
Elmore,  out  of  wUch,  it  Is  claimed,  be 
agreed  to  pay  the  J.  A.  Elmore  note  if  tbe 
amount  was  sufficient  The  reasonable  con- 
struction to  be  placed  upon  appellee's  testi- 
mony upon  this  point  is  ttiat  he  agreed  to  do 
this  If  the  amount  of  the  proceeds  of  tbe 
rice  was  sufficient  after  discharging  other 
debts  against  it  He  testified  that  he  paid 
appellant  $700  for  rent  and  that  the  balance 
of  the  proceeds  of  the  rice  crop  was  not  suf- 
ficient to  pay  what  Elmore  owed  him.  The 
presumption  is  reasonable  that  be  referred 
to  what  Elmore  owed  him  on  tbe  mortgage 
given  on  tbe  crop  to  aecore  advances  refer- 
red to  in  appellant's  answer.  The  suit  was 
properly  brought  upon  the  note  with  Its  in- 
dorsement and  guaranty,  and  not  upon  any 
balance  of  account  due  by  appellant  to  ap- 
pellee. Appellant's  only  liability.  In  fact, 
was  as  indorser  and  guarantor  of  the  note. 
The  Issues  were  presented  to  tbe  jury  in  a 
general  charge,  which,  while  it  was  confus- 
ing and  not  at  all  clear  in  any  of  Its  state* 
ments,  served,  we  think,  to  give  tbe  Jury  a 
generally  correct  idea  of  tbe  law  upon  the 
various  issues,  and  we  overrule  the  various 
assignments  of  error  presenting  objections 
thereto,  as  well  as  those  complaining  of  the 
action  of  tbe  court  In  refusing  special  In- 
structions requested  by  appellant,  except 
tbe  twenty-sixth  assignment  presenting  the 
error  in  the  charge  directing  the  jury  to  find 
for  plaintiff  attorney's  fees  upon  the  note. 
The  note  provided  for  the  payment  of  at- 
torney's fees  if  it  was  placed  In  the  hands 
of  an  attorney  for  collection,  but  there  was 
no  allegation  in  the  petition  that  this  had 
been  done,  and,  without  such  allegation,  ap- 
pellee could  not  recover  attorney's  fees. 
Maddox  v.  Craig,  80  TBx.  600,  16  S.  W.  328; 
Jones  V.  Smith  (Tex.  Civ.  App.)  26  S.  W. 
241;  Smith  v.  Board  (Tex.  Civ.  App.)  51  S. 
W.  B20;  Lay  v.  Cardwell  (Tex.  Olv.  App.) 
38  S.  W.  696. 

The  assignments  of  error  presenting  this 
objection  to  tbe  judgment  are  sustained,  and 
the  Judgment  will  be  reformed  so  as  to  In- 
clude only  the  principal  and  interest  due. 
upon  tbe  note,  with  the  costs  of  the  trlnl 
court  and,  as  so  reformed.  Is  affirmed.  Ap- 
pellee will  be  charged  with  all  the  costs  of 
this  appeal.  The  Judgment  against  Elmore, 
not  having  tj«i  appealed  from,  is  not  dls> 
turbed. 

Eeformed  and  affirmed. 
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HOUSTON  &  T.  0.  R.  (X).  t.  ANDERSON. 
(Oonrt  of  OiTil  Appeals  of  Texu.    Dec.  4, 1906.) 

1.  RAZLBOADS— ACOIDENIB  TO  TBAIRS— NlOU- 

OKROK— EVIDERCB. 

A  north-bound  train  was  derailed  at  a 
switch.  A  Bouth-bound  train  had  about  half  an 
hour  before  passed  over  the  track  and  killed  an 
animal,  a  foot  of  which  had  been  eat  off  and 
pressed  down  in  the  trog  of  the  switch,  so  as  to 
cause  the  same  to  open  sufficiently  to  cause  the 
derailment.  The  operatives  of  the  south-bound 
train  did  not  see  the  animal,  on  account  of  the 
darkness,  until  it  ran  on  the  track  in  front  of 
the  engine,  at  a  place  where  the  right  of  way 
could  not  be  fenced.  The  train  was  operated  in 
a  careful  manner,  and  was  not  running  at  a 
high  rate  of  speed.  There  was  nothing  to  indi- 
cate to  the  operatiyes  that  any  injury  had  been 
done  to  the  track.  The  switch  signals  showed  a 
clear  track  for  the  north-bound  train,  and  its 
operatives  looked  down  the  track  and  could  see 
nothing  wrong  in  the  switch.  Held,  tliat  the 
derailment  of  the  train  was  an  accident  which 
could  not  have  been  avoided  by  the  exercise  of 
ordinary  care,  either  in  the  operation  of  the 
train,  or  in  the  maintenance  of  the  track. 

2.  Samb. 

A  train  carrying  petroleum  was  wrecked 
without  the  negligence  of  the  railroad,  and  the 
oil  ran  onto  adjacent  property,  damaging  the 
sfcme.  Hie  force  of  men  which  the  railroad  was 
able  to  obtain  was  insufficient  to  clear  the  wreck 
and  pat  the  track  in  condititm  for  the  passage 
of  trains,  and  also  to  prevent  the  escape  of  the 
oil.  Held,  that  ordinary  care  did  not  require 
the  railroad  to  delay  the  repair  of  the  track  and 
employ  the  men  to  stop  the  escape  of  the  oil  and 
lessen  the  damag*  to  the  adjaceut  property. 

8.  Samk. 

A  train  carrying  petroleum  was  wrecked, 
and  the  oil  ran  onto  adjacent  property.  The  oil 
continued  to  mn  from  the  cars  for  several  days 
after  the  wreck,  and  after  the  railroad  had  re- 
paired its  track.  The  railroad  did  nothing  to 
stop  the  flow.  The  continuous  flow  was  the 
main  cause  of  the  damage  to  the  adjacent  prop- 
erty. Held,  that  the  negligence  of  the  railroad 
in  failing  to.  stop  the  flow  of  the  oil  was  for  the 
Jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  t  049.] 

4.  AFPBAI,  —  EBB0NE0U8  ADinSSION  ov  Bvi- 
DBNCE  —  WlTHDBAWAL  OF  EVIUBRCB  BT  IW- 
8TBT7CTIORS. 

Whete  the  court  charged  the  Jury  not  to 
consider  certain  evidence  for  any  purpose,  the 
error  in  admitting  the  evidence  was  harmless. 

n.  Note. — For  cases  in  point,  see  Cent  Dig. 
I,  Appeal  and  Error,  {{  4180,  4182.] 

6.  Damaobs  —  Plbadino  —  Evidence  Ad- 

laSSIBLB    —    CONFORlflTT   TO    PUIADINO. 

Where  the  petition,  in  an  action  against  a 
railroad  for  injuries  caused  by  a  train  carrying 
petroleum  being  wrecked  and  permitting  the  oil 
to  run  into  a  water  tank  owned  by  plaintiff,  did 
not  demand  damages  to  plaintiff's  land  by  rea- 
son of  the  destruction  of  the  tank,  evidence  of 
the  value  of  the  land  before  and  after  the  de- 
struction of  the  tank  was  inadmissible. 

.Appeal  from  Wallen  County  Court;  J.  D. 
Harvey,  Judge. 

■  ^Action  by  O.  £■■  Anderson  against  the  Hous- 
ton &  Texas  Central  Railr»^4  Company. 
From  a  Judgment  for  plain'.  J,  defendant 
appeals,    Reversed  and  remanded. 

Andrews,  Ball  &  Streetman,  for  appellant 
J.  V.  Meek,  for  appellee. 


PLEASANTS,  X  This  Is  a  mlt  by  appel- 
lee against  appellant  to  recover  damages  al- 
leged to  have  been  cansed  by  an  orerflow  of 
oil  from  appellant's  right  of  way  onto  ap- 
pellee's premises.  Plaintiff  alleged  that,  by 
reason  of  the  defendant's  negligence  in  the 
maintenance  of  its  track,  and  by  reason  of  Its 
negligence  in  the  operation  and  handling  of 
Its  trains,  a  train  carrying  a  number  of  cars 
of  fuel  oil  left  the  track  and  was  overturaed; 
the  oil  therefrom  running  down  upon  plain- 
titTs  tank  in  large  quantities,  killing  tbe  flsh. 
and  making  It  necessary  to  cut  tbe  dam 
holding  the  water  in  said  tank  that  tbe  oU 
might  escape.  In  addition  to  the  destruction 
and  damages  to  his  tank  and  fish,  plaintiff 
claimed  damage  for  the  loss  of  a  place  from 
which  he  might  water  his  cattle ;  the  loss  of 
two  milch  cows,  and  Injury  to  a  ttaird  from 
drinking  tbe  oil;  loss  arising  from  the  ex- 
pense of  keeping  up  his  cattle  and  feeding 
them  for  a  period  of  16  days,  there  being  uo 
other  water  In  bis  pasture  than  tbe  tank  now 
alleged  to  be  covered  with  oil ;  the  cost  of 
repairing  tbe  dam,  and  tbe  further  destrnc- 
tion  of  two  acres  of  pasture  land,  over  which 
tbe  oil  ran,  placing  tbe  aggregate  amount  of 
his  damages  in  tbe  sum  of  |1,000.  Plaintiff 
also  alleged  negligence  on  part  of  the  defend- 
ant In  falling  to  prevent  said  oil  from  run- 
ning into  bis  tank  after  tbe  wreck  bad  occnr- 
red.  The  defendant  answered  by  general 
denial  and  plea  of  contributory  negligence,  in 
that  plaintiff  failed  to  use  ordinary  care  to 
prevent  or  lessen  the  damage.  If  any,  which 
was  sustained  by  him  by  tbe  flow  of  oil  over 
his  premises.  A  trial  by  Jury  in  tbe  court 
below  resulted  in  verdict  and  Judgment  In 
favor  of  plaintiff  for  tbe  sum  of  $300. 

The  evidence  shows  that  a  train  on  appel- 
lant's road.  In  which  there  were  several  can 
of  crude  jietrolenm  oil,  was  wrecked  at  the 
connection  of  defendant's  main  line  with  a 
switch  track  at  tbe  town  of  Waller,  on  Feb- 
ruary 11,  1906,  and  tbe  oil  escaping  from  said 
cars  ran  down  appellant's  right  of  way  into 
a  small  creek  or  gully,  and  down  said  creek 
Into  a  tank  on  appellee's  premises.  Tbe  oil 
so  carried  Into  tbe  tank  killed  tbe  fish  there- 
in, and  also  killed  two  of  appellee's  cows 
that  drank  the  water  from  tbe  tank  after  It 
bad  become  contaminated  by  tbe  olL  Appel- 
lee, because  of  this  contamination,  had  to  cut 
bis  dam  and  let  all  of  the  water  out  of  the 
tank,  and  was  deprived  of  tbe  use  of  tbe 
tank  for  watering  bis  stock  for  some  time, 
and  was  also  put  to  tbe  expense  of  reballding 
bis  dam.  Tbe  evidence  as  to  the  cause  of 
tbe  wreck  was  undisputed,  and  is.  in  sub- 
stance, as  follows:  The  train  which  was 
wrecked  was  going  north,  and  tbe  accident 
occurred  about  8  o'clock,  p.  m.,  at  tbe  tatersec- 
tion  of  a  switch  track  at  Waller  with  the 
main  Itaie  of  appellant's  road.  About  one- 
half  of  an  hour  before  tbe  wreck  occurred 
another  train  had  passed  this  place  going 
south,  and  bad  run  over  and  killed  a  cov. 
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Tlie  foot  of  thla  cow  was  cat  off  by  the  train 
tluit  atraiA:  h&e  and  pressed  down  in  tbe  frog 
of  the  switch  so  tightly  as  to  cause  the  swltdi 
to  open  sufficiently  to  derail  the  train  coming 
north  shortly  thereafter.  The  night  was 
dark  and  foggy,  and  the  operatives  of  the 
train  that  struck  the  cow  did  not  see  the 
animal  until  it  ran  on  the  track  Immediately 
In  front  of  tiie  engine.  Tlie  cow  was  struck 
in  the  limits  of  the  yards  at  Waller,  a  place 
where  the  right  of  way  could  not  l>e  fmced. 
The  cow  ran  out  from  behind  a  small  tool- 
honae  near  the  track,  and  the  operatives  of 
the  train  could  not  have  seen  her  In  time  to 
liave  prevented  the  train  from  striking  hear. 
The  train  was  being  operated  In  a  careful 
manner,  and  was  not  running  at  a  high  rate 
of  speed.  No  Jar  was  caused  the  train  by 
striking  the  cow,  and  there  was  nothing  to 
Indicate  to  the  operatives  that  any  injury  had 
been  done  the  track.  When  the  train  coming 
north  reached  Waller,  the  switch  signal  show- 
ed a  clear  track,  and  the  engineer  and  fire- 
man both  testified  that  they  were  looking 
down  the  track,  and  could  see  nothing  wrong 
with  the  switch,  and  that  the  cow's  foot  In 
the  frog,  and  the  consequent  small  opening  in 
the  switch,  could  not  have  been  seen  by  them. 

We  do  not  think  thla  evidence  raises  the 
issue  of  negligence  on  the  part  of  the  appel- 
lant or  Its  employes  as  a  proximate  cause  of 
the  wreck  of  the  train,  and  that  Issue  ought 
not  to  have  been  submitted  to  the  jury.  The 
derailment  of  and  the  wreck  of  the  train  was 
clearly  an  accident  which  could  not  have  been 
avoided  by  the  exercise  of  ordinary  care, 
and  was  not  due,  as  alleged,  either  to  the 
fSUure  of  the  operatives  of  the  train  to  ex- 
erdae  oidlnaiy  care  in  its  operation,  or  the 
fUlnre  of  the  appellant  to  exercise  such 
can  In  the  proper  maintenance  of  its  trade 

In  regard  to  the  third  ground  of  negll- 
goice  charged  In  the  petition,  vl&,  that  ap- 
pellant's enrployes  failed  to  use  ordinary 
eaie  to  stop  the  flow  of  oil  over  appellee's 
premises  after  the  cars  were  wrecked,  and 
after  they  had  been  notified  by  appellee  that 
the  oil  would  run  into  and  ruin  his  tank,  the 
•vldoice  shows  that  (tppellee,  who  lived  near 
tile  place  of  the  wreck,  was  sick  in  bed  at 
the  time,  but  that  he  learned  of  tbe  wreck 
shortly  after  It  occurred,  and  sent  a  note 
to  appellant's  section  master  telling  bim  that 
the  oil  would  find  its  way  into  his  tank,  and 
requesting  him  to  have  the  gully  dammed 
so  as  to  confine  the  oU  and  prevent  Its  flow- 
ing into  the  tank.  The  evidence  further 
shows  that  It  was  raining  at  the  time  the 
wreck  occurred,  and  water  was  running 
down  the  gully  in  considerable  volume.  The 
force  of  workmen  which  appellant  was  able 
to  obtain  that  night  was  Insufficient  to  en- 
able it  to  clear  the  wreck  and  put  the  track 
In  condition  for  the  passage  of  trains,  and 
also  to  build  a  dam  across  the  gully,  and, 
the  wredc  not  having  been  caused  by  the 
negligence  of  appellant,  ordinary  care  on  its 
part  did  not  require  it  to  delay  the  repair 


of  its  track  and  the  protection  of  Its  own 
property  rights  in  order  to  prevent  or  lessan 
the  damage  to  appellee's  property. 

There  is  evidence,  however,  to  the  effect 
that  oil  continued  to  run  from  the  overturn- 
ed  cars  for  several  days  after  the  wreck, 
and  after  appellant  had  repaired  its  track; 
that  appellant  did  nothing  to  stop  such  flow; 
and  that  the  continuous  flow  of  oil  was  the 
main  cause  of  the  damage  to  aroellee's  prop- 
erty. This  evidence  presented  an  issue  of 
negligence  which  It  was  proper  to  submit  to 
the  Jury.  Railway  Company  v.  Platzer,  73 
Tex.  121,  U  8.  W.  leO,  8  L.  R.  A.  639,  15 
Am.  St.  Bep.  771. 

The  testimony  of  the  appellee,  Anderson, 
as  to  the  original  cost  of  the  dam,  was  In- 
admissible, but  the  trial  court  instructed  the 
Jury  not  to  consider  it  for  any  purpose,  and 
we  must,  in  view  of  this  instruction,  regard 
the  admission  of  the  evidence  as  harmless 
error.  . 

The  petition  does  not  seek  to  recover  dam- 
ages to  the  land  by  reason  of  the  destruction 
of  the  tank,  and  therefore  evidence  of  the 
value  of  the  land  before  and.  after  the  de- 
struction of  the  tank  was  Immaterial  and 
inadmissible.  There  was  no  evidence  show- 
ing any  damage  to  appellee  from  the  loss 
of  his  tank  as  a  fish  pond  during  the  year 
1905,  and  that  issue  should  not  have  l>eeB 
submitted  to  the  jury. 

We  have  not  discussed  the  various  assign- 
ments  of  error  in  detail,  but.  If  what  we 
have  above  said,  have  disposed  of  all  assign- 
ments which  we  think  present  any  error. 

For  the  reasons  indicated,  the  judgment 
of  the  trial  court  Is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


WEMjS,  FARGO  ft  00.  EXPRESS  v.  BOYLE 
et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8,  1906. 
On  Rehearing,  Dec.  22,  1906.) 

1.  Masteb  Ann  Servant— Irjubibs  to  Serv- 
ant—Suiticiskct  OF  Evidence. 

In  an  action  for  Injuries  to  a  servant  of  an 
express  company  caased  by  the  falling  of  parcels 
from  a  truck,  evidence  held  to  justify  a  nndinK 
that  a  defect  existed  In  the  truck,  of  which  the 
plaintiff  did  not  know  when  injured,  that  the 
defective  condition  of  the  platform  over  which 
he  was  wheeling  the  track  was  not  obvious,  and 
that  he  did  not  assume  the  risk  of  injury  in 
working   thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S4,  Master  and  Servant,  K  983,  084.] 

2.  SAiiE— Question  fob  Jury. 

In  an  action  for  injuries  to  a  servant  of  an 
express   company,   evidence   held   to   present   a 

auestion  for  the  jnry  whether  there  was  a 
itch  in  the  platform  over  which  he  was  wheel- 
ing a  truck,  whether  it  was  the  cause  of  the 
accident,  and  whether  he  knew  of  the  defect 
prior  to  the  accident. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  M  1010,  1016, 
1030.] 
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3.  Saub— DErEoiiTi  Appuanokb— InsPBonon 

—Duty  <w  ^bvant. 

A  servant  of  an  express  company  waa  not 
required  to  inspect  the  trucks  or  platform  where 
he  worked  to  ascertain  if  the  company  had 
performed  its  duty  to  furnish  reasonably  safe 
tools  and  place  to  i>erform  hia  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dlf. 
Tol  84,  Matter  and  Servant,  (  714.] 

4.  Same— SufwouwcT  of  Bvidbnck. 

In  an  action  for  personal  injuries,  evidence 
held  sufficient  to  justify  a  finding  that  the 
express  company  had  caused  a  ditch  to  be  made 
in  the  platform  where  its  servant  was  required 
to  work. 
6.  Tbiai/— ABOunmr  or  Counsel. 

Testimony  of  a  physician  that  plaintiff  is 
•nffering  from  Bright  s  Disease  and  as  a  result 
ia  at  tunes  in  a  comatose  condition,  that  his 
life  Is  threatened  by  uric  attacks  and  that  In 
some  of  them  he  will  die,  Justifies  a  statement 
by  counsel  that,  when  one  of  these  bad  spells 
should  come  on  plaintiff,  and  he  shonld  become 
In  a  comatoite  condition,  he  would  pass  oat  and 
be  no  more. 

6.  Appeai.  —  Rktikw— Habulxss  Bbro»— Ab- 
GuiaitT  or  CouifacL. 

In  an  action  for  personal  injuries  from 
which  there  was  evidence  that  the  death  of 
plaintifC  might  result,  statement  of  counsel  to 
the  jury  that,  if  they  thought  plaintiff  was  a 
fraud,  and  that  there  was  no  evidence  backing 
him,  they  should,  by  their  verdict,  throw  him 
and  his  wife  and  children  on  the  charities  of 
the  world,  though  improper,  was  not  ground 
for  reversal. 

[Ed.  Mote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  |  4185.] 

7.  Master  and  Skbtant— Injt;bik8  to  Sbbt- 
ant— sufficzxhot  of  evidbnob. 

In  an  action  for  Injuries  to  the  servant 
of  an  express  company,  evidence  held  to  justify 
the  jury  in  finding  that  the  injuries  were  caused 
by  the  company's  negligence  in  falling  to  provide 
a  safe  truck  for  loading  express  matter,  and  In 
failing  to  furnish  a  safe  platform  on  which  to 
work,  and  that  his  injuries  were  permanent. 

[Ed.  Note.— J'or  cases  in  point,  see  Cent.  Dig. 
TOl.  84,   Master  and   Servant,   U  951,   959.] 

ft.   APPBAI/— RlOHT    or    BBVIEW— COMPBOMISB 
or   JuDOKBItT. 

Where  a  plaintiff  transferred  to  his  at- 
torneys in  payment  of  their  service  one-half 
of  his  caoae  of  action,  the  fact  that  defendant 
compromised  with  him  by  paying  a  certain  sum 
for  nis  half  of  the  Judgment  in  his  favor  did 
not  estop  the  defendant  from  prosecuting  an 
appeal  as  to  the  other  half. 

SSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
2,  Appeal  and  Error,  t  978.] 

Appeal  from  District  Court,  Hunt  Oomi- 
ty;  R.  L.  Porter,  Judge. 

Action  by  P.  A.  Boyle  and  another  against 
the  WellR,  Fargo  &  Co.  Express.  From 
a  Judgment  in  favor  of  plaintiffs,  defendant 
appeals.    Affirmed. 

Appellee,  as  plaintiff  below,  sued  Wells, 
Fargo  &  Co.  Express  and  the  Houston  &  Tex- 
as  Central  Railway  Company,  in  the  district 
court  of  Hunt  county,  Tex.,  for  ?2,000  dam- 
ages, alleging  that,  while  in  the  service  of 
the  express  company  at  Dallas,  Tex.,  and 
on  the  platform  of  the  Houston  &  Texas 
Central  Railroad  Company,  on  the  7th  day 
of  October,  1902,  he  sustained  personal  Inju- 
ries while  engaged  In  handling  a  truck  upon 
which  was  loaded  express  matter;  that  par- 
cels of  said   express   matter   fell   from   the 


trade  and  titnuik  and  Injured  him ;  that  this 
was  due  to  the  negligence  of  the  express  com- 
pany in  permitting  and  causing  the  platform 
over  which  the  truck  was  handled  to  bars 
a  bole  or  gully  therein;  and  that  the  truck 
famished  and  used  by  plaintiff  was  defect- 
ire  and  out  of  repair,  in  that  the  tongue 
was  oat  of  repair,  so  that  the  track  coold 
not  be  safely  guided,  and  the  wheels  and 
axles  of  the  tru<&  were  worn,  which  caused 
the  wheels  to  wabble  on  the  axles.  This  is 
the  second  appeal  in  this  cause.  The  oplni<Hi 
on  the  former  hearing  is  found  in  87  S.  W. 
165.  The  railway  company  was  discharged 
on  its  plea  at  privilege.  After  the  cause 
was  remanded,  plaintiff  filed  an  amended  pe- 
tition. The  defendant,  besides  general  denial, 
answered,  specially  setting  np  that  such  inju- 
ries as  plaintiff  sustatoed,  if  any,  were  due 
to  his  own  want  of  care;  and  that  his  inju- 
ries, if  any,  were  the  result  of  assumed  risk. 
The  second  trial  of  the  case  resulted  in  a 
rerdict  in  favor  of  the  plaintiff  for  $4,875. 
The  express  company  appealed. 

Alexander  ft  Thompson,  for  appellant  B. 
Q.  Evans,  for  appellees. 

BOOKHOCT,  3.  (after  stating  the  facts). 
1.  The  first  assignment  challenges  the  suffl- 
doicy  of  the  evidence  to  support  the  verdict, 
it  being  contended  that  the  undisputed  erl- 
dence  shows  that  plaintiff  knew  of  the  con- 
dition of  the  trucks  and  each  of  them  at  the 
time  of  the  Injury,  and  that  he  knew  of  the 
condition  of  the  platform,  and  that  its  con- 
dition was  obvious  and  patent;  that  the  great 
preponderance  of  the  evidence  Is  that  there 
was  no  defect  In  the  truck,  and  no  hole  or 
ditch  in  the  platform,  as  testified  to  by  plain- 
tiff. On  the  7th  day  of  October.  1902,  P.  A. 
Boyle  was  In  the  service  of  the  Wells,  Fargo 
A  Ga  Express  at  Dallas,  Tex.,  as  a  common 
laborer  and  had  been  so  engaged  about 
three  weeks.  The  express  company  was  en- 
gaged in  receiving  and  shipping  express  mat- 
ter over  the  various  lines  of  railway  In  Dal- 
las. It  had  a  freight  office  at  the  Santa  F6 
depot  and  a  general  office  on  Main  street. 
Express  matter  was  collected  at  the  freight 
depot  and  general  office  and  carried  by  wag- 
ons to  the  various  railway  depots,  where  the 
same 'was  loaded  on  trucks,  and  from  the 
trucks  into  express  cars.  The  express  com- 
pany owned  and  had  in  its  use  a  number  of 
trucks  at  each  depot,  and  used  the  several 
depot  platforms  as  the  place  where  their  em- 
ployes were  required  to  work.  The  Texas  ft 
Pacific  Railroad  and  Elm  street  run  east  and 
west  and  parallel  with  each  other,  and  about 
,<iOO  feet  apart  The  Houston  ft  Texas  Cen- 
tral Railroad  runs  north  and  south,  and 
crosses  Elm  street  and  the  Texas  ft  Pacific 
Railroad  at  right  angles.  Immediately  east 
of  the  Houston  &  Texas  Central  Railroad  is 
the  depot  platform,  between  Elm  street  and 
the  Texas  ft  Pacific  Railroad,  the  depot  be- 
ing situated  on  the  northeast  side  of  the  plat- 
form.   The  platform  Is  about  300  feet  lone, 
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north  and  south,  and  trom  50  to  100  feet 
wide,  east  and  west  The  nstial  place  where 
they  loaded  ezpreaa  can  on  south-bonnd 
trains — that  la,  the  nsnal  place  of  the  door 
in  which  tbe  express  matter  was  loaded — 
was  ahout  from  80  to  100  feet  north  of  Blm 
street. 

The  plaintiff  testified  that  the  express  com- 
pany had  six  trucks  at  the  Houston  &  Texas 
Oentral  platform  and  the  railroad  also  had 
seven  or  eight  trucks,  and  that  the  express 
company  people  occasionally  used  the  trucks 
belonging  to  the  railroad.  When  a  wagon  ar- 
rived at  the  depot  with  express  matter  to  go 
oat  on  a  train.  It  would  stop  on  the  east 
side  of  the  platform,  and  tibe  express  matter 
would  be  loaded  on  trucks  and  hauled  by  the 
employes  across  the  platform  to  the -west 
side  and  there  loaded  In  the  express  car. 
A  train  came  In  from  tibe  north  on  the  Hous- 
ton &  Texas  Omtral  Railroad,  and  It  was 
while  plaintiff  was  assisting  In  loading  the 
express  matter  on  this  car  that  he  alleges  he 
was  tnjnred.  He  testified  that  be  was  in- 
jured In  the  following  manner  and  from  the 
following  causes:  "When  this  train  came  in 
I  was  told  by  Mr.  Beckett  to  take  hold  of  the 
track  and  help  move  It  over  to  the  car.  He 
was  the  foreman  helping  to  load  and  unload 
stuff  there.  I  don't  know  who  had  loaded  the 
truck.  I  had  not  assisted  in  loading  it  Mr. 
Beckett  was  at  the  tongue  and  I  was  at  the 
back  end  of  the  truck,  and  I  think,  possibly, 
that  Homer  Allen  was  on  one  side.  I  think 
he  was  on  the  east  side  of  this  truck,  north  and 
east  side.  If  there  was  any  one  else,  I  didn't 
know  It  When  I  started,  the  truck  was  right 
about  60  feet  from  the  car,  I  suppose.  I 
started  northwest ;  Mr.  Beckett  was  In  front. 
When  we  started,  the  truck  was  being  pulled. 
I  was  at  the  back  and  Mr.  Beckett  was  at 
the  tongue.  When  I  started  across  with  the 
truck,  the  man  at  the  tongue  controlled  the 
movemoits  of  the  truck.  The  truck  was  load- 
ed. I  don't  know  what  all  it  had  on  It  I 
know  some  of  the  things  that  was  on  it, 
those  that  fell  off  on  me — the  basket  of  laun- 
dry and  the  papers.  Just  judging  from  the 
looks  of  it  It  was  eight  or  nine  feet,  at  least, 
from  the  ground  to  the  top  of  the  load. 
The  truck  was  loaded  with  reference  to  the 
way  they  are  usually  and  ordinarily  loaded, 
about  the  same  to  me ;  looked  about  like  the 
ordinary  load  when  I  took  bold  of  it  I  was 
worktaig  In  a  right  good  hurry;  yes,  sir, 
working  hurriedly.  When  I  started  across 
there,  Mr.  Beckett  was  pulling  it,  I  believe, 
and  I  pushing  it  Before  I  got  to  the  ex- 
press car  the  direction  of  the  truck  was 
changed.  Beckett  changed  to  a  direct  course 
first  iu^  then  when  he  got  the  truck  north 
and  south,  lined  up  with  the  railroad,  com- 
paratively north  and  south,  then  we  changed 
and  went  back ;  that  is,  we  backed  the  truck. 
I  was  behind  the  truck,  the  back  end.  I 
was  pulling,  had  my  face  to  the  truck, 
facing  northward,  walking  backward.  As  I 
was  going  In  that  direction,  this  stuff  on  the 


bade  end,  the  trade  went  into  a  bole,  or  dltdi 
rather,  and  this  express  matter  on  the  bade 
end  fell  off  on  me.  The  ditch  is  about  80 
feet  north  from  Elm  street  that  the  truck  ran 
Into.  I  did  not  know  at  that  time  that  there 
was  a  ditch  there.  The  truck  was  going  back- 
ward at  the  time,  with  a  view  to  lining  It  up 
to  the  car  door.  The  size  of  the  ditch  la 
about  six  feet  long  and  about  two  to  four  or 
six  Inches  deep,  and  about  five  to  seven  or 
nine  inches  wide ;  I  suppose  as  near  as  I  can 
guess  It"  He  further  stated:  "I  went  to  the 
H.  &  T.  C.  platform  the  next  morning.  I 
went  to  see  where  I  had  got  injured  the 
night  before.  I  found  this  ditch  there  that 
the  truck  had  run  into.  I  made  an  examina- 
tion of  the  truck.  I  went  to  the  trucks,  with 
the  exception  of  one,  I  think.  There  was  one, 
I  think,  there  that  I  knew  was  not  It,  because 
it  was  a  big  wide  truck.  I  knew  it  was  not 
the  one  I  had  used  the  night  before,  and  I 
examined  the  wheels  and  axles;  that  is,  I 
shook  them  about  in  order  to  see  their  con- 
dition; and  then  I  noticed  next  how  they 
were  fixed,  whether  there  was  any  play  In 
them  or  not.  I  found  there  four  out  of  six  with 
loss  of  motion  In  the  wheels.  That  lost  mo- 
tion in  the  wheels  would  cause  them  to  wab- 
ble some.  Well,  they  would  wabble  enough  to 
throw  stuff  off  the  top."  He  also  testified 
that  the  spindles  were  bound  to  have  been 
worn  some;  that  the  trucks  were  not  all 
alike  In  play ;  some  were  different  He  says 
the  truck  that  he  was  assisting  to  move  when 
Injured  was  a  Wells  Fargo  truck,  for  he  saw 
the  name  printed  across  the  end.  The  testi- 
mony Introduced  by  defendant  was,  in  sub- 
stance, that  there  was  no  hole  or  defect  in 
the  platform,  and  that  the  trucks  were  in 
good  order  and  condition,  and  that  Boyle 
knew  their  condition;  also  the  condition  of 
the  depot  platform.  Six  witnesses,  who  had 
been,  or  were  at  the  time  of  testifying.  In  the 
employ  of  defendant,  testified  that  there  was 
no  hole  or  ditch  In  the  platform,  and  that  the 
trucks  were  In  good  order  and  condition. 
One  of  these  witnesses,  S.  H.  Hill,  testified 
"that  there  were  some  slight  depressions  la 
it  [the  platform] ;  that  it  was  as  smooth  as 
any  dirt  platform  I  ever  saw."  On  cross-ex- 
amination he  testified :  "There  was  no  defect 
in  the  truck  that  I  know  of.  There  was  no 
ditch  or  hole  [In  the  platform]  that  I  ever 
saw."  Capt  Helm,  the  depot  master  and  a 
witness  for  defendant,  testified :  "It  Is  a  fact 
that  they  raise  that  up  [meaning  the  rail], 
dig  a  trench  there,  and  pull  the  tie  out  from 
under  the  track ;  have  seen  them  do  it  I 
have  seen  gullies  dug  along  there  where  you 
are  talking  about  [meaning  the  ditch  as 
shown  on  the  map  80  feet  north  of  Elm 
street],  on  both  sides  of  the  track.  It  is  not 
a  very  frequent  occurrence.  They  replaced 
ties  about  every  five  years."  Three  witnesses, 
not  connected  with  the  defendant,  testified  by 
deposition  taken  nearly  four  years  after  the 
accident  that  there  was  no  defect  or  hole  in 
the  platform.    Dr.  McNew  testified  that  he 
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was  called  on  tbe  night  of  October  8, 1902,  aft- 
er midnight,  to  see  the  plaintiff ;  that  be  had 
fever  and  coD<plalned  of  headache.  Nei- 
ther plaintiff  nor  his  wife  said  anything  to 
Dr.  McNew  abont  his  having  sustained  an  In- 
jury. Two  witnesses  from  Caddo  Mills  testi- 
fied that  plaintiff  helped  dig  some  cistema 
near  Caddo  Mills  since  he  claimed  he  was 
hurt ;  that  he  made  a  good  hand,  and  worked 
all  the  time.  He  told  them  about  having 
a  suit  against  Wells,  Fargo  &  Co.  Express 
and  stated  that  "he  did  not  want  the  com- 
pany to  get  hold  of  his  working;  that  It 
would  play  thunder  with  him  or  something 
of  that  sort"  Plaintiff  denied  this  state- 
ment. 

The  first  contention  Is  that  the  plaintiff 
knew  of  the  condition  of  the  trucks.  He 
knew  of  the  condition  of  the  trucks  in  so  far 
as  their  condition  was  apparent  from  his  use 
of  them  In  tbe  performance  of  his  duties.  Tbe 
defect  complained  of  was  In  the  wheel.  The 
axles  or  spindles,  according  to  tbe  plaintiff's 
testimony,  had  worn  In  four  of  the  six  trucks 
provided  by  appellant  so  as  to  cause  them  to 
wabble  more  than  they  would  had  not  the 
axles  been  so  worn.  The  wheels  were  under 
the  bed  of  the  trucks,  and  this  defect  was 
not  apparent  or  obvious  to  one  using  the 
truck  on  a  level  platform.  It  is  not  shown 
that  plaintiff  had  knowledge  of  this  particu- 
lar defect  prior  to  the  accident,  or  knew  of 
the  danger  of  working  with  a  truck  with  a 
worn  axle.  The  appellant  contended  that 
there  was  no  defect  In  the  truck.  The  Jury 
found  tbe  defect  existed  in  the  truck,  and 
that  plaintiff  did  not  know  of  the  defect 
when  injured,  and  we  do  not  feel  authorized 
to  disturb  such  finding.  Nor  do  we  feel  Justi- 
fied in  disturbing  the  verdict  of  the  Jury 
wherein  they  found  that  the  condition  of  the 
platform  was  not  obvious  and  patent,  and 
that  appellee  did  not  assnme  the  risk  of 
injury  In  working  thereon.  The  testimony 
of  plaintiff  was  to  the  effect  that  the  express 
car  of  the  south-bound  train  on  the  Houston 
*  Texas  Central  Railroad  usually  stopped  at 
ft  place  where  the  door  of  the  car  would  be 
from  80  to  100  feet  from  Elm  street,  at 
which  place  tbe  platform  was  level  and  free 
from  ditches;  that  the  express  car  did  not, 
on  the  night  of  the  accident,  stop  at  its  usual 
place;  that  It  stopped  below  its  usual  place, 
and  nearer  Elm  street;  that  there  Is  a  ditch 
or  hole  in  the  platform  30  feet  north  of 
Elm  street.  In  which  ditch  or  hole  the  wheels 
of  the  truck  ran,  causing  the  basket  of 
laundry  and  bundles  of  paper  to  fall  upon 
appellee  and  producing  the  injuries  com- 
plained of.  It  was  for  the  Jury  to  determine 
from  the  evidence  whether  a  ditch  did  exist 
in  tbe  platform  and  whether  It  was  the  cause 
of  the  accident,  and  it  was  also  their  prov- 
ince to  find  whether  the  plaintiff  had  knowl- 
edge of  tills  defect  in  the  platform  prior  to 
the  accident  There  was  testimony  which 
would  have  Justified  tbe  Jury  in  finding  that 
he  knew  of  Its  condition.    On  tbe  other  hand. 


if  the  Jury  believed  tti*  plalntUTs  teetlmony 
(which  the  verdict  shows  they  did),  th^ 
were  Justified  in  finding  that  the  plaintur 
had  not  worthed  on  the  part  of  tbe  platform 
where  the  hole  was  located,  and  that  he  did 
not  have  notice  of  the  defect  therein.  H» 
testified  that  he  had  only  worked  about  seven 
or  eight  days  on  this  platform.  He  had 
worked  mostiy  at  night  and,,  as  he  says, 
always  in  a  rush.  Plaintiff's  testimony  1* 
that  he  made  an  examination  of  the  plat- 
form and  the  trucks  the  morning  after  h» 
was  Injured  and  he  pointed  out  specifically 
the  defects  in  each.  Tbe  evidence  of  tbe  de- 
fendant was  that  there  was  no  hole  In  th» 
platform  and  no  defect  in  tbe  trucks^  This 
evidence  was  general,  while  that  of  plalntift 
was  specific.  Plaintiff  was  not  required  to 
inspect  the  trucks  or  tbe  platform  to  ascer- 
tain if  the  express  company  bad  performed 
Its  duty  to  furnish  him  reasonably  safe 
tools  and  a  safe  place  to  perform  his  work. 

2.  Tbe  following  clause  of  the  court's 
charge  is  assigned  as  error:  "Or,  If  you  find 
that  said  defendant  negllgentiy  failed  to 
furnish  plaintiff  with  a  reasonably  safe 
place  to  work,  or  had  negllgentiy  and  care- 
lessly permitted  a  gully  or  hole  to  form,  or 
had  caused  a  hole  or  gully  to  be  made  in 
the  yard  and  platform  where  plaintiff  was 
required  to  work,  and  If  yon  further  find 
that  snch  acts  and  failure,  If  any,  was  negli- 
gence on  the  part  of  the  defendant"  etc.  It 
is  insisted  that  there  Is  no  evidence  that  tbe 
defendant  caused  the  gully  or  hole  to  be 
made  In  the  yard.  We  are  of  the  opinion 
that  tbe  Jury  might  have  concluded  from  tbe 
testimony  of  plaintiff  and  the  witness  Helm 
that  the  defendant  caused  the  hole  to  be 
made  in  the  platform.  Tbe  giving  of  tUs 
charge  was  not  error. 

3.  In  his  concluding  argument  one  of 
plaintiff's  counsel  used  tbe  following  lan- 
guage: "One  of  these  days,  tbe  doctor  said, 
when  one  of  these  bad  spells  comes  on  him, 
when  he  becomes  in  that  comatose  condi- 
tion, when  unconscious  of  pain,  imconscions 
of  the  surroimdings  around  him,  one  of 
these  days,  Perry  Boyle  will  pass  out  and 
be  no  more,  and  his  wife  and  children  will 
have  to  drag  through  the  world — perhaps. 
If  you  are  going  to  consider  their  standpoint 
It  might  be  better  for  them,  because  he  is 
a  helpless  charge  on  them.  He  has  told  yon 
he  cannot  work;  she  has  told  you  he  cannot 
work;  If  you  don't  believe  Perry  Boyle,  If 
you  think  be  Is  a  fraud  and  that  there  is 
no  evidence  backing  him,  then,  by  your  ver- 
dict throw  him  and  his  wife  and  children  on 
the  charities  of  the  world."  The  testimony 
of  Dr.  Spauldlng  was  to  the  effect  "that  he 
[Boyle]  was  suffering  from  Brigbt's  Disease 
and  uremic  poisoning,  and  as  a  result  be  at 
times  Is  In  a  comatose  condition;  his  life 
Is  threatened  by  tbe  uric  attacks;  that  these 
attacks  will  become  more  frequent  and  In 
some  of  them  he  will  die  at  once  when  be 
dies."    The  first  part  of  the  excerpt  quoted 
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from  the  aismnent  waa  baaed  on  the  testl- 
raonj,  and  was  authorized.  In  referring  to 
tbe  children  of  the  appellee  the  argument 
wag  Improper,  and  the  court  should  have  so 
told  the  Jury.  We  do  not  think,  however, 
that  the  argument  was  such  a  yiolation  of  tbe 
rules  as  constitutes  reversible  error. 

4.  The  evidence  vras  sufficient  to  Justify 
tbe  Jury  In  0ndlng  that  tbe  Injuries  from 
whidi  appellee  is  suffering  resulted  from 
the  appellant's  negligence  in  falling  to  pro- 
vide a  safe  truck  for  loading  tbe  express 
matter,  and  In  failing  to  furnish  a  safe 
platform  upon  which  to  work;  that  his  In- 
Jmies  are  permanent,  and  he  has  been  there- 
by damaged  in  the  amount  fonnd  by  the 
Jor;;  that  he  did  not  assume  the  risk,  and 
was  not  guilty  of  contributory  negligence. 
This  finding  disposes  of  the  seventh  assign- 
ment adversely  to  aK>ellant. 

6.  After  the  cause  was  tried  and  verdict 
rendered,  the  appellant  settled  with  appellee 
by  paying  him  $750  for  his  one-half  of  the 
Judgment,  the  other  half  of  the  cause  of 
action  having  been  transferred  by  appellee  to 
his  attorneys  In  payment  of  their  services  in 
the  suit.  The  appellee  here  contends  that 
sndi  settlement  is  a  waiver  of  all  errors,  and 
that  having  settled  with  the  only  party  to 
whom  it  could  make  an  appeal  bond  payable, 
the  appellant  put  it  out  of  his  power  to 
perfect  the  appeal;  that  it  is  now  estopped 
to  claim  thaf  the  verdict  is  excessive.  By 
the  transfer  the  attorneys  became  the  owners 
of  one-half  of  the  Judgment.  The  appellant 
had  the  right  to  settle  Boyle's  part  of  the 
Judgment,  and  prosecute  an  appeal  as  to  the 
other  part  In  doing  so  the  appeal  bond  was 
properly  made  payable  to  Boyle,  in  whose 
name  the  Judgment  was  rendered,  and  who 
held  one-half  of  the  Judgrment  for  tbe  bene- 
fit of  his  attorneys.  Railway  Co.  v.  Vaughan 
<Tex.  Civ.  App.)  40  8.  W.  1066;  Railway  v. 
Andrews  (Tex.  Civ.  App.)  67  S.  W.  923. 

We  are  of  the  opinion  that  the  settlement 
did  not  have  the  effect  to  waive  errors  com- 
mitted on  the  trial,  or  prevent  tbe  appel- 
lant from  appealing. 

We  conclude  that  no  reversible  error  has 
been  pointed  out  by  appellant,  and  tbe  Judg- 
ment is  affirmed. 

On  Rehearing. 

nte  appellant  contends  in  lis  motion  for 
rehearing  that  there  is  no  evidence  In  the 
record  showing  that  the  trudc  with  which 
appellee  was  wmrklng  when  Injured  waa  de- 
fective. Appellee  testified  that  the  next 
morning  after  tbe  injury  occurred  be  went 
to  the  depot  and  made  an  examination  of  the 
tmcks  belonging  to  appellant  There  were 
alx  of  them.  One  was  a  large  wide  truck 
which  he  knew  was  not  the  one  he  was  using 
when  injured.  Of  the  other  five  tb»e  were 
four  that  were  defective  in  their  wheels. 
They  were  worn  In  the  axle,  which  would 
<uue  the  truck  to  wabble  when  being  run 
4>ver  uneven    ground.    The    fifth    was   not 


shown  to  be  defective.  The  evldoice  did  not 
Identify  the  truck  In  use  by  appellee  when 
injured  as  one  of  the  four  defective  trucks. 
In  view  of  all  the  testimony,  and  taking  In 
consideration  the  Injury  and  the  manner  of 
its  occurrence,  we  think  the  Jury  were  Justi- 
fied in  inferring  that  the  truck  with  which 
appellee  was  at  work  when  injured  was  one 
of  tbe  four  trucks  which  were  shown  to  be 
defective. 
The  motion  for  rehearing  Is  overruled. 


JENNINGS  et  al.  v.  BORTON  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Nov.   23, 
1906.     Rehearing  Denied  Dec.  IS,  1906.) 

1.  Witnesses  —  Cokpktenot  — Tbansactions 
WITH  Decedent— Rkfbesertativx  Intebest 
OF  Pabtt. 

Under  Rev.  St  1895,  art.  2302,  relating  to 
testimony  as  to  transactions  with  decedents,  in 
an  action  by  the  heirs  of  a  hasband  and  wife 
against  the  other  heirs  and  the  executors  of  the 
wife,  to  have  partition  of  plaintiffs'  interests  as 
heirs  of  their  father  in  the  communitj'  estate, 
where  it  appeared  that  tbe  wife,  after  tiie  deach 
of  the  husband,  had  executed  a  deed  to  a  part  of 
the  commanity  land  to  one  of  defendants,  and 
the  only  issne  was  as  to  the  right  of  the  wife  to 
convey  more  than  her  community  half  of  the 
land  embraced  In  her  deed,  there  was  no  error  in 
permitting  the  grantee  in  the  deed  to  testify 
as  to  the  delivery  of  the  deed  to  her  by  the 
wife. 

(Eld.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  60,  Witnesses,  (S  653-657.] 

2.  Saio:. 

The  grantee  in  the  wife's  deed  and  the 
executor  daimed  that  the  wife  by  payment  of 
commanity  debts  oat  of  her  separate  means  had 
enlarged  ner  interest  in  the  community  estate 
to  tlie  extent  of  the  value  of  the  land  conveyed 
by  her,  and  the  grantee  set  np  no  claim  except 
under  such  deed,  and  the  executor-  conceded 
tbe  grantee's  rights.  Certain  defendants  were 
called  to  testify  by  plaintiffs,  that  at  the  death 
of  the  hasband,  an  agreement  was  made  l>e- 
tween  the  wife  and  the  heirs  that  she  shoald 
retain  possession  and  control  of  all  the  com- 
munity property  during  her  life,  in  consideration 
of  Whlcn  she  agreed  to  pay  the  debts,  and  keep 
the  property  intact  for  distribution  after  her 
death,  ueld,  that  an  objection  to  the  testimony 
on  the  groimd  that  the  interest  of  the  witnesses 
was  identical  with  plaintiffs',  and  that  they  were 
prohibited  from  testifying  under  article  2302, 
Rev.  St  1899,  was  untenable. 

3.  Pabtition  —  Acnons  —  Pleadino— laaoBS 

AND  '  PBOOF. 

In  an  action  by  tbe  heirs  of  a  husl>and  and 
wife  against  the  other  beirs  and  the  wife's 
executor,  to  have  partition  of  plaintiffs'  inte^ 
ests  as  heirs  of  their  father  in  the  commanity 
estate,  it  appeared  that  the  wife,  after  the  hus- 
band's death,  had  executed  a  deed  to  a  part 
of  the  commanity  land,  and  defendants  answered 
setting  up  the  payment  of  commanity  debts  by 
the  wife  oat  of  her  separate  means  to  the 
value  of  the  land  conveyed,  which  plaintiffs,  by 
sapplemental  petition,  denied.  Beld,  that  evi- 
dence was  not  admissible  to  show  that  at  the 
death  of  the  hasband,  an  agreement  was  mad* 
between  the  wife  and  the  heirs  that  she  should 
be  allowed  to  retain  possession  and  control  of 
the  community  property  during  her  life  in  con- 
sideration of  which  she  agreed  to  pay  the  debts 
and  keep  the  property  intact  for  distribution. 

4.  Husband  and  Wife— Communitt  Pbopeb- 
TT— Rights  of  Subvivobs. 

Where  the  surviving  wife,  although  she  did 
not  qualify  as  survivor  of  the  community,  paid 
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debts  of  th«  eommanitr  out  of  her  separate 
estate,  she  had  the  right  to  appropriate  that 
much  of  the  commnnity  estate  to  reimburse  her- 
self for  such  payment,  provided  she  did  so  fairly, 
and  not  to  uie  detriment  of  the  remainder  ol 
the  estate. 

Appeal  from  District  Court,  Walker  Coun- 
ty; Gordon  Boone,  Judge. 

Action  by  P.  B.  Jennings  and  others 
against  Clara  E.  Borton  and  others.  From 
a  Judgment  In  favor  of  defendants,  plain- 
tiffs appeal.     Affirmed. 

Andrews,  Ball  &  Streetman  and  Dean, 
Humphrey  &  Powell,  for  appellants.  Hut- 
cheson,  Campbell  &  Hutcheson  and  Hill,  Wil- 
liams &  Elklns,  for  appellees. 

REESE,  J.  P.  J.  Jennings  died  Intestate 
In  Walker  county,  September  27, 1887,  leaving 
a  widow,  M.  A.  O.  Jennings,  and  the  follow- 
ing children  of  himself  and  his  said  widow, 
to  wit:  P.  B.  Jennings,  Ellen  Martin,  wife 
of  W.  T.  Martin,  B.  S.  HIgtatower,  widow, 
Carrie  H.  Lockett,  widow,  Betty  A.  Thorn- 
ton, widow,  and  Leila  B.  Borton,  wife  of  W. 
H.  Borton,  and  the  following  grandchildren, 
representatives  of  children  deceased:  May 
Lemmons,  wife  of  I.  J.  Iiemmone,  and  Sadie 
Hall,  wife  of  J.  H.  Hall,  children  and  only 
heirs  of  Sarah  Hardy,  deceased,  and  Wm. 
J.,  Amelia  and  Willie  B.  Jennings,  children 
and  only  heirs  of  W.  B.  Jennings,  deceased. 
Said  P.  J.  Jennings  at  his  death  owned  and 
possessed  a  tract  of  709  acres  of  land  on 
which  he  lived  with  his  said  wife,  the  only 
constituents  of  the  family,  and  some  person- 
al property  consisting  of  horses  and  mules, 
a  wagon,  a  few  head  of  cattle,  some  hogs, 
and  other  articles  of  personalty  of  small 
value.  All  of  said  property  was  commnnity 
property  of  the  said  P.  J.  Jennings  and  bis 
wife,  M.  A.  C.  Jennings.  At  the  date  of  bis 
death,  deceased  left  Indebtedness  amounting 
to  about  |2,000.  There  was  no  administra- 
tion upon  the  estate  of  P.  J.  Jennings,  nor 
did  his  widow  qualify  as  survivor  of  the 
community,  but  took  possession  of  all  of  the 
community,  and  continued  to  use  same,  and 
and  to  use  and  enjoy  the  rents  and  revenues 
of  a  portion  of  the  real  estate  until  ho:  death 
In  1902.  About  275  acres  of  the  land  was, 
or  had  been.  In  cultivation,  of  which  she  rent- 
ed out  about  100  acres.  On  August  23,  1900, 
M.  A.  C.  Jennings  conveyed  to  her  daughter, 
Leila  B.  Borton  and  children,  a  spedflc  200 
acres  of  the  said  tract  of  709  acres.  Including 
the  homestead  residence  and  some  of  the 
tillable  land.  Upon  her  death  In  1902,  M. 
A.  C.  Jennings  left  a  will  which  was  duly 
probated  in  which  Ben  Campbell  was  named 
as  Independent  executor,  and  by  which  she 
undertook  to  dispose  of  the  entire  residue  of 
the  community  estate  of  herself  and  her  do- 
ceased  husband,  except  the  200  acres  which 
she  had  previously  conveyed  by  deed  to  Mrs. 
Borton.  After  giving  small  tracts  of  land  to 
P.  B.  Jennings,  the  children  of  Mrs.  Hardy 
and  of  W.  B.  Jennings  to  render  their  sliares. 


together  with  certoln  land  conveyed  to  ttioaa 
heirs  by  P.  J.  Jennings  in  his  lifetime,  and 
which  was  assumed  to  be  advancemento  to 
them,  equal  to  that  of  the  other  four  daugh- 
ters, the  testatrix  divided  the  balance  of  tha 
land  (509  acres)  equally  between  her  four 
daughters,  Mrs.  Hightower,  Mrs.  Lockett, 
Mrs.  Martin,  and  Mrs.  Thornton. 

This  suit  Is  brought  by  P.  B.  Jennings,  a 
son,  and  Hay  Lemmona  and  Sadie  Hall, 
grandchildren,  Joined  by  their  husbands, 
against  Mrs.  Borton  and  her  children,  and 
the  other  heirs  at  law  of  P.  J.  and  M.  A.  C. 
Jennings,  and  Ben  Campbell,  executor  Of 
Mrs.  Jennings,  to  recover  and  have  partition- 
ed among  said  heirs  their  interests  as  heirs 
at  law  of  P.  J.  Jennings  in  said  community 
estate.  In  the  suit  the  execution  and  de- 
livery of  the  deed  of  M.  A.  C.  Jennings  to 
Mrs.  Borton  and  her  children  is  pleaded,  bat 
It  is  claimed  that  the  same  served  only  to 
pass  the  one-half  Interest  of  M.  A.  C.  Joi- 
nings in  said  200  acres,  and  it  Is  sought  to 
recover,  and  have  partitioned  among  the 
heirs  of  P.  J.  Jennings,  100  acres  of  said 
tract  as  his  share  thereof.  Plaintiffs  seek 
nothing  as  heirs  of  their  mother,  but  claim 
only  their  share  of  their  father's  one-half 
'Of  the  community.  Mrs.  Hightower,  Mrs. 
Lockett,  Mrs.  Thornton,  and  Mrs.  Martin 
made  no  answer.  The  children  of  W.  B. 
Jennings  answered  by  general,demurrer  and 
general  denial,  and  specially  denied  that  their 
father  had  received  any  advancement  In  his 
lifetime.  Mrs.  Borton  and  her  children  and 
Ben  Campbell,  the  executor,  answered  sepa- 
rately; their  defense,  so  far  as  Is  necessary 
to  be  here  shown,  being  that,  at  the  death  of 
P.  J.  Jennings,  the  community  was  largely 
indebted,  and  that  M.  A,  C.  Joinings,  the 
widow,  had  paid  said  Indebtedness  out  of 
her  separate  means,  and  had  thereby  become 
entitled  to  reimburse  herself  out  of  the  com- 
munity estate  for  such  payments,  and  that 
the  200  acres  of  land  conveyed  by  her  to  Mrs. 
Borton  was  not  more  In  value  than  the  In- 
terest of  M.  A.  C.  Jennings  In  said  com- 
munity estate,  taking  into  the  account  her 
one-half  as  survivor,  and  her  Interest  on 
account  of  said  community  indebtedness  paid 
with  her  separate  means.  It  was  claimed 
that  M.  A.  C.  Jennings  had  appropriated  the 
said  200  acres  a«  her  share  of  the  community 
and  to  reimburse  herself  for  said  expendi- 
tures by  her,  and  had  conveyed  the  same  to 
Mrs.  Borton.  Plaintiffs,  in  a  supplemental 
petition,  denied  the  payment  of  community 
debts  by  M.  A.  O.  Jennings  out  of  her  sepa- 
rate means  and  the  appropriation  of  the 
land  conveyed  to  Mrs.  Borton  and  her  chil- 
dren a«  reimbursement  therefor,  and  claimed 
that  such  indebtedness  had  been  paid  out  of 
community  means. 

The  principal.  If  not  the  only,  issues  of 
fact  in  the  case  were  as  to  the  amount  of 
community  Indebtedness,  and  the  payment 
thereof  by  M.  A.  O.  Jennngs  out  of  her  sepa- 
rate funds.    The  court  found  that  the  200 
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acrea  was  worth  $2,500,  and  the  balance  of 
tb«  land,  509  acres,  was  wortb  $1,500;  that 
Mrs.  Jennings  had  paid  at  least  |1,200  of  the 
community  debts  ont  of  her  separate  means; 
0iat  the  200  acres  was  not  more  in  yalue  than 
her  Interest  in  the  community  estate,  tak- 
ing into  consideration  her  one-half  as  sur- 
Tlvor,  and  the  amount  necessary  to  reimburse 
her  out  of  the  community  for  the  $1,200  so 
paid,  and  that  she  had  so  appropriated  the 
said  200  acres.  The -200  acres  was  given  to 
Mrs.  Borton  aa  Mrs.  Jennings'  share  In  the 
entire  community  estate,  together  with  the 
rent  thereon  since  Mrs.  Jennings'  death.  The 
heirs  of  W.  E.  Jennings  were  held,  on  ac- 
count of  the  advancements  to  their  father, 
to  be  entitled  to  nothing  out  of  the  estate 
and  the  balance  of  the  community,  consist- 
ing of  the  509  acres  of  land  and  certain  mon- 
ey collected  ae  rent  thereon  since  Mrs.  Jen- 
nings' death  was  awarded  In  equal  shares  to 
the  plaintiffs  and  the  other  defendants,  not 
Including  Mrs.  Borton,  and  certain  other  per- 
sonal property  was  divided  one-half  to  the 
execotor,  and  the  other  half  in  equal  shares 
to  the  other  heirs,  not  Including  Mrs.  Borton. 
To  the  executor  was  given  |215  rent  on  the 
homestead  the  last  year  of  Mrs.  Jennings' 
Ufe.    PVom  thl«  judgment  plaintiffs  appeal. 

In  their  first  and  second  assignments  of 
error  appellants  complain  of  the  action  of 
the  court  In  allowing  Mrs.  Borton  to  testify, 
over  their  objection,  as  to  the  delivery  of  the 
deed  to  her  by  her  mother.  In  their  petition, 
appellants  claimed  nothing  as  heirs  of  Mrs. 
Jennings.  Their  suit  against  Mrs.  Borton 
was  directed  against  her  claim  to  the  entire 
200  acres  under  the  deed.  Mrs.  Borton  claim- 
ed nothing  and  was  awarded  nothing  except 
the  200  acres  under  the  deed.  We  think  the 
testimony  does  not  come  within  the  provi- 
sions of  article  2302,  Rev  St  1886.  As  a 
farther  ground  for  overruling  these  assign- 
ments it  does  not  appear  that  the  execution 
and  delivery  of  the  deed  was  In  issue.  The 
only  issue  was  as  to  the  right  of  Mrs.  Jen- 
nln^  to  convey  more  than  her  community 
half  of  the  200  acres,  and  further,  thW  deliv- 
ery of  the  deed  was  abnndantiy  proven  by 
0ie  express  provisions  of  Mrs.  Jennings'  will, 
whwein  she  states  that  she  had  delivered 
the  deed  to  Mrs.  Borton  on  the  date  of  Its 
execntion.  If  further  reason  wers  needed, 
H.  B.  Borton,  witness  for  appellees,  testified, 
without  objection,  that  the  deed  was  given 
to  bis  mother,  Leila  B.  Borton,  after  it  was 
signed.  The  testimony  as  to  the  dellT^y 
iras  not  contradicted  in  any  way. 

By  their  third  and  fourth  assignments 
of  error  appellants  assail  the  action  of  the 
eonrt  in  refosing  to  admit  the  testimony  of 
Mrs.  Hlghtower  and  Mrs.  Thornton  that, 
npon  the  death  of  P.  J.  Jennings,  an  agree- 
ment had  l>een  entered  Into  between  Mrs.  Jen- 
nings and  the  heirs  that  she  should  be  allowed 
to  retain  poeseaston,  use,  and  control  of  all 
of  the  community  property  during  her,  life  in 
CDnalderation  of  which  she  agreed  to  pay 


the  debts,  and  keep  the  property  intact  for 
distribution  after  her  death.  The  witnesses, 
who  were  defendants,  were  called  to  testify 
by  plalntllfs,  and  the  testimony  was  objected 
to  by  appellees  on  the  ground  tliat  the  in- 
terest of  the  witnesses  was  Identical  with 
that  of  appellants,  notwithstanding  they  were 
named  as  defendants,  and  they  were  pro- 
hibited from  testifying  under  the  statute  (ar- 
ticle 2302,  Rev.  Bt  1895),  and  further  that 
there  was  no  pleading  to  authorize  this  testi- 
mony. The  first  objection,  we  think,  was  not 
good.  The  testimony  was  relevant  only  to 
the  issue  as  to  Mrs.  Borton's  rights  under  the 
deed  from  Mrs.  Jennings,  and  to  rebut  the 
claim  made  by  her  and  the  executor  that  by 
payment  of  community  debts  out  of  her 
separate  means  Mrs.  Jennings  had  enlarged 
her  Interest  in  the  community  estate  to  the 
extent  of  the  value  of  the  200  acres  conveyed 
to  Mrs.  Borton.  Mrs.  Borton  set  up  no  claim 
except  under  this  deed,  and  the  executor 
set  up  no  claim  to  any  part  of  the  200  acres, 
conceding  the  right  of  Mrs.  Borton  thereto. 
Wagner  v.  Isensee  (Tex.  Civ.  App.)  33  S.  W. 
166.  The  second  objection  to  this  testimony, 
however,  must  be  sustained.  There  was  no 
pleading  on  the  part  of  appellants  to  au- 
thorize its  consideration.  Appellees  had  an- 
swered setting  out  the  payment  of  community 
debts  by  Mrs.  Jennings  ont  of  her  separate 
means  which  appellants,  by  supplemental 
petition,  denied.  The  etFect  of  the  testimony 
was  to  establish,  not  that  Mrs.  Jennings  had 
not  BO  paid  the  community  debts,  but  that,  if 
she  did  so,  she  was  deprived  of  the  right 
to  appropriate  any  part  of  the  community 
estate  to  reimburse  herself  by  the  agreement 
which  It  was  proposed  to  prove  by  the  testi- 
mony objected  to.  There  is  no  intimation 
in  the  pleadings  of  such  claim  on  the  part 
of  appellants.  There  was  no  error  in  sustain- 
ing the  objection  to  thje  testimony  on  this 
ground,  and  the  assignments  of  error  pre- 
senting the  point  are  overruled. 

We  win  not  undertake  to  disci]^  several- 
ly the  assignments  of  error  directed  to  the 
alleged  errors  in  the  findings  of  fact  of  the 
trial  court  The  court  found  In  a  general 
way,  and  without  pretending  to  be  exactly 
accurate,  that  at  the  death'  of  P.  J.  Jennings, 
there  was  community  indebtedness  amount- 
ing to  about  $2,148.58  and  that  Mrs.  Jen- 
nings paid  at  least  $1,200  of  this  Indebtedness 
out  of  her  separate  estate.  Neither  of  these 
findings  is  against  the  preponderance  of  the 
evidence.  The  latter  finding,  which  is  in  fact 
the  one  material  in  the  determination  of  the 
Issues  involved,  appeaxa  to  as  to  be  folly 
supported  by  the  evidence  which  seems  to 
us  to  show  with  as  much  certainty  and 
definltenesa  as  could  have  been  expected, 
considering  the  lapse  of  time  since  the  death 
of  P.  J.  Jennings,  that  after  applying  to  th* 
payments  of  the  community  debts,  whatever 
means  were  available  of  the  community  es- 
tate for  that  purpose  Mrs.  Jennings  used  as 
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much  aa  $1,200  of  her  separate  estate  In  pay- 
ment of  tbla  Indebtednesa.  Tlila  would  be 
the  result  conceding  that  the  rent  due  by 
Bowden,  |180,  at  the  death  of  P.  J.  Jennings, 
and  the  net  proceeds  of  the  cotton  crop  of 
that  year  ungathered  at  the  time  of  his 
death  was  community  property.  Whether 
the  latter  passed  with  the  homestead  as  a 
part  thereof  It  is  not  necessary  to  decide. 
The  corn  ungathered  was  exempt,  as  was 
nearly  all  of  the  personalty,  and  the  cotton 
had  to  be  gathered  and  prepared  for  market 
Some  of  this  Indebtedness  was  unquestion- 
ably paid  with  community  property,  but  we 
think  the  evidence  fairly  shows  that,  after 
this  was  done,  as  much  as  $1,200  was  paid 
by  Mrs.  Jennings  oat  of  the  rent  of  land 
either  constituting  the  homestead  or  her 
proportion  of  the  community  estate  after 
her  husband's  death,  which  was  her  separate 
estate.  If,  as  we  hare  concluded,  these 
findings  are  sustained  by  the  evidence,  other 
items  of  such  findings  which  were  not  Intend- 
ed to  be,  and  did  not  need  to  be,  exactly 
accurate,  cannot  avail  appellants.  The  evi- 
dence, as  to  the  value  of  the  200  acres  of 
land  conveyed  to  Mr&  Borton,  seems  to  us 
to  require  a  larger  valuation  than  that 
placed  on  It  by  the  court,  but  we  cannot  say 
that  such  valuation  Is  against  the  great 
weight  and  preponderance  of  the  evidence  to 
such  an  extent  as  to  authorize  us  to  substi- 
tute our  Judgment  for  that  of  the  trial  court 

Coming  to  the  legal  proposition  involved, 
we  are  of  the  opinion  that  Mrs.  Jennings, 
having  paid  out  of  her  separate  estate  $1,200 
of  the  debts  of  the  community  estate,  had  the 
right  to  appropriate  tliat  much  in  value  of 
the  community  estate  to  reimburse  herself 
for  such  payment  provided  It  be  done  fair- 
ly, and  not  to  the  detriment  of  the  remainder 
cf  the  estate.  There  can  be  no  doubt  that  if 
the  had  qualified  as  survivor  of  the  commun- 
ity under  the  statute  she  could  have  done  so, 
and  it  has  been  held  that  she  would  l>e  au- 
thorized to  do  so  without  so  qualifying. 
Leatherwood  v.  Arnold,  66  Tex.  414,  1  S.  W. 
178;  Martin  v.  McAllister  (Tex.  Sup.)  63 
8.  W.  624;  Davis  r.  Harmon  (Tex.  GIt. 
App.)  29  8.  W.  492.  The  surviving  widow 
cannot  be  held  to  be  an  intermeddler  volun- 
tarily paying  a  debt  with  which  she  has  no 
concern,  and  ■wh&i  She  pays  community  In- 
debtedness out  of  her  separate  means,  she 
will  be  subrogated  In  equity  to  the  rights  of 
such  creditors.  Having  unquestionably  the 
right  to  sell  community  property  to  pay  com- 
munity debts.  It  will,  in  substance,  so  far  as 
the  rights  of  the  heirs  are  concerned,  ac- 
complish the  same  result  if  she  herself  pays 
the  debts,  and  takes  the  property.  The  law 
looks  to  the  substance  and  not  to  the  form 
of  such  transactions.  The  statute  of  limita- 
tion pleaded  by  appellants  would  have  no 
application. 

It  Is  insisted  by  appellants  that  the  evi- 
dence does  not  show  that  Mrs.  Jennings  in- 
tended by  the  conveyance  to  Mrs.  Borton  to 


appropriate  the  200  acres  oonveyed,  to  re- 
imburse herself.  There  would  be  much  force 
in  the  contention  If  It  were  a  material  mat- 
ter. The  tenor  of  Mrs.  Jennings'  will,  with 
the  deed  to  Mrs.  Borton,  tends  rather  to  sup- 
port the  conclusion  tliat  she  assumed  to  deal 
with  the  entire  community  estate  as  her 
own,  and  to  distribute  It  among  the  heirs  of 
herself  and  husband,  according  to  her  own 
Ideas  of  their  respective  claims.  However 
this  may  be,  if  she,  in  fact  at  the  date  of  the 
deed  to  Mrs.  Borton,  was  entitled  to  an  In- 
terest in  the  community  estate  on  account 
of  her  payment  of  the  debts  out  of  her  sepa- 
rate  estate,  as  well  as  her  claim  to  one-half 
aa  snrvivor  of  tbe  community,  that  would 
be  equal  In  value  to  tbe  200  acres,  she  had 
a  right  then  to  dispose  of  the  200  acres  and 
this  regardless  of  what  her  Idea  may  have 
been  as  to  reimbursing  herself  thereby  for 
her  expenditures  for  tbe  benefit  of  the  com- 
munity estate.  This  right  was  recognized 
by  the  court  and  by  Its  Judgment  Mrs.  Bor- 
ton was  awarded  the  2(X)  acres  of  land  con- 
veyed to  her,  as  the  interest  of  Mrs.  Jen- 
nings in  the  community,  but  was  given  no 
interest  as  heir  of  her  father,  P.  J.  Jennlnga 
In  the  remainder  of  the  property,  all  of 
which,  real  and  personal,  was  divided  among 
the  other  heirs  without  objection  from  Mrs. 
Borton. 

Appellants  complain  that  by  taking  the  200 
acres  out  as  was  done,  the  remainder  of  the 
land  was  left  In  such  a  shape  as  to  impair 
its  value,  and  evidence  was  introduced  which 
supports  this  conclusion,  particularly  as  to 
the  fact  that  40  acres  Is  thereby  discon* 
nected  from  the  remainder  of  the  tract,  and 
rendered  of  much  less  value.  There  Is  no 
doubt  that  the  right  of  Mrs.  Jennings  to  ap- 
propriate suflJcient  of  the  property  to  make 
up  her  share  must  be  exercised  with  due 
regard  to  the  rights  of  the  heirs  in  the  re- 
mainder, and  that  she  could  not  so  appro- 
priate a  specific  portion  of  the  land  without 
the  consent  of  the  other  heirs,  as  to  impair 
the  value  of  the  remainder,  or  interfere  with 
its  equitable  partition.  It  seems  to  us,  how- 
ever, that  whatever  detriment  there  was  to 
the  rights  of  appellants  on  this  account  is 
much  more  than  made  up  by  giving  to  the 
six  remaining  heirs  the  entire  remainder  of 
the  property.  Including  the  share  to  whldi 
Mrs.  Borton  was  entitled  as  one  of  tlw 
heirs  of  P.  J.  Jennings.  Our  conclnslm  is 
that  the  Judgment  of  the  trial  court  should 
be  affirmed. 

We  cannot  forbear  calling  attrition  to  tbe 
fact  whldi  Is  apparent  from  the  evidence, 
that  If  Mrs.  Jennings,  at  the  deatii  of  her  hus- 
band, had  insisted  upon  her  plain  legal  rights, 
and  taken  the  homestead,  the  exempt  person- 
al property  and  the  allowance  for  one  year's 
support  to  which  she  was  entitled,  leaving  the 
creditors  to  proceed  against  the  remainder  of 
the  estate  for  the  satisfaction  of  their  claims, 
the  estate  would  have  been  Insolvent  and 
there  would  have  certainly  been  nothing  left 
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to  divide  among  the  helm  of  P.  X  Jennlnga 
at  her  death  except  his  one-half  Interest  In 
the  homestead,  to  be  divided  among  the  seven 
of  them.  The  estate  being  Insolvent,  Mrs. 
Jemilngs  would  have  been  entitled  absolutely 
b>  the  exempt  personaltj.  It  seems  to  us  that 
appellants  cannot  Justly  complain  of  the 
manner  In  which  she  managed  the  estate. 
Affirmed. 


TEXAS  &  P.  BT.  CO.  v.  8HIPMAN. 

(Conrt  of  Civil  Appeals  of  Texas.     March  17, 
1906.    Rehearing  Denied  June  28,  1906.) 

1.  .Oamiiibs— Faii-tjbb  to  Fubwibh  Cabs— Bc- 

COTKKT  OF  PKKAITT. 

Where,  in  an  action  to  recover  a  penaltr, 
mder  the  statate,  for  defendant  railroad's  fafl- 
nre  to  famish  cars  to  plaintiflT  on  demand  and 
for  damages  arising  out  of  such  delay,  it  ap- 
peared that  the  order  requested  that  the  cars 
be  ddivered  "as  soon  as  possible,"  plaintiff  was 
not  mtitled  to  recover  the  penalty  or  to  re- 
cover damages  based  only  on  the  failure  of  de- 
fendant to  inmish  the  cars  on  such  order  within 
the  time  specified  by  the  statute. 
9L  Sake  —  CABBiAai  of  Livk  Stock  — Dah- 

Aoxa. 

Where  a  contract  for  the  shipment  of  horses 
declared  their  destinaticm  to  be  T.,  and  they 
were  in  fact  unloaded  and  sold  at  W.,  in  an 
action  against  the  carrier  for  damages  from  de- 
lay in  furnishing  cars,  values  at  T.  should 
control  on  the  question  as  to  damages,  rather 
than  values  at  W. 

[Ed.  Note.— Fw  cases  In  point,  sea  Cent.  Dig. 
vol.   9.    Carriers.    ({    963,    964.] 

Appeal  frook  District  Court,  Nolan  County; 
James  Ii.  Shepherd,  Judge. 

Action  by  W.  K.  Shlpman  against  the 
Texas  ft  Padflc  Railway  Company.  From  a 
Judgment  In  favor  of  plaintiff,  defendant 
appeals.     Reversed. 

J.  M.  Wagstaff,  for  appellant  Bagland 
k  Crane,  for  appellee. 

SPBER,  J.  The  action  is  one  to  recover  a 
penalty  under  the  statute  for  failure  to  fur- 
nish cars  on  demand  and  for  damages  aris- 
ing out  of  such  delay.  The  defendant  an- 
swered by  general  denial,  and  specially  that 
the  order  for  cars  requested  that  they  be 
delivered  "as  soon  as  possible,"  and  that  it 
delivered  the  cars  as  soon  as  possible,  using 
all  due  diligence  to  furnish  them,  and  that 
they  could  not  be  procured  earlier  than  they 
were  procured,  and  in  divers  manners  denied 
that  It  was  negligent  In  faUlng  to  furnish 
them.  Trial  before  a  Jury  resulted  In  a 
verdict  for  the  plaintiff  in  the  sum  of  $890 
actual  damages  and  $526  penalty,  for  which 
sums  Jndgment  was  entered,  and  from  which 
Judgment  this  appeal  is  prosecuted. 

The  written  order  upon  which  the  actloa, 
for  the  penalty  at  least,  is  based,  is  as 
fallows:  "Sweetwater,  Texas,  November  2, 
1908.  The  Texas  &  Pacific  Railway  Com- 
pany, W.  H.  Feaster,  Agent,  Sweetwater, 
Texas.  On  Octobw  26  and  27  a  verbal  de- 
mand was  made  on  you  for  three  stock  cf^rs 
to  be  delivered  to  my  ose  at  Sweetwater  stSf 
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tlon  on  yonr  road  on  November  1, 1003,  to  be 
osad  In  the  shipment  of  horses.  I  have 
brought  these  horses  in  for  shipment  and 
have  tendered  them  to  yon  for  shipment, 
bnt  my  cars  have  not  been  received.  Tou 
may  take  this  as  formal  written  demand 
for  three  stock  cars  to  be  delivered  at  Sweet- 
water as  soon  as  possible  for  use  In  the  ship- 
ment of  said  horses.  I  have  heretofore  or- 
dered S6-foot  cars,  commonly  known  to  ship- 
pers as  suitable  cars,  and  I  should  prefor 
that  kind  of  cars,  but  I  want  to  ship  my 
stock  and  will  not  insist  on  any  particular 
brand  or  size  of  cars,  bnt  will  be  content 
with  any  good  suitable  car  for  the  pur- 
pose. But  I  regard  a  S6-foot  car  as  llie 
shortest  sized  car  suitable  for  shipping  these 
horses.  I  herewith  tender  you  26%  or  1/4 
of  the  estimated  amount  of  the  freight  on 
the  use  of  said  cars  from  Sweetwater,  Tex- 
as, to  Texarkana,  Texas,  over  your  road, 
and  hereby  notify  you  that  these  horses  are 
kept  on  dead  expense,  on  a  probably  falling 
market,  are  decreasing  In  value,  and  that  I 
will  expect  to  hold  you  responsible  in  the 
statutory  penalty  as  well  as  the  actual  dam- 
ages by  reason  of  your  failure  to  deliver 
the  cars  requested  promptly.  Respectfully, 
W.  K.  Shlpman."  This  order,  in  respect 
to  the  time  for  which  the  cars  are  ordered, 
Is  identical  with  that  Involved  in  the  case 
of  Tex.  &  Pat  Ry.  Co.  v.  Hughes,  91  S.  W. 
667,  14  Tex.  Ot  Rep.  894,  which  was  held 
by  our  Supreme  Court  on  certified  question 
from  us  to  be  Insufficient  under  the  statute 
to  give  rise  to  a  cause  of  action.  It  was 
held  in  that  case  that  the  phrase  "as  soon 
as  x>ossIble"  specifies  no  time  whatever.  The 
appellee,  therefore,  could  In  no  event  recover 
a  penalty  in  this  case,  nor  should  he  be  al- 
lowed to  recover  damages  based  only  upon 
the  failure  of  appellant  to  furnish  the  cars 
on  this  order  within  the  time  specified  by 
statute.  If  he  has  a  cause  of  action  at 
all.  it  Is  by  reason  of  his  allegations  that 
appellant  negligently  failed  and  refused  to 
furnish  cars  for  his  use.  But  for  this  alle- 
gation we  would  not  only  reverse  the  Jndg- 
moit,  but  would  here  render  Jndgment  for 
appellant  The  petition  containing  allega- 
tions of  negligence,  however,  we  have  decid- 
ed to  remand  the  cause  for  another  trial. 

There  was  also  error  in  another  respect 
The  <M:der  for  the  cars  Indicated  that  they 
were  to  'be  used  for  the  purpose  of  a  ship- 
ment from  Sweetwater  to  Texarkana.  The 
contract  itself,  when  the  horses  were  finally 
shipped,  declared  their  destination  to  be 
Texarkana.  They  were  in  fact  unloaded 
and  sold  at  Ft.  Worth.  Evidence  was  admit- 
ted as  to,  and  the  measure  of  damages  by, 
the  charge  made  to  depend  upon  values 
at  Ft  Worth,  while  values  at  Texarkana, 
the  destination  within  contemplation  of  the 
parties  at  the  time  of  making  the  contract, 
should  control.  To  the  contention  of  appel- 
lee that  be  had  a  right  to  abandon  tlie  ahlp- 
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mmt  of  his  stock  upon  appellant's  breach 
of  dnty.  the  answer  Is  that  he  did  no  such 
thing.  Instead  of  abandoning  the  ship- 
ment, he  actually  shipped  as  was  orlglnaUy 
contemplated;  that  Is,  to  Texarkana. 

For  the  errors  discussed,  the  Judgment  Is 
Toyersed,  and  the  cause  remanded. 


TEXAS  &  P.  RY.  CO.  ▼.  ALLEN. 

(Coart  of  C^tII  Appeals  of  Texas.     March  17i 
1906.    On  Rehearing,  Dec  1,  1906.) 

1.  Cabbiebs— ArTTHoaiiT  or  Aoertb. 

The  local  agent  of  a  railroad  at  a  station 
at  which  a  shipper  desires  to  have  cars  fur- 
nished him  has  authority  to  receive  applica- 
tions therefor. 

On  Behearing. 

2.  GomnEBCK  —  Req'oi.atior  or  IimsBSTATi 
OoimiBCE  Cabbiebs— Failube  to  Fubnibh 
Cabs. 

Rev.  St  1895,  arts.  4497,  4490,  imi^osing  a 
penalty  on  carriers  for  delay  In  furnishing  cars 
for  shipments,  are  Invalid  under  the  federal 
Constitution,  as  an  Interference  with  Interstatt 
commerce. 
8.  Afpeax — Disposition  ot  Cause— Reicard 

ON  Rbvebsal. 

In  an  action  against  a  carrier,  plaintiff 
•onght  to  recover  the  statutory  penalty  for  a 
failure  to  famish  cars.  On  appecU  from  a 
Judgment  for  plaintiff  it  appeared  that  he  was 
not  entitled  to  such  recovery,  but  that  he  had 
alleged  in  general  terms  that  defendant  negli- 
gently failed  and  refused  to  deliver  the  cars. 
Held  that,  on  reversal,  the  cause  would  be 
remanded  that  plaintiff  might  amend  his  peti- 
tion, and  have  a  trial  on  the  issues  of  negligence 
and  actual  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOL  8,  Appeal  and  Error,  i  4618.] 

Appeal  from  District  Court,  Nolan  County ; 
James  I<.  Shepherd,  Judge. 

Action  by  B.  F.  Allen  against  the  Texas 
A  Pacific  Railway  Oompsny.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  api)eals. 
Reversed  and  remanded. 

J.  M.  Wagstaff  and  Q.  P.  Davidson,  for  ap- 
pellant   Ragland  &  Crane,  for  appellee. 

CONNER,  O.  J.  This  suit  was  Instituted 
by  the  appellee  In  the  district  court  of  Nolan 
county  on  the  6th  day  of  October,  1904,  and  is 
predicated,  as  we  construe  appellee's  peti- 
tion, solely  upon  articles  4497  and  4499  of 
our  Revised  Statutes  of  1895.  It  was  alleged, 
and  the  undisputed  proof  shows,  that  appel- 
lee, through  an  agent,  on  November  16,  1908, 
presented  to  appellant's  local  agent  at  Es- 
kota,  Tex.,  an  application  In  writing,  which 
is  In  full  compliance  with  article  4497,  for 
six  cars  to  be  delivered  at  Eskota  on  Novem- 
ber 21,  1903,  within  which  to  ship  about  225 
head  of  cattle  to  Ft  Worth,  Tex.;  that  ap- 
pellee brought  his  cattle  to  Eskota  ready 
for  shipment  on  November  20th;  that  the 
cars  applied  for  were  not  delivered  until  No- 
vember 27th,  upon  which  date  the  cattle  were 
shipped,  and  appellee  claimed  in  his  petition 
1900  as  a  penalty  and  actual  damages  in  the 


sum  of  $767.  The  trial  resulted  In  a  Judg- 
ment, from  which  this  appeal  Is  prosecuted. 
In  his  favor  for  the  sum  of  $1,365.80. 

The  Judgment  Is  not  contested  as  unsup- 
ported by  the  evidence,  either  as  to  penalty 
or  as  to  actual  damage,  but  appellant  in  Its 
first,  second,  and  third  assignments  objects 
to  the  court's  ruling  In  striking  out  appel- 
lant's special  answer,  and  In  excluding  evi- 
dence In  support  thereof,  to  the  effect  that 
at  the  time  of  the  order  there  was  a  great 
scarcity  of  cars;  that,  while  It  owned  a 
sufficient  number  of  stock  cars  to  supply  the 
demand  on  its  own  line,  they  had  been  per- 
mitted to  leave  its  line  of  road  for  ^e  use 
and  benefit  of  shippers  to  foreign  markets; 
and  that  It  could  not  procure  the  return  of 
such  cars  by  any  degree  of  diligence,  eta 
We  have  held  in  effect  that.  In  cases  ground- 
ed alone  upon  negligence,  an  extraordinary 
rush  of  business  and  a  scarcity  of  cars  after 
demand  therefor  are  circumstances  proper  to 
be  submitted  to  the  Jury,  together  with  all 
other  evidence  In  determining  the  Issue  of 
negligence  vel  non.  See  T.  &  P.  Ry.  Co.  v. 
Nelson,  86  8.  W.  816,  12  Tex.  Ct  Rep.  724. 
See,  also,  T.  &  P.  Ry.  Co.  v.  Felker,  90  8. 
W.  630,  14  Tex.  Ct  Rep.  808;  H.  &  T.  a 
Ry.  Co.  T.  Smith,  63  Tex.  822;  Davis  t.  T. 
&  P.  Ry.  Co.,  91  Tex.  606,  44  S.  W.  822.  In 
the  case  now  before  us,  however,  the  facts 
pleaded  in  our  Judgment  constitute  no  de- 
fense whatever.  The  statute  is  imperative. 
Upon  compliance  therewith  as  to  the  form 
and  manner  of  the  application  and  the  ten- 
der of  freight,  the  requirement  of  the  stat- 
ute Is  absolute,  and  by  virtue  thereof,  regard- 
less of  the  issue  of  negligence,  the  railway 
company  Is  required  to  furnish  the  desired 
cars. 

The  only  remaining  assignment  Is  as  fol- 
lows: "The  court  erred  in  refusing  to  permit 
defendant  to  prove  by  F.  B.  Gilbert,  the  chief 
dlq;>atcher  of  the  Texas  ft  Pacific  Railway 
Company,  that  the  local  agent  at  Eskota  did 
not  have  the  authority  to  contract  with  the 
plaintiff  to  furnish  him  cars,  and  it  was  not 
a  part  of  his  duty  to  furnish  cars  to  shippers, 
and  that  the  said  F.  E.  Allen  [the  local 
agent]  was  not  the  superintendent  of  trans- 
portation of  the  Texas  A  Pacific  Railway 
Company,  and  had  no  authority  orer  ship- 
ments of  live  stock  other  than  to  make  con- 
tracts of  shipment  and  to  bill  out  the  cattle." 
It  Is  undisputed  in  the  evidence  that  F.  B. 
Allen  was  appellant's  local  agent  at  Eskota, 
and  that,  as  before  stated,  application  was 
made  to  him  In  behalf  of  appellee  for  cars; 
appellee  then  tendering  the  necessary  amount 
of  freight  The  witness  Gilbert  was  permit- 
ted to  testify  In  behalf  of  appellant  that, 
"whoi  an  order  for  cars  Is  placed  with  a 
local  agent.  It  Is  his  duly  to  Immediately 
wire  the  order  to  the  division  superintend- 
ent's office  at  Big  Springs,  and  the  order 
Is  received  and  handled  in  my  office.  I  have 
charge  of  the  office.    The  order  is  then  txxA- 
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ed  b7  m*  under  my  direction,  and  In  case 
there  Is  not  a  sufficient  number  of  stock  cars 
on  the  line  on  that  dlylslon  to  protect  orders 
on  file  or  In  sight  the  order  Is  wired  to  the 
office  of  the  assistant  general  manager,  J. 
W.  Ererman,  In  Dallas,  Tex.  I  keep  a  record 
«t  the  time  the  orders  are  sent  to  me  at 
Big  Springs.  I  received  the  order  for  the 
cars  In  question.  My  record  shows  that 
we  received  an  order  on  the  16tta  of  Novem- 
ber, 1003,  from  B.  F.  Allen  through  the 
agoit  at  EJskota  for  seven  cars  for  loading 
stock  at  Eskota  for  Ft  Worth,  to  be  loaded 
on  November  21.  When  that  order  was  re- 
ceived, we  did  not  have  the  cars  on  the 
line  of  the  Rio  Grande  Division.  The  or- 
ia  In  question,  together  with  other  orders, 
was  telegraphed  to  the  office  of  the  assistant 
goieral  manager  of  the  T.  &  P.  at  Dallas 
for  the  purpose  of  procuring  cars  from  other 
lines  In  return  or  exchange  for  cars  which 
we  had  loaded  with  stock  for  those  lines. 
At  that  time  the  T.  Sc  P.  owned  approxi- 
mately 450  cattle  carfe."  This  evidence  Is 
nowhere  in  the  record  disputed,  and  it  will 
be  thus  seen  that  the  practice  of  making  ap- 
plication for  cars  to  the  local  ag«itB  was 
recognized  by  appellant  as  the  proper  one. 
Indeed,  It  has  been  several  times  decided 
that  the  local  agent  of  the  station  at  which 
the  cars  are  desired  has  authority  to  receive 
applications  therefor,  and  the  material  ques- 
tion here  Involved  was  authority  to  receive 
appellee's  application,  and  not  authority  to 
contract  for  the  delivery  of  cara  No  con- 
tract l8  declared  njxm  and  no  damages  sought 
hf  reason  of  a  breach  of  a  contract  to  de- 
liver; but,  as  before  stated,  the  action  Is 
one  based  alone  upon  the  statutes  cited. 
The  evidence  tendered,  therefore,  of  a  want 
of  authority  In  the  local  agent  at  Eskota  to 
contract  to  furnish  cars,  was  wholly  Im- 
material, and  the  court  committed  no  error 
fai  its  exclusion. 

No  error  having  been  presented  by  the 
assignments,  and  the  evidence  In  all  things 
supporting  the  material  allegations  of  appel- 
lee's petition.  It  Is  ordered  that  the  Judgment 
be  affirmed. 

On  Motion  for  Rehearing. 

Aa  stated  in  our  conclusions  upon  the  orig- 
inal bearing,  this  action  is  one  for  damages 
and  penalty  predicated  entirely  upon  articles 
4407  and  4499  of  our  Revised  Statutes  of 
1896.  We  will  not  reiterate  the  facts,  as  we 
think  they  are  sufficiently  stated  In  our  orlg- 
hial  (pinion,  wherein  we  held  that  they  sup- 
ported the  Judgment  In  appellee's  favw. 
Since  oar  decision  to  such  effect,  however,  the 
Snprane  Court  of  the  United  States  In  the 
case  of  the  Houston  &  Texas  Central  Rail- 
road Company  v.  John  A.  Mays,  26  Sup. 
Ct  491,  60  L.  Ed.  72f7,  upon  writ  of  error 
to  the  Court  of  Civil  Appeals  for  the  Third 
Supreme  Judicial  District  of  Texas,  decided 
that  the  articles  referred  to,  as  applied  to 


biterstate  commerce,  transcend  the  legitimate 
powers  of  our  Legislature. 

While  the  opinion  of  the  United  States 
Supreme  Court  may  seem  to  be  limited  to 
cases  of  Interstate  shipments,  we  have 
nevertheless  concluded  on  rehearing  that  It 
operates  as  well  In  cases  of  Intrastate  ship- 
ments, and  hence  that  we  must  declare  said 
articles  wholly  Inoperative,  notwithstanding 
the  case  now  before  us  Is  the  case  of  a 
shipment  wholly  within  this  state.  It  Is 
a  part  of  our  current  public  history  that 
cattle  shipments  from  Texas  are  very  large- 
ly to  points  beyond  the  limits  of  the  state, 
and  it  can  hardly  be  doubted,  we  think,  that 
the  object  of  the  Legislature  In  passing  the 
enactments  In  question  was  to  protect  tb* 
cattle  shippers  of  Texas  in  cases  of  ship- 
ments to  points  beyond  the  state,  as  well  as 
In  cases  of  shipments  wholly  within  the  state. 
Indeed,  the  Texas  courts  have  uniformly,  so 
far  as  we  know,  so  applied  said  articles  of 
the  statute,  and  they  are  so  treated  In  th* 
decision  of  the  Supreme  Court  of  tlie  United 
States  referred  to. 

We  therefore  feel  unable  to  say  that  the 
Legislature  Intended  a  limitation  that  doea 
not  appear  upon  the  face  of  the  articles.  It 
follows,  as  we  conclude,  that  the  motion  for 
rehearing  must  be  granted  and  the  Judgment 
below  reversed,'  and  Judgment  be  here  reaSec- 
ed  for  the  appellant 

On  Rehearing. 

After  careful  re-exam  Inatlon  we  find  that 
appellee,  Allen,  In  the  third  paragraph  of 
his  petition  alleged  in  general  terms  that  ap- 
pellant "negligently  failed  and  refused  to  de- 
liver" the  cars  applied  for  on  November  16, 
and  not  delivered  until  November  27,  1908. 
This  being  true,  we  think  we  were  in  error 
in  rendering  Judgment  for  appellant  on  all 
Issues  and  that  the  case  should  be  remand- 
ed on  the  issues  of  negligence,  if  any,  and 
of  appellee's  resulting  actual  damage.  If  any, 
in  accordance  with  the  decision  on  rehearing 
in  cause  No.  4,994  of  the  Texas  &  Pacific  Rail- 
way Ca  V.  Hughes  (Tex.  Civ.  App.)  94  8.  W. 
130.  We  adhere,  however,  to  our  conclusion 
that  the  penalty  awarded  was  unauthorized, 
and  accordingly  modify  our  opinion  and  Judg- 
ment to  the  extent  of  remanding  the  cause 
for  another  trial  on  the  Issues  of  negUgenca 
and  actual  damage. 

TEXAS  t  P.  RY.  CO.  v.  LOVING.* 

(Court  of  Civil  Appeals  of  Texas.     March  81, 

1906.    Rehearing  Denied  June  30,  lUUti.) 

OAJtBiEBs  —  Cabbiaqe  or  Goons  — Dxlat  tn 

FxTRNisuiNo  Cars— Penalty. 

An  application  by  a  shipper  of  cattle  to 
a  railroad  for  cattle  carB,  wnich  gtated  that 
the  shipper  desired  to  bill  cattle  over  defend- 
ant's road  to  a  point  in  the  state,  and  from 
that  point  over  another  road  to  a  point  in  an- 
other state,  was  Insufficient  to  warrant  a  re- 
covery aeainst  the  carrier  under  Sayles'  Rev. 
Civ.  St  arts.  4497-4499,  imposing  a  penalty  on 

*Wrlt  ot  error  denied  by  Supreme  Oourt  Nov.  14, 19M. 
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carrien  for  delay   In  famishing  can  on  ai^ 
pUeation. 

[Ed.  Note.— For  caaes  In  point,  aee  Cent  Dig. 
Tol.  9.  Oarrlen,  {  8&] 

Stephena,  J.,  diasentlnf. 

Appeal  from  District  Court,  Nolan  County; 
James  li.  Sbeplierd,  Judge. 

Action  by  George  Loving  against  the  Texas 
&  Pacific  Railway  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  api>eals. 
Reversed  and  rendered  in  part,  and  In  part 
affirmed. 

J.  M.  Wagstaff,  for  appellant  Bagland  & 
Crane,  for  appellee. 

CONNER,  C.  J.  On  November  23,  190S, 
appellee  presented  to  appellant's  agent  at 
Sweetwater,  Tex.,  the  following  application 
for  cars,  at  tbe  same  time  tendering  the  neces- 
sary amount  of  freight  charges,  viz. :  "Sweet- 
water, Texas,  November  23, 1903.  The  Texas 
A  Pacific  Railway  Company,  W.  B.  Feaster, 
agent,  Sweetwater,  Texas:  I  hereby  apply 
to  yon  for  eight  cattle  cars  to  be  delivered 
to  my  use  at  Sweetwater  Texas,  on  Wednes- 
day, December  2,  1908.  I  wish  to  ship  cattle 
in  these  cars  to  St  Louis,  Missouri,  with 
the  privilege  of  the  Ft  Worth  market  and  I 
wish  to  bill  them  over  your  road  to  Ft  Worth, 
Texas,  and  from  Ft  Worth,  over  the  M.  K. 
&  T.  Ry.  of  Texas  and  the  M.  K.  &  T.  Ry., 
and  while  I  prefer  what  is  commonly  known 
among  shippers  as  stable  cars,  yet  It  is  good 
and  suitable  stock  cars  that  I  want  regardless 
of  what  their  names  may  be.  I  herewith  ten- 
der to  you  one-fourth  or  twenty-five  per  c«at 
of  the  freight  rate  to  St  Louis,  as  quoted  me 
by  your  agent  and  I  hereby  notify  you  that 
I  will  suffer  heavy  damages  in  case  said  cars 
are  not  forthcoming  as  above  requested,  for 
which  you  will  be  held  responsible,  as  well  as 
for  the  statutory  penalty  in  case  said  cars 
are  not  delivered  as  required  by  law.  Re- 
ei)ectfully,  Geo.  Loving  by  R.  C.  Crane, 
Agent"  It  was  alleged  and  proven  that  ap- 
pellant failed  to  furnish  any  of  the  cars  or- 
dered until  December  9, 1903,  upon  which  day 
four  only  were  delivered.  The  remaining 
four  were  not  delivered  until  December  16th, 
and  appellee  sued  for  and  by  the  judgment  be- 
low was  awarded  the  sum  of  $2,922.48,  of 
wMch  $2,000  was  adjudged  as  a  penalty,  and 
the  remainder  as  actual  damages  to  appel- 
lee's cattle  resulting  from  the  enforced  delay. 

The  crucial  question  presented  on  this  ai>- 
peal  is  whether  the  order  quoted  is  sufficient 
to  support  the  Judgment  for  the  penalty  as- 
sessed by  the  court;  the  contention  adverse 
to  the  Judgment  being  that  the  application 
in  effect  is  one  for  cars  within  which  to  make 
a  continuous  shipment  frmn  a  point  within 
this  state  to  one  without  and  that  hence 
our  statutes  on  the  subject  have  no  applica- 
tion. Tbe  statutes  mentioned,  so  far  as  nec- 
essary to  quote,  are  articles  4497,  4496,  4499, 
Sayles'  Rev.  Civ.  St,  viz.: 

Article  4497:    "When  the  owner,  owners  or 


managers  of  any  freight  of  any  kind  shall 
make  application  In  writing  to  tbe  superiO' 
tendent  or  person  in  charge  of  transportation, 
to  any  railway  company  operating  a  line  at 
the  point  the  cars  are  desired  np<«  which  to 
ship  any  freight,  it  shall  be  the  duty  of  such 
railway  company  to  supply  the  number  of 
cars  required  at  the  point  Indicated  in  the 
application  witliln  a  reasonable  time,  not  to 
exceed  six  days  from  the  receipt  thereof,  and 
shall  famish  such  cars  to  the  persons  apply- 
ing therefor  in  the  order  applied  for,  without 
giving  preference  to  any  person." 

Article  4498:  "Said  application  for  can 
shall  state  the  number  of  cars  desired,  the 
place  at  which  they  are  desired  and  tbe  time 
they  are  desired;  provided,  that  tbe  place 
designated  shall  be  at  some  station  or  switch 
on  the  railroad." 

Article  4499:  "When  cars  are  applied  toe 
under  the  provisions  of  this  chapter.  If  they 
are  not  furnished  tbe  railway  company  so 
falling  to  furnish  tb^n  shall  forfeit  to  the 
IMirty  or  parties  so  applying  for  them  the  sum 
of  twenty-five  dollars  per  day  for  each  car 
failed  to  be  furnished,  to  be  recovered  in  any 
court  of  competent  jurisdiction,  and  all  actual 
damages  that  such  applicant  may  sustain." 

Justice  STEPHENS  inclines  to  the  opinion 
that  the  application  under  consideration  Is 
sufficient  to  support  the  judgment  for  tbe 
penalty,  as  will  more  fully  appear  from  the 
opinion  written  by  hUn  in  the  companion  case 
of  this  appellant  versus  Barrow  (this  day  de- 
cided; Tex.  Civ.  App.)  94  S.  W.  176.  The 
majority,  however,  have  concluded  otherwise. 
It  is  now  well  settled  by  our  Supreme  Court 
that  these  statutes  are  highly  penal  In  char- 
acter, as  is  evident  therefrom,  and  that,  be- 
fore any  person  is  entitled  to  a  recovery  bj 
virtue  thereof,  he  must  bring  himself  strictly 
within  their  terms  and  spirit  See  Tez.  tc 
Pac.  Ry.  Co.  v.  Hughes,  91  8.  W.  667,  14 
Tex.  Ot  Bep.  894,  and  cases  therein  cited. 
Another  canon  of  construction  so  familiar  aa 
not  to  require  citation  of  authority  is  that 
an  instrument  in  writing  signed  alone  by  a 
party  seeking  a  benefit  thereunder  Is  to  be 
construed  most  strongly  against  blm.  Apply- 
ing these  principles,  the  majority  have  con- 
cluded that  the  application  for  cars  In  this 
case  does  not  support  the  judgment  for  the 
penalty.  The  application  is  to  be  consida«d 
as  a  whole,  and  it  plainly  appears  therefrom 
that  the  applicant  desired — ^requested — cars 
within  which  to  ship  cattle  the  entire  dis- 
tance from  Sweetwater  to  St  Louis,  Mo. 
Such  were  tbe  kind  of  cars  in  effect  applied 
for.  A  failure  or  refusal  to  comply  with 
such  a  demand  or  request  In  our  Judgmoit  did 
not  subject  appellant  to  the  penalty  prescrib- 
ed In  the  statute.  In  the  bill  of  exertion 
taken  to  tbe  admission  in  evidence  of  the 
application  under  consideration,  it  is  admitted 
that  appellant's  railway  extends  no  farther 
than  Ft  Worth,  Tex.,  In  tiie  designated  line 
of  shipment  to  St  Louis.    It  la  easily  eon- 
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celTable  wby  a  iblpper  at  nnmeroos  places 
along  appellent's  line  might  desire  can  with- 
in which  he  conid,  without  change  at  Ft 
Worth,  ship  stock  the  entire  distance.  He 
might  thereby  secnre  an  earlier  and  a  better 
market  and  avoid  necessary  delay  and  dam- 
age In  makbig  the  change  of  cars.  It  Is  by  no 
meanc  unlawful,  nor.  Indeed,  nnnsnal  for  rail- 
way companies  to  so  contract,  and  If  sach  an 
offer  or  application  be  accepted — If  the  rail- 
way nndertake,  as  we  think  the  record  shows 
was  done  In  this  case,  to  so  famish  cars  for 
a  throtigh  shipment— it  can  hardly  be  doubted 
tbat  such  application  and  acceptance  would 
constltate  a  contract,  for  the  breach  of  which 
the  company  would  be  liable.  But  whether 
appellant  can  be  compelled  under  the  penal- 
ties Imposed  by  the  statute  to  furnish  cars 
for  a  through  Interstate  shipment  in  part 
over  other  lines  is  an  altogether  different 
question.  For  such  a  shipment  stronger  cars, 
ears  with  additional  equipment,  may  be  re- 
quired, and  we  do  not  think  It  was  ever  in 
legislative  contemplation,  if  it  be  conceded 
that  It  could  lawfully  do  so,  to  thus  enter  the 
domain  of  interstate  traffla  It  Is  now  settled 
that  an  absence  of  a  carrier's  cars  by  Its  per- 
mission upon  the  lines  of  other  carriers  trans- 
porting cattle  to  distant  foreign  markets, 
whereby  an  inability  to  furnish  cars  as  ap- 
plied for  arises,  will  not  constitute  a  defense 
under  the  statutes  quoted.  It  seems  illogical 
to  also  hold  that,  unless  the  state  carriers 
do  BO  famlsb  cars  for  through  transportation, 
they  subject  themselves  to  the  penalties  of 
tbe  statute.  In  the  enactment  under  consid- 
eration it  could  hardly  have  been  Intended  to 
require  of  each  of  the  live  stock  carriers  of 
the  state  to  provide  Itself  with  number  and 
kind  of  cars  sufficient  to  fulfill  the  necessi- 
ties of  through  carriage  for  all  Interstate 
business  originating  on  its  line.  While  the 
application  quoted  indicates  that  appellee  con- 
strued It  as  being  within  the  statute,  and 
that  be  was  willing  to  waive,  If  need  be,  his 
request  for  stable  cars,  there  is  nothing 
therein  which  shows  that  he  would  have  ac- 
eepteH  cars  intended,  equipped,  and  sufficient 
for  the  transportation  of  his  cattle  to  Ft 
Worth  only.  As  we  have  attempted  to  show, 
appellant  was  not  compelled  by  reason  of  the 
penal  statute  relied  upon  to  furnish  cars 
to  go  beyond.  We  have  been  unable  to  find 
any  decision  directly  sustaining  the  foregoing 
conclusions,  but  we  see  but  little,  if  any,  dif- 
ference In  principle  between  this  case  and 
Que  case  of  the  Tex.  &  Pac.  By.  v.  Barrow, 
77  a  W.  648,  8  Tex.  Ct  Rep.  819,  decided  by 
this  court  and  a  writ  of  error  refused,  in 
which  an  application  for  "stable  cars"  was 
held  to  be  Insufficient  to  support  a  penal  re- 
covery. It  was  also  intimated,  we  think,  by 
enr  Supreme  Court  in  the  case  of  H.  &  T.  G. 
By.  Co.  V.  Everett  88  8.  W.  761,  18  Tex.  Ot 
Bep.  932,  that  the  statute  in  question  Imposed 
00  duty  on  Texas  carriers  to  furnish  cars 
beyond  the  termini  of  their  own  lines  of  rail- 


way. See,  also,  Railway  Go.  ▼.  Morton  et 
al.,  61  Ind.  539,  28  Am.  Rep.  682.  So  that 
on  tbe  whole,  we  are  of  opinion  that  the  Judg- 
ment on  the  issue  of  the  penalty  sought 
should  have  been  for  appellant,  and  It  will 
be  here  so  rendered. 

There  remain,  however,  the  issues  relating 
to  appellee's  actual  damages.  As  stated,  we 
conclude  from  the  record  that  appellant  un- 
dertook, in  effect  contracted,  to  furnish  cars 
as  requested.  If  so,  It  was  undoubtedly  ap- 
pellant's duty  to  furnish  them  at  least  with- 
in a  reasonable  time.  There  was  In  fact  long 
delay  proven  without  any  excuse  tberefor 
being  shown,  the  court  having  properly  sus- 
tained an  exception  to  the  only  excuse  offered, 
viz.,  the  voluntary  act  of  permitting  Its  own 
cars  to  go  beyond  appellant's  controL  Negli- 
gence, therefore,  conclusively  appears.  It  is 
undisputed  that  appellee  was  damaged  by 
reason  of  said  delay  in  the  amount  of  the 
actual  damages  awarded  to  him.  Tbe  Judg- 
ment In  appellee's  favor  for  his  actual  dam- 
age will  therefore  be  affirmed. 

Reversed  and  rendered  in  part  and  af- 
firmed In  part 


FT.  WORTH  ft  D.  O.  RT.  00.  v.  UNDER- 
WOOD.* 
(Court  of  Civil  Appeals  of  Texas.    June  2, 1906.) 
L  Appbai  —  Rboobd  —  Pi^EADinos  —  Pbe- 

BTTlfPTION— JUBISDIOnOK. 

■Where  the  record  does  not  contain  appd- 
lee's  gnperseded  pleadings,  the  presumption  is 
that  they  stated  an  amount  within  the  juris- 
diction of  the  connty  court 

iEkU  Note.— For  cases  in  point,  tee  Cent  Dig. 
.  S,  Appeal  and  Bnor,  t  8702.] 

2.  CoTTSTB— JmiBDionoH- Ahount   nr   Con- 

TBOVCRST. 

Where  a  connty  court  rightfully  obtains 
Jurisdiction,  it  may  retain  It  for  the  purpose  of 
tvaieriug  judement  notwithstanding  an  amend- 
ed pleading,  filed  on  the  ere  of  trial,  by  reason 
of  including  interest  sines  the  Institution  of  the 
suit  as  damages,  prayed  for  a  recovery  of  more 
tiian  $1,000. 

Speer,  J.,  dissenting. 

Appeal  from  Cblidress  County  Court ;  W.  B. 
Howard,  Judge. 

Action  by  W.  L.  Underwood  against  Ft 
Worth  &  Denver  City  Railway  Com|>any. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

See  87  S.  W.  718. 

Spoonts,  Thompson  ft  Barwise,  and  A.  J. 
Fires,  for  appellant  B.  B.  Dlggs  and  S.  J. 
Tankersley,  for  appellee. 

SPEBR,  J.  Appellant's  special  charge  Na 
10,  instructing  the  Jury  In  effect  to  find  for  it 
as  to  the  claims  of  Powell,  Richardson,  Fields, 
and  Ackerman  alleged  by  appellee  to  have 
been  transferred  to  him,  was  properly  refused, 
since  appellee's  testimony  shows  that  all  tbe 
cattle  were  shipped  by  him  and  in  his  name, 

'Question  Certified  to  Supreme  Court 
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and  that  the  other  persons  named  had  trans- 
ferred their  claims  to  him. 

The  only  remaining  assignment  raises  the 
question  of  the  connty  court's  Jurisdiction 
In  the  case,  and,  upon  this,  the  majority 
hold  that,  since  the  record  does  not  contain 
appellee's  superseded  pleadings,  the  presump- 
tion Is  that  they  stated  an  amount  within 
the  Jurisdiction  of  the  connty  court,  and  that 
the  court,  having  rightfully  obtained  Jurisdic- 
tion In  the  first  place,  would  retain  It  for  the 
purpose  of  rendering  Judgment,  notwithstand- 
ing the  amended  pleading,  filed  on  the  eve 
of  trial,  by  reason  of  Its  Including  Interest 
since  the  Institution  of  the  suit  as  damages, 
prayed  for  a  recovery  of  more  than  $1,000. 
St  L.  Southwestern  Ry.  Co.  v.  Dolan  (Tex. 
Civ.  App.)  8i  S.  W.  893;  Railway  v.  Bamett 
(Tex.  Civ.  App.)  66  S.  W.  474.  The  writer, 
however,  does  not  concur  In  this  view,  and 
deems  it  proper  to  note  his  dissent  therefrom. 
Section  16,  Art  5,  of  the  Constitution,  de- 
clares that  "the  county  court  •  •  •  shall 
have  exclusive  Jurisdiction  in  all  civil  cases 
when  the  matter  In  controversy  shall  exceed 
In  value  $200  and  not  exceed  $500  exclusive 
of  Interest  and  concurrent  Jurisdiction  with 
the  district  court  when  the  matter  in  contro- 
versy shall  exceed  $600,  and  sot  exceed 
$1,000."  It  Is  needless  to  cite  authorities  In 
support  of  the  proposition  that  the  amount 
or  matter  In  controversy  Is  determined  by 
the  pleadings  of  the  plaintiff.  The  lawmakers 
have  wisely  adopted  a  scheme  of  Jurisdictions 
dependent  upon  the  matters  in  controversy, 
arbitrary  as  It  Is,  and  the  amount  claimed 
by  the  pleader,  In  the  absence  of  bad  faith  in 
stating  the  amount  therefore  necessarily  de- 
termines the  power  of  the  court  to  entertain 
his  suit 

It  Is  likewise  unnecessary  to  cite  authori- 
ties to  the  proposition  that  in  this  state  In- 
terest upon  the  damages  claimed  for  Injuries 
to  a  shipment  of  cattle,  as  In  this  case,  when 
prayed  for.  Is  not  Interest  eo  nomine,  but  con- 
stitutes a  part  of  the  matter  In  controversy 
within  the  meaning  of  the  Constitution  above 
quoted.  Tested  by  these  rules,  appellee's 
third  amended  original  petition,  filed  July  S, 
lOOS,  praying  a  recovery  in  the  sum  of  $940.- 
40,  and  interest  thereon  for  nearly  two  years, 
stated  the  value  of  the  matter  in  controversy 
to  be  In  excess  of  the  Jurisdiction  of  the 
county  court  That  this  pleading  Is  an  amoid- 
ed  petition  rather  than  an  original  petition 
cannot  the  writer  thinks.  In  good  logic  or 
sound  reas(«  alter  the  rule  that  the  county 
court  cannot  entertain  Jurisdiction  to  deter- 
mine a  controversy,  the  value  of  which  ex- 
ceeds the  constitutional  limit  of  $1,000.  The 
principle  that  a  court  having  once  acquired 
Jurlsdictloit  of  the  subject-matter,  will  retain 
It  to  the  end,  finds  no  Just  application  to  the 
facts  of  this  case.  That  principle  has  uni- 
versally been  applied  to  that  class  of  cases 
where,  tested  by  the  averments  of  the  plead- 
ings, the  court  had  Jurisdiction  of  the  sub- 
ject-matter, but  prior  to  Judgmoit  by  reason 


of  the  failure  In  the  proof  the  Jurisdictional 
averments  of  the  pleading  were  not  estab- 
lished. Familiar  Instances  are  those  cases  In 
which  the  plaintiff  fails  to  prove  an  amount 
within  the  minimum  limit  of  the  court's  Juris- 
diction, or  to  establish  a  lien  on  land  to  se- 
cure an  Indebtedness  below  such  minimum 
Jurisdictional  amount  Ablowich  v.  National 
Bank,  95  Tex.  429,  67  S.  W.  79,  881,  and  cases 
there  cited  on  motion  for  rehearing.  But  the 
principle  above  referred  to  and  Invoked  by 
the  majority  for  an  affirmance  of  this  case  Is 
not  of  universal  application,  for  it  often  hap- 
pens that  a  court  loses  Jurisdiction  over  the 
subject-matter  pending  the  proceeding,  and  la 
powerless  to  proceed  to  Judgment  on  the 
merits.  This  may  take  place,  and  often  does, 
by  virtue  of  legislative  act  reduction  of  the 
amount  in  controversy  below  the  Jurisdiction 
of  the  court  by  the  court's  silstalning  demur- 
rers (Haddock  v.  Taylor,  74  Tex.  216,  11  S, 
W.  1093;  Roller  v.  Zundelowlta,  73  8.  W.  1070, 
7  Tex.  Ct  Kep.  406),  and  probably  by  other 
methods.  If  the  value  of  the  matter  In  con- 
troversy, then.  Is  to  be  determined  from  the 
good  faith  allegations  of  the  plaintlfr.  It 
must  mean  the  allegations  of  the  particular 
pleading  upon  which  the  trial  is  had,  for 
abandoned  pleadings  have  performed  their  of- 
fice, are  no  longer  any  part  of  the  case  prop- 
er, and  cannot  be  looked  to  upon  the  trial  aa 
determining  the  matter  in  controversy.  If  It 
were  not  so,  a  plaintiff  would  be  powerless, 
even  by  the  aid  of  an  amendment  to  allege 
an  amount  within  the  court's  Jurisdiction  If 
he  had.  Inadvertently  or  otherwise,  first  plead- 
ed an  amount  Insufficient  to  confer  Jurisdic- 
tion. The  case  of  Gulf,  W.  T.  &  P.  R.  R. 
Co.  V.  rromme,  84  S.  W.  1054, 12  Tex.  Ct  R^. 
112,  Is  authority  for  the  proposition  that  the 
amount  In  controversy  Is  the  amount  recover- 
able under  the  pleadings  at  the  date  of  trlat 
In  that  case,  which  originated  In  the  Justice's 
court  the  damages  were  laid  at  $95,  with 
prayer  for  such  damages  and  Interest  which, 
taken  together  at  the  time  of  trial,  exceeded 
the  sum  of  $100,  and  the  Supreme  Court  up- 
on certified  question,  held  that  the  Court  of 
Civil  Appeals  therefore  had  appellate  Juris- 
diction. The  case  of  M.,  K.  &  T.  Ry.  Co.  of 
Tex.  T.  Koibe,  65  S.  W.  34,  S  Tex.  Ct  Rep. 
294,  also  a  Supreme  Court  decision,  recognizes 
the  principle  that  the  court's  Jurisdiction  Is 
to  be  tested  by  the  allegations  of  the  amend- 
ed petition,  voluntarily  filed,  rather  than  by 
those  of  the  original  petition. 

The  recent  case  of  Nashville,  O.  &  St  I^ 
Ry.  Co.  V.  Grayson  Co.  Natl.  Bank,  93  S.  W. 
431,  16  Tez.  Ot  Rep.  678,  is  probably  the 
strongest  authority  to  be  found  in  support  of 
an  affirmance  of  this  case.  There  an  amend- 
ment in  the  district  court  setting  up  a  settle- 
ment of  the  greater  part  of  the  amount  sued 
for,  reducing  the  total  to  a  sum  less  than 
$600,  was  held  not  to  oust  the  Jurisdiction  of 
the  district  court  where  the  amount  original- 
ly claimed  conferred  Jurisdiction.  The  case 
was  likened  to  the  class  of  cases  already  re- 
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ferred  to  In  which  the  plaintiff,  by  reason  of 
fallare  of  bis  proof  only,  showed  himself  not 
to  be  mtltled  to  recover  the  minimum  Juris- 
dictional amount  of  the  court  The  only  case 
ctted  as  autbority  for  that  holding  Is  the  one 
of  Ablowlch  T.  Bank,  supra,  wbldi  Is  not 
a  case  of  amended  pleadings  at  all,  but  one 
In  which  the  Jurisdiction  of  the  district  court 
depended  upon  the  allegation  of  a  lien  on 
land,  and  the  proof  failed  to  support  such  al- 
legation, and  Is,  therefore,  on  a  par  with  Had- 
dock T.  Taylor,  supra,  and  the  line  of  cases 
following  it  If  the  doctrine  of  the  line  of 
cases  last  dted  Is  sound,  and  it  undoubtedly 
Is,  tben  the  question  of  Jurisdiction  is  deter- 
mined by  the  amount  claimed  in  the  platn- 
tUTs  pleadings  at  the  time  of  trial  (reduced 
by  the  action  of  the  court  In  sustaining  de- 
murrers), and  if  this  rule  is  applied  to  cases 
of  amendment,  as  the  writer  thinks  It  should 
be^  then  there  Is  no  escape  from  the  conclu- 
sion that  the  Jurisdiction  of  the  county  court 
of  Childress  county  was  ousted  by  appellee's 
filing  In  this  cause  his  third  amended  original 
petition,  in  which  he  claimed  an  amount  ex- 
ceeding $1,000.  If  the  court  then  lost  Juris- 
diction, all  further  proceedings  were  TOld, 
and  the  Judgment  should  not  be  affirmed,  bnt 
should  be  reversed. 

Upon  the  holding  of  the  majority,  however, 
tbe  Judgment  of  the  county  court  la  affirmed. 


BABLOW   V.   FREDERICK    STEARNS   ft 
CO.  et  al. 

(Court  «t  dvH  Appeals  of  Texas.     Nov.  27, 
1906.) 

L  PAXTRKBSHIF^DlSSOLiTrnOM  OT  FiBU— B^IBU 
DBBIS  —  BXXBRBIOK   01*  TiKE  —  CORBIDEBA- 

noit. 

Whers^  after  the  dlmolation  of  a  firm,  the 
eontinaing  partner,  having  agreed  to  pay  the 
firm  debts,  reqaested  an  eztenBion  from  plaintiff, 
to  whidi  plaintiff  agreed,  without  consideration, 
bat  the  continuing  partner's  agreement  was 
never  fulfilled,  there  was  no  sncn  extension  of 
time  as  to  discharge  the  retiring  partner  from 
liability. 
S:  Appkai.— ADiassioH  or  Btidcnck  —  Pbxj- 

T7DICE. 

Where  the  correctnesi  of  the  account  sued 
M  was  shown  by  other  undisputed  evidence,  er- 
ror, if  any.  In  aunitting  in  evidence  tbe  affidavit 
attached  to  the  account,  was  harmless. 

fi.  Note. — For  cases  In  point,  see  Cent  Dig. 
8,  Appeal  and  Error,  §|  4161-4170.] 

Appeal  from  Harris  Connty  Court;  Blake 
Dnpree,  Judge. 

Actl<»  by  Frederick  Steams  ft  Co.  and 
others  against  R.  T.  Barlow  and  another. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant Barlow  appeals.    Affirmed. 

Camp  ft  Klndrlck,  for  appellant  Hunt  ft 
Myer,  for  appellee  Frederick  Steams  &  Co. 
A.  B.  Amerman,  for  appellee  W.  W.  Weetgate. 

PLBASANTS,  X  This  suit  was  brought 
by  appellee,  Frederick  Steams  &  Co.,  against 
R.  T.  Barlow  and  H.  W.  Brouse,  composing 
the  Ann  of  Barlow  &  Brouse,  to  recover  the 
smn  nf  $210.87  alleged  to  be  due  upon  an 


account  for  goods  and  merchandise  sold  and 
delivered  by  the  plaintiff  to  said  firm.  By 
amended  petition  plaintiff  also  asked  Judg^ 
ment  for  the  amount  due  on  said  account 
against  W.  W.  Westgate  and  the  Westgate 
Brouse  Drug  Company  on  allegations  char- 
ging that  said  defendants  bad,  for  a  valuable 
considoraticm,  assumed  and  agreed  In  writ- 
ing to  pay  said  account  The  defendant  Bar- 
low, in  addition  to  general  and  special  ex- 
ceptions and  general  denial,  denied  under 
oath  the  Justness  of  the  account  and  special- 
ly pleaded  In  substance  that  subsequent  to 
the  accrual  of  the  Indebtedness  sued  on,  he 
bad  sold  his  Interest  in  the  firm  of  Barlow 
&  Brouse  to  the  defendant  Brouse,  and,  aa 
part  consideration  for  said  sale,  the  said  de- 
fendant had  assumed  and  agreed  to  pay  said 
indebtedness,  and  that  plaintiff  had  there- 
after, with  full  knowledge  of  the  facts  and 
without  tbe  consent  or  knowledge  of  this 
defendant  entered  into  a  binding  agreement 
with  said  Brouse  to  extend  the  time  of  pay- 
ment of  tbe  account  and  that  by  reason 
of  said  extension,  this  defendant  was  dis- 
charged from  all  liability  on  said  account 
He  further  pleaded  that  W.  W.  Westgate  bad 
purchased  from  Brouse  a  one-half  interest 
in  tbe  business  of  tbe  old  firm  of  Barlow  ft 
Brouse  and,  as  consideration  therefor,  had  as- 
sumed and  promised  to  pay  the  debts  of  said 
firm  and  prayed  that  in  event  the  plaintiff 
recovered  against  him,  be  have  Judgment 
against  tbe  said  W.  W.  Westgate.  The  cause 
was  tried  by  a  Jury  and,  under  peremptory  in- 
stracttons  by  tbe  trial  court  a  verdict  was  re- 
tumed  In  favor  of  plaintiff  against  the  defend- 
ants Barlow  and  Brouse,  and  In  favor  of  the 
defendants  W.  W.  Westgate  and  tbe  West- 
gate-Brouse  Drug  Company.  From  a  Judg- 
ment rendered  in  accordance  with  this  ver- 
dict, th*  defendant  Barlow  alone  has  ap- 
pealed. 

The  undisputed  evidence  shows  that  tbe 
amount  claimed  by  plaintiff  was  due  for 
goods  sold  and  delivered  by  it  to  the  firm 
of  Barlow  ft  Brouse,  and  that  after  the 
accrual  of  said  indebtedness,  Barlow  sold 
bis  interest  In  tbe  business  to  Brouse  and. 
In  part  consid^ation  for  such  sale,  Brouse 
agreed  and  promised  to  pay  the  indebtedness 
tben  due  by  said  firm  which  Included  the  ac- 
count due  plaintiff.  On  the  same  or  the  next 
day,  W.  W.  Westgate  and  Brouse  entered 
into  a  partnership  under  the  firm  name  of  the 
Westgate-Brouse  Drag  Company.  Tbe  new 
firm  succeeded  to  the  business  of  tbe  old  firm 
of  Barlow  ft  Brouse,  and  took  possession  of 
all  its  goods  and  assets.  Westgate  testified 
that  he  did  not  agree  when  he  bought  an 
interest  in  the  business  from  Brouse  to  as- 
sume any  of  the  indebtedness  of  the  old  firm, 
and  his  testimony  is  oncontradicted.  After 
Barlow  bad  sold  out  and  the  new  firm  was 
formed,  the  plaintiff  was  informed  by  let- 
tw  from  Brouse  that  be  would  pay  the  ac- 
count but  that  be  wanted  the  time  of  pay- 
ment extended.    On  the  issue  of  the  alleged 
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extension  Bronse  testified  as  follows:  "I  did 
not,  in  that  first  letter  wtalcb  I  wrote,  request 
Frederick  Steams  3t  Go.  to  accept  me  per- 
sonally for  tbe  debt,  and  I  did  not  ask  them 
to  discharge  Westgate  and  Barlow  and  every- 
body else  except  me  personally  from  tbe 
Indebtedness.  I  simply  asked  Frederick 
Steams  &  Ca  for  an  extension  of  the  time, 
withoat  asking  tbem  to  extend  It  to  any 
person  In  particular,  and,  at  the  same  time, 
explained  tbe  circumstances  which  caused 
me  to  desire  the  extension."  After  stating 
tbat  he  received  a  letter  from  plaintiff  agree- 
ing to  the  extension,  which  had  been  lost,  he 
testified:  "In  that  letter  they  agreed  to  an 
extension  of  time,  just  bow  much  I  can't 
say  posltlyely,  but  they  wrote  a  very  nice 
letter  agreeing  to  take  a  partial  payment  and 
notes  for  the  balance,  or  notes  with  security 
for  all  of  It  I  only  asked  tbem  to  extend 
this  once  for  me.  The  notes  were  never 
given."  The  dissolution  of  the  firm  of  Bar- 
low Sc  Bronse  occurred  on  December  7,  ISOi, 
and  Brouse's  letter  to  plaintiff,  asking  for  an 
extension  of  the  time  of  payment  of  the  ac- 
count, was  written  a  few  days  thereafter. 
On  February  12,  1905,  Bronse  wrote  the  fol- 
lowing letter:  "Houston,  Texas,  February 
12,  1905.  Mr.  G.  W.  Porter,  CJare  F.  Steams 
*  Co.,  Detroit,  Mich.:  Replying  to  your  favor 
of  some  days  ago,  will  say  we  expect  to  be 
able  to  make  a  payment  of  at  least  one-half 
of  the  old  Barlow  ft  Brouse  acct  by  the 
25th  at  this  month.  Should  we  not  be  able 
to  do  BO,  will  forward  yon  good  notes  for 
the  amount  Thanking  you  for  the  leniency 
and  good  feeling  you  have  shown  toward  us, 
we  beg  to  remain,  very  truly  yours,  West- 
gate-Brouse  Drag  Co.,  per  H  W.  Brouse." 
In  reply  to  this  letter  plaintiff  wrote  the  fol- 
lowing: "Detroit,  Mich.,  U.  S.  A.,  Dictated 
by  G.  W.  Porter,  Feb.  17th,  1905.  The 
Westgate-Brouse  Drug  Company,  Houston, 
Texas — Dear  Sirs:  We  have  your  favor  of 
the  12th,  notifying  us  that  half  of  our  ac- 
count against  Barlow  ft  Brouse  will  be  for- 
warded by  the  25th  of  this  month,  and  that 
If  yon  are  unable  to  do  so,  yon  will  for- 
ward ns  notes  for  the  amount  We  thank 
you  for  giving  this  matter  such  prompt  at- 
tention, and  assuring  you  that  remittance  on 
tbe  above  date  will  be  appreciated  by  us, 
we  are,  yours  very  truly,  F.  Steams  &  Co., 
per  G.  W.  Porter."  Westgate  also  testified 
that  a  short  time  after  he  formed  the  part- 
nership with  Brouse,  he  had  a  conversation 
with  Mr.  Richardson,  a  traveling  salesman  of 
the  plaintiff,  In  which  he  told  blm  that  be 
(Westgate)  had  not  assumed  any  of  the  debts 
of  the  old  firm,  but  that  Brouse  said  that 
he  would  get  a  supply  of  money  shortly  with 
which  to  pay  the  debts,  and  that  Richardson 
then  said  he  would  write  to  his  house,  and 
g8t  an  extension;  and  that  he  (witness)  got 
a  letter  from  plaintiff  in  which  they  said  that 
th^  had  received  Richardson's  letter  and 
would  grant  an  extension  of  80  days.  The 
defendant  Barlow  did  not  know  that  plain- 


tiff's account  had  not  been  paid  until  short- 
ly before  this  suit  was  filed  in  July,  1906. 

We  agree  with  the  trial  court  tbat  tbls 
evidence  does  not  raise  the  issue  of  a  bind- 
ing agreement  on  the  part  of  the  plaintiff 
with  Brouse  or  the  Westgate-Brouse  Drug 
Company  to  extend  the  time  of  tbe  pay- 
ment of  the  account  and,  therefore,  it  was 
proper  to  instract  the  jury  to  return  a  ver- 
dict for  tbe  plaintiff  against  the  defendant 
Barlow.  It  Is,  we  think,  clear  that  the  let- 
ter from  plaintiff  to  Westgate,  which  was 
lost  and  its  contents  proven  by  Westgate, 
did  not  show  a  binding  agreement  to  extend 
the  time  of  payment  of  the  account.  West- 
gate  testified  positively  that  he  did  not  agree 
to  pay  or  guaranty  the  payment  of  the  ac- 
count and  there  was  a  total  lack  of  con- 
sideration for  plaintiff's  agreement  with  him 
to  extend  the  time  to  Brouse.  The  letter 
which  Brouse  says  he  received  from  plain- 
tiff contained  only  a  conditional  agreement 
to  extend,  and  the  conditlonB  were  never 
complied  with.  The  letter  of  February  17tb 
contains  no  agreement  for  extension.  It  Is 
nothing  more  than  an  acknowledgment  of  the 
letter  from  the  Westgate-Brouse  Drag  Com- 
pany stating  that  they  expected  to  pay  half 
of  the  account  by  the  25th  of  the  month  and. 
should  they  fall  to  do  so,  would  forward 
good  notes  for  the  amount  and  an  assurance 
that  a  payment  on  the  day  named  would  be 
appreciated.  It  Is  perfectly  apparent  from 
the  evidence  that  while  plaintiff  was  willing 
to  extend  the  time  provided  they  could  se- 
cure the  notes  of  Brouse  and  Westgate,  or 
any  additional  security  for  the  payment  of 
the  account  no  extension  was  In  fact  made 
because  no  consideration  was  ever  given 
therefor.  Plaintiff  was  never,  by  any  agree- 
ment shown  in  the  record,  placed  In  a  posi- 
tion In  which  the  right  to  enforce  the  pay- 
ment of  the  account  was  deferred,  and  the 
delay  in  bringing  the  suit  was  due  to  mere 
forbearance  on  its  part  and  not  because  of 
any  binding  agreement  which  prevented  such 
suit  Unless  the  agreement  to  extend  is  of 
such  binding  force  as  to  prevent  suit  upon 
the  claim  during  the  time  covered  by  the  al- 
leged extension.  It  is  not  such  an  agreement 
with  a  principal  debtor  as  will  release  the 
surety.  Claiborne  v.  BIrge,  42  Tex.  102;  Ben- 
son V.  Phlpps  (Tex.  Civ.  App.)  28  a  W.  358; 
Norris  r.  Graham  (Tex.  Civ.  App.)  42  S.  W. 
676. 

The  question  of  whether  under  the  facts 
shown  bad  the  agreement  to  extend  been  bind- 
ing the  appellant  could  claim  the  rights  of  a 
surety  as  against  the  plaintiff,  need  not  be 
determined.  If  there  was  any  error  In  ad- 
mitting In  evidence  the  affidavits  to  the  ac- 
count the  admission  of  which  Is  complained 
of  under  aj^ropriate  assignments,  the  error 
was  harmless,  as  the  correctness  of  the  ac- 
count was  shown  by  other  undisputed  evi- 
dence. We  are  of  opinion  that  the  judg- 
ment should  be  affirmed,  and  It  is  so  ordered. 

AfOrmed. 
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8TATD  T.  HARRIS. 

(Supreme  Court  of  Missoari,  Division  Na  2. 
Dec  4.  1806.) 

1.  HOKIOIDB— ASSATTLT  WITH  INTBKT  TO  KHX 
— IMTOXHAXION. 

Aa  information  dianins  defendant  with  an 
unalt  on  one  S.  with  the  intent  him,  the  said 
o^  OD  parpoae  and  of  hie  malice  aforethooght, 
felmuonaljr  to  kill  and  murder,  was  lufficient. 

[Bid.  Note. — For  cases  in  point,  aee  Cent  Dl«. 
Tol  28,  Hotnidde,  H  237,  2^] 

X.  Gbuciiiai.  Law— Tbial— OBJScnoRa— Sut- 

ncnncT. 
An  objection  to  evidence  without  statlnf  any 
nonnds  is  insaffident. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Uc 
roL  14,  Criminal  Law,  |  1636.] 
8.  Sakb— Tim  FOB  Objection. 

A.  party  cannot  sit  by  and  allow  a  question 
to  be  answered  and  then  object  in  case  the 
answer  does  not  suit  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Di«. 
Tol.  14,  Criminal  Law,  |  1630.] 

4.  HomoiDB— Abbactlt  with  Intent  to  tttt.t. 
— Sncpu!  Assault — Instbuotiors. 

On  prosecution  for  an  assault  with  Intent 
to  kill  it  appeared  that  defendant.  In  company 
inta  others,  was  in  the  yard  of  the  prosecutinc 
witness;  that  the  prosecuting  witness  came 
oat  on  his  porch  when  some  words  passed  be- 
tween him  and  defendant,  when  witness  re- 
beated  into  his  house,  while  defendant  drew 
Us  gun  and  opened  the  door  and,  after  strikinc 
witness  on  the  head,  shot  him.  Held,  that  an 
instruction  on  common  assault  was  not  justified. 

t^'i.^**-"'*"  *="■*■  '"  Po'nt.  see  Cent  Dig. 
T«rf.  26,  Homicide,  H  «S8,  660.] 

Appeal  ftrom  Circuit  Coart,  St  Francois 
County ;  Robt  A.  Anthony,  Judge. 

Frank  Harris  was  convicted  of  assault 
with  intent  to  kill,  and  appeals.    Affirmed. 

The  Attorn^  General  and  N.  T.  Gentry, 
for  the  State. 

GANTT,  J.  This  is  a  prosecution  com- 
m«iced  by  the  filing  of  an  information  by 
the  prosecuting  attorney  of  St  Francois  coun- 
ty, in  the  office  of  the  clerk  of  the  circuit 
court  in  vacation,  on  the  22d  day  of  Sep- 
tember, 1903,  wherein  he  charged  the  defend- 
ant with  an  assault  upon  one  James  Stout 
with  the  intent  him,  the  said  Stout  on  pur- 
pose and  of  his  malice  aforethought  felo- 
niously to  kill  and  murder.  The  information 
was  duly  verlfled,  and  the  defendant  was 
■rrested  and  the  cause  continued  until  the 
2d  flay  of  August  1904,  at  which  time  the 
defendant  was  duly  arraigned  and  entered 
Ills  plea  of  not  guilty,  and  he  was  put  upon 
his  trial  and  convicted  and  his  punishment 
assessed  at  five  years'  imprisonment  in  the 
penitentiary  of  this  state.  After  unsuccessful 
motions  for  a  new  trial  and  In  arrest  of 
judgment,  the  defendant  was  sentenced  In 
icoordance  with  the  verdict  of  the  jury. 
From  that  verdict  and  judgment,  he  appeals 
to  tills  court  Time  was  granted  the  defend- 
ant within  which  to  file  bis  bill  of  excep- 
tions, and.  In  obedience  to  the  leave  granted, 
the  defendant  did,  on  the  29th  of  December, 
1904,  file  his  bill  of  esceptions. 


The  evidence  tends  to  prove,  on  the  part 
of  the  state,  that  the  defendant  was  a  bar- 
ber by  occupation  and  lived  in  Ironton,  and 
the  prosecuting  witness,  James  Stout  lived 
in  Iron  Mountain,  St  Francois  county.    For 
some  months  prior  to  the  difficulty,  the  re- 
lations between  the  defendant  and  the  prose- 
cuting witness  had  been   unfriendly.     The- 
prosecuting  witness,  it  seems,  thought  that 
the  defendant  bad  been  too  Intimate  with 
the   prosecuting    witness'    wife.     It   seems 
that  the  defendant  on  one  occasion  brought 
Stoufs  wife  home  in  a  buggy,  and  a  con- 
siderable difficulty  occurred  between  the  de- 
fendant   and    Stout      Afterwards,    and   on 
Sunday  morning  September  20,  1903,  the  de- 
fendant came  to  the  home  of  Stout  in  Iron 
Mountain,  in  company  with  Andrew  Lang- 
ley  and  Fred  Stout,  a  son  of  the  prosecut- 
ing witness.    These  tbree  brought  a  case  of 
beer  with  them,  and  located  themselves  in 
Stout's  yard  from  about  11  o'clock  in  tbe- 
forenoon  until  4  or  S  in  the  afternoon.    Dar- 
ing tills  time  they  consumed  most  of  the 
beer.     Indeed,  the  evidence  toids  to  show 
ttiat  they  replenished  the  supply  twice  during 
the  day.    Daring  their  stay  In  the  yard  of 
the  prosecuting  witness,  his  wife  wsnt  out  on 
the  porch  and  talked  with  the  defendant  for 
a  considerable  time,  took  some  of  his  bottles 
of  beer  and  put  them  in  a  tub  of  Ice  water, 
and  from  time  to  time  she  took  the  beer  out 
to  the  defendant  and  the  others  who  were 
with  him,  and  she  also  invited  the  defend- 
ant to  come  in  and  take  dinner  with  them, 
but  the  defendant  declined  this  invitation 
saying  he  had  money  enough  to  buy  his  din- 
ner.   About  noon,  the  defendant  sent  off  to  a 
restaurant   and    bought   some    cheese    and 
crackers,   which   he   ate   out  in   the   yard. 
During  the  day  defendant  got  a  chair  and  a 
pair  of  scissors  and  trimmed  the  hair  of 
Mr.    Langley,    his   companion.      During   all 
this   time,   the   prosecuting   witness.   Stout 
remained  in  his  house,  and  did  not  go  out 
to  see,  and  did  not  speak  to,  the  defendant 
Langley   left,    and  one   Frank   Postelwaite 
came  up  and  he  was  invited  by  the  defend- 
ant to  drink  some  of  the  beer,  which  he  did. 
The  evidence  then  tends  to  show  that,  about 
4:80    o'clock    in   the   afternoon.    Stout   the 
prosecuting   witness,    who   was   still    in   the 
house,  directed  his  son,  Charley,  to  go  out 
to  the  wood  pile  and  bring  In  some  stove 
wood.    The  boy  replied  he  did  not  want  to- 
go,  and  there  was  no  wood  cut  thereupon 
Stout  told  him  to  cut  some,  and  ran  towards- 
tbe  boy,  and  on  to  the  porch,  kicking  his 
son  as  he  jumped  off  of  the  porch.    Defend- 
ant who  was  still  In  the  yard,  looked  up, 
and  Stout  asked  blm  what  he  had  to  say 
about  It  to  which  defendant  replied:   "Who- 
are  you  talking  to?"    To  which  Stout  answer- 
ed, "I  am  talking  to  you,  G d you." 

Defendant  called  to  Stout  not  to  get  his  gun, 
at  the  same  time  raising  up  out  of  bis  chair 
and  drawing  his  revolver.  Stout  retreated 
Into  the   house  and  shut  the  door  behlndt 
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him.  Defendant  opened  the  door  and  Btrack 
Stoat  on  the  head  with  aomethlng,  he  conid 
not  tell  what  it  was.  Defendant  then  flred 
his  pistol  at  Stout,  the  ball  taking  effect  In 
the  left  shoulder  three  Inches  below  the  point 
of  the  shoulder  and  ranging  upward.  The 
weapon  used  by  the  defendant  was  a  44 
cajlber  Smith  and  Wesson  pistol.  After 
wounding  Stout,  the  defendant  walked  out 
In  the  yard,  and  Stout  got  his  gun  and  flred 
twice  at  the  defendant  The  gun  was  loaded 
with  squirrel  shot,  and  both  loads  took  effect 
In  the  defendant  The  defendant  fell,  but 
soon  got  up  and  returned  to  the  room  where 
Stout  was,  and  snapped  his  pistol  at  Stout 
but  was  prevented  from  firing  by  Postel- 
walte.  Defendant  was  taken  to  a  house 
near  by,  and  later  In  the  afternoon  retamed 
to  his  home  In  Ironton. 

On  the  part  of  the  defendant  the  evidence 
tended  to  prore  that  he  had  never  been  In- 
timate with  Mrs.  Stout  although  he  had 
shown  her  some  attention;  that  Stout  and 
his  wife  had  had  several  troubles  due  to  mis- 
treatment by  the  husband  and  resulted  In 
their  being  separated  two  or  three  times; 
that  because  of  some  kindness  shown  the 
wife  by  the  defendant  Stout  attempted  to 
shoot  the  defendant  drawing  his  shotgun  and 
using  threatening  language;  that  on  the 
Sunday  of  the  difficulty,  the  defendant  went 
to  Iron  Mountain  to  collect  some  money  from 
some  one  there,  and  also  to  try  and  sell  some 
barber  supplies  to  another  person;  that  on 
the  road  he  fell  In  with  Andrew  Langley  and 
Fred  Stout  and  went  with  them  to  the  yard 
of  Mr.  Stout  the  prosecuting  witness,  and  re- 
mained there  from  11  until  4  o'clock ;  that  he 
got  a  chair  and  barbered  a  little  that  day, 
and  drank  considerable  beer,  all  of  the  mea 
on  the  place,  including  the  prosecuting  wit- 
ness, Stout  joined  him  In  the  drinking;  that 
just  before  the  difficulty  defendant  saw  Stout 
come  out  on  the  porch  holding  his  son  Charley 
by  the  neck  and  kicked  him  off  of  the  porch. 
Defendant  testified  that  Stout  then  looked  to- 
wards him  and  Postelwalte,  who  were  under 
a  tree  In  the  yard  about  16  feet  away,  and 

said:    "Q d you,   what   have  yon 

got  to  say  about  you  G d son  of 

a    b ."    Defendant    said    to    Stout    he 

would  not  take  that  off  of  anybody,  to  which 
Stout  replied:  "You  take  that  or  take  worse." 
At  the  time  of  using  this  language.  Stout 
was  standing  towards  the  door.  Postelwalte 
said:  "He  Is  going  to  get  his  gun."  Where- 
upon defendant  got  up  out  of  bis  chair  and 
says:  "No  he  won't;  I  will  stop  him.  Jim, 
don't  get  that  gun  you  drew  on  me  once.  If 
yon  get  It  you  will  have  to  use  It"  Stout 
was  then  hurrying  towards  the  room  where 
the  gun  was  usually  k^t  and  said:  "I  will 
use  It  this  time."  Defendant  followed  Stout 
into  the  room,  grabl)ed  hold  of  him  by  the 
shoulder  and  struck  him  with  his  fist  When 
Stout  got  bold  of  his  shotgun,  defendant  flred 
bis  pistol  and  shot  Stout  in  the  shoulder.    De- 


fendant then  turned  and  walked  out  into 
the  yard,  when  Stout  flred  twice  at  him,  both 
loads  taking  effect  and  knocking  defendant 
to  the  ground.  Defendant  then  got  up  and 
returned  to  the  house,  but  did  not  snap  his 
pistol  nor  try  to  shoot  any  more.  Postel- 
walte took  bold  of  defendant  and  assisted 
him  over  to  a  neighbor's  house.  iJames  Smltb 
testified  that  he  took  defendant  home  In  a 
wagon,  after  the  shooting,  and  examined  his 
pistol;  tliat  it  was  a  44  caliber  and  had  but 
one  empty  shell,  and  nothing  to  Indicate  tliat 
It  had  been  snapped  on  any  other  cartridge. 
Defendant  also  proved  by  William  Spau^ 
that  Stout  went  to  Ironton  a  month  befor* 
and  exhibited  a  pistol  and  said  he  was  look- 
ing for  defendant  The  defendant  also  in- 
troduced in  evidence  the  record  showing  that 
the  state's  witness,  Frank  Postelwalte,  liad 
been  twice  convicted  of  an  assault  with  in- 
tent to  rob.  On  one  conviction  Ite  was  sen- 
tenced to  pay  a  fine,  and  by  another  to  tli* 
penitentiary. 

The  court  then  instructed  the  Jury  on  felo- 
nious assault  with  malice  aforethought  and 
defined  the  words,  "on  purpose,  malice,  afore- 
thought" as  they  have  been  defined  In  hi- 
stmctions  approved  by  this  court  It  also 
Instructed  the  Jury  on  assault  with  Intent  to 
kill  without  malice  aforethought  and  gave 
the  usual  Instructions  as  to  the  credibility  of 
witnesses,  presumption  of  innocence,  and  rea- 
sonable doubt  and  an  instruction  on  the  law 
of  self-defense  and  the  consideration  which 
they  should  give  to  the  evidence  of  threats 
communicated  or  uncommunicated.  As  thesa 
Instructions  are  not  challenged  in  this  court 
and  as  we  have  examined  them  and  find  that 
they  are  In  all  respects  correct  and  fully  cover 
all  the  points  of  law  arising  In  the  case,  we 
deem  it  unnecessary  to  burden  this  opinion 
with  their  reproduction. 

1.  The  information  in  the  case  is  sufficient 
In  form  and  substance,  and  has  received  the 
expressed  approval  of  this  court  in  State  t. 
Bivlns,  101  Mo.  243,  13  S.  W.  837. 

2.  Very  few  objections  were  made  by  the 
defendant  to  the  evidence  Introduced  on  the 
part  of  the  state,  and  In  these  Instances  no 
reason  was  assigned  why  the  testimony  waa 
Incompetent  In  a  word,  there  was  a  simple 
objection  without  stating  any  grounds  there- 
for, which  we  have  often  ruled  Is  Insufficient 
State  V.  Toung,  153  Ma,  loc.  dt  449,  55  S.  W. 
82 ;  State  v.  Westlake,  169  Mo.,  loc.  clt  679, 
61  S.  W.  243.  In  one  other  Instance  the  ques- 
tion was  asked  and  answered  by  the  defend- 
ant on  his  cross-examination  without  any  ob- 
jection being  made  by  his  counsel.  After- 
wards defendant's  attorney  objected  to  it 
but  assigned  no  reason  for  his  objection,  and 
no  motion  was  made  to  strike  out  the  answer. 
It  has  often  been  ruled  that  a  party  caimot 
sit  by  and  allow  a  question  to  be  answered, 
and,  if  the  answer  does  not  suit  him,  that 
make  an  objection.  State  v.  Marcks,  140  Mo. 
666,  41  S.  W.  978,  48  S.  W.  1095 ;    State  T. 
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Bapp.  142  Mo.  448,  44  S.  W.  270;  State  t. 
Bykea,  191  Mo..  loa  dt.  79,  80,  89  S.  W.  861. 
The  defoidant'a  evidence  was  practically  all 
admitted,  but  In  seyeral  Instances  connael 
for  the  state  objected  to  certain  questlona 
asked  by  the  defendant  and  the  objections 
were  sustained.  An  examination  of  these 
questions  In  connection  with  the  testimony 
demonstrates  that  the  ruling  of  the  court  In 
each  Instance  was  so  clearly  right  that  It 
needs  neither  argoment  or  authority  to  sus- 
tain his  action.  Indeed,  It  may  be  said  that 
the  Issue  was  so  simple  that  not  only  were 
Tory  few  exceptions  taken  on  the  subject  of 
admission  or  exclusion  of  evidence,  but  those 
that  were,  were  without  substantial  merit, 
and  such  as  In  no  event  would  Justify  the  re- 
Twsal  of  the  Judgment 

8.  We  bare  already  said  that  the  Instruc- 
tions given  by  the  court  were  proper,  and  such 
as  have  often  been  approved.  But  the  point 
was  made  In  the  motion  for  new  trial  that 
the  court  erred  In  falling  to  Instruct  on  com- 
mon assault  No  such  Instruction  was  asked 
by  the  defendant  and  no  exceptions  taken  to 
ttie  failure  of  the  court  to  Instruct  on  all  the 
law  applicable  to  the  case.  But  even  If  an 
instruction  had  been  asked  for  common  as- 
sault there  was  no  evidence  on  which  to  base 
It  and  the  court  would  not  have  been  Justified 
in  Inviting  the  Jury  to  find  the  defendant 
guilty  of  a  minor  offense  of  which  there  was 
no  evidence  In  the  case. 

4.  There  was  ample  evidence  to  sustain  the 
verdict  of  the  Jury,  and,  where  this  Is  the 
case,  this  court  on  appeal  has  no  authority 
to,  and  win  not,  Interfere  with  the  verdict  of 
the  Jury. 

Discovering  no  error  in  the  record,  the 
Judgment  of  the  drcnlt  court  la  affirmed. 

BUBOBSS,  P.  J.,  and  FOX,  J.,  ooncnr. 


KANSAS  OITI  LOAN  GTTARANTEB  CO. 
V.  KANSAS  CITT. 

(Snpreme  Omrt  of  Missouri.    Division   No.  1. 
Nov.  21,  1906.) 

1.  MumcrPAi.  CIobpobations— Ci^nfs— Wab- 

Baira»— Riom  to  Sox. 

A  daimant  against  a  municipal  corporation 
ii  not  bound  to  obtain  a  warrant  In  order  to 
entitle  him  to  maintain  a  suit  against  the  city 
•D  Us  claim. 

[Ed.  Note.— For  eases  In  point  see  Oent  Dig. 
Tol.  36,  Monlclpal  Corporations,  |  2193.]    ' 

Z  Samb— Claihs  rOR  Waoes— Absionkbht— 

ObDINAHOBS— CONSTBDCnON. 

Kansas  City  Ordinance  No.  11,12S,  {  1, 
prohibito  the  combination  of  claims  for  salaries 
or  other  demands  against  the  city  and  prohibits 
the  issue  of  one  warrant  for  two  or  more  claims. 
Section  2  prohibito  the  issuance  or  payment  of 
a  warrant  to  any  person  other  than  the  per- 
son doing  the  work,  etc.,  and  section  8  provides 
that  any  person  failing  to  comply  with  the 
provMons  of  the  ordinance  shall  be  fined  not 
less  than  $5  nor  more  than  $500,  and  that  any 
employfi  who  shall  sell  or  assign  bis  "unearned 
nlary,  nneamed  wages  or  earnings"  shall  be 
deemed  to  have  committed  an  act  justifying  his 


ranoval.  BeU,  that  such  ordinance  was  penal 
In  character  and,  when  strictly  vonstrueo,  did 
not  prohibit  the  assignment  of  claims  against 
the  city  for  wages  earned  and  services  ren- 
dered. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  217S.] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; Shannon  C.  Douglass,  Judge. 

Action  by  Kansas  City  Loan  Guarantee 
Cranpany  against  Kansas  City.  From  a  Judg- 
ment In  favor  of  defendant,  plalntUt  appeals. 
Reversed  and  remanded. 

Henty  Lee  Jost  for  appellant  Edwin  C. 
Meiservey  and  John  H.  Thatcher,  for  t»- 
spondent 

GRAVES,  J.  Appellant  purchased  of  J. 
W.  Carson,  P.  H.  Mclver,  P.  Anderson,  and 
Walter  S.  Bohan,  their  respective  accouuta 
against  respondent  for  labor  done  in  the 
street  department  of  said  respondent  city, 
and  took  from  each  of  them  a  written  assign- 
ment of  their  said  respective  claims.  Ap- 
pellant then  Instituted  an  action  before  a 
Justice  of  the  peace,  filing  a  statement  In  four 
cotmte,  and  recovered  Judgment  there  against 
respondent  In  the  aggregate  sum  of  $24.04, 
the  amount  of  said  four  assigned  claims. 
Appeal  was  taken  to  the  circuit  court  of  Jack- 
son county,  wherein  respondent  filed  an  an- 
.swer,  which,  after  a  general  denial,  pleaded 
that  under  Ordinance  No.  11,125,  employes 
of  the  city  were  prohibited  from  assigning 
their  claims,  either  earned  or  unearned,  and 
the  assignmente  were  therefore  void.  By 
way  of  reply  appellant  set  up  that  said  or- 
dinance did  not  affect  an  assignment  or  earn- 
ed compensation,  and  further  that  if  the 
said  ordinance  did  affect  the  assignment  or 
earned  compensation.  It  was  violative  of  the 
statutes  of  the  state,  and  the  Constitution  of 
the  state,  setting  out  the  provisions  of  stat- 
utes and  Ooustitutlon  claimed  to  have  been 
violated  thereby.  Trial  was  had  before  a 
Jury  and,  under  a  peremptory  Instructioa 
from  the  court  a  verdict  for  respondent  was 
returned.  Motion  for  new  trial  proving  un- 
availing, an  appeal  was  taken. 

The  evidence  shows  the  Indebtedness  of  the 
city,  respondent  in  the  amounta  claimed  by 
appellant  and  In  the  total  amount  of  $24.04 
as  claimed.  The  only  dispute  is  as  to  the 
construction  and  ^ect  of  the  ordinance 
pleaded  by  re^x>ndent  This  ordinance,  in 
so  far  aa  Is  necessary  to  set  out  la  as  fol- 
lows: 

"Section  1.  No  person  shall  combine  his 
claim  against  Kansas  City  for  salary  or  for 
any  other  demand  with  that  of  another  or 
others,  thereby  procuring  one  warrant  for 
both  or  all  of  said  claims  Instead  of  two  or 
more  warrants.  And  no  warrant  shall  be 
Issued  by  the  city  auditor,  or  countersigned 
by  the  comptroller  or  paid  by  the  city  treas- 
urer, to  any  person  ofber  than  the  one  who 
has  actually  done  the  wwk,  performed  the 
services,  supplied  the  material,  furnished  the 
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sappllea,  or  bu  compiled  with  a  contract  ont 
of  wGlcfa  hla  claim  aroaep 

"Sec.  2.  The  dty  auditor  shall  allow  no 
person  to  receipt  the  auditor's  book  for  war* 
rants  issued,  other  than  the  person  actually 
doing  the  worli,  performing  the  services,  sup- 
plying the  materials,  or  who  has  complied 
with  the  terms  of  a  contract  existing  between 
himself  and  Kansas  City;  provided,  however, 
that  in  the  event  of  nonresidents  desiring  to 
receipt  for  warrants  on  said  auditor's  book, 
they  may  do  so  by  resident  agent  or  attor- 
ney, duly  authorized  in  writing;  provided, 
further,  that  where  such  nonresident  has  no 
resident  agent,  the  city  comptroller  shall 
forward  to  him  his  warrant. 

"Sec.  8.  Any  person  falling,  neglecting  or 
refusing  to  comply  with  any  of  the  provis- 
ions or  requirements  of  this  ordinance  shall 
be  fined  by  the  police  Judge  not  less  than  five 
dollars  nor  more  than  five  hundred  dollars, 
and  any  officer  or  employ6  of  the  city  who 
shall  sell  or  assign  his  unearned  salary,  un- 
earned wages  or  earnings  shall  thereby  be 
deemed  to  have  committed  in  act  which  is 
hereby  declared  to  be  sufficient  cause  for 
his  removal  under  section  1176^  chapter  xlx, 
article  ill,  of  Revised  Ordinances  of  1888, 
and  all  officers  or  employes  not  holding  their 
office  or  appointment  under  section  1176, 
chapter  xlx,  article  111,  Revised  Ordinances 
of  1898,  who  shall  sell  or  assign  their  unearn- 
ed salaries,  unearned  wages  or  earnings, 
shall  thereby  be  subject  to  immediate  dis- 
charge and  suspension^  and  the  head  of  any 
department  In  which  any  such  employe  worlcs 
Shall  discharge  said  employ^  upon  receiving 
Information  of  such  sale  of  unearned  salary 
or  wages,  and  the  head  of  any  departm^it 
shall  be  removed  as  provided  in  sections  8 
and  9,  article  iv,  of  the  city  charter,  and  the 
selling  or  assigning  his  unearned  salary  shall 
be  sufficient  cause  for  removal  under  sections 
8  and  9,  of  the  city  charter." 

The  foregoing  sufficiently  gives  the  facts. 
The  accounts  or  claims  involved  in  this 
case  are  for  wages  already  earned.  One  of 
the  contentions  of  the  appellant  is  that  the 
ordinance  does  not  cover  such  claims;  that 
It  does  not  prohibit  the  assignment  and  trans- 
fer of  such  claims;  that  the  ordinance  Is 
levelled  at  unearned  claims,  salaries,  or 
wages.  Respond^it  practically  admits  that 
section  8,  the  penal  section  of  the  ordinance, 
in  terms  does  not  cover  a  claim  for  earned 
wages,  but  argues  that,  when  the  whole  or- 
dinance and  the  several  sections  thereof  are 
read  and  construed  together,  the  clear  mean- 
ing of  the  ordinance  Is  a  prohibition  of  the 
assignment  of  earned  as  well  as  unearned 
wages.  In  this  we  think  respondent  Is 
wrong.  Respondent  claims  that,  because 
there  is  a  prohibition  In  the  ordinance  as  to 
who  shall  receipt  for  a  warrant,  this  amounts 
to  a  prohibition  of  an  assignment  of  a  valid 
claim  for  wages  already  earned.  Respondent 
overlooks  the  fact  that  the  claimant  does  not 
have  to  ask  for  a  city  warrant  before  being 


mtitled  to  sue  and  recover  npoa  his  daha. 
In  Dillon  on  Municipal  Corporations  (4th  Bd.) 
vol.  1,  i  601,  the  law  Is  announced  thus:  "A 
creditor  of  a  town  is  not  bound  to  recelvt 
an  order  upon  the  treasury,  but  may  sue  npon 
his  original  cause  of  actimi."  In  Intematlwi- 
al  Bank  of  St  Louis  v.  Fraflklln  County,  65 
Mo.  loc.  dt  118,  27  Am.  Rep.  261  this  court 
has  said:  "Now,  Is  there  any  reason  or 
Justice  in  saying  tSat  the  creditor  most  al- 
lege and  prove  funds  to  be  In  the  treararr 
because  he  to<A  a  warrant  or  because  be 
took  such  a  warrant?  Upon  a  r^usal  to  psy 
he  might  return  the  warrant  and  sue  upon 
the  original  consideration."  When,  by  tbe 
terms  of  employment;  wages  are  due,  the 
right  to  sue  and  recover  inores  to  the  claim- 
ant and  this  right  Is  the  pr<q;>erty  of  tb» 
claimant  and  is  such  a  right  as  can  be  aa- 
Blgned,  unless  there  is  some  valid  law  pro- 
hibiting the  exercise  of  the  right  The  dais 
of  these  claimants  against  the  dty  of  Kan- 
sas City  for  wages  earned  is  property  or 
choses  in  action,  subject  to  alienation  ud 
assignment  as  a  general  rule. 

But  to  get  back  to  the  question  first  suggest. 
ed.    Even  If  a  valid  ordinance  could  be  paa- 
ted  by  respondent  restraining  the  rl^t  of  a 
claimant  to  assign  his  earned  wages,  does  tills 
ordinance  so  do?    Nothing  Is  said  in  either 
section  1  or  section  2,  In  express  terms,  about 
the    assignment  or.  nonasslgnment   of  SDcti 
claims.    In  fact  neither  earned  nor  unearned 
wages  are  mentioned  in  these  two  sections. 
Such  an  ordinance  mnst  be  strictly  constraed, 
for.  If  It  does  undertake  to  prohibit  tbe  as- 
signment of  earned  wages.  It  is  in  derogstloo 
of  common  right  and  this  alone  will  invirict 
tbe  rule  of  strict  construction  and  the  coarts 
win  closely  scan  the  language  of  tbe  ordi- 
nance.   Carpentor  r.  Realty  Co.,  108  Ho.  App. 
loa  cit  494,  77  S.  W.  1004.    But  further,  ther» 
is  a  penal  section  to  the  ordinance  which  al- 
ways demands  the  enforcement  of  tbe  rule  of 
strict  construction.    In  such  cases  a  statnts 
or  ordinance  cannot  be  carried  beyond  Its 
express  terms.    Town  of  Pacific  v.  Selfert,  79 
Mo.  loc.  dt  215 ;  Fowler  v.  City  of  St  Joseph, 
37  Mo.  288;  Ellis  v.  Whltlock,  10  Ma  781; 
Rozelle  V.  Harmon,  108  Mo.  loc  clt  843, 15  S. 
W.  432, 12  L.  B.  A.  187 ;  State  v.  Grltzner,  134 
Mo.  612,  86  S.  W.  89;  State  v.  Reld,  125  Mo. 
loc.  dt  48,  28  S.  W.   172.     In  the  RoMlIe 
Case,  supra,  it  is  said:    "In  cases  of  statatei, 
penal  in  their  character,  or  In  derogBtion  of 
common  right  a  strict  construction  is  reqni^ 
ed,  but  In  regard  to  statutes  merely  remedial 
in  their  character,  a  fair,  if  not  liberal,  coo- 
structlon  should  be  given."    In  tbe  case  of 
State  V.  Reld,  supra,  the  rule  is  anoonnK^ 
In  this  language:    "A  familiar  rule  of  con- 
struction of  criminal  statutes  Is  that  they 
should  be  strictly  construed  and  not  extend- 
ed or  enlarged  by  Judicial  constmctloii,  » 
as  to  embrace  ofTenses  and  persons  not  plsi"* 
ly  within  their  terms.    The  reason  of  the 
rule  Is  found  In  the  tenderness  of  the  I&* 
for  Individuals  and  on  the  plain  principle  tint 
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the  iwwer  of  punishment  is  vested  In  the  Leg- 
islatnre  and  not  in  the  Judicial  department" 
Now,  with  these  rules  of  construction,  let  us 
analTse  sections  1  and  2  of  this  ordinance. 
Section  1  does  not  prohibit  the  assignment  of 
a  claim  or  a  cause  of  action  against  the  city. 
It  prohibits  the  combination  of  claims,  for 
salaries  or  other  demands,  thus  prohibiting 
one  warrant  instead  of  two  or  more ;  second, 
it  prohibits  the  Issuance  or  payment  of  a 
warrant  to  any  person  other  than  the  person 
doing  the  work.    Not  a  word  Is  Sbld  about  a 
person  assigning  or  selling  his  claim  for  wages 
fully  earned,  and  thus  glTlng  to  his  assignee 
the  same  right  to  sue  upon  it  without  re- 
celTlng  a  warrant  as  claimant  himself  had 
and  would  tiave,  without  asking  for  or  re- 
ceiving a  warrant    Section  2  Is  no  broader. 
It  prohibits  any  person  from  receipting  for 
a  warrant  other  than  the  person  actually  do- 
ing the  work,  except  in  the  case  of  persons  re- 
siding outside  of  the  corporate  limits  of  the 
city.    No  prohibition  here  as  to  the  right  of 
a  person  to  assign  to  another  his  claim  or 
cause  of  action  against  the  city  for  earned 
wages.     Section    3   especially    condemns,    eo 
nomine,  the  assignment  of  unearned  wages, 
but  nowhere  eyea  suggests  the  subject  of  as- 
signment of  claims  for  earned  wages.    So  that 
It  appears  that  not  one  of  the  three  sections 
«f  this  ordinance,  condemns,  in  express  terms, 
the  assignment  of  earned  wages.    Nor,  taken 
as  a  whole,  do  they  condemn  the  alienation 
or  assignment  of  such   claims   by   express 
terms.    If  such  prohibition  is  to  be  held  to  be 
within  the  purview  of  these  sections,  it  must 
be  written  and  read  Into  them  by  the  court 
upon  the  merest  implication,  a  thing  not  done 
In  penal  ordinances  or  statutes,  when  Judicial 
construction  is  demanded.    This  is  a  highly 
penal  ordinance.    In  its  own  language  "any 
person  falling,  neglecting  or  refusing  to  com- 
ply with  any  of  the  provisions  or  require- 
ments of  this  ordinance  shall  be  fined  by  the 
police  Judge  not  lees  than  five  dollars  nor 
more  than  Ave  hundred  dollars."    Now,  sup- 
pose the  city  had  caused  the  arrest  of  one  of 
these  parties,  who  made  the  assignment  of 
their  claims,  and  had  charged  the  violation 
of  this  ordinance,  "by  then  and  there  nnlaw- 
(nlly  selling  and  assigning  to  the  Kansas  City 
Loan  Guarantee  Company  a  claim  for  wages 
already  earned,  due  to  J.  W.  Carson  and  due 
from  the  city  of  Kansas  City,"  could  it  be 
contended  for  a  moment  that  there  should  be 
t  conviction  under  this  ordinance?    Would 
the  courts  for  a  moment  sustain  a  conviction? 
We  think  not    Yet  if  a  ban  is,  in  fact  placed 
open  the  assignment  of  earned  wages  by  this 
ordinance,  the  party  making  the  assignment 
most  be  liable  to  a  prosecution  and  fine.   This 
Is  a  penal  ordinance,  and,  if  the  ban  of  the 
ordinance  cannot  be  snstained  hi  the  quasi 
criminal  proceedings,  neither  can  it  be  sus- 
tained in  a  civil  acticHi.    If  the  prohibition 
Is  there  at  all,  it  is  there  for  all  purposes  and 
for  all  kinds  of  cases.    But  in  our  Judgment 
ibe  iwohibltlon,  as  to  the  assignment  of  earn- 


ed wages,  is  not  in  this  ordinance  In  such  ex- 
press terms  as  to  authorize  us  to  declare  it 
to  be  there. 

A  very  interesting  question  as  to  whether 
or  not  the  city  could  pass  a  valid  ordinance 
is  suggested  by  the  briefs  in  this  case,  but 
having  reached  the  conclusion  hereinabove  ex- 
pressed, a  full  determination  of  the  case  is 
had  without  the  consideration  of  that  ques- 
tion. It  will  be  time  enough  to  pass  upon 
that  question  when  an  ordinance  is  before  us 
which  squarely  raises  the  issue. 

We  therefore  conclude  that  the  ordinance 
introduced  in  evidence  is  no  defense  to  this 
acti'(m,  and  this  cause  will  be  reversed,  and 
remanded  for  further  proceedings  in  accord- 
ance with  these  views.    All  concur. 


In  re   SWITZER. 
SWITZBR  V.  SWITZER  et  al. 

(Supreme  Court  of  Missouri.     Division  No.  2. 
Oct  29,  1906.) 

1.  OUABDIAH     ARO     WABO  —  AOCOUNTINO     BT 

Guardian — Subeties— Right  to  Appkai,. 
Rev.  St  1899,  §  278,  provides  that  the  right 
of  appeal  in  cases  invomng  the  administra- 
tion of  an  estate  shall  extend  to  an;  heir,  dev- 
isee, legatee,  creditor,  or  other  person  having 
an  interest  m  the  estate  under  administration, 
and  section  8335,  confers  the  right  of  appeal 
from  any  final  order  or  judgment  of  the  probate 
court  in  guardianship  matters  in  like  manner 
and  to  the  same  effect  as  appeals  in  cases  of 
administration.  Held,  that  sureties  on  a  guard- 
ian's bond  had  such  an  interest  in  the  adminis- 
tration of  the  estate  of  the  minor  as  to  entitle 
them  to  appeal  from  an  order  settling  the  guard- 
ian's account 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  §  625.] 

2.  Samij— Recbift  bt  Guabdian  to  Adminis- 
tratrix FOB  FONDS— IflABILITT  OF  SUBB- 
TIE8. 

Where   an   administratrix,   who    was    also 
guardian  of  her  minor  children,  executed  a  re- 
ceipt to  herself  as  administratrix  for  a  part  of 
the  fund  due  her  as  guardian  without  any  pay- 
ment of  money,  such  receipt  did  not  discharge 
her   and   her    sureties   as   administratrix    from 
liability  therefor,  nor  Impose  a  liability  on  her 
and  her  sureties   as  guardian. 
S.  Same  — Account  bt  Guabdian— Commis- 
sions—Discretion.  , 
Whether  a  guardian  Is  entitled  to  commis- 
sions on  the  setUement  of  his  fina'  *«=°"?f„2 
a  matter  witliln  the  discretion  of  the  probate 
court                                                                /-.     t   T\. 

[Ed.  Note.-Fot  cases  in  point.  Bee  Cent  Dig. 
vol.  25,   Guardian    and  Ward,  «  4BS.J 

Where,  on  appeal  irom,  an  order  ^^^^^^^ 
guardian's  account,   respondents  dW^otV^«»^^ 
Sute  a  cross-appeal,  and  did  ?<>*  .^Safec  \n  V^^ 
courts  attention  to  an  alleged  ^^f^^^o^^il  x^ 
ing  the   account,   tbe  account  ''°^!±»t  V^  ^- 
stated   on    appeal   in  order  to  correct  wxcn  ta- 
leged  mistake.  .   ^    _^_   ^'».T^t  t«\» 

[Ed.  Note.-For  casestoPoint^^^^^f  •^^»- 
vol.  8,  Appeal  and  Error,  ii  30«o^»' 

Appeal  from  Circuit  Court,  JaofesoTi  C«uvi- 
ty;  W.  B.  Teasdale,  Judge.  ^.^.^   a^x*,»- 

Ju<ilclal  acconntlng  by  J«^J??^^  ^^, 
as  guardian  of  Henry  W.  SwVte^  m^« 
otoMT  From  a  Judgment  setUlxxie  ^O:^  ^««x 
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Henry  W.  Swltzer  and  others  appeal.    At- 
4nned. 

TbiB  canse  is  brought  here  by  appeal  from 
a  Judgment  of  the  circuit  court  of  Jackson 
connty.  Ma  In  order  to  determine  the  legal 
propositions  Involved  In  this  controversy,  It 
la  sufficient  to  make  a  very  brief  statement 
of  the  facts.  Some  time  prior  to  May  24, 
1880,  Henry  L.  Swltzer,  of  Jackson  county, 
Mo.,  died.  His  widow,  Josephine  Swltzer, 
was  appointed  administratrix  of  hla  estate 
by  the  probate  court  of  said  county.  She  ad- 
ministered said  state,  and  on  August  24,  1882, 
was  discharged  by  the  order  of  said  court. 
Henry  II  Swltzer  left  surviving  him  the  wid- 
ow and  five  minor  children.  On  the  24th 
day  of  May,  1880,  while  the  administration 
of  Henry  Swltzer's  estate  by  the  widow 
was  pending,  the  probate  court  of  Jackson 
county,  Mo.,  at  Kansas  City,  appointed  the 
widow,  Josephine  Swltzer,  the  guardian  of 
the  person  and  estate  of  her  minor  children, 
of  whom  appellant  In  this  case,  Henry  W. 
Swltzer,  was  one.  The  widow,  Josephine 
Swltzer,  gave  bond  as  guardian  in  the  sum 
of  19,000,  with  J.  A.  Bachman  and  Frank 
Askew  as  securities.  On  May  20,  1882,  there 
was  a  final  order  of  distribution  of  the  estate 
of  Henry  Swltzer,  deceased,  and,  notwith- 
standing Josephine  Swltzer,  the  widow,  had 
In  1880  been  duly  appointed  by  the  probate 
court  of  Jackson  county.  Mo.,  guardian  of 
her  minor  children,  she,  on  the  20th  day  of 
May,  1882,  made  another  application  for  ap- 
pointment as  guardian  of  her  minor  children, 
and  the  probate  court  granted  such  applica- 
tion, made  an  order  of  appointment,  fixing 
her  bond  at  $40,000.  She  gave  the  bond,  with 
Henry  J.  Hucke  and  Henry  Tobener  as  se- 
curities. On  the  24th  day  of  August,  1882, 
Josephine  Swltzer,  as  guardian  of  Henry 
W.  Switxer,  this  appellant,  gave  a  receipt  to 
herself  as  administratrix  of  Henry  Swltzer, 
deceased,  for  $S,2S2.01.  Similar  receipts  for 
the  other  minor  children  were  filed  by  the 
administratrix,  and  she  was  discharged  as 
such  administratrix.  It  Is  conceded  by  the 
record  In  this  cause  that  there  was  no  money 
actually  passed  from  herself  as  administra- 
trix of  the  estate  of  Henry  Swltzer,  deceased, 
to  herself  as  guardian  of  Henry  W.  Switzer, 
this  appellant  Josephine  Swltzer  as  guard- 
Ian  made  numerous  annual  settlements.  It 
can  serve  no  good  purpose  to  give  In  detail 
those  settlements.  It  is  sufficient  to  refer 
to  the  final  settlement,  which  was  allowed 
and  approved  by  the  court,  over  which  the 
main  contentions  in  this  proceeding  arise. 
In  some  of  the  guardian's  settlements  she  liad 
been  allowed  $1,000  a  year  for  support  of  a 
ward,  but  In  her  final  settlement  these  al- 
lowances were  abandoned,  and  she  was  char- 
ged with  the  $833.33  life  insurance  money 
and  Interests,  the  $5,252.01  which  she  had  in 
her  hands  as  administratrix,  and,  as  such, 
had  taken  her  receipt  as  guardian  for,  with 
interest,  and  the  $6,:2T0.83  which  she  receiv- 


ed from  a  sale  of  real  estate  belonging  to 
herself  and  her  children ;  and  she  asked  for 
credit  for  $0,540  for  the  board,  maintenance, 
and  education  of  her  ward,  at  $30  per  month 
for  18  years  and  2  months,  for  a  credit  for 
$2,977.78  for  her  conveyance  to  him  of  one- 
sixth  of  the  business  property,  for  costs  of 
the  probate  court,  $30,  and  $1,166.97,  commis- 
sions at  5  per  cent,  and  $37  cash  paid  to  the 
ward,  making  a  balance  due  the  ward  of 
$12,327.78.  It  was  admitted  on  the  hearing 
that  the  ward  had  received  an  additional 
$247,  which  was  allowed  as  a  credit  and 
the  balance  was  approved  by  the  court  sltow- 
Ing  Mrs.  Swltzer  indebted  to  tlie  ward  fbr 
$12,150.78.  This  settlement  was  approved  by 
the  probate  court  From  this  settlement 
Frank  Askew  and  J.  A.  Bachman,  securitie* 
for  the  guardian  on  her  first  bond  of  $9,000, 
appealed  to  the  circuit  court  On  the  trial  in 
the  circuit  court  the  item  of  $6,252^)1  was 
stricken  out  with  all  interest  on  it,  on  the 
ground  that  she  was  not  chargeable  as  guard- 
ian with  it  as  It  had  never  In  fact  come  into 
her  hands  as  guardian.  The  court  also  al- 
lowed her  $35  per  month  for  the  maintenance 
and  schooling  of  the  ward,  and  also  allowed 
her  the  sum  of  $613.16  for  commissions.  The 
balance  found  in  her  hands  by  this  settle- 
ment is  $3,u63.34,  and  from  this  Henry  Swlt- 
zer, the  ward,  has  appealed  to  this  court 
This  is  a  sufficient  statement  to  enable  na 
to  determine  the  legal  propositions  involv- 
ed In  this  proceeding.  The  record  Is  now 
before  us  for  consideration. 

Marley,  Swearingen  &  ntley  and  Lathrop, 
Morrow,  Fox  &  Moore,  for  appellants.  Qage, 
Ladd  &  Small,  for  respondent 

VOX,  J.  (after  stating  the  facts).  The  rec- 
ord in  this  cause  discloses  the  following  as- 
signments of  error:  Tliat  the  court  erred  (1) 
in  entertaining  the  appeal,  or,  in  other  words, 
the  securities  In  such  cases  have  no  right  to 
appeal ;  (2)  In  striking  out  the  Item  of  charge 
$5,252.01,  the  amount  receipted  for  by  the 
guardian  to  herself  as  administratrix,  but  not 
paid  over;  (8)  in  increasing  the  monthly  al- 
lowance for  board,  lodging,  clothing,  and  oth- 
er expmses  of  support  and  maintenance, 
from  $80  per  month,  as  claimed  by  the  guard- 
ian, to  $35 ;  (4)  in  allowing  credit  for  $613.16 
for  commissions. 

1.  It  is  manifest  from  the  brief  of  learned 
counsel  for  appellant  that  the  vital  and 
most  important  question  involved  in  this 
proceeding  Is  the  right  of  the  sureties 
on  the  guardian's  bond  to  appeal  from  the 
final  settlement  of  the  guardian,  made  and 
approved  by  the  probate  court  of  Jackson 
county.  This  proposition  necessitates  the 
consideration  of  the  statutes  conferring  the 
right  of  appeal.  The  sections  of  the  statute 
pertinent  to  this  question,  are,  first  section 
278,  Rev.  St  1899,  which  provides  that  the 
right  of  appeal  in  cases  involving  the  admin- 
istration of  estate  shall  extend  to  any  heir. 
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devlaee,  legatee,  creditor,  or  other  person  har- 
ins  an  Interest  In  tbe  estate  under  admln- 
tetratlon.  Section  3535,  Rev.  St  1890,  pro- 
rldea  for  the  right  of  appeal  from  any  final 
ordor  or  Jadgment  of  the  probate  court  In 
guardianship  matters  In  like  manner  and  In 
the  same  effect  as  In  appeal  In  cases  of  ad- 
ministration. The  question  to  be  answered 
to  this  proceeding  is,  have  the  sureties  upon 
the  gnardlan's  bond  such  an  interest  In  the 
administration  of  the  estate  of  a  minor  to 
bring  them  within  the  provisions  of  the  stat- 
ute conferring  the  right  of  appeal  in  such 
cases?  It  is  earnestly  insisted  by  learned 
oonnael  for  appellant  that  the  sureties  upon 
Mrs.  Swltzer's  bond  as  guardian  for  the 
appellant  were  not  parties  to  the  proceeding 
In  the  probate  court,  had  nothing  to  do  with 
the  final  settlement,  and  therefore  have  no 
right  of  appeal.  We  are  unable  to  give  our 
assent  to  this  contention.  The  very  terms 
of  the  statute  indicate  that  the  Legislature 
did  not  Intend  to  limit  the  right  of  appeal 
to  simply  those  who  were  parties  to  the 
proceeding.  The  statute  applicable  to  ad- 
ministration of  estates  gives  the  right  of  ap- 
peal to  any  heir,  devisee,  legatee,  creditor, 
or  other  person  having  an  interest  In  the 
estate.  This  provision  certainly  does  not 
contemplate  as  a  condition  precedent  to  the 
right  of  appeal  that  the  persons  enumerated 
must  necessarily  be  parties  to  the  proceeding. 
We  are  unable  to  conceive  of  any  persons 
who  are  more  interested  In  the  administra- 
tion of  a  minor's  estate  (other  than  tbe  minor 
hhnselO  than  the  suretier  on  the  guardian's 
bond.  Their  contract  upon  the  bond  makes 
than  responsible  for  all  the  acts  of  the 
guardian  respecting  tbe  administration  of 
his  ward's  estate;  therefore,  they  are  deeply 
Interested  In  the  fair  and  proper  administra- 
tion of  tbe  estate  and  the  distribution  of 
the  assets:  Upon  a  careful  consideration  of 
the  provisions  of  the  statute  applicable  to 
appeals  In  cases  of  this  character,  we  are 
decidedly  Inclined  to  the  opinion  that  the 
sureties  on  the  guardian's  bond  are  persons 
that  have  sudt  an  Interest  In  tbe  admin- 
istration of  the  estate  as  confer  upon  them 
the  right  of  appeal  from  a  Judgment  approy- 
big  the  final  settlement  of  the  guardian,  for 
whose  acts  and  conduct  they  are  sureties.  In 
VOL  2,  Cyc  688,  In  the  text,  we  find  this 
general  rale  announced:  "The  sureties  on  an 
official  bond  become  parties  to  the  record  by 
a  Judgment  against  the  principal  on  the  bond, 
and  may  appeal  from  such  Judgment"  Nu- 
merous authorities  are  cited  in  support  of  the 
role  announced  In  tbe  text  from  various 
states,  tnclndlng  our  own  state.  The  reason 
assigned  for  this  rule  (and  we  confess  that 
It  Is  a  good  one)  is  that  "in  the  absence  of 
fraud  or  collusion,  a  judgment  agahtst  a 
principal  is  coocluslve  as  against  his  surety." 
thoefore,  we  can  readily  see  the  interest  tbe 
tmety  has  In  a  Judgment  which,  so  far  as 
the  record  la  concerned,  only  purports   to 


affect  the  prlndpaL  While  this  proposition 
of  the  right  of  appeal  on  tbe  part  of  the 
surety  from  a  Judgment  against  bis  principal 
has  never  been  sharply  presented  to  any  of 
the  appellate  courts  of  this  state,  yet  we 
find  that  Jurisdiction  has  been  entertained  In 
such  cases.  In  re  Tucker,  74  Mo.  App.  831, 
was  very  similar  to  the  case  at  bar,  and, 
while  the  question  as  to  the  right  of  appeal 
Is  not  discussed,  yet  it  is  manifest  that  tbe 
court  entertained  Jurisdiction,  and  determin- 
ed the  case  upon  Its  merits.  This  court  In 
Nolan  V.  Johns,  108  Mo.  431,  18  S.  W.  1107, 
very  clearly  announces  the  rule  applicable 
to  the  right  of  appeal.  While  In  that  case 
the  court  had  in  Judgment  the  statute  ai>- 
plicable  to  appeals  from  the  circuit  court  In 
civil  cases,  yet  the  principles  announced  are 
clearly  applicable  to  the  proposition  now  con- 
fronting us  in  this  proceeding.  The  distinc- 
tion between  the  statute  In  Judgment  before 
the  court  in  that  case  and  the  statute  appli- 
cable to  the  case  at  bar  is  very  slight  Sec- 
tion 3710,  Rev.  St  1879,  gave  the  right  of 
appeal  to  every  person  aggrieved  by  any  final 
Judgment  or  decision  of  any  circuit  court  In 
any  civil  cause.  The  statute  as  applicable  to 
this  case  gives  the  right  of  appeal  to  any 
heir,  devisee,  legatee,  creditor,  or  other  per- 
son interested  in  the  estate  under  adminis- 
tration. In  the  case  last  cited  the  question 
of  the  rights  of  sureties  upon  an  injunction 
bond  were  Involved.  There  was  a  Judgment 
In  the  circuit  court  against  the  principal  In 
the  bond  alone,  and  the  sureties  sought  to 
be  heard,  but  were  refused,  and  they  prose- 
cuted an  appeal.  It  was  Insisted  in  that  case, 
as  it  is  in  the  case  at  bar,  that  there  was 
no  right  of  appeal  on  the  part  of  the  sureties. 
Judge  MacFarlane,  in  speaking  for  this 
court  thus  clearly  treated  the  question.  Ue 
said:  "It  Is  clear  that  it  was  not  Intended 
that  the  right  of  appeal  should  be  limited 
to  persons  who  were  technically  parties  to 
the  suit  and  against  whom  the  Judgment 
was  directly  rendered.  *I^re^y  person  ag- 
grieved' Includes  every  person  whose  rights 
were  In  any  respect  concluded  by  the  Judg- 
ment The  use  of  the  designation  'person' 
Instead  of  'party'  in  a  chapter  of  the  statute 
treating  exclusively  of  practice  and  proceed- 
ings in  civil  cases  is  itself  suggestive  that 
others  than  those  technically  parties  to  a 
suit  and  Judgment  should  have  the  right  of 
appeal.  Furthermore,  it  Is  right  and  Just 
that  any  person  whose  Interests  are  injurious- 
ly affected  and  concluded  by  a  Judgment 
should  have  the  right  to  a  review  by  the 
appellate  court  of  the  proceedings  which  re- 
sulted In  such  Judgment"  During  the  course 
of  the  opinion,  the  learned  Judge,  in  further 
treating  of  the  question  presented,  said: 
"But  It  Is  Insisted  that,  as  no  Judgment  was 
In  fact  rendered  against  the  sureties,  their 
rights  are  not  affected  by  the  Judgment 
against  the  prhiclpal  alone.  We  do  not  think 
the  conclusion   follows.    The  conditions   of 
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the  bond  were  that  plaintiff  'shall  pay  all 
sums  of  money,  damages,  and  costs  that  shall 
be  adjudged  against  him  [the  principal]  If 
the  Injunction  shall  be  dissolved,'  The  rule 
is  that,  'wherever  a  surety  has  contracted  In 
reference  to  the  conduct  of  one  of  the  parties 
in  some  suit  or  proceeding  In  the  courts,  he 
is  concluded  by  the  Judgment'  If  free  from 
fraud  and  collusion.  Freem.  on  Judgm.  (4th 
Ed.)  i  180;  Towie  y.  Towle,  46  M.  H.  434; 
Methodist  Church  v.  Barker,  18  N.  Y.  463;  Mc- 
Allister v.  Clark,  86  111.  236;  Hotchklss  t. 
Piatt,  7  Hun  (N.  T.)  56,  affirmed  66  N.  Y. 
620.  These  sureties,  by  the  very  terms  of 
their  contract,  undertook  to  pay  all  damages 
that  should  be  adjudged  against  their  prin- 
cipal. The  amount  of  damages  assessed.  If 
unaffected  by  fraud  or  collusion,  will  bind 
the  sureties  imder  the  terms  of  their  under- 
standing, nothwlthstandlng  a  Judgment  might 
also  have  been  entered  at  the  time  of  as- 
sessment against  them.  We  conclude  that  the 
appeal  was  properly  taken  by  the  sureties." 

In  support  of  the  conclusions  reached  In 
Nolan  V.  Johns,  supra,  the  case  of  Farrar 
et  al.  V.  Parker  et  al.,  8  Allen  (Mass.)  556, 
was  cited  with  approval.  The  Massachusetts 
case  Is  strikingly  similar  to  the  case  at  bar. 
The  Supreme  Court  of  that  state,  in  dis- 
cussing the  proposition  of  the  right  of  ap- 
peal on  the  part  of  sureties,  said:  "If  there 
be  any  sufficient  reason  for  sustaining  tho 
appeal  in  the  two  cases  first  cited,  a  much 
stronger  ground  exists  here  for  the  sureties 
In  the  bond  of  the  guardian  to  appeal  and 
contest  tUs  decree.  The  principal  is  dead; 
Ills  estate  is  Insolvent;  the  sureties  are  the 
persons  to  be  called  upon  to  make  good  the  de- 
linquency thus  found  to  exist  on  the  part  of 
the  guardian.  This  decree,  if  once  properly 
established,  fixes  the  amount  of  liability  of 
the  sureties  on  their  bond.  In  ordinary  cases 
of  a  solvent  principal,  whose  property  was 
ample  to  respond  for  all  sums  with  which 
he  might  be  charged,  the  sureties  would  have 
no  Immediate  interest,  nor  can  it  be  supposed 
that  they  would  attempt  to  interpose  against 
the  will  of  the  principal,  If  they  had  the 
power  to  do  so;  but  in  a  case  like  the 
present,  where  the  principal  is  dead  and  his 
estate  is  insolvent,  they  are  directly  Inter- 
ested and  affected  by  the  decree,  and  they 
are  persons  aggrieved  by  it  if  the  amount  of 
the  Indebtedness  of  the  guardian  is  settled 
upon  wrong  principles."  In  McCartney  v. 
Oameau  et  al.,  4  Mo.  App.  567,  one  of  the 
early  cases  by  the  Court  of  Appeals  of  this 
state,  it  was  ruled  that  "a  final  settlement 
by  a  surviving  partner  in  the  probate  court 
is  not  ex  parte,  but  is  made  upon  notice, 
and  has  the  effect  of  a  Judgment  If  not 
appealed  from,  it  binds  the  sureties  of  the 
administrator  of  the  partnership  estate;  they 
have  the  ri^t  of  appeal  from  the  settle- 
ment." 

The  leading  case  relied  upon  by  appel- 
lant  as  announcing  a  rule  In  conflict  with 


the  conclusions  as  herein  Indicated  is  Zinc 
Co.  V.  Hesselmeyer  et  aL,  50  Mo.  180.  A 
careful  analysis  of  that  case  will  make  it 
manifest  that  it  In  no  way  conflicts  with  the 
rules  a];K>n  this  proposition  heretofore  an- 
nounced. It  will  be  observed  that  the  jnap. 
ment  sought  to  be  appealed  from  by  the 
sureties  upon  the  bond  was  simply  one  dis- 
solving the  Injunction.  There  was  no  Jut's- 
ment  for  any  amount  against  the  principal 
or  the  sureties,  and  they  were  In  no  sente 
parties  to  the  original  proceeding,  whicli 
simply  Involved  the  legal  proposition  as  to 
whether  the  injunction  was  properly  granted 
or  not  But  it  would  be  entirely  a  differ- 
ent case  if  after  the  dissolution  of  the  In- 
junction the  court  had  proceeded  to  assess 
the  damages,  and  render  Judgment  against 
the  principal  alone,  for  In  that  case  tbe 
sureties  would  be  Interested  in  the  amount 
of  damages  assessed,  whether  they  were  cor- 
rectly assessed,  and  whether  or  not  the  prop- 
er elements  of  damage  were  duly  considered, 
and  from  a  Judgment  of  that  character  tlie 
sureties  unquestionably  would  have  had  tlK 
right  of  appeal.  While  It  Is  true  that  tbe 
right  of  appeal  is  purely  statntory,  and  per- 
sons who  avail  themselves  of  such  right 
must  be  embraced  within  the  provisions  of 
the  statute  conferring  such  right,  yet  the 
tendency  of  Judicial  opinion  is  that  cases 
should  be  tried  upon  their  merits,  and  tlie 
right  of  appeal  should  not  be  unduly  re- 
stricted; and  where  It  is  made  apparent  tluit 
persons  seeking  the  right  of  api>eal  bam  ■ 
substantial  interest  in  tbe  subject-matter  of 
the  controversy,  if  by  a  fair  and  teascHiable 
interpretation  of  the  statute  they  can  l)e 
brought  within  its  provisions,  tbe  court 
should  not  hesitate  to  allow  them  the  riglit 
of  appeaL 

We  are  unwilling  to  say  In  this  case  tbat 
the  sureties  who  were  liable  for  the  amount 
shown  by  the  final  settlement  of  the  guar 
dian,  who  is  tbe  mother  of  this  appellant 
have  no  such  an  interest  in  the  administra- 
tion of  that  estate  as  would  authorize  them 
to  appeal  from  the  approval  of  a  final  set- 
tlement, and  have  a  hearing  In  the  ai^liate 
court  as  to  the  correctness  or  incorrectness 
of  the  statement  of  the  account  of  such  flual 
settlement  Our  conclusion  upon  tbe  first 
proposition  is  tbat  the  sureties  on  Mrs. 
Switzer's  guardian  bond  had  the  right  to 
appeal. 

2.  It  is  insisted  by  appellant  tiiat  th.- 
court  erred  in  striking  out  the  item  of  charge 
of  $5,252.01,  the  amount  receipted  for  by 
tbe  guardian  to  herself  as  administratrix, 
but  not  paid  over.  Upon  this  proposition  the 
record  discloses  beyond  question  tbat  Jo- 
sephine Swltzer,  as  administratrix  of  the 
estate  of  Henry  L.  Swltzer,  deceased,  did 
not  in  fact  transfer  the  assets  and  tal:e 
charge  of  the  same  herself  as  guardian  of 
Henry  W.  Swltzer.  She  simply  gave  herself 
as  guardian  a  receipt  to  herself  as  admiuls- 
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tratrlx,  without  any  payment  of  money,  and 
tUs  U  practically  conceded  by  Gie  record. 
We  are  of  the  opinion  that  she  conld  not  dis- 
charge herself  and  her  suretleB  as  adminl»> 
tiatrlz  and  Impose  a  liability  on  herself  and 
ber  sureties  as  guardian  In  this  sort  of  way, 
and  this  conclusion  finds  snpport  in  the  re- 
cent cases  of  State  ex  reL  y.  Elliott,  1S7  Mo. 
609,  57  8.  W.  1067;  State  ex  rel.  Hospes  ▼. 
Branch.  161  Mo.  622,  52  8.  W.  390;  State 
ex  rel.  Hospes  v.  Branch.  134  Mo.  682,  S6 
8.  W.  226.  56  Am.  St  Rep.  638. 

3.  Appellant  complains  of  the  Increase  of 
monthly  allowance  of  board,  lodging,  cloth- 
ing, and  other  expenses  of  support  and  main, 
tenance  from  $30  per  month,  as  claimed  by 
the  guardian,  to  $i35  per  month.  The  trial 
court  had  the  evidence  upon  this  subject  be- 
fore it,  and  we  have  no  disposition  to  in- 
terfere with  the  allowance  made. 

4.  It  Is  insisted  by  appellant  that  the  court 
erred  In  allowing  credit  for  1618.15  for  com- 
missions to  the  guardian.  This  was  a  mat- 
ter purely  within  the  discretion  of  the  court 
While  It  must  be  confessed  that  the  record 
in  this  ease  discloses  a  very  careless  method 
of  administwing  the  estate  of  a  minor,  yet 
it  Is  also  disclosed  that  she  made  numerous 
nnnual  settlements  of  this  estate,  and  her 
improper  methods  of  dotog  business.  It 
seems,  were  never  discountenanced  by  the 
probate  court  It  further  appears  from  the 
settlement  in  the  probate  court  that  appel- 
lant insists  on  having  stand  In  this  court 
that  greater  commissions  were  allowed  than 
those  allowed  by  the  circuit  court  upon  a 
restatement  of  the  account  with  the  guardian. 
We  shall  not  interfere  with  the  discretion  of 
the  trial  court,  who  had  all  the  parties  be- 
fore It  and  the  court  held  In  the  community 
where  this  estate  was  administered,  and  we 
are  disposed  to  defer  to  its  statement  of  the 
account  between  these  parties. 

The  respondents  In  their  brief  Insist  that 
this  court  should  again  restate  the  account, 
and  give  the  guardian  credit  for  the  items 
of  $2,977.78  and  $247,  paid  the  ward  and 
credited  In  the  probate  court  It  is  insisted 
that  this  was  an  oversight  in  the  statement 
of  the  aooonnt  by  the  circuit  court  The 
respondents  are  not  appealing  In  this  case. 
The  attention  of  the  trial  court  was  in  no 
manner  directed  to  what  is  now  claimed  was 
a  mistake.  It  may  be,  upon  a  restatement  of 
his  account,  that  the  appellant,  as  to  these 
two  ito&B,  would  like  to  be  heard.  There- 
fore, that  question  could  only  be  adjusted 
by  reversiug  and  remanding  the  cause. 
There  is  no  appeal  upon  the  part  of  the 
respondent  in  this  case,  asking  for  the  re- 
renal  of  this  Judgment  on  the  ground  of 
those  errors,  If  they  were  errors. 

In  view  of  the  record  before  us,  we  aro 
nnwllUns  to  make  any  further  change  in 
tbe  statemoit  of  the  account  as  made  by  the 
trial  court  While  it  may  be  seriously  com- 
plained of  that  the  appellant  In  this  case 
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haa  been  deprived  unjustly  of  a  inrge  part 
of  his  estate,  yet  the  record  discloses  that 
the  principal  mismanagement  of  this  estate 
occurred  during  the  administration  of  the 
estate  of  his  father.  In  fact  the  record 
shows  beyond  question  that  the  conversion 
of  large  amounts  of  property  took  place  dur- 
ing the  administration  of  the  estate  of  Henry 
Swltzer,  deceased,  and  the  present  sureties 
upon  the  guardian's  bond  should  not  be 
made  liable  for  the  misconduct  and  mis- 
management of  the  estate  during  the  ad- 
ministration. They  should  only  be  required 
to  accotmt  for  that  part  of  the  estate  that 
actually  went  into  the  hands  of  Josephine 
Swltzer  as  guardian  of  Henry  Swltzer. 

Finding  no  reversible  error  In  the  tr:al  of 
this  cause,  there  Is  nothing  left  to  be  dons 
except  to  affirm  the  Judgment,  and  It  is  bo 
ordered.    All  concur. 


STATD  ex  teL  CITY  OF  CHILLIOOTHB  v. 

WILDER,  State  Auditor. 
(Supreme  Court  of  Missouri.     Dec.  18,   1806.) 

1.  MuNiciFAi.  CoBFORATioNS  — Bonos— Bu:o- 
HON — Notice — ^Publication  . 

Where  an  ordinance  provided  for  an  elec- 
tion to  determine  the  advisability  of  isauing 
municipal  bonds,  and  required  that  at  least  16 
days'  previous  notice  should  be  given  of  the 
election  by  publication  in  a  specified  daily  news- 
paper, a  publication  for  17  consecutive  issues 
of  the  paper  beginning  January  8,  1906,  and 
continuing  until  and  including  January  25,  1906, 
was  sufficient,  though  the  publication  was  not 
continued  up  to  and  including  the  day  of  the 
election  which  occurred  on  January  29,  1906. 
[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1921.] 

2.  Savb— Statbmknt  of  Purpose. 

Where  an  ordinance  provided  for  an  elec- 
tion to  determine  the  advisability  of  issuing 
bonds  for  the  purpose  of  erecting  "a  water- 
works and  electric  light  plant"  It  provided  for 
the  erection  of  but  a  single  plant  on  one  site 
to  be  conducted  by  one  management  so  that  the 
vote  was  not  defective  as  submitting  two  proi^ 
ositions  in  such  a  manner  that  the  voters  couW 
not  vote  for  one. 

raw.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  I  1920.] 
8.  Sakb— Dkbt  iinnr— MtTNioiPAL  Iicpbov*- 

MKNTS— Stattttkb— CoNarraticTioN. 

Const  art  10,  I  12a  Projidea  lhatany  c^ 
hi  the  state  containing  more  than  80,000  oj J^ 
than  2,000    inhabitants  may,   with  "^e   a^M 
of  %  of  the  iroters  thereof,  voting  at  «\  ej«^ 
Oon,  be  allowed  to  become  mdebted  "JiilS*?:! 
amount  than   the  6  per  cent  limit  ^^i^  ot 
section  12   for    the  purpose  ,t>fJ,'P»~5f"^?«  ^. 
constmctlng  waterworks  or  electric  1  ght  P^*^ 
to  be   ownid    exclusively   by   the  <:»t?f„^  ^^^ 
chasing  and  constructing  the  same.    ^J^J^^^. 
a  city    subject    to   such   P™yi"°°5.d   Z^ex^o 
ceeded  Its  6  per  cent  debt  hmit  ^»^^^^<^o^. 
issue  bonds    for   the  "erection  of^^P'^SiI^^  ^t 
of  a  waterworks   and  electric  Uaht^V^t^^^ 
had  no  power   to  issue  such  bonds  to    i^a.i.u.«i.i«. 
and  operate  the  same.  f^c^*    -r»\o 

[Ed.  Note.— For  cases  in  point  ^-.  as^  A 
vor  36,   Municipal   Corporations,  §    XfcWS^-\ 

In  Banc.      Application  by  the   «^^     ^^^  "^ 
hitlon  .S^the  cl^  of  Ohllllcothe    «<»xr     txx«iv 
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mna  agalDst  William  W.  Wilder,  State  Audi- 
tor, to  require  registration  of  bonds  issued 
hj  relator.    Writ  d^ied. 

Frank  W.  Asliby  and  Oscar  L.  Smith,  for 
relator.  The  Attorney  General,  N.  T.  Gen- 
try, Louis  A.  Chapman,  and  Scott  J.  Miller, 
for  respondent. 

» 

OANTT,  J.  This  is  an  orlKlnal  proceeding 
commenced  in  this  court  to  obtain  a  writ 
of  mandamus  against  the  State  Auditor  to 
require  bim  to  register  100  bonds  of  the 
den<HDiDatIon  of  |1,000  each.  Issued  by  the 
city  of  Chllllcotbe.  The  facts  are  all  agreed 
upon.  The  city  of  Chillicothe  Is  a  municipal 
corporation  having  a  special  charter,  and 
containing  a  population  of  about  8,000  Inhab- 
Itante  according  to  the  last  previous  assess- 
ment t>efore  the  issuing  of  bonds,  the  as- 
sessed value  of  the  taxable  proper^  In  said 
city  was  $14^13,139.15.  At  the  present  time, 
and  at  the  time  of  holding  the  special 
election,  authorizing  the  Issue  of  said  bonds, 
the  bonded  indebtedness  of  the  city  was 
120,000.  On  January  2,  1906,  the  counsel  of 
said  city  passed  and  approved  an  Ordinance 
No.  198,  having  for  Ite  purpose  the  calling 
of  a  special  election,  to  test  the  sense  of  the 
voters  of  the  city  upon  a  proposition  to  Issue 
bonds  in  the  sum  of  $100,000,  in  order  to 
provide  "a  waterworks  and  electric  light 
plant"  The  notice  of  the  election  was  pul>- 
lished  hi  the  Chillicothe  Constitution,  a  daily 
newspaper,  published  in  the  city  for  17  con- 
secutive Issues  of  said  paper  previous  to 
the  election  which  was  held  on  the  29th  of 
January,  1906.  At  said  election  842  votes 
were  cast  in  favor  of  said  Issuing  of  bonds, 
and  182  against  it  This  result  was  formal- 
ly declared  by  an  Ordinance  No.  202  passed, 
and  approved  on  the  6th  of  February,  1906. 
On  the  23d  of  February,  1906,  Ordinance  208 
was  passed  and  approved  authorizing  the 
city  authorities  to  Issue  said  bonds,  and  in 
pursuance  thereto  bonds  were  issued,  signed 
by  the  proper  authorities  with  the  corporate 
seal  of  the  city  thereon.  These  bonds  were 
presented  with  the  necessary  fees  to  the 
Auditor  for  registration,  and  he  refused  to 
register  them  on  the  grounds,  first,  because 
the  notice  of  the  election  was  not  published 
16  consecutive  days  Immediately  previous  to 
the  election,  and  second,  because  the  proposi- 
tion voted  on,  contained  two  propositions, 
one,  a  waterworks  plant,  and  the  other,  an 
electric  light  plant,  whereby  it  was  impossible 
for  any  voter  to  vote  for  one  and  against  the 
other,  if  he  desired  to  do  so,  and  for  the 
further  reason,  that  the  ordinance  did  not 
designate  what  amount  of  money  was  to  be 
used  to  provide  a  waterworlcs  plant,  nor 
what  part  was  to  be  used  for  the  electric 
light  plant,  and  third,  because  section  12a  of 
article  10  of  the  Constitution  of  Missouri, 
only  authorizes  the  city  to  increase  Its  debt 
for  the  purpose  of  "purchasing  or  construct- 


ing waterworks,  electric,  and  other  light 
plants,"  and  not  for  the  purpose  of  "erecting, 
constructing,  maintaining,  and  operating  the 
same,"  as  provided  by  the  Ordinance  No.  198 
passed  and  approved  by  the  city  of  Chilli- 
cothe, January  2,  1906,  and  fourth,  because 
no  provision  was  made  by  the  ordinance  for 
the  per  cent  of  additional  taxation  to  pay 
the  interest  or  constitute  a  sinking  fund  to 
pay  the  principal  of  said  bonds  as  th^ 
mature,  nor,  was  the  matter  submitted  to  the 
voters. 

1.  The  ordinance  itself  provides  that  "at 
least  15  days  previous  notice  Shall  be  given 
of  the  election  therein  called  for  by  publica- 
tion in  the  Chillicothe  Constitution,  a  daily 
newspaper,  published  in  the  city  of  Chilli- 
cothe, Missouri."  It  Is  conceded  that  the  no- 
tice of  election  provided  for  by  said  ordinance 
was  published  In  the  Chillicothe  Constitu- 
tion, a  dally  newspaper  for  17  consecutive 
Issues  of  said  paper,  beginning  with  the 
issue  dated  the  6th  of  January,  1906,  and 
continuing  from  day  to  day  until  and  includ- 
ing the  25th  day  of  January,  1906,  and  that 
the  election  was  held  on  the  29th  day  of  Jan- 
uary, 1906.  Counsel  for  the  respondent  the 
State  Auditor,  makes  the  point  that  this  pub- 
lication was  Insufficient  t>ecau8e  it  did  not 
continue  up  to,  and  including,  the  day  of 
the  election.  Upon  the  authority  of  the  Ger- 
man Bank  v.  Stumpf,  78  Mo.  811,  and  State 
ex  rel.  v.  Allen,  178  Mo.  855,  77  S.  W.  868, 
we  hold  that  the  notice  was  published  15  days 
before  the  said  election,  and  that  the  failure 
to  publish  It  on  the  8  days  l)efore  the  elec- 
tion, did  not  render  it  bad. 

•  2.  As  for  the  second  ground  for  refusing  to 
register  the  bonds,  to  wit  that  it  contained 
two  propositions,  one  for  a  waterworks  plant 
and  the  other  for  an  electric  light  plant 
so  that  the  voters  were  compelled  to  vote 
for  the  whole  proposition,  and  could  not 
vote  for  one  against  the  other,  we  think  that 
a  reading  of  the  ordinance  and  the  notice 
of  election.  Indicates  that  the  bonds  were  to 
be  Issued  for  one  plant  only,  to  wit  "a  water- 
works and  electric  light  plant"  and  that 
the  ordinance  and  the  notice  of  election  in 
this  case  do  not  violate  the  rule  announced  by 
this  court  in  State  ex  rel.  Bethany  v.  Alien, 
186  Mo.  673,  85  S.  W.  631.  We  think  It 
was  the  clearly  expressed  purpose  in  this 
case  to  erect  one  plant  on  one  site,  to  be 
conducted  by  one  management  and,  in  this 
manner,  save  the  expense  of  another  plant 
In  State  ex  rel.  Columbia  v.  Allen,  183  Mo. 
283,  82  S.  W.  103,  the  ordinance  was  to 
purchase  an  existing  waterworks  and  light 
plant  and  provide  for  ite  extension,  and  it 
was  held  not  to  be  a  double,  but  a  single 
proposition.  We  Imow  of  no  reason,  and  none 
Is  suggested,  why  one  plant  at  least  so  far 
as  the  power  and  machinery  are  concerned, 
could  not  l>e  made  available,  and  we  think 
such  was  the  intention  and  purpose  of  the 
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oonnsel  In  passing  tbls  ordinance  and  tbat| 
tbe  objection  of  the  Auditor  to  tbe  tranda 
on  tbia  ground  cannot  be  Buetained.  Upon 
a  new  submission  of  the  proposition,  however, 
It  should  be  for  "a  combined  waterworlu 
and  electric  light  plant."  Hubbard  y.  Wood- 
sam  (Me.)  82  AtL  802 ;  Tmelsen  v.  Mayor  of 
Dolotb    (Minn.)  63  N.   W.  711. 

8.  The  ordinance  provided  for  an  election 
to  test  the  sense  of  the  voters  of  said  city 
upon  a  proposition  of  Increasing  the  indebted- 
ness of  the  city  in  tbe  sum  of  $100,000  by 
issuing  bonds  to  that  amount  to  be  used  "for 
the  purpose  of  erecting,  constmcting  and 
maintaining  and  operating  a  waterworks  and 
electric  light  plant"  By  reference  to  the 
assessed  valuation  of  the  city  and  taking  into 
accoont  the  existing  Indebtedness  of  $20,000, 
It  U  perfectly  obvious  that  this  $100,000  of 
bonds  would  largely  exceed  6  per  cent,  of 
tiie  taxable  property,  and  under  section  12 
of  article  10  of  the  Constitution,  would  be 
in  excess  of  tbe  debt-making  power  of  the 
dty,  and  we  can  look  only  to  section  12a  of 
article  10  of  the  Constitution  adopted  at  the 
general  election  in  November,  1902,  for  au- 
thority for  the  issuance  of  bonds  by  the  city 
in  excess  of  5  per  cent  of  its  assessed  valua- 
tion. Section  12a  of  article  10  of  the  Con- 
stltntlon  provides  "that  any  city  in  this  state 
containing  not  more  than  thirty  tlionsand, 
nor  leas  than  two  thousand  inhabitants,  may 
with  assent  of  two- thirds  of  the  voters  there- 
of, voting  at  an  election  to  be  held  for  that 
pnrpoM,  be  allowed  to  become  Indebted  In 
a  larger  amount  than  specified  in  section  12 
of  article  10  of  the  Constitution  of  this 
state  not  exceeding  an  additional  Ave  per 
e«t  of  the  value  of  the  taxable  property 
therein  for  the  purpose  of  purchasing  or  con- 
stmcting waterworks  or  electric  light  plants 
to  be  owned  exclusively  by  the  city  so  pur- 
efaasing  or  constructing  the  same."  By  an 
set  of  the  Legislature  approved  February 
17,  1S03  (Laws  1908,  p.  93),  a  new  section 
was  added  to  article  13  of  chapter  91  of 
the  Revised  Statutes  of  1899,  to  be  luown 
as  "Section  eSSOa,"  which  section  Is  in  tbe 
lame  words  of  section  12a,  so  that  all  ques- 
tion of  the  self-enforcement  of  section  12a 
of  the  Constitution  is  out  of  the  way.  Both 
section  12a  of  the  C!onstltutIon  and  section 
63SOa.  Rev.  St  1889,  limit  the  powers  of 
Oie  cities  therein  named  to  incur  the  addi- 
tional 6  per  cent.  Indebtedness  to  the  pur- 
pose of  "purchasing  or  constructing  water- 
works electric  or  other  light  plants."  No 
power  is  given  said  municipality  to  issue 
bonds  for  the  purpose  of  maintaining  and 
opovtlng  said  waterworks,  electric,  or  other 
light  plants.  But  the  ordinance  In  this  case 
nnder  which  these  bonds  were  Issued  pro- 
vides upon  Its  face,  that  the  money  raised 
from  the  sale  of  this  $100,000  of  bonds,  shall 
be  "used  for  the  purpose  of  erecting,  con- 
itmctlns;  maintaining,  and  operating  a  wa- 


terworks and  electric  light  plant,"  thns  ex- 
ceeding the  power  granted  by  the  constlta- 
tlonal  amendment  of  1902,  and  the  statute 
enacted  in  1903,  in  pursuance  thoreof.  It 
will  thus  be  seen  that  there  is  no  express 
authority  In  the  organic  law  or  the  statute 
of  this  state  for  cities  of  2.000  and  not  over 
90,000  Inhabitants  incurring  an  indebtedness 
in  excess  of  S  per  cent  of  their  assessed 
valuation  for  the  purpose  of  maintaining  and 
operating  waterworks  and  electric  light 
plants.  It  is  a  well-settled  law  of  this  state 
that  municipal  corporations  possess,  and  can 
only  exercise,  such  powers  as  are  granted 
in  express  words,  or  those  necessarily  Inci- 
dent to  or  implied  in  the  powers  expressly 
granted.  City  of  Nevada  v.  Eddy,  123  Mo., 
loc.  dt  567,  27  S.  W.  471.  We  do  not  think 
It  can  be  reasonably  maintained  that  the 
power  to  maintain  and  operate  waterworks 
is  necessarily  Incident  ta  or  implied  in  the 
power  to  purchase  or  construct  waterworks 
or  electric-  light  plants,  on  the  contrary,  we 
think  It  was  the  purpose  of  the  people  In 
conferring  this  power  upon  cities  of  the 
population  named  to  acquire  waterworks  and 
electric  light  plants  which  should  be  self- 
sustaining.  The  word  "maintain"  does  not 
mean  "to  provide  or  construct"  but  to  keep 
up  and  preserve,  and  the  word  "operate" 
means  to  put  into  or  continue  In  operation 
or  activity.  These  expressions  have  a  dis- 
tinct signification  from  the  words  "purchase 
or  construct"  This  court  has  already  ruled 
In  State  ex  rel.  C!oIumbIa  v.  Wilder  (Mo.  Sup.) 
94  S.  W.  496,  in  construing  section  12a  of 
article  10  of  the  Constitution,  that  bonds 
issued  for  the  purpose  of  building  a  sewer 
did  not  fall  within  the  purview  of  this  sec- 
tion which  permits  the  additional  6  per  cent 
Indebtedness  to  be  incurred  for  the  sole 
purpose  of  purchasing  or  constructing  water- 
works, electric  or  other  ll«rbt  plants  to  bo 
ownpd  exclusively  by  the  city.  Accordingly, 
we  think  that  the  ordinance  In  providing  for 
the  Issuing  of  these  bonds  In  so  fsr  as  It 
provided  for  maintaining  and  operating  the 
plant  was  without  anthorltv  of  law,  and  In 
excess  of  the  grant  of  the  Constitution,  and 
the  statute  enacted  In  pursuance  of  It. 

The  proposition  not  belne  a  severable  one, 
It  follows  that  tbe  bonds  were  Issued  with- 
out authority  of  law,  and  the  Auditor  prop- 
erly refused  to  register  the  same,  and  the 
peremptory  writ  of  mandamns  most  be,  and 
is,  denied. 

All  concur. 


STATE   V.   HAItROUN. 

(Supreme  Court  of  Mlmonri.    Division  No.  2. 
Nov.  20,  1900.) 

1.   FOaOBST— IwnTCTirBITT— StTFTTPTBHOT. 

t7n<'cr  Rev.  St.  18!».  ||  2009,  providing 
tliat  evpry  nerson  who,  with  Intent  to  "injure 
or  flpfraod,"  ahnll  falsriy  'orge,  etc.,  an  In- 
dictment allealng  that  defendant,  with  hitent 
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"to  cheat  and  defraud"  waa  not  inanffldent  be- 
canae  of  the  word  "cheat,"  It  beinj;  of  similar 
import  to  the  word  "Inlnie,"  and  not  repugnant 
to  the  ward  "defraud?' 

[Ed.  Not*.— For  caaee  in  point,  aee  Oant  Dig. 
TOL  2i,  Forgery,  ^  62.] 

a.  Same. 

The  word  "cheat"  might  be  regarded   as 
•arplusage  and  the   Indictment  still   be  valid. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  23,  Forgery,  t  62.] 

8.  Sauk. 

Rev.  St.  1899,  {  2009,  makes  it  an  offense 
for  any  person  to  forge  the  writing  of  another 
by  which  any  pecuniary  demand  or  obligation 
■hall  be  transferred,  or  by  which  any  ri^t  of 
property  whatever  shall  be  transferred,  etc  Held 
that,  as  a  bill  of  lading  was  not  a  pecuniary 
demand  or  obligation,  an  indictment  tor  forging 
such  bill  should  have  been  based  on  the  pro- 
vision with  respect  to  property  rights  alone. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  23,  Forgery,  f  61.] 

4.  Save. 

Rev.  St  1899,  {  2009,  making  It  an  offense 
for  a  person  to  forge  or  alter  any  writing 
of  another  by  which  any  right  of  property  shall 
be  or  purport  to  be  transferred,  conveyed,  etc., 
or  in  any  manner  affected,  does  not  define  the 
ofFeose,  and  an  indictment  thereunder  should  al- 
lege in  what  way  rights  of  property  were  affect- 
ed by  an  alleged  making  or  forging  of  a  bill 
of  lading. 

[Ed.  Note.— For  caaes  in  point  see  0«it  Dig. 
vd.  23,  Forgery,  t  78.] 

5.  Indiotmbnt  —  ConsTBXTonon  —  LANOuAaz 
ov  STATrm. 

The  rule  that  an  indictment  in  the  language 
of  a  statute  is  sufficient  applies  only  where  all 
the  facts  constituting  the  offense  are  set  fortii 
In  the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Forgery,  {  293.] 

Appeal  from  Criminal  Ooart,  Buchanan 
County;  A.  D.  Bumes,  Judge. 

W.  H.  Harroun  was  convicted  of  forgery, 
and   he   appeals.    Reversed. 

Duncan  &  Utz  and  W^  B.  Norrls  and  W.  M. 
Williams,  for  appellant  The  Attorney  Gen- 
eral and  N.  T.  Gentry,  for  the  State. 

BURGESS,  J.  The  defendant  was  convict 
ed  In  the  criminal  court  of  Buchanan  coun- 
ty of  forgery  In  the  third  d^ree  and  his 
punishment  fixed  at  five  years^  Imprisonment 
in  the  penitentiary  under  an  indictment  pre- 
ferred against  him  by  the  grand  Jniy  of  said 
county  charging  him  with  falsely  making  a 
bill  of  lading  purporting  to  be  the  act  of 
the  Chicago,  Burlington  A  Qulncy  Railway 
Company,  a  corporation,  for  the  carriage  and 
transportation  of  60,000  pounds  of  wheat  of 
the  value  of  |600,  from  St  Joseph,  Mo.,  to 
Cliicago,  111.,  with  the  Intent  to  cheat  and 
defraud.  After  unavailing  motions  for  a 
new  trial  and  in  arrest,  defendant  appeals. 
Hon.  B.  J.  Casteel,  the  regular  judge  of  said 
court,  being  disqualified,  the  Hon.  A.  D. 
Bumes,  judge  of  the  Fifth  judicial  circuit, 
was  called  in  by  him  to  try  the  cause. 

The  facts  are  about  as  follows:  The  de- 
fendant at  the  time  of,  and  for  some  time 
prior  to,  the  commission  of  the  alleged  of- 
f«nse  was  angaged  in  the  grain  and  elevator 


business  at  St  Joseph,  Mo.    During  all  this 
time  W.   K.  Adams  was  the  local  freight 
agent  of  said  company  at  said  city,  and  one 
W.  B.  Mueller  was  the  clilef  derk  in  Adams' 
office;  that  it  was  customary  when  freight 
was  received  by  said  railroad  company  for 
Mr.  Adams  to  execute  a  bill  of  lading  there- 
for, signing  the  name  "W.  K.  Adams,  freight 
agent  per  M.,"  thereto;  sometimes  the  bill 
of  lading  was  signed  "W.  K.  Adams,  freight 
agent  per  Mueller,"  and  sometimes  "W.  K. 
Adams,  freight  agent  M."    The  state's  evi- 
dence tended  to  show  that  a  number  of  bills 
of  lading  were  forged  by  the  defendant  In- 
cluding the  one  described  in  the  indictment; 
and  that  the  defendant  admitted  to  various 
officers  of  said  railroad  company  that  he  had 
forged  said  bills  of  lading,  some  of  which 
were   in   possession    of   other   persons   not 
known  to  the  defendant    These  statements 
were  made  by  the  defendant  at  the  office  of 
the  general  freight  agent  of  the  Burlington 
road,  at  St  Joseph,  at  the  defoidanf s  resi- 
dence In  St  Joseph,  and  at  another  place  In 
St.    Joseph.    He   asked   these  gentlemen   to 
keep  the  matter  quiet  and  to  suppress  a  cer- 
tain telegram  that  had  been  received  In  re- 
gard to  a  certain  outstanding  forgery.    De- 
fendant gave  the  railroad  officers  a  list  which 
list  showed  that  bills  had  been  forged  for 
freight  worth  $124,000.    He  then  took  a  pen, 
and,  In  the  presence  of  Judge  O.  M.  Speuc^ 
and  others,  showed  how  he  could  imitate  the 
signatui-e  of  Mr.  Adams  as  signed  by  Mueller. 
It  afterwards  developed  that  said  hills  of 
lading.  Instead  of  amounting  to  freight  worth 
$121,000.    bii   reality    amounted   to  $156,00a 
Adams  and  Mueller  l>oth  testified  that  the 
signature  to  the  bill  or  lading  described  in 
the  Indictment  was  not  signed  by  Mr.  Muel- 
ler.   The    defendant's    evidence    tended    to 
show  tliat  wliile  he  had  been  guilty  of  for- 
ging other  bills  of  lading  and  warehouse  re- 
ceipts, he  did  not  forge  the  one  described  In 
the    Indictment    and    that    the    Burlington 
Railroad  Company  never  lost  anything  by 
reason  of  said  alleged  forgery.    He  also  In- 
troduced evidence  tending  to  show  that  he 
enjoyed  a  good  reputation  for  honesty  and 
integrrlty  prior  to,  and  since,  the  commission 
of  the  alleged  crime.    The  defendant's  evi- 
dence further  tended  to  show  that  Mueller, 
a  witness  for  the  state,  had   made  contra- 
dictory statements  and  had  made  conflicting 
statements  In  his  efforts  to  distinguish  be- 
tween the  alleged  forged  bill  of  lading  and 
others  which  were  goiulne.    The  indictment 
leaving  oB  the  formal  parts,  Is  as  follows: 
"The  grand  Jurors  of  the  state  of  Missonrl. 
within  and  for  the  body  of  the  connty  of 
Buchanan  aforesaid,  being  duly  impaneled 
and  sworn,  upon  their  oaths,  do  present  that 
W.  H.  Harroun  on  the  2d  day  of  September, 
1904,  at  the  county  of  Buchanan  and  state 
aforesaid,  feloniously  did  falsely  make  and 
forge  a  certain  Instrumott  of  writing  and 
bill  of  lading  purportbig  to  be  the  act  of 
Chicago,  Burlington  &  Qulncy  Railway  Oom- 
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pany,  a  corporation  incorporated  under  and 
by  virtue  of  the  laws  of  the  state  of  Towa, 
by  one  W.  E.  Adams,  Its  agent  and  servant, 
bavins  authority  so  to  do,  the  said  W.  E. 
Adama  acting  by  <me  W.  A.  Mueller,  the  said 
W.  A.  Mueller  having  authority  thereof,  he 
the  said  W.  A.  Mueller  being  then  and  there 
the  servant  and  ageaat  of  said  corporation 
and  said  W.  K.  Adams.  And  the  said  pur- 
ported act  of  said  Chicago,  Burlington  Sc 
Qulncy  Railway  Company,  by  Its  agents  and 
servants,  said  W.  K.  Adams  and  said  W.  A. 


Mueller,  to  wit:  the  said  false  and  forged 
instrument  of  writing  and  hill  of  lading, 
purported  to  have  created  and  transferred  a 
pecuniary  demand  and  obligation  for  the 
payment  of  sixty  thousand  poimds  of  wheat 
of  the  value  of  Ave  hundred  dollars,  and  the 
right  of  property  in  and  to  said  wheat  pur- 
ported to  be  transferred  and  conveyed  by  the 
said  Chicago,  Burlington  &  Qulncy  Railway 
Company,  which  said  false  and  forged  in- 
strument of  writing  and  bill  of  lading  la 
of  the  tenor  following,  to  wit: 


ea.-**  /tpTfL 


CUcap.lalbclHiQMflifl'Hi 
&  KsMii  Bw  MbHl  h  Mtatb. 
iMkik&WninliliMl. 


I  Ml  JtMik  MmL 

St.  Uilt.  Kntok  &  liftb-Wttlin  Mnat, 

KiisttM.  SL  JmmI  &  Ci.  Bliflt  RiaraA 

CUrin  BMbftu  &  luMi  Gih.BiilrML 


BILL   OF   LADINQ 

hftWtD  BV 

0HI0A06.  BURUNOTON  *  QUIMOY  fUitWAY  OOMPANY* 
^mmtrn  m^  TMt  limbs  uii^fliuTto  asovb 


I  gMd  Oidw  bf  di«  CHICMX),  BUftLIMOTON 
MMim' ik  ""Md  and  pvaibarad  Ia  Um  nu'fln,  v%yn  • 


>  KHl/MflNATtO  ASOVB. 


iiUioM  ol  tha  ■ 


,        .n^fvct  to  the  coadriions  and  nnl  ,  ^-m-  -     -  • 

'f«1«d  OMT  thy  Shat  «(  tfia  Ohgico,  BiiiHn«1M  ^  Qumcy  RtlMby  CemaaMv,  to  dMtiqatlM.  Jf  oa  ItM  UN*  < 
Oi  ■»«;>■  ■lwa<aalla«iiaalaalMlia»alllMCMcan,Ba>bi(Ha(QiiiacrRaihiia|rCo«pU|f.d«Snnr 
•a  Iha  H^  1^  Chfeagflw  Buitiagtoa  &  <>iiiicy  RaHvayXompMy  to  •  liftwaacllin  cafvlar;  yttai^pon  all. 
^iacy  fnmi  Cmmpvj  dwBoaaM, 


CY-UlLWtr  COMPANY.  Ihi  MoM  •(•acfiM  praptnr  (coMaau  aad  <aU  >al»«M) 
a  aa4  coadiliaM  ba,a<>i«ftar  camiinti,  aiK  •iMch.am  haicbV  laada  a  «ari«<  MiM.g.^ 
^  turfh  la  (M  l>r  Ua  Chipaco,  BuiliagMa  t  QlHacr  RaHirar  Canraai.  to  ba  iiaak 
.__.....  "-- -^- "—el  laid  Cfiieago,- Burlington  tgw'neyRwhwy 

ar  laiidif.t»  ba  mada  al  arv  cqawfilant  ftatloik 
htllHr  aaMljr  a<  UwCk^aco,  Bailrnglon  k 


.la(baa«anta(ltialaiaa(ardMU|atoaa7propan>lari>di^hiliacairia»iiiarb*iaapataWaanda>IMiB««(  LaAigi  iha  niaa  ar  caal'af  laiiw 
ItM  paMind^Ba  al  ahipaMM  la  to  iMaia  la  |Im  taHlaiaim  ^  ika  upikk  aalratfte*  <alaa  6f  IH  preoattx  liaa  ^a  athannw  ksiaad  a^an  »iili 
WaaMpfaf,  a>  la  datonaioad  ba  Hw  claoihcaiiaa  apaa  ajIfCntjl  "StfMl^^JV'''  ™to  al  bu  «!  ar  daman  la  aar  al  ilta  arapatta  aiiaad  In  tta 
M«<U<ae«»»l**  HiaCfaata  BuHinlaa  t  Qalnft^Clgi  a8l<p<yiaajtt<Valila.  Itia  naaldad  that  Ilia  Clucaga.  Baribiftoa  »  Qulaey  Mnv 
C«faa>Wi|>«»«lliatanaWBljnrlaHBaiieaalla«ladbyac«naAauoi-altliaa«naralaaldprap^Ft>. ' 

R  h  fattKar  pra«|lad  that  m  oialra  Mf  iMa  ar  diaagt  m  pn»a>tr  ikippnl  aada>  IMi  oanlnct  tluU  ba  aaUd  aeBnal  tha  CKIcacDb  aaibwloai 
*  OiJaqr  lUlaqr  Canmr^aalaaa  IH  data  lea  aack  bM  ar  daiBagi  thai  U  Mrihd  br  aHMaiHI  and  dalnatad  U,(  Sanaal  (laialirjIcaM  aT  thJ 

Oitate.9iirbi«laakQiiUbylUaM>Ce<>|pa!nr.  br  te  U*  «gaM  a<  Ika  CricagD.  tu,lifi(lM  k  Qaaicr  Kulmr  Caaiaanf.  al  Ilia  pkea  el  <"- - 

«aKaTr«l»acbpia»aina<Wl>ta«('0)dai»V»ni>i«llaiaiaal  pieeartir  »aa  dai»iaraJto  cea^piaa.  Ja caaa  al  |aM  lot*  sT  laM  ■ 
"    '"^  "-    •      "MalMflOldqfa^llar  llMoiM)arKntacai«adaollcaliainany«oi|f«aelMl4leac 


lM.to  iHd*  aa  aMiMaUL  «)M«  tn  ( *n  dn<  »liar  dM 

Mcariaad  kairt  aliMbaptlMk*  amtand^dia-ga  ler  nHiip  ii^itnUlalSI  N  par  ear Ivaaek  M  ho« 

'  ^jM  bf  j*  MiM'kM  Jla  utaal  al  daaliaallaak  and  iha  carnat  diad  Vm  Uia  KKa  bab,  aad  la  Oia  aaAa  vim  Upon  lb*  prepa4t.lar 

jits  an  tLnittTIOMS  WI  mot  to  »i  MADC  on  Tt«8  timifK 


•Mar  «»  aapjhiieii  ar«  Mi«»<ndi  ki  aataal  al 
itirM»  ia-laruia  UmperiaUoa  cbargal. 
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_«ll.«ar.to;B>k. 


Mai  Mii  lh«aMI«n  dT  OiianUaf  Saadi. 
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with  intent  then  and  there  and  thereby  fe- 
loniously to  cheat  and  defraud;  against  the 
peace  and '  dignity  of  the  state." 

The  Indictment  Is  assailed  upon  the  ground 
that  It  falls  to  set  out  In  the  language  of  the 
statute  the  nature  of  the  offense  sought  to 
be  charged  against  the  defendant,  In  that  it 
alleges  that  "the  said  false  and  forged  in- 
strument of  writing  and  bill  of  lading  pur- 
ported to  have  created  and  transferred  a 
pecuniary  demand  and  obligation  for  the  pay- 
ment of  60,000  pounds  of  wheat  of  the  value 
of  $500,  and  the  right  of  property  in  said 
wheat  purported  to  be  transferred  and  con- 
veyed by  the  said  Chicago,  Burlington  & 
Qulncy  Railway  Company  which  said  false 
and  forged  Instrument  of  writing  and  bill  of 
lading  is  of  the  tenor  following,  to  wit, 
•  •  *  with  Intent  then  and  thereby  felo- 
niously to  'cheat*  and  defraud."  In  a  word. 
It  is  claimed  that  the  indictment  is  bad  be- 
cause it  uses  the  words  "with  Intent  to  cheat 
and  defraud,"  Instead  of  "with  intent  to  in- 
jure and  defraud."  That  is,  that  the  word 
"cheat"  is  substituted  for  the  word  "Injure." 
The  language  of  the  statute  (section  2009, 
Bev,  St  1809)  is  every  person  "with  intent 
to  Injure  or  defraud,"  and  It  would  have  been 
good  pleading  to  have  alleged  "injury  and 
defraud,"  conjunctively.  With  respect  to  In- 
dictments for  statutory  offenses,  the  general 
rule  is  that  the  indictment  must  follow  the 
language  of  the  statute,  but  It  Is  not  ab- 
solutely necessary  to  a  good  indlMment  that 
It  use  the  exact  words  of  the  statute  if  words 
of  similar  Import  are  employed.  Thus  in 
State  V.  Batson,  31  Mo.  343,  an  Indictment 
for  grand  larceny  in  allying  ownership  of 
the  property  stolen,  it  was  held  not  neces- 
sary to  use  the  exact  words  of  the  statute, 
If  words  of  a  similar  Import  are  employed, 
as  goods  and  chattels  of  one  B.  Instead  of 
"belonging  to"  B.  In  State  v.  Watson,  65 
Mo.  lis,  It  was  ruled  that  an  indictment 
need  not  describe  the  offense  in  the  language 
of  the  statute,  but  may  use  words  whicli.  In 
their  common  acceptation,  mean  tlie  same 
thing  when  spoken  of  the  acts  charged 
against  the  accused.  The  court  said:  "It 
will  be  observed  that  it  contains  every  ma- 
terial allegation  required  by  that  section,  but, 
instead  of  the  words  'pass,'  'utter,'  and 
'publish,'  substitutes  words  'sell,'  'ex- 
change,' and  'deliver.'  Do  these  words,  in 
connection  with  the  acts  charged,  suffidait- 
ly  describe  the  offense,  or  Is  the  pleader  con- 
fined to  the  words  in  the  section?  It  is 
generally  not,  however,  invariably  sufficient 
to  describe  the  offense  In  the  words  of  tlie 
statute,  but  it  does  not  follow  that  other 
words  may  not  be  substituted.  Selling,  ex- 
changing, or  delivering  a  bank  bill  or  a  piece 
of  money  is,  in  common  parlance,  passing  the 
bill  or  money.  The  plain  or  ordinary  and 
usual  sense  of  the  word  'pass,'  as  applied 
to  coin  or  bank  notes,  Is  to  deliver  in  ex- 
change for  something  else,  and  is  equally 
expressed  by  the   words   'sell,'   'exchange,' 


or  'deliver.' "  So  in  State  t.  Mills,  146  Mo. 
195,  47  S.  W.  938,  it  was  held  that  ordinarily. 
In  charging  a  statutory  offense,  the  words 
of  the  statute  should  be  used.  But  that  ts 
not  indispensably  necessary.  It  is  sufficient 
if  the  offense  be  set  forth  with  substantial 
accuracy  and  reasonable  certainty.  Oantt; 
J.,  In  speaking  for  the  court  said :  "Autboii- 
tles  are  numerous  that,  while  ordinarily,  in 
charging  a  statutory  offense,  the  words  of 
the  statute  should  be  used,  it  is  not  Indispen- 
sably necessary  to  do  so.  It  Is  sufficient 
if  the  offense  t>e  set  forth  with  substantial 
accuracy  and  reasonable  certainty."  United 
States  V.  Bachelder,  2  Gall.  (U.  S.)  15,  Fed. 
Cas.  No.  14,490;  State  v.  Pennington,  3  Head 
(Tenn.)  119 ;  State  v.  Uttle,  1  Yt  331 ;  State 
T.  Bullock,  13  Ala.  413 ;  State  T.  Watson,  65 
Mo.  115.  But  the  words  used  In  lien  of  the 
words  in  the  statute  must  be  of  similar  im- 
port and  not  repugnant  thereto,  or  to  other 
words  used  In  the  statue  constituting  the  of- 
fense. If  then,  the  word  "cheat"  as  used  in 
the  indictment.  Is  of  the  same  Import  as  the 
word  "injure,"  as  In  the  statute,  and  is  not 
repngnant  to  the  word  "defraud,"  as  therdn 
nsed,  the  position  of  defendant  in  this  regard 
cannot  be  maintained.  One  of  the  d^nl- 
tlons  of  "injure"  given  in  Webster's  Una- 
bridged Dictionary  is:  "To  impair;  to  vio- 
late or  to  injure  rights."  In  the  Century 
Dictionary,  it  is  defined  as  follows :  "To  do 
harm  to;  Inflict  a  damage  or  detriment  up- 
on; impair  or  deteriorate  in  any  way;  sub- 
ject to  any  deleterious  or  nauseous  action  or 
Influence;  a  word  of  very  wide  application." 
As  It  Is  used  in  the  statute  In  connection 
with  "defraud"  It  must  mean  Injury  to  prop- 
erty or  property  rights,  as  distinguished  from 
injury  to  the  person  or  personal  rights,  other- 
wise It  Is  meaningless  in  the  connection  in 
which  it  is  used.  Being  a  word  of  very  wide 
application  and  found  in  the  statute  with  re- 
spect to  the  forging  of  pecuniary  oI>Iigation8 
of  another,  or  by  which  any  rights  or  property 
may  be  affected,  with  intent  to  injure  or  de- 
fraud, we  feel  justified  in  giving  it  tlie  meaning 
indicated,  which  we  also  think  is  borne  out  by 
the  definitions  quoted.  The  word  "cheat" 
in  Its  common  acceptation,  is  a  word  of 
similar  Import,  because  to  cheat  or  defraud 
one  of  his  property  rights  Is  to  Injure  such 
rights.  We  do  not  intend  to  be  understood, 
however,  as  saying  that  the  word  "Injured 
and  the  word  "cheat"  may  tM  used  inters 
changeably,  but  that  the  latto'  word  being 
of  similar  Import  as  the  former,  the  indict- 
ment was  not  vitiated  by  reason  of  the  sub- 
stitution of  "cheat"  for  "hijure."  Nor  is 
"cheat"  repugnant  to  "defraud,"  as  they.  In 
this  instance,  mean  substantially  the  same 
thing.  Moreover  the  word  "cheat"  may  be 
resided  as  surplusage  and  the  indictment 
still  be  good,  although  It  omits  the  word  "In- 
jure." for  an  indictment  will  not  be  held  de- 
fective, if,  after  striking  out  the  objection- 
able and  Immaterial  portions  as  surplusage, 
ttiough  still  remains  to  constltate  a  valid  and 
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snbstantlal  Indlctmoit.  State  ▼.  Nations,  7B 
Mo.  53.  Bishop  says:  "If,  as  Is  common  In 
legislation,  a  statute  makes  it  ponisliable 
to  do  a  partlcalar  tliingr  specified,  'or'  anotlier 
thing,  'or*  another,  one  commits  the  offense 
who  does  any  one  of  the  things,  or  any  two, 
or  more,  or  all  of  them.  And  the  Indictment 
may  charge  him  with  any  one,  or  with  any 
large  number,  at  the  election  of  the  pleader, 
cmi^oylng.  If  the  allegation  Is  of  more  than 
one,  the  conjunction  'and'  where  'or*  occnrs 
In  the  statute.  'The  rule,'  It  was  once  ob- 
served, 'Is  undoubtedly  limited  in  Its  appli- 
cation to  cases  where  the  offenses  created 
in  a  statute  are  not  repugnant'  And,  what- 
erer  be  the  form  of  the  allegation,  the  proofs 
need  sustain  only  so  much  of  it  as  constitutes 
a  complete  offense."  Bishop  on  Statutory 
Crimes,  i  244.  The  same  author  says :  "To 
repeat  what  was  explained  in  another  con- 
nection. If  a  statute  makes  criminal  the  doing 
of  this  or  that,  mentioning  several  things 
disjunctively,  there  is  but  one  offense,  which 
may  be  committed  tn  different  ways,  and, 
in  most  instances  all  may  be  charged  In  a 
single  connt.  But  the  conjunctive  'and' 
must  ordinarily  in  the  Indictment  take  the 
Irface  of  'or"  in  the  statute,  else  It  will  be  ill 
as  being  uncertain.  And  proof  of  the  offense 
in  any  one  of  the  ways  will  sustain  the  alle- 
gation. On  the  other  hand,  the  Indictment 
may  eqnally  well  charge  what  comes  with- 
in a  single  one  or  more  clauses,  lees  than  all, 
of  the  statute,  and  still  it  embraces  the  com- 
plete proportions  of  the  forbidden  wrong." 
Bishop's  New  Criminal  Proa  {  686,  vol.  1.  It 
seems  to  follow  from  the  anthorities  that 
the  Indictment  may  be  held  good  although  It 
does  not  allege  that  the  forgery  was  com- 
mitted with  Intent  to  "Injure,"  and  that  word 
"cheat?*  we  disregard  as  surplusage,  as  it 
very  properly  may  be.  The  gravamen  of  the 
offense  was  the  "Intent  to  defraud,"  and  It 
was  necessary  to  allege  In  the  indictment 
that  the  forgery  was  with  the  Intent  to  de- 
fraud. 

It  is  also  insisted  that  the  Indictment  Is 
Insufficient  In  that  It  does  not  charge  the  de- 
fendant with  forging  an  instrument  by  which 
property  rights  purported  to  be  transferred, 
conveyed,  discharged,  increased,  etc.,  by  the 
forging  of  said  bill  of  lading.  The  statute 
reads  (section  2009,  supra)  :  "Every  xwrson 
who  with  Intent  to  injure  or  defraud  shall 
falsely  make,  alter,  forge  or  counterfeit  any 
instrument  of  writing,  being  or  purporting  to 
be  the  act  of  another  by  which  any  pecuniary 
demand  or  obllgatlou  shall  be  or  purport  to 
be  transferred,  created,  discharged  or  dimin- 
ished, or  1^  which  any  right  of  property 
wbaterer,  shall  be  or  purport  to  be  trans- 
ferred, conveyed,  discharged,  Increased,  or 
in  any  manner  affected,"  etc.  The  argu- 
ment Is  that  the  Indictment  Is  based  upon 
the  first  clause  of  the  statute,  "pecuniary 
demand  or  obligation,"  and  does  not  charge 
the  defendant  with  forging  an  instrument 
bf  wblcb  property  rights  purported  to  be 


transferred.  It  seons  to  ondertake  to  cover 
both  provisions  of  the  statute;  that  is,  the 
one  with  respect  to  forgery  of  pecuniary  ob- 
ligations and  the  one  with  respect  to  the 
property  rights,  although  they  are  entirely 
separate  and  distinct  offenses  and  could  not 
be  Joined  in  the  same  coimt.  It  is  clear  that 
the  bill  of  lading  is  not  a  pecuniary  obliga- 
tion. The  indictment  should  have  been  bot- 
tomed upon  that  provision  with  respect  to 
property  rights  alone,  but,  as  it  is,  it  is  in- 
definite, Inconsistent  with  itself  and  imcer- 
tain. 

We  may  also  add  that,  as  the  statute  does 
not  define  the  offense,  the  indictment  should 
allege  in  what  way  rights  of  property  were 
affected  by  the  falsely  making  or  forging 
said  bill  of  lading,  in  the  absence  of  which 
defendant  could  not  have  prepared  to  defend 
against  a  charge  so  general  in  its  nature. 
State  V.  Krueger.  134  1*0.  262,  35  S.  W.  004, 
and  anthorities  cited.  It  may,  however,  be 
said  that  the  indictment  Is  In  the  langruage  of 
the  statute,  and  therefore  sufficient  "But 
this  rule  only  applies  where  all  the  facts 
which  constitute  the  offense  are  set  forth 
in  the  statute."  State  v.  Davis,  70  Mo.  467; 
State  V.  Kesselerlng,  12  Mo.  6G5 ;  State  ▼. 
Hayward,  83  Mo.  304;  State  v.  Krueger,  su- 
pra. And,  with  respect  to  the  signature  to 
the  bill  of  lading.  It  should  be  alleged  that 
the  name  thereto  signed,  "W.  K.  Adams,  M., 
Freight  Agent"  meant  W.  K.  Adams,  per  or 
by  W.  A.  Mueller. 

As  the  Indictment  is  invalid  it  follows  that 
the  instructions  based  upon  It  are  erroneous. 

The  conclusion  reached  renders  it  unnec- 
essary to  pass  upon  other  questions  presented 
for  consideration,  as  they  may  not  arise 
again  upon  another  trial  should  one  be  had. 

The  Judgment  Is  reversed,  and  the  cause  r»- 
manded.    All  concur. 


GANNON  et  al.  v.  PAUK  et  aL 

(Supreme  Court  of  Miasonri.    Dec.  18, 1906.) 

Wnxs  —  ConsTBUCTiON  —  Estate  Deviseo. 
Testator  devised  lands  to  his  two  aona  and 
to  their  heirs  and  assigns  forever,  and  provided 
that  the  same  should  not  be  sold  before  the 
youngpr  of  the  two  should  become  of  age,  and 
that  should  either  of  them  die  without  issue,  the 
survivor,  his  heirs  and  assigns  ahoold  take  the 
part  bequeathed  to  the  ran  bo  dying,  and  that, 
in  the  event  both  shoold  die  without  issue,  the 
land  should  pass  to  testator's  surviving  heirs. 
Held,  that  such  devise  did  not  create  an  estate 
tail  by  implication,  which  was  converted  into  a 
life  estate  with  a  remainder  In  fee  by  Rev.  St 
1899,  i  4592,  but  that  the  sons  took  little  in  fee 
snbject  to  be  divested  in  case  either  should  die 
withont  leaving  children  surviving  him. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  49,  Wills,  {  1354.] 

Brace,  O.  J.,  and  Valliant  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Ck>urt  St 
Louis  County;  John  W.  McElhlnney,  Judge. 

Ejectment  by  Ed.  Gannon  and  another 
against  Gustavo  Pauk  and  others.    From  a 
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Jndgment  In  favor  of  plaintiffs,  defoidants 
appeaL  Rerereed,  and  ranonded  with  dlrec- 
tlona. 

T.  K.  Sklnker  and  Charles  Cammlngs  Ool- 
HnB,  for  appellants.  Henry  T.  Kent  and 
Jamea  W.  WlUlama^  for  respondents. 

IiAMM,  J.  This  Is  a  salt  In  ejectment, 
bronght  by  certain  grandchildren  of  Mldiael 
J.  Gannon,  deceased,  to  recover  possession  of 
certain  lots  In  Zephyr  Heights  addition  to  the 
town  of  Klrkwood,  In  St.  Lonls  county.  Mo., 
fronting  on  Webster  avenue.  College  avenue. 
Clay  avenne,  and  IdlewUd  Place,  and  certain 
lots  In  Bnena  Vista  Heights,  fronting  on  Mid- 
way avenue — all  said  lots  being  part  of  the 
B.  ^  of  the  N.  W.  ^  of  section  12,  township 
44,  range  6,  and  which  said  latter  tract  Is  the 
same  land  described  in  the  fourth  clause  of 
the  win  of  Michael  5.  Gannon,  Sr.,  presently 
to  be  considered.  The  answer  admitted  pos- 
session, denied  all  other  allegations  In  the 
petition,  and  furthermore  specifically  pleaded 
In  bar  a  title  by  adverse  possession.  At  the 
trial  the  court  held  the  statute  of  Umltatlong 
ran  against  one  plaintiff,  Fannie  Zoehrlnger, 
and  as  to  her  Interest  (an  undivided  one- 
sixth)  the  judgment  was  for  defendants. 
The  facts  upon  which  the  jndgment  against 
Mrs.  Zoehrlnger  was  based  are  unquestioned, 
and  that  judgment  remains  unchallenged.  As 
to  the  remaining  flve-slzths  Interest  In  the 
land,  the  court  felt  Itself  In  bonds;  that  is, 
constrained  by  the  mandate  of  division  1  sent 
down  In  Gannon  et  al.  v.  Pauk  et  al.,  183 
Mo.  265,  83  S.  W.  463,  and  accordingly  ren- 
dered judgment  In  favor  of  plaintiffs.  From 
that  judgment,  defendants  appeal. 

Ouster  Is  laid  as  of  October  15,  1900. 
Michael  J.  Gannmi,  Sr.,  Is  the  common  source 
of  title.  He  died  in  1870,  testate,  a  resident 
of  Belleville,  St  Clair  county,  111.,  stised  of 
a  large  estate  in  Illinois  and  Missouri,  and 
leaving  a  widow  and  nnmerons  children. 
The  will  bears  date  December  23,  1869,  and 
contains  nine  clauses — all  of  them  oompllcat- 
•d. 

The  fourth  and  elgbtii  clauses  alone  con- 
cern ns,  and  read  as  follows: 

"Fourth:  I  give,  devise  and  bequeath  un- 
to my  two  sons,  Michael  J.  Gannon,  Jr.,  and 
Joseph  B.  Gannon,  and  unto  their  heirs  and 
assigns  forever,  my  farm,  lying  and  being 
in  the  county  of  St  Louis  and  state  of 
Missouri,  which  lies  in  the  southern  limits 
ef  Klrkwood,  containing  eighty  (80)  acres, 
be  the  same  more  or  less.  It  is  my  will  that 
the  same  shall  not  be  sold,  at  least  not  be- 
fore the  younger  of  the  two;  that  is,  Toseph 
B.  Gannon,  becomes  of  lawful  age;  and 
should  either  of  them  die  without  issue  then 
the  survivor,  his  heirs  and  assigns  to  take, 
own  and  have  the  i>art  and  portion  hereby 
bequeathed  to  the  one  so  dying.  And  in  the 
erant  both  should  die  without  leaving  any 
issue,  then  it  is  my  will  that  my  snrvlvlng 
bein  Jiy^Uh  the  exception  of  my  son  John 


T.  Gannon,  who  has  bad  bta  share)  SbaU 
have  such  property,  like  and  like.    •    *    ••• 

"Eighth.  It  Is  my  will  that  none  of  my 
real  estate  herein  devised  be  sold  nntil  the 
youngest  in  each  bequest  and  devise  respec- 
tively becomes  of  lawful  age,  and  that  until 
such  time  or  times  my  executrix  in  such 
capacity  shall  lease  the  same  to  the  best  ad- 
vantage and  collect  the  rents  and  income 
therefrom  and  out  of  the  proceeds  shall  first 
pay  aU  taxes  and  assessments  lawfully  made 
on  said  real  estate;  and,  secondly,  pay  to 
those  heirs  which  are  of  lawful  age  their 
share  proportionately  of  the  rent  due  them 
under  this  will  on  said  real  estate;  thirdly, 
keep  and  maintain  my  minor  heirs  and 
children,  clothe  and  feed  them.  And  I  en- 
join upon  her,  my  executrix,  to  see  that  my 
minor  children  receive  a  good  English  educa- 
tlon." 

One  group  of  plaintiffs  are  the  cbildroi 
of  the  devisee,  Michael  J.  Gannon,  Jr.,  men- 
tioned In  the  aforesaid  fourth  clause.  An- 
other group  of  plaintiffs  are  the  children  of 
Joseph  E.  Gannon,  mentioned  in  the  same 
clause.  The  case  was  tried  on  an  agreed 
statement  of  facts,  and  thereby  It  stood  ad- 
mitted that,  as  between  the  parties,  the  de- 
fendant Pauk  and  those  under  whom  be 
claimed  had  been  In  open,  notorious,  ex- 
clusive, and  adverse  possession  of  the  prem- 
ises for  a  period  of  10  years  continuously 
next  before  the  filing  of  the  suit  The  fur- 
ther stipulation  was  entered  Into  and  produ- 
ced at  the  trial,  viz.:  "It  Is  agreed  and  stipu- 
lated that  whatever  title  to  property  sued 
for  was  vested  in  Michael  J.  Gannon,  Jr., 
and  Joseph  E.  Gannon  by  virtue  of  the  will 
of  Michael  J.  Gannon,  Sr.,  has  been  conveyed 
by  mesne  conveyances  to  the  defendant, 
Gustavo  Pauk.  It  is  agreed  that  Michael  J. 
Gannon,  Jr.,  died  on  or  about  the  15tb  day 
of  May,  1887,  leaving  as  bis  only  chlldrea 
and  heirs  at  law  Fannie  Gannon  now  inter- 
married with  Gustavus  Zoehrlnger."  (Here 
follow  the  names  and  ages  of  the  other 
children  of  Michael  J.  Gannon,  Jr.)  "It 
is  further  agreed  that  Joseph  E.  Gannon  died 
on  or  about  August  15,  1893;  that  he  left  as 
his  only  children  and  heirs  at  law,  Eugenia 
Gannon,  who  has  since  intermarried  with 
Gustavus  Peterson,  and  who  Is  now  26  years 
of  age."  (Here  follow  the  names  and  ages 
of  the  other  children  of  Joseph  B.  Gaimon.) 
It  was  further  agreed  that  plaintiffs  were 
the  only  children  of  Michael  J.  Gannon,  Jr., 
deceased,  and  Joseph  B.  Gannon,  deceased, 
and  that  no  children  born  to  them  had  died 
leaving  descendants,  and  that  the  plaintiff, 
the  Mississippi  Valley  Trust  Company,  was 
curator  of  certain  minor  plaintiffs.  The  will 
of  Michael  J.  Gannon  was  produced  in  evi- 
dence by  plaintiffs  defendants  objecting  to  its 
Introduction  on  the  theory  that  Its  fourth 
clause  had  been  construed  by  this  court  In 
banc  (as  presently  to  be  aeai)  against  plain- 
tiffs' contention.  The  objection  being  over- 
ruled, defendants  excepted.    And,  in  this  con> 
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nection.  It  may  as  well  be  said  that  defend- 
ants do  not  now  contend  that  the  statute 
of  limitations  presents  any  valid  defense 
against  any  child  of  the  deceased  devlseea, 
named  tn  the  fourth  clause  (except  Fannie 
Zoehilnger),  provided  It  is  now  held  that 
plalntiCrs'  construction  of  that  fourth  clause 
is  the  right  one. 

A  resmne  of  the  history  of  the  case  Is  as 
foilows:  Here  before — the  first  tlm^on  the 
aM>ea]  of  plaintiffs  from  a  judgment  in  favor 
of  defendants — ^the  Judgment  was  reversed 
and  remanded  to  be  retried  according  to 
tlie  law  as  declared  by  division  1.  Gannon 
v.  Fault.  183  Mo.,  loc.  dt  281,  83  S.  W.  458. 
In  that  appeal  the  whole  Issue  hinged  on  the 
construction  of  clause  4  of  Michael  J.  Gan- 
non's will.  The  construction  given  that 
clause  by  division  1  is  Indicated  by  the  last 
paragraph  of  tiie  opinion,  as  follows:  "We 
hold  that,  under  the  fourth  clause  of  the  will 
of  Michael  J.  Gannon,  such  an  estate  in  the 
land  in  suit  was  devised  to  Michael  J.  Gan- 
non, Jr.,  and  Joseph  El.  Gannon  as  would 
undio'  the  common  law  and  the  statute  de 
donis  have  been  an  estate  tall  to  them  and 
the  heirs  of  their  bodies,  which  by  force  of 
our  statute,  section  4682  (Rev.  St.  1889), 
became  a  life  estate  in  the  two  sons,  Michael 
J.,  Jr.,  and  Joseph  B.,  with  the  remainder  in 
fte  to  their  clilldren,  the  plalntUfs  in  this 


Said  fourth  clause  of  the  Gannon  will  (as 
a  main  issue)  was  t>efore  this  court  for  con- 
struction in  another  case,  Gannon  et  aL  v. 
Albright,  183  Mo.  238,  81  8.  W.  1162,  67  L.  E. 
A.  97,  105  Am.  St  R^.  471^  That  case  was 
tried,  nisi,  t>efore  a  different  judge  than  pre- 
sided in  the  Pauk  Case,  who  arrived  at  a  dif- 
ferent conclusion,  and  the  case  came  here  on 
defoidant's  appeal.  The  Albright  Case,  as- 
signed to  division  2,  briefed,  argued,  and  sub- 
mitted there,  was  finally  transferred  to  court 
In  banc.  The  conclusion  reached  in  banc  Is 
Indicated  by  the  last  paragraph  of  the  opinion 
(188  Mo.,  loc.  dt  264,  81  8.  W.  1162,  67  L.  R. 
A.  97,  105  Am.  St  Rep.  471)  as  follows:  "To 
mm  up,  then,  we  hold  that  the  will  of  Mi- 
chael Gannon  does  not  create  an  estate  tall 
by  express  words;  that  there  Is  no  express 
BmltatioD  therein  to  'the  heirs  of  the  body' 
or  to  the  issue  of  the  two  sons,  Michael  and 
JoB^b ;  that  It  does  not  create  an  estate  tail 
by  Implication,  because  both  by  the  language 
of  the  will  and  especially  by  the  positive  com- 
mand of  the  statute  of  1846"  (Rev.  St  1899 
t  4503)  "the  words  'die  without  issue'  mean 
dying  without  issue  living  at  the  death  of 
said  Michael  and  Joseph,  and,  therefore, 
mean  a  definite  failure  of  issue,  and  hence  no 
fee  tall  can  be  Implied  from  their  use,  and,  fin- 
ally, that  by  the  said  fourth  clause  of  the  will 
the  said  two  sons  took  a  fee  simple  subject 
to  be  defeated  upon  their  dying  without  is- 
sne  living  at  their  death,  and  as  both  died, 
leaving  children,  the  plaintiffs  herein,  the 
omtlngency  upon  which  their  fee  simple  was 
to  be  defeated  never  hajKtened  and  never  can 


happen,  and  their  estate  In  fee  became  ab- 
solute, and  their  warranty  deeds  conveyed  t» 
defendants'  grantors  the  fee  simple  title.  A 
different  conclusion  was  reached  in  the  con- 
struction of  this  same  clause  In  the  will  of 
Michael  J.  Gannon  by  division  1  of  this  court 
in  Edward  Gannon  et  al.  v.  Gustave  Pauk 
et  al.  (at  the  October  term  of  this  court) 
163  Ma  265,  83  S.  W.  453,  but  upon  recon- 
sideration of  the  said  clause  In  this  case  by 
the  court  in  banc,  we  are  not  satisfied  with 
the  opinion  of  division  1  construing  said 
clause,  and  must  decline  to  accept  it  as  the 
proper  construction  of  this  will,  and  the  judg- 
ment of  the  circuit  court  must  be,  and  is,  re- 
versed." Such  was  the  end  of  Gannon  v.  Al- 
bright 

The  opinion  In  the  Pauk  Case  was  appar- 
ently handed  down  in  division  1  July  1,  1904; 
that  in  the  Albright  Case  was  apparently 
handed  down  June  22,  1904 — so  read  the  re- 
ported cases  Inadvertently.  In  the  Pauk 
Case  the  four  judges  of  division  1  agreed 
to  a  certain  construction  of  clause  4  of  the 
will.  In  the  Albright  Case  tn  banc  four 
Judges  of  the  seven  agreed  to  a  different,  1. 
e.,  a  contrary,  construction  of  clause  4.  It 
will  thus  be  seen  that  on  the  face  of  the 
printed  report  It  would  look  as  if  the  opinion 
of  division  1  was  handed  down  after  the 
opinion  of  the  court  in  banc,  and,  hence,  as 
the  divisional  oplnlcm  concludes  with  the 
words  "all  concur,"  it  would  seem  on  the 
face  of  things  that  a  majority  (1  a  four)  of 
the  judges  comprising  this  court  had  repudi- 
ated the  opinion  in  banc.  Because  of  this 
apparent  solecism,  as  well  as  because  of  car- 
tain  contentions  made  on  the  present  appeal 
it  is  not  amiss  to  state  more  fully  the  facts 
spread  on  our  records,  as  follows:  Gannmi 
V.  Pauk  was  argued  and  submitted  in  divi- 
sion 1  January  6,  1904.  On  March  17,  1904, 
an  opinion  was  handed  down  reversing  and 
remanding  the  case,  to  which  opinion  all  the 
judges  of  division  1  agreed.  On  March  25tb 
a  motion  to  transfer  to  court  In  banc  was 
filed.  On  May  2Bth  that  motion  was  overrul- 
ed. So  that  It  will  l>e  seen  that  in  point  of 
fact  Gannon  v.  Pauk  was  disposed  of  before 
the  opinion  In  Gannon  v.  Albright  was  hand- 
ed down  in  banc.  When  Gannon  v.  Albright 
was  in  banc  for  consultation,  one  of  the 
judges  of  division  1  reconsidered  his  divisional 
view,  and  that  reconsideration  was  evidenced 
by  his  agreeing  to  the  banc  opinion.  There- 
fore, when  some  days  later,  according  to  the 
printed  volume,  the  divisional  opinion  was 
banded  down  In  which  "all  concur,"  the  "all 
concur"  must  be  held  to  hark  badt  to  the  time 
when  the  opinion  was  actually  handed  down 
in  division,  to  wit,  March  17,  1904.  So  mudi 
to  clear  away  obscurities,  and  set  the  record 
right  Instructions  were  offered  and  glrea 
ou  both  sides.  Defendants  tendered  Instruc- 
tions construing  clause  4  of  the  will  in  ac- 
cordance with  Its  Interpretation  by  this  court 
in  banc  in  the  Albright  Case.  These  were 
refused,  and  defendants  excepted. 
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On  this  record  .the  Issnes  presented  here 
are  neatly  fornuilated  by  defendants'  attor- 
neys, thus:  "The  question  presented  for  de- 
termination la:  What  estate  did  the  two  sons 
of  the  testator  have  in  this  land,  under  the 
clause  of  the  will  Just  quoted?"  (the  fourth 
clause.)  "Plaintiffs  stand  upon  the  i»«po8l- 
tion  that  an  estate  tall  at  common  law  was  cre- 
ated by  this  paragraph  of  the  will,  which, 
under  the  Statutes  of  this  state,  was  cat 
down  to  a  life  estate  In  Michael  J.  Gannon 
and  Joseph  E.  Gannon,  with  remainder  In 
fee  to  their  children;  that  Michael  J.  and 
Joseph  E.  could  convey  nothing  but  their  life 
estate  by  their  deed,  and  that  plaintiffs,  their 
children,  take,  as  purchasers,  under  the  will. 
The  defendants,  upon  the  oUier  hand,  main- 
tain that  the  will  conferred  the  title  in  fee 
to  said  land  upon  Midbael  J.  Gannon,  Jr.,  and 
Joseph  B.  Gannon,  and  that  the  subsequent 
limitations  and  conditions  are  void,  or,  at 
least,  that  It  Tested  In  them  a  fee  determin- 
able as  to  each  upon  his  dying  without  issue 
living  at  his  death,  and,  as  both  died  leaving 
BurvlTing  children,  the  contingency  upon 
which  the  fee  was  to  be  determined  never 
occurred." 

But,  we  think  there  Is  another  question 
here,  vis.:  Conceding,  arguendo,  that  his  sons 
took  a  life  estate,  did  Michael  Gannon,  Sr., 
donate  to  said  sons  power  to  dispose  of  the 
fee?  The  statutory  rule  for  construing  wills 
Is  as  follows  (Rev.  St  1899,  t  4650):  "All 
courts  and  others  concerned  In  the  ezecDtlon 
of  last  wills  shall  have  due  regard  to  the  di- 
rections of  the  will,  and  the  true  intent  and 
meaning  of  the  testator.  In  all  matters  before 
them."  The  foregoing  statutory  rule  is  but 
a  legislative  declaration  of  a  rule  of  construc- 
tion long  recognized  by  this  court,  and  be- 
lieved to  be  universally  applied. 

In  Grace  v.  Perry  (not  yet  officially  reports 
ed)  (Mo.  Sup.)  85  &  W.  876,  the  doctrine  of 
that  rule  la  thus  formulated  by  Brace,  C.  J.: 
"The  controlling  rule,  in  construing  wills  in 
this  state,  to  which  all  technical  rules  of  con- 
struction must  give  way,  is  to  give  effect  to 
the  true  intent  and  meaning  of  the  testator 
as  the  same  may  be  gathered  from  the  whole 
instrument.  If  not  violative  of  some  establish- 
ed rule  of  law:  and  In  arriving  at  that  inr 
tentlon  the  relation  of  the  testator  to  the 
benefldarles  named  in  the  will  and  the  dr- 
comstances  surrounding  him  at  the  time  of 
its  execution  are  to  be  taken  into  considera- 
tion, and  the  will  read  as  near  as  may  be 
from  his  standpoint,  giving  effect,  if  possible, 
to  every  clause  and  portion  of  it,  and  to  this 
end,  if  need  be,  w<Hrds  may  be  supplied  and 
omitted,  and  sentences  transposed.  Rev.  St. 
1899,  {  4660;  Brooks  v.  Brooks,  187  Mo.  476, 
86  S.  W.  158;  Dozier  v.  Dozler,  183  Mo.  137, 
81  S.  W.  890;  Melners  v.  Melners,  179  Mo. 
614,  78  S.  W.  796;  Simmons  v.  Cabanne,  177 
Mo.  336^  76  S.  W.  618;  Underwood  v.  C^are, 
176  Mo.  1,  76  S.  W.  461;  Cross  v.  Hoch,  149 
Mb.  326.  60  S.  W.  786,  and  cases  therein 
dted." 


Guiding  our  feet  by  tlie  light  hung  out  in 
said  cardinal  rule  of  construction,  the  touch- 
stone we  must  seek  and  apply  is  the  true  in- 
tent of  Michael  J.  Gannon.  That  Intent  may 
be  got  at  in  various  ways.  One  persuasive 
way  would  be  to  put  our  feet  In  his  shoes, 
and  look  at  the  situation  throng  his  eyea. 
However,  in  the  case  at  bar,  his  shoes  and 
eyes  are  not  here;  that  is,  we  have  not  be- 
fore us  a  situation  and  environment  develop- 
ed by*  oral  testimony  in  tme  perspective 
and  with  proper  life  and  color,  as  they  must 
.have  been  known  to  testator.  We  know 
nothing,  for  Instance,  of  the  testamentary 
disposition  of  Michael  J.  Gannon  toward  any 
of  his  devisees  except  as  gleaned  from  the 
cold  reading  of  his  will.  The  ages  of  his 
children  are  not  set  forth,  except  that  some 
of  them  evidently  were  minors.  TTieir  busi- 
ness capacity,  their  needs,  his  plans  for  them, 
their  deserts,  the  state  of  his  fatherly  fed- 
Ings  towards  them,  .respectively,  and  his  whole 
family  environment  are  wanting.  The  will, 
therefore,  cannot  be  construed  in  the  light 
of  such  environment,  but  must  only  be  con- 
strued by  attending  to  the  terms  of  the  form- 
al writing  Itself.  Attending  thereto,  the  mat- 
ter may  be  judicially  looked  at  from  sev- 
eral standpoints;  ond  the  first  allowable 
standpoint  may  be :  Did  testator  Intend  that 
power  of  alienating  the  fee  In  the  land 
should  be  donated  to  Michael  J.  Gannon,  Jr., 
and  Joseph  E.  Gannon?  If  such  power  of 
alienation  be  donated  by  the  will,  either  ^- 
pressly  or  by  inevitable  Implication,  then  this 
case  must  be  determined  in  favor  of  defend- 
ants; because  it  is  submitted  to  ns  on  the 
theory  that  the  two  devisees  named  trans- 
ferred the  real  estate  by  conveyances  in 
proper  form  and  that  the  same  has  been  con- 
veyed by  mesne  conveyances  to  defendant 
Pauk. 

There  is  a  "windy" — that  is,  a  cold — side 
of  the  law,  now  as  formerly  (Twelfth  Night, 
act  III,  scene  4),  and  the  law  turns  a  cold 
face  (a  windy  side)  to  perpetuities,  and  the 
tj'ing  up  of  landed  properties  by  entailment. 
Rev.  St  1899,  ft  4692,  4593,  4646,  4646.  By 
the  same  token,  the  law  k>ok8  gracloosly 
upon  the  power  of  alienation;  so  that,  a  pov- 
er  of  full  alienation  of  the  fee  In  the  first  tak- 
er under  a  will,  even  If  he  take  and  hold  as 
life  tenant  only,  when  fully  executed  cuts  off 
a  limitation  over  to  a  remainderman  or  ex- 
ecutory devisee.  Tbus,  in  the  Grace  Case, 
supra,  the  will  there  under  construction 
reads  as  follows:  "All  the  residue  of  my 
estate,  personal  and  mixed,  I  give  and  devise 
equally  to  my  children,  James  S.  Dou^erty 
and  Augusta  Lucy  Dougherty,  during  their 
natural  lives,  respectively,  with  remainder  to 
their  heirs  or  his  or  her  heirs  of  their  body,  but 
with  full  power  and  authority  to  each  of  my 
said  children  after  their  majority  to  dispose 
of  the  absolute  estate  in  fee  simple  title,  and 
on  the  death  of  either  the  survivor  to  in- 
herit But,  should  both  my  children  die 
without  Issue  of  their  body,  then,  and  in  that 
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event,  1117  gnmdneptaew,  Charles  F.  Loker, 
■haU  Inherit  all  my  property."  It  will  be 
seen  that  the  deyise  to  James  S.  and  Angnsta 
Lucy  Dougherty  was  that  of  a  life  estate 
with  a  limitation  over.  It  will  be  seen  that 
the  power  of  alienating  the  fee  was  given  to 
them  when  they  reached  their  majority; 
and  w»  held  In  that  case  that  the  power  of 
alienating  the  fee  shonld  not  perish  by  con- 
Btraction,  and  tliat  when  executed,  as  it 
was,  it  carried  the  fee,  and  cut  off  the  re- 
maindo-.  That  holding  was  sustained  by  a 
wealtii  of  dted  cases — among  others.  Rub- 
sell  T.  Eobanks,  M  Mo.  82;  Harbison  t. 
JameB,  90  Mo.  411,  2  S.  W.  292;  Lewis  v. 
Pitman,  101  Mo.  281,  14  8.  W.  62;  Or^et 
v.  WUlman.  114  Mo.  106,  21  S.  W.  459;  Evans 
V.  Folks,  135  Mo.  397,  37  S.  W.  120;  Under- 
wood T.  Cave,  176  Mo.  1,  76  S.  W.  451;  St 
Lonis  I..  &  B.  Ass'n  v.  Fneller,  182  Mo. 
93,  81  S.  W.  414.  So  that.  If  it  be  conceded, 
as  argned  by  plaintiffs,  that  the  clear  inten- 
tion of  testator  was  that  his  sons  took  a  life 
estate,  yet,  if  it  be  further  determined  that 
the  proper  construction  of  his  will  was  that 
they  had,  to  such  life  estate,  the  added  power 
of  disposing  of  the  fee,  then.  In  that  event, 
the  plalntlfEs  have  no  standing  here. 

In  looking  at  the  will  from  this  point  of 
view  it  will  not  do  to  assume  that  a  power 
of  klienatlng  the  fee  is  Implied  by  the  first 
paragraph  of  clause  4  of  the  will  by  the 
mere  use  of  words  assumed  to  grant  a  fee 
simple  title  to  Joseph  B.  and  Michael  J. 
Gannon,  Jr.  Snch  assumption  would  be  to 
beg  the  qnestion,  to  proceed  in  a  circle;  for, 
plaintiffs  contend  that  the  first  paragraph 
of  that  claose  of  the  will  must  be  read  and 
Interpreted  with  the  last  paragraph,  and, 
■0  read,  the  devise  Is  cut  down  to  a  life 
estate;  while  defendants  contend  that  a  fee 
■hnple  estate  was  devised  by  the  first  para- 
graph,  and  that  such  estate  cannot  be  cat 
down  by  the  use  of  ambiguous  words  follow- 
ing, of  Inferential  intent  But  we  have  noth- 
ing to  do  with  these  refined  contentions  at 
tbiB  time.  Our  purpose  for  the  present  is  to 
see  if  there  can  be  gleaned  from  the  will  a 
clear  parpose  in  testator's  mind  to  donate 
a  poww  of  alienation  to  bis  two  sons.  Keep- 
ing this  end  steadily  in  view  for  the  nonce^ 
what  does  the  will  say  about  the  power  of 
alienation? 

The  first  place  that  power  Is  referred  to  Is 
in  the  use  of  the  word  "assigns"  in  the  first 
paragraph  of  clause  4.  The  devise  is  of  "my 
farm"  to  "my  two  sons  *  *  •  and  unto 
their  •  •  •  assigns  forever."  Assigns 
means  "those  to  whom  property  shall  have 
been  transferred."  (Black's  Law  Diet  tit 
"Assigns.")  If  we  give  effect  as  near  as  may 
be  to  every  word  of  this  will,  we  must  as- 
rign  some  ofilce  to  "assigns."  Between  man 
and  man  the  only  office  that  can  be  assigned 
to  that  word  is  that  testator  contemplated 
that  the  devised  land  might  be  transferred 
to  another,  and  testator  granted  his  acqnles- 
oeoce  In,  and  perpetual   benediction  upon. 


that  transfer — giving  assurances  of  title  "for- 
ever." The  language  used  bears  the  further 
construction  that  not  only  did  the  testator 
contemplate  the  land  might  be  sold,  but  he 
contemplated  it  might  be  sold  by  his  said 
two  sons ;  and  this  is  implied  by  the  phrase, 
"their    •    •    •    assigns  forever." 

The  next  place  the  power  of  alienation  Is 
referred  to  In  this  will  Is  in  the  second  para- 
graph of  the  same  clause.  It  seems  that  at 
least  one  of  hia  said  two  sons  was  a  minor. 
The  language  used  might  well  Import  both 
were  minors.  The  ages  of  plaintiffs  their 
children  agreed  on  below,  would  Indicate 
that  neither  devisee  was  married  at  the  date 
of  the  win.  Be  that  as  It  may,  the  opening 
part  of  the  second  paragraph  of  clause  4 
carries  the  meaning  that  testator  was 
conscious  of  the  presence  In  his  mind  of  a 
formed  testamentary  intention  to  give  bis 
sons  the  power  of  selling  the  farm,  and  was 
conscious  of  the  fact  that  he  bad  so  wrlttoi 
It  down  In  the  first  paragraph.  But  It  oc- 
curred to  him  that  use  of  the  power  of  aliena- 
tion ought  to  be  postponed  for  a  season,  and 
so  he  wrote  down  as  follows :  *lt  Is  my  will 
that  the  same"  (that  Is,  not  a  life  estate,  or 
a  term,  but  the  land  Itself,  the  very  thing  he 
had  devised)  "shall  not  be  sold,  at  least  not 
before  the  younger  of  the  two;  that  Is, 
Joseph  E.  Gannon,  becomes  of  lawful  age." 
That  Is,  that  the  elder  could  not  sell  until  the 
younger  attained  his  majority.  It  will  be 
observed  that  the  language  of  the  will  under 
exposition  Is  not  directly  and  point  blank 
that  the  land  may  be  sold  when  the  youngest 
son  becomes  of  age.  The  language  Is  that  it 
shall  not  be  sold  until  then.  Attending,  now, 
to  the  pole  star  of  construction,  to  wit,  the 
Intent  of  the  testator,  the  Inquiry  is:  What 
did  testator  mean  by  that  language?  This 
clause  of  the  will,  In  a  plain  everyday  sense, 
is  the  solemn  talk  of  a  father  to  bis  sons, 
a  talk  having  death  In  his  mind's  eye  and 
should  be  so  treated.  Doubtless,  many  a 
time  and  oft  this  father  had  told  these  sons 
they  could  not  do  a  certain  thing  until  a 
given  time;  and  In  every  such  Instance, 
doubtless,  the  sons  construed  the  prohibition, 
and  rightly,  too,  to  mean  that  when  the  ap- 
pointed time  came  around  they  were  given 
power  to  act  Such  is  by  no  means  a  strain- 
ed construction;  for,  If  A.  gives  his  son,  B., 
a  horse,  for  example,  and  tells  B.  as  a  con- 
dition tliat  he  shall  not  sell  the  horse  nntll 
he  (the  son)  becomes  of  age,  does  not  that 
mean  between  man  and  man  that  B.  may  sell 
when  he  does  become  of  age?  We  think  so, 
and  we  think  the  law  puts  that  construc- 
tion upon  it  Thus,  If  John  Doe  pleads  that 
Richard  Roe  did  not  have  power  of  aliena- 
tion until  he  became  of  age,  that  pleading 
Is  construed  to  mean  that  said  Roe  bad  such 
power  of  alienation  when  be  became  of  age; 
and  this  is  so  under  the  familiar  doctrine  of 
a  negative  pregnant;  that  is,  a  negative  im- 
plying (or  pregnant  with)   an  affirmative. 

Furthermore,  testator  was  not  yet  done 
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with  the  power  of  alienation.  It  was  a  BUb- 
]ect  that  seemed  to  be  uppermost  In,  and 
weigh  heavily  upon,  bis  mind.  Accordingly, 
he  sayi  In  the  eighth  clause  of  his  will:  "It 
is  my  will  that  none  of  my  real  estate  here- 
in devised  be  sold  until  the  youngest  In  each 
bequest  and  devise  respectively  becomes  of 
lawful  age,  and  that  until  such  time  or  times 
my  executrix,  In  such  capacity,  shall  lease 
the  same  to  the  best  advantage,"  etc.  Here, 
then,  the  power  of  selling  the  devised  farm 
is  recurred  to  three  distinct  times,  and  ap- 
parently testator  was  conscious  he  had  grant- 
ed it,  because  he  proceeds  at  once  to  hedge 
It  about  limitations.  To  my  mind,  this  Itera- 
tion and  reiteration  indicate  no  Infirmity  of 
purpose,  but,  to  the  contrary,  Indicate  anxie- 
ty and  caution,  and  go  deeper  than  that  and 
certify  that  testator  intended  to  grant  the 
power  of  alienation,  knew  he  had  granted 
the  power,  and  had  followed  the  donation  of 
power  by  doing  the  best  he  could  to  protect 
the  donees,  his  young  sons,  from  an  Imma- 
ture and  premature  use  of  the  power.  la 
giving  effect  to  the  intent  of  testator:  How 
can  this  power  of  alienation  be  read  out  of 
bis  will  without  mutilating  the  wUI  itself? 
It  is  suggested  that  the  power  of  alienation 
exists,  but,  in  this  instance,  means  that  the 
devisees  named  may  transfer  their  life  es- 
tate only.  The  trouble  with  this  suggestion 
Is  that  testator,  himself,  says  not  one  word 
about  a  life  estate.  A  life  estate  in  plalntifts' 
ancestors,  if  one  was  devised  to  them,  is  the 
creature  of  Judicial  Interpretation — the  child 
of  Judicial  procreation,  a  product  of  the 
subtieties  and  refinements  of  the  law  of  ten- 
ures, and  the  strict  application  of  highly  tech- 
nical principles  of  construction— of  all  which, 
so  far  as  this  record  shows,  testator  was  in 
profound  and  (maybe)  blissful  ignorance.  If 
we  go  to  his  own  words,  for  a  key  to  his 
Intendments,  we  find  he  says  in  the  fourth 
clause  of  his  will  that  he  devises  "my  farm." 
Not  only  so,  but  be  devises  it  to  "my  two 
sons  •  •  •  and  unto  their  *  •  •  a»- 
signs  forever."  In  the  second  paragraph  of 
the  same  clause  he  says,  "the  same  shall  not 
be  sold  •  •  •  before  the  younger  of  the 
two  *  *  •  becomes  of  lawful  age."  And 
In  the  eighth  clause  he  says,  "that  none  of 
my  real  estate  herein  devised  be  sold  until," 
etc  In  each  and  every  instance  the  refer- 
ence Is  to  the  "farm,"  to  the  "same,"  to  the 
"real  estate,"  and  no  word  is  used  to  indicate 
that  testator  had  in  mind  anything  less  than 
the  fee  itself.  But,  conceding  for  the  pui^ 
poses  of  the  argument,  that  by  implication 
and  necessary  Inference,  looking  at  the  will 
from  its  four  comers,  the  sons  take  a  life  es- 
tate only,  yet,  as  we  have  seen,  the  power  of 
alienating  the  fee  may  be  granted  to  a  life 
tenant,  and  thus  cut  off  the  remainderman; 
and,  in  my  opinion,  the  will  of  Michael  J. 
Gannon  (without  any  Judicial  Caesarian  oper- 
ation) may  and  must  be  delivered  of  a  full, 
plain  donation  of  a  power  to  the  two  sons  to 
alienate  the  fee.    It  follows  that  the  power 


having  beea  executed,  plaintiffs,  who  tooic 
as  remaindermen.  If  at  all,  are  not  entitled 
to  recover.  Orace  ▼.  Perry,  (nipra,  and  cases 
cited. 

2.  But  If  it  be  conceded  that  the  condusioii 
reached  in  paragraph  1  of  this  opinl(»  Is  too 
narrow,  in  that  in  getting  at  the  Intent  of  the 
testator  we  have  singled  out  and  laid  too 
great  a  stress  upon  the  power  of  alienation, 
and  have  reached  the  conclusion  that  powor 
to  alienate  the  fee  existed  by  not  bearing  con- 
stanUy  in  mind  other  provisions  of  the  will, 
still,  we  think,  under  other  principles  of  con- 
struction, plaintiffs  are  not  entitled  to  re- 
cover the  land  conveyed  away  by  their  an- 
cestors.   And  this  Is  so  because: 

By  section  4592.  Eev.  St  1899,  it  is  provid- 
ed as  follows:  "In  cases  where,  by  the  com- 
mon law  or  statute  law  of  England,  any  per- 
son might  become  seised  in  fee  tall  of  any 
lands,  by  virtue  of  any  devise,  gift,  grant,  or 
other  conveyance,  or  by  any  other  means 
whatever,  such  person,  instead  of  being  seis- 
ed thereof  in  fee  tail,  shall  be  deemed  and  ad- 
Judged  to  be,  and  shall  become,  seised  there- 
of for  his  natural  life  only,  and  the  remain- 
der shall  pass  In  fee  simple  absolute  to  the 
person  to  whom  the  estate  tall  would,  on  the 
death  of  the  first  grantee,  devisee  or  donee 
in  tail,  first  pass  according  to  the  course  of 
the  common  law,  by  virtue  of  such  devise, 
gift,  grant  or  conveyance." 

Section  4693  reads  as  follows:  "Where  a 
remainder  in  lands  or  tenements,  goods  or 
chattels,  shall  be  limited,  by  deed  or  other- 
wise, to  take  effect  on  the  death  of  any  per- 
son without  heirs,  or  heirs  of  his  body,  or 
without  Issue,  or  on  failure  of  issue,  the 
words  'heirs'  or  'issue'  shall  be  construed  to 
mean  heirs  or  issue  living  at  the  death  of  the 
person  named  as  ancestor." 

Section  4B84  reads  as  follows:  "Whwe  a 
remainder  shall  be  limited  to  the  heh^  or 
heirs  of  the  body,  of  a  person  to  whom  a  life 
estate  in  the  same  premises  shall  be  given, 
the  person  who,  on  the  termtoation  of  the 
life  estate,  shall  be  the  heir  or  heirs  of  the 
body  of  such  tenant  for  life  shall  be  entitied 
to  take  as  purchasers  in  fee  simple,  by  virtue 
of  the  remainder  so  limited  In  them." 

The  foregoing  sections  appear  in  chapter 
62,  treating  of  uses  and  trusts.  In  the  chap- 
ter on  wills,  certain  cognate  sections  appear, 
thus: 

Section  4645,  which  provides  that  "if  any 
person,  by  last  will,  devise  any  real  estate  to 
any  person,  for  the  term  of  such  person's  life, 
and  after  his  or  her  death,  to  his  or  her  chil- 
dren or  heirs  or  right  heirs  In  fee,  such  devise 
shall  vest  an  estate  for  life  only  In  such  dev- 
isee, and  remainder  in  fee  simple  in  such 
children." 

And  section  4646,  which  provides  tiiat  "In 
all  devises  of  lands  or  other  estate  in  this 
state,  in  which  the  words  'heirs  and  assigns', 
or  'heirs  and  assigns  forever,'  are  omitted, 
and  no  expressions  are  contained  in  such  will 
whereby  it  shall  appear  that  such  devise  was 
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intended  to  convey  an  estate  toe  life  only, 
and  no  farther  devise  be  made  of  the  devis- 
ed premises,  to  take  effect  after  the  death  of 
the  devisee  to  whom  the  same  shall  be  given. 
It  shall  be  nnderstood  to  be  the  Inteutlon  of 
the  testator  thereby  to  devise  an  absolute 
estate  In  the  same,  and  shall  convey  an  estate 
In  fee  simple  to  the  devisee,  for  all  such  de- 
vised premises." 

The  case  on  this  appeal  proceeds  substan- 
tially on  the  theory  on  both  sides  that  sec- 
tion 4602,  under  the  statute  of  uses,  and  sec- 
tion 4645,  under  the  statute  of  wills,  do  not 
apply  In  the  sense  that  the  will  by  express 
words  creates  a  fee  tail  estate.  The  fee  tall 
estate  relied  upon  by  plaintiffs  is  created 
they  argue,  by  necessary  implication  under 
the  other  provisions  cited,  supra,  and  from 
the  proper  construction  of  all  the  words 
used  in  the  fburth  clause  of  the  will.  Now, 
in  creating  a  fee  tail  estate  by  Implication 
and  inference  it  would  seem  the  Implication 
should  be  a  necessary  implication,  free  from 
uncertainty,  and  the  Inferepce  should  be  an 
Inexorable  one.  And  this  Is  so  fbr  two  rea- 
sons, via.: 

In  the  first  place,  the  first  paragraph  of 
the  fourth  clause  of  the  will,  standing  on 
Its  own  feet,  alone.  Is  a  clear  devise  of  a 
fee  simple  estate  In  the  land  to  plaintUCs' 
ancestors;  and  it  is  settled  law  that  if  a  fee 
simple  estate  be  devised  In  the  first  instance. 
It  cannot  be  cat  down  to  a  less  estate  by  the 
use  of  ambiguous  words,  Inferential  in  their 
taitent,  following.  Yocum  v.  Slier,  160  Mo., 
loc.  dt  28»,  61  S.  W.  208  et  seg.,  and  cases 
dted.  In  Uie  second  place,  since  an  estate 
in  fee  tall  when  brought  Into  existence  by  a 
will  or  deed  Is  Instantly  struck  down  by 
the  law  and  another  substituted  for  It  (Far- 
rar  v.  Christy's  Adm'rs,  24  Mo.,  loc.  clt  468- 
t).  It  would  seem  that  courts  should  proceed 
wl-Qi  great  caution  and  hesitancy  In  creating 
a  fee  tall  estate  by  implication,  and  would 
not  do  so  at  all,  unless  coerced  thereto  by 
-unambiguous  words  creating  a  necessary  In- 
ference to  that  effect;  for  why  create  a  fee 
tall  estate  (unless  by  necessary  implication) 
Mily  to  have  it  destroyed  by  statute?  why 
Is  that  b^:un  for,  which  so  soon  Is  done 
ftnr?  To  be  overastute  and  overeager  to 
create  such  an  estate  by  Implication  only  to 
strike  it  down  and  substitute  another  would 
be  to  Imitate  the  doubtful  wisdom  of  those 
droll  physicians  who  are  said,  by  legend,  to 
throw  their  patients  Into  a  certain  form  of 
falling  sickness  in  order  to  effectuate  a  cure 
of  the  improvised  malady.  Assuming  that 
a  fee  tall  estate  can  only  be  created  either 
by  express  words  (absent  here)  or  by  un- 
ambiguous words  certain  to  a  necessary  in- 
tent, where  there  has  been  a  clear  devise  of 
a  fee  simple  estate  in  the  first  instance,  the 
question  is:  Was  a  fee  tall  estate  created 
by  Mlcliael  J.  Gannon's  will  by  Implication^ 
That  question  has  been  fully  discussed  on 
boBi  sides  by  veteran  counsel  In  briefs  most 
admirable  in  matter  and  style,  showing  keen 


research  and  ripe  learning  in  the  law  of 
tenures.  The  same  question  was  under  ex- 
position In  this  court  in  Gannon  v.  Albright, 
supra.  In  banc,  and  in  the  case  at  bar  in 
division  1.  In  the  pronouncements  of  this 
court  delivered  in  those  cases,  the  statutes 
we  have  cited  were  analyzed,  coustrued,  and 
applied;  the  language  of  the  fourth  clause 
of  the  will  was  subject  to  a  close  gloss;  and 
the  mere  divergence  of  opinion  between  the 
court  in  banc  and  division  1  does  not  call 
for  a  full  reconsideration  of  the  contentions 
deemed  vital,  then  and  now.  To  the  con- 
trary, it  would  seem  that  nothing  new  could 
be  said  on  either  side;  and,  considering  the 
matter  and  sustained  arg^umentattoa  of 
those  two  opinions,  it  would  be  unpardonable 
vanity  in  the  writer  to  undertake  to  "carry 
coals  to  Newcastle"' to  assume  be  could  add 
anything  by  way  of  light  or  learning;  for 
my  learned  Brothers  have  gone  to  the  root 
of  the  thing  and  have  levied  tribute  freely 
on  the  Year  Books  In  a  patient  exploration 
of  the  ultimate  and  ancient  sources  of  the 
common  law.  If  the  writer  had  snch  vanity, 
to  give  rein  to  it  would  be  but  to  breed 
obscurity  in  the  law  In  an  idle  effort  to  over- 
load the  case  with  riches  of  citation  and  ex- 
position— to  create  darkness  through  "ex- 
cess of  light,"  maybe.  Let  it  suflice  to  say 
that  whatever  disposition  or  ability  in  re- 
search the  writer  possesses  has  been  diligent- 
ly used  to  get  at  the  justice  and  the  law 
of  the  case.  And  since  the  opinions  In  Gan- 
non V.  Albright  and  In  Gannon  v.  Pauk,  here- 
tofore spread  on  our  printed  record,  will 
bave  to  be  read  with  this  opinion.  It  will  be 
sufiSclent  to  say  that  the  conclusion  I  have 
come  to  is  that  there  was  no  estate  tail 
created  by  necessary  implication,  that  there 
was  a  fee  simple  estate  devised  by  clause  4 
of  the  will  to  the  ancestors  of  plaintiffs, 
and  that  there  was  a  contingency  upon  the 
happening  of  which  that  fee  simple  estate 
might  be  defeated,  to  wit,  the  contingency 
of  those  ancestors  dying  without  leaving 
children;  but  that  contingency  can  never 
happen — It  Is  dead  and  out  of  the  case,  be- 
cause children  were  bom  to  both,  and  both 
died  leaving  children.  This  view  was  the 
construction  placed  upon  that  clause  of  the 
will  by  this  court  In  banc  In  Gannon  v.  Al- 
bright, and.  It  seems  to  me,  rightly  so. 

Gannon  v.  Albright  was  controlled  by  To- 
cum  V.  Biler,  160  Mo.  281,  61  S.  W.  208.  The 
will  construed  In  the  Yocum  Case  has  been 
before  the  federal  Circuit  Court.  Yocum  v. 
Parker  (a  0.)  130  Fed.  722.  The  same  will 
was  again  before  the  Circuit  Court  of  Ap- 
peals, of  the  Eighth  Circuit,  in  Yocum  r. 
Parker,  134  Fed.  205,  67  O.  C.  A.  227  In 
1904.  In  both  these  cases  the  conclusion  was 
the  same  as  that  of  tbia  court  in  Yocum  v. 
Slier,  160  Mo.  281,  61  S.  W.  208.  It  Is  true, 
these  federal  opinions  might  bave  proceeded 
on  the  theory  the  federal  courts  would  defer 
to  state  courts  somewhat  In  the  construction 
of  their  own  statutes.    But  in  this  Instance 
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that  rule  was  not  InTOked.  PhUlps,  J^  on 
the  Circuit,  and  Hook,  J^  in  the  Circuit 
Court  of  Appeals,  speaking  also  for  Sanborn 
and  Thayer,  Circuit  Judges,  construed  the 
Tecum  will  and  our  Statutes,  supra,  on  gen- 
eral principles  ot  law,  and  reached  the  con- 
clusion hereinbefore  stated.  The  doctrine 
of  the  Tocnm  Case  has  become  a  rule  of 
property,  and  should  be  adhered  to;  and 
that  conclusion  necessitates  the  reversal  of 
this  case.  The  learned  circuit  Judge  did 
right  in  following  the  mandate  of  division 
1.  It  was  for  this  court  to  correct  its  own 
ambiguitleB,  do  away  with  its  confusion  of 
tongues,  and  speak  with  one  voice,  and  tbat 
an  authoritative  one. 

The  judgment  is,  therefore,  reversed,  and 
the  cause  remanded  with  directions  to  the 
circuit  court  to  enter  Judgment  for  the  de- 
fendants. 

BURQESS  and  FOX,  JJ.,  concur.  GANTT, 
J.,  concurs  in  second  paragraph,  and  ex- 
presses no  opinion  on  the  first;  BRACE,  C. 
J.,  and  VALLIANT,  J.,  dissent  GRAVES, 
J.,  not  having  been  on  the  bench  when  the 
case  was  submitted,  takes  no  part. 


GUINAN  V.  DONNELL  et  al. 
(Supreme  Court  of  Missonrl.    Dec.  18,  1906.) 

1.  Appeai^— DisposmoN  of  Causb— Bquitt. 

On  appeal  In  an  equity  cage,  where  error  is 
apparent  on  the  record  proper,  the  Supreme 
Court  will  modify  the  jnogment  or  decree,  or 
reverse  and  remand  it  with  directions,  or  will 
render  such  judgment  as  the  facts  require. 

SEjd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  8,  Appeal  and  Error,  H  4411,  4420,  45(», 
4581.] 

2.  Sahx— Reoobd— Mattkbs    Pbkbkiitkd   iob 
Rbvixw. 

On  appeal  In  an  equltv  case,  the  Supreme 
Court  will  review  nothing  inrther  than  the  rec- 
ord proper,  where  the  whole  of  the  evidence  ia 
not  brou{i;ht  up. 

TEd.  Note.— For  cases  in  point  see  Cent  IMg. 
vol.  3,  Appeal  and  Error,  {{  2437,  2867,  2868.] 

8.  Execution— SALB—VAunrrr. 

Where  a  surety  had  judgments  against  his 
principal  and  himself  assigned  to  him  for  a 
snm  less  than  their  face,  and,  conspiring  with  an 
attorney  who  had  been  employed  by  the  princi- 
pal, had  land  belonging  to  the  principal  sold 
under  execution,  and  purchased  it  for  less  than 
8  per  cent  of  its  value,  the  land  being  subject 
to  apparent  Hens  for  a  large  amount,  concerning 
which  the  attorney  knew  facta  which  he  had 
learned  from  the  principal  as  his  client  and 
which  defeated  the  greater  part  of  the  liens,  the 
execution  sale  was  void  as  to  the  attorney  and 
the  snrety. 
4.  Samb— Settino    Asiob   Saub— Conditions 

Preokdent— Rkfdnd  of  Pubcrasb  Monet. 
Where  an  execution  plaintiff  who  purchased 
at  the  execution  sale  knew  the  facts  which  de- 
feated apparent  liens  which  prevented  other  i>er- 
sons  from  bidding  at  the  sale,  be  was  not  en- 
titled to  a  refund  of  the  amount  paid  at  the 
sale  as  a  condition  to  the  setting  aside  of  the 
sale. 

[Ed.  Note.— For  cases  in  point  see  C«>t  Dig. 
vol.  21,  Execution,  {  725.] 


6.  JUDOHENT— COSRXCTIOII  BT  TBUI.  COUBT. 

Where  the  trial  court  rendered  a  judgment 
setting  aside  an  execution  sale,  on  condition 
that  the  execution  defendant  repay  the  pur- 
chaser the  amount  of  his  bid,  wneteapon  mo- 
tions for  new  trial  were  filed  and  continued  to  a 
subsequent  term,  the  court,  at  the  sabmquent 
term,  had  the  right  to  modify  the  judgment  by 
eliminating  the  requirement  tor  the  repayment 
to  the  purchaser  at  the  execution  sale. 

[Ed.  Note.— For  cases  In  point  see  Cent  IMg- 
vol.  30,  Judgment  i  083.] 

6l  Homestead — Levt  of  Exboutioii— BIffkot 
OF  Fbaudulent  Convetanob. 

Wbera  an  execution  included  the  homestead 
of  the  debtor,  which  had  been  set  off  on  the  ia- 
suanoe  of  a  former  execution,  and  no  attempt 
was  made  thereunder  to  reappraise  the  home- 
stead, though  such  an  attempt  was  made  under 
a  simultaneous  execution  against  land  which 
the  debtor  did  not  own,  the  first  execution  was 
void,  notwithstanding  a  fraudulent  conveyance 
of  the  land  by  the  debtor. 

In  Banc.  Appeal  from  Chrcnlt  Court, 
Johnson  County;  Wm.  L.  Jarrott  Judge. 

Action  by  Peter  Gnlnan  against  M.  S.  O. 
Donnell  and  others.  From  a  judgment  tor 
defendants,  plaintiff  appeals.    AfOrmed. 

William  C.  Forsee  and  Samuel  P.  Forsee, 
for  appellant  Edward  P.  Gamett,  for  re- 
spondents. 

BURGESS,  J.  This  is  a  snit  in  equity,  the 
purpose  of  which  is  to  set  aside  certain 
deeds  from  the  defendants  M.  S.  C.  Donnell 
and  wife  to  James  L.  Donnell,  conveying  to 
him  certain  lands  in  Jackson  county,  and 
several  deeds  of  trust  executed  by  said 
James  L.  Donnell  to  defendant  Hall  as 
trustee,  and  that  the  notes  therein  describ- 
ed, as  against  plalntitr,  be  held  null  and 
Told  npon  the  ground  that  they  were  frandn- 
lent  as  to  the  creditors  of  M.  S.  C.  Donnell; 
also  that  plaintiff  be  placed  in  the  posses- 
sion of  said  lands. 

The  Donnells  filed  an  answer  and  cross- 
bill, in  which  they  denied  specifically  the 
charge  that  the  deed  and  deed  of  trust  exe- 
cuted by  M.  S.  C.  Donnell  and  J.  L.  Donnell, 
respectively,  were  fraudulent  and  void.  The 
answer  and  cross-bill  states  that,  after  the 
conveyances  irere  made,  "the  said  M.  S.  C. 
Donnell  was  seised  of  a  very  large  and  valu- 
able estate  consisting  of  real  and  personal 
property  which  was  not  included  in  said 
conveyances,"  and  that  he  was  not  rendered 
insolvent  by  said  conveyances,  but  had  prop- 
erty left  in  his  own  name,  the  value  of  which 
was  largely  in  excess  of  any  debts  due  and 
owing  by  him;  that  the  Wagner  note  was 
secured  by  real  estate  worth  twice  the 
amount  of  said  note  at  the  time;  and  that 
the  conveyances  were  made  In  good  faith. 
It  also  denies  the  statement  of  the  petition 
as  to  homestead  being  set  apart  to  Donnell 
previous  to  the  sherifTs  sale.  It  further 
denies  that  M.  S.  C.  Donnell  was  Insolvent 
when  he  made  the  conveyances  of  May  20, 
1898,  for  the  benefit  of  his  creditors,  and 
states  that  said  conv^ance  was  made  "at 
the  suggestion  and  under  the  advice  of  one 
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Wm.  O.  Foraee,  who  was  then  defendant's 
attorney,  and  who  now  represents  the  plain- 
tiff," and  that  for  reasons  thereinafter  stated 
plaintiff  is  estopped  from  calling  in  question 
■aid  conveyances.  The  answer  and  cross- 
bill then  proceeds  as  follows: 

"For  further  answer  and  cross-bill,  these 
defendants  complain  of  plalntlCF,   and  sajr 
that  In  the  year  1892  the  defendant  Ui  S.  C. 
Donnell  borrowed  of  one  Anna  B.  Wagnier 
the  sum  of  ^,000,  and  secured  the  same  by 
deed  of  trust  on  certain  real  estate  in  Kan- 
sas City,  Mo.,  worth   at  least  double  that 
amount;  that  during  the  years  of  1896  and 
1807  there  was  a  great  financial  panic,  and 
the  price  of  real  estate  became  very  much 
depressed;   that  during  such  panic  and  de- 
pression, said  defendant  being  unable  to  pay 
said  note,  said  Anna  B.  Wagner  bad  said 
real  estate  sold  under  said  deed  of  trust 
and  bid  the  same  in  for  about  the  sum  of 
$3,500,  the  net  proceeds  of  which  were  cred- 
ited on  said  note;  that  said  M.  S.  C.  Donnell, 
realizing  that  said  real  estate  had  been  sacri- 
ficed, and  desiring  to  redeem  the  same,  exe- 
cuted and  delivered  to  said  Wagner  his  bond 
In  the  penal  sum  of  $500,  conditioned  that  he 
would  pay  the  interest  on  said  $5,000  note 
and  all  waste  in  case  he  should  fail  to  re- 
deem said  real  estate  from  said  foreclosure 
within  the  time  required  by  law;  that  plain- 
tiff signed  said   bond   with  said  defendant 
and  l>ecame  his  surety  for  its  faithful  per^ 
formance  and  for  the  payment  of  said  in- 
terest on  said  Wagner  note;  that  said  Wag- 
ner thereafter  sued  said  defendant  Donnell 
for  a  balance  which  she  claimed  was  due 
ber  for  the  amount  of  said  note  and  Interest 
and  also  sued  defendant  M.  S.  C.  Donnell 
and  said  plaintiff  on  said  bond;    that  said 
M.  S.  C.  Donnell  thereupon  employed  one 
William  0.  Forsee,  attorney  at  law,  a  mem- 
ber of  the  Jackson  county  bar,  to  defend 
both  of  said  suits,  and  said  Forsee  accepted 
laid  employment  and  charged  the  said  M. 
6.  C.  Donnell  the  sum  of  $100  for  his  services 
In  that  .behalf  and  pretended  to  represent 
•aid  Donnell  therein,   but  permitted  Judg- 
ment to  be  taken  by  default  in  both  of  said 
cases  without  making  any  defense  thereto; 
that  said  Judgments  were  rendered  in  No- 
Tember,  1899,  and  thereafter  said  M.  S.  O. 
DiHmeU   consulted   and   advised  with   said 
Foraee  as  to  the  probable  effects  of  said 
lodgments,  and  the  best  course  to  pursue 
In  the  premises,  for  which  he  charged  said 
Donnell  the  further  sum  of  $30;  that  during 
said  months  of  November,  and  December, 
1880,  and  toe  many  years  prior  thereto,  the 
■aid  Forsee  had  been  tbe  attorney  and  coun- 
Kllor  and  the  confidential  legal  adviser  of 
tbeae  defendants,  and  in  that  relation  had 
obtained  an  Intimate  knowledge  of  the  con- 
dition of  the  title  to  all  the  properties  owned 
b;  these  defendants  and  of  all  the  plans, 
purposes,  litigations,  and  liabilities  of  the 
Uld  M.  &  O.  Donnell  and  Catherine  E.  Don- 


nell;   that  plaintiff,  Oulnan,  well  knowing 

the  premises,  on  or  about  the day  of 

November,  1899,  unlawfully  and  fraudulently 
conspired,  confederated,  and  combined  with 
the  said  Wm.  C.  Forsee  to  cheat  and  defraud 
these  defendants  and  under  the  form  and 
guise  of  law  to  extort  from  them  large  sums 
of  money  to  which  they  were  not  entitled, 
and  to  use  said  Wagner  judgments  for  the 
unlawful  purpose  of  obtaining  title  to  all 
of  the  property  owned  by  these  defendants; 
that  said  plaintiff,  Guinan,  recognizing  his 
obligations  as  surety  for  said  Donnell  on 
said  bond  for  the  payment  of  the  Interest 
on  said  Wagner  note  and  which  culminated 
in  the  Wagner  Judgments  against  plaintiff 
and  said  M.  S.  C.  Donnell,  paid  to  the  said 
Anna  B.  Wagner  about  the  sum  of  $400  by 
which  he  extinguished  the  claim  of  said 
Wagner  against  him  as  surety  for  said  Don- 
nell, and  by  which  said  Judgments  were  ex- 
tinguished and  satisfied;  that  both  of  said 
Wagner  Judgments  grew  out  of  the  same 
transaction,  in  which  said  Guinan  occupied 
toward  said  M.  S.  C.  Donnell  the  relation  of 
surety;  that  said  $400  was  paid  in  one  trans: 
action  and  in  a  lump  sum  and  was  paid  by 
said  Guinan  as  surety  aforesaid;  that  said 
M.  S.  C.  Donnell  was  therefore  entitled  to 
have  said  Wagner  Judgments  extinguished 
and  canceled  upon  his  repayment  to  the 
said  Guinan  of  said  $400  and  Interest,  and 
upon  reimbursing  him  the  amounts  expended 
by  him  as  surety  aforesaid,  and  the  said 
Donnell  was  only  indebted  to  said  Guinan 
on  account  of  said  payment  of  such  Judg- 
ments in  the  amount  paid  by  bim  as  afore- 
said; that,  under  the  counsel  and  advice  of 
said  Forsee,  and  for  the  benefit  of  himself 
and  said  Forsee,  and  for  the  purpose  of  car- 
rying out  their  secret  conspiracy,  the  said 
Guinan  procured  an  assignment  to  himself, 
to  tbe  use  of  himself  and  said  Forsee,  of 
the  said  Wagner  Judgments;  that,  notwith- 
standing that  said  Guinan  was  only  entitled 
to  recover  from  the  said  M.-  S.  C.  Donnell 
the  amount  paid  by  him  to  the  said  Wagner 
as  surety  for  the  payment  of  said  Judgment, 
he  entered  into  said  unlawful  conspiracy 
and  secret  agreement  with  said  Forsee,  by 
the  terms  of  which  be  (the  said  Guinan)  and 
the  said  Forsee  were  to  divide  equally  be- 
tween themselves  any  sum  of  money  which 
they  could  by  any  means  or  method  extort 
from  the  said  M.  S.  C.  Donnell  In  excess  of 
said  $400  paid  for  said  Judgment,  and  by  the 
terms  of  which  fraudulent  and  unlawful 
agreement  the  said  Guinan  and  Forsee  are 
to  share  alike  in  the  profits  of  their  fraud 
and  are  to  divide  equally  between  themselves 
and  become  tenants  in  common  of  all  the 
lands  and  properties  of  which  these  defend- 
ants might  be  despoiled;  that,  under  the 
terms  of  said  unlawful  secret  agreement 
the  said  Forsee  consented  to  assist  said 
Guinan  In  collecting  and  extorting  from  said 
Donnell  large  sums  of  money  not  due  by 
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«aid  defendant  to  said  Onlnan;  that  In  asslst- 
ing  said  Gulnan  said  Forsee  agreed  to  nse 
all  of  the  knowledge  and  Information  which 
he  bad  acquired  from  the  defendants  while 
acting  for  them  as  their  attorney  as  afore- 
said; that  said  Gulnan  was  partlcniarly  hi- 
dnced  to  enter  into  said  fraudulent  agree- 
ment by  reason  of  the  representations  of  the 
said  Forsee  that  he  (the  said  Forsee),  by 
means  of  the  unlawful  use  of  the  knowledge 
of  the  affairs  of  these  defendants  obtained 
by  him  during  his  employment  as  their  at- 
torney, wpnid  be  able  to  so  direct  the  Issue 
of  an  execution  on  said  Wagner  Judgments 
and  80  direct  the  enforcement  of  said  execu- 
tions as  to  extort  from  the  defendants  large 
sums  of  money  not  due  to  said  Gulnan  on 
said  Judgments,  and  to  obtain  title  to  all 
of  defendants'  lands;  that  under  and  by 
virtue  of  the  terms  of  said  unlawful  agree- 
ment the  said  Wm.  G.  Forsee  is  equally  In- 
terested with  plaintiff  herein  in  all  of  his 
pretended  claims  set  up  in  his  petition,  and 
te  a  necessary  party  to  this  suit  and  to  a 
complete  determination  to  the  controversy 
In  issue,  and  should  be  made  a  party  to  this 
suit 

"These  defendants  further  say  that,  hi  pur- 
suance of  said  unlawful  and  fraudulent  con- 
spiracy and  agreement,  the  said  Gulnan  and 
Forsee,  on  or  about  March,  6,  1900,  procured 
said  Wagner  judgments  to  be  assigned  to  said 
Gulnan  in  secret  trust  for  himself  and  said 
Forsee,  and  on  March  18,  1900,  caused  a  pre- 
tended execution  to  be  issued  by  the  clerk  of 
the  circuit  court  of  Clay  county  on  said  Judg- 
ments for  the  full  face  value  thereof,  although 
they  well  knew  that  said  Gulnan  was  only  en- 
titled to  recover  of  said  Donnell  thereon  the 
said  sum  of  $400  paid  by  him  as  surety  afore- 
said; that  said  Forsee  and  Gulnan,  in  man- 
ner and  form  and  for  purposes  aforesaid, 
caused  the  clerk  of  said  circuit  court  to  In- 
dorse on  said  executions  as  the  amount  to  be 
collected  of  and  from  said  defendant  Donnell 
the  full  face  value  and  amount  of  said  Judg- 
ments, instead  'of  indorsing  thereon  the  debt, 
damages,  and  costs,  or  damages  and  costs  to 
be  recovered,  as  provided  by  law,  which  ren- 
dered said  execution  null  and  void;  that 
thereafter  said  Gulnan  and  Forsee,  acting  as 
aforesaid,  for  the  purposes  aforesaid,  caused 
said  pretended  execution  to  be  delivered  to 
the  sheriff  of  Jackson  county,  Mo.,  on  March 
22,  1900,  and  caused  said  sheriff  to  levy  the 
same  for  said  fraudulent  amount  of  the  full 
face  value  of  said  Judgments  on  a  farm  of  the 
defendant's  consisting  of  400  acres  of  land  of 
the  value  of  over  $40,000,  in  which  was  in- 
cluded the  homestead  of  defendants  thereto- 
fore set  off  to  them  in  another  proceeding, 
and  to  make  a  pretended  sale  thereof  to  said 
Gulnan  in  secret  trust  for  himself  and  said 
Forsee,  and  to  make  to  said  Gulnan  his  pre- 
tended sheriff's  deed,  under  which  the  plain- 
tiff is  claiming  title  to  said  real  estate,  it  be- 
ing the  sama  described  in  plaintiff's  petition ; 


that,  prior  to  said  pretended  levy  and  sale  un- 
der said  pretended  W&gaer  execution,  plain- 
tiff, Gulnan,  assisted  by  the  said  Forsee,  were 
active  participants  with  other  creditors  of  the 
said  Donnell  in  tying  up  the  said  lands  in 
litigation  and  in  causing  lis  poidens  to  be 
filed  in  the  recorder's  office  of  said  county, 
notifying  the  public  that  said  lands  were  in 
litigation,  and  thus  preventing  any  competi- 
tion at  said  pretended  sheriff's  sale  in  bid- 
ding on  said  lands,  and  so  beclouded  the  title 
to  said  lands  as  to  render  the  same  wholly 
unmarketable;  that  the  said  lands  had  been 
theretofore  sold  by  the  sheriff  of  said  Jackson 
county  under  an  execution  Issued  by  the  cir- 
cuit clerk  of  said  county  in  favor  of  the  Cltl- 
eens*  National  Bank  against  said  M.  S.  O. 
Donnell,  and  the  said  Forsee  was  employed  by 
said  Donnell  to  defend  the  suit,  which  culmi- 
nated in  the  Judgment  under  which  said  exe- 
cution was  Issued,  and  represented  said  Don- 
nell in  resisting  the  sale  under  said  execu- 
tion, and  in  so  doing  the  said  Forsee,  acting 
as  the  attorney  for  said  Donnell,  became  ac- 
quainted with  facts  not  shown  of  record 
which  he  claimed  would  defeat  said  sale; 
that  said  Citizens'  National  Bank  had  also, 
prior  to  the  rendition  of  the  said  Wagner 
Judgments,  sued  out  an  attachment  In  another 
cause  In  the  said  circuit  court,  under  which 
the  said  lands  had  been  attached,  and  the  said 
Forsee  also  represented  the  said  Donnell,  who 
was  defendant  therein,  and  In  his  behalf  as 
his  attorney  defended  said  attachment  suit, 
and  in  so  doing  obtained  in  confidential  rela- 
tion such  facts  as  he  considered  would  ulti- 
mately defeat  said  attachment ;  that  said  at- 
tachment was  levied  on  said  real  estate  prior 
to  the  r^idition  of  the  said  Wagner  Judg- 
ments, and  was  ostensibly  a  prior  lien  of  rec- 
ord to  said  Judgments,  so  that,  when  the  said 
sheriff  levied  his  pretended  execution  on  tlie 
lands  described  in  plaintiffs  petition  under 
the  said  Wagner  execution,  the  record  title 
to  the  lands  thus  levied  upon  were  so  becloud- 
ed that  there  were  no  bidders  at  his  pretended 
sale  under  said  execution,  and  the  said  lands, 
amounting  to  over  400  acres,  and  valued  at 
more  than  $40,000,  were  bid  in  by  the  plain- 
tiff in  secret  trust  for  himself  and  the  said 
Forsee  In  one  body  and  lump,  at  the  grossly 
inadequate  consideration  of  $1,085,  no  part 
of  which  sum  was  ever  paid  by  the  plaintiff, 
and  said  sheriffs  deed  obtained  without  any 
consideration  being  paid  therefor. 

"Defendants  further  say  that,  while  said 
pretended  sheriffs  deed  was  taken  In  the 
name  of  plaintiff,  Gulnan,  there  was  a  secret 
agreement  between  said  Gulnan  and  Forsee 
that  he  (the  said  Forsee)  should  be  oi titled 
to  an  undivided  one-half  Interest  In  the  title 
pretended  to  be  conveyed  by  said  sherUTs 
deed;  that  said  Forsee,  having  as  aforesaid 
been  employed  to  represent  the  defendant  in 
the  suit  which  culminated  In  said  Wagner 
Judgments  as  aforesaid,  and  having  been  tite 
confidential  legal  adviser  of  the  defendant  In 
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■aid  Judgments  after  tfie  same  were  ren- 
doed,  was  and  Is  estopped  and  precluded 
from  obtaining  any  title  to  any  real  estate 
or  other  property  of  said  defendants  under 
any  execution  sale  made  thereunder,  either 
In  bis  own  name  directly  or  In  the  name  of 
■aid  plaintiff,  Gnlnan,  or  any  one  else,  adverse 
to  the  defendant  Donnell  In  said  judgment 

"Wherefore  these  defendants  say  that  said 
judgments  were  fully  satisfied  and  paid  be- 
fore said  executions  were  Issued,  that  by  rea- 
son of  the  premises  the  executions  Issued  on 
laid  Wagner  Judgments,  as  described  lu  plain- 
tiff's petition,  the  pretended  levy  and  sale 
thereunder,  and  the  pretended  conveyance  by 
sheriff's  deed  to  plaintiff  of  the  property  de- 
Bcrlbed  in  his  petition,  by  reason  of  the  prem- 
ises, are  each  and  every  utterly  and  wholly 
null  and  void,  and  that  said  pretended  sber- 
IfTs  deed  conveyed  no  title  to  the  plaintiff; 
and  defendants  therefore  pray  that  said  pre- 
toided  sheriff's  deed  be  canceled,  annulled, 
set  aside,  and  for  naught  held,  and  that  same 
be  removed  as  a  cloud  on  the  title  to  said 
land,  and  that  defendants  may  bare  such 
other  general  and  further  relief  as  to  the 
court  may  seem  Just  and  proper  in  the  premi- 
ses, and  for  costs. 

"These  defendants,  further  answering,  say 
that  the  execution  levy  and  pretended  sale 
and  pretended  conveyance  by  the  sheriff  un- 
der Bald  Wagner  Judgments  and  executions, 
mider  which  plaintiff  claims  title  to  the  real 
estate  described  in  his  petition,  are  each  and 
every  null  and  void,  for  the  following  reasons, 
that  Is  to  say,  that  prior  to  the  levy  of  said 
'execution,  and  prior  to  the  rendition  of  said 
Wagner  Judgments,  the  Citizens'  National 
Bank  of  Kansas  City,  Mo.,  had  obtained  Judg- 
ment against  the  said  M.  S.  0.  Donnell  for 
the  sum  of  about  $18,406.79  In  the  circuit 
court  of  Jackson  county.  Mo.,  In  a  certain 
cause.  No.  29.538,  therein  pending,  upon  which 
Judgment  and  execution  was  issued  directed 
to  the  sheriff  of  said  county,  who  levied  the 
same  on  all  the  lands  described  In  plaintiff's 
petition ;  that  the  defendant  M.  S.  C.  Donnell 
was  at  that  time  and  is  now  the  head  of  a 
fiunily,  and  had  resided  for  more  than  10 
years  jtrlor  to  said  levy  upon  the  lands  de- 
scribed In  said  levy  and  In  plaintiff's  petition 
described  with  his  family,  having  acquired 
title  to  said  lands  by  deeds  filed  of  record  and 
begun  his  residence  upon  the  same  long  prior 
to  the  date  of  the  incurring  of  the  Indebted- 
ness to  said  bank,  which  culminated  In  Its 
■aid  Judgments  and  long  prior  to  the  time  of 
the  Incurring  of  the  Indebtedness,  which  cul- 
minated In  the  said  Wagner  Judgments ;  that 
said  M.  S.  C.  Donnell  is  now,  and  was  at  the 
time  said  executions  were  levied  by  the  said 
iberiff  upon  said  lands  under  said  Judgments  In 
favor  of  said  Citizens'  National  Bank,  entitled 
to  a  homestead  in  the  lands  so  levied  upon  the 
lame,  being  the  lands  described  In  plaintiff's 
petition;  that,  said  M.  S.  C.  Donnell  being 
10  entitled  to  said  homestead,  the  said  sheriff 
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of  Jadcson  county,  Mo.,  after  making  said  levy, 
duly  and  legally  appointed  commissioners  to 
appraise  and  set  off  to  said  Donnell  his  home- 
stead In  said  lands  as  the  law  directs;  that 
said  commlsslKiers,  after  being  duly  sworn 
and  qualified  as  required  by  law,  did  set  olt 
said  homestead  in  words  and  figures  as  fol- 
lows, to  wit:  'November  29,  1898.  We,  the 
undersigned  appraisers,  appointed  by  the  Sher- 
iff of  Jackson  county,  Missouri,  to  appraise 
the  real  estate  and  fix  the  location  and  bound- 
aries of  the  homestead  of  M.  S.  C.  Donnell 
therein,  which  real  estate  is  located  In  sections 

20,  21  and  28,  township  48,  range  33  west,  and 
is  more  particularly  described  in  the  return  of 
said  sheriff  Indorsed  In  evidence  of  his  levy, 
upon  the  execution  now  In  the  hands  of  said 
sheriff  In  cause  No.  29,638,  Citizens'  National 
Bank  of  Kansas  City,  Mo.,  v.  M.  S.  G.  Donnell, 
hereby  make  return  of  our  actions  as  such  ap- 
praisers, and  say  that,  having  first  taken  the 
oath  required  by  law,  we  proceeded  to  view 
the  said  lands,  and,  giving  due  consideration 
to  the  situation  thereof,  Including  the  portion 
thereof  now  occupied  by  said  Donnell  as  a  resi- 
dence, do  allot  to  him  the  following  portions 
thereof  as  his  homestead,  and  fix  the  location 
and  boundaries  thereof  as  follows :  All  of  the 
east  half  of  the  southwest  quarter  of  section 

21,  township  48,  range  88,  except  10  acres 
heretofore  sold  by  John  F.  Self  and  wife  to 
James  McDonald  by  deed  In  Book  B22,  at 
page  836,  of  Jackson  county  records ;  also  two- 
ninths  interest  undivided  in  the  east  half  of 
the  southeast  quarter  of  southeast  quarter  of 
section  20,  and  the  undivided  two-ninths  In- 
terest of  the  southwest  quarter  of  the  south- 
west quarter  of  section  21 — all  of  said  land 
being  in  township  48,  range  83,  of  Jackson 
county,  Missouri,  together  with  Improvements 
thereon.  All  as  shown  on  the  plat  on  the  re- 
verse side  hereof.  Nathan  Boone.  Edward 
C.  Am.  Thomas  O.  Lea.' 

"And  defendants  say  that  said  sheriff 
thereupon  released  said  tract  so  set  ajmrt  to 
said  Donnell  as  bis  homestead  from  the  levy 
under  said  execution,  and  sold  the  remainder 
of  said  lands  levied  on  thereunder,  and  duly 
reported  said  sale,  Including  the  report  of 
said  appraisers  setting  apart  said  homestead, 
to  the  said  circuit  court,  which  report  was  in 
all  things  by  the  said  circuit  court  duly  and 
legally  approved  and  confirmed,  and  the  de- 
fendant M.  8.  C.  Donnell  said  homestead  duly 
and  legally  established  and  confirmed  by  the 
action  of  said  commissioners,  the  said  sheriff 
and  the  said  circuit  court,  and  these  defend- 
ants say  that  the  said  tract  of  land  thus  set 
off  to  said  Donnell  as  his  homestead  became 
and  was  from  that  time  hence,  and  still 
remains,  the  homestead  of  said  M.  S.  O.  Don- 
nell, and  was  not  thereafter  subject  to  at- 
tachment, levy,  or  sale  under  any  execution 
by  any  of  the  creditors  of  the  said  Donnell; 
that  the  said  lands  embraced  In  said  home- 
stead were  not  subject  to  levy  and  sale  under 
the  said  pretended  executions  Isaued  on  said 
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Wagner  judgments;  that  tbe  lands  described 
In  plalntllTs  petition  and  claimed  bj  him  un- 
der the  leyy  and  sale  under  the  said  pretend- 
ed Wagner  executions  Include  and  are  a  part 
of  the  homestead  so  established  and  set  off 
to  said  Donnell.  And  the  defoidants  say 
that  the  homestead  pretended  and  attempted 
to  b«  set  off  to  tbe  said  M.  S.  C.  Donnell  un- 
der the  levy  under  tbe  pretended  Wagner 
execution  waa  not  and  could  not  become  tbe 
homestead  of  said  Donnell. 

"Wherefore  the  defendants  say  that  the  pre- 
tended levy  and  sale  under  the  said  pretended 
executions  Issued  on  said  Wagner  Judgments 
are  null  and  void,  and  that  the  pretended 
sheriff's  deed  made  to  the  plaintiff  thereunder 
Is  and  was  utterly  void  and  conveyed  to  the 
plaintiff  no  title  whatever  to  the  lands  de- 
scribed In  his  petition.  Therefore  tbe  de- 
fendants pray  tbat  said  pretended  sherlfTs 
deed  nrade  to  tbe  plaintiff,  and  described  in 
his  petition  as  being  dated  July  8,  1900,  and 
duly  recorded  in  the  recorder's  office  of  Jack- 
ion  county.  Mo.,  at  Kansas  City  in  Book  B746, 
at  page  S7,  and  in  tbe  office  of  the  recorder  of 
deeds  at  Independence  July  2,  1800,  la  Book 
223,  at  page  107,  be  canceled,  set  aside,  and 
for  naught  held;  and  that  the  apparent  legal 
title  acquired  by  the  plaintiff  In  the  real  es- 
tate described  In  his  petition  under  said  pre- 
tended deed  be  divested  out  of  the  plaintiff 
and  vested  in  tbe  defendants  as  their  inter- 
ests may  ai^ear  on  the  final  hearing  hereof; 
and  that  defendants  may  have  such  other  and 
further  relief  as  to  the  court  may  seem  just 
and  proper,  and  for  costs. 

"These  defendants  further  say  that  the 
said  plaintiff  has  been  fully  paid  and  reim- 
bursed of  all  moneys  and  expenses  incurred 
by  him  by  reason  of  his  suretyship  as  afore- 
said, and  that  the  said  M.  S.  C.  Donnell  is 
not  indebted  to  tbe  plaintiff  In  any  sum  what- 
soever on  account  of  said  Wagner  judgments 
or  otherwise,  and,  having  fully  answered, 
these  defendants  ask  for  judgment  against 
the  plaintiff  as  prayed  In  tbe  other  counts 
hereof,  and  for  costs,  and  all  proper  relief." 

Tbe  reply  was  a  general  denial  to  the  new 
matter  set  top  in  the  cross-bill.  Under  the 
pleading  and  the  evidence,  "the  court,  being 
fully  advised  in  the  premises,  doth  find  the 
Issues  for  the  defendants,"  and  rendered  a 
decree  setting  aside  the  sheriffs  deed  to 
plaintiff.  At  the  request  of  the  plaintiff,  the 
court  "filed  herein  his  written  findings  of 
facts."  Tliese  findings  were  copied  in  the  de- 
cree. By  the  terms  of  the  decree  the  defend- 
ants were  required  to  pay  plaintiff  $1,085,  the 
amount  of  bis  bid  at  sheriff's  sale.  This  was 
eliminated  from  the  decree  at  the  next  term 
of  tbe  court,  on  motion  of  defendants  which 
had  been  filed  at  the  time  the  decree  was  ren- 
dered, and  which  Is  referred  to  in  the  order 
and  judgment  modifying  the  decree.  The  rec- 
ord also  recites  that  motions  for  new  trial 
and  in  arrest  filed  by  plaintiff  were  over- 
ruled. Plaintiff  ai^waled  June  30^  1903.  No 
bill  of  exceptions  was  ever  filed.    After  the 


evidence  was  all  in,  the  court  found  tbe 
issues  for  defendants,  and  at  the  request  of 
plaintiff  made  a  finding  of  facts,  wbidi  find- 
ing and  the  judgment  and  decree  tendered 
are  an  follows: 

"In  February,  1892,  M.  S.  C.  Donndl  b«- 
rowed  $5,000  from  Mrs.  Wagner  and  second 
the  payment  of  tbe  debt  by  a  deed  of  tnst 
conveying  certain  lots  at  Seventeenth  and 
McGee  streets  in  Kansas  City.  Id  April 
1890,  he  also  executed  one  note  for  |20,000 
and  one  note  for  $2,000  due  the  Citizen^ 
National  Bank  on  demand.  During  tbe  snai- 
mer  and  fall  the  bank  pressed  Donnell  for  this 
debt,  and  in  December,  1866,  placed  tbe  san  e 
In  tbe  hands  of  its  attorneys,  who  demanded 
payment  At  this  time  Donnell  owned  s 
large  amount  of  property,  greatly  in  excess 
of  bis  liabilities,  and,  bad  it  been  jndidon^l; 
managed,  would  have  fully  paid  all  of  bis 
just  debts.  But  at  the  time  he  made  the  deed 
to  J.  L.  Donnell  he  was  in  embarrassed  dr- 
cumstances,  and  his  creditors  were  pressing 
him  for  money.  The  land  conveyed  wis  all 
of  the  unincumbered  real  estate  tiiat  be  own- 
ed, and  he  testified  tbat  he  made  the  cvkh}- 
ance  in  order  to  'try  to  save  aomethiog.'  J. 
L.  Donnell  knew  that  his  father  owed  tbe 
bank,  and  that  payment  had  been  demanded. 
There  was  no  money  paid  by  J.  L.  Donnell 
Tbe  consideration  was  expressed  in  notes  for 
$41,000  secured  by  a  deed  of  trust  aa  tin 
property.  Two  days  after  these  deeds  were 
executed,  the  bank  attached  the  propertj. 
The  attachment  was  sustained  in  dirrolJ 
county  July  9,  1897.  There  were  other  salts 
instituted  in  JacKson  county  and  judgment! 
rendered  against  M.  S.  C.  Donnell  in  favor  of 
the  bank.  Donnell  made  a  defense  to  ail  of 
these  suits.  In  April,  1903,  these  judgmeoti 
were  reversed  by  the  Supreme  Court 

"In  March,  1897,  Mrs.  Wagner  foreclosed 
her  deed  of  trust  and  bid  In  the  property  for 
less  than  the  debt  due  her.  Donnell,  u  prin- 
cipal, with  Guinan  as  sarttj,  gave  Mn 
Wagner  a  redemption  bond  for  the  sun  of 
$500.  Mrs.  Wagner  thereafter  sued  Donnell 
for  the  balance  due  on  her  debt,  and  loed 
Guinan  and  Donnell  on  the  $500  bond.  On 
November  9,  1899,  she  recovered  judgment 
against  M.  S.  C.  Donnell  for  $2,357.75,  and 
recovered  judgment  against  Guinan  and 
Donnell  for  $350.  In  July,  1897,  M.  8.  C. 
Doimell  employed  Wm.  G.  Forsee  as  hia  at- 
torney and  couns^.  Mr.  Forsee  continued 
to  act  as  such  until  December,  1899.  He  bad 
no  business  coimectlon  with  Guinan  ontU 
November,  1899.  Mr.  Forsee  waa  Donnell^ 
attorney  In  all  of  hla  litigation  with  tb« 
Citizens'  Bank,  with  Mrs.  Wagner,  and  waa 
consulted  by  Mr.  Donnell  In  regard  to  tbe 
deeds  executed  to  and  received  from  J-  ^ 
Donnell.  During  the  time  be  acted  aa  Mr. 
Donnell's  attorney  1m  became  familiar  witb 
all  of  Mr.  Donnell's  business,  the  title  to  and 
the  value  of  his  property. 

"Tbe  bank  recovered  judgment  tgtbut 
Donnell.    The  land  in  contxoTer«y  wu  aold 


Digitized  by 


Google 


Mo.) 


OUINAN  ▼.  DONNBLL. 


483 


by  tbe  shertff  and  bought  by  the  bank  for 
13.000  December,  1898.     This  was  tbe  Judg- 
ment reversed  by  the  Supreme  Court   Mr. 
Vonee  alao  represented  Mr.  Donnell  In  tbe 
tnlts  brought  by  Mrs.  Wagrner.    These  suits 
were  taken   to   Clay   county  by  change   of 
Tcnue.    Mr.  Donnell  told  Mr.  Forsee  to  make 
no  further  defense.    Judgment  was  rendered 
by  default.     Motions  to  set  aside  the  said 
Judgments  were  filed   and  overruled.     Mr. 
Qnlnan  bought  these  Judgments  from  Mrs. 
Wagner,    and   they    were   assigned   to   him 
March    18,   1900.      He    paid   $400   for   both 
Judgments.    Both  were  bought  In  the  same 
transaction;  but  Oulnan  claims  that  he  paid 
$350  for  the  smaller  Judgment  and  $60  for 
the  larger  one.    Gulnan  on  or  about  the  time 
of  the  assignment  of  the  Judgments  employ- 
ed Forsee  to  collect  these  Judgments,  and  by 
a  written  contract  agreed  to  give  him  one- 
balf  of  any  amount  realized  on  said  Judg- 
ments, and  to  bold  for  him  one-half  of  any 
property  bought  by  Gulnan  at  any  sale  under 
said  Jndgmoits.    Oulnan  had  an  execution  I»- 
sned  on  the  larger  Judgment,  directed  to  the 
sholff  of  Jackson  county,  who  levied  upon 
the  land  In  controversy,  and,  by  a  second 
levy,  levied  upon  a  tract  of  land  that  Donnell 
did  not  own.    Mr.  Forsee  knew  at  the  time 
that  Donnell  did  not  own  the  land  described 
tai  tbe  second  levy.    The  execution  was  for 
the  amount  due  on  tbe  Judgment,  but  tbe 
amount  of  tbe  debt,  damages  and  costs  to  be 
recovered  was  not  indorsed  on  the  execution. 
"The  sherilf  notified  Donnell  of  the  levy 
and  requested  him  in  writing  to  designate 
and  choose  his  homestead.    Donnell  did  not 
comply  with  this  request.    Tbe  sheriff  select- 
ed appralsera  who  set  off  a  homestead  to 
Donnell  out  of  the  real  estate  which  he  did 
not  own  and  in  which  he  had  no  Interest 
Mr.  Forsee,  who  was  acting  as  the  attorney 
for  Mr.  Oulnan,  and  under  whose  directions 
tbe  sheriff  was  acting,  knew  that  Donnell  did 
not  ovrn  or  claim  any  portion  of  tbe  real 
estate  set  apart  to  him  as  a  homestead.    A 
iMmestead  had  formerly  been  set  apart  to 
Donnell  out  of  the  real  estate  he  did  own 
(when  execution  was  Issued  on  the  Judgment 
In  favor  of  the  bank.    This  fact  was  well 
koown  to  Bfr.  S^rsee  when,  as  Ouinan's  at- 
torney, he  caused  this  eame  land  to  be  sold 
under  tbe  Wagner  Judgment     Tbe  sheriff 
Ally  advertised  tbe  real  estate  in  controv«>- 
■jr.   Tbe  sale  was  made  May  19,  1900.    Don- 
seD  was  present,  had  a  friend  bid  tm  tbe 
property,  and  made  no  public  objection  to  tbo 
•ale.     The    land   was    sold   to    Oulnan   for 
11,086,  and  a   sheriff's  deed  was  formally 
executed  to  him  purporting  to  convey  the 
title  of  M.  S.  C.  Donnell  to  the  real  estate  in 
controversy.    There  ware  apparent  liens  and 
iDcmnbrances  on  the  land  at  the  time  of  the 
ttle,  as  follows :    The  deed  ba  favor  of  J.  h. 
Donnell,  the  deed  of  tmst  given  by  bim,  tbe 
Jodgmmt  in  favor  of  Balllngall  and  the  Judg- 
ments tn  ftiTor  of  the   Citizou'   National 
Bank,  all  amonntlns  to  about  S74.00a   All  of 


these  claims  and  Ileus,  except  Balllngall's, 
were  not  real,  but  only  apparent  liens.  All 
of  these  liens  have  been  eliminated  by  the 
Judgment  of  our  Supreme  Court  The  Ball- 
lngall Judgment  has  been  paid  In  full.  Mr. 
Forsee  was  fully  Informed  and  knew  all 
about  the  condition  of  these  liens  and  in- 
cumbrances. During  the  two  years  that  h« 
acted  as  Donnell's  attorney  be  received  about 
$6,000  for  his  services.  A  large  portion  of 
this  money  was  paid  by  him  for  his  efforts 
to  sustain  the  J.  L.  Donnell  deeds,  and  to  de- 
feat the  apparent  liens  of  the  Citizens'  Na- 
tional Bank.  The  plaintiff  has  received  In 
cash  from  Mr.  Donnell  $1,200  on  the  judg- 
ments purchased  from  Mrs.  Wagner.  $133.35 
was  paid  to  the  sheriff  by  Donnell  on  Janu- 
ary 14,  1901,  as  credit  on  alias  execution 
dated  December  13,  1900. 

"The  court  further  finds  that  the  considera- 
tion for  which  said  sheriff's  deed  was  execut- 
ed was  grossly  inadequate;  that  It  was  less 
than  3  per  cent  of  the  real  value  of  the  land 
conveyed  by  said  deed  to  Oulnan.  The  conrt 
finds  the  facts  to  be  as  above  set  forth.  Tbe 
finding.  Judgment  and  decree  of  tbe  court  is 
that  M.  S.  0.  Donnell  pay  to  Peter  Oulnan 
tbe  sum  of  $1,085,  with  6  per  cent  annual 
Interest  from  May  19,  1900 ;  that  the  sherlfTs 
sale  and  sheriff's  deed,  executed  to  Peter 
Gulnan,  purporting  to  convey  the  land  in  con- 
troversy, be  set  aside  and  for  naught  held. 

"Wherefore  it  la  ordered,  adjudged  and 
decreed  that  tbe  defendant  M.  S.  C.  Donnell 
pay  to  Peter  Oulnan  the  sum  of  one  thousand 
and  eighty  five    (1,085.00)    dollars,   with   6 
per  cent  interest  from  May  19,  1900;  and 
further  ordered,  adjudged  and  decreed  that 
the  sheriff's  deed  executed  and  delivered  to 
the  plaintiff  on  June  1,  1900,  and  recorded  on 
June  8,  1900,  ha  Book  B746,  at  page  57,  in 
the  ofilce  of  the  recorder  of  deeds  of  Jackson 
county.  Mo.,  at  Kansas  City,  and  on  the  2d 
day  of  July,  1900,  in  Book  223,  at  page  197, 
in  the  office  of  said  recorder  of  deeds  at 
Independence,  Mo.,  b«  and  tbe  same  is  here- 
by  canceled,    annulled,   set   aside    and   for 
naught  held,   provided  defendant  M.  8.  O. 
Donnell  pay  to  plaintiff  $1,086.00  with  In- 
terest as  aforesaid  within  six  months  from 
this  date;  and  that  the  defendants  recover 
their  costs  in  this  bebalt  expended  and  bav* 
execution  thereof." 

Thereafter,  on  the  2fTth  **!  ***  ^™'*'  ^^<®« 
during  tbe  same  term,  ■opo'*  motion  of  de- 
fendants filed  In  dne  time  to  modify  the  lTid«. 
ment  aud  decree  In  so  far  as  the  payment  V»y 
defendant*  to  plaintiff  of  the  ■^^'**  J^'*^- 
tbe  amount  of  plaintiff's  bid  **  ***  J*^^*^* 
«Ue,  is  concerned,  the  order  for  the  P^ym^Ti^ 
of  said  «un  by  M.  S.  a  Donnell  ^•*^^^^- 
ed    from    the    decree.      After    ^^^5^=^^^ 
motionfl   for  new  trial  and  to  axn^,  ^>\^\x^. 
tiff  appealed.  •»    «\   i\ 

No  bill  ot  exceptions  was  e^«^  *r5L'  2^ 
that  there  Is  nothing  before  *f„^-K^  ^,*? 
review  other  tluux  tbe  record  P5^f^T>on  ^ 
tiff's   Inslsteiice,    however,  is  »»"  ^'-'olx    x 
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facts  found  the  Judgment  Is  erroneous,  un- 
just, and  Inequitable.  In  an  unbroken  line 
Of  decisions  It  bas  been  held  by  thla  court 
that,  where  error  is  apparent  upon  the  rec- 
ord proper,  In  an  equity  case  it  will  modify 
the  Judgment  or  decree,  or  rererse  it  and  re- 
mand it,  with  directions,  or  wlU  render  such 
Judgment  as  the  facts  require.  Blount  t. 
Spratt,  113  Mo.  48,  20  S.  W.  937;  Hamilton 
T.  Armstrong,  120  Mo.  B97,  25  S.  W.  543; 
Land  Go.  t.  Bretz,  125  Mo.  418,  28  S.  W. 
656;  Cochran  v.  Tbomas,  131  Mo.  263,  33 
S.  W.  6;  LeaTltt  v.  Taylor,  163  Mo.  IBS,  63 
S.  W.  885;  Singer  Manufacturing  Oo.  v. 
Stephens,  169  Mo.  1,  68  S.  W.  903;  Over- 
shiner  T.  Britton,  169  Mo.  341,  69  8.^.  IT; 
Hughes  ▼.  Ewlng,  162  Mo.  261,  62  S.  W.  465. 
The  finding  of  facts  was  general,  and  em- 
braced the  Judgment  against  Donnell  under 
which  the  lands  were  sold,  Forsee's  connec- 
tion therewith  as  attorney  for  Donnell,  and 
the  purchase  price  paid  by  plaintiff  for  said 
lands  at  sherlfTs  sale,  which  the  court  finds 
was  less  than  8  per  cent  of  the  real  value 
of  said  land  at  the  time  of  said  sale.  We 
think  the  facts  found  fully  Ju8tlfl3d  the 
court  in  setting  aside  the  sheriff's  sale  and 
the  sheriff's  deed  executed  to  plaintiff  pur- 
porting to  conrey  the  land  In  controversy  to 
him.  As  to  all  issues  In  the  case,  the  Judg- 
ment for  defendants  is  presumed  to  be  cor- 
rect, and  it  devolves  upon  plaintiff  to  show 
that  it  Is  not  correct  While  in  equity  cas- 
es this  court  will  defer  in  a  great  measure 
to  tlie  finding  and  Judgment  of  the  chan- 
cellor, yet  It  IB  not  bound  to  do  so  "either 
as  to  nltlmate  facta  or  conclusions  of  law, 
and  hence  it  has  been  uniformly  ruled  by 
this  court  in  equity  cases  that  the  whole  of 
the  evidence  must  be  brought  up  on  appeal 
and  a  rule  of  this  court  to  that  effect  has 
long  been  In  force.  State  ex  rel.  v.  Jarrott, 
183  Mo.  204,  81  S.  W.  878. 

Plaintiff,  however,  insists  that  inadequacy 
•f  price,  aa  found  by  the  court,  is  not  In 
accord  with  the  finding  that  there  were  ap- 
parent liens  and  incumbrances  on  the  land 
at  the  time  of  the  sale,  as  follows:  "The 
deed  in  favor  of  J.  U  Donnell,  the  deed  of 
trust  given  by  him,  the  Judgment  in  favor 
of  Ballingall  and  the  Judgments  in  favor  of 
the  Citizens'  National  Bank,  all  amounting 
to  about  $74,000.  All  of  these  Claims  and 
liens,  except  Balllngall's,  were  not  real,  but 
only  apparent  liois.  All  of  the  liens  have 
been  eliminated  by  the  Judgment  of  our  Su- 
preme Court  The  Ballingall  Judgment  has 
been  paid  in  full."  In  addition  to  these  liens, 
the  court  also  found  that  there  was  an  at- 
tachment lien  Qixm  said  land  for  the  siun 
ot  $2,000.  The  contention  Is  that  these  facts 
show  that  the  price  bid  for  the  land  was  not 
so  disproportionate  with  respect  to  its  value 
as  to  Justify  the  setting  aside  of  the  sale 
and  aberifrs  deed  made  in  pursuance  there- 
to. According  to  the  finding  of  the  court  the 
liens  upon  the  lands  at  the  time  of  the  sale 


amounted  to  about  $74,000,  and  the  $1,035 
for  which  they  were  sold  was  less  than  8 
per  cent  of  the  real  value  of  the  lands, 
from  which  we  infer  that  the  courts  valaa> 
tion  of  the  land  was  about  $10,000.  It  bas 
always  been  held  by  this  court  that  la- 
adequacy  of  price  alone  will  not  Justify  the 
setting  aside  of  a  sheriff's  sale  of  real  es- 
tate under  execution,  unless  the  price  is 
so  Inadequate  as  to  shock  the  moral  sense 
and  outrage  the  conscience.  Then  courts 
wlU  Interfere  to  promote  the  ends  of  Jna- 
tlce.  Railroad  v.  Brown,  43  Mo.  294;  Hol- 
den  T.  Vanghan,  64  Mo.  598;  Knoop  v.  Kel- 
sey,  121  Mo.  642,  26  S.  W.  683;  Davla  v. 
McCann,  143  Mo.  172,  44  S.  W.  795.  In 
Mitchell  V.  Jones,  SO  Mo.  438,  land  worth 
$1,600  sold  at  sheriff's  sale  for  $50.  No 
fraud  was  alleged.  The  sale  was  set  aside 
upon  the  ground  of  the  inadequacy  of  price. 
The  court  said:  "There  may  not  have  been 
any  actual  fraud  in  the  purchaser,  but  tbe 
inadequacy  of  price  is  so  great  in  this  case 
as  to  shock  the  conscience."  In  Byera  ▼. 
Surget,  60  U.  S.  303,  16  L.  Ed.  670,  It  la 
said:  "To  meet  the  objections  made  to  tbe 
sale  in  this  case,  founded  on  the  inadequacy 
of  the  price  at  which  the  land  was  sold,  it 
is  insisted  that  Inadequacy  of  consideration 
singly  cannot  amount  to  proof  of  fraud. 
This  poslti<Ni,  however,  Is  scarcely  reoon- 
cilable  with  tbe  qualification  annexed  to  it 
by  the  courts,  namely,  unless  such  inad- 
equacy be  so  gross  as  to  shock  the  conscience, 
for  this  qualification  implies  necessarily  the 
affirmation  that  if  the  Inadequacy  be  of  a 
nature  so  gross  as  to  shock  the  consciencei, 
it  will  amount  to  proof  of  fraud."  It  would, 
be  difficult  to  conceive  of  a  sale  of  land  un- 
der execution  that  would  be  more  uncon- 
scionable than  the  one  in  question.  To  up- 
hold it  would  practically  be  taking  the  land 
sold  under  the  execution  from  defendants 
and  giving  it  to  plaintiff,  without  the  sanc- 
tion of  either  law  or  equity. 

But  even  If  the  Judgment  and  decree  can- 
not be  sustained  upon  the  ground  of  inad- 
equacy of  price  alone,  yet  when  each  inad- 
equacy is  considered  in  connection  with  the 
fact  that  Forsee  was  the  attorney  of  M.  S. 
O.  Donnell  in  defending  tiie  suits  wherein 
the  Judgments  were  rendered  under  which 
the  lands  were  sold,  and  the  action  and  con- 
duct of  Forsee  in  regard  to  the  levy  by  the 
sheriff,  and  the  sale  of  the  lands  under  ex- 
ecution for  which  Ouinan  is  alike  bound, 
there  can  be  no  question  as  to  the  correct- 
ness of  the  Judgment  Qnlnan,  In  pnisuance 
of  the  terms  of  a  written  agreement  there- 
tofore entered  into  between  him  and  W.  C 
Forsee,  by  which  the  latter  was  to  collect 
the  Judgments  against  M.  S.  O.  Donnell  and 
to  have  one-half  of  any  amount  realised  on 
said  Judgments  and  to  hold  for  him  one- 
half  of  any  iHwperty  bought  by  Quinan  at 
any  sale  under  said  Judgments,  bought  the 
lands,    taking  the    deed    thereto    Iilmselt. 
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ToTsee  had  beat  the  attorner  tor  H.  S.  O. 
Donnell  In  defending  against  the  procnie- 
ment  of  all  these  Judgments,  and  had  re- 
ceived from  him  In  compensation  for  his 
services  the  sum  of  $S,000.  In  this  oon- 
nectton  the  court  found  that  Foraee  contln* 
ned  to  act  as  the  attorney  for  M.  S.  O.  Don- 
nell ontll  December,  1899,  and  that  daring 
his  onployment  by  Donnell  he  became  famil- 
iar with  all  of  his  business  and  the  title  to 
and  the  value  of  his  property;  that  Gnlnnn 
bought  the  Wagner  Judgments  March  1& 
1900,  and  about  that  time  he  employed  For- 
see  to  collect  them;  that  Gulnan  had  an  ex- 
ecdtion  Issued  on  the  larger  judgmKit,  di- 
rected to  the  sheriff  of  Jackson  county,  who 
levied  upon  the  land  In  controversy,  and,  by 
a  second  levy,  levied  upon  a  tract  of  land 
that  Donnell  did  not  own;  that  Forsee  knew 
at  the  time  that  Donnell  did  not  own  the 
land  described  In  the  second  levy;  and  that 
he  directed  the  sheriff  In  regard  to  the  levy 
and  sale  of  these  lands. 

In  passing  upon  the  right  of  an  attorney, 
who  had  been  folly  paid  for  his  services,  to 
buy  In  property  at  execution  sale  which  he 
had  been  employed  to  look  after,  the  Supreme 
Court  of  the  United  States,  in  the  case  of 
Schroeder  v.  Young,  181  V.  S.  884,  16  Sup. 
Ct  512,  40  L.  Ed.  721,  said:    "Although  there 
Is  no  general  rule  that  an  attorney  may  not 
purchase  at  an  execution  sale,  provided  It  be 
not  done  to  the  prejudice  of  his  own  clients 
(Fadflc  Railroad  v.  Ketchnm,  101  tJ.  B.  289, 
800,  25  L.  Bd.  932),  such  purchase  In  itself 
Is  calcniated  to  throw  a  doubt  upon  the  fair- 
ness of  the  sale,  and,  as  la  quaintly  said  of 
snch  sales  by  the  Court  of  Appeals  of  Ken- 
tucky, In  Howell's  Heirs  v.  McCreery's  Heirs, 
7  Dana,  888:    'Public  policy  and  tilie  analo- 
gies of  law  require  that  they  should  be  con- 
sidered per  se  as  In  the  twilight  between  leg- 
al fraud  and  fairness,  and  should  be  deemed 
fraudulent,  or  In  trust  for  the  debtor,  upon 
slight  additional  facts.'"    See,  also,  Hall  t. 
Hallett,  1  Cox,  134^  Jones  v.  Martin,  26  Tex. 
B7,  80  Am.  Dec.  641;  Byers  v.  Surget,  19  How. 
(U.  8.)  808,  15  li.  Ed.  670;  Bllghf  s  Heh«  T. 
Vobtai,  7  T.  B.  Men.  612,  18  Am.  Dec.  219. 
In  Davis  T.  Kline,  96  Mo.  401,  9  S.  W.  724, 
2  Ii.  R.  A.  78,  it  is  said:    "If  an  attorney  may 
not  buy  In  and  hold,  as  against  his  client,  an 
OQtBtanding  title  to  property  about  which  he 
gave  advice,  then  he  cannot,  for  his  own  bene- 
llt,  be  allowed  to  strike  down  the  very  trans- 
action whl^  he  advised  and  put  in  writing 
for  his  cllenta    It  matters  not  that  he  is  at- 
tempting to  show  that  the  transaction  was 
fnndnlent  in  fact,  nor  does  it  matter  that 
tbe  facts  are  or  can  be  proved  by  persons  not 
dlsqualifled  to  testify.    The  groundwork  of 
the  whole  doctrine  Is  that  the  attorney  can- 
not take  advantage  of  the  trust  reposed  in 
him.    The  plaintiff,  who  stands  as  a  aubstl- 
titte  for  Asbmy,  can  therefore  take  nothing 
by  tbe  sheriff's  deed."    In  Downard  v.  Had- 
kr,  116  Ind.  184,  18  N.  B.  457,  it  la  said: 


'^Ebe  role  is  inflexible,  and  mast  be  main- 
tained without  any  deviation,  that  an  attor- 
ney who  is  employed  to  protect  or  defend  a 
particular  title  to  land  cannot,  either  during 
the  continuance  of  that  emplojrment  or  after 
Its  termination,  without  disclosing  the  fact 
to,  and  obtaining  the  consent  of,  his  client, 
avail  himself  of  the  information  acquired, 
or  which  it  was  his  duty  to  acquire,  while  in 
that  relation,  and  purchase  an  outstanding 
title  for  himself  and  set  It  op  In  hostility  to 
that  which  he  was  employed  to  perfect  or 
defend.  Henry  r.  Ralman,  25  Pa.  864,  64 
Am.  Dea  708;  Smith  v.  Brotherlln^  62  Pa. 
461." 

Nor  Is  an  attorney  at  liberty  to  violate  the 
professional  confidence  reposed  In  him  by  his 
client  the  moment  that  relation  ceases  to  ex- 
ist, nor  is  It  necessary  for  a  party  seeking 
to  avoid  to  show  that  an  Improper  advantage 
has  been  gained  over  him.  Henry  v.  Ralman, 
2S  Pa.  854,  64  Am.  Dec.  703.  In  Cunningham 
V.  Jones,  87  Kan.  478,  15  Pac.  572,  1  Am.  St. 
Rep.  257,  it  is  held  that  the  purchase  by  an 
attorney  of  an  Interest  in  the  thing  In  contro- 
versy. In  opposition  to  the  title  of  his  client 
during  the  litigation  concerning  the  same,  Is 
forbidden  because  it  places  him  under  temp- 
tation to  be  unfaithful  to  his  trust  Wright 
V.  Walker,  80  Ark.  44;  Wade  v.  Pettlbone,  11 
Ohio,  57,  37  Am.  Dec.  408;  WesfV.  Raymond, 
21  Ind.  305;  Jones  v.  Martin,  26  Tex.  57,  80 
Am.  Dee.  641;  Howell's  Heirs  v.  McQueery's 
Heirs,  7  Dana  (Ky.)  888;  Howell  v.  Baker,  4 
Johns.  Ch.  (N.  Y.)  120.  The  case  of  Henry  v. 
Ralman,  supra,  is  so  directly  In  point  that 
we  feel  at  liberty  to. quote  quite  extensively 
from  that  case,  as  follows:  "If  such  a  pur- 
chase can  be  Justified  by  showing  that,  before 
It  was  made,  the  relation  of  counsel  and  clt 
ent  had  terminated,  either  by  the  decision  of 
the  cause,  or  by  conveyance  of  client's  in- 
terest to  another,  the  burden  of  the  proof  is 
on  the  party  who  afllrms  this  to  be  the  case. 
But  su<A  a  transaction  is  not  to  be  sustained 
on  any  such  grounds.  It  is  a  mistake  to  sup- 
pose that  the  attorney  is  at  liberty  to  violate 
tbe  professional  confidence  reposed  In  him 
by  his  client  the  moment  the  relation  of  coun- 
sel and  client  terminates.  The  necessities  of 
the  client  compell  him  to  repose  unlimited 
confidence  in  his  counsel.  When  he  is  in 
Jeopardy — either  of  life,  liberty,  property,  or 
character — he  is  obliged  to  repose  confidence 
In  his  professional  adviser.  In  order  that  he 
may  be  properly  defended.  If  he  is  threat- 
ened with  a  lawsuit  about  his  land,  he  Is 
compelled  to  exhibit  his  title  papers  to  his 
counsel,  and  disclose  to  him  every  supposed 
defect  In  them,  in  order  that  Imperfections 
may  be  remedied,  and  preparations  made  to 
sustain  the  title.  •  •  •  As  the  necessities 
of  litigation  compel  confidence  on  the  one 
side,  the  law  requires  fidelity  on  the  other. 
The  policy  of  the  law  which  requires  good 
faith  requires  that  it  should  never  be  violat- 
ed. The  reason  for  requiring  It  at  all  de- 
mands that  It  shall  be  perpetual.    Occasions 
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may  arise  wben  an  uprlgbt  counsellor  may 
feel  himself  bonnd  to  -withdraw  from  his 
client's  cause,  but  no  circumstances  what- 
ever can  justify  him  In  betraying  the  trust 
reposed  In  blm  under  the  highest  obligations 
of  professional  honor.  Where  fidelity  is  re- 
quired, the  law  prohibits  everything  which 
presents  a  temptation  to  betray  the  trust 
The  orison  wlilch  deprecates  temptatlcMi  Is 
the  offspring  of  infinite  wisdom,  and  the  rule 
of  law  in  accordance  with  It  rests  upon  the 
most  substantial  foundations.  The  purchase 
by  an  attorney  of  an  interest  in  the  thing  In 
controversy,  in  opposition  to  the  title  of  his 
client,  is  forbidden,  because  It  places  him  un- 
der temptation  to  be  unfaithful  to  his  trust 
Such  a  purchase  therefore  inures  to  the  bene- 
fit of  bis  client  When  the  confidence  has  re- 
lation to  the  title  to  land,  the  fidelity  of  the 
counsel  must  necessarily  follow  the  title  to 
the  land  wherever  it  goes.  •••!*,  after 
the  cause  Is  ended,  or  the  relation  of  counsel 
and  client  temdnated  by  sale,  or  by  the  death 
of  the  client,  the  counsel  employed  to  defend 
the  title  should  be  permitted  to  make  war 
upon  it  by  means  of  purchase  of  the  hostile 
claim,  which  he  was  employed  to  oppose,  no 
one  would  be  safe  in  the  employment  of  pro- 
fessional aid.  If  the  client's  vendees,  even 
his  orphan  children,  may  be  relieved  by 
means  of  violating  the  trust  reposed  by  their 
vendor  or  ancestor,  and  such  breaches  of 
trust  Is  sanctioned  by  the  court,  the  whole 
commonwealth  would  be  overwhelmed  in 
litigation,  all  title  to  land  would  be  in  Jeop- 
ardy, the  Bar  would  cease  to  enjoy  the  con- 
fidence of  the  public,  and  the  courts  of  Jus- 
tice, instead  of  being  the  bulwarks  of  public 
and  private  security,  would  become  the  most 
Intolerable  engines  of  disturbance  and  op- 
pression. •  •  ♦  In  Galbmlth  v.  Elder,  8 
Watts  (Pa.)  81,  It  was  held  that  the  fidelity 
of  counsel  must  be  forever  observed,  and  that 
a  purchase  of  the  adverse  title,  after  the  re- 
lation of  counsel  and  client  had  ceased,  is 
equally  forbidden  with  a  purchase  during  the 
ezlstance  of  such  relation.  In  what  has  been 
said  we  do  no  more  than  carry  out  the  spirit 
of  that  decision." 

Our  conclusion  Is  that  the  sale  of  the  land 
by  the  sheriff,  and  its  purchase  by  Gulnan 
for  the  benefit  of  himself  and  Forsee,  and 
tile  deed  to  the  former  for  their  Joint  bene- 
fit, were  and  are  void  as  to  the  defendants, 
and  that  the  trial  court  correctly  so  held. 
There  was  not  an  Incumbrance  or  Hen  on 
tiie  land  at  the  time  of  the  sheritTs  sale, 
with  respect  to  which  Forsee  did  not  have 
full  and  accurate  knowledge  obtained  by 
him  from  Donnell  as  his  attorney,  and  he 
knew  the  facts  that  would  defeat  them. 
He  knew  that  the  title  to  the  land  as  shown 
by  the  record  was  such  that  no  man  of 
ordinary  Intelligence  or  business  capacity 
would  be  likely  to  bid  upon  them.  As  said 
in  his  brief  In  speaking  of  the  title  to  the 
land  on  the  day  of  Its  sale  by  the  sheriff: 
"On  that  day  no  man  who  desired  to  bid. 


however  astute,  oould  ten  wheiher  the 
deeds  from  Donnell  to  his  son  were  good  or 
bad;  nor  whether  the  courts  would  or  would 
not  uphold  them;  nor  whether  Balllngall's 
prior  Judgment  lien  would  or  would  not  be 
enforced  against  the  land;  nor  what  this 
court  would  do  with  the  litigation  between 
Donnell  and  the  bank."  From  having  rep- 
resented Donnell  In  all  transactions  in 
regard  to  the  lands,  Forsee  occupied  a  posi- 
tion of  superior  advantage  in  regard  to  the 
title  to  them,  and  he  now  Invokes  the  aid 
of  a  court  of  equity  to  take  from  his  client 
for  a  mere  pittance  that  which  he  as  at- 
torney for  him  was  employed  and  paid  to 
protect  Guinan,  under  the  agreement  bfr- 
tween  Forsee  and  Umself.  holds  one-half  of 
whatever  Interest  he  acquired  by  reason  of 
his  purchase  for  Forsee,  and  Is  therefore 
the  trustee  of  an  express  trust,  and  is  as 
much  bound  by  the  acts  and  conduct  of  For- 
see prior  to  and  leading  up  to  the  sale  and 
purchase  of  the  land  as  if  the  purchase  had 
t>een  made  in  their  Joint  names.  The  pur- 
chase, therefore,  in  contemplation  of  law, 
was  for  the  benefit  of  Donnell,  and  a  court 
of  equity  will  not  assist  plaintiff  In  taking 
advantage  of  the  bad  faith  of  Forsee,  to- 
wards his  client.  In  bis  purpose  to  take  from 
the  Intter  that  which  he  had  been  employed 
to  protect 

It  is  insisted  by  plaintiff  that  the  action 
of  the  court  at  the  June  term,  1903,  In  elim- 
inating from  the  Judgment  previously  ten- 
dered the  order  or  provlBl<m  requiring  de- 
fendant M.  S.  C.  Donnell  to  pay  plaintiff 
$1,086,  with  6  per  cent.  Interest  from  May 
19,  1900,  was  erroneous  and  unjust  for  two 
reasons:  First,  It  granted  Donnell  affirma- 
tive equitable  relief  upon  his  cross-bill  with- 
out requiring  him  to  do  equity;  sectHid,  the 
alteration  of,  or  change  of,  the  f<»7ner  en- 
try was  attempted  to  l>e  found  upon  an  ad- 
ditional finding  of  facts,  made  at  a  subse- 
quent term  of  court,  and  after  the  time  of 
filing  motions  for  new  trial  and  In  arrest 
had  expired.  As  to  the  first  proposition, 
there  is  no  merit  in  it  Plaintiff  bought  the 
property  knowing  all  about  the  apparent 
Hens  upon  it  and  of  M.  8.  O.  Donnell's  rl^t 
of  homestead  therein.  Being,  a  sheritTs  sale, 
he  bought  at  his  peril,  Donnell  acquired  no 
benefit  whatever  tlirongfa  plalntitTs  purchase 
of  his  property,  nor  was  plaintiff  in  any 
way  misled  into  purchasing  it  by  reason  of 
any  act  or  misconduct  of  Donnell.  Under 
such  circumstances  it  would  be  a  strange 
rule  of  law,  equity,  or  morals  that  would 
require  him  to  refund  to  plaintiff  the  amount 
paid  by  him  for  the  property. 

As  to  the  other  proposition,  the  lower 
court.  In  consequence  of  the  motions  for  new 
trial  filed  and  continued  to  the  subsequent 
tmn,  bad  a  perfect  right  to  modify  the  for- 
mer finding  and  decree,  as  It  did  do,  as  "all 
of  the  parties  were  present,  and  the  whole 
matter  was  in  the  breast  of  the  court"    (Mc- 
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Gnny  ▼.  Wall,  122  Mo.  614,  27  S.  W.  827; 
Waltw  T.  Scofleld,  167  Mo.  1537,  87  S.  W. 
27Q)  and.  If  plaintiff  desired  to  avail  himself 
of  any  error  of  the  conrt  committed  during 
the  trial,  he  should  have  filed  his  motion 
to  that  end  within  four  days  after  final 
judgment.  Walter  t.  Scofleld,  supra.  But 
hi  thld  case  such  a  course  would  not.  In  any 
event,  have  been  available  to  plaintiff,  be- 
cause this  court  would  not  review  the  action 
of  the  court,  otherwise  than  as  to  the  record 
proper,  without  having  the  evidence  before 
it.  The  judgment  In  favor  of  defendants  Is 
presumed  to  be  correct  Not  having  before 
us  the  evidence  adduced  at  the  trial  to  enable 
ns  to  determine  for  ourselves  whether  It  does 
or  does  not  authorize  the  judgment,  It  will 
not  be  held  erroneous,  even  though  It  may 
not  appear  to  be  authorized  by  the  finding  of 
the  court  As  was  said  In  Blount  v.  Spratt 
supra:  We  do  not  think  it  was  the  Intention 
of  the  Legislature  to  abrogate  the  practice 
of  this  court  so  long  followed,  of  super- 
rising  the  finding  of  the  trial  courts  In  equi- 
ty cases.  If  the  evidence  was  before  us  on 
proper  exceptions,  we  could  review  It  and 
determine  for  ourselves  the  correctness  of 
the  findings."  It  has  been  held  In  numerous 
eases  that  we  are  not  botmd  by  the  finding 
of  fact  by  the  trial  court  (Ltns  v.  Iienhardt. 
127  Mo.  281,  29  8.  W.  1025;  Dalrymple  v. 
Craig,  149  Mo.  351,  60  8.  W.  884;  Courtney 
V.  Blackwell,  150  Mo.  267,  61  8.  W.  668: 
Hoeller  t.  Haffner,  166  Mo.  597,  56  8.  W. 
312).  and  it  must  logically  follow  that,  in 
order  to  overthrow  a  Judgment  which  is 
presumably  free  from  error,  It  devolves  upon 
the  party  assailing  it  to  show  something 
more  than  tiie  mere  fact  that  the  facts 
found  by  the  trial  court  do  not  sustain  It 
and  this  he  can  only  do  by  bringing  before 
this  court  by  bill  of  exceptions  all  the  evi- 
dence in  the  case,  in  order  that  we  may  re- 
view It  for  ourselves.  Such  Is  the  law  an- 
nounced in  State  ex  rel.  v.  Jarrott  supra, 
which  is  supported  by  both  reason  and  au- 
thority, and  as  to  the  correctness  of  which 
there  can  be  no  question.  If  this  be  not  so, 
thai  it  Is  idle  to  say  that  this  court  In  equity 
eases  where  the  evidence  Is  before  us,  will 
review  It  and  determine  for  ourselves  the 
correctness  of  the  findings,  and  all  prior  de- 
cisions to  tliat  effect  should  be  overruled. 

Plaintiff  further  Insists  that  the  answer 
and  cross-bill  practically  admit  that  the 
Donnell  deeds  were  fraudulent,  and  that  be 
should  at  least  have  had  a  decree  setting 
aside  those  deeds.  Admitting  for  the  sake 
of  the  argument  only  that  the  deeds  were 
fraudulent  ttiey  embraced  Donnell's  home- 
stead, which  was  absolutely  exempt  from 
levy  and  sale  under  execution,  and  the  only 
way  that  any  part  of  it  could  be  sold,  though 
in  excess  of  the  homestead  right  was  to  first 
have  the  homestead  set  off,  and  then  sell 
the  excess,  if  any.  A  debtor  cannot  have 
two  homesteads  set  off  in  different  portions 


of  the  same  tract  of  land.  One  set  of  credit- 
ors cannot  under  execution  have  defendant's 
homestead  set  out  from  a  large  tract  of 
land  and  sell  the  remainder,  and  then  an- 
other creditor  levy  on  the  same  land  and 
have  the  sheriff  set  <^  homestead  of  land 
and  sell  the  other  xtortion,-  including  the 
part  set  off  in  the  former  proceedings  as 
homestead.  Otherwise  every  homestead  set 
off  to  a  debtor  could  be  sold  by  succee- 
sive  creditors.  A  homestead  once  set  off 
to  a  debtor  remains  his  homestead,  and  can- 
not be  sold  under  executlcm,  although  it 
should  increase  in  value  above  the  amount 
allowed,  without  first  having  the  homestead 
rig^t  again  adjusted.  As  was  said  In  Macke 
V.  Byrd,  181  Mo.  682,  83  8.  W.  448,  62  Am. 
St  Rep.  649:  "In  contemplation  of  section 
5436,  Rev.  St  1889,  the  sarplns,  above  the 
statutory  measure,  Is  not  available  on  execu- 
tion until  ascertained  and  determined  by 
the  location  of  the  true  homestead  itself, 
In  the  manner  prescribed.  The  homestead 
in  dispute  in  the  present  case  was  fixed  and 
defined  by  the  action  of  appraisers,  the 
sheriff,  and  the  court  tmder  the  Houck  exe- 
cution In  1876,  and  the  debtor  bad  the  right 
to  all  the  privileges  of  a  homestead  owner 
as  to  that  pr<q)erty,  so  set  off  (including 
the  ris^t  to  sell  it)  until  some  creditor 
should  by  proper  steps  attack  the  former  al- 
'lotment  of  the  homestead  as  to  quantity  or 
value." 

In  the  case  In  hand  there  had  been  an  exe- 
cution levied  on  the  land  in  question  In  the 
bank  cfUM  and  under  that  levy  a  homestead 
was  carved  out  by  metes  and  bounds,  and  set 
apart  to  the  defendant  This  homestead  re- 
mained his,  and  was  not  thereafter  subject 
to  execution.  The  remainder  of  the  land  in 
question  was  sold  and  sheriff's  deed  executed 
therefor  to  the  Citizens'  National  Bank. 
When  the  second  levy  was  made,  and  undw 
which  the  land  was  sold,  it  included  this 
particular  tract  of  land  set  out  as  a  home- 
stead. As  a  homestead  had  already  been  set 
off  to  defendant  there  was  no  necessity  for 
him  to  claim  any  homestead  in  this  Instance, 
because  his  homestead  had  already  been  set 
off  to  hlnib  The  court  found  that  the  first 
execution  was  "levied  upon  the  land  in  con- 
troversy," that  a  second  levy  was  made  "upon 
a  tract  of  land  that  Donnell  did  not  own, 
that  Mr.  Forsee  knew  at  the  time  that  Don- 
nell did  not  own  the  land  described  in  the 
second  levy."  The  pretended  homestead  in 
this  case  was  set  off  under  this  second  levy 
"out  of  real  estate  which  he  (Donnell)  did 
not  own,  and  in  which  he  had  no  Interest" 
Forsee  knew  this.  The  land  levied  «i  under 
the  first  levy  Included  Donnell's  homestead, 
set  apart  to  him  when  execution  was  issued 
on  the  bank  judgment  "This  fact  was  well 
known  to  Forsee,  when  as  Oulnan's  attorney 
he  caused  this  same  land  to  be  sold  under  the 
Wagner  judgment"  There  Is  no  finding  that 
any  homestead  was  attempted  to  be  set  off 
onder  the  first  levy  on  all  the  lands  now  In 
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controTersy  and  whldi  Indnded  the  spedflc 
tract  of  land  theretofore  set  off  as  the  home- 
Mead.  The  finding  la  that  the  sale  Included 
the  homestead.  Under  the  authorities  sub- 
mitted, and  under  the  well-settled  law,  this 
finding  alone  Justified  the  court  in  setting 
aside  the  BtaerUt'B  deed. 

It  Is  well  settled  In  this  state  that  a  de- 
fendant bi  an  execution  may  claim  a  home- 
stead In  property  which  he  has  conyeyed,  even 
though  the  conyeyance  be  made  for  the  pur- 
pose of  defrauding  creditors.  Thus,  In  Vog- 
ler  ▼.  Montgomery,  54  Mo.  586,  it  Is  said: 
"In  thli  case  it  appears  that  Vogler  liad, 
inrlor  to  the  leyy,  conveyed  Ills  title  to  the 
premises  to  one  Buess,  and  upon  this  ground 
it  is  claimed  that  he  fbrfeited  all  the  pro- 
tection which  the  homestead  law  gives.  If 
this  conveyance  was  in  good  faith,  and  valid; 
then  it  is  obvious  that  an  execution  and  sale 
under  It  would  convey  nothing;  but,  if  it  was 
fraudulent,  as  It  doubtless  was  claimed  to  be 
by  the  execution  creditor,  then  the  title  was 
In  Vogler,  and  the  homestead  law  exempted 
it  from  execution.  It  ajHpears  to  be  the  re- 
ceived (^inlcm  that  neither  a  fraudulent  con- 
veyance nor  an  act  of  bankruptcy .  on  the 
part  of  the  head  of  the  family  will  produce 
a  forfeiture  of  the  benefits  of  the  homestead 
exemption."  That  case  was  followed  with 
approval  in  Spratt  v.  Early,  169  Mo.  357,  60 
&  W.  13,  wherein  Oantt,  J.,  In  speaking  for 
the  court,  said:  "In  Vogler  v.  Montgomery, 
54  Ma  577,  it  was  ruled  that  neither  a  fraud- 
ulent conveyance  nor  an  act  of  bankrapt<7 
would  produce  a  forfeiture  of  the  ben^ts  of 
the  homestead  exemptions,  citing  Cox  v. 
Wilder,  2  Dill.  48,  Fed.  Caa.  No.  880&  That 
rule  was  reaffirmed  in  State  ex  rel.  v.  Divel- 
Ing,  66  Mo.  875.  In  Bums  t.  Bangert,  82 
Mo.,  loc.  dt  177,  4  S.  W.  677,  that  case  was 
again  approved,  and  It  was  said  of  exempt 
property:  'If  his  creditors  cannot  reach  It 
for  his  debts,  its  sale  or  conveyance  is  no  con- 
cern of  the  creditors,  since  they  have  no  right 
or  claim  thereon.  They  can  only  complain 
of  sales  and  conveyances  of  property  subject 
to  their  debts.  To  this  extent  the  creditors 
have  no  standing  In  court'  Davis  v.  Land, 
88  Mow  436;  Hartzler  v.  Tootle,  85  Mo.  SL 
All  these  cases  wore  reviewed  in  Bank  v. 
Guthrey,  127  Ma,  loc.  dt  193,  29  8.  W.  1004, 
48  Am.  St  R^.  6Z1,  and  the  doctrine  reas- 
serted and  finally  settled  in  Macke  v.  Byrd, 
181  Ma  682,  39  8.  W.  448,  52  Am.  St  Rep. 
649." 

The  cross-bill  claimed  that  the  conveyance 
by  Donnell  to  his  aoa  was  valid,  as  well  also 
as  the  deed  of  trust  to  secure  the  paymoit  of 
the  $40,000  purchase  money.  But,  if  these 
conveyances  were  fraudulent,  as  claimed  by 
plaintiff,  then  the  homestead  attached,  and 
he  had  no  right  to  have  it  sold  under  the  exe- 
cution. Under  the  bank  execution  all  the 
land  in  question  had  been  sold  and  deeded 
to  the  bank,  except  the  portion  set  aside  as 
a  homestead.  Donnell  had  the  right  to  the 
homestead  set  apart  to  him  In  the  bank  ctme, 


and,  when  he  sold  It  to  his  son  and  took  bade 
a  deed  of  trust  to  secure  the  payment  of  the 
purchase  money,  he  had  a  perfect  right  to 
do  so.  And,  even  if  there  had  been  no  gener- 
al finding  for  defendants,  the  trial  court  was; 
In  such  circumstances,  fully  Justified  in  set- 
ting aside  the  sheriff's  sale  and  deed  to 
plaintiff  therein. 

Our  conclusion  is  that  the  Judgment  Is  for 
the   right   party,   and   should   be  affirmed. 

BRACE,  G.  J.,  concurs  in  the  result. 
GANTT,  VALLIANT,  FOX,  LAMM,  and 
GRAVES,  JX,  concur. 


NBPHLHB  V.  VS^OODWARD  et  al. 

(Supreme  Court  of  MIsaoarl.     Division  No.  1. 
Nov.  21,  1906.) 

1.  Thkatkbs  and  Shows— iNjtmiKS  to  Pa* 

TBOHS— VlBDICT— BVIDBNCB. 

In  an  action  for  injuries  to  a  patron  of  a 
theater  bv  an  alleged  defect  in  an  aisle  carpet, 
evidence  held  insufficient  to  show  that  a  verdict 
for  plaintiff  was  the  result  of  passion  or  prej- 
udice. 

2.  NSOLIOBRCS— TbIAI/— iNBTBUCnORS. 

Where,  In  an  action  for  injuries  to  a  tfiea- 
ter  patron  by  an  alleged  defect  in  an  aisle  car- 
pet, the  court  correctly  defined  "ordinary  care" 
in  a  separate  instruction,  an  instruction  that 
plaintiff  was  entitied  to  recover,  other  facts  be- 
ing found,  if  she  herself  was  ezeicisine  ordinary 
care  at  the  time,  was  not  erroneous  for  failure 
to  define  "ordinary  care"  aa  applicable  to  plain- 
tiff's conduct 

[Bd.  Note.— For  cases  in  pobit,  see  Cent  Dig. 
vol.  87,  Negligence,  {  384.] 

8.  Thkatebb  and  Shows— iRjimiss  to  Pa« 

TBONS— CONTBIBDTOBT    NEOLIOENCE. 

Whei*  plaintiff  was  injured  by  catchinc 
her  foot  in  a  hole  in  a  theater  aisle  carpet  aa 
she  was  being  shown  to  her  seat  by  an  nshw, 
she  was  not  negligent  in  failing  to  look  out  for 
holes  in  the  carpet,  in  the  absence  of  any  want- 
ing that  they  existed ;  she  being  entitied  to 
presume  that  it  was  safe  to  follow  the  usher. 
4.  TaiAL— iNSTBUonoRB— GuBino  Ouibsiorb. 

Plaintiff  was  injured  by  catching  her  foot 
in  a  hole  In  a  theater  aisle  cari>et.  The  court 
charged  that  If  defendants  negligently  permitted 
a  hole  to  remain  in  the  carpet  and  the  theater 
was  dimly  and  improperly  lighted  along  the 
aisle,  which  was  rendered  unsafe  to  persons 
attempting  to  pass  over  the  hole  In  order  to 
reach  seats,  and  the  aisles  were  dangerous,  etc., 
to  defendant's  knowledge,  plaintiff  waa  entitied 
to  recover.  Held,  that  such  instruction  waa 
correct  so  far  aa  it  went  and  the  omissi(m  to 
require  that  the  condition  of  the  carpet  before 
the  accident  must  have  been  such  that  defend- 
ants, by  the  exerdse  of  ordinary  care^  could 
have  foreseen  the  probable  dan^r,  waa  cured 
by  another  instruction  that  negligence  was  not 
the  proximate  cause  of  an  accident  unless, 
under  all  the  drcnmstances,  the  accident  might 
have  been  reasonably  foreseen  by  a  man  exercis- 
ing reasonable  and  ordinary  care,  etc. 

[Bd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  {  56a] 

6.  Thxatebs  and  Shows— Injttbies  to  Pa- 

TBONS— NXaUOENCl—lNSTBUCTIONB. 

Where,  in  an  action  for  injuries  to  a 
theater  patron  by  catching  her  foot  in  a  hole 
in  an  aisle  carpet  the  onlv  evidence  as  to  tb« 
length  of  time  the  hole  had  existed  was  that  of 
a  witness  who  stated  that  he  had  caught  bis 
foot  In  the  hole  a  week  or  two  weeks  before  ch« 
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accident,  an  Instruction  that  It  was  defendants^ 
dat7  to  keep  erery  port  of  the  theater  used  by 
the  patrons  thereof  in  going  and  coming  from 
the  aeata  In  a  reasonably  safe  condition  was 
not  objectionable  as  holding  defendants  liable, 
though  the  hole  had  occurred  so  shortly  before 
the  accident  that  defendants  could  not  poasiMy 
have  discovered  it. 

[Ed.  Note. — For  cases  in  point,  sea  Cent  Dig. 
vol  45,  Theaters  and  Shows,  i  6.J 

8.  ApPKAii— Instructions— Pbejttdictc. 

In  an  action  for  Injuries  to  a  theater  patron 
by  catching  her  foot  in  a  hole  in  an  aisle  car- 
pet, defendants  were  not  prejudiced  bv  an  ab- 
stract instruction  that  they  were  bound  to  keep 
every  part  of  the  theater  used  by  patrons  in  a 
reasonably  safe  condition. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
nA.  8,  Appeal  and  Error,  S  422»).} 

1.  Pakcrbbship  —  Aonons  AaAinn  Fzut  — 
PBOor  OF  Pabihebsbip  —  Atfidatit  —  Is- 
sues. 

Where,  in  an  action  against  a  firm,  there 
was  no  affidavit  filed  with  the  pleadings  in  the 
cause  denying  the  partnership,  as  required  by 
Rev.  St.  18^,  {  746,  the  fact  of  partnership 
was  not  in  issue. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  {  409.] 

8.     TKIAI,  — iHBTBUCnONB  — IBSUBS  — RefUS- 

Ai.  or  Requests. 

Where  the  issues  that  were  tried  were 
sufficiently  defined  in  the  instructions  given, 
the  court  did  not  err  in  refusing  an  instruction 
which  was.  In  substance,  a  copy  of  the  petition 
and  answer  designed  to  present  the  issues. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toL  40,  Trial,  S|  651-«59.] 

Appeal  from  Circuit  Ooart,  Lafayette 
County;   Samuel  Davis,  Judge. 

Action  by  Sallle  Nepbler  against  O.  D. 
Woodward  and  others.  From  a  judgment 
for  plaintiff,   defoidants   appeal.    AlBrmed. 

B.  M.  Bartlett  and  Tbomson,  Stanley  Ac 
Price,  for  appellants.  John  Welbom  and 
Robert  B.  Rooney,  for  respondent 

VALLIANT.  J.  Plaintiff  alleges  that  de- 
fendants were  proprietors  of  a  theater  in 
Kansas  City;  that  plaintiff,  with  a  party 
of  friends,  attended  a  theatrical  performance 
at  defendants'  theater  on  the  afternoon  of 
April  15,  1899;  that  as  she  was  passing  down 
one  of  the  aisles  to  the  seat  that  she  was  to 
occupy  her  foot  was  caught  in  a  hole  in  the 
carpet  In  consequence  of  which  she  fell,  strik- 
ing her  left  side  against  one  of  the  theater 
diaiis  and  received  severe  Injuries  to  her  per- 
son. The  petition  alleges  that  the  theater  was 
dimly  and  not  sufficiently  lighted,  and  that 
the  bole  In  the  carpet  and  the  insufficient 
light  made  the  condition  dangerous  to  per- 
Mos  attending  the  performance  as  plaintiff 
wag,  and  that  the  defendants  knew,  or,  by 
the  exercise  of  ordinary  care  would  have 
known,  the  condition  a  sufficient  length  of 
time  before  the  accident  to  have  remedied  it, 
bat  neglected  to  do  so.  The  answer  was  a 
general  denial,  and  a  plea  that  any  Injury 
or  damage  the  plaintiff  may  have  suffered 
was  the  result  of  her  own  fault,  want  of 
care,  and  n^IIgence.  Reply  general  denial. 
The  testimony  on  the  part  of  the  plaintiff 


tended  to  prove  that  she  and  three  of  her  fis- 
male  friends,  having  purchased  their  tickets 
to  the  matinee  performance,  attended  the 
theater  and  were  being  shown  to  their  seats 
by  the  usher;  that  as  the  plaintiff  was  pass- 
ing down  the  aisle,  which  was  an  Inclined 
floor,  her  left  foot  was  caught  In  a  hole  in 
the  carpet,  which  caused  her  to  trip,  and  she 
fell,  striking  her  left  side  violently  on  the 
Iron  arm  of  the  chair;  that  she  was  render- 
ed sick  Immediately,  but  remained  In  the 
theater  during  the  performance,  and  when 
it  was  over  was  assisted  to  walk  to  the 
home  of  a  friend,  where  she  remained  until 
about  8  o'clock  that  evening,  then  walked 
home,  and  went  to  bed,  suffering  great  pain 
and  applying  home  remedies ;  that  this  was 
a  Saturday,  and  she  called  In  a  physician 
the  next  Monday;  that  from  the  day  of  the 
accident  to  the  day  of  the  trial  she  had  been 
an  invalid,  with  great  suffering,  had  been 
subjected  to  a  very  serious  surgical  operation, 
and  her  Injuries  were  permanent-  A  witness 
for  plaintiff  testified  that  he  had  caught  his 
foot  In  the  same  hole  and  tripped  a  wedc 
or  two  before  the  plaintifTs  accident  Plaln- 
titTs  testimony  also  tended  to  show  that  the 
light  had  not  been  fully  turned  on  when  she 
fell  and  the  light  was  dim.  The  accident  oc- 
curred April  15,  1899.  The  suit  was  brought 
November  8,  1902.  On  the  part  of  defendant 
the  testimony  tended  to  show  as  follows: 
About  three  months  before  the  alleged  acci- 
dent the  theater  bad  been  burned  out,  re- 
built and  entire  new  furniture  and  new  car- 
pets had  been  put  in.  On  the  aisle  In  ques- 
tion there  was  a  new  Ingrain  carpet,  the  or- 
dinary wear  of  which  for  such  use  was  two 
or  three  years.  The  defendants  had  never 
beard  that  there  was  any  hole  In  this  carpet 
and  there  was  no  hole  In  It  The  theater 
was  brilliantly  lighted  with  electric  lights, 
which  were  fully  turned  on  before  the  doors 
were  opened  or  the  people  began  to  arrive. 
Defendants  never  heard  of  the  alleged  acci- 
dent until  this  suit  was  brought  more  than 
three  years  after  it  Is  alleged  to  have  oc- 
curred. Defendants'  testimony  also  tended 
to  prove  that  the  plaintiff's  physical  condi- 
tion on  which  she  predicated  claim  for  dam- 
ages was  not  the  result  of  the  alleged  acci- 
dent hut  of  disease  of  which  she  was  suffer- 
ing t>efore.  The  suit  was  begun  In  Jackson 
county  and  taken  by  change  of  venue  to 
Lafayette  county,  where  thero  was  a  trial 
resulting  In  a  judgment  for  plaintiff  for 
$5,000,  from  which  defendants  appeal.  The 
assignments  of  error  are  based  on  the  action 
of  the  court  in  giving  certain  instructions  for 
the  plaintiff  and  refusing  certain  others  re- 
quested by  the  defendants;  also  In  overruling 
the  motion  for  a  new  trial. 

1.  At  the  close  of  the  plaintifTs  case,  and 
again  at  the  close  of  ail  the  evidence,  the  de- 
fendants asked  Instructions  In  the  nature  of 
a  demurrer  to  the  evidence.  Defendants 
hardly  contend  that  there  was  no  evidenc* 
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tending  to  prore  the  cause  of  action  stated 
In  the  petition;  but  do  with  great  serious- 
ness contend  that  the  preponderance  of  the 
testimony  was  so  greatly  against  the  plain- 
tiff that  the  verdict  ought  not  to  stand,  and 
that  Is  the  argument  on  which  is  based,  also, 
the  complaint  that  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial.  It  is  argued 
that  the  plaintiff's  own  evidence  showed  that 
It  would  have  been  a  physical  impossibility 
for  her  to  have  fallen  as  she  said  she  did 
and  as  her  friends  who  were  with  her  said 
she  did.  As  she  came  down  the  aisle,  ac- 
cording to  her  testimony,  she  walked  north, 
in  the  direction  of  the  stage.  The  seats  she 
and  ber  friends  were  to  occupy  were  to  her 
right.  When  she  reached  the  seats,  she  turn- 
ed to  the  right,  with  ber  face  towards  the 
east  Hot  left  foot  was  caught  In  the  bole 
In  the  carpet,  and  she  was  thrown  down. 
She  struck  the  arm  of  the  chair  with  her 
left  side  and  fell  In  a  sitting  position,  her 
foot  remaining  In  tbie  hole  in  the  carpet  un- 
til It  was  removed  with  the  assistance  of 
one  of  ber  friends.  The  argument  for  ap- 
pellant Is  that  the  disease,  according  to  the 
physicians  who  attended  her  and  operated 
on  her,  was  on  her  left  side — ^therefore  the 
necessity  for  her  to  claim  that  she  struck 
her  left  side  In  the  fall— but  that,  with  her 
foot  held  fast  in  the  hole,  the  arm  of  the 
chair  which  she  struck  being  towards  ber 
right,  she  could  not  have  fallen  against  it 
with  her  left  side  and  then  have  landed  in 
a  sitting  position.  It  is  also  argued  that  the 
unquestionable  character  of  the  evidence 
shows  that  it  was  a  new  carpet,  whicb, 
after  the  theater  season  in  which  the  plain- 
tiff claims  to  have  been  Injured  was  over, 
had  been  taken  up  and  cleaned  and  replaced, 
and  no  hole  was  found  in  It:  that  the  thea- 
ter was  Illumined  with  brilliant  electric  lights, 
and  no  complaint  beard  from  plaintiff  until 
more  than  three  years  after  the  alleged  ac- 
cident It  is  difficult  to  see  how  the  plaintiff 
could  have  fallen  exactly  as  she  and  her 
friends  said  she  did  under  the  conditions 
mentioned,  but,  If  she  fell  at  all,  she  and 
her  female  friends  might  In  the  excitement 
of  the  occasion  have  been  mistaken  In  some 
of  the  details  yet  accurate  In  the  main  Im- 
portant facts.  The  argument  was  doubtless 
pressed  on  the  Jury  and  afterwards  on  the 
trial  Judge,  and,  it  t>eing  an  argument  on 
the  facts,  we  do  not  feel  authorized  to  over- 
rule the  trial  court  on  a  point  within  ite 
peculiar  province:  As  to  the  respectable 
charactn  of  the  defendants'  witnesses,  that, 
too,  was  a  matter  for  the  consideration  of 
the  Jury  and  the  trial  Judge.  The  plaintiff 
meets  the  fact  that  she  refrained  trom  mak- 
ing complaint  to  defendante  for  so  long  a 
time  by  saying  that  one  of  the  nshers  saw 
her  fall  and  assisted  her  to  rise,  and  the 
Inference  Is  that  he  reported  it  to  the  defend- 
ants as  be  should  have  done.  We  are  not 
entirely  satisfied  that  the  verdict  of  the  Jury 


Is  In  accordance  with  the  preponderance  of 
the  evidence,  but  we  do  not  feel  Justified  In 
saying  that  the  verdict  could  have  resulted 
only  from  prejudice  t>r  passion.  There  was 
evidence  of  a  substantial  character  to  sup- 
port it,  and,  the  trial  court  having  approved 
It,  we  must  let  it  remain. 

2.  The  first  instruction  given  for  the  plain- 
tiff was  to  the  effect  that  if  the  theater  was 
dimly  and  insufficiently  lighted,  and  the  hole 
existed  in  the  carpet,  and  those  facts  render- 
ed the  aisle  or  passageway  unsafe  and  dan- 
gerous to  persons  passing  along  or  over  It, 
and  that  defendants  knew,  w  by  the  exercise 
of  ordinary  care  would  have  known,  the  on- 
safe  and  dangerous  condition  a  snfflclent 
length  of  time  to  have  mended  or  removed 
the  carpet,  and  have  provided  proper  light, 
and  that  defendante  neglected  to  do  so,  and 
that  plaintiff  xmrchased  a  ticket  of  admission 
and  was  being  shown  to  a  seat  by  a  servant 
of  defendante'  and  was  passing  through  the 
aisle  exercising  ordinary  care,  that  her  foot 
was  caught  in  the  hole  in  the  carpet  and  In 
consequence  she  tripped  and  fell  and  receiv- 
ed certain  injuries,  etc.,  then  the  verdict 
should  be  for  the  plaintiff.  Appellant  com- 
plains of  that  instruction  because  it  author- 
izes the  plaintiff  to  recover,  other  facte  be- 
ing found,  if  she  was  herself  at  the  time 
exercising  ordinary  care,  without  defining 
the  term  "ordinary  care"  as  applicable  to  her 
then  and  there,  and  also  that  it  ignores  the 
affirmative  defense  of  contributory  negli- 
gence. The  instruction  Is  followed  by  In- 
struction No.  2,  which  defines  "ordinary  care" 
to  be  "that  care  which  an  ordinary  carefal 
and  prudent  person  would  use  under  the  same 
or  similar  circumstances."  That  as  a  gen- 
eral definition.  Is  correct  and,  although  such 
a  general  definition  does  not  satisfy  the  re- 
quiremente  of  all  cases,  for  there  are  cases 
In  which  the  conduct  to  be  observed  in  order 
to  fill  the  requlremente  of  ordinary  care 
should  be  specified  In  the  Instruction  (Dairy 
Co.  T.  Transit  Co.,  98  Mo.  App.  20,  71  S.  W. 
726;  Hayden  v.  Railroad,  124  Ma  560,  28 
S.  W.  74),  yet  It  was  sufficient  In  this  case. 
Strictly  speaking,  there  Is  no  affirmative 
plea  of  contributory  negligence  in  the  answer 
in  this  case.  There  is  a  plea  to  the  effect 
that  whatever  injuries  the  plaintiff  may  have 
suffered  were  the  result  of  her  own  negli- 
gence, but  there  are  no  acta  of  negligence  on 
her  part  specified  in  the  plea.  But  if  there 
had  been  a  plea  of  contributory  negligence, 
it  would  have  made  no  difference,  because 
there  was  no  evidence  that  the  accident  was 
caused  in  any  degree  by  any  act  of  negligence 
on  the  part  of  the  plaintiff.  She  was  not 
bound  to  be  on  the  lookout  for  holes  In  the 
carpet  when  the  usher  was  showing  her  to 
the  seat  She  had  a  right  in  the  al>8ence  of 
any  warning  to  the  contrary,  to  presume  that 
It  was  safe  to  follow  where  the  usher  led 
the  way. 

This  Is  rather  an  unusual  case.    A  bole  In  a 
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carpet  is  not  ordinarily  snch  a  menace  to 
life  or  limb  as  wonld  jnstlt^  the  court  In 
assnmlng  It  to  be  dangerous  to  peraons 
passing  OTer  It  and  the  question  of  whether 
It  was  in  this  Instance  of  such  a  diaracter 
that  the  proprietors  of  the  theater  ought 
to  baye  recognized  It  as  a  danger  to  their 
patrons  and  bare  guarded  against  it  was  a 
question  of  fact  for  the  Jury.  It  is  doubt- 
fal  If  the  instruction  now  under  discussion 
was  explicit  enough  In  propounding  that 
question  to  the  Jniy.  The  language  of  the 
instruction  on  this  point  is:  "If  the  Jury 
believe  •  *  •  that  defendants  carelessly 
and  negligently  permitted  to  remain  In  the 
carpet  covering  the  aisle  or  passageway  on 
the  west  side  of  tbe  balcony  of  said  theatw 
«r  building  a  hole  or  opening  aboat  three 
bicbes  in  diameter  in  said  carpet,  and  that 
said  theater  was  dimly  and  Improperly  light- 
ed along  aald  aisle  or  passageway  on  the  west 
tide  of  said  balcony  of  said  theater,  and  that 
■aid  alale  or  passageways  were  rendered  nn- 
■afe  and  dangerous  to  persons  attempting  to 
paaa  along  and  over  tbe  same  in  order  to 
readi  the  seats  In  the  theater  to  see  and  wit- 
ness the  performance,  and  If  yon  believe  from 
the  evidence  that  said  aisles  and  passageways 
were  dangerous  and  unsafe,  and  that  defoid- 
ants  knew,"  etc.  It  cannot  be  said  that  the 
instruction  failed  oitlrely  to  submit  to  the 
Jury  the  question  of.  whether  or  not  the  hole 
and  the  insufficient  light  created  a  condition 
of  danger  and  the  defendant's  knowledge  of 
it;  but  the  fault  with  it  is  that  it  treats  the 
bole  in  the  carpet  and  tbe  dim  light  as  it 
would  treat  facts  which  constitute  an  ob- 
vious danger.  If  a  person  knows  that  he 
has  left  bis  cellar  door  open  in  a  public  side- 
walk on  a  dark  night,  he  knows  that  he  has 
set  a  mantrap,  but  we  have  no  right  to  as- 
snme  that  a  round  bole  in  a  carpet  on  tbe 
floor,  tbree  Inches  In  diameter,  evoi  in  a 
dark  or  dimly  lighted  room,  is  fraught  with 
danger  to  life  or  limb.  It  may  or  may  not  be 
M,  according  to  circumstances ;  but  in  submit?- 
ting  tbe  question  to  the  Jury  tliey  ought  not 
be  left  to  Judge  by  the  result  alone  that  it 
was  dangerous,  but  should  be  instructed 
that,  although  they  might  find  that  It  resulted 
in  the  injury  in  this  instance,  yet  the  defend- 
ants would  be  liable  as  for  neglect  of  duty 
only  in  case  the  condition  was  such  that 
reasonably  prudent  men  engaged  in  that 
butdneos  wonld,  by  the  exercise  of  ordinary 
care,  foresee  or  anticipate  the  dang^.  It  Is 
easlw  to  Judge  that  the  condition  was  dan- 
gerous after  tbe  accident  occurred  than  it 
was  before;  but  defendants  are  not  liable 
unless  before  tbe  accident  the  condition  was 
such  that  by  the  exercise  of  ordinary  care 
they  could  have  foreseen  probable  danger. 
^nie  instruction  omits  to  submit  this  ques- 
tion in  the  concrete  form  that  tbe  facts  In 
this  case  call  for,  but  the  omission  is  sup- 
piled  in  an  Instruction  given  at  tbe  request 
of  defendants.  In  Instruction  12  for  de- 
(wdants  tbe  court  said:    •••    •   •   The  Jury 


Is  Instructed  that  negligence  Is  not  tbe  prox- 
imate cause  of  an  accident  unless  under  all 
circumstances  the  accident  might  have  been 
reasonably  foreseen  by  a  man  exercising 
reasonable  and  ordinary  care.  It  is  not 
enough  to  prove  that  the  accident  is  tbe 
natural  consequence  of  some  negligence.  It 
must  also  have  been  the  probable  conse- 
quence of  the  special  act  of  negligence  al- 
leged as  defined  in  tbe  Instructions,  and  be- 
fore you  can  find  a  verdict  for  the  plaintiff 
herein  yon  must  find  from  the  evidence  that 
there  was  a  hole  in  the  carpet  in  the  balcony 
of  tbe  Aaditorlum  Theater,  and  that  tbe  de- 
fendants. In  the  exercise  of  reasonable  and 
ordinary  care,  should  have  foreseen  that 
such  hole,  if  any  existed,  would  in  all  prob- 
ability cause  an  injury  similar  to  that  which 
is  claimed  to  have  happened  on  the  15th  day 
of  April,  1899."  The  plaintiff's  instruction 
Is  correct  as  tar  as  it  goes,  and  that  of  the 
defendants  is  in  no  respect  in  conflict  with 
it,  but  it  goes  farther,  and  amends  the  de- 
fective statement  of  the  hypothesis  presented 
In  plaintiff's  instruction.  Taking  the  two 
together,  tbe  question  was  fairly  submitted 
to  the  Jury. 

8.  In  instruction  No.  S  for  plaintiff  It  is 
said  that  it  was  tbe  duty  of  defendants  "to 
keep  every  part  of  said  theater  used  by  the 
patrons  thereof  in  going  and  coming  from 
the  seats  In  a  reasonably  safe  condition." 
Of  this  it  is  complained  that  It  holds  the  de- 
fendants liable,  even  though  the  bole  In  tbe 
carpet  had  occurred  so  shortly  before  tbe  ac- 
cident that  defendants  could  not  possibly 
have  discovered  It.  Even  if  tbe  instruction 
under  other  circumstances  would  have  been  li- 
able to  that  interpretation.  It  could  not  have 
4>een  so  understood  In  this  case.  Tbe  only  evi- 
dence in  the  case  bearing  on  tbe  question  of 
how  long  the  hole  had  been  there  was  that  of 
one  of  plaintiff's  witnesses,  who  stated  that 
he  had  caught  his  foot  in  it  and  stumbled  a 
week  or  two  weeks  before  this  accident  The 
evidence  for  the  defendant  was  that  there 
was  no  hole  there  at  all.  Under  the  other 
instructions  the  Jury  were  bound  to  believe 
the  plaintlfTs  witness  on  that  point  before 
tney  could  find  for  the  plaintiff.  It  is  also 
complained  that  this  Instruction  8  merely . 
states  what  the  defendants'  duty  was  In  the 
particular  mentioned,  but  does  not  say  what 
the  consequence  of  neglect  of  the  duty  would 
be ;  that  is,  that  It  was  a  mere  aijstract  prop- 
osition of  law.  That  is  a  Just  criticism,  but 
we  cannot  see  how  any  possible  Injury  could 
have  resulted  from  giving  that  Instruction. 

4.  Apiieilants  contend  that  the  court  should 
have  sustained  their  demurrer  to  the  evi- 
dence because  they  were  sued  as  partners 
and  there  was  no  evidmce  of  partnership. 
There  was  no  such  issue  as  that  to  be  tried. 
SecUon  746,  Rev.  St  1899,  provides  that 
where  plaintiffs  or  defendants  sue  or  are 
sued  as  partners,  It  shall  not  be  necessary 
to  prove  tbe  fact  of  partnership,  "unless  the 
opposite  party  put  such  fact  in  issue  by  af- 
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fldavit  filed  wltb  the  pleadings  In  tiie  cause." 
No  such  affldaylt  was  filed.  Besides,  there 
was  ample  proof  of  the  partnership. 

5.  The  defendants  asked  an  Instmction 
No.  2,  which  was,  in  substance,  a  copy  of  the 
petition  and  answer,  and  was  designed  by 
defendants  to  be  a  presentatlcm  of  the  is> 
sues  to  the  Jury.  The  Instmction  was  re- 
fused. There  was  no  error  in  refusing  that 
request  The  issues  that  were  to  be  tried 
were  sufilciently  defined  In  the  instructions 
given  and  better  within  the  comprehension  of 
the  Jury  than  in  the  more  elaborate  technical- 
ly wordy  language  of  the  pleadings. 

The  cause  was  well  tried.  If  any  mistake 
was  made,  it  was  the  mistake  of  the  Jury 
on  the  questions  of  fact,  and  that  Is  beymid 
our  province. 

The  Judgment  Is  affirmed.   All  concur. 


STBYBNS  et  al.  r.  OLIVER  et  al.  , 

(Supreme  Court  of  Missouri,  Division  Na  2. 
Dec.  4,  1906.) 

L  Wnxs  —  FoBWOH  Wnxs  —  Pbobatk  Rec- 

OBD— C0Li:.ATEBAI,  ATTACK. 

The  record  of  a  Missouri  probate  court  ad- 
mitting a  foreign  will  to  probate  la  conclusive 
against  collateral  attack. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DIk. 
vol.  49,  Wills,  H  904,  905,  916.] 

2.  Sahk  — FoBxiQii  Wills  —  Cebthtxd  Rxc- 

OBD. 

Rev.  St  1889,  {  4634,  provides  that  any 
person  owning  real  estate  in  Missouri  may  de- 
vise the  same  Iqr  will  executed  and  proved  ac- 
cording to  Missouri  laws.  Section  4635  pro- 
vides that  authenticated  copies  of  such  will  and 
the  probate  thereof  shall  be  recorded  In  the  same 
manner  aa  a  will  executed  and  proved  in  Mis- 
souri, and  shall  be  admitted  as  evidence  In  the 
same  manner  and  with  like  effect  and  section 
4686  declares  that  any  such  will  may  be  con- 
tested and  annulled  within  the  same  time  and 
in  the  same  manner  as  a  domestic  will.  Beld 
that  where  a  foreign  will  was  executed  and 

S roved  In  another  state  in  conformity  with  the 
(isEouri  laws.  It  was  not  necessary  that  it 
should  be  proved  anew  in  Missouri,  but  that 
a  certified  copy  might  be  recorded  as  a  domestic 
will. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  49,  WUls,  a  579,  581.] 

8.   SaHI— FOREIOR    JUDaMKRT  —  COLLATEBAL 

Attack. 

A  Judgment  of  a  probate  court  of  another 
state  admitting  a  will  to  protnte  is  not  open 
to  collateral  attack. 

[Ed.  Note. — For  cases  in  point  see  Cent  Die. 
vol.  49,  Wills,  H  939-944.]  * 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty;   J.  H.  Slover,  Judge. 

Action  by  George  A.  Stevens  against  Paul 
Oliver  and  others.  From  a  Judgment  In  favor 
of   defendants,  plaintlfTs  appeal.     Affirmed. 

Johnson  ft  Lucas  and  Frank  Titus,  for 
appellant  Wash  Adams,  Chas.  Adams,  and 
Oage,  Ledd  &  Small,  for  respondent 

BURGESS,  P.  3.  This  is  a  suit  for  the 
partition  of  certain  real  property  in  Kansas 
City,  Mo.,  between  plaintiffs,  who  are  neph- 


ews of  John  O.  Larwin,  deceased,  and  claim 
as  his  heirs,  and  the  defendants,  who  claim 
as  devisees  and  legatees  under  the  last  will 
and  oodldl  of  said  LarwUL  John  CL  Larwlll 
died  at  Mansfield,  Ohio,  In  August  1901.  At 
the  close  of  all  the  evidence  the  court  at 
the  Instance  of  defoidants,  gave  an  Instmc- 
tion in  the  nature  of  a  demurrer  thereto,  and 
Instructed  the  Jury  to  find  for  defendants, 
whereupon  plalntUCs  took  a  nonsnlt  with 
leave  to  set  the  same  aside,  and  a  motion  to 
that  effect  being  overruled  by  the  court, 
plaintiffs  saved  their  exceptions,  and  bring 
the  case  before  this  court  by  appeal  for  re- 
view. 

The  win  of  John  O.  Larwlll  was  admitted 
to  probate  In  Richland  county,  Ohio,  wbece 
be  lived  at  the  time  of  his  death,  and  also 
hi  Jackson  county.  Mo.  An  authenticated 
copy  of  said  will  with  the  certificate  of  pro- 
bate in  Ohio  and  in  this  state  was  also  re- 
corded in  the  office  of  the  probate  clerk  and 
of  the  recorder  of  deeds  In  said  Jackson  coun- 
ty. The  will  and  codicil  and  certificates  at 
probate  are  as  follows: 

"In  the  Probate  Court  of  Richland  Oounty» 
Ohio.    Probate  of  WllL 

•In  the  Matter  of  the  Will  of  John  a 
Larwlll,  Deceased.  Be  It  remembered,  that 
on  the  9th  day  of  September,  1901,  an  in- 
strument of  writing  purporting  to  be  the  last 
will  and  testament  of  John  O.  Larwlll,  de- 
ceased, was  produced  In  open  court  and  an 
application  filed  therewith,  by  Richmond 
Smith  to  admit  the  same  to  probate  and 
record.  Whereupon  the  court  orders  as  fol- 
lows: 

"September  9,  1901.  In  the  Probate  Court 
of  Richland  County,  Ohio.  The  last  will 
and  codldl  thereto  of  John  O.  Larwlll,  do- 
ceased.  This  day  application  was  made  in 
due  form  of  law  for  the  probate  of  the  last 
will  and  codicil  thereto  of  John  O.  Larwlll, 
late  of  this  county,  deceased,  whereupon  It 
is  ordered  that  notice  issue  from  this  court 
to  the  widow  and  next  of  kin  of  said  de- 
cedent residents  of  Ohio  acquainting  them 
of  the  filing,  pendency,  prayer,  and  placs 
and  time  of  hearing  of  said  application, 
which  said  time  of  hearing  is  hereby  set 
for  the  10th  day  of  September,  A.  D.  1901. 
at  9  o'clock  a.  m. 

"September  10, 1901.  In  the  Probate  Court 
of  Richland  County,  Ohio.  The  last  will 
and  testament  and  codicil  thereto  of  John 
C.  Larwlll,  deceased.  This  day  the  applica- 
tion to  admit  the  last  will  and  codicil  there- 
to of  John  C.  Larwlll,  late  of  Richland  coun- 
ty, Ohio,  deceased,  to  probate,  came  on  for 
hearing  according  to  the  previous  order  of 
this  court  and  thereupon  came  S.  Bralnard 
Letter  and  L.  A.  Strong,  the  Bubscrlbhig 
witnesses  to  said  will,  and  S.  B.  Letter  and 
H.  Scattergood,  the  subscribing  witnesses 
to  said  codicil  attached  to  said  will,  and  in 
open  court  on  oath  testifled  to  the  due  ex«- 
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cation  of  said  will  and  codicil  thereto,  which 
tMtlmony  was  reduced  to  writing,  and.  It 
appearing  to  the  court  from  the  testimony 
of  aald  wltneasea  that  aaid  will  and  codicil 
thereto  was  duly  and  legally  attested  and 
execoted,  and  that  said  testator  at  the  time 
of  executing  the  itame  was  of  full  age  and  of 
■oond  mind  and  memory,  and  not  under 
any  restraint,  and  it  farther  appearing  to 
the  oonrt  tliat  the  widow  and  next  of  kin 
of  aald  decedent  have  been  duly  notified  of 
the  filing,  pendency,  prayer,  and  place  and 
time  of  hearing  of  said  application  according 
to  the  previops  order  of  this  court,  it  Is  ordered 
that  the  said  will  and  said  codicil  thereto 
be,  and  the  same  Is,  hereby  admitted  to  pro- 
bate, and  that  said  will  and  codicil  thereto, 
together  with  the  proceedings  relative  to  the 
probate  thereof,  be  recorded  In  the  will  rec- 
ord of  this  court: 

"I,  John  a  liarwill,  of  Mansfield,  Ohio, 
do  make  and  publish  this,  my  last  will  and 
testament. 

"First.  I  give  and  bequeath  to  my  beloved 
wife  In  lieu  of  her  dower  In  my  real  estate 
and  of  her  distributive  share  of  my  personal 
estate  and  of  any  and  all  Interest  that  she 
may  be  entitled  to  In  or  to  my  estate  or  any 
part  thereof,  one  thousand  dollars  for  per- 
sonal expenses  to  be  paid  to  her  by  my  exec- 
utor or  executors  within  thirty  days  after 
my  decease;  alJBO  the  further  sum  of  one 
hundred  thousand  dollars  to  be  paid  to  her 
twelve  months  or  sooner  at  the  convenience 
of  my  executor  or  executors,  after  my  death, 
but  if  said  sum  of  one  hundred  thousand  dol- 
lars cannot  be  paid  within  said  period  of 
twelve  months  without  Inconvenience  or  sac- 
rifice of  property  my  executor  or  executors 
may  take  such  further  reasonable  time  for 
the  jmyment  thereof  not  exceeding  two  years 
from  the  date  of  my  decease,  but  if  such  fur- 
ther time  for  the  payment  of  said  one  hun- 
dred thousand  dollars  is  taken  by  my  execu- 
tor then  my  executor  shall  pay  my  wife  inter- 
est on  said  sum  at  the  rate  of  three  per  cent 
per  annum.  Interest  to  be  computed  from 
twelve  months  after  my  decease,  the  Interest 
to  be  paid  to  her  annually.  I  further  give 
and  bequeath  to  my  wife  all  the  furniture, 
carpets,  beds  and  bedding,  piano,  pictures  and 
bric-a-brac,  together  with  all  the  silverware, 
china  and  all  honsdiold  and  kitchen  fumi- 
tore,  stoves  and  fuel  contained  in  the  house 
In  whidi  we  reside,  also  all  the  books  In  the 
library,  and  in  fact  everything  In  use  in  the 
boose  excepting  such  articles  as  I  may  specif- 
ically name  as  being  bequeathed  to  other  par- 
ties. 

"Second.  It  is  my  wish  and  will  that  the 
nun  of  not  less  than  twenty  thousand  dollars 
nor  more  than  twenty-flve  thousand  dollars 
be  applied  and  expended  by  my  executor  In 
the  erection  and  completion  of  a  monument 
or  chapel  to  the  memory  of  my  son,  Arthur, 
the  design  of  which  I  intrust  to  my  sister, 
BUxabetfa  Ij.  Miller,  my  wife,  and  for  the 
payment  of  the  bequest  to  my  wife,  and  the 


erection  of  the  memorial  to  my  son,  Arthur, 
as  provided  In  iton  first  and  second,  my 
entire  estate  Is  to  be  held  and  the  same  Is 
made  a'  charge  thereon,  and  the  sum  above 
named  to  be  paid  as  provided  for  before  any 
other  bequest  hereinafter  mentioned  are  paid. 

"Third.  I  give  and  bequeath  to  the  Bap- 
tist Church  of  Loudenvllle,  Ohio,  the  follow- 
ing sums  and  for  the  purposes  herein  named ; 
one  thousand  dollars  to  be  Invested  as  a  por- 
manent  fnnd,  the  Interest  arising  therefrom 
to  be  anaoally  used  In  payment  of  the  salary 
of  the  minister ;  two  hundred  dollars  for  the 
purchase  of  a  bookcase  for  the  Sunday 
School  library ;  five  hundred  dollars  for  the 
purchase  of  books  for  said  library,  three 
hundred  dollars  to  apply  on  the  purchase 
of  a  pipe  organ  for  said  church  and  five  hun- 
dred dollars  to  be  invested  as  a  permanent 
fund,  the  Interest  arising  therefrom  to  be 
annually  expended  in  the  purchase  of  suitable 
books  for  the  Sunday  school  of  said  Baptist 
church,  the  selection  and  purchase  of  said 
books  to  be  made  by  or  under  the  direction 
of  the  pastor  of  said  church  and  the  super- 
intendent of  the  Sabbnth  school. 

"Fourth.  To  my  brother,  William  Lar- 
wlll,  I  give  and  bequeath  an  annuity  of 
six  hundred  dollars  during  his  natural  life 
to  be  paid  to  him  quarterly,  In  addition  to 
said  sum  of  six  hundred  dollars  to  be  paid 
to  my  brother,  William,  annually  as  herein 
provided,  I  direct  my  executor  to  set  apart 
the  sum  of  three  hundred  dollars  to  defray 
funeral  expenses. 

"Fifth.  I  also  give  and  bequeath  to  my 
sister,  Elizabeth  L.  Miller,  the  sum  of  fifty 
thousand  dollars. 

"Sixth.  I  give  and  bequeath  to  my  broth- 
er, Joseph  H.  Larwlil,  the  sum  of  fifty  thou- 
sand dollars. 

"Seventh.  To  my  nephew,  Miller  Stevens, 
of  Kansas  City,  Missouri,  I  give  and  bequeath 
the  sum  of  fifteen  thousand  dollars,  which 
shall  be  In  full  of  any  account  for  services 
rendered  me,  and  from  said  sum  of  fifteen 
thousand  dollars  shall  be  deducted  any  in- 
debtedness due  either  myself  or  wife  as  rep- 
resented by  note  or  otherwise. 

"Eighth.  I  give  and  bequeath  to  John  G. 
Larwiil  Stevens,  son  of  Greorge  A.  Stevens. 
of  Kansas  City,  Missouri,  one  thousand  dol- 
lars. 

"Ninth.  I  give  and  bequeath  to  my  nephew, 
W.  L.  Stevens,  of  Kansas  City,  Mo.,  four 
thousand  dollars. 

"Tenth.  I  give  and  bequeath  to  Mary 
Weimer,  our  faithful  domestic,  the  sum  of 
one  thousand  dollars. 

"Eleventh.  I  give  and  bequeath  to  my 
cousin,  Julia  F.  Carr,  of  Mansfield,  Ohio,  the 
sum  of  five  hundred  dollars. 

"Twelfth.  I  give  and  bequeath  to  my 
niece,  Julia  B.  Jenner,  of  Mansfield,  Ohio, 
the  sum  of  one  thousand  dollars. 

"Thirteenth.  I  give  and  bequeath  to  Gyrus 
S.  Conn,  of  Mount  Vernon,  Ohio,  the  sum  of 
five  hundred  dollars. 
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"Fourteenth.  I  give  and  bequeath  to  the 
diildren  of  W.  S.  Fisher  of  LouiSTllIe,  Ohio, 
to  wit :  Howard  Fisher,  Emma  Fisher,  Susie 
Fisher,  Mary  Fisher  and  Charles  Fisher, 
each  one  hundred  dollars;  if  at  the  time  of 
payment  of  the  said  sums  any  of  said  chil- 
dren not  be  of  age  the  same  shall  be  paid 
to  the  father  of  said  children  as  trustee. 

"Fifteenth.  To  the  Hospital  Association  of 
Mansfield  I  give  and  bequeath  the  sum  of 
five  thousand  dollars. 

"All  the  bequests  named  above  excepting 
items  one  and  two  are  payable  at  the  op- 
tion and  convenience  of  my  executor. 

"I  require  no  appraisement  nor  Inventory 
of  my  property  to  be  made,  nor  do  I  r^ 
quire  any  bond  from  my  executor. 

"I  nominate  Paul  Oliver  of  Perryvllle, 
Ohio,  as  my  executor  and  have  full  con- 
fidence that  be  will  faithfully  execute  the 
trust  I  repose  in  him. 

"In  testUnony  hereof,  I  have  hereunto  eet 
my  hand  and  seal  this  4tb  day  of  October, 
A.  D.  188T. 

"John  0.  LarwlU.     [Seal.] 

"Signed  and  acknowledged  by  John  0.  Lar- 
will,  as  his  last  will  and  testament  in  our 
presence  and  signed  by  us  In  his  presence 
and  at  Iila  request 

"8.  Bralnard  Lelter. 

"L.  A.  Strong. 

"Whereas,  I,  John  C.  Larwlll,  on  the  4th 
day  of  October,  A.  D.  1897,  made  my  last 
will  and  testament  of  that  date,  I  do  hereby 
declare  the  following  to  be  a  codicil  to  my 
■aid  will: 

"Item  1.  I  hereby  revoke  the  bequest  of 
iive  thousand  dollars  to  the  Hospital  Associa- 
tion of  Mansfield,  Ohio,  unless  fifteen  thou- 
sand dollars  additional  shall  be  subscribed 
and  paid  In  within  one  year  after  my  de- 
cease, the  same  to  be  used  In  the  construc- 
tion and  equipment  of  the  said  hospital;  and 
I  also  require  that  S.  H.  Ford,  Robert  B. 
Maxwell  and  Richard  Smith  shall  be  elected 
members  of  the  board  of  trustees  of  said 
Hospital  Association,  and  their  decision  re- 
garding the  provisions  of  tMs  request  being 
complied  with  shall  be  final. 

"Item  2.  I  hereby  give  and  bequeath  to 
Laura  I^rwlll,  daughter  of  J.  Fawcet  Lar- 
wlll, of  Wooster,  Ohio,  the  sum  of  fifteen 
hundred  dollars. 

"Item  S.  I  give  and  bequeath  to  my  niece, 
Mrs.  Julia  R  Jenner  of  Mansfield,  Ohio, 
three  hundred  dollars  per  annum  during  her 
natural  life,  payable  quarterly,  the  same  be- 
ing la  additiiw  to  the  amount  given  her  in 
my  will. 

"Item  4.  I  give  and  bequeath  to  our  faith- 
ful domestic,  Mary  Weimer,  one  thousand 
dollars  In  addition  to  the  amount  given  her 
tn  my  wllL 

"Item  6.  To  my  nephew,  O.  H.  Stevens,  of 
B^ansas  Olty,  Mo.,  one  thousand  dollars  in 
eooaideratloa  of  liis  tcindnese  and  attention 


to  his  ntother  during  her  last  Illness  and 
deatil 

"Item  6L  I  hereby  revoke  tiie  dooatlon  In 
my  will  of  three  hundred  dollars  to  the 
Baptist  church  of  Loudenville,  Ohio,  toward 
the  purchase  of  a  pipe  organ,  the  church 
having  purchased  one^ 

"Item  7.  To  my  nephew,  J.  K.  Miller  Ster- 
ens,  of  Kansas  City,  Mo.,  I  hereby  give  five 
thousand  dollars  in  addition  to  the  amount 
bequested  to  him  in  the  body  of  my  will,  the 
same  to  be  In  full  of  all  services  heretofore 
rendered  me  and  hereafter  until  the  first 
day  of  January  succeeding  my  death. 

•Item  8.  To  the  trustee  of  the  Cemetery 
Association  where  my  mausoleum  may  be 
built,  the  sum  of  one  thousand  dollars,  the 
Interest  on  the  same  to  be  applied  In  keep- 
ing up  said  mauaoletnn  and  In  beautifying 
the  grounds. 

"Item  9.  To  my  brother,  William  Larwlll, 
I  give  the  use  during  his  natural  life  of 
the  80-acre  tract  of  land  I  own  In  Howard 
township,  Knox  Co.,  Ohio,  being  the  same 
land  purchased  by  me  from  George  Sapp, 
described  as  being  off  the  west  end  of  lot 
number  five  <5)  in  the  first  quarter  of  the 
seventh  (7)  township  and  eleventh  (11)  range 
in  said  Knox  county,  U.  S.  M.  land,  he  pay- 
ing the  taxes  tliat  may  be  assessed  upon  the 
same. 

"Item  10.  To  Mrs.  Belle  Crltchfleld,  of 
Mount  Vernon,  Ohio,  widow  of  John  M. 
Crltchfield,  deed,  the  sum  of  five  hundred 
dollars  In  consideration  of  her  kindness  to 
my  deceased  son,  Arthur,  during  his  life. 
This  item  is  Increased  five  hundred  dollars, 
making  in  all  one  thousand  dollars. 

"Item  IL  I  hereby  authorize  my  executor 
to  bid  in  at  sale  any  property  upon  which 
I  may  have  a  mortgage  lien,  at  their  discre- 
tion and  sell  the  same  in  like  manner  when 
they  deem  it  for  the  interest  of  my  estate 
so  to  do. 

"Item  12.  My  Mansfield  Qas  Stock,  Humph- 
reys Manufacturing  stock,  Ohio  Brass  Com- 
pany stock,  Citizens'  Bank  stock  of  Mans- 
field, Ist  National  Bank  stock  of  Bowling 
Green,  Ohio,  to  be  the  last  of  my  effects  to 
be  disposed  of  by  my  executors,  the  income 
from  the  same  to  be  used  In  paying  annuities, 
etc. 

"Item  18.  I  give  and  bequeath  to  my  wife 
Susan  M.  Larwlll,  as  trustee  for  the  benefit 
of  the  Library  Association  of  Mansfield, 
Ohio,  five  thousand  dollars,  to  be  expended 
by  her  in  the  purchase  of  books,  or  other- 
wise, as  she  may  see  fit,  but  to  be  expended 
within  three  years  aMer  my  death.  Ail  be* 
quests  made  in  my  will  and  codicil  will  be 
payable  at  the  pleasure  of  my  executors. 

"I  hereby  nominate  and  appoint  as  my 
executors  Paul  Oliver  of  Perryvllle,  Ohio, 
and  Richard  Smith  of  Mansfield,  Ohio. 

"The  residue  of  my  estate  I  wish  divided 
Into  twenty-four  shares  as  follows,  to  wit: 
To  my  wife,  Susan  M.  Larwlll,  four  shares; 
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tD  my  broker,  Joseph,  fonr  shares;  to  my 
brother,  William,  two  shares;  to  my  slsttr, 
Elizabeth  L.  Miller,  two  shares;  to  my  nepb> 
ew  Paul  H.  Lerwlll,  four  shares;  to  my 
nephew.  Miller  Stevens,  of  Kansas  City, 
Mlssonii,  one  share  (1);  to  my  niece,  Jnlla 
Jenner,  one-half  share;  to  the  First  Baptist 
church  of  Ixradenvtlle,  <me-half  share.  The 
resldne  to  b«  divided  equally  between  my 
wife  and  my  sister,  Slizabeth,  my  brother, 
Joseph,  and  his  son,  Panl. 

"I  am  not  nnmlndfol  of  the  fact  that  I 
have  omitted  from  my  will  all  mention  of 
several  relatives  of  mine.  This  omission  Is 
not  accidental  or  Inadvertent  or  from  any 
unkind  feelings  on  my  part,  but  deliberate 
and  determined,  and  for  reasons  which  seem 
to  be  good  and  sufficient,  I  have  decided  to 
exclude  from  any  participation  in  my  estate 
any  and  all  persona  not  mentioned  in  this, 
my  will  and  codicil. 

'In  testimony  whereof,  I  have  hereonto 
set  my  hand  and  seal  this  2Sth  day  of  Sep* 
tember.  In  the  year  nineteen  hundred. 

"John  O.  Larwill.     [Seal.] 

"Signed  and  aciinowledged  by  said  John 
OL  Larwill  as  a  codicil  to  his  last  will  and 
testament.  In  our  presence  and  signed  by  us 
la  his  presence.  S.  B.  Letter. 

"H.  Scattergood. 

The  State  of  Ohio,  Richland  CJounty — 
88.:  We,  S.  Bralnard  Letter  and  L.  A. 
Strong,  being  duly  sworn,  In  open  court, 
this  10th  day  of  September,  A.  D.  1901,  de- 
pose and  say  that  we  were  present  at  the 
execution  of  the  last  will  and  testament  of 
John  C.  Larwill,  deceased,  hereunto  annex- 
ed; that  we  saw  said  testator  subscribe  fald 
will,  and  heard  him  publish  and  declare  the 
same  to  be  his  last  will  and  testament,  and 
that  the  said  testator  at  the  time  of  execut- 
ing the  same,  was  of  full  age,  and  of  sound 
mind  and  memory,  and  not  under  any  re- 
straint; and  that  we  signed  the  same  as 
witnesses  at  his  request,  and  In  his  presence, 
and  In  the  presence  of  each  other. 

"S.  Bralnard  Letter. 
•T..  A.  Strong. 

"Sworn  to  and  subscribed  in  open  court 
the  day  and  year  first  above  written. 

"B.  Brinkerhoff,  Jr.,  Probate  Judge. 

In  the  State  of  Ohio,  lUchiand  Connty: 
We,  S.  Bralnard  Letter  and  H.  Scattergood, 
being  duly  sworn  in  open  conrt  this  10th  day 
of  Sept,  A.  D.  1901,  depose  and  say,  that  we 
were  present  at  the  execution  of  the  codicil 
to  the  last  will  and  testament  of  John  C 
Larwill,  deceased,  hereunto  annexed;  that 
we  saw  said  testator  subscribe  said  codicil 
and  beard  lilm  publish  and  declare  the  rame 
to  be  a  codicil  to  his  last  will  and  testament, 
and  that  the  said  testator  at  tlie  time  of 
executing  the  same  was  of  toll  age  and  of 
aoimd  mind  and  memory  and  not  nnder  any 
nstraint  and  that  we  sign  the  same  as  wit- 


nesses at  his  request  and  in  his  presence  and 
In  the  presence  of  each  other. 

"S.  Bralnard  Letter. 
"H.  Scattergood. 
"Sworn  to  and  subscribed  In  open  court 
the  day  and  year  first  above  written. 

"R.  BrlnkerhoS,  Probate  Judge. 

"The  State  of  Ohio,  Rlchlaud  County — ss: 
I,  RocllfT  Brlnkerhotr,  Jr.,  judge  of  the  pro- 
late court  in  and  for  the  county,  do  hereby 
certify  that  the  within  foregoing  and  attach- 
ed writing  is  a  correct  copy  from  the  will 
record  of  said  county  now  In  said  probate 
court,  of  the  last  will  and  testament  of  John 

0.  Larwill,  deceased.  Witness  my  signature 
and  the  seal  of  said  probate  court  at  the  city 
of  Mansfield,  this  24th  day  of  Sept,  A.  D. 
IflOl. 

"[Seal  of  Court]     R.  Brinkerhoff,  Jr., 
"Probate  Judge, 
"By  L.  V.  Snider,  Deputy  Clerk. 

"The  State  of  Ohio,  Richland  County— ss: 

1,  R.  BrInkerholT,  Jr.,  judge  and  ex  oflScIo 
clerk  of  the  probate  court  within  and  for 
Bald  connty,  hereby  certify  the  foregoing  to 
be  a  complete  and  true  copy  of  the  last  will 
and  testament  of  John  O.  Liarwlll,  deceased, 
as  the  same  remains  on  file  and  record  in 
said  court  together  with  the  orders  of  said 
court  thereon.  Including  the  order  of  pro- 
bate thereof,  and  the  testimony  of  witnesses 
to  prove  the  same,  as  recorded  in  Record 
of  Wills,  vol.  13,  p.  257.  Witness  my  official 
signature,  and  the  seal  of  said  court,  at 
Mansfield,  Ohio,  this  25tb  day  of  Oct,  A.  D. 
190L 

"[Seal  of  Probate  Conrt] 

"R.  Brinkerhoff,  Jr., 
"Judge  and  Bx  Officio  Clerk  of  the  Probate 
Conrt  of  Richland  County,  Ohio. 


"The  State  of  Ohio,  Richland  County- 
I,  R.  Brinkerhoff,  Jr.,  sole  and  presiding  judge 
of  tlie  probate  court  In  and  for  said  county 
and  state,  the  same  being  a  court  of  record 
in  said  county,  do  hereby  certify  that  R. 
Brinkerhoff,  Jr.,  whose  genuine  signature  is 
attached  to  the  foregoing  signature  Is  and 
was  at  the  time  of  signing  the  same.  Judge 
of  said  probate  court  and  ex  officio  clerk 
thereof,  and  as  such,  full  faith  and  credit 
are  due  his  acts,  and  that  the  above  and  fore- 
going certificate  is  In  due  form  of  law,  and 
made  by  the  proper  officer.  In  witness  where- 
of, I  have  hereunto  set  my  hand  this  26th 
day  of  Oct,  A.  D.  1901. 

"[Seal  of  Probate  Court] 

"R.  Brinkerhoff,  Jr., 
"Judge  of  Probate  Court  within  and  for  the 
Said  Coimty  and  State  Aforesaid. 

"State  of  Missouri,  County  of  Jackson — ss. : 
In  the  Probate  Court  of  Jackson  County, 
September  Tem^  1901.  I,  H.  P.  Hersperger, 
clerk  of  the  probate  court  of  the  connty  and 
state  aforesaid,  hereby  certify  that  the  fore- 
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Soing  Instrument  of  writing,  purporting  to 
tM  a  duly  authenticated  copy  of  the  last  will 
aad  testament  of  John  Oi  Larwill,  deceased, 
late  of  the  county  of  Richland  and  state 
of  Ohio,  as  proved  and  admitted  to  probate 
In  said  county  and  state,  was  on  this  day  filed 
herein  for  record ;  and  the  court  here  having 
examined  the  same,  and  the  prooofs  and 
certiflcates  thereto  attached,  finds  that  the 
same  was  executed  and  proved  according 
to  the  laws  of  this  state,  and  now  admits 
the  same  to  record  herein,  In  the  same  man- 
ner as  wills  executed  and  proved  In  this  state. 
In  witness  whereof,  I  have  hereunto  set  my 
hand,  and  affixed  the  seal  of  said  court,  at 
my  office.  In  Kansas  City,  this  4th  day  of 
November,  A.  D.  1901. 
"[Court  Seal.]      H.  P.  Hersperger,  Clerk." 

The  Judgmoit  of  probate  and  appointing 
administrator  with  the  will  annexed  in  Jack- 
son county.  Mo.,  are  as  follows :  "September 
Term,  November  4,  1901.  In  the  Matter  of 
the  Estate  of  Jolin  O.  Larwill,  Deceased. 
No.  664S.  Now  on  this  4th  day  of  November, 
1901,  comes  Joseph  H.  Larwill,  and  presents 
to  this  court  a  duly  certified  and  authenti- 
cated copy  of  the  last  will  and  codicil  there- 
to of  John  C.  Larwill,  deceased,  and  it  ap- 
pearing to  this  court  that  the  said  last  will 
and  codicil  was  executed  and  proved  in  ac- 
cordance with  the  laws  of  this  state  and  that 
said  Larwill  dhed  seised  of  real  estate  In  the 
dty  of  Kansas  City,  county  of  Jackson  and 
state  of  Missouri.  It  is  therefore  ordered 
and  adjudged  that  the  said  exemplified  copy 
of  the  last  will  and  codicil  and  the  probate 
thereof  I>e  filed  and  recorded  as  domestic 
wills  are  filed  and  recorded ;  that  said  Joseph 
H.  Larwill  be  and  he  is  hereby  appointed 
administrator  of  the  estate  of  said  Jolin  O. 
Larwill,  deceased,  with  the  said  will  an- 
nexed; that  lie  enter  Into  and  file  In  this 
court  his  bond  as  such  administrator  with 
the  will  annexed.  In  the  penal  sum  of  ten 
thousand  ($10,000)  dollars,  and  the  said 
Joseph  H.  Larwill  now  presents  his  bond 
conditioned  according  to  law  with  National 
Surety  Company  as  surety,  which  said  iMnd 
is  by  the  court  approved." 

The  testator  left  no  children  and  no  sister, 
but  left  sarvivlng  bim  bis  widow,  Susan  M. 
Larwill,  and  one  brother,  Joseph  H.  Larwill, 
who  lived  in  the  state  of  Montana  at  the 
time  of  the  testator's  death.  After  the  testa- 
tor's death  .Joseph  H.  Larwill  went  to  Ohio, 
and,  at  the  suggestion  of  the  defendants 
Oliver  and  Smith,  executors  in  Ohio,  went  to 
Kansas  City  to  make  that  place  his  residence, 
and  was  appointed  administrator  with  the 
will  annexed  of  said  testator.  The  testator's 
brother,  William,  mentioned  in  the  will,  died 
before  he  did,  leaving  no  descendants.  His 
sIstM  Mrs.  Miller,  mentioned  in  the  will,  also 
died  l>efore  the  testator,  leaving  the  defend- 
ant Mrs.  EiWing,  her  only  heir.  Mrs.  Hartley 
and  Mrs.  Stevens,  sisters  of  the  testator, 
were  also  dead,  the  former  leaving  the  de- 


fendant Julia  B.  Jenner,  her  daughter  and 
only  heir,  and  Mrs.  Stephens  left  the  follow- 
ing named  children:  The  plaintlfFs,  George 
A.  Stevens  and  Oscar  H.  Stevens,  and  Ed- 
ward A.  Stevens,  W.  L.  Stevens,  and  J.  K. 
Miller  Stevens.  Said  Edward  A.  Stevens 
afterwards  died  i>efore  this  suit  was  brought, 
leaving  bis  children,  the  defendants  Wm.  L. 
Stevens,  Mary  C.  Stevens,  and  George  F. 
Stevens,  as  bis  sole  heirs.  J.  K.  Miller 
Stevens  died  since  the  beginning  of  this  suit, 
leaving  as  his  only  heirs  at  law  Mary  Cather- 
ine Stevens  and  George  F.  Stevens,  infants 
of  tender  years.  Mrs.  Jenner  and  Mrs.  Bowing 
lived  in  Ohio  at  the  time  of  John  C.  Lerwlll's 
death.  The  Stevens  children  lived  hi  Kansas 
City. 

The  argument  of  this  case  on  befalf  of 
plaintiffs  has  assumed  an  exceedingly  wide 
range,  but  the  points  upon  which  the  case 
turns  are  but  few,  and  to  these  we  will  direct 
our  attention.  It  is  claimed  by  plalntilTs 
that  the  court  committed  error  In  admitting 
in  evidence  over  their  objection  documents 
claimed  to  be  a  certified  copy  of  the  will 
of  John  C.  Larwill.  The  objection,  more 
specifically  stated,  is  that  the  document  pur* 
ports  to  lie  certified  by  R.  Brlnkerhoft,  Jr., 
as  judge  and  ex  officio  clerk  of  the  probats 
court  of  Richland  county,  Ohio,  and  the 
signature  of  said  R.  Brlnkerhoff,  Jr.,  ez 
officio  cleik,  is  -certified  by  the  same  person 
in  the  alleged  caimcity  of  sole  and  presiding 
judge  of  such  probate  court  The  probate 
judge  was  ex  officio  clerk  of  the  same  court, 
and  the  probate  record  could  not  have  l>een, 
under  these  circumstances  certified  by  any 
other  person,  or  in  any  other  way.  These 
documents,  as  they  are  called,  were  the  copy 
of  the  will  and  Its  certificate  of  prolmte  in 
the  probate  court  of  Richland  county,  Ohio, 
where  the  testator  resided  at  the  time  of 
his  death,  duly  authenticated  in  accordance 
with  the  act  of  Congress,  and  the  will  there- 
after, on  the  4tta  day  of  November,  1901, 
filed  for  record  In  the  probate  court  of  Jack- 
son county.  Mo.,  and  that  court,  having  ex- 
amined  the  same,  and  tlie  proofs  and  certUI- 
catee  thereto  attached,  found  that  the  will 
was  executed  and  proved  according  to  the 
laws  of  this  state,  and  admitted  the  same 
to  record  in  the  same  manner  as  domestic 
wills.  The  record  of  the  probate  conrt  of 
Jackson  county  admitthig  the  will  to  pro- 
bate Is  conclusive  as  against  collateral  at> 
tack.  Sections  4034,  4635,  Rev.  St.  1809;  Ap- 
plegood  T.  Smith,  81  Mo.  106.  But,  even 
if  the  will  bad  not  been  admitted  to  pro- 
bate in  Jackson  county,  as  It  was  executed 
and  probated  in  Ohio,  in  accordance  with 
the  law  of  this  state  and  recorded  in  the 
office  of  the  probate  court  of  Jackson  county, 
It  was  admissible  in  evidoice  in  the  same 
manner,  and  with  like  effect,  as  domestic 
wills.  Our  statute  provides  that  any  person 
owning  real  property  in  this  state  may  devise 
the  same  by  will,  executed  and  proved  accord- 
ing to  the  laws  of  this  state.    Section  463S» 
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Ber.  St  1899,  provides  that  "authenticated 
copicB  of  such  wills,  and  the  probate  thereof 
shall  be  recorded  in  the  same  manner  as  wills 
executed  and  proved  in  this  state,  and  shall 
be  admitted  in  evidence  in  the  same  man- 
ner and  with  like  effect"  Section  4636  pro- 
vides that  "any  snch  will  may  be  contested 
and  annulled,  within  the  same  time,  and  in 
the  same  manner,  as  wills  executed  and 
proved  in  this  state."  Section  4630  pro- 
vides that  "all  wills  fihould  be  recorded  by 
the  clerk  of  the  probate  court  In  a  book  kept 
for  that  pnrpose."  In  construing  these  stat- 
utes In  Keith  v.  Keith,  97  Mo.  223,  10  S.  W. 
597,  it  was  held  that  a  will  executed  and 
probated  in  another  state  in  conformity  with 
Oie  law  of  this  state  need  not  be  proved 
anew  here,  but  may  be  recorded  here  as 
domestic  wills  are  required  to  be  recorded, 
and,  when  thus  recorded,  a  certified  copy  of 
such  will  and  the  probate  thereof  was  ad- 
missible in  evidence  in  this  state.  Drake  v. 
CarUs,  88  Mo.  644. 

But  plaintiffs  insist  with  much  earnest- 
ness that  the  claim  of  defendants  that  John 
C  Larwill  is  proved,  by  the  record  herein, 
to  have  executed  with  the  formalities  of  law 
a  last  will  and  testament  devising  his  lands 
In  Missouri,  and  that  such  will  was  lawfully 
admitted  to  probate  and  proved  in  the  courts 
of  the  states  of  Ohio  and  Missouri  is  with- 
out foundation  in  fact  and  dle^roven  by  the 
record  herein.  It  is  only  by  evidence  aliunde 
that  the  contention  can,  for  one  moment  be 
considered,  and,  if  we  are  right  in  what  we 
here  intimated — ^that  is,  that  the  probate 
of  the  will  in  Ohio,  and  in  Missouri  were 
Judicial  acts,  and  not  open  to  collateral  at- 
tack— then  it  is  clearly  nntenable.  Such  a 
Judgment  Is  not  only  not  open  to  collateral 
attack,  bnt  is  like  any  other  Judgment  of 
a  court  of  competent  Jurisdiction ;  it  stands 
as  a  Judgment  binding  upon  all  the  world 
imtil  set  aside  in  the  mode  and  within  the 
time  allowed  by  statute.  Its  validity  as 
a  will  cannot  be  attacked  collaterally,  and, 
if  not  set  aside,  it  becomes  final  and  abso- 
lute. Stowe  v.  Stowe,  140  Mo.  594,  41 
8.  W.  951;  Jonrden  v.  Meier,  31  Mo.  40; 
Oeasy  v.  Alverson,  43  Mo.  13;  Dilworth  v. 
Rice,  48  Mo.  124;  Banks  v.  Banks,  66  Mo. 
432.  As  was  said  in  Stevens  v.  Larwill,  110 
Mo.  App.  140,  84  S.  W.  113:  "The  suit  for 
partition  cannot  be  regarded  as  a  contest 
of  the  will.  The  will  was  duly  probated  and 
can  lie  contested  only  by  a  proceeding  In  the 
mannn  required  by  sections  4622  and  4636, 
Rev.  St  Such  a  proceeding  has  been  held  to 
be  the  exdnsive  remedy  for  contesting  a 
will  once  admitted  to  probate  and  that  its 
validity  cannot  be  attacked  in  a  collateral 
proceeding."  Jonrden  v.  Meier,  31  Mo.  40; 
Stowe  V.  Stowe,  140  Mo.  594,  41  S.  W.  961. 

The  Judgment  is  clearly  for  the  right  party, 
and,  the  record  being  free  from  substantial 
error,  should  be  affirmed.  It  is  so  ordered. 
All  concur. 

98S.W.— 82 
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Statdtes  —  BEmno  Room  — 


(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  4, 1906.) 

1.  GAiana 
Flack. 

Where  defendant  occupied  a  booth  under- 
neath the  grandstand  adjoining  the  betting  room 
of  a  race  track,  such  booth  constituted  a  "room," 
or  place,  within  Laws  1906,  p.  131,  providing 
that  any  person  who,  being  the  owner,  lessee, 
occupant,  or  person  in  charge  of  any  room,  shed, 
tenement,  booth,  or  building,  or  any  part  there- 
of, within  the  state,  knowingly  permits  the  same 
to  be  used  or  occupied  for  tfw  purpose  of  sell- 
ing pools  on  races,  or  therein  keeps,  uses,  or 
employs  any  device  or  apparatus  for  such  pur- 
pose, shall  be  guilty  of  a  felony. 

2.  Samb— Indictuknt. 

Laws  1905,  p.  131,  provides  (1)  that  any 
person  who  keeps  any  room,  etc.,  within  the 
state,  and  occupies  the  same  with  any  book, 
instrument  or  device  to  register  beta  on  speed 
contests  to  take  place  within  the  state,  or  (2) 
any  person  who  registers  such  a  bet  or  (3) 
being  the  owner,  lessee,  occupant  or  person  in 
charge  of  any  room,  etc.,  knowingly  permits  the 
same  to  t>e  used  or  occupied  for  any  such  pnr- 
pose, or  (4)  therein  keeps  or  employs  any  device 
or  apparatus  for  the  purpose  of  recording  such 
bets,  or  (5)  becomes  the  custodian  or  depositary 
for  hire  of  any  money  for  any  purpose  contrary 
to  the  provisions  of  the  section,  shall  be  gull^ 
of  a  felony.  Held  that  construing  the  act  as 
a  whole,  the  offense  denounced  in  the  third  sub- 
division consists  in  the  owner,  lessee,  or  oc- 
cupant of  the  room,  etc.,  permitting  such  room 
to  be  used  or  occupied  by  some  person  other 
than  himself,  with  a  book,  instrument  or  device 
for  the  purpose  of  registering  bets,  etc.,  and  not 
merely  in  permitting  it  to  be  used  or  occupied 
by  the  Book,  instrument  or  device;  and  hence 
an  indictment  under  such  subdivision  should 
charge  who  the  person  was  whom  the  defendant 
permitted  to  use  and  occupy  the  room,  or  if  his 
name  is  unknown  to  the  grand  jury,  should  so 
charge,  and  allege  that  such  person  used  or 
occupied  the  room  with  a  book,  etc.,  for  the 
purpose  of  registering  beta. 

3.  Same— OoHFLETiON  ot  OmtnsB. 

The  offense  is  complete  under  the  first  and 
third  subdivisions  of  such  act  when  the  build- 
ing or  booth  is  occupied  by  some  person  or  per- 
sons with  a  device,  book,  or  instrument  for  the 
recording  or  registering  of  bets,  whether  the 
bets  are  actually  made,  registered,  or  recorded, ' 
within  the  state. 

4.  Saiue — Statutbs — Constbuction. 

Laws  1905,  p.  181,  subds.  1,  8,  prohibit 
the  use  of  any  room,  shed,  booth,  or  building; 
or  some  part  thereof,  by  the  owner,  or  some 
other  person  with  his  knowled^  and  consent 
with  a  book.  Instrument,  or  device  for  the  pur- 
pose of  recording  or  re^stering  bets,  or  selling 
pools  on  horse  races.  Held,  that  a  blackboard 
behind  a  betting  booth  on  which  the  names  of 
horses  and  the  terms  were  written,  and  num- 
bered tickets  issued  to  betters,  did  not  constitute 
a  book,  and  that  a  private  telephone  by  which 
the  bets  made  were  transmitted  for  registration 
to  a  bookmaker's  office  in  another  state  did  not 
constitute  an  appliance  for  the  registration  ^ 
bets  within  such  act. 

Appeal  from  Criminal  Court  Jackson  Coun- 
ty ;  Ben  J.  Casteel,  Special  Judge. 

Charles  Oldham  was  convicted  of  maintain- 
ing a  place  for  bookmaklng,  pool  selling,  etc, 
and  he  appeals.    Reversed. 

Walsh  &  Morrison  and  Harkless,  Crysler  ft 
Histed,  for  appellant  The  Attorney  Qenenl 
and  Frank  Blake,  for  the  State. 
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OANTT,  J.  On  tbe  26th  of  May.  1906,  t&e 
grand  Jury  of  Jackson  county  returned  an  In- 
dictment against  the  defendants,  Charles  Old- 
ham and  J.  S.  Gardner,  for  alleged  violation 
of  tbe  act  of  March  21,  1906  (Laws  Mo.  1906, 
p.  131),  which  Is  enUUed,  "An  act  prohlblUng 
bookmaklng  and  pool  selling,  and  prescrib- 
ing a  penalty  therefor."  The  Indictment  con- 
tains five  counts.  The  first  count  In  the  in- 
dictment charges  the  defendants  with  making 
and  selling  what  Is  commonly  called  a  "book" 
and  "pool"  upon  a  certain  horse  race  to  be 
made  and  to  take  place  thereafter,  on  the  19th 
of  May,  1906,  to  one  Con  Cronln,  and  divers 
other  persons.  The  second  count  charges 
that  the  defendants  on  the  19th  of  May,  1906, 
did  feloniously,  unlawfully,  and  knowingly  In 
Jackson  county,  Mo.,  register  and  record  a 
bet  and  wager  with  tbe  said  Ck>n  Cronln  upon 
a  certain  horse  In  the  race  thereafter  to  be 
run  on  the  said  day.  The  third  count  charges 
that  the  said  defendants  at  tbe  county  of 
Jackson  and  state  of  Missouri  on  the  19th  of 
May,  1906,  did  then  and  there  unlawfully  and 
feloniously  keep  a  room,  shed,  tenement, 
booth,  and  building  at  and  on  the  premises 
known  as  the  "Elm  Ridge  Race  Track,"  lo- 
cated at  or  near  Sixty-Third  street  and  Hydia 
avenue.  In  Kansas  City,  Jackson  county,  Mo., 
and  did  then  and  there  unlawfully  and  felo- 
niously keep  said  room,  shed,  tenement,  booth, 
and  building,  with  books,  instruments,  and  de- 
vices, to  wit,  blackboards,  telephonts,  tele- 
graph Instnunents,  admission  cards  bearing 
numbers,  and  other  instruments,  books,  and 
devices,  a  more  particular  description  of 
which  Is  to  the  grand  Jurors  unknown,  for 
the  purpose  of  recording  and  registering  bets 
and  wagers  and  selling  pools  upon  the  result 
of  a  trial  of  contest  of  speed,  skill,  or  power 
of  endurance  between  certain  beasts,  to  wit, 
horses,  named  as  follows,  to  wit:  Baby 
Branch,  T.  Jo,  Pauline  Cobbs,  Pat  Kennedy, 
and  Castle  Gregory — ^whlch  said  contest  was 
to  be  made  and  take  place  thereafter  at  said 
Elm  Ridge  track  aforesaid,  In  tbe  county  and 
state  aforesaid,  on  the  afternoon  of  the  said 
19th  day  of  May,  1906,  against  the  peace  and 
dignity  of  the  state.  The  fourth  count  is  in 
words  and  figures  as  follows:  "And  the 
grand  Jurors  aforesaid,  upon  their  oattis 
aforesaid,  present  and  charge  that  Charles 
Oldham  and  J.  S.  Gardner,  at  the  county  of 
Jackson,  state  of  Missouri,  on  the  19th  day 
of  May,  1906,  did  then  and  there  being  the 
owners,  lessees,  occupants,  and  persons  in 
charge  of  a  room,  tenement,  shed,  booth,  and 
building  located  on  the  premises  known  as 
'Elm  Ridge  Race  Track,'  near  the  intersection 
of  the  streets  commonly  called  'Sixty-Third' 
and  'Liydia'  streets,  in  Kansas  City,  Jackson 
county,  Missouri,  did  then  and  there  at  the 
county  of  Jackson,  state  of  Missouri,  unlaw- 
fully, knowingly,  and  feloniously  permit  said 
rooms,  tenements,  shed,  booth,  and  building 
to  be  used  and  occupied  with  a  book,  instru- 
ment, and  device,  to  wit,  with  a  book,  blade- 


board,  telephone  instrument,  telegraph  in- 
strument, numbered  tickets  of  admission,  pen- 
cils, pens,  and  Ink,  and  other  inBtmments  and 
devices,  a  more  particular  description  of 
which  Is  to  the  grand  Jorors  onlmown,  whldi 
said  books,  instruments,  devices,  to  wit,  tbe 
book,  blackboard,  telephone  instniments,  tele- 
graph Instruments,  numbered  tldcets  of  ad- 
mission, pencils,  pens,  ink,  and  other  instm- 
ments,  a  more  particular  description  of  which 
is  to  the  grand  Jurors  unknown,  as  aforesaid, 
were  then  and  there'  for  tbe  purpose  of  re- 
cording and  registering  bets  and  wagers  and 
selling  pools  upon  the  result  of  a  trial  and 
contest  of  skill,  speed,  and  power  of  endur- 
ances of  beasts,  to  wit;  certain  horses,  named 
Baby  Branch,  T.  Jo,  Pauline  Cobbs,  Pat  Ken- 
nedy, and  Castle  Gregory,  which  said  contest 
was  to  be  made  and  take  place  thereafter  at 
said  Elm  Ridge  race  track  aforesaid,  on  the 
afternoon  of  said  19th  day  of  May,  1906. 
against  the  peace  and  dignity  of  tbe  state." 
I'he  fifth  count  after  charging  In  a  general 
way  that  the  defendant  did  then  and  tbet« 
on  the  19th  day  of  May,  1906,  at  tbe  county 
of  Jackson,  keep  said  room,  shed,  booth,  tene- 
ment and  building  with  a  book,  instrument, 
and  device,  to  wit  a  book,  telegraph  Instro- 
ment  telephone  instrument  and  blacklward, 
etc,  for  the  purpose  of  recording  bets  and 
wagers  and  selling  pools  on  the  said  horse 
race,  proceeded  to  charge  that  the  defendants 
did  unlawfully  and  feloniously  become  tbe 
custodian  and  depository  for  hire  and  privi- 
lege of  divers  sums  of  money  from  divers  per- 
sons, which  sums  of  money  were  then  and 
there  deposited  with  defoidanta  as  bets  and 
wagers  between  divers  persons  upon  the  said 
horse  race.  The  defendants  were  duly  arrest- 
ed and  arraigned  on  the  28th  of  May,  190G, 
and  entered  their  plea  of  not  guilty.  Jadge 
WoSord,  the  regular  Judge  of  the  court  dis- 
qualified himself,  and  called  Hon.  B.  J.  Cas- 
teel.  Judge  of  the  criminal  court  of  Buchanan 
county.  Thereafter,  on  the  8th  day  of  June, 
1906,  Judge  Casteel  appeared  and  proceeded 
in  tbe  case.  A  Jury  was  Impaneled  and  dnlj 
sworn,  and  at  the  close  of  the  evidence  the 
defendant  Gardner,  under  the  instruction  of 
the  court  was  discharged,  but  the  defendant 
Oldham  was  convicted  on  the  fourth  count  in 
the  indictment,  and  his  punishment  assessed 
at  a  fine  of  $500.  Thereupon  the  defendant 
in  due  time  filed  his  motion  for  new  trial  and 
in  arrest  of  Judgment  both  of  which  were 
overruled,  and  the  defendant  was  sentenced 
in  accordance  with  the  verdict  of  the  Joiy. 
An  appeal  was  granted  tbe  defendant  to  tills 
court,  and  the  bill  of  exceptions  was  doly  al- 
lowed and  filed. 

The  evidence  on  the  part  of  the  state  tend- 
ed to  prove  horse  races  were  run  at  the  Elm 
Ridge  race  track  on  the  19th  of  May,  1906. 
This  race  track  was  owned  by  the  Kansas 
City  Jockey  Club  &  Fair  Association,  a  cor- 
poration duly  Incorporated  under  the  lanrs  of 
this  state,  and  was  situated  near  Sixty-Tlilni 
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•ad  Z^dla  streets  of  Kansas  City,  In  Jackson 
county,  Mo.    Prior  to  the  passage  of  the  act 
ot  March  21,  1906  (Laws  1905,  p.  131),  re- 
pealing wbat  Is   known   as  the  "Breeder's 
BlU,"  approved  AprU  7, 1897  (Laws  Mo.  1897, 
p.    100;    sections  7419-7424,   Inclnslve,  Rev. 
St.  1886),  the  fair  association  had  been  con- 
ducting  racing  meetings  regularly  according 
to  the  provisions  of  section  7419  et  seq.,  Rev. 
St.   1899.    After  the  pasoage  of  the  act  of 
190S  It  appears  that  the  jockey  cinb  adver- 
tised a  race  meeting  <m  Its  gronds  at  Elm 
Ridge  race  track.  In  Jackson  connty,  Mo.,  and 
races  were  ran  thereon  on  the  19th  of  May, 
1006.     Admission  tickets  were  sold  by  the  fair 
association  at  the  gate.    Said  tickets  were 
coupon  tickets.    Upon  entering  the  track  the 
gatekeeper  would  tear  off  the  coupon  and 
band  back  the  stnb,  which  had  on  It  the  same 
nnmber  as  the  coupon.    Each  ticket  had  a 
different  nnmber,  so  that  no  two  persons  upon 
the  track  would  have  the  same  nnmber.    At- 
tached to  the  stnb  was  a  cord  or  string  to  be 
attached  or  fastened  to  the  button  hole  of  the 
coat.    The  race  track  was  equipped  with  the 
ordinary  appurtenances,  such  as  Judges'  stand 
and  grand  stand.    What  was  known  as  "the 
betting  ring"  was  a  place  under  the  grand 
ttand,   open  at  the  ends,  with  a   granitoid 
floor,  and  the  floor  of  the  grand  stand  formed 
the  roof  of  the  betting  ring.     In  this  betting 
ring  were  several  booths,  or  small  stands, 
built  np  above  the  floor,  and  large  enough  to 
be  occupied  by  four  or  five  men,  and  have  a 
platform  on  the  outside.    The  evidence  shows 
that  the  defendant  Oldham  was  standing  on 
tbe  platform  attached  to  one  of  these  booths 
In  this  so-called  betting  ring.    He  had  a  kind 
of  attacbmoit  that  came  over  the  head  with 
ft  receiver  of  a  telephone  over  his  ear.    Then 
there  was  another  apparatus  made  which 
bung  on  his  breast  with  a  transmitter  in  front 
of  him.    If  a  person  walked  np  and  handed 
him  any  thing  to  bet,  he  talked  through  this 
Inatniment  in  front  of  him.    This  telephone 
Instrnmoit  was  so  attached  to  him  that  he 
could  speak  at  all  times  through  the  trans- 
mitter.    On  the  top  of  this  booth,  where  Old- 
ham was  seen,  there  was  what  the  bookmak- 
ers call  a  "slate,"  or  blackboard,  about  2  feet 
by  3%  In  size.    This  slate  had  attached  to  It 
a  card,  with  the  names  of  the  horses,  the 
weights  they  carry,  and  the  names  of  the 
Jockeys.    In  front,  and  to  tbe  left  of  the 
names  of  these  horses  on  this  slate,  there 
were   figures   and    also    figures   behind   the 
names.    These  figures  Indicated  the  "price" 
or  odds  which  the  bookmaker  lays  against 
each  horse  In  the  race.    If  the  figure  2  was 
In  front  of  the  horse's  name  on  this  slate,  it 
would  indicate  that  the  boolunaker  would  bet 
$2  to  ona  that  the  horse  did  not  win.    On  tbe 
right  sida  of  the  name  were  other  figures  in- 
dicating what  the  bookmaker  would  bet  that 
tbe  horse  did  not  run  second  or  third. 

The  evidence  of  Halpin,  chief  of  detectives 
of  the  BTanwas  City  police  force,  was  that  he 


saw  Cronln  make  a  bet  on  a  horse  named 
"Olivette"  with  the  defendant  Oldham,  and 
Cronln  exhibited  his  admission  ticket,  show- 
ing his  admission  number,  handed  Oldham 
$15,  and  said,  "Olivette,"  and  Oldham  threw 
the  money  into  the  cash  box,  and  said 
through  his  instrument  "30  to  15  Olivette," 
at  the  same  time  calling  into  the  telephone 
the  number  of  Cronin's  admission  ticket. 
When  money  was  put  In  to  be  placed  on  a 
horse,  Oldham  took  the  money,  but  when  it 
was  to  be  paid  out  on  a  winning  ticket  an- 
other man  at  the  other  end  of  this  booth 
paid  it  out  This  man  who  paid  off  the 
bets  had  tbe  same  sort  of  apparatus  that 
Oldham  had  around  his  bead.  These  tele- 
phones did  not  connect  with  any  central 
office,  but  were  direct  wires  leading  into 
Kansas  City,  Kan.,  and  into  rooms  317  and 
318,  Portsmouth  Building,  Kansas  Cl^, 
Kan.  Upon  cross-examination  Chief  Halpin 
testified  that  the  system  Just  outlined  was 
entirely  different  from  tiie  system  which 
prevailed  on  this  track  prior  to  the  act  of 
1905.  Under  tbe  old  system  there  was  In 
each  booth  a  sheet  writer;  but  on  the  day 
in  question  there  was  no  writing  done  by 
any  one  tn  tbe  booth.  Under  the  old  system, 
if  a  man  wanted  to  make  a  bet,  he  handed 
tbe  money  to  the  man  on  the  "block,"  or 
outside  stand  of  the  booth,  and  this  man 
would  call  off  to  the  card  writer  and  the 
sheet  writer  inside  the  liooth  tbe  name  of 
the  horse  and  the  odds  to  be  given.  The 
card  writer  would  write  out  the  name  of 
the  horse  and  the  odds  given  on  numbered 
.cards,  and  the  card  or  ticket  would  be  giv- 
en to  the  man  who  made  the  bet  While 
the  card  writer  was  writing  the  card,  the 
sheet  writer  would  write  on  his  sheet  of 
paper  the  number  of  the  card  and  also  the 
aggregate  sum  which  the  bookmaker  bet 
against  the  sum  which  the  player  banded 
to  the  bookmaker,  and  in  this  way  the  sheet 
writer  would  have  a  record  of  the  number 
of  the  ticket  name  of  the  horse,  and  the 
amount  of  the  wager.  After  the  race  this 
sheet  was  delivered  to  the  cashier  of  the 
booth,  and  when  a  winning  ticket  was  pre- 
sented the  cashier  would  refer  to  the  sheet, 
and.  If  correct  the  bet  would  be  paid.  As 
already  said,  this  was  the  old  system  prior 
to  the  act  of  1905,  but  there  was  nothing 
of  this  kind  on  the  day  in  question  on  the 
Blm  Ridge  race  track.  The  state  rested 
upon  the  testimony  of  this  witness. 

Thereupon  the  defendant  called  J.  S.  Gard- 
ner, who  testified  be  was  president  of  the 
Kansas  City  Jockey  Club  &  Fair  Associa- 
tion, a  corporation  engaged  in  conducting 
a  race  track,  and  bad  been  so  conducting  it 
before  the  passage  of  the  law  of  1905.  Prior 
to  the  passage  of  the  act  of  1905  the  Jockey 
club  did  not  itself  conduct  bookmaking, 
but  as  the  state  licensed  U,  the  club  per- 
mitted it  Oldham  is  a  stockholder  in  the 
company  and  one  of  the  first  stockhoidera 
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In  the  dab.  Gardner  testified,  fartber,  that 
ta  behalf  of  the  Jockey  club  he  provided  for 
the  telephone  wire  or  line  mnnlng  from 
the  Blm  Ridge  race  track  In  Missouri  across 
the  state  line  Into  rooms  317  and  818,  Ports- 
mouth Building,  Kansas  City,  Kan.  He 
testified  that  he  Instructed  Mr.  Oldham  that 
there  was  to  be  no  bookmaklng  as  it  had 
been  carried  on  under  the  Breeder's  law, 
and  there  should  be  no  registration  of  bets 
on  the  jockey  club  ground.  The  club  had 
Plnkerton's  detectives  patrol  the  grounds 
to*  see  that  there  was  no  registration  of  bets 
made,  and  these  were  the  orders  given  to 
Mr.  Holmes,  the  superintendent  of  the 
grounds.  There  was  no  bookmaklng  or 
registration  of  bets  or  recording  of  bets  upon 
the  grounds  of  the  jockey  dub.  Betting 
was  allowed  there.  There  is  no  snch  thing 
as  bookmaklng  without  a  system  of  regis- 
tration, because  a  man  cannot  remember  all 
the  bets  he  may  make.  The  rooms  in  Kan- 
sas City,  Kan.,  into  which  this  private  tele- 
phone wire  ran  from  the  Kansas  City  Jockey 
Glub  in  Missouri,  were  rented  by  the  Kan- 
sas City  Club.  A  record  of  the  bets  made 
in  Missouri  on  this  race  course  was  kept  in 
these  rooms  in  the  Portsmouth  Bnilding, 
In  Kansas  City,  Kan.  Indeed,  counsel  for 
the  defendant  admitted  in  open  court  that 
the  beta  were  registered  in  Kansas,  and  that 
a  regular  bookmaker  had  charge  of  the  mat- 
ter on  the  day  in  question  and  recorded  and 
registered  the  beta;  that  the  defendant  Old- 
ham bad  an  agreement  with  Bverhart,  who 
was  located  in  the  Portsmouth  Building,  In 
Kansas  City,  Kan.,  tliat  he,  Oldham,  would 
be  at  the  other  end  of  the  telephone,  to  wit, 
the  betting  ring  on  the  Blm  Ridge  race  track 
In  Missouri,  and  he  would  there  receive  any 
proposition  that  Bverhart  iiad  to  make  from 
the  telephone,  and  any  acceptance  of  prop- 
ositions that  he  made  for  beta  The  evidence 
ahows  that  the  defendant  Oldham,  at  the 
Elm  Ridge  race  track  in  Missouri,  telephoned 
all  offers  to  bet  to  Bverhart,  the  bookmaker. 
In  Kansas,  for  his  acceptance  or  rejection. 
The  race  track  company  bad  nothing  to  do 
with  the  bookmaklng  or  betting,  except  that 
it  permitted  the  betting  to  go  on  upon  Its 
tracka  The  evidence  further  showed  that 
after  any  given  race  was  run  the  winner 
would  present  his  numbered  ticket  to  the 
defendant  Oldham  In  the  betting  ring  In 
Jackson  county,  and  demand  the  money  he 
had  won;  that,  thereupon  the  defendant 
Oldham  would  telephone  to  the  bookmaker, 
the  party  who  registered  and  kept  the  record 
of  the  bets  hi  the  state  of  Kansas  and  as- 
certain from  such  bookmaker  and  register 
what  amount,  if  any,  was  coming  to  the 
party  so  presenting  the  numbered  ticket, 
and  thereupon  the  bookmaker  and  register 
in  Kansas  would  advise  defendant  Oldham 
by  telephone  what  amount  was  coming  to 
the  party,  and  upon  that  information  Old- 
ham would  pay  the  bat  In  MlssouiL 


The  foregoing  la  a  summary  of  the  ma- 
terial evidence  in  the  case.  At  the  close  of 
the  testimony  the  defendant  moved  the  court 
to  Instruct  the  Jury  that  the  evidence  failed 
to  show  the  commission  of  any  criminal 
act  against  the  laws  of  Missouri;  and,  sec- 
ond, "that  it  appears  from  the  undisputed 
evidence  In  the  case  that  the  use  of  the  tele- 
phone from  the  race  track  In  Kansas  City, 
Mo.,  to  the  Portsmouth  Building,  in  the  city 
of  Kansas  City,  in  the  state  of  Kansas,  and 
the  performance  of  various  acts  and  things 
in  the  state  of  Kansas  by  parties  stationed 
there^  In  that  state,  constituted  an  essential 
part  of  the  transaction  of  making  and  regis- 
tering bets,  and  that  no  complete  offense  was 
committed  in  the  state  of  Missouri;  that  un- 
der snch  circumstances  to  construe  the  statute 
of  Missouri  as  applicable  to  the  facts  in  this 
case,  and  creating  an  offense  and  the  exer- 
cise of  Jurisdiction  by  this  court,  and  punish- 
ing the  defendant  therefor,  would  be  to  give 
such  statute  an  extraterritorial  effect,  and 
would  be  to  deny  the  defendant  liberty  and 
property  without  due  process'  of  law  guaran- 
tied to  them  by  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States,  and 
th^  Invoke  the  protection  of  said  amend- 
ment"— ^which  instruction  the  court  denied 
and  the  defendant  excepted,  thereupon  the 
court  gave  the  following  two  instructions, 
numbered  6  and  6: 

"No.  6.  If  the  Jury  believe  from  ttie  evi- 
dence that  the  defendant  by  himself,  or  In 
connection  with  others,  on  or  abont  the  Idth 
day  of  May,  1906,  occupied  and  had  charge 
of  a  room,  shed,  booth,  or  bnilding  located 
on  the  premises  of  the  Blm  Ridge  race  track, 
near  the  intersection  of  the  streets  common- 
ly called  'Bixty-lldrd'  and  'LydJa'  streets, 
of  Kansas  City,  Jackson  county,  Mo.,  and 
did  then  and  there  at  the  said  connty  of 
Jackson,  and  state  of  Missouri,  unlawfully, 
knowingly,  and  feloniously  permit  said  room, 
shed,  booth,  or  building  to  be  used  and  oc- 
cupied with  an  instrument  and  device,  to  wit, 
with  a  blackboard,  and  telephone  instrument 
and  numbered  tickets  of  admission,  which 
said  blackboard  and  numbered  tickets  of 
admission  were  then  and  there  for  the  pur- 
pose ot  recording  bets  and  wagers  upon  the 
result  of  a  trial  and  contest  of  skill,  speed, 
and  power  of  endurance  of  beasts,  to  wit, 
certain  horses,  named  Baby  Branch,  T.  Jo, 
Pauline  Cobbs,  Pat  Kennedy,  and  Castle 
Gregory,  which  said  contest  was  to  take 
place  thereafter  at  said  Elm  Ridge  race  track 
on  the  afternoon  of  said  19th  day  of  May, 
1906,  you  will  find  the  defendant  guilty  as 
charged  in  the  fourth  count  of  the  indict- 
ment, and  assess  his  punishment  at  imprison- 
ment in  the  ];>enltentiary  for  a  term  of  not 
less  than  two  nor  more  than  five  years,  or 
by  imprisonment  in  the  county  Jail  for  a 
term  of  not  less  than  six  months  nor  more 
than  one  year,  or  by  a  fine  of  not  less  than 
$500,  or  by  both  such  fine  and  imprisonment. 
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VaoaloaOj'  u  used  In  the  foregoing  Inatrn- 
ment,  means  wrongfully  and  against  the  ad- 
monition of  the  law. 

"No.  0.  If  the  Jury  believe  from  the  ctI- 
dence  that  the  defendant  by  himself,  or  In 
connection  with  others,  kept  and  maintained 
the  blackboard,  telephone  Instrument,  and 
nnmbered  tickets  of  admluion  in  the  manner 
at  the  time  and  place  mentioned  in  the  eyl- 
dence,  for  the  pnrpose  of  procuring  beta  and 
wagers  upon  the  result  of  a  trial  and  contest 
of  skill,  speed,  and  power  of  endurance  of 
horses,  and  transmitted  the  InformaQoa  of 
the  procuring  of  such  bets  and  wagers  to  a 
person  In  Kansas  City,  Ean.,  under  an  agree- 
ment or  understanding  theretofore  entered 
into  by  and  betwem  the  defendant  and  such 
other  person  that  such  other  person  should 
record  and  register  such  bets  In  the  state  of 
Kansas,  that  would  be  keeping  and  using 
sach  Instrum«its  and  devices,  to  wit,  a  black- 
board, telephone  Instrument,  and  nnmbered 
tl<*eti  of  admission,  for  the  purpose  of  re- 
cording Such  bets  nnd  wagers,  and  the  Jury 
ahonld  find  the  defendant  guilty  as  charged." 

To  the  giving  of  which  tbe  defendant  at 
the  time  duly  excepted,  and,  as  already  said, 
the  Jury  under  the  Instructions  of  the  court 
found  the  defendant,  Oldham,  guilty  on  the 
fourth  count  of  the  indictment  and  assessed 
his  punishment  at  |500. 

1.  The  act  of  March  21,  1906,  upon  which 
the  Indictment  In  this  case  Is  bottomed,  con- 
sists of  one  section,  and  provides  "that  any 
person  who  keeps  any  room,  shed,  tenement, 
tent  booth  or  building,  or  any  part,  thereof, 
within  this  state,  and  who  occupies  the  same 
with  any  book,  instrument  or  device,  for  the 
purpose  of  recoMlng  or  registering  bets  or 
wagers  or  selling  pools  upon  the  result  of  any 
trial  or  contest  of  skill,  speed  or  power  of 
endurance,  of  man  or  beast,  which  Is  to  be 
made  or  to  take  place  within  or  without  this 
state;  or  any  person  who  records  or  registers 
a  bet  or  wager  or  sells  pools  upon  the  result 
of  any  trial,  or  contest  of  skill,  speed  or  pow- 
er of  endurance  of  man  or  beast  which  Is  to 
be  made  or  to  take  place  within  or  without 
this  state;  or  being  the  owner,  lessee,  occu- 
pant or  person  In  eharge  of  any  room,  shed, 
tenement,  tent,  booth  or  building,  or  any 
part  thereof,  within  this  state,  knowingly 
permits  the  same.to  be  used  or  occupied  for 
any  of  the  purposes  herein  set  forth;  or  there- 
in keeps,  exhibits,  uses  or  employs  any  device 
tr  apparatus  for  the  pnrpose  of  recording 
neb  bets  or  wagers,  or  selling  of  pools,  as 
hereinabove  set  forth,  or  becomes  the  custo- 
dian or  depositary  for  hire  or  privilege  of 
any  money  for  any  purpose  contrary  to  the 
provisions  of  this  section,  shall,  on  convic- 
tion, be  adjudged-  guilty  of  a  felony,  and  shall 
be  punished  by  Imprisonment  in  the  peniten- 
tiary for  a  term  of  not  less  than  two  nor 
more  than  five  years,  or  by  imprisonment  In 
tile  county  Jail  tot  a  term  of  not  less  than 
six  months  nor  more  than  one  year,  or  by  a 
line  of  not  less  than  five  hundred  dollars 


9500),  or  by  both  such  fine  and  Imprison- 
ment" By  reference  to  the  act  It  will  be 
seen  that  It  is  subdivided  Into  five  different 
clauses.  For  the  purposes  of  this  case  and 
on  the  record  before  us,  we  are  only  to  con- 
sider whether  the  defendant  Oldham  was 
properly  convicted  of  violating  the  third 
subdivision  of  said  act  to  wit  whether  he,  as 
owner,  lessee,  occupant  or  person  In  charge 
of  a  booth,  room,  tenement  shed,  or  building 
within  this  state,  knowingly  permitted  the 
same  to  be  used  or  occupied  for  any  of  the 
purposes  set  forth  In  the  said  act  and  char- 
ged In  the  fourth  count  of  the  Indictment; 
that  Is  to  say,  "with  a  book,  blackboard,  tele- 
phone Instrument  telegraph  Instrument,  num- 
bered tickets  of  admission,  pencils,  pens,  Ink 
and  other  devices,  which  said  books  and  in- 
struments, etc.,  were  then  and  there  In  the 
said  building  for  the  puiiwse  of  recording 
and  registering  bets  and  wagers  and  selling 
pools  upon  the  result  of  a  contest  of  speed  be- 
tween certain  horses,  which  was  to  be  made 
and  take  place  on  tbe  afternoon  of  the  19th 
of  May,  1906."  This  act  It  win  be  observed. 
Is  not  leveled  at  betting  or  placing  of  wagers 
upon  horse  racing.  The  evil  which  the  Leg- 
islature undertook  to  prohibit  by  making  It  a 
felony  was  the  keeping  of  a  room,  shed,  tent 
booth,  or  building  wherein  books,  Instm- 
ments,  and  devices  for  the  purpose  of  record- 
ing or  registering  bets  or  wagers  of  the  sell- 
ing of  pools,  and  thereby  to  tempt  and  seduce 
the  public  into  the  vicious  practice  of  gam- 
bling. The  Legislature  obviously  considered 
that  when  a  house,  room,  booth,  or  building 
is  specially  set  apart  and  devoted  to  the  pur- 
poses of  gambling,  tbe  evils  resulting  there- 
from are  greatly  multiplied,  and  hence  It  la 
made  a  felony  by  the  third  subdivision  of 
this  section  for  the  owner,  lessee,  occupant 
or  person  In  charge  of  any  snch  building  to 
knowingly  permit  tbe  same  to  be  used  or  oc- 
cupied for  any  of  the  purposes  set  forth  in 
the  act  That  the  betting  room  described  in 
tbe  evidence  and  occupied  by  the  defendant 
Oldham  brings  It  within  the  designation  of 
"building"  or  "room"  as  used  In  the  statute 
we  think  there  can  be  no  doubt;  nor  can  there 
be  any  doubt  that  the  booth  occupied  by  the 
defendant  In  the  betting  ring  was  such  a 
place  as  was  In  the  contemplation  of  the  Leg- 
islature. The  Indictment  does  not  charge  the 
defendant  with  a  violation  of  the  second 
subdivision  of  the  act,  to  wit  the  registering 
or  recording  of  any  bets  upon  the  said  horse 
race,  but  evIdenUy  sought  to  make  a  charge' 
of  a  violation  of  the  third  subdivision.  The 
contention  of  the  counsel  for  tbe  defendant 
is  that  this  act  of  1905  prohibits  only  the  reg- 
istering and  recording  of  bets  in  this  state, 
and  It  Is  clear  that  the  defendant  acting  upon 
this  construction  of  tbe  act  and  with  a  view 
to  avoid  its  force  and  effect  adopted  the 
scheme  of  receiving  the  bet  at  the  booth  in 
the  betting  room  of  tbe  Elm  Ridge  race  track, 
and  telephoning  It  to  Everhart  in  the  pool- 
room, 817  and  SIS  Portsmouth  Building,  In 
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Kansas  City,  Kan.,  and  haTiiig  It  there  re- 
corded was  a  snbterfnge  to  avoid  the  opera- 
tion of  the  law.  We  think  the  third  subdivi- 
sion of  the  act  under  which  this  indictment 
was  drawn  would  authorize  a  conviction  if 
the  defendant  knowingly  permitted  the  booth 
under  his  charge  to  be  used  or  occupied  by 
another  person  with  a  book,  instmment,  or 
device  for  the  irarpose  of  recording  or  regis- 
tering bets.  By  reference  to  the  third  sul)dl- 
vlsion  it  will  be  noted  that  the  owner,  lessee, 
or  occupant  in  charge  ol  the  building  or 
booth  Is  held  criminally  responsible  if  be 
"knowingly  permits  the  same  to  be  used  or 
occupied  for  any  of  the  purposes  herein  set 
forth."  In  order,  therefore,  to  make  a  charge 
under  this  third  subdivision,  recourse  must 
be  bad  to  the  other  sabdivlslons  of  the  sec- 
tion. When  this  is  done  It  is  apparent  that 
the  first  Bubdivisloa  must  be  invc^ed  to  sup- 
plement a  valid  charge  under  this  third  sub- 
division. The  first  subdivision  lias  reference 
to  a  person  who  occupies  any  room,  shed,  etc., 
within  this  state,  and  who  himself  occupies 
the  same  with  a  book,  instrument,  or  device 
for  the  purpose  of  recording  or  registering 
bets  or  selling  pools,  etc.,  whereas  this  third 
subdivision  makes  him  equally  guilty  If  be 
knowingly  permits  his  said  room,  booth,  etc., 
to  be  used  or  occupied,  ar,  we  construe  it,  by 
some  person  other  than  himself  with  a  book, 
instrument,  or  device  for  the  purpose  of  re- 
cording or  registering  bets  or  wagers  or  sell- 
ing pools.  The  language  employed,  to  wit, 
"to  be  used  or  occupied,"  implies  that  the 
building  or  booth  Is  to  be  used  or  occupied 
by  some  person  and  not  used  or  occupied  by 
a  book,  instrument,  or  device  which  could 
have  no  purpose  of  recording  or  registering 
a  bet  If  we  are  right  In  our  construction  of 
this  third  subdivision  of  the  section,  then,  to 
make  a  good  charge,  the  pleader  should  have 
charged  who  the  person  was  whom  the  owner 
or  the  defendant  permitted  to  use  and  occupy 
tbe  booth,  but,  if  his  or  their  names  were 
unknown  to  the  grand  Jury,  to  have  so  char- 
ged the  fact,  and  that  such  person  or  par- 
sons used  or  occupied  such  building  or  booth 
with  a  book,  instrument,  or  device  for  tbe 
purpose  of  recording  or  registering  bets. 

Tills  construction  of  the  subdivlBion  is  re- 
enforced,  we  think,  by  the  fourth  subdivision, 
which  provides  that  if  any  person,  being  the 
owner,  lessee,  or  occupant  of  any  room,  tene- 
niNit,  etc.,  "therein  keeiw,  exhibits,  uses  or 
employs  any  device  or  appurtenance  for  the 
'  purpose  of  recording  bets  and  wagers,"  etc. 
By  this  subdivision  It  Is  made  a  felony  to 
keep  books.  Instruments,  and  devices  for  the 
purpose  of  recording  bets  and  wagers,  but  we 
tUnk  It  Is  clear  that  the  fourth  count  of  the 
indictment  in  this  case  does  not  charge  a 
violati«i  of  tbe  act  under  this  fourth  sub- 
division, but  proceeds  upon  the  idea  that  the 
owner  permitted  it  to  be  occupied.  Were  this 
other  than  a  criminal  proceeding  for  a  felony, 
It  might  be  Inferred  after  verdict  that  the 
words   'person'   or   'other   person'  or   'some 


other  person'  might  be  Implied,  and  tbns 
comply  with  the  statute,  but  the  Invariable 
rule  of  construction  of  criminal  pleadings, 
especially  in  felonies.  Is  that  nothing  is  to  be 
taken  by  implication.  This  rule  has  come 
down  to  us  with  the  sanction  of  the  greatest 
Judges  of  Elngland,  and  of  our  own  federal 
Supreme  Court  and  of  the  highest  courts  <rf 
all  of  our  states.  2  Hawk.  P.  C.  c.  26,  {  00; 
State  V.  Evans,  128  Mo.  406,  31  S.  W.  34; 
State  V.  Furgerson,  162  Ma  02,  63  S.  W.  427. 
2.  But  counsel  for  defendant  and  the  state 
both  preseit  a  proposition  of  law  beyond  and 
outside  of  this  tedmical  matter  of  pleading, 
which,  aXtet  all,  Is  the  real  question  involved 
In  this  case.  On  the  part  of  the  defendant, 
it  Is  urged  that  this  act  only  prohibits  tbe 
registering  and  recording  of  bets  in  Missouri, 
and  the  keeping  of  a  room,  booth,  or  building 
furnished  with  the  par(y>hemalla  for  reobrd- 
Ing  and  registering  bets  in  this  state,  and 
with  that  view  it  is  clear  that  the  defoidant 
resorted  to  the  device  of  receiving  the  offer 
of  bets  in  Missouri  and  telephoning  them  to 
his  associate  In  Kansas  City,  Kan.,  and  having 
them  recorded  there,  instead  of  at  the  race 
track  where  the  bets  were  made;  whereas 
the  state's  contention  Is  that  the  law  is  broad 
enough  to  punish  the  appellant  tot  the  acts 
committed  in  Missouri,  no  matter  where  tbe 
bets  were  recorded.  Unquestionably  tbe  laws 
of  a  state  are  for  the  government  only  of  per- 
sons and  things  within  it,  and  statutes  in 
mere  general  terms  will  be  construed  as  not 
Intended  to  create  offenses  or  regulate  the 
conduct  of  persons  beyond  Its  territorial  link- 
Its,  and  where  legislation  In  one  country  will 
properly  bind  Its  citizens  in  another  express 
words  are  required,  or  distinct  implication  to 
give  it  this  effect  Bishop,  Statutory  Crimes, 
S  141,  and  cases  cited;  Cooley's  Const  Llm. 
<eth  Ed.)  149;  State  v.  Qrltzner,  134  Mo.  528, 
36  S.  W.  39.  As  already  said,  the  evil  whldi 
the  Legislature  Intended  to  stamp  out  was 
not  horse  racing,  or  even  betting  on  horse 
races,  by  this  act,  but  it  was  to  prohibit  the 
keeping  of  a  room,  booth,  building,  or  part 
thereof  In  which  these  gambling  devices  and 
books  and  Instruments  were  kept  for  the  pur- 
pose of  Inducing  and  enticing  and  permitting 
I>er8on8  to  bet  thereon  or  play  thereat,  and 
to  present  the  opportunity  to  the  Incautious 
and  overcredulooa  to  become  the  dupes  and 
victims  of  sharpers  and  gamblers,  and  clearly 
the  act  is  broad  enough  to  punlsb  those  not 
only  who  register  and  record  bets  within 
this  state  as  provided  by  the  second  subdi- 
vision of  this  act,  but  also  those  who,  being 
the  owners,  lessees,  or  occupants  oC  any  room, 
booth,  or  building  or  part  thereof  within  this 
state,  occupy  the  same  with  any  bocdc,  In- 
strument, or  device  for  tbe  purpose  of  re- 
cording or  registering  bets  ac  wages,  and  sell- 
ing pools  upon  the  result  of  any  trial  or  oi»- 
test  of  skill,  speed,  or  power  of  endurance, 
whether  such  contest  Is  to  be  made  or  take 
place  within  or  without  this  state,  and  Is 
clearly  leveled  at  offenses  committed  In  this 
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state,  and  at  these  practices  which  corrnpt 
the  moralB  and  demoralize  Its  own  citizens. 
The  offense  is  cranplete  under  the  first  and 
third  nibdlTlslon  when  the  building  or  booth 
is  occupied  by  some  person  or  persons  with 
a  device,  bo<d[,  ac  Instrument  for  the  record- 
ing and  registering  of  bets,  whether  such 
bets  are  actually  made  and  registered  or  re- 
corded In  this  state  or  in  some  other  sister 
state.  It  is  aimed  at  the  persons  who  ke^ 
and  maintain  the  gambling  house  with  Its 
books  and  devices  and  paraphernalia  tor  gam- 
bling In  this  state.  State  v.  Rosenblatt,  186 
Mo.  114,  83  a  W.  076;  State  r.  Stewart,  101 
Mo.  34S,  82  8.  W.  878.  In  our  opinion  the 
cmtentlon  of  the  defendant  on  this  point  Is 
not  tenable. 

8.  Inasmuch  as  both  the  first  and  third 
sabdlrlslons  of  the  act  require  not  only  that 
the  room,  shed,  booth,  or  building  or  some 
part  thereof  shall  be  occupied  either  by  the 
owner  thereof,  or  by  some  person  with  his 
knowledge  and  consent,  with  a  book,  In- 
strument, or  device  for  the  purpose  of  record- 
ing or  registering  bets  or  selling  pools,  the 
question  is  sharply  presented  on  this  record 
whether  the  telephone,  blackboard,  and  num- 
bered tl<^et8  constitute  either  ^ch  a  book. 
Instrument,  or  device  as 'was  contemplated 
by  the  General  Assembly  when  It  enacted 
this  statute.  That  the  blackboard  ItsJelf, 
with  the  names  of  the  horses,  the  weights 
they  would  cany,  and  the  names  of  the 
Jockeys,  and  the  odds  which  the  bookmaker 
ofltered  against  each  horse,  was  not  a  book, 
in  the  common  and  ordinary  acceptation  of 
that  word,  we  think  is  perfectly  dear.  While 
tte  "book,"  in  the  vernacular  of  the  race 
track,  need  not  be  a  bound  volume  with  print- 
ed matter  therein,  we  gather  from  the  testi- 
mony that  to  make  "a  book,"  as  that  term 
Is  understood  by  the  gambling  fraternity, 
there  must  be  a  sheet  of  paper  on  which  Is 
recorded  the  name  of  the  horse,  the  odds  to 
be  given,  and  either  the  name  of  the  better 
or  a  numbered  card,  by  which  the  holder  of 
the  card  could  be  designated  and  the  better 
furnished  with  a  card  or  ticket,  and  the 
amount  which  the  bookmaker  bet  against  the 
same,  which  the  player  handed  to  the  book- 
maker, and  when  the  race  was  won  this 
sheet  would  Indicate  to  the  cashier  or  book- 
maker the  amount  won  by  the  player.  Ac- 
cording to  the  testimony  of  Mr.  Halpln,  the 
chief  of  detectives,  no  such  book  as  this  was 
kept  by  the  defendant  Oldham  or  bis  em- 
ployte  in  his  booth  on  this  race  track  on  ths 
19th  of  May,  1906.  The  blackboard  used 
was  In  no  sense  such  a  book.  Was  the  tele- 
phone used  by  the  defendant  as  already  In- 
dicated In  the  statement  sndi  an  Instrument 
as  to  Inlng  It  within  the  purview  of  the 
statotet  Becurrlng  again  to  the  language  of 
the  act.  It  must  be  observed  that  the  Instm- 
moit  which  the  occupant  of  the  booth  used 
was  "for  the  purpose  of  recording  or  register- 
ing bets  or  wagers  or  selling  pools."  Testi- 
mony shows  that  the  only  purpose  which  the 


telephone  subserved  was  to  reiwrt  to  the 
bookmaker  and  register  In  Kansas  the  offer 
which  the  player  would  make,  and  to  report 
back  the  bookmaker's  acceptance  in  Kansas 
of  the  amount  he  was  willing  to  bet  upon  the 
race.  Hiere  was  no  evidence  showing  or 
tending  to  show  that  the  telephone  was  an 
instrument  used  for  the  purpose  of  recording 
bets  or  wagers,  or  was  adapted  to  such  a 
purpose,  and,  unless  it  was  such  an  instru- 
ment, then  there  was  no  proof  that  any  such 
instrument  was  used  by  the  defendant  The 
Attorney  General  in  his  printed  brief  ex- 
presses the  same  view  of  the  statute  that  we 
have  Just  indicated  He  says,  in  the  sub- 
division under  which  the  fourth  count  was 
drawn,  the  crime  consists,  not  In  the  actual 
recording  of  the  bets,  but  the  occupation  of 
the  booth  with  an  Instrument  or  device 
designed  for  the  purpose  of  recording  bets. 
Without  doing  violence  to  the  ordinary  mean- 
ing of  the  words,  a  telephone  wire  with  a 
transmitter  and  receiver  cannot  be  said  to 
be  an  instrument  or  device  for  the  purpose  of 
recording  or  registertatg  bets.  It  may  be 
said  that  the  construction  of  the  telephone 
line  and  the  prearrangemmt  for  having  the 
bets  registered  and  recorded  In  Kansas  City, 
Kan.,  was  a  perfectly  obvious  trick  and 
subterfuge  to  evade  the  law,  and  we  agree 
with  the  counsel  for  the  state  that  such  was 
the  obvious  purpose,  and  that  the  disguise 
was  too  thin,  but,  after  all,  the  question  is 
not  whether  the  defendant  has  successfully 
evaded  the  statute,  but  whether  be  has  vio- 
lated it  In  this  connection  the  case  of 
Davis  V.  Stevenson,  L.  R.  Q.  B.  Dlv.  vol. 
24,  p.  629,  is  very  instructive.  That  was  a 
criminal  appeal  before  Lord  Chief  Justice 
Coleridge  and  Lord  Esher,  Master  of  the 
Rolls.  The  offense  charged  was  a  violation 
of  the  betting  bouses  act  (St  16  ft  17  Vict 
c.  110),  and  an  act  known  as  the  "License 
Act  of  1872"  (St  35  ft  86  Vict  c.  04).  The 
charge  was  that  the  defendant  had  unlaw- 
fully suffered  his  licensed  house  to  be  used  in 
contravention  of  the  betting  houses  act 
contrary  to  the  licensing  act  of  1872.  The 
person  said  to  have  been  allowed  to  use  the 
house  was  one  Hicks  and  the  defendant's 
daughter.  It  appears  that  on  the  day  al- 
leged Hicks  received  partly  In  a  passage  near 
the  house,  and  partly  on  waste  ground  near 
it  a  large  number  of  packets  contalnlqg 
money  as  stakes.  The  persons  from  whom  he 
received  the  packets  Intended  to  ba<^  horses 
at  Ascot  races.  Each  packet  contained,  be- 
sides the  money,  a  memorandum  of  the 
backer's  name,  the  horse's  name,  the  sum 
laid,  and  the  time  at  which  the  race  was  to 
be  run;  the  understanding  being  that  if  the 
horse  named  won.  Hicks  was  to  pay  the 
backer  the  sum  inclosed,  with  the  current 
odds  against  the  horse  at  starting.  For  so 
doing  Hicks  was  convicted  of  using  the  places 
In  question  tor  betting  with  persons  resort- 
ing thereto  in  contravention  of  the  statutes 
of  16  and  17  Vict    The  packets  conveyed  to 


Digitized  by 


Google 


604' 


08  SOUTHWBSTBBN  RBPOBTBB. 


(Mo. 


Hlcka  were  prOTed  to  hava  been  conyeyed 
Into  the  bonae  by  the  defendant's  danghter. 
On  the  execution  of  the  eearcb  warrant  Hlcke 
was  found  at  the  bar  among  the  customers. 
The  defendant  was  found  behind  the  bar 
with  a  glass  containing  money  and  a  paylng- 
out  list  relating  to  bets  made  on  other  days 
before  him ;  and  some  of  the  papers  re- 
ceived by  Hicks  on  the  day  In  question  were 
found  In  a  drawer  in  the  bar.  It  was  not 
.  proved  tuat  any  of  the  depositors  of  stakes 
resorted  to  the  tavern.  Now  it  was  con- 
ceded by  counsel  for  the  government  that  it 
was  necessary  to  prove  a  receipt  by  Hicks  of 
■takes  within  the  tavern.  The  evidence 
showed,  however,  that  Hicks  received  the 
money  outside  of  the  tavern,  and  after  its 
receipt  sent  It  to  the  tavern  by  a  messenger 
by  arrangement  with  the  defendant  Upon 
thla  state  of  facts.  Chief  Justice  Coleridge 
■aid:  "I  am  of  opinion  that  the  conviction 
cannot  be  sustained.  I  come  to  this  con- 
clusion with  some  reluctance,  because  it 
amounts  to  deciding  that  a  deliberate  and 
■caccely  disguised  attempt  to  evade  the 
act  has  succeeded;  but  I  do  not  think  the 
court  can  hold  otherwise  without  holding 
that  the  act  applies  to  cases  which  cannot  be 
evasions  of  It  as  they  are  obviously  not  with- 
in Its  purview.  The  statute,  therefore,  does 
not  reach  the  case,  and  the  conviction  must 
be  quashed."  The  Master  of  the  Rolls  con- 
curred, saying :  "I  am  of  the  same  opinion. 
Attempts  to  evade  penal  statutes  are  com- 
mon, and  this  attempt  has  succeeded."  And 
so  we  say  in  this  case,  the  whole  conduct  of 
the  defendant  indicates  a  deliberate  attempt 
to  evade  the  statute,  and  owing  to  the  form 
of  the  statute  and  the  peculiar  language  used 
we  think  he  has  succeeded.  Had  the  act  read 
like  the  act  enacted  by  the  Legislature  of 
New  Jersey  in  1893  (P.  L.  1898,  p.  812), 
which  provides  in  section  65  of  said  act, 
"Any  person  or  corporation  that  shall  habitu- 
ally or  otherwise  buy  or  sell  what  is  common- 
ly known  as  a  pool  or  any  Interest  or  share 
In  any  such  pool,  or  shall  make  or  take 
what  Is  commonly  known  as  a  book  upon 
the  running,  pacing  or  trotting,  either  within 
or  without  this  state  of  any  horse,  mare  or 
gelding,  or  shall  conduct  the  practices  com- 
monly known  as  bookmaklng  and  pool  sell- 
Inf  or  either  of  them,  or  shall  keep  a  place 
to  which  persons  may  resort  for  engaging 
In  such  practices  or  either  of  them,  or  for 
betting  npon  the  event  of  any  horse  race  or 
other  race  or  contest  either  within  or  out- 
side this  state,  or  for  gambling  in  any  form 
or  aiding  or  abetting  or  assisting  therein,  shall 
be  guilty,"  etc. — a  conviction  might  have 
been  had  npon  the  facts  developed  in  this 
case,  but  the  act  before  us  is  restricted  to  the 
sole  otCense  of  keeping  a  room,  shed,  booth, 
or  building,  and  occupying  the  same  with  a 
book,  Instrument,  or  device  for  the  purpose 
of  recording  or  registering  bets  or  wagers 
•r  selling  pools,  or,  being  the  owner  of  such  a 
place,  knowingly  permitting  It  to  be  used  for 


ancb  a  purpose,  and  It  te  not  within  the  Ja- 
dlcial  power  to  extend  the  act  beyond  the 
words  of  the  statute  and  their  plain  import. 
In  our  opinion  the  fourth  count  in  the  indict- 
ment under  which  the  defendant  was  con> 
vlcted  was  insufficient  for  the  reason  already 
assigned,  and  the  evidence  fails  to  establish 
that  the  defendant  occupied  the  booth  In 
question  with  a  book,  Instrument  or  device 
designed  or  adapted  to  the  recording  or 
registering  of  bets  and  wagers  npon  any  trial 
or  contest  of  skill,  speed,  or  power  of  en- 
durance of  man  or  beast,  within  the  meaning 
of  the  statute,  and  accordingly  the  Judgment 
must  be  reversed,  and  the  defendant  dis- 
charged. 

BUBOBSS,  P.  X,  and  FOX,  J.,  concur. 


MASTERSON  et  ox.  v.  ST.  LOUIS 
TRANSIT  CO. 

(Supreme  Court  of  Missouri.  Division  Na  1. 

Nov.  21,  1906.) 

1.  Stbxei  Railroads— Actions  fob  Iifjusm 
— iNSTBuonoNB— Spied. 

In  an  action  against  a  street  railroad  com- 
pany for  causing  the  death  of  plaintiCFs'  son,  the 
court  instructed  that  "defendant  had  the  right 
to  operate  its  car  at  the  place  mentioned  in  the 
testimony  at  a  rate  of  speed  not  exceeding  10 
miles  per  hour.  Before,  therefore,  you  can  find 
against  the  defendant  on  account  of  the  exces- 
sive speed,  you  must  find  either  that  defendant 
operated  its  car  in  excess  of  the  speed  of  10 
miles  an  honr,  or  at  such  a  speed  which,  under 
the  evidence  and  circumstances  given  in  the  tes- 
timony, amounted  to  negligence,  and  unless  you 
so  find,  and  also  further  find  that  such  excessive 
or  negligent  speed  was  the  cause  of  the  death  of 
plaintiffs'  son,  tlie  plaintiffs  are  not  entitled  to 
recover  on  account  of  such  speed."  Held,  that 
the  instruction  was  not  objectionable  as  telling 
the  jur^  that  defendant  had  the  absolute  right 
to  run  its  car  then  and  there  at  the  rate  of  10 
miles  an  hoar  regardless  of  clrcnmstances,  and 
the  parties  having  admitted,  to  obviate  the  ne- 
cessity of  introducing  an  ordinance,  that  the 
speed  limit  was  10  miles  an  honr,  defendant  had 
the  right  to  an  instruction  that  it  could  mn  its 
car  10  miles  an  hour. 

2.  Appeai/— Estoppel  to  Allsob  EIbrob. 

Plaintiffs  cannot  complain  of  an  Instruction 
drawn  by  defendant  which  followed  the  allega- 
tions of  plaintiffs'  petition. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  3602.] 

8.  Neolioencb— Actions— Inbtkuotions. 

Where  several  acts  of  negligence  ai«  char^ 
ged,  any  one  of  which,  it  Is  alleged,  caused  or 
contributed  to  cause  the  accident,  if  the  Jury 
should  find  that  one  particular  act  was  not  the 
sole  cause  of  the  accident,  they  should  not  for 
that  reason  be  instructed  to  disregard  it  entirely. 
4.  Street  Bailboads— Action  fob  Injubixs— 
iNSTRUonoNs— Stopping  Cab. 

In  an  action  against  a  street  railroad  com- 
pany for  causing  the  death  of  plaintitb'  son, 
the  jury  were  instructed  that  defendant  was  not 
negligent  in  failing  to  stop  its  car  after  tiM 
plaintiffs'  son  was  in  a  position  of  peril,  unless 
he  was  in  a  position  of  peril  a  sufBcient  length 
of  time  to  enable  those  in  chtuve  of  the  car  to 
stop  or  check  it,  so  as  to  avoid  striking  hip. 
In  the  exercise  of  ordinary  care  on  their  part 
and  with  the  means  and  Instrumentalities  at 
hand  for  stopping  the  car.  Held,  that  the  in- 
struction was  not  objectionable  as  leaving  oat 
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•f  t1«w  th«  iutj  of  tlw  motomian  to  b*  on  th* 

lookoot  for  danger. 

5.  Trtai/— iNRsxronoifs— loROBina  Issms. 

In  an  action  against  a  street  railroad  com- 
pany for  caosing  the  death  of  jplaintiffa'  son, 
the  jnry  were  inatmcted  that  if  the  son  tried  to 
ran  across  the  street  in  front  of  a  moving  car, 
and  while  it  was  so  close  to  him  as  to  prevent 
the  motorman,  in  tha  exercise  of  ordinary  care, 
from  stopping  his  car  so  as  to  avoid  striking 
him.  whweby  be  was  stmck  and  killed,  defoad- 
ant  was  not  liable.  Held,  that  the  instmctlMi 
was  not  objectionable  as  ignoring  defendant's 
BabilitT  for  dragging  the  boy,  when  the  evidence 
did  not  show  that  he  lost  his  life  thereby,  and, 
if  the  evidence  had  raised  each  a  qnestion,  tliis 
iBstmction  did  not  eliminate  it ;  neither  was  it 
objectionable  as  leaving  oat  of  view  the  question 
ef  ezceihive  speed,  as  it  follows  plaintiffs'  theory 
as  shown  by  pleading  and  instructions. 

<L  EVIDCRCB— COnCLUSIOIIB— OBJBOTIOnB. 

In  an  acticm  against  a  street  railroad  com- 
pany for  causing  the  death  of  plaintiffs'  son,  a 
witness  testified  that  deceased  started  to  cross 
the  street  "and  Just  as  he  ^t  inside  the  east 
boond  track  he  stumbled ;  evidently,  as  I  found 
kter,  there  was  a  hole  where  the  bricks  had 
bcM  annkoi  was  what  caused  the  child's  fall. 
He  stombled  there—"  An  objection  was  inter- 
posed here  to  the  testimony  on  the  ground  that 
it  was  a  conclusion.  Held,  tliat  it  was  proi>erly 
sustained  as  relating  to  the  reason  stated  for  .the 
{all  of  deceased. 
7.  Saiix. 

In  an  action  against  a  street  railroad  com- 
pany for  causing  tne  death  of  plaintiffs'  son, 
evidence  of  a  witness  wlto  saw  the  accident  from 
ft  house  nearby  that  the  motorman  at  the  time 
"evidently  was  talking  to  some  one  on  the  plat- 
form," was  Inadmissible  as  biing  a  conclusion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  U  2148-2185.] 
&  WrnnssES  —  Cbkdibilitt  ahd  Ihpeaoh- 

VXtn  —  iHCOnSISTEnT  Stateusntb. 

In  an  action  against  a  street  railroad  com- 
pany for  cansing  the  death  of  plaintiffs'  son, 
the  motorman,  on  cross-examination,  said  he 
was  present  at  the  coroner's  inqnest,  bnt  did  not 
testily.  Plaintifb  then  produced  a  transcript  of 
the  evidencnt  at  the  coroner's  inquest  by  wlifch  it 
appeared  that  the  motorman  was  sworn  and  in 
answer  to  questions,  stated  liia  name,  residence, 
and  business,  but  when  asked  as  to  the  accident 
Mid,  "I  don't  care  to  testify.  I  might  incrimi- 
Bate  myself."  Held,  that  it  was  proper  to  ex- 
duds  that  statonent  from  the  jurv  as  the  itate- 
■tent  that  he  bad  not  testified  at  the  inquest  was 
nbstantially  trae,  and  plaintiffs  were  not  en- 
titled to  hSTS  tha  Jury  draw  any  inference  to 
defendant's  prejudice  from  tha  motorman's  r*- 
foaal  to  testify. 

Appeal  from  St  Louis  Oinmlt  Court; 
John  A.  Blerlns,  Judge. 

Action  by  Tbomas  M.  Masterson  and  Mary 
A.  Masterson  against  the  St  Louis  Transit 
Company.  Judgment  for  defendant  and 
plaintiffs  appeal     Affirmed. 

Richard  F.  Ralph  and  Barclay,  Shields 
4  Faimtleroy,  for  appellants.  Boyle  A  Priest 
■nd  Edward  T.  Miller,  for  respondent 

VALLIANT,  X  Plaintiffs^  son,  who  was 
tbont  11  years  old,  was  struck  and  killed 
by  one  of  defendant's  street  cars,  and  plaln- 
turs  na  to  recover  damages  under  section 
2864,  H«T.  St  1899,  alleging  that  the  accident 
was  caused  by  the  negligence  of  defendant's 
motorman  operating  the  car.  On  the  trial 
tts  verdict  of  the  Jury  was  for  the  defendant 


judgment  In  accordance  with  tlt«  verdict 
and  the  plalntUfs  have  appealed. 

The  petition  alleges  that  while  plaintiffs' 
son  was  crossing  the  street  he  accldently 
stumbled  and  fell  on  the  track  of  defendant's 
railroad,  and  while  he  was  in  a  condition 
of  danger,  and  endeavoring  to  get  off  the 
track,  a  car  of  defendant's  ran  upon  him, 
and  dragged  him  more  than  50  feet  In  con- 
sequence of  which  he  received  injuries  of 
wblch  he  died.  Following  the  general  aver- 
ment there  are  six  specifications  of  negli- 
gence: (1)  Running  the  car  at  a  dangerous 
rate  of  speed,  so  that  It  was  not  under  rea- 
sonable control;  (2)  Rimnlng  at  a  rate  in 
excess  of  15  miles  an  hour  in  violation  of  a 
city  ordinance  forbidding  the  running  faster 
than  8  miles  an  hour;  (8)  Falling  to  glv* 
signals  by  bell  to  warn  the  boy  of  the  ap- 
proaching car;  (4)  Failing  to  use  ordinary 
care  to  discover  the  boy  on  the  track  in  time 
to  avoid  the  accident ;  (6)  Failing  to  use  ordi- 
nary care  to  stop  the  car  after  discovering 
him  In  a  position  of  danger;  (6)  Falling  to 
stop  the  car  after  the  collision,  so  as  to  avoid 
dragging  blm  along  the  track  under  the  car. 
The  answer  was  a  general  denial,  and  a  plea 
of  contributory  negligence. 

Plaintiffs'  evidence  tended  to  prove  as  fol- 
lows: Defendant  operated  a  double  track 
street  railroad  running  east  and  west  in 
Laclede  avenue  On  May  25,  1002,  about 
7:80  o'clock  in  the  evening,  plaintiffs'  son, 
10  years,  11  months,  and  8  days  old,  was 
In  the  act  of  crossing  the  street  from  the 
south  to  the  north  side.  When  In  the  south 
track  of  the  railroad,  be  stumbled  and  fell, 
and  while  he  was  endeavoring  to  get  up,  he 
was  struck  by  an  east  bound  car,  carried 
under  the  car,  and  dragged  along  the  track 
a  distance  estimated  by  various  witnesses 
from  60  to  92  feet  when  the  car  was  stopped. 
The  child  received  such  injuries  that  he 
died  soon  after.  When  he  fell  on  the 
track  the  car  was  50  to  55  feet  distant 
No  bell  was  being  rung. ,  The  car  was  going 
20  to  26  miles  an  hour.  The  motorman  was 
not  looking  forward.  His  face  was  towards 
the  north,  and  he  seemed  to  be  talking  to 
some  one  on  the  front  platform.  The  city 
ordinance  limited  the  rate  of  speed  of  the 
car  at  tbat  place  to  10  miles  an  hour.  A 
witness  for  plaintiffs  who  had  been  in  the 
employ  of  the  defendant  and  was  the  con- 
ductor of  the  car  when  this  accident  occurred, 
but  wbo  was  not  in  the  service  of  the  de- 
fendant at  the  time  he  testified,  gave  it  as 
his  opinion  that  If  the  car  bad  been  going  at 
the  rate  of  10  miles  an  hour  It  could  have 
been  stopped  by  using  the  reverse  within 
5  or  10  feet  and  if  going  at  16  or  20  miles  an 
hour,  within  16  or  20  feet  The  place  of  the 
accident  was  not  a  street  crossing.  It  was 
opposite  from  house  No.  8010  Laclede  ave- 
nue between  Garrison  and  Cardinal  avenues. 
Garrison  avenue  Js  Thirtieth  street  and  Car- 
dinal avenue  is  Thirty-First 
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Oa  tbe  part  of  the  defendant  the  testl- 
monjr  tended  to  prove  as  follow*:  The  car 
was  colng  east  on  the  south  track.  It  stop- 
ped at  Cardinal  avenue  to  take  on  some  pas- 
Moseia.  The  distance  from  Cardinal  to  Gar- 
rison avenue  Is  about  aOO  feet  It  was  a 
Sunday  evenlnc  ahont  7 :90  o'clock.  The  car 
was  crowded  with  passengers.  After  leav- 
ing Cardinal  avenue,  the  car  had  gained  a 
speed  of  8  or  10  miles  an  hour,  and  when  it 
reached  a  point  about  25  feet  west  of  the 
point  on  tbe  south  sidewalk  where  the  boj 
was,  he  ran  qulc&ly  from  the  sidewalk, 
aiming  across  the  tracks  in  a  northeasterly 
course,  and  when  he  came  to  the  south  track, 
he  stumbled  and  fell.  When  he  fell,  the  car 
was  within  8  or  10  feet  of  him.  The  first 
time  the  motorman  saw  the  boy  was  when 
the  latter  "leaped  from  the  sidewalk"  (to 
use  the  motorman's  words),  and  started  run- 
ning towards  the  track,  when  tlie  motorman 
applied  his  reverse,  and  sounded  his  gong, 
but  "the  overhead  blew  out,"  and  then  the 
motorman  resorted  to  the  brake  and  the 
sand  box,  and  did  everything  he  could  to 
stop  the  car,  and  did  stop  it  in  40  or  6U  feet, 
which  was  the  shortest  q)ace  In  which  it 
could  have  been  stopped  under  the  drcum- 
stances.  Defendant's  testimony  also  tended 
to  show  that  the  quickest  method  of  stopping 
a  car  is  by  the  use  of  the  reverse;  that, 
however,  la  attended  with  danger  and  when 
the- car  Is  full  of  passengers  it  Is  not  resorted 
to,  except  to  save  life,  or  to  avert  some 
serious  accident  When  the  reverse  is  to  be 
used  It  must  be  used  quickly,  and  some- 
times when  it  Is  applied  (to  use  again  the 
language  of  the  motorman),  the  overhead 
blows  out  and  the  electric  appliance  becomes 
ln«9erative — useless — and  when  that  happens 
the  motorman  must  resort  to  the  hand  brake. 

The  motorman  gave  no  explanation  of  the 
term  "the  overhead  blew  out"  but  as  It  re- 
lated to  an  appliance  that  was  within  com- 
mon knowledge  of  persons  familiar  with 
trolley  cars,  counsel  on  both  sides  seemed  to 
assnme  that  the  Jury  understood  it  as  doubt- 
less they  did.  This  is  what  we  understand 
he  meant:  In  the  operation  of  the  trolley 
car  tbe  electric  current  drawn  from  the 
wire  on  the  outside,  passes  through  a  de- 
vloe  called  the  "current  braker"  fixed  against 
the  inside  of  the  roof  or  hood  of  the  car 
Just  overhead  where  the  motorman  stands; 
its  ofiSce  la  to  prevent  an  excess  of  the  electric 
current  flowing  through  the  motors.  An 
^cess  of  the  current  causes  this  device  to 
open,  and  while  open  no  current  can  pass 
through.  When  It  opens  there  is  a  flash  and 
a  report  and  the  motive  power  for  the  time 
being  is  gone.  This  is  what  we  understand 
by  the  motorman's  term  "the  overliead  blew 
out"  At  all  events,  according  to  the  motor- 
man's  evidence,  when  that  occorred  whldi 
hs  described  as  "the  overhead  blew  out" 
there  was  no  mechanical  power  at  his  com- 
mand exc^t  tbe  hand  brake  and  the  sand 


boK.  The  controller,  by  means  of  whidi  tbe 
cnrrent  of  electricity  that  propels  tbe  car 
Is  controlled.  Is  operated  by  the  motorman 
with  his  left  hand,  the  reverse  witti  his  rl^ht 
hand,  tbe  hand  brake  with  his  right  hand, 
and  the  sand  box  with  his  foot  so  tliat  tb* 
reverse  and  the  brake  could  not  be  applied 
at  the  same  time,  and  after  the  "overliead 
blew  out"  the  motorman  had  to  begin  to  a4>- 
ply  the  hand  brake,  the  first  move  in  whldi 
was  to  take  up  the  slack,  and  this  was  don* 
as  quickly  as  possible.  There  were  some  ex- 
ertions taken  to  the  ruling  of  the  court 
concerning  certain  points  of  evidence,  whidi 
will  be  considered  In  the  course  of  tl^e  opin- 
ion. 

The  plalntltCB  asked  several  instructions 
which  were  given,  in  two  of  which  they  set 
out  the  Issues  under  which,  if  the  finding  was 
in  their  favor,  they  were  entitled  to  recover. 
The  first  of  these  instructions  was  to  tb* 
effect  that  If  tbe  plalntifrs'  son  was  "nilt  and 
dragged"  by  the  car  and  so  killed,  and  U, 
after  the  motorman,  if  he  had  exercised  ae- 
dinary  care,  would  have  seen  the  boy  in  a 
position  of  danger  in  front  of  the  car,  and 
if  there  was  then  time  and  space  sufficient^ 
by  the  exercise  of  ordinary  care,  in  which  t* 
stop  the  car  before  It  hit  tbe  boy,  and  tb« 
motorman  failed  to  do  so,  the  verdict  should 
be  for  the  plaintiffs.  The  second  instructloa 
was  to  the  effect  that  if  the  car  was  run- 
ning in  excess  of  10  miles  an  hour,  and  that 
rate  of  speed  was  the  cause  of  the  death  of 
the  child,  while  he  was  exercising  ordinary 
care,  the  plaintiffs  were  entitled  to  recovw. 
Another  instruction  for  plalntUFs  defined  tbs 
term  "ordinary  care,"  and  other  related  to 
points  not  in  controversy.  Of  the  Instmctlcos 
given  for  defendant  those  numboed  4,  6,  6, 
7,  and  9  are  complained  of. 

1.  Instmction  4  is  as  follows:  "WlOi 
respect  to  the  alleged  negligence  of  defendant 
In  operating  its  car  at  a  high  and  excessive 
rate  of  speed,  you  are  instructed  that  under 
the  ordinance  of  the  Caty  of  St  Louis,  de- 
fendant had  the  right  to  operate  its  car  at 
the  place  mentioned  In  the  testimony  at  a 
rate  of  speed  not  exceeding  10  miles  per 
hour.  Before,  therefore,  you  can  find  against 
the  defendant  on  account  of  the  excessive 
speed,  you  must  find  either  that  defendant 
operated  its  car  in  excess  of  the  speed  of 
10  miles  an  hour,  or  at  such  a  speed  which, 
under  the  evidence  and  circumstances  given 
in  the  testimony,  amounted  to  negUgmce, 
and  unless  you  so  find,  and  also  forOier  find 
that  such  excessive  or  negligent  speed  was 
the  cause  of  tbe  death  of  plaintiffs'  son,  then 
plaintiffs  are  not  entitled  to  recover  on  ac- 
count of  such  speed."  Plaintiffs  Interpret 
this  to  mean  that  the  Jury  were  Instructed 
that  defendant  had  the  absolute  right  to 
run  its  car  then  and  there  at  tbe  rate  of  10 
miles  an  hour  regardless  of  tbs  circum- 
stances. That  Is  a  misunderstanding  of  the 
Instruction.  Plaintiffs,  in  their  petition,  had 
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conntefl  <m  the  ordinance  and  at  the  trial, 
to  obviate  the  neceaelty  of  Introdndng  the 
ordinance  In  evidence.  It  was  admitted  by 
comiBel  on  both  sides  In  open  court  that  the 
speed  limit  fixed  by  the  ordinance  was  10 
miles  an  honr.  The  plaintiffs  having  in- 
foked  the  ordinance  as  one  of  the  measuree 
<rf  ape/en  to  be  observed  by  defendant,  the  lat- 
ter bad  the  right.  In  view  of  the  admission, 
to  bave  the  joiy  instructed  that  so  far  as 
the  ordinance  was  concerned,  defendant 
had  tbe  right  to  run  its  car  at  the  rate  of 
10  miles  an  honr.  But  the  instruction  did 
not  say  that  the  car  could  be  lawfully  run 
10  miles  an  hour  regardless  of  the  circum- 
stances; Its  natural  meaning  was  that  If  the 
car  was  not  run  in  excess  of  10  miles  an 
hoar  ttere  was  no  violation  of  the  ordinance, 
and  it  said  If  the  car  was  not  run  in  excess 
of  10  miles  an  honr  or  at  such  a  speed  wliich 
under  the  circumstances  shown  in  the  evi- 
dence amounted  to  negligence,  the  plaintiffs 
coald  not  recover  on  the  issue  as  to  speed. 
We  find  no  fault  with  that  instruction. 

2.  Defendant's  instruction  5  is  as  follows: 
"With  reqpect  to  the  failure  to  sound  the 
gome,  or  to  give  warning  of  the  car's  ap- 
proadi,  yon  are  instructed  that  such  warn- 
ing is  not  required  under  all  circumstances, 
and  before  you  can  find  against  defendant 
on  account  of  failure  to  sound  Its  gong,  you 
most  find  that  failure  to  sound  its  gong,  un- 
der tbe  facts  and  circnmstanceB  in  the  tes- 
timony, wonid  have  amounted  to  negligmce, 
and  not  then  unless  you  find  that  fallnre  to 
so  sooDd  its  gong  was  the  cause  of  the  death 
o(  plaintiffs'  son."  The  plaintiffs'  criticism 
tt  tttBt  Instruction  is  that  It  tells  the  Jury 
that  they  cannot  find  for  the  plaintiffs  on 
ttte  issue  as  to  the  sounding  of  the  gong,  un- 
leM  tb^  find  that  the  failure  to  sound  the 
gong  was  the  cause  of  ths  accident,  instead 
of  saying  that  it  caused,  or  was  ons  of  tbe 
causes  contributing  to,  the  accident.  View- 
ing tbe  Instruction  as  an  abstract  proposi- 
tloD  tbe  criticism  is  not  entirely  without 
merit.  Where  several  acts  of  negligence  are 
charged,  eith«  one  of  wlilch,  it  is  alleged, 
caused,  or  contributed  to  cause,  tbe  aoddent, 
the  Jury  ought  not  to  be  Instructed  that  unless 
they  should  find  one  particular  act  to  have 
been  the  sole  cause  of  the  accident  they  ahonld 
disregard  It  entirely.  But  tbe  defendant,  in 
drawing  this  instruction,  followed  exactly 
tte  diarge  in  tbe  petition  where  it  is  said 
that  in  consequence  of  the  failure  to  sound 
the  bell,  the  boy  was  killed. 

There  was  evidence  for  pialntUb  tending 
to  prove  that  the  bell  (or  gong)  was  not 
sounded,  and  there  was  evidence  for  the  de- 
fendant that  as  soon  as  the  motorman  saw 
the  \>ay  leave  the  sidewalk,  mnning  towards 
the  traclE,  he  sounded  the  gong  to  give  the 
alarm.  The  accident  did  not  occur  at  a 
tegnlar  crossing  where  people  were  expected 
to  be  found  crossing  the  street,  and  there 
is  no  circumstance  shown  in  evidence  which 
would  indicate  that  it  was  the  duty  of  the 


motorman  to  ring  the  l>en  at  that  point, 
unless  tbe  appearance  of  the  boy  on  tbe 
scene  created  a  condition  that  made  it  his 
duty.  According  to  the  plaintiffs'  evidMicei 
tbe  l)oy  was  running  from  the  sidewalk 
towards  the  track.  The  distance  from  the 
curb  to  the  south  rail  of  the  track  where 
he  stumbled  and  fell  was  10  feet  8  inches. 
There  was  nothing  to  call  tbe  motorman's 
attention  to  the  boy  until  he  left  the  side- 
walk, and  ail  that  the  motorman  could  do 
to  avoid  the  accident  had  to  be  done  while 
the  Imy  was  running  the  distance  of  10  feet 
8  inches.  How  fast  he  was  running  the  evi- 
dence does  not  show,  but  the  motorman's 
time  limit  for  action  was  compressed  within 
the  period  of  time  that  the  boy  consumed  In 
running  10  feet  8  Inches.  Another  fact  to 
be  considered  in  Judging  the  motorman's 
conduct  In  the  emergency  is  that  when  the 
boy  reached  the  track  he  stumbled  and  fell, 
and  the  inference  Is  not  unreasonable,  that, 
but  for  the  fall,  he  would  have  crossed  over 
safely.  Whether  we  take  the  plaintiffs'  tes- 
timony that  at  the  moment  the  boy  fell  on 
the  trac^  the  car  was  60  or  05  feet  distant, 
and  coming  at  the  rate  of  20  or  25  miles  an 
hour,  or  that  of  tbe  defendant  that  when 
tbe  boy  "leaped  from  the  sidewalk"  the  car 
was  not  more  than  25  feet  distant,  and  go- 
ing at  a  rate  not  more  than  10  miles  an 
honr,  in  either  emergency  the  time  space 
for  the  motorman's  action  was  very  brief. 
If  the  contention  Is  that  the  point  In  which 
tbe  motorman  failed  in  his  duty,  was  to  use 
proper  exertion  to  avoid  the  Injury  after 
he  saw  the  child  fall  on  the  track,  then  we 
cannot  well  see  what  good  the  sounding  of 
the  gong  would  have  done  In  that  emergency. 
The  complaint  of  this  instruction  is  that  it 
tells  the  Jury  that  they  cannot  find  for  the 
plaintiffs  on  account  of  failure  to  sound  the 
gong,  even  if  they  should  find  there  was  such 
failure,  unless  that  fact  caused  the  death 
of  the  plaintiffs'  son.  The  Instruction  in 
that  form  follows  the  plaintiffs'  allegation 
in  the  petition  where  the  negligence  in  that 
particular  Is  alleged,  not  as  one  of  the  acts 
that  caused  or  contributed  to  cause  tbe  acci- 
dent, but  as  the  cause  of  tbe  catastrophe.  This 
may  be  a  very  narrow  criticism  of  tbe  plain- 
tiffs' petition  In  that  particular,  but  it  is  exact- 
ly the  same  criticism  that  the  plaintiffs  make 
of  this  instruction.  And  the  plaintiffs'  tu- 
structlons,  in  submitting  the  questions  of 
negligence  touching  tbe  two  acts  on  which 
they  ask  a  verdict  in  their  favor,  are  pre- 
cisely In  the  same  form.  Defendant  has,  in 
this  respect,  only  followed  wliere  plaintiffs 
led.  The  plaintiffs'  counsel  do  not  seem  to 
bave  thought  that  the  failure  to  sound  the 
gong,  if  there  was  such  failure,  was  a  fact 
of  any  Importance  in  the  case,  for  th^  did 
not  ask  an  instruction  submitting  that  ques- 
tion to  the  Jury.  Tbe  Jury  are  to  look  to 
the  Instructions,  not  to  the  pleadings,  tor 
the  issues.    The  only  Issues  In  reference  to 
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defendant's  negligence  submitted  to  the  Jury 
under  plaintiffs'  instructions,  related  to  the 
all^;ed  failure  to  stop  the  car  in  time  to  avoid 
the  accident,  and  running  In  excess  of  the 
speed  ordinance.  There  is  nothing  in  Instruc- 
tion 6  of  which  plaintiffs  have  any  right  to 
complain. 

3.  Defendant's  instruction  No.  6  Is  as  fol- 
lows: "With  respect  to  the  charge  of  negli- 
gence that  the  defendant's  motorman  failed 
to  stop  its  car  after  plaintiffs'  son  was  In 
a  position  of  peril,  you  are  Instructed  that 
this  principle  of  law  does  not  apply,  unless 
the  plaintiffs'  said  son  was  in  a  position  of 
peril  a  sufficient  length  of  time  to  have  en- 
abled those  in  charge  of  defendant's  car  to 
stop,  or  80  check  the  same  as  to  avoid  strik- 
ing and  killing  plaintiffs'  said  son.  In  the 
exercise  of  ordinary  care  on  their  part,  and 
with  the  means  and  instmmentalltles  at 
hand  for  so  stopping  said  car."  The  complaint 
of  that  Instruction  Is  that  it  Is  said  that  it 
leaves  out  of  view  the  duty  of  the  motorman 
to  be  on  the  lookout  to  discover  the  peril. 
That  Is  a  misunderstanding  of  the  Instruc- 
tion. The  Instruction  in  effect  concedes  that 
the  motorman  saw  the  danger  as  soon  as  it 
occurred,  and  excuses  him  only  on  the  ground 
that  he  did  not  have  time  after  It  occurred 
la  which  to  stop  the  car  with  the  means  and 
instrumentalities  at  hand.  In  this  respect 
It  is  less  favorable  to  the  defendant  than  If 
It  had  Introduced  the  question  of  whether 
the  motorman,  by  the  exercise  of  ordinary 
care,  could  have  discovered  the  danger  soon- 
er than  he  did.  There  was  sufflclait  evidence 
to  support  the  Instruction. 

4.  Defendant's  seventh  instruction  Is  also 
criticised.  That  instruction  was  to  the  effect 
that  it  the  Jury  find  from  the  evidence  that 
the  boy  was  of  sufficient  age  and  intelligence. 
Judging  him  by  the  standard  of  boys  of  his 
age,  to  appreciate  the  danger,  and  that  be 
went  upon  the  track  without  looking  or  listen- 
ing so  close  to  the  car  that  the  motorman,  by 
the  exercise  of  ordinary  care,  could  not  stop 
In  time  t^  avoid  hitting  him,  the  defendant 
was  not  liable.  The  criticism  is  that  it  does 
not  deal  with  the  question  of  dragging  after 
hitting  the  boy;  the  Instruction  Is  otherwise 
unassailed.  The  same  point  is  urged  against 
defendant's  ninth  instruction  which  we  will 
presently  consider. 

6.  Defendant's  instruction  9  is  as  follows: 
"The  court  Instructs  the  Jury  that  If  they  find 
from  the  evidence  that  the  plaintiffs'  son  un- 
dertook to  run  across  the  street  in  front  of  de- 
fendant's moving  car,  and  while  the  same 
was  so  close  to  plaintiff  as  to  prevent  the 
motorman,  in  the  exercise  of  ordinary  care 
with  the  means  and  appliances  at  hand,  from 
stopping,  or  checking  his  car  so  as  to  avoid 
striking  the  plaintiffs'  said  son,  whereby 
plaintiffs'  said  son  was  struck  and  killed, 
then  plaintiffs  are  not  entitled  to  recover,  and 
your  verdict  must  be  for  the  defendant" 
Of  that  instruction  It  Is  said  that  It  Ignores 
the  liability  of  defendant  for  its  alleged  act 


of  negligence  in  dragging  the  child  after  h» 
was  struck.  Whilst  the  petition  charges  and 
the  evidence  proved  that  the  boy  was  struck 
and  dragged,  and  thereby  received  Injuries  of 
which  he  died,  yet  there  was  nothing  in 
the  evidence  tliat  would  have  Justified  the 
submitting  of  a  proposition  to  the  Jury  that 
the  boy  lost  his  life  not  in  consequence  of  hav- 
ing been  struck  by  the  car,  but  In  consequence 
of  having  been  dragged  after  he  was  strudc 
If  the  Jury  had  found  from  the  evidence  that 
the  boy  had  fallen  upon  the  track  so  close  to 
the  coming  car  that  the  motorman  could  not 
have  avoided  the  collision,  yet  had  rendered 
a  verdict  for  plaintiffs  on  the  theory  that 
It  was  the  dragging  that  caused  the  injury, 
the  verdict  would  have  been  based  on  mere 
conjecture.  If  the  evidence  had  raised  such 
a  question  this  instruction  did  not  eliminate 
It  from  the  case,  but  only  omitted  to  submit 
it;  the  instruction  dealt  only  with  the  charge 
that  the  defendant  failed  to  stop  Its  car  In 
time  to  avoid  striking  the  boy,  and  told  the 
Jury  that  If  the  plaintiffs'  son  was  struck  and 
killed  under  the  conditions  in  the  Instruction 
mentioned,  the  defendant  was  not  liable.  And 
In  this  respect  also,  the  defendant  followed 
the  theory  omtalned  In  the  plaintiffs'  Instruc- 
tions. The  plaintiffs  asked  no  instruction 
presenting  the  question  that  they  now  say 
this  instruction  ought  to  have  presented. 

It  is  said  that  this  instruction  is  also  faulty 
because  it  leaves  out  of  view  the  question  of 
^cesslve  or  dangerous  6i>eed.  In  other  words,, 
the  contention  is  that  although  the  boy  may 
have  come  on  the  track  so  close  to  the  ap- 
proaching car  that  It  was  impossible  for  the 
motorman  to  stop  it  in  time  to  avoid  the  ac- 
cident, yet.  If  that  imposBlbility  was  caused  by 
the  excessive  speed  of  the  car,  the  defendant 
la  liable.  We  need  not  discuss  that  prc^XMl- 
tlon,  because  there  was  no  such  theory  ad- 
vanced by  the  plaintiffs  In  the  circuit  court, 
either  in  their  pleadings  or  instructions. 
True  It  Is,  the  petition  alleges  that  the  car 
was  being  run  at  a  dangerous  speed,  and  in 
excess  of  the  limit  prescribed  by  the  ordi- 
nance, and  that  such  speed  contributed  t» 
cause  the  accident,  but  it  is  also  true  that 
the  plaintiffs  allege  in  their  petition,  in  the 
fifth  specification  of  negligence,  that  the  mo- 
torman was  negligent  in  failing  to  use  ordi- 
nary care  to  stop  the  car  after  he  discovered 
the  boy  in  danger  at  a  sufficient  distance  to 
have  permitted  the  car  to  be  8toiH>ed  before 
hitting  him.  And  that  was  the  theoiy  on 
which  the  plaintiffs  asked  a  verdict  in  their 
favor.  They  said  in  their  first  instruction  if 
the  Jury  believe  from  the  evidence  that  plain- 
tiffs' son  was  killed  in  consequence  of  being 
hit  and  dragged  by  the  car,  and  "was  so  killed 
by  reason  of  the  failure  of  said  agent  of  de- 
fendant to  use  ordinary  care  to  stop  said  car 
after  said  agent,  by  exercising  ordinary  care, 
could  have  discovered  that  said  boy  was  in  a 
position  of  danger  In  front  of  said  car,  and 
was  in  a  place  where  he  would  be  bit  by  said 
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car  ms  it  moved  eastward.  And  U  yon  tar- 
tber  believe  from  the  evidence  tbat  after  said 
agent  of  defendant  could  have  bo  discovered 
aid  boy.  In  a  position  of  danger  as  aforesaid, 
tliere  was  time  and  space  sufficient  to  permit 
said  car  to  be  stopped  by  said  agent  of  de- 
teidant  before  hitting  said  boy,  had  said 
agent  exercised  ordinary  care  to  stop  said 
«ar  and  that,  nevertheless,  said  agent  failed 
to  exercise  such  care,"  etc.,  then  the  defend- 
ant was  liable.  Now,  the  defendant's  Instruc- 
tion foIIowB  the  same  theory,  and  tells  the 
Jury  tliat  If  the  boy  came  on  the  track  so 
dose  to  the  car  that  the  motorman  could  not 
stop  it  In  time  to  avoid  the  collision  that  de- 
fendant was  not  liable.  Defendant's  instruc- 
tion only  accepted  the  issue  which  plalntllts 
tendered  hn  their  instruction.  There  was  no 
error  in  tbat  Instruction. 

6.  One  of  the  plaintiffs'  eyewltneases  to  the 
accident,  a  young  lady,  narrating  what  she 
saw,  said:     "He  stumbled  there — "    Counsel 
for  defendant  objected  that  the  witness  was 
statins  a  conclusion,  the  court  sustained  the 
objection,  and  the  plaintiffs  excepted.    This 
li  assigned  for  error.    As  It  appears  literally 
on  the  face  of  the  record  (and  the  stenogra- 
pher lias  doubtless  recorded  it  just  as  It  oc- 
curred) the  objection  follows  the  words  "he 
stumbled  there,"  but  reading  what  Immediate- 
ly precedes  those  words  we  see  that  the  ob- 
jection related  to  the  preceding  statement, 
and  not  to  those  words.    Taking  the  witness' 
statement  on  that  point  In  full  this  Is  what 
she  said:    "He  (meaning  the  child)  went  di- 
rect through  Gordon's  east  gate,  and  started 
across  the  street,  and  just  as  he  got  inside 
the  east  bound  traA,  he  stumbled ;  evidently, 
as  I  found  later,  there  was  a  hole  where  the 
briduB  had  been  sunken  was  what  caused  the 
dilld's  fall.    He  stumbled  there —  Mr.  Hock- 
er:    I  object  to  that  as  a  cwicluslon.    The 
Coart:    Objection  sustained."    Thus  we  see 
tliat  although  the  objection  came  after  the 
witness  had  started  another  sentence  yet  It 
was  aimed  at  what  she  had  said  in  the  sen- 
toice  which  she  had  Just  ended,  interrupting 
the  one  she  was  Just  beginning.    What  the 
witness  said  as  to  the  cause  of  the  boy's  fall- 
ing was  her  conclusion,  and  that  is  what  the 
objection  referred  to.  The  same  witness  had 
just  before  said  that  the  boy  stumbled,  and 
she  said  It  two  or  three  times  afterwards, 
and  no  objection  was  made.    The  motorman, 
a  witness  for  defendant,  also  said  that  the 
boy  stumbled  and  fell  on  the  trade.    There 
was  no  error  in  that  ruling. 

7.  This  same  witness,  who  was  standing  on 
Ibe  steps  In  front  of  the  house  in  which  she 
lived,  which  was  on  the  south  side  of  the 
street,  testified  that  the  motorman  was  not 
looking  towards  the  boy  but  his  face  was 
turned  towards  the  north,  "There  were  per- 
sons on  the  platform,  and  he  evidently  was 
talking  to  some  one  on  tbe  platform."  De- 
foidant's  counsel  objected  to  that  statement 
«•  a  oonclufllon  and  the  court  sustained  the 


objection.    That  Is  assigned  for  error.    We 
see  no  fault  In  that  ruling. 

8.  The  motorman  was  a  witness  for  de- ' 
f  endant,  and  gave  his  account  of  the  accident 
On  cross-examination  he  was  asked  if  he  had 
testified  at  the  coronor's  Inquest,  and  be  an- 
swered, "No."  "Were  you  present  at  the  In- 
quest? Yes."  The  counsel  for  plaintiffs  then 
produced  and  showed  to  the  court  what  pur- 
ported to  be  a  transcript  of  tbe  evidence  tak- 
en at  tbe  coronor's  Inquest  In  which  it  ap- 
peared that  this  motorman  was  sworn  as  a 
witness  and  bad,  in  answer  to  qnestions,  stat- 
ed his  name,  residence,  and  business ;  he  was 
then  asked  to  state  a.\t  about  running  over 
this  boy,  whereupon  he  said:  "I  don't  care 
to  testify.  I  might  incriminate  myself."  The 
court,  on  objection  of  defendant,  ruled  that 
tbat  statement  should  not  go  to  tbe  jury. 
That  is  assigned  for  error.  The  court's  rul- 
ing on  that  point  was  correct  The  statement 
of  the  witness  that  he  had  not  testified  at  the 
coronor's  inquest  was  substantially  true,  and 
as  the  witness  evidently  understood  it  it  was 
entirely  true.  Plaintiffs  were  not  entitled  to 
have  the  jury  in  this  case  draw  an  inference 
to  the  prejudice  of  the  defendant  from  tbe 
fact  that  the  motorman  through  caution,  or 
timidity  for  his  own  sake,  would  decline  to 
testify  before  the  coronor.  He  had  Just  gone 
throught  the  distressing  experience  of  having 
killed  a  child,  and  though  he  may  have  been 
entirely  c(»tscious  of  having  done  everything 
In  his  power  to  prevent  It  yet  the  distressing 
fact  remained ;  the  law  did  not  compel  him  to 
speak,  and  he  declined  to  do  so,  but  that  was 
bis  personal  affair,  with  which  the  defend- 
ant had  nothing  to  do.  The  case  was  fairly 
given  to  the  Jury,  and  the  plaintiffs  lost  be- 
cause the  jury  believed  the  testimony  of  de- 
fendant's witnesses. 

The  judgment  la  alBrmed. 

All  concur. 


STOTLSB  V.  CHICAGO  &  A.  RT.  (X).  et  al. 
(Supreme  Ourt  of  Missouri.    Nov.  22,  1900.) 

1.  RBacovAi.  OF  CAnsES— JoiHDXB  or  Dbixrd- 

ANTS  TO  PBIVKNT  REMOVAL. 

Where,  in  an  action  for  injuries  to  plaintiff 
at  a  railroad  crossing,  the  petition  stated  a  non- 
separable  cause  of  action  a^^ainst  the  railroad 
and  the  conductor  and  engineer  of  the  train  by 
wtiich  plaintiff  was  struck,  and  the  railroad 
company,  whose  citizenship  was  diverse  to  that 
of  plaintiff,  pleaded  that  the  engineer  and  con- 
ductor, who  were  dtizens  of  the  same  state  as 
plaintiff,  had  been  fraudulently  joined  to  prevent 
a  removal  of  the  cause  to  the  federal  court,  but 
there  was  no  proof  of  such  fraud,  the  overruling 
of  the  railroad's  petition  to  remove  and  plea  in 
abatement  for  want  of  jarisdiction  of  the  state 
court  on  the  same  ground,   was  not  error. 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Removal  of  Causes,  §  79.] 

2.  Railboadb   —   Opkbatiok    of    Tbains   — 
Speed  Oedinance  —  Neolioence. 

The  violation  of  a  dty  ordinance,  limiting 
the  speed  of  any  locomotive,  etc.,  on  any  un- 
fenceo  track  within  the  dty,  to  eight  miles  an 
hour,  resulting  in  injuries  b>  a  traveler  at  a 
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eroMiiij,  constttated  negligence  per  se  on  the 
part  of  the  railroad  company,  whether  it  had  ac- 
cepted tnch  ordinance  or  nob 

fSd.  Note.— For  caaea  in  point,  aee  Coit.  Dig. 
ToL  41,  RaUroada,  f  1009.] 

8.  Af  PEAi/— Btidbrob— Pbktudicb. 

Where,  in  an  action  for  injuriea  to  a  trav- 
eler at  a  railroad  crossing,  there  were  many  wit- 
nesses whose  testimony  was  confined  to  tlia 
train's  speed  within  tlie  dty  as  beaEing  on  the 
railroad's  violation  of  a  city  speed  ordinance, 
and  the  instructions  confined  tlie  jury  to  tiia 
■peed  of  the  train  within  the  city,  defendant  was 
not  prejudiced  by  the  admission  of  some  evidence 
shovring  the  speed  of  tlie  train  t>eyond  the  city 
limits. 

4.  EviDSNOK—OpiniaH— Speed  or  Tsain. 

Any  intelligent  person,  who  lias  made  ob- 
servations of  the  running  of  trains,  or  who 
has  compared  the  speed  at  which  different  train* 
run,  or  whose  experience  or  training  was  such 
that  it  would  reasonably  entitle  his  opinion  to 
some  value,  and  who  had  a  fair  opportunity  to 
ol>8erve  the  movement  of  the  train  in  question 
and  to  judge  the  time  it  covered  a  Imown  dis- 
tance, was  entitled  to  give  an  opinion  as  to  tlie 
speed  of  the  train. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  M  2202,  ^0.] 

5.  Railroads  —  Cbossinos  —  Injxtbies  to 
Travelebs  —  UwyENCED  Tbaok. 

Where  a  railroad  crossing  at  which  plain- 
tiff was  injured  was  provided  with  no  wing 
fences  closlnE  the  track  at  the  cattle  guard,  the 
track  was  unfenced,  within  a  city  ordinance  lim- 
iting the  rate  of  roeed  of  railroad  trains  with- 
in the  city  to  eigat  miles  an  hour  where  the 
track  was  unfenced. 

S.  Save  —  Speed  Ordinance  —  Yioiatton  — 
Proxiuatb  CAireE. 

Where,  in  an  action  for  injuries  to  plaintiff 
at  a  railroad  crossing,  it  was  reasonably  certain 
that,  if  the  train  had  been  running  at  a  speed 
not  exceeding  eight  miles  an  hour,  as  required 
by  a  city  ordinance,  it  would  liave  missed  the 
hnggy  in  which  plaintiff  was  riding  and  prevent- 
ed the  catastrophe,  the  proof  was  sufficient  to 
justify  a  finding  that  the  railroad's  breach  of  the 
ordinance  was  the  proximate  cause  of  ths  acci- 
dent. 

7.  Saioc  —  SioNAiA  —  STATum  —  Viola- 
tion —  Pbika  Faoh  Case. 

In  an  action  for  Injuries  to  plaintiff  in  a 
collision  at  a  railroad  crossing,  plaintiff  estab- 
lished a  prima  facie  ease  when  she  proved  her  in- 
jury and  a  violation  of  Rev.  St  1889,  i  1102, 
requiring  the  giving  of  certain  crossing  signals, 
ete. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {{  1138-11^.] 

8.  Evidence  —  Weioht  and  Sufficienct  — 
Negative  Evidence. 

Where,  on  an  issue  as  to  whether  a  train 
by  which  plaintiff  was  struck  gave  signals  on 
approaching  a  crossing,  certain  witnesses  who 
were  in  a  position  to  hear  the  whistle,  if  blown, 
and  the  bell,  if  rung,  and  whose  attention  was 
drawn  to  the  train,  testified  that  they  heard  no 
signals,  such  evidence  constituted  some  proof 
that  there  was  a  failure  to  give  the  signals  re- 
quired. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  U  2432-2435;  vol.  41,  Rail- 
roads. {  1142.] 

9.  Railroads  —  Crossing  Sionai«. 

Where  the  whistling  post  west  of  a  railroad 
crossing  at  which  plaintiil  was  injured  was  out- 
side the  city  limits,  the  operatives  of  a  train 
approaching  the  rrossing  from  the  west  were  not 
excused  from  giving  the  statutory  signals  80 
rods  l>efore  reaching  such  crossing,  because  they 
were  not  required  to  sound  the  whistlo  within 
the  city  limits. 


10.  Trial  —  Instructions  —  Definition  or 
Tkbu. 

Whers  defendant  railroad  eompaay  was 
diarged  with  violating  an  ordinance  of  II  regu- 
lating the  speed  of  trains,  an  instruction  that 
ths  nllroad  company  was  not  required  to  sound 
ths  whistle  while  running  inside  of  cities  was 
not  objectionable  for  failure  to  define  the  word 
"city"  so  that  it  would  indade  L 

11.  Damages  —  Personal  iNJimaa  —  Medi- 
cal TbEATMENT  —  NURSINS. 

Where  plaintiff,  an  orphan  ander  the  guard- 
ianship of  a  curator,  was  injured  bv  defendant's 
negligence  at  a  railroad  crossing,  she  was  prop- 
erly permitted  to  recover  all  sums  paid  for  med- 
ical treatment  and  nursing,  or  for  which  a  lia- 
bility had  been  contracted  on  her  behalf. 

[Bid.  Note. — For  cases  in  point  see  Oent  Dig. 
vol.  15,  Damages,  i  243.] 

12.  Sams  —  Earning  Oapacitt  —  Loss  — 
Evidence. 

Where,  in  an  action  for  injuries  to  a  girl 
15  years  of  age,  there  was  evidence  that  she  was 
strong  and  healthy  before  her  injuries  and  capa- 
ble of  performing  labor  suitable  to  her  age,  and 
that  she  was  permanently  injured,  she  was  en- 
titled to  recover  damages  for  her  diminished  ca- 
pacity to  work  in  the  future,  fliouxfa  there  was 
no  evidence  that  she  had  performed  labor  prior 
to  her  injuries  or  would  be  forced  by  poverty 
to  labor  in  the  future. 

18.  Negligence    —    Costbibdtobt    Neqli- 

oence  —  Burden  of  Proof. 

Contritnitory  negligence  is  an  affirmative 
defense,  the  burden  of  proving  which  is  on  the 
defendant 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  ((  221,  229-231.] 

14.  Save— Presumptions. 

Where  plaintiff,  after  her  Injury,  was  as 
though  dead,  and  had  no  knowledge  of  the 
affair,  she  was  entitled  to  the  presumption 
that  in  the  absence  of  evidence  to  the  con- 
trary, she  was  in  the  exercise  of  ordinary  care. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,   S{   221,  222.] 

15.  Railroads  —  Cbobsino  Aooidbkt  —  Oon- 
tributobt  nxougencb. 

Plaintiff,  a  girl  15  years  of  age,  was  riding 
with  her  mother  in  an  open  buggy  in  daylight 
when  they  were  struck  by  a  railroad  train  at  a 
crossing.  The  mother  was  instantly  killed,  and 
plaintiff  was  so  permanently  injured  that  she 
had  no  knowledge  of  the  oollision.  The  mother 
was  driving,  and  must  have  seen  the  tndn, 
but  endeavored  and  failed  to  cross  the  track 
ahead  of  it  Held,  that  plaintiff  was  not  guilty 
of  such  contributory  negligence  as  precluded  a 
recovery. 

16.  Appeal  —  Disposition  of  Cause  — Joint 
Tort-feasors— Reversal  as  to  One. 

Whore  an  action  for  injuries  to  plaintiff 
at  a  railroad  crossing  was  brought  jointly 
against  the  railroad  company  and  against  the 
enprineer  and  conductor  of  the  train  by  which 
plaintiff  was  struck,  and  there  was  no  proof 
of  negligence  on  the  part  of  the  conductor, 
a  judgment  in  favor  of  plaintiff  against  all 
might  l>e  reversed  as  to  the  conductor  and 
affirmed  as  to  tlte  other  defendants,  under  Rev. 
St  1899,  I  866,  authorising  reversal  of  a  judg- 
ment as  to  one  tort-feasor  and  an  affirmance 
as  to  the  others. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4562-4566.] 

In  Banc.  Appeal  from  Circuit  Court,  Cal- 
laway County;  Alex.  H.  Waller,  Judge. 

Action  by  Eugenia  Stotler,  minor,  by  John 
W.  Stotler,  guardian  and  curator,  against 
the  Chicago  &  Alton  Railway  Company  and 
othera    From  a  Judgment  In  favor  of  plain- 
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VB,  defendants  appeaL  Beversed  at  to  de- 
ftndaiit  Wiseman,  and  affirmed  aa  to  the 
atiMr  def  oidantB. 

Bcarritt,  Orlffltta  A  Jonea,  for  appellants. 
P.  H.  Cnllen,  W.  H.  Logan,  and  Walter  Bardb 
for  respondent 

LAMM,  J.  Bnlt  for  personal  Injuries  at 
t  road  crossing.  The  defendant  railway 
company  is  Incorporated  under  the  laws  of 
Dllnois  and  operates  a  railroad  mnnlng  from 
Louisiana,  Mo.,  through  the  city  of  Lad- 
donla.  In  Audrain  county,  to  Kansas  City. 
Defendants  Wiseman  and  Haines  are  resi- 
dents of  Missouri  and  serranta  of  their  cor- 
porate codefendant,  acting  respectively  as 
conductor  and  engineer  on  the  train  doing 
the  injury.  The  crossing  In  question  la 
that  of  Pine  street,  a  street  of  the  city  of 
Laddonla,  a  public  highway  running  north 
and  south,  and  said  railroad  (running  at  a 
tangent,  southwest  and  northeast  at  that 
point)  within  said  city  of  Laddonla.  Eugenia 
Stotler  Is  a  young  girl  aged  15  years  and 
some  months  on  the  22d  day  of  April,  1903. 
Her  father  was  dead,  and  she,  wltii  her 
mother,  Phoebe,  and  her  brothers,  resided 
oo  a  farm  a  mile  or  so  from  said  town,  a 
dty  of  the  fourth  class,  of,  say,  1,000  people. 
Eugenia  sued  through  her  guardian  and  cura- 
tor, ber  brother,  and  at  the  trial  It  was  ad- 
mitted he  was  her  guardian  and  curator,  but 
when  he  waa  appointed  and  qualified  does 
not  appear.  On  the  evening  of  said  day  In 
April,  while  still  daylight,  to  wit,  about 
6:40  p.  m.,  she  was  riding  with  her  mother 
In  a  one-horse  top  buggy,  with  the  top  down, 
going  north  on  Fine  street  At  said  ciosslng, 
when  another  Instant  would  have  put  them 
over  and  out  of  danger,  the  hind  wheel  of 
their  bnggy  waa  struck  by  a  locomotive  pull- 
ing a  caboose  and  running  east  from  Slater, 
Mo.,  to  Roodhouse,  In  Illinois,  to  transport 
sotdlers  from  that  point  It  was  running  on 
no  schedule,  1.  e.,  waa  an  extra  "running 
wild."  The  engineer  testified  he  was  to  get 
to  Roodhouse  as  quickly  as  possible.  "He 
was,"  said  he,  "going  to  get  there  as  soon 
as  he  could  with  safety."  The  collision  tore 
the  mother  to  pieces,  and  the  daughter  re- 
ceived hurts,  for  which  she  recovered  a 
verdict  for  |is,000  against  all  the  defendants. 
From  a  Judgment  entered  on  that  verdict 
they  appeal. 

The  petition  counts  on  the  negligent  viola- 
tion of  an  ordinance  of  the  city  of  Laddonla, 
making  It  unlawful  to  run  any  locomotive, 
car,  or  train  of  cars  upon  any  railroad  track, 
tracks,  or  switches  within  the  corporate  lim- 
its of  said  dly,  where  said  track,  tracks,  or 
switches  are  unf  enced,  at  a  rate  of  speed  to 
exceed  eight  miles  per  hour.  It  further 
counts  upon  defendants'  failure  to  ring  a 
bell  or  blow  a  whistle  as  provided  by  stat- 
ute, and  seeks  to  recover  on  the  theory  that 
defendants  saw  and  knew,  or  by  the  exercise 

of  due  diligence  might  have  seen  and  known, 


tbat  plaintiff  was  In  a  perilous  position, 
unaware  thereof,  and  unable  to  escape  from 
Impending  danger,  and  thereafter  failed  to 
give  the  usual  and  ordinary  signals  in  time 
to  avert  the  injury,  and  negligently  failed 
to  stop  or  slacken  the  ^>eed  of  said  train 
in  time  to  avert  said  Injury,  when  they  might 
by  the  exercise  of  due  care  (after  seeing  and 
knowing  ho:  peril)  have  stopped  the  train 
or  slackened  the  speed  thereof  in  time  to 
avert  said  Injury.  As  we  see  It  the  case  was 
not  put  to  the  Jury  on  the  ground  of  negli- 
gence last  above.  Hence  there  Is  no  life 
left  in  that  Issue.  Other  facts  material  to 
an  understanding  of  the  case  will  be  uncov- 
ered In  connection  with  a  consideration  of  the 
assignments  of  error. 

1.  Before  answering,  the  railway  company 
In  due  time  and  form  filed  Its  petition  and 
bond  In  the  circuit  comrt  of  Audrain  county 
to  remove  the  cause  to  the  United  States 
Circuit  Court  for  the  Eastern  District  of 
Missouri,  on  the  ground  of  diverse  citizen- 
ship between  the  company  and  Eugenia  Stot- 
ler and  her  guardian  It  was  alleged  therein 
that  Wiseman  and  Haines,  citizens  of  Mis- 
souri, were  fraudulently  and  Improperly 
Joined  as  parties  defendant  for  the  sole  pur- 
pose of  defeating  the  right  of  petitioner  to 
such  removal,  and  that  plaintiff's  petition 
stated  no  cause  of  action  against  Wiseman 
and  Haines,  in  that  the  acts  complained  of 
as  to  them  were  acts  of  mere  nonfeasance 
for  which  they  were  answerable  alone  to  the 
company;  In  short  that  the  averments  of 
plalntlfTs  petition  showed  the  controversy 
to  be  a  separate  and  separable  one  with  no 
Joint  liability  charged.  The  petition  for  re- 
moval was  disallowed.  Thereupon  defendant 
corporation  filed  a  plea,  termed  by  It  a  plea 
In  abatement  in  which  the  Jurisdiction  of  the 
state  court  was  assailed  by  the  same  matter. 
On  Issue  made,  on  a  hearing  before  the  court 
defendants  placed  upon  the  stand  Mr.  Cullen, 
attorney  for  plaintiff,  and  he  was  asked  wheth- 
er his  object  In  Joining  defendants  Wiseman 
and  Haines  was  not  to  prevent  the  removal  of 
the  cause  to  the  United  States  court  He 
answered  that  his  object  was  to  sue  the  par- 
ties who  were  liable  for  the  wrong— to  hold 
all  the  parties  who  were  In  the  wrong  liable 
for  it  whethw  it  waa  the  act  of  the  railway 
company  or  its  servants.  He  waa  then  asked 
If  he  made  any  Inquiries  as  to  whether  he 
could  recover  anything  from  defendants  Wise- 
man and  Haines,  1.  e.,  whether  they  were 
solvent  He  replied  that  he  made  no  inquiry, 
that  they  were  the  active  agents  in  com- 
mitting the  wrong,  and  were  liable  for  the 
wrong  In  his  Judgment  The  question  was 
then  asked  Mr.  Cullen  whether  he  would  have 
Joined  them  In  thia  action  but  for  the  fact 
that  by  that  means  he  expected  to  defeat 
the  removal  of  the  cause  to  the  United  States 
court  To  this  Inquiry  he  answered  aa  fol- 
lows: "I  cannot  Bay  what  I  would  do  In. 
that  case.  I  will  cross  that  bridge  when  I 
come  to  It  In  the  management  of  the  case." 
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This  was  all  the  evidence  on  the  plea  In 
Abatement.  It  was  overruled,  defendants  ex> 
ceptlng.  Therenpon  the  railway  company 
filed  answer  and  therein  again  renewed  Its 
assanit  on  the  Jurisdiction  of  the  state  court, 
by  way  of  defense,  setting  forth  Its  various 
unsuccessful  stq;>s  taken  to  bring  about  such 
removal,  and  the  adverse  rulings  of  the  court 
thereon.  The  cause  went  to  Callaway  coun- 
ty on  the  application  of  Haines  and  Wise- 
man. A  demurrer  to  the  evidence  having 
been  offered  on  behalf  of  the  railway  com- 
pany and  overruled,  and  the  motion  for  a 
new  trial  again  directing  the  court's  atten- 
tion to  alleged  error  in  Its  ruling  on  the 
question  of  jurisdiction,  the  matter  Is  as- 
signed for  error  here. 

It  would  seem  the  law  on  this  federal  ques- 
tion, once  much  vexed  and  long  in  a  plastic 
state,  has  been  somewhat  pnt  in  a  condition 
of  stable  equilibrium  and  rest  by  the  Su- 
preme Court  of  the  United  States.  Chesa- 
peake R.  B.  CXx  V.  Dixon,  179  U.  S.  131, 
21  Sup.  Ct  67,  4S  li.  Ed.  121 ;  Ala.  Gt  So. 
Ry.  Co.  V.  Thompson,  200  IT.  S.  206,  26  Sup. 
Ot  161,  60  li.  Ed.  441 ;  Cln.  N.  O.  &  T.  P. 
Ry.  Co.  V.  Bohon,  200  U.  S.  221,  26  Sup.  Ct 
166,  50  li.  Ed.  448.  In  a  very  late  case 
(Tjannlng  v.  Railroad  [not  yet  officially  re- 
ported] 94  S.  W.  491)  those  decisions  were 
considered  in  banc,  and  we  all  then  agreed 
that  further  discussion  of  this  question  was 
foreclosed  by  them ;  they  being  utterances  of 
the  supreme  oracle  of  the  law  on  federal 
questions.  In  the  Lannlng  Case,  as  here, 
the  question  of  a  fraudulent  joinder  was 
raised  by  the  petition  for  removal,  and  It 
was  not  held  fatal  to  the  jurisdiction  of 
the  state  court  Bat  it  is  plain  there  is  no 
evidence  of  any  fraud  introduced  on  the 
hearing  of  the  plea  In  abatement  At  the 
trial  on  the  merits  no  evidence  was  directed 
to  the  question  of  fraud,  and,  as  the  plead- 
ings stand,  under  the  evidence  on  said  plea, 
the  question  of  fraud  places  defendants  in  a 
strait  betwixt  two.  That  question  becomes 
an  edged  tool,  dangerous  to  meddle  with, 
because  on  this  record  it  is  as  easy  to  say 
that  defendants  injected  the  question  of 
fraud  Into  the  petition  of  removal  for  the 
purpose  of  defeating  the  jurisdiction  of  the 
state  court  as  it  is  to  say  that  plaintiff  joined 
Wiseman  and  Haines,  residents  of  Missouri, 
with  the  defendant  corporation,  a  nonresi- 
dent for  the  purpose  of  defeating  the  juris- 
diction of  the  federal  court  The  cause  of 
action  sued  for  is  an  entirety,  and  not  sep- 
arable; the  petition  so  shows,  our  decisions 
so  hold,  and  the  Supreme  Court  of  the 
United  States  so  holds,  reserving  only  the 
right  to  protect  the  jurisdiction  of  the  feder- 
al court  where  an  actual  fraudulent  joinder 
of  parties  was  made  for  the  purpose  of  de- 
feating its  jurisdiction.  This  assignment  of 
error  is  therefore  disallowed. 

2.  In  making  her  case,  plaintiff  was  allow-  | 
to  introduce  section  65,  c.  9,  of  the  Bevised  . 
Ordinances  of  the  Olty  of  Laddonla,  doioon-  | 


clng  as  a  misdemeanor  the  running  of  any 
locomotive,  car,  or  train  of  cars  on  any 
track  or  tracks  within  the  city,  where  said 
track  or  tracks  may  or  shall  be  unfoiced,  at 
a  rate  of  speed  exceeding  eight  miles  per 
hour.  To  the  Introdnctlon  of  tMs  wdinance 
an  objection  was  lodged  to  the  effect  that  un- 
der the  decisions  of  this  court  It  must  first 
appear  the  ordinance  liad  been  agreed  to  by 
defendant  corporation  before  a  civil  liability 
conld  be  predicated  of  its  violation.  The  ob- 
jection being  overmled,  defendants  excepted. 
At  the  close  of  the  case,  the  same  matter  was 
brought  to  the  attention  of  the  court  by  an 
instruction  (defendants'  instruction  No.  2) 
in  which  the  court  was  asked  to  say  that  the 
ordinance  was  improperly  admitted  in  evi- 
dence and  was  withdrawn  from  tbs  jury. 
This  Instruction  was  refused,  and  defendants 
excepted.  In  their  formal  assignment  ot 
error  here,  defendants  complain  of  the  re- 
fusal of  said  instmction  No.  2,  among  others. 
If,  however,  in  an  elaborate  brief,  rich  in 
learning  and  bristling  with  points,  this  a»- 
slgnment  of  error  is  pressed  by  learned  coun- 
sel now  representing  defendants,  we  hare 
overlooked  it;  but  if  In  the  case,  there  Is  no 
merit  in  It  Defendants'  learned  trial  attor- 
ney was  betrayed,  it  would  seem,  into  an  In- 
advertence, when  at  the  trial  on  December 
18,  1903,  he  suggested  that  up  to  that  time, 
under  the  decisions  of  this  court,  ordinances 
regulating  the  speed  of  railroads  In  cities  of 
this  state  were  effective  or  not  at  the  choice 
of  railway  companies,  I.  e.,  had  to  be  accept- 
ed to  bind  them.  In  Jackson  v.  Railroad, 
157  Ma  621,  58  S.  W.  82,  80  Am.  St  R^k 
650,  decided  in  April,  1900,  a  line  of  cases 
was  reviewed  and  the  doctrine  was  announ- 
ced as  established  (or  re-established)  that  a 
reasonable  Bpeei  regulation  came  within  the 
police  power  of  a  municipality,  and  its  viola- 
tion, where  damages  followed  as  a  sequence, 
was  actionable  negligence.  The  doctrine  of 
the  Jackson  Case  was  under  consideration  in 
Sluder  v.  Transit  Co.,  189  Mo.  107,  88  S.  W. 
648,  decided  in  banc,  since  the  trial  in  the 
case  at  bar,  and  was  held  to  Include  a  vigi- 
lant watch  ordinance.  Before  that  In  banc, 
in  1901,  Hutchinson  v.  Railroad,  161  Mo.  246, 
61  S.  W.  636,  852,  84  Am.  St  Rep.  710^  the 
some  conclusion  as  In  the  Jackson  Case  was 
reasserted.  It  may  be  said,  then,  that  It  was  a 
rule  of  law  in  this  state,  at  the  time  of  the 
trial,  that  the  violation  of  a  reasonable  or- 
dinance regulation  of  speed  was  negligence 
per  se.  That  doctrine,  s(»newhat  shaken  at 
one  time,  but  never  exploded,  may  now  be 
taken  as  so  buttressed  by  both  reason  and  au- 
thority as  to  withstand  any,  but  a  legislative, 
assault 

8.  It  is  at  length  and  stoutly  contended 
that  improi)er  and  prejudicial  testimony  was 
admitted  on  behalf  of  plaintiff.  The  materi- 
al assignment  in  this  regard  relates:  (a)  To 
the  admission  of  evidence  on  the  rate  of 
■peed  maintained  by  the  train  the  whole  way 
between  Rush  Hill  (the  next  station  west) 
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and  Laddonla;  that  la,  Hiat  tbe  rate  of  speed 
was  not  confined  to  tbe  corporate  limits  of 
Laddonla,  bat  to  the  going  speed  for,  say, 
flve  miles  outside  of  that  town,  (b)  It  Is  far- 
ther Insisted  that  witnesses  not  qaallfled  to 
^>eak  were  allowed  to  give  their  oplnlMi  oC 
the  train's  ^leed. 

(1)  Tbe  first  contention,  we  think.  Is  some- 
what based  on  a  misapprehension.    It  Is  trae 
tbe  record  shows  that  witnesses  spoke  of  the 
rate  of  speed  maintained  from  Rash  Hill  to 
Laddonla;    bat  the  objtetlon  lodged  at  the 
time  to  each  evidence  was,  not  that  the  testi- 
mony related  to  a  place  where  the  speed  was 
not  In  Issue,  bat,  in  effect,  that  the  testimony 
was  "too  vagae  and  Indefinite,"  and  that  the 
witness  waa  Incompetent  to  give  a  speed  opin- 
ion.   The  record  shows  that  finally,  when  the 
ooorf  a  attention  was  sharply  drawn  to  the 
fact  that  ander  tiie  pleadings  the  Issae  waa 
the  speed  maintained  within  the  corporate 
Umits  of  Laddonla,  and  not  oatalde,  the  conrt 
ruled  In  favor  of  defendants  and  limited  the 
evidence  to  the  territory  covered  by  the  or- 
dinance and  pleadinga     In  this  connection, 
when  the  court  so  ruled,  a  motion  was  made 
to  ezcltide  tbe  f ormw  testimony,  and  the  mo- 
tion was  overruled.    The  motion,  In  our  opin- 
ion, might  have  been  sustained  without  com- 
mitting error,  but  we  do  not  think  It  error 
to  overrule  It,  and  this  Is  so  becanse  some 
of  the  testlnKny  struck  at  covered  the  speed, 
not  only  outside  the  corporate  limits,  but  up 
to  and  Inside  the  town,  until  the  view  waa 
obstmcted.    Not  only  so,  but  the  admission 
of  this  testimony,  oo  the  facts  of  this  case, 
could  have  had  no  effect  on  the  jury  under 
instractlons  confining  their  conslderatloa  to 
the  qpeed  within  the  city  and  to  tbe  allega- 
tl<Mis  of  tbe  petition.    And  in  this  cmmectiOD 
It  may  be  said  that  the  time  to  make  an  oi>- 
Jectlon  of  the  precise  character  here  present- 
ed was  at  the  time  the  evidence  was  being 
Introduced.    There  Is  a  time  and  season  for 
all  things.    If  not  then  made,  the  ruling  ot 
the  trial   court  on  a  subseqaent  motl<«  to 
exclude  should  be  so  prejudicial  as  to  be  judi- 
cially seen  and  felt  In  order  to  constitute 
reversible  error.     Now,  In  this  case,  tbem 
was  a  cloud  of  witnesses  whose  testimony 
was  omfined  to  the  train's  speed  In  the  town, 
This  being  so.  It  ought  not  to  be  held  that  a 
bit  ot  Irrelevant  testimony  tending  to  show 
a  prior  rate  of  speed  may  be  likened  to  a 
lump  of  leaven,  and  hence  comes  within  the 
dogma  (respectably  vouched  for)  "that  a  little 
leaven  leavenetb  the  whole  lump."    In  the 
light  of  the  foregoing  circumstances  and  ob- 
servations. In  our  opinion,  there  was  no  vice 
in  tbe  ruling  below. 

(2)  The  same  disposition  must  be  made  of 
defendants'  insistence  that  witnesses,  not 
qaallfled  to  speak,  were  allowed  to  give  their 
ophiion  of  the  speed.  The  general  rule,  de- 
duced from  the  cases,  as  laid  down  in  a 
standard  work  (Lawson  on  Bzpert  and  Opin- 
ion Bvldenoe  [2d.  Eld.]  p.  606),  is  as  follows: 
TCbe  opinions  of  ordtaiary  witnesses  derived 
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from  observation  ars  admissible  In  evidence 
when,  from  the  nature  of  the  subject  under 
investigation,  no  better  evidence  can  be  ob- 
tained, or  the  facts  cannot  otherwise  be  pre- 
sented to  tbe  trlbonal,  e.  g.,  questlona  relat- 
ing to  time,  quantity,  number,  dimensions, 
height,  speed,  distance,  or  tbe  like."  And  tbe 
author  cites,  as  sustaining  the  text  oa  speed, 
many  cases.  See  note  6  on  page  SOT.  One 
of  the  leading  eases  on  this  subject  was  de- 
cided In  Michigan.  D.  &  M.  B.  Co.  v.  Van 
Stelnbnrg,  17  Mich.  99.  In  that  case  Judge 
Cooley,  speaking  to  the  point,  said:  "The 
point  to  which  the  attention  ot  the  witness 
was  directed  waa  the  speed  of  a  passing  ob- 
ject The  motion  ot  the  train  was  to  be  com- 
pared to  the  motion  of  any  other  moving 
thing,  with  a  view  to  obtaining  the  judgment 
of  the  witness  as  to  its  velocity.  No  qnestlon 
of  science  was  involved,  beyond  what  would 
have  bem,  bad  the  passing  object  been  a  man 
or  a  borse.  It  was  not  therefore  a  question 
for  experts.  Any  Intelligent  man,  who  had 
been  accustomed  to  observe  moving  objects, 
would  be  able  to  express  an  opinion  of  some 
value  upon  It  the  first  time  be  ever  saw  a 
train  In  motion.  The  opinion  might  not  be 
so  accurate  and  reliable  as  that  of  one  who 
Iiad  been  accustomed  to  observe,  with  time- 
piece In  hand,  the  motion  of  an  object  of  such 
size  and  momentum;  but  this  would  only  go 
to  the  weight  of  the  testimony,  and  not  to  Its 
ndmlBslbllity.  Any  man  possessing  a  knowl- 
edge of  time  and  of  distances  would  be  com- 
petent to  express  an  opinion  upon  the  sub- 
ject" It  may  be  that  the  profound  jurist, 
just  quoted,  stated  the  doctrine  a  trlfie  broad- 
ly for  use  In  tbe  practical  administration  of 
justice,  and  that  this  court  might  not  go 
quite  so  far  as  to  hold  that  a  man  who  had 
never  seen  a  train  in  motion  could  express 
an  opinion  of  any  sensible  value  oo  the  rate 
of  such  motion  the  first  time  he  clapped  eyes 
upon  one.  The  Van  Stelnbnrg  Oase  was  sub- 
stantially followed  tn  Guggenheim  v.  Rail- 
road. 66  Mich.  150,  88  N.  W.  161,  and  In  Thom- 
as V.  Railroad,  86  Mich.  496,  49  N.  W.  547. 
Obviously,  It  would  be  nonsense  to  say  that 
a  rate  of  speed  could  (»ly  be  shown  by  ex- 
pert testimony.  If  that  were  so,  then  a  plain- 
tiff injured  by  negligent  speed,  who  was  so 
unfortunate  as  to  have  no  premonition  of  his 
coming  fate,  and  who  therefore  had  omitted 
to  provide  himself  with  experts  at  hand  and 
so  located  as  to  see  the  train  and  judge  of 
Its  speed  at  the  critical  thne,  would  be  In 
hard  lines.  Indeed.  The  story  of  sach  a 
case  would  run  thus :  No  experts,  no  case — 
possibly  finding  Its  counterpart  in  brevity  In 
the  history  of  snakes  in  Ireland,  or  in  the 
story  of  the  three  wise  men  of  Gotham  who 
went  to  sea  In  a  bowl. 

Defendants'  learned  counsel  concede  that 
the  foregoing  general  rule  is  the  rule  In  Mis- 
souri. Walsh  T.  Railroad,  102  Mo.,  loc.  clt 
586,  14  S.  W,  878,  16  S.  W.  767;  Aston  v. 
Transit  Co.,  xOB  Mo.  App.,  loc.  dt  2S1,  79  S. 
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W.  999,  and  cases  cited.  But  they  con- 
tend, and  with  show  of  reason,  too,  that  a 
nonexpert  witness  should  possess  some  per- 
tinent qualifications  in  order  that  his  opinion 
should  be  admitted  upon  the  speed  of  a  txain, 
and  they  cite  ns  to  Petty  y.  Railroad,  179 
Mo.  666,  78  S.  W.  1003;  Campbell  t.  Railroad, 
175  Mo.  161,  75  S.  W.  86;  Helm  t.  Railroad, 
185  Mo.  212,  84  S.  W.  6;  Muth  y.  Railroad, 
87  Mo.  App.  4S4;  Mathleson  y.  Railroad  (Neb.) 
92  N.  W.  639;  Mott  y.  RaUroad,  120  Mich.  127, 
79  N.  W.  8;  G.  R.  &  I.  R.  Co.  y.  Huntley,  88 
Mich.  640,  31  Am.  Rep.  321.  The  question  is, 
in  what  do  those  qualifications  consist?  We 
have  examined  the  cases  cited,  and  find  the 
Mathleson  Oase,  supra,  was  reconsidered,  and 
the  reasoning  of  the  court  In  the  first  opinion 
on  the  point  under  consideration  was  not  re- 
adopted.  97  N.  W.  243.  It  appears  from  the 
last  opinion  that  the  witness  formed  no  judg- 
ment of  the  speed  at  the  time,  and  made  no 
observations  enabling  him  to  do  so.  At  the 
trial  he  was  asked  whether  he  could  now  tell 
the  rate  of  its  motion.  The  evidence  was  ex- 
cluded, and  the  Supreme  Ck>urt  of  Nebraska 
said  it  was  properly  excluded,  because,  at  the 
time  of  the  trial,  he  could  have  had  no  opin- 
ion on  the  matter  except  such  as  was  drawn 
by  inference  or  calculated  from  the  knowl- 
edge of  the  relative  positions  of  the  two  ve- 
hicles and  the  speed  at  which  bis  own  was 
moving.  The  court  said  that.  In  such  condi- 
tion of  things,  it  was  for  the  Jury,  and  not 
for  the  witness,  to  draw  a  conclusion.  In  the 
Huntley  Case,  supra,  the  doctrine  of  the  Van 
Stelnburg  Case  was  somewhat  limited,  and  it 
is  held,  in  efCect,  that  tlie  speed  of  a  train 
cannot  be  shown  by  the  opinions  of  passen- 
gers observing  only  from  the  inside,  unless 
their  experience  and  observation  is  such  as 
to  make  their  judgment  reliable.  This  was 
construed  to  be  the  only  effect  of  that  opin- 
ion by  Lawson  (Lawson  on  Expert  &  Opinion 
Evidence  [2d  Ed.]  p.  508),  and  by  Rogers 
(Rogers  on  Expert  Testimony  [2d  Ed.]  p. 
245).  The  Mott  Case,  supra,  also  a  Michigan 
case,  was  somewhat  controlled  by  facts  pe- 
culiar to  itself,  but  Orant,  X,  in  passing  on 
certain  opinion  evidence  on  speed,  said  it 
should  have  been  excluded  because  neither 
the  experience  of  the  witness  nor  his  observa- 
tion was  sufllclent  to  enable  him  to  form  an 
opinion. 

Coming  to  our  own  court.  In  the  Petty  Case, 
supra,  a  witness  testified  that  a  car  ran  at 
the  rate  of  25  miles  an  hour.  The  question 
in  the  case  was  common-law  negligence.  He 
could  not  say  it  was  rtinning  faster  or  slow- 
er than  cars  usually  ran  at  that  point  As  we 
gather  from  the  opinion,  no  attempt  whatever 
was  made  to  qualify  him,  and  bis  testimony 
is  disposed  of  by  Marshall,  3.,  na  follows: 
"As  he  did  not  show  himself  qualified  by 
training  or  experience  to  speak  to  that  ques- 
tion, bis  testimony  need  not  be  further  con- 
sidered." In  the  Campbell  Oase,  supra,  a 
witness  was  allowed  to  testify,  over  the  ob- 
jection of  defendant,  that  a  car  ran  at  12  to 


15  miles  a  bonr.  The  witness  did  not  see 
the  car.  He  was  standing  on  his  front  porch 
about  125  feet  from  the  accident,  with  a 
house  intervening,  and  was  permitted  to  give 
his  opinion  on  the  speed  of  the  car.  Judged  of 
alone  from  lt»  noise.  This  court,  tbrongb 
ValUant,  X,  reasoned  out  the  conclusion  that 
the  evidence  should  have  been  excluded;  Irat, 
In  coming  to  this  conclnsion,  care  was  taken 
not  to  say  that  the  eye  al<me  ix>uld  convey  an 
impression  of  speed  to  the  mind,  for  It  was 
not  argued  that  a  witness  in  a  given  Instance 
might  not  be  shown  to  have  such  unasunl 
technical  knowledge  from  experience  and 
study  as  would  entitle  him  to  a  speed  opinion 
based  only  on  the  sound  of  a  moving  car. 
All  that  was  said  was  that  the  witness  under 
discussion  was  not  shown  to  possess  eadi 
qnalificatiofts.  The  Helm  Oase,  supra,  pas«^ 
ed  off  on  an  Issue  not  Involving  the  speed 
of  the  train  (page  22S  of  186  Mo.,  page  8  of 
84  S.  W.),  but  from  suggestions  made  by 
Marshall,  X,  in  deciding  it,  it  may  be  Inferred 
that,  had  the  speed  of  the  train  been  a  ma- 
terial issue,  the  testimony  on  that  point  from 
two  witnesses  would  have  been  held  without 
probative  force.  One  of  these  witnesses  did 
not  attempt  to  qualify  himself,  and  had  no 
szperlence  with  trains,  except  to  ride  on 
them.  The  other  witness,  In  the  language 
of  the  opinion,  was  "a  common  laborer,"  and 
merely  undertook  to  qualify  himself  by  say- 
ing he  had  been  on  the  road,  off  and  on,  for 
12  or  15  years.  The  phrase  used,  to  wit,  "a 
common  laborer,"  was  merely  descriptlo  per- 
sonte.  It  could  not  have  been  Intended  to 
mean  that  a  common  laborer,  qua  "common 
laborer,"  was  not  qualified  to  speak  of  the 
rate  of  speed  of  a  going  railroad  train,  since 
a  common  laborer,  as  such,  on  the  witness 
stand  in  a  nonexpert  matter,  is  imder  no 
ban  known  to  the  law.  It  most  be  noted, 
also.  In  that  case  there  were  uncontradicted 
physical  facts  which.  In  the  opinion  of  the 
writer,  showed  the  evidence  of  tlHwe  two 
witnesses  to  be  without  any  deciding  weight. 
But,  as  said,  the  case  rode  oS  on  another 
theory.  In  the  Muth  Oaae,  lapra,  witnesses 
were  allowed  to  give  their  opinion,  who,  not 
only  had  had  no  experience  in  operating  cars, 
but  had  traveled  very  little  on  them  and  bad 
paid  no  attention  to  the  speed  at  which  they 
ordinarily  ran.  In  this  state  of  the  record. 
Bland,  P.  X,  fOr  the  St  Louis  Court  of  Ap- 
peals, said:  "While,  as  to  ordinary  matt^a 
that  come  under  commcA  observation,  a  non- 
expert witness  may  give  his  opinion,  yet  the 
witness  should  be  able  to  show  that  he  has 
some  knowledge,  some  familiarity  with  ttM 
subject  about  which  he  Is  called  on  to  i^tc 
an  opinion,  before  he  Is  permitted  to  testify 
to  that  opinion." 

In  other  cases  stress  has  been  laid  upon 
the  obviouB  fact  that  a  witness,  located  In  a 
right  line  with  a  coming  or  going  train.  Is 
illy  prepared  to  Judge  of  Its  speed,  and  the 
sum  of  the  matter  may  be  said  to  be  that 
the  nonexpert  witness  must  qualify,  but  his 
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qnallflcatlons  may  be  referred  to  his  obaerva- 
tion,  a8  well  as  to  his  experience  and  train- 
ing, and  that  any  Intelligent  person  who  haa 
made  observations  of  the  running  of  trains, 
or  who,  tor  Instance,  bad  compared  the  speed 
at  which  trains  ran,  or  whose  experience  or 
training  was  snch  a«  wonid  reasonably  en- 
title hlB  opinion  to  Bom«  value,  aqd  who,  In 
the  Instance  In  hand,  had  fair  opportnnlty  to 
obaerre  tbe  motion  of  the  train  or  to  Judge 
of  the  time  it  oovered  a  known  distance,  was 
entitled  to  give  an  opinion  on  its  Bi)eed;  the 
weight  of  it  lielng  for  the  inry. 

Mo  Inflexible  general  mie  can  be  laid  down 
avaldlng  dangers  said  to  Inrk  In  general  def- 
tailtiona,  and  mach  must  be  left  to  the  good 
sense  of  the  Judge,  nisi.  Now,  in  the  case  at 
bar,  Um  learned  trial  judge,  using  circnm- 
Qtectlon,  excluded  some  of  the  evidence  of- 
fered on  the  speed  issue,  because  the  witness- 
es, to  his  mind,  were  not  qualified  to  give 
an  opinion  of  any  value.  But  he  permitted 
a  mass  of  testimony  to  be  introduced  from 
persons  who  had  observed  the  speed  of  this 
train  and  who  had  made  observations 
Qirongh  a  series  of  years  upon  the  speed  of 
trains  by  watehlng  their  passage.  All  of 
this  testimony  was  objected  to,  but  in  our 
opinion  It  came  within  recognized  mles 
governing  admissibility  of  this  character  of 
proof.  The  assignment  of  error  in  hand  la 
therefore  disallowed. 

4.  It  is  next  contended  there  was  error  In 
giving  plaintUC's  Instructions.  ISie  scope  of 
this  assignment  la  such  that  a  consideration 
thereof  demands  a  fuller  statement  of  the 
taclB,  gleaned  from  a  voluminous  record. 

On  the  part  of  the  plaintiff,  the  case  went 
to  the  Jury  on  testimony  tending  to  show  by 
some  of  her  witnesses  that  the  train  was  run- 
ning at  80  or. 75  miles  an  hour  Inside  of  the 
corporate  limits.  The  estimate  placed  on  Its 
speed  at  the  croeslng  by  other  of  her  wit- 
nesses ran  as  low  as  tf  or  30  miles  an  hour. 
On  tbe  other  hand,  defendants'  case  proceeds 
on  the  theory  (and  snbstantially  the  con- 
cearion)  that  no  controlling  heed  was  paid 
to  the  speed  ordinance  of  I/iddonla  by  the 
engineer,  and  their  testimony  tended  to  show 
that  tbe  engine  did  not  have  the  capacity  to 
run  at  a  rate  of  60  or  7B  miles  an  boor,  and 
Oat  the  train  altered  Laddonia  at  about 
28  milea  an  hour,  but  slowed  down  to,  say, 
22  milea  an  hour  as  it  approached  and  passed 
the  Pine  street  crossing.  On  this  score,  we 
aie  impressed  with  the  fact  that  a  very  high 
speed  was  maintained  up  to  the  very  moment 
of  the  collision.  And  this  is  so,  not  only  be- 
cause plalntlfTs  witoesses  estimate  ite  speed 
as  above,  but  the  record  abounds  with  cor- 
fobotative  proof— for  instance.  Its  unusual- 
ly hl^  speed  was  the  subject  of  observa- 
tion and  comment  by  citizens  before  tbey 
beard  at  the  accident;  several  of  defendants* 
witoesses  making  Ite  speed  very  fast,  and 
one  of  them  expressing  his  view  In  the 
«binney-comer  hyperbole  that  "it  ran  like  a 
streak  of  ligbtnlng."    Ite  speed  was  further 


Indicated  by  tbe  fact  that  It  ran  beyond  the 
crossing  nearly  1,000  feet  before  it  stopped. 
So  much  for  the  evidence  on  the  speed  Issue. 
On  the  issue  of  giving  trato  signals,  the  steto 
of  the  record  Is  this :  On  one  side  was  testi- 
mony tending  to  show  that  no  signals  were 
given  until  very  close  to  the  crossing;  contra, 
there  was  strong  evidence  the  statutory 
signals  were  given  at  the  right  time  and  place 
both  by  whistle  and  by  bell,  and.  In  fact, 
some  of  defendante'  testimony  tended  to 
prove  there  were  more  signals  given  than 
required  by  stetute. 

The  crosstog  Is  1,248  feet  east  df  the  west 
line  of  the  town,  and  south  of  the  railroad 
track  Is  an  east  and  west  street  called  First 
street  Driving  west  on  First  street,  aa 
EiUgenla's  mother  did,  and  turning  north  at 
ite  Intersection  with  Pine  street,  as  she  did, 
she  was  confronted  with  this  situation  to  the 
west  (the  direction  of  the  approaching 
train):  On  the  west  side  of  Pine  street,  build- 
ings were  so  located  aa  to  hide  her  view  of 
a  locomotive  approaching  from  tbe  west 
These  obstructions  extended  to  within,  say, 
B5  feet  of  the  railroad  track ;  there  approach- 
tog  the  crossing  on  a  tangent,  as  said,  from 
the  southwest,  and  making  an  acute  angle  at 
ite  Junction  with  Ptoe  street  All  the  test- 
imony shows  that  the  mother  drove  into 
Pine  street  on  a  slow  trot  and  approached 
the  crossing  sitting  on  the  right-hand  side  of 
the  buggy,  with  Eugenia  on  the  left  or  west 
side.  As  said  heretofore,  the  top  of  the 
buggy  was  down,  and  It  was  still  daylight 
The  case  proceeds  on  the  theory  on  both  sides 
that,  when  the  buggy  got  past  these  buildings 
and  to  wlthto  55  feet  of  the  track,  by  look- 
ing to  the  southwest,  ite  occnpante  had  an 
unobstructed  view  of  an  approaching  train 
for  a  mile  or  more.  It  seems  there  was  a 
switch  or  "house  track"  south  of  the  main 
track  at  a  distence  testified  to  as  7  tent,  4 
todbes,  and  there  was  a  very  slight  rise  in 
coming  from  the  south  to  these  tracks. 

There  is  a  sharp  contention  pro  and  con 
over  the  issue  of  negligence  on  the  part  of 
Bngenia  Stotler  and  on  the  part  of  her 
mother.  No  light  is  thrown  on  this  Issue 
from  either  of  them.  The  mother  was  of 
mature  years,  to  wit  aged  46,  and  her  lips 
were  sealed  instantly  by  death.  The  daugh- 
ter was  picked  up  nigh  unto  death  and  taken 
for  dead;  she  remaintog  profoundly  un- 
conscious for  a  day  or  so,  and  thereafter 
remaining  In  a  condition  of  semi-coma  for  a 
long  time,  gradually  regatolng  the  normal 
use  of  her  senses.  Her  mind  is  a  blank  on 
the  accident  The  case  was  put  to  the  Jury 
on  the  uncontradicted  testimony  of  plaintiff 
and  her  witoesses  that  she  never  was  able  to 
tell,  either  before  or  at  the  trial,  how  the  ac- 
cident occurred  or  what  caused  It  or  what 
her  mother  or  she  saw  or  heard  or  was  do- 
ing immediately  before  or  at  tbe  time  of 
driving  on  the  track.  Eyewitnesses,  however, 
testified  for  plaintiff  on  this  score.  In  the 
confusing  anxiety  of  the  moment,  these  eye- 
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wltaesaefl  either  did  not  notice  or  at  least 
wer%  not  called  npon  to  testify  as  to  whetbw 
either  Eugenia  or  the  mother  looked  to  the 
southwest  after  clearing  the  obstructions  on 
the  west  side  of  Pine  street  They  all  agree 
that  the  mother  alone  was  driving.  Some  of 
them  noticed  the  daughter's  arms  extended 
when  about  to  drive  on  the  track  and  at 
aboat  the  time  of  the  alarm  whistle.  It 
seems  the  horse  was  slowed  down,  bnt  not 
to  a  foil  stop,  as  It  got  to  the  switch  track, 
and  one  of  her  witnesses  noticed  that  the 
horse  threw  Its  bead  a  little  bit  to  the  east 
at  the  swltbh  track  and  testified  that  Mrs. 
Stotler  whipped  the  horse  at  that  Immediate 
time  The  evidence  was  undisputed  that  the 
engine  hit  the  hind  wheel  of  the  buggy, 
and  the  rim  of  this  wheel  was  afterwards 
found  on  the  cow  catcher,  and  the  hind 
part  of  the  buggy  was  torn  away. 

On  defendants'  side,  by  one  witness  It  was 
shown  that  the  alarm  whistle  was  given 
when  the  horse  reached  the  switch  track, 
and  the  evidence  tended  to  show  Eugenia  and 
her  mother  heard  this  whistle  and  stopped 
and  tried  to  back  oft,  and  that  the  horse  was 
then  whipped  and  started  In  a  lope  and  near- 
ly cleared  the  main  track  when  the  buggy 
was  hit  By  another  of  defendants'  wit- 
nesses it  was  shown  that  a  whistle  was 
blown  about  the  cattle  guard,  say,  ^  feet 
from  the  crossing,  and  at  that  time  both 
of  the  ladles  seemed  to  be  urging  the  horse, 
and  the  mother  was  seen  to  whip  It  Other 
of  defendants'  witnesses  say  the  arms  of 
both  were  extended,  bnt  say  only  one  was 
driving,  and  they  seemed  to  be  trying  to  force 
the  hone  across  the  crossing,  though  Eu- 
goila's  part,  In  urging  or  forcing  the  horse 
■sems  to  be  a  mere  conclusion  based  on  her 
arms  being  extended. 

The  engineer,  defendant  Haines,  having 
testlfled  that  he  gave  the  statutory  signals 
at  the  right  time  and  place,  and  also  that  he 
gave  signals  calling  for  a  clearance  or  right 
of  way  at  the  depot,  and  received  a  re- 
turn comeHHi  signal  from  a  semaphore  there, 
fortber  testified  that  the  first  sight  he  got 
of  Eugenia  and  her  mother  was  when  he  was 
running  about  28  or  25  miles  an  hour  and 
was  halfway  between  the  whistling  post  and 
the  crossing,  1.  e.,  40  rods  away.  Eugenia 
and  her  mother  liad  then  got  past  the  ob- 
structions on  the  west  side  of  Pine  street 
and  were  alxmt  S5  feet  from  the  track.  He 
saw  Uiey  were  going  to  cross,  and  he  gave 
two  long  and  two  short  blasts  of  the  wliistle. 
He  says  there  was  no  switch  track  at  the 
crossing,  nothing  bnt  a  main  track;  that 
when  he  gave  these  signals  Eugenia  and  her 
mother  looked  up  the  track  and  saw  the 
engine  ana  stopped  close  to  the  main  track, 
turning  the  horse  and  heading  him  east,  and 
he  thou^t  they  would  stand  there  until  he 
got  up  and  past,  but,  when  he  got  within  200 
or  ISO  feet  of  the  crossing,  the  driver  turned 
the  horse's  head  north  again  and  started 
Thereupon  he  gave  the  alarm  signal. 


and  grabbed  for  his  emergency  brake,  but 
could  not  stop  the  engine  In  time  to  avoid 
the  collision,  though  be  reduced  the  rate  of 
speed  to  20  or  22  miles,  and  thereafter  could 
have  stopped  the  engine  sooner  had  he  not 
been  excited.  He  said  he  had  seen  people 
drive  up  as  close  as  that  to  a  crossing  and 
stand  there,  while  the  train  passed,  but  had 
not  often  seen  them  drive  up  as  close  as  that 
and  stop,  and  had  never  seen  It  done  at  this 
crossing.  He  estimated  the  distance  of  their 
stop  from  the  main  track  at  10  feet,  and  says 
he  kept  on  running  while  the  horse  stood 
there,  and  that,  when  he  was  about  the 
aforesaid  distance  away,  the  driver  whipped 
•the  horse  around  to  the  left  and  went  <hi 
the  trad^  He  further  testified  tliat,  wlien 
he  got  to  the  corporate  limits,  he  put  on 
brakes,  and  then  took  them  off  again  and 
shut  oil  steam,  and  never  applied  the  emer- 
gency until  he  was  about  200  feet  away, 
when  he  saw  the  driver  of  the  vehicle  again 
turn  the  horse  to  the  north  and  go  ahead; 
that  the  horse  was  whipped  with  the  lines; 
that  when  and  while  it  was  turned  to  the 
east  it  cleared  the  track,  and  that  fact 
was  what  he  was  looking  for.  The  fire- 
man, located  (HI  the  north  side  of  tlie  engine, 
did  not  see  the  occupants  of  the  buggy,  but 
did  see  the  horse  betore  the  collision.  He 
testified  the  engineer  applied  the  emergency 
brakes  a  few  fee't  away  ftt>m  the  crossing, 
say,  80  or  40  feet;  and  further  testified,  as 
did  the  engineer,  that  they  had  applied  the 
brakes  shortly  before  reaching  Laddonia,  and 
took  them  off;  tliat  such  ai^llcatlon  of  the 
brakes  reduces  the  speed  ot  the  train  whea 
steam  was  not  worked.  He  furtlier  testi- 
fied that,  going  at  20  or  40  miles  an  hour,  th* 
train  could  be  stopped  In  60  feet  A  brake- 
man  on  the  train  testified  he  saw  the  mother 
and  daughter  when  they  came  to  within  20 
or  30  feet  of  the  track;  and  Us  testimony 
was  corroborative  of  that  of  the  engineer. 
He  says  the  train  was  running  without 
steam  under  its  own  momentum  at  the  time. 
He  saw  the  women  when  the  train  was  80 
rods  away,  at  the  whistling  post  They  then 
were  on  the  company's  right  of  way  on  Pine 
street  They  were  driving  slowly  and  con- 
tinued to  drive  until  they  turned  the  horse's 
head  to  the  east  right  south  of  the  track, 
and  when  they  did  that  the  engine  was  one- 
half  a  quarter  of  a  mile  away.  He  fnrtlier 
testlfled  that  no  emergency  aUr  was  applied 
then,  and  that  the  horse  was  turned  north 
again  and  started  over  the  track  when  tlie 
train  was  CO  to  100  feet  from  them. 

The  only  evidence  directed  to  the  tea*  ot 
an  unfenced  track  was  from  one  witness  that 
"the  crossing  there  is  not  fenced,"  and  from 
another  witness  that  "the  crossing  Is  un- 
fenced on  either  side."  As  said  l>efore,  it 
was  admitted  at  the  trial  that  John  W.  Stot- 
ler was  Eugenia's  guardian  and  curator. 
No  Issue  was  made  over  the  date  of  his  ap- 
pointment, and  no  evidence  was  directed  to 
that  fact    There  was  evidence  that  a  nursa 
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bad  been  employed  for  Engenla  at  |5  a 
week,  and,  as  we  trnderstand  1^  this  nune 
was  atlll  In  attendance  upon  her  at  the  time 
of  tbe  trial,  and  had  been  for  eight  months, 
at  $5  a  wed:.  This  nnrae  was  employed  at 
the  procnranent  of  the  guardian,  who  also 
employed  aeveral  physicians  and  surgeons, 
the  valoe  of  whoa*  aerrlces  was  shown  with- 
out objection.  It  was  disclosed  that  the 
goardlan  and  curator  had  paid  the  nurse 
$125  on  account  of  her  services,  but  there 
was  no  proof  that  anything  had  been  paid 
to  the  physicians  and  surgeons.  There  wag 
no  evidence  directed  to  the  condition  In  life 
of  Sngenla  Stotler,  or  directed  to  her  abil- 
ity or  disposition  to  labor  prior  to  her  In- 
jury: nor  was  there  any  evidence  directed 
to  prove  that  she  had  performed  any  labor; 
nor  was  there  any  direct  evidence  that  she 
would  likely  have  to  do  so  In  the  future, 
and  no  direct  evidence  that  she  had  any  es- 
tate, except  the  claim  in  suit.  As  said  here- 
tofore, it  was  shown  that  she  would  have 
been  16  years  old  In  the  June  next  after  she 
was  injured  In  April,  and  that  she  lived 
wltb  her  mother  and  brothers  In  the  country 
on  a  farm.  The  conductor,  Wiseman,  was 
in  tbe  caboose.  He  testified  that  be  and 
Haines  had  charge  of  the  train.  There  is  a 
mere  scintilla  (but  no  more)  of  Inferential 
evidence  that  he  participated  in  the  actmil 
running  of  the  train,  as  It  was  run,  at  the 
time  and  place  In  question.  That  evidence 
was  without  probative  force,  and  Is  to  this 
effect:  It  seems  that  It  was  the  custom  on 
that  railroad  tOr  the  oiglneer  of  a  train, 
doe  to  pass  by  a  station  without  stopping, 
to  signal  to  tbe  station  agent  for  a  clearance. 
Haines  says  he  did  so  signal,  and  that  be 
got  a  dearance  from  the  station.  It  seems 
that  b«  then  glanced  back  at  the  conductor 
to  see,  presumably,  whether  the  conductor 
had  caught  the  same  signal  and  understood 
it  as  lie  did.  Having  received  proof  of 
Wiseman's  acquiescence  In  his  going  on,  he 
did  go  on.  But  there  is  no  erldence  tbat 
the  rate  of  speed,  the  signals,  or  any  act 
of  negligence  charged  In  the  petition  or 
touched  by  the  proof  could  be  laid  at  the 
door  of  any  employfi  except  the  engineer. 
We  think  the  foregoing  statement  sets  forth 
tbe  record  facts  sufficiently  for  the  con- 
■Ideratlw  of  all  remaining  contentions  made 
by  ai>pellants  barring  an  alleged  excessive 
Terdict 

(1)  On  this  record,  appellants  contend  In- 
struction No.  1  for  respondent  was  erro- 
neous. In  tbat  It  submitted  to  the  Jury  an 
teue  as  to  whether  the  train  was  being 
ran  upon  an  unfenccd  track  at  the  time  and 
before  it  stmdt  ber.  This  contention  Is 
based  upon  the  theory  there  was  no  evidence 
tending  to  show  the  track  was  unfenced. 
But  we  cannot  subscribe  to  that  theory.  A 
tatA  conid  not  be  said  to  be  fenced  whicb 
had  foicee  running  parallel  wltb  the  track, 
unless  closed  at  the  cattle  guard.    In  this 


case  the  testimony  was  that  the  crossing 
was  unfenced  on  either  side,  L  e.,  tbat  there 
were  no  wing  fences.  This  being  so,  tbe 
track  was  unfenced  within  the  purview  of 
the  ordinance,  and  this  assignment  of  error 
we  rule  against  appellants. 

(2)  It  is  next  contended  that  said  instrne- 
tlon  was  erroneous.  In  tbat  It  told  the  Jury 
tbat  running  In  excess  of  eight  miles  per 
hour  is  negligence,  "and,  if  you  believe  tbat 
as  a  direct  consequoice  the  plalntUI  was  in- 
jured, you  will  return  a  verdict  for  her,  on- 
less,"  etc.  This  assignment  is  also  based  on 
the  theory  tbat  there  Is  no  evidence  tending 
to  show  that  the  breach  of  the  ordinance 
caused  the  injury  to  Eugenia  Stotler.  In 
other  words,  there  was  no  causal  conneo- 
tlon  between  the  negligence  proved  and  the 
Injury  received.  But  we  do  not  so  read  the 
record,  and  we  cannot  subscribe  to  that 
theory,  because,  even  Ignoring  respondent's 
testimony,  and  taking  appellants'  own  proot 
the  fact  stands  out  in  bold  relief  therefrom 
that,  if  the  ordinance  had  been  obeyed,  the 
buggy  would  have  cleared  the  track.  And 
this  is  so,  because  going  at  20  to  22  miles 
an  hour  (as  the  engineer,  fireman,  and 
brakeman  testified  they  were  going  at  the 
crossing)  the  engine  struck  the  hind  wheel 
and  hind  part  of  the  buggy,  and  it  Is  self- 
evident  tbe  danger  would  have  passed 
by  In  the  twinkling  of  an  eye.  It  needs 
no  argument  to  show  that,  if  a  train  going 
at  20  miles  an  hour  goes  150  or  200  feet 
and  catches  the  rear  part  of  a  buggy,  pulled 
by  a  horse  going  In  a  lope  across  the  track, 
that  If  the  engine  had  been  running  at  8  miles 
an  hour  or  less,  in  covering  the  same  dis- 
tance it  would  have  missed  the  buggy.  It 
It  true  that  whether  it  would  have  so  missed 
the  buggy  had  it  been  running  within  ordi- 
nance speed  Is  a  fact  that  must  be  shown. 
But  It  need  not  be  shown  by  mathematical 
calculation  or  by  positive  testimony.  It  Is 
a  fact  that  may  be  Inferred  by  the  proof  of 
other  facts  upon  which  the  inference  natu- 
rally arises.  This  contention  has  been  view- 
ed apart  from  the  issue  of  contributory  neg- 
ligence presently  to  be  considered,  and,  so 
viewed,  Is  ruled  against  appellants.  Schler- 
etb  V.  Railroad,  06  Mo.,  loc.  clt  515,  10  S. 
W.  66;  Kelm  v.  Railroad,  80  Mo.,  loc.  clt 
321,  2  a  W.  427;  Prewltt  v.  Railroad,  134 
Mo.  616,  86  S.  W.  667. 

(?)  By  Instruction  No.  2,  given  on  the 
prayer  of  plaintiff,  tlie  court  outlined  the 
statutory  duty  on  the  part  of  the  employes 
of  the  railway  company  In  charge  of  a  going 
locomotive  to  cause  the  bell  to  be  rung  at 
least  80  rods  from  tbe  crossing  of  a  public, 
traveled  road  or  street,  and  to  keep  said 
bell  ringing  unttl  the  locomotive  shall  have 
crossed  such  road  or  street,  or  to  sound  a 
steam  whistle  at  least  80  rods  away  from 
such  crossing  and  sound  It  at  Intervals  un- 
til It  shall  have  crossed  such  road  or  street, 
except  in  cities,   and   the   Jury    were   told 
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tbat,  if  they  believe  that  defendants  failed 
to  ring  tbe  bell  or  sound  the  whistle  a:) 
aforesaid,  and  that  such  failure  was  the 
direct  cause  of  plalntUTa  being  8tru<&  on 
said  crossing,  "then  you  will  find  for  the 
plalntiir,  unless,"  etc.  By  plalnttfTs  instruc- 
tion No.  8,  the  Jury  were  told  tliat  defend- 
ant railway  company  and  Us  agents  are  not 
required  to  sound  a  whistle  while  running 
inside  of  "cities,"  nor  are  they  required  to 
sound  the  whistle  and  ring  the  bell  also; 
but,  If  they  do  either,  it  discharges  the  duty 
imposed  by  law.  And  the  jury  were  fur- 
ther told  that,  if  defendants  either  rang  the 
bell  or  soimded  the  whistle,  as  explained  la 
plaintiff's  second  instruction,  then  they 
could  not  And  for  plaintiff  on  said  second 
Instruction. 

(a)  It  is  Insisted  that  a  group  of  errors 
were  committed  in  tbe  giving  of  these  in- 
structions, and  an  elaborate  argument  is 
based  on  the  theory  that,  though  the  sig- 
nals were  not  given,  yet  tbe  failure  to  give 
them  could  not  Iiave  contributed  to  the  In- 
Jury,  but  tliat  the  proximate  cause  of  the 
injury  in  tliis  Instance  was  the  negligence 
of  Bugenia  Stotler  and  her  mother.  Tills 
view  of  the  matter  will  be  taken  up  when 
we  come  to  consider  the  question  of  con- 
tributory negligence,  though  it  may  be  said 
the  precise  contention  in  liand  is  somewliat 
controlled  by  Rev.  St  1889,  |  11Q2,  and 
plaintiff  made  out  a  prima  facie  case  when 
she  proved  the  violation  of  the  statutes  re- 
lating to  signals  and  the  injury. 

(b)  It  is  next  insisted  there  was  no  evi- 
dence there  was  a  failiure  to  ilve  the  statu- 
tory signals,  but  we  do  not  read  the  record 
so.  It  is  true  plaintiff's  evidence  was  nega- 
tive evidence,  but  so  was  the  fact  to  be 
proved  a  negative  fact,  and  the  I>est  evidence 
of  wUcb  the  case  was  susceptible  from  her 
standpoint  must  necessarily  be  negative  evi- 
dence in  its  characteristics;  that  is,  evidence 
from  those  who  were  in  a  situation  to  hear 
and  who  did  not  hear.  Unless,  then,  we  are 
ready  to  adopt  the  theory  that  negative 
evidence  must  t>e  taken  in  a  forum  of  rea- 
son as  entirely  overthrown  by  the  positive 
testimony  of  those  who  claim  to  liave  given 
(or  heard)  the  signals,  the  Insistence  of  ap- 
pellants cannot  be  permitted.  If  a  clock  be 
1b  a  room,  and  A.  testifies  be  caused  the 
clock  to  strike,  and  B.,  who  Is  in  the  room 
or  within  bearing  distance,  testifies  be  heard 
it  strike,  and  O.,  located  as  B.,  testifies  he 
was  watching  the  clock  and  noticed  it  was 
running,  but  did  not  hear  it  strike,  tbe  value 
of  tbe  evidence  of  A.,  B.,  and  O.  is  for  the 
triors  of  fact,  and  not  for  the  Judges  of  the 
law.  In  this  case,  some  of  plaintiff's  evi- 
dence was  vague  and  unsatisfactory,  but 
other  witnesses  were  Introduced  who  were 
In  a  situation  to  bear  the  whistle  if  b'.own 
and  the  bell  if  rung.  Their  attentiou  was 
drawn  to  this  train,  their  ears  were  open. 


such  testimony  tmding  to  show  ^  non- 
existence of  sounds  would  be  to  indlrect'y 
Ignore  in  court  the  very  faculty  provided  by 
our  Maker  to  establish  the  existence  or  non- 
existence of  sound,  to  wit,  the  sense  of  bear- 
ing, a  sense  that  may  be  intensified  by  wiU 
power  (as,  for  example,  by  conscious  listen- 
ing) but  which  in  waking  hours  acts  auto- 
matically, registers  sounds,  and  conveys  an 
Impression  thereof  to  the  brain  and  con- 
sciousness without  any  aid  of  the  will.  Mur- 
ray V.  Transit  Co.,  176  Mo.,  loa  dt  189,  75 
S.  W.  611.  The  point  is  ruled  against  appel- 
lants. 

(c)  It  is  next  insisted  that  the  track  for 
over  a  quarter  of  a  mile  west  of  the  cross- 
ing was  within  the  limits  of  Laddonia.  a 
city  of  the  fourth  class  ;  hence,  there  was 
no  duty  to  blow  the  whistle,  and  the  court 
should  have  eliminated  whistling  from  in- 
struction No.  2.  In  the  evolution  of  the 
argument  it  is  contended  the  error  was  not 
cured  by  the  tliird  instruction,  telling  the 
Jury  there  was  no  duty  to  blow  the  whistle 
Inside  of  cltieB;  nor  was  it  required  to 
sound  both  whistle  and  bell.  At  tUs  point 
the  argument  proceeds  upon  the  notion  that 
the  Jury  should  have  been  enlightened  by 
inatmcting  them  on  the  legal  meaning  of 
the  word  "city"  so  as  to  bring  the  word 
home  to  Laddonia.  Otherwise,  counsel  say, 
the  Jury  would  not  recognize  Laddonia,  a 
modest  country  village,  masked  under  the 
swelling  and  pretentious  title  of  "city." 
Counsel  proceed  upon  a  misapprehension, 
the  crossing  was  1,248  feet  east  of  the  west 
line  of  the  town.  The  case  proceeds  on  the 
assumption  the  whistling  post  was  at  the 
proper  place,  L  e.,  80  rods  or  1,820  feet  west 
of  the  crossing,  and  therefore  outside  the 
city  limits,  so  tbat  It  would  not  have  been 
proper  to  have  entirely  eliminated  whistling 
from  the  instruction.  The  insistence  that 
the  Jury  were  confused  by  the  use  of  the 
word  "city"  and  would  not  likely  apply  it 
to  Laddonia,  unless  goaded  to  that  applica- 
tion l>y  the  prick  of  a  Judicial  order  la  a  propo- 
sition that  entertains,  but  does  not  convince, 
the  Judicial  mind.  The  men  In  the  box 
knew  as  well  as  court  or  counsel  that  the 
common  noun  "city'*  is  a  generic  or  blanket 
term,  covering  Laddonia,  as  Babylon  or 
Jerusalem,  Amsterdam  or  Kansas  City.  Tbe 
Jury  knew  that  one  city  differeth  from  an- 
other In  size,  even  as  one  star  differeth  from 
another  in  glory.  This  assignment  of  vnoc 
is  also  overruled. 

(4)  By  plaintltTs  Instruction  No.  6,  on  tbe 
measure  <A.  damages,  the  Jury  were  told, 
among  other  things,  that  they  might  "con- 
sider to  what  extent,  if  any,  plaintifTs  ca- 
pacity for  earning  a  livelihood  will  be  im- 
paired in  the  future."  The  Jury  were  fur- 
ther told  that:  "Tou  may  also  allow  such 
fair  and  reasonable  sums  as  you  may  believe 
she  was   compelled  to   spend   for   medical 


and  they  heard  no  sound  signals.    To  ignore  |  treatment  and  nursing."    Defendants  insist 
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tbeie  was  error  in  both  these  charges:  Br- 
ror.  In  the  first,  becanse  there  was  no  evi- 
dence that  Bngenla  Stotlo-  had  performed 
any  labor  of  any  kind  or  would  likely  have 
to  do  so  in  the  fature,  and  no  evidence  that 
■he  will  be  left  Incapacitated  for  physical 
or  mental  work  by  reason  of  her  Injuries, 
and  DO  evidence  apon  which  the  ]nry  conld 
compote  or  determine  plaintUTs  earning  ca- 
pacity (they  being  left  to  a  mere  guess  in 
that  partlcalar);  and  &ma,  in  the  second 
ctiarge,  in  that  there  was  no  evidence  she 
had  been  compelled  to  pay  anything  for 
medical  treatment  and  nnrslng,  and  no  evi- 
dence she  had  become  liable  to  pay  itnything 
to  doctors  or  nnrses.  Is  there  merit  In  these 
contentions?  We  think  not.    Because: 

(a)  Take  the  issue  of  expenses  for  medical 
treatment  and  nursing.  The  language  of 
the  instruction  is:  "And  in  addition  you  may 
also  allow  such  fair  and  reasonable  sums  as 
you  may  believe  she  was  compelled  to  ex- 
pend for  medical  treatment  and  nursing." 
Narrowly  construed,  the  instruction  does  not 
ny  the  jury  should  return  a  verdict  for 
medical  treatment  and  nursing  merely  con- 
tracted for,  and  not  yet  paid.  It  will  be 
observed  the  past  tense  is  used,  and  the 
sums  recoverable  may  be  said  to  be  those 
already  paid  out,  to  wit,  |125  to  the  nurse. 
But,  waiving  this  view,  and  looking  at  the 
instruction  broadly  as  a  command  to  the  jury 
to  find  In  her  favor  for  all  sums  either  paid 
w  for  which  a  liabllliy  bad  been  contracted 
for  nursing  and  medical  attention,  then  the 
position  of  appellants  Is  that  the  guardian 
and  curator  in  strict  law  was  alone  liable  per- 
Mmally,  and  therefore  an  action  would  not 
Ue  in  her  behalf  against  the  wrongdoer.  De- 
fendants' argument  proceeds  upon  the  hy- 
pothesis that  Eugenia  was  unconscious  at  the 
time  these  contracts  were  made,  therefore 
she  could  not  be  held  to  be  a  minor  contract- 
ing for  necessaries.  In  considering  this  as- 
signment, the  assumption  may  be  indulged 
that  she  had  an  estate.  Her  environment, 
her  orphanage,  and  the  fact  that  a  guardian 
and  curator  was  appointed  for  her  by  the 
probate  court  allow  that  assumption.  Hav- 
ing an  estate.  It  Is  too  plain  for  discus- 
sion that,  even  If  her  guardian  and  curator 
was  bound  in  the  first  instance  for  her  nurse^s 
and  physicians'  hire,  yet  he  would  be  entitled 
to  reimburse  himself  out  of  her  estate  for 
outlays  of  that  character.  And  that  he  and 
■be  (the  one  the  trustee  and  the  other  the 
beneficiary),  as  here,  may  sue  in  effect  to  re- 
coup the  corpus  of  her  estate,  diminished  by 
outlays  caused  by  the  wrongful  acts  of  de- 
fendants, would  seem  to  be  self-evident  We 
dismiss  the  matter  by  announcing  that  we 
are  not  willing  to  erect  a  scarecrow  in  the 
way  of  summoning  aid  to  an  unconscious  or- 
phan In  dire  extremity  by  holding  that  the 
one  who  summons  such  aid  shall  be  alone  ul- 
timately liable  for  the  expense.  The  law  de- 
llghtetta  not  in  absurdity,  let  alone  In  inhu-  j 


(b)  It  is  true  the  record  Is  barren  of  evi- 
dence that  this  young  girl  had  theretofore 
performed  labor  or  was  in  such  straits  as 
to  be  forced  by  poverty  Into  labor  In  the  fu- 
ture. The  record,  however,  does  show  she 
was  strong  and  healthy  before  her  Injuries,- 
and  hence  capable  of  labor  suitable  to  her 
age.  The  evidence  further  tended  to  show 
she  was  permanently  Injured,  and  the  propo- 
sition to  be  considered  amonnts  to  this  in  a 
nutshell :  If  there  be  no  evldoice  that  a  young 
girl,  able  to  labor,  had  performed  labor,  and 
no  evidence  of  her  earning  capacity,  may  she 
recover  damages  for  permanent  injuries 
which  diminish  her  ability  to  work  in  the 
future?  In  times  past,  when  Satan,  "squat 
like  a  toad  close  at  the  ear  of  Eve,"  spoiled 
the  felicity  of  the  race  by  his  suggestions  to 
that  new  (and  somewhat  inexperienced  )  wo- 
man, it  was  promulgated  as  a  rule  that :  "In 
the  sweat  of  thy  face  shalt  thou  eat  bread, 
tin  thou  return  unto  the  ground;  for  out  of 
it  wast  thou  takm;  for  dust  thou  art,  and 
unto  dust  Shalt  thou  return."  If  poor,  labor 
is  a  necessity.  If  bom  with  a  silver  spoon 
in  her  mouth,  daintily  reared  and  tended  upon 
the  lap  of  luxury,  Eugenia  Stotler  was  none 
the  less  subject  to  the  vicissitudes  of  fortune 
in  that  riches  make  themselves  wings,  and 
moreover,  she  lay  under  the  wise  burden  of 
the  great  law  of  nature  placing  upon  her  the 
duty  of  labor.  If  so  be  she  would  preserve  a 
sound  mind  In  a  sound  body.  We  cannot  sub- 
scribe to  the  heretical  notion  that  a  call  to 
labor  is  not  the  common  duty  of  all,  in  no 
way  impaired  or  modified  by  the  mere  ephem- 
eral Incident  of  wealth.  It  was  not  necessary, 
then,  to  prove  her  need  to  labor  in  the  future, 
it  being  axiomatic  that  the  law  does  not 
require  a  vain  or  a  useless  thing  to  be  done, 
nor  does  it  require  proof  to  establish  a  thing 
every  one  knows,  and  that  ppoves  Itself,  nor 
does  it  require  a  higher  degree  of  certainty 
of  proof  than  the  particular  case  admits ;  and 
we  consider  it  settled  that  no  witness  could 
possibly  enlighten  a  Jury  on  Engenia  Stot- 
ler's  need  or  ability  to  labor  in  the  future,  nor 
on  her  future  earning  capacity.  In  dealing 
with  infants  of  tender  years,  the  rule  is  that 
the  question  of  damages  for  loss  of  future 
earning  capacity,  in  the  absence  of  the  exist- 
ence of  express  evidence.  Is  left  to  the  sound 
judgment,  the  experience,  the  conscience  of 
the  Jury.  Wise  v.  Transit  Co.  (Ma  Sup.)  95  S. 
W.  89S  (not  yet  officially  reported) ;  Schmits 
V.  Railroad,  119  Mo.,  loc.  clt  277  et  seq.,  24  S. 
W.  472,  23  li.  R.  A.  250 ;  Bosekranx  v.  Rail- 
road, 106  Mo.  9,  18  8.  W.  890,  82  Am.  St  Reik 
588 ;  Nagel  v.  Railroad,  75  Mo.  668,  42  Am. 
Rep.  418;  Blackwell  v.  Hill,  76  Mo.  App.  54. 
In  speaking  to  the  same  point,  an  approved 
text-writer  says  (Watson  on  Damages  for  Per- 
sonal Injuries,  f  514):  "Where  an  action  is 
brought  by  an  infant  of  tender  years  whose 
earning  ability  has  been  permanently  injured 
or  destroyed,  while  yet  untried  and  before 
any  practical  test  of  natural  capacity  was 
possible,  to  require  evidence  of  specific  pe- 
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conlaij  lou,  In  any  amount,  would  be  to 
deny  a  recoyery  on  tbia  ground  altogether. 
Tbe  result  Is  that  a  distinction  baa  been  ex- 
pressly recognised  between  such  cases  and 
cases  where  the  plaintiffs  have  bem  adults. 
•  •  •  As  between  the  wrongdoer  and  the 
Innocent  Tictim  of  the  tort,  the  former,  and 
not  the  latter,  should  suffer  the  consequences 
of  any  uncertainty  in  the  extent  of  the  loas. 
Doubts  of  this  nature  should  be  resolved  in 
faror  of  the  plaintiff,  rather  than  of  the  de- 
fendant It  Is  better  to  run  tbe  risk  of  giv- 
ing the  plalntlfl  a  little  more  than  is  his 
due,  than  tbat  of  exonerating  the  defendant 
at  tbe  former's  expense."  The  facta  of  this 
case  bring  it  within  tbe  reasoning  of  the  fore- 
going cases  and  general  principles.  There- 
fore the  assignment  of  error  under  considera- 
tion is  disallowed. 

(5)  Defendants'  counsel  claim  other  errws 
In  the  giving  of  plalntlfTs  Instmctlona,  and 
In  the  modlflcatlon  of  their  own,  which  claims 
have  not  been  overlooked  by  us,  but  which 
<m  examination  we  find  wltiiout  substantial 
merit  The  only  remaining  contention  on  this 
behalf  calling  for  attention  Is  this:  It  Is 
contended  that,  as  a  matter  of  law,  under 
the  record  facts,  plaintiff  was  herself  guilty 
of  negligence;  hence  the  court  erred  in  not 
sustaining  a  demurrer  on  behalf  of  the  rail- 
way company  and  in  not  giving  a  peremptory 
instruction  on  behalf  of  Wiseman  and  Haines. 
In  considering  this  assignment,  it  may  be 
said  tbat  defendants  concede  the  doctrine  of 
Imputed  negligence  is  not  favored  by  tbe 
courts  of  Missouri.  Becke  v.  Railroad,  102 
Mo.  644,  18  S.  W.  1063,  9  L.  B.  A.  157,  and  a 
line  of  cases  following  that  It  Is  further 
conceded  that  an  adult,  so  situated  as  to  be 
vnable  to  perceive  his  peril,  as,  for  example, 
A.,  riding  In  a  dose  carriage  on  a  dark  night, 
and  negligently  driven  into  danger  by  a 
backman,  B.  (the  relation  of  master  and 
servant  not  existing  between  A.  and  B.),  is 
not  guilty  of  negligence  in  falling  to  look 
and  listen  or  take  active  steps  to  prevent  his 
Injwy.  Sluder  v.  Transit  Co.,  189  Mo.,  loc. 
dt  188  et  seq.,  88  S.  W.  84&  The  position  of 
def  mdants  la  that,  regardless  of  the  question 
of  Imputed  negllgeDoe,  one  who  Is  riding  with 
a  driver  in  an  open  carriage  in  daylight,  and 
BO  situated  as  to  see  and  hear,  is  not  absolved 
by  the  negligence  of  the  driver  from  exercis- 
ing due  care  for  his  own  protection.  And 
It  la  argued  tbat  the  application  of  this  prin- 
dple  relieves  them  from  liability  In  this  case, 
notwithatandlng  their  own  negligence  in  the 
premises.  In  a  very  late  case  (Fecbley  v. 
Traction  Co.  (St  Louis  Court  of  Ai^>eal8 ;  not 
yet  officially  reported]  96  S.  W.  421),  Goode, 
J.,  guardedly  formulates  the  doctrine,  thus: 
"Few,  if  any,  courts  have  held  that  an  oc- 
ctq>ant  of  a  vehicle  may  intrust  his  safety 
absolutely  to  the  driver  of  a  vehicle,  regard- 
less of  the  Imminence  of  danger  or  tbe  visible 
lack  of  ordinary  caution  on  the  part  of  the 
driver  to  avoid  luuni.    The  law  In  this  state. 


and  In  most  Jurladlctltms,  I>  that,  tf  a  pas- 
senger who  is  aware  of  the  danger  and  that 
tbe  driver  is  remiss  in  guarding  against  it, 
and  takes  no  care  himself  to  avoid  Injury,  be 
cannot  recover  for  one  he  receives.  This  is 
tbe  law,  not  because  the  driver's  negligence 
is  Imputable  to  tbe  passenger,  but  because 
the  tatter's  own  negligence  proximately  con- 
tributed to  his  damage^"  See,  also,  Holden  t. 
Railroad.  177  Mo.  466,  76  S.  W.  978.  The 
cases  mainly  relied  upon  by  defendants'  coun- 
sel were  under  consideration  by  Goode,  J.,  In 
the  Fechley  Case,  and  the  same  authorities 
were  substantially  under  review  In  this  court 
In  the  Sluder  Case.  Hence  an  extended  dla- 
coasion  of  them  is  not  necessary.  In  tbe 
Sluder  Case,  Gantt,  J.,  said  for  ttala  oonrt  In 
banc:  "We  have  examined  with  care  the 
long  list  of  cases  cited  by  defendant  to  sustain 
its  proposition  that  tbe  demurrer  to  the  evi- 
dence should  have  been  sustained  on  the 
ground  that,  while  the  driver's  negligence 
is  not  Imputable  to  plaintiff,  yet  the  plaintiff 
was  guilty  of  negligence  In  permitting  tbe 
driver  to  go  upon  the  track  in  the  face  of 
obvious  danger.  Without  reviewing  each  of 
these  cases,  it  must  suffice  to  say  that  each  of 
them  contains  some  element  of  express  sanc- 
tion by  the  injured  party  of  the  driver's  nec^ 
llgent  conduct  or  some  circumstance  show- 
ing tbe  plaintiff  was  in  a  position  to  see  or 
know  the  danger  to  himself,  and  made  no 
^ort  to  protect  himself." 

In  applying  the  principles  of  law  and  con- 
clusions thus  enunciated  to  tbe  facts  In  Judg- 
ment, we  may  be  permitted  to  proceed  (wheth- 
er rightfully  or  wrongfully),  arguendo,  and 
by  way  of  assumption,  on  two  hypotheses, 
both  of  them  very  favorable  to  defendants, 
viz. :  First  that  the  mother  of  Eugenia  Stot- 
ler  could  not  without  blame  on  her  own  part 
drive  on  the  track,  under  the  rule  laid  down 
in  Hutchinson  v.  Railroad,  161  Mo.  254,  61 
S.  W.  635,  852,  84  Am.  St  Rep.  710,  and  cases 
cited.  In  reliance  upon  the  presumption  tbat 
the  railway  company  was  obeying  the  ordi- 
nance; and,  second,  tbat  she  was  guilty  of 
negligence  as  a  matter  of  law  In  driving  upon 
the  track  in  daylight  Immediately  before  a 
rapidly  advancing  engine,  under  the  rule  an- 
nounced In  Greea  v.  Railroad,  192  Mo.  181, 
90  a  W.  806,  Schmidt  v.  Railroad,  191  Mo. 
215,  90  S.  W.  136,  S  L.  R.  A.  (N.  &)  196,  and 
Mackowlk  v.  Railroad  (not  yet  officially  re- 
ported) 94  S.  W.  256.  Let  us  not  be  misun- 
derstood. We  do  not  decide  tbe  mother's 
case.  That  is  not  here.  We  only  assume,  for 
the  purposes  of  this  case,  she  was  negligent 
We  shall  proceed,  moreover,  on  tbe  hypoth- 
eeis,  arguendo,  the  most  favorable  possible  to 
defendants— that.  If  Eugenia  Stotler,  at  her 
age,  nearly  16,  had  been  riding  by  herself  and 
voluntarily  drove  upon  tbe  track  in  question 
and  had  negligently  failed  to  discover  an  ad- 
vancing engine  until  too  late  to  escape,  though 
for  the  last  66  feet  of  her  Journey  the  track 
was  visible  to  the  southwest  for  a  mile  or 
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more,  she  would  have  been  guilty  of  negli- 
gence,   the  proximate  cause  of  ber  Injury. 
WaJker  t.  Railroad,  193  Mo.,  lo&  dt  480  et 
Beg.,  92  a  W.  83,  and  cases  cited;  Splllane 
T.  Railroad.  136  Mo.,  loc.  clt  424  et  seq.,  37 
S.  W.  198,  58  Am.  St  Rep.  680.    But  all  tbese 
ccKiceealoiia  and  assumptions,  made  for  the 
purposes  of  the  case  only,  do  not  cast  this 
girl   in  this  case.    And  this  is  so,  because, 
in  the  first  place,  contributory  negligence  is 
an  afflrmative  defense,  and  the  burden  was  on 
defendant  to  establish  It     In  the  second  place, 
Eugenia  being  unable  to  speak  on  her  own 
behalf,  being  left  by  her  injuries  as  though 
deed,  and  having  no  knowledge  of  the  afTair, 
she  Is  entitled  to  certain  presumptions  in 
her  fbvor,  and  those  presumptions  are  that, 
in  the  absence  of  evidence  to  the  contrary 
(because  of  the  natural  instinct  of  love  of 
life),  she  did  exercise  due  care.    Weller  v. 
Railroad,  164  Mo.,  loc.  cit  188  et  seq.,  64  S. 
W.  141,  86  Am.  St  Rep.  602;  Meadows  v. 
Insurance  Co.,  129  Mo.,  loc.  cit  93  et  seq.,  81 
8.  W.  578,  60  Am.  St  Rep.  427;  Davis  v.  Rail- 
road, 46  Mo.  App.,  lot  clt  189;  Rlska  v.  Rail- 
road, 180  Mo.,  loc  clt  187,  79  S.  W.  446; 
Mackowlk  T.  Railroad  (Mo.  Sup.)  94  S.  W. 
256;  T.  &  P.  Ry.  Co.  v.  Gentry,  188  n.  8., 
loc.  cit  366,  16  Sup.  Ot  1104,  41  L.  Ed.  186. 
Bays  Agnew,  J.,  on  this  point :    "The  natural 
instinct,  which  leads  men  In  their  sober  sens- 
es to  avoid  injury  and  preserve  life,  is  an 
element  of  evidence.    In  all  questions  touch- 
ing the  conduct  of  men,  motives,  feelings,  and 
natural  Instincts  are  allowed  to  have  their 
weight  and  to  constitute  evidence  for  the  con- 
Bideratton  of  courts  and  Juries."    Allen  v. 
Wlllard,  57  Pa.,  loc  cit  380.    It  will  be  pre- 
sumed, furthermore,  that  a  traveler,  bound 
to  look  and  listen  at  a  railway  crossing,  saw 
what  be  would  have  seen  bad  he  looked,  and 
heard  what  he  would  have   beard  had  be 
listened. 

Now,  if  this  case  be  viewed  from  the  stand- 
point of  plaintiff's  evidence,  she  is  presumed 
to  have  looked  and  list«ied  and  to  have  seen 
and  heard  the  train.  If  it  ^e  viewed  from 
the  standpoint  of  defendants'  evidence,  she 
actually  did  see  the  train  when  it  was  40 
rods  away,  and  she  was  still  In  a  place  of 
safety  south  of  the  track.  The  case,  then, 
has  progressed  to  the  point  where  fault  can 
be  found  with  plaintiff,  if  at  all,  not  in  ber 
not  looking  and  listening,  In  ber  not  seeing 
and  hearing  the  advancing  train,  but  in  the 
act  of  driving  on  the  track  immediately  be- 
fore that  train.  The  act  in  question  was  not 
hers,  but  if  she  actively  participated  in  that 
act,  or  Is  responsible  therefor,  she  ought  not 
to  recover.  If  she  did  not  actively  partld- 
pate  therein,  and  Is  not  responsible  therefor, 
then  there  is  no  independent  cause  Interven- 
ing between  defendants'  negligence  and  the 
Injury,  and  that  Injury  should  be  referred  to 
d«[endant8'  negligence  alone.  In  considering 
tike  matter  from  this  point  of  view,  we  lay 
oatroUbig  stress  on  the  following  facta: 


Eugenia  was  riding  with  ber  mother.  At 
her  tender  years,  in  absence  of  evidence  to 
the  contrary,  it  could  not  be  held  that  she 
was  freed  from  tb*  dominating  influence  of 
her  parent  from  the  natural  trait  of  relying 
on  the  Judgment  and  protection  of  that  moth- 
er, for  no  surer  does  the  moon  borrow  its 
light  from  the  sun  than  does  a  daughter  of 
that  age  instinctively  gather  beiself  like  a 
nestling  under  the  mother's  wing.  Not  only 
so,  but  the  mother  held  the  reins,  she  held 
the  whip,  she  was  driving.  The  proof  is 
conclusive  that  the  mother  drove  the  horse 
across  the  track.  If  the  daughter's  hands 
seemed  to  be  extended,  shall  we  presume 
from  that  fact,  as  some  of  the  witnesses  did, 
that  she  was  urging  the  horse  across?  That 
act  locAs  two  ways.  Why  not  assume  that. 
In  a  moment  of  intense  anxiety,  on  sudden 
peril,  the  daughter  reached  for  the  lines  to 
check  the  horse?  Nor  can  we  assume  in  the 
emergency  presenting  itself  that  checking  the 
horse  on  the  track  would  have  been  due 
care,  bad  the  daughter  been  able  so  to  do; 
nor  can  we  assume,  even  if  she  was  required 
(which  she  was  not)  to  act  with  presence 
of  mind  and  coolness  of  Judgment,  that 
jumping  from  the  buggy  would  have  been 
exercising  due  care.  Nay,  more,  if  Eugenia 
bad  been  either  chilled  or  frozen  into  speech- 
lessness by  the  danger  she  was  In,  and  if 
(the  fates  with  their  shears  then  and  there 
crossing  ber  path)  she  had  remained  dumb 
like  a  lamb  before  ber  shearers,  or  had  done 
nothing  except  make  spasmodic  efforts  with- 
out reason  or  sense,  we  would  not  be  willing 
to  say,  as  a  matter  of  law,  she  was  guilty  of 
negligence.  The  truth  is  she  was  but  a 
broken  branch  cast  on  the  stream  of  the 
mother's  judgment  and  volition,  prone  to  be 
borne  away  on  its  current,  and,  under  such 
clicumstences,  defendants  may  not  acquit 
themselves  by  pointing  to  the  mother's  fault 
They  are  to  be  acquitted,  if  at  all,  alone  oa 
the  theory  that  they  exercised  due  care  them- 
selves. 

Each  case  must  stand  or  fall  upon  its  own 
particular  facts.  In  many  of  the  cases  in 
which  the  question  here  involved  was  under 
discussion  and  exposition,  the  traveler,  an 
adult  actively  participated  in  the  negligence 
of  the  driver.  Such,  for  example,  was  the 
Fechley  Case  (Mo.  App.)  96  8.  W.  421.  But 
we  have  been  pointed  to  no  soundly-reasoned 
case  going  to  the  extent  of  holding  that  a  girl 
of  the  age  of  Eugenia  Stotler,  driven  by  her 
mother  upon  a  track,  the  record  being  silent 
upon  her  active  participation  in  her  mother's 
negligence,  has  been  denied  recovery  under 
facts  and  circumstences  such  as  before  us, 
and  we  take  such  doctrine  to  be  bad  law. 
Without  burdening  this  opinion  with  quo- 
tations from  cases,  we  think  the  reasoning 
of  the  following,  with  many  others,  sustains 
the  vievrs  here  expressed,  some  to  a  greater, 
and  some  to  a  less,  extent  Street  Railway 
Co.  V.  Eadle,  43  Ohio  St  91,  1  N.  E.  519,  54 
Am.  Rep.  802;  O'Toole  T.  Railroad,  158  Pa. 
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99,  27  Atl.  737,  22  L.  R.  A.  606,  38  Am.  St 
Rep.  trfO;  Pyle  &  Wright  v.  Clark  et  al. 
(C.  0.)  75  Fed.  644;  Indianapolis  St.  Ry. 
Do.  T.  Johnson,  163  Ind.  518,  72  N.  B.  571; 
Howe  v.  Railroad,  62  Minn.  71,  64  N.  W.  102, 
30  li.  R.  A.  684,  64  Am.  St  Rep.  616;  United 
Railway  Co.  t.  Bledler,  98  Md.  664,  66  Atl. 
813 ;  State  of  Maine  v.  Railroad.  80  Me.  430, 
16  Atl.  36;*CablIl  t.  Rallitoad,  92  Ky.  346,  18 
S.  W.  2;  Hoag  v.  Railroad,  111  N.  X.  199,  18 
N.  E.  648;  New  York,  Lake  Erie  &  Western 
Railroad  Company  v.  Stelnbrenner,  47  N.  J. 
Law,  161,  54  Am.  R^.  126;  Central  Texas 
Ry.  Co.  T.  Gibson  (Tex.  Clr.  A^p.)  83  S.  W. 
862. 

5.  Defendants  Insist  the  lerdlct  Is  exces- 
sive. It  will  not  be  necessary  to  spread 
(and  thus  preserve)  permanently  on  our 
records  the  details  of  the  serious  injuries 
suffered  by  Eugenia  Stotler  in  broken  bones, 
woTiDds,  scars,  and  in  inward  hurts.  Suffice 
It  to  say,  that  her  injuries  were  serious  and 
permanent,  and  we  And  no  cause  to  disturb 
the  verdict  on  that  account. 

6.  As  said  heretofore,  there  was  no  evi- 
dence of  any  probative  force  tending  to  show 
that  the  conductor,  Wiseman,  was  guilty  of 
negligence.  In  this  condition  of  things,  the 
learned  counsel  having  charge  of  defendants' 
case,  nisi,  did  not  ask  an  instruction  direct- 
ing a  verdict  in  favor  of  Wiseman,  nor  did 
be  demur  to  the  evidence  on  his  behalf.  He 
contented  himself  with  offering  an  instrac- 
tlon  directing  the  Jury  to  find  for  both  Wise- 
man and  Haines,  which,  In-  that  form,  was 
properly  refused.  The  case  seems  to  have 
been  tried  on  the  theory  that  If  the  engineer 
was  guilty  of  negligence,  the  conductor  was 
also  negligent;  that  they  were  In  the  same 
boat  and  must  meet  a  common  fate.  In  this 
condition  of  things,  we  are  met  with  the  con- 
tention on  appeal  that  the  Judgment  must 
necessarily  be  reversed  because  there  was  no 
evidence  to  sustain  a  verdict  against  Wise- 
man. It  Is  doubtful  whether  we  should  con- 
sider this  contention  sound  in  the  face  of  the 


axiom  of  appellate  procedure  that  a  cause 
snould  be  tried  on  appeal  upon  the  same 
theory  it  was  tried  below.  Bensieck  v.  Cook, 
110  Mo.,  loc.  dt  182,  183,  19  S.  W.  642,  S3 
Am.  St  Rept.  422.  Bat  waiving  the  point 
we  consider  it  established  on  reason  and 
authority  ttiat  we  may  reverse  as  to  one 
tort-feasor  and  affirm  the  Judgment  as  to 
others.  Rev.  St  1899,  i  866.  The  earlier 
doctrine  was  to  look  on  a  Judgment  as  an 
entirety,  and  to  be  reversed  as  to  all.  If  re- 
versed as  to  one.  But  the  later  and  better 
rule  is  to  go  deeper  than  the  mere  shril  of 
the  Judgment  and  look  Into  the  nature  of  the 
case  itself,  and,  where  the  interests  of  par- 
ties to  an  appeal  may  be  rightfully  severed, 
where  the  errors  do  not  affect  the  partlea 
Jointly,  and  when  the  rights  of  one  party 
are  not  dependent  upon  those  of  another, 
then  it  Is  not  necessary  to  teyene  the  entire 
jadgment  Elliott  on  Appellate  Procedure,  U 
574,  676.  The  case  at  bar  comes  within  the 
foregoing  rule,  and  the  doctrine  of  this  court 
Is  well  established  that  in  such  case  the  Judg- 
ment may  be  reversed  as  to  one  party  and 
affirmed  as  to  other  parties.  Finkelnbuig  ft 
Williams,  Missouri  Appellate  Practice  (2d 
Ed.)  pp.  121,  122 ;  Belkln  v.  Hill,  63  Mo.,  loc. 
dt  496,  497;  Cmchon  v.  Brown,  67  Ma,  loa 
dt  88 ;  Crowe  t.  Peters,  63  Mo.  429 ;  Mans- 
field T.  Allen,  86  Mo.  502 ;  La  Riviere  v.  La 
Riviere,  97  Mo.  84, 10  S.  W.  840 ;  Orr  v.  Rode, 
101  Mo.  387,  13  S.  W.  1066;  Sparks  v.  Trana- 
fer  Oa,  104  Mo.  648, 16  S.  W.  417,  12  L.  R.  A. 
714,  24  Am.  St  Rep.  351;  Klelber  v.  lUil- 
road,  107  Mo.  240,  17  S.  W.  946^  14  L.  R.  A. 
6x6 ;  State  ex  rel.  v.  Tate,  109  Mo.  265,  18  8. 
W.  1088,  32  Am.  St  Rep.  664 ;  Neenan  v.  St 
Joseph,  128  Mo.  89,  28  S.  Wi  963;  Evans  v. 
Kunze,  128  Mo.  670,  31  S.  W.  123. 

We  are  of  the  opinion  there  Is  no  reversible 
error  in  the  case  as  to  defendants  Haines  and 
the  railway  company,  and  that  the  Judgment 
should  therefore  be  affirmed  as  to  them,  but 
reversed  as  to  the  defendant  Wiseman. 

It  Is,  accordingly,  so  ordered.    All  concur. 


Digitized  by 


Google 


Uo^ 


LESLIE  T.  Q.  W.  CHASE  A  SON  MERCANTILE  CO. 


523 


LESLIE  T.  G.  W.  CHASE  &  SON  MERCAN- 
TILE CO. 

(Supreme  Court  of  Missouri,   DivialoB  Na  1. 
Not.  21,  1906.) 

L  ySRTTB— Oranob— Pbocexdihos-'Hkakino 

▲HO  DrrEBHiRATion. 

Where,  after  motion  by  the  defendant  for 
a  change  of  venue,  the  plaintiff  filed  an  aflSdavit 
of  disqualification  of  the  judge  of  the  other 
^Tirion  of  the  circnlt  court,  the  court  could 
not  find  such  judge  disqualified  on  the  plaintifTs 
affidavit  without  hearing  other  proof. 
2.  Sahb— MonoH— AoBEEMENT  or  Fabtixs— 

SIffect. 

Where,  after  defendant's  motion  for  a 
change  of  renue,  the  parties  agreed  of  record 
to  try  the  cause  in  the  court  Where  the  action 
waa  b^on,  before  the  judge  of  another  circuit, 
and  die  agreement  failed  because  the  judge  re- 
fused to  try  the  cause,  it  stood  for  trial  before 
the  regular  judge  as  if  no  motion  for  a  change 
had  been  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  48,  Venue,  |  134.] 

t,  ApfeaIi— RxcoBD— QmcsTiORB  roB  Rbtixw 
— CHAHas  or  Vbnue. 

Where  the  record  proper  showed  that  the 
eonrt  bad  no  authority  to  make  an  order  for 
a  change  of  venue,  such  an  order  was  ground 
for  reversal,  though  not  presented  by  bill  of 
exceptions. 

rl  Note.— For  cases  in  point,  see  Cent.  Dig. 
8,  Appeal  and  Error,  |  2429.] 

4.  VERtTB  —  Chahgk  —  Divisions  or  Cibouit 

COUBT. 

Under  Acta  1889,  p.  73,  constituting  Buch- 
anan county  a  judicial  drcoit,  and  giving  it 
two  circuit  judges,  and  mailing  of  it  two  divi- 
■iona,  a  cause  would  be  sent  m>m  one  division 
to  another  on  an  application  for  a  change  of 
Toine  <«  aoconnt  M  disqnalification  of  the 
Judge,  though  the  act  does  not  expressly  require 
It,  unless  the  court  is  satisfied  oy  proof  that 
the  other  judge  is  also  disqualified. 

Appeal  from  Clrtmlt  Court,  Platte  County; 
Alonzo  D.  Bumes,  Judge. 

Action  by  Mattie  Etta  Leslie  against  the  O. 
W.  Chase  &  Son  MercnntUc  Company.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

Tboe.  F.  Ryan  and  Rusk  &  Stringfellow, 
for  appellant.  James  W.  Boyd,  for  respond- 
ent 

VALLIANT,  J.  This  is  a  suit  for  damages 
for  personal  injuries  which  plaintiff  alleges 
she  suffered  through  the  negligence  of  defend- 
ant. The  cause  was  begun  in  the  circuit 
court  of  Buchanan  county  and  was  assigned 
to  division  No.  2  of  that  court  At  the  May 
torn,  1903,  an  order  was  made  and  entered 
of  record  in  that  court  transferring  the  cause 
to  the  circuit  court  of  Platte  county,  where 
it  was  tried,  and  a  judgment  was  rendered  in 
favor  of  the  plaintiff  for  ^,000,  from  which 
judgment  the  defendant  has  appealed. 

The  first  question  In  the  record  is  as  to  the 
validity  of  the  order  of  the  Buchanan  circuit 
court  directing  the  change  of  venue  to  Platte 
county.  On  that  subject  the  record  shows  as 
follows: 

May  22,  1903,  defendant  filed  a  motion  in 
division  No.  2  of  the  Buchanan  circuit  court 
for  a  change  of  venue,  on  the  grounds  that 


the  judge  of  that  division  was  prejudiced 
against  the  defendant  and  that  the  opposite 
party  bad  an  undue  infiuence  over  his  mind. 
The  motion  was  in  due  form  and  supported 
by  the  aflSdavit  required  by  statute.  On  the 
next  day  the  plaintiff  filed  a  paper  referring 
to  defendant's  application  for  a  change  of 
venue,  and  averring  In  that  connection  tliat 
the  defendant  had  an  undue  Infiuence  over 
the  mind  of  the  Judge  in  division  No.  1  of 
that  court  and  that  for  that  reason  she  could 
not  have  a  fair  trial  in  division  No.  1.  The 
paper  was  signed  by  the  plaintiff's,  attorney 
and  verified  by  her  own  afifldavit  May  23U 
an  order  of  court  was  made  and  entered  of 
record  in  words  following,  to  wit:  "Comes 
now  the  plaintiff  by  her  attorney,  and  files 
motion  to  not  transfer  this  cause  to  division 
No.  1.  Come  now  the  parties  plaintiff  and 
defendant  by  their  respective  attorneys,  and 
the  motion  for  change  of  voiue,  heretofore 
filed  herein.  Is  now  taken  up,  considered  by 
the  court  and  the  same  is  by  the  court  sus- 
tained. And  now  here  the  application  of 
plaintiff  asking  that  this  cause  be  not  trans- 
ferred to  the  judge  of  division  No.  1  of  this 
court  is  at  this  time  considered  by  the  court 
and  the  same  is  by  tlie  court  granted.  And 
now  here  defendant  deposits  with  the  clerk  of 
this  court  the  sum  of  ten  dollars  ($10.00)  to 
cover  costs  of  said  change  of  venue,  and  by 
agreement  of  attorneys  Hon.  A  D.  Bnrnes, 
judge  of  the  Fifth  judicial  circuit  is  called  to 
try  this  cause."  June  19tta  of  the  same  term 
Judge  Bumes  appeared,  and,  presiding  in  the 
court  made  the  following  order  in  the  cause 
which  was  altered  on  the  record  of  the  court : 
"Now  here  this  cause  Is  by  the  court  contin- 
ued." That  is  the  last  appearance,  so  far  as 
the  record  shows,  of  Judge  Bumes  in  the 
case;.  Afterwards,  July  3d,  during  the  same 
term,  the  regular  judge  of  that  court  division 
No.  2,  without  motion  by  either  party,  made 
an  order  which  was  entered  of  record  setting 
aside  the  order  of  continuance  that  Judge 
Bumes  had  made  and  ordered  that  the  venue 
for  the  cause  be  changed  to  Platte  county  and 
transferred  it  to  the  Platte  circuit  court 
The  record  says  that  on  July  6th,  during  the 
same  term,  the  defendant  presented  Its  bill  of 
exceptions  to  that  action  of  the  court  which 
the  court  refused  to  sign,  stating  as  the  rea- 
son therefor  that  it  was  untrue.  When  the 
cause  came  before  the  Platte  circuit  court,  the 
defendant  appeared  and  moved  the  court  to 
remand  it  to  the  Buchanan  circuit,  and  in 
support  of  the  motion  filed  an  affidavit  of 
one  of  its  attorneys,  in  which,  among  other 
things,  it  was  stated  that  Judge  Bumes  had 
accepted  the  call  to  try  the  case  and  had  as- 
sumed Jurisdiction,  had  in  fact  tried  the  Dak- 
an  Case,  which  was  a  companion  case  to  this, 
depending  on  the  same  state  of  facts,  bad 
hoard  the  arguments  of  counsel  on  certain 
motions  common  to  both  cases,  and  after 
trying  the  Dakan  Case  made  the  order  of 
his  own  motion  to  continue  this  case  to  the 
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next  tenn,  and  took  his  departure,  and  that 
at  the  time  the  order  changing  the  venne  to 
Platte  county  was  made  Judge  Bumes  was 
absent  from  the  state,  temporarily  In  Mon- 
tana. The  motion  was  OTermled  and  ex- 
ception taken,  which  was  duly  preserved  in 
the  bill  of  exceptions.  The  trial  then  pro- 
gressed In  the  Platte  circuit  court,  and,  as 
already  stated,  resulted  in  a  Jndpnent  for 
plaintiff  for  $6,00a 

The  order  made  by  the  regular  Judge  of 
division  No.  2,  transferring  the  cause  to  the 
Platte  circuit  court,  is  In  these  words.  "Now, 
at  this  time,  this  cause  coming  before  the 
court  for  further  consideration  and  disposi- 
tion under  the  defendants'  application  for  a 
change  of  venue,  which  was  made  and  filed 
herein  on  May  22d,  and  during  this  term  of 
this  court,  which  said  application  for  change 
of  venue  was  partially  considered  by  this 
court  on  May  22d,  and  then  sustained,  but  at 
that  time  no  change  of  venue  was  granted 
by  the  court  because  the  attorneys  of  both 
plaintiff  and  defendant  then  and  there  in  open 
court  agreed,  which  agreement  was  entered 
Of  record,  that  the  Hon.  A.  D.  Bumes,  Judge 
of  the  Fifth  Judicial  circuit  of  this  state, 
might  try  said  cause;  and  now  the  parties 
to  the  snlt  being  present  by  their  respec- 
tive attorneys,  and  it  appearing  and  being 
made  known  to  this  court  that  the  Hon.  A.  D. 
Bumes,  Judge  of  the  circuit  court  of  the 
Fifth  Judicial  circuit  of  Missouri,  has  at 
all  times  since  said  agreement  between  the 
said  attorneys  was  made  and  entered  of 
record,  on  May  22d,  refused  and  declined  to 
preside  or  act  or  sit  as  Judg^e  in  said  cause, 
or  to  proceed  with  it  in  any  manner,  or  to 
try  it;  and  the  Honorable  A.  D.  Homes,  Judge 
of  the  said  circuit  court,  doth  here  now  still 
refuse  and  decline  to  act,  preside,  or  sit  as 
Judge  In  said  cause,  or  to  proceed  with  it 
in  any  manner  or  to  try  it:  Now,  therefore, 
it  is  ordered  that  the  order  made  In  this 
court,  on  June  19th,  during  this  term  of 
court,  purporting  to  be  an  order  continuing 
this  case  ontil  the  next  term  of  this  court. 
Is  hereby  set  aside,  disregarded,  and  for 
naught  held.  And  it  farther  appearing  to 
this  court  that  the  Judge  of  division  No.  1 
of  this  court  has,  during  all  said  time,  been 
disqoalifled  and  still  is  disqualified  to  sit, 
preside,  or  try  said  cause  as  Judge  thereof, 
and  that  he  cannot  sit,  preside,  or  act  as 
Judge  therein;  and  It  further  also  appear- 
ing to  this  court  at  this  time  that  the  parties 
to  this  suit  have  declined,  failed,  and  refused 
to  agree,  and  have  not  agreed  upon  a  special 
Judge  to  sit,  preside  In,  and  act  as  Judge  in 
said  cause;  and  it  farther  appearing  to  this 
court  that  both  parties  to  this  suit  have 
failed  and  refused  to  request,  have  not  re- 
quested, and  do  not  request  the  election  of  a 
special  Judge  to  try  the  cause;  and  it  fur- 
ther appearing  to  this  court  that  the  plain- 
tiff herein  declines  and  refuses  to  request  the 
election  of  a  special  Judge  herein,  but  defend- 
ants do  request  the  election  of  a  special 


Judge  to  try  the  ease:  It  Is  now  heiti>y  or- 
dered that,  in  compliance  with  the  defend- 
ants' application  for  a  change  of  venae  here- 
tofore sustained  herein,  a  change  of  venae  be^ 
and  the  same  is  hereby,  awarded  to  the  ootm- 
ty  of  Platte^  wUcb  adjoins  tills  county.  TUB 
cause  is  hereby  transferred  to  the  circuit 
court  within  and  for  said  county  of  Platte." 
From  this  It  will  be  seen  that,  although, 
according  to  the  recital,  the  parties  were 
present  in  court  by  tbelr  attoraeya,  yet 
neither  party  was  moving  the  court  to  take 
any  action  in  the  case,  and  the  conrt  based 
its  order  solely  on  the  motion  for  the  cliange 
of  venue  which  the  defendant  had  filed  on 
May  22d,  and  oonoeming  which  the  order 
recites  that  court  on  May  22d  partially  con- 
sidered "and  then  sustained,"  but  did  not 
then  order  a  change  of  venne  because  th» 
parties  agreed  to  call  In  Judge  Bumes  to  try 
the  case.  So  far  as  the  parties  to  the  aait 
were  concerned,  the  only  reason  that  either 
of  them  asserted  for  not  wishing  to  try  the 
case  In  one  or  the  other  division  of  the  Bu- 
chanan circuit  court  was  the  alleged  ptejo- 
dice  of  the  Judges,  respectively;  one  party 
apprehending  that  he  could  not  have  a  fair 
trial  before  one  of  the  two  Judges,  the  other 
before  the  other  Judge.  Neither  suggested 
any  fear  of  a  fair  trial  before  a  Jury  of  their 
county.  After  both  sides  had  by  their  re- 
spective motions  thus  expressed  on  the  rec- 
ord their  desires  in  regard  to  the  venue,  they 
agreed  to  a  solution  of  the  difficulty  whictk 
satisfied  both  their  demands,  and  that  agree- 
ment was  the  end  of  that  controversy.  It 
was  the  disposal  of  both  motions.  It  was.  In 
effect,  an  agreement  to  try  the  cause  before 
Judge  Bumes  in  Buchanan  county.  In  lieu  of 
a  change  of  venue,  as  originally  asked.  Of 
course^  they  could  not  compel  Judge  Bumes 
to  come  to  Buchanan  county  and  try  their 
lawsuit,  and.  If  he  had  declined  the  invita- 
tion, the  cause  would  have  stood  on  the 
docket  of  division  No.  2  of  the  Bncfaanan 
circuit  conrt  for  farther  disposal  nnder  the 
regular  Jndge  of  that  conrt  In  such  event. 
If  either  party,  having  at  that  time  the 
right  to  ask  a  change  of  venne,  had  moved  in 
that  direction,  the  regular  Judge  of  that 
court  would  have  had  authority  to  pass  on 
the  motion.  The  plaintiff  had  never  moved 
for  a  change  of  venue;  she  had  only  said  in 
reference  to  defendant's  motion  that,  if  a 
change  of  venue  should  be  awarded,  it  ought 
not  to  be  to  division  No.  1  of  the  Buchanan 
circuit  court.  The  defendant  alone  had  mov- 
ed for  a  change  of  venne,  and,  if  the  right  to 
ask  the  change  had  not  been  lost  or  abandon- 
ed by  the  agreement  to  call  In  Judge  Bumes, 
the  defendant  alone  had  the  right  to  revive 
the  motion,  alone  had  the  right  to  aak  for  a 
change  of  venue.  But,  so  far  as  we  can 
gather  from  this  record,  the  defendant  not 
only  did  not  ask  it,  but  opposed  it,  and,  when 
the  order  was  made,  made  a  vain  effort  to 
get  in  the  record  its  exception.    Hi*  order 
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transferriiig  the  cause  to  the  Platte  cir- 
cuit court  starts  ont  with  saying  that  the 
motion  tor  a  change  of  venne  was  partially 
considered  on  May  22d,  and  was  then  sns- 
talned,  but  that  the  change  of  venne  was  not 
at  that  time  (ranted  becanse  the  parties 
agreed  in  open  conrt  that  Judge  Bumes 
flbonld  try  the  case.  The  recital  Is  a  little 
obscure  In  Its  meaning,  If  not  contradictory 
in  Its  forms  of  expression — "partially  con- 
sidered," "and  then  sustained"— yet  the 
diange  of  venue,  the  only  thing  asked  for, 
was  not  granted  because  the  parties  agreed  to 
another  disposition  of  the  motion.  Then  the 
order  goes  on  to  recite  that  Judge  Bumes 
"has,  at  all  times  since  said  agreement  be- 
tweei  said  attorneys  was  made  and  entered 
«f  record,  on  May  22d,  refused  and  declined 
to  preside  or  act  or  sit  as  judge  In  said 
cause,  or  to  proceed  with  It  In  any  manner 
w  to  try  it"  That  recital  is  contradicted  by 
the  court  record  In  the  case,  which  shows 
that  Judge  Bumes  did  appear  and  preside  In 
that  court  on  June  19tli,  and  of  his  own 
motion  made  an  order  to  continue  tlds  cause 
to  the  next  term.  If,  therefore,  the  judge 
made  the  order  transferring  the  cause  to 
Platte  county  on  the  ground  stated  in  the 
recital,  be  did  so  under  a  mistake  of  fact, 
as  the  court  record  shows. 

After  the  above  recitals  the  order  trans- 
terriDg  the  cause  to  Platte  county  proceeds 
to  say  that  Judge  Bumes  "doth  here  now 
still  refuse  and  decline  to  act,"  eta  That 
recital  was,  perhaps.  Intended  to  mean  that 
Judge  Bumes  was  constructively  before  the 
court  at  that  time  refusing  and  declining  to 
act,  because  on  the  oral  argument  before  us 
counsel  on  both  sides  concurred  In  the  state- 
ment that  Judge  Bumes  was  not  tb&x  ac- 
tually present  In  person,  and  the  statement 
of  counsel  for  appellant,  which  was  not  de- 
nied, was  tliat  lie  was  on  a  summer  vacation 
In  Montana.  Then  the  order  proceeds  to 
vacate  and  set  aside  the  order  of  contin- 
uance made  by  Judge  Bumes.  Then  It  goes 
on  to  recite  that  the  judge  of  division  No.  1 
"has  during  all  said  time  been  disqualified 
and  still  Is  disqualified  to  sit,  preside,  or  try 
said  cause  as  judge  thereof."  It  has  been 
decided  by  this  court  that,  when  an  applica- 
tion for  a  change  of  venue  Is  made  In  due 
time,  based  on  the  prejudice  of  the  judge 
or  the  undue  Influence  of  the  other  party  over 
Us  mind,  and  siiM>orted  by  the  proper  affi- 
davit, the  judge  to  whom  It  is  addressed  must 
grant  the  petition  without  further  proof  of 
the  alleged  cause;  but  that,  when  the  applica- 
tion seeks  to  dlsgualltjr  some  other  judge  On 
l&e  grounds,  it  should  not  be  granted  with- 
out proof  to  satisfy  the  judge  to  whom  the 
VpUcatlon  Is  made  that  the  alleged  grounds 
tor  disqualification  are  true.  Ouy  v.  Hail- 
rasd  (Mo.  Sup.)  93  8.  W.  940.  It  does  not 
'  In  this  record,  from  the  recitals  In  the 
r,  or  otherwise,  that  there  was  any  trial 
of  tliat  question,  but  for  aught  that  appears 


the  court  took  the  plaintiff's  affidavit  as  all- 
sufficient  on  that  point  That  the  court  had 
no  right  to  do.  Then,  after  reciting  that  the 
parties  had  not  agreed  on  a  special  judge,  or 
agreed  to  elect  one,  but  that  the  defendant 
had  so  requested,  the  order  awards  the 
change  of  venue  "In  compliance  with  the  de- 
fendant's application  for  a  cliange  of  venue 
heretofore  sustained  herein."  ItioB  the  de- 
fendant's motion, '  which  had  theretofore 
been  disposed  of  imder  agreement  was  call- 
ed up  by  the  court  sua  sponte  and  sustained, 
not  only  without  request  of  the  defendant 
but  In  so  far  as  we  can  discover  ftom  the 
record,  against  its  will. 

The  agreement  of  counsel  to  call  Judge 
Bumes  was,  for  the  time  being  at  least  a 
satisfaction  of  the  demands  of  both  parties, 
and  it  was  a  disposal  of  the  motion,  as 
much  so  as  If  It  had  been  in  express  terms 
withdrawn.  We  do  not  say  that  In  the 
event  the  agreement  bad  failed  of  purpose 
liecanse  Judge  Bumes  had  declined  the  In- 
vitation, the  defendant  would  not  have  had 
the  right  to  renew  his  motion  for  a  change 
of  venue  or  call  it  up  for  judgment;  but 
we  do  say  that  the  agreement  Itself  creat- 
ed a  new  condition  under  which  the  motion 
was  disposed  of,  and  that  unless  the  party 
who  made  the  motion  should  ask  that  it  be 
revived  because  of  the  failure  of  the  pur- 
pose of  the  agreement  the  disposal  of  the 
motion  by  the  agreement  would  be  a  final 
disposal,  and.  If  the  party  who  made  the 
motion  did  not  see  fit  to  renew  it,  he  should 
be  presumed  to  be  satisfied  with  the  con- 
dition In  which  his  futile  agreement  to 
secure  the  attendance  of  another  judge  had 
placed  him,  and  in  that  condition,  if  he 
neither  asked  judgment  on  bis  motion  nor 
could  agree  with  his  adversary  for  another 
judge,  or  the  election  of  a  special  judge,  the 
cause  would  stand  for  trial  before  the  regular 
judge  of  the  court  as  if  no  motion  for  a 
change  of  venue  had  been  made.  Of  course, 
in  such  case  the  defendant  could  not  by  mere 
nonaction  delay  the  proerress  of  the  cause. 
If  he  did  not  see  fit  to  bring  to  the  notice 
of  the  court  the  fact  if  it  was  a  fact,  that 
the  judge  diosen  had  declined  the  Invitation, 
the  plaintiff  could  have  done  so.  Unless 
defendant  should  tbea  move  in  the  matter  at 
once,  he  would  be  considered  to  have  abandon- 
ed his  former  motion.  If  a  circuit  court 
makes  an  order  for  a  change  of  venue  in  a 
cause  pending  before  It  when,  under  the 
circumstances,  there  was  no  legal  ground 
for  the  order,  it  Is  error;  but  unless  the 
record  proper  shows  on  its  face  that  the 
order  was  without  lawful  authority,  the 
party  objecting  to  it  can  bring  the  error  to 
the  attention  of  the  appellate  court  only  by 
a  bill  of  exceptions  filed  in  the  court  where 
the  order  was  made.  If,  however,  the  record 
proper  In  the  court  where  the  order  was 
made  shows  on  Its  face  that  the  court  had  no 
authority  to  make  It  then  the  order  gives 


Digitized  by 


Google 


526 


08  SOUTHWESTERN  REPOBTBB. 


the  court  to  which  the  cause  is  sent  no  Inrls- 
dlctlon  to  try  It,  and,  U  that  court  sboald 
thereafter  acquire  any  Jurisdiction  of  the 
cause.  It  would  be  not  by  virtue  of  that  order, 
but  on  the  ground  that  It  was  in  Itself  a  court 
having  general  jurisdiction  over  such  cansea, 
and  that  the  parties  to  the  suit  had  without 
objection  submitted  their  causa  to  Ita  Juris- 
diction. 

In  the  case  at  bar,  the  record  propo:  In 
the  Buchanan  circuit  court  shows  that  thax 
court  had  no  right  to  make  the  order  trans- 
ferring the  cause  to  the  Platte  circuit  court; 
therefore  the  Platte  circuit,  by  virtue  of  that 
order,  acquired  no  Jurisdiction  to  entertain 
the  cause,  and  the  record  in  that  court  shows 
that  the  defendant  did  not  willingly  submit 
to  its  Jurisdiction,  but  yielded  only  when 
compelled  to  do  so.  The  act  constituting 
Buchanan  county  a  Judicial  circuit  In  It- 
self, giving  it  two  circuit  Judges  and  mak- 
ing of  it  two  divisions,  was  approved  April 
13,  1880.  Acts  1889,  pp.  73,  74.  Unlike  the 
■tatntea  In  that  respect  relating  to  the  circuit 
courts  In  Jackson  county  and  the  dty  of  St. 
Louis,  the  act  above  mentioned  does  not  ex- 
pressly require  a  cause  to  be  sent  from  one 
division  of  the  court  to  another  when  an  ap- 
plication for  a  change  of  venue  Is  asked  on 
account  of  supposed  dlsquallflcation  of  the 
Judge;  but,  although  there  is  no  such  ex- 
press requirement,  natural  Justice  would, 
dictate  that  the  parties  should  not  be  driven 
to  the  expense  and  labor  of  going  to  another 
county  when  there  is  no  reason  for  It  Sec- 
tion 8  of  the  act  above  mentioned  authorizes 
the  transfer  of  a  cause  from  one  division  of 
the  Buchanan  circuit  court  to  the  other  on 
agreement  of  the  parties  or  their  counsel, 
or  agreement  of  the  Judges  of  that  court 
Therefore  there  la  no  law  to  forbid  such 
transfer  of  causes,  but  on  the  contrary,  it 
Is  expressly  authorised.  We  presume  that 
the  express  requirements  of  the  statutes  re- 
lating to  the  circuit  courts  of  Jackson  county 
and  the  city  of  St  Louis,  that  In  such  case 
the  cause  be  transferred  from  one  division  to 
another,  were  enacted  because  the  General 
Assembly  apprehended  that  the  word  "venue" 
in  that  connection  might  be  construed  by  the 
cou)^  to  mean  "county,"  as  in  strictness  It 
does.  But  our  courts  have  not  given  It  that 
strict  construction.  We  have  treated  the 
transfer  from  one  division  of  a  circuit  court 
to  another  in  those  circuits  where  the  eonrts 


are  In  divisions  as  a  change  of  TeniM,  State 
•X  reL  r.  Wofford.  119  Mo.  875,  24  8.  W.  784; 
State  ex  reL  v.  Floumoy,  160  Uo.  824,  00 
S.  W.  1098.  See,  also,  Bncy.  PL  &  Pr.  toL 
4,  p.  870.  The  provision  for  a  change  of 
Tenne,  as  now  contained  in  section  818.  Bev. 
St  1899.  has  been  substantially  the  law  ot 
this  state  from  the  beginning,  and  was  en- 
acted \rt.tb  reference  to  the  general  condltloa 
of  the  state;  that  Is,  of  Judicial  circuits  con- 
Blstlng  of  one  Judge  each.  When  there  waa 
but  one  Judge  In  the  circuit  a  change  ot 
venue  meant  a  change  to  another  comity; 
and,  when  the  change  was  granted  oa  ac- 
count of  the  disqualification  of  the  Judge, 
it  meant  another  county  in  another  circuit 
But  when  there  are  two  or  more  Judges  in 
the  same  court,  and  the  only  ground  oa 
whldi  the  application  for  the  chango  al 
venue  is  made  is  the  disqualification  of  tho 
Judge  of  the  division  in  which  the  cause 
is  pending,  the  party  making  the  appilcatton 
gets  all  that  he  asks  for  when  the  cause  is 
sent  to  another  division  of  the  same  court 
and,  whilst  that  is  not  technically  a  change 
of  venue,  yet  it  would  be  to  sacrifice  sub- 
stance to  sound  to  say  that  It  was  not  vlrto- 
ally  a  change  of  voiue. 

In  the  case  at  bar  if  the  application  for 
a  change  of  venue  had  come  on  for  judgment 
either  originally  or  after  the  supposed  de- 
clination of  Judge  Bumes,  the  court,  with 
the  regular  Judge  presiding,  should  have 
transferred  It  to  division  No.  1  of  the  same 
court  unless  satisfied  by  proof  adduced  that 
the  complaint  against,  the  other  judge  was 
well  founded.  The  decisions  of  this  court 
construing  our  statutes  In  reference  to  chan- 
ges of  venue  In  criminal  cases,  to  whidi  we 
are  referred,  do  not  entirely  settle  the  ques- 
tions we  liave  m  this  case,  because  the  stat- 
utes in  reference  to  changes  of  venue  in 
crlmhial  cases  are  different  from  those  m 
are  now  considering. 

The  Buchanan  circuit  court  was  In  error 
whm  it  ordered  that  the  cause  be  transferred 
to  the  Platte  circuit  court,  and  for  that  er- 
ror the  Judgment  of  the  Platte  drcnlt  court 
is  reversed,  and  the  cause  remanded  to  that 
court  with  directions  to  return  the  same  to 
division  No.  2  of  the  Buchanan  circuit  court 
and  directions  to  the  latter  to  resume  Ju- 
risdiction of  the  cause  and  proceed  With  tt 
according  to  law.    Ail  concur. 
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ITBOST  T.  FROST. 

(Sapremc  Court  of  Missouri,  DiTision  No.  1. 
Not.  21,  1806.) 

L  BaSBAltJt   AHD    WiR  —  Bbtates   ir   Bm- 
TTRETT. 

An  estate  In  entirety  owned  by  hosband 
and  vife  remains,  as  at  common  law,  an  estate 
In  which  neither  has  an  interest  to  the  exclusion 
of  the  other,  but  each  owns  the  whole  while 
both  live,  and,  at  the  death  of  either,  the  other 
continues  to  own  the  whole  free  from  the  claim 
of  any  heirs  of  the  deceased. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Husband  and  Wife,  |  73.] 

2.  Saue. 

Rev.  St  1899,  |  4840,  declaring  what  shaU 
be  the  separate  property  of  a  married  woman 
and  saying  that  it  shall  be  "under  her  sole 
control,"  does  not  apply  to  estates  in  entirety. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
ToL  26.  Husband  and  Wife,  i  80.] 
8.  Bams. 

Where  an  estate  in  entirety  was  sold  by 
husband  and  wife  and  he  invested  the  proceeds, 
together  with  a  sum  of  his  own  money  in  other 
land,  he  was  bound  to  take  title  in  the  name  of 
himself  and  wife  as  an  estate  in  entirety  to  the 

groportion  of  the  estate  that  their  joint  fund 
ore  to  the  entire  amount  invested. 

Appeal  from  Circuit  Court,  Cass  County; 
W.  I*  Jarrott,  Judge. 

Bin  by  Rachel  L.  Frost  against  Daniel  B. 
Frost  to  establish  a  trust  in  lands  alleged 
to  have  been  purchased  with  joint  funds. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peala    Reversed  and  judgment  directed. 

J.  S.  Brlerly  and  T.  N.  Haynes,  for  appel- 
lant A.  A.  Whltsett  and  C.  W.  Sloan,  tor 
respimdent 

VALLIANT,  J.  Plaintiff  Is  the  wife  of  de- 
fendant There  are  two  counts  In  her  peti- 
tion :  In  the  first  it  is  alleged  that  the  plain- 
tiff and  defendant  jointly  owned  certain  land 
In  Clinton  oonnty,  each  owning  an  undivided 
half,  wbiCb  they  sold  for  |S,000 ;  that  defend, 
ant  collected  and  appn^riated  to  bis  own 
use  the  whole  sum;  ttaeretore  plaintiff  asks 
Judgment  for  Sli600,  and  interest  In  the 
second  count  it  is  alleged  that  in  1888  plain- 
tiff and  defoidant,  being  then  husband  and 
wife,  and  residing  In  Missouri,  each  owning 
"certain  moneys"  (how  much  each  owned  not 
stated).  Invested  those  moneys  in  cotaln  real 
estate  In  Clinton  county,  "taking  the  title  to 
said  reel  estate  in  their  names  jointly,  each 
owning  an  undivided  half  Interest  therein"; 
that  In  1901  by  their  joint  deed  they  sold  the 
Clbiton  county  land  for  $3,000,  all  of  which 
sum  cams  Into  the  ixiasesslon  of  defendant 
and  with  It  he  purchased  200  acres  in  Cass 
county  at  the  price  of  |6,000,  paying  there- 
tor  $4,000  cash,  and  executing  a  deed  of 
trust  for  the  remainhig  $2,000;  that  of  the 
$4,000  cash,  $8,000  was  the  proceeds  of  the 
(Mfaiton  county  land,  one-half  of  which  plain- 
tut  aTers  was  her  own  separate  estate ;  that 
at  the  time  of  the  purchase  of  the  Cass  county 
land  it  was  agreed  between  the  plaintiff  and 
defendant  "that  the  deed  should  be  made  to 


plaintiff  and  defendant  Jointly,  giving  to  each 
one  bis  respective  share  or  interest,  in  th« 
same  manner  that  the  title  to  the  real  estate 
in  said  Clinton  county  was  held,"  but  that, 
In  violation  of  that  agreement,  defendant, 
without  the  knov^ledge  or  consent  of  plain- 
tiff, took  the  title  in  his  own  name,  in  conse- 
quence, by  implication  of  law,  a  trust  has  re- 
sulted in  plaintUTs  favor.  The  prayer  is  that 
defendant  be  decreed  to  have  taken  the  title, 
to  the  extent  that  her  $1,600  represent  the 
purchase  money  In  the  land,  in  trust  for  her 
use.  There  was  also  a  prayer  for  general  re- 
lief. The  answer  was  a  general  denial,  ex- 
cept the  admission  that  plaintiff  and  defend- 
ant were  husband  and  wife.  The  cause  was 
tried  by  the  court  without  a  jury.  There  was 
a  finding  of  the  Issues  for  the  defendant  on 
the  first  count,  and  judgment  accordingly, 
from  which  there  was  no  appeal ;  that  count 
therefore  is  out  of  our  way.  On  the  second 
count  the  finding  and  judgment  were  for  the 
plaintiff,  the  judgment  being  that  the  plaintiff 
recover  of  defendant  $1,400  and  interest,  viz, 
$1,436.63,  for  which  execution  was  awarded, 
and  also  that  for  satisfaction  of  the  same 
the  plaintiff  should  have  a  Hen  on  the  Cass 
county  land.  From  that  judgment  the  de- 
fendant has  appealed. 

At  the  trial  the  plaintiff  endeavored  to 
prove  that  some  of  her  money  went  Into  the 
purchase  of  the  Clinton  county  land.  Her 
proof  on  that  point,  however,  was  very  vague 
and  unsatisfactory.  If  she  were  here  attack- 
ing the  deed  to  the  Clinton  county  land,  seek- 
ing to  reform  It  so  as  to  establish  a  title  by 
resulting  trust  in  her  favor  on  the  ground 
that  her  husband  used  her  money  to  purchase 
the  land,  her  suit  would  fall,  because  her 
proof  is  not  sufficient  But  such  is  not  th« 
character  of  this  suit;  she  is  not  attacking 
the  Clinton  cotmty  deed,  and  the  defendant 
Is  not  disputing  its  terms.  Here  the  plaintiff 
comes  alleging  that  she  was  the  owner  in  fee 
as  her  separate  statutory  estate  of  an  In- 
dividual half  of  the  Clinton  county  land,  and 
relies  on  the  deed  conveying  that  land  to  her 
and  her  husband  to  prove  that  title.  She 
says  In  her  petition  that,  when  that  land  was 
sold,  it  was  agreed  between  her  and  her  hus- 
t>and  that  the  proceeds  should  be  Invested  in 
the  Cass  county  land,  "and  that  th*  deed 
should  be  made  to  the  plaintiff  and  defoidant 
jointly,  giving  to  each  one  his  respective  shar« 
or  interest  in  the  same  manner  that  the  title 
to  the  real  estate  in  Clinton  county  was  held." 
She  stands  on  that  Clinton  county  deed  as  it 
Is,  and  avers  that  it  gave  her  an  undivided 
half  of  the  land  as  her  separate  estata  But, 
when  the  deed  was  produced  la  evidence,  it 
showed  that  the  title  was  not  as  she  alleged, 
but  that  it  vested  in  her  and  her  husband  as 
an  estate  in  entirety.  Neither  she  nor  her 
husband  owned  a  half  Interest,  they  each 
owned  the  whole  Intsrast  while  both  should 
lire,  and  the  survivor  would  have  the  whole 
when  either  should  die.    While  they  both 
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lived  In  the  marital  relation  she  wonld  have 
the  equal  enjoyment  of  the  property  with  her 
hutft)and,  and,  In  that  qualified  sense,  It  might 
perhaps  be  said  she  had  a  half  Interest,  but. 
In  addition  to  that  right,  she  had  the  contln- 
Sent  prospect  of  owning  It  all,  and  of  that 
contingent  right  her  husband  could  not  de- 
prive her.  Washburn,  speaking  of  estates  In 
entirety,  says:  "But,  If  the  estate  Is  convey- 
ed to  them  originally  as  husband  and  wife, 
they  are  neither  tenants  In  common  nor  prop- 
erly Joint  tenants,  though  having  the  right  of 
survivorship,  but  are  what  are  called  'tenants 
by  entirety.'  While  such  estates  have,  like 
a  Joint  tenancy,  the  quality  of  survivorship, 
they  dUTer  from  that  In  this  essential  respect, 
that  neither  can  convey  his  or  her  Interest 
80  as  to  affect  the  right  of  survivorship  In 
the  other.  They  are  not  seised,  In  the  eye  of 
the  law,  of  moieties,  but  of  entireties."  1 
Washburn,  R.  P.  (6th  Ed.)  p.  662.  The  com- 
mon-law doctrine  of  estates  In  entirety  Is  the 
law  of  this  state.  Hall  v.  Stephens^  65  Mo. 
670,  27  Am.  Rep.  802 ;  Bank  v.  Fry,  168  Mo. 
492,  68  S.  W.  348.  The  text-writer  last  above 
quoted,  on  the  same  subject,  adds  that  on 
the  death  of  either  the  survivor  does  not  ac- 
quire a  new  title,  but  holds  only  the  same 
title  whldi  he  or  she  took  in  the  beginning, 
freed  of  the  C(mtlngency.  An  estate  in  en- 
tirety is  not  a  Joint  tenancy  In  which  each 
holds  an  individual  right  A  Johtt  tenant  may 
destroy  the  Joint  tenancy  and  thereby  destroy 
the  right  of  survivorship  by  conveying  his 
right  to  a  third  person.  In  which  event  his 
former  co-tenant  and  the  third  person  to 
whom  the  conveyance  is  made  become,  as  to 
each  other,  tenants  in  common.  But  neither 
the  husband  nor  the  wife  in  an  estate  of  en- 
tirety can  80  destroy  the  character  of  the 
estate  as  to  prevent  the  survivor  becoming  the 
sole  owner.  An  estate  In  entirety  is  a  pecu- 
liar common-law  estate  sometimes  said  to  be 
founded  on  the  common-law  doctrine  that.the 
husband  and  wife  are  one.  Perhaps  It  will 
not  do  to  say  that  the  estate  rests  entirely 
on  that  foundation,  because  sometimes  we 
say  that,  when  the  reason  for  a  certain  law 
ceases,  the  law  founded  on  the  reason  also 
ceases.  Modem  legislation  has  done  much  to 
destroy  the  unity  of  husband  and  wife,  yet, 
in  spite  of  such  legislation.  It  has  been  held 
in  this  state  and  elsewhere  that  estates  in  en- 
tirety remain  as  at  common  law.  Hall  v. 
Stephens,  66  Mo.  670,  27  Am.  Rep.  902 ;  Bains 
V.  Bullock,  129  Mo.  117,  81  S.  W.  842;  Bank 
V.  Pry,  168  Mo.  492,  68  8.  W.  848;  Wilson  v. 
rvoet,  186  Mo.  811,  86  S.  W.  875,  105  Am.  St 
Rep.  619 ;  Baker  v.  Stewart  40  Kan.  442,  19 
Paa  904,  2  L.  R.  A.  434,  10  Am.  St  Rep.  213. 
Wbttst  estates  in  entirety  originated  in  the 
common  law  and  were,  therefore,  in  harmony 
wttli  the  ancient  theory  that  the  husband  and 
wife  were  one,  yet  that  such  estates  did  not 
arise  as  a  necessity  from  that  theory  is  shown 
by  the  fact  that  tile  common  law  also  recog- 
nized that  the  husband  and  wUe  might  be- 


come tenants  in  commiHL  1  Washbnm,  B.  P. 
(6th  Ed.)  p.  562;  4  Kent  (14th  Ed.)  p.  414. 
Therefore,  the  married  woman's  statutes,  by 
dispelling  the  idea  of  the  unity  of  husband 
and  wife,  do  not  abolish  or  alter  the  character 
of  estates  in  entirety. 

This  court  has  held  that  the  tights  of 
the  parties  in  an  estate  In  entirety  are  la 
so  far  affected  by  our  married  woman's 
statutes  that  a  wife,  who,  in  the  absence  of 
her  husband  (he  being  an  inmate  of  an 
asylum  for  the  Insane),  was  alone  In  posses- 
sion of  the  land  and  was  wrongfully  dis- 
possessed by  a  stranger,  could  maintain  eject- 
ment In  her  own  name  and  recover  on  the 
strength  of  her  title  In  the  estate  in  entirety. 
Bains  V.  BuUodc,  above  cited,  ^le  court 
said:  "The  conveyance  vests  in  the  hus- 
band and  wife  the  entire  estate,  not  a  Joint 
Interest  Each  is  entitled  to  the  possession 
as  against  every  person  except  the  other." 
The  court  said  that  since  the  married  wo- 
man's statute  gave  the  wife  the  right  to  sue 
for  whatsoever  was  hers,  without  Joining 
her  husband,  therefore  It  was  unnecessary 
for  her  husband  to  Join  in  that  salt  and 
that  since,  as  against  everybody  except  her 
husband,  she  was  entitled  to  the  whole  es- 
tate^ she  was  entitled  to  recover  in  that  suit 
In  the  drcolt  court  In  that  case  the  Judg^ 
ment  was  ft>r  the  wife  for  an  undivided  half 
of  the  land.  This  court  said:  "That  was  er- 
ror. There  could  be  no  division  of  the  estate." 
She  was  entitled  to  recover  the  whole.  In 
Baker  v.  Stewart  above  cited,  it  was  contend- 
ed that  the  effect  of  the  married  woman's 
statute  of  Kansas  was  to  convert  that  wblch 
would  have  been  an  estate  In  entirety  at  com- 
mon law  Into  an  estate  in  common,  but  the 
Supreme  Court  of  that  state  held  that,  al- 
though by  force  of  the  Kansas  statute  a 
married  woman  in  the  control  and  disposal 
of  her  separate  property  was  as  free  and  un- 
incumbered as  a  married  man,  and  alttaou^ 
she  had  an  equal  right  with  her  husband  to 
the  control  of  property  bi  which  their  title 
was  an  estate  in  entirety,  yet  she  had  not 
a  separate  estate  in  it  and  that  on  her 
death,  her  title  did  not  descend  to  her  heirs. 
Tlie  court  per  Valentine,  J.,  said:  "And 
nearly  all  the  authorities  hold  that  tlie 
statutes  relating  to  married  women,  and  giv- 
ing them  the  right  to  control  and  manage 
their  own  separate  property,  do  not  In  the 
least  affect  the  question  as  to  what  estate 
passes  by  a  deed  to  a  husband  and  wife,  or 
what  either  shall  take  on  the  death  of  tbs 
other,  and  those  authorities  hold  that  such 
estate  Is  still  one  of  pntirety."  Thereupon 
the  court  refers  to  a  long  list  of  cases  which 
BO  hold. 

Under  the  facts  of  the  case  at  bar,  it  is 
not  necessary  for  as  to  decide  whether  or 
not  under  our  married  woman's  statutes  the 
husband  has  been  shorn  of  the  exclusive 
right  to  the  possession  and  control  of  tiw 
property  held  as  an  estate  In  entirety.    It 
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H  raffldent  to  (ay,  as  we  do  say,  thnt  the 
title  In  racta  an  estate  Is  as  it  was  at  com- 
mon law,  neither  husband  nor  wife  has  an 
Interest  In  the  property  to  the  exclusion  of 
the  other.  Each  owns  the  whole  while  both 
Uve,  and  at  the  death  of  either  the  other 
continues  to  own  the  whole,  freed  from  the 
claim  of  any  one  claiming  under  or  through 
the  deceased.  Our  married  woman's  statute, 
■ecUon  4340,  Bey.  8t  1899,  after  declaring 
what  shall  be  her  separate  property  says 
that  it  shall  l>e  "binder  her  sole  control." 
The  lawmakers  did  not  have  estates  in  en- 
tirety in  mind  when  they  wrote  that  section. 
There  are  decisions  of  this  court  which  say 
that,  if  a  husband  should  invest  his  wife's 
money  without  her  written  consent  In  the 
purchase  of  land,  taking  the  title  in  the 
names  of  himself  and  his  wife  so  as  to  create 
an  estate  in  entirety,  she  may,  In  a  suit  in 
equity,  have  a  resulting  trust  declared  in 
her  favor,  and  the  estate  in  entirety  be  set 
aside  and  the  title  vested  in  her  or  In  a 
trustee  for  her  use.  Jones  v.  Elkins,  143 
Mo.  647,  45  S.  W.  261;  Johnston  v.  John- 
ston, 173  Mo.  91,  78  8.  W.  202,  61  L.  E.  A. 
166,  96  Am.  St.  Bep.  486.  But  those  de- 
cisions do  not  proceed  on  the  theory  tliat 
the  common-law  estate  in  entirety  has  been 
•boiished  or  altered  in  any  respect.  They 
proceed  on  exactly  the  same  principle  that 
would  govern  in  a  case  where  the  husband, 
under  like  drcomstencea,  had  taken  the 
title  in  bis  own  name  exclusively.  It 
woold  be  a  fraud  of  the  same  character  on 
the  wife,  if  the  husband  should  take  a  deed 
in  the  name  of  lilmself  and  her  when  it 
thonid  have  been  taken  In  her  name  alone, 
as  it  would  l>e  if  lie  had,  under  like  circum- 
stances, taken  it  in  his  own  name  alone. 
And,  l>y  the  same  principle,  K  the  husband 
takes  the  i»oceeds  of  property  tliat  belonged 
to  him  and  his  wife  in  entirety  and  invests 
the  same  in  other  land  taking  the  title  to 
tdmself  alone,  a  court  of  equity,  at  the  suit 
of  the  wife,  will  raise  a  resulting  trust  in 
lier  favor,  and  decree  that  the  husband  holds 
the  title  in  trust  for  bis  wife  and  himself  as 
tn  estate  in  entirety. 

The  trial  court  erred,  therefore,  when  it 
decided  that  one-half  the  proceeds  of  the 
CUnton  county  land,  |2,800  (which  is  the 
amount  the  court  found  was  the  proceeds  of 
that  land),  beicwged  to  the  plaintiff  as  her 
teparate  property.  None  of  It  belonged  to 
her  as  her  separate  property,  and  none  of  It 
belonged  to  her  husband  as  his  exclusive 
property,  the  whole  sum  belonged  to  them 
both  as  husband  and  wife  as  an  estate  In 
entirety,  and,  being  so,  the  husband  had  no 
rtght  to  use  it  in  the  purchase  of  land 
takhig  the  title  in  his  own  name,  he  should 
have  taken  the  title,  to  the  extent  that  that 
money  purchased,  in  tlie  Joint  names  of  him- 
•elf  and  wife. 

The  evidence  shows  that  the  defendant  in- 
rested  the  proceeds  of  the  OUnton  county 
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land,  $2,800,  together  with  $8,700  of  his  own 
money,  making  in  all  $6,500  in  the  Cass 
county  land.  To  the  extent  th^t  $2,800  rep. 
resents  the  purchase  price  at  the  land,  ths 
defendant  was  in  duty  bound  to  have  taken 
the  title  in  the  name  of  himself  and  wife 
as  an  estate  in  entirety,  and  to  that  extent 
he  will  be  decreed  now  to  hold  the  title 
in  trust.  The  judgment  is  reversed,  and  the 
cause  remanded  to  the  circuit  court  of  Oass 
county,  with  directions  to  enter  a  Judgment 
in  plaintUTs  favor  decreeing  that  the  title 
to  an  undivided  ^*/ioo  of  the  Cass  county 
land  in  question  is  vested  in  the  plaintiff 
and  defendant  as  husband  and  wife  as  an 
estete  in  entirety,  and  the  title  to  the  re- 
maining undivided  portion  of  the  land  is 
vested  in  the  defendant,  and  that  the  plain- 
tiff recover  of  defendant  tlie  costa  In  the 
circuit  court  The  Judgment  so  entered  will 
relate  back  to  the  date  of  the  fllln?  of  this 
suit  in  tlie  circuit  court,  and  will  be  an  ad- 
judication of  the  rights  of  the  parties  at 
that  date.  Whatever  may  have  occurred 
since  then  to  affect  the  righto  of  either  part}' 
or  both  is  not  res  adjndicata  by  the  Jndjr- 
ment  in  this  case. 

All  concur,  except  ORAYBS,  J.,  not  sitting. 


OHABI/rON  et  al.  v.  ST.  LOUIS  &  S.  F.  a 
CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Nov.  21,  1906.) 

1.  Dbath— Aonoiia  trRnra  Laws  or  Othkb 

States. 

The  statotes  of  Kansas,  authorizing  an  ac- 
tion for  death  cansed  by  injury  inflicted  thera^ 
may  be  enforced  in  Missouri. 

[EH.  Note.— For  cases  in  point,  see  Cent.  IMg. 
vol.  IS,  Death,  {  60.] 

2.  Samb— Pebsons  Entitled  to  Sue— Stat- 

Since  the  courts  of  Kansas  liave  construed 
the  words  "next  of  kin"  In  Oen.  St.  Kan.  1897, 
c.  95,  H  418,  419,  authorlzinE  an  action  for 
negligent  death  for  the  benefit  of  decedent's 
next  of  kin,  to  mean  those  who  inherit  from 
decedent  under  chapter  109,  |  19,  providing  tliat, 
where  an  intestate  leaves  no  issue  nor  wife,  his 
estate  stiall  go  to  his  parents,  a  father  and 
mother  may  sue  for  the  death  of  their  son, 
dying  intestate,  without  wife  or  issue,  In  con- 
sequence of  an  Injury  received  in  Kansas. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  §  40.] 

8.  Same— Gbottnds  or  AonoN. 

Under  Oen.  St  Kan.  1897,  c.  95,  f  418, 
authorizing  an  action  for  the  death  of  a  person, 
cansed  by  the  wrongful  act  of  another,  when 
decedent  had  he  lived,  could  have  maintained 
an  action,  the  issue,  in  an  action  for  death 
caused  by  the  wrongful  act  of  another.  Is  whetli- 
er  decedent,  had  he  survived,  could  have  main- 
tained an  action  for  the  injuries  causing  death. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  16,  Death,  {  17.] 

4.  Master  ahd  Sebvakt  —  Abbukptior  or 
Bisk— Natubb— EsTBnT. 

An  employ^,  on  entering  his  master's  em- 
ployment impliedly  agrees  with  lilm  to  assume 
tlie  risk  of  usual  dangers  incident  to  the  work 
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which   remain  after  the   master   Uaa   ezerdacd 
onUnarj  care. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
T«L  34,  Master  and  Servant,  H  538,  6fi0.] 

B.  Saub— QnisTioN  fob  Jdbt. 

In  an  action  for  the  death  of  a  bralceman 
in  consequence  of  his  body  coming  in  contact 
with  a  water  crane  maintained  by  ttie  railroad 
close  to  its  tracic  to  supply  engines  with  water, 
evidence  examined,  and  held,  that  the  question 
of  decedent's  assumption  of  rislc  was  for  the 
jury. 

[Ed.  Note. — ^BV>r  cases  in  i>oint,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  U  10tiS-106&l 

6.  Sawe  —  DxixcnvB  Applianobs  —  Nsau- 

aSNCB. 

It  cannot  be  said  as  a  matter  of  law  that 
a  water  crane  maintained  to  supply  passenger 
engines  with  water  at  a  station,  placed  so  near 
the  track  as  to  be  from  18^  to  23^  inches 
from  the  side  of  freight  car  operatea  on  the 
track,  is  a  safe  distance  from  the  track. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
T«I.  34,  Master  and  Servant,  it  22i,  1010-1050.] 

7.  SAHB— QnEBTIOR   FOB  JUBT. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  brakeman  on  a  freight  train, 
in  consequence  of  his  body  coming  in  contact 
with  a  water  crane  maintained  close  to  the 
track,  evidence  examined,  and  held,  that  tlie 
qnestion  of  the  company's  negligence  in  main- 
lining the  crane  too  near  the  track  was  for  the 
Jnry. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  84,  Master  and  Servant,  {{  1010-1050.] 

&  SaUB— GOKTBIBtrrOBT  Neoligbnce. 

It  is  not  negligence  for  a  freight  brakeman 
to  mount  his  train  when  in  motion  to  resume 
his  duties  after  he  had  left  the  train  to  procure 
a  lunch. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  84,  Master  and  Servant,  |  "TSS.] 

9.  Saue. 

A  brakeman  on  a  freight  train,  injured  by 
coming  in  contact  with  a  water  crane  main- 
tained near  the  track,  while  climbing  the  ladder 
of  a  box  car  in  the  train,  cannot  be  charged 
with  negligence  on  the  theory  that  he  mounted 
the  train  on  the  wrong  side  of  the  crane,  for, 
having  an  eye  to  mount  the  car,  there  could  be 
no  wrong  and  right  side  to  the  crane. 

10.  Tbial  —  DiBBcnoN  or  Vkbdict  —  CoN- 

BIDKBATION    OF   GVIDEHCE. 

On  a  demurrer  to  the  evidence  at  the  close 
of  plaintiff's  case,  plaintiff  is  entitled  to  every 
reasonable  inference  fairly  deducible  from  tne 
facts  proved. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  |  854.] 

11.  Masteb  and  Sebvant  —  CoRTDiBirroBr 
Negliqbkce— Question  fob  Jubt. 

In  an  action  for  the  death  of  a  brakeman 
in  consequence  of  coming  in  contact  with  a 
water  crane  near  the  track  while  mounting  the 
ladder  of  a  box  car  in  his  train,  evidence  ex- 
amined, and  held,  that  the  question  of  his  con- 
tributory negligence  was  for  the  jury. 

SE!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant  §{  108&-1132.] 

12.  Same— EviDENOB— Admissibility. 

Where,  in  an  action  for  the  death  of  a 
brakeman  m  consequence  of  coming  in  contact 
with  a  water  crane  near  the  track  while  climt>- 
ing  the  ladder  of  a  l>oz  car,  it  appeared  that 
the  brakeman  had  left  the  train  to  obtain  a 
lunch  at  a  lunch  counter,  that  on  returning  to 
the  train  he  saw  "hoboes"  thereon,  that  he 
mounted  a  car,  and  was  struck  by  the  crane  on 
tlie  car  passing  it,  the  fact  that  a  conversation 
was  held  l>etween  the  hrakeman  and  the  proprie- 
tor of  the  lunch  counter  with  respect  to  the  fact 


that  there  were  "hoboes"  on  the  train  was  rele- 
vant, though  the  particulars  of  the  conversatioii 
were  inadmissible  as  hearsay. 
18.  Evidence  —  SiMiuui  FAon  — Oxikb  In* 

JUBIBS  FBOM  SaHB  OaUSB. 

In  an  action  for  tlie  death  of  a  brEkemaa 
In  consequence  of  coming  in  contact  with  a 
water  crane  near  the  track  while  climbing  the 
ladder  of  a  box  car  in  his  train,  it  was  error 
to  exclude  the  testimony  of  a  witness,  who  had 
been  a  brakeman  working  on  the  road,  and  who 
was  familiar  with  the  crane,  tliat  he  knew  that 
the  crane  brushed  his  arm  once  in  passing,  a* 
showing  the  nearness  of  tlie  crane  to  the  track, 
and,  if  the  witness  at  the  time  assumed  an  no- 
necessary  position,  the  same  was  a  matter  to 
be  developed  by  cross-examination. 


[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
)1.  20,  Evidence,  U  "~         ----- 

and  Servant,  |  910.] 


vol.  20,  Evidence,  ti  409-412;    vol.  34,  Master 


14.  Mabibb  and  Skbvant— RniJ:s  or  Ehfiat- 

MENT— PBOOF. 

A  person  who  had  been  a  brakeman  on  a 
railroad  was  competent  to  prove  the  duties  of 
a  brakeman,  with  reference  to  keeping  trespass- 
ers off  the  cars,  by  proving  what  brakemen 
nsually  did. 
16.  Evidence— CoNCLUBioir  or  WiTNEsa— Ib- 

BESPONSIVE  AMSWEB. 

Where,  in  an  action  for  the  death  of  a 
brakeman  in  consequence  of  coming  in  contart 
with  a  water  crane  near  the  track  while  climb- 
ing the  ladder  of  a  box  car  in  his  train,  a  witp 
ness,  who  had  been  a  brakeman  on  the  toad, 
and  was  familiar  with  the  crane,  testified  that 
he  had  observed  the .  crane  and  was  asked  on 
cross-examination  as  to  whether  he  had  ob- 
served the  crane  at  times,  the  answer,  after  stat- 
ing that  he  had,  that  he  had  been  afraid  of  tho 
crane  as  it  was  too  close  to  the  track,  was  a 
conclusion  of  the  witness,  and  improper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {  2160.] 

16.  Same— Spbottlative  Tebthcont. 

Where,  in  an  action  for  the  death  of  a 
brakeman  in  consequence  of  coming  in  contact 
with  a  water  crane  near  the  track  while  climb- 
ing the  ladder  of  a  box  car,  the  proof  showed 
that  there  was  a  crane  at  another  station  fur- 
ther from  the  track,  proof  that  the  duties  of  a 
brakeman  would  familiarize  him  moi;e  with  the 
crane  at  the  latter  station  than  with  the  crane 
causing  the  injui7  was  properly  excluded  as 
speculative. 

17.  Masteb  and  Sebvant— Inju&t  to  Skbt-' 
ANT  —  Contbibdtobt  Neougbnce  —  Evi- 
dence. 

In  an  action  for  the  death  of  a  brakeman 
in  consequence  of  coming  in  contact  with  a 
water  crane  near  the  track  while  climbing  the 
ladder  of  a  box  car  in  his  train,  the  evidence 
showed  that  the  crane  was  placed  so  near  the 
track  that  the  same  was  from  18%  to  23% 
inches  from  the  sides  of  freight  cars,  and  that 
the  railroad  maintained  at  another  station  a 
crane  further  from  the  track.  Held,  that  testi- 
mony that  freight  trains  to(fk  water  at  the 
crane  at  the  latter  station  was  admissible  on 
the  issue  of  the  brakeman's  contributoijr  neg- 
ligence. 

18.  Same. 

The  evidence  was  admissible  as  showing 
that  there  was  no  physical  necessity  for  main- 
taining a  crane  so  close  to  the  track  as  the  one 
causing  the  injury,  and  therefore  showing  that 
the  same  was  negligently  maintained. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  34,  Master  and  Servant,  |  920.] 

19.  Witnebskb  — OOMPsmrOT— Erowlbdob 

OF  Facts. 
In  an  action  for  the  death  of  a  brakeman 
in   consequence   of  coming   in   contact  with   a 
water  crane  near  the  track  while  climbing  the 
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ladder  o(  a  box  car,  a  witneas,  who  has  made 
■wesQrementa  of  the  width  of  the  eompany'a 
treisht  cars,  ia  competent  to  testify  a*  to  their 
widtli,  though  he  haa  no  knowledge,  by  reaaoa 
•9f  his  experience,  of  the  average  width  of  tncli 
cars. 

[Ed.  Note.— For  cases  in  point,  sea  Cent  Dig. 
T<d.  sa  Witnesses,  H  80,  8^ 

Amteal  from  Clrcniit  Court,  Jackson  Conn- 
ty;    Andrew  F.  Evans,  Judge. 

A(rtion  by  William  R.  Charlton  and  an- 
other against  the  St  Louis  ft  San  Francisco 
Bailroad  Company.  From  a  judgment  of 
nonsuit,  plaintiffs  appeaL  Reversed  and  re- 
manded. 

Flonmoy  ft  Floamoy,  for  appellants.  L. 
F.  Parker  and  Pratt,  Dana  ft  Blade,  Cor 
respondent 

LAMM,  J.  James  W.  Charlton  wu  a 
ftdght  brakeman  in  defendant's  employ.  In 
Jnne,  1902,  while  climbing  the  ladder  of  a 
box  car  in  his  train,  his  body  came  In  con. 
tact  with  a  standpipe  or  water  crane  main- 
tained l7  defendant  close  to  its  track  to 
supply  Its  passenger  engines  with  water  at 
Paola,  Kan.  He  was  knocked  from  the  car 
and  mortally  wounded,  shortly  thereafter 
dying  In  a  hoq>ital.  His  father  and  mother 
soe.  by  vtrtne  of  certain  statutes  of  the 
state  of  Kanaaa,  for  $10,000  damages.  At 
tlw  dose  of  plaintlfTB  case,  the  court  gave 
an  Instruction  on  behalf  of  defendant  in  the 
nature  of  a  demurrer  to  the  evidence. 
Thereupon  plaintitrB  took  a  nonsuit  with 
leave,  and,  having  unsuccessfaUy  moved  the 
court  to  set  the  nonsuit  aside,  they  bring 
the  case  here  by  appeal. 

The  statutes  of  Kansas  pleaded  (and 
proved  at  the  trial)  were  as  follows: 

First,  sections  418  and  419,  of  chapter  96 
of  the  General  Statutes  of  Kansas  of  1807; 
the  same  being  sections  468G  and  4687  of 
Daasler's  Compilation  of  1899  of  the  General 
Statutes  of  Kansas. 

Section  418:  "When  ttie  death  of  one  Is 
caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representative  of  the 
former  may  maintain  an  acton  therefor 
against  the  latter.  If  the  former  might  have 
maintained  an  action  had  he  lived,  against 
the  latter  for  an  Injury  for  the  same  act 
or  omission.  The  action  must  be  commenced 
within  two  years.  The  damages  can  not  ex- 
ceed ten  thousand  dollars,  and  must  inure 
to  the  exclusive  benefit  of  the  widow  and 
dtildren,  if  any,  or  next  of  kin,  to  be  dis- 
tributed In  the  same  manner  as  personal 
property  of  the  deceased." 

Section  410:  "In  All  cases  where  the 
residence  of  the  party  whose  death  hns  been 
or  hereafter  shall  be  caused  as  set  forth  In 
section  ^2  of  the  civil  code  of  186S  (the 
next  preceding  section)  Is,  or  has  been,  at 
the  time  of  his  death  in  any  other  state  or 
territory,  or  when  being  a  resident  of  this 
state,  no  personal  representative  Is,  or  has 
been,  appointed;  the  action  provided  In  this 


section  may  be  brought  by  the  widow,  oi 
when  there  Is  no  widow,  by  the  next  of  kin 
of  such  deceased." 

Second,  section  19,  c.  100,  of  said  General 
Statutes  of  Kansas  of  1897;  the  same  being 
section  2459  of  said  Dassler's  Compila  ion, 
and  reading  thus:  "If  the  Intestate  haves 
no  Issue,  the  whole  of  his  estate  shall  gj  to 
his  wife;  and  If  he  leaves  no  wife  or  Issue 
the  whole  of  his  estate  shall  go  to  his 
parents." 

Having  set  forth  defendant's  incorporation 
and  business  as  a  domestic  railroad  corpora- 
tion, transporting  freight  and  passengers  la 
Missouri  and  Kansas,  and  that  said  road 
passed  through  Paola,  etc.,  the  petition 
pleaded  the  foregoing  statutes  and  bottomed 
a  right  to  recovery  thereon  upon  the  aver- 
ments of  fact  that  James  W.  Chariton  was 
In  its  employ  as  a  brakeman  on  one  of  Its 
freight  trains  passing  through  Paola  on 
June  26,  1902;  that  he  was  a  nonresident 
of  said  state  and  resided  in  Missouri;  that 
no  administration  bad  been  taken  out  In 
Kansas,  he  leaving  no  property  there  to  ad- 
minister upon;  that  he  was  29  years  of 
age  and  died  intestate,  without  issue;  that 
he  was  materially  aiding  in  supporting  his 
parents  in  Missouri,  who,  through  finan- 
cial straits  and  Indifferent  health,  were 
in  need  of  such  support;  that  plaintiffs 
were  his  father  and  mother,  and  under 
the  said  laws  of  Kansas,  as  construed  by 
its  courts  of  final  resort,  a  cause  of  ac- 
tion survived  and  existed  to  plaintiffs  be- 
cause of  the  negligent  and  wrongful  death 
of  said  James  W.  Charlton  cauF-ed  by  de- 
fendant In  manner  as  follows:  "That  at  the 
town  of  Paola  defendant  had  erected  on  Its 
roadway  an  iron  standpipe  or  water  crane, 
for  the  purpose  of  supplying  its  engines  with 
water;  that  defendant  nesllgently  erected 
said  standpipe  or  water  crane  some  time 
prior  to  said  2eth  day  of  June,  and  on  said 
'day  was  negligently  maintaining  the  same, 
and  long  prior  thereto  had  neglisentiy  main- 
tained tho  same  so  near  to  Its  tracks,  to  wit, 
at  a  distance  of  about  18  Inches  or  2  feet 
from  the  side  of  a  passing  car.  as  to  enda"per 
the  safety  and  lives  of  defendant's  emplo'  te 
at  work  upon  Its  trains  and  <-ars  that  might 
pass  through  said  town  of  Paola,  and  along 
by  said  standpipe  or  crane;  that  said  staid- 
pipe  or  crane  was  thus  negligently  erected 
and  maintained  by  defendant  so  neur  to 
said  track  as  that  It  was  likely  to  strlkp  a"d 
knock  from  their  cars  and  Injnre  or  kill  the 
employes  of  defendant,  particularly  its  brake- 
men  on  its  freight  trains,  while  in  the  per- 
formance of  their  duties  on  trains  passing 
said  standpipe  or  crane;  that  on  sa'd  2eth 
day  of  Jnne,  1002.  one  James  W.  Charlton 
was  In  the  employ  of  defendant  as  a  brake- 
man,  and  on  said  day  was  at  work  on  ons 
of  defendant's  freight  trains  that  passed 
through  said  town  of  Paola  In  said  state 
of  Kansas,  and  by  said  standpipe  or  crane; 
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tbat,  as  said  train  and  the  car  upon  wblch 
Bald  Jaues  W.  Charlton  waa  riding  passed 
said  Btandplpe  or  crane,  said  James  W. 
Charlton,  while  in  the  performance  of  his 
duties,  and  while  standlnr  upm  the  ladder 
upon  the  side  of  the  box  car  npon  which 
be  was  riding,  was  struck  by  said  stand- 
pipe  or  crane,  there  not  being  sufSclent  space 
between  the  side  of  said  box  car  od  which 
he  was  riding  and  said  standplpe  for  his 
body  to  pass,  owing  to  the  negligence  of  de< 
fendant,  as  aforesaid,  in  negligently  main- 
taining and  erecting  said  standplpe  or  crane 
so  near  said  tracks;  tliat  said  James  W. 
Charlton  by  striking  said  standplpe  or  crane 
was  knocked  from  said  car  to  the  ground 
and  mortally  wounded;  tbat  as  a  direct  re* 
suit  of  his  Injuries  through  said  negligence 
of  defendant  said  James  W.  Charlton  on  the 
17th  day  of  August  1902,  died." 

The  answer  pleaded  five  defenses,  yiz.: 
First,  tbat  wlutever  cause  of  action  existed 
in  favor  of  plaintiffs  growing  out  of  the 
death  of  their  son  by  injuries  received  while 
In  the  employ  of  defendant  at  Paola,  Kan^ 
the  same  grows  out  of  the  laws  of  said 
state  and  is  not  enforceable  in  Mlaaonri; 
second,  a  denial  of  each  and  every  allegation 
in  plalntifTs  petition;  ttilrd,  that  under  the 
laws  of  the  state  of  Kansas  the  deceased  bad 
no  cause  of  action  against  defendant,  that 
the  deceased  was  an  employ^  of  defendant, 
that  the  relation  of  employer  and  employe 
was  governed  by  the  laws  of  said  state,  and 
under  said  laws  the  deceased,  if  be  bad  sur- 
vived, had  no  cause  of  action  for  the  in- 
juries received  by  him,  that  whatever  cause 
of  action,  if  any,  plaintiffs  may  liave  as  the 
result  of  tlie  death  of  their  son,  accrued  in 
Kansas,  and,  deceased  having  no  cause  of 
action  for  liis  injuries  under  those  laws, 
aone  accrued  to  plaintiffs;  fourth,  that  James 
W.  (%arlton's  injuries  were  the  riesult  oi 
his  own  negligent  and  careless  conduct,  or 
that  bis  own  negligence  contributed  thereto; 
and,  fifth,  that  the  Injuries  received  by 
James  W.  Charlton  were  the  result  of  one 
of  the  usual  and  ordinary  risks  of  the  busi- 
ness In  which  he  was  engaged,  and  that  he 
assumed  all  such  risks. 

At  the  trial,  after  proving  the  statutes  of 
Kansas  as  pleaded,  plaintiffs  produced  in 
evidmce  an  opinion  of  the  Supreme  Court  of 
that  state  (Railroad  v.  Ryan,  62  Kan.  682,  64 
Pac.  003),  In  which  the  phrase  "next  of 
kin,"  used  in  said  sections  4666  and  4687  of 
Dassler's  Compilation,  Is  construed.  The 
construction  there  placed  on  tliat  phrase  was: 
"That  It  comprehends  all  those  who  Inherit 
from  deceased  under  the  statutes  of  de- 
scents and  distribution."  During  the  trial 
certain  evidence  offered  by  ];rialntlffs  was  ex- 
cluded. It  Is  contended  here  tbat  error  was 
committed,  in  tliis  l>ehalf,  as  well  as  in  for- 
cing a  nonsuit,  and  such  rulings  on  evldoKM 
win  be  noted. 
The  tftcts  uncovered  below  are  as  follows: 


Harry  Ryan  testified  In  dilef.  In  substance^ 
for  plaintiffs,  that  lie  lived  In  Paola,  was 
working  at  a  lunch  counter  at  the  Frisco 
depot,  and  saw  Charlton  get  hurt  at  aboat 
6  o'clo<^  In  the  morning  on  the  26th  daj  of 
June,  1902.    There  was  a  standplpe  or  wa- 
ter crane,  of  iroo,  north  of  the  depot  In  a 
brick   platform   extending   from   the  depot 
Ccnnected  with  the  top  of  this  water  crane 
is  a  spout,  used  to  fill  tanks  of  defendant's 
engines,  and  when  not  In  use  It  hangs  to 
the  north,  on  the  west  side  of  the  main  track. 
There  is  an  iron  rod  which  extends  closer 
to  the  trade  tlian  the  crane  that  witness 
thought  was  a  brace  to  hold  ttie  spont.    This 
rod  or  brace  struck  Charlton  some  place  in 
the  back,  and  was  as  big  as  your  finger;  the 
stroke  bending  the  rod.    That  morning  Charl- 
ton came  Into  Paola  on  a  freight  train  go- 
ing north.    Its  engine  stopped  to  take  water 
at  a  wooden  water  tank  south  of  the  depot. 
Deceased  left  his  train  here  and  ran  up  to 
witness'  lunch  counter  to  get  something  to 
eat  and  was  telling  witness  about  "hoboes 
beating  him  In."    This  answer  was  struck 
out  on  the  motion  of  defendant  but  no  rea- 
son was  assigned  for  the  motion,  and  plain- 
tiffs excepted  to  the  rulings  of  the  court    As 
near  as  we  can  gather,  the  witness  and  an- 
other man  named  Harris,  now  dead,  left  the 
lunch  counter  with  decedent  to  see  vdiat  he 
would  do  with  the  "hoboes."    These  nonde- 
scripts at  that  time  were  on  the  north  side 
of  the  crane.    The  train  at  that  time  was 
pulling  north  towards  the  crane,  and  as  it 
came  up  they  (the  hoboes)  caught  it  went 
through  to  the  other  side,  and  were  running 
back  towards  ttie  rear — ^that  is,  to  the  south 
of  the  train — and  the  witness  stooped  down 
and  saw  them  running  and  hallooed  to  Charl- 
ton that  they  were  going  to  the  back  end; 
that  they  were  going  south,   and  witness 
pointed  (}harlton  in  that  direction.     Wlien 
witness  hallooed  thus  to  camrlton,  he  liad 
reached  the  train,  then  going  at  about  10  or 
12  miles  an  hour,  and  as  quick  as  a  ladder 
got  to  him  he  Jumped  on.    At  that  time  lia 
was  about  20  or  80  feet  south  of  the  water 
crane.    He  was  "looking  south,  away  from 
the  train"  (1.  e.,  or,  we  Infer,  not  north  toward 
the  head  of  the  train),  over  some  coal  cars 
and  at  the  "hoboes"  and  was  on  the  first 
round  or  two  of  the  ladder,  when,  as  the  car 
pulled  by  the  crane,  the  iron  beam  or  little 
rod,  extending  out  some  2  or  3  incites  closer 
to  the  track,  struck  him  and  knocked  him  to 
the  ground  between  the  track  and  the  plat- 
form, and  the  trucks  and  boxing  knocked  his 
body  from  betweoi  the  rail  and  brick  plat- 
form.   Thereat  Harris  signaled  the  crew  to 
stop,  and  they  took  (Chariton  to  tlie  lunch 
counter,  and  thence  to  the  hospital,  who  was 
so  badly  hurt  he  was  unoMisclona.    The  crane 
is  200  feet  feet  or  so  north  of  the  depot  and 
defendant's  track  there  runs  north  and  sontlL 
On  <xoss-examlnatlon  this  witness,  who  had 
testified  in  chief  that  the  crane  was  about 
2^  feet  from  the  track,  said  that  he  bad 
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made  no  exact  meaaurement  of  the  distance; 
tiiat  It  -nras  now  (at  tbe  trial)  aa  It  was 
tben.  Witnem  knew  nothing  of  how  long  the 
crane  had  been  where  it  was,  but  it  had 
been  there  aa  long  aa  he  had  worked  at  the 
lonch  counter  or  lired  in  Paola,  we  cannot 
make  out  which.  (WhlchcTer  it  was,  it  was 
longer  ttian  the  time  decedent  bad  mn  on  the 
road.)  Witness  did  not  Imow  how  often 
CharltKMi  had  come  through  Paola;  had  got- 
ten acquainted  with  him  at  the  lunch  coun- 
ter. Charlton  was  attempting  to  climb  on 
a  box  car  when  struck.  Then  this  question 
was  asked  him:  "What  was  hia  position 
with  reference  to  the  car — ^was  he  close  to  it 
or  leaning  from  It?"  The  answer  was:  "I 
don't  know.  I  think  be  was  leaning  ont  a 
little.  I  don't  exactly  remember  all  that" 
Witness  said  by  stooping  dofra  he  could  see 
the  legs  of  the  tramps  running  south,  and 
they  were  black  legs,  witness  saw  Charlton 
when  he  fell  to  the  ground  north  of  the 
crane,  saw  him  when  bit,  and  saw  what  bit 
him.  He  was  the  first  person  to  blm,  and  it 
was  daylight  at  that  time. 

By  Mr.  Lane,  plalntUTs  showed  that  he 
took  certain  measurements  at  Paola,  where 
he  had  lived  about  12  years.  Witness  said 
there  was  one  main  track  of  the  Frisco  run- 
ning east  of  tbe  platform  and  depot.  The 
water  crane  that  struck  Charlton  was  on  the 
west  side  of  that  track  and  north  of  the 
depot  The  brick  platform  extends  from  the 
depot  to  beyond  the  crane.  The  crane  Is  122 
feet  from  the  depot  There  is  a  large  wooden 
water  tank  south  of  the  depot  112  feet  and 
on  the  same  side  of  the  track  as  the  water 
cran&  From  this  tank,  to  the  water  crane, 
it  Is  291  feet  The  restaurant  that  CSuirl- 
tim  went  into  that  morning  Is  west  of  the 
crane  and  a  little  bit  north.  Tbe  crane  Is 
of  iron  and  9  feet,  7  inches  around  at  the 
base.  Witness  did  not  measure  it  5  or  6 
feet  above  the  base,  but  thinks  it  about  six 
Inches  in  diameter  at  that  point  There  la 
a  spout  at  tbe  top  of  the  crane,  which,  when 
not  in  nse,  witness  thought  bangs  to  tbe 
south.  When  the  crane  Is  in  nse,  they  swing 
the  spout  around  ovet  tbe  track.  There  is 
an  iron  rod  at  the  side  of  the  crane,  next 
to  the  track,  and  about  8  or  4  Inches  from 
the  crane.  On  this  rod  there  is  a  dent,  7  feet 
1%  inches  above  the  platform.  (This  dent 
is  iHrasnmably  tbe  bend  in  tbe  rod  caused  by 
its  striking  Charlton,  referred  to  by  tbe 
former  witness.  (Witness  measured  the  dis- 
tance of  the  crane  from  tbe  west  rail  of  tbe 
track,  not  cmly  at  tbe  base,  but  at  the  dent 
The  crane  is  larger  below  than  above,  and 
is  8  teet  8%  Inches  from  the  west  rail  of 
the  track  at  its  base.  At  tbe  point  where 
the  rod  was  bent  or  dented  it  was  4  feet, 
6  Inches  from  the  west  rail.  A  box  car  pro- 
jects over  the  rail.  Witness  measured  box 
cars  at  Paola  standing  on  defendant's  track 
to  determine  their  projection  over  the  track. 
(The  qnestion  leading  up  to  this  answer  was 
objected  to  by  defendant  because  It  was  not 


shown  what  can  were  In  the  train  when  tbe 
accident  occurred.  "That  fact  can  be  shown," 
and  tbe  measurements  are  objected  to,  "un- 
less they  show  the  same  cars,  and  built  as 
the  car  In  this  train" — ^which  objection  was 
sustained:  plalntUTs  exciting.)  Continoing, 
witness  said  he  measured  several  kinds  of 
box  cars  on  defendant's  trades  at  Paola. 
"Q.  Will  you  give  the  measurements  of  the 
box  cars?"  Defendant  here  objected  to  the 
question  because  "It  should  be  confined  to 
the  cars  of  this  train."  Objectica  sustained; 
plaintiffs  excepting.  Witness,  continuing, 
said  be  luiew  the  projection  of  the  average 
standard  car.  At  this  point  defendant's  at- 
torney took  the  witness  In  hand  and  In  le- 
siwnse  to  inquiries  it  appeared  witness  got 
his  information  from  his  measurements  and 
came  to  a  conclnsl<ni  therefrom;  that  the 
measurements  were  made  at  Paola,  and  at 
no  other  point  Witness  was  never  In  the 
railroad  business.  Ointinuing,  In  response  to 
plaintiff's  attorney,  witness  said  that  he  had 
observed  box  freight  cars  on  railroads  all 
his  life,  and,  on  being  Inquired  of  what  the 
average  projection  of  a  standard  box  car 
beyond  tbe  rail  of  the  track  on  which  It 
rnns  was,  was  not  allowed  to  answer;  de- 
fendant objecting  generally,  and  the  court 
sustaining  said  objection.  On  cross-examina- 
tion, the  witness  identified  photographs  pre- 
sented to  him  by  defendant's  attorney,  and 
which  said  photographs  were  put  in  evidence 
and  by  stipulation  were  presented  to  and 
viewed  by  this  court  He  testified  that  four 
feet  above  tbe  bottom  of  tbe  water  crane  it 
Is  smaller  than  at  the  bottom  and  maintains 
the  smaller  size  to  the  top,  to  wit  a  diameter 
of  six  or  seven  inches.  The  water  crane  was 
in  plain  view,  and  "any  one  can  see  It  In 
daylight" 

By  Mr.  Logue,  plaintiffs  showed  that  he 
resided  In  Kansas  City  for  14  years;  was  now 
a  printer,  but  had  been  a  brakeman  on  de- 
fendant's ralhroad  in  1900  and  1901,  and  ran 
through  Paola,  and  was  familiar  with  the 
environment  there.  When  witness  ran  on  the 
road  it  was  known  as  the  Ft  Bcott  &  Mem- 
phis Road,  now  operated  by  defendant  Then 
this  occurred:  "Q.  Now,  did  yon  observe  In 
passing  through  there  on  freight  trains  and 
box  cars  how  near  a  train  was  to  that  crane 
In  passing?  A.  Not  exactly  in  passing — I 
knew.  Q.  Yon  never  measured  It?  A.  Na 
Q.  Did  yon  observe  its  nearness?  A.  Tee. 
Q.  State  how  near  the  crane  would  be  to  a 
passing  train.  A  I  would  say — on  some  cars, 
of  course,  some  are  wider  than  others — one 
time  my  arm  in  passing  there  brushed  against 
It.  (Defendant  moved  to  strike  out  the  last 
answer  as  incompetent  Tbe  court  sustained 
tbe  motion  and  struck  out  ths  answer.  To 
which  action  of  the  court  tbe  plaintiffs  ex- 
cepted.)" Continuing,  witness  said  the  crane 
would  be  two  feet  from  an  ordinary  box  car. 
Witness  said  be  was  familiar  with  the  du- 
ties of  a  brakeman;  that  on  a  box  car  is 
a  side  ladder,  and  all  the  ladders  have  Iron 
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rods  projecting  about  three  or  four  incbes 
from  the  car;  that  a  brakeman  often  ases 
the  ladder  when  the  train  is  In  motion,  and 
his  duties  require  him  to  use  It  more  wh<tn 
In  motion  than  when  not  At  this  point  In 
th^  trial  the  following  occurred:  "Q.  Now, 
what  are  the  brakemen's  duties  with  ref- 
erence to  keeping  bums  or  trespassers  off 
the  cars.  (Defendant  objected  to  the  ques- 
tion. The  court  sustained  the  objection.  To 
which  ruling  of  the  court  the  plalntitFs  ex- 
cepted.) Q.  I  will  ask  you  what  brakemen 
on  freight  trains  In  this  country  generally 
do  with  reference  to  trespassers  or  bums 
that  they  may  find  on  the  cars?  (Question 
objected  to  by  defendant,  and  the  court  sus- 
tained the  objection,  to  which  ruling  of  the 
court  the  plaintifFs  excepted.)  Q.  I  will 
ask  you  the  question  this  way:  Do  you  know 
what  the  brakemen  on  the  Frisco  habitually 
do  with  reference  to  trespassers  or  bums  on 
freight  trains?  (Defendant  objected  to  the 
question,  and  the  court  sustained  the  objec- 
tion, to  which  ruling  of  the  court  the  plain- 
tiffs excepted.)  Q.  Do  you  know  the  average 
distance  that  a  standard  box  car  projects 
beyond  the  rail  of  the  track  on  which  it  is 
running?  (Defendant  objected  to  the  ques- 
tion on  the  ground  that  it  was  not  competent. 
The  court  sustained  the  objection,  to  which 
ruling  of  the  court  the  plaintiffs  excepted.)" 
Gontlnulng,  the  witness,  in  response  to  a  ques- 
tion of  whether  he  knew  what  kind  of  cars 
th^  mn  over  the  Frisco  road,  replied:  "I 
tell  yon,  most  any  old  kind  of  a  car."  Wit- 
ness said  they  ran  the  same  kinds  of  cars 
that  are  run  on  all  roads;  that  the  projection 
of  a  box  car  commonly  run  on  defendant's 
road  at  Paola  Is  about  ^  inches,  24  or  26 
Inches,  that  some  cars  project  over  the  rail 
27  or  28  inches;  and  said  that  besides  his 
genera]  observation  he  had  measured  box 
cars  that  projected  as  far  as  that 

On  cross-examination  witness  said  he  never 
worked  for  the  Frisco,  but  said  he  could 
name  cars  that  ran  over  the  Frisco,  could 
not  say  they  ever  ran  through  Paola,  but 
saw  them  in  defendant's  yards  at  Kansas 
City;  that  he  had  seen  six  or  seven  cars  that 
be  had  measured  at  various  times,  had  meas- 
ured cars  at  the  request  of  one  of  the  plain- 
tiffs, Mr.  Charlton,  and  for  the  purpose  of 
testifying,  bad  visited  Mr.  Charlton  at  his 
home  at  Buckner,  Mo.,  and  had  talked  with 
him  about  the  case.  (Continuing,  the  witness 
mentioned  one  car  by  number,  a  stock  car, 
that  projected  22^  inches,  not  Including  the 
ladder;  and  another  that  projected  2Q\i,  in- 
ches, a  coal  car;  another  that  projected  21^ 
inches ;  another  that  projected  21  Inches;  an- 
other that  projected  20  Inches;  another  that 
projected  24  Inches;  another  that  projected 
27^  inches.  These  were  cars  that  ran  on 
defendant's  road  or  its  branches.  Witness 
said  that  the  track  was  straight  at  Paola 
and  any  one  could  plainly  see  the  water 
<nrane;  that  decedent  had  good  eyesight;  that 
freight  trains  did  not  stop  at  the  crane;  that 


they  generally  took  water  at  the  wooden 
tank  south  of  the  depot ;  that  the  water  crans 
was  used  for  passmger  trains.  On  belnc 
pressed  on  cross-examination,  the  witneM 
said  that  sometimes  he  had  the  water  crane 
in  mind,  and  sometimes  he  did  not  when  be 
passed  it  on  a  train.  Then  the  following 
occurred:  "Q.  Ton  say  you  did  at  timee? 
A.  I  did  at  times.  In  fsct  I  was  a  little 
afraid  of  It  It  was  a  little  too  close  ta 
suit  ma  (Defendant  moved  to  strike  ont 
the  last  answer,  and  the  court  sustained  the 
motion.) "  Continuing,  the  witness  said  there 
was  a  crane  on  defendant's  road  at  Olatbe, 
Kan.  He  had  measured  how  far  that  one 
was  from  the  track,  and  it  was  6  feet  from 
the  outside  of  the  west  rail.  He  also  meas- 
ured two  at  Kansas  City,  and  one  at  Rose- 
dale.  The  one  jat  Rosedale  is  4  feet  10  inch- 
es from  the  track.  On  redirect  examlnatl<m 
the  witness  said  he  made  these  measure- 
ments at  the  request  of  plaintiff,  Mr.  Chart- 
ton;  that  be  measured  others  l>esldes  those 
Inquired  of  by  defendant's  counsel,  one  at 
Kansas  City  which  Is  6  feet  from  the  outside 
rail,  and  another  there  that  is  4  feet  S% 
inches.  Then  the  following  occurred:  "Q. 
Would  a  brakeman's  duties  on  a  run  from 
Kansas  cnty  to  Ft  Soott  familiarise  him 
more  with  the  crane  at  Paola  than  the 
cranes  at  Kansas  City?  (Defendant  object- 
ed to  the  question  as  speculative,  and  the 
court  sustained  the  objection,  to  which  mlinf 
of  the  court  the  plaintiffs  excepted.  Q.  What 
use  Is  made  of  the  crane  here  in  Kansas 
City  that  Is  six  feet  from  the  track?  (De- 
fendant objected  to  the  question,  and  the 
court  sustained  the  objection,  to  which  ruling 
of  the  court  the  i>lalntlBs  excepted.)  Plain- 
tiffs here  offered  to  prove  that  all  freight 
trains  starting  out  of  Kansas  City  take 
water  at  this  crane  that  Is  six  feet  from  tlie 
track,  which  offer  was  rejected  by  the  court" 
The  plaintiffs  produced  themselves  as  wit- 
nesses. The  father  testified  that  his  son  had 
been  working  as  a  brakeman  for  defendant 
about  three  months ;  that  he  lived  in  Kansas 
City,  Mo.,  was  29  years  old,  and  had  never 
been  married ;  that  his  coplaintiff  was  mother 
of  decedent;  that  there  was  no  administra- 
tion of  the  estate  in  the  state  of  Kansas ;  that 
decedent  was  a  strong,  healthy  man,  weld- 
ing from  168  to  178  pounds,  was  6  feet  10 
Inches  in  height  with  good  habits  and  good 
business  capacity,  sober  and  industrlouj^ 
earning  at  the  time  of  his  death  |66  to  $80  a 
month,  and  running  on  defendant's  road  from 
Kansas  City  to  Ft  Scott  Witness'  health 
was  not  good  for  30  years,  was  a  poor  man, 
and  in  debt  Decedent  had  been  working  tor 
Mmself  for  six  years,  but  had  contributed 
somewhat  towards  witness'  support  and 
sometimes  would  lay  off  to  help  on  the  farm. 
On  cross-examination  it  was  disclosed  that 
plaintiffs  had  other  children;  two  younger 
ones  working  at  home  part  of  the  time.  De- 
cedent had  commenced  work  for  himself 
on  a  cable  line  at  S40  a  month.    Before  he 
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w«it  to  work  for  defendant  he  wan  firing  on 
the  Memphis  Road,  1.  e.,  the  road  now 
operated  by  defendant  throngh  Paola,  and 
which  stopped  operation  In  September,  1901. 
How  long  be  worked  for  the  Memphis  Road 
is  not  disclosed.  By  the  mother  of  decedent, 
it  was  shown  that  she  saw  her  son  the  night 
after  he  was  hnrt  He  was  then  paralysed. 
He  was  bronght  to  the  German  Hospital  at 
Kansas  uity,  and  died  there  of  his  Injuries, 
being  paralyzed  till  his  death.  The  remain- 
der of  her  testimony  follows  closely  the  trend 
of  her  husband's. 

It  will  be  seen,  from  the  foregoing  evi- 
doice,  the  crane  was  about  S  feet  In  diameter 
at  Its  base,  while  6  or  6  feet  above  Its  base 
it  narrowed  to,  say,  e  Inches,  and  continued 
that  diameter  to  the  top.  Fastened  to  and 
nmning  up  and  down  this  water  crane, 
from  2  to  4  inches  distant  (and  that  mnch 
nearer  the  track),  was  a  rod  as  thick  as 
one's  finger,  and  this  rod  was  the  loojection 
tliat  struck  decedent  While  the  evidence 
does  not  show  the  height  of  the  whole  affair, 
yet  the  photographs  Intiodaced  in  evidence 
and  exhibited  to  us  indicate  it  was  at  least 
9  or  10  feet  high.  The  same  photographs 
show  the  rod  commencing  about  8%  feet 
from  the  ground,  and  running  np  nearly 
vertically  along  the  crane  tor,  say,  6  feet. 
But  at  the  point  decedent  came  in  contact 
with  it  it  Is  somewhat  closer  to  the  track — 
say,  2  inches — than  it  Is  at  the  lower  end. 
Such  Is  the  case  on  the  facts.  On  this  rec- 
ord, was  it  error  to  allow  the  demurrer? 

1.  In  getting  to  a  right  conclusion,  certain 
questions  may  be  eliminated  at  the  threshold 
of  the  discussion;  for  instance,  the  answer, 
somewhat  as  a  conclusion  of  law,  pleads  that 
the  cause  of  action  accrued  In  Kansas,  grew 
out  of  an  employment  in  that  state  and  out 
of  the  laws  thereof,  and  hence  was  not  en- 
forceable la  Mtssonrl.  As  it  looks  to  us,  this 
proposition  is  not  pursued  or  contended  for 
by  defendant  on  this  appeal;  but,  if  con- 
tended for,  it  is  not  tenable.  Lee  y.  Bail- 
toad,  196  Mo.  400,  92  S.  W.  614.  Again,  in 
solving  the  problem  submitted,  it  may  be 
assnmed  that  the  parents  of  decedent  were 
entitled  to  the  damages,  if  any,  sued  for; 
and  this  is  so,  because  said  section  2469  of 
Dassler's  Compilation  of  the  Oeneral  Stat- 
utes of  Kansas,  the  same  being  the  appli- 
cable part  of  the  law  of  descents  and  distribu- 
tions of  that  state.  Is  held,  in  Railroad  v. 
Ryan,  02  Kan.  682,  94  Pac.  603,  to  control  in 
tills  character  of  a  case;  that  is  to  say, 
tile  ptirase  "next  of  kin"  used  in  the  damage 
act,  to  wit,  in  said  sections  418  and  419,  is 
construed  by  the  Ryan  Case  to  mean  those 
who  inherit  from  deceased  under  section  2469 
— in  this  instance,  the  father  and  mother. 
It  fallows  that  a  bar  to  a  recovery  cannot 
be  based  on  the  theory  tliat  plaintiffs  as  par- 
ents could  not  sue,  nor  on' the  other  theory, 
that  the  statutes  in  hand  are  not  enforceable 
in  our  own  state. 

2.  Said  statates  (section  418,  snpra)  pro- 


vide that  an  action  lies  for  damages  on  ac- 
count of  the  death  of  a  person  caused  by  the 
wrongful  act  or  omission  of  another,  when, 
and  only  when,  decedent  himself  could  have 
maintained  an  action  had  he  lived.  This 
being  so,  the  main  question  may  be  stated 
In  tills  way:  Had  decedent  survived,  wonid 
an  action  lie  in  his  favor  for  the  injuries 
complained  of?  Defendant's  counsel  say, 
"No,"  because  decedent,  as  a  matter  of  law, 
in  the  first  place,  assume  the  risk  of  being 
struck  by  the  rod  appended  to  the  water 
crane;  and,  in  the  second  place,  was  guilty 
of  contributory  negligence.  Of  these,  seria- 
tim. 

(a)  Whether,  in  the  enforcement  of  a  stat- 
ute of  a  sister  state,  which  «iforcemait  calls 
into  play  a  construction  of  the  common  law, 
we  should  adopt  our  own  construction  of  the 
common  law,  and  thus  avoid  being  double- 
tongued,  or  adopt  a  different  construction  of 
the  common  law,  one,  for  example,  entertain- 
ed by  the  courts  of  last  resort  in  such  sister 
state,  and  so  speak  with  two  voices,  has  been 
a  vexed  question.  Lee  v.  Railroad,  195  Mo., 
loc.  cit  ^  92  S.  W.  614 ;  Root  v.  Railroad, 
196  Mo.,  loc.  cIt  369  et  seq.,  92  8.  W.  621; 
Fogarty  v.  Transfer  Co.,  180  Mo.  490,  79  S. 
W.  664.  The  law  In  that  behalf  may  yet 
be  in  a  formative  and  fluent  condition.  Be 
this  one  way  or  the  other,  In  the  case  at  bar 
no  difficulty  exists.  In  the  Lee  Case,  supra, 
we  had  before  us  the  same  sections  of  the 
Kansas  damage  act  under  review  now.  In 
that  case,  substantially  the  same  contentions 
were  made  by  the  defendant  In  that  case 
It  became  necessary  to  examine  the  decisions 
of  the  Supreme  Court  of  Kansas,  and  to 
ascertain  the  state  of  the  law  on  que-tlons 
of  assumed  risks  and  contributory  negli- 
gence. As  a  result  It  was  held  there  Is  no 
substantial  conflict  between  the  decisions  of 
this  court  and  that  We  may  proceed,  there- 
fore, to  a  consideration  of  this  case  levying 
tribute  and  relying  indiscriminately  on  the 
prononncements  and  doctrines  of  elthsr 
court 

(b)  Assumption  of  risks  rests  on  contract; 
negligence  rests  ta  tort  Dale  v.  Hlll-O'Mera 
Construction  Co.,  108  Mo.  App.,  loc.  cIt  97, 
82  S.  W.  1002.  The  servant  when  he  enters 
his  master's  employ,  impliedly  agrees  with 
him,  for  the  compensation  named,  to  assume 
the  risk  of  usual  dangers  incident  to  the 
work.  But  the  servant  does  not  assume  the 
risk  of  the  master's  negligence,  for  a  very 
good  reason,  and  that  is,  because  it  Is  a 
fundamental  proposition  that  it  Is  against 
public  policy  for  a  master  to  contract  against 
his  own  negligence.  So,  too,  in  the  assump- 
tion of  risks  by  a  servant  it  Is  well  to  con- 
sider a  certain  assumption  by  the  master, 
and  that  is,  that  the  master  Impliedly  con- 
tracts with  the  servant  that  he  will  exer- 
cise ordinary  care  to  protect  sach  servant 
from  Injury  by  providing  a  reasonably  safe 
place  for  him  to  work.  When  these  two  as- 
sumptions are  considered  as  proceeding  hand 
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In  hand.  It  will  be  perceived  that  the  risks 
assnmed  by  the  servant  are  thcMse  risks  alone 
which  remain  after  the  master  has  exercised 
ordinary  care.  In  Curtis  v.  McNair,  173  Mo. 
270,  73  8.  W.  167,  ValUant,  J.,  speaking  for 
this  court,  said:  "A  servant  assumes  the 
risk  of  danger  Incident  to  the  work  he  en- 
gages to  perform,  and.  If  he  Is  Injured  as  a 
result  of  that  which  was  to  be  expected  In 
the  usual  course  of  such  work,  the  master  is 
not  liable.  There  "are  many  kinds  of  busi- 
ness the  operations  of  which  are  attended 
with  danger  which  cannot  l>e  prevented  by 
ordinary  care  and  precaution.  When  one  en- 
gages in  such  business,  and  suffers  from 
causes  Incident  to  Its  character,  he  has  no 
legal  remedy.  In  such  case  he  suffers,  not 
because  of  negligence  of  his  master,  but  be- 
cause of  a  danger  Incident  to  the  business. 
But  the  only  risk  the  servant  does  assume  is 
of  that  which  Is  liable  to  happen  on  account 
of  the  nature  of  the  business  when  the  master 
has  used  reasonable  care  to  avoid  such  a 
result  It  Is  the  duty  of  the  master  to  exer- 
cise reasonable  care,  commensurate  with  the 
nature  of  the  business,  to  protect  his  servant 
from  the  hazards  Incident  to  it  Williams  v. 
Railroad,  119  Mo.  816,  24  S.  W.  782 ;  Rodney 
V.  Railroad,  127  Mo.  676,  28  S.  W.  887,  80 
S.  W.  160;  Herdler  v.  Buck's  S.  &  R.  Co., 
136  Mo.  8,  87  S.  W.  116.  This  duty  the  law 
Imposes  on  the  master,  and  will  not  allow 
him  to  cast  It  off.  It  Is  contrary  to  public 
policy  to  allow  the  master  to  relieve  himself 
by  contract  from  liability  for  his  own  negli- 
gence. What  the  law  forbids  to  tie  done  by 
express  contract  It  will  not  assist  to  be  done 
by  implying  a  contract  A  risk  which  the 
law,  on  the  ground  of  public  policy,  will  not 
allow  the  servant  to  assume.  It  will  not  Im- 
ply from  bis  conduct  that  be  has  assumed. 
Blanton  v.  Dold,  109  Mo.  64,  18  S.  W.  1149; 
Setae  V.  Railroad,  127  Mo.  886,  30  S.  W.  126, 
48  Am.  St  Rep.  633 ;  Pauck  v.  St  L.  Dressed 
Beef  Oo.,  159  Mo.  467,  61  S.  W.  806;  Wendler 
V.  People's  H.  F.  Co.,  166  Mo.  627,  65  S.  W. 
737.  The  servant  never  assimies  the  risk  of 
the  master's  negligence.  In  a  suit  therefore, 
by  a  servant  against  lUs  master,  in  which 
ttie  petition  alleges  that  the  plaintiff's  in- 
juries were  due  to  defective  appliances  fur- 
nished by  the  master  for  the  use  of  the  ser- 
vant the  dangerous  condition  of  which  was 
known,  or  by  the  exercise  of  ordinary  care 
would  have  been  known,  to  the  master,  a 
plea  which  sets  up  that  that  condition  was 
also  known,  or  by  the  exercise  of  ordinary 
care  on  his  part  would  have  been  known, 
to  the  servant,  does  not  constitute  a  defense 
to  the  action  on  the  theory  of  an  assump- 
tion of  risk  by  the  servant  because  tbe  serv- 
ant cannot  assume  to  bear  the  consequences 
of  the  master's  negligence." 

A  servant  however,  may  contract  with 
his  master  to  work  in  a  place  and  with  tools 
of  a  certain  kind  and  condition.  He  may 
know  precisely  what  he  is  doing.  Tbe  tools 
may  not  be  of  the  t>est,  and  he  may  be  will- 


ing to  use  them  as  tbeiy  are.  The  place  pro- 
vided by  the  master  for  him  to  work  might 
have  t)een  safer,  but  the  servant  knows  it  all, 
or  has  such  means  of  knowledge  as  amount 
to  knowledge,  and  may  be  willing  to  take  and 
hold  service  under  existing  conditions.  What 
may  be  the  law  covering  assumption  of  risks 
under  such  circumstances  is  not  necessary  toe 
us  to  consider,  for  there  is  no  evidence  het« 
that  Chariton  knew  how  close  this  water 
crane  and  projecting  rod  w«re  to  defendant's 
track;  nor  had  he  such  means  of  knowledge 
as  would  be  eaulvalent  to  knowledge.  No  one 
told  him  of  tbe  distance.  Hie  knowledge^  If 
any  he  had,  under  tbe  facts  in  proof,  was 
such  only  as  might  come  to  him  while  he  was 
attending  to  and  absorbed  in  his  duties  as 
a  trainman,  running  through  Paola  and  stop- 
ping, possibly,  for  water  at  the  wooden  tank. 
On  such  proof,  we  are  not  willing  to  say  as 
a  matter  of  law  that  he  should  be  held  to 
know  the  distance  of  the  crane  and  rod  from 
the  track;  that  is,  the  danger  therefrom. 
It  is  a  matter  of  common  observation  that 
there  is  a  radical  difference  between  avei^ 
age  people  in  power  of  accurate  observation. 
Tbe  language  of  the  Supreme  Court  of  Kan- 
sas, in  Rouse  V.  Ledl>etter,  66  Kan.,  loa  cit 
352,  43  Pac.  251,  is  apposite  here.  That 
court  there  says:  "The  faculty  of  dose  ob- 
servation of  objects  is  largely  a  gift  Some 
persons  may  walk  once  along  a  street  and 
be  able,  without  any  special  effort  to  de- 
scribe every  prominent  object  upon,  and 
every  projection  Into,  the  street  while  others 
might  go  up  and  down  the  same  street  for  a 
year,  who  could  not  describe  such  objects 
and  projections." 

The  crane  maintained  by  defendant  was 
not  an  appliance  directly  touching  the  duties 
of  decedent  as  a  brakeman  on  freight  trains. 
Freight  trains  did  not  use  that  crane.  Its 
location  and  maintenance  p«talned  to  a 
railroad  department  other  than  decedent's. 
Its  use  was  for  other  employes.  He  had  not 
been  warned  of  danger  from  the  proximity 
of  that  crane.  His  own  business  as  a  brake- 
man  was  of  such  an  exacting  kind  as  to  re- 
quire bis  close  attention  thereto,  and  thero- 
fore,  In  our  opinion,  under  the  proof  here,  he 
was  entitled  to  labor  for  his  master  In  reli- 
ance upon  the  assurance  of  that  master,  Im- 
plied by  bis  employment  that  such  master 
would  exercise  due  and  ordinary  care  to 
preserve  his  life  from  the  danger  of  projec- 
tion maintained  by  the  master  on  the  right 
of  way  so  negligently  close  to  the  track  as 
to  put  him  in  peril,  while  he  was  using  due 
care  about  his  master's  business  and  In  tbe 
line  of  his  duty.  On  a  trial  anew  the  de- 
fense of  assumption  of  risks  may  assume 
another  phase.  We  hold  that  on  the  facts 
now  before  us  such  defense  cannot  be  de- 
clared as  a  question  of  law,  and  Tieace  the 
demurrer  cannot  be  sustained  on  that  theory. 

(c)  The  case  being  bottomed  on  tbe  alleged 
negligence  of  defendant  the  next  question 
is:    Was  such  negligence  proved?    Defend- 
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■at  inslBta  It  was  not,  plaintiff*  Insist  It 
was,  and  the  main  controversy  Is  pitched  at 
tbls  point 

"Negllgoice"  Is  tbe  absence  of  dne  care. 
Thie  care"  is  a  duty  lying  at  tbe  root  of 
the  social  compact  Right  eariy  in  the  lils- 
tory  of  the  human  race  the  question  was 
asked,  "Am  I  my  brother's  keeper?"  an  old, 
old  qnestlon,  but  yet  new  withal.  Whatever 
doubt  may  have  arisen  In  the  mind  ot  the 
unhappy  man  who  first  asked  It,  no  doubt 
exists  in  the  law  on  the  right  answer,  then 
or  now.  In  Van  Winkle  t.  American  Steam 
Koller  Co.,  52  N.  J.  Law,  loa  dt  247,  19  Atl. 
475,  Beasley,  0.  J.,  speaiu  for  that  learned 
court  as  follows:  "The  law  hedges  around 
the  lives  and  persons  of  men  with  much  more 
care  than  it  employs  when  guarding  their 
property,  so  tliat,  In  this  particular,  it  makes, 
In  a  way,  every  one  bis  brother's  keei>er, 
and  therefore  it  may  well  be  doubted  whether 
In  any  snpposable  case  redress  should  be 
withheld  from  an  Innocent  person  who  has 
sustained  Immediate  damage  by  the  neglect 
of  another  In  doing  an  act  which.  If  careless- 
ly done,  threatens.  In  a  high  degree,  one  or 
more  persons  with  death  or  great  bodily 
harm."  In  the  leading  case  of  Murphy  v. 
Bailroad.  IIB  Mo.  Ill,  21  S.  W.  862,  this 
court  bad  before  it  a  case  not  differing  In  es- 
sential features  from  the  one  at  bar.  In  one 
respect  the  Murphy  Case  does  differ,  in 
that  Murphy,  the  engineer,  at  the  time  be 
was  Injured  by  a  permanent  structure,  to 
wit,  a  wing  fence,  bad  assumed  a  somewhat 
imasnal  attitude  on  tiie  side  of  his  engine, 
tiiougb  It  was  in  tbe  line  of  b!s  duty,  as 
the  court  held  under  the  peculiar  facts  there 
existing.  In  tbe  case  at  bar  there  is  no  evi- 
dence tliat  Charlton  assumed  an  unusual  at- 
titude. He  was  on  the  brakeman's  ladder  on 
the  aide  of  the  car.  It  is  true  the  evidence 
Indicates  he  leaned  out  a  little,  but  It  would 
be  strnlnlng  at  a  gnat  (while  swallowing  a 
camel)  to  allow  the  case  to  ride  off  on  the 
theory  that  the  angle  at  which  be  leaned  out, 
under  this  proof,  was  unusual.  Two  of  the 
syllabi  of  the  Murphy  Case  formulate  tbe 
gist  of  the  matter,  and  are  as  follows: 

"A  railway  company  is  required  to  place 
Its  signal  x>ost8,  cattle-guard  fences,  and 
other  structures  used  In  connection  with 
the  road  at  a  safe  distance  from  the  track, 
to  the  end  that  they  will  not  be  dangerous 
to  Its  employes  In  operating  tbe  trains. 

"Where  the  company  has  Itself  placed  such 
structures  so  near  the  track  as  to  be  dan- 
gerous to  Its  servants  In  the  discharge  of 
the  duties  assigned  to  them,  and  an  injury 
occurs  from  that  cause  without  fault  on 
tbe  part  of  the  servant  Injured,  the  liabili- 
ty <k  tbe  company  is  fixed." 

It  may  be  conceded  that  other  courts  have 
arrived  at  a  different  conclusion  than  an- 
Boonoed  In  ttie  Murphy  Case,  on  a  practical- 
ly equivalent  condition  of  material  facts; 
but  the  doctrine  of  that  case  has  never  boea 
criticised  by  this  court,  seems  sound,  and  la 


strongly  supported  elsewhere.  Bailroad  v. 
McDade,  191  U.  &  04,  24  Snp.  Ot  24,  4» 
L.  Bd.  90;  Railroad  t.  Michaels,  S7  Kan. 
474,  46  Pac.  988;  Railroad  ▼.  Thompson,  94 
Ala.  636,  10  South.  280;  BaUroad  v.  Davis, 
02  Ala.  800,  9  South.  262,  25  Am.  St  Rep. 
47;  Railroad  v.  Mansell,  138  Ala.  548,  36 
South.  459;  Central  Trust  Co.  v.  Railroad 
(O.  C.)  78  Fed.  661;  Wlthee  T.  Somerset 
TractI<Mi  Co.,  08  Me.  61,  66  Atl.  204;  RaU- 
road  V.  Thompson,  210  111.  226,  71  N.  B.  328; 
Kelleher  ▼.  Railroad,  80  Wis.  584,  50  N.  W. 
942  (the  doctrine  of  this  case  may  not  have 
been  followed  in  a  later  one,  Scldmore  v. 
BaUroad,  89  Wis.  188,  61  N.  W.  765);  BaU- 
road V.  Welch.  52  111.  183,  4  Am.  Rep.  593; 
Whipple  V.  Railroad,  10  R.  I.  687,  85  AtL  806. 
61  Am.  St  Rep.  706.  Cases  may  be  found 
from  Indiana,  Iowa,  Washington,  New  York, 
Massachusetts,  and  Michigan  (and  perhaps 
from  otbts  states),  referred  to  by  defend- 
ant's lotmed  counsel  whidi  lend  countotance 
to  another  view;  but  an  analysis  of  those 
cases  will  show  that  whUe  In  some  In- 
stances they  run  counter  to  the  doctrine  of 
the  Murphy  Case,  yet  In  other  Instances, 
the  facts  dealt  with  are  so  essentially  dlffer- 
mt  as  to  make  the  cases  not  in  point  For 
taistance.  In  a  very  late  Michigan  case  (Wil- 
son V.  Railroad,  106  N.  W.  1021),  a  brake- 
man  was  caught  while  on  tbe  ground  be- 
tween a  car  and  a  cattle  chute.  He  had 
full  command  of  bis  own  movements.  Tbe 
danger  was  obvious  and  glaring  and  well 
known  to  him,  and  it  was  held  there  could 
be  no  recovery.  In  Jennings  v.  Railroad, 
7  Wash.  275,  34  Pac.  037,  a  conductor  of  a 
cable  car  was  smashed  between  the  car 
and  the  side  of  a  door  in  the  power  house. 
Tbe  space  was  too  small  for  a  man's  body. 
He  was  familiar  with  that  fact  He  had  full 
command  of  bis  own  movements,  and  under 
the  circumstances  It  was  held  there  could 
be  no  recovery.  Gases  from  Indiana  should 
possibly  be  read  In  the  light  fcf  tiie  doctrine 
of  that  court  to  the  effect  that  plaintiff  is 
held  in  effect  to  prove  a  negative,  to  wit 
the  absence  of  contributory  negligence  (Rail- 
road V.  Stick,  14S  Ind.,  loc  cit  553,  41  N. 
E.  365;  Railroad  v.  Finney,  145  Ind.,  loc 
dt  556,  42  N.  B.  816);  while  In  Missouri  the 
doctrine  Is  that  contributory  negligence  Is 
an  aflSrmatlve  defense  of  which  defendant 
carries  the  burden  of  proof,  though,  of 
course,  contributory  negligence  In  a  given 
case  may  be  made  out  on  plaintiflTs  proof 
alone. 

In  tbe  Murphy  Case  the  board  doing  the 
mischief  was  30  inches  from  the  rail  at 
the  bottom,  and  about  48  Inches  from  a 
perpendicular  to  the  rail  at  the  top.  In  the 
case  at  bar,  as  we  understand  the  record, 
the  crane  proper  was  64  Inches  from  a  per- 
pendicular to  the  rail.  The  rod  was,  say,  4 
inches  nearer  such  perpendicular,  leaving 
50  Inches.  The  hand  holds,  constituting 
tbe  ladder  of  a  box  car,  project  say,  4 
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IncbML  That  ieaves  46  Inches  from  the  rod 
to  8  perpendicular  to  the  track.  If  27% 
Inches  be  deducted  for  the  projection  of  a 
Tery  broad  car,  there  would  be  left  18% 
inches.  We  decline  to  say  as  a  matter  of 
law  that  18%  inches  are  a  reasonably  safe 
distance  for  such  a  structure.  If,  Instead 
of  taking  the  projection  of  a  broad  car,  we 
take  a  car  projecting  22%  Inches,  that  leaves 
a  space  of  28%  Inches  from  the  hand  hold 
to  the  rod.  We  decline  to  say  as  a  matter 
of  law  that  that  is  a  safe  distance.  In 
ascending  a  ladder  the  body  Is  not  usually 
compressed  against  the  ladder,  even  If  the 
face  be  turned  to  the  wall.  But  if  the  body 
be  turned,  as  may  very  well  be,  for  the 
purposes  of  observation,  signaling,  or  other- 
wise, or  if  occasion  arises  to  lean  out  some- 
what, the  danger  of  c(Hning  in  contact  with 
the  rod  is  apparent  The  evidence,  so  far 
as  permitted  at  the  trial,  showed  other  wa- 
ter cranes  of  defendant  were  not  as  close 
to  the  track  as  the  one  In  question,  and  we 
can  conceive  of  no  legitimate  necessity  for 
maintaining  a  water  crane  so  close  to 
a  passing  car  as  to  be  dangerous  to  a  brake- 
man  in  the  line  of  his  duty.  Therefore,  to 
maintain  a  water  crane  at  an  unsafe  dis- 
tance, when  a  safe  distance  might  be  ascer- 
tained by  the  simple  application  of  foot  rule 
or  tape  line,  ought  to  be  held  negligence 
In  a  master,  and  the  issue  of  negligence 
should  have  been  pat  to  the  jury  in  this 
case,  unless  decedent  was  guilty  of  con- 
tributory negligence. 

(d)  Was  decedent  guilty  of  contributory 
negligence?  He  left  bis  train  to  get  a  lunch. 
Shall  we  bold  that  negligence?  Hardly,  as 
long  as  men  must  eat  In  order  to  live. 
Defendant  does  not  contend  that  only  hungry 
brakemen  are  good  brakemen.  He  mount- 
ed bis  train  when  in  motion  to  resnme  his 
duties.  Was  that  usual  act  a  negligent  one 
In  a  freight  brakeman?  Certainly  not  It 
Is  snggested  that  he  mounted  the  train  on 
the  wrong  side  of  the  crane,  and  therefore 
was  guilty  of  negligence.  But  why  (having 
an  eye  to  mounting .  a  car)  should  there 
be  a  wrong  and  a  right  side  to  a  crane? 
And  how  can  we  say  that  a  brakemap  can 
mount  a  moving  train  at  any  place  he  may 
choose?  But  It  Is  said  he  was  observing 
tramps,  who  either  had  been  or  threatened 
to  become  trespassers  on  the  train,  and 
therefore  was  not  in  the  line  of  his  duty. 
Defendant's  counsel  stoutly  Insist  that  he 
had  no  such  duty,  and  therefore  was  Inat- 
tentive to  bis  master's  business,  and  was 
transacting  simply  bis  own;  that  Is  to  say, 
in  the  absence  of  proof,  we  shall  assume  that 
a  freight  brakeman  has  no  concern  with 
tramps,  no  duty  to  perform  in  that  regard. 
We  take  it  this  is  rather  a  narrow  view 
of  the  duty  of  a  brakeman,  who,  with  other 
trainmen,  have  charge  of  valuable  property 
of  the  master  exposed  to  depredation  from 
such  lawless  nondescripts  and  whose  own 
liveii  may  be  In  danger  therefrom.    But,  be 


that  aa  it  may,  the  plaintiff  undertook  to 
Introduce  evidence  showing  the  duties  of 
brakemen,  which  evidence  was  excluded,  and 
the  propriety  of  which  mling  is  presently 
to  be  considered.  On  demurrer,  plaintiffs 
were  entitled  to  the  full  force  ot  all  their 
evidence,  direct  and  inferential.  They  were 
entitled  to  every  reasonable  inference  fairly 
deduced  from  the  facts  proved,  and  on  thla 
record  It  ought  not  to  be  said,  as  an  ir- 
resistible conclusion  of  law,  that  decedent 
was  guilty  of  contributory  negllg«>ce.  The 
court  therefore  erred  in  granting  a  demur- 
rer, and  erred  again  when  it  refused  to  set 
aside  the  Involuntary  nonsuit 

3.  As  the  case  must  be  tried  again.  It  be- 
comes necessary  to  consider  questions  per- 
taining to  the  admissibility  of  evidfince. 

(1)  Harry  Ryan  testified  that,  -whea  Charl- 
ton came  into  the  lunch  room,  he  spoke  to 
him  about  "hoboes  beating  blm  In,"  which 
answer  was  struck  out  on  motion  of  defoid- 
ant  The  particulars  of  this  conversaticm 
between  Charlton  and  Ryan  would  be  hear- 
say, but  the  fact  that  a  conversation  was 
held,  and  the  identification  of  the  subject- 
matter  of  that  conversation,  we  think,  was 
relevant  In  no  other  way  could  the  jury 
have  a  connected  or  rational  view  of  hap- 
penings immediately  afterwards  in  relation 
to  these  tramps  in  which  witness  Harris  and 
decedent  played  a  part 

(2)  Mr.  Logue  was  a  witness  for  plaintiffs. 
He  had  been  a  brakeman,  working  on  de- 
fendant's road,  and  was  familiar  with  the 
crane.  He  never  measured  Its  distance  from 
a  car,  but  he  knew  that  It  brushed  his  arm 
once  in  passing.  This  evidence  was  ex- 
cluded. We  think  It  competent  proof.  It 
tended  to  show  the  nearness  of  the  crane 
and  its  appendages,  and  hence  the  incident 
dangers.  If  the  witness  assumed  an  un- 
natural and  unnecessary  position  when 
brushed  by  the  crane,  that  was  a  matter  to 
be  developed  by  cross-examination.  The 
prima  fade  presumption  was  be  was  exercis- 
ing due  care  and  was  in  a  usual  attitude, 
and  It  devolved  on  defendant  to  overthrow 
this  presumption.  Furthermore,  that  acci- 
dents have  theretofore  happened  under  the 
same  conditions  at  a  given  spot  from  the 
same  cause  seems  competent  proof.  District 
of  Columbia  v.  Arms,  107  U.  S.  619,  2  Sup. 
Gt  810,  27  L.  Ed.  618;  Golden  v.  City  of 
Clinton,  64  Ma  App.  100.  Tending  In  the 
same  direction,  though  on  a  dlfTerent  matter, 
Is  a  line  of  fire  cases  holding  that  the  escape 
of  fire  from  other  engines  at  other  times 
may  be  shown.  Campbell  ▼.  Railroad,  121 
Mo.  340,  25  S.  W.  936,  26  L.  R.  A.  175.  42  Am. 
St  Rep.  530;  Matthews  r.  Ralbnad,  142  Mo. 
646,  44  S.  W.  802. 

(3)  By  the  same  witness  plaintiffs  under- 
took to  prove  the  duties  of  a  brakeman  with 
reference  to  keeping  trespassers  off  the  cars, 
and  the  testimony  was  excluded.  There  are 
two  ways  of  proving  a  line  of  duty.  One 
way  would  be  to  show  the  master's  rules  and 
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Olden.  But,  If  ni«h  rales  and  orders  were 
ibown,  tb*t  does  not  settle  the  question  of 
dntlea,  becaiue  wltli  the  master's  acqol- 
cseence  these  roles  and  orders  may  be  en- 
tirely Ignored,  and  a  new  list  of  duties  and 
cnstoma  grow  up  in  Ilea  thereof  with  the 
master'B  acquiescence.  There  Is  another 
way,  and  that  Is  to  actually  prove  what 
brakemen  usually  do.  We  think,  therefore, 
fills  witness  was  competent  to  testify  to  the 
usual  datles  of  a  brakeman,  and,  if  those 
duties  In  any  way  pertained  to  putting  oCT 
tramps  or  keeping  them  off  of  can,  the 
facts  should  be  developed  This  course  has 
been  allowed  as  a  practical  one.  Farber  T> 
Ralhroad,  139  Mo.,  k>c.  dt  278  et  seq.,  40 
a  W.  832.  See,  also,  Farber  y.  Railroad,  116 
Mo.,  loc  dt.  M-«6,  22  8.  W.  631,  20  L.  R.  A. 
300;  Krueger  t.  Railroad,  94  Mo.  App.,  Utc 
<tt.  462.  68  S.  W.  220. 

(4)  By  the  same  witness,  Logne,  it  was 
shown  that  he  bad  observed  the  crane.  De- 
fendant's counsel  then  propounded  to  him 
this  query.  "Tou  say  you  did  at  tloKS?" 
CThat  Is,  observed  the  crane.)  Tile  answer 
was:  "I  did  at  times."  The  witness  then 
volunteered  the  remark:  "In  fact,  I  was  a 
lltUe  afraid  of  it  It  was  a  little  too  close 
to  suit  me."  The  court  on  motion  struck  out 
the  whole  answer.  This  was  wrong;  but  the 
last  part  of  it,  to  the  effect  that  the  witness 
was  afraid  of  It,  and  it  was  too  close  to  suit 
him,  should  have  been  struck  out  It  was 
a  mere  voluntary  remark,  a  conclusion  of 
the  witness,  and  put  In  for  coloring  matter. 
If  counsel  had  asked  his  reason  for  noticing 
the  crane,  and  the  witness  had  given  those 
reasons,  the  matter  might  have  stood  on  a 
different  footing. 

di)  Having  shown  that  there  was  a  crane 
at  Kansas  City  further  from  the  track,  plain- 
tiff sought  to  show  by  Logue  that  the  datles 
of  a  brakeman  would  familiarize  him  more 
with  one  crane  than  with  another.  This  was 
excluded  as  speculative,  and,  we  think,  cor- 
rectly. But  Information  was  sought  from 
Otis  witness  as  to  the  use  of  the  Kansas 
GKy  crane,  and  It  was  excluded.  Follow- 
ing that  plaintiff  tendered  testimony  to 
prove  that  all  freight  trains  starting  out  of 
Kansas  City  took  wafer  at  a  crane  six  feet 
from  the  track.  This  offer  was  rejected  by 
the  court  We  think  this  competent  proof. 
Decedent's  train  did  not  water  at  the  crane 
at  Paola.  If  his  trains  took  water  at  a 
crane  six  feet  from  the  track  at  Kansas  City, 
that  was  a  drcumstanoe  throwing  light  on 
the  Issue  of  contributory  negligence,  and  It 
was  a  circumstance  going  deeper  than  that 
and  tended  to  show  there  was  no  Imperative 
physical  necessity  in  the  maintenance  of  a 
crane  so  close  to  the  track  as  the  one  at 
Paola,  and  hence  tended  to  show  the  Paola 
crane  was  negligently  maintained  by  defend- 
ant 

(fQ  Plaintiff*  sought  to  show  by  Mr.  Lane 
that  be  made  measurements  of  the  width  of 
defendant's  freight  cars  at  Paola.    Mr.  Lane 


was  not  a  railroad  man,  was  not  advised 
by  his  experience  or  training  of  the  average 
width  of  such  cars,  and  hence  was  incom- 
petent to  testify  to  that  fact  But  in  the 
absence  of  knowledge  on  the  part  of  plaln- 
tUDs  of  the  Identical  car  doing  the  Injury 
and  the  width  of  8U<*  car,  and  its  projection 
over  the  rail,  plaintiffs  were  entitled  to  the 
next  best  imtof  of  which  the  facts  were  aus- 
c^tlble,  to  wit  to  show  the  various  widths 
of  cars  used  on  defendant's  road,  and  hence 
the  measurements  taken  by  him  should  have 
been  admitted. 

The  cause  is  reversed  and  remanded,  with 
directions  to  the  circuit  court  to  sustain 
plalntitCs'  motion  to  set  aside  the  nonsuit  and 
proceed  with  a  new  trial  in  accordance  wltb 
this  opinion. 

BRACB,  P.  J.,  and  VALLIANT,  J.,  con- 
cur.    GRAVES,  J.,  concurs  in  the  result 


STATE  ex  int  HADLET,  Atty.  Gen.,  v. 
DELMAB  JOCKBT  CLUB. 
(Supreme  Court  of  Missouri.     Nov.  22,  1906.) 

1.  COBPOBATIONS  —  QhABTKK  —  FoRFBITXTBS  — 
ESSTOPPEL. 

Where  a  corporation  formed  to  encourage 
and  promote  agriculture,  the  improvement  of 
stock,  etc..  bv  giving  exhibitions  of  agricultural 
products  and  speed  contests,  and  to  establish 
suitable  fair  grounds  and  a  race  trade  in  the 
city  of  St  Louis,  where  public  exhibitions  of 
agricultural  products  and  stock,  etc,  were  to  be 
conducted,  paid  large  sums  of  money  to  the  state 
for  the  use  of  the  state  fair  under  Rev.  St  1889, 
SI  7419-7424,  licensing  pool  selling  and  book- 
making,  and  requiring  the  license  fees  to  be 
paid  to  the  state  fair  fund,  the  acceptance  of 
such  payment  did  not  constitute  a  waiver  by 
the  state  of  the  corporation's  duty  to  exercise 
the  part  of  its  franchise  providing  for  the  es- 
tablishment and  maintenance  of  an  agricultural 
fair. 

2.  PucADiBQ  —  Generax  Deniai.  —  Special 
Plea— Concession  and  Avoidance. 

A  plea  of  general  denial  does  not  raise 
an  issue  where  it  la  followed  by  a  special  plea 
of  confession  and  avoidance. 

SBd.  Note. — For  cases  In  point  aee  Cent  Dig. 
.  39,  Pleading,  ||  255,  266,  267.] 

8.  COBPOSATIONB  —  FBABOHISSS  —  NORUSBBr- 
FOBFEITDBE. 

Where  a  corporation  was  authorized  to 
promote  agriculture,  establish  and  maintain  suit- 
able fair  grounds,  and  give  and  condact  races 
and  public  exblbitions  of  agricultural  products 
and  stock,  but  for  a  long  period  of  time  will- 
fully failed  to  conduct  any  agricultural  fairs 
or  to  use  its  property  except  for  the  maintenance 
and  operation  of  a  race  track,  there  was  such 
a  willful  nonuser  of  its  corporate  franchise 
as  justified  a  forfeiture  of  its  charter. 

In  Banc  Information  In  the  nature  of 
quo  warranto  by  the  state,  on  relation  of 
Herbert  S.  Hadley,  Attorney  General,  against 
the  Delmar  Jockey  Club.  Judgment  for  re- 
lator. 

The  Attorney  General  and  John  Kennish, 
for  informant  Bond,  Marshall  &  Bond  and 
C.  H.  Krum,  for  re^wndent 
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GRAVES,  3.    On  July  28, 1806,  Herbert  8. 

Hadley,  Attorney  General,  filed  in  thla  court 
his  Information,  ex  oflSdo,  In  the  nature  of 
a  QUO  warranto  against  the  reaimndent  cor- 
poration, the  purpose  of  which  la  to  divest 
said  corporation  of  its  franchises  and  forfeit 
its  property  to  the  state.  To  thla  informa- 
tion the  respondent  Interposed  a  demurrer, 
which  matter,  being  in  issue,  was  submitted 
to  this  court  and  fully  dlsitoBed  of  by  an 
opinion  by  Burgess,  J.,  not  yet  ofBdaily 
reported,  but  found  in  92  S.  W.  185,  in  which 
opinion  the  information  Is  fully  set  out,  and 
for  that  reason  will  not  be  incorporated 
herein. 

After  the  disposition  of  the  demurrer  by 
the  opinion  aforesaid,  the  respondent  filed 
answer  as  follows: 

"Respondent,  Ddmar  Jockey  Club,  comes 
by  its  attorneys  and  for  its  answer  to  the 
Information  of  the  Attorney  General  herein, 
admits  that  it  is  a  corporation  duly  organized 
and  incorporated  under  the  laws  of  the  state 
of  Missouri,  and  denies  each  and  every  other 
allegation  In  said  information  alleged  or 
contained.  Wherefore  respondent  prays  that 
It  be  hence  discharged  with  its  costs. 

"(2)  For  its  further  answer  to  that  i>ortion 
of  the  Information  of  the  Attorney  General 
herein  wherein  it  is  alleged  that  respondent 
has  failed  to  exercise  certain  franchises, 
claimed  to  be  possessed  by  it,  this  resp<H>dent 
states  tluit  it  has  fully  carried  out  and  ex- 
ercised all  those  provisions  In  its  charter 
authorizing  it  to  give  exhibition  of  agricul- 
tural products  and  exhibitions  of  contests  ot 
speed  and  races  between  horses  for  the  pur- 
pose of  encouraging  and  promoting  agricul- 
ture and  the  improvement  of  stock,  and  has 
provided  suitable  fair  grounds  of  the  same, 
in  this:  that  between  the  18th  day  of  Jan- 
uary, 1801,  and  the  16th  day  of  June,  1906, 
in  pursuance  of  the  provisions  and  require- 
ments of  section  7419  to  7424,  inclusive.  Rev. 
St.  Mo.  1899,  respondents  duly  paid  large 
sums  of  money  Into  the  treasury  of  the  state 
of  Missouri,  to  the  credit  of  the  state  fair 
fund,  the  same  being  a  fund  created  by 
section  7424,  Rev.  St  Mo.  1889,  for  the  de- 
velopment and  advancement  of  the  industrial 
Interests  of  this  state  under  the  direction 
of  the  State  Board  of  Agrlculttu%,  and  tliat 
all  said  moneys  so  paid  Into  said  fund  was 
received,  used,  and  appropriated  by  the  state 
of  Missouri  for  the  purpose  of  holding  and 
giving  annual  exhibitions  of  agricultural  prod- 
ucts and  stock  of  every  kind  and  descrip- 
tion at  the  city  of  Sedalia,  Mo.,  and  that  the 
said  sums  of  money  paid  by  respondent  into 
the  treasury  of  the  state  of  Missouri  under 
the  terms  of  section  7419  to  7424,  inclusive, 
were  used  and  appropriated  by  the  said 
state  of  Missouri  and  by  said  State  Board  of 
Agriculture  solely  for  the  maintenance  and 
siqH?ort  of  the  said  Missouri  State  Fair 
held  annually  at  Sedalia,  Mo.,  and  for  the 
further  purpose  of  providing,  constructing, 
improving  and  equipping  all  grounds,  stands. 


and  buildings  necesaacy  for  tb»  hcMiag  aaA 
giving  of  said  fair.  Respondents  further 
state  that  by  exercising  and  receiving  tlie 
said  sums  of  money  for  the  above-mentioned 
purposes  the  said  state  of  Missouri  intended 
to  and  did  accept  the  same  as  fnll  and  com- 
plete performance  and  use  by  reqwndMits 
of  its  franchise  to  give  exhibitions  of  agri- 
cultural products  and  stock,  and  the  said 
state  of  Mlssoorl  thereby  Intended  to  and 
did  waive  any  other  or  further  exerdae  of 
auch  franchise  on  the  part  of  reqpondentai 
Further  answering  the  allegations  of  nonuser 
from  June  16,  1906,  to  the  date  of  the  filing 
of  this  information,  to  wit,  July  28,  1805, 
respondent  states  that  the  frandiise  of  giving 
exhibitions  of  agricultural  products  and 
stock  Is  not  (me  which  can  be  exercised 
continuously  and  at  all  times  from  the  be- 
ginning to  the  end  ot  the  year,  but  Is  me, 
owing  to  its  peculiar  character,  whidi  can 
only  be  exercised  during  the  harvest  season 
of  each  year.  For  these  reasons  respondent 
was  not  required  to  exorcise  such  franchise 
between  the  above-specified  dates;  but  re- 
spondent further  avers  that  it  has  In  good 
faith  endeavored  at  all  times  to  exercise 
the  franchise  granted  to  It  by  its  articles  of 
incorporation  in  the  manner  and  for  the  pur- 
poses intended  by  such  grant,  and  tbat  sodk 
is  its  purpose  in  the  future,  and  respondent 
intends  in  every  way  to  comply  with  and 
perform  according  to  law  all  the  obligatiMis 
which  It  assumed  upon  the  grant  of  the 
aforesaid  franchises  to  it  by  the  state  of 
Missouri;  and  respondent  again  specifically 
denies  each  and  every  charge,  allegation,  or 
assertion  of  a  contrary  purpose  on  its  part, 
contained  in  the  information  filed  herein. 
Wherefore  respondent  prays  that  it  be  hence 
discharged  with  its  coats." 

Upon  the  filing  of  this  answer  the  Attorney 
General  filed  motion  for  Judgment  upon  the 
pleadings,  and  the  issues  thus  raised  are  the 
ones  now  for  consideration  and  Judgment 
by  the  court    This  motion  is  as  fcdlows: 

"Comes  now  Herbert  S.  Hadley,  Attorney 
General  of  the  state  of  Missouri,  who  in  this 
behalf  prosecutes  for  the  state,  and  moves 
the  court  for  Judgment  on  the  return  and 
answer  for  respondent  hertin,  for  the  fol- 
lowing reasons: 

"First  That  said  return  and  answer  fails 
to  state  facts  showing  any  sufficient  causa 
or  excuse  for,  or  any  legal  defense  to,  the 
nonuser  of  respondent's  franchises  authwls- 
ing  it  to  give  exhibitions  of  agricultural  prod- 
ucts and  exhibitions  of  contests  or  speed 
or  races  between  horses  for  the  purpose  of 
encouraging  and  promoting  agriculture  and 
the  Improvement  of  stock,  and  tot  the  estab- 
lishing and  maintaining  of  suitable  fair 
grounds  In  the  city  and  county  of  St  Louis, 
as  set  forth  and  charged  In  the  inf ormaUoa 
herein. 

"Second.  It  appears  from  the  facts  statei* 
In  said  return  and  answor,  and  the  second 
count  thereof,  that  respondent  is  goUty  of 
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the  acts  of  mtenaer  and  abiuer  of  its  fran- 
diisea  charged  In  the  Information  herein  filed. 
In  this,  to  wit,  that  respondent  engaged  In 
the  bnslnesa  of  book  making  and  pool  aell- 
tng,  regrlstratloD  of  bets,  and  the  acceptance 
at  beta  in  violation  of  the  laws  of  this  state; 
wherefore  Informant  prays  that  final  judg- 
ment of  onster  be  rendered  against  the  re- 
spondent as  prayed  for  in  the  information  in 
this  case." 

As  a  further  part  of  the  history  of  the 
case  it  might  be  said  that  the  court  sus- 
tained the  motion  for  Judgment  and  entered 
Judgment  of  ouster,  and  levied  a  fine  of 
$5,000,  but  filed  no  opinion.  This  Judgment 
of  ouster  was  for  both  misuser  and  nonuser, 
and  upon  motion  for  rehearing  was  set  aside, 
and  said  cause  taken  as  submitted  on  the 
motion  as  above  stated,  and  then  assigned 
for  opinion.  Points  respectively  nrged  by 
contending  counsel  will  be  duly  noted  in  the 
course  of  our  remarks. 

1.  The  first  question  is  to  determine  the 
effect  of  respondent's  answer.  There  is 
first  a  general  denial.  This,  without  further 
pleading,  would  raise  the  Issue  both  as  to 
the  misuser  and  nonuser  charged  In  the  In- 
formation. As  to  nonuser,  the  general  de- 
nial first  pleaded  is  followed  by  a  plea,  here- 
inabove fully  set  out,  which  amounts  to  a 
plea  of  confession  and  avoidance.  This  an- 
swer admits  in  effect  that  it  was  the  duty  of 
the  corporation  to  maintain  fair  grounds  and 
hold  an  agricultural  fair  "in  the  city  and 
county  of  St  Louis"  as  provided  by  its 
charter,  the  language  of  which  charter  is  as 
follows:  "The  purposes  for  which  this  cor- 
poration is  formed  are  to  encourage  and  pro- 
mote agriculture  and  the  Improvement  of 
stock,  particularly  running,  trotting  and  pa- 
cing horses,  by  giving  erhibltlons  of  ag- 
ricultural products  and  exhibitions  of  con- 
tests of  speed  and  races  between  horses,  for 
'  premiums,  purses  and  other  awards  and  oth- 
erwise; to  establish  and  maintain  suitable 
fair  srounds  and  a  race  track  in  the  city  and 
county  of  St  Louis  with  necessary  buildings, 
erections  and  Improvements,  and  to  give  or 
conduct  on  said  grounds  and  race  track, 
pnblic  esbibitions  of  agricultural  products 
and  stock,  and  of  speed,  or  races,  between 
horses,  for  premiums,  purses  or  other  awards 
made  op  from  fees  or  otherwise,  and  to 
charge  the  public  for  admission  thereto  and 
to  said  gn^mnds  and  track;  to  engage  In 
pool  selling,  book  making,  and  registering 
bets  on  exhibitions  of  speed  or  races  and 
the  said  race  track  and  premises,  as  provid- 
ed by  law,  and  to  let  the  right  to  others  to 
do  the  same,  to  conduct  restaurants,  caffis, 
and  other  stands,  for  the  sale  of  food  and 
other  refreshmento  to  persona  on  said  premi- 
ses; and  to  do  and  perform  all  other  acts 
necessary  for  fully  accomplishing  the  pur- 
poses hereinbefore  specifically  enumerated." 
It  undertakes  to  avoid  this  admitted  failure 
by  saying  that  by  reason  of  the  requirements 
of  aectloni  7419  to  7424  of  the  Revised  Stat- 


utes of  1889  it  had  paid  large  sums  of  mon- 
ey Into  the  state  treasury  which  was  used 
to  maintain  a  state  fair  at  Sedalla,  Mo. 
These  sections  of  the  statutes  constituted 
the  old  law  providing  for  licensing  pool  sell- 
ing and  book  making,  and  providing  that 
the  license  fees  should  go  to  the  state  lalr 
fund.  Even  before  its  repeal,  this  law, 
which  is  article  2  of  chapter  105  of  the 
Statutes  of  1899,  In  no  wise  excused  the 
respondent  from  exercising  the  franchise 
granted  it  to  establish  and  maintain  an  ag- 
ricultural fair.  Whatever  moneys  it  paid 
the  state  under  these  sections  of  the  law 
was  license  fees  belonging  to  the  state,  which 
could  have  been  Just  as  properly  put  In  an- 
other fund  by  the  Legislature  as  into  the 
state  fair  fund.  No  money  paid  the  state  by 
reason  of  this  law  In  anywife  excuses  the 
respondent  for  a  failure  to  use  the  franchises 
granted  to  it  We  thus  have  an  admitted 
failure  to  exercise  the  principal,  and  to  the 
state  and  the  public  the  most  beneficial,  one 
of  all  the  rights  granted  it,  and  no  legal 
excuse  therefor.  So  that  the  motion  for 
Judgment  upon  the  nonuser  should  be  sus- 
tained, unless  It  can  be  held  that  the  general 
denial  first  pleaded  raises  the  issue,  not- 
withstanding the  later  plea  of  confession  and 
avoidance.  This  we  think  It  does  not  do. 
The  plea  of  general  denial  does  not  raise 
an  issue  where  it  is  followed  by  a  special 
plea  of  confession  and  avoidance.  Price  v. 
Mining  Co.,  83  Mo.  App.,  loc.  cit.  474;  Bank 
of  Monett  V.  Stone  &  Prlckett,  93  Mo.  App., 
loc.  cIt  294.  In  the  Price  Case,  Smith,  P.  J., 
said:  "It  is  a  rule  of  pleading  that  a  gen- 
eral denial  is  overcome  by  a  sutmequoit  con- 
fession and  attempted  avoidance.  McCord 
V.  Railway,  2l  Mo.  App.  95.  It  is  a  further 
rule  that  where  a  pleading  is  ambiguous  it 
is  to  be  taken  most  strongly  in  its  interpre- 
tation against  the  pleader.  The  defenses 
pleaded  by  the  answer  are  clearly  Inconsls' 
tent,  and  should  have  been  stricken  out  in 
the  court  below  (Darrett  v.  Donnelly,  88  Mo. 
493,  and  Adams  v.  Trigg,  37  Mo.  142),  but 
as  they  were  allowed  to  stand  without  objec- 
tion we  must  now  regard  the  first,  the  de- 
nial, as  overcome  by  that  of  the  subsequent 
confession  and  avoidance."  In  the  latter 
case,  Bank  of  Monett  v.  Stone  &  Prlckett 
Broaddus,  J.,  after  a  collation  of  the  cases 
in  this  state,  uses  this  language,  which  we 
approve:  "We  know  of  no  rule  of  pleading 
which  permits  a  party  litigant  to  d^iy  his 
adversary's  allegations  and  at  the  same  time 
to  confess  and  avoid  them.  At  common  law 
the  rule  required  the  pleader  to  admit  tiis 
adversary's  cause  of  action  and  then  to  al- 
lege matters  by  way  of  avoidance.  Ste- 
phen's Pleading,  p.  90.  There  is  no  question 
but  what  the  answer  Is  In  violation  of  the 
common-law  rules  of  pleading,  but  it  is  also 
at  variance  with  our  Code  regulating  the  sub- 
ject Our  courts,  in  iiassing  on  the  question, 
have  held  such  pleas  to  be  defective.  *A 
party  cannot  traverse  and  at  the  same  time 
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confess  and  avoid  the  same  allegation.' 
Coble  T.  McDanlel,  33  Mo.  863;  Darrett  t. 
Donnelly,  88  Mo.  492;  Adams  y.  Trigg,  87 
Mo.  141;  Atteberry  v.  Powell,  29  Mo.  429, 
77  Am.  Dec.  679.  In  short,  such  a  plea  Is 
subject  to  the  objection  of  being  Inconsis- 
tent with  Itself,  and  also  the  charge  of  du- 
plicity." See.  also,  McCord  v.  Doniphan 
Branch  Ry.  Co.,  21  Mo.  App.,  loc.  clt  95.  and 
cases  cited  therein.  We  conclude,  that,  as 
to  the  charges  of  nonnser  contained  In  the 
Informntlon,  they  stand  as  confessed  under 
the  pleadings;  and  the  question  next  for  con- 
sideration 1b  whether  or  not  for  this  con- 
fessed dereliction  ouster  should  go,  and,  If 
so,  to  what  extent.  This  question  we  con- 
sider next. 

2.  Courts  move  cautiously  in  taking  from 
corporations  their  charter  grant  of  franchises. 
'  No  Insignificant  act  of  either  misuser  or 
nonuser  will  suffice  for  the  exercise  of  the 
power  vested  In  the  courts,  but  the  courts 
can  and  will  forfeit  all  the  franchises  of 
a  corporation  for  either  misuser  or  nonuser 
If  the  acts  or  omissions  are  sufficiently  great. 
In  fact,  it  may  be  said  that  forfeiture  may 
be  declared  upon  either  of  three  grounds: 
(1)  Willful  nonfeasance  or  nonuser;  (2)  will- 
ful misfeasance  or  misuser;  @)  usurpation 
of  powers  not  granted.  10  Cyc.  p.  1280. 
Justice  Story  of  the  United  States  Supreme 
Court,  at  an  early  day  announced  the  doc- 
trine thus:  "A  private  corporation  created 
by  the  Legislature  may  lose  Its  franchises 
by  a  misuser  or  nonuser  of  them;  and  they 
may  be  resumed  by  the  government  under  a 
judicial  judgment  upon  a  quo  warranto  to 
ascertain  and  enforce  the  forfeiture.  This 
Is  the  common  law  of  the  land,  and  Is  a 
tacit  condition  annexed  to  the  creation  of 
every  such  corporation."  Terrett  et  al.  v. 
Taylor  et  al.,  9  Cranch  (U.  S.)  loc.  clt  61, 
8  li.  Ed.  650.  Lewis,  C.  J.,  Supreme  Court 
of  Pennsylvania,  in  case  of  Commonwealth 
V.  Bank.  28  Pa.,  loc.  clt.  389,  uses  this  lan- 
guage: "It  may  be  affirmed  as  a  general  prin- 
ciple that  where  there  has  been  a  •ulsuser  or 
a  nonuser  in  regard  to  matters  which  are 
of  the  essence  of  the  contract  between  the 
corporation  and  the  state,  and  the  acts  or 
omissions  complained  of  have  been  repeat- 
ed and  willful,  they  constitute  a  good  ground 
of  forfeiture."  The  Supreme  Court  of  Mis- 
sissippi says:  "The  acts  of  misuser  or  non- 
user  must  be  touching  matters  which  are 
of  the  essence  of  the  contract  between  the 
sovereign  and  the  corporation,  and  they 
must  be  willful  and  repeated."  Atty.  Genl. 
V.  Ry.  Co.,  51  Miss.,  loc.  clt  608.  In  Iowa 
the  doctrine  is  thus  stated:  "A  failure  to 
substantially  comply  with  the  express  pro- 
visions or  conditions  of  the  articles  and  of 
the  genera]  laws,  or  a  willful  misuse  or  non- 
use  in  regard  to  matters  which  go  to  the 
essence  of  the  contract  between  the  corpo- 
ration and  the  state,  are  acts  and  omissions 
which  amount  to  forfeiture.    Ang.  &  A.  Corp. 


f  774;  Boone,  Corp.  f  203;  Mor.  Priv.  Owp. 
1014;  Tayl.  Corp.  S  457;  Wat  Corp.  |  427: 
Ins.  Co.  y.  Needles.   113  U.  S.  547,  5  Sup. 
Ct  681,  28  L.  Ed..  1064;  State  y.  Hhmesoti 
Central   Ry.   Co.,  36   Minn.   246,   30  X.  W. 
816;    State  v.   Council  Bluffs  ft  N.  Ferry 
Co.,   11  Neb.  854,   9  N.   W.  868;    State  v. 
Farmers'  College,  82  Ohio  St.  487.    Court* 
act   with   extreme   caution    In   proceedlogg 
like  this,  and  forfeitures  will  not  be  declar- 
ed except  under  the  express  provisions  ot 
the  charter,  or  for  a  plain  misuse  or  non- 
use   of   powers   by  which   the  corpoMflon 
falls'  to  fulfill  the  design  and  purpooe  of  Its 
organization.    State  v.  Farmers'  College,  so- 
pra;    State  v.   Commercial   Bank,   10  Ohio. 
535;    Harris  v.  Ry.  Co.,  61  Miss.  602:   Ry. 
Co.   V.   People,   73   111.   541;    State  v.  Real 
Estate  Bank,  5  Ark.  595,  41  Am.  Dec.  109; 
State  V.   SocI«6  Republicalne,  9  Mo.  App. 
114.    It  is  only  such  acts  or  omis^ons  a 
concern  matters  which  are  of  the  essence 
of  the  contract  between  the  state  and  tbe 
corporation,   or,    In   other  words,   in  which 
the  public  has  an  Interest,  that  are  caases 
of  forfeiture.     Commercial  Bank   y.   State, 
6  Smedes  &  M.  (Miss.)  599;    Attorney  Gen- 
eral V.  Petersburg  &  R.  Ry.  Co.,  28  N.  C 
456;   Harris  v.  Ry.  Co.,  51  Miss.  602:   State 
v.   Council   Bluffs  ft  N.   Ferry  Co.,  supra; 
Thompson  v.  People,  23  Wend.  (N.  T.)  TiXi: 
State  V.  Real  Estate  Bank,  supra;   State  v. 
Minnesota  Central  Ry.  Co.,  supra."    In  ad- 
dition to  the  cases  quoted  from,  and  tbe 
cases  cited  In  the  quotations,  many  othen 
along  tbe  same  line  could  be  cited.    Suffice 
it  to  say  that  the  courts  hold,  and  rightful- 
ly, that  where  there  Is  either  willful  misnse 
or  willful  nonuse  of  the  franchise  or  fran- 
chises which  are  of  the  essence  of  the  con- 
tract with  tbe  state,  and  those  in  which  tbe 
state  or  public  Is  most  Interested,  then  i 
forfeiture  of  the  whole  charter  should  be 
and  will  be  declared.     When  a  corpomtion 
receives  from  the  state  a  charter  granting 
certain   franchises   or   rights,    there  is  at 
least  an  implied  or  tacit  agreement  tbat  it 
will  use  the  franchises  thus  granted:  tbat 
It  will  use  no  others,  and  that  It  vrill  not 
misuse   those   granted.     A    failure  In  an; 
substantial  particular  entitles  the  stnte  to 
come  in  and  claim  her  own — the  rights  tlipre- 
tofore  granted — and  this  throuKh  a  judtrment 
of  forfeiture  in  a  proceeding  like  tbe  one 
at  bar.    The  right  to  construct  and  main- 
tain suitable  fair  grounds  In  the  city  aod 
county   of   St   Louis,   and   to   give  e.tblbi- 
tions   of    agricultural    products    thereat  is 
one  of  the  essence  of  this  contract  betireen 
the  state  and  the  respondent    It  was  and 
is  the  franchise.  In  the  exercise  of  which 
the  state  and  general  public  have  the  loost 
Interest  and  concern.    A  failure  to  exercise 
this  franchise  was  a  failure  to  perform  the 
very  thing  which  was  of  the  essence  of  the 
contract    That  this  failure  was  wUlful  is 
shown  by  the  length  of  time  of  the  admitted 
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nonnaer,  u  well  u  by  other  things  mad* 
apparent  by  the  pleadings.  Bo  far  as  the 
state  and  general  pabllc  are  concerned,  this 
right  of  franchise,  so  lon^  neglected,  was 
leading  and  uppermost  In  Interest  No  legal 
ezcase  Is  offered  for  respondent's  failure. 
It  would  appear,  at  least  by  Inferences  de- 
doclble  from  the  pleadings,  that  respondent 
was  alert  in  promoting  that  incidental  fea- 
ture of  Its  charter,  gambling  upon  horse 
races,  and  furnishing  its  gamblers  with  re- 
freshments, both  liquid  and  solid,  but  ex- 
tremely Indifferent  as  to  doing  the  things, 
moral  In  character,  which  it  had,  by  receiv- 
ing Its  charter,  tacitly  agreed  to  do,  and 
tbe  only  things  In  which  the  state  and  public 
bad  any  special  Interest  Such  a  flagrant 
and  willful  nonuser  of  franchises,  which  are 
of  the  very  essence  of  the  grant,  demand,  In 
oar  Judgment,  the  forfeiture  of  all  the  rights 
and  franchises  granted,  and  we  therefore 
hold  that  there  shall  be  a  judgment  decree- 
ing a  forfeiture  of  all  the  rights  and  fraa- 
cblaes  granted  to  respondent  by  Its  charter 
tnd  a  dissolution  of  said  corporation. 

3.  We  reach  now  the  Interesting  proposi- 
tion of  this  case,  and  that  Is  whether  or  not. 
In  addition  to  ousthig  respondent  from  Its 
franchises,  we  can  and  should  appropriate  a 
part  of  Its  substance  to  the  use  and  benefit 
of  the  state.  The  state  often  grants  to  cor- 
porations many  rights  which  Inure  largely  to 
tbe  benefit  of  the  corporation  and  not  to  the 
benefit  of  the  state,  but  with  the  sweet  a 
Unge  of  bitter  Is  usually  found  In  the  shape 
of  some  Important  right  or  franchise,  the  ex- 
ercise of  which  by  the  corporation  does  re- 
dound to  the  benefit  of  the  state.  This  bene- 
fit Is  a  consideration  for  the  grant  of  the  other 
rights  largely  beneficial  to  the  corporation.  In 
onr  previous  proposition  we  do  not  hold  that 
a  forfeiture  should  follow  the  mere  nonuser 
of  such  rights  and  franchises  as  Inure  large- 
ly to  tbe  Interest  of  the  corporation  and  are 
of  no  special  Interest  to  the  public,  but  we 
do  bold  that  If  the  franchise  or  right  not 
naed  is  tbe  principal  one  In  which  the  state 
is  interested,  and  is  of  the  very  esence  of 
tbe  contract,  and  there  Is  willful  nonuser, 
then  a  forfeiture  should  be  declared.  Then, 
In  addition  to  a  Judgment  of  ouster,  what.  If 
anything  further,  should  be  done?  It  Is  ur- 
ged by  respondent  that  for  mere  nonuser  no 
fine  or  taking  of  property  can  be  added  to  the 
Judgment  of  ouster.  In  our  opinion.  It  makes 
DO  difference  upon  what  ground  the  ouster  Is 
placed,  whether  misuser,  nonuser,  or  usurpa- 
tion of  ri^ts.  These  proceedings  are  no 
longer  recognized  as  criminal  proceedings,  and 
bave  not  been  so  recognized  since  the  early 
days  of  the  common  law,  but  we  have  contin- 
ually Imposed  what  are  called  "fines,"  a  term 
BO  donbt  coming  down  from  the  time  when 
tbe  proceeding  was  looked  upon  as  a  criminal 
I>roceeding.  The  implied  contract  with  tbe 
state,  when  the  charter  was  given  respondent 
wu  that  it  would  exercise  and  use  the  grant- 


ed rights;  that  It  would  use  none  other,  or, 
stated  otherwise,  that  It  would  not  usurp 
other  rights ;  that  It  would  rightfully  use  the 
powers  granted,  and  not  misuse  them.    A 
willful  failure  of  either  of  these  covenants 
with  the  state  will  authorize  a  forfeiture, 
and  why  not  a  fine?    We  forfeit  for  nonuser, 
and  why?    Because  there  has  been  a  failure 
to  perform  the  obligations  to  the  state;  be- 
cause there  has  been  a  violation  of  the  con- 
tract with  the  state.    Misuser  Is  likewise  a 
violation  of  the  Implied  agreement  with  the 
state.    So  Is  usurpation.    Each  are  but  viola- 
tions of  the  Implied  contract  with  the  state, 
and  for  these  violations  we  declare  forfeit- 
urea    Why   not   fix   penalties   and  punish- 
ments in  the  one  as  in  tbe  other?    The  gist 
of  each  In  quo  warranto  Is  the  willful  viola- 
tion of  the  rights  of  the  state  under  the  Im- 
plied contract,  and  not  tbe  violation  of  some 
criminal  law,  for  we  do  not  try  criminal 
cases  and  afl9x  criminal  punishments  In  quo 
warranto  proceedings.    The  violation  of  a  cor- 
poration's contract  with  the  state  by  misuser 
or  usurpation  may  be  evidenced  by  the  fact 
of  the  violation  of  some  statute,  criminal  In 
character,  but  In  this  kind  of  proceeding  we 
try  the  right  of  tbe  corporation  to  further 
hold  Its  franchises,  not  tbe  question  of  find- 
ing Its  guilt  or  Innocence  under  the  statute, 
and  fixing  punishment  permitted  by  the  stat- 
ute.   It  Is  the  only  way   the  state  has  of 
preventing  the  abuse  of  the  confidences  It  has 
r^;>osed  In  these  corporate  creatures  whlcb 
are  of  Its  own  making.    This  abuse  may  be 
by  nonuser.  misuser,  or  usurpation,  but  In  our 
Judgment  the  state  has  tbe  same  rlf^bts  In 
each    event,  both   as  to   the   forfeiture  and 
the  fine.    In  the  case  at  bar,  the  conditions 
presented  practically  amount  to  a  misuser. 
Here  the  state  grants  several  powers  to  re- 
spondent, but  with  the  central  thoupht  and 
purpose   of  procuring   an    agrlculturnl    fair. 
As  an  Inducement  and  to  encourage  respond- 
ent   In    so    doing,    other    jKjwers    are   given 
wnlch   Inure  to  the  financial   benefit  of  tlie 
corporation.    The  maintenance  of  an  acrlcul- 
tural  fair  we  know  often  proves  a  fluaaclal 
loss.    Here  we  have  the  respondent  sorting 
out   the   bitter    from    the    sweet — exerclslriK 
those  powers  which  Inure  to  Its  own  benefit 
and  willfully  neglecting  those  In  the  Interest 
of  the  public.    This  willful  conduct,  consltler'- 
Ing  the  powers  granted  as  a  whole,  wltU   tiie 
central  purpose  In  that  whole  to  consttnict 
fair  grounds  and  buildings  and  maintain    ajQ 
agricultural  fair,  might  be  said  to  even,  b^    « 
misuser   of   its  powers  and  franchises,     n-r»rt 
such  a  misuser  as  would  authorize  botlx   n-r» 
aud  forfeiture.  "^® 

Bnt  returning  to  the  question  of  uotm-, 
pure  and  simple,  the  overwhelming  -w  «^'' 
of  authority  Is  to  the  effect  that  tljj^^^^* 
can  forfeit  the  franchise  for  nonua»^  *^urt 
felture  to  but  taking  from  the  corporal.  ^'*'' 
property.  Its  corporate  rights  wUlcU  i^^^^  *** 
of   its  property.    Forfeiture  Is  not   ^  *^  ^'^ 
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taking  of  iwiverty,  but  It  ia  forthor  pmilrii- 
ment  bj  putting  to  death  the  corporation  It- 
self.   If  we  can  take  one  clasB  of  the  corpora- 
tion's property  for  mere  nonnaer,  why  not 
another?    This  respondoit  claims  that  the 
rights  and  franchises  granted,  and  whldi  it  Is 
«zerclslng,    are   valuable.    If   we  can   take 
them  for  nonuser,  why  can't  we  go  further 
and  say  that  we  will  not  only  punish  you 
by  forfeiture  of  all  these  valuable  rights, 
which  you  hold  as  your  property,  and  by 
putting  you  to  death  by  dissolution,  but  we 
will,  because  of  the  willful  wrong  to  the 
state,  take  from  your  gains  a  further  portion 
of  your  property?    We  see  no  distinction. 
The  character  of  the  Judgment  Is  wltiiln  the 
discretion  of  the  court    The  doctrine  Is  an- 
nounced broadly  in  10  CJyc   p.  1279,  as  fol- 
lows:   "It  may   be  collected  from   a   com- 
parison of  a  number  of  decisions  qpeaklng 
upon  that  question  that,  although  the  grounds 
of  forfeiture  have  been  clearly  made  out,  yet 
the  question  of  imposing  the  severe  penalty 
of  the  law  is  committed  to  Judicial  discre- 
tion so  far  as  mitigation  Is  concerned,  unless 
a  Judgment  of  ouster  is  commanded  by  a 
statute  In  such  terms  as  leaves  the  court  no 
discretion."    And   In   High's   Extraordinary 
Legal  Remedies,  p.  702,  f  758,  as  follows: 
"The  propriety  of  Imposing  a  fine  in  addition 
to  a  Judgment  of  ouster  Is  regarded  as  a 
matter  of  sound  Judicial  discretion,  and,  when 
no  Improper  motives  are  alleged  or  shown 
against  the  party  ousted,  the  fine  Imposed 
will  be  merely  nominal."    Our  own  court, 
through  Marshall,  J.,  In  case  of  State  ex  Inf. 
V.  Armour  Packing  Oo.,  178  Mo.,  loc.  dt  892, 
78  S.  W.  654,  61  U  R.  A.  464,  96  Am.  St 
Rep.  515,  said:    "This  leaves  only  the  ques- 
tion of  punishment    The  punishment  to  be 
imposed  rests  in  the  sound  Judicial  discretion 
of  the  court    It  need  not  necessarily  be  a 
general  Judgment  of  ouster.    It  may  be  an 
ouster  of  the  right  to  do  the  particular  act 
complained  of  (State  ex  inf.  v.  Lincoln  Trust 
C!o.,  144  Mo.  562,  46  S.  W.  593 ;  State  ex  rel. 
V.  Oas  &  Oil  Co.,  153  Ind.  483,  53  N.  E.  1089, 
53  L.  R.  A.  413,  74  Am.  St  Rep.  314 ;  State 
ex  rel.  v.  Railroad,  47  Ohio  St  130,  23  N.  E. 
928,  7  L.  R.  A.  319;  State  ex  rel.  v.  Standard 
Oil  Co.,  49  Ohio  St  137,  30  N.  B.  279.  16 
L.  R.  A.   145,  34  Am.   St  Rep.  641;   Yore 
V.    Superior    Court   108   Cal.   431,    41   Pac. 
477;   State  v.  Turnpike  Ca,  10  Conn.  167; 
State  ex  rel.  v.  Topeka,  30  Kan.  653.  2  Pac. 
687;    People  v.  Railroad,  15  Wend.  [N.  Y.] 
113,  30  Am.  Dec.  33 ;  Commonwealth  v.  Canal 
Co.,  43  Pa.  301),  or  it  may  be  a  suspensive 
Judgment  of  ouster  with  a  fine  accompaniment 
(State  ex  Inf.  v.  Ins.  Co.  152  Mo.  1,  62  S. 
W.  595,  45  Lw  R.  A.  363),  or  It  may  be  a 
simple  fine,  If  It  appears  that  the  trust  pool, 


or  eonsplmcj  complained  of  and  proved  has 
been  abandoned.    In  short,  the  diancter  of 
the  Judgment  rests  In  the  discretion  of  the 
court    6  Thompson  <»  Corp.  |  6812 ;  Weston 
V.  Lane,  40  Kan.  479,  20  Pac.  260,  10  Am. 
St  Rep.  224;  State  ex  reL  v.  Railroad.  91 
Iowa,  617,  60  N.  W.  121;  State  ex  Inl.  t. 
Bemoudy,  36  Mo,,  loa  dt  28L"    In  the  Pack- 
ing Company  Case,  supra.  It  is  true  the  im- 
plied contract  with  the  state  was  violated  by 
misuser  of  powers  granted,  but  the  penalty 
fixed,  $6,000,  was  not  under  section  8968,  the 
quasi  criminal  section  of  the  law,  but  under 
the  broad  right  of  the  court  to  control  the 
creatures  of  the  state  by  taking  their  prop- 
erty from  them,  whether  It  be  their  fran- 
chises or  other  kinds  of  property.    In  fact 
Judge  Marshall,  on  page  380  of  173  Mo.,  on 
page  654  of  73  8.  W.  (61  L.  R.  A.  464v  90 
Am.  St  Rep.  615)  In  the  Packing  Company 
Case,  expressly  says  that  the  fines  and  penal- 
ties fixed   by  the   statutes,   at   least  qoui 
criminal,  if  not  criminal,  are  not  considered 
in  the  case.    His  language  is:    "Other  penal- 
ties and  forfeitures  are  Imposed  by  section 
8968,  but  are  not  Involved  In  or  sought  to  be 
enforced  la  this  proceeding."    What  Is  true 
of  this  case  is  true  of  other  cases  where  the 
court  In  Its  discretion  has  by  its  Judgment 
forfeited  to  the  state  a  part  of  the  property 
of  the  corporation.    Without  lengthening  an 
argumentative  opinion,  already  too  long,  we 
conclude  that  this  court  has  the  right  to 
add  to  its  Judgment  of  ouster  and  dissolution, 
what  is  usually  termed  a  "fine";  that  the 
fine  heretofore  originally  fixed,  $5,000,  is  not 
an  unreasonable  one;  that  the  Judgment  of 
this  court  should  and  will  be  to  the  efltect 
that  respondent  is  ousted  of  all  of  its  char- 
ter rights,  and  the  same  forfeited  to  the 
state ;  that  out  of  Its  property  It  pay  to  the 
state  the  sum  of  $5,000,  together  with  the 
costs  of  this  action,  and  that  said  corporatfam 
be  dissolved;  and  it  Is  so  ordered. 

4.  Upon  a  reading  and  consideration  of  the 
foregoing  opinion  written  by  GRAVES,  J., 
VALLIANT  and  LAMM,  JJ.,  concur  in  toto. 
FOX,  J.,  concurs  In  the  second  paragraph  or 
proposition  thereof,  and  expresses  no  opinion 
as  to  the  first  paragraph  or  proposition,  bnt 
dissents  from  the  third  paragraph.  BRAOB, 
C.  J.,  and  GANTT  and  BURGESS,  JJ.,  con- 
cur In  the  opinion  except  as  to  the  third  para- 
graph thereof. 

It  therefore  follows  that  by  the  opinion  of 
the  majority  of  this  court  the  respondent 
should  be  ousted  of  all  of  Its  franchises  and 
charter  grants,  and  that  the  same  be  forfeited 
to  the  state,  the  corporation  dissolved,  but 
that  no  further  fine  or  punishment  be  In- 
filcted,  and  that  the  Judgment  of  the  court 
go  to  that  efCect  and  that  respondent  pay 
the  costs.    It  Is  accordingly  so  ordered. 
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CnNNINGHAM  et  al.  v.  EDSALL  et  al. 

(Snpreme  Oonrt  of  Miasooii,  Division  No.  1. 
Dec.  22,  1906.) 

BXVOBIULTIOH    or    iRBTBUiaiNIB    —   BTIOIIKn 
— BUVFIGIKNCT. 

An  administrator'B  deed  will  not  be  re- 
fmned  where  the  only  evidence  of  its  ezecn- 
tiMi  la  an  enti;  in  an  abstract  of  the  county. 

Appeal  from  CJlrciilt  Court,  Pemiscot  Ootm- 
ty;  Henry  O.  Riley,  Judge/ 

Action  by  J.  A.  Cunningham  and  otiiera 
against  Ellen  Bidsall  and  others.  From  a 
Judgment  dlamlsalng  the  bill,  plaintiffs  ap- 
peal.   Afllrmed. 

Farls  &  01lT»,  for  appellants.  Oliver  ft 
OllTer,  for  respondents. 

BRACE,  P.  3.  This  Is  a  suit  in  equity  to 
correct  on  alleged  mistake  in  two  deeds,  in 
which,  on  the  hearing,  the  plalntitrs'  bill 
was  dismissed,  judgment  rendered  against 
them  for  costs,  and  they  appeal. 

The  plaintiffs  are  the  sole  heirs  at  law  of 
Franldin  Cunningham,  deceased,  and  the  de- 
fendants are  the  sole  heirs  at  law  of  James 
R.  Edsall,  deceased.  James  R.  Edsall  died 
In  the  year  1874  or  1875,  seised  and  pos- 
sessed, among  other  lands,  of  the  following 
tract.  In  the  county  of  Pemiscot,  to  wit: 
"The  south  half  of  the  southwesl  quarter  of 
section  No.  five,  east  of  the  bayou,  In  town- 
ship No.  17,  north  of  range  No.  12,  east"  By 
warranty  deed,  dated  May  4,  1886,  Henry  R. 
Edsall,  since  deceased,  conveyed  "the  south 
half  of  the  southwest  quarter,  east  of  the 
bayou,  of  section  No.  six  In  township  No. 
seventeen,  north  of  range  No.  twelve,  east," 
in  said  county,  to  Franklin  Cunningham. 

It  is  charged  in  the  petition  that  the  land 
which  the  said  Franklin  Cunningham  pur- 
chased from  the  said  Henry  Edsall,  and 
which  was  Intended  to  be  conveyed  by  said 
deed,  was  the  land  in  section  No.  6,  aforesaid, 
but  that  by  mutual  mistake  the  land  was 
described  as  in  section  No.  6;  that  the  said 
Henry  R.  Edsall  had  purchased  said  land  in 
section  6  "at  the  sale  of  the  administrator  of 
said  James  R.  Edsall,  deceased,"  and  that  by 
mutual  mistake  the  deed  of  said  administra- 
tor described  the  land  as  In  section  6  instead 
of  section  5  as  intended;  and  that  "the  deed 
of  conveyance  from  said  Henry  Edsall,  de- 
ceased, to  said  P^nk  Cunningham,  deceased, 
continued  the  same  error."  Wherefore  plain- 
tiffs pray  that  the  error  In  said  deeds  be  cor- 
rected and  that  the  defendants  be  divested 
<rf  title  to  the  land  aforesaid  in  section  5  and 
that  the  same  be  vested  In  the  plaintiffs. 
Upon  the  allegations  of  the  petition  issue 
was  Joined  by  answer. 

The  only  evidence  introduced  In  proof  of 
the  allegations  that  Henry  R.  Edsall  purchas- 
ed said  land  in  section  6  at  the  sale  of  the 
administrator  of  the  said  James  R.  Edsall 
and  that  by  mutual  mistake  the  deed  of  said 
administrator  described  the  land  as  In  sec- 
ti<m  6,  instead  of  section  6  as  Intended,  was 
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tile  following  entry  In  "Carleton's  Abstracts 
of  Pemiscot  County":  "No.  7.  James  B.  Bd- 
sall's  administrator  to  Henry  Bdsall.  Ad- 
ministrator's deed,  dated  April  5,  1881.  Oon- 
sideration  |217.60.  Filed  and  recorded  April 
5,  1881,  in  book  "F"  at  page  158.  Lands  con- 
veyed: The  south  half  of  the  southwest 
quarter  of  section  No.  6,  east  of  the  bayou, 
in  township  No.  17,  north  of  Range  No.  12, 
east,  containing  seventy  acres,  more  or  less." 
And  evidence  tending  to  prove  that  the  said 
James  R.  EJdsali  never  owned  the  S.  Vt  of  the 
8.  W.  14  of  section  6,  that  that  land  Is  not 
"east  of  the  bayou,"  and  that  the  S.  ^  of  the 
8.  W.  ^  of  section  6  which  be  did  own  at  the 
time  of  bis  death  Is  "east  of  the  bayou." 
That  was  the  case-made  for  the  plaintiffs  by 
the  evidence. 

The  administrator's  deed  which  plaintiffs 
seek  to  reform  was  not  offered  in  evidence,  or 
its  absmce  accoimted  for,  and  the  only  evi- 
dence that  it  ever  existed  or  of  Its  contents  Is 
the  entry  aforesaid  in  "Carleton's  Abstracts." 
To  the  admission  of  the  entries  in  those  ab- 
stracts, however,  no  objection  was  made.  So 
that  the  chancellor  was  called  on  In  this  pro- 
ceeding against  the  heirs  at  law  of  James  R. 
Eldsall,  deceased,  to  correct  an  alleged  mistake 
In  a  deed  executed  by  his  administrator  of 
the  contents  of  which  there  was  no  evidence, 
except  the  entry  in  the  abstract  aforesaid, 
and  as  corollary  thereto  to  divest  the  defend- 
ants of  the  title  which  upon  the  death  of 
their  ancestor  descended  to,  and  vested  In 
them,  and  vest  their  title  In  the  grantee  is 
such  deed.  The  title  of  the  heirs  of  James 
R.  Edsall  to  the  land  of  which  he  died  seised 
could  be  taken  from  them  only  by  a  proceed- 
ing in  the  probate  court,  in  the  manner  point- 
ed out  by  the  statute.  In  order  thereto,  it 
was  necessary  that  there  should  have  been 
a  petition,  an  order  of  sale,  and  a  notice 
thereof,  correctly  describing  the  land,  a  sale 
of  the  land  described,  and  approved  of  that 
sale  by  the  court  and  a  deed  by  the  adminis- 
trator made  in  pursuance  thereof.  The  ad- 
ministrator could  have  Intended  to  sell  and 
convey  no  other  or  different  land  than  that 
which  he  was  ordered  to  sell,  and  there  was 
no  evidence  in  the  case  that  the  land  which 
he  conveyed  by  this  deed  was  not  the  land 
which  he  was  ordered  to  sell,  if  there  was 
any  such  order,  of  which,  however,  there  Is 
no  evidence,  nor  is  there  any  evidence  of  any 
proceeding  in  which  such  an  order  could 
have  been  made.  If  there  was  any  such  pro- 
ceeding, the  defendants  were  not  privy  there- 
to— It  was  hostile  to  them  and  their  interests. 
Whatever  power  the  administrator  had  over 
the  land  which  descended  to  them  was  given 
to  him  by  the  statute,  and  only  by  compliance 
with  its  requirements  could  tbey  be  divested 
of  their  title.  Nothing  could  be  laid  upon 
their  conscience  by  his  acts.  Administrators' 
sales  are  Judicial  sales,  and  to  such  sales  the 
rule  of  caveat  emptor  applies.  Throckmorton 
T.  Pence,  121  Mo.  50,  25  8.  W.  843;  Estes  T. 
Alexander,  90  Mo.  463,  2  &  W.  414.    If  the 
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admlnlatrator's  deed  was  made  in  pursoance 
of  a  sale  made  by  the  admlnlatrator  as  In  ef- 
fect la  charged  In  the  petition,  then  the  land 
conveyed  must  be  presumed  to  be  the  land 
that  he  was  ordered  to  sell,  and,  if  he  was 
ordered  to  sell  the  S.  %  of  the  S.  W.  %  of 
secticm  8,  east  of  the  bayou,  there  was  no  mis- 
take in  the  deed.  The  purchaser  by  the  deed 
got  just  what  he  purchased.  There  is  not  a 
particle  of  evidence  tending  to  prove  that  the 
administrator  was  ordered  to  sell  the  S.  % 
of  the  S.  W.  14  of  section  5  east  of  the  bayou, 
or  of  any  proceeding  under  which  he  could 
have  sold  a  tract  of  land  by  that  description. 
Hence  there  was  no  evidence  of  any  mis- 
take In  the  administrator's  deed,  and,  as  this 
was  the  vital  question  in  the  case,  the  trial 
court  committed  no  error  In  dismissing  the 
bill,  and  Its  Judgment  is  afOrmed.   All  concur. 


DENNISON   V.   KEASBBT   et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  22,  1906.) 

Spkcifio  Pehtobmancb— Conthaots  Enfobck- 
ABUE — Sale  or  Cobpokate  Stock. 

A  contract  for  the  transfer  of  corporats 
stock  will  be  specifically  enforced  where  there 
is  none  of  the  stock  on  the  market  and  no 
available  way  of  proving  the  value  of  the  stock 
or  the  amount .  of  damages  from  a  breach  of 
a  contract,  the  remedy  at  law  being  inadequate. 
[E}d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  (  208.] 

Appeal  from  Circuit  Court,  Jaapet  County ; 
Hugh  Dabbs,  Judge. 

Action  by  B,  L.  Dennlson  against  Frederick 
W.  Keasbey,  and  others.  From  a  Judgment 
In  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Transferred  from  Kansas  City  court  of  ap- 
peals (78  S.  W.  1041). 

Thomas  Dolan,  for  appellants.  G.  V.  Buck- 
ley, for  respxMident 

YALLIANT,  J.  This  la  an  appeal  by  de- 
fendant Keasbey  from  a  decree  of  the  circuit 
court  of  Jasper  county  awarding  the  plain- 
tiff capital  stock  to  the  amount  of  $20,000, 
in  the  defendant  corporation  as  In  specific 
performance  of  a  contract  between  plaintiff 
and  defendant  Keasbey. 

The  petition  states  the  case,  in  effect,  as 
follows:  Plaintiff  and  defendant  Keasbey  en- 
tered Into  a  contract  to  organize  a  corpora- 
tion to  purchase  the  property  and  business 
of  the  Joplin  Brewing  Company  and  to  erect 
and  operate  a  large  brewery  In  JopUn.  Keas- 
bey was  to  enlist  the  Interest  of  capitalists  to 
obtain  the  financial  means  necessary  and 
plaintiff  was  to  render  uis  personal  services 
In  promoting  the  project  and  for  his  services 
the  plaintiff  was  to  be  given  6  per  cent,  of 
the  capital  stock.  The  plahitlff  rendered  the 
services  promised,  Keasbey  enlisted  the  nec- 
essary money  Interest  resulting  In  the  or- 
ganizing of  the  defendant  corporation,  the 
Middle  West  Brewing  Company,  under  the 


laws  of  Missouri  witli  a  capital  stock  of 
$400,0(X),  and  in  the  purchase  by  the  lattor 
of  the  property  and  business  of  the  Joplin 
Brewing  Company.  But  defendant  Keasbey 
so  conducted  the  organization  of  the  cor- 
poration as  that  the  plaintiff  was  left  out  of 
its  list  of  shareholders  and  got  none  of  the 
stock,  but  Keasbey  took  to  himself  and  now 
holds  the  stock  to  the  amount  of  $200,000,  par 
value.  There  is  none  of  the  stock  (m  the  mar- 
ket and  plaintiff  is  without  remedy  unless 
the  court  will  compel  Keasbey  to  perform  the 
contract  specifically.  Defendant  Keasb^'s 
answer  was  a  general  d«ilaL  If  there  was 
any  answer  for  the  other  defendants  the  al>- 
stract  does  not  show  It  By  stipulation  of  the 
parties,  certificates  of  stock  to  the  amount  of 
^,000  par  value  as  claimed  by  the  plaintiff 
were  Issued  by  the  defendant  Middle  West 
Brewing  Company  to  the  clerk  of  the  circuit 
court  as  trustee  to  abide  the  Judgmoit  of  the 
court  in  this  case,  and  to  be  assigned  to  the 
plaintiff  to  satisfy  his  claim  If  the  court 
should  decree  in  his  favor.  The  court  did 
so  decree,  and  ordered  the  clerk  to  assign 
the  stock  to  the  plaintiff.  The  appeal  is  from 
that  Judgmoit.  « 

The  evidence  at  the  trial  Justified  the  find- 
ing by  the  court  of  the  Issues  in  favor  of  the 
plaintiff.  The  contract  as  alleged  was  sub- 
stantially proven  and  the  plaintiff  rendered 
important  services  in  the  promotion  of  the 
enterprise.  The  contemplated  corporation  was 
not  formed  exactly  as  planned,  but  its  forma- 
tion as  It  was,  with  Its  variation  from  the 
original  plan,  was  the  work  of  the  defendant, 
and  should  not  prejudice  the  plaintifTs  right. 
The  parties  have  achieved  subtsrtantially  what 
they  started  out  to  accomplish.  The  defense 
Is  made  that  the  plaintiff's  remedy  is  at  law 
for  a  breach  of  the  contract,  and  not  in  equity 
for  a  specific  performance.  The  evidence 
shows  that  there  is  none  of  this  stock  on  the 
market,  and  there  is  no  way,  at  least  no  avail- 
able way,  of  proving  the  value  of  the  stock 
or  the  amount  of  plaintiff's  damages  result- 
ing from  a  breach  of  the  contract  Under 
such  circumstances  the  remedy  at  law  is  in- 
adequate, and  a  specific  performance  will  be 
decreed.  Waterman  on  Specif.  Perf.  f  18; 
Johnson  v.  Brooks,  93  N.  Y.  837;  Fnie  t. 
Houghton,  6  Colo.  318. 

The  Judgment  is  affirmed.    Ail  ooncnr. 


OHARTBB  OAK  LAND   ft  liUMBBB  00. 
V.  BIPPUS  et  al. 

(Supreme  Court  of  Missouri,  DlvialMi  No.  2. 
Dea  22,  1906.) 

Taxation— Deeds— SuccEssivx  Deeds. 

Lands  were  sold  for  taxes  (or  the  yean 
1870  to  1885,  but  no  deed  was  executed  tuc 
several  years  thereafter,  and  prior  to  the  exe- 
cution of  the  deed  the  lands  were  assessed 
afcainst  the  original  owner  for  the  taxes  of 
1888,  and,  puranant  to  an  action  against  Vm, 
sold  and  a  deed  executed  to  the  purchaser. 
Held  that,  as  between  one  claiming  nnder  the 
first    tax    deed    and    one    claiming    ander    the 
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Mcond,  die  first  party  had  title,  thonfh  the 
eoUectiw  and  purchaser  knew  at  the  tisae  of  the 
neoDd  Mtle  ei  the  prior  judgment  and  the  sale 
therennder. 

(Bd.  Note.— For  casei  in  point,  see  Gent.  Dig. 
tc9l  4S,  TazaUon,  K  1542,  IGfil.] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty. 

Action  by  the  Charter  Oak  Land  A  Lum- 
ber Company  against  George  Blppna.  Re- 
vived against  Sarah  A.  Blppoe  and  others. 
From  a  jndgment  in  favor  of  plaintiff,  de- 
fendants appeal.    AfBnned. 

This  canae  la  now  pending  In  this  court 
iqNm  appeal  from  a  Judgment  of  the  cir- 
cnlt  court  of  Stoddard  county  In  favor  of 
the  plaintiff  and  against  the  defendant  The 
Judgment  In  this  cause  is  prMllcated  up<m  an 
action  instituted  by  plaintiff  under  the  pro- 
visions of  section  660,  Rev.  St.  1899,  to 
ascertain  and  define  the  title  as  between  the 
plaintiff  and  the  defendant  to  the  N.  B.  ^ 
of  section  26,  township  24,  range  12  B.,  situ- 
ate in  Stoddard  county,  Mo.  The  land  in  con- 
troversy is  wild  unimproved  timber  land, 
and  the  legal  title  la  alone  before  the  court 
for  determination.  The  record  discloees 
that  there  is  no  dispute  as  to  the  common 
source  of  title.  Both  parties  claim  through 
execution  sales  enforcing  tax  Judgments 
against  David  W.  McElroy,  who  was  the  own- 
er of  the  land.  The  history  and  origin  of 
tlie  deeds  through  which  both  respondent 
and  appellants  claim  title  to  this  land  may 
thus  be  briefly  stated:  On  September  10, 
1887,  a  Judgment  was  rendered  against  Da- 
vid W.  McBlroy,  owner  at  the  land  now  in 
controversy,  for  the  taxes  of  said  land  for 
the  years  1879  to  188B,  Incluslye,  and  spe- 
cial execution  was  issued  upon  .such  judg- 
ment Noveml)er  1,  1887,  returnable  to  the 
March  term,  1888.  The  land  was  levied 
upon  December  16,  1887,  and  sold  on  March 
6,  1S8S.  B.  M.  Weber  and  Ligon  Jones  be- 
came tbe  purchasers  of  the  land  at  such 
■ale.  However,  the  record  discloses  that 
the  sheriff  did  not  execute  a  deed  to  tbe  pur- 
chasers, B.  BiL  Weber  and  Ligon  Jones;  Aft- 
er the  term  of  the  sheriff  who  made  such 
sale  bad  expired,  and  he  had  removed  from 
the  state,  the  then  acting  sheriff  on  tbe  16th 
day  of  September,  1891,  executed  as  the  suc- 
cessor to  the  sheriff  in  office  at  the  time  the 
sale  was  made, -a  deed  to  the  land  in  contro- 
vert. This  deed  was  acknowledged  on  the 
23d  day  of  Sc^ktember,  1891,  in  open  court  at 
tbe  September  term,  1891,  of  said  court 
This  deed  was  not  recorded  until  tbe  16tb 
day  of  November,  1891,  in  book  Y,  p.  481,  of 
the  Land  Records  of  Stoddard  county,  Mo. 
Ugon  Jones  and  E.  M.  Weber  executed  'a 
Onltclaim  deed  dated  February  20,  1902,  con- 
veying all  their  right  title,  and  interest  to 
the  land  In  controv»«y  to  George  Blppus, 
the  original  appellant  In  this  cause.  It  is 
mder  these  convciyances  that  the  appellants 
dalm  title.  The  taxes  oa  this  land  were 
not  paid  for  tbe  years  1887  and  1888,  and. 


David  McBlroy  still  being  the  record  owner 
of  said  land,  the  collector,  for  tbe  punxMo 
of  enforcing  tbe  state's  lien  for  such  taxes 
of  1887  and  1888,  brought  a  suit  against 
said  McElroy,  returnable  to  the  March  term, 
1891,  of  the  circuit  court  of  Stoddard  coun- 
ty, Mo.,  and  a  Judgment  was  rendered  on 
March  1,  1891,  for  the  taxes  heretofore 
stated,  for  the  years  1887  and  1888,  and  exe- 
cution was  Issued  upon  such  Judgment  for 
the  purpose  of  enforcing  the  lioi  therein 
declared,  returnable  fo  the  September  term, 
1801,  and  said  land  was  sold  as  the  property 
of  David  W.  McElroy  on  September  17,  1891. 
At  such  sale  James  W.  Buclianan  purchased 
the  land.  The  sheriff  accordingly  on  Sep- 
tember  17,  1891,  executed  a  deed  conveying 
to  him  the  land  sold.  This  deed  was  ac- 
knowledged in  op&i.  court  on  the  23d  day 
of  September,  1891,  and  was  placed  on  rec- 
ord September  26,  1891,  in  book  2,'p.  4,  of 
the  Land  Records  of  Stoddard  county.  On 
September  28,  1900,  James  W.  Buchanan 
and  wife  and  John  R.  Reddlck  and  wife, 
by  warranty  deed,  conveyed  the  land  in  con- 
troversy to  T.  B.  Griesa.  This  deed  was 
recorded  September  29,  1900,  in  book  33,  p. 
168,  of  the  Land  Records  of  Stoddard  county, 
Mo.  On  July  14, 1901,  T.  B.  Griesa  and  wife, 
by  warranty  deed,  conveyed  the  land  In  con- 
troversy to  the  respondent  in  this  cause,  the 
Charter  Oak  Land  &  Lumber  Company, 
which  deed  on  the  27th  day  of  July,  1901, 
was  recorded  In  book  15,  p.  589,  at  the  Land 
Records  of  said  county.  It  Is  under  and  by 
virtue  of  these  conveyances  that  plaintiff 
claims  title  to  the  land  in  controversy.  At 
the  cloqe  of  the  evidence  the  court  gave  the 
following  declaration  of  law  at  the  request 
of  the  defendant:  "The  court  declares  the 
law  to  be  that  if  the  court  find  and  bblleve 
fnmi  the  evidence  that  the  defoidant  Geo. 
Blppus  holds  and  claims  title  through  and 
by  virtue  of  a  sale  of  tbe  land  in  contro- 
versy under  a  proceeding  to  foreclose  and 
enforce  tbe  lien  for  unpaid  taxes  assessed 
against  said  land  against  the  record  owner 
thereof ,  then  the  court  will  find  that  defend- 
ant's claim  and  title  relates  at  least  to  the  date 
of  Judgment  in  that  behalf  and  constitutes 
a  superior  and  paramount  title.  If  the  court 
finds  that  plaintiff's  title  has  emanated 
from  proceedings  subsequent  thereto,  and 
said  proceedings  for  delinquent  taxes  being 
manifested  by  public  record,  theh  the  court 
will  find  that  plaintiff,  and  all  others  taking 
title  subsequent  to  said  Judgment  takes  with 
notice,  and  the  court  will  find  for  the  defend- 
ant Blppus,  and  enter  a  decree  accordingly." 
The  abstract  of  record  filed  by  appellants 
and  now  before  us  discloses  th^t  after  tbe 
giving  of  such  Instruction  the  court  In  tbe 
first  Instance  found  for  the  defendants.  Sub- 
sequently this  finding  was  changed  by  tbe 
court  and  a  finding  was  made  for  tbe  plain- 
tiff, and  a  decree  and  Judgment  entered  ac- 
cordingly. A  timely  motion  for  new  trial  was 
filed  by  the  defendant  and  by  the  court  over- 
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nUed,  and  from  the  Jodgmoit  and  decree  ot- 
tered In  the  cause  thla  appeal  was  In  dae  time 
and  propex  form  prosecuted  to  this  conrt,  and 
the  record  Is  now  before  us  for  consideration. 

Geo.  Honck  and  O.  L.  Keaton,  for  appel- 
lants. Ralph  Wammack  and  1(L  A.  GorrUl, 
for  respondoit. 

FOX,  J.  (after  stating  the  facts).  It  U 
apparent  from  the  record  in  this  cause  that 
there  is  bat  one  question  to  be  determined, 
and  that  Is  which  of  these  parties  to  this 
proceeding  acquired  title  to  the  land  In  con- 
troversy under  the  tax  judgment  as  here- 
tofore Indicated  In  the  statonent  of  this 
cause.  The  two  conflicting  contentions  of 
appellants  and  respondent  In  this  proceeding 
may  thus  be  briefly  stated:  On  the  part  of 
the  appellants  It  la  contended  that  the  deed 
executed  by  J.  R.  Barham,  sheriff  of  Stoddard 
county,  Mo.,  as  successor  to  D.  W.  Sanford, 
on  September  16,  1801,  predicated  upon  a 
Judgment  for  taxes  against  David  W.  Mc- 
Elroy  on  the  10th  day  of  September,  1887, 
and  a  sale  In  pursuance  of  said  Judgment 
made  on  the  6tb  day  of  March,  1888,  con- 
veyed the  title  to  the  land  In  controversy  to 
B.  M.  Weber  and  Ligon  Jones,  which  was 
by  them  subsequently  conveyed  to  the  appel- 
lants In  this  cause.  On  the  part  of  the  re- 
spondent It  Is  Insisted  that  the  taxes  of 
1887  and  1888,  not  having  been  paid,  con- 
stituted a  Hen  upon  the  land  In  controversy ; 
that  the  collector  Instituted  a  snlt  to  enforce 
the  11%  of  the  state,  and  that  be  had  the 
right  to  maintain  a  proceeding  to  enforce 
such  Men  for  such  taxes ;  that  at  the  date  of  the 
commencement  of  the  suit  the  land  in  con- 
troversy was  assessed  In  the  name  of  David 
W.  McElroy,  and  that  he  was  at  the  time  of 
the  Institution  of  the  suit  the  record  owner 
and  the  only  proper  party  against  whom  such 
proceeding  could  be  maintained  for  the  en- 
forcement of  the  state's  Hen  for  the  taxes  of 
1887  and  1888.  It  Is  also  Insisted  that  the 
Judgment  rendered  on  April  6,  1800,  against 
McEIroy  for  the  taxes  of  1887  and  1888  was 
a  proper  Judgment,  and  that  E.  M.  Weber  and 
Llgon  Jones,  not  having  received  a  deed  for 
said  land  under  their  purchase  In  pursuance 
of  the  tax  Judgment  of  1887,  were  not  either 
proper  or  necessary  parties  to  the  proceeding 
to  enforce  the  state's  Hen  for  the  taxes  of 
1887  and  1888,  and  said  Weber  and  Jones 
not  having  received  any  deed  to  said  property 
under  their  purchase  either  at  the  time  of  the 
commencement  of  the»sult  by  the  collector  for 
the  taxes  of  1887  and  1888,  nor  at  the  time 
of  the  rendition  of  the  Judgment  or  the  sale 
In  pursuance  of  the  Judgment,  and  not  having 
their  deed  recorded  until  the  leth  day  of 
November,  1801,  the  sale  of  the  land  In  con- 
troversy under  the  tax  Judgment  of  April 
6, 1800,  and  the  deed  executed  In  pursuance  of 
such  sale  to  James  W.  Buchanan,  conveyed 
to  him  the  legal  title  to  the  land  in  contro- 
versy, and,  his  title  through  mesne  convey- 
ances having  been  lodged  in  the  plaintiff  In 


thla  cause,  the  Judgment  of  Uie  trial  ooort 
was  strictly  in  accord  with  the  law  ^pUca- 
ble  to  this  cause. 

The  legal  propositions  dlsclosqa  l>7  tite  no- 
ord  before  us  necessitates  a  brief  review  of 
the  law  applicable  to  proceedings  by  the  state 
to  enforce  its  Hen  for  taxes  against  the  land 
upon  which  such  taxes  have  been  aaaeased. 
A  proceeding  to  enforce  the  Hen  of  the  state 
for  taxes  is  not  one  strictly  in  rem,  but  Is 
fully  recognized  by  reason  of  the  natnre  and 
character  of  the  proceeding,  the  Judgment  au- 
thorized to  be  entered  as  one  in  the  nature  of 
an  action  In  rem,  as  wan  said  in  the  case 
of  Hilton  V.  Smith,  131  Mo.,  loc  dt  508|  33 
S.  W.  466:    "The  statute  requires  the  salt 
to  be  brought  against  the  owner  of  the  land 
charged  with  the  Hen  of  the  state  for  taxes. 
For  this  reason  the  proceedings  are  not  strict- 
ly In  rem ;  but  after  Jurisdiction  of  the  sub- 
ject-matter is  acquired  the  proceedings  are 
against  the  property.    It  Is  said  in  Allen  v. 
McCabe  (Mo.  Sup.)   6  S.  W.  62,  supra:   'It 
nrast  be  remembered  that  although  the  stat- 
ute makes  it  necessary  that  the  owner  of  the 
property  should  be  made  a  party,  and  this 
is  necessary  to  call  Into  activity  the  Juris- 
diction of  the  court  over  the  snbject-matter, 
yet,  when  this  Is  done,  the  proceeding  is  tai 
rem  against  the  property  to  oiforce  the  Uoi 
of  the  state  on  that  property,  subordinate 
to  which  the  owner  holds  bis  title,  the  Judg- 
ment Is  In  rem.'    The  execution  goes  against, 
and  the  sheriff  sells,  the  property,  and  not 
the  interest  of  any  particular  person  to  It 
And  his  deed  conveys.  In  the  language  of  the 
statute,  'a  title  in  fee  to  the  purchaser.' "    It 
Is  well  settled  In  this  state  that  the  owner 
against  whom  suit  must  be  brought  and  there- 
after prosecuted    "is  the   actual   owner,   If 
known,  or,  If  unknown,  the  apparoit  owner 
as  shown  by  the  record  of  land  titles  In  the 
county,"  and  as  was  said  in  Hilton  v.  Smltli, 
supra:    "The  law  points  the  revoine  offlcos 
of  the  state  to  these  records  for  the  evidence 
of  ownership  upon  which  to  base  their  official 
action.     The  ownership  Includes  all  persons 
who   have   known   or   recorded    Interests  In 
the  land  at  the  time  the  suit  Is  commenced- 
The  date  of  commencing  the  suit  is  the  time 
fixed  for  determining  the  ownership."    It  If 
no  longer  an  open  question  In  this  state  that 
the  officers  In  suits  wherein  it  is  sought  to  en- 
force the  Hen  of  the  state  for  taxes.  In  the 
absence  of  notice  to  the  contrary,  may  look 
to  the  record  of  deeds  to  see  who  tiie  owna 
of  the  property  is,  and  a  purchaser  under  the 
Judgment  in  such  suits  against  the  record 
owner,  In  the  absence  of  notice  that  such 
person  against  whom  the  suit  was  brougbt 
was  not  the  true  owner,  would  be  protected 
in  his  purchase  against  the  holder  of  an  un- 
recorded  deed  from   such   apparent  record 
owner.    Vance  v.  Oorrigan,  78  Mo.  04;  Pajne 
V.  Lott,  00  Mo.  676,  8  S.  W.  402;   Bvans  t. 
Robberson,  02  Mo.  102,  4  S.  W.  041,  1  An. 
St  Rep.  701 ;    Allen  v.  Ray,  06  Mo.  547,  10 
S.  W.  163;  Nolan  ▼.  Taytor,  181  Mo.  toe  dt 
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228,  32  S.  W.  1144 ;  Hilton  T.  Smith,  134  Mo. 
490,  33  S.  W.  464,  35  S.  W.  1137.  In  Allen  v. 
Ray,  supra,  the  principle  upon  which  the 
foregoing  cases  rest,  is  very  clearly  stated; 
that  Is,  "that  every  person  not  haying  actual 
notice  as  to  who  Is  the  real  owner  of  land  has 
a  right  to  rely  upon  the  records  provided  by 
law  to  be  kept  for  the  purpose  of  showing 
that  ownership;  to  give  notice  of  that  fact 
Is  the  object  of  their  existence.  The  law 
points  the  revenue  officers  of  the  state  to 
these  records  of  the  evidence  of  ownership 
upon  which  to  base  their  official  action  in 
the  assessment  and  collection  of  the  revenue, 
and  keeps  them  open  for  the  Inspection  of 
the  citizen  that  his  Individual  action  may 
be  guided  thereby,  and  will  uphold  the  action 
of  either  when  based '  thereon  in  good  faith 
without  better  information." 

It  is  Insisted  by  appellants  that  the  tax 
ivoceeding  instituted  by  the  collector  for  the 
collection   of   the   taxes    of   18S7   and    1888 
should  have  been  brought  against  Weber  and 
Jones,  the  purchasers  at  the  sale  under  the 
Judgment  of   1887.     In  other   words,   that 
Weber  and  Jones  were  the  owners  of  the 
property,  and  therefore  a  Judgment  against 
David  W.  McElroy  and  a  sale  In  pursuance 
of  audi  Judgment  was  Inoperative  to  convey 
any  title  to  the  real  estate  in  controversy. 
We  are  unable  to  give  our  assent  to  this 
liislstence.    It  is  the  settled  law  of  this  state 
and  has  been  uniformly  held  by  this  court 
that  a  purchaser  at  an  execution  sale  acquires 
no  title  to  real  estate  until  the  deed  for  it 
Is  executed  by  the  proper  officer.     Land  ft 
Lumber  Ck*.  t.  Franks,  156  Mo.,  loc,  cit  680, 
67  S.  W.  640;  Boyd  t.  Bills,  107  Ma  884,  18 
8.  W.  28,  and  cases  cited.     8o  far  as  the 
record  in  this  case  discloses,  at  the  time  of 
the  instltntion  of  the  suit  by  the  collector 
agahist  David  W.  McElroy  to  enforce  the  lien 
of  the  state  for  the  taxes  of  1887  and  1888, 
the  land  was  assessed  to  David  W.  McBlroy, 
and  he  was  the  rec(»^  owner  and  there  was 
an  entire  absence  of  any  Indication  In  the 
land  records  of  the  county,  either  at  the  time 
of  the  commencement  of  the  suit  or  at  the 
time  the  Judgment  was  rendered  and  the 
aale  made  in  pursuance  of  such  Judgment,  or 
at  the  time  of  the  execution  of  the  deed  to 
the   grantee    through    whom    the    plaintiff 
claims,  that  Weber  and  Jones,  or  any  one 
ttoe,  except  McElroy,  tiad  any  title  to  the 
property  in  controversy,  or  made  any  claim 
to  ownership  of  such  property.     It  follows, 
therefore,   if   the   cases  herein   cited  truly 
aiate  the  law,  that  a  purchaser  at  an  execu- 
tion sale  acquires  no  title  to  real  estate  sold 
mtil  the  deed  for  It  is  executed  by  the  proper 
officer,  then  we  are  unable  to  conceive  how 
Weber  and  Jones  at  the  commencement  of 
this  suit,  with  no  deed  upon  record  and,  In 
(act,  with  no  deed  even  executed  and  not  In 
the  actaal  possession  of  the  land  in  contro- 
versy, could  have  been  treated  by  the  col- 
lector as  the  true  owners  of  this,  property, 
and  against  whom  his  suit  would  have  to  be 


brought  It  is  Insisted  by  appellants  that 
the  collector  commenced  this  proceeding  with 
notice  of  the  prior  tax  Judgment  enforcing 
the  lien  of  the  state  for  the  taxes  of  for- 
mer years,  and  that  the  plaintiff's  grantor  pur- 
chasing at  the  sale  under  the  Judgment  of 
April  6,  1890,  also  made  such  purchase  with 
notice  of  such  prior  Judgment  Therefore, 
even  though  no  deed  was  executed  to  Web- 
er and  Jones  until  long  after  the  Institution 
of  the  suit  and  the  rendition  of  Judgment 
and  no  deed  recorded  to  them  until  Novem- 
t>er  16,  ISOl,  such  sale  was  Inoperative  to 
pass  any  title  to  plaintiff's  grantor  to  the 
land  In  controversy.  In  support  of  this  con- 
tention our  attention  Is  directed  to  that  line 
of  cases  which  very  properly  and  correctly 
hold  that  where  a  deed  Is  executed  by  an 
officer  under  an  execution  sale,  so  far  as  the 
defendant  In  the  execution  and  his  privies 
are  concerned  and  strangers  purchasing  with 
notice,  relates  back  to  the  date  of  the  sale, 
and  vests  the  title  In  the  execution  purchaser 
from  that  time.  It  may  be  conceded  for  the 
purposes  of  this  case  that  the  collector,  as 
well  as  the  purchaser,  had  notice  of  sudi  I 

prior  Judgment  and  that  the  land  in  con-  • 

troversy  had  been  sold  in  pursuance  of  such  | 

Judgment  and.  that  Weber  and  Jones  were  ' 

the  purchasers  at  such  sale.     Still,  no  deed  | 

having  been  executed  to  them  imder  audi  pur-  i 

chase,  in  contemplation  of  the  law  applicable 
to  tax  proceedings,  they  would  not  be  such 
owners  of  the  property  as  would  authorize 
the  collector  to  make  them  parties  to  a  pro- 
ceeding to  enforce  a  subsequent  Hen  of  the 
state  for  the  taxes  of  1887  and  1888.    Take 
this  case,  and  the  record  discloses  that  the 
taxes  of  1387  and  1888  were  a  Hen  upon  the 
land  in  controversy.     The  collector  of  the 
revenue  was  required  to  enforce  such  lien. 
This  leads  us  to  the  Inquiry  as  against  whom 
must  be  institute  the  proceeding  in  order  to 
obtain  Jurisdiction    of    the    subject-matter. 
As  heretofore  pointed  out  the  suit  for  tbe 
enforcement   of   the    lien   must   be   brought 
against  the  owner,  and  while  the  collector 
may  have  known  that  at  a  sale  enforcing  a 
prior  Hen   for   the  taxes  against  this   land 
that  Weber  and  Jones  purchased  the  same, 
but  he  also  laiew  that  they  had  received  no 
deed  In  pursuance  of  such  purchase,  and,  aa 
has  been  uniformly  held  by  this  court  they 
had  acquired  no  title  to  said  land  at  the  com- 
mencement of  the  suit  to  recover  the  taxes 
of  1887  and  1888.    Hence  the  collector  covxia 
not   maintain   tbe  proceeding   agaVnat  tSiem, 
and,  we  repeat,  tbey  were  neither  proper  or 
necessary  parties,   and  it  certaVnl?   n»V\\  not 
be  contended  that  because  the  coUec*at  ^ne-w 
that  they   bad  made  a  purcbase    at  a  ^xVot 
tax  sale  that  It  ^va8  incumbent  viTponJoXm  to 
see  that  tbe   title  was  per«««*^^„^P^  ^"^^t* 
u  to  enable  bim  to  bring  t^^^^i^^'^J^. 
not  reauired  to  take  any  «^*=^^*^^J^  *  ^ 
der  to   bave  tHe  tltie  ^e^t^^V    \v««!^\a* 
Jones.      TUere   was  an  exis^    -»**»»       »w,Boail 
land  for  tUe  taxes  ol  1887  a»*  ^»»»-     The  <» 
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lector  had  the  rl^t  to  enforce  such  Hen, 
and  having  no  notice  that  any  one  else  had 
title  to  such  property,  and,  In  fact,  no  one 
else  having  acquired  by  proper  conveyances 
a  title  to  the  same,  he  pjoperly  Instituted  the 
suit  against  the  record  ovmer. 

With  the  well-recognized  rule  that,  when 
the  pflBcer  executes  his  deed  In  pursuance  of 
a  sale,  so  far  as  the  defendant  in  the  execu- 
tion and  his  privies  are  concerned  and  stran- 
gers purchasing  with  notice.  It  relates  back  to 
the  date  of  the  sale,  and  vests  the  title  in  the 
execution  purchaser  from  that  time,  we  are 
entirely  satisfied;   but  as  applicable  to  this 
case,  in  order  to.  entitle  the  defendants  to 
invoke  the  doctrine  of  relation.  It  was  es- 
sential at  least  that  they  have  an  Instru- 
ment upon  which  the  doctrine  of  relation 
could  operate  conveying  the  title  to  the  prop- 
erty at  the  commencement  of  the  suit,  as  well 
as  at  the  time  of  the  rendition  of  the  Judg- 
ment and  sale  of  the  property  thereunder. 
It  was  the  duty  of  the  collector  to  enforce 
the  lien  for  the  taxes  of  1887  and  1888  against 
this  property,  and  he  could  not  under  the 
disclosures  of  the  record  in  this  cause  main- 
tain the  suit  against  Weber  and  Jones,  for 
It  Is  manifest  that  at  that  time  they  had  ac- 
quired no  title  to  the  property  in  controver- 
sy, for  the  reason  that  no  deed  had  been  ex- 
ecuted to  .them  in  pursuance  of  their  pur- 
chase.    If  Weber  and  Jones  were  claiming 
to  be  the  owners  of  this  property,  presump- 
tively they  knew  that  the  taxes  of  1887  and 
1888  had.  not  been  paid  and  constituted  a 
Hen  upon  such  property,  and  we  fully  concur 
In  the  views  as  expressed  by  ^cFarlane,  J., 
In  the  case  of  Hilton  v.  Smith,  that  "persona 
who  have  neglected  to  make  known  their 
ownership,  by  record  or  otherwise,  will  be 
presumed  to  have  notice  of  the  pendency  of 
the  suit,  and  will  be  bound  by  the  Judgment 
therein.     The  suit  process  Is  against   the 
property,  and  the  collector  is  not. required 
to  add  and  bring  in  new  parties  as  they  make 
their  interests  known.     One  holding  an  un- 
recorded Instrument  affecting  the  title  to  the 
land  should  not  be  allowed  to  defeat  the  ob- 
jects of  the  law  and  obstruct  the  collection 
of  the  revenue  by  filing  it  for  record  before 
Judgment  or  sale.    This  principle  has  been 
applied  to  condemnation  proceedings.    Kane 
V.  Railroad,  112  Mo.  88,  20  S.  W.  532." 

Upon  the  propositions  involved  in  this  case 
our  attention  is  directed  to  the  cases  of  Boyd 
V.  Ellis,  107  Mo.  394,  18  S.  W.  29,  and  Fleck- 
ensteln  v.  Baiter,  114  Mo.  493,  21  S.  W.  852, 
and  it  is  earnestly  Insisted  by  counsel  for  ap- 
pellants that  the  rules  of  law  announced  in 
those  cases  are  decisive  of  the  case  at  bar. 
We  are  unable  to  agree  with  counsel  for  ap- 
pellants as  to  the  application  of  the'  proposi- 
tions decided  in  those  cases  to  the  question 
'  disclosed  by  the  record  in  the  case  at  bar. 
This  insistence  necessitates -a  brief  review  of 
those  cases.  In  Boyd  v.  Ellis  the  collector 
brought  two  suits  to  enforce  the  state's  lien 
for  taxes,  and  in  1879  Judgment  was  rendered 


In  such  suits,  and  the  sale  enforcing  the  lien 
of  the  state  in  such  suits  was  made  in  1880, 
but  the  deed  was  not  executed  to  the  pur-   . 
chaser  or  the  assignee  of  the  purchaser  on- 
tll    November    16,    1885.    The    plaintlfT    In 
that    action,    subsequent    to    the  Rendition 
of  the  tax  Judgments  and  the  sale  made  "In 
pursuance  of  them,  obtained  a  deed  from  the 
owner  of  the  property  on  Au^st  15,  1885, 
and  commenced  his  suit  in  ejectment  against 
the  defendant,  wjio  was  in  possession  of  the 
land    under  the  tax  Judgment,  on  the  18th 
of  August,  1885.    In  that  case  It  was  held, 
and  properly  so,  that  the  sheriff's  deed  was 
entitled  to  priority  and  conveyed  the  title  to 
the  premises.    Black,  J.,  in  speaking  for  the 
court  upon  the  disclosures  of  the  record,  thus 
stated  the  law:    "The  title  did  not  pass  to 
the  purchaser  at  the  tax  sale  until  the  execu- 
tion of  the  deed  to  him  as  his  assignee.    But 
the  law  is  well  settled  that  a  sheriff's  deed  re- 
lates back  to  the  sale  as  against  the  defend- 
ant In  the  execution,  those  in  privity  with 
him,  and  strangers  with  notice.    Porter  v. 
Mariner,  60  Mo.  364;    Leadi  v.  Koenig,  65 
Mo.  451 ;  Ford  v.  French,  72  Mo.  250 ;  Lewis 
V.  Curry,  74  Mo.  49.    The  sherlfTs  deed,  there- 
fore, has  the  priority,  not  only  because  It  re- 
lates back  to  the  sale,  but  also  because  the 
tax  Hen  was  paramount  to  all  other  Hens  and 
claims.    Nor   is   It  any  objection  that  the 
deed  was  made  after  the  commoicement  of 
the   suit    Porter   v.    Mariner,    supra."    In 
Pleckenstehi  v.  Baxter,  Judge  Black  again 
thus  stated,  the  proposition  under  considera- 
tion and  the  law  applicable  to  it    He  said: 
"The  question  made  on  this  record  is  wheth- 
er the  plaintiff  purchased  with  notice  of  the 
sherUTs    deed.     The    taxes    were    assessed 
against  the  land  while  Charles  Schloegel  was 
the  owner,  and  he  continued  to  be  the  owner 
when  the  tax  suit  was  commenced  and  the  spe- 
cial Judgment  obtained  against  him.   The  sher- 
IlTs  deed  based  on  that  Judgment  bears  dat» 
March  22,  J882,  but  was  not  recorded  until 
two  months  after  the  plaintiff  received  his 
deed  from  Schloegel.    The  unpaid  taxes  con- 
stituted a  Hen  on  the  land,  and  this  Hen  was 
prior  and  paramount  to  all  other  liens.    It 
was  created  and  disclosed  by  public  records, 
and  the  plaintiff  purchased  with  notice  of  It 
and  of  the  Judgment  enforcing  it    This  tax 
Hen  was  not  merged  Into  a  judgmait  Hen 
so  as  to  expire  In  three  years,  as  in  case  of 
a  general  judgment    Boyd  v.  Ellis,  107  Mo. 
396,  18  S.  W.  29.    The  plaintiff  purchased 
with  notice  of  the  tax  lien  and  the  special 
judgment  enforcing  it,  and  he  Was  bound  to 
go  further  and  see  whether  that  Judgmmt 
had  been  satisfied,  and  this  Inquiry  would 
have  discloeed  the  execution  sale.    He  there- 
fore took  with  notice  of  that  sale,  and  is 
bound  thereby.    As  between  him  and  those 
holding  under  the  sheriff's  deed,  he  had  notice 
of  the  SherlfTs  sale.    Had  the  sheriff  faUed 
to  execute  the  deed  until  after  the  plaintiff 
purchased,  stUl  the  deed  when  executed  would 
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relate  back  at  least  to  tbe  date  of  the  Judg- 
ment, and  thos  cut  out  plaintiff.  Boyd  v.  El- 
lis, supra,  and  cases  cited."  It  la  aufflcient  to 
say  of  those  cases  that  they  properly  and 
clearly  apply  the  law  to  the  questions  dis- 
closed by  the  record  and  which  were  then 
before  the  court  for  consideration.  The  dls- 
tlngrulshlng  features  in  the  record  in  tboae 
cases  from  those  in  the  record  in  the  case  at 
bar  now  before  us  clearly  mark  the  distinc- 
tion between  them,  and  satisfactorily  demon- 
strate that  those  cases  which  are  chiefly  re- 
lied upon  by  api>ellant8  are  by  no  means  ap- 
plicable to  or  decisive  of  the  question  pre- 
sented In  the  case  at  bar.  It  must  not  be 
overlooked  that  in  the  cases  urged  upon  our 
attention  that  the  parties  seeking  to  recover 
the  property  predicated  their  claim  upon  a 
TOluntary  deed  to  the  land  from  the  owners 
sabseqnent  to  tbe  tax  Judgment  against  said 
land  and  a  sale  In  pursuance  of  such  Judg- 
ment. It  was  correctly  held  that  such  deeds 
were  accepted  with  notice  of  the  prior  and 
paramount  lien  of  the  state,  and  with  every- 
thing that  was  done  In  connection  with  the  en- 
forcement of  such  lien,  but  in  the  case  at 
bar  we  are  dealing  with  an  entirely  different 
state  of  the  record.  The  plaintiff  in  this  case 
Is  not  claiming  through  any  voluntary  deed 
by  the  owner  of  the  land  in  controversy  sub- 
sequent to  the  rendition  of  a  tax  Judgment 
and  the  enforcement  of  the  state's  lien  for 
taxes  due  upon  the  land,  but  is  claiming  un- 
der a  valid  Judgment  and  sate  enforcing  a 
subsequent  lien  of  the  state  which  was  per- 
mitted to  accrue  by  those  Interested  in  the 
property;  and  it  makes  no  difference,  as  ap- 
plicable to  the  record  in  this  case,  whether 
the  purchaser  at  tbe  sale  enforcing  the  lien 
of  the  state  for  the  taxes  of  1887  and  1888 
bad  notice  of  the  prior  Judgment  and  sale  in 
pursuance  thereof  or  not,  so  long  as  such 
prior  Judgment  and  sale  had  not  resulted  in 
vesting  the  title  to  the  property  in  some  one 
else.  The  suit  for  the  enforcement  of  the 
subs^nent  lien  was  properly  instituted 
agalnst.the  record  owner,  and  in  our  opinion 
the  rights  of  the  purchaser  at  such  sale  un- 
der such  subsequent  Judgment  should  be  pro- 
tected. As  was  expressly  ruled  in  Hilton  t. 
Smith,  If  Weber  and  Jones  bad  any  claim 
to  this  property  by  reason  of  their  purchase 
at  a  prior  tax  sale 'and  neglected  to  perfect 
their  rights  to  such  property  under  such  sale, 
and  make  known  their  claim,  by  record  or 
otherwise,  they  should  be  presumed  to  have 
notice  of  the  pendency  of  the  suit  to  enforce 
by  the  collector  a  subsequent  lien  permitted  to 
accrue,  and  should  be  bound  by  the  Judg- 
ment in  that  proceeding.  The  lien  of  the 
state  for  tbe  taxes  of  1887  and  1888  was  per- 
mitted to  accrue,  and  unrecorded  claims  of 
tbe  nature  and  character  held  by  Weber  and 
Jmes  existing  at  the  time  of  the  institution 
of  the  suit  for. the  enforcement  of  such  lien, 
as  well  as  at  the  time  of  the  rendition  of 
judgment  and  sale  of  the  property  In  con- 
troversy, should  not  be  permitted  to  defeat 


the  objects  of  tbe  law  and  delay  or  obstruct 
the  collection  of  the  revenue  by  undertaking 
to  infuse  Into  such  claim  the  life  of  a  title 
to  the  land  and  flling  it  of  record  long  subse- 
quent to  tbe  institution  of  a  suit  to  enforce 
the  state's  lien  and  a  Judgment  and  sale  in 
pursuance  thereof. 

The  conclusions  reached  In  this  case,  as 
herein  indicated,  are  in  no  way  In  conflict 
with  the  cases  of  Wood  v.  Smith,  183  Mo.  484, 
91  S.  W.  86,  and  Blevens  v.  Smith,  104  Mo. 
583,  16  S.  W.  213,  13  U  R.  A.  441.  nor  with 
any  other  cases  decided  by  this  court  in  which 
the  prindpies  applicable  to  the  propositions 
involved  in  this  proceeding  were  discussed. 
In  Wood  V.  Smith,  supra,  it  was  held  that  the 
tax  Judgment  was  not  binding  upon  the  de- 
fendant, and  tliat,  while  the  deed  records  of 
tbe  recorder's  oflUce  disclosed  that  the  defend- 
ant was  the  record  owner,  yet  the  other  pub- 
lic records,  the  taxbooks,  to  which  the  officers 
whose  duty  it  was  to  enforce  the  lien  of  the 
state  had  access,  disclosed  that  the  defendant 
against  whom  the  tax  proceeding  was  insti- 
tuted was  not  the  true  owner.  Therefore,  the 
officers  having  notice  of  who  was  the  true 
owner,  it  was  their  duty  to  make  him  a  party 
to  the  proceeding,  and  the  defendant  In  that 
case,  who  was  the  true  owner,  had  the  right 
to  be  heard  and  disclose  all  the  facts  con- 
nected with  the  transaction.  To  the  same 
effect  was  Stuart  v.  Ramsey  (Mo.  Sup.)  95  S. 
W.  382,  where  the  subject  of  tbe  conclusive- 
ness of  a  Judgment  against  the  true  owner, 
who  was  not  made  a  party  to  the  tax  proceed- 
ing, was  thoroughly  reviewed  by  Judge  Qantt, 
and  it  was  expressly  ruled  that  under  the 
facts  disclosed  in  that  case  the  collector  knew 
that  a  third  person  owned  the  land  nnder  an 
unrecorded  deed,  and  that  the  facts  were 
sufficient  to  put  the  purchaser  upon  inquiry 
as  to  whether  the  record  owner,  against  whom 
the  tax  proceeding  was  brought,  had  previous- 
ly conveyed  the  property,  and,  having  notice 
as  to  who  the  true  owner  of  the  land  was,  it 
was  the  duty  of  the  collector  to  Institute 
the  proceeding  against  him,  and  that  at  such 
sale  against  the  record  owner  alone,  under 
the  facts  disclosed  In  that  case,  the  pur- 
chaser at  such  sale  acquired  no  title.  That 
is  not  this  case.  The  record  discloses  that, 
while  there  was  a  Judgment  and  sale  under- 
taking to  enforce  the  lien  of  the  state  and  at 
such  sale  Weber  and  Jones  were  the  pur- 
chasers of  the  land  In  controversy,  it  is  also 
disclosed  that  no  deed  was  executed  to  them 
conveying  the  land  in  pursuance  to  such  pur- 
chase until  long  subsequent  to  the  commence- 
ment of  the  suit  as  well  as  tbe  rendition  of 
the  Judgment  and  the  sale  in  pursuance  of 
such  Judgment  in  the  tax  proceeding  wherein 
plaintiff's  grantor  became  the  purchaser. 
Hence  it  logically  follows  in  harmony  with 
the  ruling  by  this  court,  as  herein  Indicated, 
that  at  the  commencement  of  the  tax  pro- 
ceeding for  the  taxes  of  1887  and  1888,  as 
well  as  at  the  time  of  the  rendition  of  the 
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judgment  and  sale  In  pursuance  tbereof  ,  that 
David  W.  McBlroy  had  not  at  that  time  been 
divested  of  bis  legal  title  by  a  duly  executed 
deed  from  the  proper  officer  conveying  the 
same  In  pursuance  of  the  tax  Judgment  of 
188a  Tbjsrefore  It  must  be  held  that  said 
McEIroy  was  the  only  party  against  whom 
this  suit  could  be  brought,  and  that  Weber 
and  Jones,  at  that  time  liavlng  no  title  to  the 
property  in  controversy,  were  neither  proper 
or  necessary  parties ;  and,  as  ruled  in  Hilton 
V.  Smith,  it  must  be  presumed  that  they  had 
notice  of  the  pendency  of  that  proceeding,  and 
mast  be  held  bonnd  by  the  Judgment  rendered 
therein. 

The  decree  and  Judgment  of  the  trial  court 
was  manifestly  correct,  and  for  the  right  par- 
ty, and  should  be  affirmed,  and  It  la  so  or- 
dered.   All  concur. 


MoQUADB  V.  ST.  LOUIS  ft  SUBURBAN 
BY.  GO.  et  al. 

(Supreme  Court  of  Miasonri,  Division  No.  1. 
Nov.  21,  1906.) 

1.  STBKET  RAILBOADB  —  INJTJBISS  TO  PkDKS- 

tbiah  —  Action  —  Pi^iadino  —  Rbfuq- 

RAirr  AlXXOATIONS. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  pedestrian  at  a  crossing, 
a  petition  alleging  in  one  count  that  the  motor- 
man  failed  to  keep  a  viKilant  watch,  etc.,  and 
also  tliat  he  fallen  to  stop  the  car  in  the  short- 
est time  and  space  possible,  was  not  objectionable 
as  alleging  repugnant  grounds  of  n^igenoe. 

2.  Pu:ADiNa  —  PKTrnoR  —  Review  —  AiXB- 
OATioRs  —  Rxmniss. 

Where  a  petition  is  defective  as  alleging 
repugnant  grounds  of  negligence  in  the  same 
count  the  defect  can  only  he  reached  by  demurrer 
or  motion  to  elect,  and  not  1^  a  donnrrer  to 
the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Ooit  Dig. 
vol.  89,  Pleading,  U  1483-U85.] 

5.  Death  —  Aonoits  —  Stbxxt  Railboads  — 
NxoLiaENcs  or  Eicfi.ot£b  —  Statxttes  — 

APFLIOATIOn. 

Rev.  St  1889,  f  2864,  providing  that  when- 
ever any  person  shul  die  from  an  injury  result- 
ing from,  or  occasioned  by,  the  negligence  of  any 
servant  or  employs  while  running  any  car,  the 
corporation  in  whose  employ  such  servant  or 
employ^  shall  be  at  the  time  the  injury  is  com- 
mitted shall  forfeit  and  pay  for  every  person  so 
dying  the  sum  of  $6,000,  is  applicable  to  street 
railways. 

4.   SAXB— MUNIOIFAI.  OBniItARCXS. 

Rev.  St.  1899,  f  2864,  creates  an  action  for 
death  ^suiting  from,  or  occasioned  by,  the  negli- 
gence of  any  servant  or  employs  wlule  running 
any  car,  etc.  Held,  that  the  nght  of  action  so 
given  included  death  trom  negligence  generally, 
whether  consisting  of  negligence  as  defined  by 
the  common  law,  or  arising  from  a  failure  to  dis- 
cliarge  a  duty  imposed  by  statute  or  municii«l 
ordinance. 

6.  Stbext  Railboads— Death  or  PEnEsraiAR 
— ViaiLAHT  Watch. 

Where,  in  an  action  for  death  of  a  pedes- 
trian at  a  street  railroad  crossing,  there  was  evi- 
dence that  by  the  exercise  of  ordinary  care,  the 
motorman  could  have  seen  deceased  on  the  track 
in  time  to  have  saved  bis  life  by  the  exercise  of 
ordinary  care  thereafter,  plaintiff  was  entitled  to 
taoovert  thongfa  there  was  no  evidence  that 


after  the  motorman  in  fact  saw  the  deceased,  ha 
could  have  prevented  a  roiiision. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  44,  Street  Railroads,  f|10^197.1 

6.  Sake— CoRTBTBxnoBT   NKaxJomoB— Pkti- 

HOR— CORSTBUOnOR. 

Where  a  petition,  for  death  of  a  pedestrian 
In  a  collision  with  a  street  car,  diarged  certain 
acts  of  negligence,  and  then  alleged  violations 
of  a  city  ordinance,  "which  violations  of  sndi  or- 
dinance directly  contributed  to  cause  the  death 
and  injury  of  plaintiff's  husband,"  the  petitiwi 
shonid  be  construed  to  mean  that  the  violation 
of  the  ordinance  contributed  with  the  other  pre- 
cedent acts  of  negligence  diarged  in  the  petition 
to  cause  such  injury  and  deatti,  and  not  that 
they  contributed  with  deceased's  negligence  to 
cause  snch  injury. 

Appeal  from  St  Louis  Olicnlt  Court;  Dan^ 
lei  D.  Fisher,  Judge. 

Actl<m  by  Mary  McQuade  against  the  St. 
Louis  ft  Suburban  Railway  Company  and 
another.  From  a  Judgment  In  favor  of  de- 
fendants, plaintiff  appeals.  Reversed  and 
remanded. 

A.  R.  Taylor  and  Howard  Taylor,  for  ap- 
pellant Jefferson  Chandler  and  T.  IC. 
Pierce,  for  respondents. 

BRACE,  P.  J.  This  is  an  action  by  the 
widow  to  recover  $5,000  damages  for  the 
death  of  her  husband.  Michael  McQuade^ 
under  the  provisions  of  section  2864^  Rer. 
St  1899,  in  which,  at  the  close  of  the  plain- 
tiff's  evidence,  a  demurrer  thereto  was  sus- 
tained, the  plaintiff  took  a  nonsnlt  and, 
from  the  refusal  of  the  court  to  set  the  same 
aside,  she  appeals. 

The  i>etition  is  as  follows:  "The  plaintiff 
states  that  she  was  the  lawful  wife  of  Mich- 
ael McQuade  at  the  time  of  his  death  as 
herein  stated;  that  the  defendants  are  each, 
and  at  the  times  herein  stated  were  each, 
corporations  by  virtue  of  the  law  of  Mis- 
souri, and  used  and  operated  the  railway 
and  car  herein  mentioned  for  the  purpose  of 
transporting  persons  for  hire  from  cne  point 
to  another  in  the  city  of  St  Louis  as  a  pub- 
lic conveyance  In  charge  of  their  motorman 
and  conductor;  that  at  said  times  Wash 
street  and  Twenty-Third  street  at  the  pla- 
ces herein  stated,  were  open  public  streets 
within  the  city  of  St  Louis;  that  on  the  9th 
day  of  May,  1901,  the  plaintiff's  husband, 
Michael  McQuade,  was  lawfully  on  the  cross- 
ing of  Wash  and  Twenty-Third  streets,  at  or 
near  the  east  crossing  thereof,  when  defend- 
ant's servants  In  charge  of  their  west-bound 
car  carelessly  and  negligently,  and  without 
using  any  care  to  give  warning  of  the  ap- 
proach of  said  car  to  said  crossing  or  to  said 
Michael  McQuade,  and  without  using  any 
care  to  watch  out  for  persons  on  said  cross- 
ing, and  without  using  any  care  to  slow  up 
or  stop  said  car  and  avert  injury  to  said  Mc- 
Quade, did  cause  and  suffer  said  car  to  strike 
and  so  Injure  said  McQuade  that  he  died 
from  said  injuries  at  St  Louis  on  the  day 
aforesaid.  And  for  another  and  further  as- 
Bignment  of  negligence  the  plaintiff  avers 
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tbat  At  tbe  time  of  the  death  of  her  hTisband 
there   was  In  force  within  the  city  of  St 
Ijoula  an  ordinance  of  said  city  by  which 
tt    "wiu   provided  that   motormen   and   con- 
dnctors  of  each  car  shoold  keep  a  vigilant 
'vvatdi   for  persons  on  foot,  either  on  the 
track  or  moving  twards  it,  and  upon  first 
appearance  of  danger  to  such  person  the  car 
abould  be  stopped  within  the  shortest  time 
and    space  possible,  and  the  plaintiff  avers 
tliat   at  and  before  the  time  that  said  car 
Btmck  and  injured  her  husband  the  motor- 
man  and  conductor  of  said  car  were  falling 
to  keep  such  vigilant  watch,  and  failed  to 
mtop  said  car  on  the  first  appearance  of  dan- 
ger to  her  husband  as  he  moved  towards  said 
track  and  was  upon  said  track,  which  viola- 
tion   of  said  ordinance  directly  contributed 
to  canse  the  Injury  and  death  of  plaintiff's 
hustwind;  that  by  the  death  of  her  husband 
caoBed  as  aforesaid  an  action  has  accrued 
to  the  plaintiff  to  sue  for  and  recover  the 
sum    of  $5,000  according  to  the  statute  of 
Missouri.    And  the  plaintiff  avers  that  with- 
in six  months  after  the  death  of  her  hus- 
band she  Instituted  an  action  against  the  St 
liOnls   &  Suburban  Railway  Company,  one 
of   the  defendants  herein,   to  recover   said 
■tatntory  damages  for  the  death  of  her  said 
hasband,  and  thus  appropriated  said  cause 
of  action  to  horself,  which  action  was  dis- 
missed.    The  answer  was  a  general  denial 
and    a   plea   of  contributory   negligence,   on 
which  issue  was  Joined  by  reply.    The  case 
made  by  the  plaintiff's  evidence  is  substan- 
tially   as   follows:    Wash  street  runs  east 
and   west;    Twenty-Third  street  north  and 
south.    On  Wash  street  there  are  two  tracks 
on  which  defendants  run  their  cars.    West- 
bound cars  run  on  the  north  track  and  east- 
bound  cars  on  the  south  track.    On  tbe  9th 
of  May,  1901,  the  plalntlflTs  husband,  Mich- 
ael   McQuade,    walked    south   on   the   east 
sidewalk  of  Twenty-Third  street  to  the  east 
crossing   of  that  street   over  Wash   street. 
When  he  reached  the  crossing  two  cars  were 
approaching  the  crossing,  one  from  the  east 
and  one  from  the  west.    He  stopped  at  this 
crossing  until   the   west-bound  car  on  the 
north  track  passed,  and  then  proceeded  to 
cross  the  street  stopped  on  the  north  track, 
over  which  the  west-bound   car   had  Just 
passed,  until  the  east-bound  car  passed  on 
the  south  track,  and,  as  he  was  in  the  act 
of  stepping  off  the  north  track,  he  was  struck 
by    another    west-bound    car    and    killed. 
When   tbe  deceased  stopped  on   the  north 
track  to  let  the  east-bound  car  go  by,  the 
second    west-bound   car   by   which   he   was 
struck  was  distant  from  him  160  feet.    Tbe 
car  was  going  at  a  speed  of  about  16  miles 
an  hour,  no  bell  was  rung  or  gong  sounded, 
tnd  no  effort  was  made  to  check  the  car 
or  avoid  the  collision  until  the  car  was  with- 
in 15  or  20  feet  of  the  deceased,  when  such 
effort  was  made,  but  too  late  to  avert  the 
catastrophe,  as  the  car  ran  25  or  SO  feet 


after  the  colUsion.  The  car  that  killed  the 
deceased  was  either  a  Suburban  car  or  a 
Meramec  river  car,  but  there  la  a  conflict  in 
the  evidence  as  to  which  company  the  car 
belonged.  This  suit  was  instituted  in  the 
St  Louis  CSity  drcult  court  on  the  8th  day  of 
May,  1902.  Prior  thereto,  to  wit,  on  the 
15th  of  July,  1901,  a  suit  on  the  same  cause 
of  action  was  instituted  In  said  court  by  the 
plaintiff  against  the  defendant  the  St  Louis 
ft  Snrburban  Railway  Company,  which  suit 
was,  on  the  8th  day  of  May,  1902,  dismissed. 

1.  It  does  not  appear  from  the  record  upon 
what  ground  the  trial  court  sustained  the 
demurrer  to  tbe  plaintiff's  evidence,  but  it 
is  contended  for  the  defendant  that  the  de- 
murrer was  properly  sustained  for  several 
reasons  which  will  be  noticed  in  their  order. 
It  Is  first  contended  that  the  alleged  grounds 
of  negligence  are  repugnant  in  that  the  first 
ground  is  that  the  motorman  failed  to  keep 
a  vigilant  watch,  etc.;  and,  second,  that  he 
failed  to  stop  said  car  In  the  shortest  time 
and  space,  etc.;  that  the  former  Is  an  af- 
firmative and  the  latter  a  negative  wrong, 
and  that  they  cannot  be  "yoked  up  in  the 
same  petition."  We  are  unable  to  appreciate ' 
the  force  of  the  argument  by  which  it  is  at- 
tempted to  support  this  proposition.  The 
duty  of  the  motorman  to  the  deceased  to  be 
on  the  watch,  and  to  stop,  if  at  all,  arose  from 
the  situation  in  which  the  deceased  was  as 
the  car  was  approaching .  the  crossing,  and 
the  one  was  as  much  a  positive  duty  as  the 
other— each  was  consistent  with  the  other. 
If,  by  failure  to  be  on  the  watch,  the  motor- 
man  failed  to  discover  the  perilous  position  . 
of  the  defendant  when  he  could  have  dons 
so  by  the  exercise  of  ordinary  care,  he  was 
gull^  of  negligence;  or  If,  being  on  the 
watch,  he  did  discover  his  perilous  position 
and  failed  to  stop  his  car  when,  by  the  exer^ 
else  of  ordinary  care,  he  could  have  done  so, 
he  was  guilty  of  npgUgence;  and  there  is 
no  good  reason  why  both  acts  of  negligence 
should  not  have  been  charged  in  one  count 
of  the  petition.  Moreover,  if  even  the  peti- 
tion was  defective  in  this  respect,  such  de- 
fect could  not  1)0  reached  by  a  demurrer 
to  the  evidence;  It  could  only  be  reached 
by  demurrer  to  the  petition,  or  a  motion  to 
elect. 

2.  It  Is  next  contended  that  section  2864 
of  the  statute  under  which  this  action  was 
brought  is  not  applicable  to  street  railroads. 
This  contention  was  made  In  the  case  of 
Hlgglns  V.  St  Louis  Suburban  Railway  Com- 
pany, ably  argued  by  the  same  counsel  for 
defendant,  and  held  to  be  untenable  in  on 
opinion  handed  down  by  Graves,  J.,  June 
19,  1906  (95  S.  W.  863),  not  yet  officially  re- 
ported, in  which,  on  this  point,  all  the  Judges 
of  this  division  concurred.  After  further 
consideration  of  the  question,  we  are  all 
entirely  satisfied  with  the  conclusion  reach- 
ed in  that  case,  and  hold  in  this,  as  we  did 
la  that  case,  and  for  the  reasons  therein 
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stated,  that  said  section  is  ap])licable  to 
ttreet  railroads. 

3.  It  Is  next  contended  that,  although  sec- 
tloil  2864  applies  to  street  railroads,  the 
gronnd  of  recovery  by  a  person  not  a  passen- 
ger Is  confined  to  common-law  negligence, 
and  does  not  extend  to  an  Injury  from  a  fall- 
ore  to  discharge  a  duty  Imposed  by  municipal 
ordinance.  We  find  no  such  limitation  in  the 
statute.  As  applicable  to  this  case,  the  stat- 
ute reads:  "Whenever  any  person  shall  die 
from  any  injury  resulting  from  or  occasioned 
by  the  negligence  of  *  *  *  any  officer, 
agent,  serramt  or  empIoy6  whilst  running 
any    •    •    •    car,    •    •    •    the  corporation 

*  *  *  in  whose  employ  any  such  officer, 
agent,  servant,  employ^  •  «  •  shall  be, 
at    the    time    such   injury    is    committed, 

•  •  •  .  shall  forfeit  and  pay  for  every  per- 
son •  •  •  so  dying  the  sum  of  five  thou- 
sand dollars."  The  right  of  action  given  by 
the  statute  is  for  negligence;  not  tor  neg- 
ligence as  defined. by  the  common  law,  but 
as  well  for  negligence  that  may  arise  from 
a  failure  to  discbarge  a  duty  Imposed  by 
statute  or  municipal  ordinance.  The  statute 
malces  no  distinction,  and  we  can  make  none. 
It  contains  no  such  limitation  as  Is  contend- 
ed for,  and  we  cannot  put  such  a.  limitation 
upon  its  comprehensive  terms. 

4.  It  appears  from  the  evidence  that 
Michael  McQuade,  l>e8ide  his  widow, .  left 
surviving  him  a  minor  child,  and  this  suit, 
although  brought  within  a  year,  was-  not 
brought  within  six  months  after  his  death; 
therefore,  it  Is  contended,  the  demurrer  was 
properly  sustained.  But  It  also  appears  that, 
within  six  months  after  her  husband's  death, 
the  plaintiff  did  bring  her  suit  therefor 
against  one  of  the  defendants,  and,  within 
a  year  after  his  death,  dismissed  the  same 
and  brought  this  suit  against  both  of  the 
defendants,  and  it  was  expressly  held  in 
Packard  v.  Railroad,  181  Mo.  421,  60  S.  W. 
9S1,  103  Am.  St.  Rep.  607,  "that,  where  a 
widow  has  brought  a  suit  for  the  death  of 
her  husband  within  six  months  after  his 
death,  she  can,  if  she  has  suffered  nonsuit 
or  dismissed  the  suit,  within  pne  year  after 
bis  death,  renew  the  suit  -  against  the  same 
party  or  bring  It  against  another  wrongdoer 
or  ttotb."  This  ruling  is  in  harmony  with 
the  previous  rulings  on  the  subject — ^Bark- 
er T.  Hannibal  A  St  Jo.  B.  B.  Co.,  SI  Mo.' 
86,  14  S.  W.  280;  McNanrara  v.  Slavens, 
76  Mo.  329;  Shepard  v.  St  L.,  L  M.  &  S. 
By.  Co.,  3  Mo.  App.  550 — and  this  contention 
must  l>e  ruled  against  the  defendants. 

5.  It  is  next  contended  that  the  demurrer 
to  the  evidence  was  properly  sustained  be- 
cause there  was  no  evidence  that,  after  the 
motorman  saw  the  deceased,  he  could  hare 
saved  his  life.  But  there  wks  evidence  tend- 
ing to  prove  that  by  the  exercise  of  ordinary 
care,  the  motorman  could  have  seen  the  de- 
ceased on  the  track  in  time  to  have  saved 
his  life  by   the  exercise   of  ordinary  care 


thereafter,  and  in  such  case  it  is  settled  law 
in  tills  state  that  the  plaintiff  may  recover. 
Scullin  V.  Bailroad,  184  Mo.  707,  83  S.  W. 
760;  Klockenbrlnk  v.  BaUroad.  172  Mo.  678, 
72  S.  W.  900;  Morgan  v.  BaUroad,  159  Mo. 
262,  60  S.  W.  105;  Kellny  T.  Bailroad,  101 
Mo.  67,  13  S.  W.  606,  8  L.  R.  A.  783;  H:U 
V.  Railroad,  101  Mo.  36,  13  S.  W.  946,  and 
many  others,  in  these  cases  cited. 

6.  It  is  next  and  finally  contended  that  the 
demurrer  to  the  evidence  was  properly  sus- 
tained because  the  petition  only  charges  the 
defendant  with  contributory  negligence  The 
only  basis  for  this  contention  is  the  allega- 
tion in  the  petition, .  "which  violations  of 
said  ordinance  directly  contributed  to  causae 
the  death  and  injury  of  the  plaintiff's  hus- 
band," whidi  counsel  would  have  us  inter- 
pret to  mean  "which  violations,''  etc.,  "con- 
tributed" with  the  negligence  of  the  deceased 
"to  cause  the  injury,"  etc.  It  will  not  fairly 
bear  such  an  Interpretation.  The  evident 
meanhig  ot  the  pleader  was  tliat  the  viola- 
tion of  the  ordinance  contributed,  with  tb« 
other  precedent  acts  of  negligence  cliarged 
in  the  petition,  "to  cause  the  injury  and 
death  of  plalntUTs  husband." 

Counsel,  after  a  labored  effort  buve  fail- 
ed to  point  out  and  we  have  failed  to  dis- 
cover, any  good  reason  in  the  record  why  the 
case  should  have  been  taken  from  the  Jury. 
The  Judgment  of  tlie  circuit  court  will  there- 
fore be  reversed,  and  the  cause  remanded, 
with  directions  to  set  aside  the  nonsuit  and 
grant  the  plaintiff  a  new  trial. 

LAMM,  J.,  concurs.  VALIiIANT,  J.,  con- 
curs In  all  except  the  fourth  paragraph. 
aBAYES,  J.,  concurs  in  the  result 


STATES  «z  rel.   SALE  et  al.  ▼.  NOBTONI 

et  al.  (three  caset). 

(Snpreme  Court  of  Mlsaoarl.     Dec.  18^  1906.) 

1.   COUBTS— COUBT  OF  AFPRAXS-^tTBISOlfcTION 

— Spkcial  Wbits— Power  to  Issue. 

Const  1875,  art.  6,  |  12,  as  amended  in 
1884,  provides  that  the  St  Louis  Ooart  of  Ap- 
peals may  issue  writs  of  certiorari,  quo  war- 
ranto, etc.  and  that  appeals  shall  lie  to  and 
writs  of  error  Issue  from  the  Snpreme  Court 
in  certain  cases  l>efore  the  Court  of  Appeals ; 
that  in  all  cases  reviewable  by  the  Supreme 
Court  writs  of  error  aball  issue  from  it  directly 
to  the  circuit  courts  and  courts  having  jurisdic- 
tion thereof,  and  in  all  cases  where  appeals  shall 
He  directly  to  the  Supreme  Court  that  court 
shall  have  exclusive  jurisdiction  of  such  writs 
of  error  and  appeals,  and  shall  in  all  cases  ex- 
clusively exercise  superintending  control  over 
such  trial  courts ;  and  that  the  Supreme  Oonrt 
shall  have  superintending  control  over  courts 
of  appeals  by  mandamus,  proliibition  and  cer- 
tiorari, etc  Htidj  that  the  St  Louis  Court  of 
Appeals  had  no  JuristUction  to  issue  writs  of 
eertlorari  In  a  case  in  which  it  had  no  appellate 
jurisdiction,  but  which  was  appealaUe  direct 
to  the  Supreme  Court 

[Ed.  Note.^— For  cases  in  point  see  Gent  Dig. 
vol.  13,  Courts,  {  649.1 
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2.  Saio. 

Gonat.  1876,  art  6,  t  12,  aathorizinj;  the 
8t  lionis  Gourt  of  Appals  to  iaaiie  original 
remedial  writ*  and  eonierrins  oa  rach  courts 
snperintendinx  control  over  inferior  coorta  of 
record,  rests  In  inch  court  Jurisdiction  of  racfa 
mattera  only  in  cases  wliere  the  jurisdiction  ot 
the  Court  of  Appeals  is  co-ordinate  with  that  of 
the  Supreme  Court. 

8.  PBOHIBinOH— CO'UBTB— JirBISDIOTIOR. 

Where  the  St.  Louis  Court  of  Appeals  Is- 
sued a  writ  of  certiorari  to  review  tne  action 
of  the  circuit  court  in  a  case  where  it  appeared 
from  the  retnm  that  the  constitutionality  of  a 
itatnte  was  involved,  and  that  the  Court. of  Ap- 
peals, therefore,  had  no  jurisdiction  to  hear 
the  case  on  appeal  or  writ  of  error,  a  writ  of 
prohibition  would  be  issued  by  the  Supreme 
Oout  to  restrain  the  Court  of  Appeals  from 
hearing  an  issue  raised,  on  the  writ  of  certiorari 
VEi.  Note.— For  cases  in  point,  lee  Cent.  Dig. 
VOL  40,  Prohibition,  U  37-«6.] 

Ill  Bana  Ai^licatlonB  for  pn^ibition  by 
the  state  on  relation  of  Moses  N.  Sale  and 
others  against  Albert  D.  Nortonl  and  others, 
Judges  of  tbe  St  Lonls  Court  of  Appeals. 
Writ  granted. 

Bond,  Maraball  9c  Bond,  for  relators.  James 
F.  Green,  Alphonso  Howe,  and  J.  W.  Jamli 
son,  for  respondents. 

BTTBOBSS,  J.  These  three  cases  present 
the  same  Issues,  and  will,  therefore,  be  con- 
sidered together.  This  Is  an  original  pro- 
ceeding by  prohibition,  Instituted  by  two  of 
the  judges  of  the  circuit  court  of  tbe  city  of 
St  Louis,  namdy,  Moses  N.  Sale  and  Jesse 
McDonald,  judges  of  divisions  No.  7  and  8 
of  said  court,  with  whom  are  joined  private 
relators  Interested  as  parties  litigant  In  the 
litigation  involved  against  respondents,  Nor- 
tonl, Bland,  and  Goode,  Judges  of  the  St 
Lonls  Court  of  Appeals.  A  preliminary  rule 
in  prohibition,  was  Issued  on  tbe  10th  day  of 
September,  1900,  by  two  members  of  this 
conrt,  returnable  on  the  9tb  day  of  October, 
'  1906.  Tbe  respondents '  have  filed  their  re- 
turn to  said  preliminary  writ  and  the  re- 
-  lators  have  filed  their  reply-  to  said  return, 
and  a  motion  for  judgment  on  the  pleadings.- 

The  petition,  among  others  things,  alleges 
that  In  October,  - 1904,  the  private  relators 
were  elected  members  of  the  Republican  city 
central  committee  of  the  city  of  St  Lools, 
pursuant  to .  the  provisions  of  the  act  of 
March  13,  .1901  (Laws  1901,  p.  149)  relating 
to  primaries  In  cities  having  over  300,000 
taihabltants,  each  having  been  elected  by 
delegates  from  the  several  wards,  when  as- 
sembled In  delegate  convention,  as  members 
of  said  committee  from  each  of  tbe  wards  of 
tite  city,  and  as  such  were  entitled  to  be  and 
remain  such  members  for  a  term  of  two 
years  thereafter;  .that  thereafter  and  be- 
fore August  is,  1906,  the  majority  of  tbe 
memtters  of  said  city  central  committee,  un- 
lawfully, and  without  any  authority  or  Ju- 
risdiction whatever,  expelled  them  (the  mi- 
nority of  said  committee)  from  membership 
therein,  and  have  ever  since  excluded  tbem 
from  their  rights,  privileges,  and  franchises 


as  such;  that,  on  the  13th  day  of  August^ 
1006,  the  relator,  Jesse.  A.  McDonald,  judge 
as  aforesaid,  granted  unto  said  private  re- 
lators herein  a  writ  of  certiorari  directed 
against  the  majority  members  of  said  com- 
mittee, commanding  tbem  to  certify  to  said 
circuit  court  In  division  No.  7,  on  or  before 
Tuesday,  September  4,  1906,  all  of  the  acts, 
proceedings,  resolutions,  and  records  of  stild 
committee  bearing  In  any  manner  upon  tbe 
expulsion  of  said  private  relators  as  such 
members  and  officers,  and  commanding  them 
in  the  meantlite  to  desist  from  Interferlqg 
with  the  relators  In  any  manner  whatever 
in  the  discharge  of  their  rights  as  members 
of  said  committee;  that  thereafter,  on  the 
4th  day  of  September,  1906,  said  majority 
members  of  said  committee  appeared  as  so 
commanded,  and  filed  a  demurrer  to  the  peti- 
tion, setting  up,  among  other  things,  that 
section  .23  of  the  primary  election  law  of 
1901,  Laws  1901,  p.  162,  violates  section  1 
of  article  6  of  the  Constitution  of  Mis- 
souri;^ that  thereupon  said  Judges  Sale  and 
McDonald  heard  said  demurrer,  fully  argued 
by  counsel  on  both  sides,  and  took  the  same 
under  advisement  until  the  6th  day  of  Sep- 
tember, 1006,  at  which  time  they  overruled 
said  demurrer,  and  granted  the  respondents 
therein  mitll  Thursday,  September  6th,  to 
file  a  return,  to  the  order  of  certiorari,  which 
said  respondente  did  at  said  tlme«  and  by 
which  return  they  admitted  that  relators 
and  each  of  them  were  elected  members  of 
said  Republican  city  central  committee  at 
a  delegate  convention  of  the  Republican 
Party  of  the  city  of  St  Louis,  on  the  10th 
of  October,  1904,  as  alleged  in  relator's  peti- 
tion, but  deny  that  they  were  elected  In 
accordance  with  the  provisions  of  said  pri- 
mary election  law,  because  they  were  not 
elected  direct  by  and  at  a  primary  election, 
.and  further  admitted  that  relators  were  ex- 
pelled by  them  from  said  committee  as 
charged,  and  further  pleaded  that  section 
23  of  tbe  said  primary  election  law,  by  vir- 
tue-of  which  the  writ  of  certiorari  wan  Is- 
sued, Tlolatee  section  1  of  article  6  of  the 
Constitution  of  Missouri,  in  that  It  pretends 
to  confer  authority  upon  judges  of  the  Su- 
preme Court,  courts  of  appeals,  and  judges 
of  the  circuit  conrt  to  summarily  review  cer- 
tain acts  of  political  committees  and  election 
officers,  -whereas  said  section  1  of  article  6 
of  said  O>nstltution  confers  all  Judicial  pow- 
er upon  the  courts  of  the  state,  and  not  upon 
the  judges  of  the  courts,  and  further  plead- 
ed that  sectlcm  23  Is  unconstitutional  and 
void,  for  the  reason  that  no  provision  is 
made  thereby  for  any  definite  or  certain  form 
of  notice  of  process  to  be  served  upon  de- 
fendante  by  which  they  may  be  brought  In- 
to court,  but  that,  under  said  section,  the 
various  -Judges  of  the  courte  are  authorized 
to  designate  Vvhat  notice  of  process  shall 
be  sufficient;  that  theretqmn  respondente  also 
filed  a  motion  to  quash  the  writ  of  certiorari, 
alleging  as  grounds  therefor,  inter  alia,  "that 
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■ecUon  23  of  the  primary  election  law  Is  un- 
constitutional and  void  because  It  undertakes 
to  confer  upon  Judges  ot  courts  powers  which 
by  section  1  of  article  6  of  the  (Constitution 
of  Missouri  are  ezcluslTely  vested  In  courts 
of  this  state;"  that  thereupon  the  relators 
therein  filed  a  motion  to  quash  the  Judg- 
ment or  order  of  expulsion  aforesaid,  alleg- 
ing as  grounds  therefor,  Inter  alia,  that  the 
■aid  committee  had  no  power,  authority,  or 
jurisdiction  under  the  laws  of  this  state,  and 
particularly  under  said  primary  election  law 
(Acts  1901,  p.  149)  to  enter,  such  an  order, 
and  because  said  order  and  judgment  did  not 
constitute  due  process  of  law  and.  violated 
section  30  of  article  2  of  the  Constitution  of 
Missouri,  also  violated  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States; 
that  thereupon  said  court  judges  fuily  heard 
counsel  for  relators  and  respondents  upon 
said  motions  to  quash  as  aforesaid,  and  took 
the  same  under  advisement  until  September 
7th,  at  10  o'clock  a.  m.;  that  immediately 
preceding  the  reconvening  of  said  circuit 
court  on  the  7th  day  of  Septembeis  1906, 
said  Judges  Sale  and  McDonald  were  served 
with  a  preliminary  rule  In  prohibition  issued 
by  Hon.  Albert  D.  Nortonl,  one  of  the  judges 
of  the  .St  Louis  Court  of  Appeals,  during  the 
vacation  of  said  court,  whereby  they  were 
commanded  to  appear  before  the  St.  Louis 
Court  of  Appeals  on  Monday,  September  24, 
1906,  and  show  cause  why  a  writ  of  prohibi- 
tion should  not  be  issued  against  them  as 
prayed,  and  commanding  them.  In  the  mean- 
time, to  desist  from  further  considering,  pass- 
ing upon  or  taking  cognizance  Of  the  pro- 
ceedings In  certiorari  afore'said. 

The  petition  further  charges  that  said  Al- 
bert D.  Nortonl  was  without  power,  autbor- 
lly,  or  jurisdiction  to  issue  said  preliminary 
rule  in  prohibition,  and  that  the  St.  Louis 
Court  of  Appeals  Is  without  jurisdiction  to 
be  heard  or  determine  said  matters  and 
things  or  said  controversy,  and  that  said 
Court  of  Appeals  has  no  appellate  jurisdic- 
tion over  the  certiorari  case  aforesaid  and 
no  original  jurisdiction  by  prohibiting,  or 
otherwise  to  interfere  with,  the  trial  and  de- 
termination of  said  certiorari  case  by  the 
said  circuit  court,  for  the  reason  that,  in 
said  certiorari  case,  both  parties  had  raised 
and  insisted  upon  confltltutlonal  questions 
which  were  primarily  cognizable  by  the  cir- 
cuit court,  and  whose  rulings  In  that  record 
were  only  subject  to  review  by  the  Supreme 
Court  of  Missouri,  and  further  showed  that 
said  Norton!,  in  issuing  said  preliminary  rule, 
violated  rule  26  of  the  St  Louis  Court  of 
Appeals  (67  S.  W.  x)  which  provides  as  fol- 
lows: "Now,  will  any  writ  of  prohibition 
be  issued  in  any  case  whereof  the  Supreme 
Court    has    appellate   jurisdiction." 

On  the  return  day  of  sttid  writs,  reqrand- 
ents  filed  returns  thereto  hi  which  they 
admit  that  heretofore,  to  wit,  on  the  7th  day 
of  September  1906,  respondent  Nortonl,  as 
Judge  of  the  St  Louis  Court  of  Appeals,  In 


vacation  of  said  court,  did  grant,  and  canae 
to  t>e  issued,  a  preliminary  rule  In  prohibi- 
tion directed  to  Moses  N.  Sale  and  Jeeae  A. 
McDonald,  judges  of  the  circolt  court,  clt7 
of  St  Louis  as  In  the  petition  of  relators 
herein  alleged.  (2)  Respondents  farther  show 
unto  the  court  that  said  preliminary  role  tn 
prohibition  was  awarded  by  the  respondent 
Nortonl  upon  a  statement  of  facts  contained 
In  the  petition  presented  to  him  therefor, 
which  said  petition  Is  In  words  and  figures 
as  follows: 

"In  the  St  Louis  Oonrt  of  Appeals. 

"State  of  Missoori,  ex  rel.  Charles  H.  Wlt- 
tboeft;  Nicholas  Folito,  Bobert  Walker, 
Joseph  L.  Schuler,  Louis  Becker,  Harry 
Baer,  Fred  Heldecker,  Bdward  Koeln, 
William  Budde,  Henry  L.  Weeke,  Oeorge 
Beichmann,  Herman  Bader,  Fred  Smitli, 
William  Sanders,  Louis  Xengst  and  J^- 
tha  D.  Howe,  Relators,  v.  Honorable  Jesse 
A.  McDonald  and  Honorable  Moses  N. 
Sale,  judges  of  the  circuit  court  of  the 
city  of  St  Louis,  Defendants. 

"Suggestions  and  Petition  for  Prohibition. 

"The  petition  of  Charles  H.  WItthoeft, 
Nicholas  Polito,  Bobert  Walker,  Joseph  L. 
Schuler,  Louis  Becker,  Harry  Baer,  Fred 
Heldecker,  Edward  Koein,  William  Budde, 
Henry  L.  Weeke,  George  Relchmann,  Herman 
Bader,  Fred  Smith,  William  Sanders,  Louis 
Tengst,  and  Jeptha  D.  Howe,  represents  to 
the  court: 

"(1)  That  the  Republican  Party  is  a  politi- 
cal organization  which  at  the  last  preceding^ 
election  polled  more  than  ten  thousand  votes 
for  Governor  In  the  city  of  St  Louis,  state 
of  Missouri. 

"(2)  That  the  Republican  Party  In  the  city 
of  St  Louis,  Missouri,  on  the day  of 


,  1904,  duly  elected  the  following  per- 
sons as  the  general '  committee  of  said  party, 
viz:— W.  P.  Rudolph,  1st  Ward;  C.  H.  Wlt- 
thoeft,  2d  Ward;  N.  A.  Polito,  8d  Ward; 
Robert  Walker,  4th  Ward ;  J.  L.  Schuler,  6th 
Ward ;  John  B.  Owen,  6th  Ward ;  Louis  Beck- 
er, 7th  Ward;  Harry  Baer,  eth  Ward;  F.  H. 
Heldecker,  9th  Ward;  a  O.  Besch,  lOtb 
Ward;  Edw.  Koehi,  11th  Ward;  Louis  Alt, 
12th  Ward;  W.  H.  Ludwlg,  ISth  Ward;  S.  L. 
Kramer,  14th  Ward ;  Norman  Florsheln,  IStb 
Ward;  W.  J.  Budde,  leth  Ward;  H.  L. 
Weeke,  17th  Ward;  G.  W.  Relchmann,  18th 
Ward;  Herman  Bader,  19th  Ward;  Nat  Gold- 
stein, 20th  Ward;  George  Gershon,  2lBt 
Ward;  C.  A.  Day,  22d  Ward ;  H.  C.  Whelan, 
28d  Ward;  F.  G.  Smith,  24th  Ward;  J.  T. 
Sanders,  25th  Ward;  L.  T^tgst,  26th  Ward; 
J.  D.  Howe,  27th  Ward;  fl.  P.  Myersen,  28th 
Ward;  that  the  said  persons  and  each  of 
them  were  eligible  to  membership  In  said 
committee,  and  Immediately,  upon  their  elec- 
tion, duly  qualified  as  such  monbers,  and 
entered  upon  the  discharge  of  their  dutiea 
That  thereafter,  to  wit,  on  the  12Ui  day  of 
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October,  1904,  said  Republican  city  central 
'Committee  was  organized  by  electing  the  aald 
William  H.  Lodwlg  the  chairman  of  said 
<»mmlttee,  and  the  said  .George  Oershon 
secretary  of  said  committee,  and  that  said 
Ladwlg  and  Gtershon  thereafter  continued 
to  act  as  such  members,  and  as  chairman  and 
secretary  re^ectlvely  until  their  removal  as 
«DcIi  officers  and  as  members  of  said  com- 
mittee on  the  date,  and  in  the  manner  herein- 
after stated.  That  aald  conmilttee,  under 
the  law  and  the  rules  and  usages  of  the 
BepubUcan  Party,  and  under  Its  own  rules, 
bas  the  authority  to  control  and  manage  the 
affairs  of  the  said  Republican  Party  In  the 
dty  of  St  Louis,  and  has  the  further  power 
and  authority  to  provide  for  the  election  and 
removal  of  the  officers  of  said  committee,  and 
to  change  such  officers  by  a  majority  vote  of 
the  members  of  said  committee. 

"Relators  further  aver  that  the  members 
of  said  committee  were  not  elected  for  any 
definite  term,  but  to  serve  until  the  biennial 
primary  election  of  the  Republican  Party  to 
1)e  held  In  the  city  of  St  Louis  In  the  fall 
of  1906  for  the  purpose  of  nominating  candi- 
dates, or  electing  delegates  to  the  delegate 
convention  to  nominate  candidates  for  circuit 
Judge,  sherltr,  and  other  city  officers;  but 
the  election  of  said  members  was*  subject  to 
the  right  vested  In  a  majority  of  the  mem- 
1>er8  of  said  committee  by  party  rules,  usages, 
and  customs,  to  remove  any  members  of  said 
committee  for  party  disloyalty,  or  for  other 
good  and  sufficient  party  reasons.  Relators 
further  aver  that  ever  since  their  election 
to  meml>er8hlp  In  said  committee  on  the 
day  of  October,  1904,  they  have  com- 
prised, and  do  now  still  comprise,  the  majori- 
ty of  said  committee  of  the  Republican  Party 
In  the  city  of  St  Louis,  and  as  such,  under 
the  committee's  rules  and  regulations  and 
party  usages  and  customs,  they  were  vested 
and  clothed  with  the  power  and  authority 
to  remove  members  of  said  committee  for 
cause,  and  to  fill  the  vacancies  thus  created 
by  appointment  and  also  have,  at  all  times, 
bad  the  right  to  elect  the  chairman  and 
secretary  and  other  officers  of  said  committee, 
and  to  remove  such  officers  whenever,  in 
their  Judgment  it  was  deemed  to  the  best 
interests  of  said  committee  so  to  do.  That 
heretofore,  to  wit  on  the  12th  day  of  Sep- 
tember, 1906,  at  a  meeUng  of  said  committee 
■duly  held  on  the  said  date  under  a  call  there- 
for, and  at  which  said  meeting  the  said  Wil- 
liam H.  Ludwig,  the  then  chairman  of  said 
committee,  presided,  and  the  said  George  Oer- 
shon officiated  as  secretary,  a  resolution  was 
offered  by  H.  L.  Weeke  calling  for  the  re- 
moval tt  the  said  Gershon  and  Ludwig  both 
as  officers  and  members  of  said  committee, 
because  they  had  sold  and  disposed  of  the 
furniture  and  property  of  the  committee  with- 
out its  authority,  and  in  violation  of  its 
tules,  and  had  shown  themselves  to  be  unfit 
and  Incompetoit  to  remain  members  of  the 
■committee,  and  had  admitted  at  said  meeting 


In  the  presoice  of  the  oitlre  membership  of 
said  committee  tlien  and  there  present  that 
they  had  so  sold  and  disposed  of  the  said 
furniture  and  property  of  the  committee 
without  authority.  And  relators  further  avw 
that  the  aforesaid  resolution  was  offered  by 
the  said  Weeke  and  Its  adoption  moved ;  and 
that  said  motion  being  duly  seconded,  the 
said  William  H.  Ludwig,  as  dialrman  of 
said  committee,  put  said  motion,  and  upon  a 
roll  call  of  .the  membership  of  said  committee 
by  the  said  Gershon  as  secretary,  it  was 
announced  by  the  said  Ludwig  as  chairman 
that  said  resolution  had  been  carried  by  a 
vote  of  seventeen  for  and  eleven  against; 
and  relators  aver  that  thereupon  the  said 
Ludwig  and  Grershon,  after  so  proclaiming 
the  result  of  said  vote,  immediately  vacated 
their  said  office  and  their  position  as  com- 
mitteemen, and  thereupon  the  committee  pro- 
ceeded to  reorganize  by  the  election  of  the 
said  Jeptha  D.  Howe,  as  chairman,  and  Fred 
H.  Smith,  member  from  the  eighth  ward, 
as  secretory,  and  said  committee  further 
proceeded  to  fill  the  vacancies  occasioned  in 
said  committee  l>y  the  removal  of  the  said 
Ludwig  and  Oershon. 

"Relators  further  aver  that  ever  since  said 
date  the  said  committee  as  reorganized  has 
continued  to  act  and  discharge  all  the  duties 
devolving  upon  said  committee,  and  is  now 
and  ever  since  said  date  has  been  the  duly 
and  regularly  constituted  general  committee 
of  the  Republican  Party  within  and  for  said 
city,  and  that  the  said  Ludwig  and  Oershon 
have  never  participated  In  any  of  the  pro- 
ceedings of  said  committee  since  the  date  of 
their  removal  as  aforesaid.  Relators  further 
aver  that  the  proceedings,  under  which  the 
said  Oershon  and  Ludwig  were  removed  as 
members  and  officers  of  said  committee,  in 
all  things  conformed  to  the  rules,  regulations, 
and  requirements  of  the  Republican  Party 
and  of  said  committee,  and  that  said  rules 
woe  also  complied  with  In  the  filling  of  the 
vacancies  occasioned  by  the  said  removals. 
Relators  further  aver  that  notwithstanding 
the  premises  aforesaid,  the  said  Ludwig  and 
Gershon  In  the  vacation  of  the  circuit  court 
of  the  city  of  St  Louis,  on  the  80th  day  of 
August  1906,  presented  to  the  respondent 
the  Honorable  Jesse  A.  McDonald,  one  of 
the  Judges  of  the  circuit  court  of  the  city 
of  St  Louis,  in  chambers,  their  petition 
against  the  relators  as  composing  a  majority 
of  the  Republican  city  central  committee  of 
the  city  of  St  Louis  for  a  writ  of  certiorari 
directing  and  commanding  relators  to  certify 
to  the  circuit  court  of  the  ci^  of  St  Louis 
ail  of  the  acts,  proceedings,  resolutions,  and 
records  of  said  committee  bearing  in  any 
manner  on  the  matters  hereinbefore  mention- 
ed, and  that  upon  the  hearing  thereof,  said 
actions  of  the  defendante  (relators  herein)  be 
quashed,  and  further  prayed  for  an  order 
directing  that  pending  the  determination  of 
the  certiorari  proceedings,  defendante  and 
each  of  them  be  restrained  from  interfering 
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in  any  manner  with  the  eald  Lndwig  and 
Oershon  as  members  and  o£9cers  of  said 
committee. 

"Relators  farther  aver  that,  upon  c<Hi8id- 
eratlon  of  said  petition,  the  respondent,  the 
Honorable  Jesse  A.  McDonald,  as  judge  of 
the  said  circuit  court,  in  chambers,  did,  on 
the  said  30th  day  of  Angfust,  1906,  grant  the 
prayer  of  said  petition,  and  then  and  there 
ordered  and  directed  that  a  vrrit  of  certlorail 
issue  under  the  hand  and  seal  of  the  clerk 
of  said  circuit  court  of  the  city  of  St  Louis 
directed  to  relators  commanding  them  to 
certify  to  the  circuit  court  of  the  city  of  St 
Louis,  and  in  division  number  seven  thereof, 
which  said  division  is  presided  over  by  the 
respondent,  the  Honorable  Moses  N.  Sale, 
who  is  one  of  the  judges  of  the  said  circuit 
court,  of  said  city,  on  or  before  Tuesday, 
•  September,  4,  1906,  at  ten  o'clock  of  that 
day,  all  of  the  acts,  proceedings,  resolutions, 
and  records  of  the  Republican  city  central 
committee  of  the  city  of  St  Louis,  bearing 
in  any  manner  upon  the  matters  set  oat  and 
charged  In  said  petition  and  hereinbefore 
referred  to,  and  that  relators  herein  and.  each 
of- them  desist  pending  the  determination  of 
said  proceeding,  from  interfering  with  the 
said  plaintiff  in  dny  manner  in  the  discharge 
of  his  duties  and  the  exercise  of  his  rights 
and  privileges  as  a  member  and  oflBcer  of  the 
said  Republican  city  central  committee, 
which  said  writ  and  order  were  duly  served 
upon  these  relators  on  the  said  80th  day  of 
August,  1906.  Relators  further  aver  that 
In  the  awarding  of  said  writ  and  order,  said 
respondent,  McDonald,  acted  In  excess  of 
and  beyond  hi6  jurisdiction  as  a  judge  of 
the  circuit  court  of  the  city  of  St.  Louis, 
and  In  excess  of  and  beyond  the  Jurisdiction 
of  the  said  circuit  court,  and  that  both  said 
respondent  judges  and  the  said  circuit  court 
of  the  city  of  St  Louis  were  and  are  without 
jurisdiction  to  award  the  aforesaid  writ  of 
certiorari  and  order,  or  to  review  by,  through, 
or  under  said  writ  the  aforesaid  acts  of  re- 
lators In  the  trial  and  removal  of  the  said 
Ludwlg  and  Gersbon  as  memt>ers  and  officers 
of  said  committee  under  charges  and  after 
the. hearing  hereinbefore  mentioned.  Relat- 
ors further  aver  that  the  said  respondent  Mc- 
Donald farther  acted  In  excess  of  and  be- 
yond his  jurisdiction  and  authority  In  or^ 
dering  and  directing  relators  and  each  of 
them,  pending  the  determination  of  said  cer- 
tiorarl  proceedings,  to  desist  from  Interfac- 
ing with  the  said  expelled  committeemen  In 
the  exercise  of  their  alleged  rights  and  priv- 
ileges as  members  of  said  committee.  Re- 
lators further  aver  that  they  had  no  notice 
of  said  proceedings  In  chambers  before 
the  said  respondent  McDonald,  and  that  he 
awarded  the  aforesaid  writ  (ind  made  the 
aforesaid  order  ex  parte,  and  without  notice 
to  them.  Relators  further  aver  that  their 
said  committee  Is  not  a  judicial  body,  and 
does  not  exercise  judicial  or  quasi  judicial 
functlonB  or  powers,  and  that.  In  the  removal 


of  the  said 


as  a  committeeman  and 


as  an  officer  of  said  committee,  relators  act- 
ed within  their  authority,  and  In  conformity 
to  the  irules  and  regulations  of  their  com- 
mittee and  of  the  Republican  Party,  and 
tliat  their  actions  In  the  premises  were  en- 
tirely nonjudicial. 

"Relators  say  that  by  reason  of  the  prem- 
ises, said  writ  and  order  were  improvldently 
granted,  and  that  the  said  respondents,  Mc- 
Donald and  Sale,  acted  without  jurisdiction, 
and  that  the  said  writ  and  order  are  there- 
fore void.  But  relators  aver  that .  unless 
said  respondents  and  each  of  them  are  re- 
strained, they  will  proc«ied  to  review  the  ac- 
tions of  relators  In  removing  the  said  Ludwlg 
and  Gershon  as  members  of  said  committee. 
And  they  farther  aver  that  said  respondents 
did,  by  virtue  of  an  order  made  by  them, 
direct  and  compel  relators  to  produce'  be- 
fore respondents,  MoeeS'  N.  Sale,  in  the  cir- 
cuit court  on  Thursday,  the  6th  day  of  Sep- 
tember, 1900,.  the  minutes,  resolutions,  and 
records  kept  by  the  said  committee:  and' 
relators  were  required  to  exhibit  all  of  said 
documents  and'  papers  In  court,  and  that 
said  cause  against  relators  is  still  pending 
before  tbi  said  respondents  as  judges,  and 
that  unless  they  are  restrained  and  prohibit- 
ed by  this  Jionorable  court,  said  respondents 
will  still  farther  exercise  Jurisdiction  in 
said  cause  against  relators  by  .compelling 
them  to  reinstate  said  Ludwlg  and  Gershon 
in  office  as  members  of  said. committee,  and 
compel  relators  to  recognize  them  as  mem- 
bers of  said  committee.  And  relators  fur- 
ther aver  and  charg^e  that  said  respondents 
as  judges  of  the  circuit  court  of  the  city  of 
St  Louis,  and  said  circuit  conrtare  without 
any  jarisdiction  or  authority  to  so  review 
the  acts  of  relators,  and  that  the  entire  pro- 
ceeding is  in  violation  of  the  rights  of  re- 
lators as  members  of  said  committee,  and  are 
Illegal  and  void. 

"Wherefore,  jour  petitioners.  Imploring  tlM 
aid  of  this  honorable  court,  pray  to  be  re- 
lieved, and  that  they  may  iiavethe  state's 
writ  of  prohibition  directed  to  said  respond- 
ents, and  each  of  them,  to  protiibit  them  and 
each  of  them  from  proceeding  further  In  ths 
premises,  and  from  attempting  to  review  the 
aforesaid  acts  of  relators,  and  from  farther, 
in  any  manner,  interfering  with  th^  relators, 
as  members  of  the  said  city  central  commit- 
tee, and  for  such  other  and  further  orders 
In  the  premises  as  may  be  right  and  proper. 

"(3)  Fw  further  return.  It  Is  denied  that 
respondent  Nortonl  acted  In  excess  of  or 
beyond  his  jurisdiction  as  judge  of -the  St 
Louis  Court  of  Appeals  in  the  granting  of 
said  preliminary  rule  In  prohibition  against 
the  judges  of  the  circuit  court,  hereinbefore 
mentioned,  deny  that  in  so  awarding  said 
writ,  said  Nortonl  violated  any  provision  of 
the  Constitution  or  any  law  of  the  state  of 
Missouri,  and  further  deny  that  In  the  awatd- 
ing  of  said  preliminary  writ  rule  26,  or  any 
other  rule  of  the  St.  Louis  Court  of  Appeals, 
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vaa  violated  as  In  tiie  petition  and  writ  al- 
leged. 

"(4)  Respondents  farther  show  nnto  the 
court  that  It  was  not  made  to  appear  from 
any  fact  or  averment  contained  in  the  pe- 
tition presented  to  the  said  Nortonl  for  a 
preliminary  writ  of  prolilbltion  that  any 
qnestlon  Involving  the  construction  of  the 
Constitution  of  the  United  States,  or  of  this 
state,  had  been  raised  in  the  certiorari  pro- 
ceeding in  the  circuit  court  of  the  city  of 
St  liouis,  or  before  the  Judges  thereof,  by 
demurrer,  return,  motion,  or  other  pleading 
of  the  parties  to  said  cause,  and.  the  re- 
q)ondents  say  that  even  if  it  be  true,  as 
alleged  in  the  petition  and  writ  herein,  that 
such  constitutional  questions  were  so  raised, 
but  as  to  the  truth  of  the  averments  with 
respect  to  such  issues,  respondents  have  not 
loflBcient  knowledge  to  form  a  belief,  and, 
therefore,  neither  admit  nor  deny  said 
averments.  Respondents,  nevertheless,  had 
and  still  have  as  Judges  of  the  St  Louis 
Court  of  Appeals  Jurisdiction  In  the  premises 
until  it  shall  have  been  made  to  appear  to 
respondents  or  to  the  St.  Louis  Court  of  Ap- 
peals that  the  preliminary  rule  aforesaid  had 
been  improvldently  granted  by  the  respond- 
ent Nortonl,  because  a  decision  of  the  Issues 
by  the  said  Court  of  Appeals  would  Involve 
the  construction  of  the  Constitution  of  the 
United  States,  or  of  the  state  of  Missouri. 

"Wherefore,  respondents  pray  that  the  pre- 
limlnaiy  rule  aforesaid  be  quasbeJ,  and  the 
proceeding  dismissed,  and  that  they  be  dis- 
charged with  their  costs." 

In  the  reply  to  the  return  of  respondents, 
relators  admit  that  on  the  24th  of  Septem- 
ber, 1906,  and  before  the  filing  of  the  return 
herein  they  filed  a  return  in  the  St  Louis 
Court  of  Appeals  to  the  preliminary  rule 
aforesaid  Issued  by  said  Nortonl,  wherein 
and  whereby  the  St  Louis  Court  of  Appeals 
was  Informed  of  the  fact  that  the  petition, 
upon  which  said  preliminary  rule  was  Issued, 
bad  concealed  from  said  Nortonl  and  said 
court  the  fact  that  both  parties  to  the  cer- 
tiorari case  in  the  circuit  court  had  raised 
constltntional  questions  fully  setting  forth 
therein  the  constltntional  questions  afore- 
said, and  further  showing  that  In  Issuing 
said  preliminary  rule  said  Nortonl  tiad  done 
BO  in  violation  of  said  rule  26  of  said  court 
and  said  reply  herein  further*  averred  tbat 
the  right  of  said  Nortonl  to  Issue  said  pre- 
liminary rule,  or  of  the  Court  of  Appeals,  to 
assert  or  attempt  to  maintain  Jurisdiction 
depends  not  upon  the  mlsropresentatlons  or 
concealments  Of  the  truth  contained  in  the 
petition  for  a  writ  of  prohibition,  but  upon 
the  fact  and  the  truth  as  It  existed  in  said 
certiorari  case,  and  that  the  test  of  Juris- 
diction of  any  court  Is  as  to  the  truth,  and 
not  to  the  suppression  or  misstatement  there- 
of in  any  appllcati<m  for  a  writ  The  reply 
further  shows  that  since  the  happening  of 
the  events  stated,  tlie  circuit  court  entered 


judgment  in  the  certiorari  case  In  favor  of 
relators,  and  that  the  defendants  have  ap- 
pealed that  case  to  the  Supreme  Court 

The  motion  for  Judgment  herein  is  based 
upon  the  following  grounds: 

"First  Because  the  return  of  the  respond- 
ents herein  is  wholly  insnfilclent  In  law,  and 
falls  either  to  afllrm  or  deny  any  of  the 
facts  stated  in  the  petition  herein,  and  fails 
to  show  that  the  St  Louis  Court  of  Appeals, 
or  said  Nortonl,  as  Judge  thereof,  had  any 
Jurisdiction,  power,  right,  or  authority  to 
Issue  the  preliminary  rule  In  prohibition 
against  these  relators,  or  to  further  assert 
or  maintain  Jurisdiction  In  said  prohibition 
case. 

"Second.  Because  the  suppression  and  con- 
cealment of  the  truth  by  the  relators  In 
the  prohibition  case  In  the  St  Louis  Court 
of  Appeals  against  these  relators  did  not 
and  could  not  confer  Jurisdiction  upon  that 
court  or  any  of  the  Judges  thereof,  but  their 
Jurisdiction  depended  entirely  upon  the  truth 
and  the  fact  as  the  same  appeared  from  the 
records  of  the  circuit  court  In  the  certiorari 
case. 

"Third.  Because  prior  to  the  filing  of  the 
return  herein,  the  respondents  were  fully 
advised  that  said  St  Louis  Court  of  Appeals 
had  no  Jurisdiction  in  said  prohibition  cases, 
for  the  reason  that  in  the  certiorari  cases  In 
the  circuit  court  both  parties  bad  Invoked 
the  protection  of  the  Constitution  of  the 
United  States  and  of  the  state  of  Missouri, 
and  prior  to  the  issuance  of  the  preliminary 
rule  In  prohibition  by  said  Nortonl  that  these 
relators  as  Judges  of  the  circuit  court  bad 
actually*  considered,  passed  upon,  and  de- 
termined said  constitutional  questions  ui:on 
a  demurrer  filed  to  the  petition  for  a  certio- 
rari, and  that,  since  the  filing  of  said  re- 
turn  by  these  relators  in  the  said  Court 
of  Appeals,  there  has  been  no  denial  of ' 
the  facts  set  up  In  said  return,  nor  of  the 
showing  therein  made,  that  the  relators 
therein,  Wltthoeft  et  al.,  had  Imposed  upon 
said  Nortonl  and  said  court  by  Intentionally 
concealing  the  truth  In  respect  to  the  con- 
troversy then  undergoing  adjudication  In 
the  circuit  court  of  the  city  of  St  Louis." 

The  position  of  relators  Is  that  the  St 
Louis  Court  of  Appeals  has  no  appellate 
Jurisdiction  over  the  certiorari  case  in  ques- 
tion, nor  any  original  Jurisdiction  by  pro- 
hibition to  Interfere  with  the  circuit  court 
in  the  trial  and  determination  of  the  cer- 
tiorari case.  Upon  the  other  hand,  it  is 
contended  by  the  respondents .  In  this  case 
that  as  certiorari  Is  not  appropriate  to  re- 
view the  acts  and  proceedings  of  nonjudicial 
bodies  and  officers,  such  as  the  Republican 
central  committee  of  the  city  of  St  Louis, 
whose  functions  are  entirely  ministerial, 
administrative,  or  executive,  the  circuit  court 
was  without  Jurisdiction  to  determine  the 
certiorari  case,  and  tliat  the  writ  against 
the  Judges  of  said  court  was  properly  grant- 
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«d.  That  respondents'  position  is  the  correct 
one  In  ordinary  cases  -we  are  willing  to  con< 
'Cede,  but  when  qnestlons  of  a  constitutional 
character  are  Inrolved,  which  go  to  the 
validity  of  the  law,  they  become  vital  ques- 
tions in  the  case,  for  an  "unconstitutional 
law  la  no  law  at  all,"  and,  If  there  was  no 
valid  law,  then  the  Republican  central  com- 
mittee was  Itself  without  authority  to  re- 
move its  members  and  ofScers,  and  the  dr- 
'Cult  court,  being  of  general  jurisdiction,  un- 
questionably had  the  right  to  pass  upon  that 
^luestion  which  went  to  the  root  of  the  ac- 
tion of  said  committee  In  removing  its  mem- 
t>era  and  officers.  In  fact.  It  is  admitted  by 
respondents  that  if  the  facts  be  as  stated 
In  the  petition  presented  to  two  of  the 
Jndges  of  this  court  in  vacation,  upon  which 
the  preliminary  writ  in  this  case  was  issued, 
tlien  questions  of  constitutional  law  had  been 
raised  in  the  proceedings  In  the  circuit  court, 
sind  that  unless  the  parties  in  said  causes 
Abandoned  those  issues,  or  failed  to  preserve 
them  by  proper  exception  for  review  by  the 
Supreme  CJourt,  the  Supreme  Court  would 
tiave  appellate  Jurisdiction  in  said  causes. 
While  the  respondents  do  not,  in  their 
return,  either  affirm  or  deny  the  allegations 
of  the  petition  for  the  preliminary  writ  to 
the  effect  that  the  record  In  the  certiorari 
-case  pending  in  the  circuit  court  showed  that 
both  parties  therein  had  raised  constitution- 
al questions  in  consequence  of  which  an 
appeal  In  said  cause  would  lie  from  the 
<!lrcnit  court  to  the  Supreme  Court  and  not 
to  the  Court  of  Appeals,  they,  nevertheless, 
undertake  to  sustain  the  action  of  Judge 
Nortonl,  and  to  maintain  the  jurisdiction  of 
the  St  Louis  Court  of  Appeals  on  the 
ground  that  tbe  petition  for  a  prohibition 
4id  not  disclose  tbe  fact  that  there  was 
-constitutional  questions  Involved.  While  it 
Is  true  that  the  petition  for  the  writ  of  pro- 
hibition which  was  presented  to  Judge  Nor- 
tonl iqwn  which  he  acted  in  issuing  ths 
writ  did  not  disclose  the  fact,  which  stands 
admitted  by  the  return  of  respondents,  that 
toth  parties  raised  constitutional  questions 
In  tbe  circuit  court,  the  jurisdiction  of  the 
-Court  of  Appeals,  either  appellate,  or  with 
respect  to  writs  of  prohibition  and  other 
original  writs,  does  not  depend  upon  any 
misrepresentation  or  concealment  of  fact  by 
parties  litigant,  but  depends  upon  the  facts 
disclosed  by  the  record  in  the  particular 
«ase.  It  Is  axiomatic  that  jurisdiction,  in 
any  case,  cannot  be  conferred  by  mere  agree- 
ment respecting  the  subject-matter  of  con- 
troversy, nor  can  the  concealment  or  failure 
to  disclose  the  facts  as  they  really  exist  by 
one  of  tbe  parties  litigant,  confer  Jurisdic- 
tion on  the  Court  of  At^als  over  tbe  cir- 
cuit court,  in  cases  where  the  appellate  juris- 
diction Is  conferred  by  the  Constitution  npon 
the  Supreme  Court;  nor  has  the  St.  Louts 
Court  of  Appeals  jurisdiction  by  orl^iinal 
writ  of  prohibition  to  prohibit  the  circuit 


court  In  cases  where  the  appeal  from  tb* 
judgment  of  these  courts  lies  to  the  Supremt 
Court  State  ex  rel.  v.  Aloe,  152  Mo.  466, 
54  S.  W.  4»4.  47  L.  B.  A.  383. 

But  respondents  contend  that  Judge  Nor- 
tonl had  the  right  to  act  upon  the  petition  for 
prohibition  as  it  was  presented  to  him,  and, 
as  It  did  not  appear  therefrom  that  any  con- 
stitutional question  was  involved  In  the  cer- 
tiorari case,  that  be  was  justified  in  Issuins 
the  prohibitory  writ  Conceding  for  sake  of 
the  argument  this  position  to  be  correct,  It 
must  needs  follow  that  when  relators  pre- 
sented their  petition  to  two  members  of  this 
court  for  prohibitory  writs  against  respond- 
ents, and  it  appeared  therefrom  that  the  Court 
of  Appeals  could  acquire  no  jurisdiction,  by 
appeal  or  writ  of  error,  over  the  certiorari 
case,  because  of  constitutional  questions  being 
involved,  th^  had  the  right  and  authority  to 
prohibit  by  the  writ  of  prohibition  tbe  Court 
of  Appeals  from  entertaining  jurisdiction  of 
that  case,  and  that  because  of  the  want  of 
authority  In  Judge  Nortonl  to  Issue  the  writ. 
It  was  Unprovldently  granted.  If  the  petition 
for  the  prohibitory  writ  which  was  presented 
to  Judge  Nortonl,  bad  shown  upon  Its  face 
that  the  Court  of  Appeals  did  not  have,  nor 
could  acquire,  jurisdiction  of  the  certiorari 
case  upon  appeal  or  writ  of  error,  and,  not- 
withstanding this  fact  he  Issued  the  prelimi- 
nary writ  It  will  hardly  be  contended  that 
tbe  Supreme  Court  upon  application  of  tbe 
relators  would  not  have  had  tbe  power  to 
grant  a  prohibitory  writ  against  Judge  Nor- 
tonl, and  his  associates,  as  judges  of  the  Court 
of  Appeals,  prohibiting  them  from  further 
maintaining  jurisdiction,  because  of  the  want 
of  jurisdiction  apparent  from  the  face  of  ths 
petition. 

By  section  8,  art  6  of  tbe  Constitntlon  of 
Missouri,  tiie  Supreme  Court  Is  given  a  gen- 
eral superlnt^idlng  control  over  all  Inferior 
courts,  with  power  to  Issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto,  and  other 
original  remedial  writs,  which,  of  course.  In- 
cludes writs  of  prohibition,  and  It  has  the 
same  power  to  control  the  action  of  the  Courts 
of  Appeals  with  respect  to  their  jurisdiction, 
and  to  prevent  them  from  taking  judicial  ac- 
tion In  excess  of  their  jurisdiction,  that  It 
has  as  regards  other  courts  of  Inferior  juris- 
diction. That  the  Courts  of  Appeals  have  the 
same  power  to  Issue  original  writs,  and  have 
the  same  control  of  all  Inferior  conrts  that 
the  Supreme  Court  has,  when  tb^  have  jn- 
risdiction,  or  are  not  proceeding  In  excess 
of  their  jurisdiction,  is  not  controvwted,  bnt 
that  is  not  this  case. 

Prior  to  the  constitutional  amendment  of 
1884,  the  St  Louis  Court  of  Appeals  had  pow- 
er to  Issue  writs  of  habeas  corpus,  quo  war- 
ranto, mandamus,  certiorari,  and  other  origi- 
nal remedial  writs  and  to  bear  and  deter- 
mine tbe  same,  and  as  tbe  law  then  stood  an 
appeal  would  lie  from  the  judgment  of  the 
Court  of  Appeals  In  sudi  casee  to  tbe  Sn- 
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preme  Coort,  and  Black,  J.,  In  speaking  for 
the  court  with  respect  to  this  amendment  In 
the  case  of  State  ex  reL  Blakemore  v.  Bom- 
baner,  101  Mo.  499,  U  S.  W.  726,  said :  "It 
remains  to  be  seen  whether  the  amendment 
adopted  In  November,  1884,  deprived  the 
Gonrt  of  Appeals  of  Its  original  Jarlsdlction 
In  snch  a  case.  •  •  •  The  amendment 
made  some  changes  in  the  organic  law  which 
are  so  obvious  as  to  require  no  more  than  a 
statement  of  them;  that  Is  to  say:  First 
The  cases  enmuerated  In  section  12  of  article 
6  now  go  directly  from  the  trial  courts  to 
this  court  by  appeal  or  writ  of  error,  and  not 
first  to  the  Court  of  Ai^>eals,  as  was  formerly 
the  case.  All  other  cases  which  are  review- 
able go  to  the  Court  of  Appeals,  and  the  judg- 
ments of  that  court  are  final.  Second.  The 
only  control  wblcb  this  court  has  over  that 
court,  while  In  the  exercise  of  its  appellate 
powers,  is  a  supervisory  one,  to  be  exercised 
by  mandamus,  prohibition,  and  certiorari  ac- 
cording to  the  usages  of  law.  Third.  This 
superintending  control  of  the  Court  of  Appeals 
over  Inferior  courts,  as  granted  In  said  sec- 
tion 12,  is  cut  down  by  the  fifth  amendatory 
section,  which  gives  this  court  the  exclusive 
superintending  control  over  the  trial  courts 
in  all  those  cases  reviewable  by  this  court; 
80  that  the  Court  of  Appeals  has  now  no  pow- 
er to  use  the  original  remedial  writs  by  way 
of  a  superintending  control  over  the  trial 
courts  In  matters  reviewable  by  this  court 
There  Is  another  change  wblcb  is  not  so  clear- 
ly expressed  by  the  amoidment,  but  which, 
in  our  opinion,  is  sufficiently  obvious,  namely, 
that  this  court  Is  still  the  final  arbiter  In  all 
those  controversies  which  are  specified  in  said 
section  12,  no  matter  in  what  court  they  may 
originate.  Before  the  amendment  this  court 
bad  appellate  Jurisdiction  In  all  cases  involv- 
ing the  construction  of  the  Constitution,  and 
the  other  specified  cases.  Including  cases  In- 
volving the  title  to  an  office  under  this  state. 
It  had  such  jurisdiction  though  the  case  origi- 
nated In  the  Court  of  Appeals.  There  Is  noth- 
ing In  tbe  amendment  which  can,  by  any 
fair  construction,  be  said  to  take  away  from 
this  court  appellate  power  in  all  such  cases. 
We,  therefore,  come  to  this:  The  Court  of 
Appeals  either  has  no  original  Jurisdiction 
ovor  the  cases  specified  In  section  12  of  arti- 
de  6  of  tbe  Constitution,  or  an  appeal  must 
still  lie  from  that  court  to  this  in  the  cases 
specified  in  that  section  when  commenced 
In  tbe  Court  of  Appeals.  The  question  to 
which  we  are  thus  brought  is  by  no  means 
free  from  difficulty,  and  arguments  may  be 
offered  to  support  either  conclusion ;  but,  in 
our  opinion,  the  first  Is  the  correct  one ;  that 
is  to  say,  the  Court  of  Appeals  has  no  original 
Jurisdiction,  by  virtue  of  Its  power  to  bear 
and  determine  original  writs,  to  determine 
those  controversies  over  which  this  court  has 
appellate  jurisdiction.  Our  reasons,  there- 
fore, are  these:  Tbe  words  of  section  5  of 
tbe  amendment,  'all  causes  or  proceedings  re- 
viewable by  tbe  Supreme  Court'  have  refer- 
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ence  to  and  must  mean  those  cases  specified 
In  section  12  of  article  S,  and  which  were  be- 
fore reviewable  by  this  court  The  dear  In- 
ference Is  that  this  court  shall  still  have  a^ 
I>ellate  power  In  all  such  cases.  But  bow  is 
this  power  to  be  exercised?  Tbe  section  goes 
on  to  say  that  in  all  such  cases  writs  of  er- 
ror shall  run  to  tbe  drcnit  court'  and  to 
courts  having  the  Jurisdiction  pertaining  to 
circuit  courts,'  and  appeals  shall  lie  from 
such  trial  courts  directly'  to  tbe  Supreme 
Court  The  expressions,  'drcuit  courts  and 
to  courts  having  the  Jurisdiction  pertaining  to 
circuit  court'  and  trial  courts,'  mean  the 
same  thing.  Tbe  Court  of  Appeals  is  not  a 
'trial  court'  It  Is  an  appellate  court  Tbe 
new  section,  therefore,  provides  from  what 
courts  appeals  shall  He  In  the  specified  cases, 
and  to  what  courts  writs  of  error  shall  run, 
and  the  Court  of  Appeals  Is  not  named  as  one 
of  them.  Tbe  language  used  excludes  the 
notion  that  this  court  has  any  appellate  Ja- 
rlsdlction from  the  Court  of  Appeals.  Tbe 
fifth  am^datory  section  is  built  upon  tbe  as- 
sumption and  theory  that  all  cases  which  can 
be  reviewed  by  this  court  on  appeal  or  writ 
of  error  will  originate  In  the  trial  courts. 
The  condusion  seems  to  us  clear  that  this 
court  has  no  Jurisdiction  by  appeal  or  writ 
of  error  in  any  case  determined  by  the  Court 
of  Appeals ;  and.  If  this  be  true,  and  we  are 
right  In  the  view  before  expressed  that  this 
court  remains  the  final  arbiter  in  all  those 
cases  enumerated  In  section  12  of  article  6 
of  the  Constitution  of  1875,  It  must  follow 
that  the  Court  of  Appeals  Is  without  Juris- 
diction, original  or  appellate,  In  any  aucb 
case.  Its  original,  as  well  as  appellate.  Juris- 
diction Is  confined  to  those  cases  the  subject- 
matter  of  which  is  not  within  the  appellate 
jurisdiction  of  this  court  While  tbe  amend- 
ment does  not  In  express  terms,  repeal  any 
specified  portion  of  the  Constitution  of  1876, 
still  the  eleventh  amendatory  section  does 
repeal  all  prior  Inconsistent  provisions.  A 
construction  must  be  accorded  to  the  fifth 
and  other  amendatory  sections  which  will 
give  full  force  and  effect  to  all  their  provi- 
sions, and,  in  doing  this,  we  are  led  to  the 
result  before  stated — a  result  which  Is  in  keep- 
ing with  our  Judicial  appellate  system  when 
considered  as  a  whole."  The  doctrine  an- 
nounced In  that  case  has  been  adhered  te 
ever  since— In  fact,  never  called  In  question. 
State  ex  rel.  Rogers  v.  Rombauer,  106  Mo.  104, 
16  S.  W.  696 ;  State  ex  rel.  Macklhi  v.  Rom- 
bauer, 104  Mo.  619,  16  S.  W.  860,  16  8.  W. 
602 ;  State  ex  rel.  Frlsby  ▼.  Hill,  162  Mo.  284, 
63  S.  W.  1062 ;  State  ex  rel.  v.  Barter,  188 
Mo.  616,  87  S.  W.  041. 

Respondents,  however,  contend  that  as  by 
section  12,  art  6  of  the  Constitution,  tbe  St 
Louis  Court  of  Appeals  Is  expressly  author- 
ized to  issue  original  remedial  writs,  and  to 
hear  and  determine  the  same,  and  has  super- 
intending control  over  Inferior  courts  of  reo 
otd,  that  witb  respect  to  sucb  matters  tbe  ao- 
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tbority  of  said  court  seems  to  be  coequal  with 
that  vested  In  the  Supreme  Ck)urt  by  section 
S,  of  the  same  article.  This  Is  doubtlessly 
tme  where  both  courts  have  coordinate  Juris- 
diction, but  not  otherwise,  as  In  the  case  at 
bar.  But  It  is  said  as  the  petition  upon  which 
Judge  Nortonl  granted  the  preliminary  writ 
against  the  relators  in  this  case  did  not  dis- 
close upon  Its  face  that  a  constitutional  or 
other  question  over  which  the  St  Louis  Court 
of  Appeals  had  no  jurisdiction,  under  the  Oon- 
stltutlon,  was  presented  for  decision,  that  the 
writ  In  this  case  should  not  have  been  award- 
ed, without  its  having  been  first  made  to  ap- 
pear that  relators  first  called  the  attention 
of  Judge  Nortonl  to  the  lack  of  Jurisdiction  to 
grant  the  writ  against  these  resi>ondent8. 

Preliminary  writs  of  prohibition  when 
granted  in  vacation  as  In  this  case,  are  fre- 
quently without  notice,  as  they  go  against 
some  Judge  or  court  because  of  want  of  or 
In  excess  of  Jurisdiction,  and  In  such  case  it 
is  not  the  practice  to  hear  suggestions  In 
opposition  to  the  Issuance  of  the  writ  Be- 
sides, on  the  return  day  of  said  writ,  to 
wit  September  24,  1906,  and  before  the  re- 
turn by  rrapondents  to  the  preliminary  rule 
In  this  case,  relators  herein  made  return  in 
the  St  Louis  Court  of  Appeals  to  said  pre- 
liminary rule  Issued  by  Judge  Nortonl,  where- 
in and  whereby  the  St  Louis  Court  of  Appeals 
was  informed  of  the  fact  that  the  petition 
upon  which  said  preliminary  rule  was  Issued 
bad  concealed  from  said  Norton!  and  said 
court  the  fact  that  both  parties  to  the  cer- 
tiorari case  in  the  circuit  court  bad  raised 
constitutional  questions,  fully  setting  forth 
therein  the  constitutional  questions  aforesaid, 
and  further  showing  that  In  Issuing  said  pre- 
liminary rule  said  Nortonl  had  done  so  in  vio- 
lation of  said  rule  26  of  said  court;  yet,  by 
their  return  to  the  'preliminary  rule  Issued  in 
this  case,  respondents  seek  to  maintain  the 
validity  of  the  rule  Issued  by  Judge  Nortonl, 
and  ask  that  the  writ  Issued  by  the  two  mem- 
bers of  this  court  be  quashed.  Our  conclu- 
sion Is  that  the  preliminary  rule  in  probibi- 
tlon  Issued  by  the  two  members  of  this  court 
should  l>e  made  absolute. 

It  is  80  ordered. 

All  concur,  except  LAMM,  J.,  not  sitting. 


COFFEY  V.   CITY  OF  CARTHAGE. 
(Supreme  Court  of  Missouri,   Division  No.  2. 

Dec.  4,  1906.    6n  Rehearisg,  Dec.  22,  1906.) 
1.  Statutes— TnxB—OowNicTKn  Subjxctb. 

Acta  1901,  p.  120,  is  entiUed  "An  act  in 
relation  to  the  Twenty-Fifth  judicial  circuit 
dividine  the  court  into  two  divisions,  providing 
two  judges  for  tiie  transacton  of  the  business  of 
the  court,  for  the  appointment  of  an  additional 
Judge,  and  fixing  the  salary  of  such  judges." 
Held,  that  the  matter  of  change  of  venue  of 
actions  pending  in  such  court,  provided  for  in 
such  act  though  not  mentioned  in  the  title,  bad 
a  natural  connection  therewith,  and  that  the 
act  was  therefore  not  in  violation  of  Const,  art 
4,  t  28,  providing  that  no  law  shall  relate  to 


more  than  one  subject,  which  shall  be  expressed 
In  ito  title. 

[Ed.  Note.— For  cases  in  point,  see  Cant  Dig. 
vol  44,  Statutes,  H  133,  184-186.] 

3.  Appeai.  —  Chahqb  or  Yxnus  —  Bxvibw 

— ExcEPnoirs. 

In  order  to  justify  a  review  on  appeal  «C 
an  order  changing  the  venue  of  an  action,  an 
objection  must  be  made  and  an  exception  saved 
at  the  term  and  in  the  court  awarding  tha 
change  of  venue. 

5.  Venus  — CHANOB—UnAin'HOBizBD  Obdbb 
— Effect. 

Where  the  court  granting  a  change  of  vena* 
had  jurisdiction  of  the  subject-matter  and  tba 
parties  to  the  suit,  and  power  to  award  a  change 
of  venue,  the  order  granting  tlie  diange  was  not 
void,  though  made  without  any  existing  cause 
therefor  and  without  proof,  and  hence  the  court 
to  which  the  change  was  granted  had  no  au- 
thority to  dismiss  the  cause  on  motion. 

4.  Statutes— LiOCAJL  and  Special  Laws. 

Acts  1901,  p.  120,  dividing  the  Twen^ 
Fifth  judicial  circuit  court  into  two  divisions, 
providing  for  two  judges  therefor,  fixing  Uieir 
salary,  and  regulating  changes  of  venue  in  ac- 
tions pending  in  sucn  court  wss  not  a  local 
or  special  law  within  Const  art  4,  {  53,  pro- 
hibiting the  enactment  of  a  local  or  specitii  law 
where  a  general  law  can  be  made  applicable, 
etc. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  44,  Statutes,  {  110.] 

6.  Municipal  Corporations  —  Defectitb 
Streets— iNjuRiEB—CoNTRiBUTOBT  Nxou- 
OENCB— Burden  of  Proof. 

In  an  action  against  a  city  for  injuries  on 
an  allied  defective  street  the  fact  that  plaintiff 
was  not  in  the  exercise  of  ordinary  care  at 
the  time  of  the  accident  was  an  aflSrmative  de- 
fense, the  burden  of  proving  wliich  wss  on 
defendant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  {  1725.] 

6.  Stipulations— ApKiBsioN  of  Evidknos. 

Where  the  parties  stipulated  ttiat  a  coi^y 
of  an  ordinance  could  l>e  used  as  evidence  in 
lien  of  the  original,  and  that  the  testimony  of 
L.,  with  reference  to  such  ordinance,  might  ba 
used,  subject  to  the  same  objections  by  defend- 
ant that  the  original  evidence  would  be  sub- 
ject to,  plaintiff  was  entitled  to  introduce  a 
copy  of  tne  ordinance  vrithout  laying  a  founda- 
tion therefor. 

[EM.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Stipulations,  f  S3.] 

7.  Muhicipai,  Gorporationb  —  Deixotitk 
Sidewalks— Care  Requirkd. 

Where,  under  a  city  ordinance,  the  entire 
space  Iietween  the  curbstone  of  a  street  and  the 
lot  line,  including  the  grass  plot,  was  embraced 
in  the  sidewalk,  and  expressly  set  apart  for  that 
purpose,  it  wss  incumbent  on  the  city  to  kee|^ 
the  entire  space  so  thrown  open  to  the  public 
as  a  sidewalk,  in  a  condition  reasonsbly  safk 
for  pedestrians  who  had  occasion  to  use  ft 

[EM.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  |  1002.] 

On  Rehearing. 

8.  Appeal— SooPB  of  Review— Objeotioiis 
at  TbiaI/— Motion  for  New  Trial. 

Where  defendant  objected  at  tlie  time  to  a 
change  of  venne,  saved  an  exception  to  the  rul- 
ing, and  preserved  the  same  in  a  bill  of  excep- 
tions signed  by  the  trial  judge,  and  filed  at 
the  same  term  at  which  the  ruling  was  made, 
but  failed  to  call  the  trial  court's  attention  to 
the  ruling  In  defendant's  motion  for  a  new 
trial,  the  objection  could  not  be  reviewed  on 
appeal. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
I  vol.  2,  Appeal  and  Error,  (  1786.] 
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Appeal  from  Clrcalt  Conrt,  Newton  Goim- 
I7;    F.  O.  Johnston,  Judge. 

Action  by  S.  A.  Ooffey  against  the  city  of 
Oarthage.  From  a  Judgment  for  plaintUt, 
defendant  appeala    Affirmed. 

X  IX  Harris  and  B.  O.  Brown,  for  ap- 
pdlant.  H.  L.  Shannon,  Cole,  Burnett  & 
WllUanui  aad  C3ay  ft  Bheppard,  tor  respon- 
dent 

BT7ROESS,  P.  7.  This  case  was  before  this 
oonrt  on  a  former  appeal  by  the  plalntifF,  and 
will  be  found  reported  In  186  Mo.  673,  85 
B.  W.  632,  wherein  a  full  and  fair  statement  of 
lite  salient  facts  may  be  found.  The  judgment 
was  reversed  and  the  cause  remanded.  There- 
after plaintiff  presented  an  application  for  a 
change  of  yenne  based  upon  the  grounds  that 
Ae  could  not  hare  a  fair  and  Impartial  trial 
before  the  Judge  of  the  diTision  of  the  court  in 
which  the  cause  was  then  pending,  on  account 
of  the  prejudice  of  said  Judge,  and  also  al- 
leging that  she  could  not  have  a  fair  and 
impartial  trial  In  the  other  division  of  said 
oonrt,  presided  orer  by  Judge  Howard  Gray, 
OD  account  of  his  prejudice  against  her,  and 
because  he  was  interested  in  the  result  of 
the  trial  of  the  cause.  In  that  he  was  the 
owner  of  a  large  amount  of  property  In  the 
defendant  city  subject  to  tazaticm  for  munic- 
ipal pnrposes.  The  motion  was  sustained, 
and  a  change  of  venue  awarded  to  the  circuit 
conrt  of  Newton  county  In  the  Twenty-Fourth 
Judicial  circuit,  to  which  action  of  the  court 
plaintiff  at  the  time  excepted.  After  the 
cause  was  transferred  to  the  circuit  court  of 
Newton  county,  the  defendant  filed  its  mo- 
tion to  dismiss  the  case  and  strlice  the  same 
from  the  docket  of  that  court  on  the  ground, 
among  others,  that  the  Jasper  circuit  court 
consisted  of  two  divisions  presided  over  by 
two  Judges,  and  that  the  plaintiff,  In  her  ap- 
plication for  change  of  venue,  could  only 
disqualify  the  Judge  In  whose  division  the 
case  was  pending,  which  motion  was  over- 
ruled and  defendant  duly  saved  Its  excep- 
tiona.  The  case  was  tried  on  the  22d  day  of 
December,  1906,  In  the  Newton  county  clr- 
calt court,  and  a  verdict  for  $3,600  rendered 
In  favor  of  the  plaintiff.  Motions  for  a  new 
trial  and  In  arrest  of  Judgment  were  filed 
and  overruled,  and  defendant  duly  excepted, 
and  appeals. 

Defendant  Insists  that  the  act  of  the  Gen- 
eral Assembly  approved  March  25,  1901 
(Arts  1901,  p.  120),  entitled  "An  Act  hi  re- 
lation to  the  Twenty-Fifth  Judicial  circuit, 
dividing  the  court  into  two  divisions,  pro- 
viding two  Judges  for  the  transaction  of  the 
bosiness  of  said  court,  for  the  appointment  of 
an  additional  Judge,  and  fixing  the  salary 
ot  said  Judges,"  is  void  In  go  far  as  it  relates 
to  changes  of  venue,  because  in  violation 
of  article  4,  section  28,  of  the  Constitution, 
providing  that  no  law  "shall  relate  to  more 
than  one  subject,  and  that  shall  be  expressed 
in  Its  title."    widle  the  matter  of  change  of 


venue  Is  not  mentioned  In  tba  title  to  the 
act  It  certainly  has  a  natural  connection 
therewith,  and  It  has  always  been  held  by 
the  court  that  such  provlsiona  in  a  law  are 
valid.  Thus  In  State  ex  rel.  v.  Mead,  71  Mo. 
266,  It  was  said  that  "a  provision  in  an  act 
concerning  popular  elections  authorizing  the 
Governor  to  fill  vacancies  in  elective  offices  Is 
germane  to  the  general  subject,  and  Is  valid." 
So  it  was  held  in  the  case  of  Ewing  v.  Hob- 
Utzelle,  85  Mo.  70,  that  a  statute  providing 
for  the  registration  of  voters,  and  to  govern 
elections,  and  to  create  the  office  of  recorder 
of  votes,  contained  but  one  subject,  and  in 
that  case  It  was  said  that  an  act  containing 
provisions  relating  to  matters  which  are 
germane  to  the  general  subject  is  not  ob- 
noxious to  the  constitutional  inhibition  that 
"no  bill  shall  contain  more  than  on^  subject" 
To  the  same  effect  are  State  v.  Bennett,  102 
Mo.  356,  14  B.  W.  865,  lU  Ij.  R.  A.  717; 
Lynch  v.  Murphy,  119  Mo.  163,  24  S.  W.  774, 
and  cases  cited.  It  Is  not  at  all  necessary 
to  the  validity  of  an  act  of  the  Legislature 
that  It  embrace  every  detail  of  legislation 
embfaced  in  it,  but  all  the  Constitution  r»- 
qulres  Is  that  the  subject  embraced  in  the 
act  shall  be  fairly  and  naturally  germane 
to  that  recited  In  the  title,  and  we  think  such 
is  the  case  with  respect  to  the  provision  of 
the  act  In  question. 

Other  grounds  for  dismissal  assigned  In> 
said  motion  were  as  follows:  Second,  that 
the  act,  "Courts  of  Record,  Circuit  Courts," 
Acta  1901,  p.  120,  passed  and  approved  March 
26,  1001,  Is  unconstitutional  and  void  so  far 
as  It  relates  to  changes  of  venue,  for  the 
following  reasons :  The  title  to  said  act  does 
not  Include  change  of  venue,  and  is  in  vio- 
lation of  article  4,  (  28,  Const  That  said 
act  is  In  violation  of  article  4,  |  28,  Const 
Said  act  is  in  violation  of  article  4,  (  63, 
Const  That  said  act  Is  in  violation  of 
article  4,  {  53,  par.  33.  Finally,  said  act 
Is  void  for  want  of  uniformity  as  a  general 
law.  Because  the  affidavit  for  a  change 
of  venue  was  not  sufficient  for  the  reason 
that  it  does  not  sufficiently  allege  the  time 
when  the  Information  of  the  causes  set  forth 
for  change  of  venue  came  to  the  knowledge 
of  the  plaintiff.  That  the  application  for  a 
change  of  venue  does  not  state  in  the  body 
thereof  that  the  plaintiff  ooold  not  have  a 
fair  and  impartial  trial  for  the  reasons  al- 
leged therein. 

It  is  now  earnestly  Insisted  that  the- 
court  erred  In  overruling  this  motion  because- 
at  the  time  plaintiff's  application  for  change 
of  venue  was  made  there  were  two  division* 
<rf  the  Jasper  circuit  court,  presided  over  by 
as  many  judges;  that  this  case  was  assign- 
ed for  trial  to  division  No.  2,  presided  over 
by  Judge  Dabbs ;  that  the  application  sought 
to  disqualify  not  only  Judge  Dabbs  on  ac- 
count of  prejudice,  but  also  Judge  Gray,  of 
tlie  other  division,  and  that  Judge  Dabbs, 
in  granting  the  change  of  venue  to  Newton 
countr.  did  so  without  any  proof  or  showing 
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of  prejudice  hj  Judge  Gray  against  tbe 
plalntlCC,  In  the  absence  of  wbldi  the  cause 
should  have  been  sent  to  dlylslon  No.  1.  But 
the  drcnlt  court  of  Jasper  county,  over  which 
Judge  Dabbs  presided,  had  jurisdiction  of  the 
subject-matter  and  of  the  parties  to  the  suit, 
and  the  power  to  award  a  change  of  yenue ; 
and  although  the  order  for  the  change  may 
have  been  made  without  any  existing  cause 
therefor,  or  without  any  proof  In  support  of 
the  motion,  or  even  If  it  had  been  made  with- 
out any  affidavit  at  all,  still  It  Is  not  a  nullity, 
at  most,  an  Irregularity,  and  the  circuit 
court  of  Newton  county  bad  no  authority  to 
dismiss  the  cause  upon  the  motion.  It 
should  have  been  made  at  the  time  the  ap- 
plication for  a  change  of  venue  was  acted 
upon.  Potter  v.  Adams'  Ex'rs,  24  Mo.  159. 
In  Steams  v.  St  L.  &  S.  F.  Ry.  Ck>.,  94  Ma 
317,  7  8.  W.  270,  It  Is  held  that  in  order  to 
enable  this  court  to  review  the  action  of  tbe 
circuit  court  in  passing  upon  an  application 
for  a  change  of  venue  It  must  appear  Ihat  an 
objection  was  made,  and  an  exception  saved 
at  the  term  and  In  the  court  awarding  the 
Change  of  venue.  State  v.  Dodson,  72  Mo. 
283;  Squires  v.  Chllllcothe,  89  Mo.  230,  1 
8.  W.  23 ;  Keen  v.  Scfanedler,  92  Mo.  616,  2  S. 
W.  312 ;  State  v.  Taylor,  132  Mo.  282,  83  & 
W.  1145. 

While  It  does  not  seem  to  be  insisted  upon 
in  this  court,  the  point  was  made  by  defend- 
ant. In  Its  motion  for  a  new  trial,  that  said 
section  6  with  respect  to  changes  of  venue 
Is  local  and  special  in  its  application,  in 
that  It  applies  to  one  county,  and  one  Ju- 
dicial circuit  only,  and  comes  within  the 
Inhibition  of  section  63,  article  4,  of  the  Con- 
stitution whidi  prohibits  tbe  enactment  of 
any  local  or  q>ecial  law,  where  a  general  law 
can  be  made  applicable ;  and  as  to  whether 
or  not  a  general  law  could  have  been  made 
applicable  In  any  case.  Is  declared  to  be  a 
Judicial  question,  and  as  sudi  to  be  Judicial- 
ly determined,  without  regard  to  any  leg- 
islative assertion  upon  that  subject  We 
are  unable  to  agree  to  this  contenticm.  While 
the  law  has  special  reference  to  the  proce- 
dure in  applications  for  change  of  venue  In 
the  Twenty-Fifth  Judicial  circuit  it  applies 
alike  to  all  litigants  in  said  court,  whomso- 
ever they  may  be,  and  its  constitutionality 
must  be  determined  by  the  generality  with 
which  It  affects  the  people  as  a  whole,  rather 
than  by  the  extent  of  the  territory  over  which 
it  operates,  and  if  it  affects  generally  all 
persons  within  its  (deration,  It  is  neither  a 
local  nor  a  special  law.  State  ex  rel.  v. 
Yancy,  123  Mo.  391,  27  8.  W.  380,  and  author- 
ities cited.  It  is  upon  this  principle  that  an 
act  of  the  Legislature  providing  for  the  hold- 
ing of  two  terms  of  the  circuit  court  at 
Montgomery  City  in  Montgomery  was  held 
not  a  local  or  special  law  in  the  case  of 
State  ex  rel.  Hughlotte  v.  Hughes,  104  Mo. 
459,  16  Sw  W.  489,  and  that  an  act  of  tbe 
Legislature  establidiing  tbe  Oreene  county 
criminal  court    and  an  act  separating  tlie 


Clerical  duties  of  that  court  from  llie  office 

of  the  circuit  clerk  were  held  not  to  be  local 
or  i^edal  laws  in  tbe  case  of  State  ex  raL 
V.  Xancy,  123  Mo.  391,  27  8.  W.  880;  State  T. 
Etchman,  189  Mo.  648,  88  8.  W.  643.     . 

Tbe  right  of  the  Legislature  to  pass  an  act 
for  an  additional  circuit  Judge  in  the  Twenty- 
Fifth  Judicial  circuit  being  conceded,  there 
can  be  no  question  with  respect  to  Its  right 
to  provide  by  appropriate  legislatlMi  for  the 
change  of  the  venue  in  any  cause  therein 
pending  in  said  court  and  to  provide  tliat 
it  should  be  transferred  to  the  division  pre- 
sided over  by  the  other  Judge ;  unless  reason 
exist  against  both  Judges  of  said  court  then 
Budi  ctiange  should  be  allowed,  to  the  cir- 
cuit court  of  some  other  county,  or  now  or 
hereafter  provided  by  General  Statutes,  or 
otherwise  disposed  of  according  to  law.  As 
was  said  by  Fox,  J.,  In  State  v.  Etchman, 
supra:  "It  is  sufficient  to  say  that  having 
held  that  the  act  creating  the  criminal  court 
was  constitutional,  the  power  exists  by  Imr 
plication  to  provide  for  every  necessary  inci- 
dent, without  which  it  could  not  become  prop- 
erly organised."  The  provision  of  the  act  un- 
der consideration  simply  provides  that  In  case 
of  the  disquallflcatlon  of  one  of  two  Judges 
in  the  same  circuit,  that  the  one  ordering  a 
change  of  the  venue  in  a  cause  t>efora  tiim 
shall  transfer  it  to  the  otiiev,  does  no  more 
than  provide  for  a  condition,  not  provided 
for  by  the  General  Statutes,  and  is  in  no 
more  sense  either  local  or  special  as  used  In 
the  Constitution.  What  we  have  said  find* 
support  in  the  fact  that  the  constltattonallt7 
of  the  act  was  recognized  by  the  Kansas 
City  Court  of  Appeals  in  State  v.  Dabbs 
(Mo.  App.)  96  8.  W.  275,  though  not  directly 
passed  upon  in  that  case.  It  is  said  for  de- 
fendant that  there  was  no  substantial  evi- 
dence to  authorize  the  verdict  in  that  the 
evidence  showed  that  plaintiff  was  not  at 
the  time  of  the  accident  In  the  exercise  of 
ordinary  care;  that  it  showed  that  she  was 
perfecUy  familiar  with  the  place  of  the  ac- 
cident, and  knew  the  existence  of  the  hole; 
and  that  there  was  no  substantial  evidence 
that  the  city  of  Carthage  had  ever  taken 
charge  of  the  sidewalk  In  question.  These 
assertions  are  not  sustained  by  tlie  record; 
on  the  contrary,  there  was  evidence  in  regard 
to  all  of  these  matters  of  an  affirmative  char- 
acter on  the  part  of  plaintiff  sufficient  to 
take  the  case  to  the  Jury.  As  to  the  conten- 
tion that  plaintiff  was  not  in  the  exercise  of 
ordinary  care  at  the  time  of  the  accident  that 
was  an  affirmative  defense  on  the  part  of  the 
defendant  and  was  so  pleaded  in  the  answer^ 
and  the  burden  of  proof  in  that  req^ect  was 
upon  the  defendant 

The  action  of  the  court  in  permitting  the 
plaintiff,  against  defendant's  objection  to 
read  in  evidence  Ordinance  No.  144,  of  de- 
fendant dty  Is  assigned  for  oror.  The  con- 
tention is  that  no  foundation  whatever  was 
laid  for  its  Introduction  in  evidence.  But  it 
appears  from  the  record  tliat  a  stipulation 
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was  entered  Into  between  the  parties  tiy 
tiielr  attorneys,  to  the  effect  that  the  copy  of 
said  ordinance,  8b  preserved  In  the  Conner 
bill  of  exceptions  could  be  used  as  evidence 
In  Ilea  of  the  original  of  said  ordinance,  and 
the  testimony  of  R.  Londy,  as  preserved  in 
said  bin  of  exceptions,  may  be  nsed  In  evi- 
dence Bnbject  to.  the  same  objections  by  de- 
fendant that  the  original  evidence  would  be 
■object  tOk  the  testimony  of  R.  Londy,  city 
dttk  with  respect  to  said  ordinance  Indod- 
ed.  Under  this  stlpolatlon  this  evidence  was 
properly  admitted,  and  shows  that  the  origi- 
nal evidence  referred  to  was  part  of  the  re- 
vised ordinances  of  said  city ;  that  the  same 
was  an  official  record,  and  as  such,  the  copy 
thereof  as  preserved  In  the  former  bill  of  ex- 
ceptions was  by  reason  of  said  stlpolatlon 
properly  admitted  In  evidence.  1  Oreenleaf 
on  Evidence,  gf  483,  484  (16th  Bd.).  Plaln- 
tUTs  Instruction  H  Is  complained  of  open  the 
groond  as  contended  that  It  told  the  Jury  that 
under  the  ordinance  In  evidence  it  devolved 
upon  defendant  to  Iceep  the  entire  10-foot 
space  from  the  curb  to  the  lot  line,  open  to 
the  pobllc  as  a  sidewalk,  including  the  grass 
plot,  and  reasonably  safe  for  pedestrians, 
directing  the  Jury  that  such  assumption 
should  be  considered  by  them  in  arriving  at 
their  verdict 

This  Instmctlon  was  given  carefnl  consid- 
eration by  this  coort  when  the  case  was  here 
before,  and  with  respect  thereto  Jodge  Fox 
In  speaking  for  the  court  said: 

"Under  the  ordinances  Introduced  In  erl- 
daux.  It  Is  clear  that  the  entire  space  between 
the  corbstone  and  the  lot  line.  Including  the 
grass  plot,  was  embraced  in  the  sidewalk,  and 
expressly  set  apart  for  that  purpose  by  the 
ordinances  of  the  city.  This  being  true.  It 
was  Incumbent  upon  the  city  to  keep  the  entire 
space  thrown  open  to  the  public  as  a  sidewalk 
hi  a  condition  reasonably  safe  for  pedestrians 
who  may  have  occasion  to  use  It  The  Kan- 
sas City  C!ourt  of  Appeals  In  FOckler  v.  Kan- 
sas City,  94  Mo.  App.  464,  68  S.  W.  868,  prop- 
erly declared  the  law  applicable  to  this  propo- 
sition. It  Is  in  perfect  harmony  with  the 
rule  announced  by  this  court  In  the  cases  cit- 
ed in  support  of  the  conclusions  reached.  .  In 
the  discosslon  of  the  question  before  tlie 
court  In  that  case,  which  was  substantially 
the  same  as  the  one  In  the  case  at  bar,  the 
law  was  thus  very  clearly  and  conclselT  pre- 
sented: 'It  Is  the  well-settled  law  of  this 
state  that  it  Is  the  duty  of  cities  to  keep  their 
Streets  In  a  reasonably  safe  condition  for  the 
us  of  the  traveling  public,  and  for  a  falliure 
to  perform  this  duty  they  are  held  to  be  liable 
to  persons  for  injuries  received  by  them  while 
tnvellng  thereon  In  tbe  exercise  of  due  care.' 
It  Is  true  that  in  the  case  of  Trltz  v.  City  of 
Kansas,  84  Mo.  632,  the  court  held  that  'a  dty 
Is  bound  to  keep  only  so  much  of  Its  sidewalk 
in  good  condition  and  repair  as  Is  necessary 
to  rendCT  It  reasonably  safe  for  travel.'  But, 
In  the  sobsequent  cases  of  Walker  v.  City  of 
Kansas,  99  lio.  647,  12  S.  W.  884  and  Koss- 


man  v.  8t  Lools,  158  Mo.  206,  54  S.  W.  618, 
tbe  Trits  Oass  was  overroled,  and  Is  no  longer 
aotliority  In  this  statei  The  contention  of 
the  city  is  that  as  the  space  left  between  tbe 
sidewalk  and  the  street  curbing  was  not  In- 
tended for  the  ose  of  pedestrians,  the  dty 
owed  no  duty  to  the  plaintiff  to  keep  It  free 
from  dangerous  obstructions.  It  will  be  read- 
ily conceded  that  the  city,  for  obvious  rea- 
sons, had  the  right  to  leave  a  space  between 
the  curbing  of  the  street  and  the  sidewalk  uiv 
improved.  In  other  words.  It  was  not  com- 
pelled to  pot  the  oitire  space  occupied  by  the 
street  In  the  same  uniform  condition  for  trav- 
eL  Cities  are  not  compdled  to  pave  and  pro- 
vide sidewalks  for  their  streets,  but  they  may 
do  so  for  their  own  convenience,  and  for  the 
use  of  the  public.  But  they  are  compelled 
to  keep  them,  when  thrown  open  to  public 
use,  In  a  reasonably  safe  condition  for  travel. 
It  seems  to  ns  that  the  difficulty  with  the 
defendant's  contention  Is  that  because  tbe  dty 
left  a  portion  of  its  street  unimproved  along 
with  and  as  a  part  of  that  which  was  im- 
proved. It  owed  no  duty  whatever  to  tbe  pub- 
lic as  to  the  former."  €k>lns  t.  Moberly,  127 
Mo.  116,  29  S.  W.  985. 

The  same  role  Is  announced  In  the  recent 
case  of  Bly  v.  City  of  St  Louis,  181  Mo.  723, 
81  S.  W.  168,  relied  upon  by  defendant,  and 
is  In  accord  with  well-settled  law.  Tbe  case 
of  Trltz  V.  City  of  Kansas,  84  Mo.  632,  also 
relied  upon  by  defendant  as  sustaining  Its 
contention  has  long  since  been  overruled. 
Walker  v.  City  of  Kansas,  99  Mo.  647,  12  S. 
W.  894;  Roe  v.  City  of  Kansas,  ItX)  Ma  190, 
18  S.  W.  404;  Golns  v.  City  of  Moberty,  127 
Mo.  116,  29  S.  W.  985.  Defendant  complains 
of  the  action  of  the  court  hi  refusing  histruc- 
tlon  No.  10  asked  by  It  to  the  converse  of  said 
Instruction  H  given  in  behalf  of  plaintiff,  but 
If  plaintiff's  Instruction  was  cotrect,  as  we 
have  held,  defendant's  instruction  was  er- 
roneous, and  properly  refused.  The  Instruc- 
tions g;Iven  when  taken  all  together,  while  In 
some  respects  subject  to  verbal  criticism,  pre- 
sented tbe  case  very  fairly  to  the  Jury. 

Finding  no  reversible  error  In  the  record, 
we  affirm  the  judgment    All  concur. 

On  Rehearing. 
In  a  motion  for  rehearing  filed  by  defend- 
ant herein  It  Is  said  that  we  overlooked  the 
appellant's  printed  record  which  shows  that 
appellant's  objection  to  the  action  of  the  Jas- 
per circuit  court  In  awarding  the  change  of 
venue  to  Newton  county  and  at  the  time  saved 
an  exertion  to  the  ruling  of  tlie  court  In 
granting  said  change.  That  we  did  not  over- 
look this  matter  is  demonstrated  by  the  fact 
that  In  the  statement  of  the  case  we  stated, 
precisely,  what  the  record  discloses  with  re- 
spect thereto;  that  la,  "That  the  motion  for 
change  of  venue  was  sustained,  and  the  venue 
awarded  to  the  circuit  court  of  Newton 
county  In  the  Twenty-Ninth  Judicial  circuit 
to  which  action  of  tbe  court  defendant  at 
the  time  excepted."     It  is  true,   however, 
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that  this  qneBtl(m  was  not  passed  upon  or 
adverted  to  In  the  opinion,  the  reason  be- 
ing that  the  point  was  not  made,  nor  was 
the  court's  attention  in  any  manner  called  to 
it  in  the  motion  for  a  new  trial,  and  being  a 
matter  of  exception  It  could  not  be  considered 
by  this  court  under  such  circumstances.  It 
is  well  settled  that  no  matter  of  exception  can 
be  considered  by  this  court  upon  appeal  or 
writ  of  error,  unless  the  attention  of  the  court 
below  be  called  to  it  upon  motion  for  new 
trial.  This  has  been  so  often  decided  that  it 
Is  deemed  unnecessary  to  cite  authorities 
upon  the  subject  The  mere  preservation  of 
this  question  in  the  Jasper  circuit  court,  by 
having  signed  by  the  Judge  of  said  court,  and 
filed  therein  at  the  same  term  at  which  the 
ruling  was  made,  a  bill  of  exceptions,  did  not 
obviate  the  necessity  of  thereafter,  after  ver- 
dict, filing  a  motion  for  a  new  trial  spe- 
dfically  setting  forth  therein  all  matters  of  ex- 
ception complained  of,  and  thereby  give  the 
trial  court  an  opportunity  to  correct  its  own 
error,  or  any  other  errors  occurring  during 
the  pendency  of  the  proceeding  which  were 
evidenced  by  the  record  before  the  court  final- 
ly trying  the  cause. 
The  motion  is  overruled.    All  concur. 


PRYB  V.  ST.  LOUIS.  1.  M.  &  S.  RY.  CX). 

<Supreme  Oonrt  of  Miesonri.    Division  No.  1. 
Dec.  22,   1906.) 

1.  RATI^BOADS    —    INJUBIZS    TO    PXSSONS    OH 

Track— CoNTRiBXTTOBT    Nkolioenck. 

Under  Rev.  St.  1899,  {  1105,  requiring 
tliat  in  all  snits  for  damages  by  those  injnrea 
•n  account  of  walking  on  a  railroad  track  they 
shall  be  deemed  to  have  committed  a  trespass, 
it  is  negligence  per  sa  for  one  to  walk  upon  a 
track. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig. 
vol.  41.  Railroads,  H  1^$-1289.] 

2.  Sauk  —  CusTOMABY  Usx  or  Tbaok  — Cabb 
Rbouibed. 

Where  the  general  pabllc  have  been  In- 
vited to  use  a  railroad  track  by  the  tacit  era- 
sent  and  long  acquiescence  of  the  company  in 
permitting  the  open,  known,  free,  and  exten- 
rive  use  of  the  track  by  pedestrians,  it  owes  a 
duty  to  pedestrians  to  use  ordinary  care  to 
protect  them  from  bein(  injured  by  trains. 

[Ed.  Note. — For  cases  in  point,  «ee  Cent  Dig. 
vol.  41,   Railroads,  H   1228-1230.] 

8.   SaVB— BVIDKHCK— SumOIENCT. 

In  an  action  against  a  railroad  for  in- 
juries to  one  run  over  while  walking  on  a  track 
in  the  nighttime,  evidence  considered,  and  keld 
sufficient  to  show  that  defendant  had  no  notice 
that  the  track  was  so  used. 
4.  Same— Cask  Requibed  as  to  Trksfassxbs. 

The  operatives  of  a  railroad  train  owed  no 
duty  to  one  walking  on  the  track  In  the  night- 
time at  a  place  where  the  track  was  fenced 
and  in  the  vicinity  of  signs  warning  people  to 
keep  off  the  tracks,  where  there  was  notlilng 
to  show  that  notice  of  any  use  of  the  track  by 
pedestrians  In  the  nlEbttime  bad  been  brought 
to  the  attention  of  tbe  company. 

SVa.  Note. — For  cases  in  point  see  Cent  Dig. 
.  41.  Railroads.  f|  1238,  1239.] 

B.   BVIOENCX   —   RXS      GeSTA  —  DXCLABATIONS 

Afteb  Event. 

In  an  action  for  injuries  to  one  who  was 
run  over  while  walking  on   the  track  in  the 


nighttime,  on  the  qasstion  as  to  whether  b« 
was  seen  by  the.  engineer,  evidence  that  at  the 
next  station  the  engineer  stated  that  he  had 
knocked  a  man  off  the  track  was  not  admissibis 
as  part  of  the  res  geste. 

[Ed.  Note. — For  cases  in  iiolnt  see  Cent  Dig. 
vol.  20,  Evidence,  H  864,  865.] 

8.  RAnju>AD»— Persons  oh  Tbaok— Cabb  Bk- 

QtriRED   AS    TO   TBEBFASSEB. 

As   against  a   trespasser  walking  on   thm 
track  in  the  nighttime,  the  fact  that  the  head- 
light was  not  burning  was  not  negligence. 
Sad.  Note. — ^For  cases  in  point  see  Cent  Dig. 
41,  Raiirasds,  {S  12S9-1282.1 

7.  PLBAOiifo— Defects  ih  PsTmoH— Waiv«e. 
Where,  in  an  action  against  a  railroad  for 
Injuries  to  one  walking  on  the  track,  the  peti- 
tion alleged  that  plaintiff  was  so  walking  with 
the  permission  of  defendant  by  long  use  and 
custom,  and  the  case  was  tried  on  the  theory 
that  the  permission  arose  from  long  "public 
use,"  the  insufficient  averment  was  not  fataL 
[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  89,  Pleading.  M  IsBtST  1366:  voL  8,  Ap- 
peal and  Error,  it  3402-3406.] 

Appeal  from  Circuit  Court  Wayne  County: 
F^ank  R.  Dearlng,  Judge. 

Action  by  George  H.  Frye  against  the  St 
Louis,  Iron  Mountain  k  Southern  Railway 
Company.  From  a  Judgment  in  favor  of 
plalntiir,  defendant  appeals.    Reversed. 

Martin  L.  Clardy  and  James  P.  Oreen,  for 
appellant    V.  V.  Ing,  Almon  Ing,  and  M.  B. 

Smith,  for  respondent 


LAMM,  J.  Oeorge  H.  Frye  sued  defendant 
railway  company  in  the  circuit  court  of 
Wayne  county  for  $20,000  damages  for  po^ 
sonal  injuries.  A  Jury  awarded  him  $5,000, 
and,  from  a  Judgment  entered  on  that  ver- 
dict defendant  appeals. 

At  tbe  close  of  plalntltTs  evidence  In  chief, 
and  again  at  the  end  of  the  case,  defendant 
demurred,  and.  Its  demurm  In  eadi  Instance 
being  disallowed.  It  saved  exceptions.  Aa  de- 
fendant did  not  stand  on  its  demurrer  at  the 
close  of  plaintifTs  case,  but  produced  its  own 
evidence,  it  must  be  held  to  have  waived  the 
first  demurrer,  and  the  open  question  on  this 
behalf  is  on  the  court's  disposition  of  the 
last  demurrer — ^the  correctness  of  that  rul- 
ing depending  upon  all  the  evidence. 

Attending  to  the  facts,  on  the  part  of 
plaintiff  it  was  shown  that  he  was  S5  years 
old  and,  with  his  wife  and  two  childroi,  lived 
at  Mill  Springs,  a  little  hamlet  of  200  or  800 
people  on  the  line  of  defendant's  road  in 
Wayne  county.  Say  l\i  miles  north  of  Mill 
Springs  was  another  way  station,  Leeper. 
Leeper  was  a  village  of  400  or  600  sonls  and 
there  seems  to  have  been  a  rather  extourive 
sawmill  there,  using  hands  in  tbe  mill  and 
miilyards.  At  the  time  in  hand,  some  8  or 
10  of  these  employes  lived  at  Mill .  Springs, 
among  them  plaintiff.  Plaintiff  had  been 
employed  a  year  or  so  as  a  roustabout  in 
such  yards.  Defendant's  road  betweoi  said 
stations  is  a  straight  line,  and  the  grade  la 
a  slight  upgrade  to  the  north.  Parallel  with 
this  portion  of  defendant's  track  and  adjacent 
to  defendant's  right  of  way  Is  a  pabllc^  dirt 
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road  aim  connecttng  Leeper  and  Mill  Springs. 
Tbe  wind  before  daylight  on  the  morning  of 
I^dimary  18,  1908,  was  blowing  a  gale  from 
tbe  north  and  the  weather  was  freezing 
cold — ^the  petition  alleging  It  was  "very  cold." 
From  the  description  of  the  weather  and 
the  bonr  given  by  witnesses,  we  Infer  the 
night  was  nncommonly  morose  and  bitter, 
Qie  darkness  being  snch  as  Indicated  by 
the  proTerb,  "The  darkest  honr  Is  that  before 
dawn,"  being  deepened  In  this  Instance  by 
heeTy  donds.  Moreover,  there  was  a  snow- 
storm raging,  accompanied  by  rain — the 
snow  and  rain  being  driven  with  vehemence 
to  the  sonth  by  a  north  wind.  PlalntUTs 
description  of  the  night  Jnst  before  day  Is 
as  follows:  "Tbe  snow  was  falling  and  the 
wind  was  blowing;  It  was  snow  and  rain 
mixed  together  and  there  was  some  snow  on 
the  gronnd.  It  was  very  cold  weather,  as 
we  generally  have  here."  At  another  place 
plaintiff  testified  It  was  "slick,"  and  again 
was  Inqnlred  of  by  his  counsel  as  follows: 
"Q.  Ton  say  It  was  snowing  very  heavy  that 
morning?"  To  that  Inquiry  he  answered: 
•Tolerably  heavy.  Q.  Wasn't  it  a  very  thick 
ctoud?  A.  Yes,  sir."  At  another  place  be 
says:  "There  was  some  snow  and  a  mist  of 
rain."  A  witness  for  plaintiff  described  the 
weather  as  follows:  "Q.  What  kind  of  a 
morning  was  that?  A.  It  was  abont  as  bad 
a  morning  as  a  person  hardly  ever  sees.  Q. 
Was  It  snowing?  A.  Yes,  sir.  Q.  From  what 
Erection?  A.  From  the  north."  Another 
witness.  Captain  Leeper,  who  Impresses  us 
as  a  very  fair  witness,  testified  the  fnry  of 
Ihe  storm  had  not  abated  at  7  a.m.;  that 
the  snow  was  falling  very  fast  that  morning, 
and  the  wind  was  blowing.  He  lived  on  the 
public  road  before  referred  to,  and  about  a 
half  mile  from  Leeper.  He  took  the  railroad 
track  at  his  home  that  morning  at  7  o'clock 
to  go  to  the  latter  town,  and  says  he  passed 
within  80  yards  of  where  Mr.  Frye  must 
have  been,  and  looked  down  that  way;  that 
Is,  to  the  south.  He  saw  a  man  standing  on 
tbe  track;  that  is,  could  see  his  form  but 
conldn't  form  any  idea  of  who  it  was,  and 
we  take  It  his  Inability  to  recognize  that  man 
(who  seems  to  have  been  an  acquaintance 
of  his)  and  his  failure  to  discover  plalntUt 
was  because  of  the  blinding  fnry  of  the 
storm.  Plaintiff  left  his  home  that  morning 
at  about  5:30  a.m.,  dressed  In  two  coats, 
crossed  the  public  road  aforesaid  and,  as 
nsnaU  took  defendant's  main  line  track  for 
Leq>er,  on  foot,  to  be  on  hand  at  6  a.m.  at 
the  opening  of  the  mill  for  work.  When  he 
entered  on  defendant's  track,  he  looked  and 
listened  for  an  approaching  train.  Seeing 
and  hearing  none,  he  faced  to  the  north, 
crossed  the  cattle  guard  at  the  crossing  there, 
and,  breasting  the  storm,  traveled  between 
the  rails  for  a  quarter  of  a  mile,  and  then 
stopped  and  again  looked  and  listened  for 
a  train.  Still  seeing  and  hearing  none,  be 
resumed  his  Journey,  neither  stopping,  Usten- 
loK  or  turning  hla  face  again  to  look  b^ilnd 


him,  and,  when  abont  one-half  of  a  mfl* 
from  the  crossing  at  Mill  Springs  and  tbre»- 
quarters  of  a  mile  of  Leeper,  he  became  con- 
scious a  train  was  coming  on  him  from  the 
rear.  He  heard  no  whistle  or  bell  but  heard 
what  he  described  as  a  "bumming  noise,"  a 
"very  small  noise,"  a  "little  shake  of  the 
ground,"  and,  so  hearing,  turned  his  bead 
and  found  a  locomotive  engine  on  him. 
From  that  time  tm,  he  knew  not  a  whit  more, 
except  that  he  was  hit  and  thinks  he  was  bit 
In  the  back.  When  daylight  came  he  was 
found  at  abont  7  o'clock  hanging  on  the  fence 
of  the  right-of-way,  that  la,  standing  and 
leaning  over  the  right-of-way  fence,  nncon- 
scions,  one  of  his  legs  broken  Just  above  the 
ankle,  his  back  bruised,  bis  hip  bruised,  his 
face  wounded  and  disfigured,  his  hands 
frozen,  and,  as  we  understand  It,  his  fract- 
ured leg  frozen.  As  the  result  of  his  Injuries, 
one  of  his  legs  Is  shorter  than  the  other 
and  his  hands  are  mutilated  by  the  amputa- 
tion of  at  least  some  of  his  fingers.  The  first 
glimpse  of  consciousness  he  had  was  hla 
overhearing  a  talk  by  his  father-in-law  abont 
sending  him  to  tbe  Mnllanphy  hospital  at 
St  Louis.  This  was  abont  a  week  after  be 
was  hurt  As  no  question  is  raised  over  the 
extent  of  his  injuries  or  the  amount  of  dam- 
ages recovered  below,  this  part  of  the  case 
need  not  be  further  pursued  or  developed. 
It  seems  defendant's  through  passenger 
trains  from  the  south  did  not  stop  at  Leeper 
or  Mill  Springs,  but  did  stop  at  Piedmont, 
a  station  a  few  miles  north  of  Leeper.  It 
seems  there  were  two  or  three  of  these 
trains,  grouped  on  the  time  schedule  pretty 
close  together,  and,  when  on  schedule  time, 
passing  Mill  Springs  in  the  small  hours  of 
the  night,  say,  from  1  to  2  o'clock.  Oomlng 
from  afar,  they  were  nsnally  late  at  that 
Inclement  and  treacherous  season  of  tbe 
year.  Qn  the  morning  In  question,  the  last 
of  these  trains  was  abont  three  hours  late, 
and  was  the  one  running  platutlff  down. 
It  seems  plaintiff  thought  the  night  passen- 
ger trains  had  passed  up  north  before  he 
took  the  track,  and  he  did  not  remember  of 
ever  meeting  a  passenger  train  at  that  time 
in  the  morning,  but  he  was  ccmscioua  at  the 
time  of  the  fact  that  he  was  likely  to  meet 
a  train — witness  his  testimony:  "Q.  Yon 
knew  the  train  would  come  along  in  a  few 
minutes?  A.  Yes,  sir;  I  knew  there  was 
trains  coming  along  there  at  all  times. 
•  •  •  Q.  Didn't  yon  know  that  trains 
were  liable  to  come  along  that  way  any  min- 
ute? A.  Yes,  sir.  Q.  You  say  that  Is  right 
then?  A:  Yes,  sir."  Plaintiff  was  the  only  eye- 
witness testifying  to  the  fact  of  his  being 
stmck  by  the  locomotive  of  a  north-bonnd 
passenger  train.  So  far  as  defendant's  train- 
men were  concerned,  they  testified  none  of 
them  saw  him,  and  none  of  them  knew  of  the 
accident  at  the  time,  and  none  of  them  beard 
of  It  until  notified  a  fortnight  or  so  after- 
wards. The  testimony  of  the  raglneer  and 
fireman,  Just  referred  to,  must  be  considered 
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here  with  an  eye  to  any  modlScatlon  dne 
to,  or  arising  from,  the  testimony  of  two 
of  plalntifTs  witnesses.  One  of  these  wit- 
nesses was  Rosa.  Plaintiff  was  hurt  of  a 
Monday  morning,  and  Ross,  who  was  then 
a  section  hand  and  now  Is  a  farm  band,  had 
been  to  Poplar  BInfC  the  Sunday  before,  a 
town  30  or  40  miles  south  of  Mill  Springs, 
and  did  not  go  to  bed  Sunday  night  On 
being  inquired  of  what  he  was  doing  in 
Poplar  Bluff,  he  answered:  "I  went  there 
browsing  around."  He  further  said,  "I 
found  right  smart  browsing."  We  Infer  his 
"browsing"  was  drawn  out  to  cover  Sunday 
and  Sunday  night,  and  until  he  took  the  train 
that  collided  with  plaintiff.  He  rode  on  this 
train  to  Piedmont,  and  the  following  ques- 
tions were  propounded  to  blm  and  answers 
given,  without  objection  on  the  part  of  de- 
fendant, relating  to  what  happened  at  Pied- 
mont: "Q.  Did  yon  hear  any  railroad  man, 
either  a  fireman  or  engineer,  that  got  off  of 
that  train  on  which  you  went  to  Piedmont, 
make  any  remark  as  to  what  happened 
down  the  road?  A.  I  seen  a  man  get  off 
of  the  engine  ttiat  had  stopped  and  I  went 
Into  the  depot,  and  he  went  into  the  depot, 
and  I  heard  him  say  to  the  man  through 
the  hole  in  the  depot  office:  'I  knocked 
a  hobo  off  south  of  Leeper  as  I  come  up.' 
Q.  Did  he  say  anything  else?  A.  I  don't 
know,  but  I  believe  he  says:  'I  killed  him  or 
put  him  In  the  clear.'  Q.  Where  did  you 
hear  that?  A.  In  the  depot  at  Piedmont 
Q.  Did  he  say  anything  about  dumping  a 
man?  A.  He  said:  'He  put  him  in  the  clear 
down  the  dump.' "  Having  allowed  the  fore- 
going evidence  without  objection,  Ross  was 
cross-examined,  and  in  bis  cross-examina- 
tion said  he  did  not  know  the  engineer  and 
did  not  know  the  fireman.  He  said  the  man 
who  made  the  remark  registered  on  a  book 
at  the  depot  and  was  one  or  the  other.  He 
further  said  he  didn't  know  the  man  to  whom 
the  remark  was  made,  hut  he  saw  the  man 
who  made  the  remark  "register."  By  anoth- 
er witness,  C!ook,  who  worked  about  in  the 
mills  In  that  neighborhood,  as  he  said,  "off 
and  on  and  not  very  long  at  a  time,"  It  was 
ahown  that  be  was  on  the  train  with  Ross, 
and  without  objection  the  following  In- 
quiries were  propounded  to  him  and  answers 
given  relating  to  Piedmont:  "Q.  Did  you 
hear  anything  said  about  that  train  having 
knodiied  some  one  off  the  track?  A.  Tes, 
sir.  Q.  What  did  you  hear  them  say?  A. 
I  heard  them  say  they  knocked  a  hobo  off  the 
track.  Q.  Where?  A.  This  side  of  Mill 
Springs.  Q.  Where  was  the  man  when  he 
said  that?  A.  In  the  depot.  Q.  Did  you 
know  him?  A.  No,  sir.  Q.  Do  you  know 
where  he  came  from?  A.  Off  the  train,  I 
sm>pose.  Q.  Did  yon  see  him  come  off  the 
train?  A.  No,  sir.  Q.  Who  was  with  you? 
A.  James  Ross.  Q.  Where  was  the  man 
when  he  said  that?  A.  He  was  right  there 
at  the  depot  looking  through  that  window. 
Q.  What  was  he  doing?    A.  I  didn't  pay  any 


attention  to  what  he  was  doing.  Q.  What 
kind  of  clothes  did  he  have  on?  A.  I  didn't 
pay  any  attention.  Q.  Do  you  know  whether 
he  was  a  trainman?  A.  I  think  so.  Q.  What 
makes  you  think  so?  A.  I  thought  be  was 
the  way  he  talked.  Q.  You  say  he  said  some- 
thing about  knocking  a  hobo  off  the  track? 
A.  He  said  he  knocked  a  hobo  off  the  track. 
Q.  Anything  else?  A.  A  man  said:  'Did  yoa 
kill  him?*  and  he  says  he  rolled  down  the 
ditch.  Q.  Do  you  know  who  it  was  asked 
him  the  question?  A.  No  sir.  Q.  Ton  were 
present  when  he  asked  the  question?  A.  Yes, 
sir.  Q.  Who  was  on  the  other  side  of  that 
window?  A.  He  was  In  the  same  room  I 
was.  Roes  and  I  went  in  there  to  warm." 
On  cioea-examlnatlon  Cook  testified  he  didn't 
know  where  the  man  who  made  the  r«narlc 
came  from,  that  he  looked  like  a  railroad 
man,  that  he  had  on  "greasy  clothes,"  that 
he  made  the  remark  "to  the  fellow  that  was 
with  him,  I  guess."  He  further  testified  he 
thought  the  man  who  made  the  remark  cams 
from  the  engine,  and  that  the  man  he  spoke  to 
came  off  the  train  and  he  thought  belonged  to 
the  engine,  but  he  didn't  know  the  engine^:. 
When  def^idant  came  to  putting  In  its 
case,  it  introduced  its  engineer  and  fireman 
and  showed  by  them  that  no  such  conversa- 
tion occurred.  Th^  both  testified  that  nelth^ 
of  them  left  the  engine  or  went  Into  the  depot 
at  Piedmont  They  further  testified  that  be- 
tween Mill  Springs  and  Leeper  they  were  at 
their  iKMts  of  duty  on  the  engine,  looking  out 
ahead,  and  say  they  saw  no  one  on  the  track 
between  Mill  Springs  and  Leeper.  Being  in 
court  no  attempt  was  made  to  identify  them 
as  the  identical  persons  who  had  held  the 
conversation  above  related  by  Ross  and  Cook. 
It  was  further  shown  and  remained  uncontra- 
dicted that  firemen  do  not  register  at  all,  that 
defendant's  engineers  do  not  register  at  Pied- 
mont and  that  the  conductors  alone  go  to  the 
depot  for  orders,  they  wearing  uniforms.  The 
case  proceeds  on  the  theory  on  both  sides  that 
the  train,  being  betilnd  time,  was  running 
very  fast  to  make  up  time,  say,  from  86  to  60 
miles  an  hour — ^the  track  being  straight  and 
in  good  fix  between  Leeper  and  Mill  Springs. 
There  was  some  evidence  from  plaintiff  and 
his  witnesses  to  the  effect  that  there  was  no 
headlight  on  the  engine.  One  of  his  witnesses 
(Ross)  noticed  It  had  no  headlight  at  day- 
break at  Piedmont  Two  boys  named  Webb 
wero  behind  plaintiff  over  a  qoarter  of  a  mile 
and  they  testify  they  noticed  there  was  no 
headlight  when  the  train  passed  them.  They 
say,  however,  that  the  cars  were  lit  up 
and  lights  from  the  car  windows  showed 
plainly  on  either  side  of  the  train.  One  of 
these  boys,  Oscar,  testified  as  follows:  "Q. 
How  far  behind  you  was  this  train  when  you 
first  saw  it?  A.  Three  hundred  yards.  Q. 
You  could  see  It  plain?  A.  I  could  see  a  light 
out  of  the  windows.  Q.  Couldn't  you  see 
the  train?  A.  I  could  see  the  bulk  of  it" 
There  was  strong  evidence  on  behalf  of  de- 
fendant to  the  effect  that  the  engine  was 
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eqalpped  with  an  electric  headlight  bniniog 
all  the  way  from  Poplar  Blnff  to  Piedmont. 
So,  too,  as  we  gather  there  was  no  contra- 
diction of  defendant's  proof  that  engines 
had  been  changed  at  Poplar  Bluff  an  hour 
or  so  before  and  a  fresh  one  coupled  to  the 
train  there  with  Its  headlight  In  perfect  go- 
ing order.  It  seems,  also,  from  causes  un- 
explained, that  electric  headlights  sink  down 
to  a  mere  glow  now  and  then,  only  to  flash 
forth  after  each  fit  of  depression  Into  bril- 
liancy again.  It  seems,  further,  from  reasons 
nnezplalned,  that  sometimes  carbons  unex- 
pectedly and  prematurely  burn  out  or  are 
defective  and  headlights  go  out  la  conse- 
qnence.  If,  however,  the  headlight  of  this 
engine  misbehaved  that  way,  at  the  place  and 
time  in  Judgment,  the  fireman  and  engineer 
say.  In  effect,  they  were  not  aware  of  It,  aiid, 
aside  from  an  Inference  to  be  drawn  from 
the  mere  fact  that  such  headlight  was  out 
at  daybreak  at  Piedmont,  was  out  when  It 
passed  the  Webb  boys,  and  that  the  hasty 
glance  of  plaintiff  at  the  Instant  he  was 
■truck  revealed  no  headlight  to  him,  there 
was  no  evidence  forthcoming  that  said  en- 
gineer and  fireman  were  aware  of  its  being 
out  One  of  the  Webb  boys  testified  the 
mmble  of  the  train  was  heard  by  him  for  a 
quarter  of  a  mile  as  it  came  np  from  the 
south.  A  mass  of  expert  testimony  was  intro- 
duced on  different  hypotheses.  For  example, 
contradictory  evidence  was  introduced  as  to 
tiie  distance  In  which  a  train  could  be  stopped 
that  was  going  at  this,  that,  or  the  other  rate, 
and  further,  contradictory  evidence  was  in- 
troduced as  to  the  distance  in  front  of  the 
engine  a  man  would  be  on  the  track  when  be 
first  became  visible  from  the  rays  of  light 
an  electric  headlight  throws  ahead.  The  de- 
tails of  this  evidence  we  consider  unimpor- 
tant, and  the  evidence  Itself  without  force. 
And  this  is  so  because  there  is  no  question 
In  the  case  calling  for  evidence  (generally) 
eo  what  distance  a  train  could  be  stopped; 
and  (generally)  on  how  far  in  advance  of  an 
engine  a  man  could  be  discovered  in  the  night- 
time on  a  track  by  the  aid  of  a  headlight 
The  only  issue  lodged  in  this  case  in  the  last 
regard  (if  any  at  all  under  the  facts  here) 
was,  taking  Into  consideration  the  dirty  and 
■orly  night,  the  freezing  weather,  an  engine 
plowing  into  the  teeth  of  a  driving  and  some- 
what blinding  storm  of  snow,  rain,  and  prob- 
ably sleet — we  say,  taking  these  pertinent 
and  present  conditions  into  consideration, 
then,  how  far  in  advance  would  an  electric 
headlight,  snch  as  ordinarily  used  by  prudent 
persons  on  engines,  disclose  to  the  engineer 
the  presence  of  a  man  on  the  track?  We  find 
no  evidence  worthy  of  the  name  directed  to 
that  fact  The  same  observations  may  be  di- 
rected to  the  expert  evidence  pertaining  to 
the  stopping  of  the  train.  The  ability  to  stop 
a  train  generally — that  Is,  the  distance  in 
which  It  could  be  stopped — was  wholly  in 
the  air.  The  concrete  case,  even  if  such  ques- 
tion be  pertinent  at  all,  was  in  what  dlstanc* 


a  passenger  train  of  the  length  of  the  one 
doing  the  injury,  going  against  such  a  storm 
of  snow,  rain,  and  wind  as  then  prevailed, 
could  be  stopped  with  safety  to  the  train  and 
its  occupants,  on  a  slight  upgrade,  equipped 
with  the  appliances  that  train  had,  on  a  track 
affected  by  snow  and  rain,  and,  more  than 
likely,  Ice,  because  it  waa  freezing  weather 
and  we  may  take  Judicial  notice  of  the  law 
of  nature  pertaining  to  the  effect  of  frost  on 
rain.  We  find  no  testimony  even  remotely 
bearing  upon  that  precise  question. 

There  was  evidence  on  one  side  that  no 
crossing  signal  was  given  for  Mill  Springs, 
and  evidence  to  the  contrary  on  the  other. 
Aa  said,  plaintiff  before  being  struck  heard 
no  signal,  and  the  two  boys  following  him 
that  morning,  and  over  a  quarter  of  a  mile 
to  his  rear,  testified  no  signals  were  given. 
On  this  score  defendant's  said  employte  deny 
seeing  plaintiff  in  Jeopardy,  and,  of  course, 
they  had  no  occasion  (on  their  theory)  to 
give  any  signals  at  the  place  of  the  accident 
and  gave  none. 

PlalntifTs  case  was  put  to  the  Jury  and 
is  put  to  us  here  on  the  theory  that  the  track 
between  Mill  Springs  and  Leeper  was  fenced, 
that  the  place  of  the  accident  was  In  the 
country  where  the  road  ran  through  farming 
land,  and  yet  that  It  was  a  place  where  de- 
fendant had  no  right  to  expect  a  clear 
track,  even  in  the  nighttime,  and  therefore 
owed  a  duty  to  persons  on  the  track  to  look 
out  for  them,  to  see  them  in  danger,  and 
to  exercise  ordinary  care  to  prevent  Injur- 
ing them.  Plaintiff  says  defendant  neglected 
that  duty.  To  bring  the  case  within  the  fore- 
going theory,  plaintiff  Introduced  a  mass  of 
testimony  relating  to  the  use  of  the  track  by 
pedestrians,  the  substance  of  which  Is  as 
follows : 

PlaintifTs  testimony  was  to  the  effect  that 
he  got  on  the  track  at  Mill  Springs  that  morn- 
ing, the  same  as  he  had  been  doing  for  over 
a  year,  and  further:  "there  was  a  heap  of 
people  going  and  coming  both  ways,  night  and 
at  all  times  during  the  day;"  that  he  had 
never  been  forbidden  by  anybody  or  told  not 
to  use  that  track ;  nor  had  he  heard  of  any- 
body else  being  forbidden  to  use  it  He  said, 
too,  that  many  people  used  the  track  In 
going  back  and  forth  between  the  towns  of 
Mill  Springs  and  Leeper.  On  cross-examina- 
tion, he  was  asked  If  he  could  read,  and  he 
rolled:  "A  litUe  bit"  He  said  he  nevor 
read  any  notice  stuck  up  to  keep  people  off 
the  company's  right  of  way  and  track ;  never 
saw  such  notice;  never  saw  any  signboards 
forbidding  people  to  go  on  the  right  of  way,  or 
making  them  trespassers;  said  he  wasn't 
looking  for  signs ;  said  he  knew  it  was  dan- 
gerous to  walk  on  the  railroad,  but  "I  had  to 
walk  on  the  railroad  to  get  to  my  work;" 
said  there  was  a  branch  across  the  public  road, 
running  out  of  the  horse  lot  of  Captain  Leeper 
(Leeper  lived  along  the  public  road  between 
Mill  Springs  and  the  town  of  Leeper) ,  that  had 
water  in  it  in  rainy  weather,  and  be  walked 
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•n  th«  railroad  to  keep  trovd  wading  that 
branch. 

Doctor  Owens  testified  for  plaintiff  that  be 
Ured  at  Mill  Springs  about  16  years;  that 
people  passed  back  and  forth  betweoi  the 
two  towns  freqaently ;  tbat  they  traveled  both 
the  dirt  road  and  the  railroad — the  railroad 
more  extenslyely  than  the  dirt  road;  that 
this  had  been  so  during  the  time  he  had  Ured 
there.  "Q.  Is  that  during  both  night  and 
day?  A.  Tes,  sir;  there  is  more  travel  at 
night  than  by  day.  *  *  *  Q.  There  are  a 
great  many  people  living  at  Mill  Springs  that 
work  at  Leeper,  are  there  nott  A.  Yes,  sir. 
Q.  How  many?  A.  I  don't  know  exactly; 
some  few.  Q.  Twenty-fire  or  thirty?  A.  No, 
sir;  some  eight  or  ten,  possibly.  Q.  Was  it 
the  custom  for  the  people  living  at  Mill 
Springs  to  come  down  to  the  saloon  [at  Leep- 
er] after  night  to  drink?  A.  Yes,  sir;  I 
think  so."  He  further  testified  that  he  never 
heard  of  any  "objection  to  this."  There  was 
evidence  from  this  witness  that  there  was  a 
saloon  at  Mill  Springs  as  well  as  at  Leeper. 
On  cross-examination  Dr.  Owens  testified  he 
knew  notices  were  8ta(^  up  forbidding  tres- 
passing on  the  tracks  and  right  of  way.  Wit- 
ness here  identified  a  notice  that  had  been 
posted  at  Mill  Springs.  The  notice  was  plain 
for  everybody  to  seeu  Said  notice,  read  in 
evidence  by  defendant's  counsel,  was  to  the 
effect  that  persons  not  having  business  with 
the  company's  agents  or  employte  were  posi- 
tively forblddoi  to  enter,  sit,  stand,  or  walk 
iqwn  the  tracks,  right  of  way,  etc.;  are  foi> 
bidden  to  enter  on  the  company's  property  to 
transact  their  private  business;  are  notified 
that  they  have  no  legal  right  to  disregard 
this  notice ;  and  ttiat  In  every  such  case  they 
are  trespassers,  etc.  This  notice  was  signed 
by  the  general  superintendent  of  defendant 
company.  Doctor  Owens  further  said  tliat 
most  everybody  traveling  from  Mill  Springs 
to  Leeper  who  walked  on  the  railroad  did 
so  because  it  was  a  better  walk.  Witness 
knew  when  he  was  so  walking  that  it  was 
against  the  express  rules  of  the  company; 
knew  that  be  was  in  danger  of  being  struck 
by  a  train ;  Intended  to  take  his  own  risk  and 
step  out  of  the  way  if  the  train  did  come.  Wit- 
ness knew  about  the  branch  spoken  of  by  plain- 
tiff in  his  testimony;  said  it  was  a  dry 
branch,  that  sometimes  in  wet  weathtf  it 
interfered  with  traveling,  but  tliat  "Captain 
Leeper  generally  keeps  a  plank  across  it," 
always  kept  a  plank  there  "except  in  case 
of  high  water,  when  It  is  washed  away." 
On  re-examinatlon  witness  spoke  of  a  place 
on  the  dirt  road  called  the  "Narrows"  and 
said  that  through  the  "Narrows"  It  was  gen- 
erally bad  walking,  that  the  t>est  way  was 
to  go  on  the  railroad  track,  tbat  sometimes 
people  would  go  down  the  dirt  road  to  the 
"Narrows,"  and  then  get  over  on  the  track, 
that  was  the  way  a  good  many  people  went 

Captain  Leeper  testified  for  plaintiff  that 
footmen  have  been  using  that  portion  of  the 
track  ever  since  the  road  was  built;  that  the 


people  of  the  two  towns  used  It;  that  wben 
the  dirt  road  was  muddy  nearly  all  the  foot 
traveling  between  the  two  towns  is  by  the 
railroad,  and  that,  when  the  dirt  road  was 
dry,  a  good  many  of  the  people  going  from 
Mill  Springs  to  Leeper  get  off  the  dirt  road 
at  the  "Narrows"  and  cross  over  the  railroad 
fence  and  from  there  on  travd  up  the  track. 
Witness  said  he  never  paid  any  particular  at- 
tention to  the  numbor,  but  it  was  very  sel- 
dom you  couldn't  see  some  one.  He  did  not 
know  about  the  night  travel.  He  used  the 
railroad  himself,  crawling  over  the  right  of 
way  fence  at  his  place.  He  did  this  becanse 
the  track  was  dry.  Witness  estimated  that 
the  larger  portion  of  the  people  traveling  be- 
tween the  two  towns  used  the  railroad  and 
he  thought  this  had  been  going  on  for  abont 
10  years.  Witness  in  his  ezaminatloa  in 
chief,  however,  said  that,  while  he  never 
had  read  the  notices,  yet  he  supposed  the 
railroad  company  had  put  up  notices.  Oa 
cross-examination,  the  witness  said  be  had 
seen  such  notices,  though  he  had  never  read 
them,  yet  he  had  an  Idea  what  they  were  and 
that  the  company  forbade  the  use  of  Its 
track.  He  always  thought  enough  about  It 
to  look  out  for  himself,  and  "had  an  idea" 
that  traveling  there  was  against  the  notices 
and  instructions  of  the  company,  and  tliat 
when  he  traveled  on  the  railroad  track  he 
took  his  life  In  his  own  hands  and  looked  oat 
for  it  Witness  said  there  had  been  several 
men  killed  between  these  two  places.  Some 
of  them  were  drunk,  and  some  of  them  not. 
Witness  did  not  think  that  the  larger  portioa 
of  the  men  going  from  Mill  Springs  to  Leeper 
went  for  the  purpose  of  drinking  at  the  Leep- 
er saloon.  He  thought  the  larger  portion 
went  back  and  forth  on  business.  He  had 
seen  as  many  as  10  or  12  leave  Mill  Springs 
to  walk  to  Leeper. 

The  witness  Ross,  heretofore  refnred  to, 
said  on  cross-examination  that  he  resided  at 
Mill  Springs  and  that  when  he  wanted  to  go 
to  Leeper  he  walked  the  railroad.  Witness 
identified  the  notice  against  trespassing,  here- 
tofore In  evidence,  and  said  he  bad  seen  It 
many  times;  that  it  was  plain  for  everybody 
to  see,  bat  he  didn't  l>elieve  he  ever  read  it; 
that  he  never  had  any  permission  from  any- 
t>ody  to  walk  down  the  track.  On  reexamin- 
ation he  said  he  hadn't  walked  the  dirt  road 
a  dozen  times  in  17  years,  but  had  walked  a 
part  of  the  way,  down  to  the  "Narrows";  that 
it  was  at  the  "Narrows"  wh««  most  of  tb» 
people  got  on  to  the  tra<^,  but  some  of  the 
people  got  on  at  Mill  Springs  crossing.  Wit- 
ness had  never  heard  of  otRcera  of  the  road 
informing  footmen  they  ought  not  to  walk 
on  the  railroad.  Witness  never  saw  any  no- 
tice or  warning  against  it  on  the  part  of  the 
company  "except  that  big  board  set  out 
there."  People  used  the  trade  for  passing 
between  the  towns  notwithstanding  the  warn- 
ing. He  said  there  was  nothing  to  "prevent 
a  railroad  man  from  knowing  that  people 
passed  up  and  down  tills  track." 
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By  Oscar  Wabb,  plaintiff  showed  that  be, 
W^b,  a  15  year  old  boy,  worked  at  Leeper 
and  llTcd  at  Mill  Springs.  Webb  said  he 
naed  tb«  track  In  going  and  coming,  that 
most  of  the  people  did  the  same.  On  cross- 
ezamlnatlon,  wltnesa  testlfled  he  had  seen 
flie  notice  foiblddlng  pe<q>le  to  go  oa  the  right 
of  way,  that  the  notice  waa  np  at  the  time 
of  the  accident,  that  he  had  aeexi  it  many 
times.  Witness  knew  he  was  going  against 
the  Instmctlona  and  directions  of  the  con»- 
pany  In  going  on  the  railroad,  and  he  went 
there  expecting  to  take  care  of  himself.  He 
also  testified  that  plaintiff  was  hnrt  sonth  of 
the  "Narrows";  that  is,  between  the  "Nar- 
lows"  and  Mill  Springs. 

By  James  Webb^  a  brother  of  Oscar,  plain- 
tiff showed  that  h«  also  Utcs  at  Mill  Springs 
and  had  worked  at  Leeper  for  about  two 
years  and  used  the  railroad  track.  Witness 
testlfled  the  railroad  was  fenced,  and  that  he 
and  the  rest  would  get  on  it  at  MUl  Springs, 
crossing  oyer  a  cattle  guard  In  order  to  do  so. 
He  also  said  tiiat  sometimes  people  going 
from  Mill  Springs  np  the  dirt  road  got  on  the 
track  at  the  "Narrows,"  saw  the  sign  of 
people  getting  on  there;  that  is,  a  pathway. 
Witness  said  that  no  one  representing  the 
railroad  company  ever  objected  to  his  walk- 
ing on  the  track  and  he  had  freqnoitly  met 
sectlonmen.  The  trayel  was  by  day  and  by 
night.  Witness  never  heard  of  any  mie 
against  walking  on  the  track,  never  heard  of 
any  statate  law  against  It,  had  been  walking 
there  for  two  years.  On  cross-examination, 
witness  said  he  could  read  print,  admitted 
lie  had  seen  a  sign  pat  np  to  keep  people  off 
the  right  of  way,  but  said  he  had  never  read 
It  On  being  fnrther  pressed,  he  said  he  did- 
n't know  it  was  a  sign  to  keep  people  ont  of 
danger,  and  said  he  didn't  have  any  idea 
what  it  was,  and  didn't  know  what  It  was 
there  for,  that  he  heard  no  one  say,  and  didr 
n't  know  whether  his  brother  Oscar  was  old- 
er than  he  or  not. 

By  William  Badford,  plaintiff  showed  In 
chief  that  he  lived  at  Mill  Springs  and  work- 
ed at  Leeper.  He  said  most  of  the  people 
traveling  between  the  two  towns  used  the 
railroad,  and  he  never  heard  of  the  railroad 
company  making  any  objections  to  such  use 
of  the  tracks.  This  witness  also  said  people 
left  the  dirt  road  and  got  on  the  railroad 
at  ths  "Narrows,"  and  that  the  top  wire  was 
broken  there,  between  posts,  and  had  been 
broken  a  "right  smart  bit"  and  said  thera 
was  a  pathway  there.  On  cross-examination, 
witness  said  he  had  se«i  the  notice  against 
traqwssing  and  using  the  tracks,  introduced 
in  evidence,  and  had  read  it  and  knew  it  pro- 
hibited the  use  of  the  right  of  way;  didn't 
think  much  about  violating  the  rules  of  the 
company;  knew  it  was  the  company's  road 
ud  he  guessed  they  didn't  want  anybody  to 
go  that  way.  He  fnrther  testlfled  he  w«it 
on  his  "own  hook"  and  Intended  to  take  care 
of  himself;  that  he  never  saw  any  notices 
posted  at  Leeper  against  trespassing,  but  the 


one  at  Mill  Springs  was  out  when  the  public 
could  see  it  On  recross-ezamlnation,  witness 
admitted  seeing  a  sign  also  at  the  crossing 
at  Mill  Springs  warning  people,  but  he  could- 
n't say  whether  it  was  tben  at  the  time  of 
the  accident  or  not. 

By  Mr.  Green,  plaintiff  showed  that  h^ 
Green,  lived  at  Leeper;  had  lived  there  a  year 
and  eight  months;  had  seen  one  danger  sig- 
nal (notice?)  at  Leeper;  thought  It  was  knock- 
ed down  with  a  coal-oil  can  in  1902;  hadn't 
noticed  one  since.  This  witness,  who  was 
19  yean  old,  said  he  traveled  several  times 
between  Mill  Springs  and  Leeper;  that  other 
people  used  that  track  "a  great  deal";  could- 
n't say  how  many,  but  "a  good  many."  And 
flnally  the  witness  hazarded  his  opinion  that 
"a  big  portion  of  Leeper,  something  like  160 
people"  used  it  "every  day."  On  cross-exam- 
ination, witness  said  he  never  had  seen  any 
notice  except  the  one  in  the  yard  at  Leeper 
notifying  people  to  keep  off  the  track.  He 
also  said  that,  when  he  traveled  on  the  track, 
he  understood  he  was  traveling  thero  against 
the  rules  and  notices  of  the  company,  and 
undentood  he  went  on  the  track  against  the 
objections  of  the  company,  and  said  he  went 
thero  exi>ectlng  to  take  caro  of  himself  and 
get  out  of  the  way  of  a  train. 

By  Mr.  Holllday,  plaintiff  showed  that  he 
lived  at  Leeper  one  year  and  at  Mill  Springs 
two  yean;  that  be  had  walked  from  one 
town  to  the  other,  but  not  freqnentiy;  that 
people  generally  went  by  the  railroad;  that 
is,  decidedly  more  than  went  on  the  dirt  road. 
Witness  had  seen  men  go  both  ways.  On 
cross-examination,  witness  said  he  had  seen 
notices  at  Mill  Springs  for  people  to  keep  off 
the  track,  and  he  undentood,  when  he  went 
on  the  track,  he  was  going  there  against  the 
desire  and  will  of  the  railroad  company. 
Witness  said  he  didn't  go  on  the  track  be- 
lieving he  had  the  company's  consent,  but 
w«it  there  because  he  thought  it  was  l>etter 
walking. 

By  Mr.  Huter,  defendant  showed  that  he, 
Huter,  was  section  foreman  af  Mill  Springs. 
Witness  Identified  the  notice  and  warning 
heretofore  introduced  In  evidence  and  said 
It  was  at  the  depot  door.  He  also  testified 
thero  was  another  notice  at  or  about,  the 
crossing  at  Mill  Springs ;  had  seen  the  same 
kind  of  a  notice  at  Leeper  before  and  after 
that ;  that  sometimes  people  tore  them  down, 
and,  as  we  understand  it,  they  were  put  back 
again. 

By  Mr.  Allison,  Its  station  agent  at  Leeper, 
defendant  showed  there  was  a  notice  at  Mill 
Springs  at  the  station,  and  also  one  at  the 
crossing  there  of  the  diaracter  heretofore 
indicated,  and  also  one  at  Leeper.  Tb»e 
was  another  warning  notice  there,  having  the 
same  end  in  view,  a  square  board  stuck  up 
on  the  station  platform.  This  was  found 
down  once  but  the  sectionmen  put  it  up  again. 
It  was  torn  down  again  and  again  replaced. 
It  was  the  duty  of  the  sectioimien  to  keep  it 
up. 
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Tbe  foregoing  Is  the  evidence  pertaining  to 
the  nse  of  the  track  by  the  public,  and  the 
efforts  of  defendant  company  to  preTmt  that 
oae. 

Tbe  case  was  tried  on  an  amended  petition, 
and  the  only  allegation  made  relating  to  the 
nse  of  the  railroad  track  as  a  pathway  be- 
tween Mill  Springs  and  Leeper  was  the  fol- 
lowing: "For  his  cause  of  action,  plaintiff 
states  that  on  the  16th  day  of  February,  1003, 
he  was,  with  tbe  permission  of  defendant, 
by  long  nse  and  custom,  walking  on  the  rail- 
road track  of  aefendant,  between  the  towns 
of  Mill  Springs  and  Leeper  •  •  •"  The 
negligence  complained  of  was  that  defend- 
ant's train  was  rvin  "negligently,  carelessly, 
and  recklessly  *  •  ♦  at  a  very  high  rate 
of  speed  and  failed  to  sound  the  whistle  or 
ring  the  bell  or  to  hare  any  headlight  on 
said  engine  or  to  ^o  anything  to  warn  plain- 
tiff of  Its  approach;  that  plaintiff  did  not 
know  of  the  approach  of  said  engine  and 
train  in  time  to  avoid  his  being  hit  by  it, 
because  of  said  negligence  *  *  *  In  fail- 
ing to  sound  the  whistle,  ring  tbe  bell,  or 
have  a  headlight  on  said  engine;  *  *  * 
that  said  agents,  servants,  and  employes  of 
defendant  knew,  or,  by  the  exercise  of  or- 
dinary care  and  caution,  could  have  known, 
of  the  danger  In  which  plaintiff  was,  In  time 
to  have  prevented  plaintiff  from  being  In- 
jured by  said  engine  and  train."  There  Is 
also  a  complaint  made  of  negligence  in  leav- 
ing plaintiff,  wounded  and  unconsdous,  to 
freeze  by  the  side  of  the  track  In  winter 
weather,  but  the  details  of  this  complaint  we 
deem  unimportant,  since  that  specification 
of  negligence  was  not  put  to  the  Jury.  TUm 
answer  admitted  defendant's  Incoriwratlon, 
denied  every  other  allegation  in  tbe  petition, 
and  pleaded  plalnttfTs  contributory  negli- 
gence. The  replication  pnt  in  issue  the  new 
matter  tn  the  answer.  On  issues  thus  out- 
lined and  on  such  evidence,  bad  plaintiff  any 
case  on  the  law?  This  question  Is  the  major 
one  and  lies  at  the  threshold  of  the  Investi- 
gation. If  answered  "Tea,"  then  we  must  ad- 
dress ourselves  to  other  errors  assigned.  If 
answered  "Nay,"  other  assignments  of  error 
become  moot  questions,  not  calling  for  Judi- 
cial consideration  In  this  case. 

The  disfigurement  and  Injury  of  plaintiff 
bespeak  sympathy,  but  they,  considered 
alone,  do  not  disturb  the  scales  of  Justice, 
but  leave  them  in  exact  equilibrium.  No  li- 
ability can  be  predicated  upon  the  mere  hap- 
pening of  an  accident,  unless  It  be  an  accident 
of  such  character  that  the  thing  speaks  for 
itself;  t.  e.,  one  controlled  by  the  maxim,  "res 
ipsa  loquitur,"  in  no  wise  applicable  here. 
Sympathy  is  an  element  in  the  administra- 
tion of  Justice,  but  a  subwdlnate  one.  Sym- 
pathy may  Incline  the  ear  of  Justice  to  hear; 
it  may  soften  the  sensibilities  and  elicit  tbe 
attention  of  Justice;  but  the  reason  of  tbe 
Judge,  and  that  alone,  must  sit  in  Judgment 
When  plaintiff  put  himself  on  a  railroad 
trade  on  which  trains  run,  If  he  remained 
there  long  aiough  in  the  nighttime,  bis  death 


vt  hurt  was  Inevitable.  In  lo  far  as  It  w«» 
inevitable,  reason  ought  not  to  concern  hep- 
self  with  the  distribution  of  praise  or  blamou 
Turning  our  eyes,  then,  from  the  mere  In- 
juries plaintiff  suffered  and  the  mete  dra- 
matic Incidents  of  time  and  drcnmstances  dis- 
closed by  the  evidence,  we  must  seek  for  ac- 
tionable blame,  If  any,  elsewhere,  the  a/a- 
trolling  question  not  being  was  plaintiff  ln> 
Jnred,  but  being,  who  was  to  blame  for  tb* 
Injury?  Was  It  plalntUC,  nx  was  it  defend- 
ant? 

1.  In  the  first  place  we  may  start  with  ISm 
fundamental  proposition  that  defendant  wa» 
presumably  entitled  to  a  clear  trade  between 
Mill  Springs  and  Leeper.  The  law  allows  that 
presumption.  Its  trade  and  right  of  way 
there  were  segregated  and  indosed  by  >ld* 
fences,  by  wing  fences  and  cattle  guarda 
That  Is  to  say,  there  were  present  the  usaal 
Indlda  of  a  private  Inclosure.  Not  only  ao^ 
but  the  statute  forbids  any  person,  not  on 
employe,  to  walk  upon  any  sodi  railroad 
track,  and  requires  that,  In  all  suits  brought 
for  damages  by  persons  harmed  on  account 
of  walking  on  such  track,  they,  in  the  act  of 
so  walking,  "shall  be  deemed  to  have  com- 
mitted a  trespass."  Rev.  St  1880,  {  1106. 
The  working  theory  the  courts  have  aOapted 
to  give  effect  to  the  section  Just  referred  to 
Is  that  such  acts  are  considered  negligence 
per  se  and  will  defeat  recovery  In  a  case 
where  contributory  negllgenoe  would  defeat 
It  Morgan  v.  Railroad,  IBS  Ma,  loc.  dt  276, 
60  S.  W.  195.  Not  only  does  the  written  law  He 
with  that  view,  but  such  view  Is  fortified  by 
the  reason  of  the  thing.  Thus  the  right  of 
way  Is  acquired  by  purchase  or  compensated 
for  In  damages  under  tbe  watchfal  eye  of 
courts  and  the  stringent  application  of  con- 
stitutional and  statutory  safeguards,  and  the 
easement  of  railway  companies  In  their 
tracks  and  rights  of  way,  from  the  very 
necessity  of  the  thing,  is  deemed  In  the  first 
Instance  a  paramount  and  exclusive  one.  For 
Instance,  trains  run  at  great  speed  both  by 
day  and  by  night  The  property  of  shippers, 
the  life  and  limbs  of  passengers  and  trainmen 
are  all  fettered  to,  and  bound  up  with,  the 
proposition  that  trains  should  have  a  clear 
track  In  the  country  and  between  crossings. 
If  we  gave  way  to  any  other  view,  we  would 
open  a  floodgate  for  manifold  wrongs  to  'Om 
traveling  public  and  public  service  corpora- 
tions, to  enter,  and  there  would  be  "fine^ 
grinding  In  the  mill  when  the  waters  of  that 
flood  came  in.  If  A.  and  B.  at  their  own» 
and  against  defendant's  will  may  appnqprl- 
ate  defendant's  track  for  thetr  private  walk- 
ing, then,  by  that  t(Aen,  they  may  also  ap- 
propriate the  track  for  the  use  of  their  horses, 
their  asses,  their  sheep,  their  swine,  and 
homed  cattle.  It  ought  not  to  be  expected 
that  we  would  so  hold  as  to  encourage  a  no- 
tion adding  new  dangers  to  the  array  now 
confronting  trainmen  and  the  traveling  pnb- 
lie,  and  thereby  make  a  gazing  stock  of  tbe- 
law. 
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2,  But,  while  the  goieral  proposition  laid 
-down  In  paragraph  1  of  this  opinion  is  ■wtil 
eDongfa  aa  a  general  proposition,  yet  a  rail- 
road company  may  walye  its  right  to  a 
clear  track;  that  is.  It  may  know  of,  and 
acqaiesoe  In,  the  use  of  portions  of  Its  track 
by  the  pnblic.  And  while  such  apprc^riatlon, 
nae  and  acquiescence  may  each  and  all  be 
wrongs  to  travelers  journeying  by  trains,  to 
shlppera,  and  trainmen,  yet,  such  appropria- 
tion, use,  and  acquiescence  may  result  in  a 
situation  regulrlnc  tlie  application  of  a  modi- 
fled  prcQKtBltion  of  law.  This  modification 
strings  into  existence  when  a  Bltnaticm  arises 
wherein  a  railroad  company  may  be  entitled 
to  a  clear  track,  yet  has  no  right  to  expect 
4we.  In  such  a  case,  out  of  toidemess  and 
regard  for  limb  and  life.  It  has  been  held  that, 
where  the  general  public  have  been  invited  to 
use  the  track  by  the  tacit  consent  and  long 
acquiescence  of  a  railroad  company  in  permit- 
ting the  open,  known,  free,  continuous,  and 
extensive  uae  thereof  by  footmoi,  then  it 
owes  a  duty  to  such  footmen  to  use  ordinary 
care  to  look  out  for  them  and  ordinary  care 
to  protect  them  from  being  run  down  and 
maimed  or  killed.  Frlck  v.  Railroad,  7S  Mo. 
S05;  Williams  v.  Railroad,  96  Mo.  27B,  9  8. 
W.  57S;  Chamberlain  v.  Railroad,  183  Mo. 
C87,  S3  S.  W.  437,  84  a  W.  842 ;  Morgan  v. 
Railroad,  160  Mo.  262,  60  S.  W.  195;  Fea- 
rons  T.  Railroad,  180  Mo.  206,  79  8.  W.  894; 
Fiedler  v.  Railroad,  107  Mo.  645,  18  8.  W. 
847 ;  Eppsteln  v.  Railroad  (Mo.  Sup.  not  yet 
officially  rc^wrted)  94  8.  W.  967. 

&  Did  plaintifl  bring  himself  within  the 
doctrine  of  the  rule  announced  in  para- 
graph 2  of  this  opinion?  That  is,  was  the 
place  he  waa  struck  a  place  defendant  was 
entitled  to  a  clear  track  but  had  no  right  to 
expect  one?  To  bring  a  case  within  that 
rule,  the  use  established  in  the  public  may 
be  likened  somewhat  to  that  giving  rise  to 
a  prescriptive  right ;  i.  e.,  the  use  must  be  a 
known  use,  and  must  be  confined  to  the 
limits  proved.  In  this  case,  if  it  be  con- 
ceded, arguendo,  the  uae  of  the  track  was 
80  open,  so  conttnuons,  and  so  pronounced 
that  knowledge  of  the  daytime  use  would  t>e 
Inferred,  yet  it  must  be  apparent  no  such 
use  was  established  for  the  nighttime.  Plain- 
UtTn  learned  attorneys  sought  to  establish  the 
niglit  use,  but  their  evidence  fell  short  of 
proving  a  case  to  go  to  the  jury  on  that  issue. 
The  night  use  of  this  track  by  pedestrians 
was  confined  to  two  classes :  First,  the  class 
to  which  plaintlfF  belonged,  to-wit,  the  mill- 
men  living  at  Mill  Springs  and  worldng  at 
Leeper,  some  eight  or  ten  in  number,  and 
the  utmost  the  evldoice  tends  to  show  Is 
that  when  the  days  were  short  and  the  nights 
long,  these  men  used  this  track  after  dark 
to  come  and  go,  as  plaintiff  did.  The  other 
BigAt  class,  as  we  construe  the  evidence,  were 
those  thirsty  denizens  of  Mill  Springs,  who, 
tavlng  dry  whistles  and  parched  gullets,  wet 
them  at  the  Iieeper  saloon,  and  who,  like 
Tam  CSbantsr,  habitually  lingered  over  tbs 


cup  at  a  distance  from  home  after  dark  in 
spite  of  the  dangers  ttesetting  the  road.  Of 
this  latter  class  it  may  be  said  that  one 
swallow  does  not  make  a  summer,  nor  will 
the  law  make  a  public  use  of  a  railroad  track 
out  of  many  swallows,  or  swallowers,  of  the 
character  under  review.  Indeed,  we  may 
ask  whether  the  dry  whistles  after  sundown 
in  Mill  Springs  were  notoriously  so  many  and 
so  dry — the  nocturnal  thirst  there  of  such 
Gargantuan  proportions — and  the  quality  of 
liquor  at  the  Leeper  saloon  was  notoriously 
so  fetching  and  seductive  that  defendant's 
engineers,  busy  with  the  serious  affairs  of  life 
must  be  held  to  luiow  thereof  as  a  fact  of  car- 
rent  local  history  and  govern  themselves  ac- 
cordingly? We  think  not  Such  matters  do 
not  usually  proclaim  themselves  like  an  army, 
with  banners,  or  cry  aloud  from  the  house- 
taps.  In  the  absence  of  proof,  we  will  pre- 
sume that  defendant's  sectl(mmen  were  not 
on  duty  after  dark,  and  the  case  Is  barren  of 
testimony  bringing  home  notice  to  the  em- 
ployes, agents,  and  officers  of  d^endant  of 
such  use  of  their  track  by  night  brawlers 
and  tipplers.  Acqniescoice,  in  the  very  na- 
ture of  things,  assumes  a  prior  knowledg*— 
the  one  cannot  exist  without  the  other. 

4.  No  cases  give  rise  to  more  perplexity 
than  cases  of  the  character  now  under  con- 
sideration. Men,  in  flippant  and  defiant  dis- 
regard, and  in  the  teeth  of  the  protest  of  rail- 
road companies,  take  their  lives  in  their 
hands  and  unconcernedly  walk  in  the  night- 
time on  the  piked-up  paths  of  railroad  tracks 
and  thus  seek  to  avoid  the  inconvenience  of 
travel  on  dirt  roads  in  muddy  weather — ap- 
plying to  railroad  traclu  the  doctrine  of  the 
right  to  travel  extra  vlam  when  the  roads 
are  founderous — and  when  injured  seek  the 
courts  for  relief.  In  the  Eppsteln  Case  the 
writer  had  occasion  to  refer  to  that  character 
of  sporadic  use,  and  this  court  approved  the 
exclusion  of  such  use  as  an  dement  In  that 
case. 

It  must  t>e  evident  that  railroad  companies 
are,  in  a  sense,  defenseless  against  such  mis- 
appropriation of  their  tracks  by  footmen. 
They  fence  the  right  of  way,  they  protect 
the  track  by  cattle  guards,  and.  In  this  in- 
stance, defendant  kept  up  notices  and  signs 
warning  the  pnblic  and  protesting  against 
their  use  of  its  track.  We  are  brought,  then, 
face  to  face  with  this  asking  proposition: 
What  more  can  a  railroad  company  do,  or 
should  it  be  required  to  do,  to  protect  Itself 
against  the  appropriation  of  its  trade  by 
footmoi,  who  are  sul  juris,  than  was  done 
in  the  case  at  bar?  Shall  it  employ  armed 
guards?  Shall  it  bnlld  fences  that  cannot 
be  scaled,  crawled  through,  or  broken  down? 
Shall  It  plant  spikes  in  its  cattle  guards  to 
the  danger  of  its  own  employes?  or  use  pit- 
falls? or  what  can  it  do?  We  confess  our 
inability  to  answer.  In  our  opinion,  in  a 
country  district,  away  from  congested  popu- 
lations, under  the  facts  of  this  record,  de- 
fendant did  all  that  could  be  fairly  asked  of 
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It  when  It  Inclosed  Its  rlgbt  of  way  and  posted 
and  k^t  np  tbe  signs  shown  In  evidence. 

We  come  to  this  conclnslon,  notwithstand- 
ing It  has  been  held,  and  properly  held,  that, 
after  notices  posted,  a  long  and  continued 

Euhllc  disregard  of  snch  notices,  to  the 
nowledge  of  defendant's  employes,  may  be 
held  to  waive  the  notice.  Such  was  the  case 
of  Fearons  t.  Railroad,  180  Mo.  208,  79  S.  W. 
394,  supra.  But  the  law  of  that  case  must 
be  read  In  the  light  of  the  facts  of  that  case. 
As  we  Interpret  the  case,  a  street  railroad 
track  was  In  a  public  street,  B^ghth  street, 
and  ran  to  a  place  where  Eighth  street  was 
not  open,  and  continued  In  tbe  line  of  the 
street  Into  the  mouth  of  a  tunnel  This 
tunnel  was  25  or  28  feet  from  bottom  to  top ; 
and  over  the  mouth,  and,  we  Infer,  at  the  top, 
was  a  sign,  "No  Admittance."  The  tunnel 
lay  so  that  any  one  driving  or  walking  along 
there  might  suppose  It  was  a  continuation  of 
Eighth  street  Watchmen  had  been  employed 
at  the  entrance  to  keep  people  out,  but  such 
employment  had  been  discontinued.  The 
place  was  thickly  settled  and  built  np  and 
the  tunnel  was  used  to  connect  two  portions 
of  a  great  city.  It  had  a  spring  in  It  that 
people  resorted  to  for  water.  Children  and 
other  people  In  "great  numbers"  walked 
through  this  tunnel  dally,  and  the  beat- 
en paths  there  showed  such  long  and  con- 
stant use.  As  we  understand  It,  the  acci- 
dent occurred  In  daylight.  A  man,  one  New- 
gent,  was  employed  in  this  tunnel  to  sand  the 
trad^  and  he  had  no  instructions  to  keep 
people  out.  Mr.  Fearons,  an  old  man,  wan- 
dered in  there  He  was  seen  by  a  superin- 
tendent of  tbe  company,  who  ordered  New- 
gent  to  get  him  ont  While  trying  to  get 
Um  ont  and  while  the  old  man  was  fast  in 
a  hole,  he  was  run  down  by  a  street  car  and 
killed.  The  employes  having  charge  of  the 
car  had  space  and  time  and  light  to  see  him, 
but  did  not  see  him  and  the  question  was 
wliether  it  was  their  duty  to  see  him.  Fox, 
/.,  in  disposing  of  that  case  and  holding 
defendant  liable,  says  this  (page  221  of  180 
Mo.,  page  897  of  79  S.  W.):  "The  wily  ob- 
jection to  the  ose  of  the  tunnel  was  Indi- 
cated by  the  sign,  'No  Admittance.'  This 
signal  was  not  heeded,  and.  If  tbe  number 
of  pedestrians  passed  through  the  tunnel 
daily  that  the  testimony  tends  to  show,  it  Is 
but  a  fair  and  reasonable  Inference  that  the 
motormen  and  conductors  operating  defend- 
ant's cars  ccmtlnnously,  knew  that  this  slg^ 
nal,  'No  Admittance'  was  unheeded,  and  that 
the  numerous  people  spoken  of  by  the  wit- 
nesses were  using  this  tunnel  as  a  passway." 
It  will  be  seen  tbe  facts  In  tbe  Fearons  CSase 
differ  materially  from  the  fact  In  the  case  at 
bar.  There  notice  was  brought  home  to 
the  very  employes  running  the  car  doing  the 
damage  that  the  sign,  "No  Admittance,"  was 
disregarded.  The  time,  the  place,  the  charac- 
ter of  public  use,  all  differ  from  the  case  w« 
are  considering.  In  this  case  the  trend  of  the 
•Tidence  introduced  by  plaintiff  from  those 


using  defendant's  track  between  Mill  Springs 
and  Leeper  was  to  the  effect  that  these  no- 
tices were  not  dead  and  abandoned;  they 
were  live  notices;  they  were  put  np  what 
torn  down;  and  it  is  of  significance  that 
nearly  all  of  plaintiff's  witnesses  nndM> 
stood  there  was  life  In  the  notices  and  death 
on  the  trade ;  that  they  went  on  defendant's 
track  against  defendant's  will,  and  expecting 
to  Iciok  ont  for  themselves.  Space  will  not 
permit  an  analysis  of  the  Morgan  Case,  tbe 
BJppsteln  Case  or  other  cases  relied  upon  by 
plaintiff,  but  examination  shows  they  too, 
differ  In  vital  particulars  from  the  facts  w« 
are  considering.  We  are  pointed  to  no  case 
going  as  far  as  plaintiff  insists  we  should 
go  in  order  to  sustain  this  Judgmoit,  and, 
confining  onr  conclusion  on  this  branch  of 
tbe  case  to  the  precise  facts  of  tbe  record, 
that  conclnslon  is  that  at  the  place  Mr.  Frye 
was  struck  by  defendant's  engine,  and  at  tbe 
time,  to  wit,  in  the  nighttime.  It  was  a  place 
and  a  time  where  defendant  not  cmly  had  ths 
right,  but  It  was  entitled,  to  expect  a  dear 
track.  Hence  It  was  a  place  defendant  owed 
plaintiff  no  duty  to  look  out  for  him;  and 
hence.  In  order  to  recover,  plaintiff  mnst 
show  that  he  was  actually  sem  by  tbe  en- 
gineer in  time  to  have  warned  him  and  thus 
avoided  his  Injury.  Rlne  v.  Railroad,  88 
Mo.  392 ;  Barker  t.  Railroad,  96  Mo.  60,  11 
S.  W.  254;  Sinclair  v.  Railroad.  133  Mo.  283. 
84  S.  W.  76;  Reybnm  t.  Railroad,  187  Mo. 
665,  86  S.  W.  174. 

6.  Tbe  case  then  narrows  itself  to  this: 
Was  plaintiff  seen  by  defendant's  servants 
running  Its  engine  In  time  to  warn  biml 
There  is  no  direct  evldoice  this  was  so,  but 
there  Is  a  mere  glimmer  of  testimony  inp 
ferentlally  tending  to  show  they  saw  him. 
Thus,  at  another  timOk  to  wit,  afterwards; 
and  at  another  place,  to  wit,  Piedmont,  som« 
man  In  "greasy  clothes"  was  seen  to  leave 
the  engine  and  go  into  the  depot  and  "regis- 
ter." This  man  was  believed  to  be  the  engi- 
neer, and  was  overheard  making  an  admis- 
sion that  he  had  "knocked  a  hobo  off  tbe 
track  south  of  Deeper."  This  evidence.  If 
objected  to,  was  Inadmissible  In  chief  to  fas- 
ten liability  on  defendant.  It  was  no  part 
of  the  res  gestsa.  It  was  made  subsequent  to 
the  event  and  no  principle  Is  more  firmly 
settled  than  that  an  agent  cannot  bind  his 
principal  in  that  way.  McDermott  t.  Rail- 
road, 73  Mo.  516,  89  Am.  Rep.  626;  Adams 
V.  Railroad,  74  Mo.  653,  41  Am.  Rq^  838; 
Bergeman  v.  Railroad,  104  Mo.  77,  16  8.  W. 
992.  It  must  be  remembered  this  evidence 
was  not  offered  by  way  of  Impeachment  to 
stain  or  destroy  the  credibility  of  the  en- 
gineer and  fireman.  If  the  condition  <^  tbe 
proof  had  warranted  such  Impeachmoit,  tbe 
role  would  be  otherwise.  Spohn  t.  Railroad, 
122  Mo.  1,  26  S.  W.  663s  But  tbe  testimony 
was  unobjected  to  and  may  not  be  discarded 
on  appeal,  but  Is  lodged  in  the  case  for  what 
It  Is  worth.  Kash  v.  Colonan^  14S  Mo.,  loc. 
cit  649,  47  S.  W.  608;    Farber  t.  Railroad,. 
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139  Mo,  loc.  dt  281,  40  S.  W.  9S2;  Carney  t. 
Carney,  99  Ma,  loc.  clt  asS,  8  S.  W.  729; 
Cad7  T.  Ooates,  101  Mo.  App.,  loc.  clt  VS2,  74 
8.  W.  424.  There  may  be  an  Infermce  that  ■ 
this  man  In  "greasy  clothes"  was  the  at- 
Slneer  of  the  engine  doing  the  injury,  and. 
If  BO,  the  admission  carries  with  it  the  infer- 
ence tliat  he  saw  plaintiff,  bat  when  he  was 
seen  and  at  what  distance  from  the  engine 
and  under  what  drcnmstanes  may  only  be 
conjectured.  May  we  relieve  plaintiff  of  the 
burden  of  showing  negligence?  Certainly 
not  May  we  fall  back  upon  some  presump- 
tion that  the  headlight  if  there,  would  dl8- 
doee  the  presence  of  plaintiff  at  a  suffldent 
distance  in  front  of  the  engine  to  give  time 
and  space  for  his  warning  and  escape?  This 
might  be  so  under  ordinary  conditions,  but 
not  in  such  a  storm,  where  the  record  is 
ailent  on  the  condition  of  the  cab  windows 
frcHD  the  freezing  wind,  the  pelting  rain,  and 
the  snow,  and  silent  on  the  effect  on  the  head- 
light of  such  a  storm.  It  must  be  remem- 
bered, too,  that  this  engine  was  going  at  a 
great  speed,  as  It  had  the  right  to  do,  that 
the  atmospheric  condition  then  prevailing 
would  make  eyesight  uncertain  and  probably 
tlie  form  of  a  man  on  the  track  a  flitting  shade. 
We  shall  not  hold  the  engineer  owed  a  duty 
to  plaintiff,  a  trespasser,  to  thrust  his  head 
oat  of  the  cab  window  and  face  such  a  storm, 
and,  we  bold  there  is  no  testimony  to  sup- 
port the  theory  Mr.  Frye  was  seen  In  time 
to  warn  him.  But  plaintiff's  attorneys  argue 
there  was  no  headlight  It  will  be  noticed 
that  the  absence  of  headlls^t  la  pleaded  In 
the  petition  as  a  negligent  act  toward  plain- 
tiff. We  need  not  inquire  whether  such  act 
would  be  n^llgent  if  Injury  came  to  pas- 
aei^ers  therefrom,  or  if  Injury  came  to  per- 
aona  at  crossings  therefrom.  The  question 
Is  whether  plaintiff,  a  trespasser,  can  com- 
plain of  the  absence  of  such  headlight  The 
anwer  to  this  is  self-evident  The  headlight 
was  not  Intended  for  trespassers  on  the  track. 
It  was  Intended  for  the  safety  of  trainmen, 
of  passengers,  and  of  those  having  a  right  to 
be  OB  the  track.  The  rule  Is  that  a  general 
duty  of  a  railroad  company  to  run  its  trains 
with  care  becomes  a  particular  duty  to  no 
one  until  he  Is  in  a  position  to  have  a  right 
to  oonqilaltt  of  the  negligence.  Barker  v. 
Bailroad,  98  Mo.,  loa  dt  54,  11  &  W.  254. 
And  furthermore.  It  will  not  escape  attrition 
that  there  la  no  evidence  of  the  negligent 
absence  of  a  headlight  There  is  evidence 
one  was  absent  but  the  uncontradicted  proof 
la  that  these  headlights  go  out  from  one  un- 
expected and  unavoidable  cause  or  another. 
Time  Is  uncontradicted  evidence  this  engine 
started  with  a  going  headlight  from  Poplar 
Bluff,  and  shall  we  presume,  because  it  -was 
oat  at  a  certain  time  and  for  a  certain  dis- 
tance, that  the  absence  of  such  light  is  neg- 
ligence In  a  country  district  between  cross- 
ings wbore  defendant  was  entitled  to  s  clear 
imdk  and  had  no  reason  to  expect  the  track 
was  not  dear?    Certainly  not    Taking  the 


case  made  below  and  presented  here,  we  are 
of  opinion  defendant's  demurrer  to  the  evi- 
dence should  have  been  sustained,  and  we 
so  hold. 

6.  In  coming  to  the  foregoing  oondustoa 
we  have  construed  the  allegation  in  ptaintUTs 
petition  relating  to  the  use  and  custom  In 
making  a  pathway  of  defendant's  track  In 
the  most  favorable  light  possible.  That  al- 
legation is  scanty,  indeed,  and  Is  compressed 
In  one  line,  to  wit,  "he  was,  with  the  permis- 
sion of  defendant  by  long  use  and  custom, 
walking  on."  etc.  A  close  view  of  that  al- 
legation might  be  that  the  custom  and  use 
relied  on  were  a  custom  and  use  singular  to 
plaintiff  and  did  not  embrace  the  public  at 
large.  But  the  case  was  tried  below  on  the 
theory  that  the  permission  to  plaintiff  arose 
from  the  fact  of  long  public  use  of  the  trade, 
and,  the  case  having  been  tried  on  that  the- 
ory on  both  sides,  the  insufficient  averment 
In  the  petition  Is  not  fatal.  Bragg  y.  Rail- 
road, 192  Mo.,  loa  dt  358,  91  8.  W.  627,  and 
oases  cited. 

The  Judgment  being  unsupported  by  proof 
of  negligraice,  must  be,  and  is  reversed.  All 
concur. 


OliAT  et  al.  v.  UNION  WH0LB8ALH  PUB. 
00.  et  al. 

(Supreme  Conrt  of  Mlisoari.    Division  No.  2. 
Dec.  22,  1906.) 

APFKAir— RaooBD — Questions  Pbxbentxd  ros 

Review. 

Where  it  cannot  be  determined  from  the 
abstract  of  the  record  on  appeal  where  the 
record  proper  ends  and  the  bill  of  exceptions 
tjegins,  and  there  is  no  statement  at  to  the 
filing  of  the  bill  of  exceptions,  except  one  which 
appeared  to  be  included  in  it,  nothing  is  present- 
ed for  review  except  the  record  proper. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Brror,  |  2319.] 

Appeal  from  Circuit  Court,  Pettis  Conn^; 
George  F.  Longan,  Judge. 

Action  by  Moses  Clay  and  others  against 
the  Union  Wholesale  Publishing  Company 
and  othera  From  a  judgment  in  favor  of 
plaintiffs,  defendants  appeal.    Affirmed. 

This  cause  is  now  pending  in  this  court 
upon  appeal  from  a  decree  and  Judgment 
rendered  by  the  circuit  court  of  Pettis  coun- 
ty. Mo.  The  nature  and  character  of  thla 
proceeding,  as  well  as  the  defenses  there- 
to, as  disclosed  by  the  record  proper,  may 
thus  be  briefly  stated:  This  action  was 
originally  instituted  by  M.  W.  Clay,  who 
brought  the  suit  on  behalf  of  himself  and  all 
other  persons  similarly  situated,  who  might 
Join  In  the  proceedings  and  contribute  to  the 
costs  and  expenses  thereof.  The  suit  is 
brought  by  Mr.  Clay  as  a  stockholder  of 
the  Union  Wholesale  Publishing  Company 
against  the  corporation  and  V.  D.  Snyder, 
president  and  F.  W.  Stewart  secretary.  In 
accordance  with  the  provisions  of  sections 
1338,  1339.  and  1340  of  the  Revised  SUtutee 
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of  Missouri  of  1899,  alleging  that  the  defend- 
ants are  using  tlie  corporation  as  a  means  of 
defrauding  various  persons,  and  tliat  ttie  di- 
rectors of  the  company  have  violated  their 
duties  and  abused  their  powers  aa  directors, 
trustees,  and  officers  of  the  corporation,  and 
have  been  guilty  of  gross  misconduct  in  the 
management  of  the  business,  and  are  threat- 
«ning  to  convey  the  remainder  of  the  com- 
pany's property.  The  relief  prayed  for  was 
that  the  directors,  managers,  and  officers  be 
compelled  to  account  for  their  official  conduct 
In  the  management  and  disposition  of  the 
funds,  property,  and  business  of  said  couu- 
pany ;  that  the  court  order  and  decree  the  pay- 
ment by  them  to  the  company,  or  any  recelv- 
«r  appointed  therefor,  of  all  sums  of  m(Hi^ 
and  the  value  of  the  property  wtileh  may  have 
been  acquired  by  themselves  or  transferred 
to  others,  or  lost  or  wasted  by  the  violation 
of  tbelr  duties  and  the  abuse  of  their  power 
as  such  directors  and  officers,  and  that  said 
directors  and  officers  be  suspended  from  ex- 
ercising their  offices,  and  that  one  or  more 
receivers  be  appointed  to  take  charge  of  the 
real  estate  or  personal  property  owned,  held, 
or  claimed  by  the  Union  Wholesale  Publish- 
ing Company,  to  account  for  the  same  to  the 
stockholders  of  said  company,  and  to  preserve 
and  keep  the  same  intact  for  the  persons  who 
may  he  found  entitled  thereto,  and  that  de- 
fendants, and  each  of  them,  be  restrained 
and  enjoined  from  conveying,  transferring, 
■or  altonatlng  any  of  the  property,  assets,  or 
-effects  of  said  publishing  company  to  any 
person  whatever,  and  for  such  other  and  fur- 
ther relief  as  plalntifT,  and  those  who  might 
join  in  the  action,  might  be  entitled  to  in 
equity  and  good  conscience. 

Several  persons  came  forward  and  inter- 
vened in  the  cause,  among  whom  were  E.  D. 
Mott,  J.  B.  JefTers,  and  J.  If.  Jeffers.  These 
three  Intervenors  filed  separate  petitions,  al- 
leging a  similar  state  of  facts,  and  asked 
«lmilar  relief,  namely,  the  Intervenors  alleged 
that  V.  D.  Snyder  and  P.  W.  Stewart,  by 
false  and  fraudulent  representations.  Induced 
each  of  the  intervenors  to  purchase  stock  of 
the  par  value  of  91,000,  representing  that  the 
same  was  fully  paid  up,  and  that  the  busi- 
ness of  the  corporation  was  legitimate  and 
successful;  and  further  alleging  tliat  the  busi- 
ness of  the  corporation  was  fraudulent,  and 
that  illegal  and  dishonest  contracts  were  be- 
ing entered  into,  which  the  defendants  did 
not  intend  to  carry  out,  and  had  not  the 
means  of  carrying  out,  and  that  the  defend- 
ants Stewart  and  Snyder  were  mismanaging 
and  misappropriating  the  assets  of  the  com- 
pany, and  diverting  money  to  their  own  ass 
and  jeopardizing  the  interests  of  the  stock- 
holders. The  intervenors  prayed  for  an  in- 
junction against  the  defendants,  enjoining 
them  from  disposing  or  transferring  the  as- 
sets of  the  company,  and  that  an  accounting 
be  had  and  a  receiver  appointed  for  said  com- 
pany, and  such  other  and  further  orders  and 
Judgments  as  to  the  court  might  seem  Just 


and  proper.  The  Interrenlng  petitions  of  the 
three  Intervmors  are  practically  alike.  The 
defendants  filed  an  answer  to  the  petition  of 
Moses  W.  Clay,  alleging  that  Mr.  Clay  rep- 
resented to  Snyder  and  Stewart  that  he  was 
a  man  of  large  means,  and  tliat  be  desired 
to  become  engaged  in  the  business  of  selling 
books,  etc.,  and  would  subscribe  for  $10,000 
of  the  capital  stock  of  the  company,  and  that 
he,  with  Snyder  and  Stewart,  organized  the 
Union  Wholesale  Publishing  Company,  and 
that  Mr.  Clay  was  one  of  the  first  directors, 
and  that  he  took  an  active  Interest  in  the 
same,  and  conducted  and  had  the  manage- 
ment of  its  aftalrs  and  controlled  the  policy 
of  the  same.  The  answer  further  alleged 
that  Mr.  Clay  had  failed  to  pay  for  his  stock, 
and  that  he  had  been  notified  by  the  directors 
in  June,  1901,  to  pay  for  the  same  within  60 
days,  or  the  same  would  be  forfeited,  and 
that  after  the  expiration  of  said  notice,  said 
Clay  having  failed  to  pay  for  the  stock,  the 
same  was  forfeited,  and  that  said  Clay  has 
no  Interest  tn  the  corporation  of  any  nature 
whatsoever.  The  answers  filed  to  the  inter- 
vening petitions  were  general  denials.  G.  F. 
Haskins,  Frank  C.  Moyer,  J.  E.  Phillips,  and 
John  Zenner  also  Intervened  hi  this  cause, 
but  their  Intervening  petitions  were  dismiss- 
ed before  Judgment  was  rendered,  and  hence 
did  not  enter  Into  the  determination  of  the 
present  case. 

At  the  close  of  the  hearing  of  this  case  tbe 
court  rendered  the  following  decree:  "Now, 
on  this  day  the  taking  of  the  testimony  here- 
tofore concluded,  and  the  court  having  here- 
tofore heard  the  argument  of  the  counsel  for 
the  respective  parties,  the  court  doth  order, 
adjudge,  and  decree  as  follows:  First  The 
court  doth  find  the  issues  for  the  plaintiff 
and  E.  D.  Mott,  J.  M.  Jeffers,  .T.  B.  JefTov 
Intervening  petitioners,  and  doth  order  and 
decree  that  the  temporary  Injunction  hereto- 
fore issued  herein  be  made  permanent.  And 
that  the  defendant  the  Union  Wholesale  Pub- 
lishing Company,  Its  directors,  officers,  and 
agents,  be,  and  the  same  are  hereby,  forever 
restrained  and  enjoined  from  conveying, 
transferring,  or  alienating  any  of  tiie  prop- 
erty, assets,  or  effects  of  said  company  to  any 
person  whatever,  or  from  in  any  wise  or  to 
any  extent  controlling  or  attempting  to  ex- 
ercise any  control  whatever  over  any  books, 
accounts,  property  or  assets  of  said  company. 
Second.  The  'court  doth  order  and  decree 
that  C.  M.  Mulkey  be,  and  he  is  hereby,  ap- 
pointed receiver  of  all  the  property  and  as- 
sets of  said  Union  Wholesale  Pabilshlng 
Company,  and  the  said  receiver,  w  his  suc- 
cessor, is  hereby  authorized  to  take  diarge 
and  possession  of  all  the  books,  accounts, 
property,  real  and  personal,  belonging  to  said 
Union  Wholesale  Publishing  Company,  and 
to  account  for  the  same  to  the  court  for  the 
benefit  of  the  creditors  and  shareholders  of 
said  company,  and  to  preserve  and  ke^  than 
until  duly  ordered  sold  by  the  court  and  all 
said  proiterty  of  said  company  is  hereby  vest- 
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ed  In  udd  O.  H.  Halkey,  receiver,  or  his  mic- 
ceesors,  and  the  court  doth  farther  order 
and  decree  that  said  a  M.  Ifnlkey  shall  dnly 
qualify  as  mcb  receiver  within  fifteen  days 
from  this  date  by  filing  his  bond  as  such  re- 
ceiver, with  at  least  two  freeholders.  In  the 
warn  of  $10,000,  and  that  falling  so  to  do  a 
vacancy  in  such  receivership  shall  exist,  to 
be  filled  in  vacation  on  motion  of  either  party 
or  the  Judge  of  the  court ;  and  said  receiver 
is  hereby  ordered  to  make  Immediate  rqtort 
and  file  a  schedule  of  all  tlie  properties  and 
aasetB  of  said  company  as  soon  aa  be  sball 
take  possession  of  the  same,  and  further 
obey  such  orders  of  the  court  touching  the 
Itemises,  aa  the  court  sliall  make  from  time 
to  time.  In  term  or  vacation.  TUrd.  Tlie 
eonrt  doth  order,  decree,  and  adjudge  that 
tlie  plaintur  have  and  recover  its  costs  herein 
laid  out  and  expended  against  the  said  Union 
Wholesale  Publishing  Company.  Fourth. 
The  court  doth  find  the  issues  for  the  follow- 
big  Intervening  petitioners,  to  wit :  The  plain- 
tiff and  R  D.  Mott,  J.  M.  Jeffers  and  J.  B. 
Jeffers,  and  doth  order,  decree  and  adjudge 
that  said  intervening  petitioners  be  and  the 
same  are  hereby  declared  creditors  of  said 
Union  Wholesale  Publishing  Company  to  the 
following  amounts  *  *  *  and  the  court 
doth  order  that  the  said  intervening  peti- 
tioners shall  be  paid  pro  rata  out  of  the 
funds  distributed  by  the  receiver,  on  the  fur- 
ther order  of  this  court,  for  the  payment  of 
dividends  to  creditors." 

From  this  decree  and  Judgment  defendants 
prosecuted  tlielr  a;4;>eal,  and  the  record  is 
now  before  us  for  consideration. 

0.  H.  Nearlng,  for  appellants.  B.  J.  Ingra- 
ham,  Horace  H.  Blanton,  and  Walsh  &  Mor- 
rison, for  respondents. 

FOX,  J.  (after  stating  the  facts).  At  the 
very  inception  of  tbe  consideration  of  this 
cause  we  find  that  ttie  sufficiency  of  the  ab- 
stract of  record  ia  challenged  by  reqmndents, 
and  tbat  question  must  first  be  determined, 
for  it  is  apparent.  If  the  contention  of  re- 
^Mmdents  in  respect  to  the  abstract  of  record 
is  to  I>e  maintained,  then  there  Is  nothing 
for  review  before  this  court  except  the  record 
proper. 

We  have  carefully  and  critically  examined 
tbe  abstract  as  furnished  by  appellant,  and 
have  reached  the  conclusion  that  it  is  in- 
sufficient and  falls  to  comply  with  tbe  well- 
defined  rules  of  this  court.  In  tbe  first  place. 
It  cannot  l>e  determined  from  this  abstract  of 
record,  commencing  after  tlie  reply  was  filed 
by  the  respondents  to  the  new  matter  In  the 
answer,  as  to  what  oonstitntes  the  record 
proper,  and  that  part  of  It  which  Is  made  a 
part  of  the  record  by  tbe  filing  of  tbe  bill 
«t  exceptions.  We  find  after  tbe  reply  is 
inserted  that  appellants  start  out  in  the  ab- 
'Stract  by  denominating  It  simply  "an  ab- 
stract of  tbe  evidence."  Then  follows  wlmt 
pmports  to  have  been  tbe  evidence,  as  well 
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at  the  Judgment  and  decree  and  tbe  action 
of  the  eonrt  upon  the  motions  to  vacate  the 
order  appointing  receiver  and  for  a  new  trial, 
and  finally  concludes  with:  "On  tbe  Slst  day 
of  October,  1908,  defendants  present  ttaelr  bill 
of  exceptions  and  pray  tbat  the  same  may 
be  signed  and  filed  and  made  a  part  of  the 
record  in  this  case,  which  is  accordingly 
done  this  Slst  day  of  October,  1903.  Gewgt 
F.  Longan,  Judge."  If  this  is  tbe  bill  of 
exceptions,  then  It  is  manifest  tbat  ap- 
pellants have  improperly  confounded  in  such 
bill  matters  which  pertain  to  the  record 
proper  with  those  wliich  should  only  be  em- 
braced  in  the  bill  of  exceptions,  preserv- 
ing the  exceptions  to  the  action  of  the  court 
during  the  progress  of  the  trlaL  But,  aside 
from  this,  there  is  nothing  in  the  abstract  of 
record  which  shows  that  the  bill  of  excep- 
tions was  filed.  It  Is  essential  to  a  pr<^>w 
atratract  of  record  that  it  should  show  that 
the  bill  of  exceptions  was  either  filed  by 
the  clerk  in  vacation  or  that  It  was  filed  in 
term  time  by  a  proper  order  of  court  duly  en> 
tered  of  record.  While,  perhaps.  It  would  not 
be  necessary  to  set  out  in  full  tbe  entry  of 
the  record  showing  the  filing  of  the  bill  of 
exceptions,  yet  there  should  be  a  statement  in 
tbe  abstract,  if  the  bill  of  exceptions  was  filed 
in  term  time,  that  It  was  so  filed,  and  that 
the  filing  was  evidenced  by  an  entry  of  record 
duly  made  by  the  court  If  filed  in  vacation, 
a  statement  should  be  made  tliat  it  was  duly 
filed  in  vacation  within  the  proper  time  by 
the  clerk  of  the  circuit  court  of  the  county 
in  which  the  cause  was  tried.  The  conclud- 
ing part  of  the  bill  of  exceptions  signed  by 
the  Judge,  aa  heretofore  indicated,  by  no 
means  supplies  tlie  defect  of  this  abstract 
of  record  as  herein  pointed  out  It  ia  ap^ 
parent  tliat  the  closing  sentence,  as  suggested 
and  signed  by  the  Judge,  was  embraced  in 
and  a  part  of  the  bill  of  exceptlcms.  So  far 
as  the  filing  of  tbat  bill  is  concerned,  the 
abstract  of  record  l>efore  us  Is  absolutely 
silent  As  was  ruled  in  tbe  case  of  St 
Charles  et  at.  v.  Deemar,  174  Mo.  122,  73  S. 
W.  469,  tbe  recitals  in  the  bill  of  exceptions 
can  by  no  means  supply  other  necessary  and 
essential  record  entries.  So  far  as  this  ab- 
stract discloses,  there  Is  nothing  to  distin- 
guish the  matters  of  record  from  those  which 
are  purely  matters  of  exception,  and  can  only 
be  made  a  part  of  the  record  by  filing  a  duly 
autlienticated  bill  of  exertions.  This  ab- 
stract is  very  similar  to  the  one  In  Reno  v. 
Fits  Jarrell  et  al.,  163  Mo.  411,  63  8.  W.  806. 
In  that  case,  as  in  the  case  at  bar,  the  court 
was  unable  to  tell  where  tbe  bill  of  excep- 
tions began  or  ended,  and  it  was  held  in- 
sufficient; and  the  ruling  in  that  case  was 
approved  in  State  v.  Baty,  166  Mo:  661,  66 
S.  W.  428.  It  therefore  follows  that.tbere 
is  nothing  before  us  in  this  proceeding  for 
review  except  tbe  record  pr(^)er.  Directing 
our  attention  to  such  record,  it  ia  sufficient 
t»  say  that  we  liave  carefully  and  critically 
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examined  tbe  petition  of  tbe  plaintiff  as 
well  as  the  petitions  by  the  Interveners,  and 
find  that  they  fully  and  properly  state  a 
Kood  cause  of  action,  and  from  the  facts 
therein  stated  were  clearly  entitled  to  the 
relief  awarded  them  by  the  decree  and  Jods- 
ment  of  the  coart 

Finding  no  reversible  error  In  the  record 
before  as,  tbe  decree  and  Judgment  of  th* 
trial  court  should  be  alBrmed,  and  it  is  so 
ordered.     All  concur. 


inSSOUBl    LUMBER   &   MINING   CO.   v. 
JEWELL. 

(Supreme  Court  of  Missouri.     Division  Na  2. 
Dec.  22,  1906.) 

Advebsk  Possession— HOSTII.K  Chabactkb  of 
Possession — Evidence— SmnciKNOr. 

A  person  purcliaaed  improvements  on  land 
With  the  intention  of  purchasing  the  land  from 
the  government.  He  took  possession  of  the 
land,  and  made  improvements  thereon  with  the 
understanding  that  it  belonged  to  the  govera- 
ment.  He  subsequently  learned  that  the  land 
belonged  to  a  third  jwrson,  and  he  offered  to 
purchase  it  from  the  third  person,  who  objected 
to  giving  a  warranty  deed.  The  third  person 
continued  to  pay  the  taxes.  There  was  no  evi- 
dence that  he  was  ever  advised  tliat  the  posses- 
sion had  been  changed  into  one  adverse  to  his 
title.  Beld,  as  a  matter  of  law,  insufficient  to 
show  adverse  possession  as  against  the  third 
person. 

[Ed.  Note. — For  cases  in  i)oint,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  U  282,  287.  288- 
280.] 

Appeal  from  Clrcnit  uonrt,  Shannon  Coun- 
ty;   W.  N.  Evans,  Jndge. 

Ejectment  by  the  Mlssonri  Lumber  &  Min- 
ing Company  against  C.  C.  Jewell.  Prom  a 
Judgment  for  plaintiff,  defendant  appeals. 
•Affirmed. 

A.  H.  Livingston,  for  appellant  John  C. 
Brown  and  Orr  &  Luster,  for  respondent 

OANTT,  J.  Action  of  ejectment  commenced 
July  1,  1903,  for  the  W.  %  of  the  N.  W.  % 
of  section  29,  township  30,  range  6,  Shannon 
county.  Mo.  The  petition  is  in  the  statutory 
form.  Ouster  is  laid  as  of  January  2,  1902. 
Defendant  In  his  answer  admits  possession 
of  part  of  the  premises  described,  as  follows : 
"Commencing  27  rods  south  of  the  northwest 
comer  of  section  29,  township  30,  range  6, 
running  thence  south  17  rods,  thence  south- 
east 15  rods,  thence  south  18  rods,  thence 
southwest  12  rods,  thence  south  58  rods, 
thence  east  88  rods,  thence  north  76  rods, 
thence  west  67  rods  to  place  of  banning," 
but  denies  possession  of  any  other  portion  of 
tbe  lands  described  In  the  petition  and  dis- 
claims all  right,  title,  or  Interest  therein.  De- 
fendant for  further  answer  to  said  petition 
says  that  as  to  the  land  herein  described  he 
has  been  in  the  open,  notorious,  and  adverse 
possession  thereof  for  10  years  next  before 
tbe  Institution  of  this  suit  claiming  to  be  tbe 
owner  thereof;  that  plaintiff's  right  of  re- 
covery of  such  premiises  la  barred.    The  reply 


denied  the  new  matter  pleaded  In  tbe  answer 
and  every  allegation  thereof.  On  the  ISfk 
day  of  S^tember,  1903,  the  cause  came  aa 
for  hearing  before  the  circuit  court  and  a 
Jury.  At  the  close  of  all  the  evidence  in  tbe 
case,  the  conrt  at  the  request  of  the  plaintiff 
instructed  the  Jury  to  return  a  verdict  for 
the  plaintiff,  which  was  done.  Tbe  defendant 
duly  excepted  at  the  time  to  the  giving  of 
said  instruction.  Within  due  time  tbe  de- 
fendant filed  his  motion  for  a  new  trial,  as- 
signing as  a  ground  therefor  that  the  court 
erred  in  sustaining  the  demurrer  to  the  de- 
fendant's evidence  and  directing  a  verdict  f<Hr 
the  plaintiff,  which  motion  the  conrt  over- 
ruled and  the  defendant  duly  saved  his  excep- 
tions. The  evidence  on  the  part  of  the  plain- 
tiff showed  a  regular  paper  title  by  proper 
conveyances  beginning  with  a  patoit  from  tbe 
United  States  government  to  J<dm  Smitii  for 
the  land  described  in  the  petition  down  to 
the  plaintiff  in  tbe  case.  The  plaintUTs  im- 
mediate title  consisted  of  deeds  from  Popple- 
ton  and  Stout  The  deed  from  Poppleton 
to  plaintiff  was  dated  December  26,  1901,  and 
was  recorded  January  3,  1902,  and  the  deed 
from  Stout  to  plaintiff  was  dated  December 
30,  1901,  and  was  recorded  January  30,  1902. 
Plaintiff  then  Introduced  C.  C.  Carlton,  wbo 
testified  that  he  was  a  surveyor  and  timber 
Inspector  of  tbe  plaintiff  company  and  had 
surveyed  tbe  land  described  In  this  suit  and 
that  tbe  defendant  had  about  38  acres  in 
tbe  W.  1^  of  tbe  N.  W.  %  in  cultivation.  He 
made  this  survey  about  tbe  25tfa  of  April, 
1903.  John  Fleming  testified  that  he  was 
familiar  with  the  land  on  which  the  defend- 
ant was  living  and  that  its  rental  value  during 
1902  and  1903  was  from  91JS0  to  $2  per  acre. 
He  bad  known  the  place  ever  since  It  had  heea 
In  cultivation  between  16  and  20  years.  On 
cross-examination  be  was  asked  "if  tbe  de- 
fendant bad  not  claimed  to  own  the  land 
during  the  time  he  had  known  It?"  and  he 
answered:  "He  claimed  to  own  the  land  in 
some  way,  but  I  do  not  know  how."  The  de- 
fendant to  sustahi  tbe  issues  oa  bis  part 
testified  that  there  w»e  about  60  or  60  acres 
of  tbe  land  described  In  the  petition  Inclosed; 
that  be  had  lived  on  it  since  1884 ;  that  when 
he  first  went  on  it  he  bought  the  Improve- 
ments from  a  man  by  the  name  of  Pl(Aett, 
who  said  It  was  vacant  or  government  land. 
There  was  a  dwelling  bouse,  stable,  and  9  or 
10  acres  fenced  at  that  time;  that  was  in 
the  fall  of  1884.  He  testified  farther:  "My 
understanding  was  that  it  was  vacant  land; 
then  I  wrote  to  the  Land  Office  and  tbey  told 
me  that  It  had  been  entered  by  a  man  named 
Smith,  and  during  the  winter  of  1884,  a 
man  by  tbe  name  of  Cook  said  that  he  be- 
lieved tbe  land  was  ovraed  by  Stout  and  Pop- 
pleton, I  wrote  to  Stout  to  know  if  be  owned 
it  and  be  said  be  did,  and  he  would  take 
$1.25  per  acre  for  it,  ijf  it  was  the  kind  of 
land  I  had  described.  I  wrote  him  that  I 
would  give  him  the  money  If  he  would  aa>A 
me  a  general  warranty  deed,  and  he  wrot» 


Digitized  by 


Google 


Ma) 


MISSOURI  LUMBBB  ft  MINING  00.  r.  JEWELL. 


579 


that  be  would  not  give  a  better  deed  tban  be 
bad.  Since  then  I  have  been  claiming  by 
right  of  poaseeslon."  On  cross-examination 
be  stated  that  he  was  an  attorney  and  was 
admitted  to  the  bar  In  1880.  "Q.  You  say 
yen  boncht  tbe  Unprovementa  from  Pickett 
wbu  yoa  went  there?  A.  Yea,  aiv.  Q.  He 
told  yon  It  was  govemmoit  land?  A.  Yes, 
dr.  Q.  When  was  that?  A.  In  the  string  of 
188i.  Q.  Then  when  was  it  that  yon  wrote 
to  IrmitonT  A.  In  the  winter.  Q.  And 
fonnd  ont  you  were  mistaken  abont  It  being 
wild  land?  A.  Yes,  sir.  Q.  When  was  It  you 
wrote  to  Stont  and  offered  to  bny  the  land? 
A.  Some  time  in  May,  1880.  Q.  Have  yon 
ever  given  this  land  In  to  the  assessor?  A.  No, 
■Ir;  I  have  offered  to  and  they  said  tb^y  took 
it  fnun  tbe  book.  Q.  Did  yon  ever  pay  any 
taxes  on  it?  A.  Yes,  sir;  last  falL  Q. 
Did  yon  ever  pay  any  before  that?  A.  No, 
sir;  I  conld  not;  they  were  already  paid. 
Q.  After  yon  received  that  letter  refusing 
to  make  a  warranty  deed,  yon  say  yon  claim- 
ed this  land?  A.  Yes  sir.  Q.  Why?  A.  Be- 
cause I  believed  I  had  the  best  title.  Q.  Did 
yon  say  yon  thought  it  was  government 
land?  A.  Yes,  star.'  Q.  Then  yon  tried  to 
bny  It?  A.  Yes,  sir.  Q.  You  know  Popple- 
ton  and  Stont  owned  the  land?  A.  Yes,  sir. 
Q.  You  wanted  their  title?  A.  Yes,  sir.  Q. 
Yon  bad  no  other  title?  A.  No,  sir.  Q.  Have 
yon  bought  any  since?  A.  No,  sir.  Q.  Did 
you  ever  examine  the  record  to  see  who 
owned  this  land?  A.  No,  sir;  the  record  was 
bnmed  up.  Q.  Hie  John  Smith  deed  was 
not  burned  up?  A.  No,  sir;  I  got  It  from 
Ironton.  Q.  How  long  since  tbe  record  was 
burned?  A.  I  do  not  know.  Q.  Now,  is  It 
not  a  fact  that  you  went  out  there  and 
bought  these  Improvements  and  then  when 
you  fonnd  ont  it  was  not  government  land 
yon  made  up  your  mind  to  keep  it?  A.  No, 
sir;  I  tbongfat  I  had  the  best  title  to  it  Q. 
Whf  did  yon  think  so?  A.  Because  they 
would  not  make  me  a  deed  to  it  Q.  You 
never  made  an  effort  to  get  tbe  land  from 
anybody  but  Stont  and  Foppleton?  A.  Yes, 
rir;  the  government  Q.  Well,  did  yon  ever 
get  a  title  from  anybody?  A.  No.  sir;  not 
by  deed.  Q.  You  w«it  into  the  possession 
of  this  land  before  you  got  the  letter,  Ex- 
hibit A?  A.  Yes,  sir;  the  fall  before.  Q. 
And  that  tan  yon  cleared  20  acres?  A. 
Abont  that  Q.  You  did  this  before  you  got 
tbe  letter  from  Stout?  A.  Yes,  sir.  Q.  Is 
tbls  the  letter?  A.  Yes,  sir."  Tlie  letter  is 
in  tbe  following  words:  "Ft  Scott,  Kansas. 
Jnne  4.  1863  (or  1886).  Mr.  O.  C  Jewell- 
Dear  Sir:  In  reply  to  yours  May  24,  onr 
plats  Indicate  we  own  the  northwest  section 
of  20  and  8,  now  have  Mr.  Foppleton  con- 
sent to  a  sale  at  $1.25  per  acre,  if  there  is 
no  pine  timber  on  it,  but  the  general  warran- 
ty deed  will  settle  tbe  question  as  we  will 
not  give  any  better  deed  that  we  got  He 
is  In  tbe  country  and  knows  all  abont  the 
tax  law,  we  all  believe  that  we  have  a  perfect 
title,  but  do  not  cue  enough  abont  ailing 


to  give  a  better  deed  than  we  got  Yonra 
respectfully,  W.  H.  Stont"  Green  Connors, 
for  the  defendant,  testified  that  he  lived  la 
Shannon  county  about  12  miles  from  the 
defendant  Tbe  defoidant  had  been  living 
there  abont  19  years.  "Q.  Do  you  know 
what  claim  he  has  made  to  this  land?  A. 
Nothing  only  that  be  told  me  that  he  owned 
a  place  up  there,  which  is  known  as  the 
'Jewell  Place.'"  This  was  in  substance 
all  of  the  evidence. 

As  the  plea  of  the  statute  of  limitations 
rests  entirely  upon  the  defendant's  own  tes- 
timony, we  must  determine  whether  that  evi- 
dence, accepting  it  as  true,  would,  as  a  mat- 
ter of  law,  have  Justified  a  Jury  In  finding  for 
the  d^endant  It  Is,  we  think,  too  plain  for 
cavil  or  controversy  that  tbe  po6se88i<»x  of 
the  defendant  In  its  Inception  was  not  ad- 
verse. He  bonght  the  improvements  on  the 
land  only  and  not  the  land  Itself,  and  says 
he  was  advised  at  that  time  that  it  was 
government  land  or  vacant  At  tbat  time 
he  was  not  claiming  any  title  or  Interest  In 
the  land  and  says  he  wrote  to  the  Land  Office 
and  was  advised  by  that  office  that  tbe  land 
bad  been  duly  entered  by  a  man  by  the  name 
of  Smith.  It  is  obvious  be  was  not  claiming 
adversely  to  the  government  when  he  first 
went  into  possession,  but  on  the  contrary, 
tbat  he  had  bought  the  Improvements  with 
the  intention  of  purchasing  from  the  govem- 
moit, and  was  holding  his  possession  in  snl>- 
ordlnatioh  to  the  government  Afterwards, 
in  1886,  after  he  had  purchased  the  Improve- 
ments and  had  cleared  20  acres  of  tbe  land 
with  the  understanding  that  it  belonged  to 
tbe  government,  be  learned  that  Stout  and 
Foppleton  were  tbe  owners,  and  thereupon  he 
wrote  to  Stout  at  Ft  Scott,  to  purchase  the 
land  from  them,  and  was  advised  by  Stont 
that  they  did  own  the  land,  whereupon  be 
offered  them  $1.26  per  acre  for  a  warranty 
deed  to  the  same,  but  Stont  objected  to  giv- 
ing a  warranty  deed,  and  thMeupon  ootbing 
else  as  done  by  the  defendant  abont  the  titla 
There  Is  not  a  word  in  his  testimony  or  in  his 
corres^pondence  with  Stout  which  tends  to 
prove  that  he  was  claiming  the  title  to  this 
land  adversely  to  tbe  titie  of  Stout  and  Fop- 
pleton at  that  time.  On  the  contrary,  every 
legitimate  Inference  to  be  drawn  from  his  tes- 
timony is  tbat  his  possession  in  the  beginning 
and  at  the  time  he  was  corresponding  with 
Stout  was  in  subservience  to  the  true  titie 
and  the  presumption  is  tliat  such  possession 
continued  friendly  and  subordinate  until  a 
change  in  the  character  of  the  holding  was 
brought  borne  to  the  true  owner.  Hunnewell 
V.  Burchett,  162  Mo.  eil,  64  S.  W.  487;  Hun- 
newell V.  Adams,  163  Mo.  440^  66  S.  W.  86; 
Fltzman  v.  Boyce,  111  Mo.  892,  19  S.  W.  1104, 
33  Am.  St  Rep.  636.  It  is  true  that  defend- 
ant testified  that  he  continued  In  posBe88l<« 
but  we  have  looked  in  vain  through  his  teS' 
timony  to  find  anyttiing  to  indicate  that  tbe 
character  of  bis  possession,  after  his  falluris 
to  obtain  a  warranty  deed  from  Foppleton 
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and  Stout,  bad  been  cbanged  Into  an  adverse 
boldlng.  Poppleton  and  Stoat  continued  to 
pay  all  the  taxes  and  there  Is  no  eTldence 
that  they  were  ever  advised  that  defoiduit^s 
posseasion  had  been  changed  Into  one  adverse 
to  their  tltla  There  Is  no  eridenoe  In  this 
record  when  the  defendant's  poasession  be- 
came adverse  to  the  plaintiff  and  Its  grantors. 
Tbe  burden  was  apon  the  defendant  to  fix  the 
time  when  he  b^an  to  hold  adverse  to  the 
true  title.  It  was  so  ruled  In  Hunnewell  v. 
Adams,  1S3  Mo.  440, 65  S.  W.  96.  In  Hunnewell 
V.  Burchett.  162  Mo.  611,  54  S.  W.  487,  It  was 
said  by  this  court:  "The  law  presumes  that 
errery  possession  is  rightful  and  consistent 
with,  not  in  opposition  or  'adverse'  to,  title 
and  ownership.  A  party,  therefore,  who  re- 
lies upon  'adverse  possession'  In  order  to  re- 
but this  presumption  of  possession  consistoit 
with  the  title  of  the  real  owner,  must  prove 
his  possession  to  be  'adverse'  to  the  title  set 
up;  that  Is,  he  must  show  the  actual  knowl- 
edge of  the  real  owner  that  be  claims  In  oppo- 
sition to,  and  defiance  of,  his  title,  or  be 
must  show  such  an  occupancy  and  user,  so 
open  and  notorious  and  Inconsistent  with,  as 
well  as  injurious  to,  the  rights  of  the  true 
owner,  that  the  law  will  authorize,  from  such 
facts,  the  presumption  of  such  knowledge 
by  the  true  owner.  It  is  not  the  mere  oc- 
cupancy or  possession  which  must  be  known 
to  the  true  owner,  to  prejudice  his  rights,  but 
its  'adverse  character.' "  The  defendant  hav- 
ing written  to  Stout  and  offered  to  buy  the 
land  from  Stout  and  Poppleton,  and  making 
no  claim  of  adverse  possession  or  assertion  of 
any  title  adverse  to  theirs,  the  same  continued 
possession  of  the  premises  of  appellant  was 
not  notice  to  them  of  any  adverse  claim  on 
his  part  and  while  bis  possession  ot  the 
part  of  the  land  which  be  actually  occupied 
was  open  and  continuous,  under  the  drcum- 
stances  it  was  not  snfilclent  to  overcome  the 
presumption  that  he  was  still  holding  in  sub- 
ordination to  their  titie.  In  Pitcman  v. 
Boyce,  111  Mo.  S92, 19  S.  W.  1104,  83  Am.  St 
Rep.  626,  it  was  said  by  this  court,  "The 
question  first  to  be  determined  Is  whether 
the  use  was  really  adverse  to  the  owner,  or 
was  it  merely  permissive  in  Its  character. 
If  permissive  In  Its  inception,  then  such  per- 
missive character  being  stamped  on  the  use 
at  the  outset  will  continue  of  the  same  nature, 
and  no  adverse  user  can  arise  until  a  distinct 
and  positive  assertion  of  a  right  hostile  to 
the  owner,  and  brought  home  to  him,  can 
transform  a  subordinate  and  friendly  holding 
into  one  of  an  opposite  nature,  and  exclusive 
and  independoit  In  its  character.  Bndd  v. 
CJollins,  69  Mo.  129;  Estes  v.  Long,  71  Mo. 
606;  Wilson  v.  Lerche,  90  Mo.  472,  2  S.  W. 
799;  Wllkerson  t.  Thompson,  82  Mo.  817." 
The  case  of  Swope  v.  Ward,  185  Mo.  826,  84 
S.  W.  895,  cited  by  the  defendant,  Is  unlike 
the  case  at  bar  in  that  this  court  said  that 
the  possession  in  that  case  "was  adverse  In 
Its  InceptlOB."  Neither  Is  Boyce  v.  Railroad 
Oo..  168  Mo.  606,  68  S.  W.  920,  68  L.  B.  A. 


442,  opposed  to  the  rule  we  have  just  stated. 
That  case  recognizes  that  the  owner  of  tta« 
titie  should  be  notified  of  the  adv»se  daim, 
but  states  that  notice  la  unnecessary  where 
the  possession  itself  is  necessarily  notice  of 
the  claim.  The  facts  of  this  case,  as  testified 
to  by  the  defendant  and  his  witnesses,  distin- 
guish It  from  those  cases  In  that  here  there 
was  a  friendly  and  subordinate  possession  In 
the  inception,  and  the  defendant  himself  In 
his  offer  to  purchase  the  land  from  the  true 
owners,  not  only  did  not  claim  title  to  the 
land,  but  evinced  an  anxiety  to  buy  the  titie 
from  them,  and  a  total  failure  to  show  by 
any  acts  or  words  whoi  his  adverse  posses- 
sion, if  any,  began,  or  any  change  from  a 
friendly  possession  In  subordination  to  tbe 
true  titie  to  a  hostile  holding. 

In  our  opinion  the  circuit  court  correcUy 
held  that  upon  the  defendant's  own  sbowins 
his  possession  was  not  an  adverse,  open,  and 
notorious  possession  for  10  years  next  prior 
to  tbe  institution  of  this  action,  and  that  the 
Jury  were  properly  Instructed  to  return  a  ver- 
dict for  tbe  plaintiff.  Tbe  Judgment  of  tb* 
circuit  court  Is  affirmed. 

BDROISSS,  P.  J.,  and  FOX,  J.,  concur. 


PBBKINS  LAND  ft  LTTMBBR  CX>.  r. 
IBVIN. 

(Sapreme  Court  of  Missouri.    Division  No.  8. 
Dec.  22,  1906.) 

1.  AnvEBSB  Possession— Vauoitt  or  Tixtn— 
sufficibnot  of  deed  to  show  colob  of 
Title. 

Though  a  quitclaim  deed  given  by  one  not 
shown  tonave  titie  to  the  land,  not  sealed  as 
required  by  law,  and  acknowledged  before  a 
justice  of  the  peace  in  a  county  other  than  the 
one  in  which  the  land  was  located,  was  insuf- 
ficient to  convey  title,  it  was  sufficient  to  show 
color  of  title  in  the  grantee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  f|  417,  427.] 

2.  Sams— Evidence — Question  or  Fact. 

In  an  action  for  the  recovery  of  land 
claimed  by  defendant  by  adverse  possession, 
held  a.  question  of  fact  to  be  determined  from 
the  evidence  whether  defendant  claimed  titie 
in  good  faith  to  the  land  by  virtue  of  a  qnit- 
claun  deed. 

3.  Afpsai,  —  Review  —  ConoLusrvKirass  or 
Finding. 

The  finding  of  a  trial  court  supported  by 
evidence  and  made  under  a  proper  declaration 
of  law  will  not  be  disturbed  on  appeal. 

Appeal  from  Circuit  Court  Stoddard  Coun- 
ty;  J.  L.  Fort  Judge. 

Action  by  tbe  Perkins  Land  ft  Lomber 
Company  against  William  Irvln.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

D.  R.  Cox,  Oeo.  Houd;,  and  C.  L.  Keaton. 
for  appellant    N.  A.  Mozley,  for  respondeat 

OANTT,  J.  This  action  was  instituted  Jan- 
uary 2, 1008,  In  the  circuit  court  of  Stoddard 
county.    The  petition  contains  two  counts; 
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one  to  quiet  title  to  the  N.  i^  of  the  S.  E.  \i 
ol  section  IT,  township  23,  range  12,  In  Stod- 
dard county,  vinder  the  proTlslons  of  section 
650,  Rev.  St  1888.  The  other  count  Is  In 
the  OBiial  form  of  ejectment  for  the  same 
land.  In  his  answer  the  defendant  disclaim- 
ed any  tlUe  or  right  to  the  N.  E.  ^  of  the 
8.  BL  )4  of  said  section,  but  asserted  title  to 
the  N.  W.  ^,  of  the  S.  E.  ^  of  said  section 
under  color  of  title  with  open,  notorious,  con- 
tlnuons,  hostile  and  exclusive  adverse  posses- 
sion for  more  than  10  jears.  The  action  was 
tried  to  the  court  without  a  Jury.  The  plaln- 
tlir  Introduced  patents  from  the  United  States 
govenunent  and  the  state  of  Missouri  to  the 
80  acres  to  one  Crumb  and  then  deduced  title 
by  regular  mesne  conveyance  to  the  plaintiff. 
The  defendant  to  sustain  the  Issues  on  his 
part  offered  In  evidence  a  quitclaim  deed 
from  James  Hlgglnbotham,  acknowledged 
before  James  Stewart,  a  Justice  of  the  peace 
within  and  for  New  Madrid  county,  Mo.,  of 
date  February  10,  1882,  and  recorded  in 
Stoddard  county,  the  11th  of  December,  1893. 
He  then  offered  in  evidence  facts  showing 
ttat  he  had  been  in  possession  of  the  N.  W. 
%  of  the  Sw  B.  %  of  section  17  since  1882, 
and  bad  made  Improvements  on  the  land. 
At  the  time  he  bought  it  there  were  four  or 
Ave  acres  cleared  and  a  little  cabin  on  it. 
On  cross-examination,  he  was  asked :  "When 
you  bought  the  land  from  Hlgglnbotham,  he 
never  claimed  to  own  it,  did  he?"  Ans.  "I 
did  not  know  anything  about  that;  he  sold 
me  the  land."  Asked:  "If  he  ever  claimed 
to  anybody  that  he  owned  the  title  in  the 
land."  Answered :  "I  claim  to  own  the  best 
title  there  was."  He  was  asked  If  he  had  not 
all  the  time  contended  that  the  land  belonged 
to  the  county,  and  he  answered  that  he  would 
not  say  that  It  belonged  to  the  county,  he 
■aid,  he  had  four  tax  receipts  and  probably 
five.  Says  he  did  not  tell  Perkins  he  did  not 
Claim  to  own  the  land,  and  did  not  tell  him 
it  belonged  to  the  county.  Did  not  tell  Per- 
kins that  he  wanted  the  land ;  that  he  want- 
ed to  go  over  and  buy  the  land  from  the 
coonty.  Do  not  know  what  he  said  about 
that;  that  he  did  say  that  If  he  did  not 
own  the  title,  he  wanted  the  right  title. 
He  stated  that  he  went  to  Bloomfleld  when 
Mr.  Wammadc  was  agent  for  the  county  to 
arrange  to  enter  the  land'  In  case  the  coun- 
ty won  it  and  he  said  to  Wammack  if  he  did 
not  have  the  right  title  that  he  wanted  it.  but 
did  not  tell  Wammack  that  be  did  not  own 
the  land ;  stated  that  he  was  acquainted  with 
Mr.  Reed  and  had  a  talk  with  him  about  the 
title  of  the  land  and  claimed  that  he  had  as 
good  a  title  as  any  one  else  had  to  It,  he 
would  not  say  that  he  had  not  told  Mr. 
Reed  that  the  county  had  a  title,  would 
not  say  positive,  he  might  have  said  it  but 
be  always  claimed  that  he  had  as  good  a 
title  as  any  one  else;  that  he  had  cleared 
about  ten  acres;  that  Mr.  Perkins  cut 
timber  off  of  the  land  In  1893.  1894,  and 
1896;    that  Perkins  forced  himself  onto  tlM 


land,  went  into  the  lot,  and  cut  out  the 
timber;  that  be  did  not  bring  any  action 
against  Perkins  for  so  doing.  Perkins  did  not 
cut  all  the  timber  off  of  the  land.  He  re- 
garded Perkins  as  a  trespasser.  John  Carta 
testified  to  defendant's  possession  of  the  land 
for  18  years,  and  his  exercise  of  ownership 
over  it  He  testified  to  Perkins'  moi  coming 
onto  the  land  and  cutting  off  the  timber ;  that 
he  notified  Perkins  to  stay  off,  and  tried  to 
keep  him  off  of  the  land.  On  cross-exami- 
nation this  witness  testifled  to  the  best  of 
his  recollection  that  there  were  26  or  30 
acres  cleared ;  that  the  cleared  land  is  along 
the  center  of  the  80  acres  and  is  on  both 
40'8;  that  defendant  never  told  him  he  was 
going  to  enter  it  from  the  county,  be  claimed 
to  own  it  He,  witness,  did  not  object  to 
Perkins'  hands  cutting  outside  of  the  pas- 
ture. A.  B.  Perkins,  for  the  plaintiff,  testi- 
fied that  defendant  never  made  any  claim  to 
witness  about  the  title  whatever.  He  did 
claim  that  he  bought  out  the  Interefit  of  a 
par^  out  there.  He  made  no  other  claim  to 
the  land  at  all  whatever.  He  always  claimed 
that  the  county  owned  It;  that  defendant 
often  talked  to  him  about  the  Stone-Perkins 
Case,  and  said  he  wished  I  would  succeed; 
that  he  thought  the  land  belonged  to  the 
county.  He  always  claimed  the  county  owned 
the  land;  that  defendant  never  notified  him 
not  to  cut  the  timber  off  of  the  land;  that 
be,  Perkins,  quit  cutting  the  timber  about 
189S  after  cutting  off  all  of  the  timber  he 
wanted;  that  his  hands  did  go  into  the  lot 
to  cut  the  timber,  and  Irvin  made  no  ob- 
jection to  him,  and  that  he  knew  nothing 
about  objection  being  made  by  defendant  to 
his  men  about  cutting  the  timber;  that  he 
made  no  objections  to  Perkins  himself  at  all. 
He  testified  further  that  be  did  not  know  that 
Irvin  had  any  deed  to  the  land  nntll  a  short 
time  before  the  trial.  There  was  talk  among 
his  men  that  Irvin  was  objecting  to  his  cut- 
ting the  timber  in  the  horse  pasture.  M.  G. 
Reed,  county  surveyor,  testified  that  he  sur- 
veyed the  land  for  Perkins,  and  says  that 
the  clearing  is  on  the  south  half  9t  the 
southeast  quarter.  Do  not  think  there  la 
any  part  of  the  northwest  of  the  southwest 
cleared;  that  defendant  talked  to  him  and  he 
gathered  from  what  he  said  that  the  land 
would  all  come  back  to  the  county  some 
time. 

At  the  close  of  the  evidence,  the  defend- 
ant asked  the  court  to  declare  the  law,  and, 
if  the  court  found  and  believed  from  the  evi- 
dence that  the  defendant  had  been  in  the 
open,  notorious,  continuous,  and  adverse  pos- 
session under  claim  and  color  of  title  to 
to  the  land  in  controversy,  for  more  than  10 
year  prior  to  the  commencement  of  this  ac- 
tion, claiming  said  premises  as  bis  own,  and 
efxerclslng  the  usual  acts  of  ownership  over 
the  same  during  said  period,  then  the  court 
would  find  the  absolute  fee-simple  title  aa 
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vested  In  the  defendant,  and  the  conrt  would 
find  for  the  defendant,  and  the  conrt  gave 
said  declaration  of  law.  The  court  then  foond 
for  the  plaintiff,  and  rendered  judgment  for 
plaintiff  against  the  defendant  In  dne  time 
the  defendant  filed  bis  motion  for  new  trial  on 
the  grounds  that  the  finding  was  against  the 
evidence  and  the  weight  of  the  evidence,  and 
the  conrt  erred  in  giving  defendant's  decla- 
ration of  law  and  then  finding  agahist  It  And 
the  court  erred  in  finding  that  the  possession 
of  the  defendant  under  color  of  title  did 
not  set  the  statute  of  limitations  in  motion 
and  did  not  bar  the  plaintiff. 

The  sole  question  presented  on  this  appeal 
Is  whether  the  defendant  acquired  title  to 
the  land  in  question  by  adverse  possession 
under  color  of  title.  It  is  concedeed  that 
the  plaintiff  has  a  perfect  legal  title  to  the 
40  acres,  to  wit  the  N.  W.  ^  of  the  S.  B.  hi 
of  section  17,  township  23,  range  12,  unless 
the  defendant  has  acquired  title  thereto  by 
his  possession  under  color  of  titue.  While 
the  quitclaim  deed  from  Higginbottiam  may 
be  insufficient  to  convey  the  title  t>ecause  it 
was  not  sealed  as  required  by  the  law  at 
the  time  of  the  execution  of  this  instru- 
ment and  because  Hlgglntmtliam  was  not 
shown  to  liave  ever  had  any  title  to  the 
land,  and  t>ecan8e  the  acknowledgment  was 
taken  by  a  justice  of  the  peace  of  New 
Madrid  county  to  lands  lying  in  Stoddard 
county,  still,  we  think  it  was  sufficient  as  a 
color  of  title,  and  the  sole  question  Is  as  to 
whether  def^idant  was  occupying  the  land 
in  good  faith  and  claimlnc  title  thereto  by 
virtue  of  his  color  of  title.  Gains  T.  Sanders, 
87  Mo.  067.  And  this  was  a  question  of  fact 
for  the  court  sitting  as  a  jury,  vaAit  the 
evidence  in  the  case.  Tb«re  was  evidence 
tending  to  show  that  the  defendant  did  not 
rely  on  his  color  of  title  as  being  legal 
title,  but  that  he  claimed  that  the  title  was 
in  Stoddard  county  and  he  only  had  as 
good  a  title  as  any  one  else.  Thore  was 
also  evidence  tending  to  show  that,  while 
defendant  was  claiming  that  he  owned  the 
land,  plaintiff  went  on  the  land,  and  bad  his 
employes  cut  the  timber  off  of  it,  and  that 
defendant  took  no  action  to  enjoin  him  from 
BO  doing,  nor  brought  any  action  against 
him  for  damages  for  trespassing.  Taking 
the  whole  evidence  together,  we  think  it 
was  a  question  of  fact  for  the  court  sitting 
as  a  jury  to  determine  whether  the  defend- 
ant was,  in  good  faith,  claiming  title  to  the 
land  by  virtue  of  his  quitclaim  deed  from 
Higginbotham.  Hunnewell  v.  Bnrchett  152 
Mo.  612,  64  S.  W.  487.  Hunnewell  v.  Adams, 
158  Mo.  440,  55  S.  W.  95.  The  trial  court 
having  determined  that  issue  against  him  un- 
der a  proper  declaration  of  law.  this  court 
will  not  Interfere  with  that  finding,  and 
the  judgment  of  the  circuit  court  must  be, 
and  is,  affirmed. 

BUROESS,   P.   J.,   and   FOX,   J.,   concur. 


HBTHCOCK  V.  CRAWPOBD  OOUNTT. 

(Supreme  Court  of  Missouri,  Divid<m  Now  1. 
Dec.  22,  1906.) 

1.  TaZATIOR— COU.KOTIOR— C01CPKH8A.TI0II  OV 
OOIJ.ECT1OBS. 

A  collector  of  taxes  Is  allowed  by  statute 
to  reteln  6  per  cent,  of  badk  taxes  collected 
as  commisiioua,  togetlier  with  a  penalty  of  4 
per  cent  collected  from  the  taxpayer,  and  Bev. 
St  1899,  f  9255,  provides  that  a  collector  shall 
file  each  month  with  the  county  derk  a  state- 
ment of  tile  taxes  collected  daring  the  preceding 
month,  and  phall  "pay  the  same,  less  his  com- 
missions, into  the  state  and  country  treasuries." 
Held,  that  a  collector  who  retains  the  penalty 
and  pays  the  entire  amoont  of  the  taxes  collected 
to  the  county  cannot  thereafter  claim  payment 
of  the  5  per  cent  commission  from  the  county ; 
his  mistake  in  failing  to  deduct  his  commisiiiooa 
being  one  of  law. 

2.  Appbai.  —  BxviKw  —  CoNOLunvKmss  or 

FlNOrNOS. 

The  finding  of  a  trial  court  U  based  on 
evidence,  is  binding  on  tlie  appellate  court  but 
is  not  binding  if  there  Is  no  evidence  to  snstain 
it 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty;  Ij.  B.  Woodside,  Judge. 

Action  by  Jobn  F.  Hetbcock  against  Craw- 
ford County.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Frank  H.  Farris,  for  appellant  A.  H. 
Harrison,  for  respond^it 

LAMM,  J.  Plaintiff  was  collector  of  Craw- 
ford county,  gathering  taxes  from  March, 
1899,  imtil  March,  lUOl,  and  during  tliat  time 
collected  certain  ba(&  and  delinquent  taxes 
due  the  county  revenue  and  load  funds.  His 
term  expiring  afterwards,  to  wit  on  Decem- 
ber 19,  1902,  he  presented  a  written  state- 
ment of  account  to  the  county  court  of  Craw- 
ford county,  claiming  thereby  that  the  coun- 
ty was  indebted  to  him  for  6  per  cent  com- 
mission on  said  back  taxes,  which  commis- 
sion he  alleged  he  had  paid  over  throi^h  a 
"mistake  of  fact"  and  which  he  demanded 
paid  baci;.  His  claim  being  disallowed,  he 
appealed  to  the  circuit  court  Thereat  on 
trial,  without  a  jury,  he  had  judgment  in  the 
sum  of  $312.22.  Thereat  the  county,  In  turn, 
appealed;  the  case  coming  here  by  virtue 
of  the  constitutional  provision  giving  this 
court  jurisdiction  in  cases  In  which  a  county 
is  a  party. 

The  facta  lie  In  small  compass,  vis. :  Plain- 
tiff seems  to  have  made  his  settlements  witb 
the  county  court  from  time  to  time  under 
sections  0236,  9247,  9248,  and  9255,  and  fin- 
ally received  bis  "full  quietus"  under  sec- 
tion 9288.  In  such  settlements  and  state- 
ments he  deducted  his  commission  for  collect- 
ing curroit  taxes,  and  paid  over  said  taxes, 
less  his  commission.  In  collecting  back  tax- 
es, be  required  the  taxpayer  to  pay  the  4  per 
cent  penalty  provided  by  Rev.  St.  1899,  { 
9309,  and  he  retained  the  same ;  but  In  said 
statements  and  settlements  he  reported  the 
full  amount  of  such  back  taxes,  and,  in  pay- 
ing them  over,  he  did  not  deduct  the  5  per  c«it 
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commission  aliowed  him  nnder  the  nUlnsr  ot 
Division  Two  of  tills  court  in  State  ex  rel.  v. 
Hawkins,  169  Mo.  616, 70  8.  W.  119,  constraing 
Ber.  St.  {  9260.  In  no  statement  or  settlement 
BO  made  by  him  as  revenue  collector  does 
there  appear  anght  referring  to  commissions 
on  back  taxes.  After  Identifying  his  state- 
ments, settlements  etc.,  for  the  purpose  of 
their  being  put  in  evidence,  they  were  put 
in  and  show  the  amounts  of  back  taxes  col- 
lected; and  also  show  he  deducted  nothing 
for  commissions  thereon.  Following  that 
plaintiff  testified  be  bad  never  been  paid 
(repaid?)  the  6  per  cmt.  commission  al- 
lowed by  law  for  back  taxes  collected  by  him 
during  his  official  term.  He  further  testi- 
fied that  during  his  term  be  bad  presented 
the  matter  in  no  other  shape  to  the  coort, 
except  as  shown  by  his  settlements,  and  that 
in  bis  final  settlement,  when  he  received  bis 
own  and  his  sureties'  discbarge  (the  "quie- 
tns"  spoken  of  in  Rev.  St  1889,  S  9288),  he 
made  no  sodi  claim.  On  being  inquired  of 
tr  be  bad  knowledge  that  he  was  entitled 
to  any  more,  he  replied,  "I  thought  I  was 
entitled  to  them."  He  further  testified,  as 
we  understand  it,  that  be  did  not  carry  these 
commissions  Into  any  of  bis  books.  The  fore- 
going is  piaintlfTs  case  on  the  facts;  de- 
fendant putting  in  no  proof. 

The  giving  and  refusing  of  the  following 
instructions  will  show  the  theory  of  the 
trial  court  to  be  that  bis  mistake  was  one 
of  fact  Instruction  No.  1,  ai^ed  by  de- 
fendant and  refused  (defendant  excepting), 
was  as  follows:  "The  court  finds  that  the 
fBlInre  of  the  plaintiff  to  make  a  claim  for  bis 
commission  sued  for,  in  bis  statement  with 
the  county  while  be  was  collector,  was  be- 
cause be  did  not  know  or  believe  that,  under 
the  law,  be  was  entitled  to  such  commission, 
and  that  therefore,  such  mistake  was  a 
mistake  of  law,  and  not  of  fact  and  be  is  not 
entitled  to  recover."  Instruction  No.  1,  giv- 
en on  the  court's  own  motion  for  plaintiff 
(defendant  objecting  and  excepting),  was  as 
follows:  "The  court  declares  the  law  to  be 
that  If  the  collector  of  Crawford  county  made 
a  report  of  the  collection  of  back  taxes  made 
by  blm  to  the  county  court  and  made  no 
claim  for  commission,  and  the  matter  of  com- 
mission was  not  considered  by  the  court  In 
any  way,  then  the  said  'facts  will  not  con- 
stitute a  bar  of  plaintiff's  claim  for  such  com- 
mission." The  defendant  county  seeks  to 
reverse  the  judgment  for  the  following  rea- 
sons: "(a)  In  that  the  mistake  of  Hethcock 
was  a  mistake  of  law,  and  not  of  fact  (b) 
In  that  the  county  court  of  Crawford  connty 
bad  no  Jurisdiction  of  the  case;  and,  ergo, 
the  drcnlt  court  acquired  none,  (c)  In  that 
the  final  settlanent  of  Hethcock  as  collector 
la  such  settlement  as  may  only  be  reopened, 
surcharged,  and  falsified  in  equity  <m  a 
diarge  of  fraud,  mistake,"  etc.  In  the  view 
we  take  of  this  case,  the  first  assignment  of 
error  Is  good.  Hence  it  matters  not  whether 
the  two  Iwtt  are  good  or  bad.    That  the  mis- 


take of  Hethcock  was  a  typical  mistake  of 
law,  unmixed  with  a  mistake  of  fact  single 
to  him  or  mutual  to  both,  would  seem  to  be 
the  only  allowable  conclusion  that  should  be 
predicated  of  this  record.  This,  we  think.  Is 
so,  because:  Section  9260,  Rev.  St  1899,  re- 
lates to  the  commissions  a  collector  may 
retain.  The  case  at  bar  proceeds  on  the  as- 
sumption that  Crawford  county  comes  within 
clause  6  of  that  section,  and  that  the  collector 
of  such  county  Is  entitled  to  "a  commission 
of  five  per  cent  on  the  amount  collected." 
The  opening  paragraph  of  that  section  reads 
thus:  "The  collector  shall  receive  as  full 
compensation  for  his  services  in  collecting  the 
revenue,  except  back  taxes,  the  following  com- 
missions and  no  more."  (Construing  that  sec- 
tion with  section  9309,  relating  to  fees  and 
compensation  In  collecting  back  taxes,  where- 
in the  collector  Is  allowed  "four  per  cent 
on  all  sums  collected  ♦  *  •  to  be  taxed 
as  costs  and  collected  from  the  party  re- 
deeming," division  2  held  In  State  ex  rel.  v. 
Hawkins,  supra,  that  a  collector  Is  entitled 
to  retain,  first  the  4  per  cent  paid  by  the 
taxpayer  as  a  penalty;  and,  second,  the 
5  per  cent  referred  to  In  the  opening  para- 
graph of  section  9260  to  be  taken  by  him  out 
of  the  amount  of  back  taxes  collected.  That 
opinion  was  handed  down  October  22,  1902. 
It  will  be  seen  that  presently,  after  that  con- 
struction was  placed  on  the  collector's  right 
to  commissions  by  this  court  plaintiff  for 
the  first  time  took  notice  of,  or  asserted 
any  claim  to,  the  commission  In  controversy. 
Such  belated  action  does  not  conclusively 
show  that  plaintiff  had  theretofore  been  ig- 
norant of  the  law,  and  did  not  move  because 
of  being  in  the  dark,  but  it  tends  in  that 
direction,  and,  taken  In  connection  with  other 
matters  now  to  pass  under  review,  would 
seem  to  set  the  matter  at  rest  Thus,  If  we 
look  to  other  provisions  of  the  statutes,  it 
will  appear  that  plalntlfTs  duty  was  to  report 
bis  tax  collections  and  to  retain  his  5  per 
cent  commissions;  the  language  of  the  stat- 
ute being  (section  9255)  that  the  collector 
"shall  on  or  before  the  fifth  day  of  each 
month,  file  with  the  county  clerk  a  detailed 
statement  verified  by  affidavit  of  all  *  *  ♦ 
county  •  •  •  road  and  municipal  taxes, 
•  *  •  by  him  collected  during  the  preced- 
ing month,  and  shall,  on  or  before  the  fif- 
teenth day  of  the  month,  pay  the  same,  less 
bis  commissions,  into  the  state  and  county 
treasuries,  respectively.  •  *  •"  In  addi- 
tion to  the  precise  provisions  of  the  last  quoted 
section,  there  are  cognate  sections  providing 
for  settlements;  and  the  manifest  theory  of 
the  statutes  is  tbat  the  collector  report  his 
commissions  in  his  settlements,  and  that  it 
Is  bis  privilege  and  duty  to  keep  back  the 
commissions  allowed  by  the  law  on  tax  col- 
lections, and  not  the  county  court's  duty  to 
see  that  be  does.  The  county  court  does  not 
pr^are  bis  settlements,  nor  does  it  furnish 
the  data  therefor.  The  connty  court  does 
not  allow  his  commissions.    It  has  no  lot  or 
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part  In  that.  Tbe  law  aHowa  tbem  on  aettle- 
ments  and  statements  made  by  him;  the 
court  being  merely  the  repreeeitatlve  or  fiscal 
agent  of  the  county,  charged  with  the  duty 
to  see  to  It  that  the  public  Is  protected.  Here, 
then,  we  have  a  collector,  who,  for  two  years 
steadily  and  at  every  st^,  claimed  and  re- 
tained bis  commissions  on  current  licenses 
and  taxes,  who  retained  the  4  per  cent,  pen- 
alty paid  by  the  taxpayer  In  redeeming  hla 
land  from  back  taxes,  whose  mind  was  alert 
and  directed  to  the  fees  and  emoluments  of 
hla  place^  and  yet,  during  that  whole  time, 
he  made  no  claim  for  6  per  cent  commission 
on  back  taxes.  Certainly,  no  presumption 
can  be  Indulged  against  an  officer.  Tbe 
law  presumes  an  officer  does  his  duty.  His 
duty  In  this  case,  under  the  law,  was  to  keep 
back  his  commission  on  back  taxes.  We  may 
assume,  furthermore,  that  officers  as  a  rule 
are  pitme  to  pardonable  diligence  In  seeing 
out  and  retaining  the  fees  pertaining  to  their 
offices.  In  view  of  the  totegoing,  we  think 
there  can  be  but  one  fair  conclusion  drawn, 
namely,  that  until  this  court  in  tbe  Hawkins 
Case  lit  a  candle  of  Interpretation  for  plain- 
tiff be  did  not  see  such  commissions,  and  did 
not  know  be  was  entitled  to  them  by  law. 
Otherwise,  plaintiff's  acts  are  incomprehen- 
sible. 

PlalntlfTs  learned  counsel  argues  tbe  mis- 
take was  one  of  fact  He  argues,  moreover, 
that  the  trial  court  found  It  was  a  mistake 
of  fact,  and  that  we  are  bound  by  that  finding. 
If  there  was  evidence  sustahilng  that  find- 
ing, plaintiff's  contentions  are  sound.  But 
we  find  no  such  evidence.  What  facts  did 
plaintiff  mistake?  Plaintiffs  learned  counsel 
puts  his  finger  on  Jiaae.  Did  he  ke^  an  ac- 
count of  these  commissions,  and  by  Inadvert- 
Mice  fall  to  transcribe  them  into  his  state- 
Bents  or  settlements?  No.  Did  he  charge 
these  commissions  In  soma  settlements,  and 
omit  them,  by  slip,  out  of  others?  No.  Did 
some  clerk  or  deputy  make  these  statements 
and  settlements,  and  neglect  a  duty  assigned 
to  him  by  plaintiff  to  put  such  commissions 
into  his  settlements?  No.  What  mistake  of 
fact,  then,  did  plaintiff  make?  None  that  we 
can  see.  To  the  contrary,  his  mistake  was 
of  law,  pure  and  simple;  and  Ignorance  of 
the  law  excuses  no  man. 

The  question,  then,  comes  to  this:  Having 
without  duress,  misrepresentation,  or  any 
form  of  imposition  or  fraud  on  the  part  of 
defendant's  agent,  the  county  oourt  volun- 
tarily paid  this  money  into  tbe  county  treas- 
ury on  the  theory  It  was  tax  money  and  be- 
longed to 'the  county  treasurer— ithat  be  had 
but  rendered  unto  Csesar  the  things  that  were 
Csesar's — can  he  recover  it  back,  or  must  he 
abide  tha'event?  Courts  have  been  extremely 
lenient  in  seeing  a  mistake  of  fact  as  dis- 
tinguished from  a  mistake  of  law,  but  plain- 
tiff has  produced  no  case  on  all  fours  with 
this  one.  To  the  contrary,  there  Is  a  live  line 
of  controlling  decisions  holding  that,  under 
sncb  a  record,  the  mistake  is  not  of  fact,  but 


of  law,  and  that  money  so  paid  voluntarily 
cannot  be  recovered  back.  Claflin  v.  McDon- 
ough,  38  Mo.  412,  84  Am.  Dea  54,  and  cases 
cited;  Matthews  v.  Kansas  City,  SO  Mo.  231, 
and  cases  cited;  Needles  v.  Burk,  81  Mo. 
569,  51  Am.  Eep.  251 ;  Price  v.  BstlU,  87  Mo. 
378;  Norton  v.  Hlgbleyman,  88  Mo.  623; 
State  ex  rel.  Scotland  Coimty  v.  Bwlng,  116 
Mo.  129,  22  S.  W.  476.  and  cases  cited ;  State 
ex  rel.  v.  Shipman,  125  Mo.  436,  28  S.  W.  8^; 
Corbln  ▼.  Adair  County,  171  Mo.  385,  71  S. 
W.  674;  Campbell  v.  Clark,  44  Mo.  App.  248; 
State  ex  rel.  v.  Stone  Street,  92  Mo.  App. 
214.  If  we  look  to  the  natural  Justice  of  the 
thing,  the  same  conclusion  should  be  reached. 
For  instance,  the  money  paid  by  plaintiff  in- 
to the  county  treasury,  pertaining  to  the  road 
fund,  presumably  has  long  since  been  spent 
for  such  purposes ;  the  money  be  paid  into  the 
coimty  treasury,  belonging  to  the  county  rev- 
enue, presumably  has  h»ig  since  been  used 
for  the  purposes  prescribed  by  the  law ;  that 
is,  this  tax  money  has  been  paid  out  and  put 
into  circulation,  and  thus  gone  about  doing 
good.  There  is  no  pretense  the  funds  or  any 
part  of  them  are  intact  In  the  county  treasury, 
and  no  presumption  of  law  to  that  effect 
The  Constitution  and  statutes  of  Missouri 
contemplate  that  counties  should  be  run  on  a 
cash  basis;  that  the  tax  levies  should  be 
made  with  an  eye  to  the  condition  of  tbe 
county  treasury  and  current  demands  of  the 
county's  business ;  and  plaintiff  may  not  dis- 
turb the  county  treasury  of  Crawford  county 
unless  he  is  warranted  in  so  doing  by  tbe 
strict  law. 

The  c<Hiclusion  we  have  reached  Is  based 
on  the  concession  to  plaintiff  that  tliis  suit, 
in  its  nature,  is  for  mcney  bad  and  re- 
ceived, and  hence  must  be  governed  by  both 
legal  and  equitable  principles.  But  we  find 
no  case  in  assumpsit  for  money  had  and  re- 
ceived that  entitles  plaintiff  to  recovo:  un- 
der the  conditions  existing  here.  For  ex- 
ample. In  Norton  v.  Bohart,  105  Mo.  615, 
16  S.  W.  588,  an  action  for  money  bad  and 
received,  the  money  was  paid  under  the 
mutual  mistake  of  both  parties,  and  that  a 
mistake  of  fact  So,  in  Wood  v.  Kansas 
City,  162  Mo.  303,  62  S.  W.  433,  an  action  for 
money  had  and  received.  In  that  case  it 
should  be  noted  that  the  notary  fees  sued 
for  by  Wood  were 'collected  by  Kansas  City 
and  retained  by  It  from  Wood  under  a  v<^d 
ordinance,  and  Wood  never  had  the  fees. 
The  city  kept  them  with  a  strong  hand,  il- 
legally, and  the  doctrine  was  applied  that 
"the  obligation  to  do  Justice  rests  upon  all 
persons,  natural  and  artificial,  and  If  a  mu- 
nicipality obtains  the  money  or  property  of 
others  without  authority,  the  law,  independ- 
ent of  any  statute,  will  compel  restitution  or 
compensation."  This  general  proposition  is 
the  golden  rule  lying  at  tbe  root  of  the  ac- 
tion for  money  had  and  received.  Clifford 
Banking  Ca  v.  Donovan  Commission  Co.,  195 
Mo.,  loc.  dt  288,  94  S.  W.  527  et  seq.  But 
that  principle  has  nothing  to  da  with  the  case 
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at  bar.  Here  the  plaintiff  had  the  money.  He 
OnlBjodsing  the  law)  Toluntarily  itarted  with 
It  without  solicItatlMi,  mlsrepreeeatatlon,  da- 
TBH,  fraud,  or  undue  Influence;  and,  as  he 
made  his  bed,   so  be  must  lie. 

l^e  Judgment  la  reversed,  and  the  cause 
ramanded,  with  directions  to  the  lower  court 
to  render  judgment  for  the  defendant  All 
omcnr. 


HOCKADAT  t.  LTNN  et  ai. 

fflnitreme  Court  of  Missouri,   Division  No.  1. 
Dec.  22,  igOC.) 

1.  AoopnoR— Coiofon  Liaw— Civn.  Law. 

Adwtlon  was  unknown  to  the  common  law, 
but  it  was  an  incident  of  the  dvil  law,  and  in- 
corporated in  the  Code  Napoleon. 
%  Sake — Corstbuctior  or  Statutss. 

Statutes  of  adoption  are  itrictly  construed 
against  tiie  adopted  child. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
ToL  1,  Adoption,  I  L] 

8.  SAin— Status  or  Child. 

The  act  of  adoption  ia  to  be  liberally  con- 
strued in  favor  of  the  adopted  child. 

4.   SAHB— INHERITANCK  BT  CHIT^D. 

Rey.  St  1899,  {  2908,  provides  that  the 
property  of  one  who  dies  intestate  sliall  descend 
to  "his  kindred."  Section  5246  provides  that 
it  shall  be  lawful  to  adopt  a  child  as  heir  or 
devisee.  Section  5247  provides  that  a  married 
woman  mav,  by  Joining  with  her  husband  in 
the  deed  of  adoption,  adopt  a  child.  Section 
S248  gives  an  adopted  child  the  same  rights 
against  its  adoptive  parents  as  to  support  and 
humane  treatment  as  children  have  against 
lawful  parents,  and  confines  tlie  effect  of  such 
provision  to  persons  executing  the  deed  of  adop- 
tion. Held,  that  the  act  of  adoption  does  not 
bring  the  adopted  diild  into  relationship  with 
say  one  but  the  adoptive  parent  and  such  diild 
cannot  inherit  frcnn  the  brother  of  her  deceased 
adoptive  father,  the  sliare  which  the  adoptive 
father  would  have  taken  had  he  survived  his 
brother. 

[Od.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  1,  Adoption,  ||  85-40.] 

Appeal  from  Circuit  Court  Cass  Ooonty; 
H.  C.  Timmonds,  Special  Judge. 

Action  by  lilllle  Hockaday  against  Cicero 
lynn  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Chas.  W.  Sloan  and  R.  T.  Rail^,  for  ap- 
pellant   Allen  Glenn,  for  respondents. 

LAMM,  J.  Cast  on  demurrer  lodged  be- 
k>w,  plaintiff  stood  on  her  petition,  submitted 
to  Judgment  and  appealed. 

The  case  is  this :  In  1900  William  B.  Lynn, 
a  bachelor,  died  Intestate,  seised  of  an  un- 
divided half  Interest  in  a  farm  of  296  acres 
in  Cass  county,  leaving  surviving  him  a 
brother,  Cicero,  and  nephews  and  nieces  (the 
children  of  a  deceased  brother  and  the 
children  of  a  deceased  sister)  and  their 
descendanta  The  deceased  l»t>ther  (James 
Lynn)  died  in  1896,  leaving  one  son  and 
also  an  heir  by  adoption,  the  plaintiff,  now 
Intermarried  with  one  Hockaday.  Plaintiff's 
theory  l)elng  that  she  was  an  heir  of  her 
adoptive  father's  brother,  William  E.  Lynn, 


■be  soed  Cicero  and  said  sorrlvlng  nephews 
and  nieces  (and  the  deacendanti  of  those 
dead)  in  partition.  In  addition  to  conven- 
tional averments,  plaintiff  pleaded  her  adop- 
tion, her  Intermarriage  with  Hockaday,  and 
furtiber  set  forth  an  adjudication  in  her  favor 
establishing  her  right  as  an  adopted  child 
of  said  James  Lynn.  See  Lynn  v.  Hock- 
aday, 162  Mo.  Ill,  61  S.  W.  885,  86  Am.  St 
Rep.  480.  Defendants'  theory  being  that 
plaintiff  took  nothing  as  heir  to  the  brother 
of  her  adoptive  father,  and  all  the  facts  ap- 
pearing in  her  petition,  they  demurred  with 
the  result  aforesaid.  Such  demurrer  con- 
cede* the  truth  of  every  avermoit  well 
pleaded  In  the  petition ;  hence  the  issue  here 
becomes  (me  of  law.  It  is,  moreover,  one  of 
first  Impression  in  this  state,  and  may  be 
formulated  thus:  Does  an  adopted  child, 
by  reason  of  such  adoption,  becmne  an  heir 
to  the  real  estate  of  a  brother  of  her  adopt- 
ing parent  who  died  after  such  parent 
intestate?  Or,  put  another  way,  as  formu- 
lated by  defendants'  counsel:  "Does  the 
adoption  make  her  an  heir  only  to  the  prop- 
erty of  James  Lynn,  the  adopting  parent  or 
does  the  adoption  make  her  an  heir  by  rep- 
resentation in  all  the  property  which  might 
have  come  to  her  adopting  parent  bad  such 
adopting  parent  survived  bis  bachelor  broth- 
err 

The  question  presented  being  new,  its 
answer  must  be  got  at  by  attending  to  the 
history  of  the  law  of  adoption,  its  growth, 
the  statute  of  adoption,  the  statute  of  de- 
scents and  distributions,  the  analogies  of  the 
law  to  be  searched  out  In  cases  decided  by 
this  court  on  related  questions,  cmd  to  the 
persuasive  authority  of  the  pronouncements 
of  the  highest  courts  of  other  states.  Adop- 
tion was  unknown  to  the  old  common  law 
of  England.  Ross  v.  Roes,  129  Mass.,  loc. 
dt  262,  87  Am.  Rep.  821;  Bcbeuler's  Domv 
Rel.  (6th  Ed.)  I  232.  It  was  known  to  the 
Roman  law,  was  attended  by  ceremonial 
dignity,  and  was  of  deep  meaning  and  far- 
reaching  results — a  notable  historical  ex- 
ample of  which  Is  cited  by  Napton,  J.,  In 
Reinders  v.  Koppelman,  68  Mo.,  loc.  cit  466, 
30  Am.  Rep.  802  (from  the  leading  case  of 
Vidal  V.  Commagere,  18  La.  Ann.  617),  where- 
by, Tiberius  being  the  stepson  and  adopted 
son  of  Augustus,  his  nephew,  Germanicus 
(adopted  by  Tiberius  on  the  command  of 
Augustus  Ceasar),  became  the  grandson  of 
Augustus  himself.  "Adoption,"  says  Mer- 
rick, C.  J.,  in  Vidal  V.  Commagere,  supra, 
"was  known  to  the  Athenians  and  Spartans, 
as  well  as  the  Romans  and  ancient  Germans, 
and  was  familiar  to  the  writers  of  the  New, 
if  not  the  Old,  Testament"  See,  also.  In 
the  Matter  of  Upton,  16  La.  Ann.  175;  1  Cyc. 
017;  Abney.  v.  De  Loach,  84  Ala.  893,  4 
South.  767.  It  seems  to  have  taken  root 
in  Egypt  (Exodus  2:10).  Paul,  himself  a 
lawyer  profoundly  Instructed  in  Hebrew 
Jurisprudence,  assumed  the  doctrine  of  adop- 
tion to  be  well  known  to  his  readers,  and 
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borrows  the  use  of  that  doctrine  aa  a  ham- 
mer to  clinch  nalla  drlren  by  him  on  matters 
•f  faith.  Rom.  8 :  IS,  17.  q.  r.  The  doctrine 
was  not  miknown  to  the  Babylonlana— wltr 
nesB  the  Oode  of  Hammurabi,  compiled  from 
228S  to  2242  B.  0.  Sections  186  to  193  In- 
clusive of  that  code  are  curious  and  read  aa 
follows : 

"Sec.  18B.  If  a  man  has  taken  a  young 
child  'from  his  waters'  [like  Moeea  was  tak- 
en by  the  daughter  of  Pharaoh,  possibly,  q. 
T.]  to  sonahlp,  and  has  reared  him  up,  no 
one  has  any  claim  against  that  nursling. 

"Sec.  186.  If  a  man  has  taken  a  young 
dilld  to  aonBhlp,.and  when  he  took  him  his 
father  and  mother  rebelled,  that  nursling 
shall  return  to  bis  father's  house. 

"Sec.  187.  The  amn  of  a  Ner-Se-Oa,  a  palace 
warder,  or  the  son  of  a  TOwed  woman  no  one 
has  any  claim  upon. 

"Sec.  188.  If  an  artisan  has  taken  a  son 
to  bring  up,  and  has  caused  him  to  learn 
his  handicraft,  no  one  has  any  claim. 

"Sec.  188.  If  he  has  not  caused  him  to 
learn  his  handicraft,  that  nursling  shall  re- 
turn to  his  father's  house. 

"Sec.  190.  If  a  man  the  child  whom  he  took 
to  his  sonshlp  and  has  brought  him  up,  has 
not  numbered  him  with  his  sons,  that  nnra- 
llng  shall  return  to  Us  father's  house. 

"Sea  191.  If  a  man,  after  a  young  child 
whom  be  has  taken  to  his  sonshlp  and 
brought  him  up,  has  made  a  house  for  him- 
self and  acquired  children,  and  has  set  his 
(ace  to  cnt  off  the  nursling,  that  child  shall 
not  go  bis  way,  the  father  that  brought  him 
up  shall  give  to  him  from  his  goods  one-third 
of  his  sonshlp,  and  he  shall  go  off;  fnxn  field, 
garden,  and  house  he  shall  not  give  him. 

"Sec.  192.  If  a  son  of  a  palace  wardw,  or 
of  a  TOwed  woman,  to  the  father  that  brought 
him  up,  and  the  motber  that  brought  tilm 
up,  has  said  thou  art  not  my  father,  thou  art 
not  my  mother,'  one  shall  cut  out  his  tongue. 

"Sec.  193.  If  a  son  of  a  palace  warder,  or 
of  a  rowed  woman,  has  known  bis  father's 
house,  and  has  bated  the  father  that  brought 
him  up  or  the  mother  that  brought  him  up, 
and  has  gone  off  to  tb«  house  of  his  fathw, 
one  shall  tear  out  his  eye." 

Adoption  was  also  an  incident  of  Spanish 
law,  was  Incorporated  into  the  Code  Napoleon, 
and  from  that  Code  (or  the  Spanish  law) 
found  its  way  through  Louisiana  and  Texas 
into  the  statutes  of  their  sister  states.  Tif- 
fany's Per.  &  Dom.  Rel.  I  112;  Ross  v.  Roes, 
supra;  Reinders  ▼.  Koppelmann,  supra.  As 
shown  by  Napton,  J.,  in  the  Reinders  Case, 
our  statute  was  not  directly  borrowed  from 
the  Roman  law,  and  is,  therefore,  not  attend- 
ed with  all  the  incidents  of  that  law— (me 
incident  of  which  was  that  the  adopted  child 
took  on  the  full  rights  of  a  child  In  its  new 
family  and  lost  its  birth  rights,  becoming  a 
stranger  and  an  alien  in  the  family  of  its 
origin.  From  the  twilight  of  remotest  time 
it  was  considered  that  the  "life  of  the  flesh 
was  In  the  blood."  Lot.  17:  10, 11, 12.   Blood 


was  of  the  mysterious  essence  of  religions 
rites,  l^e  blood  atonement,  the  blood  tl^ 
to  hare  the  same  blood  nm  In  one's  reins,  to 
be  bone  of  the  bone,  flesh  of  the  flesh,  were 
of  the  essential  elsnents  of  things,  earthly 
and  spiritnaL  Hence,  when  the  Hlngo  chief 
exclaimed,  "There  runs  not  a  drop  of  my 
blood  in  the  rehis  of  any  living  creature,"  the 
picture  of  his  aavage  desolation  was  made 
complete  at  one  stroke^  Nevertbeiesa,  it  Is 
pointed  out  by  those  scholars  who  have  dug 
up  the  origin  of  things  from  the  dust  of  the 
past  that  the  yoke  of  the  blood  tie.  In  this 
age  or  that,  lay  loosely  on  ancient  peoples. 
It  is  shown  that  children  might  be  lawfully 
exposed  (devoted)  to  death,  fed  to  beasts, 
burned  in  the  red  hot  bowels  of  war  idols, 
sacrificed  to  vows — witness  the  fate  of  Jeph- 
tbah's  daughter  and  the  fate  of  Iphlgenla, 
the  child  of  Agamemnon's  loins — and  vacan- 
cies were  filled  by  transplanting,  or,  to  put -It 
otherwise,  grafting  was  allowed.  Especially 
was  this  transplanting  In  vogue  during  the 
decadence  of  the  Roman  Empire.  Schouler's 
Dom.  Rel.  (Bth  Ed.)  p.  362.  It  may,  then,  be 
said  that,  whether  from  sentimental  causes  or 
peculiarities  of  feudal  tenures,  the  adoptloa 
of  children  came  to  be  eyed  somewhat  ask- 
ance by  Anglo-Saxon  peoples.  Ad(^tion  being 
nnknown  to  the  common  law  and  in  deroga- 
tion of  It,  statutes  of  adoption  have  always 
been  more  or  less  strictly  construed  as  against 
the  adopted  child.  Keegan  v.  Geragbty,  101 
III.  26;  Clarkson  v.  Hatton,  143  Mo.,  ioc.  cit 
57,  44  S.  W.  761,  39  L.  R.  A.  748,  65  Am.  St 
Rep.  035;  Reinders  v.  Koppeiman,  94  Ma  338^ 
7  8.  W.  288.  This  frosty  attitude  is  shadowed 
forth  in  the  pecnliar  and  cautious  terminology 
of  text-writers.  Thus,  Tiffany  speaks  of  the 
relation  aa  an  "artificial  relation."  Tiffany's 
Per.  &  Dom.  Rel.  |  112.  Scbouler  speaks  of 
the  relation  as  a  "quasi  paraital  relation." 
Schouler's  Dom.  Rel.  (6th  Ed.)  {  232.  Strict 
construction,  however,  is  not  extended  to  the 
act  of  adoption  Itself.  That  is  liberally  con- 
strued In  favor  of  the  child  adopted.  Parsons 
V.  Parsons,  101  Wis.  76,  77  N.  W.  147,  70  Am. 
BL  Rep.  894 ;  Lynn  v.  Hockaday,  162  Mo.  111. 
61  S.  W.  885,  85  Am.  St.  Rep.  4S0 ;  Sharkey  v. 
McDermott,  91  Mo.  647,  4  S.  W.  107,  60  Am. 
Rep.  270.  Speaking  of  this  plaintiff,  Valliant, 
J.,  in  Lynn  v.  Hockaday,  supra  (page  126  of 
162  Mo.,  page  889  of  61  S.  W.  [85  Am.  St 
Rep.  480]),  Bays:  "Like  a  bud  that  has 
been  cut  from  its  natural  stem  and  grafted 
into  a  foreign  tree,  she  grew  Into  the  family 
and  became  a  part  of  its  very  life— everything 
that  adoption  contemplates  was  accompllshr 
ed."  That  metaphor,  chaste  as  a  gem,  does 
not  mean,  nor  was  It  Intended  to  mean,  that 
plaintiff  passed  current  as  an  heir,  made  audi 
by  the  mold  and  stamp  of  consanguinity.  It 
means  that,  aa  between  her  and  James  Lynn, 
she  was  given  "everything  that  adoption  con- 
templates"— ^that  and  no  more.  So,  too. 
Black,  J.,  hi  Moran  v.  Stewart  122  Mo^  Ioc. 
cit  299,  26  S.  W.  962,  says:    "For  all  the  pur- 
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poaes  of  Inheriting  from  the  adopthig  parent 
the  adopted  child  becomes,  and  la,  the  lawful 
dilld  of  nch  adopting  parent"  It  appears, 
then,  that  the  erent  of  adoption  fixes  the 
statna  of  the  child  adopted  in  relation  to  the 
adoptlre  parent  and  to  no  one  else.  Says 
TUTany,  Bupra:  "The  law  cannot,  and  does 
not,  purport  to  do  the  work  of  nature,  and 
create  one  a  child  who  by  nature  ta  a  Btran- 
ger.  But  it  can  and  does  fix  the  status  of 
the  adoptive  child  to  the  adoptlre  parent  as 
Rnbstantlally  the  same  as  the  status  of  a 
natural  dilld."  Osbom,  J.,  speaking  to  the 
point  In  Bamhizel  t.  Ferrell,  47  Ind.,  loa  elt 
838,  says:  "By  the  act  of  adoption,  the  child 
to  atltled  to  Inherit  from  his  adopted  [adop- 
tive?] partet  as  his  heir,  In  the  degree  of  a 
chUd.  Barnes  t.  Allen,  25  Ind.  222,  226.  The 
act  does  not  provide  that  he  shall  be  the 
child  of  the  adopting  parent,  but  be  shall 
take  the  name,  and  be  entitled  to  take  his 
property  by  descent  or  otherwise,  the  same  as 
be  would  If  he  was  his  child  or  natural  heir, 
and  the  adopting  parent  shall  occupy  the 
position  toward  the  child  of  a  father  or 
mother,  and  be  liable  In  every  way  as  such. 
In  Bchafer  v.  Eneu,  64  Pa.  804,  It  Is  said: 
The  right  to  Inherit  from  the  adopting  par- 
ent is  made  complete,  but  the  identity  of  the 
child  is  not  changed;  one  adopted  has  the 
rights  of  a  child  without  being  a  child.'  And 
in  Commonwealth  v.  Nancrede,  32  Pa.  389, 
the  same  court  say:  'Giving  an  adopted  son 
a  right  to  Inherit  does  not  make  him  a  son  In 
fact  And  he  Is  so  regarded  In  law,  only  to 
give  the  right  to  inherit'"  In  Bchafer  v. 
Eneu,  supra.  Strong,  J.,  further  said :  "Adopt- 
ed children  are  not  children  [1.  e.,  by  the  law 
of  nature]  of  the  person  by  whom  they  have 
been  adopted,  and  the  act  of  the  Assembly 
does  not  attempt  the  Impossibility  of  making 
them  such."  Indeed,  it  may  be  asked:  Which 
of  yon  by  taking  thought  can  add  one  cnbit 
to  his  stature?  No  more,  then,  can  A.,  by 
taking  thought  (L  &,  by  making  a  contract), 
make  a  stranger  of  blood  kin  to  A.'s  own 
kindred — make  an  adopted  child  have  Inherit- 
able blood  to  A.'s  collateral  kin.  Apposite  to 
this  view  it  may  be  said  that  laws  of  descent 
and  distribution,  barring  the  one  Incident  of 
a  husband  and  wife's  rights  by  marriage,  are 
universally  built  on,  and  around,  the  Idea  of 
blood  kinship.  Inheritance  flows  naturally 
with  the  blood.  Hole  v.  Bobbins,  53  Wis., 
loa  dt  617,  10  N.  W.  617,  Tme  it  is  that 
laws  of  descent  and  distribution  are  subject 
to  arbitrary  change  by  the  lawmaking  power, 
but  to  arbitrarily  change  them  so  as  to  re- 
pudiate or  eliminate  the  basic  principle  of 
blood  kinship  would  breed  trouble  and  dis- 
may. So  deep  does  that  notion  run  In  the 
human  breast  and  through  our  case-made 
law  that.  If  It  be  Ignored  in  a  will,  the  fact 
of  such  unhappy  and  unnatural  disposition 
of  property  may  be  put  In  as  evidence  toiding 
to  show  testamentary  Incapacity,  or  undue 
hifluence,  and,  when  united  with  other  facts, 
may  be  sufficient  to  set  the  will  aside.    Meier 


V.  Buchter  (Uo.  Sup.)  94  S.  W.  888  (not  yet 
officially  reported).  An  analysis  of  Rev.  St 
1890,  i  28(36k  of  our  statute  of  descents 
will  show  how  doeely  it  adheres  to  blood  kin- 
ship In  the  devolution  of  estates.  By  that 
section  the  property  (not  limited  by  a  mar- 
riage settlement)  of  one  who  dies  Intestate 
is  made  to  descend  in  parcenary  to  "his  kin- 
dred," male  and  female,  subject  to  the  pay- 
ment of  debts  and  the  widow's  dower.  The 
word  "kindred,"  In  its  primary  legal  accept- 
ance, means  "relatives  by  blood."  Black's 
Law  Diet  Tit  Kindred ;  Keteitas  v.  Keteltas, 
72  N.  T.  812,  28  Am.  Rep.  155;  Helms  v. 
Elliott,  88  Tenn.  446,  14  S.  W.  930,  10  U  B. 
A.  635.  The  idea  of  blood  kinship  Is  sharp- 
ly accentuated  by  section  2911  of  the  same 
statute.  That  section  directs  that,  when  in- 
heritance is  directed  to  pass  to  the  ascending 
and  collateral  kindred  of  the  intestate,  if  part 
of  such  collaterals  be  of  the  whole  blood  of 
the  intestate,  and  the  other  part  of  the  half 
blood  only,  those  of  Uie  half  blood  shall  only 
Inherit  half  as  much  as  those  of  the  whole 
blood,  etc. 

But  it  Is  useless  to  further  pursue  the 
theme,  since,  in  a  general  way,  it  may  stand 
assumed  as  sound  law  that  consanguinity  is 
so  fundamental  in  statutes  of  descents  and 
distributions  that  it  may  only  be  Ignored  by 
construction  when  courts  are  forced  so  to  do, 
either  by  the  terms  of  express  statute  or  by 
Inexorable  implication.  The  Supreme  Court 
of  Indiana  in  an  adoption  case,  Humphries  v. 
Davis,  100  Ind.  274,  60  Am.  Rep.  788,  in  a 
most  learned  opinion  by  Elliott,  J.,  somewhat 
criticises  the  conclusion  arrived  at  In  the 
earlier  case  of  Bamhizel  v.  Ferrell,  supra, 
and  somewhat  criticises  the  conclusion  reach- 
ed by  our  own  court  In  Relnders  v.  Koppel- 
man,  68  Mo.  482,  30  Am.  Rep.  8G2.  It  Is  not 
to  our  purpose  to  weigh  those  criticisms,  but 
we  may  adopt  with  approval  the  following 
language  from  the  Humphries  Case :  "A  stat- 
ute Is  not  to  be  construed  as  If  it  stood  soli- 
tary and  alone,  complete  and  perfect  In  Itself, 
and  isolated  from  all  other  laws.  It  Is  not 
to  be  expected  that  a  statute  which  takes  Its 
place  In  a  general  system  of  jurisprudence 
shall  be  so  perfect  as  to  require  no  support 
from  the  rules  and  statutes  of  the  syston 
of  which  It  becomes  a  part,  or  so  clear  in  all 
its  terms  as  to  furnish  in  Itself  all  the  light 
needed  for  its  constmctlun.  It  is  proper  to 
look  to  other  statutes,  to  the  rules  of  the 
common  law,  to  the  sources  from  which  the 
statute  was  derived,  to  the  general  principles 
of  equity,  to  the  subject  of  the  statute,  and 
to  the  condition  of  affairs  existtog  when  the 
statute  was  adopted."  Referring  to  the  fore- 
going general  rules  for  finding  a  place  for  a 
new  statute,  setting  bounds  to  its  orbit,  and 
making  it  dove'tall  into,  and  become  harmoni- 
ous with,  a  general  system  of  law,  it  may  be 
said  this  court  has  applied  the  same  prin- 
ciples in  efTect  Thus,  in  Moran  v.  Stewart 
122  Mo.  295,  26  &  W.  962,  while  guardedly 
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restrlctlnc  the  rli^t  of  an  adopted  chQd  to 
Inheritance  from  Its  adoptive  parent,  it  Is 
held  that,  for  that  pnrpose,  the  adopted  child 
to  a  child  within  the  purview  of  Bev.  St  1809, 
I  2939,  on  dower.  It  is  there  held  that  the 
event  of  adoption  defeats  the  widow's  right  to 
elect  under  the  statute  to  be  endowed  of  one- 
half  of  the  real  estate  and  personal  estate 
belonging  to  her  husband  upon  his  death  with- 
out leaving  any  "child  or  other  descendants." 
See,  also,  Fosburgh  v.  Rogers,  114  Mo.,  loc. 
dt  133,  21  S.  W.  82,  19  L.  R.  A.  201,  hi  which 
the  strict  letter  of  the  statute  of  descent  and 
distribution  is  gently  wrested  to  allow  an 
adopted  child  to  come  into  inheritance,  bat 
only  as  to  the  adoptive  parent  Other  cases 
might  be  cited  to  the  same  effect  In  fact, 
It  may  be  laid  down  as  a  general  conclusi<m 
that,  while  the  statute  of  adoption  must  be 
read  Into  the  statute  of  dower  and  that  of 
descent  and  distribution,  it  Is  with  this  sin- 
gularity, always  to  be  observed,  viz.,  that  the 
adopted  child  Is  so  let  in  only  for  the  pur- 
pose of  preserving  In  full  its  right  of  Inherit- 
ance from  its  adoptive  parent,  and  the  door  to 
inheritance  is  shut  and  its  bolt  shot  at  that 
precise  point  It  we  look  to  our  statute  on 
adoption  It  will  be  found  to  be  writ  large 
there  that  an  adopted  child  bears  only  the 
badge  and  relation  of  child  to  the  adopting 
parent  In  Bev.  St  1899,  {  5246,  it  is  pro- 
vided that:  "If  any  person  In  this  state  shall 
desire  to  adopt  any  child  •  *  •  as  bis  or 
her  heir  or  devisee,  it  shall  be  lawful  for 
such  person  to  do  the  same  by  deed,"  etc. 
The  very  next  section  (section  5247)  provid- 
ed that:  "A  married  woman,  by  joining  In 
the  deed  of  adoption  with  her  husband,  shall, 
with  her  husband,  be  capable  of  adopting  any 
child  or  children."  It  will  thus  be  seen  that. 
In  the  legislative  mind,  the  effect  of  the  adop- 
tion of  a  child  is  restricted  to  the  adopting 
parent ;  and  hence,  the  adopted  child  does  not 
become  the  child  of  a  married  woman  by  the 
adoption  of  her  husband,  but  to  become  such 
child  the  adoption  must  be  joined  In  by  the 
wife.  If  this  be  true  of  a  wife,  how  much 
more  strongly  must  It  be  true  of  collateral 
kinsfolk  7  Defendants  argue  that  aid  for  their 
theory  may  be  had  from  section  5248,  which 
provides,  in  substance,  that  from  the  tipie  of 
filing  the  deed  of  adoption  with  the  recorder 
the  adopted  child  shall  have  the  same  right 
against  the  person  or  persons  executing  the 
deed,  for  support  and  maintenance  and  for 
proper  and  humane  treatment,  as  a  child  has 
by  law  against  lawful  parents;  and  shall 
have  and  enjoy  such  rigbts  and  privileges 
.  against  the  persons  executing  the  deed  of 
adoption;  the  last  clause  of  that  section  read- 
ing :  "This  provision  shall  not  extend  to  oth- 
er parties,  but  is  wholly  confined  to  parties 
executing  the  deed  of  adoption."  This  section 
has  been  up  for  construction  more  than  once. 
The  most  elaborate  effort  in  its  exposition 
was  in  the  Matter  of  Clemoits,  78  Mo.,  loc. 
dt  356,  where  Hough,  C.  J.,  for  this  court, 
put  tUs  construction  thereon,  to  wit,  that  its 


peculiar  language  refera  to  the  coatody  and 

control  of  the  child  adopted,  and  "aa  the  Leg- 
islature had  no  power  to  authorize  one  per- 
son, whether  acting  from  motives  of  charity, 
benevolence,  or  caprice,  to  transfer  to  himself 
at  his  own  electing,  the  custody  and  control 
of  the  child  of  another,"  nothing  In  that  sec- 
tion should  be  binding  <m  the  natural  parmts 
of  the  adopted  child  without  the  consent  of 
such  natural  parents,  which  consent  might  he 
evidenced  by  joining  in  the  deed.  This  sec- 
tion, therefore,  throws  no  light  on  one  side  or 
the  other  of  thto  controversy  except  there 
may  be  some  slight  evldmce  found  therein  of 
the  trend  of  the  legislative  mind  toward  bind- 
Ing  no  one  to  the  event  of  adoption  except 
the  actual  parties  to  the  event     - 

As  said  heretofore,  the  exact  question  pre- 
sented has  not  I)een  adjudicated  by  an  ap- 
pellate court  In  this  state,  but  by  analogy, 
certahi  postulates  may  be  established,  the 
trend  of  the  judicial  mind  may  be  got  at 
and  a  sound  condusion  reached.  For  In- 
stance, if  one  inherit  a  share  of  an  estate 
which  his  deceased  father  would  have  In- 
herited, he  inherits  not  from  the  father  but 
directly  from  the  hitestate.  Bamum  v.  Bar- 
num,  118  Mo.  63,  24  S.  W.  780.  Applyhig 
that  principle  here,  If  plaintiff  is  to  inherit 
at  all  from  William  B.  Lynn,  it  is  not  from 
her  adoptive  father,  James  Lynn,  who  died 
before  William  S3.,  but  she  is  to  inherit 
directly  from  William  B.  Lynn.  Xhta  being 
BO,  her  kinriiip  to  William  B.  Lynn  is  the 
only  conduit  through  which  her  title  may 
flow.  The  blood  tie  is  the  open  sesame  to 
unlock  the  treasure  of  Inheritance.  But  here 
there  is  no  kinship  In  the  case — ^nothing  but 
a  dry  contract  with  another.  Aa  to  William 
B.  Lynn,  the  event  of  adoption  was  res  inter 
alios  acta;  plaintiff  is  an  alien  to  his  blood, 
and  therefore  It  may  well  be  argued,  as  de- 
fendants' counsel  do,  that  by  the  statute  of 
descents  and  distributions,  she  takes  nothing, 
under  the  doctrine  of  Bamum  v.  Bamum, 
supra. 

Again,  it  was  held  In  Clarkson  v.  Hatton, 
143  Mo.  47,  44  S.  W.  761,  39  L.  B.  A.  748, 
65  Am.  St  Rep.  636,  that  the  phrase  "bodily 
heirs"  did  not  Indude  adopted  children.  It 
was  held  farther,  showing  the  strictness  of 
this  court's  construction  In  the  matt^  in 
hand,  that  the  words  "children"  and  "heirs" 
in  certain  sections  of  the  statutes  of  iises 
and  trusts  pertaining  to  fee-tall  estates  do 
not  Include  adopted  children.  And  further, 
that  an  adopted  child  remains  the  child  of 
Its  natural  parents  and  Inherits  from  those 
parents.  It  was  held  in  Beinders  v.  Koppel- 
man,  68  Mo.  482,  30  Am.  Bep.  802,  supra, 
that  the  estate  of  an  adopted  child,  on  his 
death  Intestate,  will  go  to  his  blood  rdations, 
and  not  to  his  relations  by  adoption.  In 
Beinders  v.  Koppehnan,  94  Mo.  338,  7  S. 
W.  288,  it  was  held,  in  effect,  that  the  phrase 
"nearest  and  lawful  heirs  of  my  said  wife" 
did  not  include  an  adopted  daughter  of  said 
wife.    After   considering   the   case    in   the 
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liglit  of  tbe  language  of  testator  himself, 
Brace.  3^  arguendo,  formulates  the  views  of 
tiiia  court,  which  are  not  without  weight  on 
ttie  Issue  in  the  case  at  har,  as  follows:  "It, 
bowerer,  the  testator  had  not  hung  oat  this 
light  by  which  his  meaning  may  be  easily 
read.  It  wtMild  seem  that  the  very  terms 
*neare8t  and  lawfnl  heirs,'  would  be  sufflclent 
to  exclude  the  Idea  of  an  adopted  heir.  The 
status  or  relation  of  an  adopted  heir  is  a 
lawful  one,  since  the  law  sanctions  and  pro- 
Tides  a  method  for  its  creation,  but  the  re- 
lation Is  not  the  creature  of  the  law,  but  of 
the  deed  of  adoption.  A  child  by  adoption 
is,  In  a  limited  sense,  made  an  heir,  not  by 
the  law,  but  by  contract  evidenced  by  deed; 
*adopted  heir*  or  'heir  by  adoptlcn'  would  be 
appropriately  descriptive  of  such  relation; 
contradistinguished  from  such  an  heir  are 
those  upon  whom  the  law  casts  descent,  who 
are  constituted  heirs  by  law;  these  are  ap- 
propriately described  as  "heirs  at  law,'  or 
'heliB  by  the  law.'  This  distinction  would, 
of  course,  be  of  little  value  In  construing 
the  will  of  a  layman,  If  It  were  not  almost 
universally  and  unconsciously  recognised  In 
the  affairs  of  life;  and  that  In  common  par- 
lance we  find  that  the  terms,  "heirs  at  law' 
and  'lawful  heirs,'  are  used  Indiscriminately 
as  synonymous  and  convertible  terms,  and, 
whenever  either  is  used,  they  are  Invariably 
referred  to  the  heirs  upon  whom  descent  Is 
cast  by  law,  and  not  to  an  heir  by  adoption. 
The  relation  of  an  heir  by  adoption  Is  an 
exceptional  and  unusual  one,  and  does  not 
come  within  the  ordinary  and  usual  meaning 
of  the  words  'lawful  heirs,'  and  those  words 
ous^t  not  to  be  held,  ex  vl  termini,  to  in- 
clude an  adopted  heir;  but  when  the  testator 
uses  the  further  and  qualifying  word  'near^ 
est,'  It  would  seem  that  one  who  Is  simply 
and  only  an  heir  by  deed,  deriving  all  his 
rights  from  the  deed  of  adoption  executed 
hug  after  the  death  of  the  testator,  and 
none  against  any  person  other  than  bis  adop- 
tive parent  must,  by  the  very  terms  of  the 
will  under  whidi  he  claims,  be  held  to  be 
excluded." 

Considering  the  history  and  statute  of 
adoption,  the  force  of  the  foregoing  rulings, 
and  the  reasons  underlying  the  same,  1.  e., 
fbe  philosophy  of  the  law,  we  are  persuaded 
to  the  conclusion  that  the  tendency  of  Ju- 
dicial construction  in  Missouri  is  not  toward, 
bat  away  from,  the  theory  so  warmly  urged 
■apoa  us  by  plalntifTs  learned  counsel.  If 
we  look  elsewhere  for  i>ersua8lTe  authority, 
we  find  the  exact  point  (and  points  Involving 
similar  contentions)  uniformly  held  against 
plaintiff's  theory.  To  this  effect  are  Van 
Matre  r.  Sankey,  148  111.  536,  30  N.  B.  628^ 
23  L.  R.  A.  663,  39  Am.  St  Rep.  106;  Keegan 
V.  Geraghty,  101  111.  26;  In  re  Sunderland 
Bstate,  60  Iowa,  782.  13  N.  W.  666;  Moore  v. 
Koore,  35  Tt  98;  Header  v.  Archer,  65  N. 
H.  214.  23  Atl.  521;  Phillips  v.  McConlca, 
56  Ohio  St  1,  51  N.  E.  445,  60  Am.  St  R^. 
753;    Qulgley  v.  Mitchell,  41  Ohio  St  375; 


Bamhlzd  v.  Ferrell,  47  Tnd.  335;  Helms  v. 
Elliott  89  Tenn.  446,  14  S.  W.  030,  10  L.  R.  A. 
5SS;  Van  Deriyn  v.  Mack,  137  Mich.  146, 
100  N.  W.  278,  66  L.  R.  A.  437,  109  Am.  St 
Repi  669;  Morrison  v.  Sessions  Estate,  70 
MidL  297,  S8  N.  W.  240,  14  Am.  St  Rep.  500; 
Wyeth  V.  Stone,  144  Mass.  441,  11  N.  E.  729. 
The  doctrine  to  be  gathered  from  the  fore- 
going cases  Is  announced  to  be,  in  effect 
to  deny  the  right  of  the  adopted  child  to  suc- 
ceed to  the  estate  of  any  member  of  the 
adopting  family  other  than  the  adopting  par- 
mt  and  that  such  adopted  child  does  not 
succeed  to  tbe  estate  of  ancestors  or  col- 
lateral kin  of  the  adopting  parent  nor  to  the 
estate  of  children  bom  to  the  adopting  par- 
ent 27  Am.  ft  Bug.  ESncy.  of  Law  (2d  Bd.) 
p.  334;  1  Cyc.  p.  933.  Though  plaintiff's 
learned  counsel  have  Industriously  collated 
cases  from  other  Jurisdictions,  yet  we  find 
on  examination  they  have  cited  us  to  no 
case  holding  a  doctrine  contrary  to  the 
above.  Those  cases  apparently  squinting  at 
a  contrary  view,  as,  for  example.  Steams  v. 
AUen,  188  Mass.  404,  67  N.  B.  340,  97  Am. 
St  Rep.  441,  take  color  from  peculiar  statn- 
tory  provisions  there  under  exposition.  And 
tbe  same  may  be  Justly  said  of  the  other 
cases  relied  on.  But  It  is  argued  by  plain- 
tUTs  learned  counsel  that  such  Interpretation 
of  the  law  pute  too  sour  a  complexion  on  it 
If  this  be  true,  relief  must  be  sought  from 
the  Legislature  and  not  from  the  Judiciary. 
It  is  finally  argued  that  such  interpretatlcMi 
pute  an  adopted  child  In  a  worse  plight  tlian 
a  bastard — a  bastard  being  allowed  to  in- 
herit from  his  mother's  brothers.  Moore  ▼. 
Moore,  169  Mo.  432,  60  S.  W.  278,  68  L.  R.  A. 
461;  Rev.  St  1889,  f  2916.  If  this  argument 
were  based  (m  a  correct  premise,  it  ought  not 
to  control.  But  tbe  premise  Is  faulty.  The 
bastard  at  common  law  was  the  child  of 
nobody — nuUlus  Alius.  He  was  a  living  ex- 
ample of  the  exceedingly  old  and  right  bitter 
adage,  doubted,  as  unfair,  even  when  In 
use:  "The  fathers  have  eaten  sour  grapes 
and  the  children's  teeth  are  set  on  edge." 
Jer.  81:  30,  31.  He  could  not  Inherit  from 
the  father — he  was  unknown.  The  law 
branded  the  oaother  figuratively,  and  some- 
times actually,  with  n  scarlet  letter,  and, 
to  interdict  the  sin,  denied  inhaiteble  blood 
to  the  sinless  child.  2  Kent  212.  But  such  Is 
not  the  statutory  law  of  modem  times.  By 
our  law  a  bastard  is  allowed  to  Inherit  from 
his  mother,  and  through  her  from  her  blood 
kin,  and  she  may  inherit  from  her  bastard 
child.  Rev.  St  1809,  |  2916,  supra.  But  In 
the  case  of  an  adopted  child,  how  much 
more  kindly  does  the  law  deal  with  him? 
In  the  first  place,  he  may  Inherit  from,  and 
transmit  inheritance  to,  hie  own  blood  kin, 
lineal  as  well  as  collateral.  In  the  second 
place,  by  the  event  of  adoption,  he  has,  ex 
contractu,  the  right  of  Inheritance  from  his 
adoptive  parent.  And,  If  the  doctrine  of 
Napton,  J.,  In  Relnders  v.  Koppelman,  68 
Mo.  482,  30  Am.  Rep.  802,  Biq>ra,  be  sound, 
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he  may  not  only  Inherit  from  the  adoptive 
parent,  but  the  property  thus  inherited  may 
pass  away  from  the  blood  of  the  adoptive 
parent  and  go  to  the  blood  of  the  adopted 
child.  The  statiu  of  an  adopted  child  In 
Mlseourl  is  thus  in  a  gense  made  superior.  In 
rights  of  inheritance,  to  any  other  child 
bom  in  lawful  wedlock — not  to  speak  of 
those  who  have  a  bar  sinister  upon  their 
escutcheon. 

The  case  has  been  presented  to  ua  with 
sudi  research  and  Insistence  by  plaintiff's 
learned  counsel  that  we  have  given  It  what 
care  and  diligence  we  can  command.  And, 
turn  the  matter  as  we  may,  and  approach  it 
from  any  side  we  may,  we  can  come  to  but  one 
conclusion,  and  that  is  that,  under  the  stat- 
ute of  adoption,  and  under  the  statute  of 
descents  and  distribution,  on  the  doctrine 
of  this  court  enunciated  In  other  cases,  and 
on  authority  from  other  Jurisdictions,  as  well 
as  upon  the  reason  and  natural  Justice  of  the 
tiling,  the  plaintiff  cannot  recover. 

Hence  the  Judgment  below  must  be  af- 
firmed.   All  concur. 


McGINNIB  V.  CHICAGO,  R  I.  &  P.  RY. 
CO.  et  al. 

(Supreme  Court  of  Missouri,   Division  No.   1. 
Dec.  22,  1906.) 

1.  Master  and  Skbvant— Acts  ob  Omissions 
or  Skbvant  —  Liability  or  Master  to 
Tetbd  Pkbsonb. 

Where  a  servant  negligently  falls  to  do 
what  should  have  been  done,  the  master  alone 
nnder  ibe  rale  of  a  respondeat  snperlor  is  liable 
to  third  persons,  but,  where  a  servant  negligent- 
ly does  what  he  should  have  done  properly,  the 
servant  and  the  master  are  both  liable  to  third 
persons. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  {|  122&-1228, 
1285,  1288.] 

Z  Samb— Joint  IiiABii.nT  or  Master  and 

SlBVANT— B<FFBCT  OT  YeRDIOT  K>B  SERVANT. 

An  employ^  of  a  railway  company  sued 
the  company  and  a  fellow  employ*  for  injuries 
snatained    while    the   employd   and   fellow   em- 

Eloyd  were  lifting  a  hand  car  on  top  of  lumber 
nded  on  a  tool  car,  in  consequence  of  the 
fellow  employe  letting  go  of  his  hold  of  the 
car.  The  Jury  found  that  the  fellow  employs 
was  free  from  negligence.  Held  that,  as  the 
right  to  recover  from  the  company  was  depend- 
ent on  the  doctrine  of  respondeat  superior,  the 
employe  was  not  entitled  to  a  verdict  against  it. 
[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  1226-1228, 
1238.] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty; Alonzo  D.  Bumes,  Judge. 

Action  by  Thomas  J.  McGlnnls  against  the 
Chicago,  Bock  Island  &  Pacific  Ballway  Com- 
pany and  others.  There  was  a  Judgment  for 
defendant  French  and  against  defendant  the 
Chicago,  Rock  Island  &  Pacific  Railway 
Company,  and  it  appeals.    Reversed. 

M.  A.  Low,  Paul  B.  Walker,  and  Frank  P. 
Sebree,  for  appellant  Pross  T.  Cross  and 
John  A.  Cross,  for  respondent 


GRAVES,  J.  Action  for  personal  injury. 
Suit  was  instituted  against  defendant  ttae 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, and  two  of  Its  employte,  Welsh  and 
French.  Upon  close  of  plaintiff's  evidence 
the  trial  court  sustained  a  demurrer  to  tbe 
evidence  as  to  defendant  Welsh,  bnt  over- 
ruled the  demurrers  of  tbe  other  two  de- 
fendants. After  the  evidence  closed  the 
case  was  submitted  to  the  jury  and  a  verdict 
returned  in  favor  of  defendant  French,  bat 
against  the  defendant  company  In  the  sum  of 
$10,000.  Upon  this  verdict  judgment  was 
rendered  against  defendant  company  for  tbe 
said  $10,000  and  costs.  After  unsuccessful 
motion  for  new  trial  an  appeal  was  duly 
perfected  and  taken  to  this  court  by  the  rail- 
way company. 

In  the  petition  It  Is  alleged  that  platntUF 
and  defendants  Welsh  and  French  were  em- 
ployes of  defendant  railway  as  members 
of  a  gang  of  bridge  carpenters ;  that  defend- 
ant 'Welsh  was  foreman  of  the  gang;  that  on 
tbe  day  of  the  accident;  February  6,  1903, 
they  were  working  near  or  at  tbe  station  of 
Dearborn,  Mo. ;  that  defendant  Welsh  ordered 
a  tool  car  to  be  loaded  with  some  old  bridge 
lumber,  and  after  the  lumber  was  placed  on 
tbe  car  ordered  some  hand  cars  to  be  placed 
on  top  of  the  lumber;  that  aft»  the  cars  were 
placed  thereon,  with  wheels  down,  the  de- 
fendant Welsh  ordered  plaintiff  and  other  oo- 
laborers  to  turn  them  over ;  that  the  lumber 
was  60  placed  on  the  car  as  to  make  the 
place  dangerous  to  work  on.  The  petition 
then  proceeds  as  follows:  "That,  in  obe- 
dience to  said  orders  and  commands  of  de~ 
fendant  Welsh,  plaintiff  and  defendant  Froicli 
took  hold  of  and  lifted  on  the  handles  of  one 
end  or  side  of  one  of  said  hand  cars,  and  two 
of  said  other  hands  took  hold  of  and  lifted 
OD.  the  handles  of  the  other  end  of  said  car, 
and  that,  when  one  side  of  said  car  was 
raised'  from  off  said  timbers,  the  defendant 
French,  while  in  the  line  of  his  duties  to 
defendant  railway  company,  although  know- 
ing and  seeing  plaintiff's  perilous  posltloa 
on  the  edge  of  said  loaded  car,  did  carelessly, 
negligently,  and  wantonly  let  go  of  his  hold 
on  said  car  and  ceased  to  help  plaintiff  to 
hold  and  lift  the  same,  and  wantonly  and 
negligently  shoved  and  pushed  said  car 
towards  plaintiff,  and  that  on  account  of  all 
the  above  said  hand  car  moved  and  slid 
towards  and  onto  plaintiff,  and  he  was, 
without  any  fault  (w  negligence  on  his  part 
whatever,  pushed  and  forced  over  the  side 
and  edge  of  said  loaded  car,  and  onto  tbe 
ice  and  frosen  ground  below,  with  great  force 
and  violence,  and  permanently  Injured  as 
hereinafter  set  out  (3)  Tliat  the  negligence 
and  wantonness  on  the  part  of  the  defend- 
ant was  as  follows:  (a)  That  the  defend- 
ant French,  while  so  helping  to  lift  and 
hold  said  hand  car,  negligently,  wantonly,  and 
carelessly  pushed  and  shoved  said  car  onto 
and  toward  plaintiff;  (b)  that  the  defend- 
ant French,  while  helping  to  lift  and  hold 
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saM  hand  car  as  aforesaid  under  the  said 
orders  and  commands  of  the  said  Welsh, 
negUgratly  and  wantonly  let  go  his  hold 
thereon  and  ceased  to  hold  and  help  hold  said 
hand  car;  (c)  that  the  defendant  Welsh, 
In  the  line  of  his  duties  to  defendant  rail- 
way company,  negligently  ordered  and  re- 
quired plaintiff  to  get  on  top  of  said  loaded 
car  to  assist  In  lifting  said  hand  cars  whoi 
It  was  dangeroos  and  unsafe  for  plaintiff  to 
do  so,  and  this  the  said  Welsh  well  knew,  w: 
could  have  known  by  the  exercise  of  ordi- 
nary care."  The  petition  then  described  the 
character  of  the  Injuries  and  alleged  damages 
In  the  sum  of  $2,566. 

The  separate  answer  of  each  defendant 
was  practically  the  same — (1)  a  general 
denial;  (2)  an  admission  that  plaintiff  and 
defendants  Welsh  and  French  were  members 
of  a  gang  of  bridge  carpenters,  and  that 
plaintiff  fell  from  the  car  and  received  slight 
Injuries,  but  denied  the  seriousness  of  the 
Injuries;  (8)  and  a  plea  of  contributory  neg- 
ligence.   Reply  Is  a  general  denial. 

With  the  views  we  have  of  this  case,  an 
extended  statement  of  the  evidence  Is  not 
required.  Plaintiff,  after  testifying  to  his 
employment  by  defendant  company  and  that 
defendants  Welsh  and  French  and  three 
others,  Ferguson,  Klncade,-and  Pardee,  were 
likewise  employed  on  the  bridge  gang  of 
carpenters,  and  that  Welsh  was  a  carpenter 
flie  same  as  he  was,  "only  be  was  a  straw 
boss,"  described  the  manner  of  his  Injury 
thus:  "Q.  Go  ahead,  Mr.  McGlnnis,  and  in 
your  own  language  tell  what  took  place.  A. 
Well,  we  had  a  hand  car  or  push  car  for  our 
tools.  We  had  removed  some  of  the  bridge 
timber  out  of  a  couple  of  spans  of  bridge, 
and  Mr.  Welsh  come  to  the  conclusion  he 
would  load  this  bridge  timber.  So  we  loaded 
It  on  our  tool  car,  as  you  might  call  It  It 
was  part  boxed,  about  eight  feet  boxed  and 
the  balance  a  flat  car.  We  started  In  to 
load  the  timber  until  it  was  above  the  top 
of  the  box  car.  After  we  got  the  timber  on 
Mr.  Welsh  says,  'Now,  take  hold  and  run 
tiie  push  car  on  top  of  the  bridge  timber.' 
So  we  fastened  the  ropes  to  the  rubble  car 
and  palled  it  on.  Q.  State  your  position 
while  putting  the  car  on.  A.  My  position 
was  oo  the  ground  with  Mr.  Weldi.  The 
other  men  were  on  top  of  the  car,  holding 
the  ropes.  We  simply  pulled  It  up  until  it 
got  out  of  our  reach,  and  then  Mr.  Welsh 
told  me  to  get  on  top  of  the  car  and  help 
poll  it  up.  I  got  up  and  we  helped,  and 
then  he  ordered  us  to  turn  It  over  on  Its 
back,  torn  the  wheels  up—  Q.  Now,  state 
the  position  of  the  rubble  car  on  top  of  tbla 
bridge  timber.  Did  It  set  crossways  or 
lengthways?  A.  Crossways,  Just  as  It  come 
iq».  Q.  Go  ahead  and  state  what  you  done. 
A  After  we  got  It  up  there  we  all  got  around 
It  I  believe  It  was  Klncade  that—  Q. 
State  what  orders.  If  any,  Mr.  Welsh  gave 
yon  there  as  to  your  position.  A.  Mr.  French 
stood  to  the  opposite  corner,  and  I  was  the 


left  of  French.  Mr.  Welsh  said  to  me.  Ton 
get  around  on  the  end  of  the  car  where  yon 
can  do  something.'  Well,  I  ste]n>ed  around 
and  we  started  to  pick  it  up.  We  got  It  on  its 
edge  and  Mr.  French  give  the  car  a  shove, 
started  the  car  up  like  that  and  the  car  fell 
and  I  just  went  off  on  the  hard  ground.  Q. 
When  he  shoved  the  car,  state  what  direc- 
tion It  fell  In.  A.  Well,  It  went  south.  I 
think  the  road  runs  In  an  angle  that  way 
at  the  depot  there.  Q.  When  he  gave  the 
shove,  did  he  c(»tlnue  to  bold  the  car?  A. 
No,  sir;  he  just  shoved  and  stood  back.  Q. 
Be  let  go  of  tbe  car?  A.  He  let  go  of  the  car. 
Q.  At  the  time  you  was  lifting  the  car  on, 
you  said  you  was  at  tbe  west  end  of  the  car? 
A.  I  was  at  the  west  md  of  the  car.  Q. 
Where  was  Frendi?  A.  On  the  nmrth  ride 
of  the  car.  Q.  On  the  norlb  side  of  the  cart 
A.  Yes,  sir;  at  the  comer.  Q.  Tbe  same 
comer  you  was  at  the  end  of?  A.  Yes,  sir. 
Q.  Now,  where  were  tbe  other  three  men 
holding  the  car?  A.  On  the  east  side  of  the 
car.  Q.  Then  you  and  French  were  left— 
A.  We  were  lifting  there  together.  Q.  To 
lift  that  entire  part  of  the  car?  A.  Yes.  sir. 
Q.  And  when  be  let  go  of  the  car,  you  had  no 
other  assistance?  A.  I  had  no  other  assis- 
tance. I  was  alone  at  the  end  of  the  car. 
Q.  Were  the  three  men  on  the  other  end 
still  holding  the  car  and  lifting?  A.  They 
had  hold  I  expect  but  I  wasn't  given  any 
time.  After  It  started  to  go  I  went  off  like 
a  shot  and  dropped  on  the  ground.  Q.  Did 
yon  have  any  notice  of  any  kind?  A.  No, 
sir ;  no  warning  or  notice  of  any  kind  what- 
ever. Q.  State,  Mr.  McGlnnis,  how  much 
space  there  was  between  the  west  end  of 
the  push  car  and  the  edge  of  the  car  loaded 
with  bridge  timber  for  you  to  stand  on.  A. 
I  expect  maybe  14  inches.  Not  over  the 
width  of  the  stringer.  If  that  much.  Q.  After 
you  fell  off,  state  what  was  done.  A.  Well, 
after  I  dropped  on  the  ground,  Frendi  he 
laughed  at  me;  Q.  French  lauded  at  you? 
A.  French  laughed  at  me.  Of  course,  I 
thought  my  feet  was  all  mashed  to  pieces, 
and  wh&n  I  tried  to  stand  up  and  couldn't 
do  It  I  crawled  on  my  hands  and  knees 
to  get  to  the  other  side.  They  let  me  lay 
there  until  they  loaded  the  car.  After  tbey 
finished  loading  the  car  they  picked  me  up 
and  carried  me  Into  the  bunk  car,  and  French 
was  still  laughing." 

On  cross-examination,  he  describes  the  in- 
cident thus:  "When  we  picked  it  up  and  got 
it  on  its  side,  about  like  that  Mr.  French 
was  here  and  I  was  at  the  end  of  the  car. 
We  turned  It  on  Its  edge  just  like  that  and 
then  Mr.  French  started  it  that  way,  and  he 
stepped  back  and  the  car  fell  with  a  slant 
like  that  It  was  all  done  ao  quick  that  all  I 
know  Is  EYench  started  It  and  then  he 
laughed.  *  *  *  I  was  holding  the  end, 
just  the  same  as  that  the  rubble  car  In  that 
position.  When  we  got  her  started,  of  course, 
I  had  to  follow  the  car  around,  but  instead  Of 
him  going  with  me  and  helping  me  to  let  It 
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down,  he  started  It  and  then  let  go.  •  •  • 
He  Bboved  It  because  I  was  right  In  there. 
There  was  nothing  to  stop  It  at  all.  I  had 
hold  of  the  end  of  the  car,  expecting  Mr. 
French  to  come  around  with  me  when  he 
fftarted  it  Instead  of  doing  that,  he  shoved 
it  and  then  stood  back.  Just  striped  back 
and  give  It  a  shove." 

The  evidence  of  the  plaintifF  was  such  as  to 
eliminate  the  question  as  to  unsafe  place  in 
which  to  work,  for  he  says  it  was  safe.  The 
defendants  showed  that  four  men  were  turn- 
ing the  rubble  car;  that  two  of  them  were 
lifting  the  car  upon  the  edge,  and  the  plain- 
tiff and  another  were  there  to  catch  is  aa 
It  came  over  and  ease  it  down.  Defendant's 
contention  is  described  by  French  in  this 
language:  "Q.  What  were  the  positions  of 
tbeoe  four  men  with  r^ard  to  the  push  car 
yrben  you  turned  it  over?  A.  That  is  our 
position  when  we  were  turning  it  over.  Q. 
Tea?  A.  Why,  there  was  myself  and  Kincade 
«n  one  side,  raising  it  up,  and  McOlnnis  and 
Ferguson  on  the  other,  to  catch  It  as  It  come 
over  and  let  it  down.  Q.  Suppose  the  main 
car  was  placed  north  and  south,  that  being 
the  main  car  and  that  the  push  car  (illustrat- 
ing the  position  of  the  men  on  the  car,  and 
how  It  was  turned  over).  A.  Yes,  sir.  Q. 
Turn  it  the  other  way.  A.  I  can't  tell  myself 
which  is  north  and  south  here.  This  is 
lengthways  of  the  car.  This  would  be  the 
push  car  across  lengthways  of  the  main  car. 
I  got  at  this  comer,  Kincade  at  this  comer, 
and  McGlnnis  and  Ferguson  over  on  this  side. 
When  we  raised  it  up  in  this  manner,  they 
was  to  catch  it  and  let  it  down  on  the  other 
side.  Those  were  our  positions  as  near  as 
I  can  remember.  Q.  Who  raised  the  car  up? 
A.  Kincade  and  myself.  Q.  How  far  did  yon 
raise  it  up?  A.  Quite  perpendicular,  until 
It  stood  on  edge,  so  they  could  get  hold  of  it 
and  let  it  down.  Q.  Then  the  men  on  the 
other  side  were  to  catch  It  and  let  It  down? 
A.  Yes,  sir.  Q.  What  was  McOlnnis'  posi- 
tion on  the  other  side  of  the  car?  A.  He  was 
over  here  on  this  comer,  this  side  of  the  car. 
His  comer  was  here,  and  he  was  to  catch  it 
and  let  It  down.  Q.  Was  he  standing  opposite 
Kincade  or  opposite  yon?  A.  Kincade.  Q. 
Who  was  opposite  your  comer?  A.  John  Fer- 
guson. Q.  After  you  and  Kincade  had  raised 
the  car  up,  what  was  done  with  It  then?  A. 
Why,  It  was  turned  on  over,  and  It  turned 
tolerably  fast.  Q.  Did  they  catch  the  car  on 
the  other  side?  A.  Ferguson  caught  bis  cor- 
ner. I  can't  say  whether  McGlnnis  had  hold 
of  his  comer  or  not;  but  the  car  was  stand- 
ing up  that  way,  and  I  couldn't  tell  on  the 
other  side  whether  he  had  hold  of  it  or  not 
It^s  atMut  as  Iilgh  as  a  man's  bead,  nearly 
as  high,  but  then,  as  it  came  over,  Ferguson 
held  bis  comer  and  McOlnnis  let  loose,  and 
his  corner  swung  that  way,  and  the  next  I 
saw  McOlnnis  fell  oft  the  car.  I  suppose  the 
car  must  have  fallen  on  his  foot,  but  be  said 
not,  that  It  was  just  the  Jar  of  the  ground 
that  hurt  bis  feet.    Q.  After  you  and  Kin- 


cade raised  the  car  up,  what  was  the  duty 
of  the  men  on  the  other  side  as  to  letting  It 
down?  A.  Take  it  and  let  it  down  so  as  to 
not  let  It  tall.  Q.  After  you  and  Kincade 
raised  It  up,  there  wag  nothing  for  you  to  do? 
A.  No,  sir;  that  was  our  part  of  the  work. 
Two  men  to  raise  It  up  and  two  to  let  It  down. 
Q.  After  you  raised  It  up,  did  you  shove  the 
car  at  all?  A.  No,  sir.  Q.  You  did  not?  A. 
No,  sir;  not  after  it  was  perpendicular.  Q. 
Did  yon  simply  raise  the  car  upl  A.  Yea, 
sir."  Defendant's  testimony  further  showed 
that  th««  were  no  directions  by  defendant 
Weidi  to  plaintiff.  The  for^^>ing  auflSciently 
sets  out  the  evidence  for  a  disposition  of  this 
case  as  we  see  the  law. 

From  the  negligence  pleaded  and  the  proof 
made,  the  railway  company,  if  liable  at  all, 
la  liable  upon  the  principle  of  respondeat 
superior.  There  are  two  classes  of  cases  fall- 
ing under  this  doctrine,  one  wherein  the  mas-  - 
ter  is  held  liable  for  the  nonfeasance  or  neg- 
ligent failure  of  the  servant  to  perform  a 
duty,  and  the  other  where  the  master  is  held 
liable  for  the  misfeasance,  or  negllg«it  per- 
formance of  a  duty.  In  the  one  case  the  serv- 
ant simply  negligently  falls  to  do  what  should 
have  been  done,  and  in  the  other  he  negli- 
gently does  what  should  have  been  done  and 
properly  done.  In*  the  first  class  of  cases  the 
servant  is  not  liable  to  third  parties,  but  the 
master  under  the  rule  of  respondeat  superimr 
is  liable.  In  the  second  class  both  are  liable 
to  third  parties;  the  servant  because  he  ac- 
tually does  the  wrongful  act  occasioning  the 
injury,  the  master  because,  under  the  rale  of 
respondeat  superior,  he  is  liable  for  the  neg- 
ligtent  act  of  the  agent  done  within  the  scope 
of  his  employment,  and  in  the  course  and  per- 
formance of  his  master's  business.  In  either 
case  the  master  has  recourse  upon  the  serv- 
ant aa  for  breach  of  duty  to  the  master.  The 
case  at  bar  is  one  for  misfeasance,  or  one  of 
the  second  class  as  above  classified.  Counsel 
for  plaintiff  evidottly  so  understood  It,  or 
there  would  have  been  no  Joinder  of  the  serv- 
ant But  whether  be  did  so  understand  and 
so  act  is  Immat^al,  for  the  evldoioe  ao 
shows.  "We  have  quoted  at  length  from  tbe 
evidence,  for  the  reason  that  in  the  brl^ 
counsel  for  plaintiff  undertakes  to  argue  that 
the  act  of  French  in  lifting  and  pushing  the 
rubble  car  in  the  way  he  did  was  misfeasance, 
but  his  act  In  failing  to  assist  in  letting  down 
tbe  car  was  nonfeasance.  This  will  not  do. 
The  thing  to  be  done  was  to  turn  over  a  rub- 
ble car.  French  participated  In  that  work, 
and,  if  he  was  guilty  of  negligence  in  doing 
the  work,  it  was  misfeasance."  By  the  ver- 
dict of  the  Jury  Froich  was  found  not  guilty 
of  negligence,  and  appellant  claims,  and  we 
think  rightfully,  that  If  French  Is  adjudged 
not  guilty  of  the  charge  of  negligence,  It  like- 
wise stands  discharged.  If  defoidant  ia 
liable  at  all  under  the  pleadings  and  evidrace, 
it  is  liable  by  reason  of  the  nei^lgence  of 
French,  and  not  otherwise.  It  Is  a  travesty 
upon  the  law  to  say  that  French  has  been 
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cnllty  of  no  n^IiKence  In  tbis  case,  and  by  the 
same  verdict  and  judgment  say  the  defendant 
to  gnllty  of  negligence,  ttarongh  French,  Ita 
•errant,  for  which  It  Is  liable  and  should  pay 
damages.  Here  were  these  men  In  the  per- 
formance of  a  duty,  that  of  loading  their  tools 
opon  a  car,  which  the  evidence  showed  occur- 
red every  time  they  moved  from  one  place 
to  another,  and  that  was  every  two  or  three 
days.  The  work  to  be  done  was  lawful  work, 
and  work  In  the  regular  course  of  employ- 
ment 

There  are  two  parallel  cases  by  the  Su- 
preme Court  of  Washington,  wherein,  In  our 
judgment,  the  true  rule  la  announced.  In 
case  of  Doremus  v.  Root  et  al.,  23  Wash.,  loc. 
dt  715,  63  Pac.  574,  54  L.  R.  A.  649,  the 
court  says:  "Joint  tort-feasors  are  liable 
to  the  Injured  person  (other  than  that  he 
may  have  but  one  satisfaction)  as  if  the 
act  causing  the  injury  was  the  separate 
act  of  each  of  them,  and  they  have,  ez- 
cq>t  tai  certain  special  cases,  no  right  of 
contribution  among  themselves.  But  the  de- 
fendants in  this  character  of  action  are  In 
no  sense  joint  tort-feasors,  nor  does  their 
liability  to  the  plaintiff  rest  upon  the  same 
or  like  grounds.  The  act  of  an  employ^  even 
In  I^al  Intendment  Is  not  the  act  of  his 
employer,  unless  the  employer  either  pre- 
vloosly  directs  the  act  to  be  done  or  sub- 
•equently  ratifies  it  For  Injuries  caused  by 
tiie  negligent  act  of  an  employe  not  direct- 
ed or  ratified  by  the  employer,  the  employe  la 
liable  because  be  committed  the  act  which 
caused  the  Injury,  while  the  employer  is  liable, 
not  as  If  the  act  was  done  by  himself,  but 
because  of  the  doctrine  of  respondeat  su- 
perior, the  rule  of  law  which  holds  the 
master  responsible  for  the  negligent  act 
of  his  servant,  committed  while  the  serv- 
ant Is  acting  within  the  general  scope 
of  his  employment  and  engaged  In  bis 
master's  business.  The  primary  liability 
to  answer  for  such  an  act,  llierefore,  rests 
upon  the  employ^,  and,  when  the  employer  Is 
compelled  to  answer  In  damages  therefor, 
be  can  recover  over  against  the  employe. 
Oceanic  Steamer  Nav.  Co.  v.  Companla 
Transatlantic  Espanola,  134  N:  T.  461,  31  N. 
E.  987,  SO  Am.  St.  Rep.  686,  note  to  Village 
of  Cartervllle  v.  Cook,  16  Am.  St.  Bep.  248 ; 
1  Shearman  &  Redfleld,  Negligence  (5th  Ed.) 
par.  242;  2  Van  Fleet,  Former  Adjudica- 
tion, p.  1162."  Again,  on  page  716  of  28 
Wash.,  page  574  of  63  Pac.  (54  L.  R.  A. 
649)  FuUerton,  J.,  In  that  case,  further  says : 
"So,  also.  In  such  an  action,  whether  brought 
lUEainst  the  employer  severally  or  jointly 
with  the  employe,  the  gravamen  of  the  charge 
is.  and  must  be,  the  negligence  of  the  em- 
ploye, and  no  recovery  can  be  bad  unless  it 
be  proved,  and  found  by  the  jury,  that  the 
employe  was  negligent  Stated  In  another 
way.  If  the  employe  who  causes  the  In- 
jury Is  free  from  liability  therefor,  his  emt- 
pioyer  must  also  be  free  from  liability.    This 
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was  held  In  New  Orleans  ft  N.  B.  R.  R.  Co. 
v.  Jopes,  142  U.  S.  18,  12  Sup.  Ot  109,  35  L. 
Bd.  919."  In  the  Doremus  Case,  supra,  the 
verdict  was  against  defendant  railway  com- 
pany, but  said  nothing  as  to  defendant  Root. 
By  the  judgment  Root  a  conductor  of  the 
railway  company,  was  exonerated  of  negli- 
gence, and  the  railroad  company  found  liable, 
and  It  appealed.  As  in  the  case  at  bar,  the 
plaintiff  did  not  appeal  from  the  judgment  in 
favor  of  Root  The  court  reversed  the  judg- 
ment and  remanded  the  case,  with  directions 
to  the  lower  court  to  enter  judgment  for 
the  defendant  In  case  of  Stevick  v.  Northern 
Pacific  R.  Co.  et  al.,  39  Wash.,  loc.  cit  606, 
81  Pac.  1001,  the  court  through  Mount  C. 
J.,  says:  "The  only  negligence  alleged  or 
attempted  to  be  proven  was  that  the  engine 
was  out  of  repair  and  was  leaking  steam, 
and  that  Gregg,  the  agent  of  the  company, 
had  notice  to  repair  it  The  defendant 
Gregg  was  joined  in  the  action  by  reason  of 
the  fact  that  he  was  the  master  mechanic  in 
charge  of  the  engine,  knew  its  condition,  and. 
It  Is  alleged,  neglected  to  make  the  necessary 
repairs.  The  fact  was  admitted  that  the  de- 
fendant Gregg  was  the  master  mechanic  In 
charge  of  the  mglne,  and  that  It  was  his 
duty  to  keep  It  in  repair.  When  the  jury 
found  that  defendant  Gregg  was  not  negli- 
gent then  it  necessarily  followed  that  the 
railway  company  was  not  negllgoit  because 
the  negligence  of  the  railway  company,  as 
stated  in  the  complaint  is  based  upon  the 
negligence  of  Gregg.  It  is  true  that  the  com- 
plaint states  that  defendants,  and  both  of 
them,  negligently  failed  to  repair  said  loco- 
motlre,'  but  the  conjplalnt  taken  as  a 
whole,  idiows  that  the  negligence  of  the  com- 
pany Is  based  entirely  upon  the  alleged  neg- 
ligence of  Its  servant  Gregg  In  charge  of  Its 
locomotives.  The  jury,  having  found  that 
defendant  Gregg  was  not  negligent  and  hav- 
ing returned  a  verdict  in  his  favor,  neces- 
sarily exonerated  the  railway  company. 
Doremus  v.  Root  23  Wash.  719,  68  Pac.  672, 
64  L.  R.  A.  649."  In  this  case  the  verdict 
was  practically  In  form  of  the  verdict  hi 
case  at  bar.  It  found  for  the  defendant 
Gregg,  the  employe,  and  against  the  railway 
company.  The  court  reversed  the  judgment 
and  ordered  the  action  dismissed. 

In  our  state,  in  case  of  Delaplain  v.  Kan- 
sas City  et  al.,  109  Mo.  App.,  loc.  cIt  113,  88 
S.  W.  72,  the  Kansas  City  Court  of  Appeals 
has  touched  upon  the  question  herein  in- 
volved. The  city  and  its  contractor  had 
been  sued  for  negligence.  The  negligence  was 
that  of  the  contractor.  Plaintiff  had  judg- 
ment and  the  lower  court  set  aside  the  judg- 
ment for  alleged  errors  in  the  Instructions 
and  refusal  of  Instructions.  The  trial  court 
had  refused  an  instruction  asked  by  Walsh, 
the  contractor,  directing  a  separate  finding 
as  to  the  two  defendants.  Upon  this  point 
Broaddus,  J.,  says:  "But  we  cannot  agree 
with  the  trial  court  that  there  was  error 
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In  refusing  to  give  defendant  Walsh's  Instruc- 
tion that  the  Jury  might  find  separately  as 
to  him.  The  city  could  not  have  been  liable 
under  the  proof  unless  the  defendant  Walsh 
had  been  gqlltsr  of  negligence  on  his  part" 
Because  of  the  rule  we  here  announce. 
It  is  generally  held  that,  where  the  action 
Is  one  Involving  the  doctrine  of  respondeat 
superior,  a  Judgment  In  separate  actions 
acquitting  the  servant  bars  the  actlm  against 
the  master  and  vice  versa.  We  are  cited  by 
respondent  to  the  case  of  Berkson  v.  Kansas 
City  Cable  By.  Co,  144  Mo.  211.  45  S.  W. 
1119.  That  case  does  not  conflict  with  tho 
riews  herein  expressed.  In  the  case  at 
bar  every  element  of  negligence  was  elimi- 
nated from  the  case  by  plalntlfTs  testimony, 
except  the  alleged  negligence  of  the  servant 
French.  This  negligence  consisted  of  negli- 
gently performing  a  duty  In  the  doing  of  a 
lawful  act  It  Is  a  case  where  the  master 
Is  entitled  to  contribution  from  the  servant 
The  Berkson  Case  Is  not  In  this  case.  It 
Is  one  of  joint  tort-feasors,  pure  and  simple, 
and  In  which  there  Is  no  right  to  contribu- 
tion. The  court  puts  it  upon  that  ground. 
On  page  217  of  144  Mo.,  page  1120  of  46  S. 
W.,  It  is  said:  "If  the  Jury  found  that  the 
cable  car  company  was  guilty  of  a  tort  in 
the  nature  of  a  trespass  In  entering  upon 
and  changing  the  grade  of  the  street  in 
front  of  plaintiffs  property,  It  was  liable 
for  the  entire  amount  of  damages  caused  by 
Its  act,  without  reference  to  the  question 
as  to  who  else  or  how  many  others  partici- 
pated In  the  same  wrong.  Between  Joint 
wrongdoers  no  right  of  contribution  exists; 
that  one  cannot  be  heard  to  complain  that 
all  guilty  of  the  wrong  have  not  been  in- 
cluded In  the  same  action  or  included  in  one 
common  Judgment  rendered  as  the  result 
of  its  prosecution."  The  action  in  the  Berk- 
son Case  was  In  the  nature  of  a  trespass, 
a  pure  tort,  and  a  trespass  which  was  di- 
rected to  be  committed  by  the  railway  com- 
pany. 

We  are  firmly  of  the  opinion  that  In  cases 
where  the  right  to  recover  is  dependent  sole- 
ly upon  the  doctrine  of  respondeat  superior, 
and  there  is  a  finding  that  the  servant 
through  whose  negligence  the  master  is  at- 
tempted to  be  held  liable,  has  not  been  neg-- 
ligent,  as  wa«  true  In  the  case  hi  hand, 
there  should  be  no  Jndgment  against  the 
master.  The  verdict  in  this  case  Is  a 
monstrosity.  The  Jury  say  French  was  guilty 
of  no  negligence,  yet,  in  the  same  breath, 
say  the  company  was  guilty  of  negligence, 
although  nothing  further  was  done  by  the 
company  than  what  it  did  through  French, 
Its  servant  Such  a  verdict  Is  wrong.  It 
is  inconsistent  and  unreasonable.  T^e  con- 
clusion reached  upon  this  proposition  ren- 
ders further  hiqniry  as  to  other  questions 
unnecessary. 

French  has  been  acquitted  of  the  charge  of 
negligence.  Plaintiff  takes  no  further  ac- 
tion as  to  blm  by  way  of  appeal  or  other- 


wise.    The  case  falls  strictly  wltliln  the 
caae>  In  89  Wash.  601,  81  Pac.  999. 

From  the  foregoing  conclusions  It  follows 
that  the  Judgment  should  be  reversed,  and 
it  Is  so  ordered.    All  concur. 


CLABK  T.  OABTBB  st  aL 

(Supreme  Court  of  Missouri.     Division  Na  2. 
Dec  22,  1906.) 

1.  Wnxs  —  AcTion  to  Construx  —  Pkbsohs 
EnTnucD  to  Sub— Pcbchaseb  ov  Land. 

A  purchaser  of  land  from  an  exeoutriz 
is  not  entitled,  after  the  execution  of  a  deed 
to  him  and  payment  of  the  price  partly  in 
coah  and  partly  by  his  promissory  note  secured 
by  a  deed  of  trust,  to  maintain  a  suit  to  construe 
the  will  to  determine  the  power  of  the  executrix 
to  sell  the  land. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  I  1671.] 

2.  Pabths   —   Dkrhdaktb   —   Joirdkb   — 
BiOHTs  Undeb  Wnx. 

Where  a  will  provided  for  a  sale  of  land  by 
a  trustee  for  the  payment  of  legacies,  the  trustM 
and  the  legatees  were  not  proper  parties  to 
a  proceeding  by  a  purchaser  from  the  execu- 
trix to  determine  the  validity  of  his  contract 
and  for  relief  according  to  the  court's  deter- 
mination of  that  question. 
8.  Vbrdob  and  Puroraseb  —  Beiixdiss  or 

PUBCHASEB— PLEADINO — SUFFICIENCT. 

Where  a  bill  alleges  that  plaintiff  purchased 
land  from  an  executrix  who  claimed  the  power 
to  make  the  sale  under  a  will,  bnt  that  legatees 
denied  the  validity  of  the  sale,  and  asks  that 
its  validity  be  determined  and  relief  given  ac- 
cording to  the  court's  determination,  but  does 
not  allege  that  the  executrix  had  no  power  to 
make  toe  sale,  it  does  not  state  a  cause  ot 
action  against  the  estate  of  the  executrix  for 
the  recovery  of  the  purchase  money  paid  and 
the  cancellation  of  a  note  and  deed  of  tmsl 
given  tor  the  balance. 

4.  IMTEBPLBADEB— BlOHT    TO     Belibf — EXIST- 

KKCE  or  Dtbtirct  Claims. 

A  bill  alleged  that  the  plaintiff  purchased 
fiom  the  executrix,  but  that  the  legatees  claimed 
that  the  sale  was  void  and  that  the  land  should 
be  resold  by  a  trustee  named  in  the  will.  The 
bill  asked  for  a  determination  of  the  validity 
of  the  sale  and  for  Judgment  either  for  the 
payment  of  the  balance  of  the  purchase  price 
to  the  administrator  of  the  executrix  and  that 
the  title  be  vested  In  plaintiff,  or  for  the 
recovery  of  the  purchase  money  paid  and  can- 
cellation of  securities  for  the  balance.  Held, 
that  the  bill  was  not  sufficient  as  calling  for 
judgment  as  to  the  proper  party  to  whom  the 
balance  should  be  paid,  since,  if  It  were  to 
be  paid  at  all,  the  administrator  of  the  execu- 
trix was  evidently  the  only  person  who  could 
be  entitied  to  it 

Appeal  from  Circuit  Court,  Howell  Coon- 

ty;  W.  N.  Evans,  Judge 

Action  by  T.  W.  Clark  against  O.  H.  Carter, 
trustee,  and  others.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  Carter  and 
another  appeal.    Beversed  and  remanded. 

This  cause  is  brought  to  this  court  by  ap- 
peal on  the  part  of  G.  H.  Carter,  trustee,  and 
A.  C.  Donovan,  administrator  of  the  estate 
of  Margaret  H.  Harber,  deceased,  from  a  de- 
cree and  Judgment  of  the  circuit  court  of 
Howell  county.  Mo.  The  def^idants  O.  H. 
Carter,  trustee,  and  A.  C.  Donovan,  adminis- 
trator of  the  estate  of  Mrs.  Harber,  Inter- 
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poaed  ■  demurrer  to  the  amended  petition 
Died  by  tb*  plaintiff  In  this  cause,  whlcb  de- 
murrer was  by  tbe  court  overruled. '  Defend- 
ants Carter  and  Donovan  refoslng  to  further 
plead,  judgment  was  rendered  upon  the  face 
of  the  pleadings. 

The  vital  question  Involved  In  this  contro- 
vcny  being  the  correctness  of  the  action  of 
the  trial  court  In  overruling  the  demurrer, 
It  Is,  therefore,  essential  to  a  proper  under- 
standing of  the  correctness  of  such  ruling  to 
here  reproduce  the  petition.  It  was  as  fol- 
lows: 

Tlalntlff,  for  his  amended  bill  and  cause 

of  action,  states  that  on  the  day  of 

April,  1882,  one  Thomas  Harber  died  testate 
In  Howell  county,  Missouri,  seised  and  poa- 
sesBOd  of  certain  real  and  personal  property. 
Including  the  following-described  elands  in 
said  Howell  county,-  to  wit:  Lots  one  and 
two  of  southwest  quarter  of  section  80,  town- 
ship 24,  range  8  west ;  that  said  Thomas  Har- 
ber appointed  his  wife,  Margaret  M.  Harber, 
esecntrtz  without  bond  of  his  last  will  and 
testament,  a  copy  of  which  Is  hereto  attached 
and  marked  'Exhibit  A'  and  made  a  part  of 
this  bllL  Plalnttfl  further  states  that,  by  the 
terms  of  said  last  will  and  testament,  said  tes- 
tator, among  other  things,  ordered  and  di- 
rected that  a  portion  of  his  real  estate  belong- 
ing to  his  estate  should  be  sold,  sufficient  to 
pay  a  legacy  of  $2,000  to  each  of  the  defend- 
ants, tbe  Board  of  Missions  of  the  Cumber- 
land Presbyterian  Church  of  St  Louis,  Mis- 
souri, and  the  £<ducatlonal  Commission  of  tbe 
McAdow,  Missouri,  Ozark,  and  Missouri  Val- 
ley Synods  of  the  Cumberland  Presbyterian 
Church;  said  will  providing  that  said  lega- 
cies should  be  paid  only  from  the  proceeds 
arising  from  the  sale  of  real  estate^  Plain- 
tiff states  that,  after  the  death  of  the  said 
Thomas  Harber,  letters  testamentary  with 
wUI  annexed  was  duly  granted  to  the  said 
Mai^garet  M.  Harbw  by  the  probate  court  of 
HoweJl  county,  Missouri,  and  she  duly  quall- 
fled  as  such  executrix;  that,  daring  the 
course  of  the  administration  of  the  estate  of 
the  said  Thomas  Harber,  deceased,  said  Mar- 
garet M.  Harber,  executrix  of  said  will,  rep- 
resented to  this  plaintiff  that,  by  virtue  of 
tbe  authority  given  her  in  said  will,  she  had 
toil  legal  authority  and  power  to  convey  an 
absolute  fee-simple  title  to  the  real  estate  be- 
longing to  said  estate;  that  she  had  repeat- 
edly exercised  such  power  and  authority  as 
such  executrix  and  that  her  authority  had 
nevM'  been  questioned;  that  the  then  Judge 
of  the  probate  court  of  said  Howell  county 
where  such  administration  was  then  pending, 
advised  and  gave  It  as  his  opinion  to  this 
idalntlff  that  said  will  authorized  and  con- 
ferred on  said  executrix  the  full  power  to 
convey  an  absolute  and  perfect  title  to  said 
real  estate,  and  that  other  attorneys  advised 
plaintiff  to  the  same  effect;  that  plaintiff  be- 
ing desirous  of  buying  a  farm  similar  to  the 
lands  above  described,  and  believing  and  rely- 
ing ujwn  ths  statements  and  rqiiresentafionB 


aforesaid,  was  induced  thereby  to  enter  Into 
a  contract  with  said  executrix  for  the  pur- 
chase of  said  lands;  that,  in  pursuance  of 
said  contract,  on  the  24th  day  of  February, 
1888,  for  a  consideration  of  $1,000,  to  said 
executrix  paid  by  this  plaintiff,  said  execu- 
trix made,  executed,  and  delivered  to  this 
plaintiff,  her  executrix's  deed  conveying  said 
lands  to  this  plaintiff,  which  said  deed  Is 
recorded  in  book  63,  page  168,  Records  of 
Howell  County,  Missouri ;  and  also  on  same 
date  executed  her  quitclaim  deed  to  plaintiff 
to  convey  her  life  estate  in  said  lands.  Plain- 
tiff further  states  that  of  the  above  $1,000  he 
paid  said  executrix  one-half  thereof  In  cash, 
and  to  secure  the  payment  of  his  promissory 
note  given  said  executrix  for  the  remaining 
$500,  he  executed  bis  deed  of  trust  conveying 
said  lands  to  defendant  Q.  H.  Carter,  trustee, 
which  said  deed  is  recorded  In  book  84,  at 
page  37,  Deed  Records  of  Howell  Cotmty» 
Missouri;  that  on  the  day  of  Feb- 
ruary, 1888;  Cbarles  Harber,  the  adopted  sob 
of  said  Thomas  Harber,  deceased,  mentioned 
in  said  will,  for  a  nominal  consideration, 
conveyed  to  this  plaintiff  by  his  quitclaim 
deed  all  his  Interest  in  said  land  as  heir  and 
residuary  legatee;  that  on  the  17th  day  of 
April,  1901,  said  Margaret  M.  Harber  depart- 
ed this  life  without  ever  paying  any  part  of 
the  above-mentioned  legacies,  and  defendant 
A.  C  Donovan  was  duly  appointed  adminis- 
trator of  her  estate  by  the  probate  court  of 
Clay  county,  Missouri,  and  duly  qualified  as 
such  administrator;  that  as  such  adminis- 
trator said  A.  C.  Donovan  came  into  posses- 
sion of  tbe  above-mentioned  note  of  $500  ex- 
ecuted and  delivered  to  Margaret  M.  Harber, 
executrix  as  aforesaid,  which  said  note  is 
now  due  and  unpaid.  Plaintiff  states  that, 
prior  to  the  maturity  of  said  note,  tbe  two 
defendant  church  Institutions,  hereinbefore 
mentioned,  notified  this  plaintiff  that  they 
claimed  the  proceeds  arising  from  the  sale 
of  said  lands  on  tbe  payment  of  said  legacies 
and  that  same  and  no  part  thereof  had  ever 
been  paid  them  by  said  Margaret  M.  Harber 
and  that  they  claimed  the  right  to  resell  said 
lands  for  the  reason  that  said  executrix  had 
failed  and  refused  to  apply  the  proceeds  aris- 
ing from  the  sale  of  said  lands  to  the  pay- 
ment of  said  legacies.  Plaintiff  further  states 
that  defendant  A.  C  Donovan,  administrator, 
and  O.  H.  Carter,  trustee,  are  now  about  to 
sell  said  lands  under  and  by  virtue  of  said 
deed  of  trust  executed  by  plaintiff  as  afore- 
said and  that  if  they  are  not  restrained  and 
enjoined  by  this  court  from  so  doing  tbey  will 
sell  same  and  this  plaintiff  will  sustain  Ir- 
reparable Injury  for  which  he  had  no  ade- 
quate remedy  at  law;  that  said  Injuries  are 
caused  by  the  failure  and  refusal  of  said 
Margaret  M,  Harber,  executrix  as  aforesaid, 
to  apply  the  proceeds  of  the  sale  of  said  real 
estate  to  the  payment  of  said  legacies,  and 
from  a  possible  mistake  and  misunderstand- 
ing on  the  part  of  both  this  plaintiff  and  said 
executrix  as  to  her  power  undo'  and  1^  vlr- 
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tn«  of  said  laat  -wIIL  Plaintiff  fnrtli»  states 
that  he  purchased  said  lands  In  good  faith, 
relying  on  the  statements  and  r^resentations 
made  to  him  as  aforesaid  by  said  executrix 
and  letral  covmsel,  and  the  redtals  in  said 
executrix's  deed,  of  the  powers  conferred  on 
said  executrix  by  said  will ;  that  he  entered 
into  possession  of  said  lands  to  make  It  a 
home  for  himself  and  family,  and  made  valu- 
able ImproTemeuts  thereon  by  clearing  new 
lands,  fertilizing  old  lands,  and  building  new 
fences,  till  said  farm  Is  now  worth  five  hun- 
dred dollars  more  than  when  plaintiff  pur- 
chased the  same. 

'M^Therefore  plaintiff  prays  a  decree  of  this 
court  construing  said  will  as  affecting  the 
title  of  said  land  and  the  rights  and  equities 
of  this  plaintiff ;  and,  until  the  court  can  hear 
said  cause  and  render  a  decree  therein,  plain- 
tiff prays  for  a  temporary  Injunction  against 
defendants  O.  H.  Carter,  trustee,  and  A.  C. 
Donovan,  administrator,  restraining  and  en- 
Jolnlng  them  from  selling  said  land  until  the 
decree  of  this  court  may  be  rendered  directing 
him  to  whom  said  note  ought  to  be  paid,  the 
amount  due  on  said  note  Is  herewith  tendered 
Into  court  And,  should  snch  construction 
be  to  the  effect  that  said  will  conferred  upon 
said  executrix  power  and  authority  to  sell 
said  lands  according  to  the  understanding  of 
this  plaintiff  at  the  time  be  purchased  same 
as  aforesaid,  and  the  professed  understand- 
ing of  said  executrix,  then,  and  in  that  event, 
this  plaintiff  Is  ready  and  willing  to  pay  said 
note  to  defendant  A.  C.  Donovan,  adminis- 
trator, and  then  prays  that  the  title  of  said 
land  be  vested  absolutely  In  plaintiff,  dis- 
charged of  all  incumbrances  whatsoever. 
But,  If  said  construction  be  adverse  to  snch 
powers  as  said  executrix  claimed  to  have  and 
pretend  to  exercise  as  aforesaid,  or  that,  by 
reason  of  said  executrix's  failure  to  apply 
said  trust  funds  In  payment  of  said  legacies 
plaintiff's  title  to  said  lands  has  failed,  then, 
in  that  event,  plaintiff  alleges  and  avers  that 
there  is  a  total  failure  of  consideration  for 
tl)e  note  executed  by  plaintiff  and  delivered 
to  said  executrix  as  aforesaid,  and  a  like 
failure  of  consideration  for  the  five  hundred 
dollars  heretofore  paid  her.  And  that  such 
a  decree  may  be  properly  rendered,  and  com- 
plete justice  done,  plaintiff  tenders  Into  court 
tals  quitclaim  deed  to  said  lands  to  be  de- 
livered to  defendant  A.  O.  Donovan,  should 
the  court  so  decree,  and  prays  that  said  Dono- 
van, administrator,  b»  ordered  to  deliver  up 
said  note  given  by  plaintiff  to  said  executrix, 
and  that  the  same  be  canceled  and  for  naught 
held,  and  that  the  deed  of  trust  given  by 
plaintiff  to  secure  the  payment  of  said  note 
be  canceled  and  for  naught  held,  and  that 
plaintiff  be  decreed  a  Judgment  against  the 
defendant  A.  C.  Donovan,  adminlRtrator  of 
the  estate  of  said  Margaret  M.  Harber,  de- 
ceased, for  the  sum  of  five  hundred  dollars 
paid  said  Margaret  M.  Harber  as  aforesaid; 
and  for  sach  otlier  and  further  Judgments  and 


decrees  as  to  the  court  may  aetm  equitable 
and  in  good  conscience." 

There  were  other  parties  made  defendants 
in  this  proceeding,  that  is  to  say,  the  Board 
of  Missions  of  the  Cumberland  Presbyterian 
Church  and  the  Educational  Commission  of 
the  McAdow,  Missouri,  Ozark,  and  Missonrl 
Valley  Synods  of  the  Cumberland  Presby- 
terian Church,  as  well  as  one  Milton  Moore, 
whom  it  was  claimed  was  a  trustee  named  in 
the  will.  The  Board  of  Missions  as  well  as 
the  Educational  Board  of  the  Presbyterian 
Church  filed  answers  in  this  catiae,  in  which 
they  stated  substantially  and  maintain  that 
the  deed  nnder  which  plaintiff  claims  is  void, 
and  further,  that  one  Milton  Moore,  aa  tma- 
tee,  had  authority  under  the  terms  of  the 
will  to  convey  the  property,  and  that  Mar- 
garet M.  Harber  had  no  such  authority,  and 
prays  the  court  to  declare  such  executrix's 
deed  void  and  direct  tiie  trustee  under  the 
will,  Milton  Moore,  to  proceed  to  sell  the 
land  in  question  tor  the  payment  of  their 
legacies.  Milton  Moore  filed  his  answer, 
wherein  he  claimed  to  be  the  trustee  appoint- 
ed under  the  will,  with  power  to  sell  the  land 
In  question,  and  practically  adopts  the  allega- 
tions of  the  answers  of  ttie  other  defendant 
Boards.  The  demurrer  to  the  petition  as 
herein  indicated.  Interposed  by  O.  H.  Carter, 
trustee,  and  A.  G.  Donovan,  was  as  follows: 
"Now  comes  A.  O.  Donovan  as  administrator 
of  the  estate  of  Margaret  M.  Harber,  de- 
ceased, and  demurs  to  the  amended  petition 
and  bill  of  Interplea  of  T.  W.  Clark  for  the 
reasons  following,  to  wit:  (1)  Because  said 
petition  states  no  cause  of  action.  (2)  Be- 
cause, by  the  statements  in  said  amended  bill 
of  interplea  of  plaintiff,  be  is  not  enUtied  to 
the  relief  sought  and  Is  not  entitled  to  any  re- 
lief. (8)  Because  said  amended  petition 
and  interplea  is  vague,  indefinite,  and  uncer- 
tain, and  does  not  state  facts  sufflcimt  to 
constitute  a  cause  of  action,  and,  under  the 
statements  therein,  the  plaintiff  Is  not  entitied 
to  any  relief." 

On  the  11th  day  of  September,  1903,  the 
court  overruled  the  demurrer  as  herein  in- 
dicated, to  which  action  of  the  court  the  de- 
fendants O.  H.  Carter  and  A.  C.  Donovan 
then  and  there  in  open  court  objected  and 
excepted  at  the  time.  The  defendants  filing 
such  demurrer  refused  to  farther  plead  and 
elected  to  stand  on  their  demurrer.  Where- 
upon the  court,  on  the  12th  day  of  September, 
and  during  the  session  of  said  court,  proceed- 
ed to  make  a  finding  and  render  Judgment 
on  the  pleadings,  and  did  then  and  there  on 
said  12th  day  of  September,  1903,  make  and 
enter  the  finding  and  Judgment,  wlUch,  Mnit- 
ting  caption,  is  as  follows,  to  wit: 

"Now  on  this  day  comes  the  plaintiff  by 
his  attorney,  M.  E.  Morrow,  and  comes  the 
defendant  A.  C.  Donovan,  administrator  of 
the  estate  of  Margaret  M.  Harber,  deceased, 
by  Orchard  &  LIvesay  and  O.  L.  Haydon,  his 
attorneys,  and  comes  defendants  the  Board 
of  Missions  of  tlte  Cumberland  Presbyterian 
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OtTiTch.  fhe  Edacatlonal  GommlBSIoiu  of  the 
McAdow,  Missovirl,  Osark  and  Missouri  Val- 
ley Synods  of  tbe  Camberland  Presbyterian 
Church,  and  MUton  Moore,  by  their  attorneys. 
And  the  court  finds  that  the  remaining  de- 
fendants herein  have  been  dnly  summoned 
and  come  not  though  solemnly  called,  bat 
make  default  herein.  And  this  cause  coming 
on  r^nlarly  for  trial  upon  petition  and  de- 
murrer filed  by  defendant  A.  C.  Donovan,  ad- 
ministrator, and  answer  of  defendants,  the 
Board  of  Missions  of  the  Cumberland  Presby- 
terian Church  and  the  Educational  CommlEt- 
slon  of  the  McAdow,  Missouri,  Ozark  and 
Missouri  Valley  Synods  of  the  Cumberland 
Presbyterian  Church,  and  Milton  Moore,  trus- 
tee. 

"And  the  court  finds  that  no  reply  has  been 
filed  to  the  answer  of  the  three  last-named 
defendants  and  that  said  answers  are  there- 
by taken  as  confessed.  And  the  court  being 
fnlly  advised  In  the  premises  overruled  said 
demurrer. 

"And  tbe  court  finds  that  heretofore 
Tbomaa  Harber  died  testate  in  Howell  coun- 
ty, Missouri;  that  his  last  will  was  duly 
probated  by  the  probate  court  of  said  How- 
ell county,  on  the  27th  day  of  April,  1892; 
that  In  said  last-named  will  said  Harber 
provided  tbat  there  should  be  paid  to  said 
defendants,  tbe  Board  of  Missions  of  tbe 
Onmberland  Oburch  and  defendant,  the 
Educational  Conmilssion  of  the  McAdow, 
Missouri,  Ozark  and  Missouri  Valley  Synods 
of  the  Camberland  Presbyterian  Church,  each, 
the  sum  of  two  thousand  ($2,000)  dollars; 
tbat  said  bequests  should  be  paid  from  the 
■ales  of  real  estate  only;  that  said  Harber, 
by  his  last  will,  appointed  the  defendant, 
Milton  Moore,  trustee,  with  fall  power  to 
■ell  real  estate  left  by  him,  snfflclent  for  tbe 
payment  of  said  bequests;  that  at  the  time 
of  his  death  the  said  Thomas  Harber  was 
tbe  owner  in  fee  of  the  following-described 
real  estate,  situate  in  the  coimty  of  Howell, 
in  the  state  of  Missouri,  viz. :  Lots  one  (1) 
and  two  (2),  of  the  southwest  quarter  ^4) 
of  section  thirty  (SO)  township  twenty-four 
(24)  range  (8)  west 

"And  the  court  finds  that  Margaret  M. 
Harber  was  appointed  executrix  of  said  last 
will  and  entered  upon  the  discharge  of  her 
duties  aa  such  about  the  27th  day  of  April, 
1892 ;  that  the  said  Margaret  M.  Harber  de- 
parted this  life  on  the  17tfa  day  of  April,  1901, 
and  the  defendant  A.  O.  Donovan  was  duly 
appointed  administrator  of  her  estate  and  is 
now  In  the  discharge  thereof;  that  on  the 
21th  day  of  February,  1898,  for  the  considera- 
tion of  one  thousand  (|1,000)  dollars,  tbe 
•aid  Margaret  M.  Harber,  as  executrix  of 
tbe  estate  of  said  Thomas  Harber,  deceased, 
undertook  to  convey  to  the  plaintiff  herein, 
tbe  tracts  of  land  last  above  described  and 

'executed  to  him  a  deed  therefor  ,  of 

record  in  the  office  of  the  recorder  of  deeds 
of  said  county.  In  book  63  at  page  109 ;  that 
tat  payment  for  said  land  plaintiff  paid  to 
file  Bald  ezecntrix  tbe  sum  of  five  hundred 


(1000)  dollars  in  money  and  executed  ana 
delivered  to  her  a  note  of  the  date  last  afore- 
said, for  the  sum  of  five  hundred  ($600) 
dollars,  and  executed  and  delivered  to  tbe  de- 
fendant Q.  H.  Carter,  trustee,  a  deed  of 
trust  of  record  In  tbe  office  of  said  recorder 
of  deeds  in  book  64  at  page  87,  by  which  be 
conveyed  to  the  said  Carter  the  said  tracts 
of  land  as  security  for  the  payment  of  said 
note,  and  the  court  finds  tbat  said  executrix, 
as  such,  has  no  power  to  convey  the  title  to 
said  tracts  of  land,  and  that  the  deed  by  ber 
to  the  plaintiff  conveyed  no  title  to  the  same ; 
that  the  payment  by  plaintiff  to  said  executrix 
of  the  said  sum  five  hundred  ($500)  dollars  and 
tbe  execution  and  delivery  by  talm  to  her  of 
said  note  for  a  like  sum  and  the  executicm 
and  delivery  by  him  to  O.  H.  Carter,  trustee 
of  said  deed  conveying  said  lots  of  land  to 
secure  tbe  payment  of  said  note,  were  with- 
out consideration  and  wne  obtained  nnder 
mutual  mistake  of  facts. 

"And  the  court  finds  that  the  said  legacies 
were  not  paid  by  tbe  said  Margaret  M. 
Harber.  And  tbe  court  finds  tbat  plaintiff 
Is  entitled  to  recover  from  the  estate  of  the 
said  Margaret  M.  Harber,  deceased,  tbe  said 
som  of  money  so  paid  her  as  consideration 
of  said  land  aforesaid,  also  that  said  note 
for  tbe  remainder  of  said  consideration  and 
the  deed  of  trust  securing  same  should  be 
deemed  canceled  and  for  naught  held. 

"And  the  defendant,  A.  C.  Donovan,  elects 
to  stand  upon  his  said  demurrer  and  refuses 
to  plead  further. 

"It  is  therefore  adjudged  and  decreed  by 
the  court  tbat  judgment  for  want  of  answer 
be,  and  is,  hereby  rendered,  in  favor  of  the 
plaintiff  and  against  the  said  A.  C.  Donovan, 
administrator  of  the  estate  of  Margaret  M. 
Harber,  deceased. 

"And  it  is  further  ordered  that  said  note 
for  five  hundred  ($500)  dollars,  dated  Feb- 
ruary 24,  1808,  and  the  said  deed  of  trust 
executed  by  the  plaintiff  conveying  said 
tracts  of  land  to  O.  H.  Carter,  trustee,  for 
the  said  Margaret  M.  Harber,  executrix  of 
the  date  and  of  record  as  last  aforesaid,  be, 
and  tbe  same  are  hereby  canceled  and  for 
naught  held. 

"And  tbe  court  furtber  adjudged  and  de- 
creed tbat  plaintiff  have  and  recover  of  the 
defendant  A.  C.  Donovan,  administrator  of 
the  estate  of  Margaret  M.  Harber,  deceased, 
the  sum  of  five  hundred  ($500)  dollars  <m 
account  of  the  sum  so  paid  by  the  plaintiff 
to  her  as  consideration  for  said  lots  of  land 
to  bo  made  and  levied  of  the  property  In  his 
hands,  or  that  may  come  Into  his  hands  be- 
longing to  the  estate  of  said  Margaret  M. 
Harber,  deceased. 

"And  it  is  furtber  ordered  by  tbe  court  that 
said  Milton  Moores,  as  trustee,  sell  said  lands 
free  and  dear  of  all  claims  of  all  the  parties 
to  this  cause,  either  at  public  or  private 
sale,  on  such  terms  as  be  may  deem  best, 
and  that,  out  of  tbe  proceeds,  pay  each  of 
the  beneficiaries  before  mentioned,  the  sum 
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of  two  thousand  (|2,000)  doUara;  that,  It 
the  proceeds  of  snch  sale  be  not  si^clent  to 
pay  both  of  said  bequests  In  full,  then  same 
be  paid  pro  rata;  that  shonld  there  be  a 
■orpins  after  said  bequests  are  satisfied,  then 
the  same  shall  be  paid  to  Charles  Harber 
as  provided  In  said  will,  or  to  his  assigns. 

"It  Is  further  ordered  that  said  defendant 
Donoran,  administrator  as  aforesaid,  pay 
out  of  the  estate  of  the  said  Margaret  M. 
Harber,  deceased,  all  costs  incurred  herein, 
except  the  costs  made  by  Milton  Moore  and 
the  two  benefldarles  herein.  And  that  the 
costs  made  by  the  three  last-named  defend- 
ants be  i>ald  by  the  plaintlfF  and  that  exe- 
cntlon  issue  accordingly. 

"It  is  further  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  temporary  in- 
junction heretofore  granted  plaintiff  against 
defendants  G.  H.  Carter,  trustee,  and  A.  G. 
DonoTan,  administrator  be  and  the  same  la 
hereby  made  perpetual." 

Timely  motions  for  new  trial  and  In  arrest 
ot  Judgment  were  filed  by  the  defendants 
who  are  appealing  in  this  cause,  which  were 
by  the  court  overruled,  and,  from  the  decree 
and  Judgment  rendered  In  this  cause,  this 
appeal  was  In  proper  form  prosecuted  to  this 
oour^  and  the  record  Is  now  before  us  for  con- 
sideration. 

Orchard  ft  Uvesay  and  O.  L.  Haydon,  for 
appellants.  J.  N.  Burroughs  and  M.  H.  Mor- 
row, for  respondent 

FOX.  J.  (after  stating  the  facts).  At  the 
very  inception  of  this  controversy  upon  the 
dlBclosures  of  the  record  we  confess  that 
great  difficulty  confronts  us  In  determining 
the  precise  nature  and  character  of  this  pro- 
ceeding, as  well  as  the  relief  sought  by  the 
amended  petition  upon  which  the  decree  and 
Judgment  of  the  court  Is  predicated.  While 
we  fully  agree  with  learned  counsel  for  re- 
spondent that  it  Is  Immaterial  by  wb&t  name 
the  bill  Is  designated,  whether  it  be  deemed 
an  action  to  c(MiBtrue  a  will,  an  Interpleader, 
or  an  original  bill  In  equity  asking  tor  af- 
firmative relief,  yet  this  does  not  dispense 
with  the  essential  requirement  that  the  bill 
must  show  upon  its  face  a  clear  right  of 
the  plalntur  to  maintain  snch  an  action,  and 
the  allegations  of  the  bill  must  fully  warrant 
the  finding  and  judgment  of  the  trial  court 
based  upon  it 

We  have  carefully  analyzed  the  amended 
petition  as  well  as  the  answers  of  the  par- 
ties defendant  who  filed  answers  In  this 
cause  upon  which  pleadings  the  learned  trial 
Judge  altered  the  judgmient  and  decree  as 
herein  indicated,  and  we  are  of  the  oplnl(ni 
that  such  decree  and  judgment  Is  manifest- 
ly erroneous.  It  Is  apparent  upon  the  face 
of  the  petitl<»  that  this  controversy  Is  one 
solely  between  the  plaintUT  and  A.  O.  Dono- 
van, administrator  of  the  estate  of  Margaret 
M.  Harbor,  and  the  trustee  in  the  deed  of 
trust  given  to  secure  the  i>ayment  of  the 
balance  of  the  purchase  money  in  the  sale 


of  the  land  by  Margaret  M.  Harber  to  the 
plaintiff.  The  business  transaction  of  the 
sale  of  the  land  designated  in  the  petitimi  by 
Margarbt  M.  Harber  to  the  plaintiff,  the  ex- 
ecutl<Hi  by  her  of  a  deed  to  the  plaintiff,  the 
payment  of  |500  of  the  purchase  money,  and 
the  ezecntlon  of  a  note  for  9500,  the  balance 
of  the  purchase  money,  and  a  deed  of  trust 
to  secure  the  payment  of  such  note  Is  a  com- 
pleted transaction,  and  as  to  the  rights  and 
remedies  relative  to  such  transaction,  or 
arising  from  it,  concerns  no  one  except  ttaa 
parties  to  it.  It  Is  clear,  and  It  Is  made 
manifest,  upon  the  face  of  the  petition  that 
the  purpose  of  this  proceeding  Is  to  simply 
have  the  court  determine  whether  a  sale  of 
real  estate  fully  completed,  with  all  the  title 
papers  fully  executed.  Is  valid  or  Invalid,  and 
It  Is  sought  to  obtain  the  judgment  of  the 
court  upon  the  validity  of  snch  sale  upon  the 
theory  that  plaintiff  has  the  right  to  proceed 
In  equity  by  a  bill  of  interpleader  in  whlcb 
It  Is  sought  to  have  the  chancellor  constros 
the  provisions  of  a  will  executed  by  Thomafl 
Harber  In  his  lifetime. 

There  is  nothing  unusual  in  courts  of  equi- 
ty mtertainlng  jurisdiction  of  suits  to  con- 
strue wills,  for  It  is  a  part  of  the  ancient 
and  well-defined  jurisdiction  of  the  courts 
of  chancery  to  construe  wills  and  declare  the 
trust  created  thereby,  but  this  by  no  means 
is  to  be  construed  as  authorizing  any  person, 
regardless  of  the  relation  in  which  they  stand 
to  the  will,  to  maintain  such  a  proceeding. 
Where  an  executor  or  trustee  named  In  a 
win  has  any  doubt  as  to  the  proper  construc- 
tion of  the  terms  of  the  instnmient  they  are 
required  to  enforce  and  carry  out,  they  may 
very  appropriately  Institute  a  proceeding  to 
have  the  will  properly  construed  and  the  du- 
ties of  the  executor  or  trustee  defined  by  the 
decree  of  the  court,  or  where  devisees  or  lega- 
tees are  entitled  to  certain  rights  and  claims 
under  the  provisions  of  a  will  and  the  exec- 
utors or  trustees  named  in  the  will  refuse  or 
fall  to  execute  and  carry  out  the  provisions 
of  the  will  as  contemplated  by  the  testator, 
courts  of  equity  may  entertain  suits  institut- 
ed by  such  legatees  or  devisees  for  the  pur- 
pose of  construing  and  as  well  enforcing  the 
jKOvlslonB  of  the  will  as  cmistrued  by  the 
court  As  applicable  to  this  will  the  de- 
fendant Moore,  who  daima  to  be  the  duly 
appointed  trustee  in  the  will  to  execute  cer- 
tain conveyances,  and  the  Cumberland  Preft- 
byterlan  Church  organlzatlMis  that  are  mad* 
defendants  In  this  proceeding,  if  they  an 
in  doubt  as  to  the  proper  construction  «f 
the  terms  of  the  will,  might  very  appropriate- 
ly Institute  a  proceeding  to  have  such  will 
construed  and  Its  lurovisions  enforced  In  ac- 
cordance with  the  pn^)er  construction  as  de- 
creed by  the  court  but  upon  the  facts  as 
stated  In  the  petition,  this  plaintiff  has  no 
wacHi  Interest  in  the  will  of  Thomas  Harber 
as  would  authorize  hbn  to  maintain  an  action 
In  a  court  of  equity  to  have  snch  will  con- 
strued and  Its  provisions  enforced.    His  In- 
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terest  In  tlift  will  Is  merely  Incidental  to  a 
bnslneoB  tranaacUon  betweoi  him  and  Mra. 
Barber  wblcb  bas  been  fall;  completed,  and, 
in  a  oontrorera^  between  tbe  plaintltr  and 
tlie  estate  of  Mrs.  Harber,  or  of  any  one 
else,  respecting  the  validity  of  tbe  sale  of 
the  land  by  Mra.  Harber  to  the  plaintiff, 
aiieh  will  might  be  Introdnced  in  evidence  for 
the  purpose  of  showing  tbe  power  to  make 
Qie  conveyances,  or  tbe  want  of  power  to 
make  it,  and  the  court,  proceeding  with 
that  case,  as  an  Incident  In  the  trial  of  it, 
might  be  called  upon  to  construe  particular 
provisions  of  tbe  will,  but  that  this  plaintiff 
cannot,  for  the  purpose  of  obtaining  the 
Judgment  of  a  court  upon  a  passed  transac- 
tion which  has  been  fully  completed,  insti- 
tute this  proceeding,  thereby  bringing  parties 
into  court  who  are  Interested  in  the  provi- 
sions of  the  will,  and  ask  the  court  to  ad- 
judicate the  difference  between  him  and  the 
estate  of  Mrs.  Harber  upon  a  transactioik 
which  Is  passed  and  fully  completed,  and 
construe  the  provisions  of  the  will  and  ea- 
fOrce  them  in  accordance  with  such  coor 
■tmctlcMi,  is,  in  our  opinion,  too  plain  ft>r 
discussion.  In  other  words,  the  controversy 
betweoi  the  plaintiff  and  tbe  estate  of  Mrs. 
Harber,  as  to  the  purchase  money  paid  and 
tbe  note  and  deed  of  trust  for  the  balance  of 
the  purchase  money,  cannot  be  litigated  or 
determined  upon  the  allegations  of  the  peti- 
tion in  this  proceeding  and  upon  the  theory 
titat  this  is  a  proceeding  asking  tbe  court  to 
construe  the  provisions  of  a  will.  It  is  equal- 
ly clear  that  tbe  plaintiff  cannot,  by  making 
partiea  def«idant  who  have  tbe  right  to  have 
this  will  construed,  bring  them  into  court, 
and  then,  by  their  answers  asking  for  the 
construction  of  the  will  and  the  enforcement 
of  its  provisions,  convert  the  proceeding  into 
an  original  one  by  such  defendants,  and 
therd>y  obtain  for  them  the  relief  to  which 
tbey  would  have  been  entitled  bad  they  in- 
atltated  an  original  proceeding  for  that  put^ 
pose.  The  defendant  Moore  and  the  church 
organizations  were  not  proper  parties  to  this 
proceeding,  and,  as  before  stated,  the  only 
parties  who  have  any  Interest  In  the  contro- 
veray  respecting  the  sale  of  the  land  by  Mrs. 
Harber  to  the  plaintiff,  are  the  administrator 
of  her  estate  and  tbe  trustee  in  the  deed  of 
trust  given  to  secure  the  promissory  note  for 
the  balance  of  the  purchase  money.  It  is 
manifest  that  plaintiff  in  this  suit  is  pro- 
ceeding upon  the  theory  that  he  can  have  the 
ocmtioversy  between  him  and  the  estete  of 
Mrs.  Harber  adjusted  and  litigated  in  a  pro- 
ceeding to  construe  the  will  of  Thomas  Har- 
ber. This  cannot  be  done.  Doubtless  plain- 
tiff. In  tbe  purchase  of  the  land  from  Mra 
Harber,  acted  In  perfect  good  faith,  aa  In- 
dicated I7  the  all^atlons  In  the  petition, 
and  there  is  nothing  disclosed  by  the  rec- 
ord which  would  Indicate  otherwise;  but.  If 
be  failed  to  obteln  any  title  to  the  land  Iqr 
reason  of  want  of  power,  under  the  provi- 
sions at  the  will,  iB  Mn.  Harber  to  oonveiy 


the  same^  and  be  Is  seeking  to  recover  the 
purchase  money  paid  and  tbe  cancellation  of 
the  note  and  deed  of  trust,  then  his  remedy, 
if  he  had  any,  about  which  we  e^Lpress  no 
opinion,  must  be  sought  against  the  estete 
of  Mrs.  Harber,  deceased,  and  the  trustee 
in  the  deed  of  trust,  along  lines  which  are 
frequently  recognized  by  courts  of  equity — 
that  the  sale  was  made  through  misteke  of 
both  law  and  fact,  and  that  the  note  execut- 
ed for  the  balance  of  the  purchase  money, 
as  well  aa  tl)e  deed  of  trust,  are  without  con- 
sideration. But,  in  order  to  stete  a  cause 
of  action  along  those  lines,  the  plalnUff  most 
take  a  position  that  there  was  no  power  In 
Mrs.  Harber  to  make  such  sale,  and  the  al- 
legations In  tbe  petition  must  be  in  uormony 
with  the  position  token  upon  that  subject 

It  will  be  observed  that  the  petition  in  this 
cause  neither  alleges  that  there  was  no  pow- 
er or  that  there  was  power  in  Mrs.  Harber 
to  make  tbe  sale,  but  simply  proceeds  upon 
tbe  theory  that  he  can  state  the  facts  con- 
nected with  the  making  of  such  sale  upon 
the  theory  that  the  court  will  construe  the 
win  and  determine  the  validity  of  a  business 
transaction  that  has  been  long  since  fully 
completed.  This  cannot  be  done^  Thus  It 
follows  that  the  amended  bill  filed  by  plain- 
tiff falls  to  state  sufficient  facts  to  authorize 
the  court  to  render  a  decree  construing  the 
provisions  of  the  will  of  Thomas  Harber  or 
a  Judgment  enforcing  the  provisions  of  such 
will  in  accordance  with  such  construction. 
It  also  falls  to  state  a  cause  of  action  against 
the  defendant  A.  O.  Donovan,  administrator 
of  tbe  estate  of  Mrs.  Harber,  deceased,  and 
O.  H.  Carter,  trustee  in  the  deed  of  trust, 
for  the  recovery  of  the  purchase  money  paid 
and  the  cancellation  of  tbe  note  and  deed  of 
trust  given  for  the  balance  of  the  purchase 
money,  which  wouid  support  tue  Judgment 
and  decree  rendered  in  the  cause  upon  that 
branch  of  this  case.  The  petition  does  not 
state  a  cause  of  acticm  upon  the  theory  that 
plaintiff  has  a  right  to  have  the  Judgment 
of  the  court  as  to  the  proper  party  to  whom 
to  pay  the  balance  of  the  purchase  money,  for 
It  is  manifest  from  the  allegations  in  tbe 
petition  that,  if  the  plaintiff  is  to  pay  the 
balance  of  the  purchase  money  evidenced 
by  his  note  to  Mrs.  Harber,  there  is  only  one 
person  to  whom  such  money  must  be  paid, 
and  that  is  the  administrator  of  the  estate  of 
Mrs.  Harber.  If  Mrs.  Harber  had  no  power 
to  execute  the  trust  indicated  In  the  will 
In  respect  to  the  sale  of  land  to  pay  the 
legacies  to  the  church  organizations,  then  tia 
fund  arising  from  a  sale  made  by  her  with- 
out any  such  power  would  be  void,  and  tbe 
fund  arising  from  such  sale  could  in  no  sense 
be  a  trust  fund,  and  such  church  organiza- 
tions would  have  no  cause  of  action  to  recov- 
er such  fund,  and,  while  their  righto  to  have 
the  land  sold  by  the  proper  and  legally  au- 
thorized trustee  would  not  be  affected  by 
such  unauthorized  sale  by  Mrs.  Harber,  yet 
they  nor  tbe  plaintlfl  would  not  be  In  any 
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position  to  ask  the  court  to  decree  tbat  tbey 
were  entitled  to  a  fund  realized  by  an  nn- 
antborized  sale  of  tbe  land. 

In  support  of  the  contention  of  respondent 
that  this  is  a  good  pleading  for  the  purpose 
of  having  the  will  of  Thomas  Harber  con- 
strued, our  attention  Is  directed  to  the  case 
of  First  Baptist  Church  t.  Robberson,  71  Mo. 
326.  A  careful  examination  of  that  case 
will  clearly  demonstrate  tbat  it  is  in  perfect 
harmony  with  the  conclusions  reached  in  this 
cause,  as  herein  expressed.  In  other  words, 
it  is  clearly  pointed  out  In  that  case  that 
executors  and  trustee,  or  other  persons  IntM-- 
eated  in  the  provisions  of  a  will,  may  Inr 
stltute  an  equitable  proceeding  for  the  pur- 
pose of  construing  the  provisionB  of  the  will 
and  defining  the  duties  of  tbe  executor  or 
trustee,  for  the  purpose  of  forestalling  any 
wrongful  acta  in  the  administration  of  the 
estate  or  anticipated  mischief,  which  may  re- 
sult during  the  course  of  the  administration. 
That  case  nowhere  indicates  that  a  proceed- 
ing may  be  maintained  upon  the  theory  of 
construing  a  will  for  tbe  purpose  of  adjudi- 
cating the  validity  of  past  occurrences  and 
transactions  which  are  completed,  but,  on 
the  other  hand,  it  is  strongly  intimated  that 
such  a  proceeding  cannot  be  maintained,  dhd 
such  is  not  the  purpose  and  object  sought  by 
suits  for  the  construction  of  wills.  That  case 
was  one  in  equity  for  the  purpose  of  having  a 
will  construed.  One  of  the  controverted  ques- 
tions arising  In  it  was  as  to  whether  the  Juris- 
diction was  in  the  circuit  court  as  a  court  of 
equity  or  in  the  probate  court  under  the 
provisions  of  the  statute.  In  the  discussion 
of  that  proposition,  Sherwood,  J.,  very  clearly 
pointed  out  the  nature  and  character  of  ac- 
tions to  construe  wills  and  the  purposes  and 
objects  sought  by  such  proceeding.  He  said: 
"The  powers  invoked  here  are  not  within  the 
scope,  grasp,  or  Jurisdiction  of  probate  courts, 
but  powers  possessed  alone  by  courts  of 
equity,  possessed  Independent  of,  and  long 
anterior  to,  the  existence  of  the  statute  men- 
tioned, possessed  for  the  beneficent  purpose 
of  affording  relief  where  no  adequate  redress 
can  be  afforded  under  tbe  ordinary  course  of 
legal  procedure.  Now,  it  has  been  determined 
that  probate  courts  in  this  state  possess  no 
chancery  powers.  Presbyterian  Church  v. 
McElbinney,  61  Mo.  540.  But  it  is  only  in  a 
tribunal  possessing  such  powers  that  an  ex- 
ecutor or  administrator  can  file  a  bill  In  the 
nature  of  a  bill  of  interpleader,  in  order  to 
have  his  duties  defined  and  his  pathway 
marked  out  by  tbe  decree  of  a  court  fully 
competent  to  adjudicate  upon  tbe  complex 
questions  which  sometimes  arise  in  tbe  course 
of  administration.  And  tbe  reason  why  a 
court  of  equity  is  the  only  tribunal  thus  com- 
petent Is  because  a  court  of  law  can  deal 
alone  with  past  occurrences,  while  tbe  pe- 
culiar province  and  distinguishing  feature  of 
the  court  of  equity  is  to  administer  preventive 
Justice,  to  entertain  measures  of  precaution- 
aiy  relief,  to  forestall  wrongs  or  anticipated 


mischief,  and,  In  affording  Its  comprehensive 
and  wide-reaching  relief,  extend  its  arm  in 
futuro,  arrest  the  progress  of  impending  evils, 
and  thwart  the  threatened  danger." 

Our  attention  is  also  directed  to  the  cases 
of  Mersman  y.  Mersman,  136  Mo.  244,  37 
S.  W.  908;  Bank  of  Commerce  ▼.  Cbamben 
et  al.,  96  Mo.  469,  10  S.  W.  88;  Hamer  ▼. 
Cook,  118  Mo.  476,  24  S.  W.  180.  Tbeae 
cases  in  no  way  conflict  with  tbe  oonclnslons 
as  herein  expressed  applicable  to  the  case 
at  bar.  Tbe  rule  announced,  tbat  parties  in- 
terested in  the  provisions  of  a  will,  who  are 
required  to  take  some  action  or  perform  some 
duty  arising  under  tbe  will,  may  have  the 
terms  construed  by  the  courts  before  acting, 
is  conceded  and  expressly  stated  In  this  opin- 
ion. But,  on  the  other  hand.  It  is  nowbore 
Indicated  in  those  cases  that,  where  a  trans- 
action has  been  fully  completed,  simply  be- 
cause tbe  provisions  of  tbe  will  may  have 
been  an  incident  In  tbe  entering  into  and 
completing  of  such  transaction  between  the 
parties,  a  plaintiff  may  maintain  a  suit  for 
tbe  construction  of  such  will  and  thereby 
have  such  past  occurrences  and  completed 
transactions  adjudicated  and  settled. 

We  deem  it  unnecessary  to  pursue  this 
subject  further.  We  have  indicated  our  views 
upon  this  proceeding  which  results  in  tbe 
conclusion  tbat  the  decree  and  Judgment  ren- 
dered in  this  cause  must  be  reversed.  If  the 
sale  to  plaintiff  was  void,  whatever  remedy 
be  may  bare  (about  which  we  express  no 
opinion)  must  be  litigated  between  tbe  par- 
ties as  herein  suggested.  A.  C.  Donovan,  ad- 
ministrator of  the  estate  of  Mrs.  Harber,  and 
G.  H.  Carter,  trustee,  have  been  served  with 
process  and  are  in  court  The  injunction  is 
also  in  force,  and,  if  the  plaintiff  is  in  a  posi- 
tion to  file  an  amended  petition  stating  a 
cause  of  action  along  the  lines  herein  indicat- 
ed, we  are  inclined  to  give  him  an  opportu- 
nity of  so  doing,  or,  if  be  prefers  to  adjudi- 
cate the  validity  of  tbe  sale  made  by  Mrs. 
Harber  to  him  in  Ms  defense  to  the  proceed- 
ing to  enforce  the  collection  of  the  balance  of 
the  purchase  money,  then  he  may  dismiss  this 
proceeding  and  adopt  tbat  course. 

Entertaining  the  views  as  herein  express- 
ed, the  Judgment  and  decree  of  the  trial  court 
should  be  reversed,  and  the  cause  remanded, 
and  it  is  so  ordered.    All  concur. 


GRAIN  et  al.  v.  PETERMAN. 

(Supreme  Court  of  Missouri,   Division  No.   1. 
Dec.  22,  1906.) 

1.  Appeal  —  PRESuifpnons  —  Faois  to  Sdb- 
TAin  Dboision. 

Where,  on  appeal,  in  an  action  tried  to  the 
court  without  a  Jury,  it  does  not  appear  on 
what  legal  point  the  case  turned,  if  there  is 
■ufflclent  in  the  record  on  any  point  to  justify 
the  finding,  it  will  be  presumed  that  ft  was 
the  decisive  point  In  the  case, 
a.  Advxbsi  Possebsiom— Aotual  PoBsaanoR. 

The  mere  cutting  of  timber  and  selling  to 
others    the    right    to    do    so   and    herding    <rf 
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cattle  on  land  did  not  amoaat  to  actual  posses- 
sion, thougli  done  nnder  color  and  actnal  claim 
of   title. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
▼(d.  1,  Adverse  Possession.  H  111.  112.] 

S.  Samk— Dttbatioh  or  Possession. 

Under  the  express  provisions  of  Rev.  St. 
1809,  f  4268,  wliere  neither  one  claiming  land 
or  anj  one  claiming  onder  him  has  l>een  in 
possession  or  paid  taxes  for  30  consecntiTe 
years,  he  has  only  one  year  in  which  to  brine 
an  action  to  recover  the  same  after  the  actoai 
taking  of  poflseesion  by  another,  and,  on  btilure 
to  do  so,  title  vests  absolutely  in  the  other. 

Appeal  from  Circuit  Court,  Dent  County; 
h.  B.  Woodside,  Judge. 

Action  by  Oecar  B.  Craln  and  others 
•Xalnst  T.  D.  Petenuan.  From  a  Judgment 
In  favor  of  defendant,  plalntUFs  appeal.  Af- 
firmed. 

John  W.  McCellan  and  Bd.  J.  Shuck,  for 
aivellants.    D.  W.  Clements,  for  respondent 


YALIilANT,  J.  PlaintlflB  sue  in  ejectment 
for  the  possession  of  320  acres  of  land  In 
Dent  county.  Plaintiffs  introduced  in  evi- 
dence the  government  platbook  showing  that 
the  land  in  question  was  entered  by  Aaron 
O.  Craln  in  1857.  They  also  Introduced  evi- 
dence tending  to  show  that  Craln  died  In 
1879  and  that  the  plalntUts  are  bis  heirs  at 
law.  Also  that  from  1870  to  1875  a  man 
named  Shuck,  who  Is  now  dead,  lived  near 
the  land  and  used  to  cut  grass  on  it  and  he 
was  heard  to  say  that  he  had  a  lease  from 
Grain  under  whicli  he  cut  the  grass.  The 
testimony  on  the  part  of  the  def^idant 
tended  to  show  as  follows:  Aaron  O.  Craln 
never  lived  in  Missouri.  Neither  he  nor  any 
one  claiming  or  who  might  claim  under  him 
had  for  30  consecutive  years  been  in  pos- 
session, and  neither  he  nor  any  one  claiming 
or  wbo  might  claim  nnder  him  had,  for  that 
period  of  time,  paid  any  taxes  on  the  land. 
A  sheriff's  deed  on  a  Judgment  against  one 
S.  M.  Alward  for  the  taxes  of  1875  and 
1876  conveying  the  land  to  A.  H.  Love,  dated 
October  11,  1879.  duly  recorded.  A  sheriff's 
deed  to  said  land  on  Judgment  against  N.  I. 
Kenyon,  A.  H.  Love,  L.  Judson,  and  Aaron 
G.  Grain  for  the  taxes  of  1896  to  A.  H.  Love, 
dated  April  6,  1899.  Warranty  deed  from 
Love  to  defendant  Peterman  December  11, 
1902,  iwth  duly  recorded.  There  was  evl- 
dmce  for  defendant  tending  to  show  that, 
immediately  after  Love  received  the  first 
sheriff's  deed  In  1879,  he  placed  It  on  record 
and  exercised  acts  of  ownership  over  the 
land,  herding  cattle,  cutting  timber,  etc., 
but  the  first  actual  possession  under  bis  title 
was  in  1895  or  1890  and  that  was  the  first 
actual  possession  by  anyone.  Since  that  date 
the  land  has  been  in  the  actual  possession  of 
Love  or  one  claiming  under  him  and  Love  or 
his  assignee  has  paid  the  taxes  every  year 
from  1879  to  date  except  for  the  year  1896. 
This  suit  was  brought  July  24,  1903.  A  Jury 
was  waived,  and  the  cause  was  tried  by  the 
eonrt    No  instruction  or  declaration  of  law 


was  asked  or  given.  The  finding  and  Judgment 
were  for  the  defendant,  and  the  plaintiff  ap- 
pealed. 

In  the  absence  of  any  Instruction  or  dec- 
laration of  law  asked  by  either  party  or  given 
by  the  court,  we  do  not  know  exactly  on 
what  legal  point  the  case  turned,  but,  in 
such  condition  of  the  record,  if  there  is 
sufficient  in  the  record  on  any  point  to  Justify 
the  finding  and  Judgment,  we  will  presume 
tliat  that  was  the  decisive  point  in  the  case. 
After  it  was  shown  by  defendant's  evidence 
that  neither  Craln  nor  any  one  claiming 
under  him  bad  been  in  possession  of  the 
land  or  paid  any  taxes  thereon  for  more  than 
80  consecutive  years,  the  plaintiff  attempted 
in  rebuttal  to  show  such  possession,  and  for 
tliat  purpose  introduced  the  evidence  above 
stated  in  regard  to  the  cutting  of  grass 
by  a  man  named  Shuck.  But  there  was  no- 
evidence  of  actual  possession,  and  the  evi- 
dence that  Shuck  in  Justification  of  his  act 
of  cutting  the  grass  bad  been  heard  25  or 
30  years  ago  to  say  that  he  had  a  lease 
from  Grain  which  gave  him  such  authority 
was,  if  competent  at  all,  not  such  evidence 
as  to  which  a  trier  of  the  facts  was  Ixmnd 
to  accord  much  probative  force.  The  acts  of 
Love,  after  be  recorded  liis  sheriff's  deed,  in 
herding  cattle,  cutting  timber,  and  selling 
to  others  the  right  to  do  so,  were  more 
ostensible  acts  of  ownership  than  the  cutting 
of  grass  by  Shuck,  yet  those  acts  did  not 
amount  to  actual  possession  though  done 
nnder  color  and  actual  claim  of  title.  Nye 
V.  Alfter,  127  Mo.  629,  30  S.  W.  188.  De- 
fendant's possessory  title  began  only  In  189S 
or  1896  which  was  less  than  10  years  before 
the  filing  of  this  suit  But,  nnder  section 
4268,  Rev.  St  1899,  knoym  as  the  30-year 
limitation,  that  possession  was  sufficient  to 
defeat  plaintiffs'  recovery.  Under  that  stat- 
ute when  neither  Grain  nor  any  one  clalming^ 
under  him  had  been  in  possession  or  paid 
any  taxes  for  a  period  of  30  consecutive 
years,  he  or  anyone  claiming  under  him  was 
given  only  one  year  in  which  to  bring  his 
suit  after  Uie  actual  lawful  possession  of 
Love,  or  that  of  the  man  under  him,  bad 
begun,  and  the  statute  provides  that.  In  case 
suit  is  not  brought  within  one  year,  the  title 
to  the  land  shall  vest  in  the  person  in  pos- 
session. The  plaintiffs  did  not  bring  their 
suit  within  the  period  allowed  by  that  stat- 
ute and  therefore  they  are  barred. 

The  Judgment  is  afBrmed.    All  concur. 


STONBR  V.  ROTAR. 

(Supreme  Coort  of  Missouri,  Division  No.   L 
Dec  22,  1006.) 

1.  Nbw  Tbiai  —  Statdtobt  Pkotudors  — 

VALIDITT— COMPLIAMCS. 

Rev.  St  1899,  f  801,  requiring  every  order 
allowing  a  new  trial  to  specify  of  record  the 
grounds  on  which  the  new  trial  is  granted, 
18  valid  as  an  exercise  of  the  power  of  the 
Legislature  to  prescribe  the  procedure  In  the 
granting  of  new  trials,  and  the  courts  should 
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comply  tberewiUi,  for  to  disregard  it  wfll  foro* 
on  an  appellant  not  only  the  Iwrdan  he  wonM 
hare  if  the  gronnda  had  been  apedfled,  tmt 
the  burden  of  ahowinc  that  in  the  whole  record 
there  waa  no  ground  jnatifying  the  order. 

[Ed.  Note.— For  caaea  in  point,  aee  Cent  Dig. 
Tol.  87,  Now  Trial,  f  330.] 

S.  Public  Lands  —  Island  in  Naviqabli 
Stream— TiTUe  or  Fcdhiai.  OovKaNiiEifT. 
Where  an  island  in  the  Miaaonri  rirer 
eziated  before  Miaaonri  became  a  atate,  and 
it  waa  sarroTed  aa  goTemment  land  and  patent- 
ed bj  the  United  States,  no  title  to  it  ever  vested 
in  the  atate. 

[Ed.  Note,— For  caaes  in  point,  aee  Cent  Dig. 
TOl.  41,   Public   Landa.   H  6,   6.1 
8.  Appeal  —  Bxview  —  Exclusion  or  Hti- 
DKNCK— Ehbob  Cubko  bt  Subsequkht  Ao- 

HIBSION. 

The  error  in  excluding  a  patent  from  the 
federal  government  and  deeds  aa  evidence  of  title 
•f  plalntilf  In  ejectment  is  not  cured  by  allow* 
ing  plaintiff  to  introduce  the  patent  and  deeds 
as  evidnnce  of  color  of  title  in  support  of  his 
claim  of  title  by  adverse  possession. 

4.  Ejectmunt— Tbial— QuKariON  fob  Jubt. 

Where,  in  ejectment  for  the  recovery  of 
land  formed  by  accretion  in  a  river,  defendant 
claimed  title  to  land  on  the  bank  of  the  river, 
and  alleged  that  the  land  sued  for  was  an 
accretion  thereto,  and  the  patent  and  deeds 
constituting  the  title  in  defendant  to  the  original 
land  on  the  shore  were  Introduced  in  evidence 
without  objection,  and  there  was  no  contrary  evi- 
dence, the  court  might  assume  tliat  defendant  or 
his  grantors  originally  owned  the  land  deacribed 
in  the  patent  and  deeds,  but  the  question  wheth- 
er the  land  aoed  for  waa  embraced  in  the  de- 
scription or  had  been  formed  by  changes  wrought 
by  the  river  was  for  the  jury. 

[Ed.  Note.— For  caaes  in  point,  see  Cent.  Dig. 
vol.  17,  Ejectment,  {  808.] 

5.  Tbial  —  Bvidxnob  —  Objbotionb  —  Sn»- 

FICIENCT. 

Aji  objection  to  evidence  that  it  is  irrelevant 
ia  sufficiently  specific,  for  it  means  tliat  it  does 
not  bear  on  any  issue  in  the  case,  but  an  ob- 
jection that  the  evidence  is  incompetent,  without 
a  specification  in  what  respect  it  is  so,  is  in- 
sumcient 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {   199.1 

6.  BJBCTMKNT— EVIDENOt— ADinSBIBILITT. 

Where,  in  ejectment  for  the  recovery  of 
land  formed  Inr  accretion  in  a  river,  defendant 
claimed  that  ue  land  was  an  accretion  to  his 
land,  a  patent  and  deeds  constituting  his  title 
to  the  landa  were  relevant 

7.  Watxbs  and  Wateb  Ooubses— Accbetion. 

In  ejectment  for  the  recovery  of  land 
formed  by  accretion  in  a  river,  defendant  claimed 
title  to  land  on  the  river  bank  and  tliat  the  land 
aued  for  was  an  accretion  to  his  land.  Plain- 
tiff claimed  the  land  as  an  accretion  to  an  island 
in  the  river.  The  river  ran  with  the  current 
on  both  sides  of  the  island.  Later  the  channel 
forsook  the  south  side  and  left  onlv  a  slough 
there.  Defendant's  evidence  showed  that  the 
slough  that  waa  there  was  not  the  original 
slough,  but  waa  a  new  water  course  cut  suddenly 
by  a  flood  three  or  four  years  before  the  suit 
was  brought,  and  that  it  cut  through  defend- 
ant's land,  dividing  it  Held  that  if  the  orig- 
inal slough  disappeared,  and  if,  in  tbe  course 
of  its  disappearance,  the  land  in  controversy  was 
added  to  dciendant's  land  by  the  gradual  deposits 
of  the  soil,  it  became  defendant^  property,  and 
if  tiiereafter  the  slough  suddenly  cut  ita  way, 
in  a  season  of  hi^h  water,  through  the  accre- 
tion, dividing  it  into  two  parts,  it  remained 
defendant's  land,  notwithstanding  the  division. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  {{  93,  95; 
vol.  87,  Navigable  Waters,  |  270.] 


Appeal  from  Clrcalt  Court,  Saline  Connty; 
Samnei  Davis,  Judge. 

Action  by  EdwaM  D.  St<m«-  acalnst 
Adolph  Hoyar.  From  a  Jndcment  tat  plaln- 
OfC,  defendant  appeals.    Affirmed. 

Robert  M.  Reynolds,  a  J.  Wheeler,  and 
Harry  Parsons,  for  appellant  J<rfm  A.  Doa- 
lap  and  D.  D.  Dnggins,  for  respondent 

VALLIAMT,  J.  This  is  an  action  of  eject- 
ment to  recover  tlie  possession  of  oertala 
land  in  Saline  conn^.  Tbe  land  was  formed 
by  accretiims  in  the  Missouri  river.  Plaim- 
tur  claims  title  through  patents  from  the 
United  States  to  his  remote  grantors  and  a 
succession  of  deeds  from  them  and  their 
grantees  to  him  to  certain  land  in  an  island 
In  the  river,  and  he  claims  that  the  land  sued 
for  Is  an  accretion  to  bla  land  covered  by 
those  patents  and  deeds.  Defendant  claims 
title  to  the  land  on  the  river  bank  derived 
through  a  patent  from  the  United  States  and 
deeds  following,  and  he  claims  that  the  land 
sued  for  is  an  accretion  to  his  land.  Tbe 
main  question  in  the  case  is  one  of  fact, 
but  one  of  not  very  simple  solution.  The 
patents  from  the  United  States,  which  are 
the  foundation  of  the  plaintUTs  paper  titles 
were  issued  In  1865.  They  call  for  tbe  land 
patented  by  numbers  of  lots  in  sections, 
township,  and  range,  showing  that  they  fol- 
lowed,  or  purported  to  follow,  the  descrip- 
tions In  the  government  survey.  When  these 
patents  were  offered  In  evidence  the  defend- 
ant objected  on  the  ground  that  prior  to  185S 
the  general  government  had  granted  to  tbe 
state  of  MlBsourl  the  title  to  all  lalands  In 
the  Missouri  river,  the  court  sustained  the 
objection.  The  succeeding  deeds  by  which 
the  title  came  down  from  the  patentees  to 
the  plaintiff  were  also,  on  the  same  ground, 
excluded.  But  later  in  the  trial  the  court 
allowed  the  plaintiff  to  introduce  his  patents 
and  deeds,  not  as  giving  title,  but  as  giving 
color  of  title  under  which  the  plaintlfl  was 
allowed  to  introduce  evidence  tending  to 
prove  that  he  had  been  in  possession  of  the 
land  described  in  the  patents  and  deeds  for 
a  period  long  enough  to  give  him  title  as  by 
adverse  possession.  The  defendant  offered 
In  evidence  the  patent  from  the  government 
and  the  deeds  following  bringing  the  title 
down  In  regular  course  to  himself  to  the 
land  he  claimed  on  the  river  bank,  the  main 
shore.  To  these  documents  the  plaintlfl  of- 
fered the  general  objection  "InoHnpetMit, 
Irrelevant,  and  ImmatMlal"  which  the  coort 
overruled,  and  they  were  admitted.  The 
bulk  of  the  evidence  related  to  the  changes 
made  by  the  river  in  Its  course  and  the 
formation  of  the  land  In  suit,  the  ultimate 
question  being,  was  this  land  formed  against 
the  plalntlfTs  land  on  the  island  or  was  It 
formed  against  the  defoidant's  land  on  the 
main  shore?  The  jury  found  the  issues  for 
the  defendant,  whereupon  the  plaintiff  filed 
a  motion  for  a  new  trial  which  the  court 
sustained,  and  the  defendant  appealed. 
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1.  TIm  derk  is  entering  flie  order  on  th« 
record  vt  the  coort  omitted  to  state  the 
Snmnd  or  grounds  on  'whidi  the  new  trial 
ma  awmrded.  Section  801,  Rer.  St  1880, 
eqpreaslr  requires  that  "every  order  allowing 
a  nefw  trial  ihall  specify  of  record  the  ground 
«r  gronnda  oa  which  said  new  trial  !■ 
granted."  In  tlie  same  section  the  trial 
eourt  Is  ftorbldden  to  grant  more  than  one 
new  trial  to  the  same  party,  except  for 
causes  therein  stated.  Whether  the  General 
Assembly  has  authority  under  the  Constitu- 
tion to  limit  the  Judicial  power  to  audi  an 
extent  as  to  forbid  a  trial  court  granting  a 
new  trial  when  or  whenever  In  Its  Judgment 
It  would  be  a  miscarriage  of  Justice  to  give 
effect  to  the  verdict.  Is  a  question  on  whldi 
there  might  be  differences  of  opinion,  bat 
the  power  of  the  Legislature  to  prescribe  a 
code  of  procedure  Is  unquestioned,  and 
eonrtB  are  bound  to  obey  the  law  so  pre- 
scribed. Therefore  when  an  order  sustain- 
ing a  motion  for  a  new  trial  Is  recorded  and 
in  the  record  the  ground  or  grounds  on  which 
the  new  trial  Is  granted  are  not  specified, 
If  It  was  an  accidental  omission  it  was 
a  neglect  of  duty,  If  it  was  an  Intmtional 
omission  It  was  a  willful  violation  of  law,  and 
in  either  case  it  was  an  Injustice  to  the  ap- 
pellant. Whilst  we  have  said  that  an  erder 
granting  a  new  trial  would  not  be  reversed 
even  If  the  ground  stated  by  the  court  did 
not  Justify  the  order,  provided  the  respond- 
ent; upon  whom  in  that  partlcolar  the  bur- 
den rested,  could  point  to  some  other  ground 
Uiat  did  Justify  it  (Candee  v.  Ry.  130  Mo. 
142,  31  &  W.  1029;  Millar  t.  Car  Co.,  180 
Mo.  517,  82  S.  W.  300),  yet  we  have  never 
sanctioned  the  practice  of  disregarding  the 
Btatate  that  requires  the  grounds  to  be 
stated.  When  the  statute  is  disregarded,  an 
appellant  who  is  forced  to  bring  the  record 
here  without  specification  of  the  ground  on 
wlilch  his  verdict  was  set  aside  has  not  only 
the  burden  he  would  have  If  the  ground  had 
been  so  specified,  but  the  burden  of  showing 
Uiat,  In  the  whole  record,  there  was  no  ground 
Justifying  the  order.  We  have  neva  re- 
versed an  order  granting  a  new  trial  tot 
failure  of  the  record  to  show  the  ground 
«D  which  the  order  was  founded,  because  no 
ease  has  yet  come  before  us  In  which  Justice 
seemed  to  demand  that  course. 

2.  The  court  erred  In  sustaining  the  objec- 
tion of  defendant  to  the  patents  and  deeds 
mder  which  the  plaintiff  claimed  tltl&  The 
patoits  were  Issued  In  1855,  the  ground  of 
ttie  objection  was  that,  prior  to  that  date, 
the  United  States  bad  by  act  of  Congress 
granted  to  the  state  of  Missouri  all  tbe  Is- 
lands in  the  river.  There  Is  no  such  act  of 
OoDgresB.  It  has  been  said  that  title  to  is- 
lands formed  in  the  river  since  Missouri  be- 
came a  state  rested  In  the  state  (Cooley  v. 
Oolden.  117  Mo.  83,  23  S.  W.  100,  21  L.  R.  A. 
100:  McBalne  v.  Johnson,  155  Mo.  191,  66 
8.  W.  1081)  bat,  however  that  may  be,  this 
salt  does  not  involve  title  to  an  Island  so 


formed.  Here  we  have  an  island  that  ex- 
isted, BO  far  as  we  know,  before  Mlssoorl 
became  a  state,  tliat  was  surveyed  as  govern- 
ment land  and  pateited  by  the  United 
States.  In  such  case  no  title  has  ever  vest- 
ed In  the  stats.  Wlddecombe  ▼.  Bosemlller 
(a  a)  118  Fed.  28&  BradslMiw  v.  Bdelen, 
194  Ma  840,  92  8.  W.  691.  After  the  plain- 
tiff's patents  and  deeds  were  rejected  as 
evidence  of  Us  title  he  was  allowed  to  Intro- 
duce them  as  showing  a  color  of  title  In  sai^ 
port  of  his  daim  of  title  by  adverse  posses- 
sion, to  which  he  was  reduced  by  the  re- 
jection of  his  paper  title.  Bat  allowing  the 
documents  to  be  read  as  color  of  title  did 
not  core  the  orom  Even  If  the  plaintiff's 
evidence  made  out  a  dear  case  of  title  by 
adverse  possession,  still  he  was  at  the  mercy 
of  the  Jury  to  believe  his  witnesses  and 
understand  the  character  of  his  possession, 
and  was  at  the  disadvantage  of  having  his 
paper  title  discredited  and  placing  him  In  the 
unfavorable  attitude  of  one  who  bad  taken 
possession  of  land  to  which,  at  the  time  of 
his  entry,  he  had  no  title.  For  the  error  in 
rejecting  those  patents  and  deeds  as  evi- 
dence of  title,  the  court  was  Justified  in 
tenting  a  new  trial. 

8.  Defendant  contends  tiiat,  upon  the 
whole  evidence  In  the  case,  the  verdict  was 
so  clearly  for  the  right  party  that  It  should 
not  be  disturbed  even  If  there  should  be 
error  found  In  the  record.  There  was  sub- 
stantial evidence  tending  to  sustain  the  plnln- 
tlfTs  claim  that  the  land  sued  for  was  an 
accretion  to  the  land  covered  by  his  deeds, 
and,  on  the  other  hand,  the  defendant  had 
substantial  evidence  tiding  to  show  that  it 
was  an  accretion  to  his  land;  it  vras,  there- 
fore, a  fair  question  of  fact  t»  be  settled  ac- 
cording to  the  preponderance  of  the  evidence. 

4.  The  first  hutructlon  given  for  the  de- 
fendant starts  out  with  saying:  "The  court 
Instructs  the  Jury  that  originally  the  defend- 
ant had  the  title  to  the  south  portion  of  the 
lands  sued  for  in  this  case,  and  that  his  title 
extended  to  the  water's  edge  of  the  Missouri 
river  at  its  south  bank;  and  that,  unless  he 
has  lost  said  lands  by  the  action  of  the  Mis- 
souri river  or  the  sloughs  mentioned  in  evi- 
dence, he  now  owns  all  of  said  land  mention- 
ed in  the  deeds  produced  In  evidence,  togeth- 
er with  all  other  lands  Immediately  north 
thereof  to  the  water's  edge  of  said  river 
which,  beginning  at  the  edgre  of  his  north 
boundary  Ihie,  have  gradually  and  imper- 
ceptibly added  themselves  to  his  lands,  as 
accretions  by  the  action  of  the  river,  or  by 
the  recession  of  the  river,  and  that,  before 
the  plaintiff  can  recover  In  this  case,  he  must 
show,  to  the  satisfaction  of  the  Jury,  by  a 
prepondwance  of  the  .evidence  (that  Is,  by  the 
greater  weight  of  the  credible  testimony) : 
First  that  the  slough  mentioned  in  evidence 
began  at  the  extreme  north  boundary  of  de- 
fendant's lands  and  gradually  and  imper- 
ceptibly cat  away  said  lands  until  said  slough 
is  now  to  the  south  of  defendant's  said  lands ; 
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and  second,  that  said  slough  is  a  water  course 
-  -and,  unless  you  so  find  fi'om  the  eTidence, 
your  verdict  and  finding  must  be  for  the  de- 
fendant" After  wlilch.  In  the  same  instmc- 
tloB,  are  given  definitions  of  the  terms  "water 
coarse"  and  "slough."  That  instruction  as- 
sames  a  fact  which  does  not  appear  on  the 
record  before  us ;  tliat  is,  that  the  south  part 
of  the  land  in  suit  is  covered  by  the  deeds 
which  form  the  defendant's  paper  title.  The 
record  shows  that  there  wen  maps  and  plats 
in  evidence  which  have  not  been  brought  up 
for  our  inspection,  and  they  may  tend  to  show 
the  fact  which  this  instruction  assumes,  but, 
even  if  they  do,  it  is  still  a  question  of  fact 
for  the  Jury  and  not  for  the  court  The  pat- 
ent and  deeds  constituting  the  defendant's 
title  to  his  original  land  on  the  main  shore 
having  been  admitted  in  evidence  without  ob- 
jection, and  there  being  nothing  to  the  con- 
trary, the  court  may  assume  that  the  defoid- 
ant  or  those  under  whom  he  holds,  originally 
— that  Is,  before  the  alleged  changes  wrought 
by  the  river — owned  the  land  described  in 
those  documents,  but  that  would  still  leave 
the  question  of  fact  whether  the  land  sued  for 
or  any  part  of  it  was  embraced  in  those 
descriptions  or  lias  since  been  formed  where 
that  land  was  before  the  river  cut  it  away, 
and  that  question  the  court  bad  no  right  to 
answer. 

We  have  said  that  the  patent  and  deeds  of 
defendant  were  introduced  in  evidence  with- 
out objection,  by  which  we  do  not  mean  that 
we  have  overlooked  the  objection  in  the  gen- 
eral words  "Incompetent  irrelevant  and  im- 
material." An  objection  to  evidence  that  It 
Is  Irrelevant  Is  sufficiently  specific.  It  means 
that  it  does  not  bear  on  any  issue  in  the  case, 
and  immaterial  means  nearly  the  same.  It 
cannot  be  said  of  these  documents  that  they 
were  irrelevant  because  ttiey  were  the  defend- 
ant's title  to  the  land  to  which  he  claimed 
that  the  land  in  suit  was  an  accretion,  Just 
as  the  plaintiff's  documentary  evidence  which 
did  not  call  for  this  land  but  did  call  for 
land  to  which  the  plaintiff  claimed  this  land 
was  an  accretion.  But  an  objection  on  the 
ground  that  the  evidence  offered  is  incompe- 
tent without  a  specification  in  what  respect  it 
Is  believed  to  be  so  is  really  no  objection  at 
all.  The  plaintiff's  objection  to  the  Instmc- 
tl(Mi  that  it  assumes  that  defendant  original- 
ly owned  the  south  part  of  the  land  sued  for 
Is  well  taken. 

6.  The  second  instruction  given  for  the  de- 
fendant Is  a  little  obscure  in  Its  wording  and 
plaintiff  criticises  it  as  assuming  facts  in  dis- 
pute and  as  confusing  and  misleading.  As 
we  have  not  the  maps  that  were  In  evidence  at 
the  trial  we  cannot  understand  all  that  some 
of  the  witnesses  said  in  describing  and  locat- 
ing the  land.  But  we  gather  from  the  rec- 
ord that  the  river  at  one  time  ran  with  a 
current  (m  both  sides  of  this  island ;  that  later 
the  channel  forsook  the  south  side  and  left 
only  a  slough  there;  that  there  is  a  slough 
there  now,  but  defendant's  evidence  tended  to 


show  that  the  slougk  that  Is  now  to  be  seen 
there  is  not  the  original  slough,  but  is  a  neir 
water  course  cut  suddenly  by  the  flood  of  the 
river  at  hij^  water  only  three  or  four  yean 
before  this  suit  was  begun ;  that  it  cut  through 
defendant's  land,  and  is  not  therefore,  as  tfa* 
old  slough  was,  the  north  boundary  of  his 
land,  but  divides  it  his  land  now  lying  on 
both  sides  of  the  slough.  We  take  this  in- 
struction to  mean  that  although  the  land 
on  the  north  side  of  the  slough  could  not 
have  formed  as  an  accretion  to  defendant's 
land  on  the  south  side  If  the  slough  was 
where  it  is  now  when  the  land  was  forming, 
yet  U  that  was  not  the  fact  U  the  old  origi- 
nal slough  has  disappeared,  and  if,  while  It 
existed,  it  was  the  north  boundary  of  defend- 
ant's land,  and  if,  in  the  course  of  its  filling 
and  disappearing,  the  land  In  suit  was  added 
to  defendant's  land  by  the  |p:adual  deposits  or 
relictions  of  the  slough.  It  then  became  the 
defendant's  property,  and  if,  thereafter,  the 
slough  now  to  be  seen  suddenly  cut  its  way, 
in  a  season  of  high  water,  through  the  accre- 
tion which  had  been  thus  added  to  defend- 
ant's land,  dividing  It  into  two  parts,  then 
it  remained  defendant's  land  although  divid- 
ed by  the  slough. 

We  think  that  is  a  correct  view  of  the  law. 
On  the  retrial  the  learned  counsel  can  re- 
draft the  Instruction  and  put  it  in  terms 
clearer  in  meaning  and  less  liable  to  the  criti- 
cism of  his  learned  adversary. 

There  are  no  other  points  called  to  our 
attention  in  the  briefs.  For  the  reasons  above 
given,  the  Judgment  is  affirmed.    All  concur. 


BBANNOCK  v.  ST.  LOUIS,  M.  &  S.  R  E.  OO. 

(Supreme  Court  of  Hisiiouri.    Division  Nok  22, 
Dec.  22, 1806.) 

L  I'l.KADino— Waiver    or   Objsotior— Bui,- 

ISQ  ON'  DEUDRBEB— PLBADINa  OVKB. 

Error  In  overnilinB  a  demurrer  to  a  por- 
tion of  the  petition  was  unavailing  where  de- 
fendant answered  over. 

[Bd.  Note. — For  cases  in  point  see  Cent  Dis> 
vol.  38,  Pleading,  i  1403.] 

J2.  Statutes— VALiniTT  o»  Bmaotmwto— D«- 

TEKtllKATIOH— iJunlOlAL  DUTT  AMD  A'DTHOB- 
ITT. 

Rev.  St  1889,  f  1125,  provides  that  in  aa 
action  by  a  servant  for  injuries  by  reason  of  non- 
compliance with  section  1123,  in  relation  to 
biockioK  of  frogs  by  railroads,  proof  of  con- 
tributory negligence  shall  not  relieve  defendant 
from  liability.  In  an  action  by  a  servant  for 
injuries,  defendant  demurred  to  that  portion 
of  the  petition  wliich  relied  on  section  1125,  l>nt 
the  demurrer  was  overruled,  and  that  portion  of 
defendant's  answer  which  relied  on  contrilmtory 
n^ligence  was  stricken.  Held  that  though  n» 
evidence  had  Iieen  introduced  to  show  that  sec- 
tion 1125  was  improperly  placed  in  the  Revised 
Statute,  because  it  nad  never  been  re-enacted 
after  its  unconstitationality  had  been  declared 
because  of  the  fact  that  it  was  not  properly 
enacted  by  the  Legislature,  the  Supreme  Court 
on  appeal  would  examine  the  statute  rolls  in 
the  office  of  the  Secretary  of  State  to  determine 
the  validity  of  such  section. 

[Ed.  Note. — For  cases  in  point  see  Cent  Di& 
vol.  44,  Statutes,  S  5QJ 
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Appeal  from  Olrcnlt  Court,  Stoddard  Gonn- 
47;  J.  L.  Fort,  Judge. 

Action  b7  Lona  Brannock  against  the  Bt 
LonlB,  MempblB  &  Boatbeastem  Railroad 
Compaaj.  From  a  Judgment  In  favor  of  de- 
fendant, plaintUT  appeals.    Rereraed  and  te- 


L.  F.  Parker,  B.  H.  SenetC,  and  Jag.  Or- 
chard, for  appellant  Hoelejr  &  Wammack, 
ft>r  respondent 

BUBOESS,  P.  J.  The  plaintiff  Is  tlw  wid- 
ow of  Jason  W.  Brannock,  who  was  at  the 
time  of  tiie  Injury,  January  10,  1903,  which 
lesidted  In  his  death,  a  brakeman  In  the  em- 
ploy of  the  defendant,  and,  while  In  the  dls- 
diarge  of  his  dnty  as  such,  he  was  run  over 
and  injured  by  one  of  defendant's  trains  In 
the  yards  of  defendant  In  the  city  of  Cape 
Olrardeau  and  Injured,  from  the  effects  of 
which  he  died  on  the  ISth  day  of  January, 
1903.  Plaintiff  sued  for  $5,000  damages,  and 
recovered  a  verdict  and  judgment  tor  |3,000. 
The  petition  states  that  deceased  was  em- 
pk>yed  by  defendant  to  work  In  Its  railroad 
yards  at  the  dty  of  Cape  Olrardeau,  and, 
while  In  the  discharge  of  his  duty  as  such 
employs.  It  became  and  was  necessary  for 
him  to  fltrow  switches,  set  brakes,  couple  and 
uncouple  cars  while  the  same  were  station- 
ary and  In  motion  upon  defendant's  railroad 
tracks,  and  while  engaging  In  the  dlsposltlcHi 
and  placing  oif  cars  In  said  yards,  and  prepar- 
hig  to  uncouple  a  car  from  a  moving  train 
of  defendant,  at  a  point  In  said  railroad 
yards  where  the  defendant's  track  intersected 
what  was  then  the  main  line  of  the  St  liouis 
A  Oulf  Railway  Company,  another  corpora- 
tion, the  foot  of  said  Jason  W.  Brannock  be- 
came caught  and  fastened  l)etween  the  main 
rails  and  guard  rails,  or  in  a  "frog"  at  the 
point  of  junction  of  said  railroad  tracks,  by 
reason  of  which  he  was  thrown  upon  said 
track  and  run  upon  and  over  by  the  cars  in 
said  train  immediately  behind  him  and  his 
left  leg  bruised,  crushed,  and  mangled,  on 
account  of  which  and  the  injuries  sustained, 
be  died  as  before  stated.  The  petition  further 
aUeges  that  by  secUons  1123,  1124,  and  1125, 
<a  the  Revised  Statutes  of  1899,  it  is,  among 
otha  tblngs,  provided  that  all  corporations, 
owning  or  operating  any  railroad  or  part  of 
railroad  In  this  state  be.  on  and  after  the 
iBt  day  of  Novemt>er,  1891,  required  to  adopt 
and  put  In  use  the  best-known  appliances  or 
inventions  to  fill  or  block  all  switches,  frogs, 
and  guard  rails  on  their  roads  in  all  yards, 
divisional  and  terminal  stations  and  where 
trains  are  made  up,  to  prevent  as  far  as  pos- 
sible, the  feet  of  employAi  or  other  persons 
from  being  caught  therein;  and  further  pro- 
viding that  when  any  employe  or  other  per- 
son should  be  maimed  or  killed  by  reason  of 
noncompliance  with  the  provision  of  said  act 
then  In  auy  suit  for  damages  which  might 
be  instituted  against  the  railroad  company 
for  BDcb  meimlng  or  killing,  proof  of  coor 


tributory  negligence  or  carelessness  on  the 
part  of  employe  or  other  person  so  maimed 
or  killed  should  not  release  such  railroad  cor- 
poration from  liability,  which  act  is  still  In 
full,  force  and  effect;  and  plaintiff  alleges 
that  the  defendant  violated  the  provisions  and 
requir«nents  of  said  act  by  wholly  failing 
and  neglecting  to  fill  or  block  the  switches, 
frogs,  and  guard  rails  at  the  intersection  of 
said  track  bi  their  said  yard,  and  that  plain- 
tiff's husband  was  killed  by  reason  of  non- 
compliance on  the  part  of  the  defendant  with 
the  provisions  and  requirements  of  said  act 
Plaintiff  alleges  that  by  reason  of  the  death 
of  her  said  husband,  as  aforesaid,  she  has 
suffered  damages  to  the  extent  of  $5,000,  for 
which  sum,  together  with  her  costs,  she  prays 
Judgment  In  accordance  with  the  statutes  in 
such  cases  made  and  provided.  Defendant's 
answer  to  plainturs  petition  was  first  a  gen- 
eral denial,  then  a  plea  of  contributory  neg- 
ligence. Plaintiff  then  filed  a  demurrer  to  de- 
fendant's answer,  excepting  as  to  the  first 
paragraph  thereof,  constituting  a  general  de- 
nial, which  demurrer  was  sustained,  and  de- 
fendant saved  an  exception. 

The  facts  may  be  summarized  as  follows: 
Deceased  was  a  brakeman  In  the  service  of 
defendant  and  had  been  in  Its  employ  from 
October,  1902,  up  to  the  time  he  was  injured, 
on  January  10,  1908;  that  he  was  31  years 
old,  and  in  good  health;  that  a  brakeman's 
wages  were  from  $60  to  $65  per  month ;  that 
deceased  was  attempting  to  uncouple  two 
cars  and  fell  while  doing  so,  and  the  cars 
run  over  his  left  leg.  Witness  Mat  Buckner 
says  that  deceased  went  to  put  his  left  foot 
<»  the  brake  beam;  "it  was  a  steel  brake 
beam,  and  Just  as  be  put  his  foot  down,  like 
that  his  foot  Just  went  right  down."  This 
testimony  is  corroborated  by  Ben  White,  who 
was  fireman  of  the  switch  engine.  He  tes- 
tified that  be  told  Brannock  to  put  off  two 
cars;  that  he,  Brannock,  started  to  do  so, 
and  caught  bold  of  the  lower  with  his  left 
hand;  that  witness  walked  along  beside  the 
car  as  long  as  he  could  keep  up,  and  that 
Brannock  did  too ;  and  that  Brannock  began 
to  walk  fast,  and  witness  seeing  that  Bran- 
nock was  going  to  bit  the  crossing  he,  wit- 
ness, hollered  to  htm  to  look  out;  that  de- 
ceased reached  over  and  caught  with  both 
hands,  and  started  to  put  his  foot  on  the 
brake  l>eam,  but  that  it  slipped  off,  and  he 
fell  down  after  taking  three  or  four  steps. 
The  evidence  also  tended  to  show  that  Bran- 
nock's  left  foot  was  badly  bruised,  and  the 
iMttom  part  of  the  sole  of  his  shoe  that  be 
wore  upon  the  injured  foot  was  doubled  up 
over  the  upper,  part  of  the  heel  appearing 
to  be  torn  from  the  upptf ;  that  there  were 
marks  on  the  upper  which  looked  like  it  might 
be  the  mark  of  the  ball  of  two  rails  on  each 
side  of  the  foot  and  that  In  the  crossing  where 
the  accident  occurred  there  were  two  frogs  in 
which  there  were  no  wedges  to  prevent  a 
man's  foot  from  being  caught 
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Defendant* a  first  Insistence  Is  tliat  the  ao 
tion  is  baaed  upon  sections  1123,  1124,  and 
1125,  Ber.  St  1889.  That  these  sections  were 
declared  to  be  nnconstltntlonal  in  the  case  of 
Wells  V.  Mo.  Pac.  R.  R.  Oo.,  110  Mo.  286,  19 
8.  W.  630,  16  li.  B.  A.  847,  because  originally 
passed  at  an  extra  session  of  the  Legislature 
In  1887 ;  the  subject  thereof  not  having  been 
designated  by  the  Governor  in  calling  said 
session;  and  that  while  sections  1123  and 
1124  were  re-«iacted  in  1891  (Lavt^  1891,  p. 
81),  and  are  valid  and  subsisting  statutes, 
section  1125,  has  never  since  been  re-enacted, 
though  incorporated  in  the  Revised  Statutes 
of  1899,  and  Is  therefore  unconstitutional  and 
Invalid.  That,  therefore,  the  defendant  had 
the  right  to  plead  and  base  Its  defense  on 
contributory  negligence,  and  the  court  having 
overruled  defendant's  denxurrer  to  that  part 
of  plaintiff's  petition  which  pleaded  said  sec- 
tion 1125  was  error,  and  that  the  action  of 
the  court  in  sustaining  plalntifTs  motion  to 
strllce  out  that  part  of  defendant's  answer 
pleading  contributory  negligence  was  also  er- 
ror. With  respect  to  the  action  of  the  court 
in  overruling  defendant's  demurrer  to  the  part 
of  plaintiff's  petition  Indicated,  that  question 
Is  unavailable  to  defendant  here,  because  of 
the  fact  that  defendant  answered  over,  and 
thereby  waived  it.  Springfield  Engine  & 
Thrasher  Ck>.  v.  Donovan,  147  Mo.  622,  49  8. 
W.  600;  Williams  v.  Railroad,  112  Mo.  463, 
20  &  W.  631,  84  Am.  St  Rep.  403 ;  Walser  v. 
Wear,  141  Mo.  443,  42  S.  W.  928;  Ely  T.  Por- 
ter, 68  Mo.  158;  Oale  v.  Foss,  47  Mo.  276; 
Scovill  V.  Olasner,  79  Mo.  449;  Ooffman  v. 
Walton,  60  Mo.  App.  404.  As  to  whether  or 
not  the  court  erred  in  sustaining  plainttflTs 
motion  to  strike  out  part  of  defendant's  an- 
swer depends  upon  the  constitutionality  of 
said  section  1126.  Defendants  Insists  that 
this  section,  having  been  declared  unconsti- 
tutional in  Wells  V.  Mo.  Pac.  R.  R.  Co.,  snpra, 
and  not  re-enacted  as  were  the  other  sections, 
It  Is  of  no  force  or  tfect,  and  its  plea  of 
contributory  negligence  should  not  have  been 
stricken  out  As  examination  of  the  statute 
toils  in  the  ofllce  of  the  Secretary  of  State 
discloses  the  fact  that  this  section  was  never 
re-enacted,  as  were  sections  1123  and  1124, 
but  was  simply  brought  forward,  and  placed 
in  article  2,  c.  12,  by  the  committee  on  revision, 
which  was  appointed  to  compile,  arrange,  and 
publish  the  statutes  of  1809,  after  the  adjourn- 
ment of  the  General  Assembly.  That  com- 
mittee had  no  legislative  power  conferred  up- 
on It,  nor  could  such  power  have  been  con- 
ferred under  the  Constitution,  nor  did  the 
tieglslature  attempt  to  confer  upon  It  such 
power.  And  the  fact  that  the  committee 
brought  It  forward  and  placed  it  in  the  Re- 
vised Statutes  of  1899,  gave  it  no  force  or 
validity,  and  the  section  is  void  Jnst  as  it 
was  when  first  attempted  to  be  enacted  into 
the  form  of  a  law.  But  plaintiff  insists  that 
as  this  section  is  found  incorporated  in  the 
Revised  Statutes  of  1899,  It  is  prima  facie 
valid  and  Mndlag  law,  and,  aa  no  evidence 


was  Introduced  showing  its  nnconstltntlon- 
al ity,  and  the  trial  court  was  not  advised 
by  any  pleading  or  motion,  that  defendant 
then'contended  that  the  section  was  not  prop- 
erly Incorporated  in  said  statutes.  It  must  be 
conclusively  presumed  that  it  was  enacted  In 
conformity  with  the  state  Constitution. 

Plaintiff  relies  upon  the  case  of  State  ▼. 
Wray,  109  Mo.  594,  19  8.  W.  81,  as  sustaining 
this  position,  and  It  must  be  conceded  that  it 
does  so ;  but  that  case  is  not  in  harmony  with 
subsequent  decisions  of  this  court  In  the 
case  of  Bowen  v.  Mo.  Pac.  Ry.  Co.,  118  Mo. 
641,  24  8.  W.  436,  it  Is  said:  "Bnt  let  It  be 
conceded  that  the  laws,  as  they  are  copied 
Into  the  Bevlsed  Statutes,  are  prima  fade 
valid  and  existing  laws,  still  it  does  not  fol- 
low that  we  must  stop  with  this  evidence. 
It  Is  a  well-settled  rule  that  courts  ot  Justice 
are  bound  to  take  Judicial  notice  of  public 
statutes  enacted  by  the  Legislature  of  the 
state  where  the  courts  are  held.  Such  stat- 
utes cannot  be  denied  by  a  plea  of  nnl  tlel 
record,  and  the  existence  of  a  public  act  Is 
determined  by  the  Judges  tbemaelves,  who.  If 
there  by  any  difilculty,  are  to  make  nse  at 
ancient  copies,  transcripts,  books,  pleadings, 
or  any  other  memorial,  to  inform  themselves." 
Sedgrwick  on  Construction  of  Statutory  ft 
Constitutional  Law  (2d  Ed.)  p.  2&  Mr.  Jus- 
tice Miller  concludes  the  opinion  of  the  court, 
in  Gardner  v.  Collector,  6  Wall.  (U.  S.)  499, 
18  L.  Ed.  890,  with  these  words:  "We  are 
of  opinion,  therefore,  on  principle,  as  well  as 
authority,  that,  whenever  a  question  arises 
in  a  court  of  law  of  the  existence  of  a  stat- 
ute, or  of  the  time  when  a  statute  took  effect, 
or  of  the  precise  terms  of  a  statute,  the 
Judges,  who  are  called  upon  to  decide  it,  havt 
a  right  to  resort  to  any  source  of  informa- 
tion, which.  In  its  nature,  is  capable  of  con- 
veying to  the  Judicial  mind  a  clear  and  satis- 
factory answer  to  such  question ;  always  seek- 
ing first  for  that  which.  In  its  nature,  Is 
most  appropriate,  unless  the  positive  law  has 
enacted  a  different  rule.  So  the  court  may 
inform  itself  of  the  true  reading  of  an  act  by 
an  examination  of  the  original  on  file  in  the 
office  of  the  Secretary  or  State.  Clare  t. 
State,  6  Iowa,  609.  These  authorities  are  suf- 
ficient to  show  that,  when  the  existence  of  a 
public  statute  of  this  state  becomes  a  ques- 
tion before  us,  we  are  not  confined  to  the 
statutes  as  they  are  published,  but  we  may 
examine  the  rolls  in  the  ofllce  of  the  Secre- 
tary of  State,  and  this,  too,  though  such 
rolls  were  not  produced  in  evidence.  It  Is  un- 
necessary to  either  plead  or  make  proof  of 
a  public  statute,  for  the  courts  must  take  Ju- 
dicial notice  of  them.  The  statute  rolls  in  the 
office  of  the  Secretary  of  State  are  the  pri- 
mary and  best  evidence;  and,  as  it  appears 
from  an  examination  of  them  that  the  two 
sections  In  question  were  not  re-enacted,  there 
is  nothing  left  for  us  to  do  but  declare  them 
tavalld,  void." 

In  speaking  of  that  case  in  Bnckert  v. 
Grand  Ave.  By.  Co.,  168  Ma  280,  63  &  W.. 
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814.  it  is  raid:  "In  Bowen  t.  By.  Ca,  118 
Ha  641,  24  S.  W.  4S6,  it  waa  held  that  when 
the  existence  of  a  statnte  is  In  question  this 
court  is  not  confined  to  the  published  Btat- 
ates,  but  may  examine  the  original  rolls  in 
the  office  of  the  Secretary  of  State,  nor  la  it 
neceasary  to  plead  or  make  proof  of  a  public 
statute  because  courts  are  required  to  talce 
Judicial  noUce  of  It"  It  follows  that  the 
court  erred  in  striking  out  defendant's  an- 
swer. In  Bowen'a  Case  all  of  division  1  con- 
curred, two  in  the  result,  and  in  Ruckert's 
Case  ail  of  this  division  concurred,  so  that 
the  entire  court  are  agreed  as  to  the  law  as 
announced  Is  those  cases,  and,  as  State  r. 
Wray,  supra,  is  in  conflict  with  those  cases, 
it  should  be  overruled. 

As  it  necessarily  follows  from  what  we 
have  said  that  the  judgment  must  be  re- 
Twsed,  it  is  deemed  unnecessary  to  pass  upon 
other  questions  presented  upon  this  appeal, 
as  they  may  not  again  arise  upon  another 
trial. 

The  Judgment  Is  reversed,  and  the  cause  re- 
Banded.    All  concur. 


WABASH   R.   CO.   v.   SLOOP. 

(Supreme  Court  of  Missouri.     Division  No.  1. 
Dec.  22,  1906.) 

1.  Casbikbs— Rates— iHTEBST^Ti  CoioacBOB— 

PUBLICATIOII. 

Interstate  Commerce  Act,  |  6  [U.  S.  Comp. 
8t  1901,  p.  3158],  providing,  relative  to  a  com- 
mon carrier  engaged  in  interstate  commerce  over 
a  line  owned  entirely  by  it,  that  it  shall  poat 
printed  copies  of  its  icheduies  of  rates  for  the 
nae  of  the  public  in  two  public  and  conspicuous 
places  in  every  station  where  freight  is  re- 
eeived  for  transportation,  in  such  form  that  they 
shall  be  accessible  to  the  public,  and  can  be 
conveniently  inspected,  is  not  satisfied  by  the 
station  agent  having  copies  of  the  schedule,  and 
&t  posting  of  a  notice  of  this  fact,  and  that 
uey  can  be  inspected  on  application,  so  as  to 
put  into  effect  the  further  provision  of  the  see- 
Boo  that  when  the  carrier  shall  have  established 
and  published  its  rates  in  compliance  with  the 
Movision  of  the  section,  it  shall  be  unlawful 
for  the  carrier  to  charge  a  smaller  rate  than 
specified  In  such  published  schedules. 

2.  CoimTB  —  Cabriebs  —  Ovkbobasoes  —  Rb- 

COVKBT— JUBISDICnOR. 

Overcharges,  JurlsAcdon  of  actions  to  re* 
cover  which  is  given  to  federal  tribunals  by  In- 
terstate Commerce  Act,  f  9  [U.  S.  Comp.  St. 
19(n,  p.  8156],  are  such  as  grow  out  of  a  charge 
In  excess  of  a  carrier's  rates  as  fixed  by  schedules 
Sled,  published,  and  posted,  as  required  by 
section  0 ;  so  that  where  no  such  schedules  liave 
been  posted,  and  the  overciiarge  is  merely  one 
In  excess  of  the  rats  agreed  on  with  the  shipper, 
action  thvwtor  may  be  maintained  in  the  state 
eourts. 

Appeal  from  Circuit  Court,  Scotland  Coun- 
ty; B.  R.  McKee,  Judge. 

Action  by  the  Wabasb  Railroad  Company 
against  John  Sloop.  Judgment  for  defend- 
ant   Plaintiff  appeals.    AfOnned. 

George  S.  Orover,  for  appellant  Fogle  & 
Saxbury,  for  respondent. 

ORAVE8>  J.  Plaintiff,  by  its  petition, 
states  that  it  to  a  common  carrier,  a  railway 


corporation;  that  during  the  year  1902  It 
transported  nine  car  loads  of  timothy  seed 
for  defendant  from  Queen  City,  Mo.,  to  Chica- 
go^  111.;  that  in  compliance  with  the  inter- 
state commerce  act  of  1887,  and  subsequent 
amendments  thereto,  it  filed  with  the  Inter- 
state Commerce  Commiasion,  in  the  dty  of 
Washington,  its  printed  schedules  or  tariffs, 
showing  the  rates  of  freight  then  in  force 
from  all  points  on  Its  railway  In  one  state 
to  points  in  another  state;  "that  said  sched- 
ules or  tariffs  were  then,  as  now,  duly  print- 
ed, published,  and  filed  by  plaintiff  in  strict 
conformity  to  said  law  of  the  United  States 
then  in  force";  that  the  rate  on  timothy 
seed  then  in  force,  and  fixed  by  said  sched- 
ules and  tariffs,  was  26  coits  per  100  pounds 
from  Queen  City,  Mo.,  to  Chicago,  IlL;  that 
by  mistake  plalntifTs  agent  billed  out  4  car 
loads  of  said  seed  at  16  cents  per  100  pounds; 
that  said  seed  was  delivered  to  defendant's 
consignee  before  said  mistake  was  discovered ; 
that  on  these  4  car  loads  the  difference  b»- 
twe«i  the  rate  fixed  in  said  schedules  or 
tariffs,  26  cents  per  100  pounds,  and  the  rate 
of  16  cents  per  100  pounds,  amounted  to 
$188.58;  that  in  the  shipment  of  the  other 
6  cars  the  agent  of  plaintiff,  by  mistake^ 
billed  them  out  at  29  cents  per  100  pounds; 
that  the  full  29  cents  per  100  pounds  was  col- 
lected before  the  mistake  was  discovered; 
that  by  reason  of  the  overcharge  of  8  cents 
per  100  pounds  the  plaintiff  collected  $66.61 
more  than  should  have  been  collected;  that 
the  mistake  was  never  discovered  until  after 
delivery  to  defendant's  consignee;  that  Im- 
mediately after  the  discovery  of  said  errors 
It  demanded  of  the  defendant  the  sum  of 
$121.97,  or  the  difference  between  $188.58  and 
$66.61,  which  demand  defendant  refused.  The 
action  for  said  sum  of  $121.97  was  then 
brought  in  the  circuit  court  of  Schuyler  coun- 
ty, bat  was  afterwards  taken  to  Scotland 
connty  on  change  of  venue,  where  it  was 
tried. 

The  answer  is,  first,  a  general  denial  Then, 
for  farther  answer,  the  defendant  averred 
that  by  contract  with  plalntUTs  agent  the 
defendant  agreed  to  transport  timothy  seed 
for  him  from  QueMi  City,  Mo.,  to  Chicago^ 
111.,  for  the  price  of  16  cents  per  100  pounds, 
and  defendant  agreed  to  pay  said  sum ;  that 
in  pursuance  of  said  agreement  defendant 
delivered  the  9  car  loads  of  seed;  "that  the 
plaintiff  Issued  to  the  defendant  bills  of  lad- 
ing for  the  said  9  car  loads  of  timothy  seed 
at  the  rate  of  the  stipulated  price  aforesaid, 
to  wit  16  cents  per  100  pounds ;  that  the  de- 
fendant paid  the  plaintiff,  and  the  plaintiff 
accepted,  16  cents  .per  100  pounds  tor  the 
freight  on  4  car  loads  of  said  timothy  seed ; 
that  thereafter  plaintiff  refused  to  accept  the 
16  cents  per  100  pounds  for  the  remaining 
6  car  loads  of  timothy  seed,  aa  aforesaid, 
but  demanded  of  the  defendant  29  cents  per 
100  pounds  on  6  car  loads  of  timothy  seed, 
and  wrongfully  and  unlawfully  refused  to 
accept  the  16  cents  per  100  pounds,  and  re- 
fused to  turn  over  the  said  6  car  loads  of 
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tlinotli7  seed  to  the  defendant,  unless  the 
'defendant  would  pay  29  cents  per  100  pounds 
thereon ;  that  the  defendant  was  compelled  to 
pay  the  plaintiff,  In  order  to  obtain  his  said 
timothy  seed,  which  payment  was  made 
under  protest,  and  was  not  justly  due  to 
plaintiff,  the  amount  of  29  cents  per  100 
pounds,  which  he  did  under  protest,  In  order 
to  obtain  hla  said  timothy  seed  and  place 
them  on  the  market ;  that  the  amount  of  said 
6  car  loads  of  timothy  seed  was  221,978 
pounds,  amounted  to  $643.74,  which  sum  de- 
fendant was  compelled  to  pay,  as  aforesaid; 
that  the  amount  actually  due  the  plaintiff 
oa  said  timothy  seed,  according  to  the  terms 
of  said  contract,  was  $346.18 ;  but  the  differ- 
ence In  said  amounts  is  $288.66,  which  de- 
fendant was  compelled  to  pay,  and  did  pay 
under  protest,  to  the  plaintiff.  Wherefore, 
defendant  prays  Judgment  for  the  sum  of 
$288.60,  with  Interest  and  cost  of  suit" 

Plaintiff  moved  to  strike  out  all  that  part 
of  the  answer  except  the  general  denial,  the 
admission  of  plaintiff's  corporate  capacity, 
and  the  transportation  of  the  seed.  The 
reasons  assigned  In  said  motion  follow: 
"(1)  Because  said  part  of  said  answer  does 
not  constitute  a  defense  to  plaintiff's  action. 
<2)  Because,  under  the  Interstate  commerce 
law,  as  set  forth  in  plaintiff's  petition,  a 
shipper  cannot  sue  in  a  state  court  to  re- 
cover damages  from  a  railroad  company  for 
charging  him  rates  in  excess  of  those  per- 
mitted by  the  said  interstate  commerce  act 
<3)  Because  a  court  of  the  United  States  is 
the  only  forum  vested  with  Jurisdiction  to 
hear  and  determine  a  controversy  in  which 
a  counterclaim  appears,  as  is  attempted  to 
be  set  up  in  said  lines  of  said  answer.  (4) 
Because  this  court  has  no  Jurisdiction  to  hear 
or  determine  the  allegations  set  up  by  de- 
fendant In  said  lines  of  said  answer."  This 
notion  was  overruled,  plaintiff  excepting,  after 
which  reply  in  nature  of  general  denial  was 
filed. 

From  the  evidence  there  seems  to  be  no 
dlq)ute  as  to  the  amount  of  seed  shipped 
and  the  amount  of  freight  collected.  Plain- 
tiff Introduced  copies  of  the  schedules  and 
tariffs  on  file  with  the  Interstate  Commerce 
Gommlsslon,  which  shows  the  rate  of  26 
cents  per  100  pounds  on  timothy  seed.  Plain- 
tiff further  showed  the  printing  and  distribu- 
tion of  these  schedules  or  tariffs,  and  that 
two  copies  thereof  had  been  sent  to  Queen 
Olty,  Mo.,  to  be  used  for  public  reference. 
By  witness  Jennings,  who  was  traveling 
freight  agent  for  plaintiff  in  the  territory 
including  Queen  City,  it  was  shown  that  to 
his  best  knowledge  and  belief  the  tariff  rates 
were  with  the  agent  at  Queen  City  in  the 
railroad  office,  and  that  notice  to  that  effect 
was  posted  up  in  the  waiting  room  of  the 
depot;  that  these  rates  could  have  been  ob- 
tained by  the  shipper  by  calling  upon  the 
agent;  that  the  rates  themselves  were  not 
posted  up  in  the  depot  for  the  reasm  that 
they  were  being  constantly  torn  down,  and 


that  the  Interstate  Commerce  Commission 
had  written  his  company  that  filing  the  sched- 
ules with  the  agent  subject  to  inspection  by 
shippers,  with  notice  of  that  fact  posted  in 
the  depot  or  waiting  room,  was  sufficient 
compliance  with  the  law;  that  hi  bis  terri- 
tory the  schedule  of  rates  themselves  had 
not  been  posted  up  for  some  years,  but  only 
a  notice  that  such  schedules  were  there  sub- 
ject to  inspection. 

So  far  as  the  record  before  us  shows,  the 
following  is  all  that  appears  for  defendant: 
"John  Sloop,  being  sworn,  testified:    I  re- 
side in  Queen  City,  Missouri,  and  have  re- 
sided there  about  thirty-two  years.    I  am 
the  defendant  in  thU  case.    Q.  Before  you 
made    this    shipment    in    controversy,    Mr. 
Sloop,  what  conversation  did  yon  have  with 
the  plaintiff's  agent  at  the  depot  there?    (Ob- 
jected to,  for  the  reason  that  the  defendant 
alleges  that  be  had  a  written  contract  for 
the  shipment  of  the  seed.    That  being  the 
case,  all  previous  conversations  are  presumed 
to  be  merged  into  that)     Q,  (By  Mr.  Hig- 
bee) :    I'll  ask  you  if  you  did  not  have  m, 
written   contract   Mr.   Sloop?    Just   had  a 
verbal  contract;  did  not  have  any  writing; 
he  gave  me  a  bUL    Mr.  Fogle:    We  have  no 
written  contracts ;  we  have  receipts.    By  the 
CJourt:     Gentlemen,    a    railroad    agait    has 
no  authority  to  enter  into  a  verbal  contract. 
Mr.  Fogle:    An  agent  has  a  right  to  make 
a  contract  within  his  authority.    The  Court: 
Yes;  he  has  a  right  to  state  the  rates.    Q. 
Now,  what  was  the  conversation?    (Objected 
to  as  being  incompetent  irrelevant  and  Im- 
material.   Objection    overruled,    and    excep- 
tions noted).    A.  I  went  down  to  the  d^;iot 
and  says  to  Mr.  West:    'What  is  the  rate 
on  timothy  seed  to  Chicago?"    That  was  in 
1902,    In    the    month    of   August    He    says 
'sixteen  cents.'    He  Is  there  now.    Well,   I 
went  right  out  and  commenced  buying  as 
quick  as  I  could  after  finding  out  the  rates. 
When  I  came  back  Mr.  West  got  the  car,  and 
the  seed  was  loaded,  and  he  made  me  out 
a  shipping  bill  to  Rosenbaum  Bros.    I  think 
Mr.  Saxbury  has  that  bill.    I  sent  It  to  the 
market  along  with  the  bill  of  lading  that  I 
got— the   freight   b"II.    Q.  Now,    Mr.    Sloop^ 
did  you  have  any  knowledge  of  any  schedule 
of  rates  for  transqjortation  at  that  time  from 
Queen   City  to  Chicago?    (Objected  to   be- 
cause the  law  presumes  be  knows  the  rates. 
He  knows  the  schedules  are  In  existence,  and 
that  he  can  see  these  schedules  upon  inquiry.) 
The  Court:    The  only  question  there  is  in 
this  case  is  whether  or  not  that  notice  has 
been  stuck  up  in  the  depot    (Plaintiff  notes 
exception.)    A.  Nothing ;  only  what  the  agent 
told  me.    Q.  Was  there  any  schedule  of  rates 
or  diarges  for  such  property  posted  In  the 
depot  at  Queen   City   at   that  time?    Tho 
Court:    The  plaintiff  says  there  was  not; 
admits   It   here   In   their   depositions.     Mr. 
Fogle:    Let  the  record  show  that  the  plain- 
tiff admits  that  the  schedule  rates  on  timothy 
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•eed  wu  not  posted  in  the  dqrat  at  Queen 
caty  at  aa" 

Cross-examination:  ."I  am  Atty-eeveix,  and 
hare  lived  In  Queen  City  abont  tblrty-two 
jt»n;  was  raised  right  In  that  neighbor- 
hood;  bom  and  raised  In  Schuyler  county; 
I  hare  done  business  with  the  Wabash  Rail* 
road  as  much  as  thirty-two  years.  I  am  a 
merchant.  I  own  a  mill,  but  am  not  a  miller. 
I  have  owned  a  mill  near  the  depot  for 
abon^  fourteen  yeara.  I  do  some  shipping 
over  the  road.  I  own  two  or  three  farms,  and 
raise,  buy,  and  ship  cattle  and  hogs;  have 
pursued  these  various  businesses  about  thirty- 
two  years.  I  very  frequoitly  ask  the  rates 
on  ftelgbt  I  don't  know  anything  about 
ths  tariff  rate.  I  asked  him  what  the  rate 
was.  I  did  not  Inquire  for  any  other; 
of  cottrae  not  I  shipped  this  grain  to 
Boeenbanm  Bros.,  and  they  paid  the  freight 
upon  it;    they  sold  for   my   accotmt" 

The  plaintiff  asked  and  the  court  refused 
tiie  following  instructions:  "(1)  The  court 
declares  the  law  to  be  that  under  the  plead- 
ings and  evidence  In  this  case  the  plaintiff 
la  oitltled  to  recover  the  sum  here  sued  for, 
to  wit,  the  sum  of  $121.97.  (2)  The  court 
declares  that  under  the  law  this  court  has 
no  jurisdiction  over  the  subject-matter  of  the 
counterclaim  pleaded  In  defendant's  answer. 
(3)  The  court  declares  that,  under  the  law 
and  the  evidence,  the  defendant  cannot  re- 
cover upon  the  counterclaim  pleaded  In  his 
answer.  (4)  The  court  declares  that  the 
claim  for  damages  In  defendant's  answer  Is 
for  unliquidated  damages,  and  is  not  prtq^ter 
sobject-matter  for  counterclaim  or  set-ol^ 
(5)  If  the  court  finds  from  the  evidence  the 
schedule  of  freight  rates  read  in  evldmce 
by  plaintiff  waa  on  file  In  the  office  of  the 
secretary  of  the  Interstate  Commerce  Com- 
mission at  Washington,  D.  C,  in  February, 
19Q2,  and  copies  thereof  were  kept  on  file 
in  plaintiff's  depot  at  Queen  City  for  in- 
spection by  the  public,  and  a  notice  of  that 
fact  was  kept  conspicuously  posted  in  said 
dqwt,  and  same  was  done  In  accordance 
with  a  ruling  of  the  Interstate  Commerce 
Commission,  then  the  court  declares  the  find- 
ing and  verdict  should  be  for  plaintiff  for 
$121.97  and  against  the  defendant  <m  its 
connterclaim."  The  court  then  found  against 
plaintiff  and  for  defendant  upon  his  counter- 
claim In  the  sum  of  $810.78.  Moti<«s  for 
new  trial  and  In  arrest  of  Judgment  being 
overruled,  plaintiff  appealed. 

The  points  raised  by  appellant  will  be 
duly  noted  in  the  course  of  the  opinion. 

Upon  the'  question  of  a  contract  between 
plaintiff  and  defendant  to  transport  timothy 
seed  from  Qoeen  City  to  Chicago  for  16 
cents  per  100  pounds  the  evidence  is  very 
meager,  but  this  question  is  not  urged  here 
by  counsel  tor  appellant.  The  case  was 
tried  below,  and  was  presented  here  upon  the 
theory  that  no  such  contract  could  be  made. 
By  that  theory  appellant  Is  bound.  There  is 
sli^t  evidence  tending  to  show  such  contract, 
96  S.W.-89 


and,  iMlng  satisfactory  to  appeUaat  both 
below  and  here,  we  pass  it  wittiont  furtlier 
question.  Under  the  interstate  commerce 
act,  pleaded  by  appellant,  with  tlM  evldflnos 
in  this  case,  should  such  contract  be  opbeld? 
If  so,  then  plaintiff,  now  appellant,  was  not 
entitled  to  recover  the  amount  sued  for  in 
this  action ;  but,  if  not,  then  it  was  entitled 
to  recover. 

Plaintiff  in  Ita  petition  alleges  its  ownw- 
ship  of  a  line  of  railroad  from  Queen  City, 
Mo.,  to  Chicago.,  III.  This  transaction  oc- 
curred in  1902,  and  is  therefore  governed,  if 
at  all,  by  the  interstate  commerce  act  as  it 
then  existed.  In  paragraphs  1  and  4  of 
section  6,  p.  8156,  vol.  8,  U.  S.  Comp.  St  1901, 
published  by  West  Publishing  Company,  will 
be  found  this  law  in  so  far  as  iq;>pllcable  to 
the  cause  at  hand.  These  paragraphs  are  as 
follows: 

"T^bat  every  common  carrier  subject  to  tlw 
provisions  of  this  act  shall  print  and  keep 
open  to  public  inspection  schedules  showing 
the  rates  and  fares  and  charges  for  the 
transportation  of  passengers  and  property 
which  any  such  common  carrier  has  establish- 
ed and  which  are  in  force  at  the  time  upon 
its  route.  The  schedules  printed  as  afore- 
said by  any  snch  common  carrier  sliall 
plainly  state  the  places  upon  Its  railroad 
between  which  property  and  passengers  will 
be  carried,  and  shall  contain  the  classifica- 
tion of  freight  in  forca  and  shall  also  state 
separately  tiie  terminal  charges  and  any 
rules  or  regulations  which  in  any  wise 
diange,  affect  or  determine  any  part  of  the 
aggregate  of  such  aforesaid  rates  and  fares 
and  charges.  Such  schedules  sliall  be  plain- 
ly printed  in  large  type,  and  copies  for  the 
use  of  the  public  shall  be  posted  in  two 
public  and  conspicuous  places.  In  every  depot, 
station,  or  office  of  snch  carrier,  where 
passengers  or  freight  respectively,  are  re- 
ceived for  transportation  in  such  form  that 
they  shall  be  accessible  to  the  public  and 
can  be  conveniently  inspected." 

"And  when  any  such  common  carrier  shall 
have  established  and  published  its  rates, 
fares  and  charges  In  compliance  with  the  pro- 
visions of  this  section,  it  shall  be  unlawful 
for  such  common  carrier  to  charge,  demand, 
collect  or  receive  from  any  persmi  or  per- 
sons a  greater  or  less  compensatim  for  ths 
tranqwrtatlon  of  passengers  or  property,  or 
for  any  services  in  connection  therewitli, 
than  is  specified  in  such  published  schedule 
of  rates,  fares,  and  diarges  as  may  at  tlw 
time  l>e  In  force." 

Thne  are  other  provisions  of  said  section 
6  of  the  Interstate  commerce  act  which  ap- 
ply to  oMrporations  receiving  freight  in  the 
United  States  to  be  carried  through  a  foreign 
country,  to  be  delivered  to  any  place  in  the 
United  States,  and  still  other  provlslona 
which  apply  to  freight  as  well  as  passengers 
being  carried  over  continuous  lines  or  routes 
<q?erated  by  more  tl^an  one  carrier.    These 
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are,  respectiyely,  paragrapbs  2  and  6  of  tbe 
section. 

Plaintiff,  by  Its  petition,  being  the  owner 
of  the  entire  line,  and  the  line  not  ninnins 
through  a  foreign  countrj,  doee  not  fall 
nnder  either  of  the  two  paragraphs  Just 
mentioned.  We  mention  this  now  for  tbe 
purpose  of  drawing  a  dlstincrtion  later.  From 
the  record  it  appears  that  plaintiff  (appel-' 
lant)  did  have  its  schedule  of  rates  on  file 
with  tbe  Interstate  Commerce  Commission ; 
that  It  had  printed  the  same,  and  mailed 
copies  thereof  to  Its  agents.  Including  the 
agent  at  Queen  City;  that  It  had  not  for 
several  years  prior  kept  such  schedules  of 
rates  posted  in  its  depot  for  the  reason  that 
they  were  being  constantly  torn  down,  and 
the  Interstate  Commerce  Commission  had 
written  the  company  that  the  posting  of  a 
notice  to  the  effect  that  the  agent  had  the 
schedules,  and  they  could  be  inspected  upon 
application,  was  a  suflScient  compliance  with 
the  act  It  might  be  remarked  here  that  this 
letter  does  not  appear  in  the  record.  Does 
this  evidence  show  a  compliance  with  the 
law,  which  says:  "Such  schedules  shall  be 
plainly  printed  in  large  type,  and  copies  for 
the  use  of  th«  public  shall  be  posted  In  two 
public  and  conspicuous  places,  in  every 
depot,  station,  or  office  of  such  carrier  where 
such  passengers  or  freight,  respectively,  are 
received  for  transportation  in  such  form  tliat 
they  shall  be  accessible  to  the  public  and 
can  be  conveniently  Inspected."  We  think 
not  Such  schedules  are  not  only  required  to 
be  printed,  but  "shall  be  posted- In  two  public 
and  consplcnons  places  in  every  depot,"  etc. 
The  law  does  not  say  that  notice  to  the  ef- 
fect that  the  schedule  of  rates  may  be  found 
with  tbe  agent  or  somewhere  else  shall  be 
posted,  bnt  tbe  schedule  of  rates,  or  rather 
printed  copy  thereof,  shall  be  posted.  This 
la  the  means  provided  by  law  for  bringing 
borne  to  the  genieral  shipping  and  traveling 
public  what  the  rates  are  as  established. 
There  Is  no  other  way  prescribed  by  law 
to  bring  knowledge  home  to  the  shipper  or 
traveler  as  to  what  the  fixed  and  legal  rates 
are.  If  tbe  schedule  of  rates  are  posted,  then 
the  public  Is  presumed  to  have  knowledge  of 
tbe  rates,  bnt  not  until  then,  unless  actual 
knowledge  be  shown.  The  public  has  this 
knowledge  whether  tbe  rates  are  read  or 
not,  as  we  have  knowledge  of  a  recorded  deed 
although  we  never  read  It  The  carrier  may 
be  bound  by  the  rates  by  It  published  and  In 
tbe  possession  of  Its  agent,  bnt  tbe  ship- 
per is  not  bonnd  tbereby  until  notice  Is 
brought  home  to  bim  in  the  manner  pre- 
scribed by  law. 

In  our  opinion  the  law  is  well  reviewed  by 
Caldwell,  J.,  <rf  the  Supreme  Court  of  Tennes- 
see, in  tbe  case  of  Atlanta,  E.  &  N.  Ry.  v. 
Home,  106  Tenn.  73,  59  8.  W.  134.  This 
was  a  case  of  connecting  carriers,  and  fell 
under  paragraph  5  of  the  Interstate  com- 
merce act,  but  applies  with  equal  force  here 


as  to  a  carrier  falling  under  paragraph  1  of 
said  section.  Paragraph  1  says  the  publicity 
must  be  given  by  posting  the  schedules. 
Paragraph  6  requires  publicity  in  snch  man- 
ner as  may  be  directed  by  the  Interstate 
Commerce  Commission.  The  method  of  giv- 
ing notice  or  publicity  is  different  in  tbe  two 
dasses  of  carriers,  but  in  eadi  ft  must  be 
given  as  by  the  law  directed.  Judge  Cald- 
well's language,  which  we  approve.  Is  as 
follows:  "Ordinarily,  the  rate  ot  affreight- 
ment inserted  in  a  bill  of  lading  is  binding 
to  the  parties,  and  will  be  effectuated  by  the 
courts  as  agreed  compensation  for  the  serr- 
Ices  contemplated.  It  is  the  contractual 
standard  for  computing  the  price  to  be  paid 
for  the  transportation  and  delivery  of  the 
goods,  and  the  tender  of  that  iH-ice  by  the 
consignee,  as  a  gaia-al  rule,  entitled  him  to 
their  immediate  possession,  and  will  waiv 
rant  an  'action  of  replevin  if  they  be  not 
promptly  surrendered.  That  rule  controls 
the  present  case,  unless  the  federal  law  In- 
voked by  the  company  creates  an  exception 
within  which  it  falls.  Section  6  of  the  Inter- 
state commerce  act  of  February  4,  1887  (chap- 
ter 104,  24  Stat  380),  as  anMended  In  act 
March  2,  1880,  a  382,  26  Stat  866  [U.  & 
Comp.  St  1901,  p.  8156],  requires:  (1)  That 
every  common  carrier  engaged  In  interstate 
transportation  shall  furnish  the  Interstate 
Commerce  Commission  a  copy  of  Its  schedule 
of  rates,  and  thereafter  print  and  publicly 
post  it  at  each  station  upmi  its  line.  (2)  That 
all  connecting  carriers  engaged  in  interstate 
transportation  on  Joint  schedules  of  rates 
shall  bi  like  manner  file  a  copy  thereof  wltb 
that  commission,  and  thereafter  make  tlte 
same  public  when,  where,  and  In  such  manner 
as  the  commission  may  from  time  to  time  re- 
quire. (3)  That  the  rates  when  so  establish- 
ed shall  not  be  changed  except  upon  prescrib- 
ed notice.  The  tenth  section  of  the  act  Im- 
poses a  large  penalty  for  a  violation  of  any 
of  these  provisions.  Tills  legislation,  having 
been  passed  by  the  federal  Congress  with  a 
view  of  regulating  Interstate  commerce^  un- 
doubtedly supersedes  and  abrogates  ail  con- 
flicting state  statutes  and  general  laws  (Ball- 
way  Co.  V.  Hefley,  158  U.  S.  99,  16  Sup^  Ot 
802,  39  U  Bd.  910;  Railway  Oo.  T.  Harrison, 
119  Ala.  630,  24  South.' 662,  43  L.  E.  A.  886,  72 
Am.  St  Rep.  936),  and,  if  applicable  In  this 
case,  it  is  obviously  controlling  in  the  defend- 
ant's favor.  Is  it  applicable  under  the  facta 
disclosed  in  this  record?  Manifestly,  the  act 
is  not  self-executing  as  to  the  public.  It  Im- 
poses no  obligations  or  restraints  upon  the 
public,  and  in  no  way  affects  it,  until  after 
certain  preliminary  steps  have  been  takoi 
by  the  carrier  or  carriers.  Shippers  are  not 
affected  by  the  act  until  the  required  publica- 
tion of  rates  has  been  made,  and  to  brine 
them  within  its  operation  In  a  given  case 
the  burden  Is  upon  the  carrier  or  carriers 
to  show  compliance  with  the  condition  prece- 
dent. If  the  contest  be  with  respect  to  a 
shipment  over  a  single  line,  the  carrier,  tft 
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haTe  the  benefit  of  the  act  against  Its  patron, 
mnst  show  inibllcatlon  at  each  of  Its  sta- 
tions; and.  If  It  b«  as  to  a  transportation 
over  connecting  lines  on  Joint  account,  they 
must  show  that  they  have  made  sodi  publi- 
cation as  the  commission  directed,  or  the 
act  will  not  be  applied  In  their  favor.  'It 
was  the  latter  burden  that  rested  upon  the 
defendant  In  this  case;  the  transportation 
here  InToIved  having  been  made  by  con- 
aecttng  carriers  Jointly.  The  record  contains 
no  evidence  of  any  publication  at  any  time 
or  place  of  the  alternate  rate  on  which  the 
defendant  relied  in  the  court  below,  nor, 
Indeed,  does  It  contain  any  evidence  that  the 
commission  enrer  directed  that  the  same 
should  be  published  at  all.  The  latter  omith 
slon  ml);ht  with  pinuslbillty  be  nnred  an  an 
excuse  for  the  former  one;  that  is,  the  fail- 
ure on  the  part  of  the  plaintiff  to  prove  that 
the  commission  directed  a  publication  of  this 
rate  with  some  reason  be  said  to  have  re- 
lieved the  defendant  of  the  necessity  of 
proving  that,  publication  bad  been  made,  If 
both  facts  were  equally  dependent  upon  af- 
flrmatlve  proof  for  their  establishment.  Such 
Is  not  tme,  however.  The  publication  requir- 
ed by  the  act  is  intended  for  the  Inape<*tlon, 
Information,  and  advantage  of  the  public 
(Railway  Co.  v.  Hefley,  158  U.  S.  101.  15  Sup. 
Ct  802,  S9  T..  Rd.  910);  and  it  Is  certainly 
contemplated  that  some  publication  shall  be 
made  In  every  instance,  thongh  the  character 
and  extent  of  publicity  to  be  given  by  con- 
necting carriers  are  left  to  the  discretion  and 
direction  of  the  commlssioD.  The  courts 
win  presume,  at  least,  in  the  absence  of 
proof  to  the  contrary,  that  the  commission 
Id  the  discbarge  of  its  duty,  according  to 
tlie  manifest  spirit  and  clear  implication  of 
the  act,  directed  some  kind  of  publication 
to  be  made  by  these  carriers  when  It  set 
the  seal  of  Its  approval  upon  their  schedule 
of  rates.  This  record  afTords  no  evidence 
that  snch  direction  was  not  given.  Hence 
the  presumption  that  It  was  given  is  con- 
clusive for  the  purposes  of  this  litigation, 
and  the  defense  of  the  company  mnst  fall 
because  it  did  not  prove  compltnnce  with 
tliat  direction.  This  court  cannot  say,  as 
did  the  learned  trial  Judge,  that  the  alternate 
rate  urged  by  the  company  should  have  been 
published  'at  the  Initial  point  of  shipment*: 
for.  In  the  absence  of  the  direction  presuraed 
to  have  been  given,  it  cannot  be  known  that 
publication  at  some  other  point  or  points 
In  tlie  roate  was  not  deemed  sufficient  and 
directed  by  the  commission.  Some  publica- 
tion is  presumed  to  have  been  directed,  but 
none  is  shown  to  have  been  made.  This  ex- 
dudes  the  case  from  the  operation  of  the 
fMeral  statute,  but  leaves  the  plaintiff  with 
his  rights  under  the  bill  of  lading  milmpalr- 
able  and  enforceable  in  this  suit." 

To  the  same  effect  is  the  holding  of  the 
Texas  Court  of  Appeals,  where  the  liiter- 
■tate  commerce  act  was  invoked.  In  Railroad 
T.  Leatherwood  (Tex.  Civ.  App.)  68  S.  W., 


loc.  cit  la,  Templeton,  J.,  says:  "Appellees 
had  no  notice  of  the  alleged  rate.  Until  ths 
tariff  was  established  and  published  as  re- 
quired by  law,  It  was  not  binding  on  the 
public,  and.  a  con^^ract  for  a  different  rata 
would  be  valid  and  enforceable.  Railroad 
Co.  V.  Home,  106  Tenn.  73,  69  S.  W.  134.  Un- 
less the  tariff  rate  charged  had  been  estab- 
lished and  published  in  such  manner  as  to 
make  It  binding,  the  stipulations  In  the  con- 
tracts made  by  appellees  with  the  Texas  ft 
Pacific  Company  to  pay  'as  the  rate  of  tariff,' 
would  not  render  them  liable  to  pay  more 
than  the  rate  agreed  upon.  The  written  con- 
tracts executed  by  appellees  cannot  l>e  con- 
strued to  bind  them  to  pay  a  tariff  which  had 
not  been  legally  established." 

We  conclude,  therefore,  that  under  the 
evidence  In  this  case  the  interstate  commerce 
act  pleaded  afforded  no  rights  to  plaintiff, 
for  the  reason  that  it  had  not  brought  Itself 
within  the  purview  thereof  by  posting  Its 
schedules  of  rates,  as  required  by  that  law. 

By  appellant  we  are  cited  to  the  capes  of 
Gerber  v.  Railway  Co.,  63  Mo.  App.  146,  Wy- 
rick  V.  Railway  Co.,  74  Mo.  App.  406,  and 
Ward  V.  Railway  Co.,  158  Mo.  226,  58  8.  W. 
28.  These  cases,  excepting  the  Wyrlck  Case, 
are  not  out  of  line  with  the  conclusion  we 
have  reached.  In  the  Gerber  Case,  supra,  it 
is  said  (page  146  of  63  Mo.  App.):  "In  com- 
pliance with  what  is  known  as  the  Interstate 
Commerce  Act'  it  printed  and  posted  sched- 
ules of  through  freight  rates,"  etc.  So  that 
this  opinion  of  Biggs,  J.,  in  no  wise  controls 
the  case  at  bar.  The  facts  are  different  In 
the  Wyrlck  Case,  supra,  Smith,  P.  J.,  it  Is 
true,  says  that  there  was  no  evidence  of  the 
filing  of  the  schedule  of  the  rates  with  the 
Interstate  Commerce  Commission,  nor  of  the 
publication  thereof  by  defendant  He  adds 
that  in  the  absence  of  proof  to  the  contrary, 
the  Interstate  Commerce  Commission  and  the 
railroad  company  will  be  presumed  to  have 
performed  their  duty.  To  this  we  do  not 
assent,  where  the  law  is  relied  upon  for  a 
cause  of  action  or  a  defense.  The  law  re- 
quires certain  conditions  precedent  and  it 
devolves  upon  the.  party  invoking  the  law  to 
show  that  it  had  done  and  performed  the 
conditions  precedent  To  this  ext«it  this 
opinion  does  not  properly  declare  the  law, 
and  should  be  overruled.  Again,  this  opin- 
ion (page  418)  says:  "Bvery  shipper  must  be 
presumed  to  know  the  existence  of  the  sched- 
ules and  that  they  are  open  for  Inspection. 
Gerber  v.  Railway  Co.,  63  Mo.  App.  145.  The 
plaintiff  knew,  or  by  the  exercise  of  ordinary 
inrudence  could  have  known,  the  regular  tariff 
rate  which  defendant  was  allowea  to  charge 
(m  Us  proposed  interstate  shipment."  It  will 
be  observed  the  Gerber  Case  is  cited,  in  which 
the  posting  of  the  schedules  is  conceded.  If 
the  reading  of  the  Wjrrick  opinion  Is  that  the 
shipper  Is  presumed  to  Imow  the  schedule 
rates  without  the  posting  or  other  publicity 
required  by  the  Interstate  commerce  act  then 
It  is  wrong,  and  should  no  longer  be  followed. 
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Bnt  the  real  question  In  tbe  Wyrick  Case  was 
that  the  shipper  had  signed  a  written  con- 
tract, in  which  It  was  recited  that  the  com- 
pany had  two  rates  npon  live  stock,  and  that 
the  rate  given  was  a  special  rate,  "and  un- 
derstood to  be  less  than  published  tariff 
rate";  that  by  reason  of  having  signed  this 
contract  without  fraud,  deceit.  Imposition, 
or  mlstalce,  he  was  bound  by  the  statements 
therein,  and  that  these  recitals  were  prima 
facie  evidence,  and  established  tbe  fact  of  a 
reduced  rate  as  consideration  for  the  con- 
tract; so  that  this  case  was  really  disposed 
of  before  the  learned  judge  reached  the  In- 
terstate commerce  act  and  his  remarlcs  there- 
on. In  tbe  Ward  Case,  supra,  Robinson,  J., 
says  that  the  evidence  showed  that  tbe  rate 
fixed  In  the  contract  was  the  schedule  late. 
There  Is  not  a  word  said  as  to  whether  the 
schedule  had  been  posted  or  not,  but  it  had 
evidently  been  printed,  so  that  there  is  really 
QOtblng  In  this  opinion  which  militates 
against  our  views  in  tbe  case  at  bar. 

We  are  further  cited  to  Railroad  v.  Harri- 
son, 119  Ala.  039,  24  South.  552,  43  L.  R.  A. 
S85,  72  Am.  St  Rep.  936,  and  Railroad  v. 
Hefley,  158  U.  S.  98,  15  Sup.  Ct.  802,  39  L. 
Bd.  910,  and  one  or  two  other  cases,  but  they 
are  not  in  point  The  Refley  Case  is  strong- 
ly favorable  to  our  contention.  In  that  case, 
at  page  101  of  158  U.  S.,  at  page  808  of  15 
Sup.  Ct  (39  L.  Ed.  910),  Justice  Brewer 
says:  "By  section  6,  every  common  carrier 
subject  to  the  provisions  of  the  act  [and  all 
railroads  carrying  interstate  freight  are  sub- 
ject to  its  provisions]  is,  for  the  Inspection 
and  Information  of  the  public,-  re(fuired  to 
print  and  publicly  post  at  each  station  upon 
Its  route  the  schedules  of  fares  and  rates  for 
carriage  of  passengers  and  property  thereon." 
In  the  Harrison  Case,  119  Ala.,  loc.  dt  540, 
24  South.  652,  43  L.  R.  A.  385,  72  Am.  St  Rep. 
986,  the  statement  of  the  case  reveals :  "That 
tbe  rate  in  question  was  less  than  the  proi)er 
rate  contained  In  the  schedule  of  rates  which 
bad  been  duly  approved  by  the  Interstate 
Commerce  Commission,  as  required  by  th6 
act,  and  duly  published  and  posted  as  re- 
quired thereby  \a  defendant's  stations  in  At- 
lanta and  Birmingham."  It  also  appears  that 
the  carrier  In  this  case  was  permitted  to  re- 
cover for  the  very  thing  sued  for  in  this  case, 
but  upon  a  state  of  facts  entirely  different— 
a  state  of  facts  which  showed  absolute  com- 
pliance with  the  federal  law. 

A  careful  examination  of  all  tbe  cases  bnt 
strengthens  the  view  that  the  failure  of  the 
record  in  the  case  at  bar  to  show  a  onnpli- 
ance  with  the  law  precludes  plaintiff  from 
tbe  benefits  thereof  as  a  basis  of  a  cause  of 
action,  and  we  will  add  as  a  basis  of  defense, 
to  counterclaim.  It  therefore  follows  that 
the  judgment  agahist  the  plaintiff  (appellant) 
on  the  $121.87  was  correct,  notwithstanding 
other  complaints  as  to  the  rulings  of  tbe  trial 
court 

2.  We  next  come  to  tbe  qnestlon  of  the 
counterclaim  set  up  In  the  defendant's  an- 


swer, and  upon  which  he  procured  judgment 
This  counterclaim  proceeds  upon  the  theory 
that  there  was  a  contract  with  plaintiff  to 
transport  defendant's  tlmotby  at  16  caata  per 
100  pounds.  If  tbexe  was  a  contract  at  all. 
It  covered  tbe  9  cars.  Plaintiff  admits  that 
as  40  the  5  cars  there  was  an  overcharge  of 
8  coits  per  100  pounds  (tbe  difference  be- 
tween Its  alleged  schedule  rate  and  the  price 
actually  received),  and  credits  tbe  account 
sued  upon  witb  such  amount  Again,  plain- 
tiff (appellant)  with  this  counterclaim  does 
not  urge  that  the  contract  out  of  wblcb  It 
grew  was  not  sufficiently  shown,  bnt  contends 
that  a  state  court  was  not  tbe  forum  for  hear- 
ing such  a  claim ;  that  overcbarges  can  only 
be  collected  by  action  before  tbe  Interstate 
Commerce  Commission^  or  in  the  proper  fed- 
eral court,  as  provided  in  section  9  of  tbe 
Interstate  commerce  act  [U.  S.  Comp.  St  1901, 
p.  3159].  It  Is  true,  as  to  the  overcharges, 
within  the  piurvlew  of  the  interstate  com^ 
merce  act,  our  court  in  Carlisle  v.  Mo.  Facv 
By.  Co.,  168  Mo.  662,  68  S.  W.  898,  has  so 
said.  In  that  case  the  court  held  that  the 
federal  law  was  not  Involved  In  tbe  case, 
and  for  that  reason  certified  the  case  to  the 
Kansas  City  Court  of  Appeals.  It  would  thus 
appear  that  what  was  said  by  Robinson,  J., 
as  to  tbe  forum  for  a  trial  of  a  case  of  over- 
charges was  largely  unnecessary  for  tbe  Judg- 
ment reached,  and  therefore  dicta;  yet,  be 
it  what  It  may  be  in  this  regard.  It  is  good 
law,  and  would  be  applicable  to  tbe  case  at 
bar  if  tbe  overcharges  liere  were  within  tbe 
meaning  of  the  interstate  commerce  act  For 
such  overcharges  the  federal  statute  which 
gives  tbe  right  of  action  likewise  gives  the 
remedy  and  the  forum,  so  that  we  concur  in 
what  was  said  by  Judge  Robinson  in  tbe 
Carlisle  Case. 

But  is  this  a  case  wherein  there  are  over- 
charges, within  the  meaning  of  the  federal 
statutes?  What  we  have  said  as  to  defend- 
ant's contract  and  its  validity  under  the  law 
lends  much  light  here.  Had  tbe  proper  atepa 
been  taken  by  the  plaintiff  to  bring  Itself 
within  the  protection  of  tbe  federal  statute, 
there  could  have  been  no  valid  contract  with 
defendant  of  the  character  by  him  pleaded. 
But  this  failure,  as  we  see  under  tbe  author- 
ities In  the  first  point  cited,  left  defendant 
the  right  to  make  such  contract  and  make 
such  contract  valid.  If  valid  Inpart,  it  must, 
by  the  nature  of  things,  under  this  state  of 
facts,  be  valid  as  a  whole.  If  valid  so  as  to 
defeat  plaintiff's  right  of  recovery  of  the  dif- 
ference between  16  cents,  the  contract  price, 
and  26  cents,  the  alleged  schedule  price,  then 
It  Is  valid  to  the  extent  of  permitting  the  de- 
fendant to  recover  back  that  sum  In  excess  of 
tbe  contract  price  already  collected  by  de- 
fendant Again,  appellant  bwe  raises  no 
point  that  this  excess  was  voluntarily  paid, 
but  l>roceeds  upon  the  theory  that,  although 
voluntarily  paid  or  Involuntarily  paid,  tbe 
overcharge    must  be  collected  through  a  fed- 
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eral  tribunal.  Such  was  the  contention  be- 
low and  anch  It  Is  here. 

Barring  the  qnestlon  as  to  the  quantum  of 
erldence  both  upon  the  question  o"  the  con- 
tract and  on  this  counterclaim,  which  at  least 
could  be  made  stronger,  we  will  pass  upon  the 
question  urged  and  seemingly  acted  upon  by 
both  parties.  This  counterclaim  grows  out 
of  the  same  contract  of  shipment,  and  falls 
strictly  within  our  statutory  provisions  as  to 
eoimterclalms,  and,  as  above  said,  If  the  con- 
tract Is  so  far  valid  as  to  defeat  plalntifF,  the 
same  contract  Is  sufficient  to  sustain  the 
counterclaim.  If  plaintiff  could  Invoke  the 
federal  statute  under  our  holding  In  the  Ward 
Case,  supra,  he  could  recover;  but,  on  the 
other  band.  If  the  overcharges  are  not  such 
as  fall  within  the  federal  statute,  then  It 
cannot  be  Invoked  to  devest  the  state  court 
of  Jurisdiction.  Overcharges  falling  within 
the  Jurisdiction  of  the  federal  tribunals,  men- 
tioned In  section  9  of  the  Interstate  commerce 
act,  are  overcharges  growing  out  of  an  ex- 
cess of  rates  over  and  above  the  rates  fixed 
by  schedules  filed,  published,  and  posted  as 
required  by  the  federal  act  We  therefore 
conclude  that  the  defendant  could  properly 
maintain  his  counterclaim  In  the  state  court 
and  In  this  action. 

The  foregoing,  while  not  In  seriatim,  an- 
swers all  of  the  contentions  of  the  appellant 
This  likewise  gives  the  appellant  the  benefit 
of  all  the  evidence  offered  and  excluded  by 
the  court  It  follows  that,  while  not  without 
numerous  errors  upon  the  part  of  the  trial 
court  In  the  course  of  the  trial,  the  Judgment 
is  for  the  right  party,  and  is  affirmed.  All 
ooncnr. 


PATTSRSON  V.  PATTERSON. 

(Supreme  Court  of  Missouri.    Division  No.  1. 
Dee.  22,  190&) 

1.  JiTDOltZRT— RBCITAXS— FlKDINOS    OF    FAOT 

—Effect  of  Code  on  BQurrr  Pbactick. 
The  ancient  equity  practice  of  reciting 
special  findings  of  fact  in  decrees  ii  pennisstble 
mtder  tlie  Code,  not  having  beta  altered  by 
Rev.  St  1899,  i  695,  requiring  a  trial  court  on 
reqnert  of  either  party  to  make  findings  of 
fact  separate  from  its  conclusions  of  law,  and 
any  force  obtained  from  such  recitals  ariaei 
fnnn  such  practice  and  not  the  statute. 

2.  Tkustb  —  ExpBias  Tbubis  —  Reqitibeuent 
OF  Statute  or  Fsauds. 

An  agreement  made  by  a  grantee,  at  the 
time  of  the  conveyance,  to  reconvey  the  land  to 
the  grantor  on  demand,  can  be  shown  only  by 
evidence  in  writing  signed  by  the  grantee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47.  Trusts,  {  20.] 

&  BZOEFTIORS,    BnX  Ol^-RlOHT  TO  MAKE. 

A  party  can  take  a  bill  of  exceptions  to 
the  Supreme  Court  only  when  he  appeals  or 
sues  out  a  writ  of  error,  and  a  judgment  ren- 
dered wholly  in  favor  of  defendant,  being  non- 
appealable by  him,  he  cannot  file  a  bill  of  ex- 
ceptions to  review  exceptions  be  may  have  taken 
to  ttie  court's  findings  of  fact. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Vdl  21,  Bxosptions,  Bill  of,  {  7.J 


4.  Appeai,  —  Review  —  Pbesuvftioiis  — 
SuFFioiEHCT— Bill  of  Exceptions. 

Though,  nnder  the  express  provisioni  of 
Rev.  St  1899,  f  866,  the  Supreme  Court  suy. 
on  reversing  an  erroneous  judgment;  in  proper 
cases,  enter  the  Judgment  that  should  have  been 
entered,  where  In  an  eqoi^  case  appellant  does 
not  eml>ody  all  the  evidence  in  tua  bill  of  ex- 
ceptions,  as  expcessly  required  by  rule  7  (73 

5.  W.  v),  the  Judgment  will  not  be  reviewed, 
thotigh  it  is  inconsistent  with  the  court's  find- 
ings of  fact;  it  being  presumed  to  be  correct 
In  the  absence  of  the  evidence. 

Wd.  Note.— E\>r  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {{  3777,  3942.] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;   James  T.   Neville,  Judge. 

Suit  by  James  L.  Patterson  against  N.  B. 
Patterson.  From  a  judgment  for  defendant 
plaintiff  appeals.    Afl^med. 

Rechow  &  Pnfahl,  tor  appellant  Delaney 
ft  Delaney  and  C.  H.  Sklnker,  for  ieq>ond«it 

VALMANT,  J.  This  is  a  suit  In  equity  to 
compel  defendant  to  reconvey  to  plaintiff 
certain  land  in  Polk  county,  which  it  is  al- 
lied was  conveyed  by  plaintiff  to  defendant 
in  1898,  under  the  express  agreement  that  it 
should  be  reconveyed  to  plaintiff  on  demand 
after  his  return  from  a  then  contemplated 
journey  to  Alaska;  that  the  conveyance 
from  plaintiff  to  defendant  was  without  oth- 
er consideration  than  the  agreement  to  re- 
convey. The  answer  of  defendant  admits 
the  conveyance  tb  him,  denies  the  alleged 
agreement  to  reconvey,  pleads  the  statute  ot 
frauds,  and  pleads,  also,  that  the  conveyance 
was  made  by  plaintiff  to  defraud  his  cred- 
itors. The  trial  resulted  In  a  Judgment  for 
defendant  and  the  plaintiff  appealed. 

In  the  record  of  the  judgment  before  us 
we  read:  "This  cause  Is  submitted  to  the 
court  for  hearing,  and  the  court  proceeds  to 
hear  the  evidence,  and,  being  sufficiently  ad- 
vised in  the  premises,  the  court  finds  the 
issues  in  fav(w  of  the  defendant,  and  dis- 
misses plalntifF's  bill  upon  the  fcdlowlng 
finding  of  facts,  on  motion  of  plaintiff  here- 
tofore filed  for  the  finding  of  facts  In  this 
cause,  which  finding  is  in  the  following 
words,  to  wit"  Then  follows  what  seems  to 
be  a  review  of  the  evidence,  covering  not 
only  the  particular  transaction  specified  in 
the  pleadings,  but  also  other  business  trans- 
actions between  the  plaintiff  and  defendant 
who  are  brothers,  and  business  transactions 
between  plaintiff  and  other  members  of  his 
family,  and  the  court's  conclusions  from  the 
evidence.  The  pith  of  those  conclusions  is 
as  follows:  In  1897  the  plaintiff  and  defend- 
ant owned  the  land  in  question  in  the  pro- 
portion of  three-fifths  to  the  plaintiff  and 
two-fifths  to  defendant  They  were  also  en- 
gaged in  a  mercantile  business  as  partners 
on  or  near  the  premises.  At  that  time  the 
plaintiff  was  living  in  the  state  of  Califor- 
nia, the  defendant  was  living  in  Polk  county. 
Mo.,  in  sole  possession  of  the  land,  and  alone 
managing  the  mercantile  business.  In  Oc- 
taba,  1897,  the  defendant,  at  the  instance  of 
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the  plaintiff,  prepared  a  deed  to  be  executed 
by  plaintiff,  conveying  to  defendant  the 
plaintiff's  ttaree-flftha  Interest  In  the  land, 
and  also  a  bill  of  sale  of  plaintiff's  Interest 
In  the  mercantile  business,  and  sent  the  same 
to  plaintiff  In  California  to  be  executed. 
This  deed  and  bill  of  sale  were  executed  by 
the  plaintiff  (that  la,  signed  and  acknowl- 
edged) but  not  returned  to  defendant  or 
delivered,  but  were  carried  by  plaintiff  to 
Alaska,  and  retained  by  him  there  until  June, 
1901,  when  he  sent  them  to  defendant  by 
mall,  with  direction  to  place  them  on  record, 
which  was  done.  The  chancellor  drew  the 
conclusion  from  the  evidence  that  those  doc- 
uments were  not  Intended  by  the  parties  to 
convey  the  title  to  defendant  for  his  own 
use,  but  to  be  held  in  trust  for  the  plaintiff, 
and  reconveyed  to  him  at  his  request,  and 
also  that  the  motive  was  to  place  the  prop- 
erty in  a  position  where  It  would  be  subject 
to  the  partnership  debts  of  plaintiff  and  de- 
fendant. Incurred  In  their  mercantile  busi- 
ness, In  preference  to  certain,  individual 
debts  which  the  plaintiff  had  Htcmred!  that 
defendant  had  all  the  while  until  Just  be- 
fore the  filing  of  this  suit  recognized  the 
plaintiff's  right  to  the  property,  but  that  he 
bad  Incumbered  It  largely  fot  Indebtedness 
Incurred  by  the  partnership  or  by  himself 
Individually,  the  evidence  Is  not  clear  as 
to  which.  The  plaintiff's  bill  of  exceptions 
contains  the  request  of  the  plaintiff  for  a 
finding  of  the  facts,  and  a  statement  that  the 
facts  found  are  incorporated  in  the  Judg- 
ment, and  hence  no  necessity  to  repeat  them; 
It  contains  also  a  motion  for  a  new  trial, 
founded  alone  on  the  proposition  that  on 
the  facts  found  the  Judgment  should  have 
been  for  the  plaintiff.  There  is  no  evidence 
contained  in  the  bill  of  exceptions. 

The  only  assignment  of  error  Is  that  on 
the  findings  the  Judgment  should  have  been 
for  the  plaintiff.  Respondent  asserts  that 
the  evidence  in  the  case  did  not  Justify  the 
findings,  and  that,  as  It  is  an  equity  case, 
the  findings  are  not  binding  on  this  court, 
and  that  this  court  should  not  reverse  a 
Judgment  in  respondent's  favor  without 
forming  Its  own  opinion  of  the  facts  founded 
on  the  evidence.  This  Is  a  case  In  which  it 
is  Important  not  only  to  know  on  which  side 
is  the  preponderance  of  the  evidence,  but 
also  to  know  the  character  of  the  evidence. 
The  plaintiff  pleads  a  case  of  express  trust, 
which  can  be  proven  only  by  written  evi- 
dence, signed  by  the  party  sought  to  be 
charged.  What  the  character  of  the  evi- 
dence adduced  was  we  do  not  know.  In  the 
petition  It  is  said:  "That  said  agreements 
and  understanding  were  evidenced  by  cor- 
respondence between  the  plaintiff  and  de- 
fendant" By  this  we  understand,  since  the 
parties  lived  In  different  states,  that  the 
business  was  transacted  by  letter  correspond- 
ence by  mall.  The  court  in  its  findings  al- 
ludes to  letters  that  passed  between  the  par- 
ties, concerning  which  the  court  says:    '*Tbe 


court  finds  that  the  most  material  letters  in 
this  case  on  both  sides  are  missing,  and  it 
Is  very  bard  to  ascertain  the  true  facts; 
and  while  these  facts  [meaning  those  found] 
are  not  In  exact  accordance  with  the  testi- 
mony of  either,  and  are  contradictory  some- 
what of  the  testlmcmy  of  both,  they  are  be- 
tween the  lines  of  the  testimony  In  the  case, 
and  I  think  the  true  state  of  facts." 

The  first  serious  question  for  our  ooo- 
slderatlon  is,  shall  we  examine  the  Judgment 
in  this  case  in  the  light  alone  of  the  so- 
called  "findings,"  and  reverse  It  If  we  should 
be  of  the  opinion  that  the  facts  so  found 
do  not  Justify  It?  It  is  in  accordance  with 
the  ancient  practice  in  equity  courts  for  the 
court  to  make  special  findings  of  the  facts 
in  Issue,  and  recite  the  same  in  its  decree; 
and  this  Is  still  frequent  and  good  practlcs 
under  our  Code  ot  Civil  Procedure,  althongb 
special  findings  are  not,  under  our  Code,  even 
In  equity  cases,  absolutely  required.  Section 
695,  Rev.  Bt  1899,  which  makes  it  the  duty 
of  the  court  on  the  timely  request  of  either 
party  to  state  in  writing  its  "condusions  of 
fact  found  separately  from  the  conclusions 
of  law,". does  not  alter  or  affect  in  any  man- 
ner the  ancient  practice  above  mentioned  of 
expressing  In  the  decree  the  facts  found.  -It 
is  not  contemplated  by  that  section  that  "the 
conclusions  of  fact"  there  called  tor  shall 
be  incorporated  in  the  Judgment  or  decree. 
The  statute  says  they  shall  oe  stated  In 
writing,  but  that  does  not  mean  imbodled  in 
the  Judgment  The  findings  called  for  by 
that  statute  get  all  their  legal  force,  what- 
ever that  may  be,  when  the  requirement  pre- 
scribed by  the  statute  Is  complied  with;  that 
Is,  when  the  court  states  the  conclusions  in 
writing  separate  from  the  conclusions  of  law. 
Incorporating  them  in  the  Judgment  or  de- 
cree adds  nothing  to  them  as  products  of  the 
statute.  And,  on  the  other  hand,  the  find- 
ings of  the  facts  by  the  chancellor,  not  as 
in  obedience  to  the  statute,  but  as  in  con- 
formity to  the  ancient'  chancery  practice, 
and  Incorporating  the  facts  so  found  In  the 
d^ree,  gives  them  a  character  for  which 
they  are  in  no  sense  indebted  to  the  statute^ 
The  statute  Is  satisfied  and  Its  purpose  Is 
fully  accomplished  when  the  court  reduces 
to  writing  the  facts  it  finds,  and  causes  the 
paper  to  be  fil^  The  copying  of  them  in 
the  decree  is  not  called  for  by  the  statute, 
and  It  adds  nothing  to  them  as  a  statutory 
requirement;  but  whatever  force.  If  any, 
the  findings  of  facts  may  have  by  being  re- 
cited In  the  decree,  they  have  by  force  of  the 
original  chancery  practice,  independent  of  the 
statute.  In  the  case  before  us  the  derk  has 
taken  the  useless  labor  to  copy  In  the  de- 
cree the  court's  review  of  the  evidence  and 
conclusions  thereupon,  from  which  it  ap- 
pears that  the  court  finds  in  the  main  the 
Issues  for  the  plaintiff,  and  renders  Judg- 
ment for  the  defendant  Now  the  plain- 
tiff asks  this  court  to  reverse  the  Judgment 
because,  under  the  facta  found,  the  Judgment 
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wan  for  the  wrong  party.  Tills  court  has 
authority,  not  only  to  reverse  a  Judgment  of 
the  circuit  court  which  It  deems  to  he  er- 
roneons,  but  in  a  proper  case  to  enter  here 
the  Judgment  that  the  trial  court  should  have 
entered.  Section  866,  Rev.  St  1899.  There- 
fore, If  we  should  now  say  that  the  Judg- 
ment before  us  must  be  reversed  because  it 
is  enoneous  on  the  facts  foimd,  It  would  be 
our  duty  to  enter  here  the  Judgment  that  the 
trial  court  ought  to  have  entered  in  con- 
formity to  those  facts,  and  respondent  would 
be  shut  oat  forever;  although,  if  we  had  the 
evidence  on  which  the  chancellor  based  his 
findings,  we  might  find  the  facts  contrary  to 
his  findings,  and  affirm  the  Judgment  as 
being  for  the  right  party.  If  that  practice 
were  adopted,  It  would  give  the  appellant  in 
a  case  like  this  a  great  advantage,  and  would 
destroy  the  authority  of  the  appellate  court 
to  review  the  findings  of  facts  in  an  equity 
case.  Rule  7  of  this  court  requires  the  ap- 
pellant In  an  equity  case  to  Imbody  all  the 
evidence  In  his  bill  of  exceptions.  Suppose 
the  appellant  in  this  case  had  complied  with 
that  rule,  and  had  brought  up  all  the  evi- 
dence, is  th«e  any  doubt  but  that  we  would 
have  examined  the  evidence,  to  see  If  It  Justi- 
fied the  findings  of  the  chancellor?  Then  is 
It  i)03slble  that  appellant,  by  disregnrdlng 
the  rule,  can  obtain  such  a  great  advantage 
as  he  now  claims? 

The  circumstances  of  this  case  illustrate 
the  wisdom  of  our  rule.  The  plaintiff  seeks 
to  have  the  defendant  declared  a  trustee  of 
an  express  trust  He  says  the  land  was  con- 
veyed to  the  defendant  with  the  positive 
agreement  that  it  was  to  be  reconveyed  to 
him  on  his  return  and  demand.  The  defend- 
ant denies  the  alleged  agreement,  and  invok- 
ed the  statute  of  frauds.  Such  an  agreement 
could  be  proven  only  by  evidence  In  writing 
signed  by  the  defendant  We  gather  from 
the  general  discussion  of  the  evidence  in  the 
wurfs  finding  that  there  were  letters  in  evl- 
uence  that  passed  between  the  parties,  and 
also  some  oral  testimony,  ail  of  which  may 
have  been  incompetent,  and  received  over  the 
defendant's  objections;  but  in  the  condition 
of  the  record  before  us  we  cannot  Judge  of 
that  phase  of  the  case. 

Among  the  recitals  In  the  decree  as  of  the 
findings  of  facts  is  this:  "The  cou^  finds 
that  the  most  material  letters  in  this  case  on 
both  sides  are  missing,  and  it  is  very  hard  to 
ascertain  the  true  facts ;  and  while  these  facts 
[by  which  we  understand  the  court  to  mean 
the  main  fact  found]  are  not  In  accordance 
with  the  testinxmy  of  either,  and  are  con- 
tradictory somewhat  of  the  testimony  of  both, 
they  are. between  the  lines  of  the  testimony 
in  this  case,  and  I  think  the  true  state  of 
f&cts."  It  is  on  that  kbid  of  finding  that 
the  plaintiff  asks  us  to  reverse  this  Judgment 

It  is  suggested  that,  if  defendant  was  dis- 
satisfied with  the  findings  of  facts,  he  could 
have  excepted,  and  filed  his  bill  of  exceptions, 
bnbodylng  therein  the  evidence.    That  sug- 


gestion would  impose  on  the  defendant,  In 
whose  favor  tbe  Judgmait  was  rendered,  the 
burden  that  the  law  imposes  on  the  plain- 
tiff, who  is  the  appellant  But  the  defend- 
ant could  not  bring  the  evidence  here,  even  If 
he  were  willing  to  bear  the  burden,  because 
the  Judgm^it  was  wholly  in  his  favor,  and 
he  cannot  appeal  from  it  If  he  had  filed  a 
bill' of  exceptions,  it  would  have  lain  in  the 
circuit  court  and  could  never  have  been 
brought  to  us.  A  party  can  bring  up  his  bill 
of  exceptions  only  when  he  takes  an  appeal 
or  sues  out  a  writ  of  error.  It  sometimes 
happens  that  a  Judgment  or  decree  Is  partly 
in  favor  of  one  and  partly  in  favor  of  the 
other,  in  which  event  there  may  be  cross- 
appeals— both  may  appeal — each  party  aim- 
plaining  of  the  Judgment  in  so  far  as  it  was 
against  bim ;  but  when  the  Judgment  is  alto- 
gether in  his  favor  he  cannot  appeal.  Our 
rule  7  (73  S.  W.  v)  contemplates  a  case  In 
which  this  court  is  asked  to  review  the  pro- 
ceedings that  occurred  during  the  trial  In 
an  equity  case.  A  party  in  an  equity  case 
may,  if  he  sees  fit,  appeal  from  the  Judgment 
or  decree  without  a  bill  of  exceptions;  he 
may  stand  on  the  record  proper ;  but  In  that 
event  he  can  only  assail  the  judgment  on  the 
ground  that  it  is  not  supported  by  the  plead- 
ings. He  cannot  ask  a  reversal  of  the  judg- 
ment on  the  ground  that  it  is  jiot  justified  by 
the  findings  of  facts.  Rule  7  prescribes  what 
shall  be  Imbodied  in  the  bill  of  exceptions. 
It  does  not  affect  a  case  that  is  brought  here 
on  appeal,  based  alone  on  the  record  prop- 
er. But  in  the  case  now  in  hand  the  ap- 
pellant does  not  claim  that  on  the  face  of 
the  pieadlogs  the  judgment  is  erroneous.  His 
claim  is  that  on  the  findings  of  facts  It  is  er- 
roneous, and  he  contends  that  for  the  pur- 
poses of  this  appeal  we  are  to  take  those 
findings  as  Ineontestably  true.  The  plain- 
tiff is  wrong  In  that  contention.  While  there 
are  expressions  in  the  opinions  in  some  cases 
heretofore  decided  by  this  court  that  seem 
to  say  that  the  findings  of  facts  by  the  court 
are  to  be  treated  as  an  agreed  statement  or 
a  special  verdict,  yet  when  it  was  a  material 
question  in  the  case  we  have  never  held  oth- 
erwise than  that  In  an  equity  case  we  are  not 
bound  by  the  chancellor's  findings  of  facts, 
but  that  it  was  our  duty  to  examine  the  evi- 
dence, and  find  the  facts  for  ourselves.  What- 
ever expressions  there  may  be,  therefore,  in 
former  decisions  that  may  be  interpreted  to 
mean  that  the  findings  of  facts  in  an  equity 
case  were  binding  on  us  were  never  so  in- 
tended. 

Blount  V.  Spratt  113  Mo.  48,  20  S.  W.  967. 
was  an  equity  case,  and  came  to  this  court 
with  only  the  pleadings,  the  finding  of  the 
facts,  and  the  Judgment  In  the  course  of 
the  opinion  it  was  said :  "The  findings  stand 
as  a  special  verdict  or  an  agreed  case,  and  un- 
less tile  conclusions  of  law,  upon  the  facts 
found,  were  correctly  pronounced,  the  Judg- 
ment must  be  reversed.    Bannells  v.  Isgrigg, 
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99  Mo,  28,  12  S.  W.  843 ;  Munford  v.  WUson, 
16  Mo.  640 ;  Gage  y.  Gates,  62  Ma  414 ;  Sutter 
T.  Strelt,  21  Mo.  159."  It  was  not  necessary 
to  the  decision  In  tbat  case  that  the  court 
should  decide  what  effect  should  be  given  to 
the  findings  of  facts,  and  what  was  there 
said  was  doubtless  called  out  by  the  argu- 
ment of  counsel  for  respondent,  who  was  In- 
sisting that  his  motion  to  dismiss  the  appeal 
should  be  sustained  because  the  bill  of  ex- 
ceptions did  not  contain  the  evidence.  But 
the  material  fact  on  which  the  decision  In 
that  case  turned  was  found  in  the  plaintiff's 
favor,  and  the  Judgment  was  in  his  favor, 
and  the  defendant,  who  was  the  appellant, 
was  insisting  that  on  that  fact,  without  dis- 
puting it,  without  questioning  its  correctness, 
the  judgment  was  wrong.  If  the  essential 
fact  on  which  the  plaintiff  relied  was  found 
In  his  favor,  and  the  defendant  saw  fit  to 
bring  the  case  here  on  the  fact  as  found  In 
favor  of  his  adversary,  without  challenging 
Its  correctness,  how  could  the  plaintiff  ob- 
ject? What  force  would  there  be  in  the  plain- 
tUTs  objection  that  the  defendant  had  failed 
to  bring  up  the  evidence?  Besides,  the  re- 
sult must  have  be»i  the  same  even  if  the 
defendant  had  brought  the  case  here  on  the 
pleadings  and  judgment  alone,  without  the 
facts  found  by  the  court  The  plaintiff  in 
that  case  had  brought  suit  to  set  aside  a  deed 
of  trust  on  the' ground  that  she  was  insane  at 
the  time  she  executed  the  deed.  The  peti- 
tion stated  that  in  April,  1888,  the  plaintiff, 
then  a  married  woman,  and  owning  the  land, 
joined  her  husband  in  executing  the  deed; 
that  she  was  then  incapable  of  making  a 
deed,  because  she  was  Insane ;  and  that  after- 
wards, In  December,  1888,  she  was  declared 
insane  by  proceedings  In  the  probate  court, 
and  a  guardian  was  then  appointed  for  her. 
That  was  the  sole  ground  on  which  she  asked 
to  have  the  deed  canceled,  and  the  trial  court 
found  that  that  was  the  fact,  and  declared 
the  law  to  be  that  she  "was,  on  account  there- 
of, incapable  and  Incompetent  to  make  a  con- 
tract or  deed."  The  defendant  appealed  from 
that  Judgment,  taking  the  position  before  this 
court  that  that  fact  alone,  admitting  it  to  be 
true,  did  not  entitle  th^  plaintiff  to  a  can- 
cellation of  the  deed,  and  this  court  sustained 
the  defendant  tu  that  position,  and  reversed 
the  judgment  The  cases  cited  in  the  opin- 
ion in  that  case  as  supporting  the  proposition 
that  the  findings  of  facts  are  to  be  taken  as 
a  special  verdict  are  cases  In  each  of  which 
there  was  an  agreed  statement  of  facts  ex- 
cept one  case,  and  that  one  was  an  action  at 
law. 

Land  Company  v.  Bretz,  126  Mo.  418, 
28  S.  W.  656,  was  a  suit  In  equity  to  com- 
pel a  specific  performance.  There  was  no 
bill  of  exceptions  in  the  record.  The  cause 
came  to  this  court  on  writ  of  error,  and 
was  presented  for  judgment  on  what  purport- 
ed to  be  the  record  proper,  in  which  record 
was  contained  the  finding  of  facts.  The  find- 
ings were  for  the  plaintiff,  but  the  Judgmoxt 


was  for  the  defendant  The  pecnllar  feature 
of  that  case,  as  it  bears  on  the  point  now 
under  discussion.  Is  that  the  finding  of 
facts  was  by  agreement  of  the  parties^ 
and  while  It  was  not  what  mlg^t  strictly  be 
called  an  agreed  statement  of  facts,  yet  It 
was  presented  to  this  court  as  If  the  parties 
had  agreed  to  the  facts,  and  agreed  that 
they  should  be  entered  on  the  record  of 
the  court,  which  was  done.  The  point  was 
made  In  the  brief  for  defendant  in  error  in 
that  case  that  findings  of  fact  were  not  part 
of  the  record  unless  made  so  by  a  bill  of 
exceptions,  but  this  court  treated  those 
findings  as  having  been  entered  of  record 
by  agreement  Defendant  in  error  did  not 
question  the  correctness  of  the  findings,  or 
complain  that  the  plaintiff  in  error  had  not 
brought  up  the  evldoice. 

In  Leavltt  v.  Taylor,  163  Mo.  158,  63  S.'  W. 
385,  at  the  request  of  the  plaintiff,  the  trial 
court  made  a  finding  of  facts,  which  finding 
was  In  favor  of  defendant,  rendered  judgment 
In  defpdant's  favor,  and  the  plaintiff  ap- 
pealed. The  court  held  that  as  plaintUT 
did  not  except  to  the  finding  of  the  trial 
court  he  was  concluded  by  it 

In  Pltzpatrick  v.  Weber,  168  Mo.  562,  68  S. 
W.  913,  It  was  expressly  held  that  in  an 
equity  case  this  court  was  not  bound  by  the 
finding  of  facts  by  the  chancellor,  and  In 
Shaffer  v.  Detle,  191  Mo.,  loc  cit  887,  98  S. 
W.  134,  Lamm,  J.,  speaking  for  the  court 
said:  "However,  the  point  In  band  [tbe 
finding  of  the  facts  by  the  chancellor]  la  in 
no  wise  decisive  or  controlling,,  because  this 
is  an  equity  case,  as  will  presently  be  seen, 
and  It  has  been  held  that  section  695,  supra, 
relating  to  special  finding  of  facts  by  the 
trial  court  and  on  request  was  not  Intended 
to  have,  and  did  not  have,  any  effect  on  the 
power  or  duty  of  this  court  in  equity  cases" 
— citing  Fltzpatrick  v.  Weber,  supra. 

In  State  ex  rel.  v.  Jarrott  183  Mo.  204, 
81  S.  W.  876,  it  was.  sought  to  compel  a 
circuit  judge  by  mandamus  to  sign  a  bill 
of  exceptions  In  an  equity  case,  which  con- 
tained none  of  the  evidence,  bat  only  the 
pleadings,  the  findings,  and  the  decree.  It 
was  insisted  by  the  relator  that  be  had  the 
right  to  bring  his  cause  to  this  court  for 
review  on  the  findings  of  the  chancellor  and 
the  judgment  and  to  have  the  judgment  re- 
versed if  it  was  not  right  on  the  facts  found. 
But  this  court  denied  the  writ  and,  per 
Gantt  J.,  said:  "The  opposite  party  has 
obtained'  rights  by  this  decree.  He  has  a 
right  to  have  tiie  whole  evidence  upon 
which  his  decree  is  based  before  this  court 
before  it  is  reversed.  He  may  be  iible  from 
that  evidence  to  show  that  the  circuit  court's 
findings  were  erroneous,  and  the  decree  right 
notwithstanding."  That  Is  the  doctrine  of 
this  court  and  although,  as  we  have  seen, 
there  are  some  dicta  in  some  of  our  former 
cases  that  may  seem  to  sustain  the  appel- 
lant's contention  in  this  case,  yet  when  Uioae 
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cases  are  sifted  down  to  the  points  really 
decided,  It  will  be  found  that  this  court 
has  never  decided  a  case  contrary  to  the 
law  as  laid  down  In  the  Jarrott  Case,  Jnst 
quoted. 

Since  the  appellant  has  not  brought  up  for 
our  examination  the  evidence  that  was  ad- 
duced at  the  trial,  he  Is  not  entitled  to  have 
the  Judgment  reversed,  even  If  we  should  be 
of  the  opinion  that  It  Is  not  a  correct  legal 
result  of  the  facts  found.  In  tlie  abseace 
of  the  evidence,  the  presumption  is  In  favor 
of  the  correctness  of  the  Judgment  The 
Judgment  is  affirmed.    All  concur. 


QUAIL  V.  LOMAS  et  aL 

(Supreme  Court  of  MiEsouri,  Division  No. 
Dec.  22,  19M.) 

1.  AiPBAir— Bboobd— Bill   or   ExcEPTion»— 
DocimsNTABT  Evidence. 

Laws  1903,  p.  105,  provides  that  It  shall 
not  be  necessary  for  review  on  appeal  or  error 
that  an;  written  or  printed  matter  offered  in 
evidence  and  properly  identified  and  deposited 
with  the  clerk  to  remain  in  his  custody  until 
after  the  determination  of  the  cause  in  the 
appellate  court,  shall  be  copied  and  set  forth 
in  the  bill  of  exceptions  provided  that  it  contain 
a  direction  of  the  clerk  to  copy  the  same  and  the 
tame  be  so  copied  and  sent  up  to  the  appellate 
ooort.  Held,  that  where  a  bill  of  exceptions  re- 
ferred to  deeds  received  in  evidence  by  the 
name  of  the  grantor  and  grantee  and  date  of 
execution  and  date  of  acknowledgment  and  con- 
tained a  direction  of  the  clerk  to  copy,  and  the 
same  were  copied  into  the  record  sent  up  to 
the  appellate  court,  they  were  properly  a  part 
of  the  record  although  it  did  not  appear  that 
th^  had  been  filed  and  left  with  the  clerk  to 
remain  in  his  custody  until  after  the  determina- 
tion of  the  appeal. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vu.  8,  Appeal  and  Error,  {  2875.] 

2,  DowxB — Statutobt    EJstatk    Substitutbd 

FOB  DOWKB — KiGHTB  0»   WiDOW. 

Bev.  St  1899,  {  3621,  provides  that  the 
ennmlssioners  appointed  to  set  out  the  home- 
stead of  a  widow  and  minor  children  shall, 
where  the  right  of  dower  also  exists,  first  set 
out  the  homestead,  and,  from  the  residue  of  the 
estate  of  the  deceased,  set  out  the  dower  of  the 
widow,  and  that  the  amount  of  dower  shall 
be  diminished  by  the  amount  of  interest  of  the 
widow  in  the  homestead,  and  that  in  case  the 
Iwinestead  interest  of  the  widow  equals  or  ex- 
ceeds one-third  of  all  the  real  estate  of  the 
deceased  husband,  no  dower  shall  be  assigned. 
Section  2944  provides  that  when  a  husband 
dies  leaving  a  child  or  children,  the  widow  may, 
in  lieu  of  dower  of  the  one-third  part  of  the 
lands  whereof  the  husband  died  seised,  elect 
to  be  endowed  absolutely  in  the  lands  equal  to 
the  share  of  a  child.  Held,  that  no  deduction  on 
account  of  homestead  is  to  be  made  where  a 
widow  elects  to  take  a  child's  share. 

[I<d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Dower,  H  39,  322-324.] 

8.   HOiraSTEAD— PABTinQN  DxTElNG  HlKOBITT 

or  Childbkn. 

As  between  a  widow  and  her  minor  children, 
neither  the  widow  nor  her  grantee  is  entitled 
to  partition  of  the  homestead  during  the  minor- 
ity of  the  children. 

[Ed.  Note.-^Por  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  H  281-285.] 

Appeal  from  Circuit  Court,  Polk  County; 
Aigns  Cox,  Jnd^e. 


Salt  b7  Bobert  Quail  against  Dlcjr  N. 
Lomas  and  others.  From  a  Judgment  la 
favor  of  plaintiff,  defendants  oppeaL  Re- 
versed and  remanded. 

Recbow  &  Pufahl,  for  a^iellants.  O.  M. 
Townsend  and  0.  H.  Sklnker,  for  respondeat 

OANTT,  J.  This  is  a  suit  for  partition  of 
the  lands  of  which  John  H.  Lomas  died 
seised  and  possessed  in  Polk  county  on  the 
ISth  day  of  August  1000.  Said  Lomas  died 
intestate  and  left  a  widow,  Dicy  N.  Lomas, 
and  six  children,  Bertha  C,  John  A.,  Ellen 
O.,  Jesse  C,  Anne  and  Carl  Lomas,  all  min- 
ors. On  the  31st  day  of  August  1900,  let- 
ters of  administration  were  granted  by  the 
probate  court  of  Polk  county  to  the  widow, 
Dicy  Lomas,  who  duly  qualified  and  took 
dmrge  of  the  estate.  On  the  26th  day  of 
November,  1901,  said  widow  made  her  elec- 
tion to  take  a  child's  part  of  said  estate  in 
lien  of  dower,  and  duly  acknowledged  the 
same  and  It  was  recorded  November  27,  1901. 
On  the  26tb  of  November,  1901,  said  widow 
filed  her  application  in  the  probate  court  of 
Polk  county  to  have  a  homestead  set  off 
to  her  and  her  said  minor  cbildroi,  and  in 
due  form  and  time  eommlssloners  were  ap- 
pointed who  went  on  the  lands  and  set  apart 
100  acres  of  the  value  of  $1,600  as  and  for 
said  homestead.  John  N.  Lomas  owned  the 
following  lands  In  Polk  comity  at  the  date 
of  his  death,  to  wit :  N.  B.  %  and  N.  E.  %  of 
the  N.  W.  ^  and  B.  %  of  S.  E.  %  and  N.  W. 
%  of  S.  E.  %  and  five  acres  out  of  the  N. 
E.  comer  of  the  S.  B.  ^  of  the  N.  W.  \i 
all  in  section  24,  township  82,  range  24,  and 
W.  %  of  the  8.  W.  %  section  19,  township 
S2,  range  23,  about  340  acres.  Out  of  this 
tract  the  commissioners  set  apart  the  N.% 
of  the  N.  B.  %  and  the  S.  W.  %  of  the  N. 
B.  %,  less  five  acres,  on  the  east  side  thereof, 
and  the  N.  E.  %  of  the  N.  W.  %  and  five  acrefi 
out  of  the  N.  B.  comer  of  the  S.  E.  %  of  the 
N.  W.  %  all  in  section  23,  township  32,  range 
24.  On  the  6th  day  of  June,  1902,  the  widow 
Dicy  N.  Lomas,  borrowed  $750  from  the  plain- 
tiff, and  gave  her  note  therefor,  payable  two 
years  after  the  date  thereof,  and  bearing  Inter- 
est at  the  rate  of  8  per  cent  per  annum,  and 
on  the  same  day  made,  executed,  and  deliver- 
ed a  deed  of  trust  to  Jesse  Wiley,  as  trustee, 
to  secure  the  plaintiff  the  payment  of  said 
note.  By  said  deed  of  trust  the  said  Dicy 
Lomas  conveyed  the  entire  tract  of-  land 
above  described  of  which  the  said  John  H.  ha- 
mas  died  seised  to  secure  the  payment  of  said 
note.  Afterwards,  on  account  of  the  default 
of  the  said  Dicy  to  pay  said  note  and  com- 
ply with  the  conditions  of  said  deed  of  trust 
the  trustee-  therein,  Jesse  Wiley,  proceeded 
to  advertise,  and  did  advertise  and  sell,  the 
whole  of  said  real  estate  at  public  auction 
at  the  courthouse  door  at  Bolivar,  the  county 
seat  of  Polk  county,  and  at  said  sale  the 
plaintiff  being  the  highest  bidder  therefor 
the  same  was  struck  off  and  sold  to  him  by 
the  said  trustee,  and  on  the  12th  day  of  Sep- 
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tember,  1903,  the  trnstee  executed  bis  trus- 
tee's deed  conveying  all  of  said  real  estate 
to  the  'plafaitlff.  On  the  part  of  the  defend- 
ants the  evidence  tended  to  show  that  the 
entire  tract  of  land  was  worth  from  $3^000  to 
$3,600  at  the  time  the  homestead  was  set 
ofT  to  the  widow  and  children,  and  that  the 
homestead  tract  of  160  acres  was  valued 
at  $1,500.  After  the  death  of  her  hus- 
band, the  widow  built  a  two-room  house  on 
the  farm,  and  put  np  some  wire  fences 
around  the  tract  The  plaintiff  claiming  to 
have  acquired,  by  virtue  of  his  deed  of  trust 
from  the  widow  and  his  trustee's  deed  fore- 
closing the  same;  an  undivided  one-seventh 
Interest  in  the  said  lands,  on  the  20th  of  Oc- 
tober, 1903,  began  this  suit  for  partition  of 
the  said  premises.  At  the  Noveml)er  term, 
1903,  O.  M.  Townsend,  Esq.,  was  appointed 
guardian  ad  litem.  Upon  the  motion  of  Mr. 
Townsend,  however,  showing  to  the  court 
that  A.  O.  Fink  was  the  regularly  appointed 
and  duly  qualified  guardian  and  curator  of 
the  said  minors,  and  upon  the  voluntary  ap- 
pearance of  the  said  Fink,  he  was  permitted 
to  become  a  party  to  the  suit  and  to  defend 
the  Interest  of  the  said  minors.  The  widow 
filed  a  separate  demurrer  to  the  plaintiff's 
petition,  which  was  overruled,  and  thereafter 
she  filed  no  further  pleading  in  the  cause. 
The  minors,  by  their  guardian  ad  litem  and 
curator  of  their  estate  for  their  separate 
answer,  admitted  that  their  father  died 
seised  of  the  lands  described  In  the  petitl<m, 
leaving  Dicy  N.  Lomas  as  bis  widow  and 
tlie  snid  minors  as  bis  only  children  and  heirs 
at  law.  They  admitted  that  the  land  de- 
scribed in  the  plaintiff's  petition  as  a  home- 
stead bad  been  set  off  to  the  said  widow  and 
Children,  and  that  the  minor  defendants  were 
In  possession  thereof  and  living  thereon. 
Further  answering,  they  stated  that  they  bad 
no  knowledge  of  any  transaction  between 
the  plaintiff  and  the  widow,  Dicy  Lomas, 
but  that  they  were  not  interested  In  or  af- 
fected by  any  such  transactions,  if  any  such 
there  were.  "Further  answering,  defendants 
state  that  all  of  the  land  described  In  plain- 
tiff's petition  as  being  owned  by  said  John 
H.  Lomas  at  the  time  of  bis  death  did  not 
exceed  In  value  the  sum  of  $3,000,  and  that 
the  commissioners  appointed  by  the  probate 
court  to  set  out  said  homestead  and  widow's 
dower,  if  she  was  entitled  to  any,  valued  all 
said  lands  at  $3,000  and  set  out  the  homestead 
valued  at  $1,500  to  the  said  widow  and  these 
minor  defendants,  and  did  not  set  out  any 
dower  to  said  widow  because  she  was  not 
entitled  to  any  dower  therein  and  these  de- 
fendants deny  that  she  was  entitled  to,  or 
could  legally,  elect  to  take  a  child's  part  In 
any  part  of  said  land  In  lieu  of  dower." 
They  denied  that  either  the  plaintiff  or  Dicy 
N.  Lomas  has  or  Is  entitled  to  an  undivided 
one-seventh  Interest  in  said  real  estate  or 
any  part  thereof,  and  denied  that  plaintiff 
bas  any  Interest  or  estate  whatever  in  said 
real  estate  or  any  right  to  have  the  same  par- 


titioned. The  cause  came  on  for  trial  <m  tti« 
7th  day  of  January,  1904,  and  was  submitted 
to  the  court  upon  the  evidence,  and  the  court 
found  the  Issues  for,  and  gave  Judgment  for, 
the  defendants.  In  due  time  the  plaintiff 
filed  his  motion  for  a  new  trial,  which  waB 
heard  and  overruled,  and  the  plaintiff  saved 
his  exceptions,  and  thereupon  the  plaintUI 
prayed  an  appeal  to  this  court,  whldi  wa* 
granted. 

L  Preliminary  to  a  consideration  of  the 
merits  of  this  appeal,  a  question  has  been 
raised  by  the  defendants  as  to  the  suffldency 
of  the  bill  of  exceptions  to  preserve  and  bring 
to  this  court  the  deed  of  trust  given  by  Dicy 
Lomas  to  Jesse  Wiley,  trustee,  to  secure  the 
$750  note,  executed  by  said  Dicy  to  the  plain- 
tiff herein  of  date  June  6,  1902,  and  also  the 
trustee's  deed  executed  by  the  said  trustee 
to  the  plaintiff  of  date  September  12,  1908V 
and  recorded  the  same  day  in  the  recorder's 
office  of  said  county,  and  in  aid  of  tliis  con- 
tention the  defendants  have  filed  in  this  court 
a  certificate  of  the  clerk  to  what  purports  to 
be  a  copy  of  the  bill  of  exceptions  as  filed 
in  this  cause,  wherein  the  said  deed  of  trust 
and  the  said  trustee's  deed  are  not  set  out 
In  full,  but  are  called  for  In  the  following 
manner:  "By  Mr.  Rechow,  Attorney  for 
Plaintiff:  We  offer  In  evidence  the  deed  of 
trust  given  by  Dicy  N.  Lomas  to  Jesse  Wll«y, 
trustee,  dated  June  6,  1902,  and  acknowl- 
edged June  a,  1902,  •  *  •  to  which  de- 
fendants by  counsel  object  for  the  reascn  It 
shows  upon  its  face  It  was  given  after  the 
setting  out  of  the  homestead  alleged  in  the 
petition  and  is  incompetent.  Irrelevant,  and 
immaterial,  and  because  said  deed  of  trust 
did  not  pass  such  an  Interest  as  would  entitle 
any  one  holding  under  it  to  maintain  parti- 
tion. (To  go  in  subject  to  objection.)  The 
alMve  deed  of  trust  offered  in  evidence  by  the 
plaintiff  was  here  marked  'Exhibit  C,'  and 
was  read  In  evidence  in  the  following  words 
and  figures,  to  wit:  (Copy  here.)  •  *  * 
By  Rechow,  for  Plaintiff:  We  offer  In  evi- 
dence the  trustee's  deied  under  sale  from  Jesse 
Wiley,  trustee,  to  Robert  Quail,  dated  Septon- 
ber  12,  1903,  acknowledged  September  12, 
1903,  recorded  Septonber  12,  1903,  hi  Book 
86,  at  page  266.  To  which  defendants  by 
counsel  object,  for  the  reason  that  there  is  no 
notice  of  trustee's  sale  attached  to  It.  CTo  go 
in  subject  to  any  further  objections  whidt 
may  be  hereafter  mad&)  Defendants  object 
for  the  further  reason  that  the  debt  secured 
by  the  deed  had  not  matured.  The  above 
deed  was  marked  'Exhibit  D,'  and  was  here 
read  in  evidence  in  the  following  words  and 
figures  to  wit:    (Copy  here.)" 

The  plaintiff  in  his  abstract  filed  in  this 
court  had  copied  In  full  the  said  deed  of 
trust  called  for  In  the  bill  of  exceptions  and 
also  the  trustee's  deed  therein  marked  "Ex- 
hibit D,"  and  the  question  now  arises  wheth- 
er the  fact  that  these  two  instruments  called 
for  in  the  bill  of  exceptions  by  the  name  of 
grantor  and  grantee  and  the  date  of  their 
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acAnowIedgment  anA  the  record  In  the  re- 
corder'B  office,  are  properly  part  of  the  rec- 
ord before  us.  The  practice  of  filing  a  Bkele- 
ton  bill  of  ezceptlooa  In  the  circuit  court 
has  prevailed  for  many  years  in  this  state, 
and  calling  therein  for  deeds,  depositions, 
and  other  exhibits  read  in  evidence  by  refers 
ring  to  them  and  describing  them  so  clearly 
that  no  mistake  can  be  made  as  to  their  Iden- 
tity. Crawford  t.  Spencer,  92  Mo.  498,  4 
S.  W.  718,  1  Am.  St  Rep.  745 ;  Myers  v.  My- 
ers, 98  Mo.  262,  11  B.  W.  617;  Tipton  ▼. 
Homer,  106  Mo.  1,  16  S.  W.  668;  Pitkin  ▼. 
Shacklett,  106  Mo.  B71,  17  8.  W.  641;  Stem 
V.  Foltz,  152  Mo.  558,  54  S.  W.  461 ;  Carlin 
T.  Wolff,  154  Mo.  544,  51  S.  W.  679,  55  S.  W. 
441 ;  Martin  v.  CasUe,  182  Mo.  224,  81  S.  W. 
426.  Had  this  cause  come  to  this  court  on 
a  full  transcript  certified  by  the  clerk  there 
cannet  be  any  doubt  that,  under  the  above 
decisions,  the  deed  of  trust  and  trustee's 
deed  called  for  in  the  bill  of  exceptions  were 
so  clearly  Identified  that  it  would  have  been 
the  duty  of  the  clerk  to  have  certified  them 
In  full  to  this  court,  but  it  is  Insisted  by  the 
learned  counsel  for  the  defendants  that  the 
act  of  February  23,  1903  (Laws  of  Missouri, 
1903,  p.  105,  and  known  as  "section  866,") 
has  changed  this  rule  of  practice.  That  act 
provides:  "But  it  shall  not  be  necessary,  for 
the  review  of  the  action  of  any  lower  court 
on  appeal  or  writ  of  error  that  any  pleading, 
motion,  Instrnction  or  record  entry  In  the 
case,  or  any  written  or  printed  matter  offer- 
ed in  evldoice  upon  the  trial  and  properly 
Identified  and  deposited  with  the  clerk,  to 
remain  in  his  custody  until  after  the  deter- 
mination of  the  cause  in  the  appellate  court, 
shall  be  copied  and  .set  forth  in  the  bill  of 
exceptions  filed  in  the  lower  court;  provided, 
the  bill  of  exceptions  so  filed  contains  a  di- 
rection to  the  clerk  to'copy  the  same,  and  the 
same  are  so  copied  Into  the  record  sent  up  to 
the  appellate  court."  The  rending  of  the 
above  act  will  demonstrate,  we  think,  that  its 
purpose  was  to  conform  the  statute,  in  regard 
to  making  of  bills  of  exceptions,  to  the  es- 
tablished practices  of  the  courts  of  this  state. 
It  liberalized  that  practice  Instead,  of  evi- 
dencing any  purpose  of  condemning  the  action 
of  the  courts  on  this  subject  Indeed,  the 
only  additional  thing  which  the  act  above  not- 
ed requires  Is  that  the  documents  therein  re- 
ferred to  "shall  be  deposited  with  the  clerk 
to  remain  in  his  custody  until  after  the  de- 
termination of  the  cause  In  the  appellate 
court"  This  provision  is  a  wise  one  and  will 
obviate  all  diflEIculty  as  to  the  idoitity  of 
the  instruments  copied  into  the  transcript, 
and  those  offered  and  read  in  evidence  on 
the  trial,  but  while  the  act  permits  the  In- 
struments or  documents  named  therein,  when 
prc^rly  identified  and  deposited  with  the 
clerk,  to  be  copied  and  set  forth  in  the  tran- 
script without  having  been  copied  at  length 
bito  the  bill  of  exceptions  there  are  no  negra- 
tlve  words  indicating  that  a  bill  of  exceptions 
calling  for  documents  and  instruments  In  the 


manner  long  approved  by  the  decisions  of  this 
court  would  not  constitute  a  part  of  the  rec- 
ord and  that  those  instruments  should  not  be 
copied  in  full  by  the  clerk  in  certifying  the 
transcript  to  this  court,  or  by  counsel  by  mak- 
ing their  abstracts  under  the  provisions  of 
section  813,  Rev.  St  1899.  Accordingly  we 
think  that  under  the  settled  practice  of  this 
court,  the  deed  of  trust  and  the  trustee's  deed^ 
identified  as  they  were  by  the  skeleton  bill, 
are  parts  of  the  record,  which  we  must  con- 
sider In  the  determination  of  this  appeal.  If 
either  of  said  instruments  had  been  incorrect- 
ly copied  or  matter  Interpolated  Into  them 
which  was  not  therein  when  they  were  offered 
and  read  In  evidence.  It  would  have  been  per- 
fectly competent  for  the  defendants  in  this 
case  to  have  called  attention  to  these  in- 
accuracies or  unauthorized  Interpolations  nnd 
corrected  the  same  by  their  counter  abstract, 
but  It  will  be  observed  that  it  Is  not  claimed 
by  defendants  that  these  documents  as  copied 
into  the  plaintiff's  abstract  are  not  correctly 
and  truly  set  forth  therein,  but  merely  that 
because  they  were  not  filed  and  left  with  the 
clerk  to  remain  in  his  custody  until  after  the 
termination  of  this  appeal,  they  cannot  be 
considered.  We  are  unwilling  to  give  the 
statute  such  a  narrow  construction. 

2.  The  circuit  court  held  that  the  widow 
had  no  election  because  the  homestead  ex- 
ceeded in  value  one-third  of  all  the  lands  of 
which  her  husband,  John  H.  Lomas,  died  seis- 
ed, or  that  there  was  no  estate  remaining  aft- 
er the  setting  off  of  the  homestead,  upon 
which  her  election  could  take  effect  basing  Its 
ruling  upon  section  3621,  Rev.  St  1899.  which 
provides:  "The  commissioners  appointed  to 
set  out  such  homestead  shall  in  cases  where 
the  right  of  dower  also  exists,  also  set  out 
such  dower  and  they  shall  first  set  out  such 
homestead  and  for  the  residue  of  the  real 
estate  of  the  deceased  shall  set  out  such  dow- 
er, but  the  amount  of  such  dower  shall  be 
diminished  by  the  amount  of  the  interest  of 
the  widow  in  such  homestead;  and  of  the 
Interest  of  the  widow  in'  such  homestead  shall 
equal  or  exceed  one-third  Interest  for  and 
during  her  natural  life  In  and  to  all  the  real 
estate  of  which  such  housekeeper  or  head  of 
a  family  shall  have  died  seised,  no  dower 
shall  be  assigned  to  such  widow."  The  above 
section  makes  provision  for  reducing  the  wid- 
ow's common-law  dower  of  one-third  of  the 
lands  of  which  her  husband  died  seised  by  the 
amount  of  her  Interest  In  the  homestead.  By 
its  terms  it  Is  restricted  to  dower  of  one- 
third  and  dower  in  its  usual  and  ordinary  ac- 
ceptation. The  language  of  this  section  Is 
utterly  incongruous  when  we  attempt  to  apply 
it  to  the  estate  which  a  widow  may  elect  to 
take  under  either  section  2939  or  2944,  Rev. 
St.  1899,  by  whatever  name  It  may  be  desig- 
nated, and  It  was  ruled  in  Adams  v.  Adams. 
183  Mo.  396,  82  S.  W.  66,  that  the  homestead 
could  not  be  considered  as  a  part  of  the  wid- 
ow's dower  when  she  elected  to  be  endowed 
under  section  20.S9.  Rev.  vSt  1899,  but  she  was 
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entitled  to  her  homestead  and  one-half  of 
the  land  in  addition  thereto  by  virtue  of  her 
election;  that  the  Legislature  had  made  no 
provision  for  deducting  the  widow's  interest 
in  the  homestead  from  what  is  termed  her 
"Election  dower."  In  McFadin  v.  Board,  188 
Mo.  688,  87  S.  W.  918,  the  question  arose 
as  to  the  right  of  the  widow  to  a  homestead 
in  a  case  in  which  her  election  of  a  child's 
part  gave  her  a  share  of  the  estate  of  more 
value  than  the  homestead,  and  Brace,  P.  J., 
speaking  for  the  court  said :  "Without  stop- 
ping to  review  the  reasoning  by  which  such 
a  manifestly  erroneous  conclusion  was  reach- 
ed, it  is  sufficient  to  say  that,  while  that 
section  (3621,  Bev.  St  1899)  does  provide  a 
way  in  which  a  widow's  dower  may,  so  to 
speak,  be  swallowed  up  in  her  homestead,  it 
provides  none  by  which  her  b(»nestead  may 
be  swallowed  np  by  her  dower  and  necessa- 
rily so,  for  the  homestead  is  not  only  for  the 
widow  but  for  the  minor  children.  Moreover, 
the  dower,  which,  under  that  section,  may  be 
swallowed  up  in  the  homestead,  is  not  a 
dower,  If  so  it  may  be  called,  which  the  wid- 
ow takes  by  election.  The  dower  to  which 
that  section  applies  Is  by  Its  terms  "one-third 
interest  for  and  during  her  natural  life"  or 
dower  proper.  The  estate  which  the  widow 
takes  by  her  election  is  an  estate  in  fee  sim- 
ple subject  to  her  husband's  debts,  and,  call 
it  what  yon  may,  it  is  not  the  dower  con- 
templated in  that  section  (3621)  of  the  stat- 
ute, and  we  find  nothing  in  the  cases  cited 
to  warrant  such  an  application  of  it  as  was 
made  by  the  court  below."  While  the  posi- 
tion of  the  parties  are  reversed  in  the  two 
cases,  the  construction  of  section  8621,  Rev. 
St  1899,  applies  with  equal  persuasiveness 
to  the  case  in  hand.  Mrs.  Lomas  made  and 
filed  her  election  before  the  homestead  was 
set  off  to  her  and  her  children,  and  by  that 
election  she  became  and  was  seised  by  an 
undivided  one-seventh  of  the  lands  of  which 
John  H.  Lomas  died  seised,  and  the  commis- 
sioners appointed  to  set  off  the  homestead  had 
nothing  to  do  with  her  fee-simple  Interest  in 
the  land  acquired  by  her  election,  and  it  is 
significant  that  they  made  no  attempt  to  do 
so,  but  valued  and  assigned  the  homestead, 
the  only  matter  confided  to  them.  The  wid- 
ow then  having  become  seised  of  an  undivided 
one-seventh  of  all  the  land  subject  to  the 
homestead  of  herself  and  children,  there  was 
no  obstacle  to  her  conveying  the  same  as  she 
did  by  her  deed  of  trust  to  Jesse  Wiley,  in 
trust  to  secure  the  payment  of  her  note  for 
$750  to  the  plaintiff  Quail,  on  the  6th  of 
June,  1902,  and,  when  she  failed  to  comply 
with  the  conditions  of  that  deed  and  the  trust- 
ee sold  and  conveyed  her  Interest  in  the  lands 
to  plaintiff,  he  became  in  her  stead  the  own- 
er of  one  undivided  one-seventh  of  said  lands 
subject  of  course  to  the  homestead  of  the  mi- 
nors during  their  minority.  As  to  the  home- 
stead he  could  and  did  obtain  no  higher  or 
different  estate  or  right  than  that  owned  by 
his  grantor,  the  widow,  Mrs.  Lomas,    As  be- 


tween her  and  the  minor  children  she  vas 
not  entitled  to  have  the  160  acres  so  set  apart 
partitioned,  or  the  rights  of  the  mUiors  tiiere- 
in  Impaired  during  their  minority.  Bohrer 
V.  Brockhage,  86  Mo.  644;  Hufschmldt  T. 
Gross,  112  Mo.  649,  20  S.  W.  679 ;  Beckner  T. 
McLinn,  107  Mo.  277,  17  8.  W.  819.  As  to  the 
180  acres  not  included  In  the  homestead,  the 
widow  oould  have  maintained  an  action  for 
partition,  and  the  plaintiff,  having  acquired 
her  title,  has  the  same  present  right  to  a 
partition  as  against'  the  children,  and  the  cir- 
cuit court  erred  in  refusing  him  this  right 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  to  be  pro- 
ceeded with  In  accordance  with  the  viewa 
herein  expressed. 

BUBOESS,  P.  J.,  and  FOX,  J.,  concur. 


NATIONAL  TUBE   WOBKS   C».  t.  RINO 
KEFRIGERATINO   &   ICE  MACH.   CO. 

(Supreme  Court  of  Missouri,   Division  No.  ^ 
Dec  22,  1906.) 

1.  Attachment— Plka  in  Abateuent— Judg- 
ment— Tbial  of  Action  on  Merits. 

Under  Rev.  St  1899,  {g  867,  370,  400,  407, 
414,  providing  for  the  issaance  of  an  attach- 
ment on  a  demand  not  due  and  for  the  filing  of 
a  petition  setting  forth  the  canse  of  action, 
(ma  declaring  that  if  the  issue  presented  by  a 
plea  in  abatement  be  found  for  defendant  the 
cause  shall  proceed  to  trial  on  the  merits,  etc., 
the  sastaining  of  a  plea  in  abatement  to  the  at- 
tachment in  a  suit  on  a  demand  not  due  does 
not  require  the  dismissal  of  the  action,  but 
the  same  may  be  tried  on  its  merits  after  the 
maturity  of  the  demand. 

SEM.  Note.— For  cases  in  point  see  Cent  Dig. 
.  5,  Attachment  {  975.] 

2.  PUEADINO — AlXEOAxioN    Ot    TOTAL    FaII.- 

UBE  OF  Consideration— Pboof  of  Partial 

Failure. 

Under  Bev.  St  1899,  |  646,  providing  that^ 
in  a  suit  on  a  writing  for  the  pajnment  of 
money,  defendant  may  prove  a  want  of  failure 
of  consideration  in  whole  or  in  part  evidence 
of  a  partial  failure  of  consideration  is  admis- 
sible under  a  plea  of  a  total  failure  of  considera- 
tion. 

8.  TRiAi/—EviDBNC]t— Submission  of  Issues. 
Where,  in  an  action  on  writings  for  the 
payment  of  money,  the  answer  pleaded  a  total 
failure  of  consideration,  and  there  was  no  proof 
of  a  partial  faiinre  of  consideration  applicable 
to  a  particular  count  in  the  petition,  the  court 
was  warranted  in  confining  the  issue  to  a  total 
failure  of  consideration  and  in  refusing  to 
instruct  on  a  partial  faiinre  of  consideration. 

4.  GoNTBACTS  — Actions  — Failure  of  Con- 
sideration—Proof. 

It  is  incumbent  on  defendant  pleading  a 
faiinre  of  consideration  for  the  claims  sued  on, 
to  introduce  evidence  of  Bucti  failure  and  of 
what  the  same  consisted,  and  it  is  not  sufficient 
to  authorize  the  submission  of  the  question  of 
partial  failure  of  consideration  to  introduce 
evidence  applicable  generally  to  the  entire  trans- 
action, but  it  should  be  made  to  satisfactorily 
appear  to  which  of  the  counts  in  the  petition  the 
testimony  is  applicable. 

5.  AppeaI/— Estoppel  tq  Allsqe  E^or. 

Where,  in  an  action  on  a  note  and  bills 'of 
exchange  accepted  by  defendant  and  on  an  ac- 
count tor  goods  sold  and  delivered,  defendant 
claimed  that  the  consideration  for  the  notes. 
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Ulb  ct  exchange,  and  the  acconnt  had  totally 
failed,  and  also  pleaded  a  eoanteiclaim  for  dam- 
•cea  aastained  b;  reacon  of  defecta  in  the  gooda 
dtlivered,  it  could  not  complain  of  the  action 
«f  the  coart  in  submitting  the  cause  on  the 
theories  presented  by  the  distinct  issues  and  in 
fciUng  to  instruct  on  a  partial  failure  of  oon- 
aideration. 

[Bd.  Note. — For  caaes  in  point,  see  Cent.  Dig. 
ToL  8,  Appeal  and  Error,  gj  3602-3G04.] 

&  Tbiai.  —  Instbuotionb  —  Afplicabii,itt 
to  bvidence. 

Where,  in  an  action  on  claims  for  goods 
■old  and  delivered,  there  was  no  teatimonv  of 
a  general  adjustment  of  damages  claimed  by 
defendant  in  its  counterclaim  as  all^^  by 
plaintiff  in  its  reply,  and  the  evidence  showed 
that  a  claim  for  credit  on  account  of  a  particu- 
lar defect  was  adjusted,  and  the  conrt  charged 
that,  if  a  settlement  of  the  damages  for  snch 
claim  was  had  prior  to  the  suit,  defendant 
conld  not  recover  damages  growing  out  of  such 
claim,  it  was  not  error  to  refuse  to  charge  that 
the  burden  of  pttx>f  was  on  plaintiff  to  prove 
that  all  claims  of  defendant  were  adjusted 
prior  to  the  institution  of  the  suit. 

Appeal  from  St.  Louis  Circuit  Court;  Hora- 
tio D.  Wood,  Judge. 

Action  by  the  National  Tube  Works  Com- 
pany against  the  Ring  Refrigerating  &  Ice 
Machine  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

The  record  before  us  in  this  cause  dis- 
closes that  ttals  Is  an  old  case.  The  cause 
Is  now  here  upon  appeal  by  the  defendant 
from  a  Judgment  of  the  circuit  court  of 
the  city  of  St  Louis.  This  action  was  In- 
stituted on  October  25,  1890.  The  petition 
states  In  separate  counts  five  causes  of 
action.  The  first  was  upon  a  bill  of  ex- 
change for  $1,7B0,  duly  accepted  by  the  de- 
fendant. The  second  was  upon  an  account 
for  goods  sold  and  delivered  for  $58.60.  The 
third  -was  upon  a  bill  of  exchange  for  $448.- 
96.  The  fourth  was  upon  a  promissory  note 
for  the  sum  of  $1,969.  The  fifth  was  upon  a 
bin  of  exchange  for  the  sum  of  $700.  At 
the  time  of  the  institution  of  this  suit,  In 
aid  of  it,  an  attachment  was  simultaneously 
Issued,  and  under  It  certain  property  of  the 
appellant  was  levied  upon  and  held  by  the 
sheriff.  The  appellant  filed  a  plea  in  abate- 
ment to  the  attachment,  which  was  tried  In 
February,  1891,  resulting  In  a  verdict  for  the 
defendant.  The  respondent  appealed  to  this 
conrt  from  the  judgment  under  that  verdict, 
and  the  case  was  reversed  by  this  court  In 
an  opinion  which  will  be  found  in  118  Mo. 
385,  22  8.  W.  947.  The  mandate  reversing 
the  cause  was  filed  In  the  circuit  court 
December  31,  1893.  On  December  18,  1897, 
on  motion  of  plaintiff,  judgment  was  entered 
for  defendant  on  the  plea  In  abatement,  and 
the  cause  was  ordered  continued  for  hearing 
on  the  merits.  On  January  13,  1902,  the 
record  discloses  that  F.  K.  Ryan,  who  was 
attorney  for  the  defendant,  withdrew  from 
the  case,  and  the  present  counsel,  Messrs. 
Thoa.  S.  Meng  and  S.  T.  G.  Smith,  entered 
theb:  appearance. 

On  April '  11,  1902,  defendant  filed  Its 
amended  answer  to  each  of  the  counts  em- 


braced In  the  petition.  The  answers  to  all 
of  the  five  coimts  are  substantially  the  same, 
and  In  them  defendant  admits  the  execution 
of  the  note  and  bills  of  exchange^  as  alleged 
In  the  first,  third,  fourth,  and  fifth  counts  of 
the  petition,  as  well  as  the  purchase  of  the 
goods,  wares,  and  merchandise  as  set  out  in 
tbe  second  count  of  said  petition.  Then 
follows  In  each  of  such  answers  a  plea  of 
total  failure  of  consideration:  "And  for  a 
coonterclalm  and  cause  of  action  against  the 
plaintiff,  defendant  says  that  on  or  about 
January,  1890,  to  December,  1890,  defendant 
purchased  of  plaintiff  large  quantities  of  pipe 
and  fittings;  that  plaintiff  knew  that  said 
pipe  and  fittings  were  furnished  and  pur- 
chased for  a  particular  purpose,  to  wit,  use 
in  tbe  manufactiue  of  Ice  machines,  and 
plaintiff  knew  that  said  pipe  and  fittings  was 
reanlred  to  be  of  a  certain  strength  and 
character,  and  plaintiff  agreed  to  funilsh 
pipe  and  fittings  of  that  strength  and  char- 
acter; that  plaintiff  furnished  a  large  amount 
of  pipe  and  fittings,  but  not  of  tbe 
strength  and  character  required  for  said  ice 
machines,  which  it  bad  agreed  to  furnish; 
that  tbe  defects  In  such  pipe  and  filttlngs 
were  of  snch  a  character  as  not  to  be  as- 
certainable by  an  examination  of  said  pipe 
and  fittings,  and  could  only  be  determined 
after  said  pipe  and  fittings  bad  been  built 
Into  said  Ice  machines  for  which  It  was 
bought;  that  the  defendant  built  the  pipe  and 
fittings  furnished  by  plaintiff  Into  various  Ice 
machines  in  various  parts  of  the  country; 
that  the  cost  of  the  labor  of  placing  said  pipes 
and  fittings  in  said  machines  was  very  great; 
that,  after  said  pipes  and  fittings  were  built 
Into  said  Ice  machines,  the  pressure  necessary 
in  the  operation  of  Ice  machines,  and  which 
pressure  plaintiff  agreed  said  pipe  and  fit- 
tings would  stand,  was  put  Into  the  said  pipe 
and  fittings,  but  said  pipe  and  fittings,  by  rea- 
son of  its  defective  condition,  would  not  stand 
the  pressure,  and  split  and  broke,  thus  render- 
ing it  necessary  to  take  the  said  ice  machine 
to  pieces  to  replace  said  pipe  and  fittings 
with  pipe  and  fittings  of  the  strength  and 
character  necessary  In  ice  machines,  and 
which  was  the  kind  of  pipe  and  fittings  plain- 
tiff agreed  to  furnish  to  defendant;  that  tbe 
cost  of  taking  said  pipe  and  fittings  out  of 
said  Ice  machines  and  replacing  the  new  pipe 
and  fittings  was  very  great,  to  wit,  $7,000; 
that  defendant  demanded  of  plaintiff  pay- 
ment of  said  damages  on  or  about  tbe  Ist  day 
of  June,  1800.  Defendant  says  that  by  rea- 
son of  the  premises  it  has  been  damaged  In 
tbe  said  sum  of  $7,000,  for  which  sum  It  prays 
judgment,  with  Interest  from  the  date  of  de- 
mand and  costs." 

To  such  answer  tbe  plaintiff  filed  the  fol- 
lowing reply:  "Now  comes  tbe  plaintiff  in 
the  above-entitled  cause,  and  by  leave  of 
court  files  this  Its  amended  reply  and  answer 
to  tbe  defendant's  amendied  answer  and 
counterclaim  therein;  and  for  such  reply  to 
the  first,  second,  third,  fourth,  and  fifth  para- 
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graphs  of  said  amended  answer,  plaintiff  de- 
nies each  and  every  allegation  of  new  matter 
therein  contained;  and,  further  replying  to 
said  first,  second,  third,  fourth,  and  fifth  par- 
agraphs of  said  amended  answer,  plaintiff 
states  that  prior  to  the  Institution  of  this 
suit  the  defendant  asserted  a  claim  against 
the  plaintiff  for  an  alleged  partial  failure  of 
consideration  of  the  acceptance,  note,  and 
account  sued  on  in  plaintiff's  petition,  claim- 
ing that  some  of  the  material  and  merchan- 
dise for  which  said  acceptances  and  note  were 
given  and  said  account  was  contracted,  to 
wit,  some  of  the  fittings,  were  defective  and 
imperfect;  that  on  September  12,  1890,  and 
before  the  institution  of  this  suit,  plaintiff 
and  defendant  adjusted  and  settled  said  al- 
leged claim  and  all  claims  defendant  had 
against  the  plaintiff  by  reason  of  any  of  said 
material  being  defective  or  Imperfect;  that 
on  said  date  plaintiff  paid  to  defendant,  and 
defendant  accepted,  the  sum  of  $531  In  full 
satisfaction,  settlement,  and  discharge  of  all 
and  any  alleged  claim  the  defendant  had 
against  the  plaintiff  In  consequence  of  any 
defects  in  the  materials  furnished  by  plaintiff 
to  defendant  And  for  answer  to  defendant's 
counterclaim  plaintiff  denies  each  and  every 
allegation  thereof;  and,  further  answering, 
plaintiff  states  that  prior  to  the  Institution  of 
this  suit  the  defendant  asserted  a  claim 
against  the  plaintiff  for  an  alleged  partial  fail- 
ure of  consideration  of  the  acceptances,  note, 
and  account  sued  on  In  plaintiff's  petition, 
claiming  that  some  of  the  material  and  mer- 
chandise for  which  said  acceptances  and  note 
were  given  and  said  account  was  contracted, 
to  wit,  some  of  the  fittings,  were  defective 
and  imperfect;  that  on  September  12,  1890, 
and  before  the  Institution  of  this  suit,  plain- 
tiff and  defendant  adjusted  and  settled  said 
alleged  claim  and  all  claims  defendant  bad 
against  the  plaintiff  by  reason  of  any  of  said 
material  being  defective  or  imperfect;  tbat 
on  said  date  plaintiff  paid  to  defendant  and 
defendant  accepted  the  sum  of  $631  In  full 
satisfaction,  settlement,  and  discharge  of  all 
and  any  alleged  claims  the  defendant  had 
against  the  plaintiff  In  consequence  of  any 
defect  In  the  materials  fnrnlshed  by  plaintiff 
to  defendant" 

On  Febmary  10  and  11,  1903,  said  cause 
was  tried  by  a  jury.  At  the  commencement 
©f  the  trial  on  February  10,  1903,  the  appel- 
lant claimed  the  right  to  the  opening  and 
closing  of  the  case  on  the  ground  that  the 
burden  was  uipon  It  to  establish  its  defense. 
The  record  discloses  the  following  admissions : 
"Be  It  remembered  that  on  the  10th  day  of 
February,  A.  D.  1903,  the  above^ntitled 
cause  came  on  for  trial  before  Hon.  Horatio 
D.  Woods,  Judge,  and  a  jury.  In  room  No.  3 
of  said  court  Messrs.  Clinton  Rowell,  J.  H. 
Zumbalean,  Senecas  and  S.  C.  Taylor  appear- 
ing for  plaintiff,  and  Messrs.  S.  T.  G.  Smith 
and  Thomas  S.  Meng  appearing  for  defend- 
ant, and  the  following  proceedings  were  had 
therein,  to  wit :    The  Court :    The  only  ques- 


tion In  this  case  la  on  the  connterdalm,  aad. 
If  yon  can  try  that  first  I  think  yon  better 
do  80.  The  burden  of  proof,  tiien.  Is  on  tba 
defendant  I  presume.  Mr.  Smith:  Tea,  sir. 
Mr.  Rowell :  I  understand  you  admit  our 
notes  and  account  to  be  doe?  Hr.  Smith: 
We  admit  that  The  Court :  If  the  plalntlS 
has  to  show  anything  to  establish  its  claim, 
it  has  the  opening  and  closing.  Mr.  Smitb: 
I  understand.  We  gave  the  notes  and  ac- 
ceptances, and,  if  there  is  any  accoont  w« 
are  liable  for  It  That  is  the  sitnatlon.  Mr. 
Rowell :  The  notes  have  been  given  and  ban 
not  been  paid?  Mr.  Smith:  Have  not  bea 
paid.  Mr.  Rowell:  The  same  as  to  the  ac- 
count Mr.  Smith:  The  same  as  to  the  ic- 
count  That  is  the  way  I  understand  the 
situation.  Mr.  Taylor:  Then  it  Is  understood 
and  agreed  that  the  plaintiff  Is  oitltled  to  re- 
cover the  fall  amount  claimed  on  eadi  of  Iti 
causes  of  action,  with  Interest,  Tmless  the  de- 
fendant shall  establish  to  the  satisfaction  of 
the  Jury  that  the  consideration  for  the  notes, 
acceptances,  and  account  failed?  Mr.  Smith: 
Yes,  that  is  right" 

We  have  read  in  detail  the  evidence  as 
disclosed  in  the  abstract  of  record.     It  Is 
very  voluminous,  and  we  shall  not  nndertake 
to  set  out  the  testimony  Introduced  by  ei- 
ther the  defendant  or  the  plaintiff  in  detail 
A  mere  reference  as  to  the  tend^icy  of  the 
testimony  to  establish  certain  facts  will  be 
sufficient  to  enable  the  court  to  determine  the 
legal  propositions  Involved  In  this  proceeding. 
The  evidence  In  this  case  tended  to  show 
that  from  December,  1889,  to  September,  1890, 
the  defendant  purchased  from  plaintiff  large 
quantities  of  extra  strong  wrought  iron  pipe 
of  various  slEes,  and  that  the  plaintiff  bad 
a  quantity  of  malleable  Iron  fittings,  called 
"4^-lnch   return  bends,"   manufactured  ac- 
cording to  sample  or  dravrlng  furnished  for 
defendant    The  defendant  was  at  the  tlnte 
engaged  In  the  business  of  erecting  and  In- 
stalling ice-making  madiines,  and  had  con- 
tracts for  the  erection  of  such  plants  in  Geo^ 
gla  and  South  Carolina,  and  had  bought  said 
material  for  use  in  the  installation  of  said 
Ice-maklng  plants.    It  was  also  erecting  an 
ice  plant  in  St  Louis,  and  all  of  said  pipe 
used  in  the  construction  of  said  plant  was 
purchased   from    said   plaintiff.      The   total 
amount  of  defendant's  purchases  from  plain- 
tiff was  $23,356,  of  whldi  $839.40  was  retnra 
bends  and  the  rest  pipe.    Of  this  total  deteid- 
ant  had  paid  about  $19,000,  and  the  obliga- 
tion sued  on  represented  the  balance.    Ead 
month's  purchases  were  settled  at  the  end 
of  the  month  by  00-day  acceptances,  and  ai 
these  matured  partial  paymenta  were  mad* 
upon  them,  and  new  acceptancea  or  notes 
given  for  the  balance,    nie  defendant's  evi- 
dence tended  to  show  that  the  goods  wen 
sold  with  an  express  warranty  that  they  wers 
fit  for  use  In  the  construction  of  IceHmaktof 
plants  and  would  stand  a  minlmnm  presson 
of  300  pounds  to  the  square  Inch,  while  the 
plaintiff's  evidence  tended  to  diow  that  thB« 
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was  no  sucb  warranty,  and  that  the  material 
was  furnished  by  Its  commercial  description 
of  extra  strong  wrought  Iron  pipe  and  was 
ordered  from  printed  lists.  The  evidence 
of  John  Ring,  defendant's  president,  and  of 
other  employes  of  defendant,  tended  to  show 
that  all  of  the  return  bends  were  wholly 
worthless  for  use  tn  ice-making  machinery, 
and  that  some  of  the  pipe  opened  up  at  the 
weld  when  pressure  was  applied,  and  that 
by  reason  of  such  defects  defendant  was 
obliged  to  incnr  large  additional  expense  In 
the  construction  of  plants,  in  taking  out  and 
replacing  broken  pipe. 

Plaintiff    introduced    numerous   witnesses, 
who  were  familiar  with  the  pipe  purchased 
by  the  defendant  and  who  had  either  noticed 
the  same  during  the  erection  of  the  various 
plants,   or  examined  the  plants  after  they 
were  erected;    and  their  testimony  tended 
to  prove  that  there  was  nowhere  any  trouble 
with  the  pipe  and  that  it  was  the  best  quality 
of  extra  strong  pipe,  and  suitable  for  use 
In  ice-making  plants,  and  in  fact  some  of  them 
testified  that  it  was  heavier  and  better  pip^ 
fiian  Is  ordinarily  used  for  such  purposes. 
There  was  other  testimony  tending  to  show 
that   in    June,    1890,   defendant's   president 
made  complaint  to  plaintiff  that  the  return 
bends   furnished  by  plaintiff  proved  defec- 
tive and  unfit  for  ice-making  plants,  and  that 
defendant  had  abandoned  the  use  of  them 
and  had  a  large  lot  of  unused  bends  on  hand, 
and  asked  that  It  be  given  credit  for  the  im- 
nsed    bends.     There  was   proof   tending  to 
show  that  the  president,  Mr.  Ring,  was  direct- 
ed to  return  such  defective  bends  to  plaintiff, 
and  that  he  returned   about  885,   and  was 
given  a  check  for  $531,  the  sum  at  which 
they  were  billed.     Upon  this  question  Mr. 
King  testified   that   early   in   Jnne,   on   his 
return  to  St.  Louis,  he  called  upon  Mr.  Wor- 
cester and  told  him  that  "all  of  the  return 
bends  were  so  uniformly  bad  that  we  had 
abandoned  any  effort  to  nse  them,  and  had 
Incurred   ex[)enses   In   r^laclng  them   with 
others,  which  delayed  our  work  very  material- 
ly, and  that  the  pipe  was  so  much  of  It  bed 
tbat  we  had  also  lost  our  time  for  deliveries 
on  it,  and  had  expended  large  amounts  of 
money  on  it,  and  that  we  were  going  to  have 
large  claims  for  nonfulfillment  of  contract 
In  consequence  of  bad  pipe  and  fittings,  and 
tbat  we  would  have  to  look  to  them  to  re- 
imburse ns."    He  further  testified  that  Mr. 
Worcester  stated  that  they  "would  do  what 
was  right  in  the  matter,  and  that  If  I  would 
bare  the  vnused  bends  sent  back  they  would 
credit  na  with  the  amount  they  had  charged 
ns  with  for  them."    Mr.  Ring  said  they  did 
w,  and  that  they  "gave  us  credit  for  them  for 
Are  hundred  and  thirty-odd  dollars." 

The  cause  was  submitted  to  the  jury  on 
the  following  instmctions : 

"No.  1.  If  the  jury  believe  from  the  evi- 
dence tbat  the  tubing  furnished  by  plain- 
tUr  to  the  defendant  possessed  a  commercial 
^Ine,  and  that  the  defendant  received  the 


same  and  used  it,  then  it  is  the  duty  of  the 
jury  to  return  a  verdict  in  favor  of  plaintiff 
upon  Its  several  causes  of  action  for  the 
amount  of  the  principal  sued  on  each  cans* 
of  action,  together  with  interest  at  the  rate 
of  6  per  cent  per  annum  from  the  date  of 
the  maturity  of  the  acceptances  and  note 
and  account  upon  which  this  suit  is  baaed; 
and  this,  irrespective  of  what  the  Jury  may 
regard  it  their  duty  to  do  as  to  defendant's 
counterclaim. 

"No.  la.  If  the  Jury  find  for  the  plaintiff 
on  the  first  cause  of  acticm  stated  in  the 
petition,  they  will  assess  its  damages  at  the 
sum  of  $1,750,  with  interest  at  the  rate  of  « 
per  cent,  per  annum  from  the  20th  of  Octo- 
ber, 1890,  up  to  the  present  time.  If  the 
jury  find  In  favor  of  the  plaintiff  upon 
the  second  cause  of  action,  they  will  assess 
Its  damages  in  the  sum  of  $58.59.  with  6  per 
cent  Interest  from  the  date  of  filing  of  this 
suit  to  wit  October  25,  1890,  up  to  the  pres- 
ent time.  If  the  jury  find  in  favor  of  the 
plaintiff  on  the  third  cause  of  action,  they 
will  assess  Its  damages  In  the  sum  of  $448.98, 
with  6  per  cent  Interest  from  November  1, 
1890,  up  to  the  present  time.  If  the  Jury 
find  In  favor  of  plaintiff  on  Its  fourth  cause 
of  action,  they  will  assess  the  damages  In  the 
sum  of  $1,969,  with  6  per  cent  Interest  from 
the  Cth  of  November,  1800,  up  to  the  present 
time.  If  the  jury  find  In  favor  of  the  plain- 
tiff on  its  fifth  cause  of  action,  they  will  as- 
sess its  damages  In  the  siun  of  $700,  with  6 
per  cent  interest  from  the  18th  day  of  De- 
cember, 1890,  up  to  the  present  time. 

"No.  2.  In  this  case  the  defendant  files  a 
counterclaim  for  damages  growing  out  of  an 
alleged  breach  of  warranty,  alleged  to  have 
been  entered  Into  with  the  plaintiff,  and  as  to 
this  counterclaim  the  court  Instructs  you 
as  follows:  If  yon  find  and  believ6  from  the 
evidence  that  at  the  time  of  the  purchase  of 
the  pipe  and  fittings  In  controversy,  the  plain- 
tiff  knew  that  said  pipe  and  fittings  were  pur- 
chased to  be  used  In  the  manufacture  of  cer- 
tain Ice  machines,  and  were  required  to  be  of 
a  certain  strength  and  character,  and  the 
plaintiff  agreed  with  the  defendant  to  furnish 
pipe  and  fittings  of  that  strength  and  cliarac^ 
ter,  and  if  you  find  from  the  evidence  that 
the  plaintiff  failed  to  furnish  pipe  and  fittings 
of  the  strength  and  character  ordinarily  used 
In  the  manufacture  of  ice  machines,  then  yoa 
will  find  for  the  defendant  The  court  in- 
structs you  that  the  burden  of  proof  Is  upon 
the  defendant  to  show  by  a  preponderance  of 
the  testimony — that  Is  to  say,  by  evidence 
which  you  deem  more  credible  and  of  g;reater 
weight  than  that  offered  by  the  plaintiff— 
that  It  agreed  to  furnish  pipe  and  fittings  of 
the  strength  and  character  ordinarily  re- 
quired In  the  manufacture  of  Ice  machines, 
and  also  that  it  failed  to  furnish  pipe  and  fit- 
tings of  such  strength  and  quality  as  are  or- 
dinarily used  in  the  manufacture  of  ice  ma- 
chines, and  that  it  was  damaged  thereby; 
and,  unless  you  believe  that  the  defendant 
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taoB  establiahed  these  facts  by  a  preponder- 
ance of  the  teetlmony,  yon  will  find  for  the 
plalntifF  upon  defendant's  connterclatm. 

"No.  &  If,  on  the  other  hand,  you  believe 
that  defendant  ordered  from  plalntlfF  the  pipe 
and  flttlngB  in  controversy,  and  that  said  ar- 
ticles were  of  a  kind  and  description  known 
to  the  trade  and  to  manufacturers,  and  if 
you  believe  from  the  evidence  that  the  only 
agreement  between  the  parties  was  that  the 
plaintiff  agreed  to  sell  and  the  defendant 
agreed  to  buy  of  the  plaintiff  from  50,000  to 
75,000  feet  of  extra  strong  one-inch  pipe,  then 
the  court  instructs  yod,  as  a  matter  of  law, 
that  there  was  no  warranty  that  the  pipe 
furnished  would  answer  the  purpose  for 
which  it  was  purchased  by  the  defendant,  al- 
though you  may  believe  from  the  evidence 
that  the  plaintiff  knew  the  purpose  for  which 
the  pipe  was  to  be  used,  and  defendant  is 
not  entitled  to  recover  on  account  of  any  de- 
fective pipe  shipped  under  such  an  agree- 
ment 

"No  4.  The  court  instructs  the  Jury  that  it 
Is  admitted  by  the  pleadings  that  the  accept- 
ances, note,  and  account  described  In  plain- 
tiff's petition  are  due  and  owing  to  the  plain- 
tiff by  the  defendant,  unless  the  jury  find 
from  the  evidence  that  there  was  a  total 
failure  of  the  consideration  of  said  accept- 
ances, note,  and  account  of  some  one  or  more 
of  them,  and  the  burden  of  proving  such  a 
failure  of  consideration — that  la,  that  the  ma- 
terials for  which  the  acceptances,  note,  and 
account  were  given  or  made  were  wholly 
worthless — is  upon  the  defendant 

"No.  6.  If  you  find  for  the  defendant  upon 
Its  coimterclaim,  yon  will  assess  its  damages 
at  such  reasonable  sum  as  you  may  find  that 
defendant  was  compelled  to  expend  in  re- 
moving aad  replacing  such  defective  pipe  and 
fittings. 

"No.  6.  The  court  Instructs  the  Jury  that 
the  defendant  cannot  recover  upon  its  coun- 
terclaim in  reference  to  time  and  labor  ex- 
pended in  using  or  replacing  the  pipe  or  fit- 
tings furnished  by  plaintiff,  unless  the  de- 
fendant has  proven  to  your  satisfaction  by  a 
preponderance  of  evidence  that  said  pipe  or 
fittings  were  not  reasonably  fit  for  the  pur- 
pose for  which  they  were  sold  to  the  defend- 
ant and  that  the  defendant  was  damaged 
thereby. 

"No.  7.  The  Jury  are  Instructed  that  they 
are  the  sole  Judges  of  the  credibility  of  the 
witnesses  and  of  the  weight  to  be  given  to 
their  testimony.  In  determining  such  credi- 
bility and  weight,  they  will  take  into  consid- 
eration the  character  of  the  witness,  his  man- 
ner on  the  stand,  hla  Interest,  if  any,  in  the 
result  of  the  trial,  his  relation  to  or  feeling 
towards  the  parties  to  the  salt  the  probabili- 
ty or  improbability  of  his  statements,  as  well 
as  the  facts  and  circumstances  given  in  evi- 
dence;. In  this  onmection  you  are  further 
Instructed  tliat,  if  yon  believe  that  any  wit- 
oess  has  knowingly  sworn   falsely  to  any 


material  fact,  you  are  at  liberty  to  reject  aU 
or  any  portion  of  such  witness'  testtmony." 

"No.  9.  If  the  Jury  believe  from  the  eri- 
dence  that  the  defendant  asserted  a  dalm 
for  damages  growing  out  of  the  fumishlns 
of  defective  return  bends,  and  that  a  settle, 
ment  of  such  damages  was  had  prior  to  the 
bringing  of  this  suit,  then  the  def^idant  can. 
not  recover  on  its  counterclaim  for  any  dam* 
ages  growing  out  of  the  fumlshing  of  socb 
bends." 

To  the  action  of  the  court  In  giving  each 
and  all  of  said  Instructions  defendant  then 
and  there  duly  excepted.  Defendant  request- 
ed the  court  to  give  10  instructions,  which 
were  refused  by  the  court  We  deem  it  un- 
necessary to  reproduce  the  instructions  re- 
fused, but  will  refer  to  them  and  give  them 
such  attention  as  they  merit  and  demand  dur- 
ing the  course  of  the  opinion.  The  cause  be- 
ing submitted  to  the  Jury,  they  returned  a 
verdict  finding  the  Issues  in  favor  of  tbe 
plaintiff  upon  all  of  the  counts  in  the  petition, 
the  amount  of  damages  assessed  upon  eacb 
count  aggregating  the  sum  of  $8,565.25,  and 
also  made  a  finding  of  the  Issues  in  favor  of 
tbe  plaintiff  upon  the  counterclaim  filed  1^ 
the  defendant  Motions  for  new  trial  and  In 
arrest  of  Judgment  were  timely  filed,  and  by 
the  court  overruled.  Judgment  was  entered 
in  favor  of  tbe  plaintiff  in  accordance  wltb 
the  verdict  of  the  Jury,  and  from  this  Judg- 
ment the  defendant  prosecuted  its  appeal, 
and  tbe  record  Is  now  before  ns  for  ooosldera- 
Uon. 

S.  T.  G.  Smith  and  Thos.  8.  Meng,  for  ap- 
pellant Rowell  &  Ferriss,  Jos.  H.  Zumbalen, 
and  Jos.  8.  Ijaurie,  for  respondent 

FOX,  J.  (after  stating  tbe  facts).  The  rec- 
ord In  this  cause  discloses  nnmeroua  com- 
plaints of  error  whidi  are  now  urged  as 
grounds  for  the  reversal  of  this  Judgment 
We  will  give  to  the  assignments  of  error  such 
attention  as  their  Importance  merit  It  ia 
manifest  from  the  record  before  us  that  the 
most  serious  question  with  which  we  are  con- 
fronted is  tbe  action  of  tbe  court  In  refusing 
Instructions  Nob.  1,  2,  and  8  which  were  re- 
quested by  tbe  defendant,  and  which  in  effect 
told  the  Jury  that,  the  acc^tance  and  note 
which  formed  the  basis  of  the  causes  of  action 
In  the  third,  fourth,  and  fifth  counts  of  tbe 
petition  not  being  due  at  the  time  the  suit  was 
brought,  the  verdict  should  be  in  favor  of  tbe 
defendant  on  said  causes  of  action.  The  two 
opposing  contentions  of  appellant  and  respond- 
ent upon  this  proposition  may  thus  be  briefly 
stated:  Appellant  insists  that,  the  issue  upon 
the  plea  in  abatement  Interposed  In  this  pro- 
ceeding having  resulted  In  favor  of  the  de- 
fendant, thereby  operating  a  dissolution  of  the 
attachment,  this  ended  the  case,  and  that  th«re 
conld  be  no  trial  upon  the  merits  of  tbe 
causes  of  action  embraced  In  tbose  connts  for 
unmatured  daima  On  the  other  band,  th* 
respondent  contends  that  under  the  provialons 
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«f  the  statutes  now  In  force,  and  which  were 
In  force  at  the  time  of  the  trial  of  this  cause, 
after  the  abatement  of  the  attachment  pro- 
ceeding, the  trial  should  then  proceed  to  final 
judgment  upon  the  merits  of  the  causes  of  ac- 
tion alleged  in  the  counts  to  which  reference 
has  heretofore  been  made.  The  insistence  of 
the  appellant  ia  predicated  upon  the  proTl- 
slons  of  the  statute  as  construed  by  the  St. 
Louis  Ck>urt  of  Appeals  in  the  case  of  Grier 
▼.  Fox,  4  Mo.  App.  622,  which  was  decided 
in  18T7,  and  which  was  subsequently  follow- 
ed by  the  same  court  In  numerous  other  cases. 
In  Grler  t.  Fox  the  Court  of  Appeals  ruled, 
under  the  provisions  of  the  statute  in  force 
at  that  time,  that,  in  attachment  proceedings 
upon  demands  not  yet  due,  upon  a  finding  of 
the  issues  upon  the  plea  In  abatement  for  the 
defendant,  the  action  upon  such  unmatured 
claims  should  be  dismissed.  The  learned  and 
esteemed  judge  rendering  the  opinion  in  that 
case  thus  stated  the  rule:  "^nie  record  pre- 
sents only  one  question  for  determination, 
whether,  where  a  suit  is  commenced  by  at- 
tachment on  a  claim  not  due,  the  suit  should 
be  dismissed  if  the  Issue  on  the  -  plea  in 
abatement  is  found  for  defendant  The  stat- 
ute provides  that  an  attachment  may,  in  cer- 
tain cases,  issue  on  a  demand  not  yet  due, 
but  that  no  judgment  against  defendant  shall 
be  rendered  until  the  maturity  of  the  demand. 
If  the  issue  on  the  plea  in  abatement  be 
found  for  defendant,  the  attachment  shall 
be  abated,  'but  the  suit  shall  proceed  to  final 
judgment  on  the  cause  of  action  therein  al- 
leged as  though  commenced  originally  by 
summons  alone.'  Wag.  St.  p.  178,  c.  11,  {{  2. 
42,  49.  Under  the  law  as  It  formerly  stood, 
where  the  plea  In  abatement  was  found  tor 
defendant,  the  whole  proceeding  was  at  an 
end,  and  plaintiff  must  commence  a  new  ac- 
tion. Now,  the  plea  in  abatement  being  dis- 
posed of,  the  suit  may  proceed,  but  as  if 
commenced  by  summons  alone.  If  a  suit 
were  commenced  by  summons  issued  upon  a 
petition  which  set  out  no  cause  of  action, 
judgment  upon  demurrer  must  necessarily 
be  for  defendant  The  question  would  not 
be  whether  the  note  or  other  demand  sued  on 
was  due  at  the  time  of  joinder  in  demurrer, 
but  whether  it  was  due  at  the  time  of  the 
filing  of  the  petition.  The  issue  raised  by  the 
plea  in  abatement  being  out  of  the  way  in 
the  case  before  us,  and  the  case  standing  as 
any  action  commenced  by  summons,  we  see 
no  reason  why  it  should  not  be  subjected  to 
the  ordinary  rules  governing  such  actions, 
nor  why  the  plaintiff  should  be  allowed  any 
advantage  because  he  was  sworn,  no  matt^ 
how  conscientiously,  to  his  belief  in  the  ex- 
istence of  a  state  of  facts  which  is  found  not 
to  have  existed."  In  the  case  of  Aultman  & 
Co.  T.  Daggs,  50  Mo.  App.  280,  the  case  of 
<3rler  ▼.  Fox  is  not  referred  to.  Howevwr,  It 
Is  apparent  that  the  court,  without  a  recon- 
sideration of  the  proposition,  assumed  that 
the  case  of  Grler  v.  Fox  correctly  stated  the 
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mle.  Biggs,  J.,  In  speaking  for  the  court, 
said:  "It  Is  undoubtedly  the  law  that  a  suit 
by  attachment,  which  is  based  va  a  claim 
not  due,  must  be  dismissed  when  the  issue 
on  the  plea  in  abatement  is  found  for  the  de- 
fendant No  authorities  need  be  cited  in  sup- 
port of  this  proposition.  The  right  to  insti- 
tute such  a  suit  depends  solely  on  the  right 
to  attach,  and,  when  the  right  to  attach  is 
finally  decided  not  to  exist,  the  jurisdiction 
of  the  court  as  to  the  subject-matter  of  the 
suit  necessarily  ceases.  The  trial  judge  in 
the  case  at  bar  proceeded  upon  this  idea; 
that  is,  that  there  was  a  total  want  of  juris- 
diction, after  the  plaintiff  had  failed  to  ap- 
peal from  the  judgment  dissolving  the  attach- 
ment and  therefore  the  court  could  only  dis- 
miss the  cause.  If  the  court  was  right  in  its 
conclusion  as  to  the  nature  of  the  plalntUTs 
action — ^that  is,  that  the  suit  was  based  upon 
an  unmatured  demand — then  the  action  of 
the  court  on  the  motion  to  dismiss,  standing 
by  Itself,  was  right" 

The  sections  of  the  statute  applicable  to 
this  proposition  In  force  at  the  time  of  the 
decision  in  Grler  v.  Fox  were  as  follows: 
Wag.  St  p.  181,  c.  11.  f  2,  provided  that  an 
attachment  may  Issue  on  a  demand  not  yet 
due,  except  In  certain  cases,  but  that  no  judg- 
ment shall  be  rendered  against  the  defendant 
until  the  maturity  of  the  demand.  Wag.  St 
p.  189,  c.  11,  S  42,  provides:  "Upon  such  Is- 
sue the  plaintiff  shall  be  held  to  prove  the 
existence  of  the  facts  alleged  by  him  as  the 
ground  of  the  attachment  and  If  the  Issue  be 
found  for  him  the  cause  shall  proceed;  bat 
If  it  be  found  for  the  defendant  the  attach- 
ment shall  be  abated  at  the  cost  of  the  plain- 
tiff, and  he  and  his  securltieB  shall  be  liable 
on  their  bond  for  all  damages  occasioned  by 
the  attachment;  but  the  suit  shall  proceed  to 
final  judgment  on  the  cause  of  action  therein 
alleged,  as  though  commenced  originally  by 
summons  alone."  Wag.  St  p.  101,  c.  11,  i 
49,  provides:  "When  any  attachment  shall 
be  dissolved,  all  proceedings  touching  the 
property  and  effects  attached,  and  the  gar- 
nishee summoned,  shall  be  vacated,  and  the 
suit  proceed  as  if  It  had  been  commenced  by 
summons  only."  Section  2,  Wag.  St.,  above 
quoted,  has  remained  unchanged,  and  is  now 
section  367,  Rev.  St  Mo.  1899.  Section  <&, 
above  quoted,  has  not  been  changed,  and  is 
now  section  414,  Rev.  St  1899.  Section  42, 
above  quoted,  was  amended  In  1891,  and  is 
now  section  407,  Rev.  St  1899,  and  reads  as 
follows:  "Upon  such  Issue  the  plaintiff  shall 
be  held  to  prove  the  existence  of  the  facts  al- 
leged by  him  as  the  ground  of  the  attach- 
ment and  if  the  issue  be  found  for  him,  and 
the  court  denies  defendant  a  new  trial  of  said 
issue,  judgment  shall  be  rendered  against  de- 
fendant sustaining  the  attachment  and  for 
the  costs  of  the  attachment  proceedings;  and 
the  defendant  may  file  his  bill  of  exceptions 
as  upon  any  other  matter  In  the  proceedings, 
and,  answering  to  the  merits,  shall  not  be  a 
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Tralver  of  socb  exceptions;  and  the  cause 
shall  proceed  to  trial  upon  the  merits;  and, 
if  upon  the  trial  of  such  Issue  the  flndlnK  be 
for  the  defendant  and  the  court  denies  pialn.- 
tift  a  new  trial  of  such  issue,  the  court  shall 
thoreupon  render  Judgment  that  the  attach- 
ment be  abated  at  the  cost  of  the  plaintiff 
and  his  sureties,  and  thereupon  the  pialntifT 
may  file  his  bill  of  exceptions  as  upon  any 
other  matter  In  the  proceedings;  and  the 
cause  shall  proceed  to  trial  on  the  merits, 
and  the  filiug  of  his  bill  of  exceptions  by 
plaintiff  shall  preserve  the  attachment  in  full 
force.  Upon  the  trial  of  the  case  upon  the 
merits  either  party  may  appeal — the  plaintiff 
from  the  flnding  on  the  plea  tn  abatement,  or 
on  the  merits,  as  be  may  elect,  or  both;  the 
defendant,  if  at  all,  on  the  whole  case — either 
party  giving  such  bond  for  that  purpose  as 
the  court  may  require;  and  any  such  appeal 
shall  operate  as  a  supersedeas  of  the  Judg- 
ment or  Judgments  appealed  from,  and,  if  by 
the  plaintiff,  shall  preserve  the  attachment 
in  full  force  until  the  final  determination  of 
such  appeal  In  the  appellate  court,  or  of  the 
case  upon  a  retrial  In  the  trial  court  If  the 
plaintiff,  tn  case  the  Judgment  or  findings  be 
against  him,  falls  to  appeal  therefrom,  or  If 
such  appeal  be  dismissed,  or  if  upon  an  ap- 
peal such  Judgments  or  findings  be  afSrmed, 
he  and  his  sureties  shall  be  liable  on  their 
bond  for  all  damages  and  costs  occasioned 
by  the  attachlnent  or  any  subsequent  pro- 
ceedings connected  therewith;  provided,  that 
such  appeals  shall  be  taken  and  perfected  as 
in  ordinary  civil  actions." 

The  solution  of  this  proposition  must  be 
sought  by  a  reasonable  and  fair  construction 
of  the  sections  of  the  statute  gov^ning  and 
controlling  proceedings  by  attachment  Section 
367,  Rev.  St  1899,  with  certain  exceptiona, 
provides  for  the  issuing  of  attachments  on 
claims  not  yet  due.  Section  370  points  out 
expressly  the  method  of  Instituting  an  at- 
tachment proceeding  in  the  circuit  court, 
which  provides  for  filing  In  the  clerk's  office 
of  the  court  in  which  the  attachment  is  In- 
stituted a  petition  or  statement  of  the  cause 
of  action,  and  also  provides  for  the  filing  of 
affidavit  and  bond.  It  Is  clear  that  the  peti- 
tion or  statement  of  the  cause  of  action  as 
provided  by  this  section  is  applicable  to  suits 
Instituted  on  demands  not  yet  due  In  other 
words,  upon  a  claim  not  yet  due  you  state 
the  facts  constituting  your  cause  of  action  in 
the  same  manner  as  you  would  if  the  claim 
or  demand  was  due  at  the  time  of  the  Insti- 
tution of  the  suit  Section  388  provides  that 
the  writ  or  petition  shall  l>e  served  upon  de- 
fendant as  an  ordinary  summons.  Section 
407,  as  heretofore  Indicated,  expressly  pro- 
vides that  If,  upon  the  trial  of  the  issue 
presetted  by  the  plea  in  abat^nent,  it  be 
found  for  the  defendant  the  cause  shall  pro- 
ceed to  trial  upon  the  merits.  This  statute 
must  be  treated  as  applicable  to  attachment 
proceedings  upon  demands  not  due,  as  well 
as  to  those  that  are  due  and  payable  at  the 


time  of  the  Institution  of  the  suit  Leaving 
out  of  view  for  the  present  the  provlslcmB  of 
Wag.  St  p.  189,  c.  11,  f  42,  which  was  In  force 
at  the  time  of  the  decision  by  the  St  Louis 
C!ourt  of  Appeals  in  Grier  v.  Fox,  after  a 
most  careful  consideration  of  the  ptovislMis 
of  section  407,  Rev.  St  1899,  in  force  at  the 
time  of  the  trial  of  this  cause,  we  are  con- 
vinced that  the  provisions  of  that  section  are 
not  susceptible  of  the  construction  contmded 
for  by  appellant;  that  is,  the  finding  of  tbe 
issue  In  the  plea  in  abatement  for  tbe  OeteoA- 
ant  in  a  proceeding  where  the  demand  was 
not  due  at  the  time  of  the  institution  of  the 
suit  must  result  in  the  dismissal  of  the  cause 
upon  its  merits. 

It  may  be  argued  that  the  rule  as  announ- 
ced In  Grier  v.  Fox  is  applicable  to  the  pro- 
visions of  the  statute  as  it  now  exists,  and 
that  causes  only  proceed  to  trial  upon  the 
merits  In  cases  where  the  demand  was  not 
due  at  tbe  Institution  of  the  suit  whece  tbe 
plalntlfl  preserves   the   attachmoit   In  full 
force  by  filing  a  bill  of  exceptions  upon  the 
finding  of  the  Issue  In   the  plea  in   abate- 
ment for  the  defendant    A  careful  analysis 
of  the  provisions  of  the  section  will  demoa- 
strate  that  such  argument  Is  unsound.     In 
the  first  place,  upon  the  trial  of  the  issue 
presented  by  the  plea  In  abatement  and  a 
finding  for  the  defendant  upon  that  issue, 
the  plaintiff  may  or  may  not  file  his  bill  of 
exceptions.    The  statute  simply  provides  that 
he  may  file  such  bill  of  exc^ti<His,  and  it  is 
clear  from  other  provisions  in  the  section 
that  the  filing  of  a  bill  of  exceptions  by  the 
plaintiff  upon  the  finding  of  the  issues  in  the 
plea  in  abatement  against  him  is  not  a  condi- 
tion precedent  to  the  right  of  the  plaintiff 
to  have  the  cause  proceed  to  trial  upon  the 
merits  after  maturity  of  his  demand  in  con- 
formity to  the  statute.    This  is  made  dear 
by  cither  provisions  In  this  section,  which 
provides  that  "upon  the  trial  of  tbe  cause 
upon  tbe  merits  either  party  may  appeal, 
the  plaintiff  from  the  finding  of  the  plea  In 
abatement  or  on  the  merits  as  he  may  elect" 
This  statute  must  be  treated  as  applicable 
to  all  suits  instituted  by  attaclunent  whether 
the  claim  or  demand  Is  due  or  not  at  the  time 
of  the  institution  of  the  suit  and  it  is  mani- 
fest tliat  in  attadmient  suits  upon  demands 
not  yet  due,  where  the  cause  proceeds  to 
trial  upon  its  mrerits  after  the  maturity  of 
the  demand   and   a   Judgment   is   rendered 
against  the  plaintiff,  If  the  contention  of  tbe 
appellant  In  this  cause  is  to  be  maintained, 
an  appeal  from  such  Judgment  by  the  plain- 
tiff, without  appealing  from  the  finding  of 
the  issue  upon  the  plea  in  abatement  would 
be  a  meaningless  and  useless  procedure.    If 
the  proceeding  upon  Its  merits  must  be  dis- 
missed upon  the  dissolution  of  the  attach- 
ment. It  would  logically  follow  that  an  aban- 
domnent  of  the  right  to  appeal  from  the  ac- 
tion of  the  trial  court  upon  the  Judgment  in 
tbe  plea  In  abatem«it  would  leave  the  plain- 
tiff, according  to  the  Insistence  of  the  appel 
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last,  without  any  atandInK  In  the  appellate 
conrt  upon  the  merits  of  the  action,  for  the 
reason  aa  claimed  by  appellant,  In  causes 
of  action  Instituted  before  their  maturity 
tba«  can  be  no  such  thing  as  a  final  Judg- 
ment upon  the  merits  in  such  actions,  unless 
the  grounds  of  the  attachment  have  been  sus- 
tained. In  our  opinion,  such  is  not  a  fair  and 
reasonable  construction  to  be  placed  upon  the 
prorisions  of  the  statute  governing  and  con- 
trolling the  institution  of  suits  by  attach- 
moit;  nor  Is  it  in  harmony  with  the  mani- 
fest Intmt  of  the  lawmaking  power,  as  in- 
dicated, wh«[i  all  of  the  provisions  upon  the 
subject  are  considered  together. 

The  general  rule  Is  that,  in  the  Instltatloa 
of  all  suits,  in  order  to  state  a  good  cause  of 
action  the  demand  or  claim  upon  which  the 
action  is  based  must  be  due  and  payable  at 
the  commencement  of  the  suit  For  the  pur- 
pose of  preventing  creditors  who  may  have 
just  demands  against  debtors  from  being  de- 
feated in  the  collection  of  such  claims,  the 
Legislature  enacted  section  S70,  providing 
for  the  institution  of  a  suit  by  attachment, 
and  for  the  purpose  of  furnishing  additional 
protection  to  the  creditors  In  the  prosecution 
of  thdr  claims  section  387  was  enacted, 
whldi  provided  for  the  Issuance  of  an  attach- 
ment upon  demands  not  yet  due.  The  peti- 
tion and  the  Issuance  of  the  writ,  and  the 
service  of  it  In  suits  by  attachment  upon 
claims  not  yet  due,  are  the  same  as  similar 
suits  upon  claims  that  are  due  and  payable 
at  the  time  of  the  commencement  of  the  suit 
The  rights  of  the  debtor  under  the  provisions 
of  the  law  respecting  suits  by  attachment  are 
fully  safeguarded  by  express  provisions  of 
the  statuta  In  the  first  place,  he  is  fully 
notified  by  service  of  the  petition  and  writ 
upon  him  as  to  the  nature  of  the  cause  of 
action  upon  which  plaintiff  seeks  to  predi- 
cate his  right  to  recover  a  Judgment  when 
Us  demand  becomes  due.  In  the  next  place, 
it  is  expressly  provided  "that  no  Judgment 
shall  be  rendered  against  the  defendant  un- 
til the  maturity  of  the  demand."  Then  fol- 
low! the  provisions  of  section  407,  which 
provide  that,  after  the  determination  of  the 
issue  upon  the  plea  in  abatement  as  to  the 
grounds  of  attachment,  the  cause  shall  pro- 
ceed to  trial  upon  the  merits;  and  it  makes 
no  difference,  so  far  as  the  cause  proceeding 
to  trial  upon  the  merits,  as  to  whether  the 
Issue  upon  the  plea  in  abatement  Is  deter- 
mined in  favor  of  the  plaintiff  or  in  favor 
vX.  the  defendant  There  is  an  entire  absence 
of  any  terms  in  the  statute  which  would  in- 
dicate that,  where  the  issue  upon  the  plea 
In  abatement  was  determined  in  favor  of  the 
defendant,  such  determination  of  that  issue 
terminates  the  entire  proceeding,  and  the 
cause  upon  its  merits  should  be  dismissed 
because  prematurely  instituted.  That  the 
Legislature  did  not  Intend  to  make  any  dis- 
tinction, so  far  as  proceeding  to  trial  upon 
the  merits  In  attaclmient  proceedings,  be- 
tween those  cases  where  the  suit  was  in- 


stituted upon  claims  not  yet  due,  and  the 
issue  was  found  on  the  plea  in  abatement 
In  favor  of  the  defendant,  and  suits  by  atr 
tachment  upon  dalms  which  were  due,  with 
a  similar  finding  for  the  defendant  upcHi  the 
Issue  presented  by  the  plea  in  abatement,  is 
indicated  by  the  provisions  of  section  400^ 
Uev.  St  1899,  in  which  it  is  provided  that 
"nothing  contained  In  the  provisions  of  the 
statute  shall  be  construed  to  prevent  the  de- 
fendant from  pleading  to  the  merits  of  any 
action  Instituted  upon  a  demand  not  dne  at 
any  time  before  the  maturity  thereof."  It 
will  be  observed  that  this  provision  Is  with- 
out qualification.  It  Is  not  made  applicable 
specially  to  those  defendants  where  the 
grounds  of  the  attachment  have  been  sustain- 
ed, and  must  be  treated  as  applying  to  all 
alike,  whether  the  suit  has  been  sustained 
or  not;  and  It  is  manifest  that  if  the  law- 
making power  int«ided,  under  the  provisions 
of  the  statute,  that  upon  the  finding  of  the 
issue  in  the  plea  in  abatement  for  the  de- 
fendants in  suits  upon  claims  not  yet  due, 
the  cause  should  be  dismissed  as  applicable 
to  such  defendants,  the  provision  providing 
that  they  might  answer  to  the  merits  before 
the  maturity  of  the  claim  would  be  meaning- 
less and  of  no  force  or  vitality,  for  there 
would  be  no  necessity  tac  the  filing  of  an 
answer  to  a  claim  not  yet  dne.  If  sudt  cause 
was  to  be  dismissed  If  the  grounds  of  the  atr 
tachment  failed  upon  the  trial  of  the  Issue 
presented  by  the  plea  In  abatement 

In  arriving  at  the  intention  of  the  lawmak< 
era  In  the  enactment  of  the  provisions  of  the 
statute  governing  and  controlling  suits  by 
attachment  we  should  at  least  take  a  prac- 
tical and  common-sense  view  of  the  remedy 
sought  to  be  afforded  by  an  attachment  pro- 
ceeding. We  find  by  the  provisions  of  the 
statute  that  the  rights  of  creditors  and  debt- 
ors are  afforded  equal  protection.  If  the 
creditor  seeks  to  enforce  his  claim  by  attach- 
ment he  must  file  his  petition,  stating  ttw 
cause  of  action  (whether  it  be  upon  a  claim 
that  Is  due  or  not  due) ,  and  his  afSdavlt  al- 
leging the  grounds  for  attachment;  he  must 
give  a  good  and  sufficient  bond  for  all  dam- 
ages that  may  accrue  to  the  defendant  by 
reason  of  the  attachment;  and  service  of  a 
copy  of  the  petition  and  writ  must  be  had 
upon  the  defendant  Then  follows  an  ex- 
press provision  of  the  statute  that  '^o  Judg- 
ment can  be  rendered  against  the  defendant 
upon  the  merits  of  the  cause  of  action' until 
it  becomes  due."  Doubtless  the  lawmakers 
took  a  practical  and  common-sense  view  of 
this  sort  of  a  proceeding,  and,  having  pro- 
vided that  there  could  be  no  rendition  of  a 
final  Judgment  upon  the  merits  until  the 
claim  against  the  defendant  became  due. 
therefore,  the  defendant  having  full  notice 
of  the  claim,  there  was  no  necessity  or  rea- 
son for  providing  that  in  suits  by  attachment 
upon  claims  not  yet  due,  and  upon  the  find- 
ing of  the  Issue  upon  the  plea  In  abatement 
for  the  defendant  the  cause  upon  its  merits 
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should  be  dismissed  and  the  plaintiff  reqnlred 
to  Institute  a  new  suit  upon  such  claim. 
Hence  this  statute  should  be  treated  as  being 
general  In  Its  application,  applicable  to  both 
classes  of  cases  In  suits  by  attachment,  when 
the  claim  Is  not  due  as  well  as  those  upon 
demands  due  and  payable  at  the  commence- 
ment of  the  action.  This  In  our  opinion  is 
but  a  fair  and  reasonable  Interpretation  of 
the  provisions  of  section  407,  whldi  was  In 
force  at  the  time  of  the  trial  of  this  cause, 
and  we  have  no  hesitancy  in  saying  that  the 
change  in  this  statute,  expressly  providing 
for  a  trial  upon  the  merits,  having  been 
made  after  the  decision  In  the  case  of  Orler 
V.  Fox,  supra,  and  other  cases  by  the  St 
Louis  Court  of  Appeals,  was  but  a  legislative 
Interpretation  of  the  true  meaning  and  In- 
tent of  the  provisions  of  the  statute  in  force 
at  the  time  the  case  of  Grier  t.  Fox  was  de- 
cided. 

We  are  unable  to  agree  with  the  views  ex- 
pressed by  the  learned  and  esteemed  Judge 
In  the  case  of  Grler  v.  Fox,  where  It  was  in 
^ect  held  that,  in  suits  Instituted  by  attach- 
ment upon  any  claim  or  demand  not  yet  due, 
the  determination  of  the  issue  upon  the  plea 
In  abatement  in  favor  of  the  defendant  ended 
the  controversy,  and,  upon  motion  of  the  de- 
fendant, the  cause  upon  its  merits  should  be 
dismissed.  The  statute  under  consideration 
In  that  case  provided  that  "an  attachment 
may  In  certain  cases  Issue  on  a  demand  not 
yet  due,  but  that  no  judgment  against  the 
defendant  can  be  rendered  until  the  maturity 
of  the  demand.  If  the  Issue  on  the  plea  in 
abatement  be  found  for  the  defendant,  the 
attachment  shall  be  abated,  but  the  suit 
shall  proceed  to  final  Judgment  on  the  cause 
of  action  therein  alleged  as  though  com- 
menced originally  by  summons  alone."  Wag. 
St  p.  178,  c.  11,  88  2,  42,  49.  In  our  opinion 
the  final  judgment  contemplated  by  the  pro- 
yisions  of  that  statute  was  such  a  one  as  In 
effect  finally  ended  the  controversy.  We  are 
unwilling  to  believe  that  the  Legislature,  hav- 
ing provided  for  full  notice  by  service  of  the 
writ  of  attachment  and  a  copy  of  the  peti- 
tion, which  embraced  a  statement  of  the 
cause  of  action,  contemplated  by  the  term 
"final  judgment"  shnply  a  judgment  of  dis- 
missal In  cases  of  the  character  involved  in 
Orler  v.  Fox,  thereby  requiring  the  institu- 
tion of  a  new  suit  upon  the  same  cause  of 
action  between  the  same  parties.  The  Leg- 
islature, under  the  provisions  of  this  statute, 
was  dealing  with  the  subject  of  suits  by  at- 
tachment entirely  separate  and  distinct  from 
the  ordinary  proceeding  by  summons.  The 
nature  and  character  of  process  and  the  man- 
ner of  service  was  fully  provided  for,  and 
the  meaning  of  the  term  "shall  proceed  to 
final  Judgment  as  though  commenced  orig- 
inally by  summons  alone"  should  not  be  en- 
larged by  mere  construction  or  interpretation 
so  as  to  convert  the  action  Into  one  upon  the 
ordinary  process  of  summons.  In  our  opin- 
ion, a  more  reasonable  construction  is  that, 


as  the  parties  are  all  In  court,  the  cause  of 
action  is  fully  set  forth  In  the  petitlMi,  and 
the  defendant  has  had  due  service  of  process, 
the  Legislature  Intended  that  the  proceeding 
to  final  Judgment  was  to  be  final  in  fact  and 
the  controversy  embraced  in  the  cause  of  ac- 
tion stated  should  be  finally  ended.  If  It 
was  meant  by  this  provision  that  upon  the 
finding  of  the  Issue  upon  the  plea  In  abate- 
ment for  the  defendant  In  an  attachment 
proceeding  upon  a  claim  not  yet  due,  such 
finding  should  end  the  controversy  and  the 
cause  should  be  dismissed,  we  confess  that 
the  lawmaking  power  has  been  very  unhappy 
In  the  use  of  language  to  express  such  Inten- 

tI<Nl. 

In  the  case  of  Aultman  &  Co.  t.  Daggs, 
supra,  the  Court  of  Appeals,  speaking  through 
Biggs,  J.,  in  discussing  this  proposition,  pro- 
ceeded upon  the  theory  that  upon  the  disso- 
lution of  the  attachment  in  a  suit  upon  a  de- 
mand which  was  not  due,  the  court  necessar- 
ily lost  Jurisdiction  as  to  the  subject-matter. 
In  other  words.  It  was  ruled  that  the  juris- 
diction of  the  court  depended  solely  on  the 
right  to  attach,  and,  when  the  right  to  at- 
tach is  finally  decided  not  to  exist  the  ju- 
risdiction of  the  court  as  to  the  subject-mat- 
ter necessarily  ceased.  We  are  unable  to 
give  our  assent  to  this  rule  as  announced 
by  the  learned  Judge  In  that  case.  The  ques- 
tion of  jurisdiction  has  no  place  In  the  dis- 
cussion of  this  proposition.  Suits  may  and 
have  been  instituted  upon  accounts  and  prom- 
issory notes  of  the  character  involved  in  this 
proceeding  before  the  maturity  of  such  de- 
mands by  even  the  ordinary  process  of  sum- 
mons, and  while  there  could  be  no  recovery 
for  the  reason  of  a  failure  to  state  a  cause 
of  action — ^that  is,  that  it  would  appear  upon 
the  face  of  the  proceeding  that  the  claim  was 
not  due,  and  the  right  to  challenge  a  recovery 
for  that  reason  would  exist — yet  if  the  proc- 
ess was  duly  served,  the  court  would  have 
jurisdiction  of  both  the  person  and  the  sub- 
ject-matter. While  In  a  case  of  that  character 
the  petition  would  fall  to  state  a  cause  of 
action,  it  does  not  necessarily  follow  that 
there  would  be  a  want  of  Jurlsdlctlcm  in  the 
court  As  was  said  In  State  ex  rel.  v.  Scar- 
rltt  laS  Mo.  339,  30  S.  W.  1028:  "The  ques- 
tion whether  or  not  the  i>etltlon  states  a  good 
cause  of  action,  warranting  the  affirmative 
action  taken  by  the  court  does  not  affect 
the  jurisdiction  of  the  court  to  consider  and 
rule  upon  the  petition,  or  upon  the  applica- 
tion of  a  receiver  founded  upon  It  *  *  • 
The  distinction  between  want  of  jurisdiction 
and  a  mere  omission  to  state  a  cause  of  ac- 
tion In  a  case  where  jurisdiction  exists  Is 
plainly  marked  in  our  statutory  law,  as  well 
as  in  decisions  of  the  Supreme  Court"  In 
Winningham  v.  Trueblood,  149  Mo.  672,  61 
S.  W.  899,  Sherwood,  J.,  speaking  for  this 
court  in  discussing  the  proposition  of  a  col- 
lateral attack  upon  a  Judgment  for  the  rea- 
son that  the  petition  failed  to  state  a  cause 
of  action,  thus  stated  the  rule:  "But,  aside 
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from  other  considerations  already  mentioned. 
It  was  wholly  Immaterial  whether  the  i>etltlon 
In  McClaln'a  attachment  salt  against  Wln- 
ninghann  stated  a  cause  of  action  or  not,  be- 
cause 'whether  a  complaint  does  or  does  not 
state  a  cause  of  action  Is,  so  far  as  concerns 
the  question  of  Jurisdiction,  at  no  Importance ; 
for,  if  the  complaint  states  a  case  belonging 
to  a  general  class  over  which  the  authority 
of  the  coort  extends,  there  Is  Jurisdiction, 
and  tiie  court  has  power  to  decide  whether 
the  pleading  Is  good  or  bad.'  1  Blllotf  s  Gen. 
Praa  f  280;  Hunt  v.  Hunt,  72  N.  T.  217, 
28  Am.  Rep.  129,  and  other  cases  cited  in  the 
text-book  referred  to.  In  all  sndi  cases  col- 
lateral attack  on  the  Judgment  rendered  Is 
altogether  inadmissible.  Van  Fleet's  Col. 
Attack,  pp.  80,  82,  83,  i  61;  Id.  I  236.  So 
that  in  this  Instance  It  must  be  held  that  the 
Judgment  was  valid,  even  should  It  be  con- 
ceded that  the  petition  stated  no  cause  of 
action."  To  the  same  effect  la  Robertson  t. 
Hnflbian  et  al.,  92  Ind.  247,  and  numerous 
other  cases.  We  deem  It  unnecessary  to  pur- 
sue this  subject  further.  The  terms  employ- 
ed In  the  amended  statute  of  1891,  which  was 
tai  force  at  the  time  of  tiie  trial  of  this 
cause  and  Is  now  in  force,  wherein  it  Is  pro- 
Tided  tliat  upon  the  determination  upon  the 
issue  arising  in  the  plea  in  abatement  the 
cause  shall  proceed  to  final  Judgment  upon  Its 
merits,  absolutely  negative  the  right  of  the 
court  to  dismiss  the  proceeding,  for  the  rea- 
son that  the  claim  or  demand  was  not  due  at 
the  time  of  the  institution  of  the  suit 

This  brings  us  to  the  consideration  of  the 
complaint  of  appellant  that  the  court  erro- 
neously Instructed  tbe  Jury  on  the  part  of  the 
plaintiff,  and  refused  proper  declarations  of 
law  requested  by  the  defendant.  As  we  have 
heretofore  stated,  this  is  an  old  case,  and 
Bhoald  have  been  settled  years  ago.  However, 
It  Is  here  upon  this  appeal  and  must  be  deter- 
mined. We  have  read  with  a  great  deal  of 
care  In  detail,  not  only  the  record  proper,  but 
as  well  all  of  the  testimony  developed  at  the 
trial ;  and  It  is  manifest  that  no  one  can  re- 
view this  record  and  escape  tbe  conclusion 
that  the  trial  of  this  cause  proceeded  upon  tbe 
theory,  as  Indicated  by  the  answer  of  the  de- 
fendant to  the  numerous  counts  In  the  peti- 
tion, that  there  was  an  absolute  failure  of 
consideration ;  In  other  words,  that  the  ma- 
chinery, pipe,  and  fittings  contracted  for  by 
defendant  with  the  plaintiff  were  absolutely 
wortlilees  and  unfit  for  tbe  use  and  purpose 
for  which  they  were  purchased.  The  learned 
trial  Judge  fully  and  fairly  submitted  the 
cause  to  tbe  Jury  upon  that  theory. 

It  is  now  Insisted  tbat  the  court  committed 
error  in  the  giving  of  instruction  No.  4,  to  the 
effect  that,  "unless  tbe  Jury  find  from  the 
evidence  tbat  there  was  a  total  failure  of  con- 
sideration of  said  acceptances,  note,  and  ac- 
count, or  some  one  or  more  of  them,  and  the 
baiden  of  proving  such  a  failure  of  consldera- 
tloii— ttat  is,  tbat  the  materials  for  which 


tbe  acceptances,  note,  and  account  were  givoi 
or  made  were  wholly  worthless — Is  upon  the 
defendant"  It  is  earnestly  urged  that  this 
Instruction  Ignores  the  defense  of  a  partial 
failure  of  consideration.  It  will  be  observed 
taht  the  answer  In  this  case  pleads  a  total 
failure  of  consideration,  because  the  prop- 
erty sold  for  a  particular  purpose  proved 
wholly  worthless  for  the  uses  and  purposes 
for  which  it  was  bought  Tbe  contention  of 
the  respondent  upon  this  proposition  Is  that; 
the  defense  of  a  partial  failure  of  considera- 
tion hot  having  been  pleaded  In  the  answer, 
the  court  was  warranted  in  ignoring  such  de- 
fense in  declaring  the  law  to  the  Jury  upon 
the  facts  developed  at  the  trial.  We  are  un- 
able to  agree  with  learned  counsel  for  re- 
spondent upon  this  proposition.  Section  646, 
Rev.  St  1899,  provides  that,  in  a  suit  upon 
a  writing  for  tbe  payment  of  money,  tbe  de- 
fendant may  prove  a  want  of  failure  of  con- 
sideration in  whole  or  In  part  It  Is  argued 
by  counsel  that  this  means  that  this  proof 
may  be  made  when  either  of  such  defenses 
are  pleaded,  and  It  is  earnestly  urged  that 
total  and  partial  failure  of  consideration  are 
separate  and  distinct  defenses,  and  must  be 
BO  pleaded  in  the  answer  in  order  to  admit 
of  proof  of  facts  upon  such  defense.  Ttie 
answer  In  this  caues  did  plead  total  failure 
of  consideration.  We  are  of  the  opinion 
that  under  a  plea  of  total  failure  of  consid- 
eration, testimony  tending  to  show  a  partial 
failure  of  consideration  is  clearly  admissible. 
The  answer,  asserting  that  there  was  a  total 
failure  of  consideration,  fully  Informs  the 
plaintiff  of  the  nature  and  character  of  the 
defense  and  that  the  consideration  of  the  in- 
strument sued  on  is  attacked,  and  therefore 
fully  Informs  the  plaintiff  of  what  he  must 
come  prepared  to  meet  by  testimony.  Wa 
take  it  that  a  plaintiff,  In  his  preparation  to 
meet  a  defense  of  total  failure  of  considera- 
tion, would  necessarily  seek  testimony  to  cov- 
er the  entire  subject  of  consld«ration,  wheth- 
er it  be  total  or  partial.  Such  seems  to  have 
been  the  view  entertained  by  this  court  In 
Oamache  v.  Grimm  et  al.,  23  Mo.  88.  The 
proceeding  in  that  case  was  upon  a  promis- 
sory note.  The  defense  was  a  total  failure 
of  consideration.  The  defendant  at  the  close 
of  the  testimony  requested  an  instruction, 
which  In  effect  told  the  Jnry  that  If  they 
found  from  the  evidence  that  there  was  a 
partial  failure  of  consideration,  they  would 
be  authorized  In  deducting  from  the  face  of 
tbe  note  sued  upon  tbe  amount  of  tbe  dam- 
ages the  diefeudant  sustained  by  reason  ot 
such  partial  failure.  Judge  Scott  In  speak- 
ing for  the  court  on  the  question  presented 
In  that  case,  thus  announced  the  rule.  He 
said:  "Under  tbe  answer  set  up  by  the  de- 
fendants. It  was  competent  for  them  to  show 
In  evidence  a  partial  failure  of  consideration. 
The  Instruction  (numbered  6)  given  by  the 
court  seems  to  inculcate  Uw  Idea  that,  unless 
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there  was  a  total  failure  of  consideration, 
there  must  necessarily  be  a  yerdlct  for  the 
plaintiff  for  the  amount  of  his  demand,  and 
that  the  defendants  were  not  entitled  to  any 
deduction  by  reason  of  any  loss  or  injury  they 
may  have  sustained  In  consequence  of  the  un- 
skilled manner  In  which  the  work  was  exe- 
cuted, unless  It  turned  out  that  the  work  to 
them  was  totally  worthless.  In  this  we  are 
of  the  opinion  that  the  court  erred.  The 
pleadings  and  the  evidence  warranted  the  sec- 
ond Instruction  asked  by  the  defendants,  and 
it  should  have  been  given."  However,  it  does 
not  necessarily  follow  that  this  instruction 
was  erroneous  under  the  facts  of  this  case, 
or  that  the  court  committed  error  in  refusing 
an  instruction  on  the  part  of  the  defendant 
along  the  lines  of  a  partial  failure  of  c<Mi8ld- 
eration.  This  must  depend  upon  the  proof 
introduced  In  the  cause.  Unless  there  was 
proof  introduced  by  the  defendant  tending  to 
show  a  partial  failure  of  consideration,  dis- 
tinctly applicable  to  one  of  the  counts  con- 
tained in  the  petition,  so  that  the  Jury  may 
consider  such  testimony  as  applicable  to  such 
particular  count,  then  the  court  was  warrant- 
ed in  confining  the  issue  to  a  total  failure  of 
consideration  and  refusing  to  instruct  upon  a 
partial  failure  of  consideration,  for  the  rea- 
son there  was  no  testimony  upon  which  to 
predicate  such  an  instruction. 

▲s  l>efore  stated,  we  have  carefully  read  In 
detail  all  the  testimony  in  this  cause  as  dis- 
closed by  the  record,  and  a  careful  analysis  of 
It  makes  It  apparent  that  appellant  is  claim- 
ing deductions  from  the  amounts  In  some 
of  the  counts  in  the  petition  that  should  be 
asserted  and  properly  embraced  in  a  counter- 
claim. If  there  was  a  partial  failure  of  con- 
sideration for  the  claims  sued  upon  in  any 
of  the  counts  embraced  In  the  petition,  it  was 
incumbent  upon  the  defendant  to  Introduce 
evidence  of  such  failure  of  consideration  and 
of  what  such  failure  consisted.  It  is  not  suffi- 
cient to  authorize  the  submission  of  the  ques- 
tion of  partial  failure  of  consideration  to 
Introduce  evidence  applicable  generally  to  the 
entire  transaction;  but  It  should  be  made  to 
satisfactorily  appear  to  which  of  the  counts 
in  the  petition  such  testimony  is  applicable, 
to  the  end  that  the  Jury  might  Intelligently 
consider  it  in  connection  with  such  counts. 
It  will  be  noted  that  the  testimony  of  Mr. 
Ring,  the  president  of  the  defendant  company, 
shows  that  $19,000  was  paid  by  defendant  to 
plaintiff  upon  the  purchase  of  machinery  and 
pipe,  and  be  says  tliat  this  payment  included 
the  payment  for  certain  return  bends,  which 
it  is  now  insisted  should  have  l>een  taken  in- 
to account  lyran  the  question  of  partial  fail- 
ure of  consideration.  It  will  further  be  ob- 
served that  the  defendant  in  this  cause  filed 
a  counterclaim  praying  for  damages  In  the 
sum  of  17,000,  which  it  was  alleged  that  the 
defendant  suffered  by  reason  of  the  defective 
pipe  and  fittings  furnished  by  plaintiff.  An 
examination  of  the  allegations  of  mich  coun- 


terclaim will  demonstrate  that  It  waa  predi- 
cated upon  an  alleged  warranty  upon  tb* 
part  of  the  plaintiff  that  the  pipe,  fitttngs, 
and  machinery  sold  defendant  were  of  the 
character  required  for  the  use  for  which 
they  were  sold  defendant  np<m  tiie  Issue 
presented  by  the  counterclaim,  we  And  that 
instructions  Nos.  2  and  8  properly  submitted 
the  issue  of  the  alleged  warranty  to  the  Jury, 
and  instruction  No.  5  told  the  Jury  that,  if 
they  found  in  favor  of  the  defaidant  on  sodi 
counterclaim,  they  should  assess  as  its  dam- 
ages the  sum  which  defendant  was  required 
to  pay  in  order  to  remove  and  replace  such 
defective  pipe  and  fittings.  It  was  alleged 
in  such  counterclaim  that  the  plaintiff  knew 
that  said  pipe  and  fittings  were  furnished  and 
used  for  a  particular  use— that  Is  to  say.  to 
be  used  in  the  manufacture  of  ice  machinery 
— and  that  said  plaintiff  knew  that  said  pipe 
and  fittings  were  required  to  be  of  a  particn- 
lar  strength  and  character,  and  that  plain- 
tiff agreed  to  furnish  pipe  and  fittings  of 
that  strength  and  cliaracter,  and  that  plaintiff 
furnished  a  large  amount  of  pipe  and  fitUnga, 
but  not  of  that  strength  and  character  for 
ice  machinery  that  It  agreed  to  furnish ;  and 
It  was  further  alleged  that  said  pipe  and 
fittings,  after  placing  them  in  position,  bj 
reason  of  their  defective  condition,  would  not 
stand  the  pressure  and  separated  and  broke, 
which  rendered  it  necessary  to  take  said  ice 
machinery  to  pieces  to  replace  said  ice  ma- 
chinery with  pipe  and  fittings  of  the  stroigth 
and  character  necessary  in  ice  machinery, 
and  which  was  the  kind  of  pipe  and  fittings 
that  plaintiff  agreed  to  furnish  to  defendant. 
It  was  then  alleged  that  the  cost  of  takinc 
said  pipe  and  fittings  out  of  said  ice  ma- 
chinery and  replacing  the  new  pipe  and  fit- 
tings was  very  great;  that  is,  cost  $7,000. 
The  Jury,  upon  submitting  the  Issues  present- 
ed by  this  counterclaim,  found  in  favor  of 
the  plaintiff  and  against  the  defendant 

A  careful  analysis  of  the  disclosures  of  the 
record  makes  It  manifest  that  a  part  of  the 
damages  insisted  on  by  appellant  which  la 
sought  to  be  deducted  from  the  note^  accept- 
ances, and  accounts  alleged  in  the  petition 
in  respect  to  worttiless  return  bends,  etc, 
were  embraced  in  the  issue  submitted  upon 
the  counterclaim.  Thus  it  will  be  seen,  as 
disclosed  by  the  record,  that  appellant  tried 
the  issue  upon  the  numerous  counts  in  the 
petition  upon  the  theory  that  there  was  a 
total  failure  of  consideration,  and  requested 
the  court  to  declare  the  law  by  instruction 
No.  4  that  if  they  found  that  tlie  pipe  and 
fittings  were  of  no  value  whatever,  tliey 
would  find  the  issue  for  the  defendant  This  In- 
struction was  predicated  uiwn  the  issue  as 
presented  by  the  answer  of  the  defendant 
Then  we  have  the  defendant  presenting  the 
issue  in  his  counterclaim,  and  asking  for 
the  recovery  of  damages  by  reason  of  the  de- 
fective pipe  and  fittings,  which  necessitated 
the  removal  of  them  and  tlie  replacing  oC 
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new  pipe  and  fittings,  to  the  damage,  as  al- 
leged by  the  defendant,  in  the  smn  of  $7,000. 
Upon  these  dlBclosnres  of  the  record,  we  are 
of  the  opinion  that  defendant  Is  In  no  position 
to  complain  of  the  Instmctlon  given  bj  the 
court  (No.  4),  confining  the  Issue  to  a  total 
failure  of  consideration  as  presented  by  the 
answer,  nor  xtpoa  the  refusal  of  the  court 
to  instruct  the  jury  upon  a  partial  failure 
of  consideration.  The  defendant  had  the 
cause  submitted  to  the  jury  upon  the  theory 
presented  in  the  answer,  and,  as  herein  in- 
dicated, requested  similar  instructions  to 
those  given  upon  that  theory.  It  also  had  the 
benefit  of  the  issue  presented  in  the  counter- 
claim, as  to  the  defective  and  Inauffldent 
pipe  and  fittings,  which  was  fully  and  fairly 
presented  upon  the  instructions  of  the  court. 
As  was  ruled  in  the  case  of  Whltmore  v.  Sup. 
Lodge  Knights  and  Ladles  of  Honor,  100 
Mo.,  loc.  cit  47,  18  a  W.  49B,  'Vhere  a 
party  lias  asked  similar  instructions  to  those 
tlyen,  he  is  in  no  position  to  complain."  Har- 
ris V.  Hays,  53  Mo.  90;  McGonlgle  v.  Dough- 
erty, 71  Mo.  250;  Bank  v.  Hammerslough, 
72  Mo.  274;  Smith  v.  Culllgan,  74  Mo.  387; 
Fairbanks  v.  Lon^^  91  Mo.  628,  4  S.  W.  499 ; 
Bettes  V.  McGoon,  85  Mo.  680;  Noble  t. 
Blount,  77  Mo.  235;  Holmes  T.  Braidwood, 
82  Mo.  610;  Rellly  v.  Railroad,  04  Mo.  600, 
7  S.  W.  407.  The  appellant  having  deemed  it 
proper  to  divide  his  defenses  to  this  action — 
that  la,  first  claiming  that  the  consideration 
of  the  cause  of  action  sued  upon  In  the  peti- 
tion bad  totally  failed,  and  for  that  reason 
there  could  be  no  recovery  upon  them ;  and, 
secondly,  claiming  by  way  of  counterclaim 
that  it  was  damaged  in  the  sum  of  $7,000,  by 
reason  of  the  defects  in  the  pipe  and  fittings, 
which  necessitated  their  removal  and  the 
replacing  of  them — is  in  no  position  to  com- 
plain at  the  action  of  the  court  in  the  trial 
and  submission  of  the  cause  upon  the  the- 
ories presented  by  such  separate  and  distinct 
Issues  presented  in  the  answer. 

It  is  next  insisted  by  appellant  that  the 
court  erred  In  the  refusal  of  instruction  No. 
9  requested  by  appellant.  This  instruction 
was  as  follows:  "Yon  are  instructed  that 
plaintllT  sets  up  In  its  reply  that  all  claims  of 
defendant  against  plaintlflF,  by  reason  of  any 
of  tlie  material  sold  by  plaintiff  to  defendant 
being  defective,  were  adjusted  and  settled 
prior  to  the  Institution  of  this  suit  As  to 
this  defense  to  defendant's  counterclaim,  tlie 
burden  of  proof  is  upon  plaintiff,  and,  before 
yon  can  find  for  plaintiff  on  defendant's 
counterclaim  on  this  ground,  you  must  be- 
lieve from  the  preponderance  or  greater 
weight  of  the  evidence  that  such  adjustment 
and  settlement  were  made."  That  Instruc- 
tion was  properly  refused,  because  there  was 
no  testimony  upon  wbldi  to  predicate  it 
There  was  no  testimony  tending  to  stiow  a 
general  adjustment  of  tlie  damages  claimed 
by  the  defendant  In  its  counterclaim.  The 
only  evidence  introduced  on  that  subject  was 


to  the  effect  that  the  claim  made  by  defendant 
for  credit  on  account  of  defective  return  t>enda 
was  adjusted  and  settled,  and  it  will  be  ob- 
served that  the  court  in  its  instruction  No. 
9,  which  was  given  to  the  jury,  limited  that 
Issue  in  accordance  with  the  testimony. 
Therefore  there  was  no  error  in  refusing  the 
instruction  In  the  form  as  requested  by  tlM 
appellant 

We  have  carefully  read  and  considered  the 
other  instructions  requested  by  appellant, 
and  which  were  refused  t>y  the  court  and 
In  our  opinion  they  were  properly  refused. 
We  have  analyzed  the  disclosures  of  the 
record  upon  the  complaint  of  Improper  ex- 
clusion of  testimony,  and  It  Is  snfBcIent 
to  say  upon  such  assignment  of  error  that 
in  our  opinion  the  evidence  was  properly 
excluded,  or,  at  least,  its  exclusion  would  not 
warrant  the  reversal  of  the  judgment  in  this 
cause. 

We  have  thus  Indicated  our  views  upon 
the  main  i»opoeitions  disclosed  by  the  record, 
and,  after  a  careful  consideration  of  all 
tlie  evidence  introduced  at  the  trial,  we  find 
It  fully  supports  the  conclusion  as  reached 
by  the  jury,  and,  finding  no  reversible  error 
in  the  record  before  us,  the  judgment  of  the 
trial  court  should  be  afllrmed;  and  it  is  so 
ordered.    All  ooncar. 


In  !•  GRADINQ  BLEDSOE  HILU 

BUOHANAN  COUNTT  v.  BLEDSOEL 

(Supreme  CSoort  of  Miasonri,  Division  No.  i. 
Dec.  22,   1906.) 

HlQHWATS  —  GbADIHG  —  COHFUARCX  WflK 

Statute. 

Laws  1903,  p.  148,  empowers  county  courts 
to  grade  public  roads,  and  provides  for  paying 
damages  caused  thereby.  Sections  4,  6,  and  7 
provide  that  the  court  aiiall  keep  a  complete 
record  of  the  proceedings,  and  shall  appoint  on 
the  day  set  for  hearing  three  commissioners 
"who  shall  be  disinterested  freeholders,"  and  who 
shall  be  sworn  to  ascertain  and  report  the  dam- 
ages to  be  paid  in  each  case  under  instnietiona 
by  the  court.  Held,  that  a  record  as  to  ths 
appointment  of  the  commissioners  which  fails 
to  state  that  they  were  disinterested  or  free- 
holders, and  that  they  were  sworn  or  instructed 
by  the  court,  is  fatally  defective,  and  these 
defects  are  not  supplied  by  the  affidavit  of  the 
commissioners  to  their  report  in  which  they 
state  that  they  are  resident  freeholders,  and  a 
recital  in  the  record,  "Now  here  the  court  files 
his  instructions  to  said  commissioners  as  to  their 
duties  herein";  this  being  an  eminent  domain 
proceeding,  and  strict  compliance  with  the  stat- 
ute being  necessary. 

Appeal  from  Circuit  C!ourt,  Buchanan 
County;  C.  A.  Mosman,  Judge. 

Proceeding  in  regrading  Bledsoe  HllL 
From  a  decision  as  to  injuries  to  his  prop- 
erty, Henry  Bledsoe  appeals.    Reversed. 

This  proceeding  is  brought  to  this  court  by 
appeal  on  the  part  of  Henry  Bledsoe,  appel- 
lant from  a  judgment  rendered  In  the  circuit 
court  ot  Buctuuuui  county,  assessing  dam- 
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ages  for  injury  to  appellant's  land  abutting 
upon  the  public  road  sought  to  be  graded  by 
this  proceeding.  This  proceeding  Is  predicat- 
ed upon  an  act  of  the  Oeneral  Aaaembly  ap- 
proved March  28,  1903  (Act  1903,  p.  148),  to 
empower  county  courts  to  grade  public  roada 
and  provide  a  method  for  paying  damages 
caused  by  said  grading.  Sections  1,  2,  S,  1, 
5,  6,  and  7  of  this  act  provide: 

"Section  1.  Any  county  court  in  this  State, 
by  an  order  of  record,  shall  have  power  to 
cause  to  be  graded  or  otherwise  Improved  or 
repaired,  all  public  highways  or  parts  there- 
of within  such  county,  at  such  time,  to  such 
extent  and  of  such  dimensions  as  shall  be 
provided  by  any  such  order  entered  of  record. 

"Sec.  2.  When  any  county  court  In  this 
state  shall  make  an  order  of  record  to  grade 
any  highway  or  ^arts  thereof  within  such 
county,  the  county  clerk  of  any  such  county 
shall  at  the  cost  of  the  county,  cause  to  be 
published,  a  copy  of  said  order,  within  twen- 
ty days  from  the  making  thereof,  in  some 
newspaper  printed  and  published  In  such 
county,  to  be  designated  by  such  county  court 
in  its  said  order,  once  a  week  for  four  suc- 
cessive weeks. 

"Sec.  3.  Within  thirty  days  from  the  mak- 
ing of  any  such  order,  the  county  surveyor 
shall  furnish  the  couni?  court,  or  the  clerk 
thereof,  a  map  or  plat  containing  a  correct 
description  of  the  several  lots  or  parcels  of 
private  property  abutting  upon  the  public 
road  proposed  to  be  graded,  together  with  a 
profile  of  the  said  public  road  proposed  to  be 
graded,  which  profile  shall  show  the  natural 
surface  of  said  public  toad  and  the  extent  of 
the  grading  proposed  to  be  done. 

"Sec.  4.  The  proceedings  hereinafter  pro- 
vided for  may  be  heard  by  the  circuit  court 
in  term  time,  or  by  a  Judge  thereof  in  vaca- 
tion, and  a  complete  record  thereof  shall  be 
Eept  in  either  case. 

"Sec.  6.  Whenever  the  county  court  or  the 
derk  thereof  shall  cause  to  be  filed  a  certified 
copy  of  such  order  and  the  proof  of  the  pub- 
lication thereof  In  the  circuit  court  or  with 
the  clerk  thereof,  such  court  or  Judge  thereof 
shall  fix  a  day  and  place  for  assessing  the 
damages  to  arise  from  the  proposed  grading, 
and  shall  make  an  order  reciting  the  order 
of  the  county  court,  and  said  order  shall  be 
dilrected  to  all  persons  to  whom  It  may  con- 
cern, without  naming  them,  notifying  them 
of  the  places  and  the  day  fixed  for  the  ascer- 
taining of  damages  to  arise  from  such  grad- 
ing. A  copy  of  such  order  shall  be  published 
in  some  newspaper  to  be  designated  by  the 
court  and  of  general  circulation  printed  and 
published  in  the  county,  at  least  once  a  week 
for  four  successive  weeks,  the  last  insertion 
to  be  not  more  than  one  week  prior  to  the 
date  fixed  for  said  bearing;  said  cause  may 
bo  continued  or  postponed  from  time  to  time. 
No  notice  of  said  proceedings  shall  be  nec- 
essary, exc^t  as  herein  provided,  and  proof 
of  publicatltm  of  such  order  may  be  made 


by  the  afiidavlt  of  any  editor  or  publisher  of 
such  newspaper.  On  or  before  the  day  set 
for  the  hearing,  any  person  claiming  damages 
by  reason  of  the  proposed  grading  may  file 
or  cause  to  be  filed  with  the  clerk  of  said 
court  a  description  of  the  property  claimed  to 
be  damaged,  and  the  Interest  of  the  clalmaat 
therein.  The  clerk  shall  note  the  filing  of 
every  such  claim  as  a  part  of  the  record  in 
said  cause. 

"Sec.  0.  On  the  day  set  for  hearing.  If  the 
copy  of  the  order  has  been  duly  published  • 
as  herehi  required,  the  Judge  or  court  shall 
appoint  and  cause  to  be  Impaneled  a  board 
of  three  (3)  commissioners,  who  shall  be  dis- 
interested freeholders,  and  allowed  the  same 
fees  as  Jurors  are  allowed  for  their  services. 

"Sec  7.  The  commissioners  provided  for 
in  the  preceding  section  shall  be  sworn  to  as- 
certain and  report  the  actual  damages  or  Just 
compensation  to  be  paid  In  each  case  sepa- 
rately under  such  Instruction  as  shall  after 
hearing  the  parties,  be  given  them  by  the 
Judge  or  court  Parties  interested  may  sub- 
mit proof  to  the  commissioners,  and  said 
commissioners  shall  examine,  personally,  each 
piece  of  property  described  on  such  map  or 
plat,  and  all  property  claimed  to  be  damaged 
by  such  proposed  grading.  The  commission- 
ers shall  ascertain  and  state  in  their  report 
or  verdict  the  amount  of  actual  damages  to 
each  piece  of  private  property  that  will  be 
damaged  by  reason  of  the  proposed  grading, 
having  due  regard  to,  and  making  Just  allow- 
ance for,  all  benefits  to  such  piece  of  property 
from  such  grading,  and  when  the  damages 
to  any  piece  of  property  do  not  exceed  the 
benefit  thereto  from  the  proposed  grading,  ttie 
commissioners  shall  not  report  any  allowance 
of  damage  to  such  piece.  If  a  majority  of  the 
commissioners  cannot  agree,  the  Judge  or 
court  may  discharge  them,  and  may  proceed 
to  Impanel  another  board,  but  the  order  to 
impanel  a  new  board  of  commissioners  must 
be  made  on  the  day  of  discharging  any  board 
of  commissioners,  and  must  name  the  time 
and  place  for  impaneling  the  new  board." 

Section  8  makes  provisions  for  the  verdict 
of  the  board  of  commissioners  being  signed 
by  a  majority  of  them  and  the  delivery  of 
such  verdict  or  report  to  the  Judge  or  conn 
on  the  day  fixed  for  such  report,  and  this  re- 
port may  be  set  aside  by  the  Judge  or  court 
upon  his  or  its  own  motion,  or  on  the  motion 
of  the  county,  or  for  good  cause  upon  the  mo- 
tion of  any  party  interested  in  the  proceeding; 
and  then  follows  a  provision  for  the  appoint- 
ment of  a  new  board  to  perform  the  duties 
prescribed  by  this  article,  and  the  fixing  of 
the  time  and  place  of  impaneling  of  a  new 
board  and  the  rehearing  of  the  whole  matter. 
Section  9  provides  that  the  verdict  or  report 
shall,  unless  set  aside,  be  affirmed  by  the 
court  and  Judgment  entered  thereon;  and  that 
the  county  pay  the  damages  assessed  therein. 
Then  follows  a  provision  for  an  appeal  by 
any  party  aggrieved  by  the  Judgment  l^^  fll- 
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lug  an  affidavit  as  la  required  In  appealing 
cItU  cases.  It  Is  also  provided  by  section  9 
tliat  In  case  of  appeal  the  Judgment  shall 
stand  sa^>ended  until  the  appeal  Is  disposed 
of,  and  the  clerk  of  the  appellate  court  Is  re- 
quired to  pat  the  case  on  docket  for  hearing 
at  the  next  term  of  that  court  after  the  ap- 
peal is  allowed.  Following  this  la  a  provi- 
sion In  the  same  section  that  no  error  or  de- 
fect not  affecting  the  rights  of  the  parties 
shall  work  a  reversal  of  the  Judgment,  and 
that  the  proceedings  In  the  case  shall  in  all 
req)ect8  not  provided  for  in  this  act  conform 
as  near  as  may  be  to  the  practice  and  pro- 
cedure In  civil  cases. 

The  abstract  of  record  filed  by  appellant, 
which  Is  now  before  us — and  it  is  the  only 
abstract  filed  in  this  cause — ^undertakes  -to  re- 
cite what  occurred  In  respect  to  this  proceed- 
ing In  the  circuit  court  of  Buchanan  county. 
We  deem  It  unnecessary  to  burden  this  opin- 
ion with  a  reproduction  of  the  entire  record, 
hot  shall  be  content  with  a  substantial  ref- 
erence to  what  the  record  contains.  The  first 
entry  in  the  circuit  court  is  the  order  of  pub- 
lication, which  recites  that :  "Be  It  remem- 
bered on  this  22d  day  of  October,  1903,  the 
same  being  the  26tb  day  of  the  regnilar  Sep- 
tember term  of  this  court,  the  following  pro- 
ceedings were  had  In  the  matter  of  grading 
Bledsoe  Hill:  It  appearing  to  this  court  that 
heretofore,  to  wit,  on  the  Sth  day  of  Septem- 
ber, 1903,  the  county  court  of  Buchanan  coun- 
ty, Missouri,  caused  to  be  filed  with  the  clerk 
of  this  court,  during  the  vacation  thereof,  a 
certified  copy  of  the  order  made  by  said 
county  court  in  the  matter  of  the  grading  of 
Bledsoe  Hill,  together  with  the  proof  of  pub- 
lication of  said  order  of  said  county  court" 
Then  follows  a  reproduction  of  the  order 
made  by  the  countjr  court  on  the  6th  day  of 
Angnst,  1903,  in  the  matter  of  the  grading 
of  two  bills  on  the  public  highway  at  H. 
Bledsoe's  farm.  In  pursuance  of  the  provi- 
sions of  sections  1,  2,  and  3  of  the  statute  as 
herein  Indicated.  In  the  order  by  the  county 
court,  which  was  embraced  In  the  order  of 
publication,  there  was  a  provision  fixing  the 
23d  day  of  November,  1003.  as  the  day  for 
ascertaining  the  damages.  If  any,  to  arise 
from  grading  the  public  road,  or  from  that 
portion  of  it  ordered  to  be  graded  by  the  or- 
der of  the  county  court,  and  the  place  fixed 
for  the  bearing  of  any  person  Interested  there- 
in was  in  division  No.  1  If  the  court  was  In 
session,  and,  if  not,  in  session  before  the 
honorable  A.  M.  Woodson,  Judge  of  said 
court,  in  his  chambers  in  the  courthouse  in 
St  Joseph,  Buchanan  county.  Mo.;  and  the 
further  provision  that  at  that  time  and  place 
commissioners  would  be  appointed  as  provid- 
ed by  law  for  the  purpose  of  ascertaining  and 
reporting  the  actnal  damages  or  just  compen- 
sation, if  any,  on  account  of  the  grading  of 
the  public  road  at  the  place  designated  in  the 
order.  On  the  23d  day  of  November,  1003, 
the  record  discloses  tbat  proof  of  the  order 


of  pnblication,  as  herein  indicated,  was  made, 
and  that  at  that  time  the  appellant  in  this 
cause,  Henry  Bledsoe,  filed  a  motion  to  dis- 
miss this  proceeding.  There  is  no  necessity 
for  incorporating  in  this  opinion  the  numer- 
ous grounds  assigned  In  the  motion  why  this 
proceeding  could  not  be  maintained.  It  Is 
sufficient  to  say  tbat  such  motion  embraced 
ey«y  conceivable  ground  that  could  possibly 
be  urged  why  the  proceeding  conld  not  bo 
maintained.  It  challenged  the  regularity  of 
the  proceeding  as  provided  by  the  statute,  as 
well  as  the  Jurisdiction  of  the  court  and  the 
Judge  to  proceed  In  the  determination  of  the 
cause,  and  finally  assails  the  constitutlonaiity 
of  the  law  npon  which  the  proceeding  is  pred- 
icated. On  the  2d  day  of  December,  1903,  the 
record  discloses  that  the  motion  heretofore 
filed  to  dismiss  was  submitted  to  the  court 
and  by  the  court  continued,  and  at  the  same 
time,  by  agreement  of  parties,  defendant 
Henry  Bledsoe,  has  leave  to  file  his  claim  for 
damages,  which  was  accordingly  done,  and 
it  was  agreed  that  no  point  was  to  be  made 
npon  the  question  of  time  for  the  filing  of 
same.  The  appellant,  Henry  Bledsoe,  pref- 
aced his  claim  for  damages  in  the  following 
language:  "Now  comed  Henry  Bledsoe,  for 
the  purpose  of  this  statement  alone,  and  for 
-the  purpose  of  renewing  and  stating  and  re- 
stating the  matters  and  things  set  forth  In 
his  motion  filed  In  this  court  in  this  case  dur- 
ing the  last  term  hereof,  and  for  the  purpose- 
of  renewing  said  motion,  and  for  no  other 
purpose.  He  here  now,  without  waiving  or 
intending  to  waive  any  of  the  matters  and 
things  set  forth  in  his  said  motion  filed  as 
herein  above  stated,  which  said  motion  has 
not  been  determined,  and  which  he  here  now 
renews."  Following  this  he  states  ttiat  he  Is 
the  owner  and  has  been  the  owner  In  fee 
simple  for  many  years  of  the  tract  of  land 
which  abuts  the  public  road  sought  to  be 
graded  in  this  proceeding.  The  land  is  then 
fully  described,  and  the  statement  is  then 
closed  with  the  claim  that  if  said  road  is 
graded  In  accordance  with  the  plana  and  un- 
der the  conditions  and  to  the  extent  stated 
in  the  proceeding  In  this  cause,  said  lands 
and  said  Henry  Bledsoe,  as  the  owner  there- 
of, will  be  damaged  in  the  sum  of  $1,600,  and 
that  no  benefit  whatever  in  any  shape,  man- 
ner, or  form  will  accrue  to  the  owner  thereof, 
Henry  Bledsoe,  in  consequence  of  grading 
or  cutting  down  said  public  highway. 

Following  this  disclosure  of  the  record  are 
the  following  recitals: 

"And  no  other  person  appearing  herein  to 
claim  damages,  and  C.  F.  Strop  appearing  In 
behalf  of  the  county  court  of  Buchanan  coun- 
ty, Missouri,  by  agreement  of  parties  and  for 
good  cause  shown,  tliis  proceedlilg  is  contin- 
ued until  Friday,  November  27,  1003.  Now 
here  the  court  appoints  John  H.  Carey  and 
John  Jj.  Leonard  and  W.  D.  Rusk  as  commis- 
sioners to  assess  damages  and  award  benefits. 
Now  here  the  court  files  his  instructions  to 
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the  said  commissioners  as  to  their  duties  here- 
in. And  afterwards,  on  the  8th  day  of  De- 
cember, 1903,  the  same  being  the  Slst  day  of 
the  S^tember,  190S,  term  of  this  court,  the 
farther  proceedings,  among  othora,  were  had 
and  wtered  of  record,  to  wit: 

"In  the  Matter  of  Grading  Bledsoe  HllL 
Comes  now  William  D.  Rask,  who  was  here- 
tofore appointed  as  a  commissioner  herein, 
and  declines  to  serve  as  said  commissioner. 
It  is  therefore  ordered  that  Benjamin  J. 
Woodson  be,  and  he  is  hereby,  appointed  in 
his  stead  to  act  as  one  of  said  commissioners 
herein.  And  afterward,  on  the  1st  day  of 
March,  1004,  the  same  being  the  14th  day  of 
the  regular  January,  1904,  term  of  this  court, 
the  further  proceedings,  among  others,  were 
had  and  entered  of  record,  to  wit: 

"In  the  Matter  of  Qradhig  Bledsoe  Hill. 
Now  here  this  cause  is  by  the  court  continued, 
and  the  time  for  filing  the  report  of  the  com- 
missioners is  extended  to  during  the  May 
term  of  this  court.  And  afterwards,  on  the 
10th  day  of  July,  1905,  the  same  being  the 
60th  day  of  the  regular  May,  1906,  term  of 
this  court,  the  further  proceedings  were  had 
and  entered  of  record,  to  wit: 

"In  the  Matter  of  Grading  Bledsoe  Hill. 
Oome  now  the  commissioners,  heretofore  ap- 
pointed herein,  and  file  their  rq>ort,  which  is 
as  MIows : 

"In  the  Matter  of  the  Grading  of  the  Bled- 
soe Hili.  We,  John  L.  Leonard,  John  H. 
Oarey,  and  Ben.  J.  Woodson,  commissioners 
appointed  In  this '  proceeding  by  the  court  to 
review  the  premises  of  Henry  Bledsoe,  and 
ascertain  and  assess  whatever  damages,  If 
any,  be  will  sustain  by  the  proposed  change 
of  the  grade  of  the  public  road  in  front  of 
the  premises  of  said  Bledsoe,  fronting  and 
adjoining  the  same  In  sections  thirty  (80) 
and  thirty-one  (31),  township  fifty-five  (65) 
range  thirty-five  (35),  In  Buchanan  county, 
Missouri,  said  premises  being  more  particular- 
ly described  as  thirty  (SO)  acres  oCT  of  the 
south  end  of  the  southeast  quarter  (%)  of  the 
southeast  quarter  (%)  of  section  thirty  (30) 
and  twenty-flve  and  one-half  (25%)  acres  off 
of  the  north  end  of  the  northeast  quarter 
(%)  of  section  thirty-one  (81)  all  in  said 
township  fifty-five,  range  thirty-five.  In  Buch- 
anan county,  Missouri,  upon  our  oath  state: 
That  after  first  giving  notice  to  all  parties 
interested  including  Henry  Bledsoe  and  James 
W.  Boyd,  his  attorney  of  record  herein,  of  the 
time  when  we  would  view  the  road  inxtposed 
to  be  graded  and  also  the  aforesaid  premises 
of  Henry  Bledsoe,  w«  went  to  and  viewed 
said  road  and  premises,  said  Henry  Bledsoe 
being  at  the  time  present,  and  we  examined 
the  profile  made  by  the  surveyor  of  Buchanan 
county,  Missouri,  showing  the  proposed  grad- 
ing of  said  road  In  front  of  said  Bledsoe  prop> 
erty,  and  we  further  report  that  afterwards 
at  the  court  house  in  the  city  of  Saint  Jos^h, 
Missouri,  after  giving  notice  to  all  parties 
interested,  Indndlng  Henry  Bledsoe,  wlw  ap- 


peared at  said  hearing  In  persoo,  and  also 
James  W.  Boyd,  his  attorney  of  record,  who 
appeared  for  said  Henry  Bledsoe  at  said 
hearing,  we  heard  all  of  the  parties  and  all 
testimony  adduced  by  any  of  them  as  to  tbe 
extent  of  the  damage  sustained  by  said  Bled- 
soe on  account  of  grading  said  road  as  pro- 
posed in  front  of  said  pronlses,  and  after 
said  hearing  the  commissioners  have  unani- 
mously agreed  that  the  said  premises  of  Hen- 
ry Bledsoe  will  be  damaged.  If  said  road  In 
front  thereof  is  graded  as  it  la  proposed  t* 
be  graded,  to  the  extent  of  three  hundred  and 
seventy-five  dollars  (I37Q.00).  [Signed]  Ben. 
Woodson.    John  L.   Leonard.    J.   H.   Carey. 

"John  h.  Leonard,  J<An  H.  Carey,  and 
Ben.  J.  Woodson  upon  their  oath  state  that 
they  are  resident  freeholders  of  Buchanan 
county,  Missouri,  and  that  the  foregoing  is 
their  report  as  the  commissioners  apipointed 
in  the  above  proceeding.  [Signed]  J.  H. 
Carey.    John  L.  Leonard.    Ben.  Woodson. 

"Subscribed  and  sworn  to  before  me  tills 
20th  day  of  June,  1006.  My  commission  ex- 
pires March  21,  1000.  Susan  Lawrence,  Not- 
ary Public" 

It  Is  further  disclosed  by  the  record  that 
upon  the  filing  of  the  verdict  or  report  of  the 
commissioners,  as  herein  indicated,  the  ap- 
pellant, Henry  Bledsoe,  duly  filed  his  excep- 
tions to  the  r^wrt  of  the  commissioners.  We 
shall  not  undertake  to  reproduce  the  numer- 
ous grounds  alleged  In  the  exceptions  to  the 
report  for  the  setting  aside  of  the  verdict  and 
report  of  the  commisslonera.  It  la  sufficient 
to  say  that  the  exceptions  challenged  the  Ju- 
risdiction of  the  court  and  the  Judge  thereof 
to  entertain  this  proceeding  against  apppel- 
lant,  Bledsoe.  It  further  asaigns  the  failure 
of  the  court  to  comply  with  the  provisions  of 
the  statute  during  the  progress  of  this  pro- 
ceeding, and  that  such  report  was  returned 
without  any  authority  of  law  and  without 
any  instructions  by  the  court  to  the  commis- 
sioners, as  provided  by  the  statute  concerning 
the  manner  of  discharging  their  duties  In  as- 
sessing the  damages  suffered  by  reason  of  the 
grading  of  the  property  designated  In  the 
order  of  the  county  court,  and,  finally,  the 
exceptions  as  filed  challenged  the  constitu- 
tionality of  the  statute  upon  which  this  pro- 
ceeding ia  based,  alleging  that  It  Is  unconstitu- 
tional and  void  and  in  violation  of  sections 
23  and  80  of  article  2  of  the  Oonstltntioa  of 
this  state.  There  were  numerous  other 
grounds  embraced  in  the  exceptions,  among 
them  the  Inadequacy  of  tbe  amount  of  dam- 
ages assessed  by  the  commissioners. 

Testimony  was  heard  by  the  court  of  nu- 
merous witnesses  in  support  of  the  finding 
and  assessmsit  of  damages  by  the  conunis- 
sloners,  as  well  as  against  the  correctness  of 
their  finding  and  assessment  of  such  damages. 
There  was  also  a  record  and  Judgment  Intro- 
duced In  evidence  of  an  injunctimi  proceed- 
ing commenced  in  1902,  concerning  the  grad- 
ing of  Bledsoe  HIU,  which  was  sought  to  be 
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dooe  under  tbe  law  In  force  at  that  time; 
bat,  aa  tiiia  proceeding  Is  predicated  npon  an 
act  of  tbe  General  Asaembly  enacted  snbae- 
quent  to  that  proceeding,  we  deem  the  natore 
and  character  of  that  Injunction  proceeding  as 
hnmatrrlal  upon  the  qoestlons  taiTolred  In  thla 
proceeding.  Therefore  there  Is  no  necessity 
for  stating  the  nature  and  character  of  the 
Injunction  suit  or  the  judgment  rendered  in 
pursuance  of  It  At  the  close  of  the  erldence 
Introduced  upon  the  excqttlona  to  the  r^Mrt 
of  the  oommlasloners  filed  bj  appellant,  the 
court  overruled  and  refused  to  sustain  the 
said  exceptions  of  the  appellant  or  any  of 
them,  to  which  action  of  the  court  appellant 
prop^ly  preserved  his  objections  and  ezcep- 
tl<»s.  nie  court  then  overruled  the  motion 
whldi  bad  been  previously  filed  to  dismiss 
this  proceeding,  and  entered  a  judgment  con- 
firming and  approving  the  report  of  the  com- 
missioners, to  which  actkm  of  the  court  the 
appellant  objected  and  excepted  at  the  time. 
Trom  tfala  Judgment  Henry  Bledao*,  the  ap- 
pellant herein;  prosecuted  his  appeal,  and  the 
reoMd  is  now  before  us  for  consideration. 

Jaa  W.  Boyd,  for  appellant. 

VOX,  J.  (after  stating  the  facts).  This 
cause  was  submitted  to  tbls  court  on  October 
12, 1906,  upon  the  Stipulation  that  respondent 
should  have  20  days  In  which  to  file  record, 
brief,  and  argument,  and  that  said  cause 
should  stand  submitted  on  briefs,  and  that 
appellant  should  have  16  days  after  the  ex- 
piration of  that  time  in  which  to  file  reply 
brief.  Upon  this  stipulation  it  is  manifest 
that  the  time  has  long  since  expired  for  the 
filing  of  any  additional  abstract  of  record 
or  brief.  Hence  this  cause  Is  now  before  us 
upon  the  abstract  of  record  and  brief  as  filed 
by  the  appellant 

The  record  discloses  the  assignment  of  no- 
merous  errors  as  grounds  for  the  reversal  of 
the  judgment  rendered  in  this  proceeding.  The 
Mef  of  learned  counsel  for  appellant  fully 
treats  of  the  propositions  disclosed  by  the  rec- 
ord. It  Is  earnestly  insisted  that  the  record  re- 
quired to  be  kept  by  the  court  in  this  proceed- 
ing In  pursuance  of  the  provisions  of  section 
4  of  the  act  upon  which  the  proceeding  Is 
predicated  falls  to  disclose  such  a  compliance 
with  the  requirements  of  the  law  necessary  to 
support  the  judgment  Finally  It  is  urged 
that  tbe  act  of  the  Oeneral  Assembly  upon 
iriiich  this  proceeding  Is  based  is  unconstitu- 
tional and  void,  for  the  reason  that  it  Is  in 
conflict  with  certain  provlBlOTis  of  the  Coostl- 
tntlon  of  this  state. 

We  have  in  the  statement  of  this  canae 
pointed  out  the  recitals  of  the  record  under- 
taking to  comply  with  the  provisi(»s  of  the 
statute  which  authorize  the  institution  of 
this  proceeding  to  accomplish  the  work  and 
pnrpoees  designated  by  such  statute,  and  up- 
on the  dlsclomies  of  such  record  the  ocmstl- 
tntlonality  of  tbe  act  upon  whldi  this  pro- 


ceeding Is  based  may  be  conceded  (however, 
upon  that  question  we  express  no  opinion), 
and  still  a  careful  analysis  of  the  redtala 
in  snidi  record  makes  It  manifest  that  ttaey 
are  Insufficient  to  support  the  Judgment  ren- 
dered in  this  cause.  It  Is  dear  that  In  Ibis 
proceeding  authoriced  under  the  provisions 
of  this  act  tbe  exercise  of  the  power  of  on- 
Inent  domain  must  be  Invidced.  While  tech- 
nically q;)ea]dng  it  does  not  condemn  private 
property  for  pnblic  use,  yet  by  damaging  and 
Injuring  property  for  the  bettermott  of  pub- 
lic use  is  in  effect  the  taking  of  part  of  the 
value  of  private  property  for  public  use. 
Therefore  we  are  of  the  opinion  that  there 
can  be  no  dispute  upon  the  proposition  that 
the  same  strict  rules  of  law  applicable  to  a 
proceeding  wherein  it  is  sought  to  take  pri- 
vate property  for  public  use  is  equally  appli- 
cable to  the  proceeding  in  tbe  case  at  bar. 
It  has  been  the  uniform  expression  of  this 
court  that  where  private  property  is  sought 
to  be  taken  against  the  will  of  the  owner 
under  statutory  authority,  all  the  statutory 
requirements  must  be  fully  and  strictly  com- 
plied wltb.  Burgess,  J.,  in  Williams  v.  Kir- 
by,  leo  Ma  S22,  70  a  W.  140,  thus  gave  ex- 
presslcm  to  the  rulings  of  this  court  upon 
that  proposition.  He  said :  "It  has  been  uni- 
formly held  by  this  court  in  proceedings  to 
condemn  private  property  for  public  use  that 
unless  it  affirmatively  appear  upon  the  face 
of  the  proceedings  that  every  essential  pre- 
requisite of  the  stetute  conferring  the  author- 
ity has  been  complied  with,  such  proceedings 
will  be  void.  Anderson  v.  Pemberton,  88  Ma 
61,  1  8.  W.  216;  Whltely  ▼.  Platte  County,  78 
Mo.  80;  Jefferson  County  v.  Cowan,  S4  Ma 
234;  Zimmerman  v.  Snowden,  88  Mo.  218^" 
The  rule  applicable  to  this  proposition  has 
beea  nowhere  more  clearly  stated  than  In 
Leavltt  V.  Eastman,  77  M&  117.  The  Supreme 
Court  of  that  state  In  discussing  this  question 
said:  "It  is  conmion  learning  that  where 
private  property  Is  sought  to  be  taken  against 
the  will  of  the  owner  under  stetute  authority, 
all  the  statute  requlremente  must  be  fully 
and  strictly  complied  with.  In  the  procedure 
no  step,  however  unlmpMtant  seemingly, 
must  be  omitted,  nor  will  the  substitution 
of  other  steps,  in  the  place  of  those  named 
in  the  stetute,  be  sufficient  To  deprive  tbe 
citizen  of  his  property  requires  the  whole 
stetute,  and  nothing  in  the  place  of  the 
stetute."  It  therefore  follows  that  In  har- 
mony with  the  well-settled  rules  of  law  as 
her^n  pointed  out  It  is  essential  in  order 
to  support  a  valid  judgment  In  this  proceed- 
ing that  It  must  affirmatively  appear  upon  the 
face  of  the  record  that  every  essential  pre- 
requisite of  the  stetute  conferring  authori- 
ty to  teke  any  part  of  the  value  of  the  ap- 
pellant's private  property  for  pnblic  use  has 
been  complied  with.  This  leads  us  to  the 
consideration  of  the  redtals  in  the  record 
whidi  undertake  to  oomply  with  the  provi- 
sions of  tbe  stetute.    In  the  first  place,  sec- 
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tlon  4  of  tbe  act  authorizing  the  instltatlon 
of  this  proceeding  fully  recognizes  the  niles 
of  law  applicable  to  proceedings  which  seek 
to  take  private  property  for  public  use ;  that 
1%  that  It  Is  essential  for  the  record  to  dis- 
close a  strict  CQiupliance  with  the  provlaloua 
of  the  statute.  Therefore  It  provided  In  ex- 
press terms  that  in  the  hearing  of  such  pro- 
ceedings by  the  circuit  court  In  term  time,  or 
by  the  Judge  thereof  in  vacation,  that  a  com- 
plete record  of  the  proceedings  in  each  case 
shall  be  kept.  In  other  words,  this  section 
contemplates  that  a  record  shall  be  k^t  of 
the  proceeding,  showing  each  and  every  step 
taken  in  it,  to  the  end  that  It  may  disclose 
upon  its  face  a  strict  compliance  with  the 
provisions  of  the  statute.  The  abstract  of 
record  before  us,  as  presented  by  appellant, 
and  there  Is  no  other  filed  challenging  the 
correctness  of  the  recitals  In  such  abstract, 
fails  to  disclose  a  compliance  with  section 
6  of  the  act  of  the  General  Assembly  now 
under  consideration.  This  section  requires 
the  judge  or  court  to  appoint  and  cause  to  be 
impaneled  a  board  of  three  commissioners, 
who  shall  be  disinterested  freeholders.  The 
record  falls  to  show  the  appointment  of  com- 
missioners possessed  of  the  qualifications  re- 
quired by  the  statute.  The  recital  hi  the 
record  is  simply  this:  "Now  here  the  court 
appoints  John  H.  Carey,  John  L.  Leonard, 
and  W.  D.  Busk  as  commissioners  to  assess 
damages  and  award  benefits."  The  record 
subsequently  discloses  that  W.  D.  Rusk  de- 
clined to  serve,  and  it  was  therefore  ordered 
that  Benjamin  J.  Woodson  "be,  and  he  to  here- 
by, appointed  to  act  In  his  stead  as  one  of 
said  commissioners  herein."  It  will  be  ob- 
served that  there  is  an  entire  absence  from 
the  recitals  in  the  record  that  the  three  cmu- 
mlssloners  were  either  disinterested  or  that 
they  were  freeholders,  both  of  which  were 
essential  to  their  qualifications  to  act  as  com- 
missioners In  assesslDg  the  damages  in  this 
proceeding.  The  appellant,  Henry  Bledsoe, 
had  the  right  to  have  the  inquiry  of  damages 
to  his  land  made  by  commlsslouers  possessed 
of  the  qualifications  provided  for  In  the 
statute,  and  it  is  essential  to  the  validity  of 
this  proceeding  that  the  record  disclose  the 
appointment  of  commissioners  possessed  of 
such  qualifications.  It  may  be  argued  that 
the  aflSdavit  of  the  commissioners  to  the  re- 
port filed  in  this  canse  In  which  they  state 
that  they  are  resident  freeholders  of  Buchan- 
an county.  Mo.,  would  supply  such  defect. 
We  are  of  the  opinion  that  It  does  not  do  so. 
It  was  the  province  of  the  court  or  judge  to 
ai^olnt  commissioners  with  the  requisite 
qualifications  designated  by  the  statute,  and 
the  appointment  of  such  commissioners  pos- 
sessed of  the  requisite  qualifications  must  be 
manifested  by  the  reoHd  of  the  judge  or 
court  hearing  the  proceeding,  and  the  mere 
filing  of  an  afiidavlt  by  the  commissioners, 
stating  the  requisite  qualifications,  falls  far 
*ort  of  complying  with  the  statute  whldi 


reqniTM  tb«  Judgment  of  th«  oimrt  or  the 
Jndge  aa  to  the  qoaliflcatiiMis  of  soch  oonunl*- 
slonera  and  the  evldendiig  of  sodi  Judgment 
by  an-  entry  of  record.  Again,  an  eramina- 
tion  of  the  record  discloses  a  failure  to  com- 
ply  with  sectiim  7  of  the  act  under  which  thl» 
proceeding  is  sought  to  be  maintained.  Sec- 
tion 7  expressly  provides  that  the  commis- 
sioners, as  provided  for  In  secticm  6,  shall  be 
sworn  to  ascertain  and  report  the  actual  dam- 
ages or  just  compeusatton  to  be  paid  in  eacb 
case  separately  under  such  instmctloiis  as 
shall  be  given  them  by  the  Judge  or  court. 
There  is  an  entire  absence  in  this  record  of 
any  recital  that  the  commissioners  to  aases* 
the  damages  in  this  proceeding  were  sworn 
and  instructed  in  accordance  with  section  7. 
The  affidavit  attached  to  the  report  4HC  tb* 
commissioners  is  by  no  means  a  compllanoo 
with  that  section.  That  was  simply  an  af- 
fidavit that  they  are  resident  freeholders  of 
Buchanan  county.  Mo.,  and  that  the  fore- 
going is  their  report  as  the  commlBsioners  ap- 
pointed in  the  above  proceeding.  If  we  ar» 
to  longer  follow  that  just  and  well-reoognized 
rule  as  herein  pointed  out,  that,  where  it  to 
sought  to  take  private  propertr  for  pnbllc 
use  under  the  provisions  of  a  statute,  it  most 
affirmatively  tLpgeax  upon  the  face  of  tii* 
record  that  every  prerequisite  of  the  statute 
has  been  complied  with,-  then  we  take  it 
that  It  is  essential  in  this  proceeding  nnder 
the  provisions  of  the  statute  that  the  recoHt 
disclose  that  the  commissioners  were  sworn 
to  ascertain  and  report  the  actual  damages 
or  Just  compensation  to  be  paid  undw  such 
Instructions  as  shall  be  given  them  by  th» 
Judge  or  the  court  In  other  words,  the 
record  should  show  that  the  court  instructed 
the  commissioners  to  assess  the  damages  in 
accordance  with  the  provisions  of  the  stat- 
ute, and  that  they  were  sworn  to  ascertain 
and  report  such  damages  in  accmrdance  with 
such  instructions.  Upon  the  subject  of  in- 
structions the  record  recites  that  "now  here 
the  court  files  his  InBtructions  to  the  said 
commissioners  as  to  their  duties  herein."  The 
record  should  embrace  the  instructions,  and 
it  is  not  sufficient  that  It  morely  tetve*  to  the 
fact  that  instructions  were  filed.  It  to  es- 
sential to  a  strict  compliance  with  the  previa 
slons  of  that  statute  that  the  record  dlscloe* 
what  the  InstructlonB  were  to  the  commie- 
sloners,  to  the  end  that  It  may  be  known  as 
to  whether  such  instmctlons  were  in  compli- 
ance with  the  provisions  of  the  statute,  and 
that  it  might  be  known  as  to  wheth«  or  not 
the  commissioners  in  assessing  the  damages 
had  complied  with  the  instructions  aa  given 
them  by  the  court. 

We  shall  not  undertake  to  determine  tiis 
constitutionality  of  the  act  of  the  General 
Assembly  upon  which  thto  proceeding  to 
sought  to  1m  maintained.  Tlie  manifMt  sr- 
rom  appearing  upon  the  flaoe  of  tlie  record 
as  herein  indicated,  reqMctlng  tiie  compli- 
ance with  the  provisions  of  tlie  statnta^  ren- 
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'den  It  nimecessary  to  do  sa  The  respondent 
hu  no  brief  filed  In  this  court,  and  wben  a 
caw  Is  presented  which  tally  compiles  with 
the  provisions  of  the  statute,  and  the  con- 
stltntlonal  question  Is  fully  discussed,  either 
orally  or  by  briefs  on  both  sides,  It  will  then 
be  time  enough  to  consider  and  determine  the 
Important  question  of  the  constitutionality  of 
this  act 

It  Is  sufficient  now  to  simply  say  that,  In 
-order  to  maintain  this  proceeding,  there  must 
be  a  strict  compliance  with  erery  prerequisite 
■of  the  statute,  and,  the  record  disclosing  that 
this  has  not  been  done  In  this  proceeding,  it 
results  In  the  condualon  that  the  Judgment 
shoald  be  reversed  and  the  cause  remanded, 
«nd  It  is  80  Qrdered.    All  concur. 


BINZ  V.  HYATT  et  al. 

<Sapreme  Court  of  MisBOuri,   Division  No.  1. 
Dec.  22,  1906.) 

1.  GuABAirrr  —  Consxbuoiior  —  Matubitt 
ot  Bonds. 

Defendants,  in  payment  of  property  bought 
of  plaintiff,  transferred  bonds  matnnDK  No- 
vember 27,  1913,  and  secured  by  a  trust  deed 
of  Iowa  property,  and  by  a  contract  of  guaranty 
agreed,  if  said  bonds  were  not  paid  at  ma- 
turity" and  the  trust  deed  was  foreciosed,  to 
be  present  at  the  sale  and  bid  a  specified 
amount  for  the  property.  In  the  bonds  was  a 
reservation  of  the  right  to  pay  them  before 
naturity,  and  in  the  trust  deed  it  was  provided 
that,  if  default  was  made  in  the  payment  of 
interest,  the  principal,  as  well  as  the  interest, 
should  become  due  at  the  election  of  the  trustee. 
On  the  tMick  of  the  bonds  was  a  trustee's  cer- 
tificate that  the  bonds  were  issued  in  conformity 
with  the  tmst  deed.  Beld,  that  "maturity,"  as 
nsed  in  the  agreement,  was  the  maturity  as  fixed 
by  the  trust  deed,  and  not  the  one  specified  in 
tns  bonds. 

2,  EXECUTOSS  AND  Aduinistbatobs— ACTIOKS 
—liiMiTATioNS— Contingent  Liabilitt. 

A  contingent  liability  on  a  contract  of 
guaranty  became  fixed  October  18,  1902.  One 
of  the  guarantors  died  in  1899,  and  about  Au- 
gust 1,  1899,  notice  of  letters  of  administration 
was  published,  stating  that  all  claims  not  pre- 
sented within  two  years  would  be  barred.  Heid, 
that  the  limitations  prescribed  in  Rev,  St.  1899, 
{  185,  providing  that  all  demands  against  the 
estate  of  a  deceased  person  not  presented  with- 
in two  years  after  publication  of  the  notice 
of  letters  of  administration  shoald  be  barred, 
did  not  begin  to  run  until  October  18,  1902, 
and  action  on  the  guaranty  was  not  barred  on 
February  19,  1903. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  i  1750.] 

Appeal  from  Clrcnlt  Court,  Buchanan  Coun- 
ty;  Wm.  L.  Jarrott,  Special  Judge. 

Action  by  Fred  Blnz  against  Calvin  C. 
Hyatt  and  James  N.  Bumes,  administrator 
of  the  estate  of  John  B.  Owens,  deceased. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Vinton  Pike,  O.  F.  Strop,  and  Scarrltt, 
Scarritt  &  Jones,  for  appellants.  Kendall  B. 
Bandolpb,  for  recq;>ondent 


aEAVES,  J.  Plaintiff,  Fred  Blnz,  brought 
salt  In  the  circuit  court  of  Buchanan  coun- 
ty against  Calvin  C.  Hyatt  and  James  N. 
Barnes,  administrator  of  the  estate  of  John 
R.  Owens,  deceased.  Trial  was  had  In  that 
court.  In  which  plaintiff  recovered  as  against 
both  defendants  for  $0,192,  and  defendants 
appealed. 

The  suit  is  bottomed  upon  the  following 
written  Instrument,  viz.: 

"To  Fred  Blnz :  Having  this  day  purchased 
of  you  an  undivided  one-half  interest  in  the 
sausage  works,  and  all  personal  property 
owned  by  the  firm  of  Hoefer  &  Bins,  In  the 
city  of  St.  Joseph,  Missouri,  and  having  paid 
for  said  property  In  ten  (10)  certain  bonds 
secured  by  a  mortgage  or  deed  of  trust  on  the 
property  of  the  Merchants'  Coal  Company  of 
Cincinnati,  Iowa,  said  bonds  being  of  the 
face  value  of  one  thousand  dollars  each,  and 
being  numbered  from  6  to  16  inclusive,  ma- 
turing on  the  2Tth  day  of  November,  1918, 
and  bearing  Interest  at  the  rate  of  six  per 
cent  per  annum,  payable  semiannually,  I, 
therefore,  in  compliance  with  oar  verbal 
agreement,  hereby  guaranty  that  if  said  bonds 
shall  not  be  paid  at  maturity,  and  If  for  that 
reason  the  mortgage  or  deed  of  trust  secur- 
ing same  shall  be  foreclosed,  and  the  mort- 
gaged property  sold  to  satisfy  said  bonds, 
that  I  will  be  present  at  said  sale  and  bid 
fifteen  thousand  dollars  for  the  property  se- 
cured by  said  mortgage  or  deed  of  trust 
Dated  at  St  Joseph,  Mlssoori,  this  12th  day 
of  December,  1894. 

"[Signed]    O.  C.  Hyatt, 
"[Signed]    J.  B.  Owens." 

The  record,  so  far  as  evidence  is  concerned. 
Is  short,  and  no  particular  conflicts  therein. 
Such  parts  of  the  evidence  as  require  notice 
will  receive  attention  in  the  course  of  the 
opinion.  The  serious  questions  are  (1)  the 
construction  to  be  given  this  written  con- 
tract; and  (2)  the  statute  of  limitations  as 
to  the  estate  of  John  B.  Owens. 

1.  That  the  contract  is  one  of  guaranty, 
and  Is  subject  to  the  rule  of  strict  construc- 
tion, may  be  conceded.  The  whole  contro- 
versy In  this  case  turns  upon  the  meaning  of 
the  word  "maturity,"  as  it  appears  in  the 
clause  of  the  contract  reading,  "I,  therefore. 
In  compliance  with  our  verbal  agreement 
hereby  guaranty  that  if  said  bonds  shall  not 
be  paid  at  maturity,  and  If  for  that  reason 
the  mortgage  or  deed  of  trust  securing  same 
shall  be  foreclosed,  and  the  mortgaged  prop- 
erty sold  to  satisfy  said  bonds,  that  I  will  be 
present  at  said  sale  and  bid  fifteen  thousand 
dollars  for  the  property  secured  by  said  mort- 
gage or  deed  of  trust"  Plaintiff  claims  that 
the  "maturity"  in  this  clause  mentioned  is 
the  maturity  called  for  in  the  deed  of  trust, 
and  not  the  date  of  the  maturity  of  the  bonds, 
as  recited  in  the  first  part  of  the  agreement. 
Defendants  urge  that  the  sale  they  were 
bound  to  attend  was  a  sale  after  November 
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27, 1918,  the  date  of  the  maturity  of  the  bonds 
as  expressed  In  the  face  of  the  Ixmds.  Thus 
the  contention  was  sharply  drawn.  What  Is 
the  meaning  of  the  word  "maturity"  as  oaed 
in  the  clause  quoted  above?  The  clause  In 
the  contract  saying,  "maturing  on  the  27tb 
day  of  November,  1918,  and  bearing  Interest 
at  the  rate  of  six  per  cent  per  annum,  pay- 
able semiannually,"  is  merely  descriptive  of 
the  bonds,  as  also  are  the  words,  "secured  by 
a  mortgage  or  deed  of  trust  on  the  property 
of  tlie  Merchants'  Coal  Company  of  Cincin- 
nati, Iowa."  In  other  words,  the  recitals  con- 
tained in  the  first  part  of  the  contract  are 
merely  descriptive  of  the  bonds  and  the  mort- 
gage or  deed  of  trust,  with  reference  to  which 
the  parties  were  contracting.  In  order  that 
there  be  a  fair  understanding  of  the  case, 
it  will  be  necessary  to  summarize  a  little 
from  the  evidence. 

The  bonds  mentioned  were  not  "carriers 
without  luggage,"  for  In  their  face  they  refer 
specifically  to  the  mortgage,  and  further  con- 
tain a  provision  by  which  they  can  be  paid 
b^ore  maturity  and  stop  the  Interest,  in 
this  language:  "The  said  Merchants'  Goal 
Company,  however,  reserving  the  right  to  pay 
off  this  bond  at  any  time  before  maturity  by 
paying  the  principal  thereof  with  five  per 
cent  premium  and  all  accrued  interest  to  the 
date  of  such  payment  giving  notice  of  its 
intuition  to  do  so  by  pabllcation  in  a  news- 
paper of  general  drcnlatlon  in  the  cl^  of 
Cincinnati,  Iowa,  once  each  week,  for  four 
successive  weeks  prior  to  the  date  when  pay- 
m«it  will  be  made,  and  thereupon  all  interest 
thereon  shall  cease  on  the  day  designated  in 
such  notice  as  the  day  on  which  the  same 
shall  be  paid.  This  bond  is  one  of  a  series 
of  fifteen  bonds  of  like  form  and  tenor,  the 
payment  of  which  is  secured  by  a  mortgage 
or  deed  of  trust  to  R.  A.  Brown,  trustee,  bear- 
ing even  date  herewith  and  duly  recorded, 
to  which  mortgage  or  deed  of  trust  and  the 
provisions  and  condltionB  thereof,  reference 
is  hereby  made.  This  bond  shall  not  become 
obligatory  until  the  certificate  hereon  in- 
dorsed shall  be  signed  by  B.  A.  Brown,  trus- 
tee." 

The  mortgage  or  deed  of  trust  which  was 
Introduced  in  evidence,  among  other  things, 
provided:  "In  case  default  be  made  in  the 
payment  of  interest  on  any  of  the  said  bonds, 
and  such  default  shall  continue  for  ninety 
days  after  demand  duly  made  therefor,  in 
the  manner  hereinbefore  provided,  then  the 
principal  as  well  as  the  Interest  of  all  said 
bonds  shall,  at  the  election  of  the  trustee,  upon 
written  notice  by  said  trustee  to  the  coal  com- 
pany, beccMne  and  be  at  once  due  and  payable, 
and  be  so  held  and  deemed  for  the  puri)08e  of 
entry,  sale,  and  foreclosure  in  the  manner 
hereinbefore  provided,  and  for  all  other  pur- 
poses whatsoever.  Said  notice  to  be  given 
to  the  coal  company  by  the  trustee  as  herein 
provided  may  be  given  at  the  election  of  the 
tmstee,  but  he  shall  not  be  bound  to  give 


same  unless  requested  In  writing  by  holders 
of  one-fourth  of  the  bonds  secured  by  this 
mortgage  or  deed  of  trust  then  outstandins 
and  unpaid,  and  unless  indemnified  as  afore- 
said." According  to  the  evidence,  the  tms- 
tee. Brown,  at  the  request  of  the  bondholders, 
proceeded  in  the  Iowa  court  to  foreclose  the 
deed  of  trust  and  procure  Judgment  of  fore- 
closure, as  well  as  Judgment  for  the  full 
amount  of  the  bonds  and  interest  The  prop- 
erty was  sold,  and  brought  but  little  more 
than  the  expenses  of  foreclosure  and  of  tbe 
receiver  appointed  in  that  proceeding.  Under 
the  evidence  the  corporation  executing  tbe 
bonds  is  totally  insolvent  and  at  this  fore- 
closure sale  the  signers  of  the  contract  in  suit 
did  not  appear  and  bid  at  alL 

It  is  conceded  that  this  mortgage  Is  an 
Iowa  contract,  and  bearing  upon  the  ques- 
tion of  maturity  the  following  Iowa  statutes 
(McCIaln's  Code)  were  in  evidence: 

"Sec.  4B67.  When  a  mortgage  or  deed  of 
trust  is  foreclosed  the  court  shall  rotder 
Judgment  for  the  entire  amount  to  be  doe, 
and  must  direct  the  mortgag^ed  property,  or  bo 
much  thereof  as  is  necessary  to  be  sold  to 
satisfy  tbe  same,  with  Interest  and  costs. 
A  special  execution  shall  Issue  accordlni^ 
and  the  sale  thereunder  shall  be  subject  to 
redemption  as  in  case  of  sale  under  goieral 
execution. 

"Sec.  4558.  If  the  mortgaged  property  does 
not  sell  for  sufficient  to  satisfy  the  execntion, 
a  general  execution  may  be  issued  against 
the  mortgagor  unless  the  parties  havs  stipu- 
lated otherwise." 

In  addition,  upon  the  back  of  each  bond 
was  the  trustee's  certificate,  in  this  language: 
"Trustee's  Certificate.  This  is  to  certify  that 
this  is  one  of  a  series  of  bonds  numbered 
from  one  to  fifteen,  both  inclusive.  Issued 
in  conformity  with  and  under  the  provisions 
of  the  deed  of  trust  or  mortgage  within 
named.    R.  A.  Brown,  trustee." 

Now,  by  the  terms  of  this  contract  the  sign- 
ers thereof  obligated  themselves  to  be  present 
at  a  mortgage  sale  of  prop»-ty  sold  to  satis- 
fy these  bonds.  If  the  mortgage  was  tor9- 
closed.  There  could  be  but  one  sale  of  prop- 
erty under  a  foreclosure  of  the  mortgage. 
The  court  decreeing  the  foreclosure  might 
direct  separate  sales  of  different  species  at 
property  and  at  separate  times;  but  this  Is 
rarely  done,  so  that  the  parties  to  this  coo- 
tract  in  our  mind  had  in  view  but  one  sale, 
and  that  a  sale  under  a  foreclosure  of  this 
mortgage.  The  bonds  themselves  refer  to 
the  mortgage,  and  trustee's  certificate  on 
the  back  thereof  makes  specific  reference  to 
the  mortgage,  und«  tbe  terms  and  powers  of 
which  the  bonds  were  issued.  Taking  this 
contract  from  the  four  comen  of  the  instru- 
ment Itself,  and  giving  it  a  reasonable  con^ 
struction,  we  hold  that  the  word  "matarlty," 
as  herein  used,  has  reference  to  the  maturity 
of  the  bond  as  provided  for  by  the  mortgage 
and  tbe  statutes  of  Iowa,  atmve  quoted,  wbldk 
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are  as  mncb  a  part  of  the  mortgage  as  If 
written  therein,  for  this  mortgage  is  an  Iowa 
contract  In  onr  Judgment,  this  Is  the  only 
reasonable  constmctloD  to  be  given  tills  con- 
tract The  parties  in  the  contract  refer  to 
both  the  bonds  and  the  mortgage  or  deed  of 
tmst  and  these  instruments  refer  to  each 
other.  We  mnst  take  the  contract  and  the 
tnstroments  referred  to  therein,  and  construe 
them  all  together  to  get  the  real  meaning 
of  this  contract,  and,  when  this  Is  done,  it  Is 
apparent  that  they  conld  have  had  In  view 
the  one  sale  to  be  had  under  the  foreclosure 
of  the  mortgage,  and  a  sale  to  be  had  at 
the  maturity  of  the  bonds  as  said  maturity 
Is  provided  for  by  the  mortgage.  We  there- 
fore hold  the  first  contenttcn  of  the  appellant 
to  be  not  well  founded.  A  very  similar  case 
Is  found  In  Stlckney  t.  Evans,  127  Mass.  202. 

2.  We  come  now  to  the  statute  of  Umlta- 
tions  as  urged  by  the  Owens  estate.  John  R. 
Owens  died  In  July,  1899.  James  N.  Bumes 
was  appointed  administrator  about  August 
1,  1899,  and  duly  published  notice  of  the 
grant  of  his  letters  of  administration  as  re- 
Quired  by  law.  This  notice  contained  the 
usual  provision  as  to  the  allowance  of  claims, 
and  stated  that  all  claims  not  presented  with- 
in two  years  would  be  barred.  The  admlnls- 
trat(M-  further  charged  by  way  of  answer, 
and  the  facts  showed,  that  more  than  two 
years  bad  run  from  the  date  of  the  letters 
of  administration.  The  sale  under  the  fore- 
closure proceeding  occurred  October  18,  1902, 
rader  a  decree  of  foreclosure  of  date  Septem- 
ber 9,  1902.  This  suit  was  filed  February 
19,  1903.  The  foregoing  are  sufficient  of  the 
facts  for  this  proposition. 

The  UaUllty  under  the  contract  is  a  con- 


tingent one.  It  could  not  arise  until  the 
contingency  had  happened,  to  wit,  the  fore- 
closure sale  and  the  failure  of  Hyatt  and 
Owens  to  be  present  and  bid  $15,000  thereat 
It  is  not  a  claim  where  there  is  a  fixed  lia- 
bility, the  maturity  of  which  might  reach 
bey(md  the  period  of  this  special  statute  of 
limitations;  but  it  Is  a  claim  where  there  Is 
only  a  contingent  liability,  which  liability 
might  never  arise.  In  such  cases  the  statute 
relied  upon  by  appellant  (section  185,  Rev. 
St  1889)  does  not  begin  to  run  until  the 
liability  under  the  contract  becomes  fixed 
by  the  happening  of  the  contingency.  The 
statute  bars  ordinary  demands,  but  not  de- 
mands which  arise  under  the  contract  plead- 
ed in  this  case.  State  v.  Tlttmann,  134  Mo., 
loc.  dt  168,  35  8.  W.  679 ;  Tenney  v.  Lasley, 
80  Mo.,  loc  clt  668;  Barton  v.  Rutherford, 
49  Mo.,  loc.  dt  258;  Taylor  v.  Priest,  21  Mo. 
App.,  loc  dt  687;  Morgan  ▼.  Gibson,  42  Mo. 
App.,  loc  clt.  244.  In  the  case  at  bar  there 
was  no  liability  until  October  18,  1902i,  and 
no  claim  conld  have  been  presented  prior  to 
that  date.  The  authorities  above  cited,  as 
well  as  others  in  this  state^  are  to  the  effect 
that  the  statute  would  no  begin  to  run  in  a 
case  of  this  kind  until  October  13,  1902,  the 
date  upon  which  there  became  a  fixed  liabili- 
ty under  this  contract  It  therefore  follows 
that  the  action  Is  not  barred  as  to  the  Owens 
estate. 

There  are  no  farther  serloos  contentions 
made  by  counsel  for  appellants,  so  that  from 
what  has  been  said  we  conclude  that  the 
judgment  of  the  drcult  court  should  be 
affirmed ;  and  It  Is  so  ordered. 

BRACB,  O.  J.,  and  VALLIANT,  J.,  concur. 
LAMM,  J.,  not  sitting. 
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FESSBNDEN    v.    TERRELL,    Com'r. 

(Supreme  Court  of  Texas.     Jan.  2,  1907.) 

Public  Lands— Sale— Bids. 

Laws  1905,  p.  161,  c.  103,  |  8,  in  relation 
to  the  sale  of  school  lands,  provides  that  the 
envelope  in  vrhich  a  purchaser  makes  his  bid 
shall  Se  preserved  by  the  commissioner  of  the 
land  office  without  being  opened  until  the  day 
following  the  date  when  the  land  comes  on  the 
market  Held,  that  the  word  "di^"  does  not 
mean  the  next  calendar  day,  but  the  ne3:t  day 
on  which  the  land  office  ia  required  to  be  open ; 
and  where  the  next  calendar  day  was  a  legal 
lioliday,  it  was  proper  to  make  the  opening  on 
the  day  following. 

Petition  by  L.  R.  Fessenden  for  mandamus 
to  compel  J.  J.  Terrell,  as  commissioner  of 
the  general  land  office,  to  cancel  the  award  of 
certain  sections  of  school  land  made  to  one 
J.  C.  Stark,  and  to  award  the  sections  to 
petitioner.    Writ  refused. 

Rogan  &  Simmons,  for  relator.  R.  V. 
Davidson,  Atty.  Gen.,  and  Wm.  B.  Hawkins, 
Asst  Atty.  Oen.,  for  respondent. 

GAINES,  C.  J.  This  Is  a  petition  for  a 
writ  of  mandamus  to  compel  the  oommis- 
sloner  of  the  general  land  office  to  cancel  the 
award  of  certain  sections  of  school  land  made 
to  one  J.  O.  Stark,  who  is  made  a  party  de- 
fendant, and  to  award  the  sections  to  the  re- 
lator as  the  pvircbaser  thereof.  The  lands 
In  controversy  were  duly  adrertised  by  the 
respondent,  the  commissioner  of  the  general 
land  office,  as  coming  upon  the  market  on 
April  20,  1906.  On  the  24th  of  March,  1900, 
the  relator  mailed  applications,  in  envelopes 
indorsed  as  required  by  law,  for  lands  which 
were  to  come  on  the  market  at  a  future  day 
for  the  purchase  of  four  sections  of  land, 
three  of  which  are  the  sections  in  controversy. 
It  is  not  questioned  that  he  complied  in  all 
respects  with  the  requirements  of  the  statute 
for  such  applications.  April  20,  1906,  fell 
on  Friday.  Saturday  was  a  legal  holiday, 
and,  the  next  day  being  Sunday,  the  applica- 
tions for  the  purchase  of  the  lands  to  come 
on  the  market  on  Friday  were  not  opened  un- 
til 10  o'clock  Monday  morning.  The  defend- 
ant Stark,  however,  a  few  days  previous  had 
mailed  applications  for  the  three  sections 
in  controversy.  They  also  were  duly  en- 
veloped, addressed  to  the  commissioner  of 
the  general  land  office,  and  also  duly  Iiulor.<ted, 
as  required  by  the  statute.  They  complied  in 
all  respects  with  the  law,  but  were  not  re- 
ceived at  the  land  office  until  the  morning 
of  Monday  the  23d  of  April.  They  were  re- 
ceived, however,  before  10  o'clock  of  the  morn- 
ing of  that  day.  They  were  opened  together 
with  other  applications  previously  received, 
including  those  of  the  defendant,  on  that  day, 
and.  Stark  being  the  highest  bidder  for  the 
three  sections  in  question,  they  were  sub- 
sequently awarded  to  him.  So  much  of  the 
statute  as  relates  to  this  matter  reads  as 
follows:  "Said  application,  affidavit  and  ob- 
ligation  shall   be   filed   in   the   land   office 


through  due  course  of  mail  and  not  by  any 
one  In  person.  In  an  envelope,  addressed  to 
the  commissioner  of  the  general  land  office  at 
Austin,  Texas,  and  when  the  land  Is  to  come 
on  the  market  at  some  future  date  the  en- 
velope shall  have  endorsed  thereon  as  fol- 
laws:  'Application  to  buy  land;  sections 
,  block  ,  grantee  ,  county 

,    date   on    market  ,'    and    the 

blanks  shall  be  properly  filled  out  When  the 
envelope  so  endorsed  Is  received  In  the  laud 
office  it  shall  be  safely  and  securely  kept  and 
preserved  by  the  commissioner  or  bis  chief 
clerk  without  being  opened  until  the  day  fol- 
lowing the  date  endorsed  thereon  as  to  when 
the  land  comes  on  the  market,  and  one  or 
both  of  them  shall  begin  at  10  o'clock  a.  m.. 
on  the  day  following  the  day  the  land  comes 
on  the  market,  to  open  the  envelopes  for  in- 
spection of  the  applications  and  such  action 
as  Is  herein  provided  for  and  in  the  presence 
of  the  applicants,  if  they  desire  to  be  present, 
or  In  ;he  presence  of  such  person  as  they 
may  designate  to  represent  them,  and  said  ap- 
plications shall  immediately  be  filed,  together 
with  all  other  applications  received  np  to 
that  time  for  the  same  land."  Laws  1905, 
p.  181,  c.  103,  i  3.  Upon  the  first  presenta- 
tion of  the  question,  we  were  inclined  to 
think  that  only  such  bids  as  were  received 
before  10  o'clock  of  April  21st,  could  be  con- 
sidered. But  the  question  has  suggested  it- 
self, what  Is  meant  by  the  words  "on  the 
day  following  the  day  the  land  comes  upon 
the  market"?  Did  the  Legislature  mean  the 
next  calendar  day  after  the  land  was  to  come 
upon  the  market,  or  the  next  official  day; 
that  Is,  the  next  day  on  which  the  land  office 
was  required  to  be  opened  for  official  busi- 
ness? If  the  n^  calendar  day  was  meant, 
then,  when  the  land  should  come  upon  the 
market  on  Saturday,  it  would  be  the  imper- 
ative duty  of  the  commissioner  of  the  general 
land  office  or  of  his  chief  clerk  to  open  the 
bids  on  Sunday,  and  to  afford  the  interested 
parties  an  opportunity  to  be  present  to  pro- 
tect their  rights.  It  seems  to  us  that  no  one 
would  seriously  contend  that  the  Legislature 
intended  to  require  these  officers  to  perform 
a  duty  so  contrary  to  the  spirit  of  our  laws. 
Article  2939  of  our  Revised  Statutes  of  1895 
declares  the  21st  of  April  to  be  one  of  the 
legal  holidays  "on  which  all  the  public  offices 
of  the  state  may  be  closed,"  and  It  has  been 
the  practice  of  the  state  departments  to 
close  upon  every  such  day.  In  the  matter  of 
opening  the  bids  for  the  purchase  of  school 
lands  there  Is  no  urgency  for  immediate  ac- 
tion, and  therefore  we  do  not  think  the  pur- 
I>ose  of  the  Legislature  was  to  change  the 
general  rule,  and  to  require  the  commissioner 
of  the  general  land  office  to  open  his  office  on 
Sundays  or  legal  holidays  merely  for  the  per- 
formance of  this  duty. 

These  considerations  lead  us  to  conclude 
that  the  Legislature  by  the  word  "day"  In 
the  language  previously  quoted  meant,  not 
the  next  calendar  day,  but  the  next  day  on 
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whlcb  the  land  office  was  required  to  be  <ven, 
and  ttiat,  as  applied  to  tbe  facts  of  this  case, 
M<mda7,  the  23d  of  April,  was  the  next  day 
after  the  land  came  upon  the  market  Stark's 
bids  having  been  received  before  10  o'dodc 
at  tbe  fliornlnc  of  tbe  day  mentioned.  It  was 
properly  <vened  and  considered,  and.  he  be- 
ing the  highest  bidder,  the  land  was  properly 
awarded  to  him. 
nw  writ  of  mandamus  Is  therefore  refused. 


GOOD  et  al.  v.  TERRBLL,  Land  Com'r. 

(Supreme  Court  of  Texas.     Jan.  2,  1907.) 

Public  Lards— School  Lauds— FoBncrruBai 
— Statotobt  Pbovisiohb. 

Tbe  act  of  AprU  16,  1906  (Laws  1906,  p. 
169.  c.  103),  provides  that  a  parcbaser  of  pub- 
lic tree  achool  or  asylum  lands  shall  not  transfer 
his  land  prior  to  his  actual  settlement  thereon 
and  affidavit  thereof  filed  In  tbe  General  Land 
Office,  and  any  attempt  to  transfer  shall  operate 
as  a  forfeiture.  HM,  that  lands  taken  by  a 
person  to  whom  tbey  were  awarded  as  a  pur- 
chaser and  who  settled  upon  the  tract  and  made 
affidavit  of  settlement,  which  he  Inclosed  in  a 
properly  addressed  and  stamped  envelope  and 
deposited  it  in  the  post  office  for  transmission, 
bnt  which  never  reached  the  Land  Office,  were 
forfdted  where  subsequent  thereto  the  purchaser 
conveyed  the  land  to  another,  since  the  act  re- 

S aires  not  only  a  settlement,  but  also  the  filing  of 
lie   affidavit    thereof   before   the   land   can   be 
transferred. 

Petition  for  mandamus  by  Bfaud  Good  and 
others  against  J.  J.  Terrell,  Gommlssioner 
of  the  General  Land  Office.  Mandamus  re- 
fused. 

S.  J.  Isaa<^  for  relators.  R.  V.  David- 
son, Atty.  Gea^  and  Wm.  B.  Hawkins,  Asst 
Atty.  Gen.,  ft>r  respondent 

GAINES,  OL  J.  The  C>nnmlssloner  of  the 
(}eneral  Land  Office  having  canceled  an 
award  of  four  sections  of  school  land,  origi- 
nally made  to  one  Perry,  the  relator  Maud 
Good,  who  claimed  the  latter's  right  as  a 
purchaser  from  him,  brought  this  action  to 
compel  the  Commissioner  to  set  aside  the 
cancellation,  to  reinstate  the  sale,  and  to 
substitute  her  as  the  purchaser  ftx>m  the 
state.    Her  husband  Joined  her  In  the  suit 

Perry  made  application  to  purchase  tbe 
lands  under  the  act  of  1006,  and,  having  In  all 
respecta  complied  with  tbe  requirements  of 
the  statute,  they  were  awarded  to  blm  as  a 
purchaser.  The  home  section  having  been 
awarded  to  him  January  13,  1906,  be  settled 
upon  that  tract-  on  or  about  the  20th  day  of 
that  month,  and  on  the  2Sth  of  the  same 
month  made  affidavit  of  settlement  as  re- 
quired by  law.  This  affidavit  was  Immedlate- 
^  Inclosed  In  an  envelope,  properly  addressed 
to  the  Commissioner  of  the  General  Land 
Office,  and  having  been  duly  stamped  was 
deposited  In  the  post  office  for  transmission 
to  the  Commissioner  at  Austin.  It  never 
readied  the  General  Land  Office.  On  the 
6tta  of  Mardi  next  thereafter  Perry  conveyed 
the  lands  to  the  relator  Maud  Good,  and  her 
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deed,  after  having  been  recorded  In  the  office 
of  the  county  clo'k  of  Upton  county,  was  for- 
warded, with  the  substitnto  obligations,  to 
tbe  General  Land  Office.  Upon  the  receipt 
of  the  conveyance,  the  Commissioner  declar- 
ed the  lands  forfeited,  and  placed  them 
again  upon  the  market 

Tbe  "act  to  provide  for  the  sale  and  lease 
of  the  pnMlc  free  school  and  asylum  lands," 
approved  April  16,  1006  (Laws  1006,  p.  169, 
c.  106),  Inaugurated  a  new  policy.  The  pre- 
vious laws,  as  a  general  rule,  required  as  a 
oondltloa  precedent  to  purchase  these  lands 
that  the  applicant  should  be  an  actual  set- 
tler upon  the  section  sou^t  to  be  pun^iaaed 
as  a  hmne.  But  that  act  permitted  any  one 
otherwise  qualified  to  purchase  to  make  ap- 
plication, bnt  required  that  in  case  lands 
were  awarded  to  him  he  should  settle  upon 
his  home  tract  within  00  days  of  the  date  of  the 
award.  For  the  purpose,  as  It  would  seem, 
of  selling  the  lands  to  those  only  who  de- 
sired to  make  their  homes  upon  them,  and  to 
prevent  speculatom  from  procuring  awards 
and  selling  their  right  to  others,  the  act  pro- 
vides that  they  irtiall  not  be  sold  before  the 
pundiaser  has  settled  upon  them.  In  sec- 
tion 4  of  tbe  act  it  is  emphatically  declared 
that  "a  purchaser  shall  not  transfer  his  land 
prior  to  his  actual  settlement  thereon,  and 
evidence  of  that  fact  filed  as  herein  provided, 
and  any  attempt  to  so  transfer  by  deed,  bond 
for  title,  or  other  agreement  shall  operate 
as  a  forfeiture  of  the  land  to  tbe  fund  to 
which  the  same  belonged  together  with  all 
the  payments  made  thereon,  and  when  suffi- 
ciently Informed  of  the  facte  which  operate 
as  a  forfeiture,  the  OcHumissloaer  shall  note 
the  fact  of  forfeiture  upon  the  application 
and  proceed  to  place  the  land  on  the  market 
by  notice  to  the  proper  county  deiii:  and  ad- 
vertisement In  the  manner  provided  for  can- 
celed leases."  The  effect  of  this  provision  is 
to  make  a  sale — not  only  before  settlement 
but  also  beforo  the  affidavit  thereof  (which 
is  the  evidence  required  by  law  of  the  set- 
tlement) shall  be  filed  in  the  General  Land 
Office — ^work  a  forfeiture  Ipso  facto,  and  to 
make  it  the  duty  of  the  Commissioner  to  de- 
clare the  forfeiture  when  informed  of  the  fact 
The  words  ara  too  plain  to  admit  of  any 
other  construction.  The  righto  of  a  purchaser 
are  not  fixed  until  he  has  made  a  settlement 
Should  be  fail  to  make  his  home  upon  the  land 
In  00  days,  his  right  ceases.  One  purpose  for 
requiring  the  flltog  of  tbe  affidavit  in  the 
I^nd  Office  within  120  days  from  the  date 
of  the  award  was  doubtless  to  enable  the 
Commissioner  to  know  whether  the  condition 
of  the  law  had  been  complied  with,  so  that  in 
case  settlement  was  not  made  and  the  affidavit 
filed  he  could  proceed  to  place  the  land  again 
upon  the  maiicet  The  reason  for  forbidding 
a  sale,  although  a  settlement  has  been  made, 
beforo  the  affidavit  has  been  filed.  Is  not  so 
obvious.  It  may  have  been  that  because  tbe 
applicant's  right  as  a  purchaser  Is  not  com- 
pleto  until  the  affidavit  Is  received  in  the 
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Land  Office,  be  sbonld  not  sell  before  that 
time;  and  it  may  have  been  thought  that  the 
ordwly  dispatch  of  business  in  that  office 
required  that  the  evidence  of  the  compIetlMi 
of  the  purchase  should  be  there  filed  before 
a  conveyance  should  be  made.  It  may  also  be 
that  the  enactment  waa  thought  proper  In 
order  to  prevent  evasions  of  the  law.  But, 
whatever  may  have  been  the  motive,  the  law 
Is  so  written,  and  it  must  be  glvoi  effect 

The  statute  is  imperative,  and  it  Is  not  a 
question  of  diligence  which  might  arise  nnr 
der  contracts  between  indlvldual&  It  la  true 
that  cases  of  hardship,  such  as  this  may  seem 
to  be,  may  arise  under  the  operation  of  the 
statute;  but  this  is  a  result  that  is  difficult 
to  prevent  under  legislation  of  the  character 
of  that  under  consideration.  The  Legislature 
doubtless  thought  that  30  days  was  ample 
time  within  which  for  any  one  who  uses  or- 
dinary diligence  not  only  to  make  an  affidavit 
and  to  file  it  in  the  Land  Office,  but  also  to 
know  positively  that  It  has  been  so  filed. 
Since  the  husband  of  Mrs.  Good  had  pur- 
chased a  full  complement  of  school  land.  It 
is  doubtful  whether  she  had  a  right  to  pur^ 
chase  in  this  case.  But  a  determination  of 
that  question  Is  not  necessary  to  a  decision 
of  this  case. 

For  the  reasons  given,  we  think  the  writ 
of  mandamius  prayed  for  should  be  refused, 
and  It  is  accordingly  so  ordered. 


GLARE  V.  TEIRRESjL,  Oom'r. 

(Supreme  Gonrt  of  Texas.    Jan.  2,   1007.) 

PuBuo   Lauds— School   Lauds— Statdtks— 

RXPBAI,, 

Rev.  St.  1895,  art.  42181,  providing  that  If 
a  purchaser  of  public  free  school  or  eaylnm 
landa  sliould  die,  bis  heirs  or  legal  represen- 
tatives shall  have  one  year  in  whidi  to  make 
payment  after  the  Ist  day  of  Noveml>er  next 
after  hig  death,  and  shall  tie  absolved  and  ex- 
empt from  the  requirement  of  settlement  and 
residence  thereon  was  not  repealed  by  the  act 
of  1005  (Acta  1005,  p.  150,  c.  103),  relating 
to  the  sale  of  pablic  free  school  and  asylum 
land  which  contained  no  provision  as  to  the 
rights  of  the  successors  in  title  of  deceased 
purcbasen,  and  which  expressly  repealed,  not 
all  previous  laws,  but  only  "all  laws  and  parts 
of  laws"  in  conflict  with  its  provisions,  and 
further  stated  in  providing  for  the  consequence 
of  a  failure  to  pay  interest  on  the  purchase 
money  that  "the  land  shall  be  forfeited  as  now 
provided  by  law,"  enacted. 

Petition  for  mandamus  by  F.  M.  Clark 
against  J.  J.  Terrell,  commissioner  of  the 
Oeneral  Land  Office.     Mandamus  awarded. 

R<%an  ft  Simmons  and  McCrea  ft  Kirk,  for 
relator.  R.  Y.  Davidson,  Atty.  G«i.,  and 
Wm.  B.  Hawkins,  Asst  Atty.  Gen.,  for  re- 
spondent 

GAINES,  a  J.  One  John  Olark  having 
applied  to  purchase  a  quarter  section  of 
school  land  on  the  6tb  day  of  January,  1006, 
it  was  awarded  to  blm.  On  the  13th  of 
February,  19U6,  he  died,  having  made  his 
will  in  which  he  beqaeatbed  and  devised  all 


bis  estate  to  bis  brother,  F.  M.  Clark,  tbe 

relator  in  this  suit  and  nominated  blm  as 
Independent  executor  of  such  will.  Tbe  will 
was  admitted  to  probate,  and  the  relator  was 
appointed  executor  tbereof,  and  dnly  quail- 
fled  as  such.  At  tbe  time  of  bis  death 
John  Clark  had  made  improvements  upon  the 
land  but  had  never  settled  upon  it  On  the 
31st  of  Angust  1006,  tbe  relator  filed  in  the 
General  Land  Office  proof  of  tbe  death  of 
bis  brother,  whereupon  the  commissioner  can^ 
celed  the  award  to  him.  Tbe  relator  brings 
this  action  to  compel  the  req;>ondent  as 
Commissioner  of  tbe  Oeneral  Land  Office^ 
to  set  aside  the  cancellation,  and  to  rein- 
state the  award  and  to  recognize  him  as  the 
sacceesor  to  the  rights  of  his  deceased 
brother.  As  authority  for  the  action  sought 
to  be  enforced,  the  relator  cites  us  to  the 
following  provision  of  article  4218i  of  our 
Revised  Statutes  for  1896:  "Provided,  If 
any  purchaser  shall  die,  his  heirs  or  legal 
representatives  shall  have  one  year  In  which 
to  make'  payment  after  the  first  day  of  No- 
vember next  after  such  death,  and  shall  be 
absolved  and  exempt  from  the  requir^nent 
of  settlement  and  residence  thereon."  It  la 
clear  that  under  this  provision.  If  It  b« 
existing  law,  that  tbe  relator,  as  execator  of 
the  will  of  his  deceased  brother  and  sole  de- 
visee under  that  will,  has  tbe  right  to  carry 
out  his  contract  with  the  state  and  to  ac- 
quire title  to  tbe  land  absolved  from  tlw 
condition  of  settlement  and  residence^  The 
question  then  is  has  the  provision  been  re- 
pealed. Since  tbe  adoption  of  the  Revised 
Statutes  in  which  this  enactment  is  found. 
we  have  discovered  no  act  which  indicates  In 
any  manner  a  purpose  to  repeal  it  until 
the  act  of  1005  (Acts  1006,  p.  159,  C  103) 
was  passed.  That  act  is  comprel:  -nslve,  and 
makes  important  changes  in  the  manner  pro- 
vided for  tbe  sale  and  lease  of  the  school 
and  asylum  lands.  Under  the  previous  law, 
tbe  applicant  to  purchase  waa  required  to  be 
an  actual  settler  upon  tbe  land  at  the  time 
of  making  bis  application;  but  under  that 
act  any  qualified  person  was  authorized  to 
apply  to  purchase,  but  he  was  required  to 
settle  upon  tbe  land  within  00  days  from 
the  day  on  which  bis  application  was  ac- 
cepted. In  It  many  of  the  provisions  of  the 
existing  statutes  were  re-enacted.  So  fully 
Is  this  done,  that  It  seems  that  the  pro- 
visions of  the  new  law  are  sufficient  for  tbe 
administration  of  the  business  provided  for. 
But  the  act  of  1005  expressly  r^)eal8,  not 
all  previous  laws,  but  only  "all  laws  and 
parts  of  laws"  in  conflict  with  its  provisions. 
So  that  it  seems  to  us  any  provision  of  the 
previous  laws,  not  Inconsistent  with  tbe  new 
law  was  not  intended  to  be  repealed.  Besides, 
In  providing  the  consequence  of  a  failure  to 
pay  the  interest  on  the  purchase  money,  the 
present  law  says,  in  effect  tbat  upon  such 
failure  "the  land  shall  be  fWfelted  as  now 
provided  by  law."    This  recognises  the  con- 
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ttnoBsce  of  the  statntes  ezlBtlng  at  that 
time,  except  hi  so  far  as  they  conflict  with 
the  proTlslons  of  the  law  that  was  being 
extacted.  The  act  of  1906  contains  no  pro- 
▼telons  aa  to  the  rights  of  the  successors 
In  title  of  deceased  parchasera,  although  un- 
der Its  proylslons  there  was  a  very  cogent 
reason  why  such  provision  should  be  made. 
The  general  provision  of  that  act  Is  that 
In  caae  the  porchaso'  falls  to  make  settle- 
ment within  90  days  he  forfeits,  not  only  all 
rlj^t  to  the  land,  but  also  the  cash  payment 
which  most  accompany  his  application. 
"Vigorous  and  unjust"  would  be  a  rule,  that 
when,  as  In  the  Instant  case,  a  purchaser 
has  paid  part  of  the  purchase  money,  has 
shown  his  good  faith  by  constructing  build- 
ings of  considerable  value  appropriate  to  a 
residence,  and  has  been  prevented  by  death 
from  settling  upon  the  land,  his  heirs  should 
loae  all  by  reason  of  an  act  of  providence. 
We  cannot  believe  that  the  Legislature  Intend- 
ed such  a  result  On  the  contrary,  we  think 
that  the  thought  In  the  legislative  mind  was 
that  the  provision  quoted  from  the  Revised 
Statutes  would  remain  In  effect,  and  would 
be  sufficient  to  prevent  the  Injustice  which 
would  result  without  It 

For  these  reasons,  we  think  the  mandamus 
should  be  awarded,  and  It  Is  accordingly  so 
ordered. 


STAHL  T.  GRAND  LODGB  A  O.  U.  W. 

(Court  of  Civil   Appeals   of  Texas.    Nov.   14, 
1906.     Rehearing  Denied  Jan.  2,  1907.) 

Ikbubarok  —  MuTDAi.  Bbretit  IiraUBAHCB  — 
Who  mat  bk  BEnEFiciABiss. 

Where  the  constitution  of  a  mutual  benefit 
society  provided  that  each  member  should  desig- 
nate the  beneficiaries,  who  should  be  members 
ttf  his  family,  or  some  one  related  to  him  by 
blood,  or  who  should  be  dependent  on  him,  a 
member  mixht  designate  as  a  beneficiary  an  il- 
legitimate daaghter ;  she  being  related  to  him  by 
blood,  and  being  dependent  on  him. 

Error  from  District  Court,  Harris  County; 
Norman  G.  Klttrell,  Judge. 

Actlcm  by  Maria  Stahl  against  the  Grand 
Lodge  of  the  Ancient  Order  of  United  Work- 
moi.  There  was  a  Judgment  for  defoidant, 
and  plaintiff  brings  error.    Affirmed. 

T.  F.  ft  B.  T.  Chew,  fOr  plaintiff  in  error. 
J<4in  T.  Duncan,  for  defendant  In  error. 

FLT,  J.  Plaintiff  hi  error  sued  defendant 
1b  error  tor  |9S0,  alleged  to  be  due  as  a  part 
«t  a  policy  of  $2,000  held  by  her  deceased 
husband  in  the  Ancient  Order  of  United 
Workmen.  It  was  alleged  in  the  petition 
that  plaintiff  in  error  was  the  surviving 
widow  of  Louis  Stahl,  there  being  no  issue 
by  such  marriage;  that  Louis  Stahl  had 
taken  out  a  policy  in  said  association  in  the 
ram  of  12,000,  the  beneficiaries  In  said  policy 
being  his  sister  and  one  Catherine  Saurer; 
that  $1,050  of  said  policy  was  payable  to 
the  sister  of  Louis  Stahl  and  $950  to  Cather- 


ine Saurer,  but  that  the  latter  was  not  en- 
titled to  receive  any  part  of  the  policy.  In 
a  supplemental  petition  It  was  alleged  that 
Catherine  Saurer  was  an  Illegitimate  daugh- 
ter of  Louis  Stahl,  and  tbat  defendant  In 
error  had  been  notified  of  this  fact  and  re- 
quested not  to  pay  any  part  of  the  amount 
due  on  the  policy  to  her.  The  cause  was 
tried  by  the  court,  and  resulted  In  a  Judg- 
ment for  defendant  In  error. 

It  was  provided  in  the  beneficiary  certifi- 
cate Issued  to  Louis  Stahl  that  $2,000  should 
be  paid  at  his  death  as  follows:  To  Cath- 
erine Grieb  $700,  to  Catherine  Stahl  $000, 
and  to  Roslna  Braun  $700.  Catherine  Grleb 
and  Roslna  Braun  were  his  sisters,  and 
Catherine  Stahl  Saurer  his  daughter.  Roslna 
Braun  died  before  the  demise  of  Louis  Stahl, 
and  the  contest  is  over  one-half  of  the  $700 
directed  to  be  paid  to  her  and  the  $600  di- 
rected to  be  paid  to  Catherine  Saurer;  de- 
fendant In  error  having  paid  the  same  to 
Cntlierlne  Saurer.  Plaintiff  In  error  was 
mcrrled  to  Louis  Stahl  in  Houston,  Tex.,  in 
1874,  and  In  1882  he  obtained  the  benefit  cer- 
tldcate,  in  which  he  made  his  Bisters  and 
daughter  the  beneficiaries.  He  brought  his 
daughter  to  Texas  from  Germany  about  1885, 
and  she  lived  in  the  house  with  him  until 
she  w«it  to  Montana,  where  she  married 
Romedlus  Saurer  and  did  not  return  until 
after  her  father's  death.  Plaintiff  In  error 
paid  to  her  $950  of  the  Insurance  money. 
Catherine  Saurer  was  baptized  In  a  church 
In  Germany,  and  Louis  Stahl  was  designated 
on  the  register  as  her  father.  The  followtag 
provision  Is  found  In  the  constitution  of  the 
order:  "Each  member  shall  designate  the 
person  or  persons  to  whom  the  beneficiary 
fund  due  at  his  death  shall  be  paid,  who 
shall.  In  every  instance,  be  one  or  more 
members  of  his  family,  or  some  cme  related 
to  him  by  blood,  or  who  shall  be  dependent 
upon  him."  The  evidence  concluslvriy  show- 
ed that  Catherine  Saurer  was  the  daughter 
of  Louis  Stahl,  and  It  follows  that,  being 
hl8  daughter,  she  was  related  to  him  by 
blood,  and  was  clearly  within  the  Intent  and 
meaning  of  the  section  above  copied,  whether 
she  was  the  legitimate  or  illegitimate  child 
of  Louis  Stahl.  No  valid  reason  can  be  as- 
signed for  excluding  an  illegitimate  child 
from  the  benefits  of  such  an  association  as 
that  of  appellant,  In  the  absence  of  a  pro- 
vision in  the  constitution  or  by-laws  exclud- 
ing such  child.  Although  the  child  may  have 
been  the  offspring  of  Illicit  intercourse,  vshe 
was  the  blood  relation  of  Louis  Stahl,  and 
the  moral  duty  devolved  on  him  to  support 
and  maintain  her.  In  so  providing  for  her 
there  was  nothing  done  that  was  contrary  to 
public  policy,  but  the  act  was  one  to  be 
encouraged  and  commended.  The  child  was 
not  a  party  to  the  crime,  and  the  fact  of  her 
illegitimacy,  If  it  existed,  did  not  destroy 
her  relationship  to  her  father,  nor  place  her 
without  the  pale  of  the  benefit  of  being  a 
relative  or  dependent    She  was  both  at  the 
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time  she  was  designated  as  a  benefidaryi 
and  as  either  she  could  dalm  the  benefit  of 
tbe  designation.  The  certificate  was  not 
tainted  with  evil  In  the  hands  of  the  child, 
and  no  principle  of  public  policy  can  arise 
that  would  prevent  her  from  receiving  the 
benefit  of  the  insurance  made  by  her  father 
In  her  behalf. 

In  the  case  at  Supreme  Lodge  A.  O.  TJ.  W. 
T.  Hutchinson  (Ind.  App.)  83  N.  B.  816,  the 
beneficiary  was  not  the  wife  of  tbe  deceased 
member,  although  she  tbougjit  she  was,  and 
was  Innocent  of  all  Intentional  wrong.  She 
had  lived  with  the  deceased  as  his  wife  for 
years,  not  knowing  he  had  another  wife,  and 
bad  born  him  several  children.  The  court 
■aid:  "By  tbe  law  of  the  order  three  clas- 
ses of  beneficiaries  are  established— members 
of  tbe  family,  relations  by  blood,  and  thone 
dependent  on  the  member.  Within  these 
classes  there  is  no  limitation  upon  the  right 
of  selectioa  by  tbe  member.  So  long  as  he 
keeps  within  these  classes  there  Is  nothing 
to  Indicate  that  the  order  has  any  concern 
or  Interest  in  or  control  over  the  selection  of 
tbe  beneficiary.  Margretta  Hutchinson  sus- 
tained to  the  deceased  the  actual,  but  not  the 
legal,  relation  of  wife.  She  was  not  his 
wife,  and  could  not  take  as  such.  She  was, 
however,  in  her  relations  with  him,  entirely 
innocent  of  any  wrong  Intent,  and,  being 
innocent,  no  principle  of  public  policy  can  In- 
tervene to  prevent  tbe  courts  giving  to  her 
that  to  which  she  Is  otherwise  entitled. 
•  •  •  While  Margretta  was  not  the  wife, 
she  was  a  dependent  upon  the  deceased,  and 
she  had  at  least  a  moral  right  to  look  to  him 
for  support  She  and  her  children  were  In 
fact  dependent  <m  him.  He  owed  to  her  and 
them  a  duty  which  was  In  part  performed  by 
taking  out  this  certificate  payable  to  them. 
While  it  was  not  lawful  for  him  to  live  with 
Margretta,  It  was  eminently  lawful  and 
proper  that  he  should  provide  for  the  sup- 
port of  the  wife  and  dilldren  after  he  bad 
wronged  her  so  grievously."  The  case  of 
Story  V.  Benefit  Ass'n,  95  N.  T.  474,  was 
similar  to  the  Indiana  case,  and  the  New  York 
CJourt  of  Appeals  held:  "The  plaintiff  for 
16  years  lived  with  Story,  believing  herself 
to  be  his  lawful  wife.  They  bad  children 
dependent  on  them  for  support  It  was  a 
case  where  it  was  the  duty  of  Story  to  pro- 
vide for  them,  and  the  provision  he  made 
through  his  Insurance  was  In  entire  accord 
with  the  objects  of  tbe  organization."  The 
foregoing  cases  are  clearly  distinguishable 
from  the  case  of  West  v.  A.  O.  U.  W.  of 
Texas,  14  Tex.  Civ.  App.  471,  87  a  W.  966, 
decided  by  this  court  In  the  Indiana  and 
New  York  cases  the  women  were  not  guilty 
of  any  offense  in  living  as  they  did,  while 
in  the  Texas  case  the  woman  made  a  cmi- 
tract  of  concubinage  to  get  the  Insurance 
money. 

We  think,  as  hereinbefore  stated,  that 
Catherine  Stahl  (afterguards  Saurer)  was 
clearly  a  depmdent  within  the  language  of 


the  cmstitutlon  of  the  association.  We  think 
it  was  correctly  held  in  Keener  v.  Grand 
Lodge,  38  Mo.  App.  643,  that  dependency  can- 
not  be  restricted  to  those  whom  one  may  be 
legally  or  morally  bound  to  support  but  Is 
restricted  to  those  only  whom  it  is  lawful 
for  him  to  support  It  was  certainly  not 
only  lawful  for  Louis  Stahl  to  support  hla 
daughter,  whether  legitimate  or  illegitimate, 
but  it  was  bis  moral  duty  so  to  do,  and  he 
owed  It  to  her  to  arrange  it  so  that  she  could 
get  something  from  blm  when  he  died.  Sbe 
could  not  If  illegitimate,  inherit  his  prop- 
erty, and,  knowing  this,  he  endeavored  to 
give  a  small  pittance  to  her.  He  brougbt 
her  to  America  when  sbe  was  a  young  girl, 
and  gave  her  a  home  in  which  plaintiff  in 
error  states  that  she  merely  "tolerated"  her. 
The  "toleration"  seems  to  have  been  so  in- 
tense as  to  drive  her  out  to  earn  a  liveli- 
hood for  herself,  and,  while  plaintiff  In  error 
got  all  of  the  comfortable  fortune  left  by 
her  husband,  she  seeks  through  this  suit  to 
take  away  the  small  amount  of  Insurance 
left  by  her  husband  to  his  wronged  daughter 
and  to  cover  her  with  shame  and  disgrace. 
The  trial  court  very  properly  prevented  her 
from  destroying  the  last  effort  of  her  hus- 
band to  do  something  for  his  diild,  and  re- 
lieved tbe  child  of  the  shame  of  illegitimacy, 
by  his  finding  that  she  was  legitimate.  We 
do  not  disturb  that  finding,  and  did  not  pass 
on  the  evidence  on  the  question  of  illegiti- 
macy, because,  however  decided,  Catherine 
Saurer  Is  entitled  to  the  Insurance  money. 

We  have  decided  this  case  upon  the  lan- 
guage as  to  beneficiaries  used  in  the  con- 
stitution of  tbe  association.  Tbe  language 
might  be  such  as  to  exclude  an  illegitimate 
child,  but  In  this  Instance  it  has  not  exclud- 
ed a  person  of  that  class,  but  the  language 
fairly  includes  them  within  its  scope  and  pro- 
visions. That  one-half  of  the  Insurance  that 
was  designated  for  Rosina  Braun,  who  died 
before  the  death  of  Louis  Stahl,  was  properly 
glvoi  to  the  other  beneficiaries  is  clearly 
borne  out  by  tbe  constitution  of  the  associa- 
tion. The  contention  of  plaintiff  in  error  la 
that  tbe  designation  of  tbe  illegitimate  child 
being  illegal  and  void,  there  was  no  designa- 
tion as  to  that  amount  and  tbe  wife  should 
have  it  We  need  not  discuss  that  proposi- 
tion, as  we  hold  that  tite  child  was  a  proper 
beneficiary. 

The  Judgment  la  affirmed. 


CARTER  V.  WYRICK. 
(Court  of  CSvil  Appeals  of  Texas.    Dec  S,  1906.) 

1.    JUSTICKS    OF    THS    PEA.(»— APPKAI.    BORD — 

Necbssitt  FOB  Giving. 

Sayles'  Ann.  Civ.  St  1897,  art  1670,  re- 
quiring the  party  appealing  from  a  Justice  court 
judgment  to  execute  a  bond,  applies  to  a  Judg- 
ment rendered  against  one  who  daimed  property 
levied  upon  under  a  Judgment  against  another, 
though  the  statutory  claimanf  8  bond  was  given. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dllt 
vol.  31,  Justices  of  the  Peace,  |  650.J 
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2.  Same— JuRiaDiarion  on  AffkaIm 

In  the  absence  of  an  appeal  bond  required 
b7  the  express  proyisiona  of  Sayles'  Ann.  Civ. 
8t  1897,  art  1670.  to  be  given  in  appeals  from 
justice  courts,  the  coanty  court  can  acquire 
no  jnriadiction  of  an  appealed  case,  and  any 
action  or  jndgment  therein  is  noil  and  void. 

[Ed.  Note.— For  cases  in  point  see  Gent.  Dig. 
ToL  81,  Justices  of  the  Peace,  H  MO,  606.] 

Appeal  from  Falls  County  Court;  D.  H. 
Boyles,  Judge. 

Action  In  Justice  court  by  W.  H.  Carter 
against  S.  A.  Wyrlck.  8.  A.  Wyrick  claimed 
property  levied  upon  under  execution  on  a 
Judgment  for  plaintttF.  From  a  Judgment  of 
the  county  court  In  favor  of  claimant,  he  hav- 
ing appealed  from  the  Judgment  of  the  Jus- 
tice court  for  plalntlCT,  plaintltF  appeals.  Re- 
versed and  remanded. 

Z.  L  Harlan  and  Jno.  S.  Patterson,  for  ap- 
pellant. Tom  Connally,  N.  J.  Lewellyn,  and 
J.  W.  Skivey,  for  appellee. 

EIDSON,  J.  The  statement  of  the  nature 
and  result  of  the  suit  contained  in  appellant's 
brief  appears  to  be  correct,  and  is  as  fol- 
lows :  "Appellant,  W.  H.  Carter,  had  and  ob- 
tained a  valid  Judgment  against  H.  B.  Wyrick 
for  $106.18  and  cost,  upon  which  an  execution 
was  issued  and  levied  on  the  18th  day  of 
October,  A.  D.  1904,  on  four  bales  of  cotton, 
which  were  subsequently  delivered  to  S.  A. 
Wyrick  on  the  9th  day  of  November,  1004,  he 
having  filed  in  the  Justice's  court.  Precinct 
No.  8,  Falls  county,  Tex.,  the  statutory  claim- 
ant's oath  and  bond  with  W.  T.  Pratt  and  J. 
L.  Lltteral,  as  sureties  thereon.  On  the  1st 
day  of  December,  A.  D.  1904,  the  cause  was 
tried  in  said  court  and  a  Judgment  rendered 
therein  for  the  appellant,  W.  H.  Carter,  and 
against  the  appellee,  8.  A.  Wyrick,  and  the 
sureties  on  his  bond,  W.  T.  Pratt  and  J.  L. 
Lltteral,  Jointly  and  severally,  for  the  sum  of 
$176,  with  legal  Interest  and  cost  of  suit  On 
the  6th  day  of  December,  1904,  appellee  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled by  the  Justice  of  the  peace,  and  he  then 
and  there  gave  notice  of  appeal  to  the  coun- 
ty court  of  Falls  county,  Tex.,  and  requested 
the  Justice  to  send  up  a  transcript,  which  was 
accordingly  done  on  the  9th  day  of  December, 
A.  D.  1904.  The  appellant  was  never  notified 
of  the  appeal,  as  the  law  requires,  and  the 
case  passed  three  terms  of  the  county  court 
before  the  appellant  made  his  appearance 
therein.  That  at  the  October  term,  1905,  the 
case  was  set  for  trial  on  the  4th  day  of  No- 
vember, 1906.  Appellant,  _  being  notified  by 
letter  of  the  setting,  appeared  for  the  first 
time  and  made  and  presented  a  motion  asking 
that  the  appeal  from  the  Justice's  court  be  dis- 
missed, for  the  reason  that  the  claimant  or 
the  sureties  on  his  bond  had  not  executed  an 
appeal  bond  or  an  affidavit  In  lieu  of  an  ap- 
peal bond,  and  that  the  county  court  was 
without  Jurisdiction  to  hear  and  determine 
said  cause,  which  motion  being  overruled,  ap- 
pellant excepted  thereto.  On  the  6th  day  of 
November,  1906,  the  cause  was  submitted  to 


a  Jury  and  a  verdict  and  Judgment  was  ren- 
dered In  favor  of  the  claimant  and  the  sure- 
ties on  his  claimant's  bond  that  they  have  and 
recover  their  cost,  and  against  the  plaintiff 
W.  H.  Carter  that  be  take  nothing  by  his 
suit,  and  appellant  duly  filed  a  motion  for  a 
new  trial,  which  being  overruled  by  the 
court  aivellant  gave  notice  of  aroeal  to  this 
court" 

Appellant  contends  by  aaslgnmeot  of  error 
and  propositions  thereunder  that  the  county 
court  erred  in  overruling  his  motion  to  dis- 
miss the  appeal  in  this  case  from  the  Justice's 
court  and  In  overruling  plaintiffs  motion 
for  a  new  trial,  for  the  reason  that  no  appeal 
bond  or  affidavit  in  Hen  of  an  appeal  bond 
had  been  tendered  or  filed  In  the  Justice's 
court  from  which  the  appeal  was  taken,  ei- 
ther by  the  claimant  or  by  the  sureties  on 
the  claimant's  bond,  or  tendered  or  filed  In 
the  county  court  to  which  the  appeal  was 
takoi,  and,  plaintiff  having  recovered  aa 
amount  of  $175  and  Interest  against  the 
claimant  and  his  sureties  in  said  Justice's 
court,  that  the  county  court  was  therefore 
without  Jurisdiction  to  hear  and  determine 
said  cause  on  appeal. 

Appellee  Insists  that  he  was  the  plaintiff 
in  the  trial  of  the  right  of  property  suit  and 
on  that  account  was  not  required  to  give  any 
appeal  bond,  and,  further,  that  his  claimant's 
bond,  In  effect  stood  in  the  place  of  an  ap- 
peal bond,  and  this  latter  view  appears  to 
have  been  taken  by  the  county  court  trying 
the  case.  We  do  not  think  either  of  appel- 
lee's contentions  is  sound.  If  it  be  admitted 
that  appellee  occupied  the  attitude  of  plain- 
tiff In  the  trial  of  the  right  of  property  suit 
there  being  a  Judgment  against  him  for  an 
amount  not  embracing  costs,  he  was  not  re- 
lieved from  giving  the  bond.  Article  1670t 
Sayles'  Ann.  Civ.  St  1897;  Railway  Co.  v. 
Red  Cross  Stodt  Farm  (Tex.  Sup.)  46  S.  W. 
876;  Clifford  v.  Kohr  (Tex.  Civ.  App.)  61  a 
W.  424;  Kemp  Grocery  Co.  v.  Keith  (Tex. 
Civ.  App.)  48  8.  W.  743;  Edwards  v.  Mor- 
ton (Tex.  Sup.)  46  8.  W.  792.  Although  ap- 
pellee gave  a  claimant's  bond  conditioned 
that  If  he  failed  to  establish  his  right  to  the 
property,  he  would  return  it  to  the  officer  wha 
had  levied  upon  It  in  as  good  condition  as  be 
received  It  etc.,  this  bond  could  not  take  the 
place  of  an  appeal  bond  required  by  affirma- 
tive statute.  The  appeal  bond  Is  Intended  for 
the  especial  protection  of  the  party  In  whose 
favor  the  Judgmmt  appealed  from  was  ren- 
dered. The  claimant's  bond  Is  intoided  aa 
much  for  the  purpose  of  giving  the  claim- 
ant the  right  to  retain  possession  of  the  prop- 
erty as  for  the  protection  of  the  plaintiff  la 
the  Judgment  Appellee  having  executed  and 
filed  no  appeal  bond  In  the  Justice's  court 
as  required  by  law,  the  county  court  acquired 
no  Jurisdiction  of  this  case,  and  Its  action  and 
Judgment  therein  are  null  and  void.  Sanger 
V.  Burke  (Tex.  OIv.  App.)  44  8;  W.  871 ;  Rack- 
enius  V.  Petri  (Tex.  Civ.  App.)  29  8.  W.  1005; 
RaUway  (3ow  v.  Henry,  88  8.  W.  889 ;  Logan  v. 
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Oay  (Tex.  Sup.)  02  8.  W.  256;  Railway  Co. 
T.  Whatley  (Tex.  Sup.)  87  8.  W.  819. 

The  Judgment  of  the  county  court  will 
therefore  be  reyersed,  and  the  cause  remand- 
ed, with  Instructions  to  that  court  to  dls- 
mlas  the  appeal  from  the  justice's  court,  and 
raider  Judgment  against  the  claimant  and 
his  sureties  on  the  claimant's  bond  for  the 
cost  of  said  appeal,  and  award  the  writ  of 
procedendo  to  the  Justice's  court,  and  Judg- 
ment is  here  rendered  against  the  appellee  for 
the  costs  Incurred  in  this  court 

Reversed,  and  remanded,  with  Instructioiu. 


TEXAS    &    P.    RY.   GO.    ▼.    NBWSOMB    & 
WILLIAMS. 

(Court  of  CHtH   Appeals   of  Texas.    Dec.   19, 
190tJ.) 

L  WlTHESSBB—CBOBB-BXAiaRA^TION— Opinion 

Of  WnNEss. 

In  an  action  against  a  carrier  for  injary  to 
a  horse  during  trangportation,  the  evidence  a8 
to  market  valae  was  slight,  and  all  the  testi- 
mony on  the  subject  waa  merely  expression 
of  opinions.  The  evidence  covered  a  wide  range, 
from  that  of  a  few  hundred  dollars  to  that 
of  $7,000.  It  was  shown  that  the  horse  had 
been  recently  purchased  for  $300.  Held,  that 
It  was  error  to  sustain  an  objection  to  a  ques- 
tion, on  cross-examination,  to  the  witness  who 
testified  that  the  horse  was  worth  $7,000,  as 
to  whether,  if  the  horse  was  bought  for  $300,  and 
other  horses  like  him  could  be  bought  in  the 
market  for  the  same  price,  the  horse  would  be 
worth  $7,000. 

2.   EVIDENCB— DOOUICXNTABY    BVIDKNOB— BXK- 

ounoif. 

In  an  action  against  a  carrier  for  Injuries 
to  a  horse  in  transportation,  there  was  admitted 
In  evidence  a  certiiicate  of  registration  that  the 
horse  was  registered,  and  purporting  to  give 
bis  pedigree  as  shown  by  the  American  Trotting 
Register,  the  instrument  having  been  executed 
In  another  state  and  purporting  to  be  under 
the  hand  and  seal  of  the  registrar ;  but  no  proof 
was  made  of  the  execution  of  tlie  instrument. 
Held,  that  It  was  error  to  admit  it  in  evidence, 
notwithstanding  that  a  witness  testified  that  the 
certificate  woafd  be  recognized  by  horsemen  all 
over  America  as  being  an  authentic  registration. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20.  Evidence,  SI   1559,  1563.] 

8.  Damages— Oenebal  ob  Speciai/— Gabbixbs 
— Injubies  to  Live  Stock— Pliadino— Is- 
sues AND  Proof. 

In  an  action  against  a  carrier  for  injuries 
to  a  horse  in  transportation,  damages  because 
of  the  fact  that  the  animal  was  of  a  superior 
class  and  available  for  breeding  purposes  were 
not  special,  but  might  l>e  awarded  under  aver- 
ments of  the  petition  as  to  loss  of  the  reasonable 
value. 

Appeal  from  District  Couit,  Tom  Greoi 
County;    J.  W.  Timmlns,  Judge. 

Action  by  Newsome  &  Williams  against  the 
Texas  &  Pacific  Railway  Company  and  an- 
other. From  a  Judgment  In  favor  of  plain- 
tiffs against  the  former  defendant  and  In 
favor  of  the  latter,  the  former  appeals. 
Affirmed  in  part  and  reversed  and  remanded 
in  part 

W.  L.  Hall,  Jos.  Spence,  Jr.,  and  O.  O. 
Harris,  for  appellant 


FISHER,  a  J.  The  appellees  brought  this 
suit  against  the  Oulf,  Colorado  &  Santa  V6 
Railway  Company  and  the  Texas  &  Pacific 
Railway  Company,  alleging,  in  substance, 
that  they  had  sustained  damages  by  reason 
of  the  delay  and  Injury  to  certain  horses 
transported  from  Memphis,  Tenn.,  to  San 
Angelo,  Tex.  The  damages  claimed  are 
charged  to  have  been  occasioned  by  the 
negligence  of  the  two  roads  mentioned.  The 
animals  in  question  consisted  of  what  Is 
claimed  as  a  standard  bred  stallion,  by  the 
name  of  "CSamegle,"  whose  pedigree  and 
standing  It  Is  claimed  was  registered  in  the 
American  Trotting  Register,  and  seven  mares 
of  the  isame  breed,  .which  were  entitled 
to  be  registered.  The  animals  were  val- 
uable for  breeding  purposes  and  for  their 
speed.  Verdict  and  Judgment  below  was  in 
favor  of  the  Gulf,  Colorado  &  Santa  Vi 
Railway  Company,  and  in  favor  of  the  plain- 
tiffs as  against  the  Texas  &  Pacific  Railway 
(Company  for  the  sum  of  $759.91. 

Appellant's  seventh  assignment  of  error  Is 
as  follows:  "The  court  erred  in  sustaining 
the  plaintiffs'  objection  to  the  question  pro- 
pounded by  the  defendant  to  the  witness  W. 
Jones,  said  questicm  being  as  follows:  'If 
that  horse  was  bought  for,  and  other  horses 
like  him  could  be  bought  in  the  supply  mar- 
ket for  $300,  would  he  be  worth  $7,000  on 
the  market  here?' "  This  question  had  refer- 
ence to  the  horse  Carnegie,  and  which,  nptm 
objection,  the  witness  was  not  allowed  to 
answer.  While  it  is  true  that  the  evidence 
as  to  the  horse  Carnegie  having  a  market 
value  at  San  Angelo  is  meager,  we  cannot 
say  It  Is  not  of  some  probative  force;  but 
we  are  Impressed  with  the  idea  that  the 
most  substantial  evidence  In  the  record  re- 
lating to  the  value  is  based  upon  the  opinion 
of  witnesses  as  to  his  real  or  reasonable  vaine 
at  that  point  There  Is  evidence  that  the 
horse,  within  a  recent  date  of  the  time  he 
was  shipped  to  San  Angelo,  was  in  good 
condition  when  purchased  by  the  plaintiffs, 
who  paid  for  him  the  sum  of  only  $3(N); 
and  the  evidence  of  all  of  the  witnesses  vp- 
on  the  subject  of  value  was  merely  the  ex- 
pression of  their  opinion,  based  upon  either 
what  they  supposed  to  be  the  market  value. 
If  any,  at  San  Angelo,  or  upon  an  estimate 
of  what  they  considered  to  be  his  reason- 
able value;  and  the  evidence  upon  this  sub- 
ject covered  a  wide  range,  from  that  of  a 
few  hundred  dollars  to  that  of  $7,000.  Jones 
was  (me  of  the  principal  witnesses  for  the 
plaintiffs  on  the  subject  of  value,  and  his 
estimate,  based  upon  his  opinion,  reached  as 
high  as  $7,000.  This  much  is  stated  in  order 
to  show  that  it  was  material  to  test  by  cross- 
examination  the  aocurracy  of  the  witness 
Jones'  conclusions;  and  the  question  set 
out  in  the  assignment  propounded  by  the  de- 
fendant was  a  searching  inquiry,  which,  if 
he  had  been  permitted  to  answer,  may  have 
shakffli  the  faith  of  the  Jury  in  his  high  and 
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exalted  estimate.  In  oflFering  tbe  qaestlon, 
the  appellants'  counsel  stated  that  they  ex- 
pected to  show  that  the  value  of  such  a  horse 
was,  to  some  extent,  controlled  by  what  was 
his  value  In  the  supply  market  where  he 
was  purchased,  and  where  horses  of  like 
kind  could  be  purchased.  It  also  appears 
from  the  bill  of  exceptions  that  the  only 
objection  urged  to  the  evidence  was  that  it 
was  Immaterial,  which  objection,  as  said 
before,  was  sustained.  Of  course,  we  recog- 
nize the  general  rale  that  the  value,  not 
where  purchased,  but  at  the  place  of  desti- 
nation, should  govern;  but  here  tbe  value 
was  80  q)ecnlatlve  and  uncertain  for  horses 
of  this  class  at  San  Angelo,  the  point  of 
destination,  that  we  think  it  was  material 
for  the  Jury  to  be  Informed  of  what  was  the 
purchase  price  of  such  horse  In  the  market 
where  he  was  furnished,  together  with  the 
cost  of  transportation  to  the  point  of  desti- 
nation, as  evidence  having  some  bearing 
upon  his  value.  The  question  propounded 
did  not  necessarily  relate  to  a  matter  of  com- 
mon knowledge  within  the  possession  of  the 
jury,  nor  did  it  merely  call  for  the  conclusion 
of  tbe  witness  as  to  a  fact  about  wbich  the 
jury,  aa  well  as  the  witness,  could  form  an 
eetimete;  but  it  was  a  test  of  tbe  accuracy 
of  the  witness'  opinion,  and  his  answer.  If 
permitted  to  have  gone  to  the  jury,  may  have 
impressed  them  with  the  Idea  that  either 
his  (pinion  was  entitled  to  little  weight,  or 
that  bis  estimate  of  value,  based  upon  his 
opinion,  was  extravagant.  The  Question 
should  have  been   answered. 

On  the  trial  below  the  court  admitted  In 
evidence  a  certificate  of  registration,  stating 
that  the  horse  Carnegie  was  registered  as 
"Standard,"  and  which  purported  to  give  his 
pedigree,  as  shown  by  the  American  Trotting 
Registry,  which  Instrument  was  executed  at 
Chicago,  111.,  and  purported  to  be  under  the 
hand  and  seal  of  the  registrar.  The  pur- 
pose of  this  evidence  was  to  show  that  tbe 
horse  in  question  had  a  value  above  that  of 
horses  generally,  and  was  evidently  con- 
sidered by  the  jury  as  having  some  weight  in 
establishing  that  fact  Among  other  objec- 
tions urged  to  the  Introduction  of  the  cer- 
tificate was  one  to  the  effect  that  Its  execu- 
tion had  not  been  proven.  The  bill  of  ex- 
ception states  that  the  court  admitted  It  in 
evidence  In  connection  with  the  evidence  of 
tbe  witness  Nasworthy,  who  testified  tn  ef- 
fect that  the  certificate  In  question  would  be 
recognized  by  horsemen  all  over  America  as 
being  an  authentic  registration  of  the  borse's 
pedigree.  It  may  be  true  that  horsemen 
would  recognize  and  act  upon  the  certificate 
as  authentic  and  as  correctly  stating  the 
facts;  but  such  general  recognition  would 
not  supply  the  proof  of  execution,  when  the 
certiflcate  was  called  In  question.    The  de- 


fendant was  not  a  party  to  the  certificate, 
which  was  issued  by  a  third  party,  who  pur- 
ports to  be  the  keeper  of  the  records  of  tbe 
American  Trotting  Registry.  His  evidence, 
or  that  of  any  one  else,  was  not  offered  for 
the  purpose  of  showing  the  existence  of  such 
a  record,  or  who  was  its  custodian,  and  who 
could  and  would  be  authorized  to  give  a  cer- 
tificate of  its  contents;  nor  was  there  any 
evidence  whatever  tending  to  prove  the  ex- 
ecution of  the  Instrument  under  the  rules  of 
the  common  law  as  they  are  applicable  here, 
and  which  should  apply  In  determining  the 
admissibility  of  the  certificate,  owing  to  the 
fact  that  we  have  no  statute  making  the  mere 
offer  of  such  a  document  proof  of  its  execu- 
tion. The  certificate  should  not  have  been 
admitted. 

In  overruling  all  of  the  remaining  assign- 
ments of  errors  as  not  well  taken,  and  with- 
out undertaking  to  give  our  reasons  for  so 
doing,  we  wish  merely  to  say,  in  reply  to  the 
suggestion  of  the  appellant  that  the  damages 
sought  to  be  recovered  are  special,  that  this 
view  cannot  be  accepted  by  the  court  In 
determining  the  intrinsic  or  market  value  of 
an  animal,  the  kind  and  class  to  which  he 
belongs,  his  qualities,  and  bis  use  and  service, 
for  which  he  is  fitted  and  to  which  be  may 
be  put  are  to  be  considered  in  arriving  at  his 
value ;  and  we  do  not  understand  that  these 
elements  are  embraced  solely  within  the  term 
"special  damages,"  only  to  be  recovered  un- 
der an  allegation  so  designating  them  as  such. 
The  general  averment  of  the  loss  of  tbe  mar- 
ket or  reasonable  vf  lue  of  the  animal  would 
allow  a  consideration  by  a  jury  of  the  ele- 
ment pointed  out  Of  course,  If  the  purpose 
was  to  show  that  the  animal  was  to  be  en- 
tered in  a  certain  race,  or  to  be  used  under  a 
certain  contract  for  procreatlve  service,  the 
loss  resulting  througb  the  negligence  of  the 
carrier,  if  depriving  the  plaintiff  of  the  bene- 
fits to  flow  from  these  engagements,  would 
be  special  damages.  But  the  mere  fact  that 
the  animals  were  of  a  superior  class  and  val- 
uable for  breeding  purposes,  or  generally  fit 
for  any  other  purpose  for  which  they  may  be 
lawfully  used,  would  not  be  elements  for  the 
loss  of  which  the  law  would  characterize  as 
special  damages.  The  rule  of  general  dam- 
ages would  apply  In  such  a  case,  based  upon 
the  loss  or  injury  sustained  to  horses  of  that 
class,  kind,  and  qualities. 

As  there  is  no  assignment  of  error  com- 
plaining of  the  judgment  of  the  court  below  in 
favor  of  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company,  the  judgment  as  to  It  will  be 
affirmed.  For  the  errors  pointed  out  the 
judgment  of  the  court  below  as  against  the 
Texas  &  Pacific  Railway  Company  will  be 
reversed,  and  the  cause  ronanded. 

Affirmed  In  part  and  rcvused  and  remand- 
ed In  part 
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SUROHENOR  at  sL  ▼.  TAXilAFERRO  et  al. 

(Court  of   OItU   Appeal!   of  Texas.    June  20, 
1900.    Rehiring  Denied  Jan.  2.  1907.) 

1.  Ptjbuo  IjANds— Mesioaw  Qbahts— TlTtB. 

M.,  a  Mexican  citizen,  on  August  30,  1830, 
applied  to  the  Governor  of  Texas  for  a  land 
grant,  which  on  March  16,  1831,  was  allowed. 
On  September  7,  1832,  M.  conveyed  his  rights 
under  such  inchoate  grant  to  S.  and  T.,  who 
thereafter  conveyed  t£air  rights  to  H.  as  at- 
torney in  fact  of  M.  On  petition  of  H.  the 
land  was  surveyed,  after  which  the  commission- 
er authorized  to  give  possession  to  Mexicans, 
who  by  sale  had  lands  conceded  to  them  by  the 
government  in  the  department  of  Texas  executed 
an  instrument  reciting  that  as  tlie  Governor  had 
conceded  11  leagues  of  land  to  M.  in  class  of 
purchaser,  which  his  attorney  in  fact,  H.,  had 
presented,  the  commissioner  in  the  name  of  the 
state  conceded  the  personal  possession  to  him  ai 
purchaser,  his  children,  heirs,  and  successors, 
etc.  Held  that,  on  the  extension  of  final  title 
to  the  grant,  the  fee  vested  in  H.,  and  not  in 
M. 

2.  TbiaI/— QunsTioRB  or  La.w  and  Fact. 

The  question  as  to  whether  the  title  to  land 
In  controversy  grnnted  by  the  Governor  of 
Texas  vested  in  tne  grantee  on  the  extension  of 
final  title  when  he  was  placed  in  possession,  or 
In  another  for  whom  he  acted  as  attorney  in 
fact,  was  a  question  of  law,  and  not  of  fact. 
8.  Public  Lands — Mexican  Grants— Effect 

— evidencb. 

The  effect  of  extension  of  final  title  to  a 
land  grant  by  the  Governor  of  Texas,  and  the 
placing  of  the  grantee  in  possession  being  to 
vest  the  latter  with  title  to  the  property,  cannot 
be  avoided  by  extraneous  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Public  liBuds,  §  849.] 

4.  Principal  and  Agent— Power  op  Attob- 

NET— Re  VOCATION . 

A  power  authorizing  'an  attorney  to  sell, 
dispose  of,  and  convey  the  remainder  of  cer- 
tain land  terminated  on  the  death  of  the  grantor 
of  the  power. 

[£jd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  i  67.] 

5.  Advesse  Possession — Occupation — Cbab- 

ACTEB. 

Where,  after  a  land  grant  had  been  obtained 
from  the  state,  a  partition  agreement  was 
entered  into  between  the  persons  interested, 
including  D.,  which  recited  that  H.  had  an  un- 
settled claim  to  a  portion  of  the  lands  on  ac- 
count of  his  services  in  locating,  procuring  title, 
and  otherwise  attending  to  the  same,  and  au- 
thorisini;  D.  to  settle  such  claim  with  H.  to 
the  satisfaction  of  his  heirs  and  representa- 
tives, the  possession  of  D.  and  his  grantee  would 
be  regarded  as  in  subordination  to  the  locative 
interest  of  H.,  and  not  adverse  tiiereto. 
Ok  liiiiiTATioN  ov  Actions— Reai^  Actions— 

Marbied  Women. 

Certain  grantees  of  a  body  of  land  took 
possession  In  November,  1848,  under  a  deed 
conveying  the  entire  tract  At  that  time  the 
land  was  subject  to  an  outstanding  interest  in 
a  deceased  owner's  widow,  who  was  then  mar- 
ried to  another,  and  her  two  children.  The  pos- 
session of  the  entire  tract  continued  until 
December  29.  1859,  when  it  was  abandoned 
as  to  all  of  the  land,  except  1,108  acres,  which 
was  sold  to  N.  The  minority  of  both  of  the 
children  had  ceased  in  1852,  but  the  coverture 
of  the  female  claimant  continued  until  1857. 
Beld,  that  limitations  bad  run  against  the  chil- 
dren's right  to  recover  any  of  the  land,  but  that 
the  female  claimant's  rights  were  not  barred 
except  as  to  the  1,108-acre  tract 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  as,  Limitation  of  Actions,  U  382.  399,  403.] 


Error  from  District  Court,  Harris  Connty; 
Cbas.  E.  Ashe,  Judge. 

Trespass  to  try  title  by  John  W.  Surgbenor 
and  others  against  Sinclair  Taliaferro  and 
otbera  From  a  Judgment  In  favor  of  de- 
fendants, plaintiffs  bring  error.  Affirmed  in 
part  and  reversed  in  part;  and  remanded, 
wltb  Instructions. 

Brasbear  &  Donnenbaum  and  Prndletoo, 
Ferguson  &  Durrett,  for  plaintiffs  In  error. 
R.  S.  Neblett  and  J.  L  Wilson,  for  defendants 
in  error. 

NEILL,  J.  John  W.  Surgbenor,  Julia  A. 
Kelton,  Mary  A.  White,  W.  E.  Hall,  Robert 
Hamilton,  Ed.  F.  McOowan.  Dorrance  Mc- 
Gowan,  Walter  McOowan,  and  James  E.  Fer- 
guson, plaintiffs  In  error,  brought  this  salt 
on  March  25,  1904,  in  the  ordinary  form  of 
an  action  of  trespass  to  try  title,  against 
Sinclair  Taliaferro,  Roslle  Taliaferro,  Q.  T. 
Lowe,  Pearl  Lowe,  J.  M.  Blandlng  and  Cora 
Blanding,  defendants  In  error,  to  recover  two 
leagues  of  land,  Nos.  2  and  8,  of  the  Jose 
Dolores  Martinez  11-Ieague  grant,  situated  In 
Liberty  county,  Tex.  The  defendants  plead- 
ed not  guilty,  the  statute  of  three,  five,  and 
ten  years'  limitation,  and  specially  a  chain  of 
title  extending  from  Jose  Dolores  Martinez, 
the  original  grantee,  down  to  themselves. 
They  also  pleaded  as  a  defense  that  plain- 
tiffs' title  was  equitable,  and  not  «iforceable, 
because  a  stale  demand.  In  replication  to 
defendants'  pleas  of  limitation  and  stale  de- 
mand, plaintiffs  pleaded  coverture  and  Infan- 
cy of  those  under  whom  they  claim  title.  The 
case  was  tried  without  a  Jury,  and  Judgment 
was  rendered  in  favor  of  the  defendants. 

As  we  do  not  fully  concur  In  the  conclusions 
of  fact  by  the  trial  Judge,  we  will,  without 
repeating  them,  in  considwlng  the  several 
assignments  of  error,  state  such  facts  and 
conclusions  drawn  from  them  as  will  enable 
us  to  dispose  of  the  case.  Briefly  stated,  the 
title  under  which  the  plaintiffs  claim  was  a 
certified  copy  from  the  General  Land  Office 
at  Austin  of  an  original  11-Ieague  grant  Issued 
to  William  Hardin,  as  attorney  for  Jose 
Dolores  Martinez,  bearing  date  of  November 

8,  1833,  a  conveyance  from  the  records  of 
Nacogdoches  county  from  Jose  Dolores  Mar- 
tinez to  Adolpho  Sterne,  and  Charles  Taylor, 
an  archive  of  the  Spanish  Records  bearing 
date  September  7,  1832,  and  a  conveyance 
from  Adolpho  Sterne  and  Charles  Taylor  to 
William  Hardin,  dated  April  14,  1833.  The 
two  last  instruments  were  archives  of  Span- 
ish records  of  Nacogdoches  county,  Tex.,  cer- 
tified copies  of  which  were  introduced  in  evi- 
dence. The  defendants  claim  title  under  two 
conveyances  from  Jose  Dolores  Martinez,  the 
first  being  to  Charles  Taylor,  dated  August 

9,  1837,  for  an  undivided  interest  of  6^^ 
leagues  and  the  second  for  5%  leagues,  and 
an  undivided  interest  from  Martinez  to  James 
Davis,  bearing  date  April  10,  1843.  It  was 
admitted  on  the  trial  that  William  Hardin, 
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plalntlfla'  ancestor,  throngb  wbom  tbey  claim 
title  to  tbe  land  In  controreny,  died  In  June, 
1838,  leaving  gnrvlylng  him  as  big  sole  heirs, 
Sarah  A.  Hardin  and  two  children,  Jos^h 
W.  and  Jane  O.  Hardin,  and  that  whatever 
dalm  of  title  to  tbe  land  In  controversy  they 
woold  have  if  living  U  vested  In  plaintiffs. 
The  defendants  claim  mider  a  chain  of  title, 
which  will  hereinafter  be  given,  from  Charles 
Taylor  and  James  Davis  down  to  Edward  A. 
and  Benben  D.  Palmer.  It  is  admitted  that 
Edward  A.  died  Jannary  15, 1862,  and  Renben 
D.  on  Ifarcb  20,  1868,  and  that  wbatevn 
claim  or  title  they  wonld  have  if  living  Is 
Tested  In  tbe  defendants.  From  tbe  foregoing 
It  will  be  observed  tbat  the  defendants,  as 
well  as  plaintiffs,  claim  under  the  Martlnes 
grant  of  which  the  two  leagnee  In  contro- 
versy Is  a  part  The  validity  of  tbe  grant 
Is  tberefoie  not  In  issue.  Tbe  principal 
question,  save  such  as  arose  from  the  pleas 
of  limitation  and  stale  demand,  to  be  deter- 
mined Is :  In  whom  did  tbe  title  to  tbe  land 
covered  by  tbe  grant  vest  upon  tbe  extension 
of  final  title — In  Jose  Dolores  Martinez  or 
William  Hardin?  If  It  vested  in  tbe  former, 
tbe  Judgment  shonld  be  affirmed.  If  in  the 
latter,  it  should  be  reversed,  unless  plaintiffs 
are  barred  by  tbe  statute  of  limitations  or 
state  demand  from  recovering.  Tbe  trial 
eomrt  concluded  as  a  matter  of  law  that  the 
final  ^rtenslon  of  title  by  Aldrete,  tbe  com- 
missioner for  Coabulla  and  Texas,  vested  title 
in  Martlnee,  and  not  in  William  Hardin. 
This  conclusion  Is  challenged  by  tbe  first 
asslgnmmt  of  error. 

Tbe  facts  pertinent  to  this  assignment  may 
be  stated  as  follows :  On  the  80tb  of  August, 
1830,  Jose  Dolores  Martinez,  a  Mexican  re- 
siding at  Nacogdoches,  Tex.,  and  In  the 
then  state  of  Coabulla  and  Texas,  petitioned 
tbe  Governor  of  that  state  to  concede  him 
by  way  of  sale  11  leagues  of  land,  and  on 
March  16,  1881,  tbe  Oovemor  granted  under 
sale  to  the  petitioner  tbe  11  leagues  of  land 
which  he  solicited,  using  the  customary  forms, 
not  necessary  to  be  recited.  On  September  7, 
1832,  tbe  citizen,  Jose  Dolores  Martinez,  Adol- 
pho  Sterne,  and  Charles  Taylor,  appeared  be- 
fbre  tbe  proper  officer  at  Nacogdoches,  and  de- 
clared tbat  tbe  party  of  tbe  first  part  agreed 
to  sell  to  tbe  parties  of  tbe  second  part  11 
leagues  of  land,  which  he  bad  acquired  by 
means  of  a  purchase  from  tbe  aforesaid  Su- 
preme Ctovemor,  being  a  grant  executed  In 
his  favor,  dated  the  16th  day  of  March,  1831, 
and  to  transfer  In  their  favor  tbe  correspond- 
ing document  as  soon  as  be  has  obtained 
formal  possession  of  same,  and  the  parties 
of  the  second  part  bind  themselves  to  make 
tbe  following  payments:  "First,  they  bind 
themselves  to  observe  all  tbe  requisites  ex- 
pressed In  said  grant,  such  as  making  pay- 
ments to  tbe  government  In  conformity  with 
the  law  of  colonization  to  which  It  is  subject- 
ed to  establish  same,  cultivated  in  accordance 
witfa  said  law,  and  to  Incur  all  necessary 
expenses  In   order  to  obtain  tbe  aforesaid 


pomrnllaa,  relieving  tbe  grantor  and  aasnin- 
Ing  on  their  own  account  and  risk  all  tb» 
requlremoits  to  which  the  aforementioned 
grant  is  subject;  and.  In  order  that  salA 
agreement  may  be  binding,  the  said  Jose 
Dolores  Martlnes  agrees  and  promises  that 
he  will  sell  to  the  said  Adolpbo  Sterne  and 
Charles  Taylor  for  the  period  mentioned,  the 
said  eleven  leagues  of  land  for  tbe  above  stip- 
ulated considerations,  and  tbe  further  sum  at 
two  hundred  dollars,  and  tbat  be  will  not 
sell  the  said  land  to  any  other  person  although 
be  may  be  offered  more  for  It,  and  that  b* 
will  execute  In  their  favor  a  corre^ondlng 
Instrument  in  accordance  with  this  contract 
of  sale,  he  receiving  from  them  in  my  pres- 
ence as  a  sign  or  pledge,  the  sum  of  two 
hundred  dollars  to  him  paid  to  his  entire 
satisfaction,  hereby  promising  not  to  retract 
from  said  contract  or  agreement,  and  should 
he  do  so,  he  will  return  to  them  tbe  two 
hundred  dollars  which  he  has  Just  received 
and  as  a  penalty  shall  pay  eleven  thousand 
dollars  with  costs,  damages.  Both  contract- 
ing parties  concede  that  this  contract  Is  per- 
fectly executed  and  renounce  all  laws  in 
their  favor,  especially  that  which  says  that 
the  contracting  parties  about  to  execute  a  sala 
may  repent;  equally  those  which  prefer  for 
the  four-year  contract  or  extension  of  same 
under  a  plea  of  Ignorance  of  value ;  and  the 
contracting  parties  herewith  make  a  gift, 
perfect  and  Irrevocable,  to  each  other,  of  tbe 
surplus  value  of  the  same,  themselves  re- 
-nounclng  all  laws  or  privileges  which  may  be 
in  their  favor.  And  signing  said  contract 
they  bind  themselves  to  observe  all  Its  forms, 
empowering  the  Judges  of  whatever  Juris- 
diction they  may  be  and  especially  those  of 
this  town,  to  enforce  tbe  fulfillment  of  same 
subjecting  tbemseves  In  the  event  tbat  they 
should  forfeit  the  same,  to  all  the  severity 
of  the  laws,  as  If  sentence  bad  been  passed 
upon  them." 

On  the  14tb  day  of  April,  1833,  before  the 
proper  officer,  In  the  town  of  San  Felipe  of 
Austin,  Adolpbo  Sterne,  a  resident  of  the 
town  of  Nacogdoches,  personally  known  to 
tbe  <^cer,°  appeared  and  declared:  "That 
whereas  the  citizen,  Jose  Dolores  Martinez, 
by  public  writing,  dated  September  7,  1882,  In 
the  town  of  Nacogdoches  before  the  citizen, 
Jose  MaMora,  only  Judge  of  said  town,  ob- 
ligated himself  to  the  grantor  and  his  part- 
ner, the  dtlzen,  Charles  Taylor,  to  sell  the 
eleven  leagues  of  land  which  be  bad  by 
means  of  a  sale  from  the  government  of  tbe 
state,  through  his  grant  of  March  16,  1631, 
executing  in  bis  favor  the  corresponding  in- 
strument as  soon  as  he  should  obtain  posses- 
sion thereof  in  form,  and,  whereas,  and  In 
consideratlOD  of  which,  the  citizen,  William 
Hardin,  has  delivered  to  the  grantor  one 
thousand  dollars,  which  he  confesses  having 
received  to  his  satisfaction,  upon  which  be 
renounces  tbe  laws  of  non  numerata  pecunla, 
does  not  deliver  and  prove,  but  agrees  that 
the  said  Sterne^  for  himself  and  bis  compau- 
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Ion  the  said  Taylor,  trespasses  and  transfers 
to  the  said  Hardin  said  writ  of  sale,  with  all 
Its  obligaticxis,  rights  and  actions,  which  It  Is 
expressed  by  both  parties,  and  the  grantor 
for  himself  and  his  aforesal'd  companion, 
places  and  substitutes  the  said  Hardin  In  his 
stead,  with  all  his  obligations,  rights  and  ac- 
tions, and  confers  upon  him  absolute  power 
and  as  sufficient  as  by  right  Is  required,  so 
that  he  may  act  and  receive  for  him  judi- 
cially and  extrajudicially,  and  If  necessary 
to  appear  In  court,  and  even  to  secure  the 
fulfillment  of  the  herein  mentioned  writing, 
that  he  may  ask,  act  and  certify  and  labor 
practically  for  the  grantor,  his  said  partner 
and  for  himself,  without  restriction  In  all 
tribunals,  superior  and  Inferior,  to  dispose 
of  the  eleven  leagues  of  land  at  bis  own  dis- 
cretion, conferring  upon  him  the  absolute 
power  which  he  needs,  with  a  free,  frank 
and  general  administration,  Incidents,  de- 
pendencies and  annexes,  having  the  {lower 
to  substitute  him  when  and  whenever  occasion 
demands,  revoking  any  and  all  substitutes, 
he  conveys  to  blm  all  his  title,  real  and  per- 
sonal, useful,  mdxed,  direct,  executive  and 
others,  to  which  he  has  a  claim  and  which  he 
can  convey ;  he  constitutes  him  acting  attor- 
ney for  his  own  cause  and  business,  placing 
him  In  his  stead,  degree  with  subrogation  In 
legal  form,  and  delivers  unto  him  In  my  pres- 
ence, to  which  I  certify,  the  original  writing 
of  obligation.  In  order  that  he  may  use  same 
in  connection  with  this  grant  as  he  may  deem 
proper,  declaring  that  It  Is  certain  that  he' 
has  not  conveyed  nor  transmitted  same,  and 
hereby  obligates  himself  not  to  transmit  or 
deliver  same,  or  to  revoke  this  transfer, 
totally  or  partially,  and  should  he  do  so, 
wishes  same  not  to  be  valid  In  court,  hereby 
approving  and  ratifying  same.  [Signed] 
Adolpho  Sterne,  For  himself  and  his  partner." 
At  Nacogdoches,  on  November  11,  1833, 
William  Hardin  presented  himself  to  the 
commissioner,  Vicente  Aldrete,  by  writing, 
in  the  following  words:  "Mr.  Commissioner 
Citizen  Vicente  Aldrete:  Wm.  Hardin,  a 
citizen  of  the  village  of  Liberty  and  residing 
In  this  town  before  you  would  present  my- 
self and  say  that  as  appears  by  the  testl- 
monlo  which  duly  accomi>nnIes  on  two  neces- 
sary leaves,  the  supreme  government  of  the 
state  conceded  to  the  citizen  Dolores  Mar- 
tinez, on  the  16th  of  March,  1831,  eleven 
sitios  of  land,  on  the  vacant  lands  of  the 
state,  and  In  class  of  piuvhaser.  In  view 
thereof,  and  In  the  name  of  said  Martinez, 
representing  him  as  substitute  by  Mr.  Adolfo 
Sterne,  attorney  of  said  Martinez,  which  ap- 
pears by  the  accompanying  document  which  I 
pray  you  may  return  to  me  for  the  proper 
uses,  I  pray  that  you  may  be  pleased  to  or- 
der that  there  be  surveyed  to  me  the  afore- 
said eleven  sltlos  of  land  upon  the  margins 
of  the  Trinity  river  on  the  vacant  lands  that 
may  be  found  there,  Issuing  to  me  the  cor- 
responding tltie  or  titles  to  give  me  the  pos- 
session of  the  aforesaid  sitios  to  protect  the 


right  of  the  party  I  represent,  la  all  of  whicb 
I  shall  receive  justice;  it  being  what  I  ask." 
Thereupon  the  commissioner  made  the  toi- 
lowlng,  order,  namely:  "By  being  presented 
and  admitted  In  the  most  proper  form  of  law, 
with  the  accompanying  documents,  let  the 
docmnents  asked  for  be  returned  to  the  party, 
and  this  will  pass  to  the  surveyor.  Citizen 
Jose  Maria  Carbajal  that  he  may  make  the 
surveys  of  the  eleven  sltlos  that  the  party 
solicits  on  the  indicated  lands,  and  be  will 
proceed  In  entire  conformity  with  the  laws, 
and  the  notes  and  maps  that  he  may  form 
of  them  he  will  riemit  to  me,  that  in  view  of 
them  I  may  proceed  in  a  proper  manner. 
Thus  I  determine  and  sign  with  two  assist- 
ing witnesses,  according  to  the  law.  [Signed] 
Vicente  Aldreta" 

And  thereafter,  on  November  28^  1833,  the 
commissioner  authorized  "to  give  possession 
to  various  Mexicans,  who  by  sale  have  lands 
conceded  to  them  by  the  same  supreme  gov- 
ernment la  the  Department  of  Texas,"  duly 
passed  the  final  Instrument  of  possession, 
using  in  part  the  following  language:  "In- 
asmuch as  the  citizen  Jose  Dolores  Martinez 
has  conceded  to  him  by  the  Most  Excellent 
Sir  Oovemor  eleven  leagues  of  land  In  class 
of  purchaser,  according  to  an  order  dated  the 
leth  of  March,  1831,  which  his  att<M^ey  in 
fact,  William  Hardin,  has  presented.  In 
name  of  the  state  I  concede  to,  confer  upon 
and  put  him  in  effective  and  perscHial  pos- 
session of  eleven  leagues  of  land  upon  the 
Trinity  river  [describing  the  land,  its  classi- 
fication, etc.].  Therefore,  using  the  powers 
granted  me  In  virtue  of  my  commission,  by 
the  law  and  consequent  Instructions,  I  issue 
the  present  tltie  and  command  that  testi- 
monio  [first  certified  copy]  of  it  be  taken  and 
be  delivered  to  the  Interested  party,  in  order 
that  he  may  possess  and  take  the  benefit  as 
his  own  of  the  eleven  leagues,  which  have 
been  granted  to  him  as  a  purchaser,  be,  his 
children,  heirs  and  successors,  or  whoever 
of  him  or  of  them  may  have  cause  or  may 
represent  action  or  right,  this  being  the  will 
of  the  state." 

When  these  facts  are  viewed  In  the  light 
of  the  law  oiuuclated  in  adjudications  of 
cases  similar  to  this,  we  think  It  Is  clear 
that,  upon  the  extension  of  final  titie  to  the 
grant,  the  law  pronounced  Wllllant  Hardin 
the  legal,  as  well  as  the  beneficial,  owner  of 
the  land.  In  other  words,  that  the  legal  titie 
to  the  premises  vested  in  Hardin,  and,  with- 
out more,  its  absolute  ownership  as  well.  It 
would  serve  no  useful  purpose  to  discuss 
this  question  or  give  the  reasons  upon  which 
its  decision  Is  grounded;  for  It  has  been  so 
thoroughly  discussed  and  the  reasons  so 
clearly  stated  in  other  cases  Involving  the 
Identical  question  that  we  need  only  dte 
them.  Hancock  v.  McKlnney,  7  Tex.  384; 
Ryan  v.  Jackson,  11  Tex.  391;  Fulton  v. 
Duncan,  18  Tex.  34;  Martin  v.  Parker, 
26  Tex.  253;  Manchaca  v.  Field,  62  Tex.  136; 
Hunnicutt  v.  Peyton,  1<X2  U.  S.  362,  26  !<.  fid. 
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113  :    Snrgbenor  r.  Ranger,  133  Fed.  408>  06 
<X   G.  A.  327.    Bnt  the  contention  of  defend- 
ants la  that  the  finding  of  the  trial  court  re- 
Cerred  to  In  the  assignment  is,  In  view  of 
axtraneona  evideace  introduced,  a  conclusion 
of    fact  rather  than  of  law,  and,  as  there 
was  evidence  to  support  It,  It  is  not  within 
ttie   province  of  this  court  to  disturb  such 
finding.    The  legal  relation  the  state  predi- 
cates upon  certain  facts  or  groups  of  facts 
between  parties  and  lends  its  force  to  a  reall- 
zatltKk  of  that  relation  Is  a  matter  of  law. 
Tills  legal  relation  zDust  be  determined  by 
tike  court  because  It  is  a  question  of  law,  and 
the  court  must  ai^ly  the  correct  rule  of  law 
to  It,  and  Is  otherwise  to  exercise  no  Inde- 
pendMit  Judgment  In  reference  thereto.    The 
court  does  not  really  decide  any  question, 
but  merely  declares  the  law  with  refermce 
to  the  particular  matter  Involved.    It  is  the 
facts  or  groups  of  facts  upon  which  the  state 
predicates  the  legal  relatlcm  between  the  par- 
ties that  must  be  found  by  the  Jury.    If,  then, 
as  Is  contended  by  defendants,  the  question 
raised  by  the  assignment   Is  one  of  fact, 
wbere  can  there  be  found  any  law  In  this 
case?    The  only  answer  that  can  be  given 
is  that  It  Involves  no  question  of  law,  only 
qnestlons  of  fact,  from  which  It  would  fol- 
low that  which  was  declared  to  be  law  In  the 
cases  dted  Is  not  law,  but  fact    In  Levins  v. 
Rovegno,  71  Cal.  273,  12  Pac.  161,  tbe  trial 
court  having  found  as  a  conclusion  of  law 
"that  the  defendants  are  the  owners  In  fee 
simple,  and  are  entitled  to  the  possession  of 
tbe  samey  and  the  plaintiff  Is  not  entitled  to 
any  part  of  the  same,  or  any  damage  for  the 
withholding  thereof,"  and  the  Supreme  Court 
being  asked  to  determine  whether  such  om- 
duslon  Is  an  ultimate  fact  to  be  found  by  the 
court  as  such  or  a  conclusion  of  law  to  be 
drawn  from  the  facts  found.  It  was  held  that 
tbe  court  below  properly  treated  the  owner- 
ship and  right  to  possession  of  the  demanded 
premises  as  a  conclusion  of  law  to  be  deduced 
frmn  tbe  facts  found.     In  Its  opinion  the 
oonrt  laid  down  the  rule  for  determining 
whether  a  given  conclusion  is  one  of  fact  or 
of  law,  as  follows:  "If,  fr<Mn  the  facts  in  evi- 
dence, tbe  result  can  be  reached  by  tbe  pro- 
cess of  natural  reasoning  adopted  In  tbe  In- 
vestigation of  truth.  It  becomes  an  ultimate 
fact,  to  be  found  as  such.    If,  on  the  other 
hand,  resort  must  be  had  to  the  artificial  pro- 
cess of  the  law.  In  order  to  reach  a  final  de- 
temilnatl<»,  the  result  is  a  conclusion  of 
law."    Tested  by  this  rule.  It  can  only  be  held 
that  the  question  Involved  In  the  assignment 
under  consideration  is  one  of  law;  for  by  no 
processes  of  natural  reasoning,  unaided  by 
the  artificial  processes  of  the  law,  can  It  be 
determined  that  the  title  to  tbe  land  In  con- 
troversy vested  In  William  Hardin  upon  the 
extensl<Hi  of  final  title  when  be  was  placed 
In  posocooliwi;  but  It  can  only  be  determined 
by  a  resort  to  the  artificial  processes  or  ap- 
plication of  principles  of  law. 
The  effect  of  extension  of  final  title  and 


placing  Hardin  In  possession  being  to  vest 
title  to  the  property  In  him,  such  effect  can- 
not be  avoided  by  extraneous  evidence.  This 
effect  Is  tbe  solemn  pronunclamento  of  tbe 
law,  and  not  a  matter  of  doubtful  construc- 
tion of  a  contract,  where  contemporaneous 
acts  and  declarations  of  the  parties  may  be 
looked  to  for  tbe  purpose  of  ascertaining  their 
Intention  In  order  to  properly  construe  the 
contract  But,  If  It  should  be  conceded  that 
this  could  be  done,  there  Is  an  entire  absence  of 
any  acts  or  declarations  of  tbe  parties  among 
themselves,  from  the  time  of  the  concession  of 
the  grant  to  Martinez  up  to  the  time  of  ex- 
tension of  final  title,  tending  to  Indicate  their 
Intention  was  other  than  is  shown  by  their 
written  contracts,  or  that  other  effect  should 
be  given  them  or  the  acts  of  the  commis- 
sioner in  extending  final  title  than  shown 
upon  their  face  and  pronounced  by  tbe  law. 
If  subsequent  acts  of  the  parties  could  be 
looked  to  in  order  to  show  that  Hardin  was 
not  Invested  with  title  or  ownership  In  tbs 
property,  the  facts  and  circumstances  are 
wholly  insufficient  to  warrant  any  such  con- 
elusion  of  facts;  but,  on  the  contrary,  the 
facts  and  circumstances  repel  any  such  con- 
clusion. It  may  be  that  they  tend  to  show 
that,  while  be  had  the  legal  title  to  the  land 
covered  by  the  grant,  he  held  the  larger  por- 
tion In  trust  for  others.  But  all  the  facts 
and  circumstances  Id  the  case  are  perfectly 
consistent  with  absolute  ownership  of  at  least 
an  Interest  in  the  grant  And,  as  plaintiffs 
showed  that  he  had  title  to  tbe  whole,  it  was 
for  the  defendants  to  prove  that  his  real  own- 
ership did  not  extend  to  the  entire  grant,  and 
show  the  extent  of  bis  interest  and  real  own- 
ership. Whether  It  was  shown  that  he  bad 
only  a  locative  Interest,  and,  if  so,  tbe  extent 
of  such  Interest,  we  need  not  determine ;  for, 
If  his  Interest  was  so  limited.  It  was  undi- 
vided and  extended  to  every  acre  of  tbe  grant, 
and  plaintiffs  were  entitled  to  recover  It,  If 
not  barred  by  the  statute  of  limitation ;  for, 
as  William  Hardin  died  in  June,  1839,  his 
power  of  attorney  to  William  K.  Hill,  au- 
thorizing him  "to  sell,  dispose  of  and  con- 
vey the  remaining  one-fourth  of  the  eleven 
leagues,"  ceased  to  be  of  any  effect  upon  bis 
death  In  1839,  and  any  attempt  to  execute 
such  power  after  that  time  would  be  of  no 
effect;  and,  such  estate  as  Hardin  held  being 
legal.  It  could  not  be  affected  by  stale  demand. 
Now,  as  to  the  question  of  limitations. 
William  Hardin,  as  has  been  seen,  died  In 
June,  1839,  leaving  surviving  as  bis  only 
heirs  his  wife,  Sarah  A.  Hardin,  and  two 
children,  Jane  O.  and  Joseph  W.  Hardin, 
aged  at  the  time  of  his  death  ten  and  eight 
years,  respectively.  The  wife,  Sarah  A.,  mar- 
ried O.  P.  Kelton  in  1840,  and  Kelton  died  In 
1857.  Ibe  disability  of  minority  of  Jane  O. 
Hardin  ceased  In  1850,  and  of  Joseph  W.  In 
1852 ;  and  the  disability  of  coverture  of  Sar- 
ah A.  Kelton  was  removed  by  the  death  of 
her  husband  In  1857.    There  was  on  April 
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10,  1843,  an  agreemoit  of  partition  between 
Charles  S.  Taylor,  H.  Washlneton,  and  James 
Davis  of  the  grant  of  11  leagues,  in  which  it 
is  stated  that  William  Hardin  has  an  un- 
settled claim  to  a  portion  of  said  lands  on  ac- 
count of  his  serrices  in  locating,  procuring 
title,  and  otherwise  attending  to  same ;  and  a 
provision  is  made  therein  for  James  Davis 
settlhig  said  claim  of  William  Hardin  to  the 
satisfaction  of  his  heirs  and  representations. 
The  deed  of  March  2,  1836,  from  William 
Hardin  to  W.  K.  Hill,  conveying  three-fourths 
of  the  11  leagues,  contains  also  a  power  of 
attorney,  authorizing  and  empowering  Hill 
to  dispose  of  and  convey  the  remaining  one- 
fourth  of  the  grant  In  sach  manner  as  he 
may  think  proper.  League  No.  8  was  com- 
nmnly  know  as  the  "upper"  and  league  No.  2 
as  the  "lower"  league.  No.  8  was  in  posses- 
sion of  James  Davis,  and  a  portion  thereof 
continuously  used,  occupied,  and  cultivated  by 
him  from  1838  up  to  1846,  when  Reuben  D. 
Palmer  took  possession  thereof.  He  had  con- 
tinuous possession  thereof,  continuously  used, 
occupied,  and  cultivated  a  portion  of  the 
league  through  tenants  and  overseers  from 
the  time  he  went  Into  possession  until  1848, 
and  from  that  time  liad  continuous  possession 
of  both  of  the  leagues,  using,  occupying,  and 
cultivating  through  tenants  and  overseers  a 
portion  of  each  until  he  sold  to  B.  A.  and  R. 
J.  Palmer  in  1855.  During  all  that  time  B. 
A.  Palmer  had  authority  to  act  for  Reuben 
D.  Palmer  and  all  of  his  acts  In  connection 
to  said  leagues,  in  the  manner  of  use,  occu- 
pation, cultivation,  renting,  and  possession 
thereof  and  the  payment  of  taxes  thereon  were 
acts  by  him  as  agent  of  Reuben  D.  Palmer. 
Upon  said  sale  by  Reuben  D.  to  B.  A.  and  R. 
J.  Palmer  of  the  two  leagues,  the  vendees  took 
possession  thereof  and  bad  continuous  pos- 
session of  both,  using,  occupying,  and  culti- 
vating through  tenants  a  portion  of  each  from 
the  time  of  the  conveyance  to  them  in  1856 
until  December  29,  1S59,  when  they  sold 
1,108  acres  of  the  lower  league  to  S.  F.  Noble, 
which  Included  all  of  the  Improved  part  of  the 
league.  But  they  and  their  heirs  and  legal 
representatives  remained  in  continuous  pos- 
session of  the  upper  league,  continuously  us- 
ing, occupying,  and  cultivating  through  ten- 
ants and  overseers  a  portion  thereof  until 
the  summer  of  1873.  S.  F.  Noble,  upon  the 
sale  to  him  by  B.  A.  and  R.  J.  Palmer,  on 
December  29,  1859,  went  Into  possession  of 
the  1,108  acres  sold  to  him,  and  used,  occu- 
pied, and  cultivated  the  same  until  December 
1,  1865,  when  he  reconveyed  to  R.  J.  Palmer 
and  the  heirs  of  D.  A.  Palmer.  From  that 
time  the  Palmers  had  continuous  possession 
of  league  No.  2,  using,  occupying,  and  culti- 
vating a  portion  thereof  through  tenants  and 
overseers  until  August  10,  1877,  when  they 
sold  1,108  acres  thereof  to  S.  P.  Christian  and 
Thomas  J.  Hare;  said  1,106  acres  being  the 
same  formerly  sold  to  S.  F.  Noble  and  is  de- 
8crll>ed  by  metes  and  bounds.  Christian  and 
Hare  bad  continuous  possession  of  said  1,108 


acres  from  the  date  of  said  conv^ance  t» 
them,  using,  occupying,  and  cultivating  same 
until  November  20,  1881,  when  Christian  sold 
his  Interest  therein  to  his  oo-toiant.  Hare, 
and  fnHU  that  date  until  his  death  Hare  bad 
continuous  possession  of  the  1,108  acres,  us- 
ing, occupying,  and  cultivating  the  same,  and 
upon  his  death  his  title  descended  to  and  vest- 
ed in  his  daughter.  Pearl  Lowe,  wife  of  O.  X. 
Lowe,  defendants  herein,  who  from  that  tlm* 
has  bad  continuous  possession  of  the  1,10ft 
acres,  using,  occupying,  and  cultivating  tba 
same  Defendants  and  those  under  whom 
tb^  claim,  have  regularly  paid  taxes  on  the 
land  in  controversy  as  they  fell  due  for  all  the 
years  from  1847  to  1860,  inclusive.  They  alao 
paid  all  taxes  on  said  land  for  the  years  1862, 
1865,  1866,  and  1867,  and  from  1870  to  1881, 
Inclusive,  and  for  each  year  thereafter  up  to 
and  Including  the  year  1903.  They  aasesaed 
all  the  land  for  taxes  for  the  year  1861.  D»- 
fendants  and  those  under  whom  they  claim, 
during  the  time  of  their  respective  posaes- 
slons,  claimed  title  to  the  land  in  controversy 
under  the  following  deeds,  which  were  duly 
recorded,  viz.:  Deed  from  J.  D.  Martlnes 
to  a  S.  Taylor,  dated  August  9,  1837,  con* 
veying  an  undivided  one-half  interest  in  th» 
11  leagues  of  land,  and  recorded  in  Liberty 
county  deed  records  November  28,  1837,  re- 
recorded in  the  same  records  April  19,  1844, 
and  February  16,  1904.  Deed  from  C  S. 
Taylor  to  James  Davis,  dated  June  20,  1846. 
conveying  am  undivided  one-half  interest 
in  the  11  leagues  of  land,  which  was  re- 
corded in  Liberty  county  on  November  6, 1848, 
and  re-recorded  in  the  same  records  April  1, 
1890.  A  deed  from  Bdward  A.  Palmer  to 
Reuben  D.  Palmer,  dated  November  9,  1846, 
conveying  the  two  leagues  as  a  single  tract, 
described  by  metes  and  bounds,  recorded  In 
Liberty  county  November  10,  1847,  and  re- 
recorded tn  same  records  January  7,  1879.  A 
deed  from  R.  A.  Palmer  to  B.  A.  and  Reuben 
D.  Palmer,  dated  May  10,  1856,  conveying  the 
two  leagues  by  number  and  referring  the  two 
deeds  from  Davis  and  wife  to  B.  A.  Palmer, 
which  deed  was  recorded  in  Liberty  county 
February  21,  1866,  and  re-recorded  in  same 
records  August  12,  1862,  and  re-recorded  in 
said  records  February  16, 1004.  A  deed  from 
W.  H.  Palmer  to  B.  P.  Christian  from  R.  J. 
and  B.  A.  Palmer  to  S.  P.  Christian  and 
Thomas  J.  Hare,  dated  August  10,  1877,  con- 
veying 1,108  acres  out  of  league  No.  2,  record- 
ed November  20, 1881,  in  Liberty  county,  Tex. 
And  deed  from  S.  P.  Christian  to  J.  P.  Hare, 
dated  January  19, 1881,  conveying  1,108  acres 
of  league  No.  2,  and  recorded  in  Liberty  coun- 
ts deed  records  November  20,  1881. 

It  will  be  seen  from  the  facts  stated  that 
James  Davis,  under  whom  defendants  claim, 
went  into  possession  of  the  uppor  league  in 
1838,  which  was  prior  to  William  Hardin's 
death,  claiming  it  under  a  deed,  and  occupied 
it  continuously  from  then  up  to  1846.  This 
possession,  however,  cannot  l>e  considered 
adverse  to  the  locative  Interest  of  Hardin  ac- 
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knowledged  by  Davis  In  the  agreemoit  of 
partition  on  April  12,  1843,  but  muet  be  re- 
garded In  snbordlnatlon  of  nidi  interest 
Reuben  D.  Palmer,  who  took  poasesslon  of  the 
aame  leaj^ae  under  deed  from  DstIb  In  1846, 
must  likewise  be  regarded  as  holding  subject 
to  such  locative  interest  up  to  1848.  So  there 
was  no  adverse  holding  to  such  interest  until 
November  6,  1848,  when  B.  A.  Palmer  and 
R.  J.  Palmer  took  i)os8ession  of  both  leagues 
under  deed  of  that  date  from  Reuben  D. 
Palmer  conveying  both  as  one  tract  of  land. 
This  deed  was  clearly  a  repudiation  of  any 
Interest  that  Hardin  or  his  heirs  may  have 
had  in  the  land.  Shebblefleld  v.  Hemson,  16 
l^ex.  Ct  Rep.  86.  The  possession  of  E.  A. 
and  R.  J.  Palmer  continued  until  I>ecember 
29,  1859,  when  it  was  abandoned  as  to  all 
the  land,  exc^t  1,108  acres  on  the  lower 
league,  which  was  then  sold  to  S.  F.  Noblei 
During  this  period  all  the  conditions  of  the 
statute  of  flve-year  limitations  were  per- 
formed. And,  as  the  minority  of  Jane  O. 
Hardin  ceased  in  1860  and  Joseph  W.  in  1852, 
title  under  such  statute  was  acquired  against 
them  as  to  both  leagues.  But,  as  this  ad- 
verse possession  of  both  leagues  was  not  tak- 
en until  after  the  wife  of  William  Hardin,  de- 
ceased, married  Kelton,  and  her  coverture  con- 
tinued until  1857,  title  to  none  of  the  land, 
save  as  to  the  1,108  acres  mentioned,  was  ac- 
quired against  her.  The  1,108  acres  of  the 
lower  league  has  continued  in  adverse  pos- 
session under  all  the  conditions  that  would 
give  title  by  both  the  five  and  ten  year  stat- 
ute has  continued  from  November  6,  1848, 
down  to  the  time  of  flllnj;  this  suit  What- 
ever interest  vested  In  Mrs.  Kelton  upon  Har- 
din's death,  which,  under  the  evidence,  did 
not  exceed  one-fourth  of  the  land,  to  the  two 
leagues  in  controversy,  she  Is  entitled  to  re- 
cover, except  as  to  the  1,108  acres,  to  which 
her  recovery  Is  barred.  It  would  seem  from 
the  evidence  before  us  that  such  interest  is 
community,  which.  If  such  Is  the  case,  would 
be  one-half  of  the  interest  owned  in  the  land 
by  herself  and  husband.  But  we  cannot, 
fltHtt  the  facts  before  us,  determine  Its  ex- 
tent 

Therefore  the  Judgment  of  the  district 
court,  exc^t  to  such  Interest,  will  be  affirmed, 
and  It  will  be  reversed  and  remanded  simply 
for  the  purpose  of  determining  such  interest, 
and,  when  determined,  the  trial  court  will  en- 
ter Judgment  in  favor  of  plalntlCTs  for  such 
interest 

Affirmed  in  part  <u>d  reversed  and  remand- 
ed in  part  with  instructions. 


TEXAS  A  N.  O.  R.  CO.  v.  HARRINGTON. 
{Court  of  Civil  Appeals  of  Texas.    Dec.  3, 1906.) 

1.  CaBKOCBS  — IRJITBY  TO  PAanRGUUI  —  Ml8- 
lAAniNO  iNSTBUCnONS. 

An  instmction,  in  an  action  by  a  husband 
f«r  injories  to  liia  wife  while  a  passenger,  that 
<he  carrier  was  responiible  to  plaintiff  if  its 


failure  to  nse  the  proper  degree  of  care  was 
the  proximate  cause  of  the  injniy,  though  the 
wife  might  liave  been  guilty  of  negligence,  unless 
it  appeared  that  she  could,  by  tlie  exerdae  of 
ordinary  care,  have  avoided  the  consequences 
of  the  negligence  of  the  carrier,  was  misleading, 
l>ecauBe  susceptible  of  tlie  construction  tiiat 
plaintiff  might  recover  notwithstanding  the  neg- 
ligence of  the  wife. 

2.   SaMX  —  CONTBIBUTOBT  NbOUOBNCB  —  E!VI- 
DBNCX. 

A  white  female  passeiwer  sustained  in- 
juries In  consequence  of  the  failure  of  the  car- 
rier to  heat  its  coach.  The  smoking  and  colored 
coiwhes  and  a  sleeper  were  warm.  It  was  not 
shown  that  the  passenger  knew  that  there  was 
a  sleeping  car  attached  to  the  train,  or  that 
the  other  two  coaches  were  warm.  No  one, 
in  answer  to  her  complaints,  told  her  to  go  into 
others  cars  because  they  were  warm.  She  could 
not,  without  violating  the  law,  go  into  the 
negro  coach,  and  females  were  not  expected  to 
occupy  the  smoking  car.  H«ld  insnmcient  to 
raise  the  issue  of  contributory  negligence  of 
the  passenger  in  failing  to  go  into  another  coach. 
8.  TbiaI/— Instbuctions— Rbpetition   of  Ik- 

STBTTCnONS. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger due  to  the  failure  of  the  carrier  to 
heat  its  coach,  to  furnish  reasonably  safe  means 
of  transfer  from  one  train  to  another,  and  to 
furnish  a  reasonable  opportunity  to  procure  food 
during  the  Journey,  the  court  in  its  main  charge 
submitted  the  combined  causes  as  a  ground  for 
recovery,  a  requested  charge,  submitting  the 
various  causes  as  distinct  grounds  of  recovery. 
was  not  objectionable  aa  being  a  repetition  m 
tlie  instmction  given. 

[E)d.  Note.— For  cases  in  point,  see  Cent  IMg. 
vol.  46,  Trial,  i{  513,  651-659.] 

4.  Same  —  Ikbtbuctions  —  Apfz-ioabilitt 

TO  E]vidbncb. 

A  passenger  received  injuries  because  ot  the 
failure  of  the  carrier  to  furnish  a  safe  means 
of  transfer  from  one  of  its  trains  to  another. 
It  was  about  dark  when  the  transfer  was 
undertaken.  The  passenger  had  not  been  over 
the  ground,  and  had  no  means  of  knowing  in 
advance  the  condition  of  the  ground,  or  any- 
thing more  than  the  state  of  the  weather,  and 
she  had  no  means  of  learning  in  advance  that 
the  carrier  had  failed  to  provide  a  dry  means  of 
transfer.  Held,  that  the  court  properly  refused 
to  charge  that  if  the  passenger,  by  the  exercise 
of  care,  could  have  learned  of  the  condition  of 
the  ground  before  she  made  the  transfer,  she 
coum  not  recover  for  its  consequences. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  M  596-612.] 

6.  BviDENOE— Faii.i;bb  to  Caix  Witrbsses— 

PBXsmiPTioNS. 

An  action  for  injuries  to  a  passenger  was 
liased  on  the  carrier's  failure  to  provide  a  safe 
means  of  transfer  from  one  train  to  another, 
and  to  furnish  a  reasonable  opportunity  to 
procure  food  during  the  journey.  There  were 
two  other  passengers  on  the  coach,  whom  plain- 
tiff did  not  call  aa  witnesses.  The  other  pas- 
sengers did  not  make  the  transferg  but  their 
testimony  might  have  been  material  on  Uie 
other  issue.  Held,  that  the  court  improperly 
excluded  testimony  showing  the  presence  of  the 
other  passengers,  and  that  plaintiff  failed  to 
call  them  as  witnesses,  though  he  knew  where 
they  resided. 

[EJd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  aO,  EWdence,  {  97.] 

6.  Evidence— Hbabsat. 

It  is  not  competent  for  a  physician  to  tes- 
tify tliat  a  passenger  suing  for  injuries  had 
consulted  him  as  to  the  eause  of  the  ailment 
complained  of,  and  that  he  had  advised  her 
that  the  ailment  was  not  due  to  the  hardships 
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sustained  by  her  during  her  trip,  and  had  ad- 
Tised  her  not  to  sue ;  the  opinion  being  heanay. 
[E<d.  Note.— For  cases  in  point,  le*  Cent  Dig. 
▼oL  20,  Evidence,  S§  1168-1173.] 

7.  Triai/— Conduct   or   Cocmsxii— Imfbofib 

Abouueht. 

The  argument  of  counsel,  in  an  action  for 
injuries  received  by  a  passenger,  tliat  the  pas- 
senger was  his  neighbor,  that  he  wished  the  Jury 
knew  her  aa  he  knew  her,  that  if  they  did,  they 
could  not  be  made  to  believe  that  she  was  sham- 
ming, and  that  she  was  swearing  to  a  lie,  etc^ 
was  reversible  error. 

[Ed.  Note.— 'For  cases  in  point,  see  Cent.  Dig. 
TOl.  46,  Trial,  g  302.] 

&  APPEAI.  —  HABHI.EBa  Ebbob  —  BUUHOB 
OW  EXCBPTIONB  TO  PETITION. 

Where,  in  an  action  for  injuries  to  a  pcM- 
senger,  no  damages  were  asked  on  the  theory 
that  the  carrier  was  guilty  of  gross  negligence 
and  willful  and  indifferent  conduct,  as  alleged 
in  the  petition,  and  the  trial  court  ignored  the 
allegation  as  surplusage,  the  error  in  overruling 
an  exception  to  the  allegation  was  not  material. 

9.  Cabbiebs — Cabbiage  of  Pabsekoebs— Ac- 
commodations DuBiNo  Tbanbit — Obliqa- 
HON  TO  Furnish  Food. 

It  is  the  duty  of  a  carrier  to  use  due  care 
to  furnish  opportunity  to  its  passengers  to 
procure  food,  where  they  are  delayed  by  a 
wreck  due  to  its  own  fault,  for  the  delay 
calls  on  it  to  see  that  no  injury  comes  to  its 
passengers  which  it  may  reasonably  prevent, 
and  its  obligation  depends  on  the  condition 
and  environment  of  the  passengers ;  though  a 
passenger  cannot  recover  for  the  carrier's  fail- 
are  to  act  where  he,  by  preferring  a  request 
either  to  the  employfa  of  the  carrier  or  fel- 
low passengers,  could  have  procured  necessary 
food. 

10.  Same. 

The  duty  of  a  carrier,  when  its  train  is 
on  time,  to  give  opportunity  to  its  passengers 
to  procure  food  at  regular  eating  stations  is 
discharged  when  it  exercises  care  to  furnish 
an  opportunity  to  those  in  ordinary  physical 
condition  to  procure  food  for  themselves,  and 
it  is  not  ordinarily  its  duty  to  convey  food  to 
infirm  passengers. 
11   Sams. 

A  female  passenger,  carrying  a  child,  board- 
ed a  train  in  the  morning,  with  a  reasonable 
expectation  of  reaching  her  destination  by  noon, 
according  to  the  carrier's  schedule.  The  train 
was  delayed  in  consequence  of  a  wreck.  The 
train  subsequently  stopped  at  a  station  where 
an  eating  house  was  maintained  not  far  from 
the  tracks.  Held,  that  the  carrier  was  not  re- 
leased from  failure  to  procure  food  for  the  pas- 
senger by  the  fact  that  the  food  was  within 
reasonable  reach  of  the  average  passenger,  un- 
less by  exercising  care  she  could  have  procured 
food. 

Appeal  from  District  Court,  Nacogdochea, 
County ;  Jas.  I.  Perkins,  Judge. 

Action  by  W.  O.  Harrington  against  the 
Texas  &  New  Orleans  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed  and  remanded. 

Baker,  Botts,  Parker  &  Oanrood,  and 
Blount  ft  Garrison,  for  appellant  June  O. 
Harris,  for  appellee. 

GILL,  C.  J.  W.  0.  Harrington  brought 
this  6uit  against  the  Houston  East  ft  West 
Texas  Railroad  Company  to  recover  damages 
for  Injuries  alleged  to  have  been  suffered  by 
his  wife  while  a  passenger  on  one  of  defend- 
ant's trains,  and  being  due  to  the  negligence 


of  defendant  in  falling  to  heat  Its  coadi.  In 
ftiiling  to  furnish  her  a  reasonably  safe  and 
comfortable  means  of  transfer  from  oae  of 
Its  trains  to  another  at  a  point  where  a  wretik 
had  occurred,  and  In  falling  to  furnish  her  a 
reasonable  opportunity  to  procure  food  dar- 
ing a  Journey  from  Nacogdoches  to  Dallaa» 
lasting  about  22  hours.  The  defendant  an- 
swered by  general  denial  and  special  pleas  of 
contributory  negligence,  the  nature  of  which 
will  be  disclosed  In  their  proper  connection. 
There  was  a  verdict  and  Judgment  for  $2, 
600  in  favor  of  plaintiff,  and  the  defendant 
company  has  appealed. 

The  facts  are  substantially  as  follows :  On 
February  3,  1905,  at  6 :30  in  the  morning,  the 
plaintiff's  wife  purchased  a  ticket  and  took 
passage  at  Nacogdoches,  Tex.,  on  one  of  de- 
fendant's passenger  trains  destined  for  Dal- 
las. The  train  proceeded  on  Its  way  until 
it  reached  a  point  about  2%  or  8  miles  from 
Nacogdoches,  where  Its  further  progress  was 
obstructed  by  a  wreck.  The  train  was  due  at 
Dallas  at  11 :55  a.  m.  The  weather  was  cold 
when  plaintiff  boarded  the  train  that  morn- 
ing, and  she  took  such  wraps  as  she  thought 
she  would  need.  She  bad  with  her  a  baby  In 
arms  and  a  suit  case  and  box.  When  tha 
train  stopped  at  the  wredc.  It  remained  at 
or  near  that  point  until  5  o'clock  that  after- 
noon. About  noon  the  plaintiff,  having  be- 
come hungry  and  impatient,  asked  the  con- 
ductor to  back  the  train  to  Nacogdoches; 
that  point  being  In  sight  from  where  the  train 
was.  The  conductor  declined,  on  the  ground 
that  he  had  orders  to  hold  the  train  where 
It  was.  During  the  day  the  train  operative* 
arranged  for  dinnet  for  the  passengers  at  a 
farm  house  200  or  300  yards  from  the  train, 
but  It  was  raining  and  sleeting,  so  plaintiff, 
being  Incumbered  with  her  baby,  did  not  go^ 
nor  did  she  request  either  the  train  opera- 
tives or  any  of  the  passengers  to  bring  her 
food.  She  took  no  food  with  her  on  tha 
Journey,  as  the  train  was  due  at  Dallas  be- 
fore noon.  About  6  o'clock  that  evening  tha 
passengers  were  transferred  from  that  train 
to  one  on  the  opposite  side  of  the  wreck,  in 
order  that  they  might  continue  their  Journey 
In  the  direction  of  Dallas.  It  was  about  dark, 
the  weather  had  become  very  cold,  and  it 
was  sleeting.  In  order  to  get  to  the  Dallaa 
train  the  passengers  had  to  walk.  The 
ground  was  wet  and  at  some  points  the  mad 
was  over  plaintiff's  wife's  shoes.  As  a  conse- 
quence, she  got  her  feet  very  wet  Two  of 
the  passengers  aided  her  In  makUic  the 
transfer,  one  carrying  her  baby,  the  other  her 
baggage.  Instead  of  making  the  transfer  she 
could  have  returned  to  Nacogdoches,  as  Ibe 
train  she  left  was  backed  to  that  point,  and 
this  she  knew  would  be  done.  When  she  de- 
cided to  make  the  transfer  she  did  not  know 
what  means  the  defendant  had  provided  for 
the  transfer,  and  did  not  know  that  sha 
would  have  to  walk  tbrou^  mud  and  water 
deep  enough  to  wet  her  feet  When  she  got 
Into  the  other  coach,  she  toond,  according  to 
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ber  testimony,  that  the  fire  had  about  died 
out  and  the  coach  was  cold.  She  asked  the 
oondoctor  to  haye  a  fire  made,  but  received 
no  reply.  Thereafter  she  asked  the  porter, 
and  be  told  her  the  coal  was  oat,  but  they 
would  get  some  when  they  readied  Jackson- 
Tllle.  When  they  passed  that  point  she  again 
reminded  the  porter,  and  was  told  that  they 
had  not  had  time  to  get  the  coal.  She  then 
spoke  again  to  the  conductor,  and  he  told  her 
the  stove  was  "no  good."  She  remained  in 
tiie  cold  coach  until  they  reached  Dallas  at 
3  o'clock  the  next  morning,  and  suffered  much 
from  cold,  also  from  lack  of  food.  She  had  to 
nae  her  wraps  to  keep  the  child  warm.  The 
coach  was  old,  and  the  cold  wind  came 
through  the  lll-fittlng  windows.  There  is 
testimony  tending  to  show  that  as  a  conse- 
quence of  her  exposure  in  the  cold  coach  and 
her  wet  feet  she  contracted  a  severe  rheuma- 
tism in  her  muscles  and  joints,  whldi  has 
pot  her  on  crutches,  and  rendered  her  a  per- 
manent sufferer  and  cripple. 

On  the  question  of  opportunity  to  procure 
food  at  Athens,  an  eating  point  on  defend- 
ant's line  which  the  train  reached  that  night 
about  10  o'clock,  the  proof  shows  that  the 
eating  house  was  about  60  yards  from  the 
train,  and  that  other  passengers  ate  at  that 
point  Plaintiff's  wife  did  not  go  on  account 
of  the  baby  and  the  fact  that  It  was  raining, 
nor  did  she  send  for  any  food,  or  request  any 
one  to  bring  her  food. 

The  appellant  undertakes  to  present  many 
assignments  of  error.  It  is  not  necessary 
that  we  shall  dispose  of  each  of  them  in  de- 
tail. Several  of  them,  however,  require  ex- 
tended notice. 

The  following  portion  of  the  court's  charge 
is  assailed  as  error:  "The  defendant  com- 
pany is  responsible  to  the  plaintiff  for  an  in- 
jury, such  as  here  complained  of,  whlcb  his 
wife  may  have  received,  If  its  negligence,  or 
the  negligence  of  its  agents  or  servants,  to 
use  the  degree'  of  care  and  caution  above  set 
forth,  was  the  primary,  direct,  and  proxi- 
mate cause  of  the  injury,  although  there  may 
have  been  negligence  also  on  the  part  of  the 
plalntltTs  wife,  unless  it  appears  that,  under 
tile  drcnmstances  of  the  case,  she  could,  by 
the  exercise  of  ordinary  care,  have  avoided 
the  consequences  of  the  negligence  of  the  de- 
ftodant  or  Its  agents,  keeping  in  view  the 
rule  or  standard  hereinbefore  laid  down." 
The  objections  urged  are  that  It  assumes  the 
injuries  to  have  been  proven,  that  it  Is  con- 
fusing, meaningless,  and  unintelligible,  and 
that  It  is  errcmeous,  in  that  It  Instructs  the 
jury  that  the  plaintiff  may  recover  notwith- 
standing the  plaintiff's  wife  may  have  also 
been  guilty  of  negligence. 

It  is  certainly  true  that  the  meaning  of  the 
court  is  not  clearly  expressed,  and  that  the 
diarge  is  easily  susceptible  of  the  construc- 
tl<Hi  that  the  plaintiff  may  recover  notwith- 
standing the  negligence  of  his  wife.  It  was, 
perliaps,  proper  for  the  court,  under  the  facts, 
to  diarge  the  jury  that,  though  the  plaintiff's 


wife  may  have  been  negligent,  yet  if  ber  want 
of  care  did  not  contribute  to  her  Injuries  she 
might  still  recover.  But  the  charge  Is  not 
so  framed,  and  we  think  the  assignment 
should  be  sustained. 

There  was  evidence  tending  to  show  that 
the  smoking  coach  and  the  colored  coach 
were  warm  and  comfortable,  and  that  a 
sleeper  was  attached  to  the  train  which  was 
also  warm.  It  was  not  shown  that  plaintiff's 
wife  knew  of  the  fact  tliat  there  was  a 
sleeping  car  attached  to  the  train,  or  that  the 
other  two  coaches  were  warm,  nor  that  any 
one.  In  answer  to  ber  complaints  as  to  the 
cold  car,  told  her  to  go  into  other  cars  be- 
cause they  were  warm,  or  for  any  reason. 
The  law  forbade  her  to  go  into  the  negro 
coach,  and  it  is  a  matter  of  common  Icuowl- 
edge  that  ladles  are  not  expected  to  occupy 
the  smoking  car.  Upon  this  state  of  facts, 
the  court  withdrew  from  the  jury  the  Issue 
of  contributory  negligence  on  her  part  in  fall- 
ing to  go  into  another  coach.  We  are  of  opin- 
ion that  upon  the  record  as  It  stands  there 
was  no  error  in  this,  and  the  assignment 
presenting  the  point  Is  overruled. 

The  court  charged  the  Jury,  in  substance, 
at  the  request  of  plaintiff,  that  If  the  defend- 
ant was  negligent  either  In  failing  to  back 
the  train  to  Nacogdoches  In  the  first  Instance, 
or  otherwise  providing  food  for  plaintiff's 
wife,  or  in  the  matter  of  the  transfer,  or  in 
the  matter  of  the  cold  and  uncomfortable  car, 
and  such  negligence  was  the  proximate  cause 
of  the  injuries,  if  any,  to  find  for  plaintiff. 
Appellant  here  complains  that  It  is  but  a 
repetition  of  the  main  charge  upon  these 
points.  This  objection  Is  not  tenable.  The 
court  had  submitted  the  combined  causes  as 
a  ground  for  recovery,  and  the  plaintiff  by 
this  charge  sought  to  have  the  various  causes 
submitted  as  distinct  grounds  of  recovery. 
In  view  of  another  trial,  however,  we  call 
attention  to  the  fact  that  there  Is  no  evidence 
that  lack  of  food  caused  the  rheumatism, 
which  was  the  wife's  principal  injury.  The 
recovery  for  lack  of  food  under  the  facts,  and 
standing  alone,  could  only  be  for  the  conse- 
quent discomfort.  No  permanent  evil  conse- 
quence Is  even  hinted  at  It  may  be,  how- 
ever, tliat  the  lack  of  food  for  so  many  hours 
rendered  her  more  susceptible  to  cold,  and 
if  allegations  as  to  the  cold  car  are  establish, 
ed  may  be  considered  by  the  jury  In  connec- 
tion therewith. 

The  defendant  requested  a  charge  to  the 
effect  that  if  plaintiff,  by  the  exercise  of  care, 
could  have  learned  of  the  condition  of  the 
ground  before  she  made  the  transfer,  then 
she  cannot  recover  for  any  of  Its  consequen- 
ces. The  evidence  is  undisputed  that  It  was 
about  dark  when  the  transfer  was  undertak- 
en; that  the  plaintiff  had  not  been  over  the 
ground,  and  bad  no  means  of  knowing  in 
advance  the  condition  of  the  ground,  or  any- 
thing more  than  the  state  of  the  weather. 
She  bad  no  means  of  learning  In  advance 
that  the  company  bad  failed   to  provide  a 
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dry  means  of  transfer.  We  think  the  court 
charged  correctly  upon  the  point,  and  did 
not   err   In   refusing   the   requested   charge. 

With  reference  to  the  exclusion  of  testi- 
mony that  there  were  two  other  ladles  on 
the  first  coach,  that  plaintiff  knew  where 
they  resided,  and  bad  not  called  them  as 
witnesses,  the  plaintiff  being  content  to  rely 
alcme  upon  the  testimony  of  his  wife,  we  are 
of  opinion  that.  In  view  of  the  fact  that  the 
two  ladies  did  not  make  the  transfer,  it  is 
perhaps  Immaterial;  but,  as  the  failure  to 
provide  food  to  plaintiff  during  the  day  and 
the  circumstances  under  which  It  was  sup- 
plied generally  are  issues  upon  which  there 
is  some  conflict,  we  are  inclined  to  think  the 
evidence  should  have  been  admitted  for  the 
reasons  urged  by   appellant 

The  defendant  offered  to  prove  by  Dr. 
Graham,  the  physician  who  treated  plaintiffs 
wife  after  she  reached  Dallas,  that  she  con- 
sulted blm  as  to  the  cause  of  her  rheumatism; 
that  he  advised  her  It  was  not  due  to  the 
hardships  of  her  trip,  and  advised  her  not 
to  sue.  On  objection  of  plaintiff  the  evidence 
was  excluded,  and  defendant  complains. 
The  evidence  was  properly  excluded.  The 
doctor's  opinion,  expressed  to  her,  was  clearly 
hearsay.  His  (pinion  as  a  medical  expert 
was  admissible  In  the  form  of  direct  testi- 
mony from  him,  and  could  derive  no  legiti- 
mate force  from  the  fact  that  It  had  been 
previously  expressed  to  her. 

The  court,  In  charging  upon  the  burden  of 
proof,  added  that  "the  greater  number  of 
witnesses  does  not,  of  itself,  determine  the 
preponderance  of  the  evidence."  In  view 
of  the  fact  that  the  Judgment  must  be  re- 
versed upon  other  grounds,  we  do  not  deter- 
mine whether,  under  the  facts  of  this  case, 
the  charge  complained  of  was  harmful  to 
appellant  Such  comments,  however,  while 
sound  In  law,  are  likely  to  prove  misleading, 
and  have  been  uniformly  condemned.  Rail- 
way V.  Smith,  63  S.  W.  1064,  2  Tex.  Ot  Rep. 
823,   and  authorities   cited. 

Evidence  was  offered  by  plaintiff,  and  ad- 
mitted over  objection,  after  the  case  was 
closed  and  argument  begun.  It  was  offered 
in  view  of  certain  positions  taken  in  argu- 
ment by  counsel  for  defendant  which  could 
not  well  have  been  foreseen.  We  Incline 
to  the  opinion  that  the  court  did  not  abuse 
his  discretion  In  hearing  the  evidence.  As 
this  incident  of  the  trial  is  not  likely  to  be 
repeated,  we  make  no  further  comment 

In  his  concluding  argument  to  the  Jury 
one  of  plaintlflT's  counsel,  after  commenting 
upon  the  fact  that  defendant's  counsel  had 
asked  the  plaintiff's  'wife  and  one  other 
whether  she  had  not  recently  Xteen  shopping 
without  her  cmtches,  and,  receiving  a  nega- 
tive answer,  pursued  the  inquiry  no  farther, 
proceeded  to  use  the  following  language:  "I 
knew  what  Mrs.  Harrington's  answer  would 
be,  and  I  knew  that  he  would  not  prove  by 
any  witness  that  she  had  not  told  the  truth.  I 
knew  that,  when  she  said  she  was  lame  and 


suffering,  that  no  man  could  prove  by  a  repu- 
table witness  to  the  contrary.  Mr.  Garrison 
made  fun  of  her  crutches,  laughed  at  her  lame- 
ness, made  a  comedy  out  of  those  medicine 
bottles,  and  tried  to  make  you  believe  that  she 
was  putting  on,  and  practicing  a  fraud  upon 
the  railroad  company.  Gentlemen,  she  is  my 
neighbor;  yes,  she  Is  my  wife's  neighbor. 
I  wish  you  knew  this  woman  as  I  know  her. 
If  you  did,  you  couldn't  be  made  to  laugh 
at  her  distress;  you  could  not  be  made  to  be- 
lieve that  she  was  shamming  lameness,  and 
that  she  was  swearing  a  He  before  this  conrt 
and  Jury.  Tou  would  then  know,  instead 
of  being  a  sufferer  in  distress,  that  she  ad- 
ministered to  the  suffering  and  distressed  at 
the  midnight  hour;  that  those  crippled  feet 
were  always  swift  to  respond  to  the  cry 
of  distress.  Do  you  believe  that  a  woman 
who  could  keep  house,  do  her  own  cook- 
ing, attend  to  her  children,  and  take  in  sew- 
ing, and  bake  bread  and  sell  It  to  help 
her  husband,  would  be  guilty  of  such  a 
crime?"  The  language  was  excepted  to  at 
the  time,  and  the  court  refused  to  Interfere. 
The  action  of  counsel  and  the  court  Is  here 
complained  of  as  error,  and  we  think  the 
complaint  well  founded.  The  matter  com- 
plained of  was  not  argument,  but  testimony 
unsworn,  and  inadmissible  If  crflered  in  the 
due  course  of  the  trial.  It  was  in  its  very 
nature  prejudicial,  since  it  served.  In  a  way 
not  allowable  nnder  the  rules  of  evidence, 
and  certainly  not  In  argument,  to  bolster 
up  the  diaracter  of  plaintiffs  wife  as  a  wit- 
ness and  to  support  her  testimony.  With 
the  evidence  sharply  conflicting  at  every 
point  this  error  alone  will  require  a  reversal 
of  the  Judgment  The  rules  contemplate 
that  counsel  should  conflne  his  argument  to 
matters  within  the  record,  and  counsel  who 
desire  a  valid  Judgment  should  be  careful 
to  observe  them. 

The  language  complained  of  In  the  tw«tty- 
slxth  assignment  docs  not  receive  our  ap- 
proval, but  it  does  not  influence  the  dlspost- 
tl<m  of  this  appeal. 

The  same  may  be  said  of  the  language 
complained  of  In  the  twenty-seventh,  tw«ity- 
eighth,  and  twenty-ninth  assignments.  Coun- 
sel should  observe  the  rules  governing  argu^ 
ment  and  the  proprieties  of  debate. 

In  describing  the  conduct  of  appellant's 
train  operatives,  upon  which  the  cause  of 
action  was  predicated.  It  was  referred  to  In 
the  pleadings  as  "gross  negligence  and  will- 
fnl  and  Indifferent  conduct"  No  damages 
were  asked  upon  such  a  theory,  and  the  trial 
court  Ignored  the  allegations  as  surplusage. 
There  was  no  material  error,  therefore,  in 
overruling  the  exertions  addressed  to  that 
feature  of  the  petition. 

With  referaice  to  the  assignments  ad- 
dressed to  the  parts  of  the  charge  defining 
the  duty  of  the  defendant  to  give  its  pas- 
sengers a  reasonable  opportunity  to  procure 
food,  we  are  of  opinion  this  court  char- 
ged the  Jury  inaccurately,  but  upon  a  cor- 


Digitized  by 


Google 


Tez.) 


GULP,  C.  4  S.  P.  ET.  OO.  v.  GAEBBTT. 


667 


Tcct  theory.  It  seems  to  ns  that,  without 
regard  to  the  qaestlon  of  meals  at  regular 
eating  iBtationa,  It  is  the  duty  of  the  company 
to  use  due  care  to  furnish  wpportunlty  to 
purchase  food  where  the  passengers  are  de- 
layed by  a  wreck,  especially  if  due  to  the  com- 
pany's fault  As  an  Illustration  of  the  Justness 
Of  this  rule,  take  the  plaintiff's  case.  His 
wife  boarded  defendant's  train  with  a  reason- 
able expectation  of  reaching  her  destination 
by  noon  accordhig  to  defoidant's  own  sched- 
ule. She  was  Justified  for  this  reason  in 
falling  to  take  food  with  her.  When  her 
train  was  delayed  t)eyond  the  usual  hour  for 
meals,  it  was  the  duty  of  the  company  to 
exercise  the  degree  of  care  generally  due  to 
passengers  to  give  her  a  reasonable  opportuni- 
ty to  procure  food,  taking  into  consideraticHX 
her  sex  and  her  actual  environments.  Sick 
and  aged  persons  and  delicate  women,  if  their 
condition  be  known,  are  said  to  be  entitled 
to  greater  consideration  at  the  tiands  of  the 
company  than  those  able  to  care  for  them- 
selves. 11  L.  R.  A.  867,  note;  5  Ency.  of 
Law,  538,  note  564.  It  will  not  do  to  hold 
that  a  reasonable  provision  for  moi  would  an- 
swer for  women  in  such  a  case,  any  more 
tlian  to  hold  that  a  cripple,  who  had  been 
placed  on  a  train  for  a  short  Journey,  easily 
accomplished  between  meals,  could  t>e  ignored 
and  allowed  to  suffer  for  food  on  account 
of  a  wreck  and  delay,  on  the  ground  that  food 
was  In  reach  of  those  of  average  physical 
condition.  If  the  delay  was  the  fault  of 
the  company,  it  was  a  breach  of  its  duty  to 
carry  promptly.  It  therefore  devolved  on 
the  company  to  see  that  no  consequences  of 
injury  or  discomfort  should  flow  to  Its  pas- 
sengers which  the  company  might  reasonably 
prevent,  and  hunger  was  one  of  these.  On 
the  duty  to  carry  promptly,  see  Ency.  of  Law, 
vol.  5,  p.  586.  On  the  other  hand,  a  passenger 
cannot  recover  upon  this  ground  if  It  appears 
that  she  could,  by  preferring  a  request  either 
to  the  employte  or  fellow  passengers,  have 
procured  such  food  as  she  needed.  Nor  do 
we  think  the  company  would  be  required  to 
provide  against  the  peculiar  environment  of 
the  individual  passenger  at  regular  eating 
stations.  If  one  crippled  or  Infirm  undertakes 
a  Journey  which  be  knows  will  be  of  such 
length  as  to  extend  beyond  the  meal  hours, 
he  must  provide  himself  with  food,  for  he 
also  knows  that  he  cannot  walk  or  safely 
get  on  and  off  a  train  unassisted.  We  are  of 
opinion  that  at  regular  eating  stations,  when 
the  train  is  on  time,  the  company's  duty  is 
discharged  when  It  exercises  the  proper  care 
to  furnish  an  opportunity  to  those  of  ordi- 
nary physical  condition  to  procure  food  for 
themselves.  The  infirm  must  procure  such 
food  through  others.  It  would  not  ordinarily 
be  the  duty  of  the  company  to  convey  It  to 
them.  Recurring  directly  to  the  case  at  hand. 
If  the  delay  was  the  fault  of  the  company, 
and  the  plaintiff's  wife  was  not  at  fault 
In  falling  to  procure  food  during  the  day 
at  the  point  of  delay,  then  the  duty  of  the 
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company  remained  undischarged.  She  was 
still  hungry  without  her  fault,  and  the  oc- 
casion for  her  hunger  could  not  have  been 
foreseen  by  her.  Therefore,  if  by  reason 
of  her  environment  and  the  inciemoit  weath- 
er she  was  Justified  in  remaining  on  the  train 
when  it  stopped  at  Athens  for  food,  the  com- 
pany was  not  released  by  the  mere  fact  that 
the  food  was  within  reasonable  reach  of  the 
average  passenger.  But  here,  also,  arose  a 
duty  on  her  part  to  exercise  care,  and  if 
by  so  doing  she  could  have  procured  food, 
the  company  would  not  have  been  liable  for 
her  continued  discomfort  from  that  cause. 

There  is  a  remarkable  paucity  of  decision 
upon  the  point,  but  we  believe  the  rules  we 
have  announced  come  fairly  within  well- 
recognized  principles  controlling  the  recipro- 
cal duties  of  the  parties  under  similar  cir- 
cumstances. 

The  other  assignments  are  overruled,  with- 
out detailed  discussion.  For  the  errors  in- 
dicated, the  Judgment  Is  reversed,  and  the 
cause  remanded.    Reversed  and  remanded. 


GULP,  0.  &  8.  P.  RT.  CO.  et  al.  ▼.  GAR- 
RETT. 

(Court  of  Civil  Appeals  of  Texas.     Dec.  19, 
1900.) 

1.  Appeal  —  Review  —  CoNOLnsiVENESs  op 

PlHDINQ. 

The  Supreme  Court  will  not  disturb  a  Jury 
finding  l>a8ed  on  a  conflict  of  evidence. 

[Ed.  Note.— For  cases  in  point,  see  CenL  Dig. 
voL  3,  Appeal  and  Error,  f  2885.] 

2.  TaiAii— Reqxtestkd  iNSTBUonoirs  Pabtial- 

LY  EBBONEOUS. 

Where  several  requested  diarges  were  ntb- 
mitted  on  the  same  paper,  some  being  proper 
and  some  improper,  tne  trial  court  was  not  re- 
quired to  select  those  that  were  proper,  and 
did  not  err  in  refusing  all  of  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40.  Trial,  }  660.] 

3.  Appeai/— SPEoiFicATion  op  Ebbobs. 

An  assignment  of  error  which  does  not 
specify  the  particular  ruling  of  the  court  com- 
plained of  will  not  he  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  {  2997.] 

Appeal  from  Bell  County  Court;  W.  B. 
Butler,  Judge. 

Action  by  R.  N.  Garrett  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendant Gulf,  Colorado  &  Santa  F6  Railway 
Company  appeals.    Affirmed. 

C.  H.  Yoakum,  J.  W.  Terry,  A.  H.  Gulwell, 
and  Saunders  &  Saunders,  for  appellant. 

EDISON,  J.  This  suit  was  brought  by  ap- 
pellee in  the  court  below  against  appellant 
and  the  Atchison,  Topeka  &  Santa  F6  Rail- 
way Company  for  damages  to  certain  ship- 
ments of  corn  and  chops.  Appellee  recovered 
Judgment  against  appellant,  but  there  was  a 
Judgment  In  favor  of  the  Atchison,  Topeka 
&  Santa  P6  Railway  Compony. 


Digitized  by 


Google 


658 


88  SOUTHWESTERN  EEPORTBK. 


(Tex. 


While  there  Is  a  sharp  conflict  in  the  evi- 
dence on  the  question  as  to  -whether  the 
com  and  chops  were  in  good  condition  -wb&i. 
delivered  to  the  railroad  company,  the  Jury 
baying  found  that  they  were,  we  do  not  tiilnk 
we  are  authorized  by  the  record  to  hold  that 
such  finding  is  not  supported  by  the  evidence. 

We  think  the  charge  of  the  court  was  cor- 
rect, in  view  of  the  pleadings  and  evidence, 
and  properly  protected  the  rights  of  appel- 
lants, and  there  was  no  error  in  the  refusal 
of  requested  charges  of  appellants.  Said  spe- 
cial charges  all  being  submitted  together  on 
the  same  paper,  even  if  some  of  them  had 
been  proper,  the  court  below  was  not  requir- 
ed to  select  from  the  number  submitted  such 
as  were  proper  to  be  given. 

Appellants'  sixth  assignment  of  error  does 
not  point  out  or  specify  the  particular  action 
or  ruling  of  the  court  complained  of,  and 
therefore  is  not  entitled  to  be  considered. 

The  judgment  of  the  court  below  is  at- 
firmed. 


WALKER  et  nx.  v.  DlOBMd. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  2,  1906. 
On  Rehearing  Dec  18,  1906.) 

1.  Appeai.  —  CoitTiinrANOK  —  DisQxrAi.moA- 

TION  or  JUBOB— CAI.I.INa  AS  WiTNKSS. 

Though  Rev.  St.  1895,  art  8141,  provides 
that  a  witness  in  a  case  shall  be  disqnalified  to 
serve  as  a  juror  therein,  where  a  jnror  was  called 
as  a  witness,  there  was  no  error  in  refusing  to 
permit  a  party  to  withdraw  the  announcement 
of  ready  and  to  continue  the  cause,  where  the 
juror  was  excused  with  the  consent  of  the  par- 
ties and  the  trial  proceeded  before  11  jnrorsi 

2.  oontbaots  —  evidkkck  —  rxi.evanot  iii 
Obnesal. 

Where,  on  an  issue  as  to  whether  plaintlfr 
had  executed  a  contract  on  April  10,  1895,  de- 
fendant testified  that  she  had  built  a  house 
under  the  contract  and  paid  out  money  in  do- 
ing so,  one  of  the  items  being  shown  by  a  bill 
for  lumber  dated  May  5,  1895,  testlmonv  of  the 
lumber  dealer  that  he  was  not  In  the  business 
until  1896,  that  the  billhead  on  which  the  bill 
was  nxade  out  was  not  printed  until  after  that 
dat&and  that  he  had  originally  dated  it  May 
5,  1897,  and  the  7  had  been  erased  and  6  writ- 
ten in  not  in  his  handwriting  waa  admissible 
in  evidence. 

3.  Saub. 

The  testimony  of  the  printer  who  printed 
the  billheads  as  to  the  time  when  it  was  done 
was  admissible. 

4.  Triai^-Reuabks  of  Counsxir-PuxposE  or 
Testiuoht. 

Where  defendants  relied  on  a  written  con- 
tract which  plaintiff  alleged  to  he  a  forgery, 
statements  of  plaintiff's  counsel  in  response  to 
inquiries  by  the  court  as  to  the  object  of  evi- 
dence tliat  it  was  to  contradict  one  of  the  de- 
fendants and  to  show  that  there  was  absolutely 
nothing  in  her  defense,  and  that  it  was  entirely 
fictitious  were  not  error. 

5.  Appxal— Hakmt.whs  EIbbok— Anuission  or 
Evidence. 

In  trespass  to  ti^  title,  the  admission  of 
testimony  that  the  witness  had  purchased  one 
of  the  lots  included  in  a  contract  in  issue  in 
the  case  from  the  plaintiff  and  erected  a  fence 
thereon,  and  defendants  had  passed  frequently 
and  made  no  objection,  and  that  the  witness  had 
never  heard  anything  of  any  claim  by  the  de- 


fendants  to  the   property,    though   immaterial, 

was  not  reversible  error. 

&  TaiAx  —  iNSTRUonoNB  —  Necbbsttt  — 

BT7BDER    or   PBOOX. 

In  trespass  to  tiy  title,  where  the  defend- 
ants admitted  the  plaintifTs  cause  of  action, 
except  as  it  might  be  defeated  by  facts  pleaded 
by  them,  and  evidence  was  introduced  tending 
to  establish  and  disprove  their  defense  baaed 
on  an  alleged  written  contract,  it  was  sufficient 
to  instruct  the  jury  that  the  admissious  of  de- 
fendants relieved  plaintiff  of  the  necessity  of 
proving  the  allegations  of  his  petition,  and  that 
the  issues  should  be  decided  on  a  preponderance 
of  the  evidence  deemed  credible  by  the  jury,  and 
the  court  should  not  have  given  any  further 
declaration  on  whom  the  burden  of  proof  rested. 

7.  Sakb— Special   Findings— Dott  to    Rb- 
QuiBE  Special  Findinos. 

In  trespass  to  t^  title,  where  the  defense 
was  based  on  an  alleged  written  contract  and 
several  payments,  the  claims  for  which,  unless 
the  payments  were  made  under  the  contract, 
were  Uirred  by  limitations,  there  was  no  error 
In  Instructing  the  jury  that,  if  they  found  that 
the  contract  was  not  executed,  they  need  not 
answer  the  questions  relating  to  the  other 
claims. 

8.  Witnesses  —  Ezakination  —  Rksfohbivb- 
NESs  or  Answer. 

Where  a  witness  is  questioned  concerning 
an  original  contract,  an  answer  referring  only 
to  a  copy  is  not  responsive. 

9.  SlVIDBNCX    —   HbaBRAT  —  iDBNnnOATIOH 

or  CoNTBAcr. 

Testimony  identifying  a  eopy  of  a  contract 
was  properly  excluded  where  the  answer  of  the 
witness  to  another  question  showed  that  she 
did  not  know  except  by  hearsay  that  It  was, 
in  fact,  a  copy. 

10.  Saxx  — PBEsmcpnons  — EviDKHCE  With- 
held. 

Testimony  that  one  of  the  defendants  was 
in  the  city  during  the  trial  of  bis  case  for 
several  days,  and  tnat  h«  not  only  made  no  ap- 
pearance in  the  courthouse,  but  tliat  the  plain- 
tiff was  unable  to  have  a  subpoena  served  on 
him,  is  admissible  as  tending  to  show  that  he 
left  the  city  to  avoid  api>earing  in  court. 

11.  Appeal — ^Habuless  Bbbob— Aduissioh  or 

EVIDERCE. 

In  trespass  to  try  title,  where  defendants 
based  their  defense  on  an  alleged  written  con- 
tract and  on  pfiyments  made  by  them,  the  ad- 
mission of  plaintifTs  bank  passbooks  In  evidence, 
though  immaterial,  was  not  reversible  error. 

12.  Evidence  —  PAYicBirr  —  Rkuctanot  iif 
Gxnebal. 

Where  defendant  testified  to  a  cash  pay- 
ment of  $2,400,  evidence  that  a  short  time 
previously  she  was  unable  to  pay  her  house 
rent  and  was  compelled  to  vacate  the  house  in 
which  she  was  living  is  admissible  on  the  issue 
as  to  her  ability  to  raise  the  money  which  abe 
stated  she  paid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  |  193.] 

18.    WOBK  AND    liABOB— CONTBAOT— REOOTBBT 
OR  QXJANTUU  iMbBUIT. 

Where  a  party  seeks  to  recover  on  an  ex- 
press contract  for  services,  she  is  not  entitled 
to  recover  in  that  action  on  a  quantum  meruit 
for  their  value. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  50,  Work  and  Labor,  (f  23,  23^.] 

14.  OogTs  —  Pebsorb  Liable  —  Tbebpabb  to 
Tbt  Title. 

In  trespass  to  try  title,  brought  axainst  a 
hnsl)and  and  wife,  to  recover  land  sold  to  the 
husband  on  which  a  vendor's  lien  was  reserved 
where  a  contract,  alleged  to  have  been  executed 
by  plaintiff  and  both  the  defendants,  was  set  up 
in  defense,  costs  were  improperly  allowed 
against  the  wife  on  judgment  for  the  plaintiff. 
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On  Rebearinx. 

15y  AppKAir-DiBpoBiTioN  or  O&uax— ConcLU- 

Biona  or  Fact. 

Acts  29th  LecUIattire,  p.  Tl,  c.  51,  reqnirins 
tk*  Court  <^  Civil  Appeals  to  decide  all  issues 
presented  to  them,  whether  of  fact  or  of  law, 
and  announce  their  conclusions  in  writing,  and 
providinx  that,  if  it  has  failed  to  file  a  con- 
clusion of  fact  on  a  material  issue  properly 
assigned  in  that  court  and  in  the  Supreme 
Court,  it  shall  return  the  record  with  directions 
to  file  a  conclusion  of  fact  on  each  of  the  is- 
sues, does  not  require  the  Court  of  Giril  Appeals 
to  fi]e  condnsions  of  fact  settinr  out  in  full 
the  evidence  admitted  or  excluded  in  all  cases 
where  assignments  of  error  are  addressed  to  the 
improper  admission  or  exclusion  of  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ve).  8,  Appeal  and  Error,  |  4420.] 

Appeal  from  District  Court,  Harris  County; 
Chas.  E.  Ashe,  Judge. 

Action  by  W.  T.  Dickey  against  Oeorge 
W.  Wallief  and  wife.  From  a  Judgment  In 
favor  of  plalntitr,  defoidants  appeaL  Modi- 
fled. 

Baldwin  ft  Christian,  for  appellants.  W. 
O.  Love  and  Q.  K.  Kapner,  for  appellee^ 

REESE,  X  This  iB  an  action  of  trespass 
to  try  title  by  W.  T.  Dickey  against  George 
W.  Walker  and  Eva  W.  Walker,  his  wife,  to 
racover  a  number  of  blocks  of  ground  In 
Dickey's  West  Park  addition  to  the  city  of 
Houston.  In  addition  to  the  usual  allega- 
tions In  trespass  to  try  title  as  to  all  of  flie 
property  sned  for,  appellee  alleged  that  on 
April  1, 1800,  be  sold  and  conveyed  to  George 
W.  Walker  block  No.  17,  being  one  of  the 
Clocks  sned  for,  reserving  In  snob  conveyance 
an  express  vendor's  lien  upon  the  land  con- 
veyed to  secure  the  purchase  money  which 
was  evidenced  by  ICKS  promissory  notes  for 
$30  each  executed  by  said  Walker,  payable 
one  each  month  after  date  until  they  were  all 
paid.  There  was  a  stipulation  that  failure 
to  pay  any  five  of  the  notes  should,  at  the 
option  of  the  holder,  mature  them  all.  It 
was  alleged  that  a  deed  of  trust  was  also  ex- 
ecuted to  secnre  the  payment  of  the  notes 
and  sale  made  tbereander,  at  which  sale 
appellee  became  the  purchaser,  but  It  was 
agreed  upon  the  trial  that  no  title  passed  by 
this  sale,  and,  so  far  as  block  17  is  concerned, 
appellee  seeks  to  recover  upon  his  superior 
title,  alleging  that,  after  paying  26  of  the 
notes,  appellant  Walker  made  default  as  to 
the  others,  that  more  than  five  of  them  were 
overdue,  and  appellee  exercised  his  option  to 
declare  them  all  due.  Appellants  answered 
tbat  appellee  had  a  good  cause  of  action  and 
was  entitled  to  recover  except  In  so  far  as 
sncb  right  might  be  defeated  In  whole  or  In 
part  by  the  facts  set  up  In  the  answer,  which 
are  as  follows,  as  set  out  In  appellants'  brief: 

•TThat  on  AprU  10,  1898,  thepIalnUff,  W.  T. 
Dickey,  while  actlngi  for  himself  and  M. 
Dickey,  entered  Into  a  contract  with  the  de- 
fendants, the  said  plaintltr,  W.  T.  Dickey, 
then  being  the  real  owner  of  said  property, 
and  the  title  thereto  standing  In  the  name  of 


M.  Dickey  In  trust  for  W.  T.  Dickey.  The 
terms  of  said  contract  are  set  up  fully  and 
a  copy  of  the  contract  attached  to  the  answer 
as  'Exhibit  A,'  tbe  copy  so  attached  being  as 
follows,  to-wlt:  'Houston,  April  10.  1895. 
It  Is  agreed  by  and  between  Eva  W.  Walker, 
acting  for  herself  and  hnsbandL  Geo.  W. 
Walker,  and  W.  T.  Dickey,  acting  for  himself 
and  M.  Dickey,  as  follows:  (1)  That  W.  T. 
Dickey  Is  the  owner  of  blocks  66,  66,  67,  68, 
6,  6,  7,  8,  17  and  18  In  what  la  known  as 
"Dickey's  West  Parte  addition  to  the  city  of 
Hotiston**  (being  the  property  sued  for)  and 
that  the  recorded  title  to  a  pttrt  of  these 
blocks  stands  In  the  name  of  M.  Dickey,  and 
therefore  he  Joins  in  this  contract  (2)  That 
W.  T.  Dickey  and  M.  Dickey  have  this  day 
■old  the  above-described  blocks  to  Eva  W. 
Walker  for  $2,400.00,  the  receipt  of  which  ia 
hereby  acknowledged.  (3)  It  is  understood 
that  Eva  W.  and  Geo.  W.  Walker  will  fence 
that  part  of  the  land  lying  between  San  Fe- 
lipe and  the  Westhelmer  roads,  and  will,  dur- 
ing the  year  1895,  build  a  house  upon  block 
17  which  shall  cost  not  more  than  $2,100.00, 
and  that  they  will  occupy  same  for  at  least 
five  years.  (4)  It  Is  understood  that  W.  T. 
Dickey  will  furnish  the  money  with  which  to 
build  the  bouse,  and  will  keep  an  account  of 
all  sums  paid;  and,  after  the  house  Is  com- 
pleted and  paid  for,  will  deliver  unto  Eva 
W.  Walker  an  Itemized  statement  showing 
amounts  paid  by  him,  which  shall  be  paid  by 
Eva  W.  and  George  W.  Walker  as  follows: 
Eva  W.  and  George  W.  Walker  shall  execute 
their  notes  for  the  amount.  Including  4  per 
cent  Interest  thereon,  for  a  period  of  five 
years,  making  a  total  sum  of  $2,520.00,  which 
shall  be  made  payable  In  monthly  payments  of 
$30.00  per  month,  and  shall,  from  time  to 
time,  pay  on  the  notes  such  sums  as  they 
may  feel  able  until  they  shall  have  paid  aa 
much  as  $720.00  In  cash,  the  remaining  $1,- 
800.00  shall  be  paid  In  the  following  manner: 
Eva  W.  and  Geo.  W.  Walker  agree  to  board 
W.  T.  Dickey  for  a  period  of  Ave  years  from 
the  time  they  move  Into  the  house,  and  to  re- 
serve for  him  during  that  time  one  room  In 
the  house  and  shedroom  on  the  place  for  bis 
horse  and  buggy,  for  which  he  agrees  to  pay 
the  sum  of  $30.00  per  month,  to  be  applied 
to  the  payment  of  one  note  each  month  dur- 
ing the  five  years;  and  It  is  understood  that, 
if  Eva  W.  and  George  W.  Walker  carry  out 
their  part  of  this  contract,  they  shall  at  the 
end  of  five  years,  or  so  soon  thereafter  as 
they  shall  have  paid  the  $720.00,  have  a  deed 
to  all  the  blocks  mentioned  herein  free  from 
any  lien  whatever  or  claim  of  M.  Dickey  or 
W.  T.  Dickey,  fdr  purchase  money,  or  for 
money  furnished  with  which  to  build  the 
house.'  [Signed]  W.  T.  Dickey.  M.  Dickey, 
by  W.  T.  Dickey.  Eva  W.  Walker.  Geo.  W. 
Walker.'  That  the  defendants  complied  strict- 
ly with  their  part  of  said  contract,  while 
plalntlfT  only  partially  complied  with  his 
part  thereof,  setting  up  fully  the  acts  and 
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things  done  by  each  party  In  fnrtlieraiice  of 
Bald  contract  That  the  defendants  paid  bills 
for  the  plalntltr,  as  a  payment  on  the  cost  of 
the  house,  for  material  that  went  Into  said 
house,  to  the  amount  of  (251.63,  as  shown 
from  an  Itemized  statement  of  said  bills  at- 
tached to  the  answer  as  'Exhibit  B.'  In  ad- 
dition to  Bald  bills  that  they  paid  In  April, 
1885,  to  January  14,  1897,  $829.80,  which 
amount  was  to  be  applied  as  a  credit  on  the 
cost  of  said  house  until  the  cost,  or  the 
amounts  due  by  the  defendants  to  the  plaln- 
tifT,  was  extinguished,  and  the  remainder  be 
was  to  repay  the  defendants,  which  he  has 
failed  to  do;  an  Itemized  statement  of  said 
payments  was  attached  to  said  answer  as 
'Exhibit  0.'  They  alleged  the  payment  of 
other  Items  from  March  6,  1897,  to  June  2, 
1899,  to  the  amount  of  $210.00,  and  the  pay- 
ment of  other  sums  for  which  they  had  no 
Touchers,  etc.  They  made  a  restatement  of 
all  payments  made  by  them  to  the  plalntlfr. 
That  when  the  notes  described  In  plaintiff's 
petition  were  executed  they  owed  the  plaintiff 
nothing,  and  the  notes  were  executed  without 
consideration.  That  they  were  accommodation 
notes,  and  Included  no  part  of  the  purchase 
money  of  the  land  or  cost  of  the  bouse.  That 
It  was  understood  and  agreed  at  the  time  the 
notes  were  executed  that  the  plaintiff  would 
return  them  to  the  defendants  and  release 
the  land  from  the  lien  created  thereby  so  soon 
as  he  was  able!  to  remove  other  Incumbran- 
ces, etc.  That  at  the  time  of  the  execution 
of  said  notes,  the  property  was  the  home- 
stead of  the  defendants,  and  the  lien,  if  any, 
attempted  to  be  created  thereon  was  void. 
That  after  the  execution  of  the  notes,  the 
plaintiff  led  the  defendants  to  believe  that 
they  would  have  to  pay  the  same,  and  they 
paid  twenty-six  of  said  notes,  and  they  are 
entitled  to  a  Judgment  against  the  plaintiff 
for  this  sum.  That  the  sale  mentioned  In 
plalntitTs  petition  of  block  No.  17  under  the 
deed  of  trust  therein  mentioned  was  void,  for 
the  reason  that  the  defendants  owed  the 
plaintiff  nothing  when  the  sale  was  made, 
and  for  the  further  reason  that  the  property 
was  their  homestead  at  the  time  of  the  ex- 
ecution of  said  notes,  and  at  the  time  of  the 
making  of  said  sale,  and  that  auch  substitute 
trustee,  who  attempted  to  make  such  sale, 
had  no  power  or  authority  to  make  the  same, 
or  to  act  under  the  deed  of  trust.  That  on  or 
about  April  15,  1898,  the  plaintiff  agreed  to 
allow  and  to  pay  the  defendant  Eva  W. 
Walker  $1,000.00  for  services  performed  by 
her  In  procuring  from  John  Forrester  the  re- 
lease of  a  certain  Judgment  held  by  him 
against  the  plaintiff.  That,  If  the  defendants 
owed  the  plaintiff  anything  on  the  notes  men- 
tioned in  plalntlfl^B  petition,  they  should  be 
credited  with  this  amount  due  by  the  plain- 
tiff to  the  defendant  for  the  services  afore- 
said. That  the  defendant  Eva  W.  Walker 
acted  as  agent  for  the  plaintiff  from  January, 
1901,  to  January,  1904,  in  managing  and  look- 
ing after  bis  property,  giving  and  fumlshlnj; 


him  certain  information  for  which  be  agreed 
to' pay  the  defendant  such  sum  as  said  aarr- 
Ices  might  be  reasonably  worth.  That,  after- 
wards, on  or  about  December  28,  1903,  the 
plaintiff  agreed  with  the  defendant  that  said 
services  were  reasonably  worth  $800.00.  De- 
fendants alleged  said  services  to  be  worth 
said  sum  and  prayed  Judgment  for  mch 
amount" 

Appellee  by  supplemental  petition  denied 
all  the  allegations  of  the  answer,  and  pleaded 
the  statute  of  limitations  of  two  and  four 
years  to  the  money  demands  set  up  in  the 
answer.  Ue  also  denied  under  oath  the  ex- 
ecution of  the  contract  set  out  in  the  answer 
and  charged  that  the  same  was  a  forgery. 
By  supplemental  answer  appellants  pleaded 
that  the  payments  set  out  in  the  answer 
should  be  applied  to  whatever  sum,  if  any, 
appellants  owed  appellee,  and  further  plead- 
ed, In  reply  to  the  plea  of  the  statute  of  limi- 
tation, that  ai^)eilee  left  the  state  of  Texas  in 
1900,  and  has  continuouBly  since  that  time 
been  a  resident  of  Oklah<Hna  Territory. 

The  case  was  submitted  to  the  Jury  upon 
special  Issues.  The  fourth  question  pro- 
pounded to  the  Jury  was  as  to  whetha:  W.  T. 
Dickey,  on  or  about  April  10,  1895,  for  him- 
self and  M.  Dickey,  signed,  executed,  and 
delivered  the  contract  set  out  In  appellants' 
answer.  If  this  question  was  answered  in 
the  negative,  the  Jury  were  Instructed  not  to 
answer  the  succeeding  questions,  22  in  num- 
ber. The  Jury  answered  this  fourth  question 
In  the  negative,  and,  as  instructed,  did  not 
answer  the  succeeding  questions.  In  tbdr 
answer  to  the  first  question  the  Jury  fonnd 
that  Eva.  W.  Walker  had  acted  as  agent  for 
W.  T.  Dickey,  as  set  out  in  the  answer,  but 
in  their  answer  to  the  second  question  found 
that  there  had  been  no  agreement  to  allow 
her  any  particular  amount  for  her  services 
as  alleged  by  her.  Upon  this  verdict  Judg- 
ment was  rendered  for  appellee,  Dickey,  for 
the  land  sued  for,  from  which  Walker  and 
wife  appeal. 

None  of  the  assignments  attack  the  verdict 
as  being  contrary  to,  or  unsupported  by  the 
evidence.  During  the  trial  of  the  cause,  and 
after  appellants,  who  assumed  the  burden  of 
proof  and  took  the  opening  upon  the  evidence, 
had  closed,  and  while  appellee  was  introduc- 
ing bis  evidence,  he  offered  the  testimony  of 
William  Ware,  who  was  one  of  the  Jurors 
impaneled  and  sworn  In  the  case.  Appellants 
objected  to  the  testimony  of  this  witness  on 
the  ground  that  he  was  not  a  competent  wit- 
ness, being  one  of  the  jurors  impaneled,  and 
further,  that  the  testimony  was  Immaterial 
and  Irrelevant  The  objection  was  overruled 
and  the  witness  allowed  to  testify,  whereupon 
appellants  filed  a  motion  praying  to  be  al- 
lowed to  withdraw  their  announcemeat  of 
ready  and  that  the  cause  be  continued,  on 
the  ground  that  they  had  not  been  advised, 
when  the  jury  was  Impaneled,  that  any  issue 
would  arise  that  would  require  the  testi- 
mony of  said  William  Ware*  and  that  It 
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wonld  be  prejudicial  to  ber  to  try  tbe  case 
before  a  jury  of  which  said  Ware  was  a  mem- 
ber. When  this  application  was  made  to  tbe 
court,  comisel  for  appellee  announced  to  the 
court  that  he  was  willing  that  William  Ware 
be  excused  from  the  Jury  and  that  the  trial 
of  the  cause  proceed  with  11  Jurors.  There- 
iqx>n  the  court  asked  appellants'  counsel  if 
they  were  willing  that  the  Juror  be  excused 
as  suggested,  to  which  they  answered  that 
they  were,  but  that  this  could  not  and  would 
not  remove  the  poison  that  had  been  Injected 
hito  the  minds  of  the  jurors  by  reason  of , tbe 
testimony  of  the  said  Ware  and  by  reason 
of  the  acta  and  conduct  of  appellee  In  pre- 
senting the  juror  as  a  witness.  The  court 
then  excused  the  Juror  and  the  trial  proceed- 
ed with  11  jurors.  To  the  action  of  the  court 
In  oTermllng  bis  objection  to  tbe  testimony 
of  Ware,  and  in  refusing  to  allow  them  to 
withdraw  their  announcement  of  ready  and  a 
continuance  of  the  cause  appellants  excepted, 
and  the  points  involved  are  presented  in  the 
llist  and  second  assignments  of  error.  It  Is 
provided  by -statute  that  a  witness  In  any 
particular  case  shall  be  disqualified  to  serve 
as  a  Jnror  in  the  case.  Rev.  St.  1895,  art  S141. 
Tbe  reason  of  this  provision  is  obvious.  A 
juror  could  not  fairly  and  Impartially  pass 
upon  bis  own  credibility  and  the  weight 
which  should  be  given  his  own  testimony; 
hence  the  provision  that  he  should  not  be 
both  witness  and  juror  in  any  particular  case. 
When  Ware  was  excused  from  the  Jury,  by 
tiie  oonsoit  of  both  parties,  the  purpose  of 
the  statute  was  fully  accomplished.  What- 
ever harm  may  have  resulted  from  bis  having 
testified  before  he  was  discharged  as  a  juror 
was  fully  cured  by  his  discharge.  Having 
been  taken  off  the  jury  the  case  stands  sub- 
stantially as  though  he  had  never  been  im- 
paneled as  a  Juror.  It  was  entirely  prop«-  to 
excuse  the  juror  with  the  consent  of  the  par- 
ties and  to  proceed  with  the  trial  with  11 
Jurors,  and  this  action  of  the  court  Is  not 
complained  of.  The  action  of  the  court  in 
overmllng  appellants'  objection  to  tbe  testi- 
mony of  the  witness  on  the  ground  that  he 
was  a  member  of  tbe  Jury  and  in  refusing  to 
allow  him  to  withdraw  his  announcement  of 
ready  and  continue  the  cause,  in  the  circum- 
stances stated,  was  not  reversible  error.  The 
testimony  was  l>otb  relevant  aqd  material, 
in  view  of  the  testimony  of  Mrs.  Walker  for 
an>ellanta. 

Tbe  controlling  issue  In  tbe  case  was  wheth- 
er appellee  had  executed  the  contract  of 
April  10,  189S,  which  was  the  basis  of  ap- 
pellant's entire  defense,  or  whether  the  same 
was  a  forgery  as  claimed  by  appellee.  Oer- 
mane  to  this  issue  was  the  evidence  of  Mrs. 
Walker  that  she  built  the  house  on  block  17 
under  said  contract,  in  189S,  and  paid  out 
certain  money  in  doing  so,  one  of  the  items 
so  alleged  to  have  been  paid  being  a  bill  of 
lumber  purporting  to  have  been  bought  of  tbe 
witness,  William  Ware,  on  May  5,  1896,  or 
as  shown  by  the  bill  "6/B/95."   The  testimony 


of  Ware  was,  in  substance,  that  be  was  not 
in  the  lumber  business  until  1896;  that  the 
billheads  upon  which  the  bill  was  made  out 
were  not  printed  until  after  that  date,  and 
his  testimony  tended  further  to  show  that  the 
bill  bad  been  made  out  In  his  handwriting, 
but  originally  dated  "5/5/97"  and  the  "V 
had  been  erased  and  "5"  written  In,  not 
in  his  handwriting.  The  issue  presented  In- 
volved necessarily  the  question  of  fraud  on 
tbe  part  of  appellants,  and  particniariy  Mrs. 
Walker,  and  the  testimony  was  admissible 
both  to  contradict  ber  as  to  this  bill  having 
been  paid  by  ber  under  tbe  contract  of  1895, 
and  as  tending  to  show  fraud  on  h^  part 
in  connection  with  tbe  transaction.  The  testi- 
mony of  Medlenke,  who  printed  the  billheads, 
as  to  the  time  when  this  was  done,  while 
quite  inconclusive  and  of  little  weight,  was 
admissible  for  the  same  reason.  This  dis- 
poses of  tbe  first,  second,  and  third  assign- 
ments of  error. 

Appellants  claimed  that  appellee  owed  Mrs, 
Eva  Walker  $1,000.00  which  he  had,  on  or 
about  April  15,  1888,  agreed  to  pay  ber  for 
her  services  in  procuring  from  John  Forrester 
tbe  release  of  a  certain  judgment  against 
appellee  In  favor  of  Forrester.  Appellee 
had  bought  a  large  tract  of  land  from  Forres- 
ter, of  which  the  land  sued  for  was  a  part, 
and,  after  certain  parts  of  tbe  land  had  been 
paid  for  and  the  vendor's  lien  released,  For- 
rester sued  for  the  balance  due  and  procured 
a  Judgment  against  appellee.  This  judgment 
was  afterwards  settled  by  appellee  reconvey- 
Ing  the  land  not  released  and  Forrester  re- 
ceipting the  Judgment  Mrs.  Walker  testified 
to  the  employmient  of  herself  and  the  perform- 
ance of  the  services  by  her,  all  of  which  was 
denied  by  Dickey.  In  this  state  of  the  evi- 
dence counsel  for  appellee  was  allowed,  over 
the  objection  of  appellants,  to  introduce  In 
evidence  a  large  part  of  the  record  of  the 
suit  of  Forrester  v.  DIdkey,  and  to  testify 
as  to  how  the  settlement  had  been  brought 
about,  which  testimony  tended  to  show  that 
Mrs.  Walker  had  had  nothing  to  do  with  it 
but  that  It  had  been  arranged  by  and  betweoi 
W.  O.  Love,  attorney  for  Dickey,  and  B.  P. 
Hamblen,  attorney  for  Forrester.  The  testi- 
mony certainly  tended  to  show  these  facts, 
and  that  Mrs.  Walker  had  had  nothing  to  do 
with  tbe  settlement  We  think  it  was  al- 
together unnecessary  to  incumber  the  record 
with  tbe  great  mass  of  testimony  upon  this 
point  and  that  much  of  it  might  very  well 
have  been  eliminated,  but  the  objection  goes 
to  tbe  entire  evidence  and  the  fourth  assign- 
ment of  error  presenting  the  point  must  be 
overruled. 

Appellants  complain  that  the  trial  court 
erred  in  permitting  appellee's  counsel  to 
state  In  the  presence  and  hearing  of  tbe  jury 
that  tbe  object  of  this  evidence  was  to  con- 
tradict Mrs.  Walker  and  to  show  that  there 
was  absolutely  nothing  in  her  defense,  and 
that  It  was  entirely  fictitious.  This  statement 
of  counsel  was  made  in  response  to  Inquiry  by 
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the  court  ag  to  the  object  o<  the  evidence.  It 
to  dlfDcnlt  to  see  bow  tbe  statement  coold 
have  prejudiced  appellants.  Appellee  had 
pleaded  that  the  contract  upon  which  rested 
appellant's  whole  case  was  a  forgery.  Appel- 
lee's entire  defense  to  appellants'  claim  Involv- 
ed and  necessarily  presented,  in  an  emphatic 
way,  the  charge  of  fraud  on  the  part  of  ap- 
pellants, and  that  their  alleged  defense  was 
a  fictitious — that  Is,  a  manufactured — de- 
fense. The  statement  that  the  purpose  of 
the  evidence  offered  was  to  establish  this 
fact  could  not  have  prejudiced  appellants. 
It  1b  true  that  this  statement  was  made  by 
appellee's  counsel  several  times;  five  times 
as  claimed  by  appellants  In  their  brief  and 
assignments  of  error,  but  each  time,  except 
possibly  once,  It  was  in  answer  to  Inquiry 
of  the  court  as  to  the  object  of  certain  testi- 
mony. Counsel  could  not  have  answered  tbe 
court's  question  truthfully  without  making 
the  statement  objected  to.  The  testimony, 
tbe  admission  of  which  is  complained  of  In 
the  fifth,  twenty-fourth,  and  twenty-fifth  as- 
signments of  error  with  reference  to  the 
settlement  with  Forrester,  is  of  the  same 
general  character  as  that  above  referred  to 
and  was  offered  for  the  same  purpose.  There 
was  no  error  in  admitting  It 

There  was  no  reversible  error  In  admitting 
the  testimony  of  George  Berleth,  offered  by 
appellee,  that  he  bought  blocks  19  and  20 
and  all  of  block  18  lying  south  of  the  West- 
helmer  Road  In  19(H  and  that  he  placed  a 
fence  around  It;  that  Mrs.  Walker  passed 
frequently  while  he  was  building  the  fence 
and  made  no  objection.  The  witness  further 
testified  that  at  the  time  be  put  up  the 
fence  he  had  never  heard  anything  of  any 
clahn  by  appellants  to  the  property.  Block 
18  was  one  of  the  blocks  embraced  In  the 
all^^  contract  of  April  10,  1895.  It  seems 
that  at  the  time  referred  to  this  suit  was 
poidlng,  but  tbe  record  does  not  show  that 
at  the  time  appellants'  pleadings  disclosed 
their  claim  to  block  IS  as  now  set  up  by  them. 
The  evidence  does  not  appear  to  be  material, 
but.  In  view  of  its  trifling  character,  and  the 
mass  of  evidence  in  tbe  record  tending  to 
support  appellee's  contention  as  to  the  con- 
tract of  April  10,  1895,  we  do  not  think  that 
Its  admission  presents  reversible  error. 

The  seventh  assignment  of  error  assails 
the  charge  of  the  court  upon  the  burden  of 
proof,  which  was  as  follows:  "The  legal 
effect  of  this  admission  is  to  relieve  the  plain- 
tiff of  the  necessity  of  making  any  proof 
with  reference  to  the  matters  alleged  In  his 
petition,  and  to  place  upon  the  defendants 
the  burden  of  establishing,  by  the  preponder- 
ance of  the  evidence,  the  facts  set  forth  in 
their  answer,  or  such  facts  as  might  be  nec- 
essary to  constitute  a  defense  in  whole  or 
In  part,  and  all  questions  hereinafter  pro- 
IMunded  to  you  by  the  court  which  can  be 
answered  'Yea.'  or  'No'  will  be  answered  by 
you  in  the  negative,  unless  you  believe  from 
m  preponderance  of  the  evidence  deemed  cred- 


ible by  yoQ  that  saine  sbonld  t>e  answered 
in  the  affirmative."  Evidence  was  introduced 
by  the  parties  respectively  tending  to  es- 
tablish and  to  disprove  appellants'  defense 
based  upon  the  alleged  contract  of  April  10, 
1896,  and  the  occasion  did  not  arise  for  a 
declaration  upon  whom  the  burden  of  proof 
rested.  Stooksbuiy  v.  Swan,  85  Tex.  566, 
22  S.  W.  963.  It  was  sufficient  to  Instruct 
the  Jury  that  the  admissions  of  appellants  re- 
lieved appellee  of  the  necessity  of  proving  the 
allegations  of  his  petition,  and  that  tbe  Issues 
should  be  decided  upon  a  preponderance  of 
the  evidence  deemed  credible  by  tbe  Jury. 
The  preponderance  of  tbe  evidence,  tak»i  as 
a  whole,  however,  supports  the  finding  of  the 
Jury,  and  It  Is  clear  that  they  were  not  vaia- 
led  by  the  charge  upon  the  burden  of  proof. 
The  fourth  question  propounded  to  the  Jury 
by  the  charge  was  as  follows:  "Do  yon  be- 
lieve from  the  evidence  that  the  plaintiff, 
W.  T.  Dl<*ey,  on  or  about  April  10,  1886, 
for  himself  and  M.  Dickey,  signed,  executed, 
and  delivered  the  contract  alleged  In  the  de- 
fendants' answer,  a  copy  of  which  is  attach- 
ed to  said  answer  and  marked  'Exhibit  A.* 
You  will  let  your  answer  bo  'Yes'  or  'No'  as 
you  may  find  the  facts  to  be."  The  Jury  were 
then  Instructed  that  In  the  event  they  an- 
swered tbe  fourth  question  In  the  affirmative, 
and  only  in  that  event,  they  should  ansvrer 
the  succeeding  questions,  22  In  number.  It 
is  assigned  as  error  that  all  of  these  ques- 
tions should  have  been  answered,  and  several 
assignments  are  predicated  upon  the  failnre 
to  require  the  Jury  to  answer  certain  specific 
questions  among  those  not  answered.  It  is 
urged  that  it  was  necessary  to  a  proper  ad- 
justment of  the  equities  of  the  parties  that 
these  questions  should  have  been  answered. 
We  will  not  undertake  to  discuss  each  of 
these  assignments  separately.  All  of  the 
questions  embraced  In  the  charge,  which  the 
Jury  were  Instructed  not  to  answer  In  case 
they  found  that  the  contract  of  April  10, 
1895,  was  never  executed  by  appellee,  were 
predicated  upon  the  validity  of  that  contract. 
If  the  several  sums  of  money  alleged  to  havs 
been  paid  by  appellants  to  appellee  were  not 
paid  upon  that  contract,  or  if  they  were  not 
entitled  to  be  credited  with  the  same  upos 
It,  they  were  all,  as  independent  dalns 
against  appellee,  or  as  offsets  to  the  amount 
due  on  the  notes,  barred  by  limitation,  whldi 
had  been  pleaded  against  them,  and  ooold 
not  be  considered.  There  were  no  equities 
to  be  adjusted  except  such  as  might  have 
grown  out  of,  and  t>een  based  upon  the  con- 
tract of  1895.  Appellee  sued  upon  his  supe- 
rior title  growing  out  of  the  unpaid  purchase 
money  and  the  express  Hen  reserved  to  se- 
cure the  same,  and  it  was  admitted  t^  ap- 
pellants that  he  was  ^itltled  to  recover  there- 
on unless  barred  by  the  defense  pleaded. 
This  defense  rested  wholly  upon  the  alleged 
contract  of  I8O61.  Having  asserted  their 
right  to  tbe  land  under  this  contract,  and 
that  the  unpaid  purchase-moneiy  notes  exe- 
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cated  by  them  were  ctven  without  oonslder- 
atkm  and  for  the  aocommodation  of  appellee, 
Slid  having  fought  the  case  out  oa  these 
Issues,  there  were  no  equities  to  be  adjusted 
growing  out  of  the  matters  embraced  In  the 
questloBB  not  answered  when  the  answer  of 
the  Jury  to  the  fourth  question  negatived  the 
existence  of  the  contract,  the  only  basis  for 
such  equities.  The  claim  for  $1,000  In  taror 
of  appellants  growing  out  of  the  alleged  serv- 
ices of  Mrs.  Walker  In  procuring  the  set- 
tlement with  Fonester  was  clearly  barred 
by  limitation  as  an  Independent  claim  or 
debt  against  appellee.  The  Jury  having 
found  that  the  alibied  contract  of  1886,  had 
never  been  executed,  all  of  the  claims  and  de- 
mands against  appellee  became  merely  Inde- 
pendent Items  of  Indebtedness,  and  were,  <» 
their  face,  barred  by  limitation  except  the 
Item  of  Indebtedness  for  sn^lces  of  Mrs. 
Walker  as  agent  of  appellee,  which  was  sub- 
mitted to  the  jury  In  the  first,  second,  and 
third  questions,  and  will  be  hereafter  refer- 
red to.  The  court  did  not  err  In  Instructing 
the  jury  not  to  answer  the  succeeding  ques- 
tions In  the  event  that  the  fourth  question 
was  answered  In  the  negative.  This  dis- 
poses of  the  assignments  of  error  from  8  to 
19  Inclusive. 

There  was  no  error  In  excluding  that  por- 
tion of  the  answers  of  the  witnesses  George 
W.  Walker,  Jr.,  and  Pearl  Lawson  to  cer- 
tain interrogatories,  as  set  out  In  the  twen- 
tieth, twMity-flrst,  twenty-second,  and  tw«ity- 
thlrd  assignments  of  error.  The  objection 
was  made  that  these  answers  were  not  re- 
q)onslve  to  the  req)ective  Interrogatories, 
and  that  It  appeared  from  the  answers  them- 
selves and  answers  of  the  i^ltueases  to  other 
Interrogatories  that  the  testimony  was  hear- 
say. That  portion  of  the  answer  of  George 
W.  Walker,  Jr.,  to  the  sixth  Interrogatory 
which  was  excluded  was  clearly  not  respon- 
sive to  the  Interrogatory.  There  was  nothing 
tax  the  Interrogatory  to  Indicate  that  the  wit- 
ness was  expected  to  testify  as  to  anything 
said  by  W.  T.  Dldcey  with  relation  to  the 
ctmtract  His  answn  shows  that  he  knows 
nothing  otherwise  with  regard  to  the  wrlttm 
cwtract  about  which  he  Is  Interrogated.  The 
answer  of  Mrs.  Lawson  to  the  seventh  Inter- 
rogatory, which  was  excluded.  Is  not  req>on- 
slve  to  the  Interrogatory.  She  Is  not  asked 
about  a  copy  of  the  contract  but  the  original 
and  the  questi<m  did  not  disclose  that  she 
was  expected  to  testify  with  regard  to  a  copy 
to  whidi  alone  her  answer  is  addressed.  Ar- 
ticle 2291,  Rev.  St  1806;  Lee  v.  Stowe  &  WU- 
merdlng,  57  Tex.  449.  Her  answer  to  the 
eighth  Interrogatory  Is  clearly  hearsay.  The 
answer  of  the  witness  to  the  eighth  intwrog- 
atory  shows  that  she  does  not  know,  except 
by  hearsay,  that  the  Instrument  which,  In  her 
answer  to  the  ninth  Interrogatory,  she  speaks 
of  and  identifies  as  a  copy  of  the  contract  Is 
in  fact  a  copy.  The  testimony  was  properly 
excluded. 

There  Is  no  merit  In  the  twenty-sixth  as- 


signment of  error.  The  evidence  objected 
to  tended  to  show  that  the  aj^ellant,  Georgs 
W.  Walker,  was  In  the  dty  of  Houston  tot 
several  days  during  the  progress  of  the  trial, 
and  that  he  not  only  made  no  appearance  In 
the  courthouse,  but  that  appellee  was  unable 
to  have  a  subpoena  served  upon  him,  snd 
tends  to  support  the  Inference  that  he  left 
the  city  to  avoid  appearing  In  the  court  We 
think  that  In  the  drcomstances  disclosed  by 
the  record,  appellee  was  entitied  to  have  the 
facts  am>ear  as  disclosed  by  the  evidence 
objected  to.  The  objection  to  the  remarks 
of  counsel  embraced  in  the  assignment  of 
error  Is  without  merit  The  statement  of 
counsel  as  to  the  object  of  the  testimony  was 
In  response  to  the  Inquiry  of  the  oourt 

The  materiality  of  appellee's  bank  pass- 
books as  evidence  Is  not  apparent  to  us.  This 
testimony  was  Introduced  by  appellee  over  the 
objection  of  appellants  that  the  same  was 
Immaterial  and  Irrelevant  and  that  the  books 
were  not  books  <^  original  entry  and  there 
was  no  proof  that  they  were  properly  kept 
This  evidence  occupies  21  pages  of  the  rec- 
ord to  no  purpose  whatever,  so  far  as  we 
can  see.  Appellee  in  his  brief  makes  no 
reference  to  the  assignments  of  error  present- 
ing the  pcrfnt  and  no  attempt  to  show  the 
materiality  of  the  evidence.  It  is  possible 
that  there  is  something  In  the  record  of  480 
pages  that  discloses  Its  materiality.  We  can- 
not conceive^  however,  that  the  admission 
of  the  evidence  was  prejudicial  error.  Ap- 
pellants have  not  shown  In  their  brief  when- 
In  the  evidence  could  have  been  barmfnl, 
and  If  it  is,  as  It  appears  to  us,  immaterial 
to  any  Issue  in  the  case.  Its  admission  does 
not  present  reversible  error. 

In  view  of  Mrs.  Walker's  testimony  as  to 
the  payment  of  $2,400  In  cash  to  appellee 
under  the  contract  of  1895,  and  the  issue  as 
to  her  ability  to  raise  so  much  money,  it  was 
not  error  to  allow  appellee  to  introduce  evi- 
dence as  to  her  Inability  to  pay  her  house 
rent  just  prior  to  tliat  time^  and  the  fact 
that  she  was  compelled  on  tJiiat  account  to 
vacate  the  house  in  which  she  was  living. 

The  testimony  referred  to  in  the  twenty- 
ninth  assignment  of  error  was  admissible, 
and  the  objection  that  the  question  was  lead- 
ing cannot  be  sustained. 

There  was  no  error  in  refusing  to  submit 
to  the  jury  the  question  of  the  reasonable 
value  of  the  services  of  Mrs.  Walker  in  act- 
ing as  the  agent  of  appellee.  In  so  far  as 
this  matter  Is  involved,  appellants  sued  upon 
an  express  contract  with  appellee  that  he 
was  to  pay  Mrs.  Walker  $800  for  this  serv- 
ice. The  jury  found  that  Mrs.  Walker  act- 
ed as  appellee's  agent  as  daimed,  but  that 
there  was  no  express  contract  to  pay  her  any- 
thing. Having  sued  upon  the  express  con- 
tract appellants  were  not  entitled  to  recover 
upon  a  quantum  meruit  the  value  of  the  serv- 
ices. 

What  has  been  heretofore  said  In  this  opin- 
ion with  regard  to  the  adjustment  in  this 
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snlt,  of  the  equities  of  appellants  grovlng 
ont  of  the  contract  of  1896  renders  It  unnec- 
essary to  further  discuss  the  thlrty-flrst  as- 
signment of  error. 

There  Is  no  merit  In  the  thirty-second  as^ 
■ignment  As  has  been  before  said,  unless 
the  different  Items  pleaded  by  appellants  can 
be  cimsldered  as  payments  under  the  contract 
of  1896,  they  were  clearly  barred  by  limita- 
tion. 

The  Judgment  for  costs  against  Mrs.  Eva 
Walker  was  wror.  As  the  Judgment  stands 
It  Is  a  matter  of  some  doubt  whether  it  would 
not  authorize  an  execution  to  be  satisfied  out 
of  her  SQKirate  estate.  Howard  r.  North, 
5  Tex.  209,  61  Am.  Dec  760;  Linn  t.  WllUs, 
1  Posey,  Unrep.  Oas.  (Tex.)  166;  Taylor  y. 
Stephens  (Tex.  Civ.  App.)  42  S.  W.  1040.  To 
avoid  all  questions,  on  this  point  the  Judg- 
ment will  be  reformed  as  to  costs  so  as  to  in- 
clude Gewge  W.  Walker  alone.  We  do  not 
think  that,  on  this  account,  the  costs  of  their 
appeal  should  be  taxed  against  appellee. 

Hie  writer  has  found  It  Impossible  to  pass 
Dpon  each  of  the  33  assignments  of  error 
with  8  less  consumption  of  space.  The  rec- 
ord presents  a  great  mass  of  testimony, 
much  of  it  appearing  to  us  to  have  been  un- 
necessary, or  where  necessary,  to  have  been 
susceptible  of  very  great  abridgement 
While  we  cannot  say  that  the  record  presents 
the  case  of  a  trial  free  from  error.  It  does, 
in  our  Judgment,  present  a  case  wherein  the 
Judgment  reflects  the  very  right  and  truth 
ol  the  matter. 

We  are  not  disposed  to  reverse  It  and  send 
the  case  back  for  another  trial  for  the  few 
trifling  and  harmless  errors  which  may 
possibly  have  crept  Into  a  trial  covering  so 
mu<di  ground.  The  Judgment  therefore  as  re- 
formed In  the  matter  of  costs  Is  affirmed. 

Affirmed. 

On  Rehearing. 

Appellants,  In  this  motion,  call  our  atten- 
tion to  an  error  In  the  statement  in  the  opin- 
Um  with  reference  to  the  matter  complained 
of  in  the  fourth  assignment  of  error.  The 
alleged  error  x>ointed  out  In  this  assignment 
was  the  admission  In  evidence,  over  objec- 
tion of  appellant,  of  certain  documents  per- 
taining to  the  suit  of  Forrester  v.  Dickey, 
the  purpose  and  effect  of  which  is  explained 
in  the  opinion.  In  passing  upon  this  matter 
the  statement  is  made  that  the  objection  of 
appellants  "goes  to  the  entire  evidence."  This 
was  error.  In  fact  each  piece  and  parcel  of 
the  evidence  was  objected  to  by  appellant, 
tiie  ruling  of  the  court  thereon  being  em- 
toaced  In  one  bill  of  exceptions.  In  the  mo- 
tion for  rehearing  this  court  is  requested,  in 
all  cases  where  assignments  of  error  are  ad- 
dressed to  the  Improper  admission  or  excln- 
■loD  of  evidence,  to  file  additional  conclu- 


sions of  fact,  setting  out  In  full  the  evidence 
admitted  or  excluded,  with  the  objections 
made  thereto.  To  comply  fully  with  appel- 
lants' request  would  require  us  to  copy  many 
pages  of  the  record  to  no  useful  purpose 
80  far  as  we  can  see.  We  have  endeavored, 
in  the  opinion,  to  give  in  each  case  the  gen- 
eral character  of  the  testimony  and  the  ob- 
jections thereto.  Counsel  for  appellants  seem 
to  be  of  the  opinion  that  it  Is  necessary  for 
us  to  file  such  additional  conclusions  In  order 
that  the  Supreme  C!ourt  may  intelligently 
I>ass  uix>n  the  application  for  a  writ  of  error. 
If  this  were  so,  the  request  would  be  com- 
piled with,  but  In  this  appellants  are  in  er- 
r<»:.  If  it  Is  deemed  by  appellants  necessary 
for  .1  proper  understanding  by  the  Supreme 
C!ourt  of  any  errors  committed  by  this  court 
that  the  matters  which  we  are  asked  to  add 
to  our  opinion  should  be  fully  shown,  this 
may  be  done  In  the  application  for  a  writ 
of  error  to  that  court  The  opinion  shows 
the  ruling  made  by  tills  court  upon  each  as- 
signment of  error.  The  application  for  a 
writ  of  error  may  properly  set  out  a  fall 
statement  from  the  record  of  all  matters  con- 
tained therein  necessary  for  a  full  and  clear 
understanding  of  the  rulings  of  this  court. 

Appellants  seem  also  to  be  of  tlie  opini<Hi 
that  the  provisions  of  article  1024a  as  amended 
by  chapter  61,  p.  71,  Acts  of  the  2eth  Legis- 
lature, make  It  our  Imperative  duty  to  file 
such  additional  conclusions  as  we  are  re- 
quested to  file  in  the  motion  for  rehearing. 
l%ls  is  a  misapprehension  of  the  tenor  and 
effect  of  this  act,  which  (miy  requires  courts 
of  civil  appeals  "to  decide  all  Issues  present- 
ed to  them  by  proper  assignments  of  error, 
•  •  •  whether  such  issues  be  of  fact  wr 
law  and  announce  their  conclusions  in  writ- 
ing." It  is  further  provided  that  "if  the 
Court  of  Civil  Appeals  has  failed  to  file  a 
conclusion  of  fact  upon  any  material  issue 
in  the  case  properly  assigned  in  that  court 
and  in  the  Supreme  Ck>urt  and  that,  by  rea- 
son of  such  failure,  the  Supreme  Court  Is 
not  able  to  pass  upon  such  assignment  it 
sliaU  be  the  duty  of  said  Supreme  Court  to 
return  the  record  to  the  Court  of  Civil  Ap- 
peals from  which  it  came  with  directions  to 
make  and  file  a  conclusion  of  fact  upon  eadi 
of  such  Issues  and  to  return  the  same,  with 
the  record,  to  the  Supreme  Court"  This 
last  provision,  however,  does  not  refer  to 
such  additional  conclustcms  as  appellants 
request  us  here  to  make,  which  are  not  con- 
clusions of  fact  at  all,  but  the  evidence  in 
full,  and  bills  of  exceptions  in  full,  embraced 
in  tiie  assignments  of  error  upon  the  admis- 
sion or  exclusion  of  sudi  evidence. 

Having  made  the  correction  In  our  (^in- 
l<Hi  herein  referred  to,  appellants'  motion  Is 
otherwise  overruled. 

Overruled. 
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OORHAM  «t  al.  ▼.  SXTTTBGAST. 

(Oonrt  of  Civil   Appeals  of  Texas.    Nov.   21, 
1906.    On  IRehearing,  Dec.  19,  1906.) 

1.  Tkxbfabs  to  Tbt  Trrix— Issues— Maitebs 

TO  BS   PBOVKD — COLLATEBAI.   DESCENT. 

In  trespaaa  to  ti7  title,  one  claiming  by 
collateral  descsit  most  show  who  waa  last  en- 
tiUed,  and  his  death  without  Issue,  the  line  of 
descent  from  him,  and  the  extinction  of  all 
other  lines  of  descent  which  woald  be  pre- 
ferred to  claimant,  and  the  dea<li  of  all  inter- 
mediate heirs  between  himself  and  the  ancestor. 

2.  EJviDEKOB— Decl'asationb — Pediqree. 

Proof  of  declarations  as  to  deaths,  births, 
and  marria|;e8  made  by  a  member  of  the  family, 
or  one  having  such  intimate  relations  with  the 
family  as  to  be  ocquainted  with  the  facts,  be- 
fore the  beginning  of  a  controversy,  and  by  a 
person  since  deceased,   is  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  H  1149-1153.] 

&  Dkath— Evidence— Absence. 

Absence  of  a  person  from  this  state  and 
the  taking  up  of  a  residence  in  a  known  place 
in  another  state,  followed  by  a  period  of  seven 
years  in  which  he  is  not  heard  from  by  per- 
sons in  this  state,  does  not  raise  the  presump- 
tion of  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  {  2.] 

4.  Tbespass  to  Tbt  Titlb— Title  of  Plain- 

THT— Tenancy  in  Cohhon. 

Where  parties  have  shown  their  right  to 
inherit  through  the  paternal  ancestors  of  the 
last  owner  of  land,  their  right  to  recover  the 
hmd  is  not  defeated  by  failure  to  prove  that 
his  maternal  kindred  are  extinct,  since  the  claim- 
ants would  recover  the  whole  land  for  them- 
sdves  and  such  kindred  as  tenants  in  common. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass  to  Try  Title,  (  62.] 

B.  Same— Evidence- SuFFiciENCT. 

In  trespass '  to  try  titl(>,  evidence  held  to 
present  a  question  for  the  jury  whether  inter- 
venors  were  the  heirs  of  the  kast  surviving 
owner  of  the  land. 

6.  Evidence  —  Pabol  Evidence  ArrECTiNS 
Wbitinqs  —  Desobiption  in  Deed  —  Pat- 
ent AlCBIOUITT. 

Where  a  deed  described  land  as  commencing 
at  the  northeast  line  of  a  league  and  run- 
ning across  the  league  to  the  northeastern 
boundary  line,  etc.,  being  the  lend  occupied 
by  M.,  there  was  a  patent  ambiguity  which 
oonld  not  be  aided  by  parol  evidence  further 
Uum  by  showing  what  land  waa  occupied  by  M. 

SBd.  Note. — For  cases  in  point,  see  Cent.  Die. 
.  20,  Bridenoe,  I  2088]. 

7.  Deeds  —  Vauditt  —  Descbiftion  of 
Pbofbbtt. 

A  deed  describing  land  as  "t>eginning  at  the 
N.  E.  side  of  N.'s  survey,  thence  to  the  south 
line  of  said  survey,  containing  400.  acres,  to 
ran  off  N.'s  tract,  and  adjoining  the  W.  line 
of  B.'s  survey,"  is  void  unless  the  west  line 
of  B.'8  survey  can  tte  located. 
a  Sake. 

A  deed  describing  land  as  commencing 
•n  die  northern  side  of  a  certain  bayou  where 
tiie  eastern  line  of  a  survey  intersects  It  is 
void  where  the  survey  does  not  touch  the 
bayon  at  any  point. 
9.  Sauk. 

A  deed  of  an  executrix  describing  land  as 
1.612  acres  of  land,  being  a  part  of  the  head- 
ri^ht  league  of  the  decedent,  situated  in  a  cer- 
tain bayou,  was  too  indefinite  to  show  title 
in  the  grantee. 

[Bd.  Note.— For  cases  in  point,  see  Oant  Dig. 
tcL  16k  I>eeds.  U  76,  76.] 


10.  Etidence—Docuhbntb— Census  Roll. 

An  original  census  roll  is  not  admissible  in 
evidence  to  show  that  the  persons  named  there- 
in were  alive  at  the  time,  what  persons  consti- 
tuted the  same  family,  or  their  ages,  or  other 
matters  necessary  to  show  pedigree  or  heir- 
ship. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {{  1247,  ^^.1 

11.  Save— Pabol  Evidence  Affectino  Wbit- 
inqs—Desobiptioh  IN  Deed— Latent  Aubi- 
onirr. 

In  a  deed  describing  land  as  commencing 
at  the  northeast  line  of  N.'s  league,  and  running 
across  the  league  to  the  southwestern  boundary 
line,  and  bounded  on  the  northwest  by  a  line 
across  the  league,  leaving  on  the  northwest  a 
reservation  to  JN.  of  1,000  acres,  thence  south- 
east, making  200  acre&  being  the  land  occupied 
by  t^e  grantee,  the  ambiguity  is  latent  and  may 
be  aided  by  parol  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  20,  Evidence,  gf  2094,  2095!]] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  O.  Klttrell,  Judge. 

Action  by  Clarence  Johnson  against  J.  J. 
Settegast  and  Ida  M.  Gorham  and  another  In- 
tervenor.  From  a  Judgment  in  favor  of  de- 
fendant, the  Intsrvenors  appeal.  Reversed 
and  remanded. 

A.  CL  Van  Velser  and  Lewis  Fogel,  for  ap- 
pellants. Stewart,  Stewart  &  Lockett,  for 
appellee. 

NBILL,  J.  This  suit  was  brought  by  Clar- 
ence Johnson  against  J.  J.  Settegast  in  the 
ordinary  form  of  an  action  of  trespass  to  try 
title  to  617%  acres  of  the  Eli  Nolnnd  survey 
situated  In  Harris  county,  Tex.  On  August 
22,  1904,  MoUle  E.  Noland  and  Ida  M.  Got- 
ham Intervened  in  the  case,  claiming  that  the; 
were  the  true  and  sole  owners  of  the  land 
sued  for  by  Johnson.  The  claim'  to  the  land 
as  pleaded  by  them  in  their  petition  of  inter- 
vention is  as  follows :  "Mrs.  Ida  M.  Gorham, 
O.  H.,  W.  L.,  and  Miss  Mollle  Noland  are 
the  sole  and  only  heirs  at  law  and  next  of 
Itin  of  Eli  Noland,  deceased,  being  the  only 
grandchildren  of  Bedtwitb  Noland,  who  was 
the  brother  of  said  Eli  Noland,  the  parents 
and  grandparents  all  being  dead,  and  all 
other  nearer  kindred,  lineal  and  collateral, 
of  said  Ell  Noland  also  being  dead ;  that  Mr!<. 
Lizzie  Noland  Is  the  widow  of  S.  P.  Noland, 
who  was  the  father  of  Mrs.  Ida  M.  Gorham ; 
that  Mrs.  Ella  Noland  is  the  widow  of  Frank 
Noland,  deceased,  who  was  the  father  of  said 
O.  H.,  W.  L.,  and  Mollle  E.  Noland;  that 
said  Mrs.  Blla  Noland,  O.  H.,  and  W.  L.  No- 
land  have  transferred  and  conveyed  their 
Interest  In  said  land  and  premises  to  Mollle 
E.  Noland,  who  is  the  owner  and  entitled  the 
possession  of  an  equal,  undivided  one-half 
share  thereof.  Said  Mrs.  Lizzie  Noland  has 
conveyed  to  her  daughter,  Mrs.  Ida  M.  Gor- 
ham, all  her  interest  In  said  land  and  prem- 
ises, and  said  Mrs.  Gorham  Is  therefore  the 
owner  and  is  entitled  to  the  possession  of  the 
other  equal  undivided  one-half  of  said  land 
and  premises."  Subsequently  the  petition  of 
Johnson,  the  original  plaintiff,  was  dismissed. 
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The  defendant  Settegast  angwered  interven- 
ors'  petition  by  pleas  of  the  three,  fire,  and 
ten  yean'  statutes  »f  limitation  and  a  cross- 
bill. In  the  nature  of  an  action  of  trespass  to 
try  title  against  interrenors  for  possession 
of  the  premises  and  quieting  his  title  thereto 
against  interrenors'  claim.  On  March  the 
16th  the  Interrenor  Molile  £3.  Noland  suggest- 
ed her  marriage  to  W.  W.  Johnson  since  filing 
her  petition  in  interrention,  and,  upon  such 
suggestion,  he  was  Joined  with  his  wife  as  a 
party  plaintiff  in  the  action,  and  he  appeared 
and  adopted  the  allegations  in  intervoiors' 
original  petition.  It  is  thus  seen  that  the  in- 
tervenors  are  the  real  plaintiffs  in  the  case 
against  the  original  defendant,  Bettegast 
The  case  was  tried  before  a  Jury,  whom  the 
court  instructed  that  the  evidence  was  not 
legally  sofflclent  to  prove  the  heirship  of  the 
parties  suing  as  interrenors,  and  that  the 
deeds  in  evidence  showed  that  all  title  of  Ell 
Noland  had  passed  out  of  him  and  his  heirs, 
and  thereupon  directed  the  Jury  to  return  a 
verdict  for  the  defendant  From  the  Judg- 
ment altered  up<n  a  verdict  returned  in 
«>bedlaioe  to  such  instructions,  the  inter- 
venors  have  appealed. 

There  are  83  assignments  of  error  insisted 
ap<m  by  appellant  for  reversal  of  the  Judg- 
mait  The  principle  questions  raised  by  them 
are:  (1)  Did  the  court  err  in  instructing  the 
Jury  tliat  the  evidence  was  not  legally  suffl- 
dent  to  prove  the  heirship  of  the  interveners? 
(2)  Did  the  court  err  in  Instructing  the  Jury 
that  the  deeds  in  evidence  showed  that  all 
title  of  Ell  Noland  to  the  land  hi  controversy 
had  passed  out  of  blm  and  his  heirs?  All 
other  questions  raised  by  the  assignments  are 
involved  in  and  are  simply  subsidiary  to  those 
stated.  It  will,  therefore,  be  unnecessary  to 
take  up  and  consider  every  assignm^it  of 
error  separately,  but  consideration  of  all  will 
be  given  In  determining  the  question  stated. 

Before  reciting  the  substance  of  the  evi- 
dence upon  which  appellants  seek  to  establish 
title  to  the  property  in  controversy  as  the 
heirs  of  Ell  Noland,  we  will  state  wliat,  un- 
der the  law,  it  was  necessary  for  them  to 
prove  in  order  to  entitle  them  to  recover.  It 
will  be  observed  that  they  are  claiming  by 
collateral  descent  One  claiming  by  sudi 
descent  must  show  who  was  last  entitled,  and 
then  prove  his  death  without  issue.  Next 
prove  all  the  different  links  in  the  chain  of 
descent  which  will  show  that  the  one  who 
was  last  entitled  and  the  claimant  descended 
from  the  same  common  ancestor,  together 
with  the  extincticm  of  all  those  lines  of  de- 
scent which  could  claim  any  preference  to 
the  claimant  He  must  prove  the  marriages, 
births,  and  deaths  and  the  identity  of  the  per- 
sons necessary  to  fix  title  in  himself,  and 
the  extinction  of  others  who  have,  if  in  ex- 
istence, a  better  title.  This  Is  done  by  prov- 
ing the  marriages,  births,  and  deaths  neces- 
sary to  complete  his  title,  and  showing  the 
identity  of  the   several   parties.     He  must 


prove  that  all  the  Intermediate  heirs  between 
himself  and  the  ancestor  from  whom  he  claims 
are  dead,  without  issue.  8  Wash,  on  Real 
Property  (Sd  Ed.)  {38;  Abbots'  Trial  Br.  I 
24;  8  EllloU  on  Ev.  U  2188,  2189;  Anson  v. 
Stein,  6  Iowa,  160 ;  Skinner  v.  Fulton,  38  UL 
484 ;  Sprlgg  v.  Moale,  28  Md.  487,  92  Am.  Dec 
698;  Shriver  v.  State,  66  Md.  278,  4  AtL  879. 
The  evidence  tends  to  show  that  Ell  Noland, 
to  whom  the  land  in  controversy  was  patent- 
ed, died  December  17,  1841,  leaving  his  wife, 
£Ulzabeth  Noland,  and  his. two  sons.  Branch 
T.  Archer  Noland  and  Beckwith  Noland,  sur- 
viving him.  It  also  tends  to  show  ttiat  his 
brother,  B.  A.  Noland,  died  hi  Harris  county 
about  12  years  later;  that  he  left  sarviving 
him  his  wife  and  three  sons,  all  of  whom  are 
dead ;  and  that  his  only  surviving  descendants 
are  his  grandchildren,  Ida  M.  Oorbam,  Molile 
E.  Johnson,  appellants,  O.  H.  Noland  and  W. 
L.  Noland,  whose  Interest  in  the  land  In  con- 
troversy Is  claimed  by  appellants  through 
deeds  from  them.  Eli  Noland  being  seised  of 
the  property  in  question  at  the  time  of  his 
death,  the  presumption  Is  that  it  was  of  ths 
community  estate  of  himself  and  snrvlTing 
wife.  Therefore,  when  he  died,  his  wife, 
Elizabeth,  was  the  owner  of  one  half  and  his 
two  sons  of  the  other  half  of  the  property.  It 
is  not  claimed  by  appellants  that  they  were 
related  by  blood  to  Elizabeth,  the  surviving 
wife  of  Ell  Noland.  Therefore,  for  appel- 
lants to  have  inherited  the  property,  or  any 
of  it,  it  was  incumbent  upon  them  to  prove 
that  ail  three  of  these  parties  who  took  title 
upon  the  death  of  Eli  Noland  are  dead,  and 
that  the  death  of  Elizabeth  Noland  occurred 
prior  to  the  death  of  both  Branch  T.  Archer 
and  Beckwith  Noland ;  for,  if  they  died  first 
Elizabeth,  as  their  mother,  inherited  the  In- 
terest that  descended  to  them  through  their 
father  In  the  property,  and  consequently,  she 
being  of  no  blood  relation  to  appellants,  they 
would  have  inherited  nothhig  from  her,  bat 
the  property  wonld  have  descended  to  ber 
heirs.  Elizabeth,  the  widow  of  Ell  Noland, 
on  December  2,  1842,  married  Edward  O'Con- 
nor. It  seems  to  be  conceded  that  Branch  T. 
Archer  Noland  died  prior  to  1848 ;  for  at  ths 
November  term  of  that  year  of  the  county 
court  of  Harris  county  Elizabeth,  as  widow  of 
EH  Noland,  for  her  use  and  use  of  her  child, 
as  an  allowance,  was  awarded  by  the  county 
court  640  acres  of  the  land  of  her  deceased 
husband.  Upon  Branch  T.  Archer  Noland'a 
death  (assuming  from  his  minority  he  died 
without  issue)  his  interest  in  the  property 
descended  to  his  mother,  Elizabeth  O'Connor, 
and  to  his  brother,  Beckwith  Noland.  Thus 
stood  the  title  to  the  property  in  its  descent 
from  Eli  Noland  hi  1848.  Bo  It  will  be  seoi, 
under  the  principles  of  law  stated,  that  In 
order  for  appellants  to  show  that  It  descend- 
ed and  vested  In  them  it  was  essential  for 
them  to  prove  that  Elfatabeth  O'Connor  died 
without  Issue  of  her  second  marriage,  and 
that  her  son  Beckwith  Noland  aurvived  ber 
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and  died  wlthoat  Issue.  Unless  eridence  was 
adduced  which,  at  least,  tended  to  establish 
sntA  (acts,  there  was  no  error  In  the  court's 
instractlng  the  Jury  to  return  a  rerdlct  for 
the  defendant  upon  the  gronnd  that  i^alntlfls 
had  failed  to  show  that  the  title  to  the  prop- 
erty descended  and  Tested  In  them  by  in- 
heritance. 

Now,  as  to  the  evidence  otTered  by  plaintiffs 
to  prove  such  facts.  On  these  Issnes  Mis. 
Qorham,  one  of  appellants,  and  her  mother, 
Mrs.  Oates,  testified  substantially  as  follows: 
That  Beckwlth,  son  of  Ell  Noland,  also  died 
In  New  Orleans  In  1878,  shortly  after  the 
death  of  bis  mother,  Bllzabeth.  Witness  says 
she  knows  these  facts  because  all  her  rela- 
tives discussed  them ;  because  Mrs.  Pannell, 
who  raised  her  father,  told  her  so;  becanae 
her  nncles,  annts,  cousins,  and  father  also 
stated  It ;  because  it  was  family  history,  and 
all  of  It  was  discnssed  at  home ;  because  her 
mother,  father,  his  brother,  his  sister-in-law, 
all  the  diildr^i,  and  the  entire  family  talked 
it  over,  and  she  heard  it  from  all  of  them ; 
that  these  statements  were  made  by  them 
ever  since  witness  was  old  enough  to  have  a 
memory ;  that  it  was  often  discussed,  and  at 
all  times,  when  discussed,  the  facts  were 
stated  in  the  same  way,  and  their  discnsBlon 
was  an  every  day  occurrence ;  that  her  uncle 
Frank  Noland  received  information  from  New 
Orleans  of  the  death  of  the  son  and  widow  of 
Ell  Noland;  that  her  Uncle  Frank  knew,  of 
bis  own  i)ersonal  knowledge.  Ell  Noland's  last 
son  died  in  New  Orleans;  that  the  family 
made  inquiries  in  New  Orleans  in  1878  about 
the  death  of  the  son  and  widow  of  El!  Noland, 
and  he  went  over  there  to  find  out  about  it 

Besides,  Mrs.  Oates  testified  that  the  mem- 
bers of  the  family  here  occasionally  heard 
from  the  widow  and  son  of  Eli  Noland  prior 
to  1878,  while  they  lived  in  New  Orleans, 
that  their  home  was  In  New  Orleans,  and 
that  since  1878  neither  one  bad  been  heard 
from,  except  in  the  fall  of  that  year  a  tel- 
egram was  received  from  the  son,  stating  the 
death  of  his  mother,  and  about  two  months 
after  the  telegram  was  received  word  came 
of  the  death  of  the  son.  Cassamero  Lopez, 
a  witness  75  years  old,  who  resides  in  New 
Orleans,  and  had  lived  there  all  his  life,  tes- 
tified that  he  knew  Elizabeth  O'Connor  many 
years  ago  and  at  the  time  she  resided  In  New 
Orleans,  where  be  saw  her  frequently;  that 
was  during  the  QVa  and  70's,  and  that  she 
was  a  woman  of  middle  age  at  that  time; 
that  she  died  in  the  yellow  fever  plague  in 
New  Orleans  In  1878,  and  that  he  knew  this 
of  his  own  knowledge;  that  during  the  year 
he  knew  her  she  was  a  widow  and  told  wit- 
ness that  both  her  husbands  had  died  In 
Houston,  Tex. ;  that  she  had  one  child,  a  boy 
grown,  named  Beck  Noland ;  that  "Beck"  was 
his  first  name  abbreviated ;  that  Beck  did  not 
marry,  and  he  died,  also,  the  same  year  his 
mother  died;  that  he  was  taken  down  with 
yellow  fever  about  a  month  after  his  mother 
died,  and  died  at  the  hospital  where  she  did. 


This  witness,  haying  been  asked  where  Mrs. 
O'Connor  lived  before  the  time  of  her  resi- 
dence in  New  Orleans,  answered:'  "All  I 
know  Is  what  she  and  her  son  told  me.  He 
said  they  lived  in  Houston  when  he  was 
small,  and  his  father  had  been  scalped  and 
killed  In  an  Indian  fight  near  Houston ;  that 
his  mother  married  an  O'Connor  they  said, 
and  he  died,  and  she  could  not  make  a  living 
on  the  farm  near  Houston  and  came  to  New 
Orleans.  Mrs.  O'Connor  told  me  her  name 
was  'Noland'  before  it  was  'O'Connor.' "  It  is 
claimed,  however,  by  the  appellee  that  the 
testimony  of  Mrs.  Oorham  and  Mrs.  Oates, 
as  to  what  members  of  the  family  told  them, 
Is  self -serving  and  should  (appellee  having 
objected  to  its  Introduction  upon  that  ground) 
have  been  excluded  under  the  authority  of 
Byers  y.  Wallace,  87  Tex.  609,  28  S.  W.  1066, 
28  S.  W.  700,  and  that,  having  been  errone- 
ously admitted,  it  should  not  be  considered 
by  the  court ;  that  questions  of  pedigree,  such 
as  marriages,  births,  and  deaths  of  members 
of  a  family,  may  be  proved  by  declarations 
of  the  members  of  the  family,  which  go  to 
make  family  tradition  and  history,  is  an  old 
exception  to  the  rule  which,  ordinarily,  ex- 
cludes hearsay  evidence.  This  rule  rests  up- 
on the  principle  that  natural  efCusIons  of 
those  who  talk  over  family  affairs,  when  no 
special  reason  for  bias  or  passion  exists,  are 
fairly  trustworthy,  and  should  be  given  weight 
by  Judges  and  Juries,  as  they  are  In  the  ordi- 
nary affairs  of  life.  To  be  admissible  as 
evidence,  such  declarations,  however,  must 
have  been  made  ante  litem  motam;  for,  if 
made  during  the  course  of  a  controversy,  they 
are  regarded  as  lacking  In  the  ground  of 
trustworthiness.  Principle  requires,  however, 
that  the  dispute,  if  It  is  to  exclude  the  state- 
ments, should  have  been  more  or  less  over 
the  precise  point  to  which  the  statements  re- 
fer (as  is  illustrated  in  Byers  v.  Wallace, 
supra),  else  no  bias  could  be  supposed  to  af- 
fect It  It  is  not  necessary  that  lltlgatl(m 
should  actually  have  begun  at  the  time  of  the 
declarations.  The  element  to  be  avoided  is 
a  bias  in  the  mind  of  a  declarant;  and  this 
Is  sufficiently  probable  If  a  dispute  or  con- 
troversy Is  actually  In  progress,  even  though 
It  may  not  have  reached  the  stage  of  legal 
proceedings.  2  Wlgmore  on  Ev.  H  1482,  1483. 
It  is  the  declarations  which  must  be  made 
ante  litem  motam,  not  the  statement  of  those 
who  heard  them,  that  are  evidence.  If  made 
before,  the  fact  that  they  are  rq>eated  after 
the  dispute  arose  does  not  raider  them  inad- 
missible. The  declarant  must  have  been  a 
member  of  the  family,  or  so  Intimately  re- 
lated to  it  and  so  situated  as  to  have  knowl- 
edge of  the  fact  in  regard  to  which  he  made 
the  declaration,  and  be  either  dead  or  hia 
testimony  inaccessible.  In  order  for  bis  dec- 
laration to  be  admitted  In  evidence;  for  If 
alive,  and  his  testimony  can  be  produced,  tes- 
timony as  to  his  declarations  is  Inadmissible 
because  the  ground  for  its  Introduction  as 
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hearsay  does  not  exist  It  is,  of  course,  In- 
combent  ai>on  the  party  who  resorts  to  such 
decIaratioiQS  to  prove  the  exlstoice  of  a  (act, 
to  show  that  they  are  admissible  under  the 
principle  of  evidence  stated.  It  reasonably 
appears  from  the  evidence  that  some  of  the 
declarants  whose  declarations  are  testified  to 
were  dead,  and  that,  therefore,  their  testi- 
mony could  not  be  produced  as  to  the  facts 
stated  in  their  declarations,  and  that  such 
declarants  were  the  members  of  or  so  related 
to  EI!  Noland's  family  as  to  make  such  dec- 
larations admissible  in  evidence,  if  no  mo- 
tive existed  at  the  time  they  were  made  for 
them  to  state  a  falsehood;  and  we  are  in- 
clined to  the  opinion  that  no  such  motive  ap- 
pears to  have  existed  in  the  minds  of  the 
deceased  declarants  when  they  made  such  dec- 
larations. These,  however,  were  matters  for 
the  trial  court  to  determine  when  the  testi- 
mony as  to  the  declarants  was  offered  by  ap- 
pellants, and  objections  made  by  appellee  to 
its  introdnctlon  In  evidence.  And,  since  they 
were  admitted,  it  is  not  for  this  court  to 
Ignore  such  declarations  as  evidence  In  pass- 
ing upon  the  question  now  under  considera- 
tion. 

Hie  contention  of  appellants  that  the  death 
of  Mrs.  O'Connor  and  her  son,  Beckwith, 
should  be  presumed  from  their  continued 
absence  for  seven  years  from  Houston,  where 
they  Mice  resided,  they  not  having  been 
heard  of  during  that  period,  cannot  be  sus- 
tained. It  is  true  that  a  presumption  of 
death  Is  raised  by  the  absence  of  a  person 
from  his  domicile  when  unheard  of  for 
seven  years.  Absence,  hi  this  connection, 
means  that  a  person  la  not  at  the  place  of 
his  domicile,  and  that  his  actual  residence 
Is  unknown.  It  is  for  this  reason  that  his 
existence  is  doubtful,  and  that,  after  seven 
years  of  such  absence,  his  death  is  presumed. 
But  removal  alone  is  not  enough.  The  fur- 
tiier  fact  that  he  has  disappeared  from  his 
domicile,  and  from  the  knowledge  of  those 
with  whom  he  would  naturally  communicate, 
BO  that  bis  whereabouts  have  been  unknown 
for  seven  years  or  upward,  is  necessary  to 
raise  the  presumption.  But  when  a  person 
removes  from  his  domicile  in  one  state,  to 
establish  a  home  for  himself  in  anotiier 
state  or  coontry,  at  a  place  well  known,  this 
is  a  change  of  residence,  and  absence  from 
tlie  last  domicile  is  that  upon  which  the  pre- 
sumption must  be  built  If  alive  when  last 
heard  from  at  his  last  domicile,  the  presump- 
tion is  that  life  contlnnes.  Francis  v.  Fran- 
cis, 180  Pa.  646,  37  Atl.  120,  57  Am.  St  Rep. 
648.  Therefore,  it  being  shown  that  Mrs. 
O'Connor  and  her  son,  Beckwith,  having  left 
their  residence  in  T^cas  for  New  Orleans 
and  having  become  domiciled  there,  their 
death  cannot  l>e  presumed  from  their  seven 
years'  absence  from  Texas,  even  though  it 
should  appear  that  they  were  unheard  of  by 
their  family,  or  those  who  knew  them  in 
this  state,  during  that  period.  We  think, 
too,  that  the  telegram   referred  to   in  the 


testimony  recited.  If  evidence  at  all  of  what 
was  stated  in  it,  was  the  best  evidence; 
and  statements  as  to  Its  contents  were  inad- 
missible in  evidence,  unless  It  was  shown 
that  the  original  telegram  was  lost  or  lt» 
nonivoduction  in  court  accounted  ft>r  in 
such  a  manner  as  to  make  seoondary  evi- 
dence of  its  contents  inadmissible.  We  bar* 
thus  ruled  upon  the  presumption  of  seven 
years'  absence,  and  upon  the  admissibility 
of  the  contents  of  the  telegram  in  evidence^ 
in  view  of  another  trial  in  the  event  tlie 
Judgment  before  us  should  be  reversed  and 
the  cause  remanded.  We  are  satisfied,  how- 
ever, that  there  was  competent  testimony, 
as  is  shown  by  the  above  recital  of  the  evi- 
dence, tending  to  show  that  both  Mra^. 
O'Connor  and  her  son,  Beckwith,  died  with- 
out issue  in  the  city  of  New  Orleans,  t-«»  , 
in  1878,  and  that  the  death  of  the  motber 
was  prior  to  that  of  the  son,  and.tfaat  their 
declarations,  as  teetlfled  to  by  the  witness 
Lopez,  reasonably  tend  to  establish  their 
identity.  Such  declarations,  if  made  as  testi- 
fied to,  were  certainly  ante  litem  motam. 
If,  as  the  testimony  tends  to  show,  Urs. 
O'Connor  and  Bedrwlth  Noland  died,  in  the 
order  of  time  stated,  without  Issue,  the  es- 
tate of  Inheritance  of  Beckwith  Noland  vested 
upon  his  death  in  his  paternal  and  maternal 
kindred  as  provided  by  section  4,  art  1688, 
Rev.  St  1885.  The  evidence  reasonaUy 
tends  to  show  that  his  paternal  gran^tar- 
ents  are  dead,  and  that  appellants  and  those 
under  whom  they  claim  bear  such  kinship 
to  Beckwith  Noland  on  the  paternal  side  of 
his  family  as  entitle  them  to  the  moiety  of 
his  (Beckwith  Noland's)  paternal  kindred. 
The  fact  that  it  is  not  shown  by  the  evi- 
dence that  his  maternal  kindred  are  extinct 
will  not  prevent  the  apptilants  from  recover- 
ing the  property,  if  the  evidence  should  be 
found  by  a  Jury  sufficient  to  vest  the 
moiety  of  Beckwlth's  paternal  kindred  in 
them;  for.  If  there  were  any  maternal  kin- 
dred, appellants  would  be  a  tenant  in  com- 
mon with  them,  and  as  each  entitled  to  re- 
cover the  entire  estate.  Pilcher  v.  Kirk, 
60  Tex.  162;  Contreras  v.  Haynes,  61  irex. 
104;  Frisby  v.  Withers,  61  Tex.  138;  Telfener 
V.  Diiiard,  70  Tex.  139,  7  8.  W.  847;  Wllcox- 
son  V.  Howard  (Tex.  Civ.  App.)  62  8.  W. 
808;  Karnes  v.  BuUer  (Tex.  Civ.  App.)  62 
8.  W.  853.  It  is  only  when  the  evidence 
is  such  as  to  admit  of  only  one  conclusion, 
or  when  ordinary  minds  can  deduce  from  it 
no  other  than  the  one  conclusion,  that  tlie 
trial  court  is  authorized  to  withdraw  the 
cause  from  the  Jury  by  Instmctlng  a  ver- 
dict We  are  of  opinion,  therefore,  that  the 
conrt  erred  in  peremptorily  Instructing  the 
Jury  that  the  evidoice  was  not  legally  sofB- 
dent  to  prove  the  heirship  ot  appellants. 
This  brings  ns  to  the  craisideration  of  the 
second  questlmi:  Did  the  court  err  in  in- 
stmctlng the  Jury  that  tlie  deeds  in  evidence 
showed  that  all  UUe  of  BU  Noland  to  the 
land  in  controversy  had  passed  oat  of  hint 
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«nd  Ub  belra?  An  Instrament  purporting  to 
be  a  deed  made  by  Eli  Noland  on  August  7, 
1840,  to  T.  W.  Manball,  describes  the  land 
Bought  to  be  couTeyed  as  follows:  "200  acres 
of  land,  lying  and  being  situated  on  the 
Spring  Fork  of  Green's  bayou,  and  described 
as  follows:  Commencing  at  the  northeast 
line  of  Ell  Noland's  league,  and  running 
across  said  league  to  the  northeastern  bound- 
ary line;  and  bounded  on  the  northwest  by 
a  line  across  said  league,  and  leaving  on  the 
northwest  end  of  said  league  a  reservation 
to  Eli  Noland  of  1000  acres  of  land;  thence 
from  said  line  southeast,  making  200  acres, 
indnsive,  with  all  the  improvements  thereon, 
being  the  same  land  occupied  by  said  Thos. 
W.  Marshall";  and  other  deeds,  containing 
the  same  descriptions,  extending  from  Mar- 
shall down  to  the  appellee,  were  Introduced 
In  evidence,  over  the  objection  of  appellants 
that  such  Instruments  were  void  for  uncer- 
tainty of  description.  Objection  to  parol  evi- 
dence Introduced  by  appellee  to  aid  the  de- 
scription was  also  made  by  appellants,  upon 
the  ground  that  the  ambiguity  In  the  deed 
was  patent,  and  the  defect,  on  that  account, 
could  not  be  cured  by  the  help  of  extrinsic 
evidence  further  than  to  show  what  land 
was  occupied  by  T.  H.  Marshall.  It  is  ap- 
parent from  the  face  of  the  Instruments  that 
no  land  is  described  by  them,  and  that  none 
can  be  found  on  the  ground  from  such  de- 
scription, save  that  in  possession  of  Marshall 
when  the  deed  to  him  was  executed.  In  oth- 
er words.  If  the  description  Is  taken,  extrin- 
sic evidence  can  only  show  what  land  was 
in  Marshall's  possession  when  the  deed  to 
him  was  executed.  It  Is  well-settled  law 
that  nothing  passes  by  a  deed  except  what 
Is  described  In  It,  whatever  the  Intention  of 
the  parties  may  have  been  (Minor  v.  Powers 
[Tex.  Sup.l  26  8.  W.  1071;  Dull  v.  Blum, 
68  Tex.  299.  4  S.  W.  489;  Harris  v.  Shafer, 
86  Tex.  316,  23  S.  W.  979,  24  S.  W.  263; 
Thayer  v.  Plnton,  108  N.  T.  394, 15  N.  B.  615; 
Coleman  v.  Manhattan  Beach  Co.,  94  N.  T. 
229;  Jones  v.  Smith,  73  N.  T.  205;  Andrew  v. 
Watklns,  26  Fla.  390,  7  South.  876;  Martin- 
dale  on  Convey.  S  87) ;  and,  while  parol  evi- 
dence is  often  admissible  to  ascertain  what 
lands  are  embraced  In  the  description,  audi 
evidence  cannot  make  the  deed  operate  upon 
land  not  embraced  in  the  descriptive  words 
(Minor  V.  Powers,  supra;  Coleman  v.  Man- 
hattan Beach  Co.,  supra;  Prentice  v.  Steams, 
113  U.  &  436,  6  Sup.  Ct  547,  28  L.  Ed.  1059). 
The  principle  that  a  grant  of  a  designated 
number  of  acres  In  a  survey  or  tract  of  land, 
owned  by  the  grantor  containing  a  greater 
quantity  of  land  than  the  number  of  acres 
designated,  has  the  effect  to  confer  title  In 
the  grantee  to  an  undivided  Interest  in  the 
entire  survey  or  tract  to  the  extent  of  the 
quantity  of  land  named  in  the  deed,  as 
mnnciated  In  Wofford  v.  McKinna,  23  Tex. 
45,  76  Am.  Dec.  53;  Blackburn  v.  McDonald, 
1  U.  C.  355;  Slack  v.  Daws,  3  Tex.  Civ.  App. 
620,   22    S.    W.    10S3:    Mass   v.    Bromeberg 


CTex.  Civ.  App.)  66  8.  W.  486;  Dobony 
V.  Womack  (Tex.  Civ.  App.)  20  S.  W.  950; 
Byrne  V.  Eleaa  (Tex.  Civ.  Apfi.)  89  S.  W. 
982;  Fontaln  v.  Bohn  (Tex.  Civ.  App.) 
40  S.  W.  637;  Murphy  v.  Williams  CTer. 
Civ.  App.)  66  8.  W.  695;  Herman  v. 
Likens,  90  Tex.  448,  89  8.  W.  282;  Morrison 
V.  Haszard  (Tex.  Sup.)  92  S.  W.  35— and  in- 
sisted on  by  appellee,  has  no  application  to 
a  deed  which  undertakes  to  describe  land 
by  metes  and  bounds,  when  such  description 
Is  of  such  patent  ambiguity  as  to  render 
the  deed  void.  It  Is  essential  to  the  validity 
of  conveyance  of  land.  In  this  state,  that  it 
should  be  made  by  an  instrument  In  writing. 
Such  an  Instrument,  which  Is,  upon  Its  face, 
BO  vague  and  uncertain  in  Its  a;ttempted 
description  as  not  to  furnish  means  of  Identi- 
fying the  land  sought  to  be  conveyed,  does 
not  meet  such  essential  "requirement  It  Is 
for  parties,  and  not  courts,  to  make  deeds  of 
conveyance.  Men  are  presumed  to  be  able 
among  themselves  to  make  deeds  expressive 
of  their  Intentions,  and,  If  they  fall  to  do  so, 
or  to  furnish  the  means  by  which  their  In- 
tention can  be  determined.  It  would  be  an 
usurpation  of  authority  for  courts  to  under- 
take to  make  deeds  for  them.  We  are  of 
opinion,  therefore,  that  the  deeds  In  question 
were  only  admissible  in  evidence  for  the  pur- 
pose of  proving  that  land  In  possession  of 
Marshall  when  the  deed  to  him  was  executed 
was  embraced  by  each  Instrument,  and  that 
Its  description  could  not  be  aided  by  parol, 
further  than  to  show  what  land  he  was  in 
possession  of  at  that  time.  This  disposes  of 
those  assignments  of  error  which  complain 
of  the  court  admitting  such  Instruments, 
and  parol  testimony  to  aid  the  defective  de- 
scription contained  In  them.  In  evidence. 

The  remaining  assignments  have  relation 
to  the  introduction  In  evidence  by  the  ap- 
pellee, for  the  purpose  of  showing  an  out- 
standing title,  of  a  number  of  deeds  and 
parol  testimony  concerning  them,  which  pur- 
port to  convey.  In  the  aggregate,  4,428  acres 
of  the  Eli  Noland  league.  The  first  of  these 
Instruments  Is  from  Ell  Noland  to  B.  A.  No- 
land,  is  dated  August  4,  1S40,  and  describes 
the  land  as  follows:  "Beginning  at  N.  E. 
side  of  Ell  Noland's  survey;  thence  to  the 
south  line  of  said  snrv^,  containing  400 
acres,  to  run  ott  EII  Noland's  tract,  and 
adjoining  the  W.  line  of  Bond's  survey."  Its 
Introduction  In  evidence  was  objected  to  by 
appellants  upon  the  grounds.  Inter  alia,  that 
It  contained  no  valid  description,  and  was 
therefore  void,  and  that  the  calls  could  not 
be  Identified.  This  objection  Is  good,  unless 
the  land  could  be  identified  by  the  "West  line 
of  Bond's  survey."  It  was  not  shown  where 
this  line  was.  It  Is  true  that  Bond's  deed 
was  Introduced  In  evidence  by  the  appellee 
and  that  it  describes  the  land  sought  to  be 
conveyed  thereby  as  follows:  "Lying  and 
being  situated  on  the  southwest  fork  of 
Green's  bayou,  commencing  at  a  large  oak 
marked  as  a  line-tree  near  a  gully  on  the 
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sonth  side,  being  said  Fritz  Henry  Bond's 
northeast  comer;  thence  east  to  a  stake 
thence  north  to  bayou ;  thenoe  west  along 
the  bayon  to  place  of  beginning  of  said  tract 
of  land,  to  contain  800  acres  according  to 
survey  and  plot  made  by  James  G.  Reed" — 
but  the  "large  oak  marked  as  a  Une-tree" 
was  not  Identified,  nor  Its  actual  position 
shown  by  any  evidence  Introduced.  In  the 
absence  of  such  evidence,  there  was  no 
Identification  of  the  land.  Therefore  the 
principle  that,  where  there  are  two  parcels 
of  land  in  a  given  area,  the  location  of  one 
necesearily  fixes  the  place  of  the  ottier 
(Morrison  v.  Hazzard  [Tex.  Sup.]  92  S.  W. 
86),  cannot  be  Invoked  to  aid  the  description 
in  the  deed  from  Eli  Noland  to  B.  A.  Noland ; 
and  the  description,  not  being  in  itself  suf- 
ficient to  Identify  the  land,  was  not  aided  by 
the  reference  to  "Bond's  sonth  line."  Evi- 
dence might  have  been  Introduced  to  show 
the  location  of  such  line,  bnt  it  was  not  la 
the  absence  of  such  evidence,  the  description 
contained  In  the  deed  under  consideration 
is  too  vague  and  indefinite  to  identify  the 
land  intended  to  be  conveyed.  In  the  ab- 
sence of  snch  evidence,  such  Instrument 
should  not  have  been  held  efTectlve.  For  the 
same  reason — ^1.  e.,  the  absence  of  evidence 
to  Identify  the  beginning  comer  of  the  Bond 
300  acres — the  deed  from  Eli  Noland  to 
Bond  should  not  have  been  given  efFect  upon 
the  Issue  of  outstanding  title.  The  same  may 
be  said  of  the  deed  from  B.  A.  Noland  to 
Panuell  and  HIndy,  dated  January  18,  1847. 
Another  of  these  instruments  Is  a  deed  from 
Eli  Noland  to  B.  A.  Noland,  dated  August  14, 
IStl,  which  contains  the  following  descrip- 
tion :  "In  Harris  county,  Texas,  and  embrac- 
ed In  the  following  limits,  which  are  to  be 
hereafter  more  fully  designated  by  actual 
survey  and  measurement,  to-wit:  Commen- 
cing on  northern  side  of  Oreen's  bayou,  where 
the  eastern  line  of  Thomas  Marshall  survey 
Intersects  the  said  bayou;  thenoe  running 
northerly  with  the  aforesaid  eastern  line  to 
the  northern  boundary  line  of  the  said 
Eli  Noland's  league;  thence  running  east- 
wardly  on  the  said  northern  boundary  line 
to  a  point,  from  whence  running  southerly  to 
the  aforesaid  Qreen's  baybu,  and  thence  west- 
wardly  mldchannel  of  and  with  the  said 
Oreen's  bayou  to  the  place  of  beginning, 
will  be  snffllcent  to  embrace  400  acres 
*  *  *  part  of  the  beadright  league  of 
Eli  Noland."  It  was  Introduced  by  appellee 
over  the  appellants'  objections  that  no  evi- 
dence was  introduced  which  identifies  the 
calls  thereof,  and  that  the  description  con- 
tained in  the  Instrument  is  so  patently  am- 
biguous as  to  render  it  void.  No  parol  tes- 
timony was  given  to  locate  the  land  attempt- 
ed to  be  conveyed,  except  that  of  the  witness 
Stimson,  who  testified  that  no  part  of  the 
league  touched  Green's  bayou,  and  that  wltli- 
out  Marshall's  east  line  were  located,  which 
could  not  l>e  done,  the  land  was  Impossible 
»(  location  from  the  description  in  the  in- 


strument Therefore  snch  deed  wcs  insuf- 
ficient to  show  an  outstanding  title  to  the 
land. 

The  appellee,  over  objections  of  appellants, 
offered  In  evidence,  for  the  purpose  of  show- 
ing an  outstanding  title,  a  deed  executed  on 
March  14,  1840,  by  Elizabeth  O'Connor  (for- 
merly Elizabeth  Noland)  widow  of  Eli  No- 
land,  deceased,  as  administratrix  of  the  es- 
tate of  said  decedent  to  Frederick  Andrews, 
which  describes  the  property  sought  to  be 
conveyed  thereby  as  follows:  "Sixteen  hun- 
dred and  twelve  acres  of  land,  being  a  part 
of  the  beadright  league  of  the  aforesaid 
Noland,  deceased,  by  virtue  of  a  patent  No. 

888  granted  by  the of  Texas,  on  the 

of ,  A.  D. ,  lying 

and  being  situated  on  Green's  bayou  in  afore- 
said county."  Tite  objections  Interposed  to 
its  introduction  were:  (1)  That  it  was  void 
for  want  of  sufficient  description;  (2)  ao- 
thority  In  the  administratrix  to  make  the 
sale  was  not  shown;  (3)  the  sale  was  not 
based  upon  a  valid  order;  (4)  the  probate 
court  was  without  authority  or  Jurisdiction  to 
direct  such  sale ;  (6)  the  administratrix  was 
without  authority  to  sell  and  the  probate 
court  without  power  to  order  the  sale  of  an 
undefined  acreage  out  of  a  large  tract  also 
undefined;  and  (6)  the  deed  purports  to 
convey  an  undivided  Interest  In  an  undefined 
tract  in  the  Eli  Noland  league,  whereas  the 
estate  owned  the  fee  in  a  larger  specific  tract 
therein.  The  probate  proceedings  upon  which 
the  deed  is  based  do  not  add  anythbag  to  the 
description,  for  neither  the  petition  for  the 
order  of  sale  nor  the  order  of  sale  refers  to 
any  land  in  the  Noland  league;  nor  doea  the 
inventory  to  whldi  the  petltlMi  refers,  nor 
the  retnm  of  sale,  nor  tlie  decree  confirming 
it  The  evidence  shows  that  the  estate  of 
Ell  Noland  did  not  at  the  time  the  deed  was 
made,  own  the  entire  leagne  survey;  for 
one-third,  or  1,476  acres,  of  It  had  been  con- 
veyed by  Eli  Noland  to  Peter  W.  Gray  by  a 
deed  which  accurately  describes  tl^e  part 
conveyed  by  metes  and  bounds.  When  It  is 
considered  that  the  deed  in  question  was  in- 
tended to  evidence  a  Judicial  sale,  where  the 
authority  of  the  administratrix,  as  well  as 
the  probate  court  Itself,  was  limited  by  the 
law  from  which  it  is  derived  (Wooters  v. 
Arlldge,  54  Tex.  397;  Mnnnink  ▼.  Jung,  S 
Tex.  ClT.  App.  89S,  22  S.  W.  298),  it  most  be 
held  that  the  description  contained  in  the 
deed  is  too  indefinite  to  allow  the  instrument 
In  evidence  for  the  purpose  of  showing  an 
outstanding  title.  Harris  v.  Shafer,  supra: 
Mitchell  T.  Ireland,  54  Tex.  805;  Ebersteln 
T.  Oswalt  47  Mich.  264,  10  N.  W.  880.  If 
It  can  be  said  that  It  may  be  suffictoit  in  con- 
nection with  other  evidence,  to  show  an 
equitable  title,  it  would  not  avail  the  ap- 
pellee because  be  does  not  connect  himself 
with  such  equity.  The  same  may  be  said  in 
regard  to  the  deeds  from  Elizabeth  O'Connor 
as  administratrix  to  William  Parrls  and  to 
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7.  W.  Schrmpf.  Besides,  the  authority  of  the 
probate  conrt  to  set  aside  to  her  and  her 
minor  son,  as  an  allowance,  640  acres  of  the 
land  six  years  after  grant  of  original  letters 
of  administration,  may  well  be  qnestloned 
(Oldh  &  W,  Dig.  arts.  752,  753;  Crocker  v. 
Crocker  [Tex.  Civ.  App.]  46  S.  W.  870),  as 
well  as  her  right  to  convey  her  minor  son's 
Interest  In  the  land  allowed,  in  the  absence 
of  an  order  of  the  court  expressly  author* 
izlng  It. 

What  we  have  held  In  regard  to  the  deeds 
Introduced  by  appellee  to  show  an  outstand- 
ing title  BufSclently  demonstrates  that  the 
court  below  erred  In  peremptorily  Instruct- 
ing the  Jury  to  return  a  verdict  for  defend- 
ant upon  the  ground  of  an  outstanding  title 
to  the  premises  in  controversy.  Such  of  the 
deeds  as  were  not  absolutely  void  on  account 
of  patent  ambiguity  of  description,  and  were 
such  character  as  to  admit  of  extraneous 
evidence  to  show  the  lands  Intended  to  be  con- 
veyed by  them,  did  not  warrant  the  court, 
when  ccmsidered  In  connection  with  such  evl< 
dence,  in  giving  such  peremptorily  instruction 
as  to  the  lands  sought  to  be  conveyed  by 
tiian;  for  it  did  not  appear  as  a  matter  of 
law  where  the  lands  were  situated,  and  It 
was  a  question  for  the  Jury  to  decide,  in  the 
light  of  such  parol  evidence,  whether  any 
land  was  conveyed  by  such  deeds,  and  where 
It  was  located.  But  as  the  quantity  of  land 
which  appellee  claimed  was  embraced  by 
deeds  which  we  have  held  void  exceeds  the 
anmber  of  acres  involved  In  this  suit,  and  as 
It  requires  all  the  land  claimed  to  have  been 
conveyed  by  such  void  deed  to  show  an  out- 
standing title  to  any  particular  part  of  the 
land  sued  tor,  and  as  it  is  not  claimed  that 
they  cover  the  part  in  controversy,  it  becomes 
Immaterial  whether  the  description  in  such 
ether  deeds  can  be  so  aided  by  parol  as  to 
riiow  that  certain  portions  of  the  league  upon 
which  the  land  sued  for  is  situated  were  con- 
veyed  by  such  instruments  or  not.  And  It  is, 
therefore,  unnecessary  for  us  to  consider 
whether  the  extrinsic  evidence  ofFerel  to  aid 
such  defective  descriptions  was  admissible; 
for,  in  view  of  what  we  have  held  in  regard 
to  the  absolute  nullity  of  certain  deed8>  the 
question  of  outstanding  title  cannot  arise  up- 
•B  another  trial. 

The  appellee  has  filed  cross-assignments  of 
error,  which,  in  view  of  another  trial,  it  be- 
oomes  necessary  for  us  to  consider.  The 
list  is  "that  the  court  erred  In  excluding 
from  the  evidence  original  census  of  the 
United  States  for  the  year  1850,  ofTered  in 
evidence  by  appellee."  The  proposition  as- 
serted under  this  assignment  ,1b  :  "An  orig^lnal 
census  roll,  taken  In  the  manner  provided  by 
law,  is  admissible  in  evidence  to  prove  that 
the  persons  therein  named  were  alive  at  the 
time,  to  show  what  persons  constitute  the 
same  family,  and  their  ages,  and  any  other 
matter  necessary  to  show  pedigree  and  heir- 
ship." We  can  conjure  up  no  principle  that 
would  authorise  a  census  roil  to  be  taken  as 


evidence  tending  to  prove  any  such  facts. 
'Official  registers  are  not  in  general  evidence 
of  any  fact  not  required  to  be  recorded  In 
them,  and  whl(di  did  not  occur  In  the  presence 
of  the  registering  officer.  Thus  a  parish  reg- 
ister la  evidence  only  of  the  time  of  a  mar- 
riage and  Its  celebration  de  facto,  for  these 
are  the  only  facts  necessarily  within  the 
knowledge  of  the  party  making  the  entry. 
So  a  register  of  baptism,  taken  by  itself,  is 
evidence  only  of  that  fact  Neither  Is  the 
mention  of  the  child's  age  in  the  register  of 
christenings  proof  of  the  day  the  child  was 
bom."  1  Oranl.  Ev.  |  493.  See,  also,  Hegler 
V.  Faulkner,  168  U.  S.  109,  14  Sup.  Ct  779, 
88  L.  Ed.  653.  A  school  census  is  not  ad- 
missible in  an  election  contest  to  show  the 
ages  of  persons  voting  at  an  election.  E<d- 
wards  v.  Logan  (Ky.)  70  8.  W.  825.  The 
enumerator  of  the  census  knows  nothing  of 
the  facts  as  to  the  matters  he  records  in  the 
roll.  McLane  v.  Paschal,  74  Tex.  26,  11  S. 
W.  837.  He  obtains  all  the  data  from  others, 
and,  many  times,  from  those  who  know  as 
little  in  regard  to  their  truth  as  he.  If  rights 
of  property  should  be  made  depend  upon  such 
a  record,  they  would  hang  upon  a  thread 
that  could  be  broken  by  the  slightest  whisper. 
The  census  is  evidence  of  population,  such  as 
the  population  of  a  town,  and  Judicial  notice 
may  be  taken  of  such  fact  But  further  than 
this  it  does  not  seem  to  be  evidence.  Certain- 
ly it  has  never  been  held  evidence  of  the  facts 
asserted  in  appellee's  proposition. 

The  other  cross-assignment,  which  com- 
plains of  the  court's  failure  to  suppress  the 
deposition  of  the  witneas  Lopes,  is  not  well 
taken. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  to  be  tried, 
as  to  the  matters  discussed,  in  accordance  with 
this  opinion. 

Reversed  and  remanded. 

On  Behearlng. 

On  motion  of  appellants  for  additional 
findings  of  fact  and  conclusions  of  law ;  and 
of  appellee  for  rehearing. 

The  motion  of  appellants,  in  so  far  as  it 
asks  for  additional  conclusions  of  fact  is 
overruled.  It  was  not  the  Intention  of  the 
court  to  find  any  conclusion  of  fact  or  to  ex- 
press any  conclusion  in  regard  to  the  facts. 
The  Intention  of  the  court  was  simply  to  dem- 
onstrate by  a  recitation  of  so  much  of  the 
testimony  as  was  necessary  that  the  case 
should  not  have  been  withdrawn  from  the 
Jury,  as  was  done  by  the  trial  court  in  per- 
emptorily Instructing  a  verdict  for  the  defend- 
ant It  was  only  for  that  purpose  any  of 
the  evidence  was  stated  or  commented  upon ; 
and  if  the  court  went  beyond  it  and  said 
anything  that  could  be  considered  as  expres- 
sive of  a  conclusion  of  fact.  It  was  foreign 
to  its  intention,  and  must  be  considered  as 
withdrawn,  and,  as  It  is  not  the  province  of 
this  court  to  file  conclusions  of  fact  in  re- 
versing and  remanding  a  case,  have  overruled 
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that  part  of  appellants'  motion  which  asks  ns 
to  file  additional  conclusions  of  fact  Such 
part  of  their  motion  as  calls  for  additional 
conclnsions  of  law,  as  may  be  deemed  of  Im- 
portance, will  be  passed  upon  In  connection 
with  our  consideration  of  appellee's  motion 
for  rehearing. 

Objection  is  made  in  appellee's  motion  for 
rehearing  to  the  statement,  in  the  original 
opinion,  "It  seems  to  be  conceded  that  Branch 
T.  Archer  Noland  died  prior  to  1848."  While 
the  statement  may  not  have  been  Justified  by 
anything  said  in  appellee's  brief,  and  for  that 
reason  ought  not  to  hare  been  made,  the  evi- 
dence tended. so  strongly  to  Indicate  that  his 
death  occurred  prior  to  that  time  that  we  do 
not  think  appellee  can  be  prejudiced  by  it, 
when  considered  in  view  of  the  purpose  for 
which  it  was  made. 

We  can  see  no  reason  for  receding  from  our 
holding  that  the  census  roll  of  1850  was  not 
admissible  as  evidence  tending  to  show  the 
fact  of  anything  appearing  in  it  Everything 
stated  In  such  a  document  must  be  obtained 
by  the  enomerator  of  the  census  upon  the  In- 
formation of  some  one  else,  and  to  admit  It 
as  evidence  of  the  truth  of  its  contents  would 
be  a  palpable  violation  of  the  rule  Inhibit- 
ing the  Introduction  of  hearsay  evidence.  In- 
asmuch that  It  does  not  fall  within  any  of 
the  exceptions  to  the  rule,  and  is  clearly 
against  the  principle  upon  which  it  is  ground- 
ed. To  permit  statements  contained  in  such 
an  archive  to  be  used  as  evidence  In  the  trial 
of  a  cause  between  Individuals  would,  in 
many  Instances,  be  to  destroy  the  personal 
-or  property  rights  of  individuals  by  some- 
thing never  intended  to  affect  them. 

In  what  was  said  In  our  original  opinion 
In  regard  to  the  admissions  of  declarations 
of  deceased  members  of  a  family  as  to  mat- 
ters of  family  history,  regarding  marriages, 
births,  deaths,  and  the  like  of  the  declarant's 
family,  or  those  closely  connected  with  him, 
the  admission  of  the  evidence  of  no  particu- 
lar witness  who  testified  to  such  declarations 
was  passed  upon.  We  simply  meant  to  be 
understood  as  holding  that  there  was  such 
evidence  which.  In  connection  with  other  tes- 
timony, was  su£9cient  to  carry  the  case  to  the 
jnry  upon  the  issue  of  appellants'  heirship. 
Nothing  could  have  been  more  foreign  to  our 
intention  than  to  trench  upon  the  rule  laid 
down  by  the  Supreme  Court  In  Byers  v.  Wal- 
lace, 87  Tex.  503.  28  S.  W.  1056,  29  S.  W. 
760,  and  followed  in  Turner  v.  Sealock  (Tex. 
Civ.  App.)  54  S.  W.  858;  Lewis  v.  Bergess 
(Tex.  Civ.  App.)  54  S.  W.  609;  Schott  v. 
Pellerim  (Tex.  Civ.  App.)  43  S.  W.  945; 
Summerhlll  v.  Darrow,  94  Tex.  75;  Jami- 
son V.  Dooley,  98  Tex.  209,  82  S.  W.  780; 
Overby  v.  Johnston  (Tex.  Civ.  App.)  94  S. 
W.  131.  For  we  regard  the  rule  "that  declara- 
tions are  admissible  to  prove  the  facts  of 
death,  birth,  and  marriage  in  all  cases  where 
they  are  the  subjects  of  investigation,  imder 
the  same  limitations  as  would  apply  In  cases 
-of  pedigree — that  is,  such  declarations  must 


have  been  made  before  the  beginning  of  the 
controversy  and  the  declarant  must  be  dead 
at  the  time  the  testimony  was  offered," — too 
well  established  In  this  state  to  admit  of 
question.  It  need  not  be  said  that  this  rale 
excludes  the  admission  of  such  declarations 
of  living  parties.  If  alive,  the  party  who 
made  the  declaration  must  testify  himself  as 
to  the  fact  declared  by  him;  and  nnd^  no 
principle  can  his  declaration  of  such  fact  be 
testified  to  by  another,  unless  he  be  a  party  to 
the  suit  and  such  declaration  Is  against  In- 
terest or  operates  as  an  estoppel. 

Under  appellants'  theory  of  this  case,  and 
there  Is  evidence  to  support  It  neither  they, 
their  ancestors,  nor  any  number  of  their  Ink- 
mediate  family  had  any  Interest  in  the  sub- 
ject-matter of  this  litigation  until  after  1878,  " 
when  It  Is  claimed  that  Beckwith  Noland 
died.    Conceding   pro   hac  vice  that   he   is 
dead,  none  of  them  conld  have  any  selfish 
motive   In   making   declarations  as   to    the 
death   of   any   descendant   or   heir   of   Ell 
Noland  while  he  was  living;    for  until  hia 
death  they  could  not  acquire  title  by  Inherit- 
ance to  the  property  Involved  In  this  salt 
But  after  his  death  his  next  of  kin,  or  he 
who  would  take  title  to  his  property  by  In- 
heritance, would  have  an  Interest  In  making 
a  false  declaration,  and  such  declarations, 
under  the  decisions  of  this  state,  would  be 
regarded   as  self-serving   and    inadmissible 
as  evidence  of  the  matters  stated  by  the 
declarant    Proceeding  upon  the  theory  that 
Beckwith  Noland  was  the  last  lineal  descend- 
ant of  Ell  Noland  and  that  he  died  hi  1878, 
It  would  seem  that  any  declarations  Mrs. 
Ida  Gorham  may  have  heard  made  by  either 
her  father  or  Uncle  Frank  must  have  been 
made  after  Beckwith's  death,  for  she  was 
bom  the  same  year  that  it  Is  claimed  be 
died,  and  her  first  recollection  of  such  dec- 
larations was  when  she  was  about  10  years 
of  age,  and  her  testimony  as  to  them  would 
be  inadmissible,  because  they  were,  under 
the  rule  in  this  state,  made  by  parties  who 
would  be  the  inheritors  of  the  property  In 
controversy  if  their  declarations  were  true; 
thus  making  evidence,  if  their  declarations 
were   considered  as  such,  to  vest   title   In 
themselves.    The  same  may  be  said  of  the 
testimony  of  Mrs-  Oates  in  regard  to  any  dec- 
larations made  by  her  husband,  Frank  P. 
Noland,  or  his  brother  Sam  P.,  after  the 
time  appellants  claim  Bec&wlth  Noland  died; 
but  any  declarations  she  may  have  heard 
made    by  either  of  them  prior  to  that  tlme^ 
which  would  tall  within  the  principle  upon 
which  the  rule  admitting  such  declarations  is 
grounded,  her  testimony  as  to  them  would  be 
admissible.    Itr  occurred  to  us  that  under  the 
rule    announced    in    Byers    ▼.    Wallace,    as 
extended  in  the  case  of  Overby  v.  Johnston, 
supra,  Mrs.  Pannell  occupied  such  an  intimate 
relation  to  the  Noland  family  as  would  ren- 
der her  declarations  as  to  matters  of  family 
history    admissible    In    evidence.    Certainly 
her  declarations  cannot  be  regarded  as  self- 
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serTlng,  for  she  had  nothing  to  gain  by  mak- 
ing them.  We  have  said  this  much  in  defer- 
ence to  the  request  of  comiael  ft>r  either  par- 
ty, contained  In  these  motl(»i8,  for  more 
specific  condoalons  upon  the  question  of  the 
admissibility  of  declarations  of  deceased 
members  of  the  family  in  regard  to  matters 
of  its  history;  and  not  that  we  entertained 
any  doubt  as  to  the  understanding  of  the 
law  upon  the  subject  by  the  trial  Judge  or 
of  his  ability  to  correctly  apply  it  oa  the 
trial  of  the  cause. 

In  appellee's  motion  our  attention  Is  called 
to  an  error  in  the  original  opinion  In  the 
statement  of  the  description  of  the  land  as 
ctHitalned  in  the  deed  from  Bli  Noland  to 
T.  W.  Marshall.  Instead  of  the  land  being 
described  as  "ctHnmenclng  at  the  northeast 
line  of  Ell  Noland's  league  and  running 
across  said  league  to  the  northeastern  bound- 
ary line,"  etc.,  the  description  is,  'Commen- 
dsg  at  the  northeast  line  of  Bli  Noland's 
league  and  running  across  said  leagrue  to  the 
southwestern  boundary  line,"  etc.  It  is  due 
to  ourselves  to  say  that  the  description  as 
given  In  our  opinion  was  copied  Just  as  it 
appears  in  appellants'  brief,  and  that,  while 
the  correct  description  is  given  in  the  brief 
of  appellee,  onr  attention  was  not  specifical- 
ly called  to  the  misdescription  in  appellants' 
brief  by  the  brief  of  the  appellee,  and,  not 
noticing  the  discrepancy  as  to  the  descrip- 
tion as  contained  In  the  briefs,  we  never 
examined  the  stenographer's  report  of  the 
testimony  to  find  out  bow  the  land  was 
described  in  it  We  are  glad  that  appel- 
lee's counsel  called  attention  to  the  error, 
and  that  we  have  an  opportunity  of  correct- 
ing It,  for  it  is  quite  material.  As  it  appears 
In  the  original  opinion,  there  can  be  no  doubt 
among  lawyers  that  the  ambiguity  is  patent 
and  of  such  nature  as  to  render  a  deed  con- 
taining it  nugatmry.  But,  as  It  really  ap- 
pears In  the  deed,  we  think  It  equally  clear 
that  the  ambiguity  is  latent  and  can  be  ren- 
dered certain  by  the  introduction  of  parol 
testimony  to  show  what  land  was  really  In- 
folded by  the  iiartiee  to  be  conveyed  by  the 
iostrument  It  Is  hardly  necessary  to  say 
that  a  latent  ambiguity  occurs  when  the  de- 
KTiption  in  the  deed  appears  sufficiently  cer- 
tain, free  from  ambiguity,  bat  the  ambiguity 
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ta  produced  by  something  extrinsic,  or  some 
collateral  matter  outside  of  the  Instrument 
When  a  description  Is  apparently  clear  and 
complete  (as  the  one  In  question),  yet,  when 
it  is  applied  to  the  land,  it  appears  that  the 
words  are  applicable  to  different  things,  and 
there  is  nothing  In  the  deed  to  show  whldi 
Is  meant  extrinsic  evidence  is  admissible 
to  show  the  true  meaning  of  the  words  used. 
The  identical  monument  or  boundary  re- 
ferred to  in  a  deed  is  always  a  subject  of 
parol  evidence,  and,  when  disputed,  it  la 
always  left  to  the  Jury  to  say  what  was  the 
actual  boundary  intended.  The  assertion  of 
appellee's  counsel  that,  "when  it  develops 
that  the  lines  of  the  league  run  with  the 
cardinal  points  of  the  compass,  it  becomes 
apparent  that  the  tract  cannot  be  ascertained 
from  the  calls  of  the  deed,"  clearly  shows  a 
latent  ambiguity,  which  requires  pared  evi- 
dence to  show  what  land  was  intended  by 
the  parties  to  the  deed  to  be  conveyed. 
A  better  illustration  of  a  latent  ambiguity 
can  hardly  be  given  than  is  shown  from 
the  language  quoted  from  appellants'  reply 
to  SippeneefB  motion  for  a  rehearing  on  thto 
question.  It  need  not  be  said  that  the  cor- 
rection thus  made  of  the  statement  of  the 
descripticm  as  made  in  the  original  opinion 
renders  what  was  said,  In  regard  to  the  in- 
validity of  the  deed  by  reason  of  a  patent 
ambiguity  in  the  description  of  the  land, 
in  that  opinion  of  no  effect  The  question 
whether  appellee  will  be  able  to  prove  what 
land  was  really  intended  to  I>e  conveyed  Is  a 
question,  of  course,  for  the  Jury.  If  he  can 
show  it  by  parol  evidence,  he  has  the  right 
under  the  law  to  do  so;  but  it  does  not 
necessarily  follow  from  his  right  to  show  it 
In  this  manner  that  he  can  do  so.  Whether 
he  can  make  such  proof  Is  a  question  of  fact 
for  the  Jury  to  determine  from  the  evidence 
he  may  Introduce. 

When  the  original  opinion  is  taken  in  con- 
nection with  what  has  been  said  in  dispos- 
ing of  this  motion,  we  think  the  other  points 
raised  are  sufficiently  discussed  to  enable 
the  district  court  to  properly  dispose  of  them 
should  they  arise  on  another  trial. 

Appellee's  motloa  for  a  rehearing  is  «rer- 
roledb 
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RANKIN  et  aL   r.   SCHOFIELO   «t  aL 

(Supreme   Court  of   Arkanaas.    July   2,   1906. 
On  Rehearing,  Dec.  10,  1900.) 

1.  Appeal  —  Subskquint  Affsals  —  Foe- 
MXB  Decision  as  Law  of  xhk  Gabs. 

The  decision  of  the  Supreme  Court  an  ap- 
peal is  the  law  of  the  case  on  a  subsequent  trial, 
and  cannot  be  re-examined,  modified,  or  Mt 
aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  )  4358.] 

2.  PABTITION— AOTHOBITT     TO    ObDKB     SAI.B— 

Actual  Pabtition. 

Where,  in  partition,  the  complaint  alleged 
that  the  lands  were  susceptible  of  equitable  divi- 
sion among  the  partiea  entitled  thereto,  and 
praved  for  the  appointment  of  oommissionera 
to  lay  off  to  each  party  his  proper  share,  the 
court,  in  the  absence  of  any  finding  that  the 
lands  were  not  susceptible  of  division,  was  with- 
out authority  to  order  the  sale  of  the  lands  for 
division. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partition,  §{  216,  2S.] 

8.  Infartb— Pbofkbtt  Riohtb— Jubibdiotioh 

or  CouBTS. 

In  a  suit  for  partition,  plaintiffs  alleged 
that  they  were  the  heirs  of  the  deceased  owner, 
and  prayed  for  the  appointment  of  commission- 
ers to  lay  off  to  each  of  them  his  proper  share. 
Defendant,  an  infant  denied  that  plaintiffs  were 
heirs,  and  alleged  that  she  was  the  sole  heir. 
Plaintiffs  and  defendant  by  guardian,  compromia- 
ed  the  controversy,  whereby  the  estate  was  divid- 
ed between  plaintiffs  and  defendant  The  com- 
promise was  made  without  the  order  of  court 
The  court  without  hearing  any  evidence  or  find- 
ing any  fact  and  without  determining  who  the 
heirs  were,  entered  a  decree  in  accordance  with 
the  compromise.  Beld,  that  the  decree  was  void 
because  beyond  the  jurisdiction  of  the  court,  the 
compromise  being  void. 

[Bid.  Note.— For_ cases  in jraintjSee  Gent  Dig. 


Infants,  {{  103,  186,  187.] 


4.  Saw— JuDouERT  Against  Minok— RsLncr 

AlTEB   AtIAINIRO    MAJOBITt. 

Under  Elrby'a  Dig.  i  6248,  providing  that 
an  Infant  within  12  months  after  arriving  at 
age  may  show  cause  against  any  judgment  taken 
against  him,  in  which  a  reservation  of  the  ri^ht 
to  show  cause  would  have  been  proper,  an  in- 
fant within  12  months  after  arriving  at  age  may 
show  cause  against  a  decree  divesting  ner  of 
an  interest  In  real  estate,  and  on  showing  that 
the  decree  is  void  for  want  of  jurisdiction,  may 
recover  the  realty  against  a  purchaser  bound  to 
take  notice  that  the  decree  Is  void. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Infants,  |8  02,  315.1 

On    Rehearing. 

6.  JuDiciAi.   Sales— Title   or   Pubceasxb- 

Void  Decbeb. 

An  Erroneous  decree  is  valid  until  it  is  set 
aside  by  a  court  of  competent  jurisdiction,  and 
a  sale  under  it  to  a  stranger  before  that  time 
is  valid,  but  no  rights  can  be  acquired  under 
a  decree  which  Is  void. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  31,  Judicial  Sales,  {  105.] 

Riddick  and    McCulIoch,   JJ.,   dissenting. 

Appeal  from  Circuit  Court,  Woodrnfl  Coun- 
ty ;  Tbos.  B.  Martin,  Special  Judge. 

Suit  between  SalUe  Spott  Rankin  and  an- 
other and  Octavia  Mitchell  Schofleld  and 
others.  From  a  decree  granting  insufflclent 
relief,  Sallie  Spott  Rankin  appeals.  Reversed 
and  remanded. 


Onstave  Jones,  U.  M.  Rose,  P.  S.  Andrews, 
H.  F.  Roleson,  N.  W.  Norton,  and  Rose,  Hem- 
ingway &  Rose,  for  appellant  J.  W.  Moore 
and  W.  B.  Smith,  for  appellees. 

BATTLE,  J.  We  find,  as  tbs  cbanony 
court  did,  that  Sallie  Spott  Bankin,  bom 
Gibson,  was  the  legitimate  child,  and  sole 
heir  of  J.  N.  S.  Gibson,  deceased.  The  plain- 
tiffs In  this  case,  appellees,  alleged  in  their 
complaint  that  they  were  the  heirs  of  the  de- 
ceased, and  that  Mrs.  Bankin  was  not  Dnr- 
ing  the  pendency  of  this  suit  and  while  Mrs. 
Bankin,  then  Sallie  Spott  Gibson,  was  nnder 
the  age  of  8  years,  the  plaintiffs  and  defoid- 
ants  entered  into  a  compromise,  Sallie  being 
represented  by  a  gaardian,  by  which  it  was 
agreed  that  the  personal  and  real  estate  of 
Gibson  should  be  divided  equally  between 
plaintiffs  on  one  part  and  Sallie  and  her 
mother  on  the  other  part,  giving  to  plalntUfs 
one  half,  and  to  Sallie  and  her  mother  the 
other  half.  The  decree  in  question  was  mads 
in  conformity  with  this  compromise. 

The  compromise  on  the  part  of  the  Infimt, 
Sallie,  was  made  without  the  order  or  sanc- 
tion of  any  court,  and  wlthont  anthority. 
The  chancery  conrt  neither  approved  nor 
disapproved  of  it,  made  no  inyestigatlon  to 
determine  whether  it  should  have  been  made 
by  the  guardian,  and  did  nothing  to  give  It 
life,  force,  or  effect  Void  in  the  beginning, 
tile  court  did  nothing  to  make  It  valid.  Ac- 
cording to  the  opinion  of  this  court,  delivered 
in  the  case  when  it  was  here  on  appeal  the 
first  time.  It  was  void.  Rankin  v.  Schofleld. 
71  Ark.  168,  66  S.  W.  107,  70  S.  W.  306,  100 
Am.  St  Rep.  60.  This  is  the  settled  law  at 
this  case,  and  cannot  be  re-examined  in  this 
salt,  modified,  or  set  aside.  .PnlasU  Connty 
T.  Lincoln,  13  Ark.  103;  Blscoe  y.  Tadcer, 
14  Ark.  515 ;  Baxter  v.  Brooks,  29  Ark.  17S ; 
Perry  v.  L.  R.  &  Ft  S.  R.  Co.,  44  Ark.  SS3; 
Vogel  v.  Little  Rock,  55  Ark.  COO,  19  S.  W.  13 ; 
Dyer  t.  Ambleton,  66  Ark.  171,  19  S.  W.  674. 

The  decree  of  the  court  was  wltboot  its 
jurisdiction. 

As  said  in  Railway  Company  t.  State,  56 
Ark.  205,  17  W  W.  807:  "Jurisdiction  Is  de- 
fined to  be  'the  right  to  adjudicate  concerning 
the  subject  matter  in  the  given  case.'  To  «»- 
stltute  this  there  are  three  essentialB:  First, 
the  court  most  have  cognizance  of  the  class  of 
cases  to  which  the  one  to  be  adjudged  be- 
longs; second,  the  proper  parties  must  be 
present;  and,  third,  the  point  decided  must 
be,  in  substance  and  effect,  within  the  is- 
sae."  Railway  Company  v.  States  56  Ark. 
aoe,  7  S.  W.  806;  Windsor  t.  McVeigh,  98  U. 
8.  274,  23  L.  Ed.  914;  FalU  v.  Wright,  65 
Ark.  565,  18  S.  W.  1044,  29  Am.  St  Rep.  74; 
Elsey  T.  Falconer,  66  Ark.  422,  20  S.  W.  5; 
Hall  Y.  Melvln,  62  Ark.  430.  35  S.  W.  1109, 
54  Am.  St  Bep.  301;  Cowling  v.  Nelson  (Ark.) 
88  S.  W.  913;  1  Black  on  Judgments,  {  242; 
Bliss  on  Code  Pleading,  {  101. 

The  plaintiffs,  appellees,  allied  in  their 
complaint  that  they  were  the  only  heirs  ot 
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John  N.  8.  Olbson,  deceaaed,  and  that  Bailie 
Spott  Rankin  was  Illegitimate,  and  was  not 
an  heir;  that  Olbson  died  seised  and  pos- 
sessed of  certain  lands,  described  in  their 
complaint;  and  that  thiqr  (lands)  are  ma- 
ceptlble  of  equitable  dlTtaion  bj  metes  and 
bounds  among  the  parties  entitled  there- 
to; and  asked  that  commissioners  be  ap- 
pointed and  directed  to  lay  ofT  to  each  of 
plaintiffa  his  or  her  proper  share  in  said 
lands  by  metes  and  bounds. 

Bailie  Spott  Bankin,  then  Olbson,  answer- 
ed, and  denied  that  plaintiffs  were  the  heirs 
of  John  N.  8.  Olbson,  deceased,  and  entitled 
to  the  lands  described  in  the  complaint ;  and 
alleged  that  she  was  the  only  heir  of  the  de- 
ceased. The  allegation  in  the  complaint  that 
the  lands  were  susceptible  of  division  In  kind 
was  not  denied. 

The  issue  was,  who  were  the  heirs  of  John 
N.  S.  Gibson,  deceased,  the  plaintiffs  or  Sallie 
Spott  Rankin? 

The  chancery  court  without  hearing  evi- 
dence or  finding  a  single  fact,  without  deter- 
mining who  the  belrs  are,  and  that  the  lands 
were  not  susceptible  of  division,  divested  Bai- 
lie Spott  Olbson  of  three-fourths  Interest  In 
the  lands,  and  created  a  tenancy  in  common 
between  the  parties,  and,  in  violation  of  the 
statute,  and,  without  authority,  ordered  the 
lands  to  be  sold  at  public  sale  for  division. 
The  decree,  In  substance  and  effect,  was  with- 
out the  issue.  The  compromise  being  void, 
it  was  without  consent,  and  was  not  only 
erroneous,  but  void.  About  such  a  Judgment 
or  decree  Mr.  rreeman  says:  "A  void  Judg- 
ment la,  in  legal  effect,  no  Judgment  By  it 
no  rights  are  divested.  From  it  no  rights  can 
be  obtained.  Being  worthless  In  Itself,  all 
proceedings  founded  upon  it  are  equally 
worthlesa  It  neither  binds  nor  bars  any  one. 
All  acta  performed  under  it  and  all  acts  flow- 
ing out  of  it  are  volA.  The  parties  attempt- 
ing to  enforce  It  may  be  responsible  as  tres- 
Itaasers.  The  purchaser  at  a  sale  by  virtue 
of  its  authority  finds  himseif  without  title 
and  without  redress."  TownsIey-MyrlA  tJo. 
V.  Fuller,  58  Ark.  186,  24  S.  W.  110,  41  Am. 
St  R«^.  97.  (t- 

Mrs.  Rankin,  having  appealed  from  said 
decree  within  the  time  prescribed  by  law, 
sought  by  an  appropriate  proceeding,  within 
12  months  after  she  arrived  at  the  age  of  21 
years,  to  show  cause  against  it  Sectimi  6248 
<a  Kirby's  Digest  provides :  "It  shall  not  be 
necessary  to  reserve  In  a  Judgment  or  order, 
the  right  of  an  Infant  to  show  cause  against 
it  after  his  attaining  full  age;  but  in  any 
caae  In  which,  but  for  this  section,  such  a 
reservation  would  have  been  proper,  the  inr 
fant,  within  twelve  months  after  arriving  at 
the  age  of  twenty-<me  years,  may  show  cause 
against  such  ord«  or  Judgment"  In  Blan- 
ton  V.  Rose,  70  Ark.  417,  68  S.  W.  676,  this 
conrt  held  that  this  statute  applies  to  cases, 
'irhere  the  effect  of  the  decree  Is  to  divest 
the  Infant  «t  an  interest  in  land."    'Sb*  case 


before  us  eomes  dearly  within  the  provlslMi 
of  this  statute. 

Under  the  statute  she  may,  within  the  time 
designated,  show  cause  against-  the  decree. 
She  has  done  ao  in  this  case  and  shown  Itaat 
it  Is  void  fbr  want  of  Jurisdiction  in  the 
court  that  rendered  It  From  this  must  nec- 
essarily follow  the  results,  or  consequences  ot 
such  Judgment,  among  which  sales  made  un- 
der it  are  void,  and  purdiasers  at  such  sales 
acquired  no  title  to  her  property.  As  an  In- 
cident to  the  right  guarantied  to  her  by  the 
statute  she  Is  entitled  to  recover  her  prop- 
erty; otherwise  the  proceeding  authorised 
by  the  statute  is  an  idle  and  meaningless 
ceremony.  If  this  Is  not  Its  effect  what  is 
the  time  to  show  cause  worth?  This  right 
was  reserved  by  the  statute  at  the  time  the 
decree  was  rendered,  and  parties  purcfaaslnc 
at  a  sale  nnder  the  decree  took  subject  to  the 
right  and  with  notice  thereof. 

Section  6248  is  a  special  or  particular  stat- 
ute, providing  a  remedy  in  particular  cases, 
and  is  not  repealed  or  modified  by  any  gen- 
eral affirmative  statutes,  unless  it  contains 
negative  words  or  Is  invincibly  repugnant 
thereto.  Chamberlain  v.  State,  BO  Aik.  132, 
6  S.  W.  624.  Under  It  Judgments  and  de- 
crees against  Inftots  do  not  become  absolute 
imtil  the  expiration  of  the  time  allowed  to 
show  cause.  1  Daniels,  Chancery  Practice, 
165,  175.  By  It  all  rights  claimed  under  a 
void  Judgment  or  decree  and  sales  thereunder 
are  held  In  abeyance  until  the  time  to  show 
cause  has  expired.  Stanley  v.  Brannon,  6 
Blackf.  (Ind.)  193.  They,  of  course,  cannot 
rise  higher  than  their  source.  The  statute, 
ex  proprlo  vlgore,  stays  statutes  of  limita- 
tions until  that  time.  It  wisely  and  benefi- 
cently provides  for  the  protection  of  the 
infant  It  may  be  well  in  this  connection  to 
say  that  "mere  irregularities  and  errors  In 
the  proceedings  of  the  court,  will  not,  under 
this  statute.  Invalidate  a  sale"  to  a  stranger, 
"or  prevent  a  good  title  from  being  made"  to 
him.    1  Danl.  Oh.  Pr.  16a 

Parties  purchasing  under  the  decree  in 
question  had  notice  that  it  was  void,  and 
that  they  acquired  no  title.  It  was  a  link  In 
their  chain  of  title,  and  they  were  bound  to 
take  notice  of  It  and  that  It  was  void.  Oainss 
V.  Summers,  50  Ark.  322,  7  S.  W.  801 ;  Blan- 
ton  V.  Rose,  TO  Ark.  415,  68  S.  W.  074.  Th«y 
are  not  Innocent  purchasers. 

Reversed  and  remanded  for  decree  and  pro- 
ceedings consistent  with  this  opinion. 

RIDDICK  and  McCULLOCH,  JJ.,  dissent 

On  Rehearing. 

BATTIiB,  3.  Appellees  In  support  of  their 
motion  cite  and  rely  on  the  following  Arkan- 
sas cases:  Boyd  v.  Rouue,  49  Ark.  397,  5  S. 
W.  704;  TraiKiall's  Adm'x  v.  State  Bank,  18 
Ark.  53;  WoodaU  v.  Delatour,  43  Ark.  521; 
In  re  Simmons,  66  Ark.  492,  18  S.  W.  933. 

In  Boyd  v.  Roane,  supra.  It  appears  that  "In 
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1868  salt  waa  Instituted  In  the  drcnlt  court 
of  Jeffenon  county,  In  cbancery,  to  forecloae 
a  mortgage  upon  landa  <tf  Jolm  Seldm  Roane, 
deceased.  The  widow  and  heira  at  law,  and 
the  admlnlBtrator  of  the  estate  of  Roane 
were  made  parties  defendant  to  the  bill.  The 
helra  were  all  minora.  Process  issued  for  all 
the  defendants  In  Febmary  of  the  same  year ; 
a  guardian  ad  litem  was  appointed  by  the 
court  for  the  Infant  defendants.  In  January, 
1869,  a  decree  foreclosing  the  mortgage  was 
rendered;  a  sale  was  made  by  the  court's 
commissioner,  and  A.  M.  Boyd,  the  appel- 
lant's ancestor,  and  one  Walt,  became  the 
purchasers.  Walt  sold  his  Interest  In  the 
lands  to  his  co-purchaser,  Boyd.  •  •  * 
The  widow's  dower  was  afterwards  assigned, 
and  Boyd  purchased  her  interest  In  the  land. 
He  entered  Into  possession  of  the  entire  tract. 
•  •  •  Afterwards  he  dlscoTered  that  the 
description  of  the  land  in  the  commissioner's 
deed,  as  well  as  In  the  decree  of  foreclosure, 
was  inaccurate  except  as  to  about  300  acres 
of  the  tract ;  and  In  September,  1871,  he  filed 
a  bill  In  the  Jefferson  circuit  court,  In  chan- 
eery,  to  correct  the  error  and  quiet  his  title. 
The  administrator  of  the  estate  and  the  heirs 
of  Roane,  who  were  still  Infants,  were  made 
defendants ;  process  to  bring  them  into  court 
was  regularly  served,  and  a  guardian  ad 
litem  was  appointed  for  the  infants;  who 
appeared  and  answered."  The  court,  after 
hearing  the  evidence  adduced,  corrected  the 
description  and  quieted  the  plalntifTs  title 
to  the  land.  In  both  these  suits  the  court 
bad  Jurisdiction. 

"In  1884,  while  the  youngest  heir  was  still 
a  minor,  but  more  than  one  year  after  the 
next  youngest  had  attained  the  age  of  21 
years,  the  heirs  Joined  In  a  complaint  in  the 
Jefferson  circuit  court,  in  chancery,  against 
A.  M.  Boyd,  to  set  aside  the  two  decrees  above 
mentioned,  to  have  an  account  of  the  rents, 
and  to  oust  Boyd  of  the  possession."  This 
court  held  that  this  suit,  "as  far  as  the  in- 
fant heirs  were  concerned,  was  a  statutory 
proceeding  to  show  cause,  while  as  to  the 
adults  It  was  a  bill  of  review  resorted  to  for 
the  purpose  of  vacaUng  the  decrees  to  enable 
them  to  redeem." 

They  sought  to  set  aside  the  decree  In  the 
first  suit,  because  they  alleged  that  there 
waa  no  service  of  process  on  any  of  the  par- 
ties who  were  complainants  In  the  last  suit, 
but  who  were  defendants  In  the  suit  to  fore- 
close; that  there  was  no  defense  made  for 
the  Infants  In  that  suit;  that  no  proof  was 
adduced  at  the  hearing ;  that  the  second  de- 
cree being  In  aid  of  one  that  was  void  could 
not  rectify  It  They  allege  that  the  second 
decree  was  void,  because  the  answer  of  the 
guardian  ad  litem  was  not  a  proper  denial 
of  the  allegations  of  the  bill  in  that  case,  and 
because  the  only  proof  adduced  upon  the 
hearing  was  by  ex  parte  affidavits. 

In  the  first  suit  the  record  was  silent  as  to 
the  service  of  process  upon  the  Infant  de- 
fendants.   The  court  held  that  the  presump- 


tion Is  that  process  was  served  upon  them, 
and  that  it  could  not  be  contradicted  by  evi- 
dence aliunde. 

As  to  other  grounds  of  the  attack  ap<m  the 
decree  In  the  first  suit  the  court  said:  "The 
court  proceeded  erroneously  In  that  suit  in 
pronouncing  Judgment  without  a  defense  from 
the  guardian  appointed  for  the  purpose  of  pro- 
tecting the  interests  of  the  infants,  and  with- 
out proof  of  the  allegations  of  the  bUL 
*  *  *  But  the  misconstruction  or  even 
the  disobedience  of  the  plain  provisions  of  the 
law  in  the  exercise  of  Jurisdiction  once  rl^t- 
ly  acquired,  does  not  make  a  nullity  of  the 
Judgment  of  the  drudt  court" 

As  to  the  second  decree,  the  court  said: 
"The  infant's  only  claim  for  vacating  the  sec- 
ond decree  Is  for  alleged  errors  In  procedure. 
We  are  by  no  means  sure  that  there  Is  any 
reversible  error  In  the  proceedings.  But  ad- 
mitting that  there  Is,  the  statute  provides 
that  the  complaint  in  a  proceeding  by  an  In- 
fant to  vacate  a  Judgment  shall  'set  forth  the 
grounds  to  vacate  or  modify  It,  and  the  de- 
fense to  the  action,'  and  enacts  that  'a  Judg-. 
ment  shall  not  be  vacated  on  motion  or  com- 
plaint until  it  is  adjudged  that  there  la  a 
valid  d^ense  to  the  action.' " 

In  Trapnall's  Adm'x  v.  State  Bank,  18 
Ark.  58,  a  Judgment  in  personam:  against 
an  Infant  was  attacked  on  the  ground 
that  It  was  roidered  against  him  without 
first  appointing  a  guardian  to  defend  for 
him.  The  Jurisdiction  of  the  court  was 
not  questioned.  The  court  held  that  the 
failure  to  appoint  the  guardian  did  not 
render  the  judgment  void,  but  merely  void- 
able; and  that  it  can  be  avoided  only  by 
appeal,  writ  of  error  or  some  other  proceed- 
ing to  set  it  aside. 

Woodall  V.  Delatonr,  43  Ark.  621,  was  a 
■nit  "to  enforce  a  lien  for  taxes  advanced  by 
plaintiff  to  defendants,  three  of  whom  were 
minors.  It  was  alleged  that  the  plaintiff,  as 
agoit  for  the  defendants,  paid  the  taxes  on 
land  described,  and  a  tax  on  personal  prop- 
erty, and  prayed  that  the  same  be  charged  as 
a  Ilea  on  the  land  described  In  the  complaint 
No  defense  was  Interposed  for  the  Infants; 
a  Judgment  by  default  was  entered  charging 
the  entire  amount  of  the  taxes,  personal  as 
well  as  real,  as  a  lien  on  the  land,  and  pro- 
viding for  a  sale  in  default  of  payment  On 
appeal,  this  court  held  that  the  allegations  of 
the  complaint  were  Insufficient  to  establish  a 
charge  against  the  land — In  other  words  that 
they  did  not  state  a  cause  of  action  against 
the  infants — and  that  the  decree  was  erro- 
neous on  both  the  grounds  mentlcHied;  that 
is,  by  reason  of  there  being  no  defense  made 
for  the  infants  and  because  the  allegations  of 
the  c(»nplalnt  were  insufficient  to  support  the 
decree."  But  the  court  had  Jurisdiction.  Moore 
T.  Woodall,  40  Ark.  42.  The  allegations  In  the 
complaint  were  insufficient,  because  the  plain- 
tiff did  not  av«r  tiiwein  that  he  was  seised 
of  the  lands  or  had  the  care  of  them. 
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In  n  Slmmona,  sapra.  It  appears  that  two 
beln  brought  suit  against  four  heirs  for  par- 
tition of  lands  descended  to  them  from  their 
father.  The  defendants  were  minors.  The 
lands  were  not  sosceptlble  of  division  and 
were  sold.  Two  of  the  defendants  died  dur- 
ing minority.  The  sole  question  in  the  case 
was,  did  their  portion  of  the  proceeds  de- 
scend as  personalty  or  realty.  The  decree  or 
Judgment  In  the  case  was  not  an  attack  for  er- 
ror or  want  of  Jurisdiction. 

In  that  case  the  court  said:  "The  provl- 
alona  of  the  statute  regulating  proceedings  In 
partition  are  applicable  to  Infants,  and  that 
a  Judgment  In  partition  la  as  eflectlTe  against 
an  infant  as  against  an  adult ;  the  only  dif- 
ference which  the  statute  makes  in  any  case 
being  that  the  Infant  has  a  more  extended 
right  to  set  the  decree  aside  for  error  upon,  a 
showing  ot  merits."  But  In  what  cases  does 
the  statute  authorize  a  partition  T  Section 
6770  of  Klrby's  Digest  provides:  "Where 
lands,  tenonents  or  hereditaments  shall  be 
held  In  Joint  tenancy,  tenancy  In  common,  or 
In  coparcmary,  however  derived  or  acquired, 
and  whether  In  fee,  for  years  or  for  life,  any 
one  or  more  of  the  persons  Interested  may 
present  to  the  circuit  court  a  petition  praying 
for  a  division  and  partition  of  such  premises 
according  to  the  respective  rights  of  the  par- 
ties Interested  therein,  and  for  a  sale  thereof, 
if  it  shall  api>ear  that  partition  can  not  be 
made  without  great  prejudice  to  the  owners." 
In  such  cases  courts  are  vested  only  with 
Jurisdiction  to  partition  lands.  They  have  no 
Jurisdiction  to  partition  the  lands  of  an  In- 
fant between  blm  and  persons  who  have  no 
Interest  therein,  and  such  power  cannot  be 
conferred  upon  them.  The  Constltutl<m  pro- 
hibits It 

A  comparison  of  the  opinions  In  the  forego- 
ing cases  with  the  last  opinion  in  this  case 
win  show  no  conflict  or  Inconsistency.  The 
court  In  the  last  opinion  do  not  undertake  to 
say  that  sales  to  a  stranger  undo'  an  erro- 
neous Judgment  or  decree  are  Invalid.  There 
Is  a  difference  between  erroneous  Judgments 
or  decrees  and  Judgments  or  decrees  which 
are  void  for  want  of  Jurisdiction.  In  the 
former  case  the  erroneous  Judgment  or  de- 
cree is  valid  until  it  Is  set  aside  or  reversed 
by  a  court  of  competent  Jurisdiction,  and  a 
tale  to  a  stranger  under  it  before  that  time 
is  valid.  Boyd  v.  Roane,  48  Ark.  416,  5  S. 
W.  704.  But  no  rights  can  be  acquired  un- 
der a  void  Judgment  or  decree.  All  acts  per- 
f<«med  under  it  and  all  acts  flowing  out  of  it 
are  void.  This  distinction  is  plainly  shown 
by  the  opinions  In  the  foregoing  cases  and  the 
last  opinion  in  this  case. 

We  have  not  undertaken  to  determine  the 
rights  of  parties  to  a  return  of  proceeds  of 
sale  of  lands  received  by  appellant,  rents  of 
land  and  improvemoits  thereon,  or  other  In- 
ddents  consequent  on  the  recovery  of  the 
same.  They  were  undetermined  by  the  chao- 
oery  ooort,  and  we  are  without  sufficient  in- 


formation  to   do   BO.     Nunn    v.    Robertson 
(Ark.)  97  8.  W.  293. 

The  motion  for  reconsideration  Is  overruled. 
The  decree  of  the  chancery  court  Is  set  aside, 
and  the  cause  is  remanded,  with  directions 
to  the  court  to  enter  a  decree  herein  in  ac- 
cordance with  the  opinion  of  this  court,  and 
for  other  proceedings. 


DVINS  ▼.  SANDEFUR  JULIAN  00.  et  aL 
(Supreme  (3oart  of  Arkansas.    Dec.  10.  190&) 

1.  SPKoino  PnoroBifAifaB— Paiol  Ck>inBAon 
— GoNVETANcn  OF  Rkai.  Eraib— Pkktobx- 
ARCS— Enfobokkxri. 

A  person  who  took  possession  of  land  par- 
Buant  to  an  oral  contract  for  tha  ezcbange  of 
lands,  and  who  oontlnned  in  the  peaceable  and 
adverse  irassession  thereof  under  aalm  of  right 
for  over  seven  yean,  and  who  made  improve- 
ments thereon  with  the  knowledge  and  acqnies- 
cence  of  th«  other  party  to  the  contract,  was 
entitled  to  spedflc  performance  ot  the  contract. 
[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §  128.] 

2.  Vendor  ahd  Pubchaseb— Pbopebtt  Sub- 

JBCT  TO  BXEOUnON— IKTEBKSTS  UNDEB  COW- 
TBACT      FOB      TKB      CktKVEYAKCB      OV      RKAL 

ESTATS. 

Under  Kirby's  Dig.  {  3228,  providing  that 
real  estate  where<rf  a  Judgment  debtor  Is  seised 
in  law  or  in  eqnlty  shall  be  snbject  to  sale  on 
ezecntlon,  etc.,  a  person's  interest  In  land  based 
on  his  right  to  compel  a  conveyance  of  tiie  same 
to  him  pursuant  to  an  oral  contract  to  convey  Is 
subject  to  selsnre  and  sale  under  execution 
against  him. 

[Eld.  Note.— For  cases  In  point,  see  Ont  Die. 
vol.  48,  Vendor  and  Purchaser,  I  441 ;  vol.  21, 
Execution,    H   100-108,    ISO.] 

Appeal  from  Tell  Chancery  Oonrt;  J.  O. 
Wallace,  Chancellor. 

Suit  by  the  Sandefur  Julian  Ompany 
and  anotiier  against  Joseph  Evins.  From 
a  decree  tot  plataatiffs,  defendant  appeals. 
Affirmed. 

Jna  M.  Pai^er,  for  appellant  Bullock 
ft  Davis,  for  appellees. 

BAnrriiB,  J.  After  bearing  ail  the  evi- 
dence In  this  cause  the  court  foimd  the 
facts  to  be  sis  follows:  "That  on  the  12th 
day  of  December,  1892,  the  defendant  Joseph 
Evins,  In  consideration  of  the  sum  of  $1(H), 
sold  to  one  George  Julian  lot  No.  11,  in 
block  56,  Mt  Nebo,  Yell  county,  Ark.;  that 
In  the  year  1893,  by  mutual  consent  of  par- 
ties (Julian  and  the  defoidant),  the  said  lot 
11,  in  block  66,  was  exchanged  for  lot  IS,  in 
blotik  66,  Mt  Nebo,  and  that  the  said  Oeorge 
Julian  and  his  father  totrit  possession  of  and 
made  valuable  improvements  on  the  said 
last-mentioned  lot ;  that  at  the  time  no  deeds 
were  exchanged,  but  that  the  defendant  bad 
full  knowledge  of  and  allowed  the  said 
Oeorge  Julian  and  father  to  proceed  with 
the  improvements  under  the  said  verbal 
agreement  to  exchange  lots  without  objection 
by  the  said  defendant  Joseph  Evins;  that  on 
the  17th  day  of  June,  1887.  the  said  lot  IS,  in 
block  55,  was  levied  upon  as  the  property  of 
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Jtillan  by  the  sheriff  of  Tell  county,  under 
an  execution  Issued  by  the  clerk  of  the  cir- 
cuit court,  and  the  property  was  purchased 
by  the  said  plaintiff  Sandefur  Julian  Com- 
pany; that  In  August,  1S94,  the  plaintiff  L. 
C.  Hall,  baTlng  purchased  the  building  up- 
on said  lot  from  Sandefnr  Julian  Company, 
proceeded  to  remove  the  same,  and  the  de- 
fendant, Joseph  ETlns,  resisting  the  removal, 
the  present  suit  was  brought,  praying  for 
a  decree  that  will  remove  the  cloud  from  the 
plalntlfTs  title,  and  for  a  temporary  restrain- 
ing order,  which  was  made,  restraining  the 
aald  defendant,  Joseph  Evlns,  from  Interfere 
ing  with  or  preventing  the  removal  of  the 
said  building  until  further  orders  of  the 
court,  and  the  court  doth  further  find  that 
the  plaintiff  and  those  under  whom  they 
claim  have  held  the  open,  notorious,  peace- 
able, and  adverse  possession  of  lot  18,  block 
66,  under  claim  of  ownership  for  more  than 
seven  years  before  the  commencement  of  this 
action." 

The  temporary  restraining  order  was  made 
perpetual. 

The  flndlngs  of  the  court  were  sustained 
by  the  preponderance  of  the  evidence.  The 
two  lots  at  the  time  of  the  exchange,  it  seems, 
were  vacant  The  possession  of  Qeorge. 
Julian  and  his  father  of  lot  13,  in  block  55, 
and  Improvements  made  by  them  on  the 
same,  under  their  contract  with  Evlns,  en- 
titled Julian  to  a  specific  performance  of  the 
contract  of  exchange.  Waterman  on  Specific 
Performance  of  Contracts,  t  279,  and  cases 
cited.  The  interest  of  Julian  In  the  lot  ac- 
quired by  exchange  was  subject  to  seizure 
and  sale  under  execution.  Kirby's  Dig.  | 
8228;  Hardy  v.  Heard,  16  Ark.  184;  Toung 
▼.  Mitchell,  33  Ark.  222.  Sandefur  Julian 
Company  acquired  such  interest  at  the  sale, 
and  plaintiffs  were  entitled  to  the  relief  asked 
for  by  them  in  their  complaint 

Decree  affirmed. 


STORMS  V.   STATa 
(Supreme  Court  of  Arkansas.     Dec.  S,'  1908.) 

1.  Eil(BEZZI.EMKRT  —  INDICTMKKT  —   ChABAO- 

TKB  IN  Which  Pbopkrtt  was  Rkomvkd— 

Allegation— SuFTiCTENCT. 

In  an  indictment  charginE  embezzlement  in 
violation  of  Kirby's  Dig.  I  1&39.  punishing  a 
bailee  who  sliail  convert  to  his  own  use  property 
which  shall  have  come  to  his  possession  as 
bailee,  an  allegntion  that  accused  received  as 
"bailee"  certain  property  is  sufficient  to  advise 
accused  that  he  came  into  the  possession  of 
the  property  of  another,  to  lie  held  for  the  lat- 
ter for  a  special  puriwse. 

[TSa.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  18,  Embezzlement  §t  47-50.] 

2,  IHDICTMENT— Duplicity. 

An  indictment,  alleging  that  accused  re- 
ceived money  as  liailee,  and  converted  the  same 
to  his  own  use,  and  stole,  took,  and  carried  away 
the  same,  charges  but  one  offense,  under  Kirby's 
Dig.  {  ISSO,  providing  tliat  a  bailee,  who  shall 
convert  (o  his  own  use  property  which  shall 


have  come  to  his  possession  as  bailee,  shall  be 
guilty  of  larceny. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  f  383.] 

8.  Cbiutnal  Law  —  Tbial  —  ABainiKifT  of 

PrOSEOUTINO  ATTOBHET  —  BSVCBSIBLB  Eb- 
BOB. 

Where,  on  a  trial  for  embezzlement  there 
was  no  evidence  of  a  conspiracy  between  ac- 
cused and  a  third  person  to  rob  the  prosecutor, 
the  ar^ment  of  the  prosecuting  attorney  that 
the  third  person,  who  had  been  arresteo.  had 
left  the  country  and  forfeited  his  bail,  was 
prejudicial  to  accused,  l>ecanse  asserting  as  a 
fact  that  he  was  in  conspiracy  with  another  to 
defraud  the  prosecutor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  «  2167-2201,  3127; 
vol.  14.  Criminal  Ijiw,  t(  16tS3-16iO.] 

4.  Embezzlement— Tbial— iHSTBCcnowB. 

Where  an  indictment  for  eml>ezzlement  al- 
leged that  accused  embezzled  gold,  silver,  and 
paper  money  of  a  specified  value,  and  the  proof 
warranted  a  finding  that  accused  received  money 
of  the  designated  value,  the  court  under  Kirby's 
Dig.  I  1814,  providing  that  in  prosecutions  for 
embezzlement  it  sbsll  not  bo  necessary  to  pai^ 
ticularly  describe  the  kind  of  money  taken,  other 
than  to  allege  gold,  silver,  or  paper  mcmey,  and 
proof  of  the  amount  of  money  taken  sliall  be 
sufficient,  did  not  err  in  refnsing  to  chane  tlutt, 
if  the  evidence  did  not  establish  the  kind  of 
money  received  by  accused  and  the  value  there- 
of, the  Jury  could  not  presume  that  he  received 
gold,  silver,  or  paper  money  of  the  designated 
value. 

[E3d.  Note.— For  cases  in  noint  see  Csnt  Dig. 
vol.  la  Embezzlement  (§  42,  58,  72.] 

6.  Cbiminal  Law— Pboof  of  Othxb  Ommi 

-Acts  Showing  Intent. 

On  a  trial  for  embezzlement  evidence  of 
similar  transactions  by  accused,  before  and 
after  the  transaction  relied  on,  is  admisailrie 
on  the  qnestion  of  his  intent 

[Eld.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  H  ^^^2.] 

Hill,  O.  J.,  and  Battle,  J.,  dissenting  in  part 

Appeal  from  Gircnit  Court  Sebastian  Coob- 
ty,  Ft  Smith  District;  Styles  T.  Rows, 
Judge. 

Ons  Storms  was  convicted  of  eml)esBle- 
ment,  and  be  appeala  Reversed,  and  remand- 
ed for  new  trial. 

The  appellant  was  Indicted  as  follows: 
"The  said  defendant  in  the  county  and  dis- 
trict aforesaid,  on  the  1st  day  of  Septembtf, 
1905,  and  being  then  and  there  the  bailee  of 
Ft  Smith  Commission  Company,  a  corpora- 
tlon,  and  as  such  bailee  having  received  from 
Dave  Mayo,  Tom  O'Leary,  and  Frank  Mason 
fl0.50,  gold,  sliver,  and  paper  money,  of 
the  value  of  $10.50,  the  property  of  said  Ft 
Smith  Commission  Company,  a  corporation 
as  aforesaid,  and  being  then  and  there  the 
bailee  of  said  Ft  Smith  CommlssicHi  Compa- 
ny, unlawfully  and  feloniously  did  convert 
and  embezzle  to  his  own  use  the  said  above- 
described  $10.60,  gold,  sliver,  and  paper  mon- 
ey, of  the  value  of  $10JS0,  the  property  of 
said  Ft  Smith  Commission  Company,  and  so 
the  said  Ons  Storms  the  above-described  mon- 
ey, of  the  value  of  $10JS0,  the  property  of 
said  Ft  Smith  Commission  Company,  unlaw- 
fully  and   feloniously   did  steal,   take,   and 
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can7  away."  A  demnrrer  in  gbort  to  tbla 
indictment  was  overmled. 
The  Btate  adduced  the  following  teettmony : 
0.  a  Riley  testified:  "In  the  year  1905 
I  was  employed  as  manager  of  the  Ft  Smith 
Oommlsslon  Company.  Louis  Welman  was 
acting  as  salesman  and  collector.  Defendant 
was  employed  as  wagon  drlrer  and  collector 
of  bills  that  he  deliTered  C.  O.  D.  It  was  his 
duty  to  collect  these  bills,  mark  the  bills 
paid,  and  deliver  the  money  to  the  oflSce.  Q. 
I  will  ask  yon  to  state  how  yon  received  and 
filled  orders  of  these  C.  O.  D.  packages  In 
the  city  of  Ft  Smith.  A.  The  customer  would 
call  over  the  phone  or  give  the  order  to  some 
of  our  city  salesmen,  and  who  would  phone 
it  In,  and  this  order  would  be  written  up  on 
me  of  the  order  sheets,  and  the  shipping 
clerk  would  fill  the  ordw.  Such  orders  would 
be  turned  over  to  the  shipping  clerk,  who 
would  get  the  goods  out,  mark  the  weight,  and 
fill  out'  the  amount  in  dollars  and  cents, 
make  out  the  number  of  ticket.  Invoice  to 
the  customer  going  to,  and  turn  It  over  to 
welghman  or  driver.  The  only  record  wo 
have  In  the  office  was  the  memoranda  taken 
down  on  the  order  blank  and  turned  over  to 
the  shipping  cleA.  The  order  blanks  were 
placed  in  the  drawer  of  the  shipping  clerk's 
desk.  Id  the  evening  these  sheets  were 
taken  to  the  bookkeeper,  and  the  next  day 
he  would  charge  them  upon  the  ledger.  The 
bill  for  the  14th  of  January,  1905,  for 
potatoes  and  celery  sold  Dave  Mayo,  amount 
110.50,  was  made  out  by  Mr.  Tom  Williams, 
shipping  clerk,  and  was  marked  'Paid'  by  the 
defendant  Storms.  There  Is  no  record  In  our 
office  of  this  transaction.  I  found  the  bill 
lo  the  possession  of  Mayo.  (The  state  then 
oflTered  In  evidence  the  other  bills  sold  Mr. 
Mayo,  five  bills  sold  Hotel  Main,  and  eight 
bills  sold  Stevens  &  Ralney,  all  of  which 
were  objected  to.)  The  bills  are  found  on 
page  S3  of  the  record.  There  is  no  charge 
of  these  bills  on  the  books  of  the  Ft  Smith 
Commission  Company.  Frank  Wyman  was 
In  the  employ  of  the  company  when  these 
bills  were  purchased.  I  did  not  see  the  goods 
delivered;  only  know  the  bill  was  marked 
•Paid.'"  Cross-examination:  "Don't  know 
who  delivered  them,  or  to  whom  the  money 
was  paid,  or  how  paid.  Do  not  say  the 
money  was  not  turned  over  to  Wyman. 
There  were  about  20  other  employte  besides 
Wyman.  Don't  know  If  the  money  was  turn- 
ed over  to  them.  The  records  do  not  show. 
It  seems  there  was  money  turned  over  to  the 
16  or  20  men  employed,  but  It  should  not 
have  been  turned  over  to  any  one  but  the 
cashier.  I  learned  It  had  been  turned  over 
to  Wyman.  I  did  not  see  It  turned  over.  I 
know  what  Wyman  told  me."  Redirect  ex- 
amination :  "If  he  delivered  goods.  It  was 
bis  duty  to  turn  the  money  over  to  the 
cashier.  Wyman  had  no  right  to  collect. 
Wyman  was  a  salesman  and  collector.  lie 
collected  from  the  customers;  had  no  au- 
Cborlty    to  collect   from    drivers.     It    was 


Storms'  custom  to  turn  money  over  to  the 
cashier.  Don't  know  what  particular  bills 
were  collected,  or  what  moneys  were  turned 
over  to  the  cashier.  Don't  know  whether 
he  did  or  did  not  turn  ov»  this  $10.60." 

Frank  Mason  testified:  "I  was  manager 
of  Mayo's  restaurant  It  was  the  custom 
In  the  year  1906  for  me  to  O.  K.  bills 
and  for  Mr.  O'Leary  to  pay  them.  Some 
of  the  bills  shown  me  were  O.  K.'d  by  Mr. 
Eckwood.  The  bill  of  January  14tb  was  not 
paid  by  me.  It  was  paid  by  Mr.  O'Leary 
or  Mr.  Mayo."  Cross-examination:  "Don't 
know  of  my  own  knowledge  whether  It  was 
ever  paid,  nor  bow  It  was  paid.  The  bill 
shows  I  O.  K.'d  It,  and  It  was  supposed  to 
be  collected  after  I  did  this." 

Dave  Mayo  testified:  "The  bill  shown 
me  of  January  14,  1905,  was  O.  K.'d  by 
Frank  Mason  and  paid  by  somebody  In  our 
employ.  I  don't  know  who  paid  it  It  was 
paid  at  my  place  of  business  by  some  one. 
Don't  know  of  my  own  knowledge  who  paid 
It.  Was  not  present  when  It  was  paid.  Know 
nothing  of  my  own  knowledge,  except  what 
the  bill  shows."  Cross-examination:  "Do  not 
know  of  my  own  knowledge  who  made  pay- 
ment of  the  bill.  Do  not  know  whether  de- 
fendant got  any  mone7  on  it.  Do  not  know 
whether  it  was  all  paid  at  one  thne,  or  at 
different  times." 

Emma  Yonkee  testified :  "Was  cashier  and 
bookkeeper  for  the  Ft  Smith  Commission 
Company  In  the  year  1905.  0.  O.  D.  bills 
In  the  city  would  be  turned  in  by  the  driver, 
a  copy  of  the  Invoice  brought  to  the  cashier, 
the  money  turned  In,  and  the  bills  stamped 
'Paid.'  When  money  was  thus  turned  in,  I 
put  the  amount  In  a  book  I  had  for  record, 
and  returned  the  bill  to  the  driver  after 
It  was  stamped  'Paid.'  The  batch  of  Dave 
Mayors  bills  shown  me.  Including  the  one  of 
January  14,  1905,  do  not  appear  upon  my 
cash  book  to  have  been  paid." 

C.  B.  Rlley,  recalled,  testified  that  there 
Is  no  record  upon  any  of  their  books  of  any 
of  the  16  bills  sold  Mayo,  nor  of  the  8  sold 
Stevens  &  Ralney,  nor  of  the  6  sold  Hotel 
Main. 

Dave  Mayo,  recalled,  testified  that  either 
Mr.  O'Leary  or  himself  paid  the  other  bills 
shown  him. 

The  bills  introduced  In  evidence,  other  than 
the  one  upon  which  the  embezzlement  was 
based,  consist  of  five  bills  to  Dave  Mayo,  the 
first  bearing  date  February  14,  1905,  and  the 
last  September  7,  1906.  The  five  bills  sold 
Hotel  Main  are  of  date  September  8,  1905, 
to  September  23,  1905.  The  first  bill  of 
Stevens  &  Ralney  bears  date  May  ft,  1905, 
and  the  seven  others  at  sundry 'dates  from 
that  time  to  September  13,  1906.  The  Intro- 
duction of  each  of  these  bills  was  objected  to 
and  objection  overruled.  This  was  all  the 
testimony  introduced  on  behalf  of  the  state. 

Defendant  Introduced  testimony  as  to  his 
good  charactec. 
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Tbe  district  attorn^.  In  his  opening  state- 
ment to  the  Jury,  among  other  things,  said: 
"That  the  Ft  Smith  Commission  Company 
had  been  syertematlcally  robbed  by  its  em- 
ployes; that  the  scheme  by  which  it  was 
accomplished  was,  when  an  order  for  goods 
to  be  dellTered  by  wagon  in  Ft.  Smith  was 
received  It  would  be  filled,  bnt  no  entry  be 
made  on  any  books;  that  the  slip  showing 
the  order  would  be  given  the  shipping  clerk, 
who  would  put  It  In  a  drawer  In  the  office, 
and  afterwards  a  confederate  In  the  house 
would  steal  out  this  slip,  so  It  would  not 
go  to  the  bookkeeper;  that  when  the  goods 
were  delivered  and  collection  made  by  the 
defendant,  he  (defendant)  and  his  con- 
federates  would    divide   tbe   money;     that 

Wyman  was  In  the  deal,   and  had 

been  arrested  for  It,  but  gave  bond,  for- 
feited his  bond,  and  ran  away."  Defendant 
objected  to  each  and  every  statement  made 
by  the  district  attorney  as  above  set  out, 
but  tbe  court  overruled  tbe  objection,  say- 
ing that  he  would  "govern  that  when  the 
evidence  was  offered.  It  might  or  might 
not  be  admissible." 

The  district  attorney  In  Ills  concluding  ai^ 
gument  said:  "That  not  only  did  the  def aid- 
ant embezzle  $10.50^  but  the  Mils  he  c(dlect- 
ed  at  Hotel  Main,  Stevens  &  Ralney,  and  the 
other  bills  collected  from  Dave  Mayo;  that 
this  was  accomplished  through  the  scheme 
he  outlined  in  his  opening  statement  to  the 
Jury,  for  which  Wyman  had  been  arrested, 
and  gave  bond,  and  skipped  the  country." 
Defendant  objected  to  each  and  every  state- 
ment above  set  out,  and  thereupon  the  court 
said  that  the  Jury  "might  consider  the  other 
bills  sold  to  Mayo,  Hotel  Main,  and  Stevms 
&  Ralney  only  for  the  purpose  of  determin- 
ing defendant's  Intent,  but  the  Jury  could 
not  convict  him  of  any  except  tbe  one  charged 
in  the  Indictment,  and  that  this  evidence  was 
admitted  tor  the  sole  purpose  of  shedding 
light  on  the  question  of  intent,  if  it  did  so." 
The  court,  with  this  statement,  overruled  de- 
fendant's objection,  to  which  defendant  ex- 
cepted. 

The  court,  after  having  instructed  the  Jury 
that,  in  order  to  convict  the  defendant  the 
testimony  must  establish  that  $10.S0  in  gold, 
silver,  or  paper  money  was  paid  to  him  by 
Dave  Mayo,  Frank  Mason,  or  Tom  O'Leary, 
then  gave  as  a  further  Instruction  the  fol- 
lowing section  of  Kirby's  Digest:  "In  all 
prosecutions  for  the  unlawful  taking  ct  mon- 
ey by  larceny,  embeszlement  or  otherwise, 
it  shall  not  be  necessary  to  particularly  de- 
scribe In  the  indictment  the  kind  of  money 
taken  or  obtained  further  than  to  allege 
gold,  silver  or  paper  money,  and  a  general 
allegation  in  the  indictment  and  proof  of 
the  amount  of  money  taken  shall  be  suffi- 
cient." The  conrt  refused  to  give  the  fol- 
lowing Instruction:  "(6)  The  allegation  in  the 
Indictment  that  -  the  defendant  embezzled 
$10.60  In  gold,  silver,  or  paper  money,  paid 


him  by  Dave  Mayo,  Frank  Mason,  or  Tom 
O'Leary,  Is  a  material  allegation,  and  must 
be  proven  as  charged  beyond  a  reasonable 
doubt  If  the  evidence  does  not  establish 
the  kind  of  money  received  by  the  defendant 
and  the  value  of  that  money,  the  Jury  cannot 
presume  that  he  received  from  them  $10.50 
in  gold,  silver,  or  paper  money,  and  that  its 
value  was  $10.50."  To  the  action  of  the 
conrt  In  refusing  to  give  this  Instmction, 
and  In  giving  In  charge  the  section  of  Digest 
above  set  out,  the  defendant  excepted. 

The  Jury  returned  a  verdict  of  gallty.  Ap- 
pellant filed  his  motion  for  new  trial,  contain- 
ing all  the  exceptions  reserved.  It  was 
overmled.  Motion  in  arrest  was  ovemiled. 
Aiipellant  prosecutes   this  appeal. 

Ira  D.  Oglesby,  for  appellant  Robt  I* 
Rogers,  Atty.  Oen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts).  The 
Indictment  Is  good.  The  term  "bailee^  la 
used  In  the  statute;  Section  1839,  Kirby's 
Dig.  Alleging  that  a  pers(Mi  received  as  a 
"bailee"  certain  money  is  sufficient  to  advise 
such  a  person  that  he  came  into  the  posaes- 
Blon  of  the  money  of  another,  to  be  held  for 
the  other  for  some  special  purpose,  which 
special  purpose  being  accomplished,  the 
money  is  to  be  returned  or  delivered  over. 
Schonler  on  Bailments,  |  — . 

The  indictment  does  not  charge  two  sepa- 
rate and  distinct  offenses.  Tbe  crime' alleged 
in  tlie  Indictment  Is  embezzlement  which, 
committed  under  the  circumstances  and  In 
the  manner  detailed,  tbe  statute  denominates 
also  larceny.  Section  1839,  Kirby's  Dig. 
Only  one  offense  is  alleged. 

The  court  erred  In  permitting  the  prose- 
cuting attorney  to  argue  that  Wyman  and 
the  defendant  "entered  into  a  conspiracy  to 
rob,  and  were  conspirators  In  robbing,  tbe 
Ft  Smith  Commission  Company;  that  Wy- 
man would  take  tbe  tickets  out  of  the  drawer 
after  they  had  been  made  by  tbe  shipping 
clerk,  80  that  they  would  not  go  to  the 
bookkeeper,  and  that  the  defendant  would 
collect  the  bills  and  divide  the  spoils  with 
Wyman;  that  Wyman  had  been  arrested 
for  it  had  forfeited  his  bond,  and  run  away 
— left  the  country."  There  was  no  evldMico 
upon  which  to  ground  this  argument  It 
was  not  shown  that  Wyman  and  appellant 
were  In  a  conspiracy  to  rob  the  Ft  Smith 
Commission  Company.  Bven  had  such  ctm- 
splracy  been  shown,  the  acts  and  declara- 
tions of  one  of  the  conepirators  in  the  ab- 
sence of  the  other,  after  the  object  of  the 
conspiracy  had  been  accomplished,  could  not 
be  used  in  evidence  against  the  one  on  trial. 
Benton  v.  State  (Ark.)  94  S.  W.  688,  and  au- 
thorities cited.  It  was  therefore  highly 
prejudicial  to  appellant  for  counsel  to  assert 
as  a  fact  that  appellant  was  in  a  conspiracy 
with  another  to  rob  the  Ft  Smith  Commis- 
sion Company,  and  th&t  the  other  conspira- 
tor had  been  arrested,  had  given  bond,  and 
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had  fled  the  conntiy.  Thus  counsel  attempt- 
ed by  assertion,  without  proof,  to  make  the 
Impression  ai>on  the  Jury  that  one  was  as- 
Bodated  In  crime  with  appellant  and  had 
shown  by  flight  his  consciousness  of  guilt. 
If  the  Jury  accepted  as  true  the  assertion 
of  counsel,  the  inevitable  conclusion  would  be 
that  appellant  was  also  guilty;  for  in  a 
conspiracy  of  two  one  Is  necessarily  as  guilty 
as  the  other.  The  argument  was  most  un- 
fair to  appellant  and  well  calculated  to  prej- 
udice his  cause  before  the  Jury.  While  we 
would  not  have  disturbed  the  yerdlct  upon 
the  evidence,  aside  from  this  Improper  argu- 
ment,'! we  are  not  so  clearly  convinced  of  ap- 
pellant's guilt  upon  the  undisputed  facts  as 
to  be  able  to  say  that  the  verdict  was  not 
caused  by  the  extraneous  evidence  and  im- 
proper argument  which  the  district  attorney 
biongtat  into  the  record.  See  Marshall  v. 
State,  71  Ark.  416,  75  8.  W.  B84. 

The  court  did  not  err  In  refusing  appel- 
lant's request  for  instruction  numbered  6,  and 
in  giving  instead  section  1S44,  Klrby's  Dig. 
This  statute  makes  it  unnecessary,  where  it 
is  alleged,  as  In  this  Indictment,  that  gold,  sil- 
ver, and  pai>er  money  was  embezzled,  to  do 
m<»«  than  prove  the  amount  of  money  in  all 
taken.  That  proof  was  made  In  this  case  by 
showing  that  the  bill  of  Mayo,  marked  "Paid" 
by  appellant,  amounted  to  $10.50.  From  this 
and  other  proof  the  Jury  were  warranted  in 
concluding  that  appellant  had  received  the 
sum  of  $10.50. 

The  court  did  not  err  in  admitting  evidence 
of  other  similar  transactions  by  appellant 
before  and  after  the  alleged  transaction  in 
controversy,  since  it  was  admitted  with  the 
limitation  that  it  could  only  be  considered 
on  the  question  of  Intent.  1  Wlginore  on  Bv. 
<  329;  Howard  v.  State,  72  Ark.  586,  82  S.  W. 
196.  If  appellant  was  guilty  at  all,  the  par- 
ticular criminal  act  tmder  consideration  ac- 
cording to  the  proof  was  one  of  a  series  of 
■Imllar  acts,  and  these  were  admitted  to 
prove  system  and  show  design.  Howard  v. 
State,  72  Ark.  586,  82  S.  W.  196;  Johnson  v. 
State,  76  Ark.  428,  88  S.  W.  905. 

The  Judgment  Is  reversed,  and  the  cause 
Is  remanded  for  new  trial. 

HILL,  O.  J.,  and  BATTLE,  J.,  dissent 

HILL,  O.  3.  (dissenting).  It  Is  true  that 
the  prosecuting  attorney  referred  to  an  im- 
proved matter,  the  alleged  flight  of  Wyman; 
but  It  was  not  a  matter  going  to  the  real  is- 
sue of  the  case,  the  guilt  or  Innocence  of 
this  defendant,  and  I  regard  it  as  trivial, 
not  prejudicing  any  substantial  right  of  de- 
fendant, and  the  court's  instruction  removed 
any  possible  prejudice  by  confining  the  Jury's 
attention  to  the  real  issue,  which,  according 
to  previous  decisions,  is  sufficient  in  such 
casea. 

BATTLB,  X,  concurs. 


SIMS  V.  TODNO. 

(Supreme  Coart  of  Arkansas.    Nov.  19,  1906.) 

BzoKPTiozts,    Bii,i.8  OF— SinTLraatNT— Suffi- 
ciency OF  Authentication. 

A  bill  of  exceptions,  in  which  the  judge 
states  in  his  authentication  that  it  is  signed 
with  the  distinct  understanding  that  objections 
may  be  ar^ed  by  counsel  for  plaintiff,  and  that 
all  corrections  which  should  be  made  shall  be 
made.  Is  of  no  effect. 

Appeal  from  (Tircult  Court,  Sebastian  Coun- 
ty ;  Styles  T.  Rowe,  Judge. 

Action  by  D.  J.  Young  against  D.  A.  Sims. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

O.  S.  Evans,  for  appellant  Ira  D.  Oglesby, 
for  appellee. 

PER  CURIAM.  Appellee  moves  to  strike 
out  the  bill  of  exceptions  and  to  affirm  the 
case.  This  is  the  authentication  of  the  bill 
of  exceptions:  "Wherefore  the  defendant 
tenders  this  his  bill  of  exceptions,  together 
with  the  stenographer's  official  report  of  the 
case  at  the  time,  which  is  signed  and  sealed 
by  the  court  and  ordered  to  be  made  a  part 
of  the  record.  This  bill  of  exceptions  present- 
ed on  the  18tb  day  of  November,  1905,  and  the 
time  for  filing  expires  on  to-morrow,  the 
same  is  signed  with  the  distinct  understand- 
ing that  any  and  all  valid  objections,  which 
may  or  can  be  urged  by  counsel  for  plaintiff, 
may  be  done  and  any  and  all  corrections 
which  should  be  made  shall  be  made.  [Slgncdl 
Styles  T.  Rowe,  Judge."  "The  object  of  the 
statute  in  requiring  the  circuit  Judge  to 
sign  a  bin  of  exceptions  is  to  furnish  a  cer- 
tain test  of  its  accuracy."  Railway  v.  Oyler, 
51  Ark.  280,  10  S.  W.  766.  This  bUl  of  ex- 
ceptions Is  not  signed  in  token  of  the  accuracy 
of  the  proceedings  therein  contained,  but  In 
order  that  It  may  be  filed  before  the  expira- 
tion of  the  time  limit ;  and  the  Judicial  power 
is  not  exercised,  but  reserved,  to  be  exercised 
thereafter.  It  expressly  negatives  that  It  con- 
tains a  true  memorial  of  the  proceedings,  and 
shows  that  the  Judge  did  not  Intend  It  to  be 
accepted  as  Imparting  absolute  verity,  but 
treated  the  signing  and  filing  as  purely  for- 
mal. 

In  Railway  v.  Oyler,  supra,  the  judge's  state- 
ment showed  more  confidence  in  the  bill  of 
exceptions  than  this  statement  does,  but  like 
this  one  It  lacked  the  essential  element — a 
certification  to  its  verity  as  the  Judicial  act 
of  the  presiding  Judge — and  the  court  through 
Chief  Justice  Cockrill,  said :  "But,  as  he  was 
unwilling  to  accept  the  bill  as  a  true  narra- 
tive of  the  proceedings,  and  sign  It  for  the 
purpose  of  evidencing  that  fact,  it  did  not 
serve  the  office  of  bringing  the  exceptions  up- 
on the  record." 

The  same  is  true  of  this  bill,  and  there 
are  no  questions  raised  which  are  presented 
by  the  record  proper,  wherefore  the  Judgment 
is  affirmed. 
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McCARTX  r.  WILSON  et  aL 
(Supreme  Court  of  Arkansas.    Dec.  10,  1906.) 

iNjUKcnon— RmcovAK   or   Tdibeb— Rkhkdt 

A.-!  Law. 

Where  land  ia  sold  reaenring  the  timber 
thereon,  the  same  to  be  removed  within  two 
years,  Injunction  will  not  lie  after  two  years 
to  restrain  grantees  from  entering  on  the  land 
and  cutting  and  removing  the  timber,  but  the  bill 
will  be  dismissed  without  prejudice  to  plaintiFs 
right  to  bring_  an  action  at  law  for  damages,  or 
recovery  of  timber,  or  both. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  27,  Injunctimi,  U  16,  105.] 

Appeal  from  Mississippi  Chancery  Court, 
B.  D.  Robertson,  Chancellor. 

Suit  by  W.  B.  McCarty  to  enjoin  R.  B.  IJee 
Wilson  and  others  from  entering  on  land  and 
catting  and  removing  timber.  Decree  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Drever  Harrison,  for  appellant  J.  T.  Cos- 
ton  and  Murphy  Coleman  Lewis,  for  appel- 
lees. 

BATTLE,  J.  "On  the  Ist  day  of  Novem- 
ber, 1901,  Wilson  &  Beall,  a  firm  composed 
of  R.  B.  Lee  Wilson  and  8.  A.  Beall,  sold  and 
by  warranty  deed  of  that  date  conveyed  to 
appellant  the  S.  W.  ^  of  section  13  and  the 
S.  B.  ^  of  the  N.  W.  ^  of  section  13,  town- 
ship 12  N.,  and  range  9  B.,  In  Mississippi 
county,  Ark.,  wblch  deed  contained  the  fol- 
lowing clause:  'Wilson  &  Beall  reserve  all 
merchantable  timber  on  said  land,  same  to 
be  removed  within  two  years  from  date.'  On 
the  27th  day  of  November  1003,  appellant  in- 
stituted this  suit  In  the  chancery  court  of 
Mississippi  county,  alleging  that  appellee  Wil- 
son and  bis  employes,  John  Merrill  and  J.  H. 
Page,  made  codefendants,  had  entered  upon 
the  land  and  were  cutting  and  removing  tim- 
ber therefrom  to  the  irreparable  damage  and 
Injury  of  appellant,  praying  an  injunction 
to  restrain  appellee  and  codefendants  from 
cutting  and  removing  the  timber  from  the 
land." 

The  defendants,  appellees,  answered  and 
admitted  the  execution  of  the  deed  to  appel- 
lant, and  Wilson  claimed  the  merchantable 
timber  on  the  land  conveyed  under  the  res- 
ervation therein. 

The  deposition  of  witnesses  were  taken, 
and  the  cause  was  submitted  at  the  October, 
1906,  term  of  the  court  The  court  found 
that  the  title  to  the  merchantable  timber  on 
the  land  was  never  conveyed,  and  did  not 
pass  to  plaintiff,  the  appellant,  and  that  the 
defendant,  appellee,  Wilson  is  the  owner  of  it, 
and  rendered  decree  In  favor  of  the  defend- 
ants, dismissing  the  complaint  for  want  of 
equity. 

Neither  the  complaint  nor  the  evidence  in 
this  case  show  that  the  plaintiff  was  entitled 
to  relief  by  Injunction.  What  Is  said  In 
Meyers  v.  Hawkins,  67  Ark.  413,  56  S.  W. 
640,  Is  applicable  and  appropriate  In  this  case, 
and  nothing  more,  In  addition,  need  be  said 
in  this  suit    See,  also.  Western  Tie  &  Tim- 


ber Co.  T.  Newport  Land  Co.,  7B  Ark.  288^  87 
S.  W.  482. 

The  decree  of  the  chancery  court  Is 
modified  so  as  to  dismiss  the  complaint  for 
want  of  equity,  witliout  prejudice  to  plain- 
tifTs  right  to  bring  an  action  at  law  for 
damages,  or  for  the  recovery  of  timber,  or 
both. 


STEWART  V.  BOBO. 
(Supreme  Court  of  Arkansas.    Dec.  10,  190A.) 
AppKAiy— Abstbact  or  Rbcobd— Scrnica  Our 

BVIDENCB— AmBMAKCK   OF  JUDOUBin. 

Where  the  evidence  is  not  set  out  in  the 
abstract  as  required  by  Supreme  Court  rule 
9,  it  will  not  be  reviewed  on  appeal  for  the  pur- 
pose of  determining  that  the  verdict  is  contrair 
to  the  evidence,  but  the  judgment  will  be  af- 
firmed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die- 
vol.  8,  Appeal  and  Error,  ft  2618-2620.] 

Appeal  from  Circuit  Court,  Carroll  County; 
J.  S.  Maples,  Judge. 

AcUon  by  W.  H.  Stewart  against  G.  B. 
Bobo.  From  a  Judgment  for  defoidant, 
plaintiff  appeals.    Affirmed. 

r.  O.  Butt,  for  appellant. 

McCTTLLOCH,  J.  This  la  an  action 
brought  by  appellant,  W.  H.  Stewart  against 
appellee,  C.  E.  Bobo,  to  recover  the  amoont 
of  certain  bills  of  exchange  drawn  by  tb* 
Elgin  Jewelry  Company  on  appellee  and  ac- 
cepted by  him;  the  same  having  been  assign- 
ed to  appellant  On  a  trial  by  Jury  a  ver- 
dict was  rendered  In  favor  of  appellant  for 
a  portion  only  of  the  amount  sued  for;  the 
Jury  finding  In  favor  of  the  defendant  (ap- 
pellee) as  to  certain  credits  claimed  by  way 
of  set-off.  No  objection  Is  made  here  to  the 
Instructions  of  the  court  but  It  Is  contended 
that  the  verdict  Is  contrary  to  the  evidence. 

Counsel  for  appellant  does  not,  however, 
attempt  to  set  out  the  evidence.  He  contents 
himself  with  an  assertion  In  the  brief,  by  way 
of  argument,  that  the  evidence  is  hndlsputed. 
and  that  it  fails  to  establish  any  defense. 
In  order  for  the  Judges  to  determine  whether 
or  not  his  contention  is  borne  out  by  the  rec- 
ord, It  is  essential  for  each  of  them  to  ex- 
plore the  transcript  The  object  of  rule  9 
of  this  court  Is  to  obviate  that  Ruble  T. 
Helm,  57  Ark.  804,  21  8.  W.  470. 

There  being  a  palpable  failure  to  comply 
with  the  rule,  nothing  being  shown  in  the 
abstract  to  Justify  a  reversal  of  the  case, 
we  must  affirm  the  Judgment  Shorter  Uni- 
versity V.  Franklin,  75  Ark.  671,  88  8.  W.  687. 

It  is  BO  ordered. 


PARAGOULD  SOUTHBASTBRN  BY.  CO.  v. 

CRUNK. 
(Supreme  (^urt  of  Arkansas.     Dec.  8,  1006.) 

Railboads  —  Opekation  —  Iiuxnaxa  to  Ani- 
mals—Duty  or  Tbainmxh. 

Where  trainmen  could  have  foreseen  that 
as  a  natural  or  probable  consequence  of  not 
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■topping  tlia  train  a  horse  would  attempt  to 
10  on  ft  trestle  or  calrert,  and  would  be  In- 
inred,  it  waa  their  duty  to  stop  the  train  to 
avert  the  injury,  and,  if  they  failed  to  do  ao, 
they  would  be  eullty  of  negligence  for  which 
the  railroad  would  be  liable. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOL  41,  Railroada,  H  1496-1499.] 

Appeal  from  Circuit  Court,  Qreene  Comi- 
ty ;  Allen  Hughes,  Judge. 

Action  by  Lee  Crunk  against  the  Para- 
gould  Southeastern  Railway  Company.  From 
a  Judgment  in  favor  of  platntUt,  defendant 
appeals.    Affirmed. 

S.  H.  West  and  J.  D.  Block,  for  i^tpeilant 
Johnson  tc  Huddlestou,  for  appellee. 

HILL,  C.  J.  The  principal  question  in  this 
case  is  the  correctness  of  this  instruction: 
"^on  are  instructed  that  if  yon  find  from 
the  erldence  that  plalntilTB  horse  was  run 
into  a  trestle  or  culvert  by  a  train  on  defend- 
ant's road  and  injured,  and  if  you  further 
find,  from  all  the  facts  and  circumstances  In 
proof  in  the  case,  that  the  trainmen  in  charge 
of  the  train  could  have  foreseen  as  a  natural 
or  probable  consequence  of  not  stopping  the 
train  that  the  horse  wonid  attempt  to  go  on 
the  trestle  or  culvert  and  b«  Injured,  then 
It  was  the  duty  of  the  trainmen  to  stop  the 
train  In  order  to  avert  the  injury  to  the 
horse,  and,  if  they  failed  to  do  so,  they  would 
be  guilty  of  negligence  and  plaintiff  would 
be  entitled  to  recow."  This  court  said  in 
Railway  v.  Ferguson,  67  Ark.  18»  20  S.  W. 
547,  18  L.  R.  A.  110,  38  Am.  St  Rep.  217: 
"But  appellant  did  owe  the  appellee  the  duty, 
when  it  discovered  his  colt  upon  its  track, 
to  use  ordinary  or  reasonable  care  to  avoid 
injury  to  it  by  running  its  train  against  it, 
or  by  frightening  and  driving  it  by  unneces- 
sary alarms  against  the  wire  fence" — citing 
antborltles.    That  principle  controls  here. 

Generally  speaking,  ordinary  or  reasonable 
care  does  not  require  a  train  to  t>e  stopped  in 
order  to  avoid  Injury  to  stock  on  the  track, 
but  there  may  be  facts  which  made  the  stop- 
page only  ordinary  care  to  avoid  the  injury 
which  would  otherwise  occur,  and  there  were 
sufficient  facts  In  this  case  to  send  that  ques- 
tion to  the  Jury. 

The  other  matters  presented  bav*  been  con- 
sidered, but  no  error  Is  found. 

AfBrmed. 


LEWIS  V.  BRIGGS  et  nx. 
.  (Supreme  Court  of  Arkansas.     Dec.  10,  190&) 

BbOKXBS  —  EllFLOTHERT  TO  PBOCUHE  PDX- 
OHASEB  OF  RKAL  EJSTATE — CONTBACT»— COM- 
FENBATION. 

A  broker,  under  a  contract  to  procure  a 
pnrchaser  of  real  estate,  wlilch  stipulates  tliat 
the  owner  shall  receive  a  specified  sum  out  of 
tlie  price  and  that  the  balance  shall  be  paid 
to  the  broker  as  his  commission,  does  not  make 
«Dt  a  case  f(w  a  recovery  of  his  commission  by 
showing  that  lie  secured  a  contract  with  sol- 
vent parties  to  purchase  the  land ;  but  he  must 
■how,  either  tliat  the  owner  received  some  part 


of  the  luilance  of  the  price  to  which  the  broker 
was  entitled,  or  that  the  parties  who  agreed  to 
purchase  were  ready,  willing,  and  able  to  pnr- 
cliaae,  and  were  prevented  by  defoolt  ef  the 
owner. 

i^tpeal  from  Circuit  Court,  Lonoke  County ; 
Geo.  M.  Chapline,  Judge. 

Action  by  George  G.  Lewis  against  H.  L. 
Briggs  and  wife.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

H.  L.  Briggs  and  his  wife,  Blanche  W. 
Briggs,  were  in  January,  1906,  the  owners  of 
820  acres  of  land  in  Lonoke  county,  George 
C  Lewis,  an  attorney  at  law  and  real  estate 
dealer,  undertook  to  sell  this  land  for  them. 
In  pursuance  of  this  purpose  he  induced  A. 
J.  Cashbum  and  W.  H.  Richardson  to  enter 
into  the  following  cemtract  with  Briggs  and 
wife: 

"Memorandum  of  agreement  made  and  en- 
tered into  this  19th  day  of  January,  1905, 
between  Henry  L.  Briggs  and  Blanche  Briggs, 
parties  of  the  first  part,  and  A.  J.  Cashbum 
and  W.  H.  Richardson,  parties  of  the  second 
part,  witnesseth :  That  said  first  parties  have 
this  day  sold  and  agreed  to  convey  to  said 
second  parties,  the  east  half  of  section  24,  Tp. 
2  N.,  R.  7  W.,  Lonoke  county,  Arkansas,  for 
the  sum  of  |9,600;  same  to  be  paid  as  fol- 
lows: 1400  cash  in  hand.  Deed  to  second 
parties  to  be  deposited  In  Dairyman  Bank, 
Carlisle,  Arkansas,  at  once,  and  abstract  of 
title  to  said  land  showing  good  title  in  said 
first  parties  to  be  furnished  at  once.  As  soon 
as  said  title  shall  be  found  good  in  said  first 
parties  or  their  assigns,  second  parties  Shalt 
at  once  forward  13,000  additional  to  said 
bank  for  said  first  parties.  The  balance  of 
purchase  price,  $6,200,  said  second  parties 
agree  to  pay  on  March  Ist,  1005.  If  said  title 
is  not  found  good,  said  $400  shall  be  at  once 
returned  to  said  second  parties  and  all  rights 
under  this  contract  shall  become  void.  Wit- 
ness our  hands  this  19th  day  of  January,  1006. 
Elzecuted  in  duplicate. 

"A.  J.  Cashbum. 

"W.  H.  Richardson. 

"Henry  L.  Briggs  and 

"Blanche   Briggs, 

By  H.  W.  Guthrie. 
"We  hereby  agree  to  above  contract  Out 
of  this  price  we  are  to  receive  $8,000  net  to 
08.  The  balance  of  purchase  price,  $1,600,  Is 
to  be  paid  to  Geo.  C.  Lewis  as  commission  for 
sale  of  said  land.  This  20th  day  of  January, 
1906. 

"H.  L.  Briggs. 
•  "B.  W.  Briggs." 

A  deed  was  executed  by  Briggs  and  wife  to 
Cashbum  and  Richardson,  conveying  the  320 
acres  of  land  described,  but  excepting  the 
railroad  right  of  way  across  It,  which  con- 
tained about  8  acres.  They  placed  this  deed 
In  the  hands  of  H.  W.  Guthrie,  an  officer  of 
the  Dairyman  Bank  of  Carlisle,  to  be  deliv- 
ered upon  the  payment  of  the  price.  After- 
wards Guthrie  received  the  following  letter 
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in  reference  to  the  land,  which  explains  It- 
aat: 

Terrla,  IIL,  Febmary  6tb,  1906. 

"H.  W.  Outhrle,  Carlisle,  Arkansas— Dear 
Sir:  A.  J.  Oashbum  and  W.  H.  Richardson 
request  me  to  write  you  concerning  their  land 
deal  they  made  some  time  ago  in  January. 
Tb^  state  that  th^  purchased  the  one-half 
section  for  what  it  actually  measured  at 
$30.00  per  acre,  and  they  say  they  have  sev- 
eral witnesses  to  prove  it  They  also  say, 
if  you  do  not  w'tot  to  sell  as  per  written  and 
verbal  contract,  to  please  return  money  paid 
down,  viz.,  $400,  and  the  deal  is  ofT.  The 
lawyers  here  can  tell  nothing  about  those 
abstracts,  so  It  Ms  possible  yon  cannot  give 
a  good  title  to  said  land.  Let  me  hear  from 
you  soon. 

"Yours,  F.  N.  Cashbum. 

"After  you  have  surveyed  It,  they  will  send 
a  surveyor  from  here  to  see  that  it  Is  surveyed 
right  Dictated  by  W.  H.  Richardson  and  A. 
J.  Cashbum.    Please  hand  to-Briggs  Bros." 

In  response  to  this  letter  Outhrle  notified 
the  parties  that  Briggs  and  his  wife  would 
not  reduce  the  price  on  account  of  the  right 
of  way;  that  he  wanted  $8,000  net  to  him. 
Still  later  Outhrle  received  the  following  let- 
ter: 

"Ferris,  IIL,  February  21,  1905. 

«H.  W.  Outhrle— Dear  Sir:  Tours  of  ITth 
at  hand,  and  we  have  decided  not  to  pur- 
chase the  farm  at  all.  I  would  liked  to  have 
bad  It,  but  Mr.  Richardson's  wife  would  not 
permit  him  to  mortgage  his  property  to  get 
the  money,  so  consequently  the  deal  is  off, 
and  we  are  loser  $200.00  each,  unless  you  are 
honest  enough  to  return  it,  or  a  part  of  It. 
Perhaps  I  will  be  down  again  soon,  and  next 
time  I  will  purchase  for  myself,  then  I  will 
know  what  I  am  doing.    I  am, 

"Yours  truly,  A.  J.  Cashbum." 

Outhrle  notified  Briggs  of  the  receipt  of 
this  letter,  and  Brig^  withdrew  the  deed 
from  the  bank.  Afterwards  Lewis,  the 
agent  through  whom  the  sale  was  negotiated, 
brought  this  action  against  Briggs  and  wife 
to  recover  the  $1,600  which  he  was  to  receive 
from  the  proceeds  of  the  sale.  On  the  trial 
there  was  a  verdict  for  the  defendants,  and 
Lewis  appealed. 

T.  0.  Trimble,  Joe  T.  Robinson,  and  T.  0. 
Trimble,  Jr.,  for  appellant  Fulk,  Fulk  & 
Folk,  for  appelleea 

BIDDICK,  J.  (after  stating  the  facts).  This 
is  an  appeal  from  a  Judgment  refusing  com- 
pensation to  plaintiff,  Geo.  0.  Lewis,  for  ne- 
gotiating an  agreement  to  purchase  land.  The 
contract  of  sale  Is  set  out  In  the  statement  of 
facts.  The  addenda  thereto  represent  the 
contract  made  between  the  plaintiff  and  de- 
fendants.   The  language  of  It  Is:    "We  agree 


to  above  contract  Ont  of  this  price  we  are  to 
receive  $8,000  net  to  us.  The  balance  of  pur- 
chase price,  $1,600,  is  to  be  paid  to  a«o.  C. 
Lewis  as  commission  for  sale  of  said  land." 
This  was  signed  by  Briggs  and  his  wife.  It 
will  be  noticed  that  under  this  agreement  $8,- 
000  net  was  to  be  paid  to  Briggs  and  wife,  and 
that  Lewis  was  to  receive'  only  the  balanos 
left  after  the  payment  of  this  $8,000  to  Brlgga 
and  his  wife.  If  the  contract  had  been  car- 
ried out  in  good  faith  by  both  parties,  Lewis 
could  have  claimed  nothing  until  Briggs  and 
wife  had  received  the  $8,000  which  was  to  Im 
paid  to  them.  But  it  is  undisputed  that  only 
the  $400  referred  to  in  the  contract  as  having 
been  paid  In  cash  was  ever  received  by  th» 
defendants.  They  have  never  received  tb» 
$8,000  which  they  were  entitled  to  under  th» 
contract,  for  it  was  never  paid,  and  there  la 
no  contention  that  any  portion  of  the  $1,600 
which  Lewis  was  to  receive  has  ever  been 
paid  to  or  received  by  defendants. 

Under  the  terms  of  this  contract  hewia 
does  not  make  out  a  case  for  recovery  against 
the  plaintiff  by  showing  that  he  secured  a 
contract  with  solvent  parties  to  purchase  the 
land.  He  must,  under  this  contract,  show 
either  that  defendants  have  received  some 
part  of  the  balance  of  the  purchase  money 
to  which  he  was  entitled,  or  that  the  parties 
who  agreed  to  purchase  were  ready,  wlUlns; 
and  able  to  perform  their  part  of  the  contract, 
and  that  they  were  prevented  from  doing  so 
by  the  default  or  failure  of  the  defendants  to 
perform  their  part  of  the  contract  Now, 
it  is  certain  that  the  parties  who  had  agreed 
to  purchase  afterwards  declined  to  do  so. 
Whether  their  failure  was  caused  by  the  fact 
that  defendants  refused  to  make  any  redac- 
tion from  the  price  on  account  of  the  right 
of  way  which  the  railway  company  owned  or 
claimed  across  the  land,  or  whether  it  was  due 
to  other  causes,  is  not  made  very  clear  by 
the  evidence,  though  the  case  turned  entirely 
on  that  point  But  it  seems  to  us  that  the 
question  on  which  the  case  turned  was  fairly 
and  dearly  presented  to  the  Jtuy  by  the  In- 
structions of  the  court,  and  that  the  conrt 
did  not  err  in  refusing  those  asked  by  plain- 
tiff. To  return  a  verdict  in  favor  of  the  de- 
foidants  under  the  instructions  givoi,  the 
jury  must  have  found  that  the  act  of  the 
purchasers  In  falling  to  pay  the  purchase 
price  was  not  due  to  any  fault  of  the  defend- 
ants. These  purchasers  were  nonresidents, 
and  there  was  nothing  in  the  contract  that 
required  the  defendants  to  bring  suit  against 
them  on  their  failure  to  pay.  Under  this 
contract,  so  long  as  the  purchase  price  was 
unpaid,  and  so  long  as  defendants  were  not 
to  blame  for  Its  nonpayment,  they  are  not 
liable. 

We  are  therefore  of  the  opinion  that  the 
judgment  should  be  afiSrmed;  and  It  is  so 
ordered. 
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JENKINS  Y.  JENKINS. 
(Supreme  Court  of  Arkannas.    Dec.  10,  1906.) 

L  Appbai,— Retmw— PiNDiHaB  or  Fact  by 

Ohanckixob. 
A  chanoellor'a  finding  will  not  be  diatnrbed 
on  appeal,  unleaa  against  the  preponderance  of 
evidence. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dif. 
ToL  S,  Appeal  and  Error,  ff  3970-3978.] 

JL  Pastnebs  —  AonoRB  Between  —  Tbiai.  — 

QtTssnoifB  or  Fact. 

Whetiier  real  estate  pnrcbaaed  with  part- 
nership funds  was  purchased  as  partnership  or 
individual  property  is  a '  question  of  fact,  de- 
pending upon  the  intention  of  the  parties  as 
manifested  by  all  the  surronndinK  cnrcumstances 
and  the  nse  to  be  made  of  it,  whether  for  part- 
nership or  individual  purposes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di» 
Tol.  88,  Partnership,  {  105^^.] 

&    SaXK— iRDITIDtlAL   TkANSACTIONB— USE   OP 

Paktnkkshiv  Funds — Chabob  Against  In- 
dividual Pabtneb— Pbkbumftidns. 

Where  real  estate  was  purchased  with  part- 
nership fnnds,  bat  the  title  was  taken  by  one 
of  the  partners  who  was  charged  with  the 
purchase  price  on  the  books  of  the  firm,  there 
was  no  presumption  that  the  purdiase  was  for 
partnership  uses. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  38,  Partnership,  |  109.] 

Appeal  from  Jefferson  Chancery  Court; 
Jno.  M.  ElUott,  Chancellor. 

Action  of  unlawful  detainer  by  P.  O.  Jenk- 
ins against  J.  L.  Jenkins.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

White  &  Althelmer,  for  appellant  Taylor 
A  Jones,  for  appellee. 

MCCUL.LOOH,  J.  The  parties  to  this  ac- 
tion, J.  L.  Jenkins,  appellant,  and  P.  O.  Jenk- 
ins, appellee,  were  partners  in  the  mercantile 
business  at  SherriU,  Ark.,  nnder  the  firm 
name  of  "P.  O.  Jenkins,"  and,  during  the 
pendency  of  said  partnership  the  real  estate 
in  controversy,  a  honse  and  lot  In  SherrlU, 
yntB  purchased,  and  the  conveyance  made  to 
appellee.  The  purchase  price  was  paid  out 
of  funds  of  the  copartnership,  bnt  the  same 
was  chained  oa  the  books  of  the  firm  to  ap- 
pellee. Appellant  immediately  moved  Into 
the  house,  and  occupied  it  as  his  home  until 
the  commencement  of  this  action.  Subse- 
quent to  the  purchase  of  the  property,  the 
copartnership  was  dissolved,  appellee  pur- 
chasing the  interest  of  appellant  in  the  part- 
nership property  for  the  sum  of  |4,583.16; 
the  payment  of  which  was  evidenced  by  a 
written  receipt  signed  by  appellant,  reciting 
fiiat  it  was  fbr  his  "entire  interest  In  stock 
of  merchandise,  store  fixtures,  and  book  ac- 
counts." 

Appellant  contends  that  the  property  was 
pnrcliased  to  be  used  as  a  home  for  him, 
ttiat  it  was  paid  for  out  of  partnership  funds 
and  was  partneraliip  property,  the  title  being 
taken  in  the  name  of  P.  O.  Jenkins,  which 
was  the  style  of  the  firm  name,  and  that,  on 
dissolution  of  the  firm,  it  was  allotted  to 
him  as  a  part  of  his  share  in  the  partnership 
property,  and  tliat  appellee  agreed  to  convey 


It  to  him.  Appellee,  on  the  other  hand,  con- 
tends that  the  property  was  not  purchased 
as  partnership,  but  as  his  individual,  prop- 
erty; that  though  It  was  paid  for  with  fnnds 
belonging  to  the  firm,  the  same  were  at  the 
time  charged  to  him  on  the  books  of  the  firm; 
that  he  permitted  appellant  to  enter  upon  and 
occupy  the  premises  as  his  tenant  under  an 
agreement  that  appelant  should  pay  rent. 
He  also  denied  that  said  property  was  allot- 
ted to  appellant  as  a  part  of  his  share  of 
the  partnership  property,  or  that  he  had  ever 
agreed  to  convey  it  to  appellant  Each  of 
the  parties  introduced  considerable  testimony 
in  support  of  their  respective  contentions, 
and  the  conflict  in  the  testimony  is  irrecon- 
cilable. The  chancellor  found  the  facts  to 
be  in  favor  of  appellee,  and,  while  the  ques- 
tion is  by  no  means  free  from  doubt,  we  can- 
not say  that  the  finding  is  against  the  pre- 
ponderance of  the  testimony.  That  being 
true,  it  Is  our  duty,  under  the  rule  well  es- 
tablished by  the  decisions  of  this  court,  not 
to  disturb  the  finding  of  the  chancellor. 
Learned  counsel  for  appellant  argue  that  be- 
cause the  real  estate  was  paid  for  out  of 
partnership  funds,  it  becomes,  from  that  fact 
alone,  partnersblp  property.  Not  so.  Wheth- 
er the  purchase  is  as  partnership  or  individu- 
al property  is  a  question  of  fact  not  con- 
trolled entirely  by  the  use  of  partnership 
funds:  that  being  only  a  circumstance  in- 
dicating the  Intention  of  the  parties.  It 
may  or  may  not  become  partnership  proper- 
ty, according  to  the  Intention  of  the  parties, 
as  manifested  by  all  the  surrounding  cir- 
cumstances, and  the  use  to  be  made  of  It, 
whether  (or  partnership  or  individual  pur- 
poses. 17  Am.  &  Eng.  Ency.  Law,  945;  1 
Bates  on  Partnership,  {(  266,  284;  Richards 
V.  Manson,  101  Mass.  482;  Hatchett  y.  Blan- 
ton,  72  Ala.  423. 

While  it  is  undisputed  tliat  the  property 
was  paid  for  out  of  partnership  funds,  appel- 
lee testifies  that  he  immediately  caused  the 
amount  to  be  charged  to  himself  on  the  books 
of  the  firm,  and  that  appellant  recognized  it 
as  a  purchase  for  individual  use  by  his  agree- 
ment to  pay  rent.  Under  the  circumstances, 
the  amount  of  the  purchase  price  being  char- 
ged to  appellee  on  the  books  of  the  firm  at 
the  time  of  the  purchase,  a  presumption  even 
does  not  arise  that  the  purchase  was  for 
partnership  uses. 

Decree  affirmed. 


STATE  et  al.  v.  VADGHAN  et  al. 
(Supreme  Court  of  Arkansas.    Dec.  10,  1906.) 

1.  Qaminq— Bettino  on  Horse  Races. 

A  horse  race  is  not  a  game  within  Kirby's 
Dig.  i  1740,  making  it  criminal  to  bet  "on  any 
game  of  hazard  or  ctiance:"  it  l>eing  con- 
templated that  the  game  shall  be  "played,"  as 
shown  by  section  1741,  providing  that  it  shall 
be  unnecessary  for  the  indictment  to  allege 
with  whom  the  game  was  played. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
ToL  Hi,  Gaming,  i  188.] 
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2.  Sams— Obihtnal  Nuisance. 

Thouzh  betting  on  a  horse  race  li  not  a 
crime,  maintenance  of  a  place  where  the  bnsi- 
nesa  of  selling  pools  on  horse  races  is  conducted 
is  a  common-law  criminal  nniianoe,  notwith- 
standing it  be  conducted  in  a  qniet  and  orderly 
manner. 

S.  iNJTTNOnOM— RXSTR4INIMO  OBIMINAI.  Nm* 

8ANCF. 

A  public  nuisance  being  indictable  and  pun- 
ishable under  the  criminal  law,  and  the  state 
being  entitled  in  criminal  proceedings  to  a  judg- 
ment abating  the  nuisance  and  execution  tiiere- 
for,  and  the  nuisance  not  being  one  touching  civil 
property  rights  or  privileges  of  the  public  or 
affecting  health,  and  there  Eein^  no  other  ground 
of  equity  jurisdiction,  injunction  will  not  lie. 
[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
▼ot.  27,  Injunction,  H  176,  177.] 

Appeal  from  Pulaski  Chancery  Court; 
Jesse  C.  Hart,  Chancellor. 

Suit  by  the  state  and  the  city  of  LitUe  Rock 
against  Al  Vaughan  and  others.  From  a 
Judgment  oyerruling  a  demurrer  to  the  an- 
swer, plaintiffs  appeal    Affirmed. 

The  complaint  Is  as  follows: 

'^be  plalntUTs,  the  state  of  Arkansas,  by 
Robert  L.  Rogers,  Attorney  General  for  said 
state,  and  Lewis  Rboton,  prosecuting  attor- 
ns for  the  Sixth  Judicial  circuit,  and  the 
city  of  Little  Rock,  by  W.  B.  Lenoa,  mayor, 
and  Ashley  OockrlU,  the  city  attorney  of  said 
city,  say:  That  the  defendant  Al  Vaughan 
Is  the  owner  of  lot  1  in  block  10  In  the  city 
of  Argents,  and  has  a  two-story  brick  build- 
ing thereon.  That  the  east  half  of  the  ground 
floor  of  said  building  is  rented  and  leased  to 
the  defendant  Bob  Furtb,  and  perhaps  to  oth- 
ers associated  with  him,  by  the  said  Al 
Vaughan,  for  the  purpose  of  conducting  and 
operating  therein  what  Is  commonly  known  as 
a  'gambling  house  or  poolroom';  and  that  de- 
fendant Bob  Furth  and  others  associated  with 
him,  in  renting  said  premises  from  said  Al 
Vaughan,  do  therein  and  thereat  operate  and 
conduct  a  gambling  house  or  poolroom  where 
money  or  other  things  of  value  are  paid,  re- 
ceived, won,  and  lost  on  horse  races,  and 
where  tickets  for  pool  or  chance  on  horse 
races  run,  or  to  be  run,  at  the  various  race 
courses  in  the  state  of  Arkansas  and  through- 
out the  United  States,  are  bought,  sold,  and 
cashed. 

"Plaintitrs  say  that  the  defendant  Al 
Vaughan  has  for  several  months  past  rented 
and  leased,  said  premises  for  the  said  par- 
pose,  and  has  for  several  months  past  suf- 
fered and  permitted,  and  will,  unless  enjoined, 
continue  to  suffer  and  permit,  the  use  of  said 
premises  for  said  unlawful  purposes,  and 
that.  In  consequence  thereof,  there  Is  main- 
tained In  said  house  by  the  defendant  a  public 
gaming  house  and  a  public  nuisance.  Plain- 
tiff says  that  said  premises  are  located  near 
the  entrance  to  the  public  free  bridge,  be- 
tween Little  Ro<&  and  Argenta,  across  the 
Arkansas  river,  and  upon  the  main  thorough- 
fare leading  thereto,  and  that  the  business 
portion  of  each  of  said  cities  is  located  Im- 
mediately upon  said  river  and  at  the  respec- 
tive entrances  to  said  bridge,  and  that  said 


Arkansas  river  Is  the  only  tblng  that  sepa- 
rates the  business  parts  of  the  two  cities,  and 
that  said  river  also  divides  Pulaski  coun- 
ty Into  two  equal  parts,  and  tliat  Little  Ro«!k 
is  the  capital  of  the  state  of  Arkansas  and 
the  county  seat  of  Pulaski  coimty,  and  that 
Little  Rock  is  the  market  place  for  the  peo- 
ple of  said  county,  and  that  for  these  reasons 
thousands  of  people  daily  are  crossing  said 
bridge,  and  are  farced  to  pass  the  said  prem- 
ises, and  thus  the  citizens  of  tlie  two  cities 
and  of  the  rural  district  In  going  and  com- 
ing to  market,  and  In  visiting  the  said  capl- 
tol  and  the  county  seat  of  their  state,  are 
brought  Into  contact  with  those  that  assemble 
and  congregate  around  said  gambling  house 
and  poolroom. 

"Plaintiffs  stete  that  the  unlawful  criminal 
business  conducted  by  the  defendants  is  so 
strategically  located  that  it  daily  attracte  to 
said  place  and  to  the  vicinity  thereof  from 
Little  Rock,  from  Argenta,  and  from  the  ad- 
jacent country  and  towns,  a  large  number  of 
crhnlnals,  gamblers,  low  and  destitute  char- 
acters, sporting  men,  dissolute  women,  dis- 
orderly and  idle  persons  without  lawful 
means  of  support ;  and  that  said  Bob  Furth 
has  publicly  advertised  extensively,  and  stlli 
continues  to  do  so,  in  the  city  of  Little  Rock, 
said  unlawful  business,  and  now  operates  a 
bus  by  which  free  transportation  is  given  or 
offered  from  the  city  of  Little  Ro<^  across 
the  bridge  to  said  gambling  bouse  and  return, 
and  ui>on  which  bus  is  conspicuously  displayed 
a  sign  to  that  effect ;  and  the  said  Furth  seeks 
and  gets  a  large  part  of  his  patronage  from 
the  city  of  Little  Rock ;  and  while  said  city 
lias  desired  to  protect  its  people  from  the 
corrupting  Influence  of  such  an  establishment, 
and  has  done  everything  In  Ite  power,  the  de- 
fendants, by  their  collusion  and  artful  con- 
nivance, have  enabled  the  defendant  Furth  to 
run  a  gambling  house  at  the  very  gate  of  the 
city,  and  to  attract  to  this  school  of  crime  and 
debauchery  its  citizens,  to  which  not  only  ite 
criminal  elements  flow,  but  many  of  the  un- 
wary and  Inexperienced  and  morally  weak  are 
attracted,  beguiled,  corrupted,  and  improvised, 
and  many  of  the  dependent,  innocent,  and 
helpless  are  left  In  want  and  driven  to  Im- 
morality and  crime  for  a  livelihood.  In  this 
way  the  moral  well-being  and  public  peace 
of  Little  Rock  are  demoralized,  and  its  laws 
evaded,  annulled,  and  defeateid  In  ite  own 
territory ;  and  that  the  presence  of  said  per- 
sons In  the  city  of  Argente  and  at  the  gate 
of  the  city  of  Little  Rock  and  in  the  stete  ot 
Arkansas  has  a  demoralizing  effect  on  the 
good  order  and  moral  well-being  of  each  of 
said  cities,  of  Pulaski  county  and  of  the  stete 
of  Arkansas,  constituting  a  public  nuisance, 
and  their  presence  a  menace  to  the  morality, 
progress,  and  advancemoit  of  the  community. 

"The  plaintiffs  stete  that  a  farther  fact 
which  aggravates  the  cliaracter  of  the  erll 
complained  of  herein,  is  that  a  large  number 
of  gambling  houses  were  recently  running 
open,  and  attended  by  a  large  crowd  of  the 
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criminal  dasaea  In  each  of  the  dtles  aboye 
mentioned ;  but  that  lately  a  crusade  bag  been 
made  against  aald  gambling  bouses  of  said 
dtles,  and  several  of  those  recently  dosed 
were  tn  the  Immediate  Ticlnlty  of  the  pool- 
room complained  of  herein,  but  there  are  now 
no  known  public  gambling  houses  In  either 
of  said  cities,  and  a  large  number  of  the 
ridous,  idle,  and  criminals  who  frequented 
said  places  now  flock  to  the  poolroom  com- 
plained of  herein. 

"The  plaintiffs  state  that  the  defendant 
Bob  B'orth  is  a  saloonkeeper,  and  has  been 
(or  many  years,  and  that,  in  connection  with 
bia  saloon,  he  has  operated  for  years  a  gam- 
bling house  containing  faro  bank,  roulette, 
crap  'tables,  and  many  other  gambling  de- 
vices, and  continued  to  operate  it  until  forced 
to  desist  by  repeated  burning  orders  and 
raids  by  the  officers;  that  thereafter  he 
sought  to  get  permission  from  the  dty  of 
Little  Rock  to  run  a  poolroom  In  said  dty,  at 
which  bets  could  be  made  and  money  won 
and  lost  on  horse  races,  such  as  be  has  now 
over  In  Argenta;  but  that  the  same  was 
denied  llm  and  to  all  others,  and  the  same 
prohibited  as  a  criminal  offense,  because  It 
would  degrade  and  corrupt  and  debauch  the 
dtlzens  and  visitors  of  the  dty,  and  attract 
to  the  community  large  numbers  of  criminals 
and  evil  characters,  and  generally  injure  the 
morals  of  the  state;  but,  having  failed  in  this, 
the  said  Bob  Furth  entered  into  a  collusion 
and  conspiracy  with  the  defendant  W.  O. 
Faucette,  who  is  mayor  of  the  dty  of  Argenta, 
and  the  defendant  Gabe  Pratt,  who  is  chief  of 
the  police  of  said  city,  whereby,  In  considera- 
tion of  certain  sums  of  money  paid  to  them 
regularly,  he  ia  granted  the  privilege  of  opet^ 
ating  a  gambling  house  commonly  called  a 
"poolroom,'  and  assured  of  the  protection  of 
said  Faucette  and  Pratt,  and  for  that  pur- 
pose regular  and  periodic  fines  are  collected 
of  said  Bob  Furth. 

"Plaintiffs  further  say  that  the  mainte- 
nance of  said  nuisance,  and  the  continuance 
tboreof,  will  result  In  great  and  Irreparable 
Injury  to  them  and  to  the  people  of  the  said 
dties  and  of  the  state  of  Arkansas;  that  an 
Injunction  against  the  injury  complained  of 
In  this  petition  has  never  been  asked  for  nor 
refused  by  this  or  any  other  court,  and  that 
it  will  be  necessary  in  order  to  obtain  full 
and  adequate  relief  that  an  Injunction  issue 
restraining  defendants  from  a  continuance  of 
the  acts  herein  complained  of. 

"Wherefore  plaintiffs  pray  that  a  tempo- 
rary injuncti(»i  issue  and  that  upon  final 
bearing  said  temporary  injunction  be  made 
permanent,  and  that  defendant  Bob  Furth, 
bis  agents  and  employes,  be  perpetually  en- 
Joined  and  restrained  from  operating  or  con- 
tinuing a  poolroom  or  gambling  house  at  the 
place  named  herein;  and  that  the  defendant 
Al  Vaughan  be  peri>etually  enjoined  from 
renting  said  property  to  defendant  Bob 
Furth  or  any  other  person  for  the  purpose  of 
operating  a  jxralroom  therein;  and  that  the 


defendants  W.  O.  Faucette  and  Oabe  Pratt  be 
perpetually  enjoined  from  aiding,  encourag- 
ing, or  abetting  the  said  Bob  Furth,  or  any 
other  person,  to  operate  or  condUL-t  a  iMol- 
room  or  gambling  house  in  said  dty  of  Ar- 
genta; and  that  Bob  Furth  and  the  other  de- 
fendants be  required  to  answer  under  oath 
what  other  parties  are  connected  with  or  in- 
terested in  the  maintenance  of  said  poolroom, 
gaming  house,  and  public  nuisance,  or  In  the 
proceeds  thereof,  and  that  upon  their  dis- 
covery an  Injunction  be  issued  against  them, 
and  for  all  other  proper  relief." 

Robt  L.  Rogers,  Atty,  Gen.,  Lewis  Bhoton, 
Pros.  Atty.,  Bert  Brooks,  City  Atty.,  and 
W.  B.  Atkinson,  for  appellants.  J.  W.  &  M. 
House,    for   appellees. 

HILL,  0.  3.  The  Attorney  General  of 
Arkansas,  the  prosecuting  attorney  of  the 
Sixth  judicial  circuit,  and  the  mayor  and  city 
attorney  of  Little  Rock  brought  a  bill  In 
chancery  against  Vaughan,  Furth,  Faucette, 
and  others,  in  the  name  of  the  state  of  Ar- 
kansas and  the  dty  of  Little  Rock,  seeking 
to  enjoin  Furth  from  operating  a  poolroom 
at  a  place  in  the  city  of  Argenta  near  the 
Free  Bridge,  which  connects  Argenta  and 
Little  Rock,  and  that  the  other  defendants 
be  enjoined  from  permitting  or  assisting.  In 
the  several  ways  alleged,  said  F'urtb  in  con- 
ducting said  poolroom.  The  defendants  an- 
swered, denying  many  allegations  of  the  bill, 
and  to  this  answer  the  state  and  city  de- 
murred, and  the  case  was  determined  on  the 
demurrer,  the  court  overruled  It,  and  the 
state  and  dty  rested  upon  it  and  appealed. 
The  review  here  ia  limited  to  the  admissions 
and  allegations  in  the  answer  and  the  un- 
denled  allegations  of  the  complaint,  as  all 
other  allegations  were  eliminated  by  trying 
the  case  on  the  su£QcIency  of  the  answer.  The 
pleadings  will  be  set  out  in  the  statement  of 
facts.  The  material  parts  of  the  answer 
aside  from  its  denial  of  the  allegations  of  the 
complaint  are  as  follows:  "It  is  true  that 
the  defendant  Bob  Furth  operated  what  is 
known  as  a  turf  exchange'  or  'poolroom,' 
where  money  is  received,  won,  and  lost  on 
horse  races,  and  where  tidcets  for  pools  on 
horse  races  run,  or  to  be  run,  at  various  and 
divers  race  courses  In  the  state  of  Arkansas, 
and  throughout  the  United  States,  are  bought, 
sold,  and  cashed.  That  In  point  of  fact  there 
are  not  more  than  15  or  30  people  who  visit 
said  turf  exchange  dally,  and  that  neither 
women  nor  children  are  permitted  in  said 
poolroom,  or  turf  exchange.  And  they  state 
that  said  poolroom,  or  turf  exchange,  is  c<m- 
ducted  as  a  quiet,  orderly  buslnees,  and  that 
no  persons  visit  the  same,  except  those  who 
desire  to  do  so,  and  that  disorderly  or  dis- 
solute characters  are  not  allowed  or  pa> 
mitted  to  visit  there,  and  are  not  in  the 
habit  of  doing  so.  It  is  true  that  be  has 
caused  the  said  turf  exchange  to  be  adver- 
tised by  a  short  notice  In  one  of  the  Little 
Bock  papers,  and  that  he  has  at  times  opw- 
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ated  a  carriage  from  said  city  of  Little  Rode 
to  said  poolroom.  •  •  •  That  the  baslness 
only  attracts  such  as  desire  to  purchase  tick- 
ets or  pools  on  horse  races,  and  that  dis- 
orderly or  lewd  woman  of  the  law-breaking 
class  are  not  In  the  habit  of  attending  said 
poolroom,  or  turf  exchange.  And  that  no  one 
is  disturbed  by  the  gathering  of  the  people 
in  or  about  said  premises.  They  further 
state  that  the  city  of  Little  Ro(&  has  no 
corporate  property  whatever  that  Is  in  any 
way  affected  by  the  alleged  public  nuisance 
as  described  in  said  complaint  They  fur- 
ther state  that  the  state  of  Arkansas  has  no 
property  Interest  in  the  matters  complained 
of,  and  that  if  the  said  defendants  are 
violating  any  law,  that  the  criminal  courts 
of  the  state  hare  ample  imwer  and  authority 
to  prosecute  the  defendants  for  srach  offenses, 
and  that  the  charter  of  the  dty  of  Argenta 
authorizes  said  city  to  punish  or  abate  a 
nuisance  carried  on  as  allured  in  the  com- 
plaint" 

The  first  question  under  inquiry  la  whether 
betting  on  horse  racing  is  gambling  within 
the  meaning  of  the  statutes  against  gaming. 
The  general  statute,  the  only  one  of  them  un- 
der which  it  could  fall,  defines  the  act  there- 
in made  criminal  to  be  "beting  any  money, 
or  any  valuable  thing  on  any  game  of  hazard 
or  BkilL"  Eirby's  Dig.  i  1740.  It  contem- 
plates that  the  game  be  "played,"  for  the 
next  section  provides  tliat  it  sltall  not  be 
necessary  for  the  indlctm^it  to  all^e  with 
whom  the  game  was  played.  Section  1741. 
In  construing  these  statutes  in  1861,  Chief 
Justice  English,  for  this  court  said:  "But  we 
do  not  think  the  Legislature  intended  to  un- 
brace horse  racing  by  the  words  "any  game 
«f  hazard  or  skill"  "pl&yed,"  eta,  howevtf 
vicious  such  sports  may  be.  State  v.  Borle, 
23  Ark.  726.  In  188S  this  court  had  beforo 
it  betting  on  a  game  of  baseball,  and  it  was 
held  to  be  criminal  because  on  a  game  of 
■kill  and  the  distinctioii  that  horse  racing 
was  not  a  game,  but  a  sport,  was  approved. 
Mace  V.  State,  58  Ark.  79,  22  8.  W.  1108. 
Some  states  sustain  this  distinction,  and  hold 
horse  racing  to  be  a  sport  and  not  a  game 
within  the  gaming  statutes;  but  the  weight 
of  authority  is  to  the  contrary.  20  Cyc  884; 
14  Am.  ft  Bng.  Enc.  Law,  p.  682.  It  will 
not  do  to  overrule  State  v.  Rorie  merely  be- 
cause against  the  -weight  of  authority;  there 
is  good  reason  to  sustain  the  distlncUon 
therein  made,  and  it  has  been  acquiesced  In 
by  the  state  for  46  years,  whm  at  any  time 
It  could  have  been  changed  by  legislation. 
nierefore.  It  must  be  taken  in  tills  case 
that  betting  on  horse  racing  is  not  a  crime  of 
Itself.  The  quoted  parts  of  the  answer  ad- 
mit the  maintenance  by  Furth  of  a  turf  ex- 
<!tiange,  or  poolroom,  wherein  money  is  re- 
ceived, won,  and  lost  on  horse  races;  where 
tickets  for  pools  on  horse  races  run  or  to  be 
run  in  Arkansas  and  elsewhere,  are  bought 
■old,  and  cashed;  that  16  to  80  persons 
dally  visit  the  poolroom,  for  the  purpose  of 


betting  on  the  races,  or  buying,  flelllog  or 
cashing  pools  en  the  races;  that  said  busi- 
ness is  advertised,  and,  at  times,  a  veliicle 
to  bring  patrons  to  it  has  beoi  fumiahed. 

What  is  the  status  of  such  a  house,  not- 
withstanding it  is  conducted  in  a  quiet  and 
orderly  manner  without  unusual  noise  or  dis- 
orderly conduct?  At  common  law  there  were 
no  statutes  against  gaming,  yet  the  mainte- 
nance of  a  gaming  house  was  a  criminal 
nuisance,  indictable  and  punlsliable  as  socti. 
Bfr.  Justice  Scott  for  tills  court  said:  "Inde- 
pendent of  any  statute,  the  keeping  of  a  com- 
mon gaming  house  is  indictable  at  comoKMi 
law  on  account  of  ita  tendency  to  bring  to- 
gether disorderly  persons,  promote  immoral- 
ity, and  lead  to  breaches  of  the  peace.  Sndi 
an  establishment  is  thus  a  common  nuis- 
ance." Tandeworker  v.  State,  13  Ait  700. 
Chief  Justloe  Watklns,  for  this  court  aeid: 
"At  common  law,  gaming  houses  were  in- 
dictable as  a  iniblic  nuisance  (Tandewoiiier 
y.  State,  13  Ark.  700);  but  unless  restrained 
by  express  statute,  ordinary  wagen  or  bet- 
ting were  tolerated  as  being  for  amusement 
or  recreation."  Norton  v.  State,  16  AA.  71. 
In  Thatcher  t.  State,  48  Ark.  60,  2  S.  W. 
848,  the  court  went  into  the  subject  of  gam- 
ing, liawdy  and  disorderly  houses  being  com- 
mon-law nuisances,  and  held  that  they  were 
such  not  from  the  nolae  or  disorder,  but  on 
account  of  the  evil  tendency  of  the  business 
there  conducted.  Mr.  Wharton  says:  "It  is 
at  common  law  not  indictable  for  persons 
to  engage  In  gaming  in  private,  or  to  con- 
duct a  single  game  of  chance  in  public;  bat 
when  gaming  is  there  publicly  known  to  be 
carried  on,  however  secluded  the  place  may 
be,  and  when  unwary  and  ine3q;>erienced  per- 
sons are  there  enticed  and  fleeced,  then  tbe 
parties  concerned  are  indictable  for  nuisance, 
irrespective  of  any  particular  statutes."  2 
Whart<»i,  Gr.  Law,  i  1465.  Mr.  Bishop  says 
a  common  gaming  house  is  a  nuisance,  be- 
cause those  attracted  to  it  especially  youttis, 
are  there  lured  to  vice,  and  youtlis  may  be 
as  effectually  lured  by  a  noiseless  process  as 
by  any  other.  1  Bishop,  Crlm.  Law,  |i  1186- 
1186.  Therefore  it  follows  that  the  fact  tlist 
betting  on  horse  racing  is  not  within  the 
gaming  statutes  does  not  prevent  a  house 
maintained  fbr  such  betting  being  a  criminal 
nuisance.  As  seen,  the  evil  character  of  the 
business,  and  not  the  violation  of  the  ocpress 
statnte,  is  what  stamps  it  as  a  nuisance. 

Turning  more  dlrectiy  to  the  case  in  lisnd, 
do  poolrooms  fall  within  tlie  definition  of 
common-law  nuisances  whether  the  games 
or  sports  bet  upon  are  contrary  to  statute  or 
not?  Judge  Cooley,  speaking  for  the  Mldil- 
gan  court  drew  a  vivid  picture  of  the  evils 
of  betting,  and  showed  that  even  where  in- 
dividual wagers  were  tolerated  by  law  that  a 
house  maintained  to  carry  on  a  t)ettlng  Inul- 
ness  was  unlawful.  People  v.  Weithoff,  61 
Mlcb.  203,  16  N.  W.  442,  47  Am.  Rep.  567. 
The  case  of  State  v.  Neaae,  80  Pac.  (Or.) 
887,  is  mncta  in  point  as  these  ezceipts  will 
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sbow:  "The  evidence  shows  that  he  [the 
defendant]  was  the  keeper  and  proprietor  of 
what  Is  called  a  turf  exchange'  or  poolroom 
<ni  one  of  the  principal  thoroughfares  of  the 
dtr,  at  which  persons  dally  congregate  for 
the  purpose  of  betting  apon  horse  races  mn 
In  other  states,  and  repeated  to  him  by  tele- 
graph. •  •  *  That  such  a  house  Is  a 
gaming  or  gambling  house,  and  punishable 
■a  a  nuisance  at  common  law.  Whether  bet- 
ting on  a  Iwrse  race  is  a  crime  or  not,  has 
ao  often  and  uniformly  been  held  by  the 
courts  that  It  Is  no  longer  open  to  discussion. 
There  is  no  dissent  In  the  adjudged  cases, 
and  it  la  unnecessary  to  do  more  than  cite  the 
anthorltiea."  Citing  many  cases.  See,  also, 
20  Cyc.  pp.  883,  894,  notes.  The  foregoing 
question  must  be  answered  afflrmatlvely. 
TlM  common  law  is  put  In  force  In  this  state, 
and  the  punishment  for  common-law  offenses 
not  covered  by  statute  Is  fixed  as  fine  not 
exceeding  $100  and  Imprisonment  not  to  ex- 
ceed three  months.  Klrby's  Dig.  H  628,  624. 
These  statutes  have  been  held  applicable  to  a 
gaming  house  as  a  common-law  misdemeanor. 
Vandeworker  v.  State,  18  Ark.  700;  Norton 
T.  State,  16  Ark.  71;  Thatcher  t.  State,  48 
Ark.  60,  2  &  W.  843;  1  Bishop  Crlm.  Law, 
f  1137.  Each  period  in  which  a  nuisance  con- 
tinues Is  a  separate  offense.  Wharton  Crlm. 
Iiaw,  i  1419.  In  addition  to  proceeding  by  fine 
and  Imprisonment  the  state  may  bare  a 
Judgment  abating  the  nuisance  and  execu- 
tion therefor.  Wharton  Crlm.  Law,  |  1426; 
Bishop  Crim.  Law,  i  1179;  Klrby's  Dig.  | 
2464. 

The  court  has  gone  fully  Into  the  question 
of  the  criminality  of  maintaining  a  poolroom 
and  the  remedies  therefor,  In  order  to  ascer- 
tain whether  a  chancery  court  by  injunction 
can  restrain  a  person  or  persons  from  carry- 
ing on  such  business.  There  are  some  courts 
of  learning  and  ability  holding  that  common- 
law  nuisances  such  as  Illegal  tippling  houses, 
disorderly  lionses,  bawdy  bouses,  and  gaming 
houses,  may  be  restrained  by  injunction. 
These  cases  go  back  to  State  t.  Crawford, 
28  Kan.  726,  42  Am.  Rep.  182,  In  which  It 
was  held  that  an  Illegal  drinking  saloon  (one 
run  counter  to  a  prohibition  law  of  the  state) 
could  be  closed  by  Injunction,  although  In 
that  particular  case  It  was  not  done  on  ac- 
count of  the  sufficiency  of  a  statutory  remedy 
reaching  the  evil.  Mr.  Justice  Valentine  thus 
stated  and  commented  upon  the  case:  "This 
action  was  originally  Instituted  In  the  dis- 
trict court  of  Shawnee  county,  by  the  county 
attorney  of  such  county.  In  the  name  of  the 
state,  for  the  purpose  of  perpetually  enjoining 
the  further  continuance  of  an  Illegal  liquor 
saloon,  in  which  intoxicating  liquors  were 
Illegally,  continuously  and  persistently  sold 
to  be  drunk  on  the  premises  as  a  beverage. 
•  •  •  It  must  be  admitted  that  this  Is  a 
rare  proceeding,  so  much  so  as  to  startle  old 
and  experienced  practitioners,  and  yet.  If  it 
were  ascertained,  after  a  careful  examina- 
tion of  all  Its  elements,  to  be  founded  In  rea- 
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mm  and  Justice,  and  to  come  within  the  prin- 
ciples of  long-established  equity  Jurlsi»:a- 
dence,  it  shoulu  not  be  dlsmdssed  unceremo- 
niously, or  denied  a  respectful  bearing,  simply 
because  of  its  unquestioned  and  admitted 
novelty."  xhen  the  learned  Justice  pUui8U>iy 
contends  that  such  a  use  of  the  Injunction  ac- 
cords with  the  principle  of  equity  Jurispru- 
dence. See  State  ex  rel.  Rhodes  v.  Sanders 
(N.  H.)  25  Aa  B88k  18  L.  R.  A.  646,  and 
Weakly  v.  Page  (T&ax.)  68  &  W.  661,  46 
L.  R.  A.  558,  wliere  cases  supporting  this 
view  are  reviewed,  and  other  cases  along 
the  same  line  may  be  found  in  appellant's 
brief.  The  same  question  came  before  the 
St.  liOuls  Court  of  Appeals  when  Seymour 
D.  Thompson  was  a  member  of  that  court, 
end  that  able  Jurist  delivered  an  opinion 
completely  answering  the  contention  of  the 
Kansas  court  in  the  Crawford  Case.  He 
showed  by  authority  and  reason  tliat  the 
Jurisdiction  In  courts  of  equity  to  restrain 
public  nuisances  was  limited  to  these  three 
classes:  (1)  To  restrain  purpresture  of  pub- 
lic highways  or  navigations;  (2)  to  restrain 
threatened  nuisances  dangerous  to  the  health 
of  a  community ;  (8)  to  restrain  ultra  vires 
acts  of  corporations  Injurious  to  public  right 
The  court  proceeds:  "Unquestionably,  the 
exercise  of  equity  Jurisprudence  in  these  three 
classes  of  cases,  is  an  exception  to  a  very 
general,  well-understood,  and  Important  rule. 
That  rule  Is  that  a  court  of  equity  has  no 
Jurisdiction  In  matters  of  crime.  In  these 
three  classes  of  cases.  Jurisdiction  is,  how- 
ever, exercised  for  special  reasons,  although 
unquestionably  the  nuisance  complained  of 
is  a  misdemeanor  and  subject  to  prosecution 
by  indictment"  State  v.  Uhrlg,  14  Mo.  App. 
418.  Chancellor  Kent  said :  "If  the  charge  be 
of  a  criminal  nature,  or  an  offense  against 
the  public,  and  does  not  touch  the  enjoyment 
of  property,  it  ought  not  to  be  brought  within 
the  direct  Jurisdiction  of  this  court  (a  chan- 
cery court)  which  was  Intended  to  deal  only 
in  matters  of  civil  right,  resting  In  equity, 
or  where  the  remedy  at  law  was  not  sufil- 
clently  adequate.  *  *  *  I  know  tliat  the 
court  Is  In  the  practice  of  restraining  private 
nuisances  to  property,  and  of  quieting  per- 
sons in  the  enjoyment  of  private  rights ;  but 
it  Is  an  extremely  rare  case,  and  may  be  con- 
sidered, If  It  ever  happened,  as  an  anomaly, 
for  a  court  of  equity  to  Interfere  at  all,  and 
much  less  preliminarily  by  Injunction,  to  put 
down  a  nuisance  which  did  not  violate  the 
rights  of  property,  but  only  contravened  the 
general  policy."  Attorney  General  v.  Dtlca 
Ins.  Co.,  2  Johns.  Ch.  (N.  X.)  871. 

The  Illinois  court  said:  "It  is  elementary 
law  that  the  subject-matter  of  the  Jurisdic- 
tion of  the  court  of  chancery  Is  civil  property. 
*  *  *  The  court  has  no  Jurisdiction  In  mat- 
ters merely  criminal  or  merely  Immoral, 
which  do  not  affect  any  right  to  property." 
Sheridan  v.  Colvin,  78  111.  237.  Agahi  it  is 
well  said:  "It  is  no  part  of  the  mission  of 
equity  to  administer  tlie  criminal  law  of  the 
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state  or  to  enforce  the  principles  of  religion 
or  morality,  except  so  far  as  the  same  may  be 
Incidental  to  the  enforcement  of  property 
rights,  and  perhaps  other  matters  of  equi- 
table cognizance.  Cope  t.  Fair  Ass'n,  99  111. 
488,  89  Am.  Rep.  SO. 

In  People  t.  Condon,  102  III.  App.  449,  the 
snbject  of  eqnity  Jurisdiction  to  enjoin  a 
pooling  and  betting  business  was  gone  into 
folly,  and  the  authorities  reviewed  and  the 
result  thus  summed  up:  "(1)  That  a  court 
of  equity  has  no  Jurisdiction  over  matters 
merely  criminal  or  merely  Immoral;  (2) 
that  a  court  of  equity  will  sometimes  enjoin 
a  public  nuisance ;  (3)  that  this  will  be  done 
In  no  case  where  the  state  is  the  complainant, 
unless  it  be  clearly  shown  that  such  nuisance 
affects  public  property  or  public  civil  rights." 
A  learned  text-writer,  whose  worics  are  stand- 
ard authorities,  says:  "Nuisances  that  arise 
from  the  acts  of  men,  that  for  the  time  being, 
make  the  property  devoted  to  their  purposes 
a  nuisance,  but  which  ceases  to  be  so  when 
the  use  Is  stopped,  such  as  disorderly  houses, 
gaming  bouses  and  cockpits  that  are  malum 
In  se  and  common  nuisances  purely,  and  only 
punishable  by  indictment"  1  Wood  on  Nui- 
sances, I  14. 

The  Supreme  Court  of  the  United  States 
considered  the  use  of  the  Injunction  to  re- 
strain public  nuisances  and  to  preserve  rights 
of  the  public  in  highways  when  the  govem- 
mmt  secured  an  Injunction  against  strikers 
Interfering  with  interstate  mall  and  traffic 
at  Chicago  in  the  railroad  strike  of  1894, 
and  Mr.  Justice  Brewer,  speaking  for  an  un- 
divided court,  said :  "The  difference  between 
a  public  nuisance  and  a  private  nuisance  Is 
that  one  affects  the  public  at  large,  and  the 
other  only  the  Individual.  Tbe  quality  of  the 
wrong  Is  the  same,  and  the  Jurisdiction  of 
the  courts  over  them  rests  upon  the  same 
principles,  and  goes  to  the  same  extent. 
•  •  •  Again,  It  Is  objected  that  It  Is  out- 
side of  the  Jurisdiction  of  a  court  of  equity 
to  enjoin  the  commission  of  crimes.  This,  as 
a  gmeral  proposition.  Is  unquestioned.  A 
chancellor  has  no  criminal  Jurisdiction. 
Something  more  than  the  threatened  commis- 
sion of  an  offense  against  the  law  of  the  land 
Is  necessary  to  call  Into  exercise  the  injunc- 
tive powers  of  the  court  There  must  be  some 
Interferences,  actual  or  threatened,  with  prop- 
erty or  rights  of  a  pecuniary  nature;  but 
when  such  interferences  appear,  the  Juris- 
diction of  a  court  of  equity  arises,  and  Is  not 
destroyed  by  the  fact  that  they  were  ac- 
companied by,  or  are  themselves,  violations 
of  the  criminal  law."  In  re  Debs,  158  U.  S. 
694,  592-693,  15  Sup.  Ct  900,  909,  39  L.  Ed. 
1092. 

It  is  demonstrably  true  that  It  Is  a  sound 
principle  of  equity  Jurisprudence  that  an  In- 
junction will  not  lie  at  the  instance  of  the 
state  to  restrain  a  public  nuisance,  where  the 
nuisance  Is  one  arising  from  the  illegal,  im- 
moral, or  pernicious  acts  of  men,  which,  for 
tbe  time  being,  make  the  property  devoted 


to  such  use  a  nuisance,  where  audi  nnlsanc* 
is  Indictable  and  punishable  under  the  crim- 
inal law.  On  the  other  hand,  if  the  public 
nuisance  is  one  touching  civil  pixq^rty  rights 
or  privileges  of  the  public,  or  tbe  public 
health  la  affected  by  a  physical  nuisance,  or 
If  any  other  ground  of  equity  Jurisdiction 
exists  calling  for  an  Injunction,  a  chancery 
court  will  enjoin,  notwithstanding  the  act 
enjoined  may  also  be  a  crime.  The  crimi- 
nality of  the  act  will  neither  give  nor  onst 
Jurisdiction  In  chancery.  Applying  these 
principles  bere^  and  It  Is  seen  that  the  ad- 
missions of  the  answer  prove  Forth  to  hare 
been  daily  violating  the  criminal  laws,  but 
there  Is  an  absence  of  any  showing  that  tbe 
acts  constituting  tbe  crime  reached  to  any 
of  the  grounds  of  equity  Jurisdiction.  In 
some  cases  where  the  Jurisdiction  of  equity 
is  sought  to  restrain  a  criminal  nuisance, 
there  are  allegations  that  the  criminal  pro- 
cesses are  inadequate  to  afford  relief  from 
connivance  of  the  officers  or  other  reasons. 
Happily  that  unfortunate  situation  is  not 
presented  here.  The  prosecuting  attorney 
Joins  in  this  complaint  and  allegations  In- 
volving the  officers  of  Argenta  In  the  main- 
tenance of  this  poolroom  were  denied  In  the 
answer,  and  tbe  state  elected  to  treat  the  ad- 
swer  as  true.  It  Is  not  only  the  right  bnt  tbe 
sworn  duty,  of  every  prosecuting  attorney  to 
proceed  by  information  In  Justice  or  circuit 
court  to  close  these  illegal  places  when  they 
have  information  of  them.  It  Is  not  only  the 
right  but  the  duty,  of  every  grand  Jury  to 
find  the  existence  of  such  places  if  they  exist 
and  to  indict  tbe  keepers  thereof.  It  is  also 
the  privilege  of  any  citizen  to  proceed 
against  them  at  any  time  by  affidavit  before 
a  Justice  of  the  peace.  There  is  no  possible 
excuse  under  the  law  for  a  poolroom — a 
place  maintained  for  carrying  on  or  facilitat- 
ing betting  on  horse  races,  or  any  other  sport 
or  game  or  contest  or  other  event  jupon  which 
wagers  are  laid — to  exist  In  Arkansas  for  one 
minute.  Its  maintenance  Is  a  crime,  noth- 
ing more,  nothing  less.  Persons  charged  with 
crime  are  entitled  to  a  Jury  trial,  and  this 
right  must  not  be  taken  from  them  under 
guise  of  an  injunction  against  a  nuisance. 
The  chancellor  was  right  in  refusing  to 
entertain  Jurisdiction,  and  tbe  Judgment  l> 
affirmed. 


WARD  V.  STUBDIVANT  et  aL 
(Supreme  Court  of  Arkansas.    Dec.  10,  1906.) 

1.  EJJKOTMENT— TiTUt  TO   SUPFOBT  ACTION. 

A  creditor  recovering  judgment  and  levying 
on  and  selling  land  franduIentTy  conveyed  by  tbe 
debtor  prior  to  the  rendition  of  the  judgment 
may  recover  the  land  in  ejectment  by  virtue 
of  his  deed  of  purchase  at  the  execution  sale, 
without  first  going  into  equity  to  set  aside  tbe 
fraudulent  conveyance. 

2.  AonoiT— Natubr— Lbo^i.  ob  Bouitabix. 

A  pnrchaser  at  execution  sale  of  land  fraud- 
ulently conveyed  by  the  debtor  prior  to  tha 
rendition  of  tha  Judgment  sued  la  ejectment 
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for  the  land,  and  alleged  tliat  die  debtor  had 
frandalently  coBTeyed  the  same.  The  coart,  on 
motion  of  defendant,  struck  out  the  allegation 
with  respect  to  the  fraud  in  the  conveyance, 
to  which  ruling  the  pnrdiaaer  took  no  exception. 
Held,  that  the  court  at  law  liad  Jurisdiction  to 
determine  the  case,  and  it  waa  not  arror  to 
refuse  to  transfer  it  to  equity. 
8.  EiJKTuauiT—PLKADiRos— Reply. 

A  creditor  recovered  Judgment  and  levied 
OB  land  fraudulently  conveyed  by  the  debtor, 
and  purchased  the  same  at  the  execution  sale. 
He  sued  in  ejectment.  Defendant  set  forth  the 
deed  from  the  judgment  debtor,  and  denied  that 
it  was  made  in  fraud  o{  creditors.  Plaintiff 
filed  exceptions  to  the  deed  on  the  ground  that 
it  was  made  to  defraud  plaintiff  ot  his  debt. 
Htld  that  thoogh  an  exception  to  the  deed  goes 
only  to  defects  apparent  on  tlie  face  thereof, 
the  exceptions  setting  oat  the  facts  could  be 
treated  as  a  reply  and  raise  the  issue  aa  to 
whether  the  deed  was  fraudulent  or  not. 

Appeal  from  Circuit  Court,  Howard  Cotm- 
ty;    Jas.  S.  Steel,  Judge. 

Action  by  Eugenia  Ward  against  W.  A.  J. 
Sturdlvant  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded  for  new  trial. 

Eugenia  Ward  brought  an  action  of  eject- 
ment against  W.  A.  J.  Sturdlvant  and  cer- 
tain of  bis  tenants  In  the  Howard  circuit 
court  to  recover  an  tmdlvided  one-half  of 
100  acres  of  land  In  tbat  county.  She  al- 
lied that  she  bad  In  1895  recovered  judg- 
ment against  one  John  B.  Sturdlvant  be- 
fore a  justice  of  the  peace;  that,  the  same 
not  t>elng  paid,  a  transcript  of  this  judg- 
ment was  In  1899  duly  filed  in  the  ofiSce 
of  the  clerk  of  the  circuit  court,  and 
docketed  as  required  by  law;  tbat  an  ex- 
ecution on  the  judgment  was  issued  by  the 
dertc  of  the  circuit  court,  and  was  levied  on 
the  undivided  interest  of  John  B.  Sturdlvant 
in  the  land  in  controversy,  the  land  sold  and 
purchased  by  plalntiflt,  and  a  deed  executed 
to  ber.  In  a  separate  paragraph,  numbered 
8,  she  alleged:  "Tbat  on  or  about  the  8tb 
day  of  December,  1894,  and  after  plalntlfTs 
debt  was  contracted,  for  the  purpose  of 
cheating,  hindering,  and  delaying  bis  cred- 
itors, which  said  fraudulent  purpose  was 
well  known  and  participated  in  by  the  de- 
fendant W.  A.  J.  Sturdlvant,  the  said  Jobn 
B.  Sturdlvant  conveyed  the  land  In  contro- 
versy to  the  defendant  W.  A.  J.  Sturdlvant' 
and  for  the  same  fraudulent  purpose  and 
with  the  consent  of  the  said  W.  A.  J.  Sturdl- 
vant fraudulently  dated  said  deed  as  of  the 
1st  day  of  January,  1894,  when  In  truth  and 
in  fact  said  deed  was  executed  on  or  about 
flie  8th  day  of  December,  1894,  and  said 
defendant  Is  claiming  an  undivided  one- 
half  Interest  In  said  land  under  and  by 
▼Irtne  of  said  fraudulent  deed."  She  set 
out  the  deed  from  the  sherllF  to  her,  and  ask- 
ed judgment  for  possession.  The  defendants 
filed  an  answer  containing,  among  others, 
the  following  paragraph:  "They  d«iy  that 
John  B.  Sturdlvant  was  insolvent  on  the 
8th  day  of  December,  1894,  or  at  any  other 
time,  and  deny  that  be  did,  while  insolvent, 
<m  the  8tb  day  of  December,   1884,  or  at 


any  other  time  while  Insolvent,  convey  all 
bis  Interest  In  said  land  to  the  defendant, 
bis  brother  W.  A.  J.  Sturdlvant,  to  de- 
fraud bis  creditors  in  the  collection  of  their 
debts.  They  furtber  pleaded  the  statute  of 
limitations.  Tberenpon  the  plaintiff  filed 
exceptions  to  the  deed  from  Jolm  B.  Sturdl- 
vant to  W.  A.  J.  Sturdlvant  set  out  and 
exhibited  with  the  answer  of  defendants, 
and  for  ground  of  exceptions  set  up  sub- 
stantially tlie  same  matters  contained  in 
paragraph  3  of  the  complaint  copied  above. 
Afterwards  the  defendant  filed  a  motion  to 
strike  out  paragraph  3  of  the  complaint  and 
this  motion  was  sustained.  The  cause  was 
then,  on  motion  of  the  plaintifF,  transferred 
to  the  cliancery  court  When  the  cause  was 
docketed  in  the  chancery  court,  the  defend- 
ant filed  a  motion  to  send  it  bade  to  the 
circuit  court  This  motion  was  sustained, 
and  tbe  case  remanded  to  the  law  court 
When  it  was  docketed  there,  the  plaintiff 
a«ain  moved  tbat  It  be  returned  to  the 
chancery  court  but  this  motion  was  over- 
ruled. On  tbe  trial  the  plaintiff  Introduced 
evidence  showing  that  the  land  In  contro- 
versy bad  been  sold  under  an  execution  Is- 
sued on  a  judgment  In  ber  favor  against 
John  B.  Sturdlvant  and  purchased  by  her, 
and  a  deed  executed  to  her.  The  defend- 
ant W.  A.  J.  Sturdlvant  Introduced  a  deed 
from  John  B.  Sturdlvant  to  himself  executed 
before  the  Issuance  of  the  execution  under 
which  the  land  was  sold  to  plaintiff.  The 
defendant  thereupon  offered  to  prove  that 
this  deed  was  fraudulent;  tbat  It  was 
executed  by  John  B.  Sturdlvant  to  defend- 
ant W.  A.  J.  Sturdlvant  for  tbe  purpose  of 
defrauding  the  creditors  of  John  B.,  and 
tbat  this  purpose  was  known  to  W.  A.  J. 
Sturdlvant;  that  plaintiff  was  a  creditor  of 
John  B.  Sturdlvant  at  tbe  time  the  deed 
waa  executed,  and  that  this  deed  was  ex- 
ecuted in  pursuance  of  a  fraudulent  scheme 
devised  by  the  defendant  and  his  brother 
John  B.  Sturdlvant  to  put  this  property  be- 
yond the  reach  of  the  plaintiff  and  other 
creditors  of  John  B.  Sturdlvant  But  the 
court  held  that  being  a  court  of  law  be 
had  no  power  to  inquire  Into  tbe  validity 
of  the  deed,  except  as  to  such  matters  as 
appeared  on  Its  face:  tbat  he  had  no  right 
to  Inquire  Into  the  matters  of  Its  fraudulent 
execution  or  set  It  aside  on  that  ground. 
He  therefore  refused  to  allow  the  plaintiff 
to  Introduce  evidence  of  such  fraud,  to  which 
ruling  the  plaintiff  duly  saved  her  exceptions. 
There  was  a  judgment  In  favor  of  tlje  de- 
fendants, and,  plaintiff's  motion  for  a  new 
trial  being  overruled,  she  appealed. 

D.  B.  Sain  and  McRae  A  Tompkins,  for  ap- 
pellant   W.  0.  Rodgers,  for  appellees. 

RIDDICK,  J.  (after  stating  the  facts). 
There  are  only  one  or  two  points  that  need 
to  be  cmsldered  on  this  appeal. 
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Tbe  flrat  qneBtion  la  whether  a  creditor 
who  has  recovwed  Judgment  against  hla 
debtor  and  has  levied  upon  and  sold  land 
fraudulently  conveyed  by  the  debtor  previous 
to  the  judgment  can  recover  pomesslon  of 
the  land  in  an  action  of  ejectment  based  on 
the  deed  acquired  at  the  execution  sale,  with- 
out first  going  into  a  court  of  equity  to  set 
aside  the  fraudulent  conveyance.  We  are 
of  the  opinion  that  this  question  must  be 
answered  in  the  affirmative.  It  is  the  lan- 
guage of  onr  statute,  and  it  has  been  often 
Bald  by  this  and  other  courts  that  a  convey- 
iiuce  made  for  the  purpose  of  defrauding  a 
creditor  is  void  as  to  the  creditor.  Cliief  Jus- 
tice Kent  said  that  "a  fraudulent  conveyance 
Is  no  conveyance  against  the  interest  in- 
tended to  be  defrauded."  Sands  v.  Ciod- 
wise,  4  Johns.  (N.  Y.)  536,  4  Am.  Dec.  805. 
Such  expressions  are  found  In  numerous 
cases.  Ringgold  v.  Waggoner,  14  Ark.  68; 
Rndy  v.  Austin,  66  Ark.  78-SO,  19  S. 
W.  Ill,  85  Am.  St  Rep.  85;  May  v. 
State  National  Bank,  se  Ark.  614,  28  S. 
W.  431;  Johnson  v.  Harris,  21  Am.  Dec.  426. 
But  in  the  recent  case  of  Doster  v.  Bank,  67 
Ark.  326,  B6  S.  W.  187,  48  L.  R.  A.  334,  77 
Am.  St  Rep.  116,  It  was  pointed  out  that, 
although  such  conveyances  were  often  spok- 
en of  as  void  as  to  creditors,  they  were  in 
fact  only  voidable,  and  will  stand  unless 
some  legal  steps  are  taken  to  avoid  them.  In 
other  words,  "where  it  Is  said  that  a  fraudu- 
lent conveyance  Is  void  as  to  the  creditors  of 
the  grantor,  what  is  meant  is  that  it  Is  inef- 
fectual against  legal  process  Instituted  by  the 
creditor  against  the  property  of  the  debtor 
and  exercised  through  regular  and  valid  pro- 
ceedings." 14  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  810.  In  the  Doster  Case  the  court  held 
that  a  judgment  was  not  a  lien  upon  land 
which  the  judgment  debtor  has  previously 
conveyed  to  defraud  his  creditors.  I  did  not 
concur  in  that  decision  for  the  reason  that 
it  seemed  to  me  to  be  in  conflict  with  former 
decisions  of  this  court  Ringgold  v.  Wag- 
gono:,  14  Ark.  68;  Hershy  v.  Latham,  46 
A*.  642;  Stix  v.  Chaytor,  56  Ark.  116,  17  S. 
W.  707.  But  the  case  was  carefully  consid- 
eteA,  and  we  have  no  inclination  to  overrule 
it  One  reason  for  holding  that  a  judgment 
was  not  a  lien  In  such  cases  Is  that  where  a 
creditor  has  obtained  judgment  but  taken  no 
steps  to  attack  the  fraudulent  conveyance, 
or  to  subject  the  property  conveyed  to  his 
judgment.  Innocent  parties  might  be  misled 
into  dealing  with  such  property  as  the  prop- 
erty of  the  fraudulent  grantee,  and  might  be 
exposed  to  injury  If  a  judgment  was  held  to 
be  an  absolute  Hen  in  such  cases.  But  that 
reason  does  not  apply  where  the  creditor  not 
only  recovers  a  judgment  but  levies  an  exe- 
cution upon  the  property  and  sells  it  as  the 
property  of  the  fraudulent  grantor;  tor  that 
conclusively  shows  that  the  creditor  has  elect- 
ed to  treat  the  conveyance  as  void  and  to 
subject  the  property  to  his  debt    For  this 


reason;  we  see  nothing  In  tbe  dedaion  In  the 
Doster  Case  that  conflicts  with  our  conclusion 
In  this  case. 

While  the  uaual  practice  for  the  creditor 
seeking  to  reach  property  fraudulently  con- 
veyed by  the  debtor  Is  to  go  into  a  court  of 
equity,  and  wtiile  this  court  in  the  Doster 
as  well  as  other  cases  has  said  that  the  bet- 
ter practice  was  to  do  so,  still  the  creditor 
has  the  right  to  choose  his  remedy,  for  fraud 
may  be  shown  at  law  as  well  as  in  equity. 
Although,  as  said  in  the  Doster  Case,  a 
fraudulent  deed  Is  not  strictly  speaking  void 
until  attacked  by  one  having  the  right  to  do 
so,  yet  it  Is  of  no  effect  against  the  process 
of  a  creditor  seeking  to  subject  the  property 
to  bis  debt  While  such  a  deed  is  good  be- 
tween the  parties,  a  creditor  may  elect  to 
treat  it  as  a  nullity,  and  when  he  recovers 
Judgment  against  the  fraudulent  grantor  he 
may  levy  his  execution  on  the  property,  and 
subject  it  to  sale  for  the  satisfaction  of  bis 
debt  The  purchaser  at  such  sale  can  re- 
cover possession  from  the  fraudulent  grantee 
by  an  action  ot  ejectment  upon  showing  tlte 
nature  of  tbe  conveyance,  and  we  are  of  tbe 
opinion  that  the  circuit  court  erred  In  hold- 
ing to  the  contrary.  Ringgold  v.  Waggoner, 
14  Ark.  68;  Apperson  v.  Ford,  23  Ark.  T46; 
Hereby  v.  Latham,  46  Ark.  642;  Scott  T. 
Scott  85  Ky.  3S6,  3  S.  W.  598,  6  S.  W.  428; 
Pratt  V.  Wheeler,  6  Gray  (Mass.)  620;  Sher- 
man V.  Davis,  137  Mass.  132;  Smith  v.  Rdd, 
]S4  N.  Y.  663,  31  N.  B.  1082;  14  Am.  &  Bng. 
Ency  Law  (2d  Ed.)  310,  312;  20  Cyc  686, 
656,  and  cases  cited.  In  this  case  the  plaln- 
tifT  did  not  ask  for  any  equitable  relief.  She 
asked  judgment  for  the  possession  of  land 
held  by  defendant  and,  as  the  circuit  conrt 
had  jurisdiction  to  try  and  determine  the 
case,  the  court  did  not  err  in  overruling  tbe 
motion  of  plaintiff  to  transfer  to  the  chan- 
cery court  The  paragraph  of  the  complaint 
alleging  the  fraudulent  nature  of  the  convey- 
ance under  which  defendant  holds  was  strick- 
en out  on  motion  of  defendant 

Plaintiff  did  not  except  to  this  ruling  of 
the  court,  and  that  is  not  before  us  for  re- 
view. But  the  answer  of  the  defendant  set 
.  out  the  deed  from  his  brother,  the  debtor,  to 
Iiim,  and  expressly  denied  that  It  was  made 
to  hinder  and  delay  creditors.  The  plaintiCT 
thereupon  filed  exceptions  to  this  deed  on  the 
ground  that  it  was  made  to  defraud  tbe  plain- 
tiff of  her  debt  Strictly  speaking,  this  was 
not  a  proper  exertion  to  the  deed,  for  the 
deed  was  good  on  its  face,  and  an  exception 
goes  only  to  defects  apparent  on  the  face  of 
the  deed,  but  if  a  reply  was  necessary  to 
raise  the  issue  as  to  whether  this  deed  ynn 
fraudulent  or  not  this  exception,  may  be 
treated  as  a  reply,  for  It  set  oat  the  facts 
fully  and  gave  notice  to  the  defendant  of  the 
grounds  on  which  his  deed  would  be  attacK- 
ed.  But  the  court  refused  to  permit  plain- 
tiff to  Introduce  evidence  to  sustain  the  alle- 
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gation  of  fraud.     This  rnling,  as  we  bare 
aald,  was  In  our  opinion  erroneous. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trIaL 


SBCDRITY  MUT.  INS.  CO.  r.  BERRY. 

(Snpreme   Court  of  Arkansas.     Dec.  3,   i90S, 

On  Rehearing,  Dec.  24,  1906.) 

1.  Insurarce— Ibon-Safx  Ciausb— Substan- 
tial Compliance. 

Under  Kirby's  Dig.  ^  4376a,  making  snb- 
stantial  comjpliance  with  the  terms,  conditions, 
and  warranties  in  fire  policies  on  personal  prop- 
erty sufficient,  not  merely  technical  and  non- 
essential details  of  performance  of  the  iron- 
safe  clause  are  excused,  but  a  substantial,  as 
distinguished  from  a  strict,  compliance  there- 
with, IS  sufficient. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  28,  Insurance,  |  853.] 

Z.  Sake — Application— iMPEBntcx  Answxbs. 
Where  an  insurance  company  issues  a 
policy  without  further  inquiry,  it  waives  the 
defect  that  an  answer  to  a  question  in  the  appli- 
cation Is  incomplete ;  that  fact  appearing  on 
the  face  of  the  application,  and  the  answer  so 
far  as  it  goes  not  being  false  so  far  as  appears. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insursnce,  |  1029.J 

Appeal  from  Circuit  Court,  Asbl^  County ; 
Z.  T.  Wood,  Judge. 

Action  by  O.  R.  Berry  against  the  Secnrlty 
Untnal  Insurance  Company.  Judgment  for 
plalntUr.    Defendant  appeals.    AflQrmed. 

Mehafr«y  &  Armistead,  for  appellant  Pugta 
&  Wiley  and  T.  M.  Hooker,  for  appellee. 

HILL,  O.  X  This  was  an  action  on  a  lire 
Insurance  policy.  Appellant  presents  two 
matters  which  it  alleges  should  bar  recovery. 

1.  It  Is  claimed  that  the  Iron-safe  clause 
was  not  complied  with.  In  that  the  book  con- 
taining the  credit  sales  was  lost  In  the  Are. 
It  was  shown,  however,  by  appellee  that  said 
credit  sales  were  a  small  part  of  the  business, 
and  they  were  entered  on  a  day  book  (the  one 
lost)  and  transferred  or  copied  into  another 
book,  which  was  preserved  and  presented  for 
inspection.  Appellant  refers  to  the  doctrine 
that  there  must  be  a  strict  compliance  with 
this  clause  in  order  for  the  Insured  to  recover, 
and  cite  its  statement  and  the  authorities  to 
sustain  It  In  19  Cyc.  p.  761,  and  its  applica- 
tion In  Assurance  Co.  v.  Altheimer,  58  Ark. 
665,  25  S.  W.  1067,  and  Ins.  Co.  v.  Wllkerson, 
68  Ark.  353,  13  S.  W.  1103. 

Undoubtedly  this  was  the  law  In  this  state 
ontil  the  passage  of  the  act  of  1899  (Kirby's 
Dig.  i  4S76a),  which  renders  substantial  com- 
pliance with  the  terms,  conditions,  and  war- 
ranties In  fire  Insurance  policies  on  personal 
property  sufficient  Counsel,  of  course,  ad- 
mit the  statute  changes  the  force  of  the  for- 
mer decisions,  but  cont«td  that  "it  excuses 
technical  and  nonessential  details  of  perform- 
ance, but  It  Interprets  Itself  as  preserving 
the  substance."  It  cannot  be  presumed  that 
the  former  decisions  of  this  court  and  the 
eorrent  of  authority  held  a  policy  void  for 


noncompliance  with  "technical  and  nonessen- 
tial details  of  performance."  Necessarily  the 
act  was  intended  to  reach  beyond  such  mat- 
ters, and  to  establish  the  rule  that  a  substan- 
tial, as  contradistinguished  from  a  strict,  com- 
pliance, answered  the  Justice  of  the  require- 
ment See  Pet^les'  Fire  Ins.  Co.  v.  Oorbam 
(Ark.)  96  S.  W.  152;  Security  Mut  Ins.  Go. 
V.  Woodson,  96  S.  W.  481.  The  court  sub- 
mitted under  proper  instructions  the  ques- 
tion of  substantial  compliance  to  the  Jury  and 
the  verdict  has  sufficient  evidence  to  sup- 
port It 

2.  The  application  contained  these  ques- 
tions thus  answered:  "31.  Loss.  Have  yon 
ever  suffered  loss  by  fire?  When,  and,  if  then 
Insured,  In  what  company?  Tea.  Security 
Mutual  Ins.  Co.  How  did  It  originate?"  It 
was  developed  on  the  trial  that  a  former 
stock  of  goods  of  appellee  Insured  In  appel-  • 
lant  company  bad  been  destroyed  by  Are,  and 
also  that  prior  to  coming  to  Arkansas  appel- 
lee's residence  In  Delhi,  La.,  had  been  de- 
stroyed by  Are.  Whether  the  residence  was 
Insured  In  appellant  company,  or  Insured  at 
all,  was  not  shown.  The  answers  to  the  four- 
fold Interrogatory  31  were  Incomplete,  but  so 
far  as  they  went  were  not  false. 

The  Supreme  Court  of  the  United  States 
said  In  regard  to  a  similar  answer:  "But 
where  upon  the  face  of  the  application  a  ques- 
tion appears  to  be  not  answered  at  all,  or  to 
be  Imperfectly  answered,  and  the  Insurers 
issue  a  policy  without  further  Inquiry,  they 
waive  the  want  or  Imperfection  In  the  answer, 
and  render  the  omission  to  answer  more  fully 
Immaterial"— citing  many  decisions.  Phcenlx 
Life  Ins.  Co.  V.  Raddln,  120  U.  S.  183,  190,  7 
Sup.  Ct  500,  30  L.  Ed.  844.  To  the  same  la 
Mut  Reserve  Fund  Life  Co.  v.  Farmer,  66 
Ark.  681,  47  S.  W.  860.  The  application  of 
this  said  doctrine  to  these  answers,  or  want 
of  answers,  prevents  the  recovery  being  bar- 
red on  this  account 

Judgment  affirmed. 

On  Rehearing. 

Appellant  calls  attention  to  an  inaccuracy 
in  this  statement  in  the  opinion:  "Whether 
the  residence  [referring  to  Mrs.  Berry's  resi- 
dence In  Delhi,  La.]  was  Insured  in  appellant 
company,  or  Insured  at  all,  was  not  shown." 
Mrs.  Berry  testified  that  she  had  forgotten 
the  name  of  the  company  In  which  the  house 
was  Insured,  and  that  most  of  the  Insurance 
was  collected,  and  this  evidence  was  properly 
abstracted,  and  the  mistake  was  that  of  the 
writer  of  the  opinion  in  summarizing  the 
facts.  It  makes  not  the  slightest  difference 
whether  Mrs.  Berry  collected  the  Insurance 
in  Delhi  or  not,  and  that  fact  had  not  the 
least  weight  in  this  case.  Whether  the  com- 
pany Insuring  her  there  was  this  company 
might  have  been  of  some  moment,  as  showing 
the  answer  was  true  or  not  true,  when  it 
said  former  Insurance  was  In  this  company; 
but  the  controlling  feature  in  the  whole  mat- 
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ter  Is  that  the  anBwer  on  Its  face  abows  It  is 
incomplete. 

The  thirty-flrat  interrogatory  contains  four 
questions:  "(1)  HaTe  you  erer  suffered  loss 
by  fire?  (2)  When?  (3)  If  then  Insured,  in 
what  company?  (4)  How  did  it  originate?" 
After  the  third  is  written  "Yee,"  and  opposite 
the  question  is  name  of  appellant  company. 
All  that  is  answered  is  that  she  had  suffered 
loss  by  lire  and  had  t>een  Insured  in  appellant 
company.  When  the  Are  or  fires  occurred, 
and  how  it  or  they  originated,  is  not  an- 
swered. Counsel  say  that  the  question  wheth- 
er the  answers  were  complete  should  have 
been  submitted  to  the  jury,  and  insist  that 
the  question  should  have  gone  to  the  jury 
under  the  sixth  instruction  requested  by  ap- 
pellant. This  instruction  did  not  submit  to 
the  jury  whether  these  answers,  in  the  light 
of  the  evidence,  were  complete,  but  sought  to 
have  the  jury  find  that,  if  there  Iiad  been  a 
previous  fire,  then  such  a  fact  was  a  con- 
cealment, and  vitiated  the  policy.  But  the 
question  should  not  have  been  sent  to  the 
Jury  under  any  kind  of  Instruction;  for  It 
was  a  matter  of  ccastruction  of  a  writing,  a 
question  for  the  court,  not  the  Jury. 

Motion  denied. 


QUEEN  OF  ARKANSAS  INS.  C».  r. 

COOPER-ORYER  CO. 

(Snpreme  Court  of  Arkansas.    Dec.  17,  1906.) 

IKSUBANCS  —  WAIVBB  of  CONDITIONS  —  AU- 

THOBITY   OP   Agent— Evidence. 

Testimony  of  one  whose  name  appeared 
on  a  fire  policy  as  solicitor  that  he  was  cit; 
collector  for  the  insurer  and  its  agent  for  the 
purpose  of  writing  insurance,  with  evidence  that 
he  solicited  the  inRurance,  wrote  the  applica- 
tion, delivered  the  policy,  took  the  premium  note, 
extended  the  time  thereof,  collected  13  weekly 
payments  on  it  after  its  original  due  date,  part 
of  them  from  the  person  to  whom  insured  nad 
sold,  of  which  sale  he  had  knowledge  and  to 
which  he  consented,  and  that  he  credited  part 
of  such  payments  on  the  note  and  all  on  the 
iMoks  of  insurer,  and  issued  receipts  therefor, 
is  sufficient  to  go  to  the  jury  on  his  authority  to 
waive  the  provisions  that  the  insurance  should 
cease  if  the  note  l)ecame  overdue,  and  that  any 
transfer  riiould  be  indorsed  on  the  policy. 

Appeal  from  Circuit  Court,  Pulaski  County; 
Edward  W.  Wlnfleld,  Judge. 

Action  by  the  Cooper-Cryer  Company 
against  the  Queen  of  Arkansas  Insurance 
Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Aflarmed. 

A.  W.  Files  and  Carmichael,  Brooks  & 
Powers,  for  appellant  J.  H.  Harrod,  for 
appellee. 

HILL,  C.  J.  This  was  an  action  on  a  fire 
Insurance  policy  issued  to  B.  G.  Shaw,  by  him 
alleged  to  have  been  transferred  to  George 
Shaw,  and  after  fire  destroyed  the  property 
Insured,  a  stock  of  goods,  assigned  by  George 
Shaw  to  appellee.  After  Judgment  against 
the  insurance  company  it  appealed. 

1,  The  Insurance  company  took  a  premium 


note,  which  was  past  due  when  the  Are  oc- 
curred, and  it  contained  the  usual  stipula- 
tion that  the  insurance  should  cease  If  note 
became  overdue.  Appellee  relied  upon  walr- 
ers  of  various  clauses  of  the  policy  and  claim- 
ed an  extension  of  the  note,  and  these  ques- 
tions went  to  the  Jury  under  proper  instruc- 
tions. It  Is  insisted  that  the  verdict  is  with- 
out evidence  to  support  it,  and  that  question 
turns  on  the  capacity  of  the  agent,  Tonng, 
to  bind  the  company  by  bis  waivers,  knowl- 
edge, or  conduct  In  the  several  matters  in 
issue.  There  was  evidence  tending  to  prove 
that  Toung  extended  time  of  payment  of  the 
note  until  a  date  beyond  the  fire;  that  be 
permitted  payment  of  $1  per  week  to  be  made 
upon  the  note  t>efore  the  new  due  date,  and 
suggested  this  method  of  paying  It  out;  that 
he  had  knowledge  of  and  consented  to  B. 
G.  Shaw  selling  out  to  George  Shaw,  and  ac- 
cepted payments  from  George  Shaw  with  the 
knowledge  of  the  transfer  of  ownership. 
Thirteen  receipts  were  issued  by  Young  for 
$1  each,  and  three  of  these  were  Indorsed  on 
the  note,  and  all  credited  on  the  books  of 
the  company,  and  all  of  these  payments  were 
after  original  due  date  of  the  note.  Young's 
name  appears  on  the  policy  as  solicitor.  He 
testifies  that  he  was  city  collector  for  appel- 
lant, and  its  agent  for  the  purpose  of  writing 
Insurance.  It  was  shown  that  he  solicited 
the  insurance,  wrote  the  application,  delivered 
the  policy,  took  the  note,  extended  the  time 
thereof,  collected  18  payments  on  it  after  ItB 
due  date,  credited  part  on  note  and  all  on  tbe 
books  of  the  company,  and  issued  receipts 
therefor.  The  court  submitted  the  question 
to  the  jury  under  this  instruction :  "It  is  for 
the  Jury  to  say  from  all  tbe  facts  and  circum- 
stances in  the  case  whether  Young  was  au- 
thorized by  the  company  to  waive  tbe  pro- 
vision requiring  indorsement  of  the  transfer 
of  the  policy.  In  determining  this  question, 
the  jury  may  consider  Young's  entire  connec- 
tion with  the  transaction."  The  court  will 
not  disturb  a  verdict  on  this  evidence,  and 
under  It  the  company  Is  bound  for  tbe  acts 
of  its  agent  in  consenting  to  the  transfer  and 
of  the  waivers  alleged.  German  Am.  Ins.  Co. 
v.  Harper,  76  Ark.  98,  86  S.  W.  817 ;  Fidelity 
Mut.  Life  Ins.  Co.  v.  Bussell,  76  Ark.  75,  86 
8.  W.  814;  People's  Fire  Ins.  Oo.  v.  Ooyne, 
(Ark.)  96  8.  W.  866. 

2.  The  court  submitted  to  the  jury,  under 
a  correct  Instruction  given  at  Instance  of  ap- 
pellant, that  the  policy  required  a  substan- 
tial compliance  with  its  terms  by  l>oth  par- 
ties, and  a  failure  t»  keep  a  set  of  books  as 
contemplated  by  the  policy  would  not  l>e  a 
substantial  compliance,  and  would  avoid  tbe 
policy.  The  books  were  submitted  to  the  jury, 
and  Shaw  examined  fully  as  to  bis  method 
of  keeping  them  and  what  they  showed.  It 
was  for  the  jtiry  to  say  whether  they  an- 
swered substantially  tbe  requirements  of  the 
iron-safe  clause,  and  there  Is  evidence  to 
sustain  the  finding  that  they  did.  The  change 
In  the  rule  on  that  subject  by  Act  1890,  i 
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4S7a  (KIrby'g  Dig.),  tuu)  Just  been  recoitly 
considered  In  case  of  Security  Mutual  Ins. 
Co.  V.  Barry,  08  &  W.  btfS. 

S.  Other  qnestlong  are  presented  and  have 
been  considered,  but  no  mattw  of  moment  is 
raised  which  is  not  Included  In  the  discussion 
of  the  foregoing  questions. 

Finding  no  error,  Judgment  affirmed. 


AMERICAN  STANDARD  JEWELRY  00.  v. 

WITHER  INGTON. 
(Bapreme  Goort  of  Arkansas.    Dec.  17,  1906.) 

1.  GONTBACrS— VaUDITY— FkAUD— lONOBARCB 

or  Facts. 

Concealment  or  mUrepresentation  to  an  il- 
literate person  of  matters  contained  in  a  writ- 
ing signpd  for  him  will  avoid  the  writing  as  to 
sach  matters. 

[Gd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TOt  11,  Contracts,  (§  420-430.] 

2.  Cabbiibs— Deli  VEST  of  Ooodb— Nohcb  o> 

ABXIVAJ^— EXFBESS    COUFANT. 

It  is  the  dnty  of  an  express  company  to 
malce  personal  delivery  of  packages,  except  where 
the  place  is  so  small  as  not  to  justify  the  em- 
ployment of  messengers,  or  the  consignee  does 
not  reside  within  a  reasonable  distance  of  the 
office,  and  then  prompt  notice  must  be  sent. 

(Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {{  290-29^  3l3-321.] 

8.  Saicb— Wbono  Addbess. 

A  carrier  Is  not  in  default  for  failure  to 
give  notice  of  the  arrival  of  goods  where  the 
package  is  not  properly  addressed  to  the  con- 
signee a  Qsual   shipping  place. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.   9,  Carriers,   §(  316-321.] 

4.  Sai.es— Failvbe  to  Deliteb— Cabbies  as 

Consigner's  Agent. 

Where  goods  are  shipped  by  the  seller  to 
a  place  which  is  not  the  purchaser's  usual 
shipping  point,  and  the  purchaser  fails  to  re- 
ceive them,  the  seller  cannot  recover  from  the 
pnrchaser  on  the  ground  that  the  carrier  was 
the  purchaser's  agent,  as  the  seller  by  sending 
them  to  the  wrong  place  is  disabled  from  taking 
advantage  of  the  carrier's  default. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  !l  377-380.] 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty:   Charles  W.  Smith,  Judge. 

Action  by  the  American  Standard  Jewelry 
Company  against  H.  D.  Wltherington.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Campbell  &  Stevenson,  for  appellant 
Thornton  &  Thornton,  for  appellee. 

HILL,  C.  J.  Wltherington  entered  Into 
contract  witb  appellant  company  to  pur- 
chase a  lot  of  jewelry.  He  could  not  read 
or  write,  and  called  his  daughter-in-law,  who 
was  assisting  him  in  the  store,  to  sign  his 
name  for  him.  The  Jewelry  was  shipped 
by  express  to  Bearden,  Ark.,  a  railroad  and 
express  station  not  far  from  Woodberry,  an 
Interior  hamlet,  where  Wltherington  resided. 
It  was  directed  to  Wltherington  at  Wood- 
berry,  care  of  express  agent  at  Bearden. 
After  staying  at  Bearden  for  several  weeks 
Oie  Jewelry  was  returned  to  the  shipper. 
The  contract  contains  this  provision:   "When 


we  deliver  goods  to  transportation  company 
in  good  order,  they  become  the  property  of 
the  purchaser,  subject  to  all  the  conditions 
and  safeguards  contained  herein.  Purchaser 
pays  all  transportation  charges.  All  goods 
are  shipped  at  our  earliest  convenience." 
There  was  evidence  tending  to  prove  that 
the  agent  of  appellant  committed  a  fraud  on 
Wltherington  in  the  procurement  of  the  con- 
tract In  taking  advantage  of  his  illiteracy  by 
purporting  to  read  the  contract  to  him,  when 
in  fact  be  omitted  Important  and  material 
terms  thereof,  Including  the  above.  That  the 
goods  were  purchased  at  the  price  sued  for 
is  admitted,  and  the  fraud  only  went  to 
certain  clauses  in  the  written  contract  Con- 
cealment or  misrepresentation  to  an  Illiterate 
person  of  matters  in  writing  will  avoid  such 
matter.  1  Page  on  Contracts,  J  64 ;  9  Cyc.  p. 
890;    Jones  v.  Austin,  17  Ark.  499. 

The  question  of  fraud  was  submitted  to 
the  Jury  under  an  Instruction  fairly  accurate, 
which  was  not  excepted  to,  and  the  finding 
in  effect  is  that  the  above  clause,  and  others 
not  Important  to  this  discussion  were  fraudu- 
lently inserted.  If  the  above  quoted  clause 
was  in  the  contract,  the  goods  became 
Wltherlngton's  on  delivery  to  the  carrier. 
If  that  clause  was  not  binding,  and  the 
verdict  takes  it  out  of  the  contract,  then 
Wltherlngton's  liability  rests  on  whether  the 
delivery  to  the  carrier  was  delivery  to  him. 
At  the  bottom  of  the  contract  after  Wlther- 
lngton's signature,  was  a  statement  that 
the  Jewelery  was  to  be  sent  by  express  to 
Beardon,  but  this  was  no  part  of  the  sign- 
ed contract,  and  there  was  no  evidence  of 
a  direction  that  the  goods  were  to  be  sent 
there.  Wltherington  testified  that  Camden 
was  his  freight  station,-  but  that  the  some- 
times received  a  little  at  Bearden,  and  that 
he  did  not  receive  any  notice  from  the  ex- 
press company  or  any  one  else  that  the 
Jewelry  was  sent  to  Bearden.  The  appel- 
lant does  not  show  notice  was  given  of  the 
shipment  and  Its  destination,  and  Wlther- 
ington swears  that  he  received  no  notice  of 
it.  It  is  the  duty  of  an  express  company  to 
make  personal  delivery  of  packages,  ex- 
cept where  the  place  is  so  small  as  not  to 
Justify  employment  of  messengers,  or,  where 
the  consignee  does  not  reside  within  a  rea- 
sonable distance  of  the  office  for  personal 
delivery,  thai  prcmpt  notice  must  be  sent 
Hutchinson  on  Carriers,  ||  379,  880;  6  Cyc. 
p.  466.  Generally  it  is  the  duty  of  the  car- 
rier to  give  notice  of  the  arrival  of  goods. 
Turner  v.  Huff,  46  Ark.  225,  55  Am.  Rep. 
680;  Railway  v.  Nevlll,  60  Ark.  876,  30  S. 
W.  426.  28  L.  R.  A.  80,  46  Am.  St  Rep.  208. 
It  might  be  Important  to  determine  wheth- 
er the  carrier  In  this  Instance  was  the  agent 
of  the  consignor  or  consignee,  eliminating 
the  contract  as  to  delivery  as  the  verdict  has 
done,  and  that  subject  has  received  recent 
consideration.  Gottlieb  v.  Rlnaldo  (Ark.)  93 
S.  W.  760;  Templeton  v.  Bq.  Mfg.  Co.  (Ark.) 
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S6  S.  W.  188.  But  before  the  carrier  can  be 
put  In  default  for  failure  to  give  tbe  notice 
the  package  mnst  be  properly  addressed  to 
tbe  usual  shipping  place,  unless  some  other 
place  Is  contracted  for.  Hutchinson  on  Car- 
riers, |(  216,  849b;  6  Cyc.  467;  Gottlieb  v. 
Rlnaldo  (Ark.)  93  S.  W.  760.  Here  tbe  undis- 
puted evidence  is  that  It  was  sent  to  a  place 
not  tbe  usual  shipping  point  of  Wltberlng- 
ton,  and  this  placed  tbe  shipper  in  default 
before  the  default  of  the  carrier  occurred, 
and  disabled  appellant  from  recovering. 
Hutchinson  on  Carriers,  t  210. 
Affirmed. 


SCHOOL  I>IST.  NO.  47  t.  OOODWIN. 
(Supreme  Court  of  Arkansas.    Dec.  17.  1906.) 

1.  APPBAX— HAR)(I.X8B    EBBOR— iRSTBUCnORB. 

Where  a  contract  is  invalid,  but  appel- 
lant's testimoDy  in  an  action  on  it  shows  a 
ratiiication,  errors  tn  instructions  as  to  its 
original  validity  are  harmless. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  |  4219.] 

2.  SOHOOI^  AND  SOBOOI.  DiSTBICTS— EMPLOT- 

VENT  OF  Tkachkb— Ratification. 

The  emplovment  of  a  teacher  by  district 
directors  Is  within  the  scope  of  their  authority, 
and  therefore  a  contract  with  a  teacher,  which 
is  invalid  for  want  of  a  written  notice  of  the 
directors'  meeting  at  which  she  was  employed, 
is  subject  to  ratification  by  tbe  district. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  {  29'^] 

S.  Same— Evidence  of  Ratification. 

Evidence  in  an  action  on  a  contract  to 
teach  school  considered,  and  held  sufficient  to 
prove  ratification  by  the  district. 

Appeal  from  Circuit  Court,  Ouacblta  Coun- 
ty; C.  W.  Smith,  Judge. 

Action  by  T.  Goodwin  against  School  Dis- 
trict Noi  47.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Smead  &  Powell,  for  appellant:  Oaughan 
&  SIfford,  for  appellee. 


HILLt  O.  J.  Appellee  was  engaged  to  teach 
school  by  two  school  directora  at  a  meeting, 
of  which,  at  best,  only  verbal  notice  was  given 
to  tbe  other  director.  A  written  contract  for 
six  months  at  rate  of  $40  per  month  was 
signed  by  tbe  teacher,  and  on  part  of  the 
district  was  signed  by  the  two  directors,  and 
under  It  she  entered  Into  performance  and 
taught  the  school  for  two  months,  two  weeks, 
and  two  days,  and  then  was  barred  entrance 
to  tbe  schoolhouse  by  the  directors,  and  she 
sued  upon  the  contract  and  recovered,  and 
the  district  appealed. 

Appellant  points  out  error  In  the  instruc- 
tions given  and  the  refusal  to  give  requested 
instructions;  the  latter  being  in  conformity 
to  Bums  V.  Thompson,  64  Ark.  489,  43  S.  W. 
499.  The  errors  of  tbe  court,  however,  were 
not  prejudicial,  for  the  appellant's  own  tes- 
timony shows  the  contract  was  ratified,  and 
this  renders  unavailing  here  matters  aa  to 


its  original  invalidity.  Tbe  evidence  most 
favorable  to  the  district  was,  in  substance: 
That  tbe  agreement  to  employ  appellee  was 
made  at  a  meeting  attended  by  only  two  di- 
rectors, of  which  meeting  If  the  absent  di- 
rector had  any  notice  at  all,  a  disputed  mat- 
ter. It  was  verbal  and  Informal.  The  writ- 
ten contract  was  signed  by  only  two  directors ; 
the  other  declining  to  sign  It  After  It  was 
signed  by  the  teacher  and  tbe  two  directors 
purporting  to  act  for  the  district  the  teacher 
at  once  opened  school  with  the  knowledge 
and  acquiescence  of  the  other  director.  This 
absent  director,  Browning,  was  secretary  of 
the  board,  and  drew  warrants  In  favor  of  the 
teacher  for  each  of  the  two  completed  months 
she  taught,  which  be  would  not  sign  himself, 
but  delivered  to  tbe  other  directora  to  be 
signed  by  them  and  to  be  cashed  by  tbe 
teacher.  The  district  patronized  the  school 
and  people  and  directors  recognized  appellee's 
authority  as  teacher  for  the  district,  and  the 
only  objection  at  all  was  this  director.  Brown- 
ing, refusing  to  sign  the  contract  or  warrants, 
but  at  tbe  same  time  he  acquiesced  In  the 
matter,  as  he  expressed  it  to  her,  "If  the 
other  two  directors  hire  you,  I  can't  contrary 
them,  and  I  did  not"  Judge  Dillon  says:  "A 
municipal  corporation  may  ratify  the  unau- 
thorized acts  and  contracts  of  Its  agents  or 
officers  which  are  within  the  scope  of  the 
corporate  powers,  but  not  otherwise."  1  Dil- 
lon, Mun.  Corp.  |  463. 

The  making  of  the  contract  was  within  the 
powers  of  these  directors,  and  tbe  invalidity 
of  the  contract  only  due  to  failure  to  comply 
with  the  legal  requirements  of  giving  written 
notice  of  the  meeting  and  did  not  go  to  any 
want  of  power  of  the  corporation  or  Its  di- 
rectors to  make  such  a  contract  The  em- 
ployment of  a  teacher  was  within  the  scope 
of  their  authority,  and  therefore  subject  to 
ratification.  This  question  was  before  the 
Supreme  Court  of  Kansas,  and  Jostice  Valen- 
tine, speaking  for  the  court,  said:  "It  Is  ad- 
mitted that  the  original  contract  with  Eley 
was,  at  the  time  It  was  made,  void  for  the 
reason  that  it  was  not  made  by  the  oitlre 
school  board,  but  only  by  a  portion  thereof. 
•  •  •  But  It  is  claimed  by  tbe  plaintiffs 
that  the  evidence  Introduced  In  the  court  be- 
low tended  to  show  a  ratification  of  the  con- 
tract by  tbe  entire  school  board,  and  also  by 
the  entire  school  district  We  think  such  a 
contract  might  be  ratified  and  might  be  made 
binding  upon  the  school  district" — dtlng  many 
cases.  Sullivan  v.  School  District  89  Kan. 
347,  18  Pac.  287.  See,  also,  Keyser  v.  School 
District  35  N.  H.  477 ;  Jordan  v.  School  Dis- 
trict 38  Me.  164;  Fisher  v.  School  Dist,  4 
Cush.  (Mass.)  494;  1  Beach,  Pub.  Corp.  K 
248,  250.  This  contract  was  indubitably  ac- 
quiesced In  by  tbe  district  and  by  the  dissent- 
ing director  as  well,  who  would  not  "con- 
trary" his  colleagues  and  the  teacher.  AH 
parties  permitted  her  to  act  under  the  con- 
tract for  nearly  half  Its  lUe,  and  all  la  an- 
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thotity  bad  knowledge  of  its  original  infirm- 
ity.    It  was  then  too  late  for  the  board  or  tbe 
district  to  8e«k  to  disaffirm  it 
Jodsment  affirmed. 


WmJiS  v.  UNION  CENTRAL  LIFE 
IN8.   CO. 

(Sapreme  Conrt  of  Arkansas.    Dec.   17,  1906.) 

1.  iNSTjBANcaB— Patmkrt  ow  PBraiinMs— Stip- 
thattons  op  Policy. 

The  failnre  to  pay  the  aecond  annual  prem- 
iam.  on  a  life  policy  8tipulatine  for  annnal 
premintDS  and  providing  that  the  failure  to  pay 
the  first  three  annual  premiums  on  the  daya 
6xed  for  payment  shall  annul  the  policy,  renders 
the  policy  void. 

fE».  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28.  Insurance,  8  891] ' 

2.  Same— Actions  on  Pomoixs— LnnxATiOHS 
OF  Pbovisions  or  Policy— Statutes. 

Act  March  12,  1901  (Acts  1901,  p.  83),  pro- 
viding tliat  "hereafter  an  action"  may  l>e  main- 
tained on  a  policy  at  any  time  within  the 
period  prescribed  by  law  for  bringing  actions 
on  promises  In  writing,  notwithstanding  any 
stipulations  in  the  policy  requiring  an  action  to 
he  brought  within  a  shorter  period,  is  prospec- 
tive, and  does  not  apply  to  an  action  on  a  life 
policy  tiarred  by  the  stipniations  therein  prior 
to  the  passage  of  the  act. 

Appeal  from  Circnlt  Court,  Clay  Coonty; 
Allen  Hoghes,  Judge. 

Action  by  Millie  Wells  against  the  Union 
Central  Life  Insurance  Company.  From  a 
Judgment  for  defendant,  plalnldff  appeals. 
Affirmed. 

F.  O.  Taylor,  for  appellant  J.  W.  &  M. 
House,  for  appellee. 

BATTLE,  J.    On  the  22d  day  of  October, 
1898,  tbe  Union  Central  Life  Insurance  Com- 
pany, in  consideration  of  tbe  sum  of  $73.66 
paid,  and  of  that  sum  to  be  paid  at  the  home 
office  of  the  company  on  tbe  30th  day  of  Oc- 
tot>er  of  each  year  after  that  date,  executed 
a  policy  of  Insurance  upon  the  life  of  Jolm 
A,  Harbison  for  tbe  simi  of  |2,000,  to  be 
paid  to  Millie  Wells  within  60  days  after  the 
receipt  of  notice  and  satisfactory  proof  of 
the  death  of  Harbison.    It  was  stipulated  in 
the  policy  that  the  sum  of  $73.66  should  be 
paid  annually  as  a  premium  on  the  policy — 
that  is  to  say,  a  premium  of  $73.66  should 
be  paid  at  the  home  office  of  tbe  company 
on  the  30th  day  of  Octoi>er  of  each  year  after 
the  execution  of  the  policy — and  that  "tbe 
failnre  to  pay  any  of  the  first  three  annual 
premiums,   or  any   notes,   or  interest  upon 
notes,  given  to  the  company  for  any  premium 
or  part  of  premium,  on  or  l>efore  the  days 
upon  which  such  premiums,  notes,  or  inter- 
est become  due.  shall  avoid  and  nullify  the- 
policy,  without  any  action  on  the  part  of  the 
eompany  or  notice  to  the  insured  or  beneflci- 
Uy,  and  all  payments  made  upon  the  policy 
■hail  be  deemed  earned  as  premiums  during 
its  currency."    The  policy  also  contained  this 
ittpulatlon:   "No  suit  to  recover  under  this 


policy  shall  be  brought  after  one  year  from 
the  death  of  the  insured." 

The  second  premium  on  the  policy  was  due 
on  the  30tb  day  of  Octol)w,  1899,  and  no- 
part  of  the  same  was  paid,  and  has  not  since 
t>een  paid.  Jotm  A.  Harbison,  the  Insnred,^ 
died  on  tbe  23d  day  of  November,  1899,  and 
tbe  action  on  the  imllcy  was  commenced  oa 
tbe  19th  of  September,  1904,  more  than  four 
years  after  the  death  of  tbe  insured. 

Tbe  policy  was  avoided  by  tbe  failure  to- 
pay  the  second  premium  at  the  time  It  waa 
due.  This  action  was  barred;  it  having  been 
brought  more  than  one  year  after  the  death, 
of  tbe  insured.  It  was  barred  l>efore  the  en- 
actment of  the  act  oititled  "An  act  to  fix 
tbe  time  within  which  an  action  may  b» 
maintained  in  tbe  courts  of  this  state  on. 
policies  of  Insurance,"  approved  March  12, 
1901  (Act  1901,  p.  93).  Tbe  act  was  prospec- 
tive and  did  not  apply  to  policies  executed 
before  Its  enactment 

Judgment  affirmed. 


ARKADELPHIA  LUMBER  CO.  T. 
WHITTBD. 

(Supreme  Court  of  Arkansas.    Dec  17,  1906.)- 

Mastzb   and  Sektant— Risks  AssxnocD   bt 

Minos  Skbvant. 

Where  a  minor  servant  by  reason  of  his- 
youth  and  inexperience,  was  not  acquainted  vrith 
the  dangers  incident  to  his  employment  he  did' 
not  assame  the  risks  thereof,  where  the  master 
did  not  warn  him  of  the  danger  to  which  he  was- 
exposed,  and  instruct  him  &m  to  do  ills  work 
BO  as  to  avoid  tbe  same. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  8|  601-609.] 

Appeal  from  Circnlt  Court  Clark  County ; 
Joel  D.  Conway,  Judge. 

Action  by  B.  F.  Wbltted.  as  next  friend  ot 
Emmet  Whitted,  against  tbe  Arkadelphla 
Lumber  Company.  From  a  judgment  for 
plaintiff,  def«idant  appeals.    Affirmed. 

T.  B.  Morton  and  John  H.  Crawford,  for 
appellant  Hardage  &  Wilson  and  Scott  & 
Head,  for  appellee. 

BATTLE,  J.  Emmet  Whitted,  by  bis  next 
friend,  brought  this  action  against  the  Aric- 
adelphla  Lumber  Company  to  recover  dam- 
ages occasioned  by  injuries  sustabied  by  him 
while  in  the  swvice  of  the  defendant  The' 
lumber  company  owned  and  operated  a  ma- 
chine for  manufacturing  staves.  In  the  ma- 
chine and  a  part  of  it  were  saws  so  construct- 
ed that,  when  in  operation,  tbey  vibrate  up 
and  down  and  to  tbe  right  and  left  at  a  great 
rate  of  speed,  and  can  be  stopped  and  put 
in  motion  Independently  of  other  parts  of 
tbe  machine.  Tbe  plaintiff,  a  lad  about  11 
years  of  age,  was  employed  by  tbe  defendant 
to  assist  in  the  operation  of  these  saws  by 
"picking  sticks,"  and  removing  out  of  tbe  way 
of  tbe  saws,  sawdust  and  shavings.  Before- 
he  was  set  to  work,  tbe  foreman  showed  him 
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the  UW8,  and  told  him  to  be  careful  and 
not  to  get  hurt,  and  to  remove  the  sawdust 
and  sbaTings  when  the  machinery  was  not 
in  motion.  No  Instructions  were  given  him 
as  to  how  he  should  do  the  work,  and  be  was 
not  instructed  as  to  the  dangers  to  which  he 
was  exix>8ed  by  the  operation  of  the  machin- 
ery, and  how  to  guard  against  the  same.  On 
the  17th  day  of  May,  1905,  while  he  was  en- 
gaged in  clearing  dust  and  shavings  away 
from  the  saws,  his  left  hand  was  caught,  and 
his  fingers,  except  the  thumb,  were  severed 
by  the  saws.  Some  witnesses  say  that  when 
he  commenced  removing  the  sawdust  and 
shavings  the  saws  were  not  In  motion,  but 
after  he  had  been  so  engaged  for  a  short  time 
the  machinery  was  suddenly  started,  without 
signal,  notice,  or  warning  to  the  lx»y,  and  the 
injury  was  inflicted;  and  others  say  it  was 
in  motion  all  the  time  be  was  so  employed  in 
cleaning.  There  was  no  rule  or  regulation 
adopted  by  the  defendant  for  the  protection 
of  its  employes  against  such  accidents,  unless 
it  was  an  Instruction  to  the  operator  to  look 
and  see  that  no  one  was  In  danger  before  put- 
ting the  machine  in  motion. 

Upon  this  state  of  facts,  the  court  Instruct- 
ed the  Jury  that  tried  the  issues  In  the  case, 
over  the  objections  of  the  defendant.  In  part 
as  follows : 

"No.  1.  Ton  are  instructed  that  If  you  find 
from  the  evidence  that  defendant,  by  its  fore- 
man, ordered  the  plaintiff,  Emmet  Whltted, 
to  perform  work  at  the  defendant's  stave 
machine,  and  that  the  said  stave  machine 
was  a  dangerous  and  deceptive  machine,  and 
that  the  plaintiff,  by  reason  of  his  youth  and 
inexperience  did  not  know  or  appreciate  the 
danger  incident  to  the  service  al>out  said  ma- 
chine, and  that  defendant's  foreman  did  not 
warn  him  of  such  danger  or  explain  to  him 
how  to  perform  the  service  required  of  him, 
and  that  by  reason  of  the  failure  to  give  him 
proper  instructions  bow  to  perform  the  serv- 
ice required- of  him,  or  to  warn  him  of  the 
danger  incident  to  the  performance  of  such 
service  about  said  stave  machine,  together 
with  the  plaintiff's  want  or  lack  of  knowledge 
or  appreciation  of  the  danger  Incident  to  such 
perlence,  he  was  injured,  then  it  will  be  your 
duty  to  find  fSr  the  plaintiff. 

"No,  2.  You  are  instructed  that  if  you  find 
from  the  evidence  that  the  plaintiff  was  em- 
ployed by  defendant,  and  was  by  the  defend- 
ant's foreman  ordered  to  perform  services  up- 
on and  about  defendant's  stave  machine,  and 
that  said  stave  machine  was  a  dangerous  ma- 
chine, and  that  defendant's  foreman  did  not 
Instruct  plaintiff  how  to  perform  the  services 
required  of  him,  so  that  said  services  might 
be  done  in  a  reasonably  safe  way,  and  the 
danger  incident  to  tlie  same  be  obviated  or 
lessened  if  the  same  can  be  done,  and  the 
plaintiff,  by  reason  of  his  youth  and  inex- 
perience, did  not  know  or  understand  how  to 
perform  said  service  without  danger  to  him- 
self, and  that,  In  attempting  to  perform  the 
said  service  required  of  him,  be  was  injured. 


defendant  Is  liable,  and  your  verdict  will  be 
for  the  plaintiff. 

"Na  3.  Ton  are  instmcted  that  it  la  the 
duty  of  the  master,  the  defendant,  to  make 
and  establish  snch  rules  and  regulatlona  In 
the  management  of  their  stave  mill  for  tbe 
protection  of  their  employes  against  the  dan- 
gers incident  to  the  performance  of  their 
duties ;  and  in  this  case  if  you  find  from  the 
evidence  that  they  bad  no  such  rules  or  regu- 
lations, or  if  they  had  them  and  Imew  that 
they  were  not  observed,  or  were  Insufflcioit  to 
afford  reasonable  protection  against  the  dan- 
ger Incident  to  the  performance  of  tbelr 
duties,  and  that  by  reason  of  defendant's 
failure  to  make  and  eatabllsb  such  rulea  and 
regulations  or  on  account  of  the  insufficiency 
of  same,  plaintiff  was  th««by  injured,  defoid- 
ant  is  liable,  and  your  verdict  will  be  for 
plaintiff. 

"No.  4  Ton  are  instmcted  that  althonsb 
you  may  believe  that  the  danger  Incident  to 
plalntllTs  employment  in  and  about  defoid- 
ant's  stave  mill  were  patent ;  yet,  if  you  find 
that  on  account  of  piaintlfTs  youth  and  Inex- 
perience he  did  not  know  or  appreciate  the 
danger  incidoit  to  the  service  he  was  on- 
ployed  to  do,  and  that  the  defendant  did  not 
warn  him  of  such  danger  or  instruct  him  bow 
to  avoid  it,  so  far  as  it  could  be  avoided,  be- 
fore exposing  him  to  such  danger,  your  ver- 
dict will  be  for  the  defendant" 

And  tbe  court  refused  to  instmct  tbe  ivry 
at  the  request  of  the  defendant  as  followa; 

"No.  8.  From  the  evidence  introduced  in 
this  case,  the  court  instructs  you  that  tbe 
man.  Will  Blackburn,  whose  duty  it  was  to 
feed  the  defendant's  stave  machine,  and  to 
start  and  stop  the  said  machine,  was  a  fellow 
servant  with  the  said  Emmet  Whltted,  and 
that  the  defendant  will  not  be  liable  to  tbe 
plaintiff  for  the  act  or  acts  of  a  fellow  serv- 
ant with  the  said  minor,  and  in  this  case  If 
they  find  from  the  evidence  that  the  said 
stave  machine  was  stopped  and  at  rest  and 
that  while  the  said  minor,  Emmet  Whltted, 
was  engaged  in  cleaning  up  under  and  around 
the  said  stave  machine,  the  same  was,  by 
Will  Blackburn,  and  without  the  knowledge 
or  consent  of  the  defendant  or  its  foreman, 
Fnaik  Duval,  suddenly  started,  by  reason  ot 
which  sudden  starting  the  said  Ehnmet  was 
injured,  then  you  are  told  that  the  said  in- 
Jury  was  tbe  result  of  tbe  act  of  a  fellow 
servant  and  yonr  verdict  should  I>e  for  tbe 
defendant" 

"No.  14.  If  the  Jnry  find  from  the  evid«ice 
in  this  case  that  Will  Blacbbum  was  the 
feeder  of  what  was  Imown  as  the  stave  ma- 
chine in  the  mill  of  the  Arkadelphla  Lumlier 
Company,  at  which  the  plaint!  fTs  son,  Emmet 
Whltted,  was  injured,  and  that  it  was  the 
duty  of  said  feeder  to  start  and  stop  the  said 
machine,  and  that  in  this  case  the  said  Will 
Blackburn  was  properly  Instructed  by  de- 
fendant or  by  some  one  for  It  to  be  careful 
to  see  that  no  one  was  in  a  dangerous  posl 
tion  about  said  machine  before  starting  th« 
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same,  or  Instructions  to  the  same  effect,  thai, 
and  In  that  event,  the  defendant  cannot  be 
held  to  be  liable  In  damages  for  the  failure  to 
make  and  promulgate  further  rules  for  the 
protection  ef  the  other  employte  working  in 
and  about  the  said  stave  machine,  notwith- 
standing the  Jury  may  believe  that  the  said 
Blackburn  failed  to  comply  therewith." 

The  Jury  returned  a  verdict  In  favor  of 
plaintiff  for  $3,000,  and  the  defendant  ap- 
pealed. 

The  giving  of  Instruction  numbered  8,  If 
incorrect,  and  the  refusal  to  give  instmctions 
ntmibered  8  and  14,  If  correct,  were  not  prej- 
ndlcial. 

In  Emma  Cotton  Seed  OH  Go.  v.  Hale,  56 
Ark.  238,  19  S.  W.  601,  It  Is  said:  "If. 
•  •  •  the  servant,  by  reason  of  his  youth 
and  Inexperience,  Is  not  aware  of  or  does  not 
appreciate  the  danger  Incident  to  the  work 
he  Is  employed  to  do  or  to  the  place  he  is 
engaged  to  occupy,  he  does  not  assume  the 
risks  of  his  employment  until  the  master  ap- 
prises him  of  the  dangers.  It  would  be  a 
breach  of  duty  on  the  part  of  the  master  to 
expose  a  servant  of  this  character,  even  with 
his  consent,  to  such  dangers,  without  first 
giving  Urn  snch  instructions  and  caatlon  as 
would.  In  the  judgment  of  men  of  ordinary 
minds,  nnderstanding  and  prudence,  be  snfS- 
dent  to  enable  him  to  appreciate  the  dangers, 
and  tke  necessity  for  the  exercise  of  due  care 
and  caution,  and  to  do  the  work  safely,  with 
'  proper  care  on  his  part  For  a  breach  of  bis 
[this]  duty  the  master  is  bound  to  indenmlfy 
such  servant  against  the  consequences.  He 
cannot  escape  this  liability  by  delegating  the 
duty  to  Instruct  or  Inform  to  another  person." 
Glover  v.  Dwight  Manufacturing  Co.,  148 
Mass.  22,  18  N.  B.  697,  12  Am.  St  Rep.  512; 
King-Ryder  Lumber  Co.  v.  Cochran,  71  Ark. 
85,  70  8.  W.  606;  Ford  v.  Bodeaw  Lumber 
Co..  78  Ark.  49.  83  8.  W.  346. 

The  court  Instructed  the  Jury  that  It  was 
the  duty  of  the  appellant  to  warn  appellee 
of  the  dangers  Incident  to  the  service  he  was 
employed  to  do,  and  how  to  avoid  It  so  far 
as  It  can  be,  before  exposing  him  to  it.  It 
(appellant)  did  not  warn  him  of  the  danger 
to  which  he  was  exposed,  and  how  to  do  his 
work  so  as  to  avoid  the  same,  which  could 
have  been  done  by  the  use  of  a  stick. 

The  undisputed  facts  In  the  case  show 
that  the  Injury  to  appellee  was  due  to  the 
failure  of  the  master  to  properly  caution  and 
Instmct  bim.  The  judgment  of  the  court  Is 
right  upon  the  whole  record. 

Judgment  afllrmed. 


ORAYSON-McLEOD  LUMBER  CO.  v. 
CARTER. 

<Si9raiiM  Court  of  Arkansas.    Dec.  10,  1906.) 

APPBAI/— HABHUSS  MlSSTAmaBKT  in  Aboo- 
MKRt. 

The  Argument  of  plaintiff's  counsel,  in  an 
actl<m  for  injnry  to  a  servant  by  reaion  of  the 


master'a  Bni>erlntendent  causing  the  itrlngers  to 
be  pulled  from  a  trestle  while  plaintiff  wai 
dismantllBg  it,  that  "it  is  tanmatenal  bow  long 
before  the  trestle  felt  the  stringers  were  re- 
moved. If  you  believe  •  •  •  the  removing 
*  *  *  was  the  cause  of  the  trestle  falling, 
and  that  they  were  removed  while  plaintiff  was 
on  the  trestle  at  work  without  his  knowledce," 
while  not  an  accurate  statement  of  plaintllrs 
case,  yet  being  within  the  latitude  of  argument 
and  In  reply  to  opposing  counsel,  and  not  ap- 
pearing to  be  prejudidai,  the  case  being  oorrect. 
ly  stated  in  the  inatructiona,  is  not  ground  for 
reversal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {  4135;  vol.  46, 
Gent  Dig.  Trial,  SS  2T&-278.  310.] 

Appeal  from  Circuit  Court  Clark  County; 
Joel  D.  C<»iway,  Judge. 

Action  by  Henry  Carter  against  the  Oray- 
son-McLeod  Lumber  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

John  H.  Crawford,  for  appellant  J.  B. 
Callaway  and  O.  V.  Marry,  tor  appellee. 

HILL,  C.  J.  This  Is  the  second  appear- 
ance of  this  case  here.  See  76  Ark.  69,  88  8. 
W.  697,  where  the  facts  may  be  found  stated. 
The  case  was  reversed  on  account  of  its  sub- 
mission to  the  jury  under  an  erroneous  ap- 
plication of  the  doctrine  of  the  master's  du^ 
to  furnish  a  safe  place  for  his  workmen.  On 
the  remand  the  case  was  submitted  to  the 
jury  on  the  question  of  whether  the  Injury 
was  occasioned  by  appellant's  superintendent 
causing  the  stringers  to  be  pulled  from  the 
trestle  without  notifying  the  man  working 
on  It  The  court  Instructed  the  jury  correct- 
ly and  conformably  to  the  opinion  on  the 
former  hearing.  There  was  evidence  to  justi- 
fy the  conrt  in  sending  the  question  of  fact 
to  the  jury  and  to  sustain  its  finding.  There 
Is  some  criticism  of  one  of  the  instructions 
glvo),  but  the  court  falls  to  see  the  force  of 
it 

The  principal  contention  was  as  to  the  al- 
leged improper  argument  of  counsel.  The 
argument  was  this:  "It  Is  immaterial  how 
long  before  the  trestle  fell  the  stringers  were 
removed,  If  yon  believe  from  the  evidence 
that  the  removing  of  the  stringers  was  the 
cause  of  the  trestle  falling,  and  that  they 
were  removed  while  the  plaintiff  was  on  the 
trestle  at  work  without  his  knowledge."  The 
argument  is  not  an  accurate  statement  of 
plalntifTs  case,  which  was  correctly  stated 
In  the  instructions,  but  was  within  the  lati- 
tude of  argument  and  in  reply  to  opposing 
counsel,  and  no  prejudice  Is  seen  In  It 

Judgment  affirmed. 


DAVBNTORT  et  al.  v.  HUDSPETH 
(Supreme  Court  of  Arkansas.    Dee.  17,  1906.) 

ReTORV ATION    OP   iNSTBUiacnTS— SUFFIOIBHCT 
OF  EviDKNoa. 

To  warrant  reformation  of  a  deed  on  the 
ground  that  a  tract  was  included  in  it  by 
mistake,   the   proof   must  be   full,   deer,   ana 
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decMT«.    Mere    preponderance    of    evidence   ie 
not  enoDfh. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  42,  Reformation  of  Instruments,  H  157- 
162.] 

Appeal  from  Marion  Chancery  Court; 
T.  H.  Humphreys,  Chancellor. 

Suit  by  Jameq  Hudspeth  against  Sallie 
Davenport  and  others.  Decree  for  plain- 
tiff.    Defendants  appeaL    AflSmied. 

This  suit  was  begun  by  appellee  In  the 
Marlon  circuit  court  as  an  action  of  eject- 
ment Appellee  set  np  that  he  had  title  and 
the  right  to  possession  of  the  land  in  con- 
troversy by  virtue  of  a  deed  from  J.  F.  Huds- 
peth and  his  wife,  who  deralgned  title  from 
one  Rhea,  who  obtained  patent  from  the 
United  States  government  in  1852.  Appel- 
lants answer,  admltfting  possession,  and  set- 
ting up  title  and  the  right  to  possession  as 
follows:  That  said  J.  F.  Hudspeth  was  the 
father  of  the  defendant  Sallie  Davenport, 
and  that  these  defendants  were  living  in  the 
Indian  Territory,  and  said  J.  F.  Hudspeth, 
being  desirous  of  having  the  defendants  re- 
turn to  this  country  and  live  near  him  in' 
his  declining  years,  and  being  the  owner  of 
the  land  In  controversy,  together  with  other 
lands  adjoining  It,  for  his  love  and  affection 
for  the  defendant  Sallie  Davenport,  and  to 
Induce  her  to  return  to  this  country,  gave 
her  hi  fee-simple  absolute  the  land  In  contro- 
versy, together  with  the  S.  B.  ^  of  N.  E.  ^, 
and  N.  %  of  N.  B.  %  of  section  1,  Tp. 
18  N.,  range  17  W.,  and  the  S.  %  of  S.  B. 
M,  ot  B.  B.  %  ot  section  se,  and  S.  % 
of  S.  W.  %  of  S.  W.  V*  ot  section  81, 
Tp.  19  N.,  range  16  W.,  on  the  27th  day  of 
February,  1891,  and  that  she  accepted  said 
lands  from  her  father  at  the  time  by  her 
agoit,  W.  T.  Davenport,  and  immediately 
entered  into  the  possession  of  the  same  on 
said  date,  and  has  held,  used  and  oc- 
cnpled  said  lands  at  all  times  since  tbey 
were  given  to  her  as  above  stated,  and 
has  so  held  said  lands  at  all  times  as  I»r 
pnq^erty,  and  claimed  the  same  as  her  land 
openly  and  notoriously,  and  held  It  adversely 
to  J.  F.  Hudspeth  and  to  everybody  else 
at  all  times  since  the  27th  day  of  February, 
1884,  to  the  present  time.  Tbey  forfber 
state  that  said  J.  F.  Hudspeth  at  all  times 
Idnrlng  his  life  recognised  the  defendant 
Sallie  Davenport  as  the  owner  of  the  land 
in  controversy.  Appellants  filed  a  separate 
cross-complaint,  which,  in  addition  to  the 
facts  alleged  and  set  up  In  their  answer, 
contained  the  following:  That  on  the  9th 
day  of  March,  1904,  said  J.  F.  Hudspeth 
made  a  gift  of  the  tract  of  land  adjoining 
the  land  In  cmitroversy  to  the  defendant 
Jas.  Hud^)etb,  and  attempted  to  convey  It 
in  escrow  to  him,  but  by  mistake  of  the 
draftsman  the  land  in  controversy  was  em- 
braced in  said  escrow  deed,  and  the  said 
J.  F.  Hudspeth,  being  unable  to  read,  did 
not  recover  said  mistake,  and  did  not  know 
that   said    land    was   so   Included   In   said 


escrow  deed.  That  some  time  before  tb» 
death  of  said  J.  F.  Hudspeth  be  was  inform- 
ed of  said  mistake,  and  that  said  J.  F. 
Hudspeth  wanted  to  correct  said  mistake  and 
took  steps  to  do  so,  but  was  prevented 
from  making  said  correction  by  the  flnad 
and  misrepresentations  of  the  defendant; 
said  defoidant  telling  said  3.  F.  Hudspetlk 
that  he  had  not  made  said  mistake,  and  that 
he  had  not  included  the  land  in  controversy 
In  said  escrow  deed.  That  the  pretended 
deed  on  which  said  las.  Hudspeth  founds 
his  action  in  this  case  was  never  delivered 
to  htm  by  said  J.  F.  Hudspeth  in  person 
or  by  any  one  else  by  the  anthority  of 
said  J.  F.  Hudspeth,  and  that  the  same  Is 
not  a  deed.  That  said  Jas.  Hudspeth  pro- 
cured said  escrow  to  be  placed  on  the  rec- 
ords of  Marlon  county  without  the  authority 
or  consent  of  said  J.  F.  Hudspeth,  and  that 
said  pretended  deed  Is  a  cloud  on  the  title 
of  the  plaintiff  Sallle  Davenport  to  the  land 
In  controversy,  and  should  be  canceled.  They 
prayed  to  have  the  cause  transferred  to  the 
chancery  court,  and  that  the  alleged  pretend- 
ed deed  of  James  Hudspeth  from  J.  F.  Hud- 
speth be  canceled,  and  that  the  title  of  Sal- 
He  Davoiport  to  the  land  In  controversy  be 
quieted,  etc  The  cause  was  transferred  to 
the  chancery  court,  whereiyton  the  appdlee 
filed  an  answer  to  the  cross-complaint  deny- 
ing all  of  its  allegations.  The  court  after 
hearing  the  testimony  dismissed  the  croes- 
oomplalnt  of  appellants  for  want  of  equity, 
and  granted  the  relief  prayed  In  appellee's 
complaint 

Woods   Bros,   and   Frank   Pace,   for    i^- 
pellant    O.  H.  Perry,  for  appellee. 

WOOD,  J.  (after  stating  the  facto).  The 
questions  In  the  case  as  stated  by  the  learn- 
ed counsel  for  appellants  are:  First,  did  J. 
F.  Hudspeth  give  the  appellant  Sallle  Daven- 
port the  land  In  controversy?  second,  did 
he  place  her  in  possession  of  said  land  under 
a  valid  gift?  third,  if  she  went  into  posses- 
sion of  said  land  under  a  valid  gift,  did  she 
hold  the  same  continuously  and  under  claim 
of  ownership,  under  said  gift  for  a  period' 
of  seven  years?  It  would  doubtless  be  in- 
teresting to  the  parties  litigant  for  the  oonrt 
to  discuss  In  detail  the  evidence  bearing 
upon  these  questlrais,  but  the  record  is 
voluminous,  and  the  determination  of  these 
Issues  depends  mainly  upon  questions  of  fact 
upon  which  the  evidence  in  the  record  is 
conflicting.  It  will  serve  no  useful  purpose 
as  a  precedent  to  discuss  purely  questions  of 
fact  as  they  are  presented  in  this  case,  and 
therefore  we  refrain  from  doing  so.  This 
Is  cme  of  these  unfortunate  controversies 
between  brother  and  sister  which  the  oonrts 
are  sometimes  called  upon  to  settle.  Wit- 
nesses are  adduced  on  each  side  whose 
testimony  tends  to  support  the  respectivs  con- 
tentions ;  but,  the  chancellor  having  found  In 
favor  of  appellee,  we  think  It  Is  a  case  In 
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wblcb  hiB  finding  should  be  very  peraaasiT& 
It  may  be  said  In  tbis  case,  as  was  said 
by  118  In  Meigs  t.  Morris,  C3  Ark.  100,  37 
S.  W.  a02:  "To  Justify  a  decree  In  favor  of 
appellants,  the  proof  should  be  sufficient 
to  have  warranted  a  decree  for  specific  per- 
fonnanoe  against  J.  F.  Hudspeth,  had  he 
lived  and  retained  the  title."  The  proof 
should  be  sufficient  to  warrant  the  reforma- 
tl<a  of  the  deed  of  J.  F.  Hudspeth  to  Sallle 
Davenport,  so  as  to  make  It  Include  the  land 
In  controversy. 

Ai«>eIIee  relies  upon  a  deed  from  bis  an- 
cestor which  embraces  the  land  In  contro- 
versy. Appellants  claim  that  this  occurred 
tbrougb  a  mistake  of  the  draftsman  who  was 
Instructed  to  draw  a  deed  containing  other 
lands,  and,  by  mistake,  Included  the  tract 
In  controversy  as  well.  In  McOulgan  v. 
Gaines  this  court  approved  the  following 
language  In  Bishop  on  Contracts  (section 
718):  The  author  says:  "In  no  case  will 
a  court  decree  an  alteration  In  the  terms  of 
a  duly  executed  written  contract,  unless 
the  proofs  are  full,  clear,  and  decisive.  Mere 
preponderance  of  evidence  Is  not  enough. 
The  mistake  must  appear  beyond  reasonable 
controversy."  Again,  this  court  said  In 
Ooerke  v.  Rodgers,  75  Ark.  72,  86  S.  W.  837: 
"It  Is  to  avoid  such  honest  misunderstanding, 
as  well  as  to  prevent  advantage  by  un- 
scrupulous parties,  that  the  law  requires 
that  the  evidence  to  overcome  the  written 
memorial  must  be  clear,  unequivocal,  and 
decisive."  See,  also,  TlUar  v.  Wilson  (Ark.) 
96  S.  W.  881,  and  Foster  v.  Beldler  (Arte) 
M  S.  W.  176. 

We  are  convinced  from  a  careful  con- 
sideration of  the  evidence  In  this  record  that 
the  chancellor  had  In  mind  the  above  prln- 
dplee,  and  correctly  applied  them  by  find- 
ing and  decreeing  In  favor  of  appellee. 

Affirmed. 


HARDIB  et  al.  v.  INVESTMENT  OUAB- 

ANTY  TEU8T  CO.,  Limited,  OF 

HULIi,  ENGLAND. 

(Supreme  Court  of  Arkansas.    Dec.  17,  1906.) 

AnvKaas  PosBEaaios— Cohbibuotive  Posses- 

A  constmctive  possession  of  a  tract  rol- 
lows  the  title  till  such  possession  of  the  right- 
fol  owner  has  been  invaded  by  an  actual  oc- 
cnpan(7  of  part  of  tha  tract;  so  actual  oc- 
cupation by  another  of  a  contiguous  tract  owned 
by  him  does  not  oust  the  constructive  possession 
of  the  owner  of  the  first  tract,  though  both  tractt 
are  described  in  the  deed  to  the  owner  of  the 
second  tract 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  ||  551-554,  690-594.] 

Amteal  from  Chicot  Chancery  Court;  Mar- 
cos L.  Hawkins,  Chancellor. 

Salt  by  the  Investment  Guaranty  Trust 
Omnpany.  Limited,  of  Hull,  England,  against 


William  F.  Hardle  and  another.  Decree  for 
plaintiff.  Defendants  appeal.  Reversed  and 
remanded,  with  direction  to  dismiss. 

Baldy  Vinson,  for  appellants.  J.  W.  Dldc- 
Inson,  for  appellee. 

McCnLLOCH,  X  Appellee  Instituted  this 
suit  in  dqulty  against  appellants,  William  T. 
Hardle  and  Cincinnati  Cooperage  Company, 
to  quiet  Its  title  to  a  tract  of  land  In  Chicot 
county,  to  cancel  the  deeds  under  which  ap- 
pellants claim  title,  and  to  restrain  the  last- 
named  appellants  from  cutting  and  ranovlng 
timber.  Appellants  filed  their  answer  and 
cross-complaint.  In  which  tbey  deny  that  ap- 
pellee had  any  title  to  the  land,  and  In  which 
tbey  deraigned  title  from  the  United  States. 
They  prayed  that  their  title  be  sustained  and 
that  possession  be  awarded. 

It  is  expressly  admitted  that  appellants 
have  a  complete  chain  of.  title  from  the  Unit- 
ed States,  and  appellee  asserts  title  only  by 
adverse  possession  for  the  statutory  period  of 
limitation  under  color  of  title.  The  land  In 
controversy  was  wild  and  unimproved  until 
about  a  year  before  the  commencement  of  this 
suit,  when  appellee  took  actual  possession  and 
placed  tenants  upon  it  More  than  seven 
years  before  the  commencement  of  this  suit 
appellee  received  a  deed  from  one  W.  D.  Hill 
for  several  contiguous  tracts,  containing  in 
the  aggregate  8,394  acres,  including  the  tract 
In  controversy,  and  took  actual  possession  of 
a  portion  of  said  land,  claiming  title  to  the 
whole.  As  already  stated,  actual  possession 
of  the  tract  in  controversy  was  not  taken 
until  a  short  time  before  the  commencement 
of  this  suit,  nor  was  actual  possession  taken 
of  any  of  the  lands  of  appellants. 

Appellee  claims  constructive  possession  by 
virtue  of  actual  occupancy  of  an  adjoining 
tract  embraced  in  the  same  deed  of  convey- 
ance. The  facts  of  the  case  bring  It  square- 
ly within  the  doctrine  laid  down  in  Haggart 
V.  Ranney,  73  Ark.  844,  84  S.  W.  703,  that 
"constructive  possession  follows  the  title  until 
there  has  been  an  lnvasl<m  of  this  possession 
of  the  rightful  owner  by  an  actual  occupancy 
of  at  least  a  part  of  the  tract,  and  an  actual 
occupancy  of  a  part  of  a  contiguous  tract 
owned  by  another  does  not  oust  the  construc- 
tive possession  of  the  true  owner,  even  though 
both  tracts  be  described  in  the  same  Instru- 
ment" 

Other  questions  are  argued  by  appellants  as 
grounds  for  reversal,  but  as  this  is  decisive 
of  the  case  we  need  not  discuss  the  others. 

Reversed  and  remanded,  with  directions  to 
dismiss  the  complaint  for  want  of  equity,  and 
to  enter  a  decree  in  favor  of  appellants,  in 
accordance  with  the  prayer  of  the  cross-com- 
plaint, quieting  their  title  to  the  land  In  con- 
troversy and  awarding  possession  thereof. 
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SALMON  V.  STATE. 
(Snpreme  Court  of  Arkanaas.    Dec.  10,  1906.) 

IllTOZTCATINO  IiIQUOBS— OnsHBIS— SaLU  AX 
PBOUIBITED  PlACE. 

Act  March  S,  1870  (Acts  1879,  p.  83)  aa 
amended  by  Act  March  20,  1883  (Acts  1883,  p. 
192)  authorizes  a  manufacturer  of  liquor  to 
sell  his  prodnrt  without  a  license.  Act  March 
21,  1881  (Acts  1881.  p.  140)  as  amended  by 
Act  Feb.  20,  1883  (Acts  1888,  p.  C3)  prohibits 
the  sale  of  intoxicating  liquors  wittdn  tliree 
miles  of  any  educational  institution  or  of  any 
church  bnilning,  except  the  sale  of  wine  for 
sacramental  purposes,  alcoholic  stimulants  pre- 
scribed by  a  regular  physician,  and  the  sale 
by  manufacturers  of  wine  made  from  grapes. 
Held,  that  the  two  acts  construed  together  pro- 
hibit a  manufacturer  of  whisky  from  selling 
bis  product  within  three  miles  of  any  educa- 
tional institution  or  church  building. 

Appeal  from  Circuit  Conrt,  Woodruft  Coun- 
ty;  H.  N.  Hntton,  Judge. 

Ed  Salmon  was  convicted  of  selling  liquor 
within  three  miles, of  a  cburcb,  and  be  ap- 
peals.   Affirmed. 

Jos.  W.  &  M.  House,  for  appellant  Robt 
L.  Rogers,  Atty.  Gen.,  for  the  State. 

BATTLE,  J.  "E9d  Salmon,  the  appellee^ 
hereinafter  called  the  'defendant,'  was  in- 
dicted in  the  Woodruff  circuit  court  for  un- 
lawfully selling  five  gallons  of  whisky  within 
three  miles  of  Ebenezer  Churdi,  situated  In 
the  southern  district  of  Woodruff  county. 
He  was  convicted  on  September  8,  1006,  by 
the  court,  sitting  as  a  Jury,  upon  the  follow- 
ing statement  of  facts,  to  wit: 

"It  is  agreed  that  the  Cache  River  Valley 
Distilling  Company  Is  a  corporation  whldi 
has  compiled  with  all  the  laws  of  the  United 
States,  authorizing  It  to  distill  ardent  spirita 
and  whisky  at  Mayberry,  Ark.,  in  the  south- 
ern district  of  Woodruff  county.  Ark. 

**!!  is  further  agreed  that  Ed  Salmon  Is 
the  manager  and  agent  of  the  Cache  River 
Valley  Distilling  Company,  for  the  purpose 
of  operating  said  dl8tlll»-y  and  of  disposing 
of  the  output  thereof.  It  is  agreed  that  on 
the  Ist  day  of  June,  1906,  the  said  Ed  Sal- 
mon after  having  complied  with  the  laws 
of  the  United  States  with  reference  to  the 
stamping  and  selling  of  whisky,  produced 
at  said  distillery  by  putting  same  into  an 
original  package  containing  not  less  than  five 
gallons,  sold  one  of  said  original  packages 
containing  not  less  than  five  gallons  to  one 
W.  C.  Hogan,  for  the  price  of  $12.Ga 

"It  Is  also  agreed  that  the  place  at  which 
said  sale  of  said  five  gallon  package  of 
whisky  was  made  is  within  three  miles  of  a 
church,  known  as  'Ebenezer  Church,'  In  the 
said  Southern  district  of  Woodruff  county, 
and  that  at  the  January  term,  1006,  of  the 
county  court  of  Woodruff  county,  an  order 
was  made  and  altered  by  said  county  court 
prohibiting  the  sale  or  giving  away  of  any 
ardent,  vinous,  malt,  or  intoxicating  liquors 
within  three  miles  of  the  said  BSbeneser 
Church,  as  is  provided  by  law,  within  a 
period  of  two  years  thereafter,  and  until 


the  further  order  of  the  court,  and  wbldi 
said  order  la  In  words  and  flgures  as  follows, 
to  wit: 

"In  the  Woodruff  County  Court,  January 
T«rm,  1906. 

"In  the  matter  of  the  petition  to  probtbit 
tbe  sale  of  liquors  within  three  miles  of 
Ebenezer  Church. 

"On  this  day  is  presented  to  the  court  the 
petition  of  Dave  Mayo,  and  other  adolt  in- 
habitants residing  within  three  miles  of 
Ebenezer  Church,  situated  upon  the  north- 
west quarter  of  section  three  (3),  In  town- 
ship four  (4)  north,  range  three  (3)  west, 
praying  an  order  of  this  court  problbitlns 
the  sale  or  giving  away  of  intoxicating  liq- 
uors of  any  kind,  or  native  wine  within 
three  miles  of  said  Ebeneaer  Church.  And 
upon  examination  thereof  the  court  finds 
that  said  petition  contains  tbe  names  of  a 
majority  of  tbe  adult  inhabitants  residing 
within  three  miles  of  said  Ebenezer  Churdi: 
and  it  is  hereby  ordered  by  the  court  that 
the  prayer  of  said  petition  be  granted  and 
the  sale  or  giving  away  of  any  Intoxicating 
liquors  of  any  kind  or  alcohol  or  native 
wine,  by  any  name  whatever  known,  is  here- 
by prohibited  within  three  miles  of  said 
Ebenezer  Churdi,  for  the  period  provided 
by  law. 

"He  was  sentenced  to  pay  a  fine  of  $S0,  and 
from  this  Judgment  he  appealed." 

Did  appellant  have  the  right  to  sell  the 
whisky  manufactured  by  himself  in  original 
packages,  containing  not  less  than  five  gal- 
lons within  three  miles  of  Ebenezer  ChurchT 

Manufacturers  of  ardent,  vinous,  malt,  or 
fermented  liquors  were  autborlzcid  to  sell 
liquors  of  their  manufacture  In  original  pack- 
ages containing  not  less  than  five  gallons, 
without  license,  by  an  act  entitled  "An  act  to 
regulate  tbe  sale  of  vinous,  ardent,  malt  or 
fermented  liquors,"  approved  March  8,  1870 
(Acts  1870,  p.  33).  The  act  entitled  "An  act 
providing  for  the  prohibition  of  tbe  sale  or 
giving  away  of  vinous,  spirituous  or  Intoxi- 
cating liquors  of  any  kind,  within  three 
miles  of  any  academy,  college,  university  or 
other  institution  of  learning,  or  of  any  church 
house  m  this  state,"  was  approved  March 
21,  1881  (Acts  1881,  p.  140).  Tbe  latter  act 
prohibited  the  sale  of  all  liquors  in  dis- 
tricts created  under  it,  except  wine  sold  for 
sacramental  purposes,  and  alcoholic  stimu- 
lants prescribed  and  furnished  by  regular 
practicing  pbysidans  to  the  slc^  under  their 
charge.  Both  of  these  acts  were  amended  in 
1883.  The  act  approved  March  8,  1870,  was 
amended  by  an  act  approved  March  26,  1883 
(Acte  1883,  p.  192),  but  the  provision  as  to 
manufacturers  of  ard^it,  vinous,  malt,  or 
fermented  liquors,  was  left  unchanged. 
The  other  act  was  amended  by  an  act  ap- 
proved February  20,  1883  (Acts  1883,  p.  S3), 
and  that  was  so  amended  as  to  read:  "And 
provided  further,  that  nothing  herein  con- 
tained shall  prohibit  tbe  sale  or  giving  away 
by  manufacturers  oi  wine  made  from  gnpes 
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or  berries,  In  quantities  of  one  quart  or 
more,  or  in  sealed  bottles." 

Both  of  these  acts  were  passed  at  the 
same  session  of  the  General  Assembly  and 
must  be  construed  together,  and  made  to 
stand,  if  reconcilat^e.  Construed  in  this 
manner,  all  manufacturers  of  ardent,  vinous, 
malt,  or  fermented  liquors  were  prohibited 
from  selling  liquors  in  three-mile  districts 
created  under  the  act  of  March  21,  1881,  ex- 
cept manufacturers  of  wine  made  from 
grapes  or  l>errles,  and  they  could  sell  only  in 
quantities  of  one  quart  or  more,  or  in  sealed 
bottles.  The  privileges  of  manufacturers  of 
whisky  as  to  the  three-mile  districts  have 
not  been  extended  further  since  then.  Ap- 
pellant was  lawfully  convicted.  Cotton  y. 
State,  62  Ark.  586.  37  S.  W.  48. 

Judgment  affirmed. 


T.  J.  DODD  &  CO.  V.  READ. 
(Supreme   Court   of  Arkanaas.    Dec.  3,    1006.) 

l    NEQLIOKRCE— OFEBA.TIRO     EMQINK      WITH- 
OUT Spabk  Abrerter. 

In  the  case  of  fire  set  by  sparks  from 
an  engine  operating  a  mill  70  yards  from  the 
bnildinK  burned,  it  is  proper  to  hold  that  failure 
to  provide  any  applianre  to  prevent  escape  of 
sparks  was  negligence  per  ae. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   37,   Negligence,  g|   28,   29.] 

2.  Damaoes— Injttbt  to   Pbopebtt— Ezckss- 
IVB  Vkbdict. 

A  verdict  for  $300  for  the  burning  of  a 
house  cannot  be  sustained;  several  witnesses 
glying  it  as  tlieir  opinion  it  was  worth  about 
^00,  another  testifvinK  that  in  bis  opinion  It 
would  cost  $400  to  build  it,  and  that,  when  de- 
stroyed it  was  worth  about  $200,  and  others 
testifying  that  it  was  in  good  condition  when 
destroyed,  and  undertaking  to  describe  its  con- 
dition in  detail  to  the  jury. 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; Jas.  S.  Steel,  Judge. 

Action  by  Nannie  Bead,  administratrix  of 
the  estate  of  C.  H.  Read,  against  T.  J.  Dodd 
&  Co.,  to  recover  damages  caused  by  destruc- 
tion of  plaintiff's  bouse  by  fire,  alleged  to 
have  been  communicated  from  a  stationary 
steam  engine  which  defendants  were  operat- 
ing. The  plaintiff  recovered  Judgment  for 
$300  damages,  and  defendants  appealed.  Af- 
firmed conditionally. 

W.  C.  Rodgers,  for  appellants,  Feazel  & 
Biabop,  for  appellee. 

Mcculloch,  J.  (after  stating  the 
facts').  Plaintiff's  house  was  situated  about 
70  yards  distant  from  a  stnvemlU  operated 
by  defendants,  and  was  destroyed  by  fire. 
Tbe  testimony  was  conflicting  as  to  the  ori- 
gin of  the, fire;  the  plaintlETs  theory  being 
that  it  was  caused  by  sparks  from  the  en- 
gine, and  defendants'  theory  being  that  it 
originated  from  a  defect  in  the  chimney  of 
the  house.  This  question  was  submitted  to 
the  jury  on  evidence  sufficient  to  sustain  a 
finding  either  way,  and  the  verdict  settled 
that  isBuei. 


The  evidence  Is  undisputed  that  defendants 
operated  the  steam  engine  without  the  use 
of  a  spark  arrester  or  other  ai^l  lance  to 
prevent  the  escape  of  sparks,  and  the  court 
gave  instructions  whidi.  In  effect,  declared 
the  law  to  be  that  they  were  liable  for  any 
damages  resulting  from  fire  communicated 
by  the  engine  on  account  of  such  failure  to 
provide  q  spark  arrester  or  other  appliance. 
The  court.  In  other  words,  declared  the  fail- 
ure to  provide  a  spark  arrester  or  other  ap- 
pliance to  prev^it  the  escape  of  sparks,  to  be 
negligence  per  se.  Was  that  correct,  or 
should  it  have  been  submitted  to  the  Jury  to 
say  whether  or  not  it  was  negligence?  We 
think  the  court  was  correct  in  its  Instructions. 
Ordinarily,  in  this  class  of  cases  tbe  question 
Is  one  for  the  Jury  to  determine  whether  prop- 
er care  has  been  exercised  In  providing  appli- 
ances to  prevent  the  escape  of  fire,  but  where, 
as  In  this  case,  no  appliances  at  all  have 
been  supplied  for  that  purpose,  tbe  court 
should  declare  it  to  be  negligence  as  a  matter 
of  law.  Fire  is  a  dangerous  agency,  and  a 
person  or  corporation  using  steam  power  In 
the  operation  of  a  lawful  business  must  ex- 
ercise care  to  prevent  the  escape  of  sparks 
from  the  smokestack  of  the  engine.  Plant- 
ers' Warehouse  &  Comp.  (Do.  v.  Taylor,  64 
Ark.  307,  42  S.  W.  279.  Where  any  effort 
has  been  made  In  that  direction.  It  is  always 
a  question  of  fact  for  the  determination  of  a 
trial  Jury  whether  or  not  ordinary  care  has 
been  exercised,  but  where  no  precautions  at 
all  have  been  taken,  no  safety  appliances 
whatever  have  been  provided,  and,  by  rea- 
son' of  proximity,  there  is  danger  to  other 
buildings,  then  It  follows  as  a  matter  of  law 
that  proper  care  has  not  been  exercised,  and 
it  is  negligence  per  se.  1  Thompson  on  Neg- 
ligence, §  742;  Lawton  v.  Giles,  90  N.  C.  374; 
Hoyt  V.  Jeffers,  30  Mich.  181;  Webster  v. 
Symes,  109  Mich.  1,  66  N.  W.  B80;  Hauch 
V.  Hernandez,  41  La.  Ann.  902,  6  South.  783. 

It  Is  further  contended  by  appellant  that 
tbe  evidence  is  insufficient  to  sustain  a  ver- 
dict for  more  than  $200.  The  house  was 
totally  destroyed,  and  several  witnesses  stat- 
ed their  opinions  to  be  that  it  was  worth 
about  $200.  One  witness,  the  only  one  In- 
troduced by  tbe  plaintiff  on  the  question  of 
value,  testified  that  he  was  a  carpenter,  was 
familiar  with  the  house,  and  that.  In  his  opin- 
ion. It  would  cost  at  least  $400  to  rebuild  It 
He  gave  it  as  bis  opinion  that  the  house  was 
worth  about  $200  at  tbe  time  it  was  destroyed. 
Other  witnesses  testified  that  tbe  house  was 
In  good  condition  at  the  time  It  was  destroy- 
ed, and  they  undertook  to  describe  Its  condi- 
tion In  detail  to  the  Jury.  Now  the  true  In- 
quiry was  as  to  the  cash  market  value  of 
the  building,  or,  rather,  the  difference  be- 
tween the  market  value  of  the  property  be- 
fore and  after  the  destruction  of  the  house, 
and  the  witnesses  who  undertook  to  state 
the  value  placed  It  at  $200.  It  Is  manifest, 
however,  that  the  Jury  disregarded  this  tes- 
timony,   and    based    the    amount    of    the 
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verdict  upon  the  cost  of  rebuilding  the  house 
anew,  less  the  depredation  on  account  of 
age  and  decay.  They  either  did  this,  or  they 
arbitrarily  rejected  the  opinions  of  the  wit- 
nesses as  to  the  value  and  substituted  their 
•own  Judgment  In  either-  event,  they  ex- 
ceeded their  powers  and  rendered  a  verdict 
inconsistent  with  the  evidence.  It  was  com- 
petent for  the  witnesses  to  state  their  sev- 
eral opinions  with  reference  to  the  cash  value 
of  the  building,  stating  the  facts  upon  which 
they  reached  their  conclusions.  Railway  C!o. 
V.  Lyman,  57  Ark.  512,  22  S.  W.  ITO.  None 
of  the  witnesses  who  testified  on  this  subject 
showed  any  special  knowledge  of  the  value 
of  property  In  that  locality,  and  the  testi- 
mony, on  that  account.  Is  far  from  satisfac- 
tory, but  the  burden  was  upon  the  plaintiff 
to  prove  the  amount  of  the  damages,  and 
the  defendant  alone  reaps  all'the  benefit  from 
the  weakness  of  the  testimony.  There  was 
no  evidence  at  all  that  the  building  was  worth 
$300.  All  the  evidence  showed  that  It  was 
worth  only  $200,  and  the  Jury  could'  not  sub- 
stitute their  own  Judgment  for  the  testimony 
of  witnesses  on  this  point 

The  verdict  Is  $100  in  excess  of  what  it 
should  have  been  under  the  evidence,  and 
must  therefore  be  set  aside  to  that  extent. 
If  the  plaintiff  will  within  15  days  enter  a 
remittitur  as  to  $100,  the  Judgment  as  to  the 
remainder  will  be  affirmed,  otherwise  the 
Judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


CARTI^B  V.  STATE. 
(Supreme  Court  of  Arkansas.    Dec.  3,   1906.) 

iMTOXICATINO      LlQUOBa—OTFENSES— SOLICIT- 
ING Obdebs. 

An  advertisement  of  liquors  In  a  newspaper 
is  not,  within  Kirby's  Dig.  §  5133,  prohibiting 
any  person  engaged  in  the  sale  of  liquor  where 
the  same  may  be  lawful  from  soliciting  orders 
by  agent  or  otherwise  for  sale  of  liquors  in 
places  where  the  sale  is  prohibited  by  law. 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty;  J.  C.  Plnnlx,  Special  Judge. 

W.  E.  Carter  was  convicted  of  soliciting  or- 
ders for  the  sale  of  liquors  where  the  sale  Is 
prohibited  by  law,  and  appeals.  Reversed 
and  remanded. 

The  accused  had  Inserted  in  the  Nashville 
News  the  following:  "J.  M.  Strange,  In  Tex- 
arkana,  will  be  glad  to  have  your  orders  for 
Joel  B.  Frazler  Whiskey.  •  •  •  Please 
send  your  order  to  J.  A.  Wilson,  of  Texar- 
kana,  for  Bonny  Rye."  The  News  Is  printed 
In  Nashville,  Howard  county.  Ark.,  within 
10  miles  of  Central  College,  within  wblc-' 
limits  the  sale  or  giving  away  of  Intoxicating 
liquors  Is  prohibited  by  Act  March  10, 1891. 

Sain  &  Sain  and  Murphy,  Coleman  &  Lewis, 
for  appellant  Robt  L.  Rogers,  Atty.  Geu., 
for  the  State. 

HILL,  C.  J.  The  facts  of  this  case,  which 
will  be  found  stated  by  the  Reporter,  call  for 


a  decision  as  to  whether  an  advertlsemeut  U 
within  the  meaning  of  the  soUcltatloii  de- 
nounced by  section  6133,  Kirby's  Dig.,  which 
reads  as  follows:  "It  shall  be  unlawful  for 
any  person,  firm,  partnership  or  corporation 
engaged  In  the  sale  of  alcohol  or  any  spiritu- 
ous, ardent  vinous,  malt  or  fermented  liquors 
where  the  same  may  be  lawful,  to  solicit  or- 
ders, either  by  agent  or  otherwise,  for  the 
sale  of  alcohol  or  any  spirituous,  ardent 
vinous,  malt  or  fermented  liquors  In  any  place 
or  places  in  this  State  where  the  same  is  pro- 
hibited by  law."  The  many  uses  of  the  term 
"advertise,"  In  Its  various  forms,  may  be 
found  In  the  Century  Dictionary,  from  which 
this  definition,  the  one  most  nearly  reaching 
to  the  facts  here,  Is  taken:  "The  act  or  prac- 
tice of  bringing  anything,  as  one's  wants  or 
one's  business.  Into  public  notice,  as  by  paid 
announcement  In  periodicals,  or  by  hand  bills, 
placards,  etc.,  as  to  secure  customers  by  ad- 
vertising" "To  solicit"  Is  thus  defined:  "To 
Importune,  entreat.  Implore,  ask,  attempt,  try 
to  obtain."  Anderson's  Law  Dictionary.  See, 
also,  Century  Die.  "Solicit"  None  of  the 
uses  of  this  term  embrace  advertising,  al- 
though advertising  Is  a  method,  In  a  broad 
sense,  of  soliciting  the  public  to  purchase  the 
wares  advertised.  But  soliciting  Is  a  well- 
known  and  defined  action,  and  advertising  is 
an  equally  well-known  and  defined  action, 
and  they  are  not  Identical.  It  Is  true  that 
they  are  Intended  to  reach  the  same  result, 
the  sale  of  the  wares,  but  different  routes  are 
traveled  In  reaching  that  end.  One  is  legis- 
lated against,  and  the  other  Is  not  If  the 
Legislature  intended  to  make  criminal  the  ad- 
vertisement In  prohibited  district  of  liquor, 
it  would  have  said  so,  and  not  left  such  an 
important  matter  to  be  Implied  from  the  use 
of  a  general  term.  It  would  be  a  strained 
and  unnatural  use  of  the  term  "solicit"  to 
Include  In  It  advertisements  In  newspapers. 
Judgment  reversed. 


HERNN  V.  SHARP  COUNTY. 
(Supreme  Court  of  Arkansas.    Dec.   3,   1906.) 

DiSTBIOT  AND  PbOSECUTINQ  ATTOBNKYS— FEES 

—Statutes. 

Kirby's  Dig.  {  7374,  provides  a  salary  for 
prosecuting  attorneys,  and  fees  enumerated  in 
section  3488,  which  decl<jres  that  for  each 
judgment  obtained  on  complaint  information, 
or  otherwise  in  the  name  of  the  state  or  any 
county,  the  prosecuting  attorney  shall  be  en- 
titled to  $5  and  shall  also  be  allowed  10  per 
cent,  of  the  amount  on  forfeited  bail  bonds  and 
recognizances.  Held,  that  a  prosecuting  attor- 
ney is  not  entitled  to  a  commission  on  money 
collected  during  his  term  of  office  on  a  judgment 
rendered  during  the  term  of  his  predecessor  or 
a  forfeited  bail  bond.  , 

[Bid.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  17,  District  and  Prosecuting  Attorneys, 
fS  21,  ±i.] 

Hill,  C.  J.,  and  Wood,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Sharp  County; 
Jno.  W.  Meek,  Judge. 
Claim  by  Thomas  I.  Hernn,  prosecuting  at- 
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tpmey,  against  Sharp  county  to  recover  oom- 
missIoDs  on  the  ajnonnt  collected  on  a  Jndg- 
ment  rendered  on  a  forfeited  ball  bond. 
From  an  order  of  the  drcnlt  conrt  on  appeal 
from  the  county  court  refusing  to  allow  th* 
daim,  claimant  appeals.    Affirmed. 

Jno.  B.  McCaleb  and  Wright  &  Beeder,  for 
appellant. 

McCCLLOGH,  J.  The  question  presented 
here  Is  whether  or  not  a  prosecuting  attorn^ 
Is  entitled  to  a  commission  on  money  collected 
during  bU  term  of  office  on  a  judgment  ren- 
dered during  the  term  of  his  predecessor  upon 
a  forfeited  ball  bond.  It  la  provided  by  law 
that  prosecuting  attorneys  shall  receive  a 
salary  of  $200  per  annum  (Kliby's  Dig.  I 
7374),  and.  In  addition  thereto,  the  fees  enum- 
erated In  the  following  section  of  the  stat- 
utes, viz. : 

"Sec.  8488.  Prosecuting  attorneys,  when 
present  and  prosecuting  cases,  either  in  per- 
son or  by  his  deputy  in  Justice  court: 

For  each  Judgment  obtained  on  com- 
plaint, information  or  otherwise,  in 
the  name  of  the  State  or  any  county. .  $  6  00 

For  each  conviction  on  indictment,  pre- 
sentment or  information  for  misde- 
meanor or  breach  of  the  peace 10  00 

For  each  conviction  in  eases  of  gam- 
bling         26  00 

For  each  conviction  on  indictment  for 
any  felony,  not  capital 26  00 

For  each  conviction  of  homicide,  other 
than  capital 86  00 

For  eadt  conviction  in  capital  cases. ...     76  00 

"Tb^  shall  be  allowed  ten  per  cent  of 
the  amount  on  forfeited  ball  bonds  and  re- 
cognizances. 

"Prosecuting  attorneys  shall  be  entitled  to 
the  same  fees  for  prosecuting  In  cases  of  mis- 
demeanors before  Justices  of  the  peace  as  In 
the  circuit  court  Act  February  2S,  1876 
[Acts  1874-76,  p.  168],  !  4,  as  amended  by 
Art  of  December  18,  1876  [Acts  1876,  p.  103], 
and  Act  March  18,  1893  [Acts  1883,  p.  88]." 

Now,  It  Is  obvious  that  It  was  the  Intention 
of  the  lawmakers  that  a  prosecuting  attorney 
should  receive  a  stated  salary  to  be  paid  by 
the  state,  and  fees  which  should  be  earned 
according  to  the  schedule  prescribed  In  the 
section  Just  quoted.  His  compensation,  aside 
from  the  salary,  is  based  entirely  upon  what 
be  should  earn.  He  Is  not  a  collecting  officer, 
and  therefore  not  entitled  to  commissions  on 
collections.  The  commission  on  forfeited 
ball  bonds  and  recognizances  Is  allowed  as 
compensation  for  services  performed  in  ob- 
taining the  Judgment  on  the  forfeiture.  For 
this  service  he  Is  to  receive  $6  upon  rendition 
of  the  Judgment  and  a  commission  of  10  per 
cent  upon  the  amount  collected.  The  com- 
mission is  earned  when  the  Judgment  is  ren- 
dered on  condition  that  the  amount  shall  be 
finally  collected,  and  Is  payable  only  as  the 
Judgment  la  collected. 

It  follows  that  he  Is  not  entlted  to  commis- 
sion on  a  Judgmoit  obtained  for  the  state  by 
hit  predecessor.  Any  other  construction  of 
the  statute  would  give  him  fees  which  he  does 
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net  earn — a  mere  gratuity — ^whlch  Is  evident- 
ly net  contemplated  by  the  statute  according 
to  any  reasonable  Interpretatloii. 
Judgment  affirmed.  ■ 

Hllili,  0.  J.  (dissenting).  The  fee  shouU 
follow  the  office.  The  statute  cmtemplatea 
and  provides  for  a  fee  to  the  prosecuting  at- 
torney when  he  secures  a  Judgment  and 
another  when  that  Judgmoit  is  collected.  The 
fee  Is  a  perquisite  of  the  office  and  a  method 
of  recompensing  the  officer  for  bis  public  serv- 
ices, and  Inheres  to  the  office  and  not  to  the 
officer. 

WOOD,  J^  concurs  in  this  dissent 


BBLL  V.  STATE. 
(Supreme  Court  of  Arkansas.    Nov.  28,  1906.) 

1.  OBnaHAi.  Law— BJUsoKABLa  Doubiv— Ir- 

STBUOnONS. 

The  Instmction  on  reasonable  donbt  "If 
yon  are  so  satisfied,  beyond  a  reasonable  doubt, 
of  defendant's  guilt  it  is  not  necessary  for  yon 
to  be  able  to  put  ^yonr  finger  on,  or  point 
oat,  the  particular  evidence  that  convinces  yon," 
has  a  tendency  to  convey  the  Idea  that  the 
jury  could  convict  without  being  able  to  say 
what  it  was  that  convinced  them  of  guilt,  and 
is  prejudicial,  especially  where  there  was  a 
mass  of  circumstances  in  evidence  having  little 
or  no  tenden<7  to  connect  defendant  with  the 
crime,  and  where  his  connection  with  it  was 
shown  mainly  by  a  confession  proved  by  a 
negro  witness  of  doubtful  character,  and  wnere 
it  was  given  after  the  jury  bad  been  out  24 
hours  after  being  accurately  and  fully  instructed 
on  the  whole  case. 

2.  SAIOC— nBGIHO  AaBBBMBRT  OF  JUBT. 

The  conclusion  of  an  instruction  on  rea- 
sonable doubt  given  after  the  jnry  had  been  ont 
24  hours,  after  the  statement  by  the  judge 
that  he  wu  very  anxious  for  the  jnry  to  rea- 
son together  to  see  If  they  could  not  come  to 
a  conclnsion,  that  "it  Is  not  intended  to  force 
you  to  abandon  honest  convictiona  bat  to  give 
yon  ample  opportunity  to  exercise  the  nigh 
qualitiea  of  manhood  becoming  jurors  in  an 
uni>ortant  case  like  this"  is  not  calculated  to  b« 
considered  en  appeal  to  the  jury  to  decide  the 
case  In  some  way,  even  at  ue  expense  of 
honest  convictions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  14,  Criminal  Law,  |  20^.] 

Appeal  from  Olrcult  Court  Franklin  Coun- 
ty;  Jephtha  H.  Evans,  Judge. 

Henry  Bell  an>eals  from  a  conviction  of 
murder.    Bevetaed  and  remanded. 

The  court  after  Jury  had  been  out  24  hours 
gave  the  following  additional  Instructions 
over  objection  of  defendant:  "Oentlemen  of 
the  Jury,  all  you  know  about  this  case,  since 
you  knew  nothing  about  It  at  the  beginning, 
yon  have  learned  from  the  legitimate  evi- 
dence in  the  trial.  All  your  impressions 
and  beliefs  must  have  been  derived  from  the 
same  source.  Now,  what  do  you  honestly 
believe  about  the  case  from  the  evidence? 
What  is  your  belief  with  reference  to  the  guilt 
or  Innocence  of  the  defendant?  Do  you  have 
a  firm,  fixed,  and  abiding  belief  that  he  Is 
guilty  as  charged,  or  do  you  not?    If  you 
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hare  midi  a  flrm,  fixed  belief  that  tbe  defend- 
ant is  guilty  amonntins  to  an  abiding  convic- 
tion to  a  moral  certainty,  then  you  should 
conylct  If  not,  you  sbonld  not  conTict  If 
you  have  a  belief  that  the  defendant  is 
gull^,  from  the  evidence,  then  is  your  under- 
standing convinced  and  directed  and  your 
reason  and  Judgment  satiafled  that  defendant 
is  guilty?  If  so,  you  are  satisfied  to  a  moral 
certainty  or  beyond  a  reasonable  doubt  which 
expressions  are  here  used  [to]  denote  tha 
same  state  of  mind.  If  you  are  not  thus 
satisfied,  you  should  acquit  tbe  accused.  If 
you  are,  you  should  convict  bim.  If  you  are 
so  satisfied  of  defendant's  guilt,  it  is  not 
necessary  for  yon  to  be  able  to  put  your  fin- 
ger on,  or  point  out,  the  particular  evidence 
that  convinces  you,  and  it  is  also  true  that, 
if  yon  are  not  so  satisfied,  it  Is  not  necessary 
that  you  should  be  able  to  point  out  the  par- 
ticular matters  giving  rise  to  your  mental 
conditions  in  that  resi)ect  It  Is  enough 
to  convict  that  on  the  whole  case  you  are 
legally  satisfied  of  guilt.  I  am  very  anxious^ 
gentlemen,  for  you  to  reason  togetBer  honest- 
ly, conscientiously,  and  considerately  on  this 
case,  and  for  you  to  see  if  you  cannot  come 
to  a  conclusion.  It  is  not  Intended  to  force 
you  to  abandon  honest  conviction,  but  to 
give  you  ample  opportunity  to  exercise  the 
high  qualities  of  manhood  becoming  Jurors 
in  an  Important  case  like  this.  You  should 
have  no  pride  of  opinion  that  would  Induce 
you  to  adhere  to  an  expressed  opinion  If, 
upon  further  consideration,  you  no  longer 
honestly  entertain  that  opinion.  Be  true  to 
yourself,  to  your  consciences,  and  to  the  law, 
and  strive  earnestly  and  honestly  to  reach  a 
just  conclusion,  remembering  that  it  Is  the 
truth  we  seek,  and  the  truth  only.  When 
you  have  found  the  truth,  then  unhesitating- 
ly pronounce  the  truth  in  your  verdict."  The 
facts  are  sufficiently  stated  in  the  opinion  of 
the  court 

Sam  R.  Chew,  for  appellant  Robt  L. 
Rogers,  Atty.  Gen.,  for  the  State. 

RIDDICK,  J.  (after  stating  the  facts). 
This  is  an  appeal  by  Henry  Bell  from  a  judg- 
ment convicting  him  of  murder  in  the  first 
d^ree,  and  sentencing  him  to  be  hung.  The 
facts  in  brief  are  that  one  William  Jones, 
a  constable  of  Crawford  county,  was  way- 
laid, shot  down,  and  killed  in  that  county  on 
the  night  of  the  12th  day  of  July,  1896.  The 
defendant  Henry  Bell,  and  several  other 
negroes  were  arrested  and  charged  with  tbe 
crima  Bell  was  afterwards  Indicted  for 
murder  in  the  flrat  degree.  On  Ills  applica- 
tion a  change  of  venue  was  taken  to  Frank- 
lin county  when  he  was  tried  and  convicted, 
and  sentenced  to  be  hung. 

The  evldmce  tended  to  show  that  a  num- 
ber of  men,  most  of  them  negroes,  had  been 
engaged  In  gambling  in  the  neighborhood 
where  the  crime  was  committed,  and  that 
Jones  went  to  the  neighlwrhood  on  the  nigbt 
he  was  killed  for  the  purpose  of  arresting 


some  of  these  men.  H«  was  probably  way- 
laid and  shot  down  by  one  or  mere  of  them, 
for  no  other  motive  is  shown  for  the  crime. 
The  evidence  points  very  clearly  to  tbe  guilt 
of  one  of  these  parties  but  he  fled  the  conn- 
try  and  escaped.  As  to  who  the  other  par- 
ticipants in  this  crime  were  or  whethw  tiiera 
was  another  participant  the  evidence  as 
shovra  in  the  transcript  leaves  It  to  our 
minds  very  uncertain.  There  was  evldoice 
connecting  defendant  with  the  crime,  and  so 
far  as  we  can  see  equally  as  potent  which 
showed  to  the  contrary.  This  evidence  con- 
necting defendant  with  the  crime  consisted 
of  the  testimony  of  negroes  scHne  of  whom 
had  been  arrested  and  charged  with  tbe  same 
crime.  None  of  the  evidence  is  of  mudi  im- 
portance except  the  testimony  of  one  negro 
who  testified  to  a  confession  made  by  the  de- 
fendant Quite  a  numt>er  of  witnesses  testi- 
fied that  this  negro  was  unworthy  of  belief, 
while  one  witness  testified  that  his  diameter 
was  as  good  or  better  than  that  of  the  avei^ 
age  negro.  No  one  can  read  this  evidence 
and  not  regret  that  the  courts  should  be 
compelled  to  act  in  a  grave  matt«  involving 
the  life  of  a  human  being  on  evidence  of 
sucb  an  unsatisfactory  character.  But 
though  the  nature  of  this  testimony  Is  such 
that  we  cannot  feel  great  confidence  In  its 
truthfulness,  still  the  weight  to  be  attached 
to  It  was  a  question  for  the  jury,  and  It  Is 
sufficient  to  sustain  their  verdict 

A  number  of  qnestions  have  been  pre- 
sented by  counsel  of  the  defendant  to  the 
different  rulings  of  the  court  in  giving  and 
refusing  Instructions,  but  most  of  the  In- 
structions given  were  clearly  correct  snd 
tbe  law  of  the  case  was,  we  think,  wdl 
stated  In  tbe  original  charge  of  the  court  ts 
the  jury. 

Tbe  record  recites  that  after  tbi  jury 
had  lieen  out  from  8  o'clock  Tuesday  morn- 
ing until  about  10  o'clock  Wednesday  morn- 
ing they  came  into  court  and  asked  for 
further  instructions  on  certain  potntSt  among 
them  the  question  of  reasonable  doubt 
Now,  the  term  "reasonable  doubt"  defines 
itself  as  a  doubt  that  has  some  reason  to 
rest  on,  and  as  opposed  to  an  unreasonable 
doubt  or  one  having  no  valid  reason  to  sup- 
port it  As  all  this  is  plainly  shown  by  the 
term  itself  many  learned  jndges  have  doubt- 
ed whether  anytUng  is  gained  by  attempts 
to  explain  a  term  the  meaning  of  which  Is 
so  apparent  In  commenting  on  this  matter 
Judge  Thompson  says  that  the  term  "rea- 
sonable doubt"  was  an  expression  adopted 
by  the  common-law  judges  "for  the  very 
reason  that  It  was  capable  of  being  under- 
stood and  applied  by  plain  men  in  the  jury 
box,"  and  that  in  attempting  to  explain  this 
expression,  which  needs  no  explanation, 
judges  generally  lose  themselves  in  mazes 
of  subtlety  and  casuistry  when  tbe  mind  of 
the  ordinary  juror  is  incapable  of  following 
them.  Thompson  on  Trials,  |  2463.  Mr. 
Bishop  says  of  this  expression  that  "there 
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an  no  words  plainer  than  Yeasonable  donW 
and  none  eo  exact  to  the  Idea  meant  Hence 
WHne  Jndgea,  It  wonid  seem  wlaely,  decline 
attemiytinK  to  lnteii«ret  them  to  the  Jory." 
TlMn,  after  remarking  that  negatlTe  deflnl- 
tlooa  of  this  phrase  may  be  eometlmea  helj^- 
fnl.  mich  as  that  it  Is  not  a  Trhimsical,  Im- 
actaiaiT,  or  vagne  donbt  but  one  arising  ont 
of  the  evidence,  be  proceeds  to  say  that  '^>f 
afflnnatlTe  definitions  we  hSTe  not  one  which 
can  safely  be  pronounced  both  belpfnl  and 
accorate."  2  Bishop's  New  (Mm.  Proc.  f 
1094.  Hie  author  of  a  recent  article  on  this 
subject  has  this  to  say:  "There  have  been 
many  attempts  to  define  and  interpret  the 
tent  'reasonable  donbf  as  nsed  in  tUs  con- 
nection, Init  it  is  apprehended  that  such  at- 
tempts are  fntUe,  that  the  words  are  of 
plals  and  nnmlstakaMe  meaning,  and  that 
any  definition  am  the  pert  of  the  court  tends 
<m]y  to  coofDse  the  Jury  and  to  raider  oncer^ 
tain  an  expression  which,  standing  alone,  is 
certain  and  Intelligible."  28  Am.  &  Bng.  Bncy. 
Law  (2d  Ed.)  060.  See,  also^  Bnrt  ▼.  Btate^ 
T2  Miss.  406,  16  South.  842,  48  Am.  St  Bep. 
663  and  note;  State  y.  Beed,  62  Me.  129; 
Stats  ▼.  Bounds,  76  Me.  124;  Hamilton  t. 
People.  29  Mich.  196;  State  t.  Sauer,  88 
lOnn.  438,  38  N.  W.  866;  Miles  t.  U.  S.,  103 
U.  S.  812,  28  L.  Ed.  481;  People  t.  Oox,  70 
MldL  247,  38  N,  W.  286.  On  the  other  hand, 
many  courts  hold  it  to  be  proper  to  glre 
an  Instruction  defining  the  term  "reasonable 
donbt"  And  short  negative  definitions  of  the 
kind  referred  to  by  Bishop  are  no  doubt 
harmless  and  probably  at  times  belpfnl. 
And  numerous  decisions  have  approyed  In- 
structions telling  the  Jury,  In  substance,  that 
a  "reasonable  doubt"  Is  not  a  mere  imagi- 
nary or  yagne  doubt  but  a  doubt  arising  out 
of  the  evidence,  or  lack  of  evidence,  so  that 
the  Jury,  after  a  careful  consideration  ot 
all  the  evidence,  do  not  feel  morally  certain 
that  the  defendant  Is  guilty.  Benton  y. 
State,  80  Ark.  328;  Commonwealth  v.  Web- 
ster, 5  Gush.  (Mass.)  298,  62  Am.  Dec.  711; 
People  v.  Flnley,  38  Midi.  482;  LiUle  v. 
State,  89  Ala.  99,  8  South.  82;  1  Blasbfield 
on  Instructions,  i  295,  and  cases  dted.  But 
In  most  cases  It  would  probably  do  as  wdl 
for  the  trial  Judge  to  simply  follow  the  stat- 
ute and  tell  the  Jury  that,  before  convicting 
the  defendant  his  guilt  must  be  established 
beyond  a  reasonable  doubt;  that  if,  after  a 
cartful  consideration  of  all  the  evidence^ 
they  have  a  reasonable  doubt  of  his  guilt 
they  should  acquit  On  the  other  hand,  if, 
after  such  consideration,  they  are  convinced 
of  his  guilt  beyond  a  reasonable  doubt  they 
sboold  o(»iylct  But  as  before  stated,  ac- 
cording to  the  dedslons  of  this  and  most 
other  courts,  there  Is  no  error  in  giving  In- 
structions defining  such  term  If  correctly 
drawn.  Whether  It  Is  necessary  or  advls- 
aUs  t»  gtve  them  being  a  matter  generally 
left  to  the  discretion  of  the  trial  Judge. 

In  this  case  the  presiding  Judge  In  his  orig- 
inal charge  said  to  the  Jury  that  "a  reason- 


able doubt  la  not  a  mere  captious  or  Imagi- 
nary doubt,  but  a  doubt  voluntarily  arising 
In  your  minds  after  a  fair  and  impartial  «»- 
Bideratlon  of  all  the  evidence  In  the  case,  and 
which  leaves  your  minds  In  that  condition 
that  you  do  not  feel  an  abiding  convlctton  to 
a  moral  certainty  of  the  letter  of  the  charge." 
This  was  a  very  satisfactory  exirianation  of 
the  term,  and  was  all  that  was  needed,  and 
has  ample  precedmt  to  support  it  Oom.  v. 
Webster,  6  Gush.  296,  62  Am.  Dec.  711 ;  Ben- 
ton V.  State,  80  Ark.  828;  People  v.  James 
Flnley,  38  Mich.  482;  Blashfield  on  Instruc- 
tions to  Juries,  I  298.  And  we  are  of  the 
opinion  that,  when  the  Jury  came  in  and 
aSked  for  further  instructions  on  that  point 
It  would  have  been  as  well  for  the  Judge  to 
have  repeated  this  Instruction  and  told  the 
Juiy  that  this  was  a  sufficient  definition  of 
reasonable  doubt  and  that  he  could  not  as- 
sist them  further,  for  the  question  as  to 
whether  they  entertained  a  reasonable  doubt 
of  the  defendant's  guilt  was  one  addressed  to 
the  Judgment  of  each  Individual  Juror  which 
be  must  solve  for  himself  In  the  light  of  the 
evidence  and  the  law  as  given  by  the  court, 
after  a  full  discussion  of  the  matter  with  his 
fellow  Jurors.  But  In  his  desire  to  aid  the 
Jury^  In  the  solution  of  the  question  before 
them,  the  presiding  Judge  gave  them  another 
Instruction  still  further  defining  the  term 
"reasonable  doubt"  and  which  Is  set  out  in 
the  statement  of  facts.  Now,  this  second  at- 
tonpt  to  do  what  the  Supreme  Court  of  Mis- 
sissippi says  is  equivalent  to  an  attempt  to 
paint  a  Illy  or  gliding  refined  gold,  does  not 
se«n  to  us  quite  so  successful  as  the  first 
It  is  longer  than  the  first  Instruction  and, 
by  the  repetition  of  the  same  Idea  over  in 
different  words  and  by  the  way  in  which  it  is 
expressed,  makes  the  Impression  of  an  ef- 
fort to  convince  the  Jury  that  there  was  no 
obstacle  In  the  way  to  prevent  them  from  re- 
turning a  verdict  either  for  or  against  the 
defendant  In  this  Instruction  after  an  ex- 
tended definition  of  reasonabe  doubt  which 
It  seems  to  us  rather  clouded  than  cleared 
the  subject  he  says:  "If  you  are  so  satis- 
fied of  defendant's  guilt.  It  Is  not  necessary 
for  you  to  be  able  to  put  your  finger  on,  or 
point  out  the  particular  evidence  that  con- 
vinces you,  and  It  Is  also  true  that  If  you 
are  not  so  satisfied,  it  is  not  necessary  that 
you  should  be  able  to  point  out  the  particular 
matter."  Now,  waiving  the  question  as  to 
whether  the  last  clause  In  this  sentence  states 
the  law  correctly.  It  seems  to  us  that  the 
statement  of  the  law  contained  In  the  first 
clause  Is  not  correct  The  substance  of  It  Is 
that  a  Jury  would,  If  convinced  of  defendant's 
guilt  beyond  a  reasonable  doubt  be  Justified 
In  finding  him  guilty  of  a  capital  crime  al- 
though they  were  not  able  to  point  ont  any 
particular  evldoice  that  convinced  them  of 
his  guilt  This  Instruction  assumes  that  the 
Jury  might  be  Justified  In  believing  that  de- 
fendant was  guilty  beyond  a  reasonable  doubt 
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although  at  the  same  time  they  were  not 
able  to  put  their  finger  on,  or  point  ont,  any 
evidence  that  convinced  them  of  that  fact. 
Now,  In  this  case  it  was  conclnslvely  shown 
that  Jones  was  murdered,  but  the  only  evi- 
dence to  connect  the  defendant  with  the  crime 
was  the  evldenece  of  a  negro  that  defendant 
confessed  to  the  crime,  and  evidence  that, 
shortly  before  the  killing,  he  was  engaged 
with  several  other  negroes  in  "shooting  craps" 
for  money,  and  the  testimony  of  a  negro 
that  he  heard  him  whispering  to  one  Calvin 
Goggs  when  Coggs  was  trying  to  borrow  a 
gnn  on  the  night  of  the  killing.  If  the  Jurors 
believed  this  evidence,  there  was  no  trouble 
to  point  ont  the  evidence  that  omvinced  them. 
U  they  rejected  it  as  unworthy  of  belief  they 
shonld  have  acquitted  the  defendant,  for, 
though  other  witnesses  testified  to  circum- 
stances surrounding  the  klllng,  their  evl- 
doKe  did  not  connect  the  defendant  with  the 
crime.  But,  under  this  Instruction,  the  Jury 
may  have  rejected  this  evidence  which  could 
be  readily  pointed  out,  and  founded  their 
verdict  on  a  belief  which  rested  on  no  tangible 
evidence.  A  rule  of  law  that  permitted  ei- 
ther k  court  or  Jury  to  impose  the  death 
sentence  on  one  without  being  able  to  point 
out  the  evidence  on  which  the  conviction  rest- 
ed would  be  as  dangerous  as  It  would  be 
novel.  Such  a  rule  would  be  antagonistic  to 
the  fundamental  principles  of  law  that  there 
must  be  some  substantial  evidence  of  guilt 
before  conviction  and  punishment  If  It  was 
within  the  prerogative  of  a  Jury  to  find  the 
defendant  guilty  without  being  able  to  put 
their  finger  on,  or  point  out,  the  evidence  that 
convinced  them,  then  the  same  rule  would 
apply  to  the  court,  and  it  might  follow  that 
one  could  be  convicted  and  executed  for  crime 
where  neither  the  Jndge  nor  the  Jury  were 
able  to  name  the  evidence  that  showed  his 
gnllt.  The  mere  statement  of  such  a  rule 
seems  sufficient  to  condemn  it  as  unsound. 

It  may  be  and  probably  is  true  that  the 
learned  trial  Judge  did  not  intend,  by  the  lan- 
guage quoted,  to  convey  the  idea  that  the 
Jtny  could  convict  without  being  able  to  say 
what  It  was  that  convinced  them  of  guilt 
But  the  trouble  with  this  part  of  the  Instruc- 
tion is  that  it  was  calculated  to  create  this 
impression.  Under  the  facts  of  this  case 
where  there  was  a  mass  of  circumstances  in 
proof  bearing  on  the  crime  but  having  little 
or  no  tendency  to  connect  defendant  with 
It,  and,  where  his  connection  with  It  was 
shown  mainly  by  a  confession  proved  by  a 
negro  witness  of  doubtful  character,  we  think 
that  this  Instruction  was  both  improper  and 
prejudicial.  If  this  rather  diffuse  explana- 
tion of  reascmable  doubt  had  been  given  as 
a  part  of  the  original  charge,  there  would  be 
less  room  to  complain.  But  this  Jury,  called 
upon  to  decide  a  case  Involving  the  life  or 
death  of  the  defendant  on  the  testimony  of 
certain  witnesses,  some  of  whom  had  been 
suspected  and  arrested  for  this  very  crime 
and  whose  reputations  for  truth  and  morality 


were  shown  to  be  more  or  less  bad,  had  re- 
mained undecided,  thongh  kept  together  for 
over  24  hours.  This  hesitation  in  a  matter 
of  snch  imimrtance  was  fully  Justified  by 
the  contradictory  and  unsatisfactory  natore 
of  the  evidence.  Ooming  before  the  court  for 
additional  instructions  under  these  clrcmn- 
Btancee  this  further  charge  was  given  to  the 
Jury  explanatory  of  reasonable  doubt  Now, 
whether  a  Juror  entertains  a  reasonable  doubt 
la  a  matter  for  him  alone  to  determine:  He 
is,  to  quote  the  language  of  the  Supr«ne 
Court  of  Minnesota,  "the  best  Jndge  of  his 
own  feelings,  and  knows  for  himself  wheth- 
er he  doubts  better  than  any  <»e  else  can 
tell  him."  State  v.  Saner,  38  Minn.  439.  38 
N.  W.  855.  When  accurate  and  full  Instmc- 
tlons  on  the  whole  case  have  been  given  In- 
cluding a  concise  explanation  of  reasonable 
doubt,  and  when,  after  considering  all  the 
evidoice  and  the  Instmctions,  the  only  ques- 
tion in  the  minds  of  the  Jury  is  whether 
the  guilt  of  the  defendant  is  established,  be- 
yond a  reasonable  doubt  they  have  reached 
a  point  where  little  assistance  can  be  afford- 
ed by  the  presiding  Judge,  for  the  matter  Is 
one  which  they  must  decide  according  to  the 
dictates  of  their  own  Judgment  For  the 
Judge  to  undertake  to  assist  them  by  still 
further  elaborating  on  the  nature  and  char- 
acter of  reasonable  doubt  is  more  likely  to 
mystify  and  confuse,  than  to  aid,  them.  And 
this  is  another  reason  why  we  think  that  this 
instruction  should  not  have  been  given. 

In  concluding  this  second  charge  to  the 
Jury,  the  Judge  told  them  that  he  was  very 
anxious  for  them  to  reason  together  to  see 
if  they  could  not  come  to  a  conclusion.  "It 
is  not  intended,"  he  said,  "to  force  yoa  to 
abandon  honest  convictions,  but  to  give  you 
ample  oportunlty  to  exercise  the  high  quali- 
ties of  manhood  becoming  Jurors  in  an  im- 
portant case  like  this."  Counsel  for  the  de- 
fendant contends  that  this  language  spoken  to 
the  Jury  after  they  had  remained  undecided 
for  over  24  hours  was  too  earnest  an  appeal 
to  them  to  decide  the  case  and  was  prejudicial 
to  defendant.  It  was  calculated,  he  says,  to 
impress  too  strongly  upon  the  Jury  the  idea 
that  it  was  their  duty  to  exercise  the  "high 
qualities  of  manhood"  to  which  reference  is 
made  In  the  instruction  and  to  decide  the  case 
in  some  way,  even  at  the  expense  of  honest 
convictions.  But  we  cannot  concur  in  this 
view.  While  the  part  of  the  instruction  re- 
ferred to,  being  probably  hastily  drawn.  Is 
somewhat  vague  and  seems  to  have  more  elo- 
quence than  lucidity  in  it  yet  taken  as  a 
whole,  the  meaning  of  the  instruction  is  clear. 
It  was  an  attempt  on  the  part  of  the  trial 
Judge  to  Impress  npon  the  Jury  that  it  was 
their  duly  to  consider  the  case  carefully  and 
to  decide  it,  if  they  could  do  so,  without 
violating  their  Judgments  and  consciences. 
The  Idea  that  the  court  intended  to  convey 
was  entirely  proper.  While  we  think  that, 
instead  of  telling  the  Jury  that  his  Intention 
was  to  give  them  ample  opportunity  "to  ex- 
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erdM  the  high  qaalitles  of  manhood  becoming 
Juors  In  case  like  this,"  It  would  hare  been 
simpler  and  perhaps  better  to  have  said  that 
the  Intention  was  to  give  them  ample  oppor- 
tmilty  '^  consider  the  evidence  and  decide 
the  case,"  still,  when  the  instniction  is  tak- 
en as  a  whole,  it  is  dear  that  this  Is,  in  sub- 
stance, what  the  conrt  meant,  and  no  error 
can  be  based  on  this  instmcti<«. 

For  the  error  previously  Indicated,  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


MUTUAL  INDUSTRIAL  INDBMNITT  GO. 
T.  PBRKINS. 

(Bupccme  Court  ol  AAanaas.     Nov.  28,  1806. 
On  Bdiearing,  Dec  Zi,  1906.) 

1.  Irsdkanob  —  Aonons  —  Patkkrt  of  Fbx- 
lavu  —  QuEsnoR  ros  Jubt. 

In  an  action  on  an  insarance  policy,  evi- 
dence held  to  require  sabmission  to  the  jury 
of  the  question  whether  the  first  proniam  had 
been  paid. 

2,  Samk— iNSTBConoRS. 

An  instruction  that,  if  insured  paid  the 
flrst  piemium  at  the  time  the  policy'  was  de- 
livered or  at  any  other  time  before  bis  death, 
the  policy  became  in  force  and  plaintiif  was 
entitled  to  recover,  but  that  the  issuance  of 
a  properly  signed  and  countersigned  receipt  for 
tlie  first  prenuum  was  not  conclusive  of  the  fact 
tiiat  the  premium  was  paid,  though  sufficient, 
in  the  absence  of  countervailing  evidence,  to 
warrant  a  finding  of  such  fact,  was  proper. 

&   BVIDBRCB— FaILXHUC    TO    PBOOUBK   WITNKSS 
— PRESUlIFnONS. 

Where  an  insurance  agent,  who  Slivered 
a  policy,  was  not  in  the  employ  of  insurer  at 
the  time  of  the  trial  of  an  action  thereon, 
and  insurer  knew  nothing  of  bis  whereabouts, 
no  unfavorable  presumption  could  be  indulged 
against  insurer  for  failure  to  produce  the  agent 
as  a  witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  07.] 

4.  TbIAI,  —  MiSCOROUCT  OF  COURBEI.— AaGtr- 
XERT. 

Where  insurer  was  not  subject  to  an  un- 
favorable inference  l>ecau8e  of  its  Sailnre  to 
produce  the  agent,  who  delivered  the  policy,  as 
a  witness,  it  was  error  to  permit  plaintifTs 
counsel  to  call  the  jury's  attention  to  the  fact 
that  insurer  had  not  done  so,  and  to  insist 
that  the  failure  to  produce  entitled  the  jury 
to  draw  an  unfavorable  inference  against  in- 
surer liecause  sodi  agent  was  the  only  living 
person  who  knew  the  facts  concerning  the  pay- 
ment of  the  first  premium. 

Appeal  from  Clrcolt  Conrt,  Crawford  Coim- 
tj;  Jephtha  H.  Bvans,  Judge. 

Action  by  Alice  Perkins  against  the  Mutu- 
al Industrial  Indemnity  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

This  Is  an  action  against  appellant  on  a 
VOiUey  of  Ufe  insurance.  The  complaint  al- 
leged the  issuance  of  the  policy,  and  the 
death  of  the  assured,  and  recites  "that  said 
company  issued  to  her,  the  said  plaintiff, 
its  policy  of  insurance  to  which  it  attached 
the  receipt  of  said  company  for  the  said 
premium  signed  and  countersigned  as  the 
«mtract  reqnlres."  The  answer  admitted 
ttte  iasaanoe  of  the  policy  Tip<»i  which  the  ac- 


tion was  brought,  and  admitted  that  the  pol- 
icy bad  attached  to  it  a  receipt  for  the  flrst 
premium.  But  It  denied  that  snch  premium 
had.  In  fact,  been  paid,  and  alleged  that  the 
policy  was  void  for  want  of  consideration. 
The  appellee  introduced  the  policy  and  the 
receipt  for  the  premium.  The  policy  con- 
tained the  following  stipulation:  "This  con- 
tract shall  not  take  effect  until  it  is  delivered 
to  the  insured  while  in  good  health  and  the 
flrst  premltun  paid."  The  death  of  the  as- 
sured was  admitted.  The  appellant  adduced 
the  following  evidence:  Henry  Howell  tes- 
tlfled  that  he  knew  Jack  Perkins  in  his  life- 
time, and  Nicholson,  who  was  agent  of  the 
defendant  company;  that  Nicholson  sent  him 
the  policy  for  Perkins  as  it  Is  now  produced 
here  In  court,  or  one  similar  to  this  one,  with 
the  receipt  for  the  flrst  premium  as  it  is  now 
produced  In  court,  or  similar  one;  that  he 
sent  said  policy  and  receipt  to  Jade  Perkins 
by  his  son  Macy  HoweU.  Macy  Howell  tes- 
tified that  he  received  the  policy  in  suit,  or 
one  like  It,  with  the  receipt  for  the  flrst 
premium  attached  as  now,  or  one  like  it, 
from  his  father,  Henry  Howell,  and  deliver- 
ed the  same  to  said  Perkins;  that  Perkins 
did  not  pay  him  the  flnft  premium  and  he 
said  he  did  not  have  the  money  to  do  so; 
said  that  his  family  was  away  and  he  had  to 
send  for  them;  that  afterwards  Perkins 
and  be  had  an  Interest  in  some  lumt>er, 
and  Perkins  asked  witness  to  allow  him  to 
take  the  lumber  to  the  amount  of  $5  to  Van 
Bnren  saying  that  he  wanted  to  use  that  in 
paying  this  premium,  to  which  witness 
agreed;  that  after  that  time  Perkins  showed 
witness  a  letter  from  Nicholson  demanding 
the  payment  of  the  premium  on  the  policy, 
and  asked  witness  to  read  It,  which  he  did. 
Witness  then  asked  Perkins  if  he  bad  not 
used  that  lumber  money  in  paying  on  the 
policy  and  he  said,  "No."  Mrs.  Nancy  How- 
ell testified  that  she  was  present  when  her 
husband,  Macy  Howell,  delivered  the  policy 
with  the  premium  receipt  to  Jack  Pwkins; 
that  Perkins  did  not  pay  the  premium  at 
{fie  time,  saying  that  he  did  not  have  the 
money,  that  his  family  was  away  from  home, 
and  that  he  had  to  send  for  them;  that  about 
a  we^  before  Perkins'  death  he  told  wit- 
ness that  he  had  not  paid  for  that  policy. 
C.  E.  Strickland  testified  that  he  was  the 
secretary  of  the  defendant  company  who  pre- 
pared and  signed  the  policy  and  premium 
receipt  here  offered  in  evidence;  that  the 
defendant  never  received  the  flrst  premium; 
that  Nicholson  is  not  in  the  employ  of  the 
defendant  and  witness  does  not  know  his 
whereabouts.  Thereupon  the  defendant  rest- 
ed. The  appellant  asked  a  peremptory  in- 
stmctlon  which  was  refused.  The  court,  at 
the  request  of  appellant,  gave  the  following: 

(a)  It  yon  find  from  the  evidence  that  Jack 
Perkins  never  paid  the  flrst  premium  on  the 
policy  sued  upon,  then  the  policy  never  was 
in  force  and  you  will  find  for  the  defendant. 

(b)  If  yon  find  from  the  evidence  that  the 
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flret  premlom  was  not  paid  wben  the  receipt 
and  policy  were  d^Tered  to  Jack  Perkins, 
the  burden  Is  then  upon  the  plaintiff  to  iNnre 
the  payment  of  that  premium  before  the  death 
of  Jack  Perkins.  The  court,  on  its  own  mo- 
tion, gave  the  following:  (1)  If  yon  find 
from  a  preponderance  of  the  evidence  that 
Perkins  paid  the  first  premium  at  the  time 
the  policy  was  delivered,  or  at  any  other 
time  before  his  death,  then  you  will  find  for 
the  plaintiff  the  amount  of  the  policy  sued  on, 
and,  unless  this  appears  from  a  preponder- 
ance of  the  evidence,  yon  will  find  for  the 
defendant  (2)  The  issuance  of  a  properly 
signed  and  countersigned  premium  receipt  for 
the  first  premium  is  not  conclusive  of  the 
fact  that  the  premium  was  paid,  but,  in  the 
absence  of  countervailing  evidence,  the  Jury 
would  be  warranted  in  finding  that  tlie  pre- 
mium was  paid.  But,  when  other  evidence 
tending  to  show  that  the  policy  and  receipt 
were  delivered  without  the  actual  payment 
of  the  first  premium  is  Introduced,  then  It 
la  for  the  Jury  to  say,  on  all  the  evidence, 
whether  the  evidence  tending  to  show  pay- 
ment outweighs  that  which  tends  to  show 
nonpayment  If  it  does,  you  will  find  for 
the  plaintiff,  If  It  does  not  yen  will  find  for 
the  defendant  Counsel  for  appellee,  in  Ills 
argument  to  the  Jury,  stated  that  as  the  de- 
fendant had  failed  to  produce  Its  agent  Nich- 
olson, the  presumption  of  law  was  that  If 
he  had  been  produced,  his  evidence  would 
Ebve  been  against  the  defendant's  claim. 
The  court  of  its  own  motion,  interrupted 
the  counsel  and  told  htm,  in  the  presence  and 
hearing  of  the  Jury,  that  there  was  no  such 
presumption,  but  that  the  counsel  for  the 
plaintiff  might  call  attention  to  the  matter 
as  a  fact  and  the  Jury  wonld  be  the  Judges 
of  whether  the  absence  of  the  agent  Nichol- 
son, would  warrant  any  unfavorable  Infer- 
ence against  defendant  or  not  under  all  the 
circumstances  of  the  case.  C!ounsel  for  the 
def^idant  then  Interposed  and  objected  to 
the  court  permitting  counsel  for  the  plaintiff 
to  call  the  attention  of  the  Jury  to  the  ab- 
sence of  Nicholson  at  all.  The  objection  was 
overruled,  and  defendant  excited.  The 
counsel  for  the  plaintiff  then,  in  Ills  argument 
to  the  Jury,  called  the  attention  of  the  Jury 
to  the  fact  that  the  defendant  had  not  pro- 
duced Nicholson,  and  Insisted  that  Its  failure 
to  produce  him  would  warrant  the  Jury,  un- 
der the  circumstances,  to  draw  an  unfavoi^ 
able  inference  against  defendant  that  tha 
premium  had  been  paid,  as  Nicholson  was 
perhaps  the  only  living  person  who  knew 
certainly  the  facta  about  the  payment  of  the 
premium.  At  the  conclusion  of  the  argument 
the  defendant  In  writing,  requested  the  court 
to  instruct  the  Jury  that:  "(c)  There  is  no 
presumption  against  the  defendant  by  reason 
of  the  absence  of  Nicholson,  It  being  shown 
that  he  is  no  longer  in  the  employment  of 
the  defendant"  which  Instruction  the  court 
refused  to  give,  and  the  defendant  at  the 
tUnt  excited.    Thereupon  the  Jury  retired 


to  consider  of  its  verdict  and  <m  fhe  same 
day  returned  into  court  bringing  with  them 
their  verdict  for  the  plaintiff  in  the  sum  of 
1600  with  6  per  cent  Interest  from  April  S, 
190S. 

Mechem  &  Mechem,  for  appellant  J.  B. 
London,  for  tppeiOM. 

WOOD,  J.  (after  stating  the  facts).  The 
court  did  not  err  in  refusing  a  pa«mptory 
Instruction  for  appellant  It  was  a  Question 
for  the  Jury,  under  the  evidence,  as  to  wbetb- 
er  or  not  the  premium  had  been  paid.  The 
court  correctly  Instructed  the  Jury  on  that 
question.  But  the  conrt  erred  Ih  pwrmlttliig 
counsel  for  the  appellee  in  his  argument  "to 
call  attention  to  the  fact  that  the  defendant 
[appellant]  bad  not  produced  Nicholson,  and 
to  Insist  that  Its  failure  to  prodoce  him 
would  nvarrant  the  Jury,  under  the  circum- 
stances, to  draw  an  unfavorable  Inferenea 
against  the  defendant  [appelant]  that  tbe 
premium  had  been  paid,  as  Nicholson  waa 
perhaps  the  only  living  person  who  knew  cer^ 
tainly  the  facts  about  the  payment  of  the 
premium,"  and  erred  In  refusing  to  Inatmct 
that  no  presumption  unfavorable  to  appel- 
lant could  be  indulged  on  account  of  the  ab- 
sence of  Nicholson.  The  uncontradicted 
proof  showed  that  Nicholson  was  not  In  tbe 
employ  of  appellant  at  the  time  of  the  trial, 
and  that  appelant  knew  nothing  of  hla 
whereabouts.  Tbe  witness,  under  audi  dr- 
cnmstances,  is  as  acceaalble  to  one  party  as 
the  other.  Therefore,  no  unfavorable  pre- 
sumption can  be  Indulged  against  either  for 
a  failure  to  produce  the  witness.  Reynolds 
V.  Railway  (Tex.  Olv.  App.)  86  S.  W.  «iS. 
See,  also,  Daggett  v.  Ghamplaln  Mfg.  Co. 
(Vt)  47  Atl.  1081;  Scovlll  v.  Baldwin,  21 
Conn.  816;  Dlel  v.  Ho.  Fac.  Ry.  Co.,  S7  Ho. 
App.  464 

Reversed,  and  ronanded  for  a  new  trlaL 

On  Rehearing. 

PER  OURIAM.  Appellant  Insists  that  the 
evidence  of  two  witnesses  completely  over- 
threw the  prima  facie  case  mad*  by  tbe  de- 
livery of  tbe  policy  and  receipt  Tbe  oft-re- 
peated declaration  of  this  court  that  tbe  testi- 
mony of  witnesses,  unlmpeached  and  nncoa- 
tradicted,  reasonable  and  consistent  in  Itsdf, 
and  not  In  conflict  with  other  testimony  or 
established  facts,  cannot  be  arbitrarily  dis- 
regarded, Is  relied  upon;  and  appellant  tspe- 
dally  relies  oa>  as  applicable  to  this  case,  the 
last  application  of  this  principle  in  the  recent 
case  of  Railway  Co.  v.  Ben  Lewis  (AA.)  97 
S.  W.  68.  The  court  has  gone  carefully  over 
the  evidence  again,  and  Its  discussion  rcTeals 
this  difference  of  opinion:  S<Mne  of  the 
Judges  do  not  regard  it  as  falUng  within  tbls 
category,  and  do  not  ttilnk  it  squaces  wltb 
tbe  business  principles  Involved  in  tbe  trans- 
action, and  that  it  presatts  an  unusual.  If 
not  unreasonable,  story;  others  are  doubtful 
of  tbe  application  vt  tbls  ^Indple  to  this 
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evidence;  and  one  thinks  tbe  eridenoe  falls 
■qnarely  within  the  rule.  This  diversity  of 
opinion  of  the  character  of  this  evidence  dem- 
onatratea  that  the  mlnda  of  men  may  well 
differ  about  It,  and  therefore  It  should  go  to 
the  jnry. 
Motion  to  modify  denied. 


WOOD  V.  STEWART. 
(Snpreme  Court  of  Arkansas.    Dec.  10,  1906.) 

1.  JuDGMEirr  —  Equitabuc  Relikt— FsAnn- 
DI.KRT  AaanocENT. 

Blqaity  will  not  enj4^n  enforcement  against 
plalntlS  of  a  judgment  obtained  by  defendant 
against  him  and  B.,  on  the  ground  that  before 
the  action  plaintifl  and  defendant  entered  into 
an  agreement  for  the  rendition  of  Judgment 
against  plaintiff.  In  order  that  B.  might  be 
brought  into  tbe  jnriadiction  of  the  circuit 
court  of  that  county,  and  that  the  judgment 
■honid  not  be  enforced  against  plaintiff,  and 
that  no  defense  was  made  by  him,  the  relief 
sought  being,  in  effect,  the  enforcement  of  an 
agreement  which  was  not  only  a  fraud  on  B. 
bat  on  the  conrt,  and  both  parties  being  in 
pari  delicto. 

(Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol  30.  Jndgmoit,  I  838 ;  vol.  10.  Equity,  ff 
185-lSnr;   vS.   11,   Contracts,   |J   684-688.] 

2.  GuARAirrr— Extent  of  Liabilitt. 

Where  B.  sold  a  jack  to  W.  and  in  a  vrrlt- 
ing  made  certain  guaranties  as  to  him,  and 
after  agreeing,  if  the  Jack  failed  to  come  np 
to  the  gnaranties,  he  would  refund  the  pnr^ 
diase  money  and  pay  W.  $100  for  expense  of 
keeping  him,  and  subjoined  thereto  beiow  his 
signature  was  the  agreement  signed  by  him 
and  8.  that,  if  the  jack  failed  to  come  up 
to  the  written  guaranty,  they  wonld  pay  to 
W.  $100  as  a  forfeit  over  and  above  the  care 
and  keeping,  the  liability  of  S.  does  not  include 
the  repayment  of  the  purchase  price. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
v<d.  24,  Guaranty,  |  38.] 

t.  Judgment— Conbbkt—Pbbsumptiok. 

Where,  when  S.  agreed  that  W.  might  take 
judgment  against  him,  the  only  point  of  dif- 
ference between  them  was  whether  the  signature 
of  S.  to  an  agreement  of  B.  with  W.  was  as 
witness  or  as  a  party,  and,  even  if  lie  signed 
it  as  a  party,  his  liabiiity  was  less  than  that 
of  B.,  it  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  he  agreed  to  a 
judgment  only  for  the  amount  for  which  he 
would  be  liable  if  he  signed  as  a  party. 
4.  Same  —  Fbattd  ob  Mistake  in  Pboouxb- 

XENT  —  Revkdt. 

The  ronedy  to  vacate  or  modify  a  judg- 
ment for  fraud  or  mistake  in  its  procurement 
is  j^  proceedings  at  law,  ander  Kirby's  Dig. 
H  3224,  4431,  in  the  conrt  whidi  rendered  it 

lEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  80,  Judgment  i  679 ;  vol.  17,  Dismissal  and 
Nonsnit  f  111;  vol.  89,  Pleading,  f  712;  vol. 
48,  Trial,  ii  28-30.] 

6.  AonoM— BIbbob  Afl  TO  Chabaoteb  or  Skh- 
EDT— Change  vboh  Equity  to  Law. 

Kirby's  Dig.  |  6991,  providing  that  an  er- 
ror of  plaintiff  as  to  the  kind  of  proceedings 
adopted  shall  not  cause  dismissal  of  the  ac- 
tion, but  merely  a  change  into  the  proper 
prooeedinga  by  amendment  of  the  pleadings  and 
a  transfer  to  the  proper  docket  applies  where 
one  sues  in  equity  when  his  remedy  is  at  law. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vd.  1,  AcUon.  {{  812,  318.] 

Appeal  from  Crawford  Chancery  Conrt; 
J.  y.  Bonrland,  ObaDcellor. 


Suit  by  S.  W.  Stewart  against  John  F. 
Wood-  Decree  for  plaintiff.  Defendant  ap- 
peals.    Beversed  and  remanded. 

Sam.  B.  Chew,  for  appellant  Winchester 
&  Martin,   for  appellee. 

McCCIXOCH,  J.  Appellant,  John  r.  Wood, 
purchased  a  jack  from  one  H.  N.  Bell  for 
tbe  price  of  $500,  which  waa  paid.  At  tbe 
time  of  tbe  sale  a  written  instrument  in 
the  following  form  was  executed  to  appellant, 
the  signature  thereto  of  appellee,  S-  W. 
Stewart,  appearing   aa  shown  below,  viz.: 

"Van  Bnren,  Arkansaa,  12-8-02. 

"I  hereby  guarantee  the  Jack,  'Cas  Miles,' 
now  at  Van  Bnren,  Arkansas,  to  be  a  good 
server  of  mares  and  a  good  foal  getter. 

"I  farther  guarantee  that  he  will  sire  as 
good  crop  of  mules  as  any  jack  now  In 
Arkansas.  If  be  fails  to  do  bo,  or  falls  ou 
any  of  the  above  guarantee,  I  agree  to  refnnd 
the  purchase  money  paid  for  said  jack,  and 
take  him  back  and  pay  purchaser,  John  F. 
Wood,  a  reasonable  compensation -for  care 
and  keep  of  said  Jack,  said  amount  to  be  one 
hundred  dollars.  It  Is  understood  that  said 
Jack  Is  to  be  properly  bandied  and  kept. 

"I  guarantee  said  jade  at  this  time  sound 
and  healthy.  I  giurantee  said  jack  to  be 
free  from  climate  fever.  Jack  to  be  delivered 
at  Dyer,  Ark.,  In  good  condition. 

"Harry  N.  Bell. 

f Reference:  Taylor  National  Bank  of 
Taylor,  Texas;  State  Bank  of  Texarkana, 
Ark. 

"In  case  said  Jack  fails  to  come  up  to 
written  guarantee  I  agree  to  pay  said  J.  T. 
Wood  one  hundred  dollars  as  a  forfeit  over 
and  above  care  and  keeping. 

"Harry  N.  Bell. 
"S.   W.   Stewart 
"WltneMi  W.  N.  Boatrlght 

"O.  N.  Gray." 

Appellant  and  appellee  both  resided  In 
Crawford  county,  Ark.,  and  Bell  In  Miller 
county.  Appellant  Instituted  an  action  In 
the  circuit  court  of  Crawford  county  against 
Bell  and  Stewart  in  which  he  alleged  that 
they  had  executed  to  him  a  written  agree- 
ment whereby  they  guarantied  said  Jack,  and 
agreed  to  refund  tbe  purchase  price  and  pay 
appellant  a  forfeit  of  $100  and  the  exi)ense 
of  keeping  the  Jack  in  the  event  of  a  breach 
of  the  guaranty.  He  also  alleged  that  the 
Jack  bad  not  come  up  to  the  guaranty  and 
prayed  judgment  against  them  for  $500,  the 
price  paid  for  the  ja(*,  with  Interest,  $100 
for  expenses  of  keeping  It,  and  $100  forfeit 
Before  tbe  commencement  of  the  action  ap- 
pellant and  one  of  his  attorneys  had  several 
times  mentioned  the  transaction  to  Stewart 
and  dalmed  that  he  was  liable  on  the  Instru- 
ment of  writing  In  question,  but  the  latter 
always  asserted  that  he  had  only  signed  it 
as  a  witneoB  to  Bell's  signature  and  that 
he  was  not  liable  thereon  for  any  sum.     A 
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short  whHe  before  commencement  of  the  ac- 
tion appellant's  attorney  Informed  appellee, 
who  still  Insisted  that  be  bad  signed  the 
writing  in  question  only  as  witness,  that 
appellant  wanted  to  sue  on  the  writing  and 
Join  appellee  and  Bell  both  In  the  suit  as 
defendants  so  as  to  give  the  circuit  court  of 
Crawford  county  Jurisdiction  of  the  per- 
son of  Bell  upon  service  of  summons  in  Mil- 
ler county  where  he  resided,  and  said  at- 
torn^ proposed  to  appellee  that  If  he  (ap- 
pellee) would  offer  no  defense  to  said  action 
and  Judgment  should  go  against  him,  appel- 
lant would  not  enforce  the  Judgment  against 
him.  Appellee  accepted  this  offer,  the  action 
was  commenced  and  summons  was  served  on 
Bell  in  Miller  county  and  on  appellee  In 
Crawford  county.  Bell  employed  an  attor- 
ney who  filed  an  answer  for  appellee  deny- 
ing any  liability  upon  the  writing  In  ques- 
tion, and  alleging  that  he  signed  same  only 
as  a  witness  to  Bell's  signature.  He  also 
filed  for  Bell  a  plea  questioning  the  Jurisdlo 
tion  of  the  court  on  the  ground  that  he  had 
been  summoned  in  another  county.  On  a 
trial  of  the  same  before  the  circuit  Judge, 
sitting  as  a  Jury,  he  found  that  Bell  and 
Stewart  were  both  liable  on  the  written 
guaranty  and  rendered  Judgment  against 
both  for  said  sum  of  $600,  the  price  of  the 
jtudk,  with  interest,  and  the  further  sum  of 
$100  for  the  expense  of  keeping  the  Jack. 
The  Judgment  expressly  provided  that  ex- 
ecution should  not  be  Issued  against  Stewart 
until  the  plaintiff's  remedy  against  Bell 
should  be  exhausted.  This  Judgment  was  not 
appealed  from.  Appellant  caused  execution 
to  be  Issued  against  Bell  to  the  sheriff  of 
Miller  county,  which  was  returned  un- 
satisfied, and  he  then  sought  to  enforce  the 
Judgment  against  Stewart  by  Issuance  of 
execution  against  him.  Appellee,  Stewart, 
then  instituted  this  suit  in  equity  against 
appellant  to  restrain  the  latter  from  attempt- 
ing to  enforce  said  Judgment  His  complaint, 
after  setting  forth  the  transaction  concern- 
ing the  sale  of  the  Jack  and  the  rendition  of 
the  Judgment  and  Issuance  of  execution, 
proceeds  as  follows:  "Plaintiff  now  alleges 
that  he  did  not  sign  said  written  guaranty  as 
guarantor,  but  as  witness,  and  that  he  was 
not,  at  the  time  said  Judgment  was  rendered, 
and  Is  not  now,  legally  or  morally  bound 
by  said  written  guaranty ;  that  he  has  never 
seen  said  writing  since  he  signed  the  same 
as  witness,  but  is  informed  and  believes  and 
charges  upon  information  and  belief  that 
said  writing  is  now  in  the  hands  of  the  said 
defendant,  John  F.  Wood,  or  of  his  attorney 
of  record  In  said  suit;  that  the  said  Harry 
VS.  Bell,  at  the  time  suit  was  brought  upon 
said  written  guaranty  as  aforesaid,  was  a 
resident  of  Miller  county.  Ark.,  and  this 
plaintiff  then  and  now  a  resident  of  Craw- 
ford county.  Ark. ;  that,  before  said  suit  was 
Instituted,  the  said  attorney  of  record  in  said 
Bolt  for  the  said  John  F.  Wood  came  to  this 


plaintiff  and  told  him  he  wac  girfng  to  sue  on 
said  wrlttea  guaranty;  that  he  was  going  to 
sue  said  Bell  and  this  plaintiff;  that,  if 
this  plaintiff  would  not  defoid  said  suit, 
he  should  never  be  called  upon  to  pay  any 
Judgment  that  might  be  rendered  against 
him  In  the  suit ;  that  he  wanted  to  try  the 
suit  In  Crawford  county,  and,  If  he  would 
make  this  agreement  with  him,  be  would 
give  him  a  written  guaranty  signed  by  him- 
self and  his  client,  the  said  John  F.  Wood, 
that  he  should  never  be  called  uptu  to  pay 
anything  upon  any  Judgment  that  might  be 
rendered  against  him  in  the  case;  that  this 
plaintiff  told  blm  that  his  word  was  good  to 
him  and  that  he  would  not  defend  the  suit 
upon  that  agreement;  that  af towards  he 
was  sued  Jotattly  with  the  said  Bell  at  the 
June,  lfl04,  term  of  the  Crawford  circuit 
court;  that  he  employed  no  attorney  and 
did  not  defend  said  suit;  that  he  was 
summoned  as  a  witness  for  the  said  Bell  and 
testified  In  the  case;  that  Judgment  was 
rendered  against  blm  as  hereinbefore  set 
out;  that  he  took  no  steps  to  have  said 
Judgment  set  aside;  did  not  ask  for  a  new 
trial;  that  no  bill  of  exceptions  was  filed; 
that  he  did  not  know  what  Character  of 
Judgment  was  rendered  against  him  nor  the 
amount  of  it;  that  be  was  absolutely  quies- 
cent in  the  whole  matter,  resting  implicitly 
upon  the  agreement  made  by  him  with  and  at 
the  solicitation  of  the  attorney  of  record  of 
the  said  John  F.  Wood  in  said  case."  The 
prayer  of  the  complaint  is  that  appellant  be 
perpetually  enjoined  from  attempting  to 
enforce  said  Judgment  against  appellee.  Ap- 
pellant filed  bis  answer  alleging  that  appellee 
signed  the  writing  as  guarantor  and  was 
equally  bound  with  Bell ;  admitted  that  agree- 
ment had  been  made,  as  alleged  In  the  com- 
plaint, between  appellant's  attorney  and  ap- 
pellee to  the  effect  that  appellee  should  make 
no  defense,  and  that  the  Judgment  should 
not  be  enforced  against  him,  but  alleged  that 
appellee  had  violated  the  agreement  by  «n- 
ploying  counsel,  filing  an  answer,  and  de- 
fending the  action  brought  by  appelant 
against  him  and  Bell,  and  that  the  agree- 
m«it  was  rescinded  by  mutual  consent  be- 
fore the  Judgment  was  rendered.  Appellant 
also  alleged  In  his  answer  that  the  question 
of  appellee's  liability  as  guarantor  was  ex- 
pressly put  In  Issue  and  adjudicated  in  th» 
action  in  the  circuit  court  and  the  Judgment 
of  that  court  In  said  action  was  pleaded  In 
bar  of  appellee's  right  to  have  it  again  ad- 
judicated. The  d^MsItions  of  all  the  parties 
to  the  controversy  were  taken  and  read  at 
the  hearing  of  this  cause — the  depositions  df 
appellant  and  appellee,  appellant's  attorney, 
who  entered  into  the  agreement  with  appellee 
concerning  the  Judgment  to  be  obtained  in 
the  circuit  court.  Bell  and  the  attorney  who 
appeared  for  him  in  the  circuit  court  and  tb» 
circuit  Judge  before  whom  the  action  was 
tried. 
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Under  our  view  of  tbe  law  applicable  to 
this  case  It  would  serve  no  useful  purpose  to 
dlacnas  tbe  evidence  in  detail,  or  to  determine 
where  the  weight  of  it  lies.  It  is  sufficient 
to  say  that  there  Is  no  material  conflict  be- 
twe«i  the  testimony  of  appellant's  attorney 
and  appellee  concerning  the  agreement  they 
enttted  Into,  but  they  disagree  as  to  what 
occurred  between  them  after  an  answer  had 
been  filed  for  appellee  in  the  action.  The  at- 
torney testified  that,  whai  the  answer  was 
filed  and  after  appellee  failed  to  have  it 
withdrawn  and  appeared  in  court  by  attorney 
contesting  the  salt,  he  expressly  repudiated 
the  agreement  and  so  notified  appellee.  On 
the  other  band,  appellee  testified  that  he 
neither  employed  an  attorney  nor  author- 
Iced  the  filing  of  the  answer,  that  he  did  not 
appear  in  the  action  except  as  witness  sum- 
moned by  Bell,  and  that  appellant's  attorney 
did  not  notifjr  him  of  any  repudiation  of  the 
agreement  He  testified  that  he  had  no  infor- 
mation that  he  was  expected  to  pay  the  Judg- 
ment until  long  after  Its  rendition  and  the 
adjournment  of  the  circuit  court  Upon  this 
point  tbe  testimony  is  conflicting,  and  it  is 
unnecessary  for  us  to  reconcile  or  settle  the 
conflict  Tbe  diflTerence  lies  either  in  the  rec- 
ollections of  the  two  witnesses  as  to  the  sub- 
stance of  a  conversation  which  occurred  be- 
tween them  during  the  progress  of  tbe  trial 
in  tbe  circuit  court,  or  In  a  misinterpretation 
on  tbe  part  of  one  of  them  of  the  statements 
made  by  the  other.  As  already  stated  it  is 
unnecessary  for  us  to  attempt  to  reconcile 
this  conflict,  for,  according  to  appellee's  own 
version,  he  is  not  entitled  to  tbe  relief  he 
se^s  and  which  the  chancellor  granted.  This 
suit  is  no  more  nor  less  than  an  effort  to  re- 
quire specific  performance  of  appellant's 
agreement  not  to  enforce  the  Judgment  ob- 
tained in  tbe  circuit  court  He  sets  forth  an 
agreement  entered  Into  with  appellant  for  the 
rendition  of  a  Judgment  against  himself  in 
order  that  Bell  might  also  be  brought  Into  the 
Jurisdiction  of  the  Crawford  circuit  court 
and  asks  a  court  of  equity  to  enforce  appel- 
lant's agreement  with  bim  not  to  attempt  to 
collect  the  Judgment  Should  a  court  of  eq- 
uity grant  such  relief?  The  agreement  be- 
tween these  parties  was  one  plainly  in  viola- 
tion of  the  rights  of  Bell  and  operated  as  a 
fraud  upon  the  Jurisdiction  of  the  circuit 
court  The  statute  provides  that,  In  an  ac- 
tion upon  a  transitory  cause  of  action  Institut- 
ed against  several  defendants,  "tbe  plaintiff 
shall  not  be  entitled  to  Judgment  against  any 
of  them  on  tbe  service  of  summons  in  any 
other  county  than  that  in  which  the  action 
Is  brought  where  no  one  of  the  defendants  Is 
summoned  in  that  county  or  resided  therein 
at  the  conunencement  of  the  action,  or  where, 
If  any  of  them  resided,  or  were  summoned  in 
that  county,  the  action  Is  discontinued  or  dis- 
missed as  to  them  or  Judgment  therein  is 
rendered  in  their  favor,  unless  the  defendant 
summoned  in  another  county,  having  appear- 
ed in  the  action,  failed  to  object  before  Judg- 


ment to  Its  proceeding  against  him."  Eirfoy's 
Dig.  i  6074.  In  the  action  against  Bell  and 
Stewart  in  the  circuit  court  Bell  did  appear 
and  object  to  the  proceeding  against  him,  but 
the  Judgment  against  his  codefendant,  who 
resided  in  the  county,  barred  him  absolutely 
from  objecting  to  tbe  exorcise  of  the  court's 
Jurisdiction.  He  was  bound  to  submit  to  that 
Jurisdiction  unless  tbe  action  had  been  dis- 
continued or  dismissed  as  to  Stewart  or  Judg- 
ment rendered  in  his  (Stewart's)  favor.  It 
is  true,  an  answer  was  file<|  and  tbe  case  was 
defended  In  the  name  of  appellee,  but  he  con- 
tends now  that  he  neither  employed  the  at- 
torney who  filed  It  nor  authorized  bim  to  file 
It  and  tbat  he  appeared  at  tbe  trial  only  as 
witness  for  Bell.  This  contention  Is  the 
basis  of  appellee's  claim  for  equitable  relief 
against  the  Judgment,  and,  in  order  to  get 
such  relief,  he  shows  that  be  entered  Into  an 
agreement  to  deprive  Bell  of  his  right  to  ob- 
ject to  tbe  Jurisdiction  of  the  court  and  to  im- 
pose upon  the  court  the  exercise  of  a  Jurisdic- 
tion which  did  not  rightfully  belong  to  it. 
In  other  words,  appellee,  in  order  to  get  re- 
lief preventing  the  enforcement  of  this  Judg- 
ment against  him,  must  plead  and  establish 
an  agreement  of  his  own  which  was  a  legal 
fraud  upon  his  codefendant  and  upon  the 
court.  He  asks  for  the  enforcement  of  an 
agreement  which  he  shows  was  entered  Into 
for  the  sole  purpose  of  wrongfully  comi)ellIng 
Bell  to  submit  himself  to  the  Jurisdiction  of 
the  Crawford  circuit  court,  and  of  compelling 
the  court  to  exercise  that  Jurisdiction  wrong- 
fully. He  now  says  be  was  not  liable  at  all 
in  the  action,  but  that  he  agreed  not  to  ap- 
pear, and  consented  to  Judgment  for  the 
purpose  of  wrongfully  holding  Bell  within  the 
jurisdiction  of  tbe  court  The  Judgment  was 
rendered  by  a  court  having  Jurisdiction  of 
the  subject-matter  and  of  the  person  of  ap- 
pellee, and,  in  order  to  set  it  aside  or  pre- 
vent Its  enforcement  be  sets  up  bis  own 
wrongful  agreement 

It  is  a  familiar  principle  tbat  a  court  of 
equity  will  not  lend  its  aid  to  enforce  an 
Illegal  contract  or  one  based  upon  an  Illegal 
or  Immoral  consideration.  2  Pom.  Eq.  Juris- 
prudence, {  929  et  seq.  This  doctrine  is  most 
frequently  applied  In  cases  where  a  grantor 
seeks  to  regain  property  which  he  has  con- 
veyed to  another  for  tbe  fraudulent  purpose 
of  cheating  his  creditor.  In  such  cases  courts 
of  equity  refuse  relief  and  leave  tbe  parties 
where  they  found  them,  but  the  application 
of  tbe  principle  is  not  limited  to  tbat  par- 
ticular class  of  cases.  Wherever  a  plaintiff 
comes  into  a  court  of  equity  and  must  rely, 
as  the  foundation  of  bis  relief,  upon  a  con- 
tract which  Is  Illegal,  he  proves  himself  out  of 
court  for  the  court  will  not  lend  Its  aid  to 
enforce  such  a  contract.  The  bare  statement 
of  his  grounds  for  relief  bears  ou  Its  face 
the  death  wound  to  bis  cause  of  action.  It 
is  not  essential  that  tbe  contract  should  con- 
cern an  act  criminal  in  its  nature  before  the 
court  will  refuse  to  enforce  It    If  it  la  a 
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coDtract  for  the  doing  of  an  Illegal  or  Im- 
moral thing,  or  one  contrary  to  statute  or  pab- 
lic  policy,  whether  It  be  criminal  or  not,  a 
court  of  equity  will  not  enforce  the  contract 
Story's  Eq.  Jur.  i  296,  296a;  Pom.  Eq.  Jur. 
H  929-939;  Mendel  BroB.  v.  Daries,  46  Ark. 
420;  Woodruff  v.  Berry,  40  Ark.  261;  Mc- 
Mullen  V.  Hoffman,  174  TJ.  S.  630,  19  Sup. 
Ct  839,  43  L.  Ed.  1117 ;  Atcheson  v.  Mallon, 
43  N.  Y.  147,  3  Am.  Rep.  678.  Mr.  Justice 
Peckham  In  delivering  the  opinion  of  the  Su- 
preme Court  of  the  United  States  In  McMul- 
len  T.  Hoffman,  supra,  said:  "The  author- 
ities from  the  earliest  time  to  the  present 
unanimously  hold  that  no  court  will  lend  its 
assistance  in  any  way  towards  carrying  out 
the  terms  of  an  illegal  contract  In  case  any 
action  Is  brought  in  which  it  is  necessary  to 
prove  the  Illegal  contract  in  order  to  main- 
tain the  action,  courts  will  not  enforce  it  nor 
will  they  enforce  any  alleged  rights  springing 
from  such  contract  In  cases  of  this  kind 
the  maxim  is  'potior  est  conditio  defend- 
entls.' "  Within  this  rule  fall  contracts  inter- 
fering with  Judicial  proceedings  or  wrongfully 
imposing  upon  the  Jurisdiction  of  the  courts. 
"All  agreements  directly  or  indirectly  pre- 
venting or  controlling  the  due  administra- 
tion of  Justice  are  opposed  to  the  universal 
and  most  elementary  principles  of  public 
policy,  whatever  be  their  form  and  immediate 
purpose,  and,  however  innocent  may  be  the 
motives  of  the  parties,  they  are  invalid."  2 
Pom.  Eq.  Jur.  8  936;  1  Story's  Eq.  Jur.  | 
205;  Goble  v.  O'Connor,  43  Neb.  49,  61  N. 
W.  131;  Camp  v.  Bruce,  96  Va.  621,  81  S. 
E.  901,  43  li.  R.  A.  146,  70  Am.  St  Rep.  873. 
The  effect  of  this  agreement,  however  free 
the  minds  of  the  parties  may  have  been  from 
any  actual  Intention  to  perpetrate  a  culpable 
wrong,  was  a  fraud,  not  only  upon  Bell,  but 
upon  the  court  If  appellee  was  not  In  fact 
liable  on  the  contract  and  Bell  only  was  li- 
able, then  Bell  was  deprived  of  bis  right  to 
t>e  sued  In  the  county  of  his  residence  or  In 
the  county  where  summons  should  be  served 
on  bim.  And  it  was  as  well  a  fraud  on  the 
Jurisdiction  of  the  court  for  these  parties. 
In  order  to  apparently  give  the  court  Juris- 
diction, to  make  an  agreement  permitting  the 
court  to  render  a  Judgment  against  appellee 
which  was  fictitious  and  unenforceable  and 
was  to  be  considered  no  Judgment  at  all. 
But  It  Is  only  where  both. parties  to  such  a 
contract  are  In  pari  delicto  that  courts  will 
refuse  to  enforce  It  Where  the  party  suing 
is  guilty  but  not  equally  in  wrong,  a  court 
should  not  refuse  relief.  "Such  an  inequality 
of  condition,"  says  Mr.  Pomeroy,  "exists  so 
that  relief  may  be  given  to  the  more  Innocent 
party.  In  two  distinct  classes  of  cases:  (1) 
It  exists  where  the  contract  is  intrinsically 
illegal  and  is  of  such  a  nature  that  the  under- 
takings or  stipulations  of  each,  if  considered 
by  themselves  alone,  would  show  the  parties 
equally  In  fault  but  are  collateral  and  in- 
cidental circumstances  attending  the  trans- 
action, and  affecting  the  relation  of  the  two 
parties,  which  makes  one  of  them  compara- 


tively free  from  fault  Such  circumstances 
are  imposition,  oppression,  duress,  threats, 
undue  Influence,  taking  advantage  of  neces- 
sities or  of  weakness,  and  the  like,  as  a  means 
of  Inducing  the  party  to  alter  Into  the  agree- 
ment or  of  procuring  him  to  execute  and  per- 
form It  after  it  had  been  voluntarily  entered 
into.  (2)  The  condition  also  exists  where, 
in  the  absence  of  any  incidental  and  collateral 
circumstances,  the  contract  is  Illegal,  but  is 
Intrinsically  unequal,  is  of  such  a  nature  that 
one  party  is  necessarily  Innocent  as  compared 
with  the  other;  the  stipulations,  undertak- 
ings, and  position  of  one  are  essentially  less 
illegal  and  blameworthy  tlian  those  of  the 
others."  Pom.  Eq.  Jur.  |  942;  Story's  ESq. 
Jur.  I  201.  The  first  of  the  foregoing  classi- 
fications of  those  who  are  participants  in  the 
wrong  contemplated  by  a  contract  but  who 
do  not  stand  equal  in  the  wrong,  is  recognized 
by  this  court  in  the  case  of  Hutchinson  T. 
Park,  72  Ark.  609,  82  S.  W.  843,  where  it 
was  sbown  that  one  party  of  superior  intel- 
ligence who  stood  In  a  relation  of  confidaiec 
with  another  took  advantage  of  bis  position 
to  Induce  the  other  to  execute  to  him  a  con- 
veyance in  fraud  of  the  rights  of  creditors. 
The  court  held  that  the  parties  were  not  In 
pari  delicto.  In  the  case  at  bar  there  is  not 
however,  any  of  the  elements  falling  within 
the  classifications  laid  down  by  Pomeroy  or 
within  the  distinction  made  by  this  court  In 
Hutchinson  v.  Park,  supra.  There  was  no 
oonfld^tlal  relation  existing  between'  appel- 
lant or  his  attorney  and  appellee,  nor  was 
there  any  sort  of  advantage  taken  in  making 
the  agreement  It  Is  true  appellant's  attorney 
had  a  superior  knowledge  of  the  law,  but  bis 
proposition  to  appellee  carried  with  It  fnll 
information  that  the  thing  sought  to  be  ac- 
complished by  the  agreement  was  contrary 
to  law.  He  said.  In  effect  to  appellee:  'The 
only  way  I  can  legally  get  Bell  into  the  court 
of  this  coimty  is  to  sue  you  Jointly  with  him 
and  recover  Judgment  against  you.  If  yon 
will  agree  to  make  no  defense  and  permit  me 
to  take  Judgment  against  you,  I  will  not  en- 
force the  Judgment"  Doubtless  both  parties 
were  Innocent  of  any  actual  IntenUon  to  com- 
mit a  legal  or  moral  wrong,  but  they  both 
knew  precisely  what  was  to  be  accomplished 
and  knew  the  effect  of  their  agreement  upon 
the  rights  of  Bell,  and,  if  either  party  was 
caught  in  the  trap,  the  door  of  relief  Is  closed 
equally  against  them  both.  Appellee  having 
agreed  to  a  Judgment  against  himself  cannot 
be  heard  either  In  a  court  of  law  or  equity 
to  ask  that  It  be  set  aside. 

It  does  not  appear  from  the  pleadings  and 
evidence,  however,  that  appellee  agreed  to  a 
Judgment  against  himself  for  the  full 
amount  for  which  the  Judgment  was  rendered. 
If  appellant,  while  the  alleged  agreement  was 
in  force,  procured  Judgment  against  appellee 
for  more  than  the  latter  had  agreed  to  or  for 
more  than  it  was  agreed  that  appellant  should 
ask  for,  then  the  Judgment  should  be,  to  that 
extent,  set  aside.  It  Is  plain  to  us  that,  on 
the  face  of  the  contract  set  forth  In  the  find- 
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ings,  If  the  appellee  signed  It  as  a  party  and 
not  as  a  witness,  he  was  not  liable  for  more 
than  $100  forfeit  and  the  expenses  of  keeping 
the  Jack.  He  was  not  liable  for  the  return  of 
the  price  of  the  jack,  as  his  name  Is  not  sub- 
sMbed  to  that  part  of  the  contract  When 
appellee  entered  Into  the  agreement  to  make 
no  defense  to  the  action,  the  only  point  of 
difference  between  him  and  appellant,  so  far 
as  the  evidence  in  the  record  discloses,  was 
as  to  whether  appellee  signed  the  written 
guaranty  as  a  party  or  as  a  witness.  No  dis- 
pute Is  shown  to  have  existed  as  to  the 
amount  of  his  liability — ^the  amount  was  con- 
fined to  the  terms  of  the  written  instrument 
which  it  was  claimed  he  had  signed  as  a 
party,  and  which  shows  on  its  face  that  be  Is 
liable,  if  at  all,  only  for  $100  and  the  ex- 
penses of  keeping  the  Jack.  In  the  absence  of 
any  evidence  that  appellee  agreed  to  a  judg- 
moit  for  the  foil  amount  named  In  Bell's 
omtmct  aa  well  as  the  part  thereof  to  which 
bis  signature  is  appended,  it  should  be  pre-, 
smned  that  be  agreed  to  a  judgment  only  for 
tlie  amount  for  wtiiclt,  according  to  the  terms 
of  tbe  writliig,  he  would  be  liable  If  he  signed 
it  as  a  party  and  not  as  a  witness.  Inasmacta 
as  tbe  qneatlon  will  perhaps  be  passed  upon 
In  a  Gonrt  of  law,  we  will  not  undertake  to 
decide  wliat  the  agreement  was  between  the 
parties  as  to  the  amount  of  tbe  judgment, 
deeming  it  sufficient  to  state  the  law  to  I>e 
that,  If  the  court  sliaU  find  on  another  hear- 
ing that  the  agreement  as  to  the  judgment  re- 
mained in  force  l>etween  the  parties  up  to 
the  time  of  its  rendition  and  was  not  re- 
scinded, appellant  should  only  have  taken 
judgment  for  such  amount  as  they  had  agreed 
upon,  and  that  appellee  would  be  entitled  to 
have  any  part  of  the  judgment  in  excess  of 
tbe  agreed  amount  set  aside. 

Appellee's  remedy  to  vacate  or  modify  the 
judgment  for  fraud  or  mistake  in  its  pro- 
curement is  complete  at  law  by  proceedings 
Instituted  for  that  purpose  in  the  court  in 
whicb  it  was  rendered.  Klrby's  Dig.  SI  3224, 
4431;  Shaul  v.  Duprey,  48  Ark.  331,  S  S. 
W.  366;  Gorman  v.  Bonner  (Ark.)  97  8.  W. 
282.  The  failure  of  appellee  to  proceed  in 
tbe  proper  court  is  no  ground  for  dismissal 
of  bis  complaint,  but  the  same  should  be 
transferred  to  tbe  proper  court  Klrby's  Dig. 
i  5991;  Daniel  v.  Gamer,  71  Ark.  484,  76 
8.  W.  1063. 

The  decree  is  reversed,  and  tbe  cause  re- 
manded, with  leave  to  tbe  plaintiff  to  amend 
bis  complaint.  If  so  advised,  and  with  direc- 
tions to  transfer  the  cause  to  tbe  circuit 
court  of  Crawford  county  for  further  proceed- 
ings consistent  with  this  opinion. 


MONTGOMERY  v.  DANB. 
(Supreme  Court  of  Aiicansas.    Dec.  17,  1906.) 

HOMKSTBAD    —  ABANDONMENT  —   BlOHTS    0» 

ConsL  art.  9,  H  3-5  (Klrby's  Dig.  S§  3898- 
1900),  provide  for  exemption  of  tbe  homestead  of 


the  head  of  a  family  wMch  shall  be  owned  and  oc- 
cupied as  a  residence  and  be  selected  by  the  own- 
er. Sections  3901, 8902,  render  void  a  conveyance 
of  the  homestead  unless  the  wife  joins  therein, 
and  provides  that  {he  debtor's  right  of  homestead 
shall  not  lie  lost  by  omission  to  select  and 
claim  it  before  sale,  but  he  may  select  and  claim 
it  thereafter,  and  set  up  bis  homestead  right 
as  a  defense  to  suit  for  its  possession,  and  if  he 
neglects  or  refuses  to  make  such  claim,  his 
wife  may  set  it  up.  Held,  that  where  the  hus- 
liand  and  wife  separate,  or  he  atiandons  her, 
and  tMth  leave  the  homestead,  she  merely  be- 
cause she  cannot  live  there  alone,  and  has  no 
one  to  stay  there  with  her,  and  she  never 
intends  to  abandon  it,  and  retains  control  of 
it  through  tenants  from  tlte  time  her  husband 
leaves  it  till  she  personally  returns  to  it,  slie 
can  claim  It  aa  against  a  ju^ment  against  her 
husiMind  obtained  after  he  left  it  and  before  she 
returned  to  it. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Homestead,  SS  315-32&1 

MoCulloch,  J.,  dissenting. 

Appeal  from  Randolph  Chancery  Court; 
Geo.  T.  Humphries,  Chancellor. 

Action  by  W.  J.  Montgomerjr  against  Mar- 
tha Dane.  Judgment  for  defendant  Plain- 
titt  appeals.    Affirmed. 

J.  T.  Lomax,  for  appellant  Witt  dc  Bcbo<a- 
over  for  appellee. 


HILL,  O.  J.  Montgomery  sued  Mrs.  Dane 
for  a  tract  of  land.  She  answered,  claiming 
ownership  by  a  purchase  from  one  Hamll,  to 
whom  she  and  her  husband  had  conveyed,  and 
asserting  and  claiming  a  homestead  right  in 
the  property,  and  alleging  that  it  was  her 
husband's  homestead  at  time  of  its  sale  nn^- 
der  execution,  under  which  Montgomery  pur- 
chased; that  the  sale  was  for  a  debt  not  a 
lien,  on  a  homestead,  and  that  Montgomery 
bad  acquired  no  title  from  his  sale,  and  the 
same  was  a  cloud  on  her  title,  and  alleged 
a  redemption  from  the  sale  to  Hamil,  and  she 
asked  a  cancellation  of  Montgomery's  title 
and  the  quieting  of  her  title.  Tbe  cause  was, 
after  this  answer  and  cross-complaint  trans- 
ferred to  equity,  and  prayer  of  cross-com- 
plaint granted,  and  Montgomery  appealed. 

The  transaction  with  Hamll  proved  to  be 
no  more  than  a  redemption  of  the  property 
from  a  mortgage  executed  by  herself  and 
husband.  The  case  turns  on  whether  or  not 
tbe  land  was  a  homestead  at  the  time  of  sale. 
If  it  was  not  Montgomery's  title  would  pre- 
vail, possibly  subject  to  subrogation  of  Mrs. 
Dane  to  the  Hamll  mortgage,  and  if  the  prop- 
erty was  a  homestead  the  deed  of  Montgom- 
ery based  on  an  execution  sale  under  a  judg- 
ment obtained  on  a  note  given  for  a  fine  and 
costs  should  be  canceled.  The  facts  were 
that  Dane  and  wife  lived  upon  the  land  for 
many  years  as  a  home,  and  he  had  no  other 
property,  and  in  1896  they  separated.  Both 
left  the  place,  bnt  not  the  county,  at  that 
time.  There  were  no  children  in  the  family.- 
and  Mrs.  Dane  went  to  a  married  daughter's 
house  when  they  separated.  One  Douglass 
lived  on  tbe  land  in  1897.  Whether  he  paid 
rent  to  Dane  is  not  clear,  but  Dane  went 
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to  the  land  In  1898,  and  liTed  tbere  till  be 
mortgaged  It  to  Hamll,  and  he  then  left  the 
■tate.  Mrs.  Dane  then  took  charge  of  the 
land  and  rented  it  and  collected  rents  from 
different  tenants  who  occupied  it  until  1900 
when  she  returned  to  it  with  her  grandcbil- 
droi  and  great-grandchildren,  and  has  since 
occupied  it  with  them.  The  Judgment  was 
obtained  against  Dane  on  24th  April,  1899, 
and  execution  sale  took  place  June  16,  1901. 
A  deed  to  Hamll,  which  was  In  fact  a  mort- 
gage, was  executed  on  the  day  before  the  ex- 
ecution sale,  and  subsequently  on  Mrs.  Dane 
paying  the  debt  Hamll  conveyed  to  her.  This 
was  the  second  mortgage  given  Hamll.  The 
first  was  when  Dane  left  and  Mrs.  Dane  re- 
fused to  sign  it,  but  this  deed  she  signed  on 
promise  of  Hamll  that,  on  repaying  the  debt 
be  would  convey  to  her.  Dane  was  in  Mis- 
souri when  he  signed  this  instrument,  and 
when  the  sale  occurred.  Mrs.  Dane  was  look- 
ing after  the  sale;  whether  she  forbid  It  and 
then  asserted  her  homestead  rights  Is  a  mat- 
ter In  conflicC,  but  certainly  she  was  on  the 
ground  asserting  her  right  to  its  occupancy 
aa  a  homestead.  Mr.  and  Mrs.  Dane  were 
not  divorced;  they  simply  separated.  In 
1900,  Mrs.  Dane  purchased  a  40-acre  tract, 
but  she  never  made  It  her  homa  She  testi- 
fied that  her  only  reason  for  leaving  the  borne 
place  when  she  and  her  husband  separated 
was  that  she  could  not  live  there  alone,  and 
had  no  one  to  stay  there  with  her.  She  went 
to  live  with  her  married  children,  and  lived 
with  them  temporarily  till  she  could  return 
to  the  home  place.  She  retained  control  of  it 
through  tenants  from  the  time  ber  husband 
left  it  until  she  personally  returned  to  it 
She  did  not  want  to  leave  the  place,  and  only 
left  from  necessity,  and  never  intended  to 
abandon  It  Is  her  testimony,  and  it  is  found 
true  by  the  chancellor. 

Under  many  decisions  of  this  court,  re- 
cently reviewed  in  Newton  v.  Russian,  74 
Ark.  88,  86  B.  W.  407,  the  temporary  absence 
from  the  home  with  intention  to  return  was 
not  an  abandonment  of  Mrs.  Dane.  The 
abandonment  by  Dane  is  a  different  matter, 
and  the  question  is  whether  his  abandonment 
of  the  homestead  and  bis  family  will  let  In 
claims  of  his  creditors  when  the  wife  Is  not 
Joining  hUn  In  the  abandonment  and  desires 
to  continue  to  reside  upon  It  and  to  preserve 
It  as  the  family  homestead.  The  consti- 
tutional   provisions    are:     "The    homestead 

•  *    •    owned  and  occupied  aa  a  residence, 

•  •  •  to  be  selected  by  the  owner."  Arti- 
cle 9,  t  3  (5  Kirby's  Dig.  Si  3898-3900).  The 
act  of  1887  renders  void  any  conveyance  af- 
fecting the  homestead  with  a  few  exceptions, 
unless  the  wife  Joins  in  the  execution  of  it 
and  acknowledges  it,  and  further  provides 
that  the  debtor's  right  to  it  shall  not  be  lost 
by  omission  to  select  and  claim  it  before  sale, 
but  he  may  select  and  claim  it  after  as  well 
as  before  sale,  and  set  up  the  homestead  right 
u  a  defense  when  suit  Is  brought  for  posses- 


sion; and.  If  be  neglects  or  refnaea  to  mak» 
such  claim,  his  wife  may  Intervene  and  set  it 
op.    Kirby's  Dig.  If  8802,  8908.    It  bas  often 
been  said  that  the  protection  of  the  family 
from  d^>endaice  and  want  is  the  object  of 
the  homestead  law ;  that  apart  from  the  fam- 
ily the  debtor  Is  entitled  to  no  consideration. 
Harbison  v.  Vaughan,  42  Ark.  541 ;  Hollis  v. 
State,  69  Ark.  211,  27  S.  W.  73,  43  Am.  St 
R^.  2&    This  being  the  controlling  thought 
In  the  homestead  provisioas,  it  naturally  fcrf- 
lowed  that  the  courts  have  held  that  the  aban- 
donment or  desertion  of  the  family  and  bome- 
stead  by  the  husband  did  not  forfeit  the  home- 
stead right  of  the  family  bo  long  aa  be  was 
acting  ind^>eDdently   and  the  family  wex* 
seeking  the  shelter  of  the  homestead.   Tbomp- 
son  says:    "But  it  has  been  frequoitly  d»^ 
elded  that  what  amounts  to  an  act  of  deser- 
tion by  the  husband  cannot  have  the  effect 
of  changing  the  home  of  either  the  huaband 
or  his  deserted  family.    •    •    •    The  home* 
stead  character  was  held  to  remain  as  long  as 
the  wife  manifested  an  intention  to  remain 
and  not  abandon  the  bomew    And  even  wberv- 
the  husband's  removal  of  the  furniture  com- 
pelled her  to  live  at  another  place,  and  ber 
Intention  to  remain  was  only  evinced  by  giv- 
ing her  personal  attention  to  the  bouse,  still 
there  was  no  abandonment"    Thompson  oa 
Homestead  &  Exemptions,  S  277.    If  written 
of  this  case  the  statement  above  quoted  oonid 
not  have  been  more  in  point  and  tbla  text 
does  not  come  as  a  new  doctrine,  for  It  was 
expressly  ai^roved  in  Hall  v.  Ranlston,  70 
Ark.  343,  68  S.  W.  24,  and  Newton  v.  Russian, 
74  Ark.  88,  86  S.  W.  407,  and  approved  in  prhi- 
clple  In  Hollte  v.  State,  69  Ark.  211,  27  a  W. 
73,  48  Am.  St  Rep.  28.    See,  also,  Moore  v. 
Dunning,  29  III.  180, 81  Am.  Dec.  801,  and  note, 
which  case  was  approved  In  both  the  Hollis 
and  Raulston  and  Russian  Casesu    The  prin- 
ciples of  these  decisions  control  here.   Wheth- 
er the  act  of  the  husband  be  a  separation  mu- 
tually agreed  to  or  an  abandonment  the  con- 
trolling factor  remains.    He  is  not  acting  for 
the  famdly,  but  for  himself  in  derogation  of 
the  family  rights,  and  the  whole  object  of  the 
homestead  law  would  be  defeated  If  the  home- 
stead Impressment  was  swept  away  by  the 
act  of  the  husband.    Indirectly,  the  husband 
could  convey  his  homestead  by  simply  quitting 
his  family  and  letting  in  the  sheriff,  whm 
the  policy  of  the  law  and  the  express  statute 
of  1887  Is  to  prevent  that  very  situation. 
Where  the  wife  or  family  refuse  to  obey  the 
husband  and  father  in  leaving  the  homestead 
when  be.  In  pursuance  of  his  privilege  as 
head  of  the  family,  seeks  to  take  bis  family 
elsewhere,  another  question  Is  presented,  and 
one  not  before  this  court  in  this  case. 

It  has  been  argued  that  Pipkins  v.  Wil- 
liams, 67  Ark.  243,  21  S.  W.  433,  38  Am.  St 
Rep.  241,  Sldway  v.  Lawson,  68  Ark.  117,  2S 
S.  W.  648,  and  Farmenf  B.  &  L.  Ase*n  v. 
Jones,  68  Ark.  76,  66  S.  W.  1062,  82  Am.  St 
Rep.  280,  conflict  with  this  conclusion,  but 
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far  from  K.    In  Plpkiiu  ▼.  Wllllains,  Mr.  Jus- 
tice Hemingway  for  tbe  court  oald :    "When 
the  homesteader,  with  his  family,  abandoned 
the  land  as  a  homestead.  It  became  liable  to 
attachment  for  his  debts."    The  parenthetical 
<inallficatlon  of  the  homesteader's  right  to 
abandon,  "with  his  family,"  showed  the  learn- 
ed Justice,  in  applying  the  law  to  the  facts 
of  that  case,  had  In  mind  tbat  where  there 
was   an    abandonment  by   the   homesteader 
without  his  family  Joining  in  the  abandon- 
ment that  a  different  question  would  be  pre- 
sented.    In  Sldway  v.  Lawson,  the  rule  above 
<Iuoted  was  stated,  but  not  stated  fully,  and 
without  the  qualification  of  "with  his  family." 
It  was  not  intended  to  change  tbe  rule  In 
the  Wliiiams-Plpklns  Case,  but  it  was  mere- 
ly stated  in  shorter  form,  and  only  so  much 
as  was  pertinent  to  the  cass  in  hand.    Far- 
mers'  B.  &  L.  Ass'n  T.  Jones,  supra,  holds 
that  the  act  of  1887  Is  a  limitation  upon  the 
right  of  the  husband  to  ccmrey  his  homestead, 
but  not  a  limitation  upon  his  marital  and  par- 
ental authority  to  select  or  abandon  the  home- 
stead.    This  is  manifestly  true,  but  it  Is  deal- 
ing with  the  rights  of  the  husband  and  father 
as  head  of  the  family  to  select  the  home, 
abandon  and  select  another  or  select  none, 
but  to  live  In  rented  houses  if  he  sees  fit 
These  are  considerations  touching  tbe  right 
of  a  head  of  a  family  to  control  it,  and  re- 
late to  him  when  acting  for  the  family,  not 
when  In  derogation  of  the  rights  of  the  fam- 
ily, and  not  when  be  deserts  or  abandons 
Us  family,  or   voluntarily   separates   from 
them.    When  be  deserts,  abandons,  or  sepa- 
rates from  his  family,  be  is  then  no  longer 
its  head,  and  is  no  longer  acting  for  the 
ffemlly,   but   for   himself,    and   agabist   tbe 
family,  and  then  it  is  that  the  law  presumes 
be  is  a  wanderer  without  home  until  he  re- 
turns to  his  duty  and  bis  family.    Moore  t. 
Donning,  Hall  t.  Raulston,  Newton  T.  Rus- 
sian.   In  Sldway  v.  Lawson  there  is  the  fur- 
ther holding  tbat  the  Legislature  intended 
to  create  no  new  estate  by  the  act  of  1887, 
Imt  prescribed  the  manner  of  executing  In- 
(troments  affecting  the  homestead,  and  recog- 
nized tbe  homestead  as  the  husband's,  not  the 
wife's,  nor  their  Joint  property.    This  is  man- 
ifestly the  correct  construction,  and  does  not 
trench  en  the  principle  which  tbe  court  is 
following    In    its    conclusions    herein.     The 
homestead  being  created  for  the  benefit  of 
the  family  when  tbe  husband  selects  It  and 
impresses  It  with  the  homestead  character 
as  tbe  dwelling  place  of  bis  family,  then  the 
law  frees  it  from  bis  debts,  and  he  cannot  let 
in  his  debts  against  It  when  be  separates 
from  his  family  or  deserts  them,  and  does 
act  attempt  to  provide  them  another  home 
01  dwelling  place  or  shelter,  and  does  not 
■Mk  to  take  bis  family  with  him  so  long  as 
tliey  seek  to  continue  to  reside  in  the  only 
bome  he  has  provided  for  them.    It  is  within 
tin  letter,  and  most  positively  within   the 
VMt,  of  tbe  homestead  law  to  extend  Its 


beneficences  to  tJie  family  under  these  cir- 
enmstancea. 
Judgment  alBrmed. 

McGULLOOH,  J.,  dissents. 


WALWORTH  et  al.  v.  BIRCH  et  al. 


(Supreme  Court  of  Arl 


Pec.  10.  1906.) 


L  Bquitt— Mabteb'b  Bcpobt— RKOomiiTrAi.. 
Where  a  partv  in  a  salt  in  equity  asked 
the  court  to  order  the  master,  appointed  to  stats 
the  account  between  the  parties,  to  restate  tbs 
same,  and  the  court.  In  ordering  the  master  to 
restate  the  account,  did  not  direct  him  to  taks 
furOwr  evidence,  an  objection  to  his  second  n- 
port  on  the  ground  that  he  did  not  take  further 
evidence  could  not  be  sustained. 
2.  APPCAIr-OBJCCnOHS  TO  Masteb's  Rkpobi 

— SumcixHOT. 

Tbe  court  sustained  an  exception  to  a  mas- 
ter's report  appointed  to  state  tne  account  be- 
tween the  parties  to  a  suit  and  directed  the 
master  to  restate  the  account  The  master  in 
his  second  report  made  material  changes  sus- 
taining some  of  the  exceptions  to  the  first  re- 
port. Held,  that  an  exception  to  the  second 
report  reciting  that  the  party  excepted  as  stated 
in  his  exoepUons  to  the  first  report  was  too 
indefinite  to  require  the  court  on  appeal  to  re- 
view the  order  of  tbs  chancellor  confirming 
the  report,  for.  If  the  findings  of  the  master 
were  incorrect,  the  objections  should  have  been 
specific  as  required  1^  Kirby's  Dig.  §{  6336, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Brror,  iS  1557,  1625.] 

Appeal  from  Desha  Chancery  Court;  M.  L. 
Hawkins,  Chancellor. 

Suit  b^  Clara  Walworth  and  others  against 
Thomas  Birch  and  others.  From  a  decree 
in  accordance  with  the  report  of  a  master 
appointed  to  state  the  account  between  tbe 
parties,  plaintiff  appeals.    Affirmed. 

Clara  Walworth  and  others  brought  an  ac- 
tion in  equity  against  Thomas  Birch  and 
others  to  recover  possession  of  the  W.  %  and 
S.  E.  \i  of  section  4,  towiishlp  12  south, 
range  S  west,  in  Desha  county,  and  to  cancel 
a  tax  deed  under  which  defendants  held 
the  land,  alleging  as  a  reason  for  going  into 
equity  that  they  held  an  equitable  title  to 
the  land  and  for  that  reason  their  remedy  at 
law  was  inadequate.  The  tax  deed  under 
which  the  defendants  held  the  land  was  bas- 
ed on  a  tax  sale  in  189i  for  nonpayment  of 
taxes  of  1893.  The  defendants,  in  addition 
to  setting  up  this  tax  title,  alleged  that  they 
had  taken  possession  thereunder,  paid  taxes 
and  made  permanent  and  valuable  Improve- 
ments-on  the  land,  and  asked  that  they  be 
allowed  pay  for  tbe  same  in  the  evmt  that 
the  title  of  plaintiffs  should  be  sustained.  On 
the  bearing  the  court  held  tbat  the  tax  title 
under  which  defendants  held  was  void  on  ac- 
count of  the  failure  of  tbe  clerk  to  make  a 
certificate  upon  the  records  showing  publica- 
tion of  notice  as  required  by  statute.  Tbe 
court  also  held  that  plaintiffs  were  entitled 
to  recover  the  possession  of  tbe  land,  rents 
from  the  time  suit  was  commenced  and  ot- 
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fer  to  redeem  made,  tibe  value  of  timber  cut, 
and  coats:  that  the  defendants  were  entitled 
to  reoover  the  original  sum  paid  at  the  tax 
sale  and  for  a  deed,  and  for  all  taxes  paid  on 
the  land  since  the  purchase  and  the  value  of 
Improvements  made  on  the  land  before  the 
suit  was  commenced,  with  10  per  cent  In- 
terest on  all  such  sums.  The  court  thereupon 
appointed  the  clerk  of  the  court  master  to 
take  evidence  and  state  an  account  between 
plaintiffs  and  'defendants.  The  master  took 
depositions  of  witnesses,  stated  the  account, 
and  mad*  a  report  to  the  court  The  plain- 
tiffs by  attorney  filed  various  exceptions  to 
the  report  and  also  asked  the  court  to  set 
the  same  aside  and  order  a  new  reference  on 
the  ground  that  the  plaintiffs  had  had  no 
notice  of  the  taking  of  depositions  and  hear- 
ing by  the  master.  The  court  entered  an  or- 
der sustaining  the  exceptions  generally  and 
ordered  the  master  to  restate  the  account 
and  report  at  the  next  term  of  the  court. 
The  master  restated  the  account  and  made 
another  report  The  defendants  excepted  to 
this  report  also,  but  these  exceptions  were 
not  reduced  to  writing  except  as  shown  by 
the  fbllowlng  order  of  the  court  and  the  ex- 
ceptions filed  to  the  previous  report  of  the 
master.  "On  this  day  came  the  plaintiffs  by 
their  attorney,  June  P.  Wooten,  a  member  of 
the  firm  of  Vinson  &  Wooten  and  except 
to  the  restetement  of  the  master  filed  herein 
on  this  date,  and  for  cause  of  exceptions 
states  as  in  original  exceptions  filed  herein 
to  original  report,  and  further,  that  no  evi- 
dence has  been  adduced  before  the  master 
since  said  original  report  on  which  to  base 
a  restatement,  which  exceptions  are  by  the 
court  overruled  and  said  restated  report  Is 
by  the  court  approved."  The  court  there- 
upon on  the  31st  day  of  October,  1901,  en- 
tered a  final  decree  in  accordance  with  this 
amended  report  and  the  plaintiff  appealed. 

Baldy  Vinson,  •for  appellant 

RIDDICK,  J.  (arter  stating  the  facts). 
This  Is  an  appeal  by  plaintiffs  from  an  order 
of  the  chancery  conrt  confirming  a  report  of 
a  master  appointed  to  state  an  account  be- 
tween the  plaintiffs  and  defendants  in  this 
case.  The  report  of  the  master  thus  confirm- 
ed was  the  second  report  made  by  him,  ex- 
ceptions made  by  plaintiffs  to  the  first  re- 
port having  been  sustained,  and  the  master 
ordered  to  restate  the  account  The  original 
decree  adjudging  the  rights  of  the  parties 
and  ordering  a  reference  to  a  master  was 
made  In  September,  1903.  The  mastw  took 
evidence  and  filed  his  report  and  on  the  11th 
day  of  June,  1901,  the  plaintiffs  filed  their 
exceptions  thereto,  and  moved  to  strike  the 
report  out  on  the  ground  that  the  mastn: 
had  taken  depositions  and  heard  the  case 
without  notice.  After  further  setting  oat 
various  specific  objections  to  the  report 
plaintiffs  ended  their  exceptions  with  the  fol- 
lowing words:    "Plaintiffs   more  the   court 


that  for  the  many  errors  and  Insufiaclendes 
mentioned  In  their  exceptions  that  the  mas- 
ter's report  be  stricken  from  the  files  and 
the  matter  referred  with  directions  to  forth- 
with state  a  true  and  accurate  account  in 
accordance  with  the  law  and  Instructions  of 
this  court"  The  court  thereupon  entered  an 
order  sustaining  the  exceptions  generally  and 
ordered  the  master  to  restate  the  account 
Now,  it  win  be  noticed  that  although  the 
plaintiffs  excepted  to  the  report  and  moved 
to  strike  It  out  on  the  ground  that  It  was 
based  on  depositions  taken  without  notice, 
they  do  not  ask  that  the  master  be  ordered 
to  retake  the  depositions  or  to  take  further 
evidence  but  only  ask  that  the  master  be  re- 
quired to  forthwith  state  a  true  and  accurate 
account  For  this  reason,  or  because  the 
court  though  that  the  objection  that  the  dep- 
ositions were  taken  without  notice  was  not 
well  taken  or  that  the  account  could  be  re- 
stated on  the  depositions  taken  before  the 
original  decree,  the  court  did  not  direct  the 
master  to  hear  further  evidence,  but  referred 
the  account  to  the  master  for  restatement 
No  objections  were  made  to  this  ordo*  of  the 
court  and  no  appear  token  by  plaintiffs,  either 
from  it  or  the  original  decree.  But  on  the 
filing  of  the  restated  account  plalntHfs  ap- 
peared by  their  attorney  and  excepted  thoe- 
to,  and,  to  quote  the  language  of  their  ex- 
ception, "for  cause  of  exception  state  as  In 
the  original  exceptions  filed  herein  to  original 
report,  and  further,  that  no  evidence  has  been 
adduced  before  the  master  since  said  origin- 
al report  on  which'  to  base  a  restatemait" 
The  court  overruled  these  exceptions  and  con- 
firmed the  report 

The  appeal  token  in  this  case  was  over  a 
year  after  the  original  decree,  and  over  a 
year  after  the  Judgment  of  the  court  ordering 
a  restatement  of  the  account  and  those  two 
judgmente  are  not  questioned.  As  the  court 
did  not,  in  ordering  the  master  to  restote  the 
account,  direct  him  to  take  farther  evidence^ 
It  was  not  his  duty  to  do  so,  and  the  objec- 
tion to  his  second  report  on  that  ground  can- 
not be  sustained.  If  plaintiffs  had  desired  to 
produce  further  evidence  before  the  master 
they  should  have  asked  a  direction  to  that  ef- 
fect But  Instead  of  that  they  asked  the 
court  to  order  the  master  to  forthwlOi  r*- 
stote  the  account  which  Indicates  that  they 
did  not  consider  that  further  evidence  was 
necessary.    17  Bncy.  Plead.  &  Prac.  1073. 

The  other  objection  made  by  plaintifts  to 
this  account  cannot  be  sustained  for  the  rea- 
son tliat  it  Is  not  specific  enough.  The  lan- 
guage of  it  is  tliat  they  except  as  stated  In 
their  exceptions  to  the  <HriglnaI  report  But 
the  two  reports  were  not  the  same,  for  tlie 
master  in  the  second  report  made  material 
clmnges  In  his  findings,  aostalning  some  ot 
the  exceptions  filed  by  plaintiffs  to  his  first 
report  If  any  of  the  findings  of  the  master 
in  his  second  r^wrt  wwe  incorrect  in  cmn- 
nllance  with  the  directions  of  the  court 
they  shouia  have  been  pototed  oat  by  a  spe- 
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dflc  objection  In  writing,  for  tbe  statute  mt 
requires.    Klrby's  Dig.  H  6SS6,  6340. 

It  would  be  obviously  unfair  to  the  chan- 
cellor to  compel  blm  to  mtertaln  an  excep- 
tion made  in  thla  form  and  to  look  through 
the  long  llBt  of  exceptlong  filed  to  the  first 
report  and  compare  them  with  the  last  re- 
port In  order  to  ascertain  the  objections  of 
plaintiffs  to  the  last  report  We  must  there- 
fore hold  that  this  exception  was  too  Indef- 
inite to  Justify  us  in  reviewing  the  order  of 
the  chancellor  in  overruling  it  and  confirm- 
ing this  second  report  of  the  master.  17 
Ency.  Plead.  A  Ptac.  1049;  King  v.  Burdett, 
44  W,  Va.  661,  29  S.  B.  1010;  Findley  v. 
Flndley,  42  W.  Va.  372,  26  S.  B.  433. 

For  the  reasons  stated,  the  Judgment  of 
the  chancellor  is  affirmed. 


SUMFTER   V.   8TATB. 
(Sapreme  Court  of  Arkansas.    Dee.  10,  1006.) 

1.  OmcsBS— SxrspcNsion— Powm  of  Lkoib- 

UlTITKE. 

The  Legislature  has  iMwer,  as  matter  of 
public  policy,  in  the  absence  of  restrictions  In 
tlie  Constitntion,  to  provide  that  a  coonty  or 
township  officer  pending  indictment  for  mal- 
feasance or  nonfeasance  in  office  shall  be  suspend- 
ed. 

[Ed.  Note.— For  cases  hi  point,  see  Gent  Dig. 
vol.  87,  Officers,  f  81.] 

2.  OONSTTTnTTONAL  IiAW— DUX  PBOCXSB. 

Const,  art.  2.  t  21,  providing  that  no  person 
shall  be  deprived  of  life,  liberty,  or  propertv 
except  by  the  law  of  the  land,  is  not  an  inhibi- 
tion of  leglsiation,  but  of  acts  without  law. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  10,  Constitntional  Law,  f  733.] 

3.  Samb. 

Kirby's  Dig,  f  7992.  providing  that  a  coun- 
ty officer  indicted  for  malfeasance  or  nonfea- 
sance shall  be  suspended  till  tried,  does  not  con- 
travene Const  art  2,  |  8,  providing  tliat  no 
person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law;  an  office  not 
being  property  as  between  the  officeholder  and 
tlM  state. 

Appeal  from  Clrcnit  Court,  Garland  Coun- 
ty; Alex.  M.  Duffle,  Judge. 

O.  H.  Snmpter  was  Indicted,  and  pending 
trial  was  suspended  from  office,  and  appeals. 
Affirmed. 

The  grand  Jury  of  Oarland  county  re- 
turned an  Indictment  against  O.  H.  Snmpter, 
county  Judge  of  Oarland  county  for  non- 
feasance in  office  for  falling  to  hold  the  com- 
mon pleas  court  on  the  18th  day  of  Sep- 
tember, 1906;  that  being  a  day  of  an  ad- 
journed term  of  that  court  which  the  coun- 
ty Judge  was  required  to  hold.  Afterwards, 
on  motion  of  the  prosecuting  attorney,  the 
circuit  court  entered  an  order  suspending 
Sumpter  from  the  office  of  county  judge  until 
the  indictment  was  tried,  but  specified  that 
the  suspension  should  not  extend  beyond 
the  next  term  of  the  court,  unless  the  cause 
was  continued  on  the  application  of  Sumpter. 
Snmpter  api>ealed. 

C.  v.  Teague,  R.  O.  Davles,  and  James 
P.  Clarice,  for  appellant 


RIDDICE,  J.  (after  stating  tiie  facts). 
The  (Hiiy  question  presented  by  this  appeal 
is  whether  the  statute  by  virtue  of  which  tlw 
appellant  was  suspended  from  the  office  of 
county  judge  pending  the  trial  of  an  In- 
dictment against  him  for  nonfeasance  in  of- 
fice is  a  valid  law  or  not  The  language  of 
the  act  Is  as  follows:  "Whenever  any  pre- 
sentment or  Indictment  shall  be  filed  in  any 
circuit  court  of  this  State  against  any  county 
or  township  officer,  for  incompetency,  cor- 
ruption, gross  tmmorallty,  criminal  conduct 
amounting  to  a  felony,  malfeasance,  mis- 
feasance or  nonfeasance  in  office,  such  circuit 
court  shall  immediately  order  that  such  of- 
ficer be  suspended  from  his  office  until  such 
presentment  or  indictment  shall  be  tried. 
Provided,  such  suspension  shall  not  extend 
b^ond  the  next  term  after  the  same  shall 
be  filed  In  such  circuit  court  unless  the 
cause  be  continued  on  the  application  of  the 
defendant"  Kirby's  Dig.  8  7992.  The  act 
farther  provides  tiiat,  upon  conviction  for 
any  such  offenses,  a  part  of  the  sentence  of 
the  conrt  shall  be  removal  from  office.  It 
also  provides  for  a  temporary  appointment 
of  an  officer  to  discharge  the  duties  of  the 
office  during  the  suspension  and  for  an  ap- 
pointment to  fill  the  vacancy  if,  upon  con- 
viction, the  officer  so  suspended  is  removed 
from  office.  It  will  be  noticed  that  the  stat- 
ute does  not  authorize  a  removal  from  office 
uiK>n  the  filing  of  the  Indictment  but  only  a 
suspension  until  the  indictment  can  be  tried, 
and  to  guard  against  unwarranted  delay  It 
provides  that  the  suspension  shall  not  ex- 
tend beyond  the  next  term  of  the  court  un- 
less the  case  be  continued  on  the  application 
of  the  defendant  There  Is  a  distinction  be- 
tween a  suspension  and  a  removal  from  of- 
fice. In  the  case  of  suspension  the  defend- 
ant still  remains  an  officer,  and  there  Is  no 
vacancy,  but  as  a  matter  of  public  policy  he 
Is  prevented  from  exercising  the  duties  of  the 
office  while  an  Indictment  Is  pending  against 
him.  The  statute  makes  no  reference  to  the 
salary  of  the  officer  pending  his  suspension. 
It  may  follow  that  by  virtue  of  the  suspen- 
sion, he  loses  the  salary  during  the  period 
of  suspension.  But  that  matter  Is  not  be- 
fore us.  The  question  here  is:  Has  the 
Legislature  the  power  as  a  matter  of  public 
policy  to  provide  that  a  county  officer  in- 
dicted for  misfeasance,  malfeasance,  or  non- 
feasance in  office  shall  be  suspended  and  not 
allowed  to  discharge  the  duties  of  the  office 
during  the  pendency  of  the  indictment? 

In  a  recent  work  It  Is  said  that  "it  Is  well 
settled  In  the  United  States  that  an  office  Is 
not  the  property  of  the  office  holder,  but 
is  a  public  trust  or  agency;  that  It  Is  not 
held  by  contract  or  grant;  that  the  officer 
has  no  vested  right  tberebi;  and  that  sub- 
ject to  constitutional  restrictions  the  office 
may  be  vacated  or  abolished,  the  duties 
thereof  changed,  and  the  term  and  compen- 
sation increased  or  diminished."    23  Am.  A 
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Bng.  IDncy.  Law,  828.  Thig  statemait  of  the 
law  la  supported  by  numerous  decisions,  and 
Is  undoubtedly  correct  It  follows  that,  un- 
less restricted  by  the  Constitution,  the  Legis- 
lature has  the  right  to  declare  that  no  coun- 
ty judge  shall  serve  as  such  while  an  In- 
dictment is  pending  against  blm  for  mal- 
feasance or  nonfeasance  In  office. 

To  sustain  the  contention  that  this  law 
Is  InTHlld,  we  are  pointed  to  only  two  pro- 
ylBions  of  the  Constitution.  It  Is  said  that 
the  Constitution  provides  that  "no  person 
shall  be  deprived  of  life,  liberty  or  prapeictj 
without  due  process  of  law."  Article  2,  |  8. 
And  again  that  It  provides  that  "no  person 
shall  be  taken  or  imprisoned  or  disseized  of 
bis  estate,  freehold,  liberties  or  privileges  or 
•  •  •  deprived  of  his  life,  liberty  or  prop- 
erty except  by  the  Judgment  of  his  peers  or 
the  law  of  the  land."  Articles,  (21.  In  refer- 
ence  to  the  provision  In  section  21  of  article 
2  last  quoted,  It  is  only  necessary  to  say  that 
It  does  not  limit  the  power  of  the  Legislature 
to  pass  laws,  but  forbids  that  any  (me  shall 
be  deprived  of  his  rights,  liberty,  privileges, 
or  property,  etc.,  except  in  accordance  with 
the  law.  As  the  suspension  In  this  case  was 
based  on  a  statute  regularly  passed,  that  sec- 
tion does  not  apply  until  It  be  shown  that 
this  law  Is  Invalid.  As  to  the  other  quotation 
from  section  8  of  article  2,  which  provides 
that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law,  it  is  evident  that  this  defendant  has 
been  deprived  neither  of  his  life  nor  liberty, 
and  this  provision  does  not  apply,  unless  we 
can  say  that  an  office  comes  within  the  mean- 
ing of  the  word  "property,"  of  which  the 
Constitution  says  no  person  shall  be  deprived 
without  due  process  of  law.  But  we  have 
Just  said  that  an  office  Is  not  the  property  of 
the  officeholder.  This  question  has  often 
been  considered  by  the  courts,  and  Is  too 
well  settled  to  require  mocb  discussion.  In 
the  recent  case  of  Taylor  v.  Beckham.  178  TJ. 
S.  548,  20  Sup.  Ct  lOOe,  44  L.  Ed.  1187,  Chief 
Justice  Fuller,  referring  to  this  question, 
said  that  "the  decisions  are  numerous  to 
the  effect  that  public  offices  are  mere  ai^ncles 
or  trusts  and  not  property  as  such.  Nor  are 
the  salary  and  emoluments  secured  by  a 
contract,  but  compensation  for  services  ac- 
tually rendered."  "In  short,  generally  speak- 
ing," he  says,  "the  nature  of  the  relation 
of  a  public  office  to  the  public  Is  Inconsist- 
ent with  either  a  property  or  a  contract 
right"  In  his  dissenting  opinion  in  tliat 
case  Mr.  Justice  Brewer  said:  "Aside  from 
these  adjudications,  I  am  clear,  as  a  matter 
of  principle,  that  an  office  to  which  a  salary 
is  attadied'  is,  as  between  two  contestants  for 
the  office,  to  be  considered  a  matter  of  prop- 
erty.  I  agree  fully  with  those  decisions 
which  are  referred  to,  and  which  hold  that, 
aji  between  the  state  and  the  officeholder, 
there  Is  no  contract  right  either  as  to  the 
term  of  office  or  the  amount  of  salary,  and 
tiiat  the  Legislature  may,  If  not  restrained 


by  constitutional  provisions,  abolish  tbe  of- 
fice and  reduce  the  salary.  But  when  the 
office  Is  not  disturbed,  when  the  salary  is  not 
changed,  and  when  under  the  Gonstltutl(»  of 
the  state  neither  can  be^  and  when  the 
question  is  simply  whether  one  shall  be  de- 
prived of  fiiat  office  and  Its  salary,  and  botb 
given  to  another,  a  very  different  question  is 
presented,  and  in  such  a  case,  to  hold  tliat 
the  Incumbent  has  no  property  in  the  office, 
with  its  accompanying  salary,  does  not  com- 
mend Itself  to  my  Judgment"  Counsel  for 
appellant  quotes  this  language  as  support 
ing  his  contention  that  In  tills  case  ttie  of- 
fice must  be  treated  as  property.  But  we  do 
not  think  so.  The  learned  Judge  In  this  ex- 
tract says  that,  as  between  two  contestants 
therefor,  an  office  to  which  a  salary  ia  at- 
tached Is  to  be  considered  a  matter  of  prop- 
erty, when  the  question  "Is  simply  whether 
one  shall  be  deprived  of  that  office  and  its 
salary  and  both  given  to  another."  But 
that  Is  not  the  case  liere,  tor  this  la  not 
a  contest  between  two  claimants  to  the  same 
office.  It  la  a  contest  betweoi  the  state  and 
the  officeholder.  In  auch  a  case  to  repeat 
the  words  of  Judge  Brewer  quoted  above, 
"there  is  no  contract  right  either  as  to  the 
tana  of  office  or  the  amount  of  salary,  and 
*  *  *  the  Legislature  may,  if  not  re- 
strained by  constitutional  provlslona,  abol- 
ish the  office  and  reduce  the  salary."  If 
It  may  do  that,  it  certainly  may  provide 
for  a  temporary  suspension  of  the  offlcw 
and  his  salary  during  the  time  an  indict- 
ment Is  pending  against  him.  This  is  done 
not  as  a  punishment,  but  because  as  a 
matter  of  public  policy  it  was  deemed  safer 
for  the  public  Interests  that  an  officer  db&r- 
ged  by  a  grand  Jury  of  his  county  with  hav- 
ing been  guilty  of  such  crimes  should  not 
be  permitted  to  continue  to  exercise  the  func- 
tions of  his  office  until  tried  and  acquitted. 
This  aame  conclusion  was  reached  by  this 
court  In  the  case  of  Allen  v.  State,  S2  Ark. 
242,  where  Chief  Justice  English,  delivering 
the  opinion  of  the  court,  said  that  the  same 
objection  that  Is  made  to  this  act  "might 
be  urged  to  all  statutes  which  provide  for 
arresting  men  accused  of  crimes  and  depriv- 
ing them  of  liberty  before  trial  and  convic- 
tion. Persons  charged  with  crimes  are  often 
denied  bail  or  unable  to  give  It  when  allowed, 
and  are  Imprisoned  before  trial  and  convic- 
tion. Public  policy  requires  this  to  be  done 
for  the  due  enforcement  of  penal  laws." 

Counsel  for  appellant  says  that  the  re- 
quironent  of  an  indicted  person  that  he  give 
ball  and  the  requirement  that  an  Indicted 
officer  shall  be  suspended  from  office  are  not 
analogous.  It  la  true  there  ia  a  difference, 
but  both  lawa  rest  on  public  policy.  The  law 
permits  the  court  to  refuse  bail  and  to  keep 
confined  persons  charged  with  a  capital  case 
where  the  proof  Is  plain.  It  requires  the 
court  to  suspend  a  county  officer  I&dMed 
for  malfeasance  in  offlca    It  may  result  that 
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an  Innocent  man  may  be  confined  in  Jail  or 
an  official  without  fault  be  raspoided  from 
office.  In  neither  case  is  a  pnalshment  in- 
tended, bat  Imprlaomnent  in  one  case  and 
8n8pen8i(xt  in  the  other  ia  inflicted  because 
the  wisdom  of  the  Legislature  deemed  tliat 
the  interests  of  the  public  required  it 

The  ofTense  charged  in  this  case  was  a 
mild  one,  and  it  may  be  that  the  defendant 
bad  a  valid  excuse  for  Ills  conduct  But,  as 
we  see  it,  the  law  required  the  court  to  order 
the  suspension. 

Being  of  the  opinion  that  the  law  is  valid, 
the  judgment  is  affirmed. 


WHITE  KIVBR  BY.  C50.  v.  BATESVILUS 

&  WINERVA  TELBIPHONE  CO. 
{Supreme  Coart  of  Arkansas.    Dec.  17,  1906.) 

1.  Appkal— Review— ExciPTiOHS. 

An  instruction  cannot  be  reviewed  in  the 
absence  of  exception  to  the  giving  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  |  1516.] 

2.  Mastkb  aud  Sebvant  —  Wobk  or  Iudb- 

PKIfDENT     COHTBAOTOR— Lt A BTI.1TT    OT    Sllf- 
PLOTEB. 

The  employer  is  liable  for  injury  to  a  third 
person  from  work  of  an  independent  contractor 
pe<«88arily  resulting  from  the  work  contracted 
for. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Servant,  g  1259.] 

a.  Pleadino— AMEHnuKNT— DiscBBnon. 

There  is  no  abuse  of  discretion  in  refusing 
an  amendment  of  the  answer,  ail  the  testimony 
bearing  on  the  issue  sou^t  to  be  raised  thereby 
having  already  been  introduced  without  objec- 
tion, and  the  amendment  being  unnecessary. 

[E)d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  i  601.] 

4.   RArLBOADS— CONSTBUCTION    Of   ROAD— LLA- 

Bu-rrr  for  Dauaoes. 

Under  Kirby's  Dig.  |  6669,  providing  that  a 
railroad  company  before  constructing  part  of 
its  road  sliall  make  and  file  in  the  office  of  the 
clerk  of  the  county  court  a  map  and  profile,  it 
is  without  authority  to  clear  the  way  before 
such  filing,  and  so  is  liable  for  damages  from 
its  destruction  of  the  line  of  a  telephone  com- 
pany in  so  clearing  the  way,  though  it  surveyed 
its  line  of  road  before  the  telephone  line  was 
constructed;  the  making  of  the  survey  giving 
It  no  right  in  tl>e  land. 

Appeal  from  Circuit  Court  Izard  County; 
John  W.  Meeks,  Judge. 

Action  by  the  Batesville  ft  Wlnerva  Tele- 
phone Company  agralnst  the  White  River 
Railway  Company.  Judgment  for  plalntitt. 
Defendant  appeals.    Affirmed. 

The  complaint  charged:  That  the  Batps- 
Tille  ft  Wlnerva  Telephone  Company  was  a 
corporation  organized  \mder  the  laws  of 
Arkansas,  and  owned  prior  to  October,  1901, 
a  telephone  line  through  the  counties  of  In- 
dependence, Izard,  and  Baxter,  and  that  in 
the  early  part  of  1901  it  constructed  its  tele- 
phone line  on  the  north  or  east  l>ank  of 
White  river  from  Syllamore  to  Penter's 
Bluff,  Independence  comity.  That  in  Oc- 
tober, Nov^nber,  and  December,  1001,  the  de- 
fendant the  White  River  Railway  Company, 

98S.W.— 46 


began  the  construction  of  its  line  of  railway 
from  Penter's  Bluff  to  Syllamore.  That  the 
railway  company  constructed  its  roadbed 
largely  upon  the  ground  where  plaintiffs  line 
was  located,  and,  in  the  construction  of  its 
line  defendant  wilifuUy,  intentionally,  and 
unlawfully,  cut  down,  tore  down,  and  dug 
up  a  large  number  of  plaintUTs  poles,  to  wit 
660,  and  tore  down  and  destroyed  plaintifCs 
telephone  wires  for  the  greater  part  of  the 
distance  between  Penter's  Bluff  and  Sylla- 
more. That  by  reason  thereof,  plaintiff  lost 
the  value  of  said  telephone  line,  in  addition 
to  the  expense  of  erecting  and  maintaining 
it  That  by  reason  of  such  willful,  inten- 
tional, and  unlawful  destruction  of  Its  plant, 
plaintiff  has  been  damaged  $3,000  actual 
damages,  and  the  further  sum  of  $3,000 
double  damages,  and  asks  for  damages  in  the 
sum  of  $6,000.  The  appellant  answered, 
denying  each  and  every  allegation  of  the 
complaint,  and  further  charged  that  if 
plaintiff's  telephone  line  was  injured,  as 
alleged,  it  was  the  act  of  one  J.  R.  Reynolds, 
or  his  subcontractors;  the  said  Reynolds 
having  the  contract  as  an  independent  con- 
tractor, for  the  construction  of  said  rail- 
road, and  for  whose  negligence  and  torts 
this  defendant  is  in  no  wise  responsible. 
After  the  Jury  had  been  impaneled,  and  after 
the  evidence  was  all  in,  the  defendant  asked 
leave  of  the  court  to  amend  its  answer,  so 
as  to  confwm  to  new  evidence,  which  amend- 
ment was  as  follows:  Defendant,  for  fur- 
ther answer,  says  that  the  defendant  sur- 
veyed its  line  of  road  over  the  line  on  which 
plaintiff  built  Its  telephone  line,  and  liad 
staked  off  Its  right  of  way,  and  was  in  good 
faith  proceeding  to  build  its  line  of  railroad, 
before  the  plaintiff  built  Its  telephone  line; 
tliat  after  it  liad  so  appropriated  said  line, 
the  defendant  built  its  telephone  lines  on  the 
line  of  ttie  defendant's  survey,  with  full 
knowledge  and  notice  of  the  right  and  claim 
of  defendant  and  subject  to  same.  The  court 
refused  to  allow  the  amendment  to  be  made, 
to  which  all  proper  exceptions  were  saved. 
The  uncontradicted  evidence  establishes  the 
fact  that  the  damage  of  which  appellee  com- 
plains, was  done  by  a  subcontractor,  one 
J.  W.  Williamson,  who  had  a  contract  with 
appellant's  principal  contractor,  J.  H.  Rey- 
nolds, for  the  cutting  of  the  right  of  way 
and  constructing  appellant's  roadbed  along 
the  line  where  it  is  alleged  that  appellee's 
Injury  occurred.  It  was  conclusively  es- 
tablished that  the  work  which  caused  the 
Injury  and  damage  to  appellee  was  the  work 
of  an  ind^endent  contractor,  over  which 
appellant  exercised  no  control.  The  proof 
tended  to  show  that  the  work  of  dearing 
appellant's  right  of  way  and  building  the 
roadbed  necessarily  caused  the  injury  to 
appellee's  telephone  line  of  which  it  hero 
complains.  There  was  some  proof  of  negli- 
gence on  the  part  of  the  contractor  in  In- 
juring the  telephone  line.  The  clerk  of  the 
circuit  court  of  Izard  county,  where  the  in- 
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Jury  occurred,  testified  that  the  map  adopted 
by  the  White  River  Railway  Company  waa 
filed  in  hla  office  February  8,  1902,  and  that 
the  profile  of  the  road  was  filed  February  18, 
1902.  The  undisputed  evidence  showed  that 
appellanf  B  right  of  way  over  whldi  aK>el- 
lee'B  line  ran  was  cat  and  cleared  In  1901. 
There  la  no  testimony  abstracted  by  appel- 
lant or  appellee  that  shows  that  any  wwk 
was  done  on  the  road  covered  by  appellee's 
telephone  line  where  the  Injury  to  It  was 
done  after  the  filing  of  the  map  and  profile. 
So  far  as  abstracted,  the  testimony  shows 
that  the  work  on  api)ellant's  right  of  way 
that  Injured  ai^ellee  occurred  before  appe- 
lant had  filed  Its  map  and  profile.  There 
was  some  proof  tending  to  show  that  appel- 
lee's telephone  line  was  built  after  aroel- 
lanf  8  survey  was  made  and  the  right  of 
way  cut  But  the  preponderance  of  the  evi- 
dence was  to  the  contrary. 

The  court  on  Its  own  motion,  among  others, 
gave  the  following  Instructions:  "(3)  If  you 
find  from  the  evidence  that  the  plaintiff  sus- 
tained damages  to  Its  telephone  line  substan- 
tially as  alleged  In  the  complaint,  and  that 
the  damages  so  sustained  were  occasioned  by 
the  acts  of  contractors,  who  had  contracts 
with  the  defendant  to  clear  the  right  of  way 
and  construct  Its  road,  the  defendant  Is 
liable  for  all  the  damages  sustained  by  plain- 
tiff, which  were  necessarily  done  by  said  con- 
tractors In  the  cutting  of  the  said  right  of 
way  or  construction  of  said  railroad.  In 
other  words,  If  the  contractors,  In  cutting 
out  the  right  of  way  and  constructing  the 
railroad,  were  necessarily  compelled  to  de- 
stroy the  plaintiff's  telephone  line,  thai  you 
win  find  for  the  plaintiff.  (4)  I  instruct  yon 
that  an  Independent  contractor  Is  one  to 
whom  the  owner  lets  a  certain  work,  to  be 
done  by  such  contractor  and  delivered  to  the 
owner  In  a  finished  condition,  when  the 
owner  reserves  no  control  over  the  employes 
of  the  contractor,  or  the  manner  of  conduct- 
ing the  work,  and  If  you  find  from  the  evi- 
dence that  the  clearing  of  the  right  of  way 
and  constructing  the  railroad  In  controversy, 
bad  been  let  to  such  Independent  contractor, 
by  the  defendant,  and  that  the  damages  sus- 
tained by  the  plaintiff,  if  any,  or  any  part 
thereof,  was  the  resnlt  of  the  negligence  of 
said  contractor  or  bis  employes,  or  subcon- 
tractors, then  I  charge  you  that  the  defend- 
ant would  not  be  responsible  to  the  plaintiff 
for  such  damages,  and  you  will  find  for  the 
defendant  as  to  all  such  damages  as  was  the 
result  of  such  negligence.  (5)  If  you  find 
from  the  evidence  that  the  plaintiff  telephone 
line  was  injured  by  the  clearing  of  the  right 
•f  way  and  c<mstructlon  of  said  railroad, 
and  that  the  defendant  Is  liable  under  these 
instructions  for  only  a  part  thereof,  then  I 
charge  you  that  it  Is  incumbent  on  the  plain- 
tiff to  prove,  by  a  preponderance  of  the  evi- 
dence, that  part  of  said  damages  for  which 
defendant  is  liable,  and  unless  the  plaintiff 


has  so  proven  said  damages  you  win  find 
for  the  defendant" 

The  court  refused  the  following  request  of 
appellant  for  Instruction,  to  wit:  "(1)  If  you 
find  from  the  evidence  ttiat  tiie  defendant 
had  surveyed  its  line  or  any  part  thereof, 
befors  the  plaintiff  built  its  tel^hooe  line, 
and  that  the  plaintiff  built  Its  telephone 
line  er  any  part  thereof  on  the  snrvey  de- 
fendant had  made,  on  which  to  build  Its 
railroad,  and  the  defendant  was  at  the  tline^ 
In  good  faith,  prosecuting  the  work  of  build- 
ing Its  line  of  road,  and  the  plaintiff  built 
its  telephcHie  line  on  the  line  of  said  sur- 
vey, with  knowledge  of  said  survey,  then  I 
charge  you  that  the  plaintiff  would  not  b* 
entitled  to  recover  for  such  damage  to  its 
line,  as  was  the  necessary  consequHice  of 
the  clearing  of  the  right  of  way  and  con- 
struction of  said  railroad."  The  court  re- 
fused to  give  defendant's  instruction  No.  1, 
as  above,  to  which  all  proper  ^ceptlons 
were  saved.  A  Judgment  for  $650  was  ren- 
dered in  favor  of  plaintiff. 

Appellant's  motion  for  new  trial  contained 
the  general  assignments  that  the  verdict  was 
contrary  to  law,  and  ccmtrary  to  the  evi- 
dence, and  the  following:  "(4)  The  court  err- 
ed in  refusing  to  permit  defendant  to  amend 
its  answer  to  conform  to  the  evidence  and 
the  facts  proved  and  admitted  in  the  case. 
(JS)  The  court  erred  in  giving  its  instraction 
No.  8,  over  defendant's  objection.  (S)  The 
court  erred  in  refusing  to  give  Instruction 
No.  1  as  asked  by  defendant  (7)  The  ver- 
dict is  excessive."  The  motion  was  over- 
ruled, and  this  appeal  duly  prosecuted. 

B.  S.  Johnson,  for  appellant  John  B.  Bl. 
Caleb  and  Bradsbaw,  Rhotoa  &  Helm,  for 
appellee, 

WOOD,  J.  (after  stating  the  facts).  First 
Appellant  did  not  except  to  the  giving  of  In- 
struction No.  S,  which  it  makes  the  fifth 
ground  of  its  assignment  of  error  In  the  mo- 
tion for  new  trial.  Appellant,  therefore,  can- 
not complain  of  the  giving  of  this  instruc- 
tion. But,  passing  that.  Instructions  number- 
ed S  and  4  declared  the  law  more  in  appel- 
lant's favor  than  it  had  the  right  to  ask  un- 
der the  testimony  adduced.  The  proof  show- 
ed that  the  work  contracted  for  by  appellant 
with  Its  principal  contractor,  and  which  was 
by  him  sublet  to  another,  would  necessarily 
result  in  Injury  to  appellee.  Where  such  Is 
the  case,  the  company  contracting  for  the 
work  to  be  done  Is  liable,  although  the  woric 
is  te  be  done  by  an  independent  contractor. 
This  court,  while  announcing  the  doctrine 
that  a  railway  company  is  not  responsible  fbr 
the  negligent  or  wrongful  acts  of  an  lndQ>end- 
ent  contractor.  In  the  construction  of  its  work, 
has  not  failed  to  note  also  the  qualifications 
to  the  rule.  See  Railway  v.  Ollllhan,  77  Arte. 
663,  92  S.  W.  798,  and  cases  cited.  In  Martin 
V.  Railway,  66  Ark.  610,  19  a  W.  814,  this 
court,  after  announcing  the  rule,  declared  also 
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the  limltatloiis  as  follows :  "Bat  this  rule  ot 
Umnunlty  from  liability  la  not  without  Its 
qnallflcatlonB.  If  tbe  thing  to  be  done  Is  In 
ItaeU  onlawfnl,  a  nuisance  per  se,  or  probably 
cannot  be  done  without  necessarily  doing 
damase,  the  person  causing  It  to  be  done  by 
another  Is  as  much  liable  for  injuries  suf- 
fered by  third  persons  from  tbe  act  done,  as 
he  would  be  had  he  done  tbe  act  In  person." 
The  quallflcatlons  are  in  fact  but  a  part  of 
the  rule.  See  Railway  v.  Tonley,  S3  Ark. 
508,  14  8.  W.  800,  9  L.  R.  A.  604,  where  this 
court  announces  the  rule  In  a  quotation  from 
Judge  Oool^  In  his  work  on  Torts,  at  page 

;  also  8  Blllott  on  Railroads,  H  1063, 

1064;  1  Jaggard  on  Torts,  233  et  seq.  The 
instructions  glTen  were  really  more  favorable 
to  appellant  than  the  facts  warranted;  for 
it  was  niidlQ>ated  that  tbe  work  could  not 
be  done  In  the  ordinary  way  without  injury 
to  appeUee,  yet  the  court  submitted  to  the 
jury  the  question  of  whether  or  not  the  work 
was  necessarily  Injurious  to  appellee,  and  as 
to  whether  or  not  the  injury  was  caused  by 
the  negligence  of  the  subcontractor  or  his 
onployte.  The  appellant,  of  course,  was  not 
liable  for  any  injury  caused  solely  by  the 
negligence  of  Its  Independent  subcontractor 
or  his  employes;  or  for  any  Increased  dam- 
ages which  their  negligence  might  have  occa- 
iloned.  But  It  was  liable  for  Injuries  which 
must  have  resulted  from  the  prosecution  of 
the  work,  although  the  negligence  of  the  In- 
dependent subcontractor  may  have  increased 
the  injury  and  enhanced  the  damages.  Tbe 
instructions  were  given  in  the  form  most 
ftivorable  to  appellant,  ignoring  undisputed 
facts  in  the  record  In  favor  of  appellee. 

Second.  The  court  did  not  err  In  refusing 
to  permit  appellant  to  amend  Its  answer,  as 
set  forth  in  the  statement  of  facts.  Such  an 
amoidment  was  a  work  of  supererogation  on 
the  part  of  appellant,  for  It  had  already  ad- 
duced before  the  jury  without  objection  all 
tbe  testimony  bearing  upon  the  Issue  sought 
to  be  raised  by  the  amendment  The  amend- 
ment was  unnecessary,  and  tbe  court  did  not 
abuse  Its  discretion  In  refusing  It  For,  In 
so  doing,  no  possible  prejudice  to  appellant's 
cause  resulted.  Likewise,  the  court  did  not 
err  In  refusing  appellant's  request  for  In- 
struction No.  1.  The  making  of  a  surv^ 
gave  appellant  no  right  In  the  land  on  which 
appellee's  telephone  was  located,  even  If  the 
tel^bone  was  built  after  the  survey.  It  was 
not  shown  whoi  appellant  acquired  its  right 
of  way,  and  unless  this  was  acquired  prior 
to  the  construction  of  appellee's  telephone, 
appellant  had  no  exclusive  rights  In  the 
grouqd.  Moreover,  the  clearing  of  appellant's 
right  of  way  was  done  in  1001,  prior  to  the 
filing  of  Its  map  and  profile  in  tbe  office  of 
the  circuit  clerk  of  Izard  county.  The  api)el- 
lant  was  therefore  without  authority  to  do 
the  clearing  under  the  statute  (Klrby's  Dig. 
I  6660),  and  was  liable  In  damages  for  the 
injury  caused  by  its  wrongful  acts.  Sea  au- 
thorities, supra. 


Third.  It  Is  conceded  by  appellee  here  that 
the  work  of  which  complaint  was  made  was 
that  of  an  Independent  contractor.  But  ap- 
pellee contends  that  the  work  was  necessa- 
rily injurious  to  the  property  of  appellee,  and 
that  appellant,  at  the  time  Its  right  of  way 
was  cleared,  was  engaged  in  a  wrongful  act 
and  was  therefore  liable  to  appellee  for  the 
Injury  done  Its  property.  As  we  have  shown, 
that  was  the  theory  upon  whldi  the  cause 
was  submitted  to  the  jury. 

There  was  no  prejudicial  error  in  instruc- 
tions, and  the  verdict  was  sustained  by  the 
evidence. 

Affirmed. 


BUTT  V.  STATE. 

(Supreme  Court  of  Arkanms.    Dec.  17,  1006.) 

1  GanaNAL  Law  —  Corspibaot  —  Evidbnok 

—  SUWICIKNOT. 

On  a  prosecntion  for  brit>eTy,  evidence  con- 
sidered, and  held  sufficient  to  show  that  defend- 
ant and  others  had  conspired  to  pass  bills 
through  the  State  Senate  by  bribery. 

2.  Bbibkbt  —  Evidence  —  AouisstBiLiTr. 

On  a  prosecution  for  bribery,  the  charge 
being  that  defendant  a  state  senator,  paid  an- 
other senator  a  sum  of  money  to  vote  for  a 
bill  appropriating  money  for  the  completion  ot 
the  State  Capitol,  irrespective  of  any  conspiracy, 
evidence  was  adinissible  to  show  that,  during 
the  early  part  of  the  session  of  the  Legislature, 
defendant  was  present  at  a  meeting  of  senators, 
when  one  of  them  suggested  that  those  present 
combine  to  make  money  by  receiving  money  for 
the  defeat  or  passage  of  bills,  and  that  defend- 
ant then  made  a  list  of  those  that  it  was  thought 
might  enter  each  a  combination,  and  that  sub- 
sequently a  firm  of  contractors  having  a  con- 
tract for  the  erection  of  the  Capitol  paid  tbe 
senator  who  made  the  suggestion  a  sum  of 
money  for  influencing  legislation,  and  that  sub- 
sequently defendant  made  the  payment  on  which 
the  charge  was  predicated. 

3.  CsimRAi.  Law— EyriDKNCB— Declabatiorb 

or  CONSPIBATOBS. 

When  a  conspiracy  has  been  shown,  acta 
and  declarations  of  one  ccmspirator  in  further- 
ance of  the  common  design  may  be  shown  as 
evidence  against  his  associate^. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Cruninal  Law,  {{  98&-1001.] 

4.  Sake  —  Conspibaot  —  Evidenok  —  Su»- 

riCIENOT. 

Direct  evidence  is  not  necessary  to  prove 
a  conspiracy  to  commit  bribery,  and  where  it 
is  shown  that  the  parties  aimed  toward  the  ac- 
complishment of  the  same  unlawful  object  so 
that  their  acts,  though  apparently  independent, 
were  in  fact  connected  and  co-operative,  the  con- 
spiracy may  be  inferred,  though  no  meeting  in 
concert  is  shown. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  1012-1016.] 

5.  Sams— Pbosecution— Ordeb  of  Pboof. 

It  is  not  material  whether  evidence  show- 
ing a  conspiracy  to  commit  briliery  be  intro- 
duced before  or  after  the  acts  and  declarations 
of  co-oonsplrators  are  received  in  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1013.] 

6.  Saicb  —  Afpkai.  —  Failxtbk  to  Pbesent 
Question  Below. 

Where  the  question  propounded  to  a  wit- 
ness who  testified  for  tbe  state  in  rebuttal  ns' 
to  the  character  of  defendant  was  U  the  present 
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tense,  as  was  also  hia  answer,  no  objection 
haying  been  made  at  the  trial  by  defendant,  on 
the  ground  that  the  testimony  was  not  confined 
to  a  time  anterior  to  tlie  commencement  of  the 
prosecution,  the  objection  was  no  ground  for 
a  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
ToL  16,  Criminal  Law,  U  28S»-2642.] 

7.  Savx  —  IifSTBUonoirB  —  TEmvoifr  or 

AOOOlfPUCK. 

An  instruction  that  in  order  to  determine 
the  truth  or  falsity  of  the  testimony  of  an 
accomplice,  it  should  be  weighed  by  the  same 
rule  as  the  testimony  of  any  other  witness  is 
weighed,  was  proper. 

[£3d.  Note. — For  cases  in  point,  see  Cent  Dig. 
TOl.  14,  Criminal  Law,  SI  1111,  1861-186a] 

&  Sau  —  BviDEHci  —  TxsnxoHT  or  Acoox- 

PLICB8. 

The  testimony  of  an  accomplice  is  to  be 
weighed  by  considering  his  connection  with  the 
crime  ana  defendant  and  his  interest  in  the 
case,  his  appearance  on  the  stand,  the  reason- 
ableness of  Us  testimony,  and  its  consistency 
with  other  facts  proved  in  the  case. 

SEJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  {  1111.] 

0.  Saicb— SirmoiBHOT  of  Etidxrcb— Rbason- 
ABLE  Doubt. 

The  different  items  of  evidence  that  taken 
together  go  to  establish  defendant's  guilt  need 
not  be  shown  beyond  a  reasonable  doubt,  such 
doctrine  only  applying  to  tlie  guilt  or  innocence 
of  defendant  on  the  whole  case. 

eDd.  Note.— For  cases  in  traint,  see  Cent  Dig. 
14,  Criminal  Law,  H  1267,  1268,  1991.] 

10.  Saicb— TismfONY  OF  AoooMPiiiOB— What 

CONSTITDTIS   AN    ACCOMPLICE. 

On  a  prosecution  for  bribery,  where  the 
charge  w«s  that  defendant,  a  state  senator, 
paid  another  state  senator  a  sum  of  money  to 
vote  for  a  certain  bill,  a  witness  testified  that 
during  the  early  portion  of  the  session  of  the 
Legislature  defendant  and  other  senators  were 
together,  when  one  of  them  suggested  that  they 
combine  to  make  money  by  recdving  money  for 
the  defeat  or  passage  of  bills,  and  that  defend- 
ant so  fiir  acted  on  the  suggestion  as  to  make 
a  memorandum  of  senators  whom  he  thought 
would  join  such  an  organisation,  and  that 
witness,  after  the  matter  had  been  discussed 
by  the  others  for  a  few  moments,  left  the  room 
and  did  not  return.  Beld,  that  the  testimony 
did  not  show  the  witness  to  have'  been  an  ac- 
complice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  i  1082.] 

11.  Sake— TbiaI/— ABOuintNT  of  Counsel. 
Where,  on  a  prosecution  for  bribery,  the 

charge  heing  that  defendant,  a  state  senator, 
had  paid  another  senator  to  vote  for  a  certain 
bill,  the  prosecuting  attorney,  in  his  closing 
argument  stated  that  In  his  opinion,  the  state 
had  made  the  strongest  case  against  defend- 
ant that  it  had  maae  in  any  of  the  "boodle 
cases,"  it  was  proper  for  the  court  to  instruct 
the  jury  to  disregard  it 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  SI  1670,  1677,  1693.] 

12.  Bbibebt— Evidence— StTFTiciENCT. 

On  a  prosecution  for  bribery  evidence  con- 
sidered ana  held  sufficient  to  sustain  a  convic- 
tion. 

Appeal  from  Circuit  Court,  Perry  Coimty; 
Edward  W.  WInfleld,  Jndge. 

F.  O.  Butt  was  convicted  of  bribery,  and  he 
«pi>eals.    Affirmed. 

J.  V.  Walker  and  Sellers  ft  Sellers,  for  ap- 
pellant   E.  L.  Rogers,  Atty.  Gen.,  and  Lewis 


Rtaoton,  Pros.  Atty.  (James  A.  Gray  and  D. 
E.  Bradsfaaw,  of  connsel),  for  the  State. 

RIDDICE,  J.  This  is  an  appeal  from  a 
Judgmrmt  convicting  the  defendant  of  the 
crime  of  bribery,  and  sentencing  him  to  pay  a 
fine  of  $200,  and  to  be  Imprisoned  in  the 
State  Penitentiary  for  the  term  of  two  years. 

The  defoidant  was  a  member  of  the  State 
Senate  in  190B,  when  a  bill  appropriating 
1800,000  for  the  completion  of  the  State  Cap- 
itol was  pending  before  the  Senate.  The  con- 
viction was  based  on  the  charge  that  defoid- 
ant  paid  Senator  Adams  $100  to  induce  him 
to  vote  for  this  bill.  The  evidence,  so  far  as 
necessary  to  show  the  questions  of  law  in- 
volved, was  as  follows :  It  was  shown  by  the 
testimony  of  witness  Hlnkle  that  soon  after 
the  organization  of  the  Senate  in  1906,  he, 
with  a  few  other  smators,  including  defend- 
ant. Butt,  was  present  in  the  room  of  Senator 
Covington  at  the  hotel,  and  that,  in  the  course 
of  their  conversation,  Covington  said  that  by 
standing  together  tb^  could  control  legis- 
lation; and.  In  snbstance,  suggested  that  they 
organize  and  make  money  by  demanding  and 
receiving  pay  for  the  passage  or  defeat  of 
bills.  The  witness  said  that  he  himself  did 
not  agree  to  this  suggestion,  though  he  made 
no  respoiise  to  it,  but  sat  silent  for  a  few 
minutes  while  it  was  discussed  by  the  others 
and  then  left  the  room  and  did  not  return. 
He  further  stated  that  he  did  not  remember 
what  the  defendant.  Butt,  said  in  reply  to 
this  proposition  of  Covington,  "^ore  than 
that  he  seemed  to  agree,"  and  that  Butt 
thereupon  made  out  a  memorandum  of  the 
names  of  those  senators  that  it  was  bdleved 
could  be  induced  to  enter  the  combination. 
It  was  shown  by  another  witness.  Cook, 
that  two  or  three  months  afterwards,  towards 
the  latter  part  of  the  session,  when  bill  N& 
870  to  appropriate  $800,000  for  the  completion 
of  the  State  Capitol  building,  and  for  otbtf 
purposes,  had  been  introduced  in  the  Senate 
that  Caldwell  &  Drake,  a  firm  of  contractors, 
who  had  a  contract  for  erecting  the  new 
Capitol,  and  who  were  especially  Interested 
in  the  passage  of  this  bill,  paid  to  witness 
Cook  a  large  sum  of  money,  over  $12,000,  to 
be  used  to  influence  monbers  of  the  Legis- 
lature. A  large  part  of  this,  some  $4,000 
or  $5,000,  was  paid  by  Cook,  acting  for  Cald- 
well &  Drake,  to  Senator  Covington,  to  be 
used  for  that  purpose.  It  was  further  shown 
by  the  testimony  of  Senator  Adams  that  the 
defendant.  Butt,  paid  him  $100  to  vote  for 
the  bill  with  the  promise  of  $400  more  when 
the  bill  became  a  law.  After  the  Senate  ad- 
journed, and  the  grand  Jury  began  to  investi- 
gate these  matters,  this  witness  saw  the  mat- 
ter in  a  new  light,  and  says  that  he  returned 
the  money  to  Butt  Senator  Hardy,  another 
witness,  testified  that  while  the  bill  was  pend- 
ing Butt  stated  to  him  that  there  was  a  rumor 
that  a  large  amount  of  mon^  was  being  used 
to  pass  the  bill,  and  that  he  could  get  $600 
for  voting  for  the  blU.    The  language  of  this 
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wltneas  to  not  quite  dear  as  to  whether 
Butt  stated  that  the  witness  or  Bntt  conld 
get  the  money.  But  let  It  be  taken  either 
way,  and  It  will  be  seen  by  reference  to  the 
testimony  of  Adams  set  out  In  the  transcript 
that  Bntt  approached  Hardy  in  much  the 
same  way  that  he  did  Adams.  Another  wit- 
ness, Hlnkle,  testified  that  after  the  bill  was 
passed  It  was  rumored  that  money  bad  been 
used,  and  that,  being  Informed  that  Bntt  bad 
paid  Adams  $100  to  vote  for  the  bill,  he 
questioned  Butt  abont  It;  that  at  first  Butt 
denied  It,  but  finally  admitted  that  he  had 
paid  Adams  money.  Still  another  senator, 
Holland,  testified  that,  aftw  the  Senate  had 
adjonmed,  and  when  Oovlngton  was  being 
tried  be  was  told  that  Adams  bad  returned  the 
money,  and  he  asked  Butt  about  It,  and  that 
Butt  admitted  that  Adams  had  returned  It; 
bat  later  made  a  different  statement.  Butt 
and  CoTlngton,  who  testified  for  him,  both 
denied  abont  all  of  this  Incriminating  testi- 
mony. This  testimony  need  not  be  set  out 
here,  for  the  question  now  is  whether  the 
evidence  Introduced  by  the  state  was  com- 
petent. Ck>nnsel  for  appellant  contends  that 
there  was  not  sufilclent  evidence  of  a  con- 
tplnej  between  Corington  and  the  defendant, 
Bntt,  to  Justify  the  admissions  of  the  declara- 
tions and  acts  of  Covington  as  evidence 
against  the  defendant  Before  discussing  that 
question,  we  will  say  that  no  declaration  by 
Covington  made  In  the  absence  of  Butt  was 
admitted  In  evidence.  The  statement  of 
Covington  made  in  the  presence  of  Butt,  sug- 
gesting an  organization  to  control  legislation 
and  to  make  money  corruptly,  to  which  Butt 
assented.  Is  competent  whether  there  was  a 
conspiracy  or  not.  When  a  conspiracy  has 
been  shown,  then  the  sets  and  declarations 
of  one  conspirator.  In  furtherance  of  the  com- 
mon design,  may  be  shown  as  evidence  against 
his  associates;  and,  we  think,  the  evidence 
In  this  case  sufficient  to  show  that  there 
was  a  conspiracy  between  Covington  and 
Bntt  and  others  to  pass  bill  870  through  the 
Senate  by  bribery. 

In  a  recent  case  decided  by  this  court  the 
following  extract  from  UnderhlU  on  Criminal 
Evidence  was  quoted  with  approval :  "Direct 
evidence  Is  not  essential  to  prove  the  con- 
spiracy. It  need  not  be  shown  that  the  par- 
ties actually  came  together  and  agreed  In 
express  terms  to  enter  In  and  pursue  a  com- 
moa  design.  The  existence  of  the  assent  of 
minds,  which  is  Involved  In  a  conspiracy,  may 
be,  and  from  the  secrecy  of  the  crime,  usually 
must  be.  Inferred  by  the  Jury  from  proof  of 
facts  and  circumstances  which,  taken  to- 
gether, apparently  indicate  that  they  are 
merely  part  of  some  complete  whole.  If  it 
is  proved  that  two  or  more  persons  aimed 
by  their  acts  toward  the  accomplishment  of 
the  same  unlawful  object,  each  doing  a  part, 
so  that  their  acts,  thongh  apparently  Inde- 
pendent, were  In  fact  connected  and  co-opera- 
tive, Indicating  a  closeness  of  personal  as- 
Mdation  and  a  concurrence  of  sentiment,  a 


conspiracy  may  be  inferred,  though  no  act- 
ual meeting  among  them  to  concert  means 
Is  proved."  This  is  a  clear  and  correct 
statement  of  the  law.  UnderhlU  on  Criminal 
Evidence,  i  491;    Chapllne  v.  State   (Ark.) 

05  S.  W.  477.  Nor  la  it  material  now  whether 
the  evidence  showing  the  conspiracy  was 
Introduced  before  or  aftw  the  acts  of  the  con- 
federate were  received  in  evidence;  It  be- 
ing sufficient,  if,  on  the  whole  case,  a  con- 
spiracy Is  shown.  Now  a  conspiracy  Is  a 
combination  between  two  or  more  persons 
to  do  something  unlawful,  or  to  accom- 
plish something  lawful  by  unlawful  meana, 
Commonwealth  v.  Waterman,  122  Mass.  67; 

6  Am.  &  Eng.  Ency.  Law,  {  8S2.  The  evi- 
dence tends  to  show  that  early  in  the  ses- 
sion, at  a  meeting  In  his  room,  Covington 
made  the  snggestlon  to  the  defendant.  Butt, 
and  a  few  other  senators  present,  that  they 
organize  for  the  purpose  of  controlling  leg- 
islation and  making  money  out  of  it  The 
defendant.  Butt,  did  not  dissent  from  this 
bold  proposition  to  combine  for  the  purpose 
of  extorting  bribes;  In  other  words,  to  go 
into  it  as  a  regular  business,  but,  on  the 
contrary,  if  the  witness  told  the  truth,  he 
showed  a  ready  response  to  it,  and  at  once 
began  in  a  practical  way  to  carry  out  the 
suggestion  by  making  a  memorandum  of  the 
names  of  those  senators  whom  It  was  be- 
lieved oould  be  Induced  to  Join  the  combi- 
nation. Later  in  the  session,  we  find  these 
two  men  doing  tlie  very  thing  that  was  on 
that  occasion  proposed  by  one  of  them,  and 
assented  to  by  the  other.  We  find  that  one 
of  them  received  several  thousand  dollars 
which  he  takes  under  a  promise  to  use  for 
the  passage  of  this  Capitol  bill  through  the 
Senate ;  and  shortly  after,  we  find  the  other 
acting  as  a  distributor  of  money  for  the 
passage  of  this  bill.  Now,  it  is  certain  that 
Bntt  did  not  pay  out  his  own  mon^  in  such 
libera]  soma  on  this  bill.  If  he  paid  out 
mon^,  it  was  fnmlshed  by  some  one  finan- 
cially Interested  in  the  passage  of  the  bill. 
The  evidence  shows  that  there  were  no  otlt- 
ers  thus  interested  except  the  firm  of  Cald- 
well &  Drake.  They  did  pay  out  a  large 
sum  to  bribe  senators  to  vote  for  this  bill. 
It  is  therefore  morally  certain  that  if  Bntt 
paid  out  money  to  bribe  Adams  on  this  bill 
the  money  he  used  came  from  Caldwell  & 
Drake,  elth«  directly  or  through  some  agent 
of  theirs.  As  the  evidence  shows  that  this 
money  of  Caldwell  ft  Drake  was  paid  to 
Covington,  who  was  to  secure  the  passage  of 
the  bill  with  the  money  paid  him.  It  seems 
probable  that  Butt  was  acting  under  Coving- 
ton. But  whether  that  be  so  or  not  they 
were  both  engaged  In  the  same  undertaking 
to  pass  this  bill  by  the  corrupt  use  of  money, 
and  were  acting  for  the  same  principal. 
Taking  the  whole  evidence  together,  we  think 
it  was  amply  sufficient  to  show  a  conspiracy 
between  them.  But,  even  if  we  concede  that 
no  conspiracy  was  shown,  a  majority  of  o* 
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thinic  that  this  evidence  was  competent  on 
another  ground.  For,  while  you  cannot  show 
separate  and  Isolated  crimes  or  facts  haT- 
Ing  no  bearing  on  the  crime  under  investi- 
gation, you  can  always  show  all  the  circum- 
stances connected  with  the  particular  crime, 
even  If  in  doing  so  you  have  to  bring  to  light 
other  offenses.  You  can  go  back  to  the  time 
when  the  intention  to  commit  the  crime  un- 
der Investigation  was  first  formed,  and  trace 
It  through  all  the  Intervening  circumstances 
to  the  consummation  of  the  criminal  act,  and 
thus  lay  before  the  jury  the  whole  trans- 
action. This  Is  necessary  In  order  that  they 
may  correctly  Judge  the  motives  and  con- 
duct of  the  defendant  under  investigation. 
"If,"  says  the  author  of  a  recent  work, 
"several  crimes  are  so  intermixed  or  blended 
with  one  anotlier  or  connected  so  that  they 
form  an  indivisible  criminal  transaction,  and 
a  complete  account  of  any  of  them  cannot 
be  given  without  showing  the  other,  any  or 
all  of  them  are  admissible  against  a  defend- 
ant aa  trial  for  any  offense  which  is  itself  a 
detail  of  the  whole  criminal  scheme."  TTn- 
derhlli's  Crlm.  Ev.  {  88.  Ton  might  as  well 
expect  that  one  should  be  able  to  judge  cor- 
rectly the  merits  of  a  play  and  of  the  motives 
and  conduct  of  the  actors  as  displayed  there- 
in by  witnessing  only  the  last  scene  of  the 
last  act  as  to  expect,  where  the  crime  under 
Investigation  is  part  of  a  connected  scheme, 
that  the  jury  should  be  able  to  determine 
the  motives  of  the  defendant  and  judge  cor- 
rectly of  his  guilt  or  Innocence  without  any 
knowledge  of  the  origin  of  the  crime,  or  of 
the  circumstances  and  motives  that  led  up 
to  it.  The  law  does  not  blindfold  courts 
and  juries  in  that  way,  and  it  is  always 
competent  to  show  the  beginning  as  well 
sj  the  end  of  the  criminal  transactlcHi. 

Now,  aa  before  stated,  the  evidence  tends 
to  show  tiuit  this  crime  had  its  beginning 
early  in  the  legislative  session.  The  rising 
curtain  discloses  defendant  and  certain  other 
senators,  guardians  of  the  state,  assembled 
In  the  room  of  Covington,  president  of  the 
Senate,  gravely  discussing,  not  the  good  of 
the  state,  but  how  to  take  over  the  bustnees 
of  Cox  and  Co<^  two  noted  lobbyists,  control 
legislation,  and  make  money  out  of  the  pas- 
sage of  bills.  This  was  the  beginning.  lAter, 
when  the  bill  appropriating  $800,000  of  the 
state's  money  was  Introduced  tn  the  Senate, 
In  which  bill  Caldwell  &  Drake,  contractors 
of  large  means  and  rather  lax  Ideas  about 
the  proper  use  of  money,  were  greatly  inter- 
ested, an  oppwtunity  was  presented  to  put 
Into  practice  the  plan  agreed  to  by  Covington 
and  defendant  at  the  l>eginning  of  the  session. 
They  did  not,  however,  put  Cox  and  Cook  out 
oC  business,  but  acted  with  them.  Cook  says 
that  Caldwell  put  up  over  $12,000  to  pass  this 
bill.  Of  this  Cook  gave  Covhigton  $7,000, 
but  $2,500  went  for  another  purpose,  leaving 
about  $4,600  to  be  used  in  the  passage  of  the 
bill  through  the  Senate,  with  the  prMnlse  of 
more  If  It  became  a  law.    Cook  docs  not  still r 


what  he  did  with  the  remainder,  but  be,  no 
doubt,  retained  a  liberal  percoitage;  Cox 
appears  only  In  tiie  misty  background,  but 
he,  no  doubt,  got  his  percentage  alsa.  So 
that  the  amount  paid  to  Covington  probably 
represents  the  bulk  of  that  expended  on  th« 
Legislature.  With  this  sum  Covington  was  to 
pass  the  bill  through  the  Senate.  The  evi- 
dence does  not  dlrectiy  show  to  whom  Cov- 
ington distributed  this  money,  or  how  mudi 
of  it  he  retained  himself,  but  It  shows  that 
very  soon  after  it  was  placed  in  his  hands 
the  defendant  appeared  as  the  distributee  of 
money  to  secure  the  passage  of  this  bllL  As 
the  testimony  of  HInkle  shows  that  Coving- 
ton knew  that  Butt  was  ready  and  willing  to 
engage  In  a  venture  of  that  kind.  It,  as  before 
stated,  seems  highly  probable  that  if  Butt 
paid  oat  any  money  to  secure  the  passage 
of  this  bill,  that  he  secured  it  from  Covings 
ton.  These  transactions  from  the  time  the 
money  was  paid  over  by  Caldwell  to  Cook, 
until  a  portion  ot  it  was  paid  to  Adams  by 
the  defendant,  were  all  part  of  the  same 
scheme  to  pass  this  bill  by  buying  the  votes 
of  senators.  The  evidence  that  money  was 
paid  by  Caldwell  to  Cook,  and  by  Cook  to 
Covington,  tor  the  passage  of  this  bill.  Is 
competent,  because  It  tends  to  riiow  where 
Butt  procured  the  money  which  he  paid  to 
Adams,  and  explains  the  motive  that  lay  be- 
hind this  act  of  Butt  He  bad  no  pers(»>al 
interest  in  the  passage  of  tibe  bill,  and  then 
was  no  reason  why  he  should  squander  mon- 
ey in  that  way.  If  it  could  not  be  shown 
where  this  money  probably  came  from,  tbe 
testimony  of  Adams  that  Butt  paid  him 
money  to  vote  for  the  bill  would  seem  unrea- 
sonable. But  the  whole  tiling  is  cleared  when 
you  trace  the  crime  back  to  Its  source,  and 
view  the  whole  transaction.  Ton  then  sea 
that  Butt  was  acting,  not  for  himself  alone, 
but  that  behind  him  was  a  party  Interested 
and  willing  to  pay  out  large  sums  of  money 
on  this  bill.  Caldwell  did  not  deal  dlreotly 
with  these  corrupt  legislators,  but  his  desire 
to  make  money  out  of  the  expenditure  for 
which  this  bill  provided  was  the  moving 
force  that  led  to  this  crime,  and  It  was  com- 
petent to  show  that  he  paid  money  and  to 
trace  this  money  through  the  different  agents 
into  whose  hands  it  came,  in  order  to  show 
the  whole  of  the  criminal  transaction,  and 
to  explain  the  motives  of  tbe  different  actors 
therein.  A  part  of  the  route  that  the  money 
took  is  shown  by  circumstances  only.  But, 
assuming  that  the  witnesses  spoke  the  truth, 
these  drcumstances  are  quite  convincing,  and 
to  repeat  again  makes  it  seem  very  probable 
that  the  money  used  by  Butt  came  throogta 
Covington,  and  that  the  whole  of  this  evi- 
dence relates  to  the  same  criminal  scheme. 
But  whether  he  received  It  tnm  Covington 
or  not  tends  strongly  to  show  that  tbe  errl- 
dence  that  the  act  of  Butt  was  only  a  detail 
in  a  larger  sdieme,  being  carried  oat  by  Cox, 
Cook,  Covington  and  others,  and  the  whoto 
can  be  shown.     Wo  think  tbers  can  be  no 
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doabt  of  !ta  competency.  Hdton  ▼.  State, 
48  Ark.  368.  The  objection  to  the  testimony 
of  McNemer,  a  witness  who  testified  for  the 
state  In  rebnttal,  as  to  the  character  of  the 
defendant,  on  the  gronnd  that  It  was  not  con- 
fined to  a  time  anterior  to  the  commence- 
ment of  the  prosecntion,  Is  based  entirely  cm 
the  form  of  the  question  propounded  to  this 
witness  and  his  answers  thereto.  In  ttieee 
the  present  tense  Is  used,  bat  his  testimony 
shows  clearly  that  he  refers  to  a  time  prevl- 
ons  to  the  prosecntion.  No  special  ob]ectl<m 
was  made  at  the  trial  to  this  testimony  on 
that  gromid,  and  the  exception  mnat  be  orer- 
mled. 

Coming  now  to  the  charge  of  the  conrt, 
objection  Is  made  to  the  fourth  InBtmctim 
glTen  for  tiie  state,  on  the  ground  that  "it 
orermles  the  statute,  and  tells  the  jury  that 
an  accomplice  for  the  purpose  of  the  trial  is 
to  be  considered  the  equal  of  any  other  wit- 
ness." But  this  is  not  so.  The  Instruction 
says  that.  In  order  to  detoinine  the  truth  or 
falsity  of  the  tedtlmony  of  an  accomplice, 
It  should  be  weighed  by  the  same  rule  as  the 
testimony  of  other  witnesses  Is  weighed. 
This  Is  correct,  for  the  testimony  of  other 
witnesses  Is  weighed  by  considering  their  con- 
nection with,  the  crime  and  the  defendant, 
and  their  interest  in  the  case,  their  appear- 
ance on  the  stand,  and  the  reasonableness  or 
unreasmableness  of  their  testimony  and  Its 
consistency  with  other  facts  proved  In  the 
case.  The  testimony  of  an  accomplice  should 
be  weighed  In  the  same  way. 

Instruction  numbered  8  requested  by  de- 
fendant was  clearly  erroneous,  for  It  declared 
that  the  jury  could  not  consider  the  fact  that 
Cook  delivered  money  to  Covington  to  be  used 
In  the  passage  of  bill  No.  S70,  unless  they 
found  "beyond  a  reasonable  doubt  that  such 
money  or  some  part  of  it  was  delivered  to  de- 
fendant for  the  purpose  of  use  In  the  passage 
of  the  bin."  Leaving  out  all  other  objections, 
this  court  has  several  times  held  that  the  dif- 
ferent items  of  evidence  that  go  to  establish 
gnllt  do  not  have  to  be  shown  beyond  a  reason- 
able doubt  That  doctrine  only  ai^lles  to  the 
guilt  or  Innocence  of  the  defendant  on  the 
whole  case.  As  this  instruction  was  properly 
rejected  on  that  ground,  we  need  not  notice 
the  other  objections  urged  to  It  The  conten- 
tion Is  made  that  the  question  of  whether  or 
not  the  witness  Hlnkle  was  an  accomplice 
Aonld  have  been  submitted  to  the  jury.  I 
felt  some  doubt  myself  on  this  point  at  first 
but  the  definition  of  an  accomplice  quoted  by 
appellant  from  Wharton  shows  that  the  evi- 
dence in  this  case  falls  short  of  showing  tiiat 
Hlnkle  was  an  accomplice.  Wharton,  Crim- 
inal Bt.  f  440.  Mere  silence  In  the  presence 
of  a  crime,  nor  the  mere  failure  to  Inform 
the  officers  of  the  law  when  one  has  learned 
of  the  commission  of  a  crime,  does  not  make 
one  an  accomplice.  Hlnkle  may  have  been 
an  accomplice,  but  the  evidence  in  tbls  case 
does  not  show  It  and  the  court  did  not  err 
la  refusing  to  submit  the  question  to  tiie 


Jury.  Melton  r.  State,  4S  Ark.  S67;  Carroll 
V.  State,  45  Ark.  B39;  Bird  v.  U.  R,  187  U. 
B.  118,  23  Sup.  Ct  42,  47  L.  Bd.  100.  We  hav* 
carefully  considered  the  other  objectlooa 
urged  to  the  mlings  of  the  court  In  glTlng 
and  refoiring  instructions,  and,  in  our  opia- 
ion,  none  of  these  are  tenable.  The  prosecut- 
ing attorney.  In  his  closing  argument  to  tbm 
jury,  said  that  "In  his  opinion,  the  state 
had  made  the  strongest  case  against  Butt 
that  It  had  made  In  any  of  the  boodle  cases." 
On  objection  being  made,  the  court  held  the 
remark  to  be  ImprtHper,  and  Instructed  the 
juiy  to  disregard  It  Tills  ruling  of  the 
court  was  correct,  for  there  was  no  need 
to  make  such  a  comparison.  But  apart  from 
that  the  remark  was  In  effect  nothing  more 
than  the  expression  of  an  opinion  by  the  at- 
torney for  the  state,  that  tbe  case  against 
defendant  was  a  strong  one,  and,  as  such,  we 
doubt  If  it  could  undw  any  circumstances  be 
treated  as  prejudicial. 

This  brings  us  to  the  question  as  to  wheth- 
er the  evidence  was  sufficient  to  sustain  the 
verdict  We  have  already  noticed  this  evi- 
dence, and  it  need  not  be  repeated  here.  One 
senator  testified  positively  and  explicitly  that 
the  defendant  paid  him  a  bribe  of  $100,  as 
alleged  In  the  indictment  Three  other  sen- 
ators testified  to  facts  which  tended  to  con- 
nect defendant  with  the  crime,  and  to  show 
that  he  was  guilty.  Opposed  to  this  testi- 
mony of  the  state  is  the  testimony  of  the 
defendant  and  another  senator  who  was  ac- 
cused of  a  similar  crime,  and  whom  the  evi- 
dence In  this  case  tends  to  show  was  Impli- 
cated in  the  crime  charged  against  defendant 
It  was  also  shown  that  defendant  had  a  good 
character  previous  to  this  prosecution.  This 
evidence  of  his  character  Is  probably  the 
most  potent  evidence  In  his  behalf.  In  view 
of  the  fact  that  the  defendant  had  previously 
borne  an  excellent  character,  and  that  it 
seems  unnatural  that  a  man  of  such  a  char- 
acter would  so  soon  yield  to  temptation,  and 
be  guilty  of  such  a  shocking  disregard  of  his 
duty,  tbere  may  be  those  who  will  still  dis- 
believe the  evidence  against  him.  But  i^' 
though  a  number  of  witnesses  testified  to  the 
good  character  of  defendant  and  only  one 
testified  to  the  contrary,  yet  the  testimony  of 
this  witness  received  some  confirmation  from 
the  lips  of  the  defendant  himself.  For  de- 
fendant while  on  the  witness  stand,  after 
saying  tibat  be  knew  that  Tom  Cox,  whom 
the  evidence  tends  to  implicate  In  this  crime, 
had  the  reputation  of  being  a  "lobbyist  and 
boodler,"  admitted  that  be  had  written  to 
him,  and  solicited  his  support  In  defendant's 
race  for  the  presidency  of  the  Senate,  and 
had  visited  the  home  ot  Cox  to  see  Cox  when 
Cox  was  confined  to  his  room  on  account  ot 
Illness.  Defendant  gave  explanations  of  these 
acts  consistent  with  honest  Intentions  on  his 
part  But  these  admissions,  and  the  explana- 
tions which  the  production  of  his  letter  to 
Cox  forced  him  to  make,  may  have  aroused 
In  the  minds  of  the  jury  some  suspicion  that 
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bl8  character  was  not  as  good  as  his  reputa- 
tlon.  But,  while  character  and  reputation 
may  in  doubtfol  cases  be  weighed  with  the 
other  evidence  in  deciding  whether  one  Is 
guilty  or  not,  it  is  no  excuse  or  justification 
for  crlma  The  jury  have  considered  the  evi- 
dence of  defendant's  character  in  connection 
with  the  othor  facts,  and  tuive  found  that  he 
is  guilty. 

After  a  full  consideration  of  the  evidence, 
■8  found  In  the  transcript,  it  makes  the  same 
Impression  on  us,  and  we  are  of  the  opinion 
that  the  verdict  was  right 

Finding  no  error,  the  Judgment  is  afilrmed. 


BT.  liOUIS,  L  M.  &  S.  RY.  C».  v.  GRBB- 

80N. 
(Supreme  Court  of  ArkansaB.    Dec.  17,  1906.) 

Taxation— SAI.E — CJollatebal  Attack. 

The  act  of  1881  (Laws  1881,  p.  C3)  In  re- 
lation to  taxation,  section  14  (page  TO)  required 
a  commissioner  making  a  sale  under  the  statute 
to  reiMrt  his  proceedings  to  the  court,  but  did 
not  set  forth  wlsit  proceedings  should  be  re- 
IMrted  nor  did  it  make  the  report  the  only 
evidence  of  the  commisBloner's  action.  It  was 
provided  that  the  report  should  stand  open  for 
exceptions,  which  should  be  disijosed  of  sum- 
marUy;  that,  in  case  of  Irregularity,  the  sale 
should  be  set  aside  and  a  new  one  ordered ; 
and  section  15  provided  that  the  confirmation 
of  such  a  report  should  constitute  an  adjudica- 
tion of  all  objections.  HeH,  that  the  fact  that 
the  commissioner  did  not  state  in  his  report 
that  he  had  given  the  statutory  notice,  and  that 
he  did  not  attach  the  notice  to  the  report,  that 
the  report  did  not  show  that  the  land  was 
struck  off  to  the  state  for  any  specified  amount, 
and  that  it  did  not  show  that  he  had  certified 
to  the  clerk  of  the  county  the  lands  that  were 
struck  off,  as  required  by  the  statute,  were  at 
most  mere  irregularities  which  did  not,  after 
confirmation,  render  the  proceedings  subject  to 
a  collateral  attack. 

ISiA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  {  1389.] 

Appeal  from  Nevada  Chancery  Court; 
James  D.  Shaver.  Chancellor. 

Suit  by  the  St  Louis,  Iron  Mountain  & 
ifoutbem  Railway  Company  against  M.  W. 
Oreeaon.  From  a  decree  in  favor  of  plain- 
tiff, defendant  appeala    Affirmed. 

This  suit  was  begun  by  the  appellant  to 
quiet  title  to  the  N.  W.  %,  8.  W.  %,  section 
80,  township  0  S.,  range  22  W.,  In  Nevada 
county.  Appellant  claimed  title  from  the 
government  through  patent  to  the  Cairo  ft 
Fulton  Railroad  Company,  with  which  com*- 
pany  it  was  consolidated.  To  sustain  its 
case  It  Introduced  in  evidence  the  patent  of 
the  United  States  to  the  state  of  Arkansas  for 
the  use  and  benefit  of  the  Cairo  &  Fulton 
Railroad  Company,  and  the  certified  copy  of 
the  articles  of  consolidation  of  the  St  Louis 
&  Iron  Mountain  Railroad  Company  with  the 
Cairo  &  Fulton  Railroad  Company,  forming 
appellant  as  a  corporation,  and  thereby  con- 
veying the  tract  in  controversy  to  it  Ap- 
pellee Greeson  filed  an  answer  setting  up 
conveyance  from  Giles  to  him  of  the  prem- 
ises, setting  up  title  in  Giles  from  the  atate 


by  mesne  conveyances,  and  setting  up  title 
In  the  state  by  reason  of  the  sale  of  the  land 
under  an  order  and  decree  of  the  chancery 
court  of  Nevada  county  under  the  overdue 
tax  act  of  1881.  Giles,  the  original  defendant, 
answered,  adopting  the  answer  of  Greeson. 
Defendants  Introduced  In  eividence  the  rec- 
ords of  the  chancery  court  of  Nevada  coun- 
ty in  an  overdue  tax  proceeding  Instituted 
under  the  act  of  1881  (Laws  1881,  p.  63) 
Showing  the  complaint  was  filed  as  author- 
ized by  the  statute  against  the  tract  of  land 
In  controversy,  among  others,  for  overdue 
delinquent  taxes,  that  warning  order  was 
Issued  and  entered  on  record  as  required  by 
statute,  and  that  on  August  10,  1882,  decree 
was  entered  by  the  court  at  Its  regular  term 
which  recites  the  entry  of  the  warning  order 
and  recites:  "That  It  appears  that  the  derk 
of  this  court  caused  the  said  order  to  be  pub- 
lished as  required  by  law,  and  did  give  the 
notice  as  required  by  law,  and  tiiat  the 
proof  of  publication,  of  which  notice  verified 
as  required  by  law,  was  filed  as  required  by 
law.  And  the  court  decreed  that  the  above- 
described  land  was  subject  to  a  tax  penalty 
and  costs  of  $11.05,  and  that  It,  with  sevoal 
hundred  other  tracts  against  which  taxes 
were  decreed  as  a  lien,  be  adv^itlsed  and 
sold  by  George  Christopher,  commissioner, 
on  the  18th  day  of  September,  1882.  On 
February  23,  1883,  the  commissioner  filed 
his  report,  showing  as  follows:  On  the  18th 
day  of  Septranber,  1882,  the  day  fixed  for 
said  sale,  I  sold  all  the  said  lands  mentioned 
In  said  decree  as  follows,  to  wit:  (here  fol- 
lows a  description  by  legal  subdlvislcHis  of 
lands  mentioned  In  the  decree  and  the 
amounts  for  which  they  were  sold ;  but  the 
tract  in  controversy  is  not  included  In  the 
list)  and  the  report  continues  as  follows: 
"and  that  all  the  balance  of  said  lands  as 
described  in  said  decree  were  sold  to  the 
state  of  Arkansas,  all  of  which  Is  respect- 
fully submitted.  [Signed]  George  Christoph- 
er, Commissioner."  Which  said  report  the 
record  showed  was  "submitted  to  tiie  court 
and  upon  examination  the  court  approved 
and  confirmed  same  In  all  things."  No  ad- 
vertisement or  notice  of  sale  by  the  commis- 
sioner was  Introduced  In  evidence  In  this 
case  or  In  any  way  shown. 

B.  S.  Johnson  and  S.  R.  Allen,  tar  appel- 
lant   W.  Y.  Tompkins,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).    The 

failure  of  the  commissioner,  appointed  by 
the  court  to  make  sale  of  the  lands  In  the 
overdue  tax  proceedings,  to  state  in  his  re- 
X>ort  that  he  had  given  the  notice  as  required 
by  the  statute  in  such  cases  and  to  attach 
such  notice  to  his  report  were,  at  most,  ir- 
regularities which  did  not  affect  the  Jurisdic- 
tion of  the  chancery  court  to  confirm  and  ap- 
prove same.  The  fourteenth  section  of  the 
overdue  tax  act  of  March  12.  1881  (Laws 
1881,  p.  70)  while  requiring  the  cMumlsalea- 
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er  making  the  sale  to  report  '^Is  proceedings 
to  the  court,"  and  to  "file  It  in  the  office  of 
the  clerk  thereof,"  does  not  set  forth  what 
the  proceedings  are  that  he  Is  required  to 
r^;>ort,  nor  does  the  statute  anywhere  make 
the  report  he  flies  the  only  evidence  of  what 
he  did.  The  statnte  requiring  the  filing  of 
the  rq[>ort  of  his  proceeding  provided  that 
the  report  shonid  stand  open  for  exceptions, 
that  If  exceptions  were  filed,  they  should 
be  disposed  of  summarily,  that  If  any  ir- 
regularity should  be  apparent  the  coart 
Should  set  aside  sale,  and  order  new  sale, 
etc.  Section  IS  of  that  act  provides  that 
"whenever  a  report  of  such  commissioner 
riiall  be  confirmed,  all  objections  to  the  sale 
and  the  proceedings  thereunder  shall  be  ad- 
jndlcated  in  favor  of  the  validity  thereof," 
etc.  These  were  not  Jurisdictional  defects, 
but  mere  irregularities  which  the  confirma- 
tion end  approval  of  the  report  by  the  court 
rendered  Impregnable  to  collateral  attaclE. 
Likewise  the  failure  of  the  commissioner  to 
show  in  his  report  that  the  land  in  contro- 
versy was  struck  off  to  the  state  for  any 
specified  amount  Likewise  the  failure  of 
the  commissioner  to  show  in  his  report  that 
he  had  certified  to  the  clerk  of  the  county 
the  lands  that  were  stmck  off  to  the  state, 
as  required  by  section  12  of  the  overdue  tax 
act  This  court,  In  the  recent  case  of  Kelly 
V.  Laconla  Levee  District.  74  Ark.  202.  85 
8.  W.  249,  87  8.  W.  638,  held  that  the  fail- 
ure of  the  oonimlssioner  to  certify  to  the 
proper  county  clerk  the  sale  of  certain  lands 
to  the  state  will  not  affect  the  validity  of  a 
subsequent  sale  of  such  land  by  the  state. 
We  also  said  in  that  case,  that  "the  effect 
of  confirmation  was  to  complete  the  sale, 
the  court  having  Jurisdiction."  That  deci- 
sion is  controlling  here.  See,  also,  other  de- 
cisions of  this  court  to  the  effect  that,  the 
court  having  Jurisdiction,  Its  decree  will  not 
he  set  aside  for  irregularities  on  collateral  at- 
tack. Johnson  v.  Lesser,  76  Ark.  465,  91  S. 
W.  763;  Arbuckle  v.  Matthews,  73  Ark.  27, 
83  S.  W.  326;  Clay  v.  Bllby,  72  Ark.  101, 
78  a  W.  749,  and  the  cases  there  dted. 
Finding  no  error,  the  decree  is  afQrmed. 


McLEAN  V.  BTATE. 
(Supreme  Oourt  of  Arkansas.     Dec.  10,  1906.) 

1.  Mines  and  Minebalb— Opebation— Statu- 
TOBT  Reoitlation— Police  Powee— Soeben- 
INO  Coal. 

Laws  1905,  p.  658,  forbidding  any  owner 
or  operator  of  a  mine  where  10  or  more  men 
are  employed  undergroand  and  are  mining  by 
the  quantity,  to  screen  the  coal  before  being 
weighed  and  credited  to  the  employe.  Is  within 
the  police  power  of  the  state,  as  aiming  to 
protect  the  miner  from  fraud. 

2.  Weights  and  Meastjees— Constitution- 
ALiTT— Police  Power. 

It  Is  within  the  police  power  of  a  state 
to  adopt  and  comi>el  the  ujse  of  a  nnlform 
■fEtem  of  weights  and  measures. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig. 
VOL  48.  Weights  and  Measares,  |  1.] 


8.  OONBTirCTIONAI,  LAW— Bqttal  Peotection 
— Clabsoioation  01  Minks  —  Bcbebniho 
Coal. 

Laws  1005,  p.  658,  forhiddng  any  owner 
or  operator  of  a  mine  where  10  or  more  men 
are  employed  underground  and  are  mining 
by  the  quantity,  to-  screen  the  coal  before  being 
weighed  and  credited  to  the  employe,  does  not 
contravene  United  States  Constitution,  amend. 
14,  nor  state  Constitution,  §g  2,  3,  8,  securing  to 
all  persons  liberty  and  eguality  of  rights  under 
the  law,  because  applying  only  to  mines  in 
which  lO  or  more  men  are  employed. 

4.  COBPOBATIONS  —  FOBEIQK  COBPORATIONB  — 
FOWEB  TO  RBODLATB  —  MlHES  —  SOBKENINe 

Coal. 

Laws  1905,  p.  668,  forbidding  any  owner  or 
operator  of  a  mine  where  10  or  more  men  are 
emploved  underground  and  are  mining  by  the 
quantity  to  screen  the  ooal  before  being  weighed 
and  credited  to  the  empl(^6.  can  be  sustained 
as  against  the  agent  of  a  foreign  corporation 
under  the  constitutional  power  of  the  state  to 
amend  charters  and  prescribe  conditions  on 
which  foreign  corporations  may  do  basiness  in 
the  state. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  12,  Corporations,  t  25(».] 

Appeal  from  Circuit  Court  Sebastian 
County ;   Styles  T.  Rowe,  Judge. 

John  McLean  was  prosecuted  for  violating 
Laws  1005,  p.  668,  forbidding  the  screening 
of  coal  before  being  weighed.  From  a  oon- 
Tictioii,  defendant  appeals.    Affirmed. 

Ira  D.  Oglesby,  for  appellant  Robt  L. 
Rogers,  Atty.  Gen.,  for  the  State. 

WOOD,  J.  O^ls  appeal  questions  the  com- 
Btltutlonallty  of  the  following  statnte:  "It 
shall  be  unlawful  for  any  mine  owner,  lessee, 
or  operator  of  coal  mines  In  this  state,  where 
ten  or  more  men  are  employed  underground, 
employing  miners  at  bushel  or  ton  rates,  or 
other  quantity,  to  pass  the  output  of  coal 
mined  by  said  miners  over  any  screen  or  any 
other  device  which  shall  take  any  part  from 
the  value  thereof  before  the  same  shall  hav» 
been  weighed  and  duly  credited  to  the  em- 
pIoy6  sending  the  same  to  the  surface,  and 
accounted  for  at  the  legal  rate  of  weights  as 
fixed  by  the  laws  of  Arkansas,  and  no  em- 
pIoy6  wltliln  the  meaning  of  this  act  shall  be 
deemed  to  have  waived  any  right  accruing 
to  him  under  this  section  by  any  contract  he 
may  make  contrary  to  the  provisions  thereof, 
and  any  provisions,  contract  or  agreement 
between  mine  owners,  lessees  or  operators 
thereof,  and  the  miners  employed  therein, 
whereby  the  provisions  of  this  act  are  waiv- 
ed, modified  or  annulled,  shall  be  void  and 
of  no  effect  and  the  coal  sent  to  the  surface 
shall  be  accepted  or  rejected;  and  if  acc^t- 
ed,  shall  be  weighed  In  accordance  with  the 
provisions  of  this  act,  and  right  of  action 
stiall  not  be  invalidated  by  reason  of  any  con- 
tract or  agreement;  and  any  owner,  agent 
lessee,  or  operator  of  any  coal  mine  in  thl» 
State  where  ten  or  more  men  are  employed 
underground  who  shall  knowingly  violate 
any  of  the  provisions  of  this  section,  shall  b» 
deemed  guilty  of  a  mlsdemefinor,  and  upon 
conviction  shall  be  punished  by  a  fine  of  not 
less  than  two  buadred  dollars  nor  more  than 
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flTe  bnndred  dollars  for  each  offense,  or  by 
ImprlBomnent  In  the  connty  Jail  for  a  period 
of  not  leee  than  sixty  days  nor  more  than  six 
months,  or  hoth  'such  fine  and  Imprisonment; 
and  each  day  any  mine  or  mines  are  operated 
thereafter  shall  be  a  separate  and  distinct 
offense;  proceedings  to  be  Instituted  In  any 
court  having  compet«it  Jurisdiction."  Acts 
190Q,  p.  658.  This  legislation  Is  clearly  with- 
in the  scope  of  the  police  power.  The  mani- 
fest purpose  of  the  statute  Is  to  prevent  those 
who  operate  ooal  mines  from  perpetrating 
fraud  upon  laborers  whom  they  have  em- 
ployed to  mine  coal  by  the  quantity.  It  will 
be  observed  that  the  act  does  not  Interfere 
with  the  right  of  the  operator  to  contract 
with  the  miners  in  Ms  employ  for  the  mining 
•f  ooal  by  the  hour  or  day,  or  In  any  other 
manner,  regardless  of  qnantity,  that  he  deems 
proper.  He  Is  not  compelled  to  have  his  coal 
mined  and  pay  for  same  according  to  the 
qnantity  produced.  But,  If  he  elects  to  em- 
ploy miners  to  mine  coal  and  to  pay  for  same 
according  to  .the  quantity  produced,  then  the 
purpose  of  this  law  Is  to  secure  the  laborer 
against  the  use  by  him  of  any  screen  or  other 
device  "that  shall  take  any  part  from  the  val- 
ue thereof  before  the  same  shall  have  been 
weighed  and  duly  credited  to  the  employfi" 
producing  same.  Under  the  provisions  of  the 
statute  the  operator  who  has  contracted  to 
have  his  coal  mined  by  the  quantity  Is  not 
required  to  acc^t  the  coal  sent  to  the  sur- 
face by  the  miners.  The  coal  "shall  be  ac- 
cepted or  rejected."  But,  "If  accepted,"  thai 
It  "shall  be  weighed  In  accordance  with  the 
provisions  of  the  act"  The  plain  purpose  of 
the  act,  therefore.  Is  not  to  prevent  the  par- 
ties from  contracting  In  any  manner  they 
deem  proper  for  the  production  of  coal,  but 
rather,  after  they  have  contracted  for  Its 
production  according  to  the  quantity  produc- 
ed, to  see  that  such  quantity  is  ascertained 
by  a  fixed  and  definite  standard  by  which 
neither  of  the  parties  can  be  defrauded.  In 
other  words,  under  this  statute,  the  miner, 
having  contracted  with  the  mine  owner  or 
operator  to  produce  a  bushel,  ton,  or  any 
other  quantity  of  coal,  at  a  certain  price  for 
the  quantity  produced.  Is  entitled  to  have 
such  quantity  ascertained  by  the  legal  rate 
or  system  of  weights  adopted  by  the  state  of 
Arkansas,  and  that,  too,  without  having  the 
output  or  quantity  of  coal  mined  passed 
over  any  screen  or  other  device  which  would 
take  any  part  from  the  value  thereof — 1.  &, 
which  would  reduce,  as  ascertained  by  the 
weight,  the  qnantity  of  coal  which  he  bad 
actually  mined  under  his  contract  It  is  cer- 
tainly within  the  police  power  of  the  state 
to  adopt  a  uniform  system  of  weights  and 
measures  and  to  require  that  all  persons, 
whose  business  transactions  require  the  use 
of  same,  conform  thereto.  Chapter  1S9,  Klr^ 
by's  Digest;  Blaker  v.  Hood,  S3  Kan.  599,  36 
Paa  116, 24  L.  R.  A.  854;  State  v.  Wilson,  61 
Kan.  34,  68  Pac.  981,  47  L.  R.  A.  71;  State  v. 
Peel  Flint  Coal  Oo.,  86  W.  Va.  802,  15  S.  B. 


1000,  17  L.  R.  A.  38B ;  Prennd  oo  Police  Power, 
I!  272,  275.  The  purpose  of  these  statates  M 
applicable  to  coal  mines  Is,  as  said  by  Mr. 
Snyder,  "to  furnish  a  reliable  means  upon 
which  to  base  the  miner's  compensation  and 
protect  him  In  the  paymeit  for  all  the  coal 
he  mines."  He  therefore,  "not  only  has  the 
right  to  have  it  Justly  and  honestly  weighed 
in  the  original  form  in  which  he  loaded  it,  but 
he  has  the  right  also  to  have  a  true  reci»d 
kept  of  it"  2  Snyder  on  Mines,  i  167S.  The 
operators  are  prohibited  from  nslng  screens 
or  other  device  "which  shall  take  any  put 
from  the  value  thereof."  The  words  quoted 
show  the  intent  of  the  Legislature  to  protect 
the  miner  from  the  use  of  any  device  by  bla 
empl<^er  that  will  enable  tmdi  employer  to 
deprive  the  miner  of  the  value  of  bis  I&bor 
on  the  basis  of  the  qnantity  mined  as  per 
contract  We  see  nothing  in  the  statute  un- 
der consideration  that  contravenes  the  provi- 
sions In  our  state  and  federal  Constltationa, 
securing  to  all  persons  liberty  and  equality  of 
rights  under  the  law.  Const.  Ark.  art.  2,  SS  2, 
3,  8 ;  Const  U.  S.  amend.  14.  That  the  law  ap- 
plies only  to  mine  owner,  lessee,  or  operator  of 
coal  mines  where  10  or  more  men  are  employ- 
ed underground,  does  not  subject  It  to  tbe  in- 
terdiction of  the  above  provisions.  The  coed 
Industry  of  our  state,  on  account  of  the  great 
number  engaged  In  it  and  dependent  npon  It 
for  a  livelihood,  and  the  still  greater  number 
who  are  affected  by  it  Is  of  vast  importance. 
Indeed,  It  can  be  truthfully  said  to  be  an  in- 
dustry of  great  Interest  to  tbe  public,  if  not 
affected  by  a  public  use.  It  is  eminently 
proper  that  the  Legislature  should  take  su- 
pervision over  it  for  the  protection  and  bene- 
fit primarily  of  those  who  are  engaged  In  It 
and  dependent  upon  It  and,  secondarily,  tor 
the  welfare  of  those  who  are  incidentally 
affected  by  It  This  duty  has  been  recognised 
and  entered  upon,  as  evidenced  by  laws  intend- 
ed to  Insure,  as  far  as  practicable,  the  safety, 
health  and  comfort  of  the  miner  while  en- 
gaged in  bis  hazardous  employment;  and 
also  to  insure  him.  If  possible,  against  any 
fraud  or  Imposition  that  might  or  could  be 
practiced  upon  him  by  an  unscrupulous  em- 
ployer, If  there  should  be  one,  who  would 
defraud  him  of  the  fruits  of  his  toil.  BSrby's 
Digest  H  5337-6368,  inclusive.  Legislation 
of  the  latter  class  is  as  mudi  warranted  un- 
der the  police  power  as  the  former.  As  the 
object  of  sncb  legislation  Is  to  protect  those 
mlnns  who  need  protection  ftom  fraud, 
broad  latitude  must  be  glvoa  tbe  Legislature 
In  the  matter  of  tbe  classification  of  the 
mines  and  miners.  Tbe  principle  announced 
In  the  case  of  Consolidated  Goal  Oo.  r.  Peo- 
ple, 186  n.  &  203,  22  Sup.  Ot  616,  46  L.  Bd. 
872,  is  applicable  here.  "In  tbe  case  undo* 
consideration  there  Is  no  attempt  arbitrarily 
to  select  one  mine  for  inspection,  but  only  to 
assume  that  mines  whldi  are  worked  upon 
so  small  a  scale  as, to  require  only  five  opoa- 
tlvee  would  not  be  likely  to  need  the  careful 
inspection   provided  for    the  Itj^gtr  mlnss, 
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where  the  workings  were  carried  on  npon  a 
large  scale,  or  at  a  greater  depth  from  the 
mrface  and  where  a  much  larger  force  would 
be  neceaaarr  for  their  snccessful  (^>eratlon.  It 
is  qnlte  evident  that  a  mine  which  Is  operat- 
ed hy  onlj  five  m«i  could  scarely  have  pass- 
ed the  experimental  stage,  or  that  precao- 
tiona  necessary  In  the  operation  of  coal  mines 
of  wdlnaiy  magnitude  wonld  be  required  In 
such  cases.  There  was  clearly  reasonable 
foundation  for  discrimination  here." 

The  Supreme  Court  of  West  Virginia  in 
passing  uixm  a  similar  clause  In  a  similar  stat- 
ute said:  "The  distinction  drawn  in  favor  of 
the  smaller  operators  would  indicate  that  the 
Legislature  thought  that  the  evils  of  fraud  and 
dangor  of  imposition  did  not  extend  to  the 
smaller  dasses  of  operators,  and  hence  the 
remedy  was  not  extended  to  their  employte. 
It  is  impossible  to  see  bow  this  distinction  ren- 
ders the  act  amenable  to  the  charge  of  violat- 
ing the  fourteenth  amendment  of  the  federal 
Constitution"— citing  Budd  V.  New  York,  143 
U.  8.  617,  12  Sup.  Ct  468,  86  L.  Ed.  247.  See 
State  V.  Peel  Flint  Co.,  38  W.  Va.  831,  15 
S.  B.  1000,  17  L.  R.  A.  886.  The  authorities 
are  quite  numierous  holding  that  the  legis- 
lature may  make  daaslfications  and  discrim- 
inations between  different  classes  of  corpo- 
rations and  individuals.  Likewise  that  sudi 
laws  are  not  open  to  Impeacfamrat  by  the 
courts  as  violative  of  the  fourteenth  amoid- 
ment  of  the  federal  Constitution,  and  the 
rights  of  civil  liberty  and  equality  and  of 
contract  guarantied  by  state  and  federal  Con- 
stitutions, so  long  as  equal  protection  is  not 
denied  to  all  persons  similarly  situated,  and 
where  it  appears  from  the  face  of  the  act 
that  no  unreasonable,  arbitrary,  or  unjust 
discrimination  was  intended,  or  could  l>e 
effected.  Along  this  line,  see  the  many  au- 
thorities cited  in  the  able  brief  of  counsel 
for  appellee. 

We  do  not  consider  the  cases  decided  by 
the  Supreme  Court  of  the  United  States  dted 
and  relied  upon  in  the  brief  of  learned  coun- 
sel for  appellant  as  applicable  to  the  statute 
under  consideration.  We  believe  the  opinion 
we  hold  conforms  to  the  dedslons  of  the  Su- 
preme Court  of  the  United  States.  No  unjust 
or  unreasonable  discrimination  against  one 
daas  of  persona  or  corporations,  and  in  favor 
of  others  can  be  found  in  tUs  statute,  as  was 
found  In  the  statutes  in  the  cases  cited,  that 
fell  under  the  condemnation  of  the  Supreme 
Court  of  the  United  States  because  repug- 
nant to  the  fourteenth  amendment  of  the 
Constitntlon.  It  must  be  presumed  that  the 
Legislatore,  through  the  local  members  from 
the  dlstarlcts  affected  especially  by  the  legis- 
latl<»i,  or  its  committees  appointed  for  the 
purpose,  received  information  of  the  condi- 
tions which  made  such  legislation  necessary 
or  expedient,  and  that  it  intended  to  put  its 
enactments  In  the  form  to  meet  the  require- 
ments. The  act  ai)plle6  to  "coal  mines  in 
this  state,  whore  ten  or  more  men  are  em- 
ployed udderground."    It  may  be  fairly  in- 


ferred from  tills  language  that  ^e  Legisla- 
ture considered  as  mines  only  those  places 
that  had  beea  developed  to  the  extent  of  re- 
quiring the  labor  of  10  or  more  men  under- 
ground in  the  work  of  mining  coaL  Those 
places  where  the  devek^xnent  work  had  not 
been  carried  on  to  the  extent  of  requiring  tb* 
labor  of  10  men  underground  were  evidently 
regarded  by  the  Legislature  as  only  in  the 
prospective  or  experlmeAtal  stage.  We  have 
no  right  to  assume  from  the  act  that  the  Leg- 
islature Intended  to  discriminate  against 
them,  but  rather  that  they  were  not  induded 
because  they  did  not  need  the  protection 
afforded  the  class  mentioned.  Similar  laws 
have  been  enacted  in  several  of  the  coal-pro- 
ducing states^  and  where  tested  have  received 
the  sanction  of  the  highest  courts  of  the 
states  as  a  valid  exerdse  of  police  power. 
Section  8788,  Bev.  St  Mo.  1889;  chapter  82, 
p.  209,  Acts  Leg.  W.  Va.  1891;  State  v.  Peel 
Flint  Coal  Co.,  88  W.  Va.  SOB,  15  S.  R  1000, 
17  L.  R.  A.  886;  sections  4000-4006,  0«n. 
St  ICan.  1899;  State  v.  Wilson,  81  Kan.  M^ 
68  Paa  981, 47  L.  B.  A.  71 ;  section  7840,  Thorn- 
ton's Bev.  St  Ind.  lUs  court  in  Woodscm 
V.  State,  69  Ark.  621,  66  S.  W.  465,  uphdd 
a  similar  law  as  to  a  corporation,  under  tin 
state's  constitutional  power  to  amend  char^ 
ter,  and  to  prescribe  conditions  on  which 
foreign  corporations  might  continue  to  do 
business  In  this  state.  As  the  appellant  In 
this  case  is  the  agent  of  a  foreign  corpora- 
tion, the  act  could  be  sustained  under  the  au- 
thority of  that  decision;  for  we  do  not  find 
that  the  present  law  Is  so  essentially  differ- 
ent from  ttiat  as  to  require  a  different  rul- 
ing, and  in  the  opinion  of  the  court  that  case 
announces  the  correct  doctrine. 
Finding  QO  error,  the  Judgment  Is  afDrmed. 


SHIREY  t.  HILL. 
(Supreme  Court  of  Arkansas.    Dec.  17,  1908:> 

1.  Husband  and  Wits— Skpakatk  Maihtb- 

NANOK— AilltONT— COHTBAOT. 

Where  a  stipulation,  for  the  dismissal  of 
a  suit  for  divorce,  bound  the  husband  to  pay 
certain  monthly  installments  to  the  wife  for 
her  separate  maintenance,  snch  installments 
were,  in  the  nature  of  alimony,  to  recover  which 
a  separate  suit  in  equity  was  maintainable,  a* 
provided  by  Kirby's  Dig.  S  2676. 

[Ed.  Note.— -For  cases  in  point,  see  Cent  Dig. 
vol.  ae,  Husband  and  Wife,  |  1061.] 

2.  Savk  —  DBCBn  —  FuTUKs  Matubiko  In- 

STALUfKNTS. 

Where  suit  was  brought  to  recover  Install- 
ments of  alimony  iMiyable  under  a  stipulation  for 
the  dismissal  of  a  divorce  suit,  the  court  bad 
power  to  render  a  decree  for  the  installments 
whidi  would  accrue  in  the  future  as  well  as  those 
which  had  accrued  at  the  time  of  the  decree, 
directing  tiiat  execution  shonld  only  issue  after 
the  ezplration  of  a  reasonable  time  from  the 
accrual  of  the  fntnra  installments. 
Battie  and  McOnlloch,  JJ..  dissenting  in  part 

Appeal  from  Lawrence  Chancery  Court; 
Geo.   T.   Humphries,   Chancellor. 

Action  by  Falrbelle  Shirey,  by  F.  A.  Hill, 
as  her  next  friend,  against  A.  W.  Shirej. 
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From   a  Jndgment   for  plaintiff,   defendant 
appeals.    AfSrmed. 

Appellee  by  her  next  friend,  F.  A.  HIU, 
brought  this  action  and  alleged  that  she  was 
a  minor  under  18  years  of  age;  that  she 
and  ai^ellant  were  married  on  the  29th  day 
of  February,  1904,  and  lived  together  until 
the  24th  day  of  May,  1904;  that  appellee 
by  her  next  friend,  brought  suit  for  a  divorce 
from  this  appellant,  and  that  In  consider- 
ation of  a  certain  written  contract  she  dis- 
missed her  cause  of  action  for  divorce  on  the 
12th  day  of  January.  The  contract  that  is 
the  foundation  of  this  suit  is  as  follows: 
"This  agreement  made  and  entered  Into  by 
and  between  A.  W.  Shlrey,  of  Lawrence 
county.  Ark.,  and  Mrs.  F.  A.  HIU,  as  the 
next  friend  of  her  daughter,  Fairbelle  Shlr- 
ey, wife  of  the  said  A.  W.  Shlrey,  and  Fair- 
belle  Shirey,  his  said  wife.  Witnesseth,  that, 
whereas  there  Is  now  pending  in  the  Law- 
rence chancery  court  a  suit  in  which  the 
said  Fairbelle  Shlrey,  by  her  next  friend, 
the  said  F.  A.  Hill,  is  plainUff,  and  the  said 
A.  W.  Shlrey  Is  defendant,  for  divorce  and 
alimony.  It  Is  understood  and  agreed  that 
the  said  suit  shall  be  dismissed  by  the  said 
plaintiff  on  the  12th  day  of  January,  1905, 
with  the  understanding  that  It  shall  be  with- 
out prejudice  to  the  said  plaintiffs  of  any 
right  or  cause  of  action  they  might  now  have 
under  the  laws  of  this  state.  It  is  further 
understood  that  the  said  defendant  agrees 
to  pay  the  sum  of  $26  per  month  to  the  said 
plaintiff  on  the  1st  day  of  each  month  dur- 
ing the  year  1905,  for  her  maintenance  as 
his  wife."  (Here  follows  stipulations  as 
to  the  future  employment  of  counsel,  not 
material  here.) 

Appellee  alleges  compliance  with  the  con- 
tract on  her  part,  and  says  that  appellant 
refused  to  carry  out  his  part  of  the  contract, 
and  prayed  for  a  decree  compelling  appel- 
lant to  carry  out  bis  contract  for  the  year 
1905,  and  for  such  equitable  relief  as  she 
might  be  entitled  to.  Appellant  demurred  to 
the  complaint,  on  the  ground  that  It  did  not 
state  a  cause  of  action,  and  for  the  further 
reason  that  the  court  was  without  jurisdic- 
tion. The  court  overruled  the  demurrer  and 
appellant  excepted.  Appellant  then  answeiv 
ed,  and  dmied,  among  other  things,  that 
plaintiff  had  been  ready  and  willing  at  all 
times  to  carry  out  her  part  of  the  contract 
sued  on;  alleged  that  Fairbelle  Shlrey  had 
abundant  separate  estate  out  of  which  to 
pay  for  her  maintenance;  and  further  set 
forth  facts  sufficient  to  constitute  a  cause- of 
action  for  a  divorce  against  her.  Appellee 
demurred  generally  to  the  answer,  and  the 
court  sustained  the  demurrer  as  to  the  cause 
of  action  set  up  under  the  contract  Ap- 
pellant excepted.  Thereupon  the  court  ren- 
dered Jndgment  In  favor  of  appellee  as  fol- 
lows :  The  court  upon  complaint  and  contract 
as  set  out  therein  finds  that  the  defendant, 
A.  W.  Shirey,  is  due  said  plaintiff,  F.  A.  Hill, 


as  next  Criend  for  Belle  Shirey,  ttte  ram  of 
$200  for  the  months  of  February,  March, 
April,  May,  June,  July,  August,  and  Sep- 
tember, 1905,  and  there  will  be  dne  under 
said  contract  for  the  months  of  October, 
November,  and  December,  1905,  $25  for  each 
of  said  months,  payable  the  1st  of  each 
month.  It  Is  therefore  ordered,  decreed,  and 
adjudged  that  the  plaintiff  have  and  recover 
of  and  from  defendant  the  sum  of  $275,  aa 
follows:  Two  hundred  dollars  at  the  ren- 
dition of  this  decree  and  $75  payable:  Oc- 
tober 1,  1905,  $25;  dne  November  1,  1906, 
$25,  and  $25  due  December  1,  1906.  and  the 
cost  of  this  action,  and  that  an  execntton 
may  issue  at  the  expiration  of  10  days  for 
the  amount  due  now,  and  an  execution  may 
Issue  for  the  separate  monthly  payments  aa 
may  become  dne.  A  period  of  10  days  to 
be  allowed  on  each  Installment  after  Its 
maturity  before  execution  may  issue.  To 
which  action  of  the  court  In  rendering  said 
decree  appellant  excepted,  and  prayed  an 
appeal,  whl(4i  was  granted. 

Campbell  &  Suits,  for  appellant  W.  B. 
Beloate,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  Ali- 
mony, in  general  terms,  "is  the  allowance 
which  a  husband  pays,  by  order  of  court  to 
his  wife  while  living  separate  from  blm. 
2  Bishop,  Marriage,  DIv.  &  Sep.  SI  1385,  138& 
A  separate  suit  for  alimony  under  our  stat- 
ute may  be  maintained,  and  Is  cognizable 
only  In  a  court  of  equity.  Klrt^'s  Dig.  f 
2675;  Wood  V.  Wood,  64  Ark.  172,  15  8.  W. 
459.  Mr.  Bishop  says,  since  parties  may 
validly  barg;aln  to  do  whatever  accords  wltb 
their  legal  rights  and  duties,  •  •  •  It  a 
husband  and  wife  are  living  apart,  he  may 
*  •  *  validly  bind  himself  to  render  her 
a  specific  maintenance.  Bishop,  M.,  D.  &  S. 
8  1261.  In  Harshberger  v.  Alger,  SI  Orat. 
52,  at  page  60,  the  doctrine  is  announced 
that  courts  will  generally  uphold  and  entoica 
against  the  husband  such  conveyances  and 
covenants  as  he  may  have  made  for  the 
maintenance  of  his  wife,  provided  the  separ- 
ation has  actually'  taken  place,  or  Is  con- 
templated as  Immediate  and  the  provision  for 
the  wife  is  made  through  the  Interventloa 
of  a  trustee,  and  the  parties  have  not  sub- 
sequently come  together  again.  Citing  ao- 
thorltles.  Hutchison  v.  Hutchison,  18  Sesa. 
Gas.  (Scot)  237. 

The  complaint,  though  not  as  fully  and 
technically  accurate  as  It  should  have  been, 
nevertheless  stated  a  cause  of  action  for 
alimony.  Second.  The  court  did  not  err  In 
rendering  a  decree  for  the  amount  that  had 
accrued  under  the  contract  at  the  time  the 
decree  was  rendered,  and  the  amount  that 
should  accrue,  and.  In  ordering  that  execu- 
tion, should  issue  for  the  s^arate  monthly 
payments  as  they  became  due.  The  com- 
plaint asked  for  "such  equitable  relief  aa  the 
complainant  was  entitled  to^    Hm  cbaneaij 
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conrt  evldoitly  took  Jartedtction  of  the  camw 
as  a  salt  for  alimony,  and  treated  the  con- 
tract as  the  basis  of  the  amount  which  should 
be  allowed.  This  was  correct.  Appellant 
specified  that  smn  In  his  contract  The  stat- 
nte  provides  that  "the  conrt  may  enforce  the 
performance  of  any  decree  or  order  for  ali- 
mony and  maintenance  by  seqaestratlon  of 
the  defendant's  property,  or  that  of  his  se- 
curities, or  by  such  other  lawful  ways  and 
means  as  are  according  to  the  mles  and  prac- 
tice of  the  court"  Section  2682,  Klrby's  Dig. 
Mr.  Bishop  says:  "In  some  courts  an  exe- 
cntlon,  or  series  of  executions  may  be  Issued 
for  the  alimony  ordered."  2  Bishop,  Mar- 
riage, D.  &  S.  {  1094.  The  court  having  tak- 
en Jurisdiction  to  enforce  the  contract  between 
appellant  and  appellee  as  for  alimony,  was 
expressly  authorized  by  our  statute  to  pro- 
ceed in  the  manner  Indicated  by  Its  decree, 
to  enforce  Its  decree.  This  was  In  accord 
with  well-recognlzed  methods  of  chancery 
procedure  in  other  Jurisdictions.  See  cases 
dted  by  Mr.  Bishop  under  section  1094,  suprn. 
Another  well-recognlzed  method  is  by  con- 
tempt proceeding.  See  Casteel  v.  Casteel, 
38  Ark.  477.  Appellee's  demurrer  to  ap- 
pellant's answer  was  overruled  except  as 
to  that  part  which  alleged  that  appellee  did 
not  have  a  cause  of  action  In  equity.  But 
appellant  did  not  pretend  to  adduce  proof  to 
support  the  allegations  of  his  answer.  The 
allegations  of  the  complaint  sufflclent  to 
entitle  appellee  to  the  relief  sought  and 
granted  were  not  denied,  and  they  were 
moreover  supported  by  the  terms  of  the  con- 
tract 
Finding  no  wror,  the  decree  is  affirmed. 

BATTLE  and  McCULLOCH,  JJ.,  dissent 

BATTLE  and  McCULLOCH,  JJ.,  concur  In 
flo  much  of  the  opinion  as  affirms  the  decree 
for  tiie  matured  amounts  under  the  contract 
but  dissent  from  that  part  of  the  opinion 
which  holds  that  the  court  below  properly 
decreed  payment  of  amounts  falling  due  in 
the  future  and  awarding  execution  therefor. 

Tbls  Is  a  suit  on  contract  not  a  suit  for 
alimony.  The  status  of  the  parties,  and 
not  the  nature  of  the  cause  of  action,  gives 
Jurisdiction  to  the  chancery  court.  The  fact 
that  the  contract  is  one  for  alimony  does 
not  render  the  suit  any  the  less  a  suit  on 
-contract  They  are  of  the  opinion  that  the 
decree  should  be  reversed  as  to  future  pay- 
ments. 


COLEMAN  v.  COLEMAN. 

{Snpreme  Court  of  Arkansas.    Dec.  3,   1906.) 

1.  Adoption— pBTTTioN—ExisTKNCK  or  Pab- 
nrf—OHDra. 

Under  the  statutt  authorizing  adoption,  and 
providing  that  the  petition  for  adoption  shall 
state  "whether  such  child  has  either  father  or 
mother  living,  and,  if  so,  where  thev  reside," 
*n  oid»  for  adoption  which  recites  ^'that  the 


mother  of  said  boy  died  soon  after  his  birth, 
and  the  residence  of  the  father,  if  living.  Is 
unknown  to  petitioner,"  in  the  absence  of  the 
petition,  diowa  a  salistantlal  compliance  with 
th«  law. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  1,  Adoption,  U  17-26.] 

2.  Sank  —  Evidkrcb  —  Bight  to  Attack 
Obder. 

A  statnte  anthorlsing  adoption  provided 
that  adoption  should  not  take  place  without  the 
consent  of  the  parent  of  the  child.  If  either 
parent  be  living,  unless  the  petitioner  "show  by 
two  competent  witnesses  that  the  residence  of 
such  father  or  mother  be  nnknown."  Beld,  that 
the  jurisdiction  of  the  court  did  not  depend  on 
such  evidence,  and  an  order  made  without  such 
proof  could  not  be  attacked  by  a  brother  of  tlM 
adoptive  father,  or  one  claiming  through  him. 

[Bid.  Note.— For  cases  in  pcrfnt  see  Gent  Dig. 
vol.  1,  Adoption,  It  7,  1&] 

Appeal  from  Howard  Chancery  Court; 
James  D.  Shaver,  Chancellor. 

Action  by  Heenan  Coleman  against  Ellen 
Coleman.  From  a  Judgment  dismissing  the 
complaint  plalntlif  appeals.    Affirmed. 

In  1896,  J.  W.  Bowlen,  the  father  of  John 
Bowlen,  an  Infant  child  about  a  year  old 
whose  mother  was  dead,  apprenticed  his  in- 
fant son  to  D.  L.  Coleman  of  Howard  county, 
Ark.,  during  the  full  period  of  his  minority. 
The  articles  of  apprenticeship  specified  that 
D.  L.  Coleman  should  furnish  the  infant 
John  Bowlen  with  board,  lodging,  medicine, 
and  other  necessaries,  send  him  to  school  one- 
fourth  of  the  time  after  he  arrived  at  seven 
years  of  age;  and,  on  the  other  hand  that 
the  apprentice  should  correctly  conduct  him- 
self and  serve  D.  L.  Coleman  until  he  arrived 
at  the  age  of  21  years.  Coleman  and  his 
wife  had  no  children  of  their  own,  and,  be- 
coming attached  to  the  boy  that  had  been  In- 
trusted to  their  care,  they  concluded  to  adopt 
lUm.  To  carry  out  this  purpose,  D.  L.  Cole- 
man, In  1900,  filed  a  petition  In  the  probate 
court,  asking  to  be  permitted  to  adopt  the 
child,  John  Bowlen.  The  probate  court  en- 
tered the  following  Judgment  on  this  petition : 
"Probate  Court  of  Howard  County,  July 
Term,  July  16,  1900.  In  the  matter  of  the 
adoption  of  John  Walter  Bowlen  by  D.  L. 
Coleman:  On  this  day  the  court  examines 
the  petition  filed  herein  by  D.  L.  Coleman  for 
the  adoption  of  John  Bowlen,  a  resident  of 
said  county  and  state,  and  having  him  take 
the  name  of  John  Walter  Coleman  and  be 
entitled  to  all  the  rights  and  interest  In  the 
estate  of  the  petitioner  D.  L  Coleman  by 
descent  or  otherwise  to  all  Intents  and  pur- 
poses as  if  the  said  John  Walter  Coleman 
were  the  natural  heir  at  law  of  said  peti- 
tioner. The  age  of  said  child  being  five 
years  and  seven  months,  and  he  being  pos- 
sessed of  no  property  of  any  description. 
That  the  mother  of  said  boy  died  soon  after 
his  birth,  and  the  residence  of  the  father  if 
living  is  unknown  to  petitioner.  That  if 
permitted  to  adopt  said  boy,  he  will  occupy 
the  same  position  towards  him  as  If  he  were 
his  natural  father,  and  in  every  way  be  lia- 
ble for  his  proper  maintenance,  support  and 
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education,  and  the  court  doth  grant  Bald  petl- 
tlMi.  It  Is  therefore  considered  and  ordered 
by  the  court  that  D.  L.  Coleman  have  the 
custody  and  control  of  the  five  year  old  male 
child  known  heretofore  as  'John  Bowlen'  and 
that  he.  maintain  and  educate  him,  and  that 
the  name  of  the  child  hereafter  be  John 
Walter  Coleman  and  that  to  all  Intents  and 
purposes  the  said  John  Walter  Coleman  shall 
be  an  heir  at  law  of  the  said  petitioner,  D. 
L.  Coleman."  D.  L.  Coleman  died  in  1004  and 
his  wife,  Elleu  Coleman,  administered  on  bis 
estate.  Afterwards  Beenan  Coleman,  a  broth- 
er of  D.  L.  Coleman,  brought  this  action  In 
the  Howard  chancery  court,  in  whldi  he 
claimed  to  be  the  next  of  kin  and  heir  of  D. 
L.  Coleman,  deceased.  Ellen  Coleman  appcfar- 
ed,  and  denied  that  the  plaintiff  was  the  heir 
of  D.  L.  Coleman,  and  she  further  set  out 
the  adoptlcHi  proceedings,  and  alleged  that 
the  adopted  child  John  Walter  Coleman,  who 
survived  D.  L.  Coleman,  was  his  heir,  and 
that  plaintiff  had  no  legal  Interest  in  the 
property  left  by  D.  L.  Coleman.  On  the 
hearing,  the  chancellor  sustained  the  answer 
and  held  that  John  Walter  Bowlen  bad  been 
legally  adopted  by  D.  L.  Coleman  and  was 
entitled  to  inherit  his  estate.  He  thereupon 
dismissed  the  complaint  for  want  of  equity, 
and  plaintiff  appealed. 

W.  C.  Rodgers,  for  appellant  Feazel  & 
Bishop  and  D.  B.  Sain,  for  appellee. 

RIDDIOK,  J.  (after  stating  the  facts). 
This  Is  an  appeal  by  Heenan  Coleman,  a 
brother  of  D.  L.  Coleman,  deceased,  from  a 
judgment  of  the  chancery  court  of  Howard 
cotmty,  holding  that  an  order  of  adoption 
made  by  the  probate  court  of  that  county  on 
the  petition  of  D.  L.  Coleman  was  a  valid 
order  and  had  the  effect  to  make  the  adopted 
child  the  heir  of  Coleman.  The  petition  upon 
which  this  order  of  adoption  was  made  is 
not  set  out  in  the  record,  but  the  recitals  in 
the  order  itself  show  all  the  Jurisdictional 
facts  required  by  the  statute.  The  language 
of  the  statute  is  that  "any  person  desirous  of 
adopting  any  child  may  file  his  petition 
therefor  in  the  probate  court  in  the  connty 
where  such  child  resides.  ''Such  petition 
shall  specify,  first,  the  name  of  such  petition- 
er; second,  the  name  of  such  child,  its  age, 
whether  It  has  any  property,  and,  if  so,  how 
much;  third,  whether  such  child  lias  either 
father  or  mother  living,  and,  if  so,  where 
they  reside."  This  court,  in  the  case  ef  Mor- 
ris v.  Dooley,  59  Ark.  483,  28  S.  W.  30,  430, 
held  that.  In  addition  to  the  facts  which  are 
expressly  required  to  be  stated  In  the  peti- 
tion, that  it  must  be  shown  either  in  the  peti- 
tion or  in  the  order  of  adoption  that  the 
child  was  a  resident  of  the  county  when  the 
order  was  made,  for  that.  In  the  opinion  of 
the  court,  was  necessary  to  show  that  the 
court  had  Jurisdiction.  The  only  objection 
made  to  the  order  under  consideration  here 
is  that  It  does  not  show  that  the  father  was 
not  living,  or  state  that  it  was  shown  by  two 


witnesses  tliat  the  residence  of  the  fatlier 
was  unknown.  The  statute  fran  whldi  we 
have  quoted  above  requires  that  the  petltloii. 
for  adoption  shall,  among  other  matters,  state- 
"whether  such  dhild  has  either  father  or 
mother  living  and,  if  so,  where  they  reside.'' 
As  before  stated,  the  petition  on  wbidi  this  or- 
der was  made  Is  not  set  out,  but  tbe  order 
recites  on  this  point  "that  the  mother  of  said 
boy  died  soon  after  his  birth,  and  the  resi- 
dence of  the  father.  If  living,  is  unknown  t)» 
petitioner."  We  understand  frmn  this  that 
It  was  alleged  in  substance  that  the  mottier 
was  dead,  and  that  the  residence  of  th» 
father  was  unknown.  This  was  a  substantial 
compliance  with  the  statute.  Another  sec- 
tl(Mi  of  the  statute  provides  that  the  court 
"shall  not  adopt  such  dUId  If  it  have  a  father 
or  mother  living,  unless  such  father  or  moth- 
er appear  In  open  court  and  give  consent 
thereto,  provided  that,  if  such  petitioner 
show  by  two  C(Hnpetent  witnesses  that  the 
residence  of  such  father  or  mother  be  nn- 
laiown,  then  such  court  may  order  the  adop- 
tion of  such  child." 

Appellant  contends  that  the  order  is  vcrid 
and  subject  to  collateral  atta<^  because  it 
does  not  recite  that  it  was  shown  by  two  wit- 
nesses that  the  residence  of  the  fkther  was 
unknown.  But  the  Jurisdiction  of  tbe  court 
did  not,  in  our  opinion,  depend  on  sudi  evi- 
dence, nor  was  It  necessary  to  make  such  a 
recital  in  the  record.  Making  the  order  <^ 
adoption  without  such  proof  would  be  taror, 
and  might  be  ground  to  set  such  order  of 
adoption  aside  on  petition  ot  tiie  father  of  ttie 
adopted  child,  bnt  neither  D.  L.  Coleman,  on 
whose  petition  the  order  of  adoption  wee 
made,  nor  any  one  claiming  through  him  as 
plaintiff  does,  would  be  allowed  to  object  t» 
the  Judgment  on  that  ground.  Nugent  v. 
Powell,  4  Wyo.  178,  88  Pac  28,  20  I<.  R.  A. 
199,  62  Am.  St  Rep.  17;  Van  Metre  t.  Sank- 
ey,  148  IlL  663,  86  N.  SL  828,  23  L.  R.  A.  66S. 
89  Am.  St  Rep.  196,  and  note;  Estate  of 
Williams,  102  Cal.  70,  86  Pac.  407,  41  Am.  St. 
Rep.  163 ;  Appeal  of  Wolf  (Pa.)  18  AU.  760. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  order  of  adoption  was  vaUd, 
and  that  the  decree  of  the  chancellor  nphcriJU 
Ing  same  was  right 

Judgment  affirmed. 


DRIVER  V.  MOORE. 
(Supreme  Court  of  Arkansas.      Dec  10.  1808.> 

1.  Drains— Loss  or  PEnrion— EmcT  on  Ab- 

SESSUENf. 

An  assesiiment  levied  on  lands  for  the  ex- 
pense of  a  ditch  is  not  rendered  invalid  by 
the  Ion  of  the  petition  on  which  the  action  of 
the  court  in  ordering  the  Improvement  was 
based. 

2.  Samb— VEnnoas'   Repobi— E^ine— Noxica 
—Recital  in  Ordeb. 

The  recital  in  an  order  of  a  court  author- 
ising the  construction  of  a  ditch,  and  levying 
an  assessment,  that  notice  of  the  filinx  of  the 
viewers'  report  was  given  in  apt  time,  la  prime 
fade  true,  and  casts  on  one  attacking  the  valid- 
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ity  of  Um  proceedings  the  burden  of  proTing  that 
notice  was  not  given. 

8.  Sak»— Statutbs— Makdatort  Pboyisiok— 

Fiune  ViKWKiis'  Retobt. 

The  provision  in  the  statute  authorising  the 
oonstroction  of  ditches  ttiat  the  viewers  shall 

file  their  report  with  the  clerk  at  least  two 
wedn  before  the  next  regular  meeting  of  the 
county  court"  after  their  appointment,  is  not 
mandatory. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  I>rains,  J  33.] 

4.  SAn— Altbbihg  Teruini. 

The  report  of  the  viewers,  in  a  proceed- 
ing to  establish  a  ditch  which  alters  the  termini 
sa  fixed  by  the  petition  by  shortening  the  ditch 
at  one  end  and  lengthening  it  at  the  other, 
does  not  invalidate  the  proceeding,  although 
■either  the  petition  nor  tiie  order  recites  the 
reason  for  the  extension,  as  it  was  not  intended 
Hat  the  petition  should  fix  the  termini  defi- 
aitely,  and  the  statute  provides  that  the  viewers 
■ay  extend  the  ditch  if  necessary  to  secure  suffi- 
•ient  faU. 

B.  SAHB— COROLUBIVKNEBB    OF    ASSKSSUXNT. 

nia  report  of  viewers  fixing  assessments 
•■  land  affected  by  a  proposed  ditch,  and  the 
Judgment  of  the  county  court  confirming  the 
same,  establish  prima  facie  the  benefit  to  the 
land  and  the  regularity,  fairness,  and  equality 
•f  the  assessments,  and  the  assessment  is  con- 
dusive,  as  the  statute  requires  notice  of  the 
■ling  ot  the  report,  containing  the  assess- 
sienta.  and  provides  that  any  land  owner  may 
appear  and  object  to  the  assessment  and  appeal 
from  an  order  confirming  it. 
C  Sams— Go:«TKAOT   ton   CSohstbttctioii— Ib- 

KBOnulBITm. 

The  contract  for  the  construction  of  a  ditch 
Is  not  affected  by  the  viewers  making  their 
report  one  day  in  advance  of  the  time  fixed  by 
tlie  court,  and  the  failure  to  give  notice  of  the 
letting  of  the  contract,  and  the  letting  of  the 
contract  en  masse,  as  these  are  unimportant  ir- 
regularities. 

7.  Sam»— Pbbfobmakok  of  Cohtbaot— Bxten- 
noN  or  TniB. 

The  expiration  of  the  time  for  the  perform- 
ance of  a  contract  for  the  construction  of  a 
fitch  before  its  completion  does  not  avoid  the 

Sntract.  but  is  ground  for  avoiding  it;  and 
e  clerk  of  court  having  extended  the  time 
■nder  authority  of  the  statute  authorising  an 
extension  of  60  days,  and  the  contractor  having 
•ompleted  his  work  under  such  extension,  the 
assessment  based  on  the  contract  is  valid. 

Appeal  from  Mississippi  Chancery  Court; 
1.  D.  Robertson,  Chancellor. 
Stilt  by  Claude  H.  Moore  against  James 

5.  Driver.    Decree  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

S.  J8.  Semmes  and  W.  J.  Driver,  for  ap- 
pellant   J.  T.  Coaton,  for  appellee. 

McCULLOCH,  J.  This  is  a  suit  insti- 
tuted in  the  chancery  court  of  Mississippi 
county  by  appellee,  Claude  H.  Moore,  as  col- 
lector, against  appellant,  James  D.  Driver,  to 
recover  the  amount  of  an  assessment  levied 
on  the  lands  of  appellant  for  the  expense  of 
a  ditch,  the  construction  of  which  was  author- 
ised by  an  order  made  by  the  county  court 
on  petition  of  landowners. 

Appellant  resists  the  enforcement  of  said 
assessment,  on  the  ground  that  the  order  of 
the  coimty  court  authorizing  the  improvement 
was  void  on  account  of  certain  Jurisdictional 
defects  In  the  proceedings,  and  that  appellee 


bad  no  valid  contract  to  construct  the  ditch. 
It  Is  contended  by  the  appellant,  in  the  first 
place,  that  the  validity  of  the  order  of  the 
coimty  court  is 'not  shown  because  the  petition 
to  the  court  upon  which  the  order  was  based 
Is  not  exhibited  In  this  suit,  nor  its  contents 
proved  so  that  the  court  may  determine 
whether  or  not  It  set  forth  all  the  essential 
Jurisdictional  facts.  In  the  complaint,  it  is 
alleged  that  the  petition  has  been  lost,  and 
that,  for  that  reason,  neither  the  original  nor 
a  copy  thereof  can  be  produced.  No  proof 
was  made  either  as  to  the  loss  of  the  petition 
or  as  to  its  contents  further  than  the  re- 
citals of  the  order  of  the  county  court  This 
court  held.  In  St  Louis,  Iron  Mountain  & 
Southern  Ry.  Ca  v.  Dudgeon,  64  Ark.  109, 
40  S.  W.  786,  that  the  filing  of  a  petition 
signed  by  one  or  more  persons  whose  property 
is  to  be  affected  by  the  proposed  ditch,  and 
setting  forth  all  the  Jurisdictional  facts  is 
essential  to  a  valid  order,  and  Judgment  of 
the  county  court,  but  it  has  never  been  de- 
cided by  this  court  that  the  subsequent  loss 
of  the  petition  would  affect  the  validity  of 
the  proceedings.  On  the  contrary,  it  has  t>een 
several  times  decided  that,  in  proceedings 
of  this  character  the  Judgment  of  the  court 
containing  recitals  and  findings  of  Jurisdic- 
tional facts  is  presumed  to  be  within  the 
Jurisdiction  of  the  court  and  valid.  Stiewel 
V.  Fencing  District,  71  Ark.  20,  70  8.  W.  308, 
71  S.  W.  247;  Overstreet  v.  Levee  Diet 
(Ark.)  97  S.  W.  676;  Coleman  v.  Coleman 
(Ark.)  98  S.  W.  739;  Ritter  v.  Drainage  Dist 
(Ark.)  94  S.  W.  711.  It  Is  also  contended 
that  notice  of  the  filing  of  the  report  of  the 
viewers  was  not  given  In  apt  time  before 
the  order  of  the  county  court  was  made,  au- 
thorizing the  construction  of  the  ditch,  and 
levying  the  assessment  on  lands.  The  order 
of  the  court  recites  that  the  notice  was  prop- 
erly given  in  apt  time,  and  this  recital  most 
be  taken,  prima  facie,  as  true,  and  it  casts 
upon  one  attacking  the  validit7  of  the  pro- 
ceedings the  burden  of  proving  that  the  notice 
was  not  given.  K.  C,  P.  &  G.  R.  Co.  v. 
Waterworks  Imp.  Dist.,  68  Ark.  376,  59  S. 
W.  248;  Stiewel  v.  Fencing  Dist,  supra; 
Overstreet  v.  Levee  Dist  (Ark.)  97  8.  W. 
676 ;  J.,  L.  C.  &  B.  Ry.  Co.  v.  Board  of  Di- 
rectors, etc.  (Ark.)  97  S.  W.  281.  Appellant 
Introduced  some  proof  tending  to  show  that 
the  notice  was  not  published  the  length  of 
time  prescribed  by  statute,  but  the  testimony 
was  conflicting,  and  we  think  It  was  Insuffi- 
cient, even  if  it  was  competent  for  that  pur- 
pose, to  overcome  the  presumption  raised 
by  the  recitals  of  the  record. 

The  statute  authorizing  the  proceedings 
provides  that  the  viewers  shall  "file  their 
report  with  the  clerk  at  least  two  weeks  be- 
fore the  next  regular  meeting  of  the  county 
court"  after  their  appointment  In  this  in- 
stance the  viewers  were  appointed  at  the 
April  term,  1902,  of  the  county  court,  and 
did  not  file  their  report  at  the  July  term, 
which  was  the  next  term ;  but  an  order  was 
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entered  by  tbe  court  at  that  term  extending 
the  time  for  filing  the  report  until  the  Oc- 
tober term  to  enable  the  viewers  to  have  the 
necessary  surveying  done,  and  the  report 
was  filed  In  time  for  the  October  term.  It  Is 
argued  that  this  rendered  the  order  of  tbe 
court  void.  The  provision  for  filing  the  report 
at  the  next  term  Is  not  mandatory,  but  only 
directory.  Notice  of  the  proceedings  Is  not 
required  until  the  report  of  the  viewers  is 
filed;  and,  up  to  that  time,  the  proceeding 
is  ex  parte.  Crlbbs  v.  Benedict,  64  Ark. 
666,  44  S.  W.  707.  There  is,  therefore,  no  rea- 
son for  holding  that  the  provision  In  question 
Is  mandatory  and  affects  in  anywise  the  ju- 
risdiction of  the  court  to  receive  and  act  upon 
the  report  of  viewers  at  a  subsequent  term. 
The  report  of  the  viewers  altered  the  termini 
of  the  proposed  ditch  by  shortening  It  at  one 
end,  and  lengthening  It  at  the  other.  This 
alteration  did  not,  however,  change  the  route 
so  as  to  affect  the  lands  of  appellant  as  It 
was  situated  between  each  of  the  terminal 
points.  The  extension  reported  by  the  view- 
ers and  adopted  by  the  court  was  to  ditch 
through  Tyronza  Lake  so  as  to  reach  Tyronzn 
river  as  an  outlet,  instead  of  stopping  at  Ty- 
ronza Lake,  as  set  forth  In  tbe  original  peti- 
tion. According  to  the  rule  laid  down  by 
this  court  in  Crlbbs  v.  Benedict,  supra,  the 
alteration  did  not  affect  the  validity  of  the 
final  order  of  the  court  fixing  the  limits  of 
the  district  In  that  case,  the  court  said: 
"It  was  not  Intended  that  the  petition  should 
give  any  exact  or  definite  description  of  the 
starting  point,  route,  or  terminus  of  the  ditch 
that  should  be  constructed.  That  was  the 
work  of  the  viewers."  Moreover,  the  statute 
expressly  provides  that:  "Where  there  Is 
not  sufficient  fall  in  the  length  of  the  route 
described  in  tbe  petition  to  drain  tbe  lands 
adjacent  thereto,  they  [the  viewers]  may  ex- 
tend tbe  ditch  below  the  outlet  named  In  the 
petition  far  enough  to  obtain  a  sufilclent  fall 
and  outlet"  This  clearly  gives  the  viewers 
tbe  power  to  extend  the  length  of  the  ditch 
without  affecting  tbe  validity  of  the  original 
proceedings,  and  certainly  it  could  not  In- 
validate the  proceedings  to  shorten  the  ditch 
at  the  starting  point.  It  is  true  that  neither 
the  report  of  the  viewers,  nor  the  order  of 
tbe  court  recite  the  reason  for  the  extension 
of  tbe  ditch;  but  it  is  not  essential  to  the 
validity  of  the  proceeding  that  the  reason 
should  be  stated.  We  must  presume,  In  the 
absence  of  any  showing  to  tbe  contrary,  that 
It  was  done  for  valid  reasons. 

Appellant  next  contends  that  the  assess- 
ment levied  on  bis  land  for  the  expense  of 
the  improvement  is  excessive.  He  undertook 
to  show  by  his  own  testimony,  and  that  of 
other  witnesses,  in  support  of  this  contention, 
that  bis  lands  received  no  benefit  from  the 


construction  of  the  ditcfa.  The  report  of  the 
viewers,  fixing  tbe  assessments  oa  tbe  land 
affected  by  the  proposed  ditch,  and  tbe  Judg- 
ment of  the  county  court  confirming  tbe  same, 
established  prima  fade  tbe  benefit  to  tbe  land 
and  the  regularity,  fairness,  end  equality 
of  tbe  assessments.  Matthews  v.  Kimball,  70 
Ark.  451,  66  8.  W.  651,  60  8.  W.  647 ;  K.  C, 
P.  &  G.  R.  Co.  T.  Waterworks  Imp.  Dist, 
68  Ark.  880,  60  S.  W.  248;  Rltter  v.  Drain- 
age Dist  (Ark.)  04  S.  W.  711;  Overstreet 
V.  Levee  Dist  (Ark.)  07  S.  W.  676 ;  J.,  L.  CL 

6  B.  By.  Co.  T.  Board  of  Directors  (Ark.) 

07  S.  W.  281.  Tbe  statute  requires  notice  to 
be  given  of  tbe  filing  of  the  report  of  the 
viewers,  which  report  contains  the  assess- 
ments against  tbe  lands  found  to  be  bene- 
fited, and  provides  that  any  landowner  may 
appear  and  object  to  the  assessment  and 
appeal  from  an  order  of  the  court  confirming 
it  The  assessment  thus  made  by  the  viewers 
and  confirmed  by  the  court  is  conclusive,  and 
cannot  be  questioned  collaterally.  Stanley  v. 
Board,  121  U.  a  535,  7  Sup.  Ct.  1234,  .30  L. 
Bd.  1000;  Failbrook  Dist  v.  Bradley.  104 
U.  S.  113,  17  Sup.  Ct  56,  41  L.  Ed.  368; 
Oliver  V.  Monona  Co.,  117  Iowa,  43,  00  N. 
W.  510;  Stone  v.  Drainage  Dist,  118  Wis. 
888,  05  N.  W.  405.  The  validity  of  appellee's 
contract  for  the  construction  of  the  ditch  is 
attacked  on  tbe  ground  that  tbe  viewers 
made  their  final  report  one  day  in  advance 
of  the  time  fixed  by  the  court  that  there  was 
no  notice  given  of  the  letting  of  tbe  contract, 
and  because  the  contract  was  let  en  masse 
instead  of  In  separate  allottments.  These 
are  mere  irregularities  which  do  not  affect 
the  validity  of  tbe  contract  Stiewel  v.  Fai- 
clng  District  supra. 

Lastly,  it  is  contended  that  the  time  fbr 
completion  of  tbe  contract  had  expired  by 
limitation  before  the  construction  of  tbe  work 
allotted  to  appellant's  land,  and  became  void. 
Tbe  expiration  of  tbe  time  did  not  avoid  tbe 
contract  It  only  afforded  grounds  for  avoid- 
ing the  contract  but  no  steps  to  do  this  were 
taken.  On  the  contrary  the  clerk  of  the  court 
made  an  Indorsement  on  tbe  contract  by 
order  of  the  county  court,  extending  the  time 
for  completion  of  the  work.  Tbe  statute 
authorizes  an  extension  of  tbe  time  by  tbe 
clerk  for  a  period  of  60  days,  or  that  the 
clerk  may  relet  tbe  contract  to  some  other 
persons.  Instead  of  reletting  the  contract 
the  clerk  extended  the  time,  and  appellee 
completed  the  work  under  such  ext^ision. 

Upon  the  whole,  we  find  nothing  in  tbe 
record  to  Justify  tbe  court  in  holding  that 
the  construction  of  the  improvement  was  not 
properly  authorized,  or  that  tbe  assessment 
on  appellant's  land  was  not  legally  levied. 

So  tbe  decree  is  affirmed. 
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DBSCHNBiS  et  al.  t.  ST.  LOUIS  ft  If.  B. 
B.  CO. 

(SapreiB*  Oonit  of  Miasonri.     Diviaion  No.  1. 
Not.  21,  1906.) 

1.  Bnacsr  RAnsoiiDB— Injubiu  to  Pxdestbi- 
As  —  CoHTBiBirrosr  NEaueuioB  —  Qveb- 

TI0K8   FOB  JXTBT. 

Whether  a  boy  11)^  yean  of  an,  who,  on 
approachinc  a  itnet  railroad  croasms,  looked, 
and,  Bceing  a  car  approaching,  waited  till  It 
kad  paoM;  was  cniltj  «^  negllcenoe  In  attempt- 
ing to  cross  the  track  in  front  of.  a  car  foUow- 
liu;  without  again  looking  in  the  direction  from 
which  the  car  had  come,  ia,  under  the  erldence, 
a  question  for  the  jury.- 

[Eld.  Note. — For  case*  in  point,  see  Cent  Dig. 
▼oL  44,  Street  Railroads,  if  266,  267.} 

X  Sake— EiTiDKROB— iNBiBUonons. 

Where,  in  an  action  a^nat  a  street  rail- 
road for  injuries  to  a  boy  at  a  crossing,  there 
was  no  evidence  that  the  car  Injuring  him  was 
not  stopped  in  the  shortest  time  and  space  pos- 
sible, it  was  not  error  for  the  court  to  nullify, 
by  inatmction,  the  effect  of  an  ordinance  which 
bad  been  introduced  in  evidence,  providing  that 
"on  the  first  appearance  of  danger  the  car  shall 
be  stopped  in  the  shortest  time  and  space  pos- 
sible," as  there  could  be  no  recovery  on  that 
theory. 

&  Sahk— Municipal  Rxain:.ATioii8  —  Vaud- 

ITT. 

An  ordinance  dedaring  that  the  motorman, 
or  any  other  person  in  charae  of  a  street  car, 
riiall  keep  a  vigilant  watch  for  all  persons 
on  foot,  especially  children,  either  on  the  track 
or  moving  toward  it,  and  on  the  first  appearance 
•f  danger  to  such  persons  the  car  shall  be  stop- 
ped in  the  shortest  time  and  space  possible,  is  a 
valid  exercise  of  the  police  power,  and  further- 
more, simply  declarative  of  the  common  law. 
4.  Sahk— iNjuBixa  TO  PKDXBTBiAir— Acmon— 

iRBTBTTCTnORB. 

In  an  action  against  a  street  railroad  for 
Injuries  to  a  boy  at  a  crossing,  caused  by  being 
struck  by  a  car,  it  was  error  not  to  give  an 
instruction  embodying  the  dn^  of  the  motorman 
to  keep  vigilant  watch,  especially  for  children 
approaching  the  track. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  44,  Street  Railroads,  |  261.] 

B.  Appeai/— Review— Theory  or  Case. 

Where,  in  an  action  against  a  railroad  for 
injuries  to  a  boy  at  a  crossing,  caused  by  being 
struck  by  a  car,  the  instructions  on  both  sides 
proceed  on  the  theory  that  it  was  the  duty  of 
the  motorman  to  see  the  boy  and  warn  hiui, 
and  the  case  was  tried  on  that  theory,  it  will 
be  heard  on  appeal  on  the  same  theory. 

[Ed.  Note.— For  caaea  in  point,  see  Cent  Dig. 
Tol.  8,  Appeal  and  Error,  {|  3402-S434.] 

&  TKiA]>-<3xnBaTioifB  rox  Jukt. 

Where  the  facts  are  undisputed,  an  iiaue 
may  be  dealt  with  as  a  question  of  law. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46.  Trial,  |  886.] 
T.  Sahx  —  iNBTBiroTioiia  —  ABsmiFTion  or 

Facts. 

Where,  in  an  action  against  a  street  rail- 
mad  for  injuries  to  a  boy  at  a  creasing,  caused 
Iqr  being  struck  by  a  car,  the  question  of  warn- 
ing was  a  disputed  fact  u^d  the  evidence  was 
siwstantially  one  way  that  there  waa  time  and 
apace  In  which  to  warn  the  boy  by  a  gong  after 
he  had  started  to  the  track,  an  instruction  as- 
suming that  it  was  defendant's  doty  to  warn 
the  boy  and  that  it  had  time  and  space  to  per> 
form  that  duty  by  the  use  of  the  gong  waa  not 
erroneoua. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
to).  46,  Trial,  ff  482-434.] 
fl8S.W.— 47 


&  Neouoehoe— Pebsonaz.  Injttbies— Pbozi- 

icATE  Cause. 

Mere  i«oof  of  negligenoe  is  not  sufficient 
to  support  a  verdict  in  an  action  for  personal 
injuries.  Such  negligenoe  must  be  the  proximate 
canae  of  the  injury. 

[Ed.  Note.— For  easea  in  point,  aee  Cent  Dig. 
ToL  87,  Negligmoe.  tS  6&-82.] 

9.  TBiAir-lHBTBUonoiis— CoBBBcnoir  or  Bb- 

BOB. 

In  an  action  against  a  street  railroad  for 
injuries  to  a  bov  at  a  street  crossing,  caused 
by  being  struck  oy  a  car,  the  court  instructed 
that  if  the  Jury  found  that  the  boy  used  ordinary 
care  in  stepping  on  the  track  in  front  of  tba 
car  without  first  looking  to  see  if  a  car  was 
coming,  and  if  they  further  found  that  the 
motorman  did  not  sound  his  gong  so  as  to  give 
timely  warning,  and  that  if  he  had  done  so, 
the  boy  would  have  been  warned  in  time  to 
have  kept  out  of  danger,  then  plaintiff  was  en- 
titled to  a  verdict  The  court  further  charged 
that  before  the  plaintiff  could  recover  the  law 
required  him  to  prove  negligence  of  defendant 
and  that  such  negligence  waa  a  proximate  cauae 
of  the  accident;  and  that  if  plaintiff  had  not 
so  proved  negligence,  and  that  such  negligence 
was  a  proximate  cause  of  the  accident  then 
defendant  was  entitled  to  a  verdict  Held,  that 
failure  of  the  court  to  submit  the  issue  of 
proximate  cause  in  the  first  instruction  was 
cured  by  the  latter  instruction. 

SDd.  Note.— For  cases  In  point  Ke  Cent  Dig. 
.  46,  Trial,  I  668.] 

10.  Apfeai/-Obant  or  New  TbiaI/— Bbtisw 

— Reaso:*  fob  Decision. 

Where  the  court  rightfully  granted  a  new 
trial,  the  fact  that  a  wrong  reason  was  assigned 
therefor  ia  not  ground  for  disturbing  the  ruling 
on  appeal. 

(Ed.  Note.— For  caaea  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  4638^^.] 

11.  Stbeet  Railboadb— Injttbibs  to  Pbdeb- 
tbian—Neolioencb— Actions— Pleadino. 

In  an  action  against  a  street  railroad  for 
injuries  to  a  boy  at  a  crossing,  caused  by  being 
struck  by  a  car,  the  petition  alleged  several 
pretermitted  duties  and  averred  several  acts 
of  negligence,  and  followed  these  alle|^tiona 
with  the  averment  "all  of  which  directly 
contributed  to  cause  the  injuries  hereinafter 
complained  of."  Held,  that  the  allegation  quot- 
ed meant  that  the  pleaded  acts  of  negligence 
contributed  with  one  another  to  cause  the  In- 
jury, and  plaintiff  did  not  by  the  use  of  the 
word  "oonmbuted"  plead  his  own  contributory 
negligence,  and  hence  state  himself  out  of  court. 

Appeal  from  St  Looia  Circuit  Court; 
Franklin  Ferriss,  Judge. 

Action  by  Oeorge  Desctaner,  a  minor,  by 
bis  next  friend.  Nancy  C.  Desctmer,  against 
the  St  Louis  &  Meramex  River  Railroad 
Company.  There  was  a  judgment  for  plain- 
tiff. From  an  order  srantlng  a  new  trial, 
plaintiff  appeals.  Reversed,  and  remanded, 
with  directions. 

Dodge  &  Mulvlbill,  A.  O.  Maroney,  and 
Walter  H.  Saunders,  for  appellant  Jeffer- 
son Chandler  and  T.  M.  Pierce,  for  respond- 
ent 


LAMM,  J.  Oreorge  DeBctaner,  a  minor, 
through  bis  mother,  as  next  friend,  sued  de- 
fendant a  street  railway  company,  for  dam- 
ages— counting  on  negligence;  A  special 
jury  awarded  blm  ^000,  and  judgment 
went  accordingly.     Tbereat  defendant  filed 
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amotion  for  a  new  trial,  which,  being  ans- 
talned,  defendant  was  eased  of  the  Judgment 
Thereat  plaintiff  appealed  from  said  order 
and  sedui  to  retain  his  verdict 

The  grounds  upon  which  the  court  sustain- 
ed the  motion  for  a  new  trial  are  two,  viz.: 
First  "that  the  court  erred  in  refusing  a 
peremptory  instruction  at  the  close  of  plaln- 
tifTs  case";  and,  second,  "in  the  first  instrac- 
tion  given."  The  referred  to  "first  Instruc- 
tion" la  one  given  en  the  court's  own  mo- 
tion, and  will  be  set  forth  further  along. 

The  case  on  the  facts.  In  a  nutshell,  is 
this:  Manchester  avenue  runs  east  and  west 
in  St  Louis  and  is  100  feet  wide.  Tanun 
avenue  comes  from  the  north,  at  an  angle, 
Into  Manchester,  and  is  40  feet  wide.  At 
the  northeast  comer  of  Tamm  and  Manches- 
ter avenues  is  a  mall  box,  from  which  postal 
clerks  on  postal  cars,  run  by  defendant,  take 
up  mall.  Along  the  north  side  of  Manchester 
avenue  are  houses  and  a  sidewalk,  on  the 
south  side  none,  but  defendant's  double 
tracks  are  there  laid— the  south  track  fop 
east-bound  cars,  and  the  north  for  west- 
bound cars.  South  of  Manchester  avenue  Is 
a  strip  of  ground  devoted  to  tracks  of  the 
Missouri  Pacific  Railroad,  a  high  fence  sep- 
arating this  strip  from  Manchester  avenue. 
Said  grounds  of  the  Missouri  Pacific  Rail- 
way Company   are  bounded   on   the   soutb 


by  another  fence,  and  tontb  thereof  and 
southeast  of  the  month  of  Tamm  avenoe,  in 
a  back  lot  plaintiff  lived  with  his  mother. 
About  south  of  the  mouth  of  Tamm  avenue, 
and  over  the  fence  bounding  the  Missouri 
Pacific  grounds  on  the  south.  Is  a  stile  to 
accommodate  foot  travelers  intending  to  go 
north  and  ,reacb  Manchester  and  Tamm 
avenues,  or  Iward  defendant's  cars.  TheM 
same  north-bound  travelers,  before  reaching 
Manchester  avenue,  cross  another  sttle, 
north  ot  the  former  one  and  over  the  fence 
between  Manchester  avenue  and  the  Bflsaou- 
rl  Pacific  grounds.  One  descending  this  last 
stile,  on  the  north  side  of  the  fence,  faces 
west  Fifteen  feet  west  of  this  stile  is  a 
platform  for  the  accommodation  of  tha 
traveling  public  in  getting  on  and  off  defend- 
ant's cars,  which  platform  is  raised  above 
defendant's  track  say  a  foot  and  a  half. 
•Connecting  this  platform  with  the  stile  last 
aforesaid  are  three  planks  laid  lengthwise 
for  a  walk.  The  south  rail  of  defendant's 
east-boimd  (or  south)  track  la  five  feet  from 
said  fence.  Said  rail  is  very  close  to  the 
platform,  and  is  a  little  farther  from  the 
said  walk  connecting  platform  and  stile. 
On  defendant's  said  tracks  red  passenger 
cars  and  white  mall  cars  run. 

An   understanding  of  the  locua  la 
by  the  following  diagram: 
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On  February  18,   1901,   George  Desctmer 
was  about  11%  years  old.     From  the  evi- 
dence here,  he  seems  to  bare  been  a  sturdy 
and   self-reliant   little   fellow,    experienced 
for  one  of  his  age,  and  familiar  with  the  en- 
rlronment  and  the  passage  of  cars  there, 
haTlng    IlTed   with    his   mother   about   250 
feet  from  the  place  of  the  accident  for  10 
years,  attending  school  In  the  third  grade, 
and  after  school  busying  himself  In  deliver- 
ing milk  to  customers  on  Tamm  avenue  to 
aid  in  keeping  the  wolf  from  his  mother's 
door.    He  had  been  at  this  for  say  four  or 
flTe  years.     After  school  was  out,  about  4 
o^dock   In  the  afternoon  of  said   date,  he 
took  a  two-gallon  can,  as  usual,  containing 
on  that  day  a  gallon  and  two  pints  of  milk, 
and  started  from  his  mother's  bam  (shown 
on  the   diagram),  crossing  the  south  stile, 
the  Missouri   Pacific  tracks,  and  the  nwth 
stile,  as  usual,  into  Manchester  avenue,  and 
■topping  on  the  walk  connecting  the  north 
stlle  with  said  platform.     It  should  be  said 
that  to  the  west  of  where  he  then  stood  and 
along  the   fence   was   a    line    (and   maybe 
two)  of  telephone  poles,  1(X)  feet  from  pole 
to  pola^     The  grade  of  defendant's  tracks 
to  the  west  Is  a  l  per  cent  upgrade.     At 
this  immediate  time  there  was  a  red  pas- 
senger  car   ninning    very   fast    down    this 
grade  from  the  west  to  the  east  and  ap- 
proaching  Oeorge.     This  car  was   in  plain 
view  from  Dale  avenue,  a  block  west     It 
"cut  In"  on  the  track  shortly  west  of  Dale 
avenue  ahead  of  a  mall  car,  also  bound  east 
and  at  or  about  the  crossing  of  Dale  avenue, 
and  possibly  a  ways  east  of  Dale,  there  was 
testimony  Indlcattaig  the  two  cars  were  right 
dose  together.    We  infer  that  the  lad  saw 
the  passenger  car,  possibly  when  he  was  de- 
cendlng  the  steps  of  the  stile.     If  not  be 
Mw  it  when  he  reached  the  walk,  and  it 
was  then  160  feet  away.     But  be  was  so 
situated  with  reference  to  this  red  passenger 
car  that  It  hid  the  white  mail  car  from  his 
Tlew — at  least   he  saw  only  the  one.     He 
put  down  bis  can  of  milk   and  "planted" 
himself,   he   says,  on  the  middle  plank  of 
this  walk  to  let  that  car  go  by.     When  it 
went  by.  Intent  on  his  mission,  be  looked  to 
the  east  to  see  If  a  car  was  approaching  him 
("come  out,"  as  he  expressed  it)  on  the  north 
track,  but  he  looked  no  more  to  the  west 
The  south  trade  being  dear,  as  he  supposed, 
and  finding  no  car  passing   on   the   north 
track,   he  picked  up  his  can  of  milk  and 
took  three  or  four  st^ps,  he  estimates,  and 
then  was  in  defoidant's  south  tra(^  where, 
in  passing  over,  he  was  run  down  by  said 
mail  car,  which  he  had  not  seen  or  heard, 
and  which  was,  as  said,  following  the  red 
one  to  the  east  was  rolled,  smashed,  and 
shoved  under  this  car  for  2S  or  30  feet,  and 
and  when  takm  out  was  unconscious,  with 
bones  brcAen  and  other  serious  injuries.    As 
no  question  is  made  over  the  extent  of  his 
Injuries,   the   details   may    be   spared.    His 
•xcoae  for  not  looking  to  the  west  was  that 


he  did  not  expect  one  car  to  be  so  quickly 
following  another  on  the  same  ti-ack,  and 
he  thought  if  there  was  no  car  coming  out  of 
the  east  on  the  north  track,  it  would  do  to 
cross.  There  was  a  conductor,  a  motorman, 
and  a  postal  clerk  on  this  mail  car,  the 
postal  clerk  and  the  conductor  being  inside, 
and,  as  we  understand  it  the  way  to  get  in 
and  out  was  by  means  of  a  side  door. 
Whether  there  were  windows  In  the  car's 
ends  does  not  appear. 

It  will  not  be  necessary  to  swell  the  opin- 
ion with  the  details  of  the  testimMiy.    Suffice 
It    to    saf    plalntitr    introduced    testimony 
from  eyewitnesses  tending  to  show  the  motor- 
man  was  not  looking  ahead,  but  was  look- 
ing to  the  north  or  northeast,  towards  the 
mail  t>ox  as  he  approached  said  platform; 
that  the   car   gave   Indications  of  a   stop; 
that   the   postal    clerk   Jumped   out   of   the 
side  door  of  the  going  car,  west  of  the  plat- 
form, and  ran  to  the  northeast  towards  the 
mail  box,   some  of  the  evidence  indicating 
he  got  very  close  to  it    And  there  was  testi- 
mony, also,  that  about  this  time  the  motor- 
man  appeared  to  be  looking  at  the  postal 
clerk  running  to  the  box.     Plaintiff  intro- 
duced other  testimony  tending  to  show  the 
postal  clerk,  or  some  one  else,  hallooed  that 
some  one  was  under  the  car;    that  at  this 
halloo  the  car  stopped,  the  motorman  got 
off,    and   the    postal    clerk    ran    bark,    and 
he  and  the  motorman  found  plaintiff  under 
the  car.    And  plaintiff  produced  other  testi- 
mony tending  to  show  no  gong  was  sounded 
at  any  time  immediately  before  he  was  struck, 
though  It  was  In  proof  on  plaintiff's  side  that 
a  gong  had  been  sounded  badk  at  the  Dale 
avenue  crossing  as  a  signal  for  the  passenger 
car  to  clear  the  way.    It  stands  substantially 
conceded  that  neither  the  conductor  nor  the 
postal   clerk   saw  the  boy  before  he  was 
seen  under  the  car.    The  evidence  of  the  con- 
ductor and  the  motorman,  testifying  on  be- 
half of  defendant,  tended  to  show  the  gong 
was  sounded  constantly  as  it  approached  and 
ran  by  the  platform.    The  testimony  of  the 
postal  clerk  was  to  the  effect  that  he  did  not 
remember  to  have  heard  a  gong.    The  testi- 
mony of  all  three  was  to  the  effect  that  they 
did  not  intend  to  stop  the  car  there  for  mall 
on   that  trip,   and  that   while   the  postal 
clerk  did  get  out  of  the  car,  yet  he  did  not 
do  so  until  the  car  was  stopped  by  the  motor- 
man,  that  he  did  not  go  to  the  mall  box, 
but  got  out  because  of  the  sudden  stop,  and 
thai  the  motorman  Informed  him  he  had 
"run  over  a  kid."    The  motorman  testified 
the  boy  was  standing  on  the  platform  and  not 
on  the  walk,  that  be  had  his  eye  on  him  tor 
100  feet  and  that  when  he  got  within  three 
or  four  feet  of  him,  the  boy,  who  had  been 
facing  north,  threw  his  bead  over  his  should- 
er to  the  east  and  went  on  the  track  Im- 
mediately In  front  of  the  car.    Whereat  the 
motorman   says,   he  stopped   his  car   (then 
running  at  seven  or  eight  miles  an  hour)  as 
soon  as  his  instant  and  full  ns«  of  all  ths 
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sppllances  at  hand  would  permit  Then  la 
a  conflict  In  the  testimony  as  to  the  distance 
tke  red  car  was  from  the  white  one  at  the 
time  plaintiff  stepped  on  the  trade  and 
was  struck.  The  motorman  testified  he  was 
a  block  behind  the  red  car  "all  the  way," 
meaning,  we  suppose,  from  Dale  avenue  down 
to  the  platform.  The  testimony  of  plalntltTs 
eyewitnesses  did  not  make  the  distance  so 
great  One  of  the  plaintiff's  witnesses  testi- 
fied the  cars  were  10, 12,  or  16  feet  apart  at 
a  point  250  feet  west  of  Tamm  avenue  or 
the  platform;  but  he  said  that  when  the 
white  car  reached  Tamm  avenue,  the  red 
car  had  nearly  got  to  Knox  avenue,  a  "long 
block"  away.  Another  of  plaintUTs  witnesses 
testified  the  red  car  was  one-half  block  dis- 
tant from  the  white  one,  but  we  cannot  tell 
from  the  printed  abstract  at  what  point 
his  observation  was  mada  None  of  plain- 
tiff's eyewitnesses  saw  hinr  get  on  the  trade 
or  saw  him  hit  So,  too,  the  case  is  barren 
of  any  evidence  indicating  it  was  possible 
to  stop  the  car  after  George  was  in  actual 
perlL  Moreover,  there  was  no  evidence  the 
mail  car  was  running  on  any  schedule  time, 
and  there  Is  not  a  particle  tending  to  show  it 
was  nsnal  for  one  car  to  follow  another  so 
quickly  at  that  point  Nor  was  there  any 
evidence  showing  the  number  of  people  who 
frequented  the  platform  and  walk  and  who 
got  OD  and  off  cars  there,  or  whose  pres- 
ence might  be  expected  with  reasonable  cer- 
tainly. Nor  was  there  any  evidence  of  any 
ordinance  regulation  relating  to  sounding  a 
gong  at  any  designated  place  or  under  any 
designated  circumstances — ^for  Instance,  at 
the  Intersection  of  streets.  There  is,  bow- 
ever,  evidence  abstracted  falling  from  the 
lips  of  the  motorman  and  tending  to  show 
that  he  always  sounded  his  gong  when  ap- 
proaching a  "street"  and  that  he  considered 
the  point  of  the  accident  filled  that  bill,  and 
sounded  his  gong  there  at  that  time  In  ac- 
cordance with  custom.  The  motorman  testi- 
fied he  held  the  strap  to  the  gong  in  his 
hand  at  the  time,  and  says  he  knew  what  use 
the  platform  and  stile  was  put  to;  1.  e.,  that 
passengers  got  on  and  off  there.  The  signifi- 
cance of  ail  this  crops  out  in  connection 
with  instruction  No.  1,  given  by  the  court 
and  then  stamped  as  erroneous  on  the  motion 
for  a  new  trial.    So  mudi  for  the  facts. 

The  case  was  tried  on  paper  issues  that 
may  be  summarissed  as  follows:  The  petition, 
among  other  averments  of  negligence,  count- 
ed on  the  negligent  violation  of  an  ordinance 
known  as  the  "vigilant  watch"  ordinance, 
the  material  pwtlon  of  which  la  as  follows: 
"The  oonductnr,  motorman,  grlpman,  driver  or 
any  otber  person  In  charge  of  each  car  shall 
keep  a  vigilant  watch  for  all  vehicles  and 
persons  oa  foot,  especially  clilldren,  either 
OD  the  track  or  moving  towards  it  and  on 
the  first  appearance  of  danger  to  snch  par- 
sons or  vehicles,  the  car  shall  be  atappei  In 
the  shortest  time  and  space  possible."  The 
petition  further  proceeds  on  the  theory  that 


Tamm  avenue  "intersects"  Mandiestw  are- 
nue  at  the  point  in  question  ;  and  after  set- 
ting forth  the  vigilant  watch  ordinance  and 
alleging  a  negligent  violation  of  the  same  in 
Its  requirement  of  a  vigilant  watch,  as  well 
as  Its  reqnirementof  stopping,  it  proceeds  as 
follows:  "And  the  said  motoneer  negligently 
failed  to  ring  the  gong  or  bell,  or  give  the 
plaintiff  any  warning  of  his  approach,  and 
the  said  motoneer  negligently  failed  to  keep 
his  car  under  ccmtrol  when  approadiing  the 
interseetloQ  of  a  public  crossing  greatly 
frequented  by  foot  passengers,  and  he  negli- 
gently failed  to  observe  the  provisions  of 
the  ordinance  heretofore  mentioned,  all  of 
which  directly  contributed  to  cause  the  in- 
juries hereinafter  complained  of."  The  an- 
swer was  a  general  denial,  and  also  pleaded 
new  matter,  in  substance  and  effect  consti- 
tuting a  plea  of  contributory  negligence^ 
Tbe  reply  was  a  general  denial. 

1.  On  this  record  did  the  court  err  in  set- 
ting aside  the  verdict  on  the  first  ground,  to 
wit  that  plaintiff  had  no  case,  and  the  de- 
murrer should  have  been  given?  We  think 
so.    And  this  because:  (1)  The  Issue  of  con- 
tributory  negligence,    under   the   foregoing 
facts,  was  for  the  Jury,  and  was  not  a  ques- 
tion of  law  to  be  determined  by  the  court 
It  may  be  ccmceded,  for  the  purpose  of  thJs 
case,  that  an  adult  person,  acting  as  plaintiff 
did,  to  wit,  falling  to  again  look  to  the  west 
to  see  if  another  car  was  following  the  paa- 
eenger  car  on  the  south  track,  would  have 
been  guilty  of  negligence  deemed  in  law  the 
proximate  cause  of  his   resulting  injuries, 
though  this  concession  is  only  made  for  the 
purposes  of  this  case,  since  much  may  be  said, 
and  possibly  soundly  said,  on  the  other  side. 
See  remarks  of  Bland,  P.  J.,  arguendo,    in 
Moore  v.  Transit  Co.,  96  Mo.  App.,  loc.  dt 
736,  737,  76  S.  W.  699.    (2)  But  George  Desch- 
ner  was  not  an  adult    He  was  a  capable  t>oy 
of  more  experience  with   tracks   and  cars 
and  in  taking  care  of  himself  than  the  aver- 
age boy  of  his  age,  but,  nevertheless,  he  was 
a  child  In  Judgment  in  prudence.  In  fore^ 
thought  as  well  as  in  years,  and  must  be 
dealt  with  as  such.    It  has  been  held  that  a 
railroad  track  itself  is  a  sign  of  danger.    It 
has  been  held  that  the  danger  of  going  upon 
such  track  without  looking  at  all  is  one  ao 
apparent  as  to  be  within  the  easy  compre- 
hension of  a  child  of  the  age  of  plaintiff.    A 
boy,  raised  in  a  city  and  living  for  years  in 
proximity  to  steam  and  street  railway  tracks, 
knows  as  well  that  a  car  will  kill  him  or  maim 
him  if  it  strikes  him  as  he  does  that  he  will 
get  burned  if  he  pokes  his  hand  in  the  fire; 
so  that  the  law  does  not  excuse  a  boy  of 
his  age  in  not  using  his  eyes  in  so  simple  a 
matter  as  looking  for  the  approach  of  a  car 
when  he  is  about  to  «iter  upon  a  track  laid 
for  cars,  and  on  which  they,  to  his  knowledge, 
run  with  more  or  less  frequency.    Payne  v. 
Railroad,  136  Mo.  662,  38  S.  W.  308;   Oraney 
v.  Railroad,  140  Mo.  89,  41  8.  W.  246,  38  U 
R.  A.  633;  Graney  v.  Railroad,  167  Mo.  660, 
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67  a  W.  276,  50  L.  R.  A.  1S8;  Walker  t. 
Bailroad,  196  Mo.,  loc.  dt.  480  et  seq.,  92  8. 
W.  83;  SplUane  v.  BaUroad,  136  Mo.,  loc.  clt 
421  et  seq.,  37  S.  W.  198,  68  Am.  St  Rep.  680; 
Holmes  t.  Ballroad,  190  Mo.  98,  88  S.  W. 
«23. 

But  no  two  cases  are  as  like  as  two  peas. 
Wbat  Is  contrlbntory  negligence  as  a  matter 
of  law  In  one  case,  wbere  the  problem  Is 
simple,  may  be  less  as  a  matter  of  law  In 
another,  wbere  the  problem  Is  mmre  confns- 
taig  and  complex.  This  boy  did  look.  He 
looked  for  a  car  coming  out  of  the  west,  and 
saw  one.  He  looked  for  one  coming  out  of 
the  east,  and  saw  none.  He  covered  both 
tracks  with  bis  eye.  Not  only  so,  but  he 
waited  nntil  the  east-bound  car  passed.  The 
question  in  this  case  is  not  whether  as  a 
matter  of  law  be  wonld  have  beeh  guilty  of 
contributory  negligence  if  he  had  not  looked 
once,  but  the  question  is  whether  this  child 
as  a  matter  of  law  should  be  held  guilty  of 
contributory  negligence  for  not  looking  twice. 
This  is  a  much  more  complex  proposition 
than  not  looking  at  all;  for  whether  a  boy 
would  look  twice  would  depend  upon  the  fre- 
quency with  which  cars,  to  his  knowledge, 
followed  each  other  upon  the  same  track, 
the  one  closely  behind  the  other.  It  would 
depend,  too,  on  the  boy's  quickness  of  thought, 
his  mental  grasp,  his  coolness  and  preci- 
sion of  Judgment,  and,  more  than  all,  on 
that  absence  of  impulsive  and  bounding 
Ibougbtleesness  and  lack  of  disposition  to  be 
worried  by  cares  and  responsibilities,  which, 
say  what  we  will,  is  one  of  the  charms  of 
buoyant  youth,  the  loss  of  which  makes  a 
child  prematurely  and  sadly  old.  As  an  ab- 
stract proposition,  the  need  and  likelihood 
of  cars  following  each  other  so  closely  might 
not  appeal  to  a  small  boy.  Longer  experience 
with  and  closer  observation  of  the  facts  might 
teach  such  boy  there  is  often  a  congestion  of 
cars,  that  they  are  frequently  off  schedule 
time,  and  may  naturally  be  expected  to  run 
at  each  other's  heels.  But  such  condition  of 
things  (being  out  of  the  ordinary)  Is  con- 
fusing even  to  a  man,  and  it  Is  within  com- 
mon observation  that  it  catches  such  a  one 
on  the  hip,  now  and  then,  unaware.  Here 
there  was  no  proof  this  l>oy  had  seen  mall 
cars  follow  passenger  cars  so  closely.  There 
was  no  proof  he  ever  saw  two  cars  of  any  class 
follow  each  other  so  ckisely  at  that  point, 
and,  if  there  bad  been  such  proof,  we  would 
not  be  willing  to  say  as  a  matter  of  law  that 
in  taking  It  for  granted  the  ordinary  and 
usual  condition  of  things  would  exist  at  that 
time,  namely,  that  there  would  be  a  pro- 
nounced distance  between  two  cars  going  the 
same  way  on  the  same  track,  the  plaintiff 
was  gull^  of  negligence.  Such  conduct  may 
be  very  well  within  the  conduct  of  a  rea- 
sonably prudent  boy  llVt  years  old.  The 
judgment  of  a  boy  must  not  be  measured  by 
the  same  yardstick  with  which  the  law  meas- 
ures the  Judgment  of  a  man.  To  make  a 
man  out  of  a  boy  seems  to  be  the  somewhat 


miraculous  work  of  time  and  nature,  but  we 
consider  It  beyond  the  power  (and  should  be 
beyond  the  disposition)  of  the  law.  So  tliat, 
If  a  boy  11%  years  old  acts  with  the  prudence 
of  the  ordinarily  prudent  boy  of  that  age,  un- 
der like  circumstances.  It  Is  well  enough; 
and  In  this  case  whether  plaintiff  did  so  act 
could  be  better  determined  by  Jurymen  who 
see  and  hear  him  than  by  this  court,  wIh>  did 
neither. 

The  rule  Is  tiiat,  taking  a  Iwy  as  a  boy  and 
a  man  as  a  man,  where  there  can  be,  not 
one  view,  but  two  views  fairly  entertained 
by  reasonable  men  of  a  given  line  of  conduct, 
the  issue  Is  for  the  Jury,  and. not  for  the 
court  Holmes  v.  Railroad,  supra ;  Campbell 
V.  Railroad,  176  Mo.  161,  76  S.  W.  86 ;  Walker 
V.  Railroad,  193  Mo.,  loc.  clt  482,  483,  92  S. 
W.  83;  Young  v.  Waters-Pierce  Oil  Co.,  185 
Mo.,  loc  clt  667,  84  S.  W.  029;  Brlckson  v. 
Railroad,  171  Mo.,  lot  clt  669-^,  71  S.  W. 
1022.  The  Jury  were  properly  Instructed  on 
the  question  of  contrlbntory  negligence.  They 
found  that  Issue  in  favor  of  plaintiff,  and 
we  see  nothing  in  the  record  upon  which  to 
predicate  a  disturbance  of  that  finding. 
Hence  there  was  error  in  granting  a  new 
trial,  unless  the  lower  court  may  be  sustain- 
ed on  other  grounds. 

2.  Assuming,  under  the  finding  of  the  Jury, 
there  was  no  contributory  negligence  In  this 
case,  the  next  question  is:  Was  the  Jury 
properly  instructed  on  the  negligence.  If  any, 
of  defendant?  Defendant's  main  contention 
on  this  score  is  that  the  court  erred  in  giving 
Instruction  No.  1,  and,  ergo,  did  right  when 
It  corrected  its  own  error.  In  developing  this 
contention.  It  is  argued  by  defendant  that 
the  court  erroneously  assumed  it  was  negli- 
gent not  to  sound  a  bell  so  as  to  give  timely 
warning  of  the  approach  of  the  car.  Defend- 
ant contends  the  fact  of  negligence  should 
have  t>een  submitted  to  the  Jury  and  not  as- 
sumed by  the  court  Instruction  No.  1  reads 
thus:  "If  you  find  from  the  evidence  that 
the  plaintiff  used  ordinary  care  (that  is,  such 
care  as  an  ordinarily  careful  boy  of  his  age 
and  Intelligence  would  use  under  similar 
circumstances)  In  stepping  upon  the  track  In 
front  of  the  mall  car  without  first  looking 
west  to  see  If  a  car  was  coming,  and  if  yo« 
further  find  from  the  evidence  that  the  mo- 
toneer  did  not  sound  his  l>ell  or  gong  so  as 
to  give  timely  warning  of  his  approach,  and 
that  If  he  bad  done  so,  the  boy  would  have 
been  warned  [n  time  to  have  kq;)t  out  of  dan- 
ger, then  plaintiff  is  entitled  to  a  verdict" 

(a)  It  will  be  seen  at  a  glance  that  the  In- 
struction assumes  it  was  the  duty  of  the 
motorman  under  the  circumstances  of  this 
case  to  sound  the  gong  at  the  point  in  hand, 
and,  if  he  did  not  do  so,  it  was  negligence. 
Did  the  court  do  right  In  that  assumption  un- 
der the  peculiar  facts  here?  It  will  be  bet- 
ter In  considering  this  contention  to  go  back 
a  little.  It  seems,  after  plaintiff  Introduced 
the  vigilant  watch  ordinance,  the  effect  of 
that  ordinance  was  oitirely  Instructed  away 
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and  taken  out  of  the  case.  Now,  In  so  far 
aa  the  vigilant  watch  ordinance  provided  that 
"on  the  first  appearance  of  danger  to  such 
peraoas  or  veh(cles,  the  car  shall  be  stopped 
In  the  shortest  time  and  space  possible,"  the 
court  did  exactly  right,  since  there  was  no 
evidence  this  car  was  not  stopped  In  the 
shortest  time  and  space  possible;  and  hence 
plaintiff  could  not  recover  on  that  theory. 
But  that  was  not  all  there  was  of  heart  and 
substance  In  the  vigilant  watch  ordinance. 
That  ordinance  provided  that  "the  conductor, 
motorman,  grlpman,  driver  or  any  other  per- 
son in  char|[e  of  each  car  shall  keep  a  vigilant 
watch  for  all  vehicles  and  persons  on  foot, 
especially  children,  either  on  the  track  or 
moving  towards  It"  The  other  provision, 
relating  to  stopping  on  the  first  appearance 
of  danger,  is  an  added  duty.  While  the  whole 
of  this  ordinance  has  been  sustained  on  the 
theory  that  it  is  enacted  under  the  police 
power  of  a  city,  yet  in  substance  and  logical 
effect  both  dntle»— the  duty  of  a  vigilant 
watch,  especially  for  children,  and  the  duty 
to  stop  as  soon  as  possible  on  the  appearance 
of  danger — may  be  well  sustained  as  simply 
declarative  of  the  common  law.  To  bold  that 
a  motorman,  driving  a  killing  machine  on 
iron  rails  In  the  people's  highway,  should 
keep  a  vigilant  watch  for  every  one  moving 
towards  the  track,  especially  children,  is  as 
much  as  (and  no  more  than)  to  say  that 
humanity  and  omnmon  sense  dictate  such 
course;  and  to  bold  such  to  be  a  duty,  even 
in  the  absence  of  an  ordinance,  would  not 
strain,  let  alone  break,  the  common-law  ap- 
plicable to  crowded  cities  and  the  use  of  a 
highway,  common  not  only  to  street  railways 
under  their  easement,  but,  primarily,  to  all 
travelers.  Indeed,  if  an  elder  equity  is  held 
to  be  a  better  equity,  why  may  not  an  elder, 
a  primary,  and  a  necessary  use  (a  use  that  is 
the  prime  condition  precedent — ^the  ralson 
d'etre — to  any  street)  be  held  to  be  somewhat 
superior  to  a  subsequent  one  created  by  ease- 
ment and  carved  out  of  the  common  people's 
common  inheritance,  to  wit,  their  right  to 
safely  come  and  go  on  a  public  thoroughfare? 
Showing  the  pre-existing,  dominant  Idea  of 
public  use,  it  lias  been  held  that  a  city  coun- 
cil has  no  authority  to  establish  a  street  for 
the  use  of  a  business  corporation  or  an  in- 
dividual, bat  that  the  right  to  establish  a 
street  is  traced  back  to  the  need  of  the  pub- 
lic at  large.  In  re  Twenty-OFlrst  Street, 
Kansas  City  v.  Hyde  (not  yet  officially  re- 
ported; Mo.  Sup.)  96  S.  W.  aoi.  See,  also, 
Scullln  V.  Railroad,  184  Mo.,  loa  cit  704  et 
seq.,  83  S.  W.  760,  and  cases  cited.  We  think 
the  court  erred  in  not  submitting  to  the  Jury 
a  rule  of  law  embodying  the  duty  of  the  de- 
fendant to  keep  vigilant  watch,  especially  for 
children  approaching  a  track,  as  plaintiff 
prayed  it  to  do. 

But  the  foregoing  determination  is  not 
decisive.  The  question  still  remains:  Was 
the   instruction,    as   given,    a    correct   one? 


Let  us  see.  On  plaintiff's  theory  the  motor- 
man  neither  saw  the  child  nor  rang  the  gong. 
On  defendant's  theory  the  motorman  did 
both.  On  plaintiff's  theory  it  was  the  duty 
of  the  motorman  to  see  the  child  and  to  ring 
the  gong,  and  on  defendant's  theory  below, 
as  shown  by  its  course  at  the  trial.  It  was 
the  duty  of  the  motorman  to  do  both.  Why, 
then,  waste  time  with  a  discussion  on  the 
existence  of  a  duty  assumed  to  be  a  duty 
by  both  litigants  and  assumed  to  be  a  duty  by 
the  court,  and  by  defendant  in  Its  instruc- 
tions? It  is  true  the  evidence  does  not  show 
the  extent  of  the  presence  of  people  at  and 
about  this  platform,  but  yet  people  had  the 
right  to  be  there.  Not  only  so,  but  they  were 
invited  there  by  defendant  Itself.  That 
it  owed  a  duty  to  look  out  for  them,  and. 
by  warning,  protect  them  from  danger.  Is 
too  plain  for  argument.  So  that,  whether  that 
duty  arose  as  a  general  duty  on  account  of 
Its  being  a  street  or  on  account  of  Its  bp'n;; 
an  Intersection  of  two  streets,  or  on  ac-oimt 
of  its  being  a  place  provided  by  dore:idant 
for  travelers  to  congregate  and  to  get  on 
and  off  Its  cars,  or  whether  it  arose  in  this 
specific  Instance  because  of  the  known  pres- 
ence of  this  boy  with  a  can  of  milk,  evident- 
ly bent  on  a  mission  to  cross  and  tempora- 
rily arrested  in  that  mission  by  the  passage 
of  the  first  car,  is  of  small  moment  If  de- 
fendant was  causing  the  gong  to  be  sounded 
as  it  approached  and  passed  the  platform, 
It  escapes  liability  under  the  facts  liero.  So 
the  court  Instructed  the  jury.  If,  ho'wever, 
the  gong  was  not  sounded,  as  some  of  the 
evidence  indicates,  and  if  there  was  an  ap- 
preciable time  and  distance  in  which  It 
might  have  been  sounded  by  the  use  of  or- 
dinary care  after  the  lad  resumed  his  jour- 
ney, or  showed  an  Indication  of  doing  so 
by  pidclng  up  his  can  of  milk,  and  before 
he  got  Into  peril,  then  the  defendant  may  be 
liable  if  its  failure  to  sound  the  gong  was 
the  proximate  cause  of  the  injury.  The 
case  proceeds  upon  the  theory  on  both  sides 
that  a  very  few  steps  and  a  very  short  time 
took  the  boy  Into  peril.  On  this  acconnt 
while  the  matter  becomes  close  and  narrow, 
yet  we  think  the  evidence  on  all  bands  shows 
the  boy  out  of  danger  at  one  time  and  shows 
that  it  took  an  appreciable  time  for  him  to 
get  Into  danger  after  his  stop,  and  therefore 
during  that  appreciable  time,  in  wbidi  by 
his  movements  In  picking  up  the  can  and 
directing  bis  steps  towards  the  trade  he 
showed  be  was  about  to  cross,  he  was  en- 
titled, as  a  matter  of  law,  to  a  warning  that 
this  car  proposed  to  occupy  the  very  spot 
he  was  entering  upon.  It  la  true  the  car 
could  not  stop,  but  Inability  to  stop  does 
not  measure  the  full  duty  of  defendant  in 
such  case.  The  car  was  equipped  with  a 
bell,  the  strap  to  that  bell  under  this  evidence 
was  in  the  motorman's  hand,  and  in  case 
of  a  car  going  as  this  one  vras,  twice  as 
fast  as  a  man  could  walk,  there  was  time 
mough  and  space  enough  while  the  boy  pldc- 


Digitized  by 


Google 


Mo.) 


DESCHNBB  v.  ST.  LOUIS  &  M.  R  B.  CO. 


743 


ed  np  bis  can  and  took  those  steps  to  bare 
warned  bim,  and  tberefore  there  was  negli- 
gencs  in  not  warning  him. 

Not  only  so,  but  as  the  Instructions  on 
botb  sides  proceed  on  the  theory  it  was  the 
duty  of  the  motorman  to  see  the  boy  and 
warn  bim,  and  the  case  was  tried  on  that 
theory  below,  the  contMitlon  now  under  con- 
sideration is  controlled  by  the  wise  and  stliT 
rule  of  appellate  practice  that  a  case  should 
be  heard  here  upon  the  same  theory  It  was 
beard  below.  Walker  t.  Railroad,  193  Mo., 
loc.  dt  483  et  seq.,  92  S.  W.  83.  Wbere  the 
facts  are  undisputed,  an  Issue  may  be  dealt 
with  as  a  question  of  law.  A  court,  in  a 
given  Instance,  may  say  certain  acts  con- 
stitute negligence.  In  another  Instance  it 
may  say  certain  acts  constitute  contributory 
negligence.  In  yet  another  Instance  it  may 
say  that  given  acts  constitute  neither  negli- 
gence nor  contributory  negligence.  Now,  in 
this  case,  tbe  question  of  warning  was  a  dis- 
puted fact,  and  tberefore  the  court  submitted 
that  issue  of  fact  to  tbe  Jury  by  Instruction 
No.  1.  But  the  evidence  is  substantially  one 
way,  that  there  was  time  and  space  in  which 
to  warn  this  boy  by  a  gong  after  he  started 
to  this  track,  and,  as  said,  we  are  not  willing 
to  say  tbe  court  might  not  assume  It  Is  neg- 
ligence not  to  do  so. 

Accordingly  we  bold  in  this  case  that  the 
instruction  under  review,  which  assumes  it 
was  tbe  defendant's  duty  to  warn  tbe  boy 
and  aSBumes  it  had  time  and  space  to  per- 
form that  duty  by  tbe  use  of  tbe  gong, 
was  not  a  vicious  instruction.  Tbe  learned 
trial  Judge  had  a  first  impression  of  bis 
right  to  make  those  assumptions,  and  that 
first  impression  was  the  best,  as  first  im- 
pressions   not    Infrequently    are. 

(b)  Defendant's  learned  counsel  assail  in- 
stmction  No.  1  from  another  side.  They 
argue  the  Instmctlon  is  erroneous  In  not 
submitting  to  tbe  Jury  tbe  issue  of  tbe 
proximate  cause  of  the  Injury.  Is  there  sub- 
stance in  this  argument?  Tbe  mere  proof  of 
negligence  is  not  sufficient  to  support  a  ver- 
dict. It  is  one  step,  but  there  is  another,  to 
wit,  tbe  causal  connection  between  the  neg- 
ligence and  the  Injury.  Harper  v.  Terminal 
Co.,  187  Mo.  886,  86  8.  W.  99.  The  triors 
of  fact  must  find  the  pleaded  negligence  was 
tlie  proximate  cause  of  tbe  injury  before  a 
recovery  will  He,  and,  of  course,  that  issue 
sltonld  be  put  to  them.  Now  that  issue  was 
hinted  at  in  the  Instruction  under  review, 
but  was  not  plainly  put  to  tbe  Jury.  The 
Jury  were  simply  told  by  tliat  instruction, 
"And  tliat,  If  be  had  done  so  [1.  e.,  if  he 
the  motorman  had  sounded  tbe  gong  so  as 
to  give  timely  warning  of  his  approach],  the 
boy  would  Iiave  been  warned  In  time  to  have 
kept  out  of  danger  then,"  etc.  But  wliat 
the  Jury  saw  in  tbe  court's  Instruction 
through  a  glass  darkly  they  saw  face  to 
face  when  the  whole  body  of  the  law  was 
declared  to  them  by  the  reading  of  defend- 
ant's instruction  No.  4,  which  runs  as  fol- 


lows: "Before  tbe  plaintiff  can  have  a 
verdict  in  this  case,  the  law  requires'  blm  to 
prove  to  your  satisfaction,  by  a  preponder- 
ance or  greater  weight  of  evidence,  negli- 
gence (of  the  kind  submitted  to  you)  on  the 
part  of  defendant,  and  also  that  such  neg- 
ligence (if  any  Is  proved)  was  a  proxi- 
mate cause  of  the  accident  and  hurt  receiv- 
ed by  plaintiff;  and  if  the  plaintiff  has  not 
so  proved  negligence  of  the  kind  submitted 
to  you  on  the  part  of  defendant,  or  Its  motor- 
man  In  charge  of  the  mail  car,  and  that  such 
negligence  was  a  proximate  cause  of  tbe 
accident,  then  your  verdict  must  be  for  the 
defendant"  In  the  light  of  this  instruction 
of  defendant,  all  darkness  in  the  court's  In- 
struction No.  1  faded  away,  even  as  the 
morning  sun  dispels  the  fog.  The  issue  of 
proximate  cause  was  flatly  put  to  the  Jury, 
and,  under  tbe  doctrine  of  alder,  the  point 
In  hand  is  also  ruled  against  defendant 
Lee  V.  Railroad,  195  Mo.,  loc.  clt  426  et 
seq.,  92  S.  W.  614. 

S.  But  defendant's  learned  counsel  say, 
if  there  was  error  In  granting  a  new  trial 
on  the  two  assigned  grounds,  there  are  other 
substantial  reasons  for  granting  a  new  trial ; 
and,  if  the  court  did  right  but  gave  a  wrong 
reason,  still  Its  ruling  should  stand.  This 
is  so.  Emmons  v.  Quade,  176  Mo.,  loc.  clt 
28,  29,  75  S.  W.  103;  Mackowlk  v.  Railroad 
(not  yet  oflBcIally  reported;  Mo.  Sap.)  94 
S.  W.  256w  One  of  these  unasslgned  rea- 
sons, deemed  by  defendant's  counsel  suf- 
ficient Is  that  the  petition  did  not  state  a 
cause  of  action.  The  argmnent  binges  on  the 
fact  that  the  petition  alleged  several  preter- 
mitted duties  and  averred  several  acts  of 
negligence,  and  follows  these  allegations  with 
this  averment,  "all  of  wWch  directly  con- 
tributed to  cause  the  injuries  hereinafter 
complained  of."  Defendant's  counsel  argue 
that  by  that  allegation  plaintiff  should  be 
held  to  have  pleaded .  his  own  contributory 
negligence  and  thus  stated  himself  out  of 
court;  that  Is,  If  defendant's  complained  of 
acts  merely  "contributed"  to  cause  the  in- 
juries, tben  the  petition  (ex  vi  termini)  pro- 
ceeds upon  the  assumption  that  acts  of  plain- 
tiff caused  the  injury,  with  defendant's  acts 
merely  contributing  thereto,  which  theory  Is 
ingenious  and  happy  as  a  fanciful  conceit 
and  does  credit  to  tbe  acumen  and  versatil- 
ity of  learned  counsel.  But  however  much 
the  Judicial  mind  may  be  diverted,  it  is  not 
convinced  thereby.  It  might  be  if  defend- 
ants, in  cases  of  personal  injuries,  by  a  long 
and  exclusive  use  of  the  words  "contributed," 
"contributing,"  and  "contributory,"  in  con- 
nection with  "negligence,"  would  be  held  to 
have  filed  a  caveat  as  It  were,  or  taken  out 
a  copyright  on  that  use,  that  then  a  plain- 
tiff would  be  precluded  from  safely  using 
tbe  same  for  any  purpose,  and  the  argument 
would  have  force.  Indeed,  contributory  neg- 
Ilg«ice  may  well  have  come  to  be  looked  on 
as  a  valuable  asset  of  all  defendants  In  such 
pldcle.    But  reading  the  allegation  with  Its 
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context,  It  1b  plain  that  plaintiff  was  mtitied 
to  use  the  word  "contrlbnted"  without  there- 
by Implying  his  own  negligence.  The  allega- 
tion means  that  the  pleaded  acts  of  negli- 
gence contributed  with  one  another  to  form 
an  aggregation — that  Is,  like  rills  flowing  Into 
a  common  reservoir  of  negligence — which  ac- 
cumulation of  negligences  caused  plaintiff's 
injuries;  and  the  allegation  was  therefore 
well  enough. 

Other  reasons  for  sustaining  the  lower 
court  are  suggested  and  have  been  examin- 
ed, but  we  deem  them  without  persuasive 
merit 

Our  concluBlon  Is  that  the  court  erred  in 
its  order  granting  a  new  trial.  That  order 
is  therefore  reversed,  and  the  cause  -is  re- 
manded, with  directions  to  set  aside  the 
order  granting  a  new  trial  and  reinstate  the 
verdict  and  the  Judgment  of  plaintiff  as  of 
the  date  originally  entered,  so  that  it  may 
bear  interest  from  that  date,  the  latter  to 
avoid  the  trouble  referred  to  in  Scullin  v. 
Railroad,  182  Mo.  1,  90  S.  W.  1026.  All 
concur. 


DB  HATRB  et  al.  v.  EDMUNDS  et  al. 

(Supreme  Gonrt  of  Missouri,  Division  No.  1. 
Dec.  22,   1906.) 

1.  HtrSBAND  A.KD  WiTB— Pbopbbtt  o»  Wifb— 
Descent  and  Distbibutton. 

Where  an  heir  was  married  at  the  time 
descent  was  cast  on  her,  no  interest  under  the 
law  of  descent  and  distribution  passed  to  the 
husband,  but  the  whole  estate  vested  in  the 
wife,  after  which  the  law  divided  it  into  two 
estates,  one  a  freehold  in  the  husband  by  right 
of  the  wife  in  possession,  and  the  other  a  re- 
mainder in  the  wife  or,  in  the  event  of  her  death 
t>efore  the  husband.  In  their  children. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   26,   Husband  and  Wife,   f  36.] 

2.  liiMiTATioN  o»  AOTiONS— Real  Pbopkbtt— 
Advkbsb  Possession— Intebxbt  Attected — 
h08rahd  and  wife. 

Where  land  was  in  the  adverse  posses- 
sion of  another  at  the  time  descent  was  cast  on 
a  married  woman,  the  statute  of  limitations  im- 
mediately attached  to  and  affected  the  whole 
estate  so  descending,  and  not  merely  the  free- 
hold in  the  hnsband  subsequently  created  by 
operation  of  law  by  the  marriage  relation. 

3.  Sajm— Disabilities— Tacking. 

Rev.  St.  1890,  {  4265,  provides  that  if 
any  person  entitled  to  commence  an  action  to 
recover  land  be,  at  the  time  such  right  or  title 
shall  descend  or  accrue,  either  under  21  years 
of  age,  insane,  imprisoned,  or  a  married  woman, 
etc..  the  time  of  the  disability  tAiall  not  be  count- 
ed in  determining  the  limitation,  etc. ;  and  sec- 
tion 4267  declares  that  if  any  person  entitied 
to  commence  an  action,  etc.,  die  during  the 
continnance  of  any  disability  specified  in  sec- 
tion 4265,  and  no  determination  or  judgment  be 
had  of  the  title  or  right  of  action  to  him  ac- 
crued, his  heirs  may  commence  an  action  with- 
in three  years  after  his  death,  but  not  after. 
Held  that,  where  a  person  entitled  to  commence 
an  action  was  insane  at  the  time  of  her  death, 
the  disability  of  a  devisee  who  was  under 
coverture  at  the  time  the  descent  was  cast  on 
her  could  not  be  tacked  to  that  of  the  ancestor, 
in  order  to  avoid  limitations. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
v<d.  83.  Limitation  of  Actions,  {{  422,  423.] 


4.  SaMB— STATDTEB— CORSTBUOnON. 

Hev.  St.  1899,  g  4262,  requires  actions  t» 
recover  land  to  be  brought  within  10  years;  see- 
tion  4265  declares  that  the  period  dnring  whidi 
the  claimant  is  nnder  specified  disabilitiea  sliall 
not  be  counted,  but  that  the  person  may  sne 
after  the  time  limited,  within  3  years  after  the 
disability  is  removed,  provided  that  no  such  ac- 
tion may  l>e  commenced  by  a  person  laJborinc 
under  disabilities  after  24  years  after  the  cause 
of  action  or  right  of  entry  shall  have  accrued; 
and  section  4267  declares  that  if  the  person 
entitied  to  sue  shall  die  during  the  continnance 
of  any  disability  mentioned  in  section  4265.  his 
heirs  may  sue  within  3  years  after  his  death, 
but  not  after.  Held,  that  if  the  3  years  limited 
by  section  4267,  added  to  the  time  already  run 
from  the  date  of  the  accrual  of  the  right  to  sne, 
would  make  the  time  less  than  the  10  years 
specified  in  section  4262.  the  claimant  would  be 
entitied  to  the  foil  10  years,  and  no  more ;  but, 
if  the  3  years  extended  the  10  years,  the  claim- 
ant would  then  be  entitied  to  the  3  years,  and 
no  more. 

5.  Samx. 

There  being  no  saving  clause  in  Rev.  St 
1899,  t  4267,  t£e  right  to  sue  is  barred  in  10 
years,  except  as  to  persons  suffering  from  dis- 
abilities specifically  mentioned  in  section  4265, 
and  they  are  barred  in  24  years,  whether  the 
disabilities   have   l>een   removed   or   not 

6.  Taxation— Duty  to  Pat  Taxes— Insahi- 

T*. 

The  insanity  of  a  landowner  did  not  re- 
lieve her  from  the  duty  to  pay  taxes. 

7.  Advebbe  Possession — Payhbnt  of  Tazbb 
— Statutes— CoNaTBUCTioN. 

Rev.  St  1899,  S  4268,  provides  that  when- 
ever any  real  estate,  the  equitable  title  to 
which  shall  have  emanated  from  the  govern- 
ment more  than  10  years,  shall  thereafter,  oa 
any  date,  be  in  the  lawfnl  possession  of  any 
person,  and  which  shall  or  might  be  claimed 
by  another,  and  which  shall  not  at  such  date 
have  been  in  the  possession  of  the  person  claim- 
ing or  who  might  claim  the  same,  or  of  any 
one  under  whom  he  claims  or  might  claim,  for 
30  consecutive  years,  and  on  which  neither  the 
person  claiming  or  who  might  claim  the  same, 
nor  those  nnder  whom  he  claims  or  might  claim, 
has  paid  any  taxes  for  that  perid,  ue  person 
claiming  or  who  might  claim  such  real  estate 
shall  within  one  year  from  that  date  sue  to  re- 
cover the  same,  and  in  default  thereof  he  shall 
be  forever  barred,  ajid  his  right  and  titie  shall 
ipso  facto  vest  in  the  possessor,  etc  Held,  that 
where  adverse  possession  of  land  and  payment 
of  taxes  by  the  adversepossessor  began  in  1866, 
when  the  titie  was  in  W.  and  before  the  descent 
from  her  was  cast  on  H.,  a  married  woman,  her 
coverture  did  not  relieve  her  from  liability  to 
pay  taxes  within  such  section,  and  hence  the 
adverse  possession  and  the  payment  of  taxes 
by  the  person  in  possession,  having  been  be- 
gun prior  to  the  division  of  H.'s  estate  by  opera- 
tion of  law  into  a  freehold  in  her  hnsbana  and 
a  remainder  to  herself  and  her  children,  the  fail- 
ure of  H.  and  her  husband  to  pay  taxes  on  the 
land  for  30  years  barred  their  rights  to  the 
land. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.   1,   Adverse  Possession,   gS   525-527.] 

Appeal  from  Carcult  Court  St  Louis  Conn- 
ty;   John  W.  McElhlnney,  Judge. 

Ejectment  by  Thomas  De  Hatre  and  others 
against  Lucy  T.  Penn  Edmunds  and  others. 
From  a  Judgment  in  favor  of  defendants, 
plaintiffs  appeal.    Affirmed. 

Oeorge  W.  Wolff,  Robert  Shackelford, 
and  O.  J.  Mudd,  for  appellants.  W.  F.  Broad- 
head  and  W.  R.  Gentry,  for  reBpondents. 
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OBAVBS,  J.  Action  In  ejectment  by  plaln- 
turti  agalust  defendants  upon  petition  in  or- 
dinary form.  Answer  was  a  general  denlaL 
Caose  tried  before  tbe  court,  Jury  baring 
been  waived.  Tbe  court,  npon  request  in 
writing,  made  a  written  finding  of  facts,  and 
filed  the  same,  to  wblcb  no  exceptlona  were 
aaved  by  either  side.  Upon  this  finding  there 
was  Judgment  for  defendants,  and  plaintiffs 
appeal.  The  finding  of  facts  is  quite  long, 
but  no  doubt  as  short  as  could  be  made  un- 
der the  facts  In  evidence.  This  finding  is 
as  follows: 

"A  request  In  writing  having  been  made 
that  the_  court  shall  state  in  writing  the  con- 
dnslons'  of  fact  found  separately  from  the 
oonclnslons  of  law,  the  court  finds  the  facts 
herein  as  provoi  by  the  evidence  to  be  as  fol- 
lows: 

"A  portion  of  the  premises  in  controversy 
lies  in  United  States  survey  No.  729,  and  the 
remainder  in  fractional  section  10  and  the 
northwest  fractional  quarter  of  section  11, 
all  being  in  township  45,  range  6,  in  St.  Fer- 
dinand township,  in  St  Louis  county.  Mo. 
Iietters  patent  from  tbe  United  States  govern- 
ment to  Francis  McNutt  were  issued  May  24, 
1824,  conveying  to  him  the  said  lands  in 
section  10  and  11.  It  Is  admitted  by  the  par- 
ties that  the  title  to  all  the  premises  in  con- 
troversy emanated  from  tbe  United  States 
government  prior  to  the  year  1829.  There  is 
no  evidence  tending  to  show  how  tbe  said 
Francis  McNutt,  or  his  daughter  Sallie  Wlthr 
ington,  or  her  husband,  acquired  the  title 
from  the  United  States  government  to  the 
said  land  lying  in  survey  No.  729. 

"On  the  11th  day  of  February,  1S28,  the 
said  Francis  McNutt,  of  the  township  of  St 
Ferdinand  and  county  of  St.  Louis,  Ma, 
made  and  executed  in  due  form  of  law  his 
last  will  and  testament  by  the  terms  of  wbidi 
he  gave  to  his  wife,  Martha  McNutt,  during 
her  lifetime,  the  farm  on  which  be  then  lived, 
consisting  of  180  acres.  And  by  a  later  pro- 
vision he  gave  to  his  danghter  Sallle,  after 
the  death  of  his  wife,  Martha,  'eighty  acres  of 
land,  together  with  the  improvements  there- 
on, being  part  of  the  farm  (the  northeast)  on 
which  I  now  reside,  and  the  Improved  part 
thereof.'  This  daughter  Sallle  married 
Thomas  Wlttalngton  and  was  the  mother  of 
tbe  five  children  of  said  Thomas  hereinafter 
mentioned.  The  precise  date  of  the  death  of 
Martha  McNutt,  the  wife  of  Francis  McNutt 
does  not  appear  from  the  testimony,  but  It 
is  agreed  between  the  parties  that  she  died 
prior  to  1857.  The  said  will  of  Francis  Mc- 
Nutt was  duly  probated  in  the  proper  office 
of  probate  of  tbe  county  of  St  Louis  on  the 
23d  day  of  March,  1829. 

"The  premises  in  controversy  are  part  of  a 
larger  tract  of  land,  containing  by  survey 
86.81  acres,  all  of  which  was  on  tbe  30th 
day  of  June,  1867,  and  for  many  years  prior 
thereto.  In  the  possession  of  said  Thomas 
WIthlngton,  who,  with  his  wife,  Sallle,  and 
his  children,  lived  on  or  in  the  near  neigh- 


borhood of  the  premises,  and  for  some  years 
prior  to  the  last -mentioned  date  raited  tbe 
premises  to  a  tenant 

"On  the  30th  day  of  June,  1857,  Thomas 
WIthlngton  duly  executed,  acknowledged, 
and  delivered  his  quitclaim  deed,  a  copy 
of  which  Is  In  evidence  and  is  here  referred 
to  and  made  a  part  hereof,,  purporting  to 
convey  unto  George  Fenn,  of  the  county  of 
St  Louis,  who  was  the  father  of  the  defend- 
ant Lucy  T.  Penn  Edmunds,  the  said  larger 
tract  of  land,  folly  describing;  tbe  same 
therein,  and  also  describing  the  said  land 
in  the  said  deed  as  the  whole  of  said  tract- 
containing  eighty  acres,  more  or  less,  being 
part  of  a  tract  of  land  sold  by  James  Mac- 
kay  to  Francis  McNutt  and  the  same  tract 
of  land  devised  by  will  of  the  said  Francis 
McNutt  to  his  danghter  Sallle  WIthlngton.' 
This  deed  was  not  Joined  by  Sallle  WIthlng- 
ton, the  wife  of  Thomas,  but  was  executed 
by  him  alone.  Tbe  consideration  mentioned 
in  the  deed  was  the  sum  of  $320. 

"At  the  time  of  the  execution  of  this 
last-mentioned  deed,  Thomas  WIthlngton  and 
his  wife,  tbe  said  SalUe  WIthlngton,  daugh- 
ter of  Francis  McNutt  bad  living  five  chil- 
dren, to  it  Nancy,  wife  of  Eidward  James, 
George  WIthlngton,  Louis  F.  Witbhigton, 
William  WIthlngton,  and  Martha  Ann  De 
Hatre,  who  was  married  to  Antolne  De  Ha- 
tre,  by  whom  she  then  had  living  a  number 
of  children. 

"On  tbe  12th  day  of  August  1837,  three 
of  tbe  five  children  of  Thomas  WIthlngton 
and  Sallle  WIthlngton,  his  wife,  to  wit,  Nan- 
cy James,  George  WIthlngton,  and  Louis  F. 
WIthlngton,  made,  executed,  and  delivered 
in  due  form  of  law  a  deed,  a  copy  of  which 
Is  in  evidence  and  is  here  referred  to  and 
made  a  part  hereof,  purporting  thereby  to 
convey  to  said  George  Penn.  for  a  conslden^- 
tion  of  $900,  three  undivided  fifths  of  tbe 
said  larger  tract  of  land,  describing  in  the 
deed  the  same  as  In  the  deed  first  mentioned 
from  Thomas  WIthlngton  to  George  Penn, 
a  part  of  which  said  description  Is:  The 
whole  of  said  tract,  containing  eighty  acres, 
more  or  less,  being  part  of  a  tract  of  land 
sold  by  James  Mackay  to  Francis  McNutt 
and  tbe  same  tract  of  land  devised  by  said 
Francis  McNutt  to  his  daughter  Sallle  WIth- 
lngton.' Said  deed  also  purported  to  con- 
vey to  said  George  Penn  'all  the  right  title, 
claim,  and  Interest  of  the  said  Sallle  WIth- 
lngton In  and  to  tbe  said  undivided  three- 
fifths  part  of  tbe  said  tract  or  parcel  of  land.' 
And  in  said  deed  the  grantors  covenanted 
to  warrant  and  defend  the  title  to  said  prem- 
ises therein  conveyed  to  said  George  Penn, 
his  heirs  and  assigns,  against  the  claims  of 
said  grantors  and  all  persons  claiming  by, 
through,  or  under  them,  'and  against  the 
claim  or  claims  of  tbe  said  Sallie  WIthlng- 
ton, and  all  or  every  person  or  persons 
claiming  or  to  claim  tbe  same  by,  through, 
or  under  her,  but  not  against  the  claim  of 
others  not  so  claiming  or   deriving  title.' 
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(Said  covenant,  with  the  granting  clauses 
of  said  deed,  are  more  fully  set  out  In  said 
deed,  and  are  here  referred  to.) 

"Both  of  said  deeds — that  Is  to  say,  the 
said  deed  from  Thomas  Wlthlngton  to 
George  Penn,  and  the  said  deed  from  Nancy 
James,  George  Wlthlngton,  and  Louis  F. 
"Wlthlngton  to  George  Penn — were  recorded 
August  12,  1857. 

"On  the  12th  day  of  March,  1859,  William 
Wlthlngton,  a  fourth  of  the  children  and 
heirs  of  Thomas  Wlthlngton  and  Sallle  Wlth- 
lngton, made,  executed,  and  delirered  In 
due  form  of  law  his  quitclaim  deed,  a  copy 
of  which  Is  In  evidence  and  Is  here  referred 
to  and  made  a  part  hereof,  purporting  there- 
by to  convey  unto  the  said  George  Penn  an 
undivided  fifth  part  of  the  said  larger  tract 
of  land,  describing  It  similarly  to  the  de- 
scription In  the  two  before-mentioned  deeds, 
and  containing  In  the  descriptive  part  of 
the  deed,  like  the  other  two  deeds,  the  fol- 
lowing: The  whole  of  said  tract,  contain- 
ing eighty  acres,  more  or  less,  being  part 
of  a  tract  of  land  sold  by  James  Mackay  to 
Francis  McNutt,  and  the  same  tract  of  land 
devised  by  said  Francis  McNutt  to  his  daugh- 
ter Sallle  Wlthlngton.'  Said  deed  also  pur- 
ported to  convey  to  said  George  Penn  'all 
the  right,  title,  claim,  and  Interest  of  the 
said  Sallle  Wlthlngton  In  and  to  the  said 
undivided  one-fifth  part  of  said  tract  of  land.' 
And  In  said  deed  the  said  grantor,  William 
Wlthlngton,  covenanted  to  warrant  and  de- 
fend the  title  to  said  land  and  premises 
therein  conveyed  to  said  George  Penn,  his 
heirs  and  assigns,  against  the  claims  of 
said  grantor  and  all  persons  claiming  by, 
through,  or  under  him,  'and  also  against  the 
claim  or  claims  of  the  said  Sallle  Wlthlngton, 
and  all  and  every  person  or  persons  claim- 
ing or  to  claim  the  same  by,  through,  or 
under  her,  but  not  against  the  claim  of 
others  not  so  claiming  or  deriving  title* 
(Said  covenant,  with  the  granting  clauses 
of  said  deed,  are  more  fully  set  out  In  said 
deed,  and  are  here  referred  to.) 

"Some  time  during  the  year  1865  George 
Penn,  together  with  a  Justice  of  the  peace,, 
came  to  the  residence  of  Martha  Ann  De 
Hatre  with  a  deed  for  said  Martha  Ann  to 
sign  and  execute.  He  stated  to  the  said 
Martha  on  said  occasion  that  he  had  agreed 
with  Antolne,  the  husband  of  Martha  Aim, 
as  to  the  price  of  her  undivided  flffh  pros- 
pective or  expected  interest  in  the  land,  An- 
tolne being  at  the  time  present;  but  Martha 
Ann  declined  and  refused  to  sign  the  deed, 
stating  to  said  George  Penn  that  she  was 
not  satisfied  with  the  price,  and  would  not 
sell,  or  sign  and  execute  the  deed.  There  Is 
no  evidence  of  any  other  or  further  negotia- 
tions by  the  said  George  Penn  with  the  said 
Martha  Ann  De  Hatre  or  her  husband  con- 
cerning the  said  premises.  No  evidence  was 
adduced  tending  to  show  any  title  In  Thomas 
Wlthlngton  to  the  lands  described  In  his 
deed  to  Penn,  other  than  that  derived  as 


tenant  by  curtesy  initiate  or  otherwise  as 
the  husband  of  Sallle  Wlthlngton;  and  the 
court  finds  that  the  parties  plaintiff  and 
defendant  under  the  evidence  claim  only 
through  the  will  of  Francis  McNntt  and  the 
title  of  Sallle  Wlthlngton  derived  through 
that  win,  and  so  claim  through  a  common 
source  of  title. 

"Upon   receiving  the   said  two  flrst-men- 
tloned  deeds  to  blm,  the  said  George  Pain, 
In  the  year  1857,  took  possession  of  all  that 
portion  of  said  larger  tract  of  land  lying 
north  of  the  old  St  Charles  road,  being  the 
premises  here  In  controversy,  from  one  Wil- 
liam H.  Blackwell,  who  had  theretofore  oc- 
cupied the  same  as  the  tenant  of  said  Thomas 
Wlthlngton.    At  that  time  a  portion  of  about 
35  acres  was  In  actual  use  and  cultivation. 
This  portion  the  said  George  Penn  took  actu- 
al charge  of,  and  he  Inclosed  It  with  a  fence^ 
erected  a  dwelling  bouse  and  other  Improve- 
ments upon  It,  planted  fruit  trees  upon  It, 
and  used  It  as  an  orchard.    He  thai  placed 
a  tenant  upon  the  same  and  left  It  In  the 
possession  of  his  tenant    Afterwards,  In  the 
year  1866,  the  said  George  Penn  caused  a 
fence  to  be  erected  Inclosing  the  entire  prem- 
ises In  controversy,  and  thereafter  all  the 
same  was  continuonsly  held,  occupied,  and 
used  as  a  farm  by  a  tenant  or  tenants  of 
said  George  Penn,  until  the  time  of  his  con- 
veyance to  trustees  of  his  daughter  Lucy  T. 
Penn,    hereinafter    mentioned.    In    the    year 
1869,  and  during  all  said  period,  from  1868 
to  the  time  of  said  conveyance  In  1869,  all 
of  the  said  premises  were  so  Inclosed  and  In 
the  actual,  open,  notorious,  and  exclusive  pos- 
session of  the  said  George  Penn,   by  and 
through  his  tenants,  who  were  In  actual  use 
and  occupation  of  the  same;   and  during  all 
of  said  time  the  said  George  Penn  exercised 
all  the  usual  acts  of  ownership  over  all  said 
premises,  and  took  and  appropriated  to  his 
own  exclusive  use  all  the  rents  and  profits 
thereof,  without  accounting  or  ofTerlng  to  ac- 
count to  any  person  for  the  same  or  any  por- 
tion thereof;   and  during  all  said  time  said 
possession  was  held  and  all  acts  done  under 
claim  of  title  and  exclusive  ownership  of  said 
premises  as  against  all  persons,  by  the  said 
George  Penn,  and  the  said  acts  of  possession 
and  claim  of  exclusive  ownership  were,  dur- 
ing said  period,  inconsistent  with  the  owna<- 
shlp  of  any  Interest  therein  by  any  other 
person  or  persons,  and  were  so  unequivocal, 
open,  and  notorious,  and  of  such  a  nature 
as  to  Impart  notice  to  all  other  persons  claim- 
ing such  premises  or  any  share  or  Interest 
in  the  same,  that  such  possession  and  claim 
of  ownership  were  adverse  to  them,  and  were 
had  and  made  with  the  intent  on  the  part  of 
said  George  Penn  to  permanently  dispossess 
all  other  persons  than  himself  of  said  prem- 
ises and  all  Interests  therein ;   and  during  all 
of  said  time  the  said  Sallle  Wlthlngton  re- 
sided within  a  few  miles  of  the  said  premises, 
and,  if  of  sound  mind  and  exercising  ordinary 
care  over   the   said   premises,    would   hav« 
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known  of  racb  possession  and  claim  of  ex- 
doslve  ownership,  and  that  the  same  was 
Intended  to  be  adverse  and  to  permanently 
dispossess  her  of  her  title  and  ownership  of 
said  premises. 

"On  the  Ist  day  of  September,  1869,  George 
Penn,  by  his  deed  duly  executed,  offered  in 
evidence  and  here  ref^red  to  and  made  a 
part  hereof,  for  and  In  consideration  of  one 
dollar  and  love  and  afTectlon,  did  'sell,  con- 
vey, and  give'  to  Crawford  B.  Smith  and 
George  Peim,  Jr.,  trustees,  for  the  benefit  of 
Lncy  T.  Penn,  the  premises  In  controversy, 
reciting  In  the  deed  that  the  land  conveyed 
was  a  part  of  a  tract  of  land  bought  of 
Thomas  Wlthlngton.  This  deed  was  record- 
ed the  day  of  its  execution.  But  no  change 
was  made  In  the  occupancy  and  possession 
of  the  premises  until  the  early  part  of  the 
q>rlng  of  1873,  except  as  follows:  'The  said 
George  Penn  from  tbe  said  1st  day  of  Sep- 
tember, 1869,  until  said  Lucy  T.  Penn  Ed- 
munds and  her  husband  took  possession 
thereof  In  the  spring  of  tbe  year  1873,  held 
possession  of  all  the  said  premises  In  the 
manner,  having  the  same  Inclosed  and  used 
as  a  farm  In  the  same  manner,  and  exer- 
cising the  same  acts  of  ownership  over  the 
same  as  theretofore,  and  claiming  the  same, 
not  as  his  own,  but  as  the  exclusive  property 
of  his  daughter,  the  said  Lucy  T.  Penn,  im- 
der  his  said  deed  to  her,  but  without  ren- 
dering any  account  to  her  or  any  one  else 
for  the  rents  and  profits  thereof.  During 
said  period  the  said  Lucy  T.  Penn  was  re- 
siding with  said  George  Penn  as  a  member 
of  his  family,  and  was  supported  and  main- 
tained by  blm.  In  the  year  1872  the  said 
George  Penn  erected  upon  said  premises  a 
dwelling  bouse  for  his  said  daughter  Lucy  T. 
PmiL  During  all  said  i>erlod,  from  the  time 
of  said  conveyance  to  Lucy  T.  Penn  until  the 
spring  of  1873,  the  said  acta  of  possession 
and  claim  of  exclusive  ownership  for  said 
Lucy  T.  Penn  were  of  the  same  nature  as 
during  the  said  period  from  1866  to  1869, 
and  were  so  unequivocal,  open,  and  notori- 
ous, and  of  such  nature  as  to  Impart  notice 
to  all  other  persons  claiming  said  premises, 
or  any  share  or  Interest  In  the  same,  that 
such  possession  and  claim  of  ownership  were 
adverse  to  them,  and  were  had  and  made 
with  the  Intent  on  the  part  of  the  said  George 
Penn  to  dispossess  all  other  persons  than 
himself  and  the  said  Lucy  T.  Penn  and  her 
husband  and  trustees  of  said  premises  and 
all  Interests  therein;  and  during  all  said 
time  the  said  SalUe  Wlthlngton,  and  her 
guardian,  Edward  James,  and  the  said  Mar- 
tha Ann  De  Hatre  and  her  husband,  resided 
within  a  few  miles  of  the  said  premises,  and, 
if  of  sound  mind  and  exercising  ordinary 
care  over  the  said  premises  and  their  Inter- 
ests in  the  same,  they  would  have  known  of 
sudi  possession  and  claim  of  exclusive  own- 
«i9hip,  and  that  the  same  was  Intoided  to 
be  adverse  and  to  permanently  dispossess 
them  of  their  Interests  In  said  premises. 


"In  the  early  spring  of  1873  the  defend- 
ant Lucy  T.  Penn  Edmunds  married  the  de- 
fendant Ben  Edmunds,  and  they  then  moved 
upon  the  premises  in  controversy,  took  actual 
possession  of  the  same,  and  have  from  then 
until  the  bring^ing  of  this  suit  continuously 
held  exclusive  possession  and  occupancy  of 
the  premises,  using  the  same  without  ac- 
counting to  any  one  for  any  portion  of  the 
rents,  profits,  or  the  usufruct  of  the  premises. 
Such  possession  of  BIr.  and  Mrs.  Edmunds 
has  at  all  times  been  actual,  open,  and  notori- 
ous, and  under  claim  of  exclusive  ownership 
adverse  to  all  persons,  and  their  said  pos- 
session and  claim  of  ownership  have  been  at 
all  times  of  such  nature  as  to  Impart  notice 
to  all  other  persons  claiming  said  premises, 
or  any  share  or  interest  therein,  that  said 
possession  and  claim  were  adverse  to  them, 
and  the  said  Martha  Ann  De  Hatre  and  her 
husband  and  children.  In  the  exercise  of  or- 
dinary care  over  their  Interests  in  said  ift-em- 
ises,  would  have  known  of  such  possession 
and  claim  of  exclusive  ownership. 

"At  the  time  of  executing  said  deed  to 
trustees  of  his  daughter  Lucy  T.  Penn,  on 
the  1st  day  of  September,  18C9.  the  said 
George  Penn  also  duly  executed  his  deed 
of  that  date,  which  Is  referred  to  and  made 
a  part  hereof,  for  and  in  consideration  of  one 
dollar  and  love  and  affection,  and  by  said 
deed  did  'sell,  convey,  and  give'  to  his 
daughter  Virginia  P.  Smith  the  balance  of 
said  larger  tract  of  land,  being  the  portion 
thereof  lying  south  of  the  said  old  St. 
Charles  road,  to  have  and  to  hold  'free  from 
the  claims  of  the  party  of  the  first  part  and 
from  the  claim  or  claims  of  all  persons 
whomsoever.'  Said  deed  was  acknowledged 
and  duly  recorded  on  the  13th  day  of  Sep- 
tember, 1869. 

"No  child  was  ever  bom  of  this  marriage 
of  the  defendants  Edmunds. 

"From  a  time  shortly  after  the  said 
George  Penn  took  possession  of  said  portion 
of  said  larger  tract  in  the  year  1857,  at  least 
from  the  year  1861  or  1862,  the  whole  of 
said  larger  tract  was  assessed  for  taxes  In 
the  name  of  said  George  Penn,  down  to  and 
bicludlng  the  taxes  of  1869,  and  thereafter 
the  said  premises  here  in  controversy  have 
been  assessed  for  taxes  In  the  name  of  Lucy 
P.  Edmunds.  After  taking  possession  In 
1857,  at  least  from  the  year  1862,  George 
Penn  paid  the  taxes  on  said  premises  con- 
tinuously until  the  year  1877,  and  from 
that  time  until  the  beginning  of  this  suit 
the  taxes  were  paid  by  the  defendant  Lucy 
Penn  Edmunds;  and  there  is  no  evidence 
that  anybody  else  during  this  time  paid  any 
taxes. 

"The  said  Thomas  Wlthlngton  died  in  the 
year  1863.  In  1870,  In  appropriate  proceed- 
ings In  the  probate  court  of  the  county  of 
St.  Louis,  Sallie  Wlthlngton  was  declared 
an  Insane  person,  and  on  March  30,  1870, 
Edward  James  was  duly  appointed  her 
guardian.    During  the  year  1871  Sallie  Wlth- 
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Ington  died.  Sallle  Wlthington  at  her  deatb 
was,  and  for  many  years,  dating  back  prior 
to  1864,  had  been,  an  Insane  person  and  in- 
capable of  transacting  business.  Upon  the 
deatb  of  said  Sallie  Wlthington  In  1871,  she 
left  snrrlTlng  her,  as  one  of  her  heirs, 
Martha  Ann  De  Hatre,  who  was  at  the  time 
living  In  lawful  wedlock  with  her  husband, 
Antolne  De  Hatre,  and  had  by  him  living  a 
number  of  children,  some  of  whom  were  at 
the  time  20  years  or  more  of  age.  The  other 
heirs  of  Sallle  Wlthington  were  her  children, 
the  said  Nancy  James,  George  Wlthington, 
Louis  F.  Wlthington,  and  William  Wlthing- 
ton. 

"The  plaintiffs  in  this  cause  are  the  heirs 
at  law  of  Martha  Ann  and  Antolne  De 
Hatre.     Martha   Ann  departed  this   life  on 

the  day  of  January,   1886,   leaving, 

surviving  her,  her  husband,  Antolne  De 
Hatre,  and  plalntlfTs,  as  her  heirs  at  law, 
and  also  leaving  a  last  will  and  testament, 
duly  executed  and  probated.  In  which  she 
gave  to  her  husband,  Antolne,  a  life  estate 
in  a  tract  of  land  then  used  by  them  as  a 
homestead.  In  the  will  no  specific  reference 
Is  made  to  the  particular  premises  in  con- 
troversy, neither  Is  the  provision  for  An- 
tolne De  Hatre,  her  husband,  expressed  to 
be  In  lieu  of  his  curtesy  interest  in  her 
estate ;  but  no  reference  is  made  In  the  will 
to  the  curtesy  estate  of  the  husband,  An- 
tolne De  Hatre,  or  any  release  or  relin- 
quishment of  the  same.  A  copy  of  said 
will  Is  in  evidence  and  is  here  referred  to 
and  made  a  part  hereof.  Antolne  De  Hatre, 
the  husband  of  Martha  Ann,  died  January 
4,  1901,  within  one  year  next  before  the  fil- 
ing of  this  suit  Neither  the  plaintiffs  nor 
any  <Hie  through  whom  they  derive  their 
record  title  have  been  in  actual  possession 
of  the  premises  In  controversy  since  1867." 

From  this  finding  of  facts  let  us  sift  out 
the  real  questions  for  determination.  That 
Sallie  Wlthington,  in  1857,  the  date  of  the 
death  of  her  mother,  acquired  this  land  by 
the  will  of  her  father,  Francis  McNutt,  stands 
conceded.  That  she  was  Insane  from  1854  to 
1871,  the  date  of  her  death,  is  conceded. 
That,  at  the  death  of  Sallle  Wlthington, 
Martha  Ann,  her  daughter,  being  one  of  five 
children,  was  then  married  to  Antolne  De 
Hatre,  Is  conceded.  That  Martha  Ana  De 
Hatre,  mother  of  the  plaintiffs  and  through 
whom  they  claim  title  to  one-fifth  Interest 
in  the  lands  in  controversy,  died  in  1896, 
is  conceded.  That  her  husband  Antolne  sur- 
Tived  her  and  did  not  die  until  1901,  "within 
one  year  next  before  the  filing  of  this  suit," 
is  conceded.  That  the  defendant  and  her 
father  had  the  exclusive,  open,  notorious,  and 
adverse  possession  of  the  land  since  18GC, 
claiming  the  whole  thereof  and  all  Interest 
therein,  Is  conceded.  Under  the  facts,  plain- 
tiffs say,  through  their  mother,  who  refused 
to  deed  ber  one-fifth  Interest  In  said  land  to 
Dr.  Penn,  In  1863,  they  are  entitled  to  this 
one^Ifth  Interest.    Def^idants  say  the  one* 


valid  title  of  Martha  Ann  De  Hatre  has 

vested  in  them  by  the  statutes  of  limitations. 
Upon  the  death  of  Sallle  Wlthington,  In  1871, 
respondents  claim  (and  the  lower  court  beld> 
that  the  statutes  of  limitations  began  to  run 
against  both  Antolne  De  Hatre  and  his  wife. 
Martha  Ann.  Respondents  concede  that, 
whilst  the  right  of  entry  accrued  to  Salli» 
Wlthington  In  1866,  yet,  she  being  insane,  the 
nmning  of  the  statute  would  not  begin  until 
her  deatb  in  1871,  but  urge  that  it  did  run 
then  as  to  all  parties  claiming  any  right 
or  interest  through  Sallle  Wlthington.  On 
the  other  band,  appellants  claim  that,  upon 
the  death  of  Sallie  Wlthington,  one-fifth  of 
her  estate,  the  part  which  would  be  com  ins 
to  Martha  Ann  De  Hatre,  immediately  vested 
in  Antolne  De  Hatre,  her  husband,  for  the 
period  of  their  marriage,  a  freehold  estate  de 
jure  uxorls,  and  then,  after  her  death,  a  con. 
summated  curtesy  estate  for  his  life,  with  re> 
mainder  upon  his  death  in  these  plaintlCTs, 
and  at  no  time  did  Martha  Ann  De  Hatre  or 
these  plaintiffs  have  any  right  of  entry  until 
the  death  of  Antolne  De  Hatre,  and  that, 
while  the  statute  did  run  as  to  the  estate  or 
Interest  of  Antolne  De  Hatre,  it  conld  not 
run  against  plaintiffs  or  their  mother,  for 
the  reason  that  at  no  time  were  they  or  ei- 
ther of  them  entitled  to  possession  or  to  brlns 
suit  for  possession  and  thus  assert  their  ti- 
tle. Defendants  further  contend  that  to  per- 
mit plaintiffs'  contention  to  prevail  would  bo- 
te tnck  the  disability  of  the  coverture  of 
Martha  Ann  De  Hatre  to  the  disability  of  tbo 
insanity  of  Sallle  Wlthington,  and  thus  de- 
feat the  running  of  the  statute  by  tacking 
disabilities.  Plaintiffs  say  there  Is  no  tack- 
ing of  disabilities,  for  the  reason  that,  upon 
the  death  of  Sallle  Wlthington  In  1871,  tb* 
law  created  two  estates,  separate  and  dis- 
tinct— the  one  a  freehold  In  Antolne  Do 
Hatre,  and  the  other  an  estate  in  remainder, 
either  In  the  wife,  Mary  Ann,  or,  if  she  died 
before  Antolne,  as  she  did,  then  in  her  chil- 
dren, the  plaintiffs ;  that  the  law,  which  thus 
carved  out  two  estates  In  the  premises  upon 
the  death  of  Sallle  Wlthington,  gave  no  right 
of  entry  and  no  right  of  action  for  possession 
to  the  remaindermen,  and  hence  the  statute 
could  not  run  and  did  not  run.  These  are  tho 
questions  suggested  by  this  record. 

1.  It  is  conceded  that  the  statute  of  limita- 
tions began  to  run  against  some  pwson  and 
some  estate  in  this  land  upon  the  death  of 
Sallie  Wlthington  In  1871.  The  question  Is, 
against  what  person  and  what  Interest  or 
Interests  did  It  run?  Appellants  say  only 
as  against  Antolne  De  Hatre  and  his  Interest 
In  the  land.  Had  Martha  Ann  beea  single 
at  the  death  of  her  mother,  Sallle  Wlthlng^ 
ton,  there  would  be  no  question  that  the  stat- 
ute would  have  run  against  all  persons  and 
all  Interests  in  the  land,  and  her  subsequent 
marriage  would  not  have  effected  the  mnnlns 
of  the  statute.  Now,  does  the  fact  that  she 
was  married  at  the  date  of  her  ntother's 
death  change  the  situation?  PlalntUEs  oajra  it 
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does,  for  the  reason  that,  when  the  estate 
«f  Bailie  Wlthlngton  was  cast,  It  was  by  law 
divided  Into  two  estates — ^the  one  of  posses- 
sion, a  freehold  estate  de  Jure  uxorla,  and 
the  other  a  remainder  In  the  wife,  or,  In  the 
erent  of  her  death  before  the  husband.  In 
their  children.  Is  this  position  tenable?  We 
think  not  No  estate  descended  from  Sallle 
Wlthlnfton,  at  her  death,  to  Antolne  De 
Hatre.  He  was  not  an  heir  or  descendant 
within  the  meaning  of  the  law.  The  whole 
estate,  so  far  as  the  one-flfth  Interest  of  the 
land  iBTolved  in  this  case,  descended  to 
Martha  Ann  De  Hatre,  the  daughter  of  Sallle 
Wlthlngton.  What  rights  Antolne  acquired 
were  rights  acquired  throiigh  the  wife  by 
reason  of  the  marriage.  The  estate  of  the 
husband  Is  a  freehold  estate,  less  than  the 
fee,  which  the  law  carves  out  of  the  whole 
estate,  leaving  an  estate  In  remainder.  But 
before  the  carving  process  begins  there  must 
be  an  estate  In  fee  In  the  wife.  In  other 
words,  before  there  can  be  a  division  of  the 
estate,  the  whole  estate  must  be  In  the  wife. 
By  descent  the  whole  estate  did  pass  to  the 
wife  in  this  instance,  and  thereupon  the 
Uw  divided  it  as  above  Indicated.  Because 
It  was  simnltaneously  done  can  make  no 
dlffer^ice.  No  interest,  under  the  law  of 
descents  and  distributions,  could  go  to  the 
husband.  The  whole  went  to  the  wife,  and 
tiie  law  Immediately  carved  out  the  estate 
of  the  husband.  But,  when  the  whole  es- 
tate did  go  to  and  vest  in  the  wife,  at  the  same 
instant  and  before  the  law  carved  out  of  It 
the  husband's  estate,  it  became  Impressed, 
as  a  whole,  with  whatever  outstanding  Inter- 
ests, if  any,  might  be  In  embryo,  by  reason 
bf  the  effect  of  the  statute  of  limitations, 
which  statute  was  fully  effective,  and  be- 
gan to  run  the  Instant  Sallle  Wlthlngton 
drew  the  last  breath  of  life.  In  our  opin- 
ion the  whole  estate  became  thus  Impressed 
with  the  statute  at  that  instant,  and  it  bad 
more  than  fully  run  long  prior  to  the  in- 
stitution of  this  suit 

Oounsel  for  appellant  makes  a  learned  ar- 
Coment  to  the  effect  that  the  statute  could 
not  run  against  Martha  Ann  De  Hatre  be- 
cause, when  the  estate  was  cast  the  hus- 
band took  a  freehold  estate  and  the  wife  a 
remainder,  and  the  husband  having  the  sole 
right  of  possession,  be  alone  could  sue  for 
the  possession,  and  the  right  of  the  wife  to 
sue  could  not  accrue  until  the  death  of  the 
husband.  This  proposition  In  cases  wbere 
the  law  has  carved  out  two  estates  from  the 
whole,  prior  to  the  time  the  statute  of  lim- 
itations b^an  to  run,  might  be  conceded, 
and  yet  not  affect  the  result  In  this  case. 
For  instance,  A.  marries  B.  At  the  date  pf 
the  marriage,  or  thereafter,  the  wife  was  or 
i>ecame  possessed  of  real  estate.  By  opera- 
tion of  law  the  two  estates  were  created; 
the  freehold  In  the  husband,  and  the  remain- 
der in  the  wife.  Thereafter  the  statute  of 
limitations  began  to  run  by  reason  of  ad- 
verse possession.    In  such  case,  for  the  pur- 


pose of  the  case  at  bar  it  might  be  conceded 
that  It  would  not  run  as  to  the  remainder- 
man, and  yet  such  concession  would  not  af- 
fect the  question  In  hand.  However,  we 
are  not  passing  upon  the  supposed  case. 
In  the  case  at  bar  the  whole  estate  had  te 
first  pass  to  the  wife,  for  only  through  her 
and  the  marriage  relation  does  the  husband 
acquire  any  Interest  When  It  did  so  pass, 
It  was  thoroughly  Infected  by  the  poison,  If 
such  it  should  be  called,  of  the  statute  of 
limitations,  and  this  virus  went  to  the  whole 
estate,  and  not  simply  to  the  portion  thereof 
aftei-wards,  by  operation  of  law,  carved  out 
and  set  apart  to  the  husband.  Had  Martha 
Ann  been  single,  and  had  the  whole  estate 
then  been  cast  upon  her,  there  would  be  no 
question  as  to  the  running  of  the  statute, 
notwithstanding,  within  live  minutes  there- 
after, she  had  married  and  by  virtue  of  the 
law  the  husband  had  acquired  the  freehold 
estate,  and  thereby  the  sole  right  of  pos- 
session. The  fallacy  of  plaintiffs'  argument 
lies  In  the  fact  that  they  overlook  the  point 
tliat  the  whole  estate  by  descent  is  cast 
upon  the  wife,  and,  when  cast  it  Is  infected 
with  the  virus  of  the  statute,  and,  the  stat- 
ute having  begun  to  run  as  to  the  whole  es- 
tate, no  subsequent  carving  up  of  the  es- 
tate, either  by  deed  or  operation  of  law,  can 
stop  the  running  of  the  statute.  This  la  true, 
I>ecause  the  right  to  sue  did  not  first  accrue 
to  either  Mr.  or  Mrs.  De  Hatre,  but  to  Sallle 
Wlthlngton.  Although  the  carving  of  the 
estate  by  operation  of  law  and  the  begin- 
ning of  the  statute  to  run  be  simultaneous, 
yet  in  law  the  whole  estate  most  first  pass 
to  the  wife,  before,  by  operation  of  law,  the 
division  thereof  can  take  place,  so  that  in 
law  the  division  of  the  estate  into  a  free- 
hold estate,  less  than  a  fee  and  a  remainder. 
Is,  after  the  casting  of  the  whole  estate,  and 
after  the  statute  begins  to  run,  although  all 
do  arise  from  one  evoit  the  death  of  the 
ancestor  of  the  wife. 

Dnder  sections  4265,  4267,  Rev.  St  1899, 
the  fact  that  Mrs.  De  Hatre  was  married  at 
the  date  of  the  casting  of  the  estate  does 
not  change  the  situation,  unless  It  be  chan- 
ged upon  the  theory  contended  for  by  plain- 
tiffs just  above  discussed.  Her  disability 
cannot  be  tacked  to  the  disability  of  her 
mother,  the  right  to  sue  having  been  ♦''•<!'■ 
cast  upon  the  mother.  Dessaunier  v.  Mur- 
phy, 33  Mo.,  loc.  dt  192;  Robinson  v.  Allison 
(Mo.  Sup.)  91  S.  W.  116;  Gordon  ▼.  Lewis, 
88  Mo.,  loc.  dt  881.  In  the  Dessaunier  Case 
it  is  said:  "The  disabilities  set  up  by  the 
plaintiffs  were  that  Emily  and  Margaret 
were,  when  Cos^ene  took  possession  of  the 
land,  married  women.  Those  disabilities 
ceased  when  they  ceased  to  be  married  wom- 
en, and  no  other  disabilities  could  be  tacked 
to  or  cumulated  upon  these.  As  to  the  plain- 
tiff Emily,  when  her  husband,  Gragnon,  died, 
the  statute  of  limitations  began  Immediate- 
ly to  run  against  her,  and  never  afterwards 
ceased.    As  to  Margaret  immediately  upon 
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her  death  the  statute  began  to  run  against 
her  representatives,  without  regard  to  any 
disabilities  under  which  they  might  be,  for 
this  would  be  In  effect  a  cumulation  of  dis- 
abilities." And  further  our  court,  in  Gordon 
Y.  Lewis,  supra,  says:  "In  the  cases  of  Des- 
sannier  t.  Murphy,  33  M«.  184,  and  Billion 
et  al.  T.  Larlmore,  37  Mo.  375,  it  is  held  that 
whm  a  disability  exists  at  the  time  the 
cause  of  action  accrued,  when  that  disabili- 
ty Is  removed,  another  disability  cannot  l>e 
tacked  onto  it  In  the  first  case  cited  the 
wife  was  under  disability  of  coverture  when 
the  cause  of  action  accrued.  She  died,  leav- 
ing her  husband  living,  and  it  was  held  'that 
immediately  upon  her  death  the  statute  be- 
gan to  run  against  her  representatives,  with- 
out regard  to  any  disabilities  under  which 
they  might  be,  for  this  would  in  effect  be  a 
cumulation  of  disabilities.' " 

We  therefore  conclude  that  the  statute  of 
limitations  as  to  the  whole  estate  began  to 
nm  in  1871,  and  had  fully  run  kmg  prior  to 
the  institution  of  this  suit,  which  not  only 
bars  the  right  of  action  of  the  plaintiffs,  but 
further  vests  title  in  defendants. 

2.  Plaintiffs  rely  upon  the  case  of  Lesse* 
of  Thompson's  Heirs  v.  Oreen,  4  Ohio  St  216, 
and  the  approval  of  the  doctrine  announced 
in  that  case  by  our  court  in  the  cases  of  Dyer 
T.  Wittier,  89  Mo.  81,  14  S.  W.  618,  58  Am. 
Rep.  85,  and  Arnold  v.  Willis,  128  Mo.,  loa 
clt  151,  30  S.  W.  517.  All  these  cases  are 
different  from  the  one  at  bar.  In  the  case 
at  bar  the  right  to  sue  first  accrued  to  Sallie 
Withlngton  in  1866,  but  she  being  Insane, 
the  statute  of  limitations  did  not  run  as 
against  her.  She  was  the  party  protected  by 
section  4265  of  our  statute  on  account  of  her 
disability.  The  right  first  having  accrued 
to  her,  the  lineal  descendants  are  not  pro- 
tected by  the  statute,  although  they  were 
laboring  under  disabilities  at  the  time  the 
right  of  action  accrued  to  them.  Dessaunier 
V.  Murphy,  38  Mio.  184;  Billon  v.  Larimore, 
87  Mo.  875;  Campbell  v.  liaclede  Gaslight 
Co.,  84  Mo.  852;  Burdett  v.  May,  100  Mo., 
loc.  cit  19,  12  S.  W.  1066;  Boblnson  v.  Al- 
lison (Ma  Sup.)  91  S.  W.  115.  Under  the 
facts  in  this  case  their  rights  are  fixed  by 
section  4267,  which  gives  them  a  right  to  sue 
withtai  three  years  after  the  death  of  the 
person  to  whom  the  right  first  accrued,  and 
not  thereafter.  In  this  section  there  Is  no 
exception  as  to  persons  suffering  from  disa- 
biiltles.  In  fact  the  purport  of  the  section 
is  to  bar  all  actions  by  any  person,  if  brought 
more  than  three  years  after  the  death  of  the 
person  suffering  from  some  disability  men- 
tioned In  section  4266.  This  section  reads: 
"If  any  person  entitled  to  commence  such  ac- 
tion or  to  make  such  entry  due  during  the 
continuance  of  any  disability  specified  in 
section  4265,  and  no  determination  or  Judg- 
ment be  had  of  the  title,  right  or  action  to 
him  accrued,  his  heirs,  or  any  person  claim- 
ing from,  by  or  under  him,  may  commence 
■ucb  action  or  make  sudb  oitty  after  the 


time  in  this  article  limited  for  that  purpose, 
and  within  three  years  after  his  death,  but 
not.  after  that  period."  In  the  case  of  Robin- 
son V.  Allison  (Mo.  Sup.)  91  S.  W.,  loc.  dt 
118,  Marshall,  J.,  says:  "As  to  the  Interest 
acquired  by  the  plaintiff  by  the  descent  from 
her  mother,  section  4267,  and  not  4265,  ap- 
plies; for  the  plaintiff  claims  through  her 
mother  by  descent  cast  upon  her  mother  l>y 
the  death  of  her  half-brother  KldwelL  Kid- 
well  died  in  October,  18S4,  and  the  plaintiff's 
mother  died  In  1893.  Kidwell,  therefore,  was 
entitled  up  to  the  date  of  his  death,  which 
occurred  during  his  minority,  to  all  the  bene- 
fits conferred  by  section  4266;  but  the  bene- 
fits thus  conferred  upon  Kidwell  by  the  stat- 
ute are  not  by  statute  conferred  upon  plain- 
tifTs  mother.  PlalntUTs  mother  was  only 
entitled  to  the  benefits  conferred  by  section 
4267.  Under  that  section,  Kidwell  having 
died  while  under  disability,  and  there  having 
been  no  determination  of  his  rights,  his  heirs 
(John  West  and  Clara  West)  were  only  en- 
titled to  commoice  an  action  or  make  an 
entry  within  three  years  after  his  death,  and 
not  after  that  period.  Such  an  action  under 
that  section  could  only  have  been  instituted 
prior  to  October,  1887.  The  fact  that  at  the 
time  the  right  of  action  of  Clara  West  and 
John  West  accrued  by  virtue  of  the  death  of 
Kidwell,  they  were  also  under  21  years  of 
age,  did  not  entitle  them,  or  either  of  them, 
to  the  benefits  of  section  4265.  For  section 
4267  does  not  extend  the  benefits  of  section 
4265,  which  were  enjoyed  by  Kidwell,  to 
either  the  plaintiff  or  her  mother,  but  ex- 
pressly limits  their  rights  to  bring  an  action 
to  a  period  not  exceeding  three  years  after 
Kldwell's  death;  and  this  is  true,  even 
though  they  were  laboring  under  disabilities." 
Of  course,  if  the  limit  of  three  years  named 
in  this  section,  added  to  the  time  already 
run  from  the  date  of  the  accrual  of  the 
right  to  sue,  would  make  the  time  less 
than  the  ten  years  named  in  section  4262. 
the  party  would  have  the  full  ten  years 
given  by  that  section,  but  no  more.  On  the 
other  hand,  if  the  three  years  served  to  ex- 
tend the  ten  years,  the  party  entitled  to  sue 
would  have  the  full  benefit  of  the  three  years, 
but  no  more.  Gray  v.  Yates,  67  Ma,  loc. 
cit  602. 

But  going  back  to  the  distinction  to  be 
drawn  as  to  the  cases  relied  upon  by  plain- 
tiffs: In  the  Ohio  case,  supra,  the  agreed 
statement  of  facts  shows  that  the  woman  was 
a  married  woman  when  the  adverse  posses- 
sion began  and  her  right  of  action  first  ac- 
crued. In  the  case  at  bar  the  right  of  ac- 
tion accrued  to  the  ancestor,  and  the  statute 
of  limitations  was  held  In  abeyance  on  account 
of  insanity.  Again,  in  the  £^er  Case,  supra, 
the  whole  estate  had  been  cast  upon  the  wife 
several  years  l>efore  the  adverse  possession 
began.  When  It  was  cast,  the  law  carved 
out  two  estates.  These  two  estates  had  ex- 
isted several  years  prior  to  the  adverse  pos- 
session, and,  of  course^  prior  to  the  accrual 
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of  the  rigbt  to  sne.  When  the  right  to  sue 
for  posseBslon  accrued,  and  thereby  the  stat- 
ute b^an  to  run,  the  husband  was  entitled 
to  the  possession,  and  the  wife  was  not  so 
wtitled,  and  our  court  so  held.  The  right  of 
action  for  possession  first  accrued  to  the 
husband.  But  that  is  not  the  case  at  bar. 
Here  the  right  first  accrued  to  the  ancestor 
•f  the  wife,  then  under  a  disability.  The 
same  distinction  exists  as  to  the  other  cases 
relied  upon  by  the  plahitlfFs. 

Section  4262  of  our  statute  of  limitatlonB 
limits  the  right  to  sue  for  possession  of  real 
property  to  10  years,  with  no  exceptions  or 
saving  clauses  as  to  any  person.  Section 
4265  contains  the  saving  clause  or  exceptions, 
and  provides  that,  if  the  party  entitled  to 
sue  under  section  4262  Is  a  minor,  insane, 
married,  or  Imprisoned  for  a  term  less  than 
life,  the  time  during  which  the  disability 
exists  shall  not  be  considered  a  portion  of 
the  time  limited  In  section  4262,  but  limits 
the  time  of  bringing  the  action  to  24  years, 
even  where  there  are  disabilities  unremoved. 
This  limit  of  24  years  would  always  remove 
the  disability  of  mluority,  but  not  necessari- 
ly the  other  disabilities.  Section  4267,  quoted 
above.  In  plain  language  limits  the  right  of 
the  heirs  of  one  upon  whom  the  right  to  sue 
first  falls  to  3  years.  This  section  has  no 
saving  clause  as  to  dlsabilitiea  So  that  un- 
der our  statutes  the  right  to  sue  Is  barred  in 
10  years,  except  as  to  persons  suCTering  from 
disabilities  specifically  mentioned,  and  they 
are  barred  In  24  years,  whether  dlBabiUtles 
have  been  removed  or  not  But  if,  before  the 
24  years  expires,  the  party  under  disability 
dies,  and  to  whom  the  right  of  action  first 
acrued,  then  his  or  her  heirs  can  sue  within 
8  years  after  death  of  the  ancestor,  but  not 
afterwards,  unless  such  death  occurs  more 
than  S  years  prior  to  the  expiration  of  the 
10-year  limit,  in  which  event  the  heir  could 
bring  the  suit  at  any  time  within  10  years 
from  the  date  the  right  of  action  first  accrued 
to  the  ancestor.  Robinson  v.  Allison,  supra, 
and  Gray  v.  Yates,  supra.  In  this  case  the 
limit  of  24  years  from  the  time  the  right  of 
action  accrued  to  Sal  lie  Withington  expired 
In  1890,  more  than  10  years  before  this  suit 
was  brought  So  that,  under  either  or  all  of 
these  several  sections,  this  action  is  barred. 

8.  Not  only  Is  plaintiffs'  right  of  action 
barred  by  the  statutes  heretofore  discussed, 
and  title  to  the  property  vested  In  defendants 
by  such  statutes,  but  In  our  Judgment  under 
the  f^cts  in  this  case,  defendants  have  ac- 
quired title  under  and  by  virtue  of  section 
426S,  which  Is  as  follows:  "Whenever  any 
real  estate,  the  equitable  title  to  which  shall 
have  emanated  from  the  government  more 
than  ten  years,  shall  thereaft^,  on  any  date, 
be  in  the  lawful  possession  of  any  person  and 
which  shall  or  might  be  claimed  by  another, 
and  which  shall  not  at  such  date  have  been 
in  the  possession  of  said  person  claiming  or 
who  might  claim  the  same,  or  of  any  one 
under  whom  be  claims  or  might  claim,  for 


thirty  consecutive  years,  and  on  which  nei- 
ther the  said  person  claiming  or  who  might 
claim  the  same  nor  those  under  whom  he 
claims  or  might  claim  has  paid  any  taxes 
for  all  that  period  of  time,  the  said  person 
claiming  or  who  might  claim  such  real  es- 
tate, shall,  within  one  year  from  said  date, 
bring  his  action  to  recover  the  same,  and  in 
default  thereof  he  shall  be  forever  barred, 
and  his  right  and  title  shall,  ipso  facto,  vest 
In  such  possessor ;  provided  however  that  in 
all  cases  such  action  may  be  brought  at  any 
time  within  one  year  from  the  date  at  which 
this  article  takes  effect  and  goes  Into  force." 
Under  the  facts  the  equitable  title  emanated 
from  the  government  prior  to  1829,  more  than 
the  10  years  mentioned  In  the  statute.  The 
lawful  possession  was  in  defendants,  and  had 
been  in  defendants  and  their  grantor  since 
1866.  TTie  land  might  have  been  claimed  by 
Sallle  Withington,  grandmother  of  plaintiffs 
and  through  whom  they  claim,  as  early  as 
1866,  and  perhaps  since  1862.  No  taxes  were 
paid  by  Sallle  Withington,  or  ony  one  claim- 
ing under  her,  during  all  this  time  from  1866 
to  1902.  No  action  was  brought  by  Sallle 
Withington,  or  any  one  claiming  under  or 
through  her,  until  the  present  suit  within  a 
year  after  January  4,  1901.  If  Sallle  With- 
ington owned  this  land,  It  was  her  duty  to 
pay  taxea  Her  Insanity  did  not  relieve  her 
of  this  duty.  Then  from  1866  to  1871,  the 
date  of  her  deatib,  she,  having  the  absolute 
title,  was  In  law  bound  to  pay  the  -taxes. 
This  she  did  not  do.  Her  husband  had  died 
previous  to  1866,  but  after  having  made  a 
deed  to  defendants'  grantor.  In  this  deed 
he  was  not  Joined  by  his  wife,  Sallle,  and,  of 
course,  only  conveyed  a  life  estate.  With 
his  death  this  life  estate  terminated,  and 
Sallle  Withington  became  the  sole  owner  In 
fee  simple. 

Plaintiffs  claim  that,  upon  the  death  of 
Sallle  Withington,  the  duty  of  paying  taxes 
devolved  upon  Antoine  De  Hatre,  and  for 
that  reason  the  statute  cannot  be  invoked. 
They  overlook  the  fact  that  the  first  duty 
was  upon  their  grandmother,  under  whom 
they  claim.  We  do  not  say  that  the  payment 
of  taxes  by  a  life  tenant  for  31  years  would 
affect  the  rights  of  remaindermen,  nor  that 
the  failure  of  remaindermen  to  pay  taxes 
for  that  period,  when  the  duty  devolved  up- 
on the  life  tenant  to  pay  them,  would  affect 
their  rights.  We  are  not  passing  upon  that 
kind  of  a  case,  and  are  expressing  no  opinion 
on  such  a  case.  It  will  be  time  enough  to 
discuss  that  proposition  in  a  case  where  It 
is  a  live  issue.  But  in  this  case  the  duty 
first  devolved  upon  the  ancestor  of  Martha 
Ann  De  Hatre.  tTpon  the  death  of  this  an- 
cestor. In  a  case  of  this  kind,  does  the  dis- 
ability of  Martha  Ann  relieve  her  of  the 
duty  to  pay  taxes?  In  OoIUns  v.  Pease,  146 
Mo.  135,  47  S.  W.  926,  this  court,  through 
Williams,  J.,  has  held  that  such  disability 
does  not  relieve  her.  At  page  139  of  146 
Ma,  and  page  926  of  47  S.  W.,  he  says:    "It 
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applies  to  cases  where  the  legal,  as  well  as 
to  those  In  which  only  the  equitable,  title 
haa  emanated  from  the  goTemment  The 
atatute  contains  no  saving  clause  In  favor  of 
persons  under  disability  after  a  right  of  ac- 
tion has  accrued  to  them,  and  the  courts 
cannot  write  into  It  an  exception  in  their' 
belialf.  The  act  of  1874  was  evidently  in- 
tended to  be  a  statute  of  absolute  repose  to 
those  who  come  within  the  protection  of  Its 
provlaions.' "  So,  also,  Valllant,  J.,  In  Scan- 
nell  V.  Am.  Soda  Fountain  Co.,  161  Mo.,  loc. 
•clt  619,  61  S.  W.  889. 

In  the  Collins  Case  the  facts  are  stated 
as  follows:  "It  Is  an  ejectment  A  patent 
issued  In  1860  from  the  United  States  to 
-George  and  Spencer  Collins  for  the  land  in 
dispute.  George  died  In  1860  or  1861,  and 
Spencer  In  1864.  Defendants  are  in  posses- 
sion. Plalnttffs  are  heirs  of  the  patentees. 
This  made  for  them  a  prima  facie  case.  The 
-defense  relied  upon  Is  the  limitation  of  30 
years  contained  in  section  6770  of  the  Stat- 
utes of  1889.  The  testimony  tended  to  prove 
that  Solomon  Collins,  father  of  George  and 
Spencer,  was  in  possession  of  the  land  In 
1860,  when  It  was  entered.  He  assigned 
to  them  a  land  warrant  beloug^ing  to  him, 
and  It  was  located  on  this  tract  It  is  said 
by  some  of  the  witnesses  that  this  was  done, 
and  the  patent  Issued  in  their  name,  because 
the  father  was  financially  embarrassed.  He 
nevertheless  remained  In  possession,  and 
there  Is  evidence  showing  that  he  openly  as- 
serted his  ownership  thereof.  He  went  away 
during  the  war,  and  did  not  return  to  the 
land  until  a  year  or  more  after  its  close. 
The  dates  are  not  very  definitely  fixed  In  the 
record.  He  continued,  after  he  came  back, 
to  use  and  claim  the  land  as  his  own  until 
1879,  when  he  sold  It  to  C.  E.  Pease.  The  lat- 
ter then  went  Into  possession  and  held  It,  un- 
disputed by  any  adverse  claim,  until  he  sold 
to  the  defendants.  They  have  had  exclusive 
possession  since  their  purchase.  At  the  time 
of  the  death  of  Spencer  and  George  Collins, 
they  had  two  sisters,  who  were  then  mar- 
ried women  and  have  remalaed  under  cover- 
ture since.  These  sisters  and  their  husbands 
in  1894  conveyed  their  undivided  Interest  to 
pialntiff,  Harrison  Collins,  Jr."  So  that  we 
have  the  case  at  bar  as  to  facts:  Legal  title 
In  George  and  Spencer  Collins  in  1860,  date 
-of  patent;  adverse  possession  in  Solomon 
Collins  from  the  date  of  entry,  In  1860,  to 
date  of  deed  to  Pease;  and  In  Pease  and  his 
grantees  to  date  of  suit  By  death  of  Grcorge 
and  Spencer,  in  1861  and  1864,  legal  title  was 
-cast  upon  their  two  sisters,  then  married, 
and  a  brother,  their  grantee,  the  plaintiff  in 
the  suit  If  under  these  facts  the  disability 
would  not  protect  these  two  women,  and 
through  them  their  rights  afterward  convey- 
ed to  the  plaintifT,  as  was  said  by  Judge  Wil- 
liams, we  can  see  no  reason  why  the  disabil- 
ity of  coverture  upon  the  part  of  Martha  Ann 
De  Hatre  should  protect  the  plaintiffs  in  the 
«ase  under  consideration. 


In  our  Judgment  section  4268  is  a  statute 
of  repose.  In  cases  falling  within  its  terms 
it  has  the  effect  of  vesting  absolutely  the 
legal  title  to  the  land  in  the  person  holding 
the  possession  and  paying  the  taxes  during 
the  years  of  limitation  fixed  by  the  statute. 
In  fact,  all  statutes  of  limitations  are  stat- 
utes of  repose,  passed  for  the  boieflcent 
purpose  of  putting  an  end  to  the  litigation  of 
stale  cases,  the  evidence  in  which  may  have 
been  scattered  to  the  four  winds  by  ttae 
lapse  of  time.  These  same  statutes  reduce 
the  opportunities  for  perjury,  and  are  de- 
manded by  public  policy  in  the  Interest  of 
the  general  welfare  of  the  citizens  of  the 
state.  That  this  section  4268  is  fully  rec- 
ognized as  a  statute  of  llmitatlonB  and  a 
statute  of  repose  by  this  court  fully  appears 
from  the  following  cases:  Fairbanks  t. 
Long,  91  Mo.  628,  4  S.  W.  499;  Collins  t. 
Pease,  146  Mo.  135,  47  S.  W.  926;  Scannell 
T.  American  Soda  Fountain  Co.,  161  Mo.,  loc 
cit  619,  61  S.  W.  889.  In  Fairbanks'  Case, 
supra.  Brace,  J.,  says:  "As  to  the  remain- 
ing contention  of  counsel  for  appellants,  that 
at  the  time  the  act  went  into  effect  all  the 
plaintiffs,  except  one,  were  laboring  under 
the  disability  of  minority,  it  is  sufficient  to 
say  that  the  statute  makes  no  exceptions, 
and  the  settled  rule  Is,  in  respect  to  the  run- 
ning of  the  statute  of  limitations,  that  tbe 
statute  will  run  aginst  all  person,  'and  no  ex- 
ception to  the  statute  can  be  claimed  unless 
it  is  expressly  mentioned  in  such  statute'; 
and,  'where  the  statute  makes  no  excep- 
tion, the  court  can  make  none  on  the  gronnd 
of  Inherent  equity,  or  because  It  may  appear 
to  be  reasonable  that  the  statute  should  not 
run  against  any  party  in  a  given  case.' 
Tyler  on  Ejectment  928,  929,  and  cases 
cited;  Angell  on  Llm.  (6th  Ed.)  203,  and 
cases  cited.  The  act  of  1874  was  evidently 
intended  to  be  a  statute  of  absolute  repose  to 
those  who  came  within  the  protection  of  its 
provisions."  In  Oolllns*  Case,  supra,  Wil- 
liams, J.,  quoting  from  the  Fairbanks  Cams 
added  his  approval  to  the  doctrine  of  that 
case,  as  we  have  shown  tty  a  quotation  aboT* 
made. 

When  we  said  the  statute  was  a  statute  at 
repose  for  cases  falling  within  its  terms,  we 
said  it  advisedly,  having  In  view  the  case  of 
Hall  V.  French,  165  Mo.  433,  65  S.  W.  760, 
and  cases  therein  cited.  There  are  eases 
which  would  not  come  within  the  meaning 
of  the  statute,  and  the  distinction  Is  drawn 
by  Marshall,  J.,  In  tbe  Hall  Case,  supra.  In 
that  case  the  two  estates  had  been  caired 
out  by  deed.  By  this  deed  there  was  a  life 
estate  In  Ann  P.  Henderson  and  a  remainder 
in  her  bodily  heirs.  Being  married  at  the 
time  the  deed  was  executed,  her  husband, 
Henry  M.  Henderson,  by  operation  of  law 
took  the  life  estate  of  the  wife  so  long  as 
the  marriage  relation  continued,  and  was 
entitled  to  sue  for  and  protect  the  posseeslon. 
This  interest  of  the  husband  was  sold  under 
execution,  and  the  defendants,  who  Invoked 
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section  ^68,  held  by  mesne  conveyances  un- 
der the  porchaser  at  the  execution  sale.  It 
'Will  be  observed,  by  a  reading  of  this  case, 
that  the  two  estates  had  been  carved  out 
of  the  whole,  and  had  a  separate  existence, 
before  any  statute  of  limitations  could  be- 
gin to  run.  The  purchaser  at  the  sale 
bought  the  interest  of  the  husband,  and 
ttiereafter  said  purchaser  and  bis  grantees 
occupied  the  husband's  place  In  their  rela- 
tion to  the  land,  and  their  holding  was  not 
adverse  to  the  remaindermen,  under  the 
facta,  nor  was  their  payment  of  taxes  ad- 
verse to  the  remaindermen.  They  began  this 
payment  of  taxes  after  there  had  been  a  sep- 
aration of  the  two  estates  In  the  land.  With 
the  Interest  which  they  bought,  it  became 
their  duty  to  pay  taxes. 

But  this  case  is  not  the  case  at  bar.  The 
payment  of  taxes  and  the  adverse  possession 
began  in  1866,  being  prior  to  the  separation 
of  the  two  estates  in  1871,  upon  the  death  of 
Mrs.  Wlthlngtoa  The  case  at  bar  Is  paral- 
lel with  the  Collins  Case,  supra,  the  doctrine 
of  which  is  approved  by  Judge  Marshall.  In 
our  judgment,  If  the  two  estates  had  been 
carved  from  the  whole,  either  by  deed  or 
operation  of  law,  prior  to  the  beginning  of 
the  adverse  possession  and  the  payment  of 
taxes,  then  section  4268  does  not  apply,  ex- 
cept as  to  the  possessory  estate;  in  other 
words,  does  not  apply  to  the  remaindermen. 
Bat,  on  the  other  hand.  If  the  adverse  pos- 
session and  the  payment  of  taxes  began  prior 
to  the  carving  out  of  the  two  estates  from 
the  whole,  then  such  statute  does  apply,  and 
as  to  the  whole  estate.  Again,  as  in  effect 
held  In  the  Collins  Case,  supra,  if  this  sepa- 
ration of  the  whole  In  two  estates  is  the 
result  of  the  disability  of  coverture  arising 
after  the  adverse  possession  and  payment 
of  taxes  began,  then  such  disability  can  in 
BO  wise  impair  the  force  of  the  statute.  We 
therefore  conclude  that  the  Hall  Case,  supra. 
Is  clearly  distinguishable  from  the  case  at 
bar.  and  as  clearly  so  as  the  Collins  Case  was 
distlDgulshable  from  the  Hall  Case,  which 
distinction  was  drawn  by  Marshall,  J.,  in  the 
Hall  Case.  In  all  this  we  recognize  that, 
even  between  Joint  tenants  and  between  life 
tenants  and  remaindermen,  adverse  posses- 
sion might  arise.  If  one  Joint  tenant  should 
openly  claim  the  whole  estate  as  against 
fbe  other,  or  even  if  a  life  tenant  should 
openly  claim  the  whole  estate  as  against  the 
remainderman,  a  condition  of  facts  might  be 
shown  which  would  start  the  (deration  of 
some  one  of  our  statutes  of  limitations;  but 
a  discussion  of  this  can  serve  no  good  pur- 
pose here.    It  Is  not  In  the  case  at  bar. 

From  what  has  been  said,  It  follows  that 
ttie  Judgment  of  the  circuit  court  should  be 
affirmed;  and  It  Is  so  ordered. 

VALLIANT.    and     LAMM,     JJ.,     concur. 
BRACB,  0.  J.,  concurs  In  result 
98  S.W.— 48 


JAIOKS  V.  MEBBnX. 

(Supreme  Court  of  Miaaouri,  Divlsioa  No.  2. 
Dec.  22,  1906.) 

1.  MUNIOIPAI.    COBPOBATIONS    —    PUBLIC    lU- 

PBOVKiiKirrs— Tax  Bnxs— Yauditt  or  Sio- 

RATURI  BT  OLKBK. 

Kansas  CHty  Charter,  art.  9,  I  16,  requir- 
ing special  tax  bills  to  be  made  out  by  the  presl- 
imt  at  the  board  of  pablie  works,  or  in  his 
name  by  some  one  antnoriced  by  resolntion  of 
the  board,  and  to  be  signed  by  him,  does  not 
require  him  to  do  all  the  cleridil  work  of  mak- 
ing out  the  bills,  and  where  bills  Issued  were 
signed  by  the  president,  by  a  clerk  authorized 
by  tesolntioa  of  the  board  to  sign  such  bills, 
the  provisions  of  the  diarter  were  substantially 
met. 

2.  Sake  —  BitFOBOEUxnT  or  Sfbciai.  Tax- 
Pleading. 

In  a  suit  on  special  tax  bills  issued  for  a 
street  improvement,  plaintiff's  allegation  that 
installments  were  due  and  unpaid,"  tendered 
an  issue  of  the  maturity  of  sndi  installment, 
and  he  could  show  that,  by  city  charter  pro- 
visions, the  Installments  had  become  doe  on  ac- 
count of  default  In  payment  of  other  install- 
ments. 

5.  Sahb. 

Where,  in  an  action  on  special  tax  bills 
issued  under  the  Kansas  City  charter  on  ac- 
count of  public  improvement,  the  bolder  es- 
tablishes the  genuineness  of  the  bills,  and  that 
he  has  receipted  the  city  therefor,  he  establishes 
prima  facie,  not  only  the  validity  of  the  bill, 
the  doing  of  the  work,  and  the  furnishing  of 
material  charged  for,  but  that  Installments  due 
upon  their  face  are  still  due  and  unpaid,  and 
therefore  shows  pnmn  facie  a  right  to  recover 
on  installments  not  due  upon  their  face  under 
Charter,  art.  9,  |  23.  makinic  the  unmatured  in- 
stallments of  tax  bills  become  due  upon  default 
In  payment  of  matured  installments  or  Interest 
thereon. 
4.  Same— Chabitb— CoNSTiTtrnoBAi.  Law. 

Kansas  City  Charter,  art.  10,  g  31,  pro- 
viding that  if  the  park  commissioners  recom- 
mend that  boulevards,  etc.,  In  park  districts  be 
Improved  and  payment  made  m  tax  bills,  the 
council  shall  order  such  work,  gives  the  board 
power  of  recommendation,  and  not  legislation, 
and  where  the  council  adopts  a  recommendation 
of  the  commissioners,  the  section  will  not  be 
constmed  to  infriuRe  Const,  art.  9,  SS  16,  17, 
requiring  certain  city  charters  to  provide  for 
two  houses  of  legislation. 

6.  Saick— Validity  or  Oboihanob— Nxokbbi- 
nr  roR  Recouuendatior  bt  Boabd. 

Kansas  City  Charter,  art  10,  i  81,  au- 
thorizing the  improvement  of  boulevards,  etc., 
in  park  districts  on  the  recommendation  of  the 
park  commissioners,  is  not  in  conflict  with,  but 
constitutes  an  exception  to,  artide  9,  {  2,  author- 
izing the  common  council  to  pave  streets,  alleys, 
etc.,  where  the  board  of  pablie  works  indorses 
its  recommendation  on  the  resolution  or  or- 
dinance therefor,  and  hence  an  ordinance  for 
the  Improvement  of  a  boulevard  in  a  park  dis- 
trict md  not  require  the  indorsement  thereon 
of  the  recommendation  of  the  board  of  public 
works. 
6.  Same— EsTABLisainsRT  or  Gbade. 

Where  a  street  was  graded  under  an  or- 
dinance conformine  to  Kansas  City  Charter,  art. 
10,  I  81,  authorizm^  the  grading,  paving,  etc., 
of  boulevards,  etc.,  m  park  districts  upon  the 
recommendation  of  the  park  commissioners  and 
was  afterwards  paved  under  the  same  charter 
provision,  tax  bills  held  by  the  contractor  were 
not  void  because  the  paving  had  been  construct- 
ed to  a  grade  fixed  by  an  ordinance  which  did 
not  have  indor!<ed  thereon  the  certificate  of 
the  board  of  public  works  that  the  grade  con- 
formed to  its  system  of  grades  expressly  pro- 
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yided  for  by  article  17,  {  36;  there  being  no 
conflict  between  the  two  charter  proTisioos. 

7.  Saws— Defbwbe  to  Tax  Bnxs— Neomsitt 

TOB     PleADINO     DBRCTB     IH     PBKLUaHAKr 

Pboccedirss. 

Where  a  property  owner  aeeks  to  defeat 
tax  bills  Issueo  for  a  street  ImproTement,  and 
beld  by  tbe  contractor  on  the  alleged  iDvalidity 
of  tbe  proceedings  upon  which  the  contract  was 
awarded,  the  answer  must  affirmatively  and 
specifically  plead  the  defects. 

8.  Saue. 

Where  a  property  owner  knows  that  a 
street  abutting  npon  his  property  is  being  paved, 
and  does  not  notify  the  contractor  of  alleged 
defects  in  tbe  proceedings  under  which  the 
contract  was  awarded  or  attempt  to  stop  him, 
and  it  does  not  appear  that  tbe  price  is  unrea- 
sonable or  that  the  work  does  not  conform  to 
contract,  the  tax  bills  held  by  the  contractor 
will  not  be  defeated  on  account  of  sndi  defects. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  B.  Teaadale,  Judge. 

Action  by  Andrew  Jalcks  against  Martha 
G.  Merrill.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Johnson  &  Lucas,  for  appellant  T.  B. 
Buckner,  fOr  respondent 

GANTT,  J.  This  is  an  action  on  special 
tax  bills  for  macadamizing  Benton  boulevard 
from  Independence  boulevard  to  Fifteenth 
street  In  Kansas  City,  Mo.,  under  an  or- 
dinance of  said  city  numbered  9,440,  approved 
Marcli  14,  1898;  said  special  tax  bills  being 
numbered  9  and  12,  and  Issued  in  install- 
ments. Tbe  improvement  for  which  these 
tax  bills  were  issued  was  conducted  by  the 
park  board  of  Kansas  City,  for  the  changing 
of  Walrond  avenue,  a  street  in  Kansas  City, 
Into  Benton  boulevard.  The  case  came  on 
for  hearing  at  the  April  term,  1903,  of  tha 
circuit  court  before  Judge  Teasdale,  one  of 
the  Judges  of  said  court,  and  the  Jury  was 
waived  and  after  the  hearing  of  the  evidence 
the  court  rendered  Judgment  for  the  plaintiff, 
awarding  the  plaintiff  a  Ilea  upon  the  ad- 
Joining  lots  of  the  defendant  In  due  time  a 
motion  for  a  new  trial  was  filed,  heard,  and 
overruled,  and  the  defendant  appealed  to  this 
court  Inasmuch  as  the  defendant  challen- 
ged the  constitutionality  of  section  31  of 
article  9  of  the  Kansas  City  charter,  the  ap- 
peal is  properly  in  this  court  The  evidence 
tKided  to  prove  thait,  on  the  18th  of  June, 
1899,  the  board  of  park  commissioners  of 
Kansaa  City  advertised  for  bids  for  build- 
ing the  roadway  and  macademizlng  Benton 
boulevard;  for  which  work  the  tax  bills  in 
suit  were  issued.  On  the  8d  day  of  August 
1899,  the  contract  for  this  work  was  awarded 
to  the  plaintiff.  After  the  contract  was  let 
to  him,  the  board  of  park  commissioners  sent 
iin  ordinance  to  the  common  council,  asking 
that  said  contract  be  confirmed.  This  or- 
dinance was  referred  by  the  council  to  the 
public  improvement  committee,  and  was  pass- 
ed by  the  council  about  the  10th  or  12th  of 
Octot»er,  1809.  Soon  after  said  contract  was 
confirmed,  the  plaintiff  commenced  the  work, 
and  continued  the  same  uninterruptedly  until 


finished.  Tbe  work  was  finished  within  the 
time  named  In  the  contract  and  the  tax  bills 
therafor  v^e  issued  on  the  30th  day  of 
Jnneb  1900,  and  were  delivered  to  the  plaintiff 
and  receipted  for  by  Iiim  on  the  tax  bill 
register  on  the  2d  day  of  July,  1900.  Tbe 
kind  and  quality  of  material  named  in  tbe 
contract  was  furnished  by  the  plaintiff.  Aft- 
er a  careful  examination  and  reading  of  th* 
whole  record,  we  can  find  no  objection  made 
by  the  defendant  that  the  work  was  not  com- 
pleted in  all  respects  aa  plaintiff  had  under- 
taken and  agreed  to  do  by  his  contract,  nor 
that  it  was  not  completed  wittiin  the  time 
mentioned  therein.  No  evidence  was  intro- 
duced that  the  price  charged  was  unreason- 
able. The  errors  complained  of  are  those 
alleged  to  have  t>een  committed  by  the  parte 
board  and  the  dty  authorities.  These  al- 
leged errors  will  be  considered  In  connection 
with  the  assignments  of  error  on  this  a^ieaL 
1.  It  Is  insisted  that  the  special  tax  bills 
sued  on  are  not  shown  to  have  been  made 
out  and  executed  by  the  officials  of  the  city 
as  provided  by  the  city  charter.  The  charter 
of  Kansas  City  was  adopted  and  became  oi>- 
eratlve  May  9,  1889.  pursuant  to  the  power 
conferred  by  section  16,  art  9,  of  the  Con- 
stitution of  Missouri  upon  cities  having  a 
population  of  more  than  100,000  Inhabitants. 
By  section  31  of  article  10  of  the  charter, 
it  is  provided:  "The  board  of  park  commis- 
sioners shall  have  power  to  cause  any  road, 
parkway,  boulevard,  or  avenue,  or  part  there- 
of, which  may  be  under  its  control  or  man- 
agemoit,  to  be  graded,  regraded,  paved,  re- 
paved,  guttered,  r^uttered  or  otherwise  Im- 
proved or  repaired,  including  the  construc- 
tion and  repair  of  bridges,  viaducts  and  side- 
walks in  such  manner  and  at  such  times 
and  with  such  material  as  said  board  may 
determine,  and  may  pay  for  such  work  or 
Improvements  or  any  part  thereof  out  of  the 
funds  not  otherwise  appropriated  belonging 
to  the  park  district  In  which  such  woi^  at 
Improvement  is  made,  or  out  of  the  general 
park  fund:  provided,  however,  that  If  the 
board  of  park  commissioners  shall  recom- 
mend to  tbe  common  council  that  any  such 
work  to  be  done  and  the  payment  of  the 
whole,  or  any  portion  thereof,  be  made  In 
special  tax  bills,  it  shall  be  the  duty  of  the 
common  council,  by  ordinance,  without  peti- 
tion of  the  property  owners  therefor,  or  right 
of  remonstrance,  to  order  such  work  to  be 
done,  in  which  case  the  board  of  public 
works  of  said  city  shall  apportion,  or  cause 
to  be  apportioned,  the.  cost  of  said  work  of 
Improvement  and  Issue  special  tax  bills 
therefor,  or  for  any  portion  thereof  so  or- 
dered to  be  paid  in  tax  bills,  in  tbe  same 
manner  and  with  the  same  effect  as  the  cost 
of  similar  work  or  improvements  Is  appor- 
tioned, and  tax  bills  In  payment  therefor 
iesued.  In  such  city  for  public  improvements 
upon  streets  not  under  the  control  or  manage- 
ment of  such  board  of  park  commissioners: 
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provided,  farth»,  that  when  any  parkway 
or  boulevard  has  been  constructed,  paved, 
Sputtered  and  otherwise  improved  at  the  ez- 
poise  of  the  adjoining  property,  such  park- 
way or  boulevard  shall  thereafter  be  main- 
tained at  the  expense  of  the  park  district 
in  which  the  same  Is  situated,  or  out  of  the 
general  park  fund.  The  contract  for  doing 
the  work  of  constructing  and  furnisning  ma- 
terial for  any  such  improvement  shall  be  let 
by  the  said  board  of  park  commissioners  in 
soch  manner  as  shall  be  provided  by  ordi- 
nance; and  such  work  Bliall  be  dmie  under 
the  supervision  and  control  of  the  board  of 
park  commissioners." 

It  Is  insisted,  first,  that  the  tax  bills  in 
this  case  were  not  made  out  and  issued,  as 
provided  in  Kansas  City  Charter,  art  9,  S  15, 
which  provides:  "All  special  tax  bills  pro- 
vided for  by  this  charter,  shall  be  made  out 
and  certified  by  the  president  of  the  board  of 
pubic  works,  or  In  his  name  by  any  person 
or  persons  1^  the  Ixurd  of  public  works 
thereunto  specially  authorized  by  resolution 
in  writing  and  recorded  in  books  to  be  kept 
by  such  board  of  public  works,  and  signed 
by  the  presidoit  of  the  board."  The  plain- 
tifl  in  support  of  his  case  oCTered  resolution 
No.  485  of  the  board  of  public  works  in 
words  as  fbllows:  "On  motion  the  board 
adopted  the  following  resolution:  Whereas, 
It  beinff  necessary  that  the  board  of  public 
works  authorize  the  cliief  clerk  of  the  en- 
gineer's department  to  stamp  the  name  of 
the  president  of  the  board  of  public  works 
mi  all  special  tax  bills,  therefore,  be  it  re- 
solved by  the  board  of  pubic  works  in  regu- 
lar session  assembled  that  Edward  B.  Silk- 
wood  is  hereby  authorized  to  stamp  the  name 
of  T.  M.  SpolTord,  president,  by  him,  to  all 
qpecial  tax  bills  that  may  be  issued  in  pay- 
m«3it  for  public  work  done  in  Kansas  City, 
Hlsaonri."  Mr.  Silkwood  testified  that  on 
the  3d  of  June,  1900,  he  was  chief  clerk  of 
the  engineer's  department,  and  he  had  gen> 
eral  supervision  of  the  office  and  of  appor- 
tioning tax  bills  and  of  signing  tax  bills. 
The  tax  bills  sued  upon  were  shown  to  the 
witness,  and  be  testified  that  he  signed  the 
name  of  T.  M.  Bpofford,  president  of  the 
board  of  public  works,  to  these  tax  bills,  "by 
Eidward  P.  Silkwood."  And  he  produced  the 
record  of  the  receipt  of  the  plaintiff  for  these 
tax  bills  in  the  following  words :  "Kansas 
City,  Missouri,  July  2nd,  1900.  Received  this 
day  the  alx>ve-mentIoDed  tax  bills  amounting 
to  the  sum  of  $35,846.57;  the  same  being 
payment  in  full  of  all  claims  against  the  city 
of  Elansas  City,  Missouri,  on  account  of  the 
al>ove-mentioned  work.  Andrew  Jaicks,  Con- 
tractor." That  the  tax  bills  Nos.  9  and  12 
sued  on  in  this  case  were  included  in  the 
above  receipt;  Mo.  9  being  a  tax  bill  against 
the  east  30  feet  of  lot  32,  Windsor,  J6T8.22, 
and  No.  12  l)elng  against  the'  east  30  feet  of 
lot  41,  same  addition,  $625.(H.  The  record 
Showed  further  that  this  was  a  register  of 
q>ecial  tax  bills  Issued  to  Andrew  Jalc^s, 


contractor,  for  paving  macadam  paving  on 
Benton  boulevard  from  Independence  boule- 
vard to  Fifteenth  street,  by  Ordinance  No. 
9,440,  approved  March  14,  1898.  He  testified 
further  ttiat  a  clerk  in  the  engineer's  office 
by  the  name  of  Stevens,  he  thought  delivered 
those  tax  bills  to  plaintiff ;  but  he  was  not 
positive  who  did  it  The  handwriting,  he 
thought,  was  Mr.  Stevens' ;  that  the  tax  bills 
were  made  out  by  clerks  in  the  office;  that 
witness  made  the  apportionment  of  the  taxes 
to  the  different  lots,  and  the  clerical  work 
of  making  out  the  bills  was  performed  by 
other  clerks  in  the  office,  and  tlie  receipts 
were  kept  in  the  city  engineer's  office,  and 
the  record  was  kept  there.  Thereupon  the 
plaintiff  Introduced  his  tax  bills,  and  rested. 
The  contention  of  counsel  for  the  defendant 
that  these  tax  bills  are  void  l>ecau8e  the  sig- 
nature of  the  president  of  the  board  of  public 
works  was  signed  by  Mr.  Silkwood,  we  think. 
Is  untenable.  Tbe  charter  itself  (section  15, 
art  9)  provides  the  special  tax  bills  should 
be  made  out  and  signed  by  the  president  of 
the  board,  or  in  his  name  by  any  person  by 
the  board  specially  authorized  by  resolution 
in  writing  to  do  so.  The  resolution  of  the 
board  authorized  Mr.  Silkwood,  the  chief 
clerk,  in  the  engineer's  department,  to  stamp 
the  name  of  the  president  on  ail  special  tax 
bllla  The  tax  bill  is  certified  by  the  board 
of  pubic  works  in  the  name  of  its  president 
by  Mr.  Silkwood,  and  this  is  a  substantial 
compliance  with  the  charter  provision.  A 
reasonable  construction  of  the  cliarter,  we 
think,  does  not  require  the  president  of  the 
board  of  public  works,  with  his  own  hand, 
to  do  all  the  clerical  w(»k  of  making  out 
these  special  tax  bills;  but,  when  they  were 
issued,  as  these  were,  by  authority  of  the 
board  of  public  works,  and  signed  by  its  presi- 
dent by  the  party  specially  authorized  by  the 
resolution  of  the  board,  all  the  substantial 
requirements  of  the  charter  were  complied 
with.  The  decision  of  this  court  in  the  City 
of  Nevada  v.  Eddy,  123  Mo.,  loc.  cit.  563.  664, 
27  S.  W.  471,  in  no  sense  confilcts  with  the 
conclusion  herein  reached.  In  that  case  the 
council  never  did  determine  whether  th« 
work  should  be  done  with  one  character  of 
material  or  another,  as  the  law  required,  but 
attempted  to  delegate  Its  duty  to  the  cleric 
to  make  the  assessments  without  the  sanc- 
tion of  law.  In  this  case  the  common  coun- 
cil of  the  city,  upon  the  recommendation 
of  the  park  board,  determined  the  material, 
and  provided  the  specifications,  and  the  con- 
tract was  let  to  the  lowest  bidder,  and  the 
work  was  performed  in  strict  conformity 
to  the  contract,  and  acc^ted  I>y  the  board 
and  the  dty,  and  the  mere  aritlmietical  work 
of  the  apportionment  of  the  total  cost  to  the 
several  lots  abutting  on  the  improvement, 
by  the  clerics  in  the  city  engineer's  office,  was 
In  no  sense  a  delegation  of  the  authority  of 
the  board  and  council  to  those  clerks. 

2,  As  to  the  second  proposition  advanced, 
that  the  third  and  fourth  InstallmentB  of  the 
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tax  bins  med  on  were  not  dne  and  payable 
wben  tbe  suit  was  comineniced,  to  wit,  May 
SI,  1906.  Tbe  cbarter  prorldes  In  aectlmi  2S 
of  article  9 :  "If  any  Installment  of  any  racb 
tax  bills  or  Interest  thereon,  be  not  paid 
wben  dne,  tben  all  tbe  remaining  Install- 
mmts  shall  Immediately  become  dne  and  col- 
lectible." It  Is  conceded  by  the  defendant 
that  In  the  first  count  of  the  petition,  which 
Is  tbe  salt  on  the  fonrth  Installment  of  tax 
bill  No.  12,  It  Is  alleired  "that  default  had 
been  made  on  the  first  Installment,  by  rea- 
son of  which  the  same  had  become  due,  and 
that  the  same  Is  now  due  and  unpaid,  and 
that  the  fifth  count  of  tbe  petition  on  the 
fourth  Installment  of  tax  bill  No.  8  con- 
tains tbe  same  allegation;  but  it  is  said  that 
the  fourth  and  eighth  counts  do  not  make 
this  allegation,  but  a  reference  to  the  fourth 
and  eighth  counts  will  show  that  the  plain- 
tiff alleges  that  the  "same  an  now  due  and 
unpaid."  Under  our  system  of  practice,  all 
ttiat  the  pleader  is  required  to  do  is  to  make 
a  plain  and  concise  statement  of  the  facts 
which  constitute  his  cause  of  action^  and  It  Is 
not  necessary  for  him  to  plead  his  erldence. 
By  tbe  allegation  that  these  Installments 
mentioned  in  the  fourth  and  eighth  counts 
were  due  and  unpaid,  the  plaintiff  tendered 
the  issue  of  their  maturity,  and  it  was  per- 
fectly competent  for  him  to  show  that,  by 
the  charter  proTlsioo,  these  Installments  be- 
came due  on  account  of  tbe  default  in  the 
payment  of  the  first  As  to  the  proposition 
advanced  by  the  learned  counsel  that  there 
was  no  evidence  tending  to  prove  that  there 
had  been  a  default  in  the  payment  of  the 
first  and  aeomd  installments,  we  are  moved 
to  say  that  it  is  no  easy  task  to  dig  out 
exactly  what  Issues  were  tendered  by  tbe 
answer  of  the  defendant  outside  of  the  as- 
sault on  the  conBtitutionalil7  of  section  81, 
art  10,  and  the  attack  upon  Ordinance  No. 
9,440,  because  of  the  failure  of  any  recom- 
mendation of  the  board  of  public  works  in- 
dorsed thereon,  but  it  Is  clear  that  there  Is 
no  plea  of  payment  of  either  of  the  install- 
ments in  the  two  tax  bills,  and  the  tax  bills 
themselves  on  their  face  show  that  the  first 
and  second  Installments  were  due  when  the 
suit  was  filed.  When  tbe  plaintiff  bad  estab- 
lished the  genuineness  of  the  tax  bills  and 
the  receipt  therefor  by  the  plaintiff,  be  had 
established  a  prima  facie  case  under  tbe 
charter,  and  the  bringing  of  his  action  was 
sufficient  demand  therefor.  By  this  prima 
facie  case  he  had  established,  not  only  the  va- 
lidity of  tbe  bill  and  the  doing  of  the  work 
and  the  furnishing  of  the  material  charged 
for,  bnt  that  tbe  same  was  still  due  and  un- 
paid, and  his  evidence  bad  established  that 
the  first  and  second  Installments  were  due 
and  unpaid,  and  this  under  the  charter  ren- 
dered all  the  remaining  Installments  also  due 
and  collectible.  If  either  of  tbe  first  Install- 
ments had  been  paid,  this  was  a  matter  of  af- 
firmative defense.  Wllkerson  v.  Famham, 
82  Ma,  lo&  dt  87&    We  think  tbe  court  prop- 


erly denied  tbe  declaration  of  law  No.  2,  re- 
quested by  tbe  defendant  not  only  upon  the 
general  principle  of  pleading  already  advert- 
ed to,  but  because  of  tbe  frame  of  tbe  answer 
and  tbe  issues  tendered  therein,  wtaidi.  In 
effect,  amount  to  a  plea  of  confession  or 
avoidance,  to  wit  that  the  plaintiff  bad  done 
the  work  under  and  by  virtue  of  an  ordinance 
and  contract  with  tbe  city,  but  that  tbe  ordi- 
nance was  void,  and  the  city  authorities  bad 
no  power  to  issue  tbe  tax  bills  and  make 
them  a  lien  upon  defendant's  property,  and 
not  that  tbe  plaintiff  was  the  owner  of  the 
tax  bills,  nor  that  they  were  not  due  and 
unpaid. 

3.  We  are  thus  brought  to  one  of  tbe  prin- 
cipal, if  not  the  most  important,  contention 
of  the  defendant,  to  wit,  that  section  31  of 
article  10  of  the  Kansas  City  cbarter  Is  in 
confiict  with  sections  16  and  17  of  article  9 
of  the  Constitution  of  this  state.  This  sec- 
tion 31  has  already  been  set  out  in  full  here- 
inbefore. Section  31,  supra,  provides  In  short 
that  the  board  of  park  commissioners  shall 
have  the  power  to  grade,  pave,  and  other- 
wise improve  and  repair  any  parkway  or 
boulevard  under  its  control,  and  pay  for 
the  same  out  of  funds  belonging  to  tbe  park 
district  in  which  such  work  or  improvement 
Is  made,  and  then  provides  that  if  tbe  board 
of  park  commissioners  shall  recommend  to 
the  common  council  that  such  work  be  done 
and  the  payment  made  in  such  tax  bills,  it 
shall  be  tbe  duty  of  the  common  council  by 
ordinance  to  order  such  work  to  be  done. 
In  which  case  the  board  of  public  works  of 
the  city  shall  apportion  the  cost  of  said  work 
and  issue  special  tax  bills  in  the  same  man- 
ner and  with  the  same  effect  as  the  cost  of 
similar  work  is  apportioned,  and  tax  bills 
Issued  in  payment  therefor  for  public  im- 
provements upon  streets  not  under  the  con- 
trol of  the  park  board.  The  contention  is 
that  this  section  of  tbe  charter  excludes  all 
discretion  In  the  common  council  to  decide  up- 
on the  necessity  for  the  manner  of  construct- 
ing such  boulevard  Improvements,  where- 
as sections  16  and  17  of  article  9,  pro- 
viding for  the  government  of  cities  of  over 
100,000  inhabitants  by  a  freeholder's  charter, 
provides  that  it  should  be  a  feature  of  such 
charters  that  they  shall  provide,  among  oth- 
er things,  for  a  mayor  or  chief  magistrate 
and  two  houses  of  legislation.  In  Albright 
T.  Fisher,  164  Mo.  58,  64  S.  W.  106,  It  was 
held  by  this  court  that  wben  the  municipal 
assembly  of  the  city  of  St  Louis  Is  engaged 
In  the  performance  of  its  legislative  func- 
tions, It  Is  beyond  the  power  of  the  courts  to 
interfere  with  the  exercise  of  those  func- 
tions In  any  manner  whatever,  whether  by 
enjoining  the  passage  of  an  ordinance  or  by 
mandatorily  compelling  the  presiding  officer 
of  either  house  to  make  that  an  ordinance 
which  was  not  an  ordinance  theretofore  by 
appending  his  signature  thereto,  and  this 
Is  based  upon  the  fundamental  law  of  tbe 
stats  creating  tbe  two  houses  of  the  munid- 
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pal  auembly  leglBlatiTe  bodies.  By  referenc* 
to  eectlou  31  of  article  10  of  the  Kanaas  Olty 
cbarter  again.  It  wlU  be  obaerred  tbat  It 
only  anttaoilcea  the  park  board  to  recom- 
mend to  the  common  coimdl  that  a  boulevard 
or  other  Improvement  ghall  be  made,  and 
tile  payment  made  by  Issnlng  special  tax 
bills,  and  It  tben  devolves  upon  the  council 
by  ordinance  to  provide  for  the  doing  of 
sacb  work  and  the  payment  for  the  same  In 
tax  bills  as  In  cases  where  the  city  council 
Itself  provides  for  the  Improvement  of  streets 
not  under  the  control  of  the  park  board.  In 
this  case,  it  appears  that  the  city  council 
acquiesced  In  the  recommendation  of  the 
park  board,  and  duly  passed  an  ordinance  for 
the  Improvement  of  the  Benton  boulevard, 
BO  that  the  question  whether  the  city  coun- 
cil was  compelled  to  adopt  the  board's  recom- 
mendation, and  whether,  If  It  had  not,  It 
could  have  been  compelled  by  mandamus  to 
do  so,  is  not  Involved  in  this  record.  Bead- 
ing the  whole  of  section  31  together,  It  Is 
dear  that  it  confers  no  power  on  the  park 
board  to  legislate,  but  simply  gives  It  a  pow- 
er to  recommend,  and  it  is  equally  clear  that 
until  and  unless  the  municipal  assembly  or 
common  council  passes  the  necessary  legis- 
lation no  boulevard  can  be  improved  and 
paid  for  by  special  tax  bills,  but  it  Is  equal- 
ly dear  in  Albright  v.  Fisher,  164  Mo.  B6, 
64  8.  W.  106,  and  various  other  decisions  of 
tbls  court  that  a  mandamus  would  not  lie 
to  compel  them  to  pass  an  ordinance  provid- 
ing for  the  Improvement  of  the  boulevard  in 
question,  and  to  pay  therefor  in  special  tax 
bills,  because  such  action  Is  necessarily  a 
legislative  one.  As  was  said  in  Kansas  City 
T.  Bacon,  147  Mo.,  loc  cit.  283,  48  8.  W.  860, 
It  will  be  ample  time  to  pass  upon  the  ques- 
tion as  to  whether  the  council  are  bound  to 
follow  the  park  board's  recommendation, 
when  that  question  arises.  But  so  long  as 
tiie  park  board  merely  makes  a  recommenda- 
tion and  the  common  coundl  exercises  Its 
unquestioned  charter  power  to  adopt  the 
recommendation  and  provides  for  the  im- 
provement of  a  boulevard  by  a  due  enacted 
erdinance,  we  are  clear  that  the  Constitu- 
tion of  the  state  Is  in  no  manner  Infringed. 
4.  It  is  next  Insisted,  however,  that  the 
dty  Ordinance  No.  9,440,  under  which  the 
work  for  which  the  tax  bills  in  this  case  have 
been  Issued,  Is  void,  because  no  recommenda- 
tion of  the  board  of  public  works  was  indors- 
ed thereon,  and  this  contention  is  predicated 
upon  section  2  of  article  9  of  the  cbarter, 
which  provides  "tliat  the  city  shall  have 
power  to  cause  to  be  graded,  constructed, 
paved."  eta,  "of  streets  and  alleys,  sidewalks 
and  public  highways  and  pay  therefor  by 
Issuing  special  tax  bills."  and  further,  "that 
no  such  resolution  or  ordinance  shall  be  pass- 
ed by  the  conimon  council  except  upon  the 
recommendation  of  the  board  -  of  public 
works  indorsed  thereon,"  and  it  is  c<mceded 
in  this  case  that  no  such  recommendation 
from  tbe  board  of  public   works  was  In- 


dorsed on  Ordinance  No.  9,440,  the  ordinance 
to  void.  The  question  then  arises  whether 
there  is  such  an  Irreconcilable  conflict  be- 
tween section  2  of  article  9  and  section  31 
of  artide  10  of  the  cbarter  that  both  can- 
not stand.  It  is  wdl  to  note  that  each  of 
these  provisions  are  found  In  the  charter,  and 
each  prima  fade  of  equal  dignity.  The  uni- 
versal rule  of  construction  in  such  cases  is 
that  full  effect  shall  be  given  to  each  if  pos- 
sible. And  when  this  is  done,  It  will  be  ob- 
served that  section  31  of  article  10  applies 
solely  to  the  Improvement  of  roads,  park- 
ways, and'  boulevards  In  the  park  districts 
under  the  control  of  the  park  board,  where- 
as section  2  of  article  9  of  the  charter  is  a 
general  provision  for  the  government  of  the 
common  council  as  to  all  streets  and  public 
highways  in  the  city.  As  to  the  parkways 
In  the  park  districts,  the  charter  provides 
for  t&e  recommendation  of  the  board  of  park 
commissioners,  whereas  as  to  all  streets  other 
than  those  In  the  park  district,  the  recom- 
mendation of  the  board  of  public  works  Is 
required.  So  that  It  will  appear  that  the 
latter  is  a  general  provision  and  section  31 
of  article  10  is  a  special  one  applicable  alone 
to  a  boulevard  or  parkway  under  the  super- 
vision of  the  board  of  park  commissioners, 
to  be  constructed  and  paid  for  by  special  tex- 
atlon.  In  Buschenberg  v.  Ballroad  Co.,  161 
Mo.  70,  61  8.  W.  626,  where  there  was  an  ap- 
parent conflict  between  two  articles  of  the 
St.  Louis  charter  in  regard  to  the  speed  of 
street  railways,  it  was  said:  "Where  two 
charter  provisions,  one  of  which  is  spedal 
and  particular  and  certainly  Includes  the 
matter  in  question,  and  tbe  other  general, 
which,  if  standing  alone,  would  include  the 
same  matter,  and  thus  conflict  with  the 
special  act  or  provision,  especially  when 
such  general  and  special  acts  or  provisions 
are  cotemporaneous,  the  special  act  must  be 
taken  as  intended  to  constitute  an  excep- 
tion to  the  general  act  or  provision,  and  not 
a  repeal.  Crane  v.  Eeeder,  22  Mich.,  loc.  cIt 
334;  State  ex  rel.  Lutfrlng  v.  Goetze,  22  Wis, 
363;  Long  v.  Culp,  14  Kan.  414;  Sutherland 
on  Stat.  Const.  {  217."  When  It  is  considered 
in  this  case  that  there  is  absolutely  no  con- 
illrt  whatever  between  section  31  of  article 
10  and  section  2  of  article  9  in  regard  to 
the  power  of  tbe  common  council  to  cause 
the  street  or  boulevard  to  be  Improved  and 
paid  for  in  special  tax  bills,  save  and  except 
that  in  the  one  case  the  council  has  a  recom- 
mendation from  a  board  of  park  commis- 
sioners, and  in  the  other  the  recommendation 
of  the  board  of  public  works,  there  Is  no 
sound  reason  why  both  of  the  provisions  may 
not  stand  and  the  special  provision  as  to 
the  park  boulevards  and  highways  be  treat- 
ed as  an  exception  to  the  more  general  provi- 
sions of  section  2  of  article  9. 

6.  The  fifth  assignment  of  error  is  that 
tbe  tax  bills  are  void,  because  the  finished 
surface  of  the  street  Improvement  in  ques- 
tion, as  completed  by  the  plaintiff,  was  not 
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established  by  or  according  to  any  lawful 
ordinance  of  tbe  city.  To  authorize  this 
proTtslon,  we  are  referred  to  section  36  of  ar- 
ticle 17  of  the  charter,  which  provides:  "No 
ordinance  establishing  or  re-establlshhig  tbe 
grade  of  any  street,  avenue  or  alley,  shall 
be  passed  by  the  common  council,  unless 
there  Is  Indorsed  thereon  a  certificate  In 
writing  of  the  board  of  public  works  that 
the  grade  purposed  to  be  established  or  re- 
established by  such  ordinance  conforms  to 
tbe  system  of  grades  established  by  said 
board."  It  appears  from  the  evidence  that 
the  Benton  boulevard  grade  was  established 
in  conformity  to  Ordinance  No.  8,881.  Prior 
to  the  passage  of  that  ordinance,  however, 
Benton  boulevard  was  known  as  "Walrond 
avenue"  from  Independence  avenue  to  Fif- 
teenth street,  with  the  exception  of  four 
blocks  from  Seventh  to  Eleventii.  Tbe  street 
before  It  was  paved  was  graded  In  conformity 
to  ordinance  No.  8,881,  after  that  It  was 
paved  to  the  grade  established  by  that  ordi- 
nance. This  ordinance,  like  No.  9,940,  was 
passed  upon  the  recommendation  of  the 
board  of  park  commissioners,  and  not  that 
of  the  board  of  public  works.  The  learned 
counsel  for  the  defendant  says  that,  If  sec- 
tion 36  of  article  17  applies  to  boulevard  Im- 
provements, it  renders  Ordinance  No.  8,881 
void.  The  ordinance  under  which  this  work 
was  done  (No.  9,940)  was  an  ordinance  sim- 
ply to  pave  tills  street  That  street  had  been 
previously  graded  by  an  ordinance  of  the 
city  In  strict  conformity  with  section  31  of 
article  10  of  the  charter,  and  that  provision 
of  the  charter  Is  not  In  conflict  with  section 
36  of  article  17.  It  would  work  a  gross  In- 
justice to  a  contractor  to  permit  him  to  fur- 
nish material  and  labor  and  construct  a 
street  pavement  on  a  street  graded  by  the 
dty  authorities,  to  which  grade  no  objec- 
tion had  ever  been  taken  by  any  property 
owner  along  the  street,  or  the  validity  ever 
questioned  in  any  manner  to  defeat  his  tax 
bill  on  that  ground.  We  can  find  no  merit 
whatever  In  this  contention  of  the  learned 
counsel. 

6  and  7.  Treating  these  two  propositions 
as  one,  as  the  counsel  have,  It  is  sufScient  to 
say  that  he  assails  the  contract  as  void,  be- 
cause Its  provisions  and  specifications  were 
too  vague  and  indefinite  in  the  description 
of  the  materials,  manner,  and  extent  of  the 
work  to  admit  of  a  competitive  bidding  re- 
quired by  the  Kansas  City  charter.  As  to 
this  objection,  It  Is  sufficient  to  say  that 
the  defendant  In  ber  answer  admits  that  this 
work  was  done  by  the  plalutiCT  under  and 
pursuant  to  the  Ordinance  No.  9,440,  and 
tbe  standard  specifications  therein  referred 
to,  which  were  then  on  file  In  the  office  of 
the  board  of  park  commissioners  at  the  city 
hall  In  Kansas  City.  We  have  examined 
these  specifications  and  we  find  nothing  in 
them  to  sustain  the  objection  of  the  defend- 
ant. Tbe  answer  nowhere  pleads  wherein 
they  are  defective  or  misleading,  or  wherein 


they  were  too  Indefinite  to  admit  of  competi- 
tive bidding,  and  lays  no  foundation  for  tbe 
various  objections  alleged  in  the  brief  of 
tbe  counsel.  All  these  matters  were  aucli 
as  required  affirmative  defenses,  but  tbert 
was  no  pretense  of  any  proof  showing  that 
the  price  at  which  the  work  was  let  was 
an  unreasonable  one,  or  that  the  work  waa 
not  done  strictly  according  to  the  contract; 
It  would  serve  no  good  purpose  to  take  up 
each  of  tbe  objections  now  urged  for  tbe 
first  time  to  tbe  specifications;  but  It  must 
suffice  to  say  that  we  have  carefully  gone 
through  each  one  of  them,  and,  In  our  opin- 
ion, they  furnish  no  defense  to  plalntlfTs 
action  on  the  tax  bills.  The  defendant  him- 
self testified  that  she  saw  this  work  going 
on  from  the  time  It  commenced  until  It  was 
completed.  She  knew  the  street  was  being 
paved,  and  never  at  any  time  notified  the 
contractor  that  there  was  any  defect  in  the 
proceedings  and  took  no  steps  to  stop  him. 
Tbe  propositions  now  advanced  by  her  coun- 
sel under  liils  last  assignment  do  not  per- 
tain to  the  unconstitutionality  of  the  ordi- 
nance under  which  the  work  was  done,  or  tbe 
power  of  the  city  council  to  enact  that  ordi- 
nance; and,  In  this  connection,  the  language  of 
Judge  Henry,  speaking  for  this  court  In  Shee- 
han  V.  Owen,  82  Mo.  464,  21  S.  W.  800,  is 
very  pertinent:  "Property  owners  caxmot  He 
by  and  see  the  work  progress  to  completion 
without  any  effort  to  stop  it,  and  then  defeat 
the  contractor  In  bis  suit  on  tbe  tax  bills  on 
such  a  plea  as  this.  Tbe  work  has  been 
done  by  plaintiff.  *  *  *  No  complaint 
Is  made  that  It  is  not  done  according 
to  the  contract,  or  that  plaintiff  was  In 
any  manner  chargeable  with  notice  of  illegal 
irregularities  In  tbe  proceedings  of  the  coun- 
cil, or  the  acts  of  the  city  officials,  and 
while  there  may  have  been  some  irregulari- 
ties, the  ordinance  was  substantially  com- 
plied with  by  the  city  authorities,  and 
nothing  done  or  omitted  which  could  possibly 
have  affected  injuriously  tbe  interest  of  tbe 
defendant  or  other  property  holders,  and  we 
are  not  inclined  to  turn  a  plaintiff  out  of 
court  who  has  given  bis  time  and  expended 
his  money  in  the  Improvement  of  their  prop- 
erty, on  mere  technicalities  which  in  no  man- 
ner affect  the  substantial  rights  of  the  par- 
ties." In  Warren  v.  Barber  Asphalt  Paving 
Co.,  115  Mo.,  loc.  Cit  580,  22  S.  W.  491,  thto 
court  said:  "In  the  performance  of  duties 
in  which  discretion  Is  lodged  with  tbe  gov- 
erning authorities  of  a  city,  we  think  objec- 
tions to  tbe  methods  adopted  by  them,  which 
are  within  such  discretion,  should  be  made  be- 
fore the  work  is  done,  unless  fraud  or  collu- 
sion Is  shown.  It  would  be  unjust  to  a  con- 
tractor who  has  completed  an  Improvement  In 
full  compliance  with  the  contract  awarded 
him  by  the  board  of  aldermen,  which  is  with- 
in the  general  powers  conferred  upon  It,  to 
refuse  payment  for  tbe  single  reason  that 
the  courts  may  conclude  that  the  means  or 
methods  adopted  by  tbe  board  were  not  the 
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best  or  cheapest  It  contracts  conld  be  va- 
cated for  Buch  reaaong,  fM  security  to  con- 
tnct<K«  would  be  destroyed,  and  the  cost 
<tf  ImproYements  necessarily  Increased,  In  or^ 
der  to  Insure  against  sncb  contingencies." 

After  a  patient  examination  of  all  the 
propositions  advanced  for  the  reversal  of 
this  case,  we  are  of  the  opinion  that  none 
of  them  are  tenable,  and  that  the  Judgment 
«f  the  circoit  court  was  for  the  right  party, 
and  It  is  accordingly  affirmed. 

BUBOESS,  P.  J.,  and  FOX,  J.,  concur. 


JAICKS  V.  MIDDLESEX  INV.  OO. 

<8iipieme  Court  of  Missouri.     Diyiaion  No.  2. 
Dec.  22,   1906.) 

UVltlOIFAI.  COKPORATIONB— PUBUO   IlCFBOVS- 

ifENTs— Tax  Biixs— ErrECT  or  Dei.at  iif 
Makiiio  Aftbb  Authobitt  Thkbetob. 
That  an  ordinance  authoriiing  a  street  im- 
provement was  passed  March  23,  1898,  and  no 
contract  was  made  until  October  16*  1899,  did 
not  defeat  tax  bills  issued  for  the  improvement 
and  held  by  the  cootractor,  where  the  work  was 
completed  in  the  manner  and  within  the  time 
specified  in  the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |  1065.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  B.  Teasdale,  Jndge. 

Action  by  Andrew  Jalcks  against  the  Mid- 
dlesex Investment  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Affirm- 
ed. The  Interval  between  the  date  of  the 
passage  of  the  ordinance  authorizing  the  pav- 
ing Improvement  and  the  date  the  contract 
was  executed,  mentioned  In  the  opinion,  was 
from  March  23,  1886  to  October  16,  1890. 

A.  &  Marley,  R.  B.  Robinson,  and  H.  H. 
McOIner,  for  appellant.  T.  R  Buckner,  for 
respondent 

FOX,  J.  This  cause  reaches  this  court  by 
appeal  on  the  part  of  the  defendant  from  a 
Judgment  of  the  Jackson  conniy  circuit  court 
at  Kansas  City,  Mo.  This  proceeding  Is 
predicated  upon  certain  special  tax  bills  of 
the  same  issue,  and  for  the  same  Improvement 
as  Qiose  involved  in  the  case  of  this  same 
respondent  against  Martha  G.  Merrill,  de- 
termined at  the  present  sitting  of  this  court 
in  an  opinion  by  Judge  Oantt,  98  S.  W.  763. 
While  in  that  case  some  of  the  questions  de- 
termined were  not  presented  by  learned  coun- 
sel for  appellant  in  the  case  at  bar,  yet  it 
does  cover,  with  perhaps  the  exception  of  one 
point  the  main  propositions  insisted  upon 
in  the  case  before  us.  In  the  Merrill  Case 
the  proposition  was  presented  that  section 
31  of  lirtlcle  10  of  the  Kansas  City  Charter 
was  In  conflict  with  section  16  and  17  of  ar- 
ticle 9  of  the  Constitution  of  this  state.  That 
question  was  ably  presented  by  counsel  for 
appellant  and  the  opinion  responding  to  the 
contention  of  the  appellant  upon  that  ques- 
tion ^banstively  treats  the  subject  and  fl- 
naUy  reaebes  a  conclusion  adverse  to  the  ap- 


pellant Another  question  presented  In  the 
Merrill  Case  was  upon  the  contention  that 
it  was  not  made  manifest  by  the  pleadings 
or  the  proof  that  the  amounts  designated  in 
the  tax  bills,  as  contained  in  some  of  the 
counts  in  the  petition,  were  due  and  payable 
at  the  commencement  of  the  action.  This 
question  was  also  decided  adversely  to  the 
contention  of  tbe  appellant  The  proposi- 
tion that  the  tax  bills  upon  which  a  re- 
covery is  sought  were  invalid  for  the  reason 
that  there  was  no  authority  shown  for 
Sllkwood  to  sign  the  name  of  the  president 
of  the  board  to  such  tax  bills,  was  Involved 
In  both  cases,  the  Merrill  Case  and  the  case 
now  under  consideration.  That  question  was 
thoroughly  treated  in  the  opinion  by  Judge 
Oantt  In  the  Merrill  Case,  and  it  must  be 
held  decisive  of  the  same  question  presented 
In  this  case.  Complaint  ia  made  in  this  case 
as  to  the  vagueness  and  indeflnlteness  of 
the  plans  and  specifications.  A  similar  com- 
plaint was  made  In  the  Merrill  Case.  We 
have  carefully  read  In  detail  tbe  specifica- 
tions for  this  Improvement  and  we  deem  it 
sufficient  in  respect  to  this  complaint  to  sim- 
ply repeat  what  was  said  by  this  court  upon 
the  same  subject  in  the  Merrill  Case.  Judge 
Oantt  in  discussing  the  errors  assigned  In 
that  case  respecting  the  specifications,  said: 
"It  would  serve  no  good  purpose  to  take 
up  each  of  the  objections  now  urged  for  tbe 
first  time  to  the  specifications,  but  it  must 
suffice  to  say  that  we  have  carefully  gone 
through  each  one  of  them^  and,  in  our  opinion, 
they  furnish  no  defense  to  plaintiflrs  action 
on  the  tax  biUs." 

There  Is,  however,  one  asslgrnment  of  er- 
ror by  the  appellant  which  was  not  present- 
ed by  the  appellant  in  the  Merrill  Case,  nor 
is  it  discussed  or  determined  by  the  opinion 
in  that  case;  that  is  the  long  delay  In  letting 
the  contract  for  the  Improvement  after  the 
passage  of  the  ordinance  which  gave  the  au- 
thority few  the  improvement  and  the  letting 
of  the  contract  It  must  bie  conceded  that 
the  contract  for  making  the  improvement  for 
which  the  tax  bills  involved  in  this  proceed- 
ing were  issued,  was  not  made  for  some 
length  of  time  after  the  passage  of  tbe  or- 
dinance. There  is  something  said  In  the 
briefs  of  counsel  for  both  parties  in  this  pro- 
ceeding as  to  a  ruling  of  the  federal  court 
upon  what  Is  known  as  "the  front-foot  rule," 
and  it  is  contended  by  respondent  that  this 
was  partly  the  cause  of  this  delay;  however; 
It  is  immaterial  upon  the  disclosures  of  tbe 
record  in  this  cause  as  to  what  was  really 
the  cause  of  the  delay  in  letting  the  contract 
after  the  passage  of  the  ordinance.  The  or- 
dinance authorized  the  improvement  to  be 
made  and  gave  full  authority  for  letting  the 
contract  for  the  doing  of  tbe  work  respecting 
such  Improvement  and  we  are  unwilling  to 
say  that  the  contractor  in  this  case,  who  en- 
tered into  the  contract  and  proceeded  to 
do  the  work  in  compliance  with  it  should  be 
defeated  in  the  recovery  of  his  dalm  for  the 
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work  performed  under  the  contract,  which 
was  done  in  compliance  with  it  and  the  work 
completed  within  the  time  provided  for  by 
tue  contract,  by  reason  of  any  delay  or  neg- 
lect on  the  part  of  the  governing  board,  who 
had  authority  by  virtue  of  the  ordinance  to 
Jet  the  contract  In  support  of  the  conten- 
tion that  this  delay  in  letting  the  contract 
after  the  passage  of  the  ordinance  is  suf- 
flclmt  to  defeat  a  recovery  In  this  action,  our 
attention  is  directed  to  the  cases  of  Ayres  ▼. 
Schmohl,  86  Mo.  App.  3^;  Allen  v.  La  Force 
et  al.,  96  Mo.  App.  324,  68  8.  W.  1057;  and 
Heman  v.  Gilliam,  171  Mo.  2S8,  71  8.  W.  163. 
An  examination  of  those  cases  will  demon- 
strate that  th^  have  no  application  to  the 
proposition  now  in  band.  Here  we  have  an 
ordinance  which  confers  a  power  to  make 
certain  improvements,  and  to  let  by  contract 
the  work  for  making  such  improvements; 
no  time  Is  designated  In  such  ordinance  as 
to  when  such  Improvements  shall  be  com- 
pleted. It  Is  now  tbe  settled  law  of  this 
state  that  the  failure  of  an  ordinance  to  fix 
the  time  for  the  completlpn  of  the  work 
does  not  invalidate  such  ordinance,  and  It 
mnat  be  kept  in  mind  that  the  proposition  in 
this  case  Is  not  that  the  work  was  not  com- 
pleted within  the  time  designated  by  the  con- 
tract; but  the  complaint  Is  directed  at  tlie 
delay  in  exercising  the  power  to  let  the  con- 
tract under  the  ordinance. 

An  examination  of  the  cases  in  this  state 
will  demonstrate  that  the  courts,  in  discuss- 
ing the  question  of  time,  did  not  have  in  mind 
the  time  in  which  the  power  conferred  should 
be  exercised,  but  were  treating  of  tbe  prop- 
osition as  to  whether  it  was  essential  tor  the 
ordinance  to  prescribe  a  time  limit  within 
which  the  contract  entered  into  by  virtue 
of  ttie  power  conferred  by  the  ordinance 
should  be  performed,  and  other  questions  not 
applicable  to  the  time  in  which  the  contract 
most  be  let  after  the  passage  of  the  ordi- 
nance, but  in  respect  to  tbe  time  tliat  tbe 
work  must  be  completed  after  the  contract 
for  the  performance  of  the  work  has  been 
entered  into.  It  was  but  common  knowledge 
that  after  the  enactment  of  tbe  ordinance, 
providing  for  the  street  improvement  desig- 
nated in  such  ordinance,  that  public  work  of 
tUs  character  was  at  a  standstlil  by  reason 
of  the  unsettled  condition  of  the  law  upon 
what  was  commonly  known  as  "the  front- 
fbot  mle" ;  one  of  the  federal  courts  holding 
tliat  such  rule  was  unlawful,  and  it  was 
some  length  of  time  before  that  question  was 
settled.  This  doubtless  in  a  large  measure 
was  the  cause  of  the  delay  in  letting  the  con- 
tract for  tbe  improvemoit  provided  for  by 
the  ordinance.  We  are  of  the  opinion  that 
such  delay  under  the  facts  disclosed  was  In- 
sufficient to  in  any  way  affect  either  the 
validity  of  the  ordinance,  the  power  to  con- 
tract in  pursuance  of  it  or  the  right  of  tl>e 
contractor  to  perform  the  work  in  compli- 
ance wltb  bis  contract  and  recover  tbe 
amoont  designated  in  tbe  special  tax  bills 


issued  In  consideration  of  tbe  work  perform- 
ed under  the  contract  Hie  record  before 
us  discloses  many  other  technical  objections 
to  the  maintenance  of  this  proceeding;  It 
is  sufficient  to  say  of  them  that  they  have 
had  our  careful  attention,  and,  in  our  <qpin- 
lon,  they  fall  far  short  of  furnishing  any 
valid  or  substantial  defense  to  tbe  action  of 
tbe  plaintiff  on  tbe  tax  bills  in  suit 

We  have  read  the  disclosures  of  the  record 
in  detail,  and,  falling  to  find  any  snbetan- 
tlal  error  which  would  warrant  tbe  reversal 
of  tbe  Judgment,  our  conclusion  is  that  it 
should  be  affirmed,  and  It  is  so  ordered.  All 
concur. 


HAARSTICK  v.  OABRIEL  et  al. 

(Supreme  Court  of  Missouri.     Division  No.  1. 
Dec  22,   1906.) 

1.  IituiTATioN  or  AcnoNB— Real  AcnoRS— 
Possession. 

Where,  in  an  action  to  quiet  title  to  cer- 
tain land,  plaintiff  had  held  the  legal  title 
since  1869,  but  no  one  had  ever  been  in  po»- 
aesslon  of  the  land  and  had  never  paid  any 
taxes  thereon  for  more  than  30  years,  plaintiff's 
action  was  not  barred  by  the  30  years  statute 
of  limitations.     Rev.  St  1899,  {  426a 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  83,  liimitation  of  Actions,  i  76;  vol.  41, 
Quieti^  TiUe,   |   63.] 

2.  QUIETINQ     TiTIJt— STATUTKB— LntlTATIOHS. 

Since  Rev.  St  1899,  §  650,  authorizing  a 
suit  to  determine  and  quiet  the  title  to  land, 
does  not  prescribe  any  period  within  which  sach 
suit  must  be  brought,  the  limitations  applica- 
ble thereto  are  prescribed  by  Rev.  St  1899,  c. 
48,  art  1,  relating  to  real  actions,  and  not  by 
article  2,  applicable  to  personal  actions. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Die. 
vol.  41,  Quieting  TlUe,  i  6a] 

3.  Samx. 

Where  a  suit  to  quiet  title  as  provided  by 
Rev.  St  1809,  g  650,  was  brought  less  than  sev- 
en yearn  after  tbe  act  took  effect  it  was  not 
barred  by  limitations. 

[Bid.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quieting  Titie,  §  63.] 

4.  Statutos— Pbospeotivb  Ofebatioit. 

Act  March  6,  1903,  requiring  plaintiff  in 
a  suit  to  set  aside  a  tax  deed  to  offer  to  re- 
fund taxes  and  penalties  paid  by  the  purchaser, 
etc.,  is  prospective  only  in  operation,  and  does 
not  apply  to  tax  deeds  or  sales  of  land  for  taxes  . 
or  to  taxes  paid  prior  to  the  date  the  act  took 
effect 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  U  350-355.] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; Robert  A.  Anthony,  Judge. 

Action  by  Henry  C.  Haarstick  against  J. 
P.  Gabriel  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Affirm- 
ed. 

Moses  Whybark,  M.  R.  Smith,  D.  M.  Tes- 
reau,  and  B.  B.  Cahoon,  Sr.,  for  appellants. 
John  C.  Brown  and  J.  H.  Chitwood,  for  re- 
spondent 

VALLIANT,  J.  Suit  under  section  680, 
Rev.  St  1899,  to  quiet  title  to  80  acres  of  land 
In  Madison  county.    Tbe  petition  Is  In  the 
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nsaal  form,  and  states  that  plaintiff  Is  the 
owner  In  fee  of  the  land  described;  that  de- 
fendants claim  some  title  to  It  the  nature  of 
whl<^  plaintiff  does  not  know.  The  prayer 
la  that  the  court  ascertain  and  adjtadge  the 
title  as  between  plaintiff  and  defendants. 
The  answer  denies  that  plaintiff  owns  any 
Interest  In  the  land  and  asserts  full  title  In 
defendants.  It  then  goes  on  to  state  that 
plaintiff  acquired  title  to  the  land  In  1879; 
that  be  then  and  has  ever  since  resided  in 
St  Louis,  and,  although  amply  able  to  pay 
taxes  on  the  land,  neglected  and  refused  so 
to  do,  and  In  consequence  It  was  sold  for 
taxes  tn  18S2  and  the  sheriff's  deed  was  then 
duly  recorded,  and  defendants  bold  title  de- 
rived from  that  sale;  that  from  that  day  to 
this  plaintiff  has  never  paid  any  taxes,  but 
the  defendants  and  those  under  whom  they 
daim  have  paid  all  taxes  as  they  accrued,  to 
the  amount,  with  what  was  paid  at  the  sher- 
iff's sale,  to  about  $500.00;  that  plaintiff  by 
his  conduct  has  abandoned  the  land  and  has 
been  gnilty  of  such  laches  as  ought  to  pre- 
clude his  recovery  In  this  suit  Then,  for  a 
third  defense,  the  answer  refers  to  the  act 
of  March  6,  1908,  which  requires  a  party 
when  suing  to  set  aside  a  tax  deed  to  tender 
in  his  petition  or  offer  to  pay  the  amount  of 
taxes  and  penalties  his  adversary  has  paid 
In  acquiring  the  tax  title  and  the  taxes  he 
has  since  paid,  and  prays  that,  if  the  court 
should  adjudge  the  title  to  be  in  plaintiff,  it 
require  the  plaintiff  to  reimburse  defendants 
ttT  their  expenditures  in  payment  of  taxes, 
eta,  and  charge  the  amount  of  same  as  a 
lien  on  the  land.  At  the  trial  plaintiff  Intro- 
duced a  patent  and  deeds  bringing  the  title 
from  the  government  down  to  himself  show- 
ing a  perfect  paper;  title  vesting  in  him  in 
1869.  Defendant  Introduced  evidence  as  fol- 
lows: The  record  of  the  circuit  court  of 
Madiaon  county  in  a  suit,  wherein  the  county 
collector  was  plaintiff  and  H.  C.  Haarstick 
was  defendant,  and  in  which  it  was  adjudg- 
ed that  the  state  had  a  lien  on  this  land  for 
taxes  delinquent  for  several  years,  amount- 
ing to  ^.83,  and  it  was  adjudged  that  the 
land  be  sold  to  satisfy  the  Judgment  It  was 
alleged  in  the  petition  that  the  owner,  H,  O. 
Haarstick,  was  a  nonresident  of  the  state; 
thereupon  an  order  of  publication  was  made 
against  H.  0.  Haarstick,  and  It  was  so  pub- 
lished. The  records  of  the  county  showed 
at  that  time  that  the  title  stood  in  the  name 
of  Henry  C.  Haarstick.  The  Judgment  In  the 
tax  suit  was  by  default  The  sheriff  sold  the 
land  under  that  Judgment  and  executed  a 
deed  to  the  purchaser  which  was  recorded 
December  21,  1882.  The  defendants'  title 
is  based  on  that  deed.  Subsequently  there 
was  another  suit  by  the  collector  for  the 
taxes  of  1896  and  1897,  In  wlilch  suit  one  L. 
N.  tx>rd  and  one  Charles  Hockaday  and  "all 
unknown  claimants  and  owners"  were  made 
parties  defendant  and  publication  against 
the  defendants  so  named.  A  Judgment  by 
defaalt  was  rendered  In  that  rait,  execntloa 


and  sale  followed,  and  sheriffs'  deed  executed 
and  duly  recorded.  Defendants  own  what- 
ever title  passed  under  tliat  sale.  There  was 
testimony  of  defendants  tending  to  show  that 
they  had  paid  all  the  taxes  on  the  land  from 
1870  to  date.  Including  the  taxes  and  penal- 
ties covered  by  those  two  Judgments  and 
sheriffs'  sales,  which  aggregated  about  $500. 
Bespondent  says  that  the  abstract  is  imper- 
fect on  that  point  because  it  falls  to  produce 
the  evidence  which  defendants  offered  to 
prove  payment  of  the  taxes  for  some  of  the 
years,  and  which,  if  produced,  would  show 
that  the  taxes  so  claimed  to  have  been  paid 
were  not  assessed  according  to  law,  and  hence 
not  lawful  taxes.  The  land  Is  unimproved,  and 
has  not  been  in  the  actual  occupation  of  any 
one.  The  Judgment  In  the  circuit  court  was  for 
the  plaintiff,  adjudging  the  title  to  be  entire- 
ly in  him  and  that  defendants  have  no  inter- 
est In  the  land.  From  that  Judgment,  defend- 
ants have  prosecuted  this  appeal. 

Defendants  do  not  now  contend  that  they 
have  any  title  by  force  of  their  sheriffs'  deeds, 
but  they  do  contend  that  the  plaintiff  has 
been  guilty  of  such  laches  as  preclude  Iilm 
from  recovery  at  this  late  day,  and  that  he 
Is  barred  by  the  statute  of  limitations,  or,  If 
he  is  entitled  to  the  land,  he  should  at  least 
be  required  to  reimburse  defendants  for  the 
taxes  they  have  paid. 

1.  The  doctrine  of  laches  as  a  box  to  an  as- 
serted right  is  a  creation  of  equity  Jurispru- 
dence, and  though  it  has  some  analogy,  in 
its  application,  to  the  statute  of  limitations, 
yet  it  differs  from  that  and  rests  on  its  own 
equitable  grounds.  Like  all  purely  equitable 
doctrines,  it  is  applied  only  when  the  equity 
of  the  case  demands  it  We  do  not  think  the 
drcumstances  of  this  case  demand  Its  ap- 
plication. Defendant's  testimony  tends  to 
show  that  the  plaintiff,  who,  although  he  haa 
held  the  legal  title  since  1869,  yet  has  never 
been  In  possession  of  the  land,  and  has  never 
paid  any  taxes  on  it  during  all  that  period, 
more  than  30  consecutive  years.  Those  facts 
would  have  been  sufficient  to  have  barred 
the  plaintiff,  under  section  4268,  Rev.  St 
1899,  called  the  30-year  limitation,  if  the 
land  had  been  in  the  lawful  possession  of  de- 
fendants or  one  under  whom  they  claim  at 
any  time  after  10  years  after  the  title  had 
emlnated  from  the  government  and  for  one 
year  before  the  plaintiff  brought  this  snlt 
but  the  fact  is  the  land  has  never  been  In  tlie 
actual  possession  of  any  one.  Therefore  that 
statute  does  not  apply.  In  the  brief  for  de- 
fendants It  is  said  that  in  Burkham  v.  Mane- 
wal,  195  Mo.  600,  94  S.  W.  620,  It  is  intimated 
that  five  years  Is  the  limitation  in  which  to 
bring  suit  under  section  650,  Rev.  St  1899, 
the  statute  under  which  this  snlt  was  brought 
Bat  this  is  a  mlsuqderstandlng  of  what  was 
said  in  that  case.  The  words  quoted  by  the 
counsel  in  their  briefs  from  that  case  are: 
"The  plaintiff  could  not  have  brought  his 
•nit  before  tlie  act  of  1887  gave  him  the  right 
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to  do  so,  and  since  he  has  brought  It  wltbln 
fiTO  yean  of  that  time  he  Is  not  barred  by 
the  Btatate  of  limitations,  and  la  not  guilty 
of  such  laches  aa  would  bar  him  In  equity, 
even  If  this  were  a  suit  In  equity."  The  de- 
fendant In  that  case  was  not  contending  that 
the  plalntUf  was  barred  by  any  statute  of 
limitation,  but  was  urging  that  he  had  been 
guilty  of  laches,  and.  In  the  discussion  of  the 
doctrine  of  laches,  the  court  was  led  to  refer 
to  the  analogous  subject  of  the  statute  of 
limitations.  The  mention  of  five  years  In 
that  connection  was  only  the  mention  of  the 
fact  In  that  case,  and  it  would  have  been  to 
the  same  effect  If  It  had  been  said  that  the 
suit  was  brought  within  one  year  after  the 
passage  of  the  act,  and  therefore  not  barred. 
If  such  had  been  the  fact  In  that  case.  The 
act  of  1897,  now  section  660,  Bev.  St  1899, 
does  not  prescribe  any  period  within  which 
suit  must  be  brought,  but,  as  the  suit  Is  one 
to  determine  and  quiet  title  to  land,  it  falls 
under  the  head  of  real  actions,  the  limita- 
tions for  which  are  prescribed  In  article  1 
of  chapter  48,  Rev.  St  1899,  and  not  under 
article  2  of  that  chapter,  which  relates  to  per-  - 
•onal  actions.  This  suit  was  begun  June  9, 
1903,  less  than  seven  years  after  the  act  of 
1897  went  into  effect.  It  Is  not,  therefore, 
barred  by  the  statute  of  limitations. 

2.  Defendants  insist  that  under  the  act  of 
March  6,  1903  (Acts  1903,  p.  254),  plaintiff 
cannot  maintain  this  suit  which  they  argue 
is  In  effect  a  suit  to  set  aside  their  tax  deeds, 
without  tenderhig  to  them  the  taxes  paid  by 
them  and  by  those  under  whom  they  claim. 
The  argument  is  that  the  act  of  Mardi  6, 
1903,  which  requires  a  plaintiff,  whom  he 
brings  suit  to  get  rid  of  a  tax  title  held  by 
his  adversary  under  a  deed  which  he  asserts 
Is  invalid,  to  offer  In  his  petition  to  pay  or 
refund  all  the  taxes  and  penalties  which  his 
adversary  or  those  under  whom  he  claims  has 
or  have  paid,  and  that  that  being  a  remedial 
statute.  It  Is  both  retrospective  and  prospec- 
tive and  calls  for  the  reimbursing  of  defend- 
ants for  taxes  paid  by  them  before  the  pas- 
sage of  that  act.  A  statute  that  would  un- 
dertake to  impose  a  legal  liability  for  a  past 
transaction,  which  was  not  imposed  by  the 
law  as  It  was  when  the  transaction  occurred, 
would  be  in  violation  of  section  15  of  article 
2  of  our  state  Constitution,  which  forbids  the 
enactment  of  a  statute  retrospective  in  its 
operation.  But  a  statute  which  is  merely 
remedial,  affording  a  remedy  for  the  redress 
of  an  Infringement  of  an  already  existing 
right  or  the  enforcement  of  an  already  exlst- 
ig  obligration,  may  be  retrospective  in  its  ac- 
tion without  violating  the  constitutional  pro- 
vision above  mentioned.  Potter's  Dwarrls, 
p.  470-472;  Lewis'  Southerland  Stat.  Con- 
struction (2d  Ed.)  i  885,  and  following.  Be- 
fore the  act  of  March  S,  .1903,  there  was  no 
legal  liability  on  the  owner  of  land  to  refund 
to  a  man  the  money  he  may  have  paid  in  a 
vain  effort  to  obtain  a  tax  title  to  the  prop- 
mrtj.    In  mcb  case  the  man  who  so  paid  out 


his  money  was  regarded  In  law  as  a  mere 
volunteer  who  acquired  no  right  by  his  oot- 
lay,  and  the  owner  was  under  no  obligation  te 
him.  And  so  the  law  was  when  these  de- 
fendants; or  those  under  whom  they  dalm, 
laid  out  their  money  for  the  sheriffs'  deeda 
they  hold  and  for  the  taxes  they  have  paid  on 
this  land.  But  by  the  act  of  March  6,  1903, 
a  new  legal  obligation  was  imposed  on  an 
owner  who  should  suffer  his  land  to  be  sold 
for  taxes — an  obligation  that  did  not  exist 
befor&  It  was 'the  obligation  to  refund  or 
offer  to  refund  to  the  holder  of  the  tax  deed 
the  taxes  that  had  been  paid  and  Interest 
thereon.  Bat  the  obligation  created  by  that 
act  cannot  be  carried  back  to  cover  the  sb«- 
UTs  sale  under  the  Judgment  for  taxes  ia 
1882,  under  which  the  defendants  dalm  t0 
cover  the  taxes  paid  by  them  sbice  1882,  be- 
fore the  passage  of  the  act  because  to  do  bo 
would  be  to  impose  a  legal  liability  on  the 
plaintiff  for  transactions  for  which  when  they 
occurred  there  was  no  such  liability.  It 
would  be  to  give  to  the  act  a  retrospective  op- 
eration which  our  Oonatltutlon  forbids.  The 
act  of  March  6,  1908,  does  not  apply  to  tax 
deeds  or  sales  of  land  for  taxes,  or  to  taxea 
paid  prior  to  the  date  the  act  took  df  ect  and 
since  all  the  money  paid  by  defendants  ot 
those  under  whom  they  claim  was  paid  prior 
to  that  date  they  are  not  entitled  to  recover 
It  m  this  suit 

This  is  the  construction  which  our  St. 
Louis  Court  of  Ai^ieals  has  given  the  act  of 
March  6,  1903  (Petrlng  v.  Current  River  It. 
A  C.  Ca,  111  Mo.  App.  S78,  86  S.  W.  83),  and 
which  this  court  also  In  Manwarring  v.  Mis- 
souri, L.  &  M.  Co.,  infra  (not  yet  offldally 
reported)  has  given  it  It  is  also  the  view 
taken  by  the  trial  Judge  in  this  case,  and 
It  Is  correct 

The  Judgment  is  affirmed.    All  concur. 


MANWARRING  v.  MISSOURI  LUMBER  & 
MINING   CO. 

(Supreme  Court  of  Missonii,  Division  No.  2. 
Dec.  22,   1906.) 

1.  Taxatioh— Tax    Tms— Dkxo    Recobds— 

NonoB. 

The  rule  that  every  person  not  having 
actual  notice  as  to  who  is  the  real  owner  of 
lands  other  than  as  Indicated  by  the  deed  rec- 
ords is  entitled  to  rely  on  such  record  is  in- 
applicable to  a  purchaser  under  a  Judgment  la 
a  back-tax  suit  brought  against  the  apparent 
owner  of  the  land  where  the  deed  from  such 
apparent  owner  has  been  recorded  and  the 
book  containing  the  record  is  destroyed  by  fire 
before  suit  brought  for  the   taxes. 

2.  Saicb — Defenses— Lachxb. 

Where  defendant  acquired  title  to  the 
land  in  controversy  in  June,  1899,  and  suit  was 
not  brought  against  it  to  quiet  title  under  a 
Judgment  for  oack  taxes  until  August  190S^ 
defendant  was  not  then  Iwrred  by  laches  to 
assert  that  the  taxes  had  been  Improperly  as- 
sessed. 

[Ed.  Note.— For  eases  in  point  ses  Cent  Dig. 
vol.  4.5,  Taxation,  {   1397.] 
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3.  Saub  —  RccovKBT  or  TAzaa  —  Statutes— 

CoNBTBUCnOH. 

Ii«wa  1903,  pp.  254,  2BXi,  relatins  to  milts 
tor  vacatioii  of  tax  deeda,  iwoyide  that  all 
tazea  i>aid  by  the  "defendant"  or  other  persons 
and  his  grantors,  or  by  those  nnder  wbom  he 
claims  with  interest  to  the  date  of  the  judg- 
ment In  onch  suit,  may,  in  the  event  that  judg- 
men  be  adverse  to  the  defendant,  constitate  a 
lien  on  the  landa  recovered  or  in  controversy, 
and  makes  it  a  condition  precedent  to  the 
maintenance  of  such  suit  that  the  plaintiff 
■hall,  in  his  petition,  offer  to  refund  to  the 
defendant  all  taxes  paid  by  the  defendant  or 
other  persons,  etc.  Held,  that  such  act  had 
no  application  to  a  "plaintiff"'  claiming  under 
a  tax  deed  in  a  suit  to  quiet  his  title  to  the 
property. 

4.  STATons— Passaoe  Arnm  Suit. 

Where  plaintiff  brought  suit  to  quiet  title 
to  certain  land  under  a  tax  deed,  he  was  not 
entitled  to  the  benefit  of  Laws  1903,  pp.  254, 
206,  relating  to  actions  to  set  aside  tax  deeda, 
etc.,  wliich  was  passed  after  the  suit  was  com- 
noiced. 

[Ed.  Note. — For  cases.in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {f  350-3^.] 

5.  SAM»— PEOSPECnVK  Opkbation. 

Laws  1903,  pp.  254,  255,  requiring  persons 
■ning  to  aet  asiae  tax  deeds  to  tender  the 
amoost  for  which  the  property  was  sold,  to- 
gether with  taxes  snbseqnently  paid,  etc.,  were 
prospeotive  in  operation  only,  and  had  no  ap- 
plication to  taxes  paid  prior  to  its  enactment 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  H  350-^2.] 

Appeal  from  Circuit  Court,  Sbannon  Coun- 
ty; W.  N.  Evans,  Judge. 

Action  by  Joshua  Manwarrlog  against  the 
Missouri  Lumber  &  Mining  Oompany.  From 
a  Judgment  In  favor  of  defendant  but  find- 
ing that  plalntilt  was  entitled  to  a  Hen  on 
the  land  in  GontroverBj,  both  parties  appeal. 
Reversed  on  plaintiff's  appeal,  and  affirmed 
on  defendant's  appeaL 

O.  It.  Haydon  and  Jas.  Orchard,  for  plain- 
Ufl.  John  O.  Brown  and  Orr  Sc  Luster,  for 
defendant 

BURGESS,  P.  J.  This  cause  Is  before  this 
court  upon  cross-appeals.  On  the  2d  day  of 
August,  1902,  plaintiff  instituted  this  Bult 
under  section  650,  Rev.  St  1899,  to  deter- 
mln«  interest  and  quiet  the  title  to  several 
hundred  acres  of  land  described  in  the  peti- 
tion of  which  he  claimed  to  be  the  owner  and 
to  have  title  to  which  in  fee  simple,  and  al- 
leging that  the  defendant  claims  some  title, 
estate,  or  Interest  in  and  to  all  of  said  lands 
adverse  to  the  title  of  the  petitioner.  On 
September  8,  1902,  defendant  filed  Its  answer 
to  plaintiff's  petition,  in  which  It  denied  that 
plaintiff  had  any  title  or  interest  In  said 
lands,  and  alleging  title  in  defendant  com- 
pany. On  March  6,  1908,  the  Legislature 
passed  an  act  (Laws  1903,  pp.  254,  256)  which 
took  effect  June  21,  1903,  "relating  to  the 
setting  aside  of  tax  deeds,"  which  provides 
"that  no  suit  or  action,  In  any  of  the  courts 
of  this  state,  either  at  law  or  in  equity,  stiaU 
hereafter  be  maintained  by  any  person  or 
corpoilitions,  against  any  other  person  or 
corporations,  for  the  determination  of  the 
title  to,  or  for  the  recovet7  of  tiie  possession 


of,  any  lands,  which  sliall  hare  been  sold  for 
taxes,  or  any  Interest  In  any  such  lands,  or 
for  the  setting  aside,  or  cancellation  of  any 
tax-deed  or  sale  of  land  for  taxes,  alleged 
to  have  be«i  void,  voidable  or  defective,  un- 
less such  person  or  corporation  so  seeking  to 
recover  such  lands,  or  some  interest  therein, 
or  the  setting  aside  of  such  tax-deed  or  tax- 
sale,  shall  In  his  petition  offer  to  refund  to 
the  defendant  therein,  or  to  such  other  per- 
son or  corporation,  from  whom  and  against 
whom  such  recovery  is  sought  in  such  action, 
all  taxes  paid  by  such  defendant  or  other 
persons,  and  Ills  grantors,  remote  or  im- 
mediate, or  by  those  nnder  whom  he  claims, 
together  with  Interest  thereon  from  the  date 
of  payment  of  such  taxes  to  the  date  of  the 
judgment  in  such  action.  No  actual  tender 
shall  be  required  to  be  made  by  such  plain- 
tiff, or  other  person  seeking  such  recovery 
or  cancellation  of  such  deed,  but  It  sbail  be 
deemed  sufficient  if  an  offer  to  pay  the  same, 
as  soon  as  the  amount  thereof  shall  be  ascer- 
tained, shall  be  made  and  set  out  In  such 
petition.  All  courts  before  which  any  such 
action  may  be  brought  or  maintained,  shall. 
If  the  Judgment  in  such  action  l>e  adverse  to 
the  defendant  or  defendants,  therein,  and  the 
recovery  of  such  land,  or  any  Interest  therein 
be  adjudged  or  decreed,  find  and  adjudge  by 
Its  decree  or  Judgment  the  amount  of  money 
due  to  the  defendant,  or  to  other  persons,  on 
account  of  taxes  or  interest  thereon  paid  as 
aforesaid,  by  defendant  or  his  grantors  as 
aforesaid;  and  all  such  courts  may,  if  such 
relief  be  prayed  for  In  the  answer  or  the 
other  pleading  of  the  defendant  or  other  per- 
son entitled  to  reimbursement  adjudge  and 
decree  that  the  amount  so  found  by  the  court 
or  a  Jury,  shall  be  and  constitute  a  lien  upon 
the  lands  recovered,  or  in  controversy." 
Thereafter,  on  September  16,  1903,  plaintiff 
flied  an  amended  petition,  containing  a  sec- 
ond count  in  which  for  the  first  time  be 
claims  that  his  title  is  based  upon  certain 
sheriffs'  deeds  for  taxes;  that  he  and  his 
grantor  have  paid  a  large  amount  of  taxes 
on  said  lands  for  the  year  1879  and  up  to 
and  including  the  year  189S.  He  asks  In 
this  second  count  to  be  reimbursed  for  all 
taxes  paid  by  him  and  that  the  amount  so 
paid  be  tleclared  a  lien  on  the  land,  pro- 
vided the  court  should  find  the  title  to  the 
land  to  be  In  the  defendant  Defendant 
filed  an  answer  to  plalntlflTs  amended  peti- 
tion, denying  that  plaintiff  had  any  Interest 
in  or  title  to  the  land,  and  alleging  the  title 
to  be  In  defendant  company.  The  trial  re- 
sulted In  a  finding  and  Jndgment  that  tlie 
defendant  was  the  legal  owner  of  the  land. 
The  court  al&o  found  that  the  plaintiff's 
claim  of  tlHe  was  based  upon  sheriffs'  deeds 
for  taxes,  and  that  by  virtue  thereof  he  had 
paid  and  extinguished  taxes  upon  the  land, 
which,  with  Interest  thereon,  amounted  to 
$438.16,  and  declared  the  same  to  be  a  lien 
upon  said  land.  In  due  time  defendant  filed 
motions  for  acv  trial  and  in  arrest  and  plalo' 
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tut  filed  bis  motion  for  a  new  trial,  all  of 
which  were  overruled,  and  exceptions  timely 
Bared  by  the  respectlTe  parties.  Both  par- 
ties appeal. 

Plaintiff  showed  a  derivative  title  from 
tbe  United  States  government,  which  Includ- 
ed tax  deeds  for  all  tbe  land  In  question  to 
liOgan  D.  Dameron  of  date  May  S,  1881.  These 
deeds  were  executed  by  the  sheriff  of  Shan- 
n(m  county  In  pursuance  of  sales  made  by 
the  sheriff  of  eald  county  nnder  Judgments 
rendered  against  the  apparent  record  owners 
of  said  land  for  delinquent  taxes,  npon  which 
said  Judgment  executions  had  been  duly  Is- 
sued. These  deeds  were  recorded  In  the  re- 
corder's office  of  said  county  on  May  6,  1881. 
Defendant  to  sustain  tbe  Issues  on  Its  part 
Introduced  the  following  evidence:  Defend- 
ant read  original  deed  from  Wm.  Genlnn  to 
Cosmore  O.  Bruce,  conveying  lots  2  and  8 
of  the  N.  W.  VI  and  lots  2  and  8  of  tbe  N. 
B.  %  of  section  8,  township  29,  range  8, 
dated  July  6,  18S9,  recorded  May  8,  1860,  In 
Book  C,  at  page  281,  of  tbe  Deed  Records 
of  Shannon  county,  Mo.,  and  re-recorded 
on  March  20,  1894,  In  Book  31,  at  page  293, 
of  the  Deed  Records  of-  Shannon  county,  Mo. 
Defendant  read  original  deed  from  Jacob 
Armor  to  Cosmore  Q.  Bruce  conveying  lots 
4  and  5  of  tbe  N.  E.  %  and  lots  4  and  5  of 
the  N.  W.  ^,  of  section  8,  township  29,  range 
2,  dated  July  6,  1859,  recorded  May  8,  1860, 
In  Book  O,  at  page  282,  of  the  Deed  Records 
of  Shannon  county,  Mo.,  and  recorded  March 
20,  1894,  In  Book  31,  at  page  295,  of  tbe  Deed 
Records  of  Shannon  county.  Mo.  Defendant 
then  read  a  quitclaim  deed  from  Emily  B. 
Smith  and  husband  and  Chas.  W.  Bruce 
and  wife  to  John  a  Brown,  dated  May  8, 
1896,  recorded  May  20,  1895,  In  Book  81, 
at  page  308,  conveying  all  the  lands  pur- 
chased by  Cosmore  O..  Bruce  and  described 
in  the  foregoing  deeds.  Next  a  warranty 
deed  from  William  Ritchie  to  Henry  B. 
Reeves  conveying  the  S.  %ofthe  S.  W.^and 
tbe  S.  1^  of  the  S.  E.  \i  of  section  11,  town- 
ship 29,  range  2  W.,  dated  March  29,  1860, 
recorded  January  6,  1870,  in  Book  O,  at 
page  133,  re-recorded  June  16,  1894,  in  Book 
31,  at  page  895.  Defendant  read  a  warranty 
deed  from  Henry  B.  Reeves  and  wife  to 
Alonzo  K.  Reynolds,  dated  June  9,  1860,  re- 
corded January  6,  1870,  in  Book  O,  at  page 
184,  and  re-recorded  on  June  16,  1884,  In 
Book  81,  at  page  397,  conveying  the  land 
last  above  described.  Tbe  record  of  this 
deed  was  destroyed  l>y  Are  <m  December  81, 
1870.  Defendant  read  a  quitclaim  deed  from 
Ohas.  S.  Reynolds  and  wife,  heirs  of  Alonzo 
K.  Reynolds,  to  John  C.  Brown,  dated  May 
2,  1884,  recorded  June  16,  1884,  In  Book  29, 
at  page  117,  conv^lng  the  land  last  above 
described.  Defendant  next  read  a  warranty 
deed  from  Bamett  Crrlck  to  A  L.  Whitely, 
conveying  the  N.  %  of  the  S.  W.  %  and  the  W. 
%  of  the  S.  B.  %  and  lot  1  of  tbe  N.  W. 
^.  and  lot  1  of  the  N.  E.  V*  of  section  8, 
township  28,  N.  of  range  2  W,,  dated  May 


9,  1859,  recorded  May  14,  1860,  In  Book 
O,  at  page  288,  and  re-recorded  Marctk 
16,  1894,  in  Book  81,  at  page  284.  Defendant 
then  read  a  warranty  deed  from  A.  L.  WUte- 
ly  to  Oeorge  W.  Manning,  conveying  tbe  land 
last  above  descrlt>ed,  dated  June  9,  1858, 
recorded  May  15,  1800,  In  Book  C,  at  page 
283,  and  re-recorded  March  16,  1894,  in  Book 
31,  at  page  285.  Defendant  then  read  a 
warranty  deed  from  Geo.  W.  Manning  to 
Michael  J.  Kine,  conveying  the  land  last 
above  described,  dated  January  11,  1867, 
recorded  January  31,  1870,  In  Book  O,  at 
page  189,  and  re-recorded  March  16,  1894, 
in  Book  31,  at  page  288.  At  the  time  of  tta« 
offering  hi  evidence  of  each  one  of  said  deeds 
by  defendant  plaintiff  objected  to  the  intro- 
duction of  the  deed  for  tbe  reason  that  the 
plaintiff's  claim  of  title  rested  upon  a  sherlfTs 
sale  nnder  an  execution  for  badt  taxes  for 
tbe  year  1878,  and  that  the  deed  in  evidence 
did  not  show  by  the  deed  to  ttave  been  re- 
corded before  the  sale  for  back  taxes  as 
shown  by  plaintiff's  deed,  which  objection 
was  overruled  by  tbe  court,  to  which  ruling 
the  plaintiff  excepted  at  the  time.  Defoidant 
offered  certified  copy  of  tbe  will  of  Michael 
J.  KIne  to  his  wife,  Bridget  M.  Kine,  be- 
queathing to  her  all  bis  property,  both  real 
and  personal,  dated  August  30,  1873,  record- 
ed June  8,  1878,  in  Will  Book  A,  at  page 
157.  Defendant  read  a  quitclaim  deed  from 
Bridget  M.  KIne  to  Missouri  Lumber  &  Min- 
ing Company,  dated  June  7,  1899,  recorded 
June  26,  1899,  conveying  all  of  tract  4.  De- 
fendant, by  agreement,  read  the  affidavits 
of  Emll  B.  Smith  and  Perry  Lewis,  the  for- 
mer showing  that  prior  to  her  marriage  witb 
Charles  B.  Sinlth  she  was  the  widow  of 
Cosmore  O.  Bruce,  who  resided  in  Lake  coun- 
ty, Ohio,  in  the  year  1859,  and  that  Smith 
died  in  tbe  year  1881,  and  left  one  son  Cbailet 
W.  Bruce  as  his  only  child  and  heir.  The 
affidavit  of  Perry  Lewis  was  to  the  effect 
tiiat  be  knew  personally  and  well  Alonxo 
R.  Reynolds  and  his  brother  Charles  S.  Rey- 
nolds, late  of  Erie  county,  Pa.,  during  their 
lifetime;  that  said  Alonzo  died  about  the 
year  1894,  leaving  no  mother,  father,  sistMv 
or  cbildroi  surviving  him;  that  he  did  leave 
bis  brother  Charles  S.  surviving  bim,  but  that 
he  also  died  about  the  year  1896.  Defendant 
then  read  in  evidence  a  quitclaim  deed  from 
John  O.  Brown  to  the  Missouri  Lumber  ft 
Mining  Company,  dated  June  8,  1888,  re- 
corded June  26,  1899,  in  Book  86,  p.  366, 
conveying  the  land  In  question  in  this  suit. 
Tbe  records  of  all  of  said  deeds  which  were 
recorded  prior  to  the  Slst  day  of  Dec«nber, 
1870,  were  destroyed  by  fire  at  that  date^ 
Plaintiff  Insists  that  the  tax  deeds  of 
May  5,  1881,  under  which  be  claims  title, 
being  based,  as  they  were,  npon  Judgments 
of  tbe  circuit  court  of  Shannon  county  for 
taxes  assessed  against  the  patentees  of  the 
land,  were  sufficient  to  vest  in  plaintUf  the 
legal  title  as  against  defendant,  who  claims 
mader  deeds,  the  record  of  which  was  burn* 
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«d  December  81,  1870 ;  It  not  appearing  tbat 
either  the  collector  or  purchaser  at  the  tax 
sale  bad  any  notice  of  said  deeds.  In  sup- 
port of  this  contention  plaintiff  relies  upon 
Vance  r.  Gorrlgan,  78  Mo.  94,  Payne  t.  Lott, 
90  Mo.  676,  3  S.  W.  402,  Brans  t.  Robber- 
son.  92  Mo.  192,  4  S;  W.  941,  1  Am.  St.  Rep. 
701,  and  Allen  t.  Ray,  06  Mo.  647,  10  8.  W. 
153,  which  hold  that  suits  for  taxes  against 
land  mnst  be  brought  against  the  record  owu- 
er  of  the  land,  and  that  every  person  not 
having  actual  notice  as  to  who  is  the  real 
owner  of  lands  other  than  as  Indicated  by 
the  deed  records  has  the  right  to  rely  upon 
the  records  provided  by  law  to  be  kept  for 
the  purpose  of  showing  such  ownership,  and 
that  a  purchaser  of  such  lands  at  a  s^le 
thereof  without  notice  under  a  judgment 
against  Uie  record  owner  for  bade  taxes 
will  be  protected  in  his  title  even  as  against 
the  true  owner.  But  this  rule  does  not  ap- 
ply to  a  purchaser  under  a  judgment  In  a 
back-tax  suit  brought  against  the  apparent 
owner  of  land  where  the  recorded  deed  from 
such  apparent  owner  has  been  recorded  before 
suit  brought  for  the  taxes,  although  the 
deed  book  containing  the  record  of  the  deed 
had  been  consumed  by  fire  before  the  bring- 
ing of  the  suit  In  such  drcimistances  the 
purchaser  at  the  tax  sale  Is  not  an  innocent 
purchaser  within  the  meaning  of  the  law  be- 
cause the  owner  does  all  the  law  requires 
of  him  In  placing  his  deed  upon  record,  and 
It  Is  no  fault  of  his  that  the  record  of  the 
deed  Is  destroyed.  Crane  v.  Dameron,  98 
Mo.  567,  12  S.  W.  251,  was  an  action  of  eject- 
moit  for  a  tract  of  land  In  this  same  county 
which  was  entered  by  Cyrus  K.  Brown  in 
1858,  and  on  the  10th  day  of  August,  1859, 
Brown,  by  warranty  deed,  conveyed  the 
land  to  tbe  plaintiff,  whose  deed  was  <ja 
the  5th  day  of  March,  1860,  filed  for  record 
in  the  office  of  the  recorder  of  said  county, 
and,  on  the  8th  of  March,  1860,  the  same 
was  recorded  among  the  land  records  of 
said  county,  in  Deed  Book  G,  at  pages  114 
and  115.  On  the  31st  of  December,  1871, 
Deed  Book  C  was  destroyed  by  fire.  The 
taxes  on  the  land  for  the  years  1871  to  1878, 
inclusive,  were  assessed  to  Brown.  A  suit 
for  delinquent  taxes  for  those  years  was 
Instituted  by  the  collector  of  said  county 
against  this  tract  of  land,  to  which  Brown 
was  made  the  party  defendant,  and  on  the 
«th  day  of  November,  1880,  Judgment  was 
rendered  for  the  taxes,  and  on  the  5th  day 
of  May,  1881,  the  land  was  sold  under  this 
judgment.  The  defendant  Dameron  became 
the  purchaser,  received  his  tax  deed  therefor, 
and  put  the  same  on  record  In  said  county. 
The  court  before  whom  the  case  was  tried 
without  a  jury  found  for  the  defendant,  and 
plaintiff  appealed. 

It  was  held  that  a  purchaser  under  a  judg- 
ment In  a  back-tax  suit  brought  against  the 
apparent  owner  of  land  will  not  be  protect- 
ed against  the  holder  of  a  recorded  deed 
from  such  apparent  owner,  although  the  deed 


book  containing  the  record  of  the  deed  had 
been  destroyed  by  fire  before  the  bringing  of 
the  suit  That  the  destruction  of  the  deed 
record  book  containing  the  record  of  the  deed 
did  not  In  contemplation  of  law  destroy  the 
deed,  nor  the  effect  of  Its  record.  Geer  v. 
Lumber  &  Mining  Co.,  134  Mo.  85,  34  S.  W. 
1099,  56  Am.  St  Rep.  489,  was  an  action  of 
ejectment  for  certain  lands  In  this  same  coun- 
ty. The  plaintiff  claimed  title  under  deeds 
made  by  the  sheriff  of  said  county  in  1881 
under  judgments  for  taxes.  Defendant 
claimed  title  under  deeds  from,  the  patentee 
of  the  land  to  one  Auld.  These  ieeia  were 
dated  In  the  60's  and  were  recorded  in  Shan- 
non county  in  1870.  After  their  record  the 
record  of  deeds  in  which  they  were  recorded 
was  destroyed  by  fire,  but  the  deeds  were  not 
again  recorded  until  after  the  tax  sales  un- 
der which  plaintiff  claimed.  It  was  held 
that  under  Revised  Statutes  1889,  {  2419,  pro- 
viding that  deeds  duly  acknowledged,  certified, 
and  recorded  "shall,  from  the  time  of  filing 
the  same  with  the  recorder  for  record  im- 
part notice  to  all  persons  of  the  contents 
thereof;  and  all  subsequent  purchasers  and 
mortgagees  shall  be  deemed  In  law  and  equity 
to  purchase  with  notice,"  the  recording  of  a 
deed  Is  notice,  although  the  records  were 
subsequently  destroyed;  and  the  purchaser 
at  a  tax  sale  under  a  Judgment  against  the 
apparent  owner  of  land  will  not  be  protected 
against  the  real  owner,  the  record  of  whose 
deed  was  destroyed.  Weir  v.  Lumber  Co.,  186 
Ma  888,  85  S.  W.  341,  was  an  action  nnder 
the  statute  to  ascertain  the  rights  of  the  re- 
spective parties  to  a  tract  of  this  same  class 
of  lands,  also  in  Shannon  county,  and 
the  same  rule  announced  as  in  Crane  v.  Dam- 
eron, supra,  and  Geer  v.  Lumber  Co.,  supra, 
and  those  cases  followed.  If  these  adjudica- 
tions are  sound  law,  as  we  think  they  are, 
it  necessarily  follows  that  defendant  was  the 
legal  owner  of  the  lands  In  question  at  the 
tine  of  the  beginning  of  this  suit  and  that 
the  court  was  correct  in  so  ruling.  There 
was  no  laches  upon  the  part  of  the  defendant 
In  this  case.  Weir  v.  Lumber  Co.,  supra. 
Another  contention  upon  the  part  of  plain- 
tiff is  that  even  though  his  title  be  held  in- 
valid, he  is  oititled  under  the  act  of  1903  to 
recover  all  the  taxes  paid  by  him  and  his 
grantors  at  and  subsequent  to  the  tax  sales. 
Upon  the  other  hand,  defendant's  position 
is  that  the  act  of  1903  only  applies  in  case 
the  taxes  are  paid  subsequently  to  the  taking 
effect  of  this  act  It  is  not  claimed  by  plain- 
tiff that  prior  to  this  act  recovery  could  be 
had  for  taxes  paid  by  a  person  under  circum- 
stances like  the  case  at  bar.  There  are  sever- 
al reasons  why  In  our  opinion  plaintiff  cannot 
invoke  the  aid  of  the  act  In  this  Instance. 
In  the  first  place,  the  act  confers  no  such 
right  upon  the  plaintiff,  who  sues  for  the  de- 
termination of  the  title  to,  or  for  the  posses- 
sion of,  land,  but  by  express  terms  provides 
that  all  taxes  paid  by  the  defendant  or  other 
persons,  and  bis  grantors,  remote  or  immedt- 
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ate,  or  by  tbose  under  whom  be  claims,  to- 
(etber  with  Interest  thereon  from,  the  date  of 
payment  of  such  taxes  to  the  date  of  the 
judgment  In  such  salt,  may.  In  the  event  the 
Judgment  be  adverse  to  the  defendant,  con- 
stitute a  ll«i  upon  the  lands  recovered  or  In 
controversy,  but  confers  no  such  right  upmi 
a  plaintiff.  Besides,  the  act  makes  It  a  con- 
dition precedoit  to  the  maintenance  of  such 
suit  that  the  plaintiff  therein  shall  In  his 
petition  offer  to  refund  to  the  defendant 
therein,  or  to  such  other  person  or  corpora- 
tion from  w&om  and  against  whom  such  re- 
covery is  sought,  all  taxes  paid  by  such  de- 
fendant or  other  person.  But,  notwithstand- 
ing these  plain  and  explicit  provisions  of  the 
act,  in  this  case  plaintiff  scelss  to  avail  him- 
self of  the  terms  of  the  act  Just  as  he  might 
do  If  he  were  the  defendant  In  the  case,  and 
this,  too,  in  the  face  of  the  provisions  of  the 
act  to  the  contrary.  The  act  is  in  derogation 
of  the  common  law,  and  should  be  strictly 
construed,  but  it  would  require  a  very  liberal 
and  unwarranted  constructlmi  to  give  it  the 
construction  sought  to  be  placed  upon  it  by 
plaintiff. 

Second.  The  act,  having  been  passed  sab- 
seqnently  to  the  institution  of  this  salt,  can- 
not affect  the  rights  of  the  Interest  <tf  the 
parties  thereto.  As  a  gmeral  rule  the  plain- 
tiff most  recover.  If  at  all,  upon  a  cause  of  ac- 
tion existing  at  the  commencement  of  the 
suit  Barber  A8i>halt  Paving  Company  r. 
Ridge,  lao  Mo.  876,  68  S.  W.  1013.  Not  only 
this,  but  to  permit  the  plaintiff  to  Invoke  the 
provisions  of  the  act  In  bis  behalf  in  this 
case  would  be  to  give  It  a  retrospective  effect, 
whldi  cannot  be  done  in  the  absence  of  some 
provision  in  the  act  indicative  of  the  Intent 
of  the  Leglslatore  that  it  should  have  such 
effect  Haarstldc  ▼.  Gabriel  (not  yet  officially 
reported)  98  S.  W.  760.  It  creates  rights 
which  did  not  exist  before  Its  passage,  and 
expressly  provides  that  hereafter — that  is, 
after  this  act  takes  effect — no  suit  shall  be 
maintained,  etc.,  clearly  Indicating  that  the 
act  was  Intended  to  be  prospective  rather 
than  retrospectlT&  The  act  was  before  the 
St  Louis  Goort  of  Appeals  for  construction 
In  the  case  of  Petring  v.  Current  River  Land 
&  Oattle  Ckunpany,  111  Mo.  App.  873,  86  S. 
W.  833,  and  it  was  held  that  It  was  inro- 
spectlve,  but  applied  to  future  tax  sales  only. 

Ooode,  J.,  In  speaking  for  the  court  in  that 
ease,  said:  "The  sale  itself  occurred  more 
than  2i  years  before  the  act  took  effect,  and 
the  taxes  were  all  paid  prior  to  Its  taking 
effect.  Tb9  qaeetioa  In  the  case,  therefore, 
is  whether  the  act  embraces  those  past  trans- 
actions, and  the  reimbursement  of  the  de 
feadant  for  Its  outlay  may  be  made  a  con- 
dition on  which  the  plaintiff  will  be  afforded 
the  redress  they  pray.  Our  ConsUtntlon 
forbids  the  enactment  by  the  Ooieral  Assem- 
bly of  laws  retrospective  In  their  operatlOD. 
Const  art  2,  {  16.  If  the  proposition  In- 
volved was  one  of  constitutional  law,  oiir 


Jurisdiction  would  not  Include  It;  bat  we  re- 
gard it  as  one  of  interpretation — ^the  mi^nlng 
of  the  statute,  instead  of  Its  constitutionality. 
It  Is  an  established  rule  for  the  Interpreta- 
tion of  legislative  acts  that  they  shall  be  coo- 
stmed  as  prospective  in  intention  and  ap- 
plication, and  not  retrospective,  unless  their 
language  calls  for  retroactive  operation. 
Thompson  v.  Smith,  8  Mo.  723;  State  ex  rel. 
Parker  v.  Hompson,  41  Mo.  25;  State  ex 
rel.  Blakeman  v.  Hays,  52  Mo.  578;  State  ex 
rel.  City  of  Moberly  v.  FergusMi,  (B  Mo.  77; 
Leete  v.  State  Bank,  115  Mo.  134,  21  S.  W. 
T8&  The  language  of  this  act  looks  to  tli» 
future.  It  says  no  salt  or  action  shall  here- 
after be  maintained  for  the  determination  of 
the  title  to,  or  for  the  recovery  of  possession 
of,  any  lands  which  shall  have  been  sold  for 
taxes,  etc.  The  lang:uage  imports  fatnre 
sales,  and  affords  no  room  for  a  constmctloii 
which  would  extend  the  remedy  provided  l^ 
the  act  so  as  to  cover  prior  transactions,  efen 
if  such  construction  was  favored,  but  it  Is 
discountenanced.  The  doctrine  that  statutes 
will  be  held  to  operate  prospectively,  when 
their  language  permits  that  ruling,  has  been 
applied  to  just  such  cases  as  tUs  on&  Au- 
ditor (General  v.  SnpervisorSt  76  Mich.  295, 
42  N.  W.  1101;  A.  Inv.  Co.  v.  Thayer,  7  a  D. 
72,  03  N.  W.  233;  Moody  ▼.  Hoskins,  64  Miss. 
468,  1  South.  622.  The  only  theory  on  which 
it  can  be  contended  that  the  act  In  question 
ought  to  have  a  retrospective  operation  Is 
that  It  relates  exclusively  to  the  remedy,  and 
not  to  the  right  Acts  changing  remedies  in 
any  way  that  does  not  destroy  or  impair 
vested  rights  are  excluded  from  the  rule  In- 
validating retrospective  laws,  even  where 
they  are  Intended  to  retroact  But  remedial 
laws  are  not  allowed  a  retroactive  <^>eratlc« 
when  they  create  an  additional  disability  or 
new  defense,  or  otherwise  impalrvested  rights. 
Missouri  cases,  cited  above ;  Cough  v.  Jeffries, 
4  Burr.  2400;  Dash  v.  Van  Kleech,  7  Johns. 
(N.  Y.)  477,  6  Am.  Dec.  291;  Wade  on  Retro- 
spective Laws,  {  196  et  seq.  The  courts  have 
announced  widely  different  (pinions  as  to 
when  statutes  changing  remedies  and  oiact- 
ed  to  operate  retrospectively  so  far  Impair 
vested  rights  as  to  be  onconstitutional  and 
InvaJtd.  We  have  no  occasion  to  look  Into 
the  authorities  on  the  subject  The  langnage 
of  the  statute  Ui  question  calls  for  futore 
operation  only,  and  should  not  be  Interpreted 
to  retroact  merely  becanse  that  Interpreta- 
tion would  be  equitable,  and  enforce  an  ob- 
ligation morally  incumbent  on  the  plaintiffs 
to  repay  the  taxes  on  their  land  which  the 
defendant  has  discharged.  Such  an  inter- 
pretation would  disregard  the  langnage  of 
the  act" 

Onr  conclusion  la  that  the  judgment  In  so 
far  as  It  is  In  favor  of  defendants  should  be 
affirmed,  bnt  in  so  far  as  It  is  In  favM'  of 
plaintiff  for  taxes  paid  npon  the  lands  and 
declaring  the  same  to  be  a  lien  thereon  it 
should  be  reversed.  It  is  so  ordered.  All 
concur. 
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STEWART  V.  LEAD  BELT  LAND  CO.  at  at 

(SupreoM  Court  of  Miaaouri,  Dmaion  No.  1. 
Dec   22,  1006.) 

1.  QuTKTiHo    Tm*— Trru    of    PuaHTOT— 
Plkadino— Fboof. 

A  plaintiff  in  a  snit  onder  Rev.  St  1890, 
I  660,  providing  that  a  person  claiming  any 
title  in  real  estate,  legal  or  equitable,  certain 
•r  contingent,  present  or  in  reversion  or  re- 
mainder, may  institute  an  action  against  any 
person  claiming  any  interest  in  such  property 
to  determine  tbe  title  thereto,  who  restricts 
his  claim  by  his  petition  to  •  fee-simple  title 
most,  to  recover,  prove  a  fee^lmple  title. 

SEA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  41,  Quieting  Tltie,  |  85.] 

2L   EVIDBNCB— DOCDMKKTABT      BVIDKNCE— AU- 
THENTICATIOR. 

Under  Rev.  St.  1899,  |  3094,  providing 
lliat  copies  of  attries  made  on  the  books  of  the 
office  of  a  register  or  receiver  of  a  United 
States  Land  Office,  certified  by  the  register  or 
receiver  to  be  correct,  shall  be  received  in  evi- 
dence, a  county  platbook  of  entries  made  on 
the  books  of  the  office  of  a  rwister  or  receiver 
of  a  United  Sutes  I^nd  Office,  not  certified 
by  the  raster  or  receiver,  Is  inadmissible  in 
evidence  to  prove  that  a  patent  to  land  was 
made  by  the  federal  government  to  an  in- 
dividuaL 

(Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vw.   20,   Evidence,   {   1304.J 

Appeal  from  Circuit  Cburt,  Madison  Coun- 
tjr;    Robert  A.  Anthony.  Judge. 

Action  bj  James  W.  Stewart  against  tlie 
Lead  Belt  Land  Company  and  otbera  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

M.  R.  Smith,  Moses  Whybark,  B.  B.  Ca- 
boon,  8r.,  and  David  M.  Tesreau,  for  appel- 
hmt    B.  D.  Anthony,  for  respondent 

LAMM,  J.  Snit  to  determine  interests  In, 
and  quiet  title  to,  200  acres  of  land  in  Madi- 
son county,  instituted  July  20,  1903.  Judg- 
ment for  plaintiff.    Defendants  appeal. 

The  petition,  omitting  caption  and  signa- 
tare,  follows:  "Plaintiff,  for  a  cause  of  ac- 
tion against  defendants,  states  that  be  Is  the 
owner  In  fee  simple,  and  claims  the  title  to 
tbe  following-described  real  estate  lying, 
being  and  situate  in  the  county  of  Madison,  in 
tbe  state  of  Missouri,  to  wit:  The  northeast 
f  narter  of  section  thirty-six  (86),  In  township 
ttiirty-three  (33),  In  range  seven  (7)  east,  and 
tbe  northeast  quarter  of  northwest  quarter 
of  tbe  same  section,  township,  and  range  as 
at>OTe,  all  in  Madison,  containing  two  hun- 
dred acres,  more  or  less.  Plaintiff  further 
states  that  the  defendant  Iicad  Belt  Land 
Company  is  a  corporation  organized  under  the 
general  and  special  laws  of  the  state  of  Mis- 
souri, and  as  such  corporation  and  as  such 
trustees  and  beneflclaries  In  a  deed  of  trust 
on  above-described  land,  claims  some  titie. 
Interest,  or  estate  in  and  to  said  premises, 
the  nature  and  character  of  which  claim  Is 
unknown  to  plaintiff  and  cannot  be  described 
herein,  except  such  claim  is  adverse  to  plain- 
tiff. Wherefore,  the  plaintiff  prays  the  court 
to  try  to  [sic]  ascertain  and  determine  tbe 


estate,  title,  and  interest  of  tbe  plaintiff  and 
defendants  herein  respectively  In  and  to  the 
real  estate  aforesaid,  and  to  define  and  ad- 
judge by  Its  Judgment  or  decree,  tbe  title, 
interest,  and  estate  of  tbe  parties,  plaintiff 
and  defendants,  severally,  In  and  to  tbe 
aforesaid  premises,  and  for  costs  in  this  be- 
half expended." 

The  only  answer  In  the  record,  that  of  tbe 
Lead  Belt  Land  Company,  is  as  follows: 
"Comes  now  the  defendant  In  tbe  above-en- 
titled cause,  and,  for  its  answer  to  plaintiff's 
petition'  in  this  behalf,  denies  every  allega- 
tion, statement,  and  averment  therein  con- 
tained, and  all  knowledge  or  Information 
sufficient  to  form  a  belief  thereof,  except  the 
admission  by  averments  In  plaintifTs  petition 
as  to  Its  title  and  claims  to  tbe  premises 
described  in  bis  petition,  and  bi  tills  connec- 
tion. It  avers  that  it  has  full  and  complete 
titie  to  said  premises  and  prays  that  it  may  be 
discharged  hereof  with  costs  of  suit  Fur- 
ther answering,  defendant  avers  that  plain- 
tiff la  prosecuting  this  cause  against  it  wltb 
full  knowledge  of  when  It  obtained  title  to 
tbe  premises  described  in  bis  petition,  of  the 
exact  "nature  and  character'  of  Its  title,  and 
claim  of  title,  and  Its  muniments  of  titie, 
and  of  its  t>ona  fide  belief  in  the  goodness  of 
such  title,  and  yet,  notwithstanding  sncb 
knowledge  of  defendants'  title,  plaintiff  will- 
fully refuses  to  plead  such  facts  in  his  peti- 
tion, but  knowingly  suppresses  them.  And 
defendant  avers  that  plaintifTs  petition  does 
not  state  facts  sufflcloit  to  constitute  a  cause 
of  action;  wherefore,  defendant  says  that 
plaintiff,  under  bis  petition,  is  not  entitled  to 
recover,  and  that  bis  suit  Is  by  virtue  of  sec- 
tion 1  of  an  act  of  the  Legislature  of  Mis- 
souri, approved  March  6,  1903  [Act  1903,  p. 
254],  entitled  'An  act  relating  to  setting  aside 
of  tax  deeds,'  should  be  dismissed  and  defend- 
ant prays  that  said  cause  be  dismissed." 

The  replication  reads  thus  (the  part  in  ital- 
ics being  struck  out  on  motion  of  defendant): 
"Now  comes  the  plaintiff,  and  for  reply  to  de- 
fendant's answer,  denies  each  and  every  alle- 
gation of  new  matter  therein  contained. 
Plaintiff,  further  replying,  denies  that  there 
is  sudi  an  act  of  tbe  Legislature  of  Mis- 
souri, approved  March  6,  1903,  entltied 
'An  act  relating  to  setting  aside  of  tax 
deeds,'  and  further  answering,  (sic)  states 
that  such  pretended  act  Is  not  proper- 
ly plead  In  defendant's  anwser.  Plaitt- 
tiff  deniet  that  he  U  liable  under  auch  pre- 
tended act  for  taxes,  oosta,  or  other  ewpensea 
of  defendant*,  hut,  for  the  purpose  of  this 
suit,  plaintiff  hereby  tenders  and  offers  to 
pay  to  defendants  all  taxes,  if  any,  paid  bv 
them  as  soon  as  the  amount  thereof  shall 
be  ascertained  bv  the  court,  if  any  there  be, 
and  require  the  defendants  to  set  up  in 
their  anstoer  (M  taxes  paid  by  (Aem  and 
when  and  where  paid  and  for  costs  of  this 
suit."  The  r^licatlon  was  struck  at  by  a  mo- 
tion, as  follows:  "Comes  now  the  defendant 
Lead  Belt  Land  Company  and  states  that 
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plalntlfF  seeks,  as  a  matter  of  fact,  to  set  aside 
and  avoid  a  tax  deed  made  by  the  sheriff  of 
Madison  county,  Missouri,  to  certain  parties 
and  yet,  such  material  allegation  la  not  set 
out  In  bis  said  petition,  and,  to  cure  such 
defect,  he  attempts  to  plead  that  fact  In  his 
replication  and  to  plead  the  further  impor- 
tant fact  of  nonpayment  of  taxes  on  the 
property  described  in  said  petition  and  the 
payment  of  taxes  by  the  purchaser  at  such 
tax  sale  and  subsequent  guaranties  [sic]  un- 
der said  purchaser,  Including  this  defendant 
And  In  his  replication  be  tenders  all  taxes 
paid  by  the  said  purchaser  and  bis  grantees, 
down  to  defendant  Lead  Belt  Land  Company. 
It  being  necessary  that  these  material  facts 
be  set  up  in  his  petition  in  order  that  a  cause 
of  action  might  be  stated  therein.  (1)  De- 
fendant therefore  moves  the  court  to  strike 
out  all  that  part  of  said  replication,  commen- 
cing with  line  20  thereof,  down  to  line  33  of 
said  replication,  including  line  33,  on  the 
ground  It  constitutes  a  departure  In  pleading, 
and  Is  an  attempt  to  amend  his  petition  in  a 
material  matter.  (2)  Because  the  replication 
admits  that  his  petition  seeks  to  set  aside 
a  title  acquired  by  defendants  under  a  tax 
deed  and  then,  by  the  allegations  in  the  rep- 
lication, admits  that  his  petition  states  no 
cause  of  action,  and  therefore  this  suit  ought 
to  be  dismissed."  Defendant's  motion  to 
strike  out  was  sustained,  but  the  court  re- 
fused to  dismiss  the  suit,  and  defendant  saved 
no  exception  to  this  action  of  the  court 

At  the  trial  there  was  no  claim  or  proof 
of  possession  in  plaintiff;  there  was  no 
claim  or  proof  of  possession  by  defendants, 
or  any  of  them;  there  was  no  proof  of  the 
character  of  defendants'  claims.  Plaintiff 
contented  himself  by  undertaking  to  prove  a 
dry,  naked,  legal  title  in  himself  and  by  rest- 
ing on  such  tiUe.  To  tbls  end,  he  Introduced 
evidence  as  follows:  CI)  A  warranty  deed 
from  Henry  T.  Mayer  to  Matthew  A.  Trevor, 
dated  February  9,  1860,  and  recorded  Sep- 
tember 6,  1870.  (2)  A  warranty  deed  from 
Matthew  R.  Trevor  and  wife  to  Albert  G. 
Trevor,  dated  August  30,  1870,  and  recorded 
September  5,  1870.  (3)  A  defective  and  Ir- 
regular warranty  deed  from  Albert  G.  Tre- 
vor and  wife  to  Mrs.  L.  C.  Bascom,  dated 
February  9,  1883,  and  recorded  February 
24,  1883.  (4)  A  quitclaim  deed,  duly  exe- 
cuted, from  Albert  G.  Trevor  (a  widower)  to 
Mrs.  Lucrecla  A.  Bascom,  dated  October  15, 
1891,  tnd  recorded  November  21,  1891.  (5) 
A  warranty  deed  from  Lucretla  C.  Bascom, 
a  widow,  to  plaintiff,  dated  October  15,  1891, 
and  recorded  November  21,  1891.  It  will  be 
seen  there  Is  no  common  source  of  title  In 
the  case.  The  title  relied  on  starts  with  Hen- 
ry T.  Mayer.  The  theory  of  plaintiff  seems 
to  be  that  Mayer's  title  emanated  from  the 
government  of  the  United  States.  To  sus- 
tain such  theory,  plaintiff  placed  upon  the 
stand  Mr.  Farrar  and  showed  by  him  that 
he  was  county  clerk  of  Madison  county; 
that  he  had  ix>sseBsion  of  certain  county  rec- 


ords, among  otbers,  a  county  platbook.  The 
witness  said  this  bo<A  "liappened  to  be  in  my 
office.  I  cannot  say  tbat  it  should  be  in  my 
office."  Witness  produced  the  book,  and 
(turning  to  section  36,  townsblp  33,  range  7)  in 
response  to  a  question  of  who  was  tiie  paten- 
tee of  the  land  In  question,  he  said:  "Henry 
T.  Mayer — I  think  that  is  the  name;  it 
might  be  'O';  I  cannot  say  positively."  The 
platbook  was  then  offered  and  admitted  in 
evidence.  Upon  the  offer  of  this  book,  certain 
objections,  rulings,  and  admlssimiB  were 
made,  certain  exceptions  were  saved,  and 
certain  colloquies  occurred,  viz.:  "Mr.  Why- 
bark:  We  object  to  the  introduction  of  that 
plat,  for  the  reason,  first  that  It  Is  not 
verified;  secondly,  for  the  reason  that  It  is 
not  a  record  imparting  notices  of  land  titiee; 
not  a  proper  record  In  the  county  clerk's  of- 
fice, and  It  Is  Just  simply  not  a  book  where 
all  records  are  required  to  be  entered  wheth- 
<ir  they  be  under  the  homestead  law  or  other- 
wise. By  tbe  Court:  Do  you  think  that  is 
evidence  In  that  shape,  Mr.  Anthony?  Mr. 
Anthony:  I  offer  it  for  what  it  Is  worth. 
By  the  Court:  Let  it  go  in  for  the  present. 
(To  which  action  and  ruling  of  the  court  In 
8o  admitting  said  plat,  defendants  excepted 
at  the  time.)  It  is  admitted  that  the  plat- 
book offered  In  testimony  does  not  show 
tbat  it  now  is  certified  by  the  registv  or 
receiver  of  the  Land  Office  at  Ironton,  Mo., 
or  any  other  officer  authorized  to  do  so." 

The  platbook  showed  sectiim  S6  marked 
as  follows: 


m 

n 

Jf 

An 
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The  foregoing  is  plaintiff's  case. 

Whoi  plaintiff  rested,  defendants  Inter- 
posed a  demurrer  which  was  overruled  and 
an  exception  was  saved.  Whereat  they  elect- 
ed to  stand  on  the  record  and  declined  to 
Introduce  any  evidence.  Whereat  the  court 
rendered  Judgment  for  plaintiff,  to  the  effect 
that  plaintiff  was  tbe  owner  In  fee  simple 
of  the  land  in  dispute  and  that  defendants 
(naming  them),  nor  eimer  of  them,  bad  any 
title  whatever  in  and  to  said  real  estate  (de- 
scribing it).  Plaintiff  submits  no  brl^  or 
counter  abstract  Defendants  submit  a  brief, 
assigning  certain  errors.  We  will  consider 
such  of  them  as  are  necessary. 

1.  The  first  Insistence  of  defendants  is 
that  plaintiff  made  no  case  oititllng  him  to 
any  relief.  This  suit  Is  under  Rev.  St  1899, 
{  650,  which  entitles  "any  person  claiming 
any  titie,  estate  or  Interest  in  real  prt^erty, 
whether  the  same  l>e  legal  or  equitable,  cer- 
tain or  contingent,  present  or  in  reversion, 
or  remainder,  whether  In  possession  or  not" 
to  "institute  an  action  against  any  perscm  or 
persons  having  or  claiming  to  have  any  tlUe, 
estate  or  Interest  In  such  propn^,  whether 
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In  posaeealoix  or  Dot,  to  ascertain  and  deto- 
mlne  tbe  estate,  title  and  interest  of  said  par- 
ties, reqtectlTely,  In  such  real  estate,  and  to 
define  and  adjudge  by  Its  Jndfinent  or  decree 
the  tltle^  estate  and  Interest  of  the  parties 
severally  In  and  to  such  real  property."  In 
this  case  plaintiff  restricted  his  claim  (by 
Us  peUtloa)  to  a  "fee  simple"  Utle.  He 
tenders  that  sole  Issue,  and  pleads  no  equi- 
table estate  or  Interest,  no  contingent  estate, 
none  in  reversion  or  remainder.  Section  650, 
snpra.  Is  highly  remedial  and  must  be  (as  It 
has  been)  most  liberally  construed  (Graton 
V.  Land  &  Lumber  Co.,  189  MOk,  loc  dt 
832,  87  8.  W.  37),  but  it  ought  not  to  be  so 
constmed  as  to  overtnm  fundamental  rules 
of  pleading  and  practice.  PlalntlfT  contented 
himself  with  pleading  a  fee-simple  title.  His 
proof  was  directed  to  a  naked  legal  title  and 
be  failed  In  his  proof.  That  Is  the  whole 
story,  as  we  read  It  In  the  record.  Defend- 
ants' abstract  shows  Mayer  undertook  to  con- 
vey the  real  estate  to  Matthew  A.  Trevor. 
There  is  no  conveyance  from  such  grantee, 
but  there  Is  one  from  Matthew  R.  Trevor. 
There  was  an  Irregular  conveyance  from  Al- 
bert G.  Trevor  to  Mrs.  L.  C.  Bascom,  and  an 
attempt  to  fortify  that  conveyance  by  a  quit- 
claim deed  from  the  same  grantor,  but  it  ran 
to  Lucreda  A.  Bascom.  Now,  whatever  title 
plaintiff  bad,  he  got  through  Lucretla  C. 
Bascom.  All  these  Irregularities  may  be 
misprints  in  the  record.  If  so,  plalntltr  has 
not  deemed  them  worthy  of  correction,  and, 
as  defendants  do  not  press  them  here,  we 
mention  them  only  to  pass  them  by.  Nor 
need  we  consider  whether  such  Irregular 
deeds  create  color  of  title,  which,  accompan- 
ied by  possession,  might  ripen  into  a  good 
title.  No  such  contention  or  Issue  is  In  the 
case.  One  trouble  with  plaintiffs  alleged  fee- 
simple  title  Is  that  he  does  not  show  he  had 
any.  His  chain  of  title  starts  with  Mayer — 
that  is,  nowhere,  for,  If  Mayer  had  title.  It 
Is  not  In  proof.  The  uncertified  platbook, 
allowed  tentatively  in  evidence  by  the  trial 
court,  offered  by  plaintiff  for  "what  it  is 
worth"  WES  worth  nothing  for  the  serious 
purpose*  of  jurisprudence.  In  1872  the 
Legisilature  passed  a  revenue  act  (Laws  1871- 
72,  p.  80),  section  40  (page  91)  of  which  made 
It  the  duty  of  the  several  county  courts  to 
procure  from  the  United  States  Land  Offices 
certain  plats,  showing  sections  and  parts  of 
sections  by  legal  subdivisions,  and  showing 
all  land  subject  to  taxation,  etc.  That  sec- 
tion has  been  brought  forward  as  live  law 
and  is  now  section  9169,  Rev.  St.  1899.  This 
court  construed  that  statute  to  mean  that 
the  county  clerk  was  the  custodian  of  these 
plats.  Piyne  v.  Lott,  90  Mo.,  loc.  cit  681, 
8  8.  W.  402;  Allen  v.  Ray,  96  Mo.,  loc.  cit 
547,  10  S.  W.  158;  Nolan  v.  Taylor,  131  Mo. 
224,  32  8.  W.  1144.  Such  platbooks  are  ad- 
missible In  evidence  under  Rev.  St  1899,  { 
8004,  when  certifled  as  required  by  that  sec- 
tion. We  need  not  consider  the  principles  of 
fbt  law  of  evidence  applicable  to  ancient 
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docnmoits,  because  this  case  does  not  require 
such  consideration.  Suffice  It  to  aey,  the 
platbook  was  not  certified,  and,  for  aught 
appearing  here,  never  had  been  certified  ac- 
cording to  law,  and  therefore  It  should  have 
been  excluded.  With  the  exclusion  of  that 
evidence,  plaintiff's  titie  as  now  produced 
(conceding  fw  present  purposes  that  the 
deeds  introduced  by  him  were  from  proper 
parties)  was  struck  to  the  ground. 

We  take  occasion  to  repeat  that  there  is 
no  common  source  of  title  agreed  to  or  dis- 
closed by  the  proof.  Hence,  the  rule  applied 
in  Harrison  Machine  Works  v.  Bowers  (hand- 
ed down  at  this  delivery),  98  S.  W.  770,  and 
In  Graton  v.  Land  Co.,  supra,  and  in  Gage  v. 
Cantwell,  191  Mo.  698,  91  8.  W.  119,  is  not 
applicable  to  the  case  at  bar.  The  rule  an- 
nounced in  those  cases  was  to  the  effect  that 
the  doctrine  of  a  common  source  of  title  appli- 
ed In  cases  brought  under  section  650,  supra, 
as  well  as  In  ejectment  suits;  that  is,  that, 
where  there  is  a  common  source  of  titie,  in- 
cidents of  title  arising  prior  to  the  common 
source  are  immaterial. 

2.  In  1003  the  Legislature  enacted  a  sweep- 
ing statute,  labeled  "Relating  to  setting  aside 
of  tax  deeds."  Laws  1903,  p.  254.  That 
statute  is  as  follows : 

"Section  1.  That  no  suit,  or  action,  in  any 
of  the  courts  of  this  state,  either  at  law  or 
in  equity,  shall  hereafter  be  maintained  by 
any  person  or  corporation,  against  any  other 
person  or  corporation,  for  the  determination 
of  the  title  to,  or  for  the  recovery  of  the 
possession  of,  any  lands,  which  shall  have 
been  sold  for  taxes,  or  any  interest  In  such 
lands,  or  for  the  setting  aside,  or  cancellation 
of  any  tax  deed  or  sale  of  land  for  taxes,  al- 
leged to  have  been  void,  voidable  or  defective, 
unless  such  person  or  corporation  so  seeking 
to  recover  such  lands,  or  some  Interest  there- 
in, or  the  setting  aside  of  such  tax  deed  or 
tax  sale,  shall  in  his  petition,  offer  to  refund 
to  the  defendant  therein,  or  to  such  other 
person,  or  corporation,  from  whom,  and 
against  whom  such  recovery  is  sought,  in 
such  action,  all  taxes  paid  by  such  defendant, 
or  other  parsons,  and  his  grantors,  remote 
or  immediate,  or  by  those  under  whom  he 
claims,  together  with  interest  thereon  from 
the  date  of  payment  of  such  taxes  to  the 
date  of  the  Judgment  In  such  action.  No 
actual  tender  shall  be  required,  to  be  made 
by  such  plaintiff,  or  other  person  seeking 
such  recovery  or  cancellation  of  such  deed, 
but  it  shall  be  deemed  sufficient  if  an  offer 
to  pay  the  same,  as  soon  as  the  amount  there- 
of shall  be  ascertained,  shall  be  made  and  set 
out  in  such  petition.  All  courts  before  which 
any  such  action  may  be  brought,  or  main- 
tained shall,  If  the  judgment  in  such  action 
be  adverse  to  the  defendant,  or  defendants 
therein,  and  the  recovery  of  sucb  land,  or 
any  Interest  therein  be  adjudged  or  decreed, 
find  and  adjudge  by  its  decree  or  judgment 
the  amount  of  money  due  to  the  defendant, 
or  to  other  persons,  on  account  of  taxes  or 
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Interest  tbereon  paid  as  aforesaid,  by  de- 
'  fendant,  or  his  grantors  as  aforesaid,  and  all 
such  coorta  may,  If  such  relief  be  prayed 
for  In  the  answer,  or  the  other  pleading  of 
the  defendant,  or  other  person,  entitled  to 
reimbursement,  adjudge  and  decree  that  the 
amount  so  found  by  the  court,  or  a  jury, 
shall  be  and  constitute  a  Hen  upon  the  land 
recovered,  or  In  controveray. 

"Sec.  2.  Any  person,  or  corporation  may,  In 
addition  to  any  other  defense  which  he  may 
have  to  any  such  action  mentioned  In  the 
preceding  section,  set  up  In  his  answer,  or 
other  pleading,  a  claim  for  taxes  and  Interest 
tbereon,  paid  by  blm  or  his  said  grantors, 
or  other  person  under  whom  be  may  claim 
said  land,  and  may  pray  that  the  amount  of 
such  taxes  and  Into-est,  If  the  Judgment  or 
decree  of  the  court  be  adverse  to  him,  shall, 
when  ascertained  by  the  court  or  a  Jury  be 
decreed  to  be  a  Hen  on  the  land,  or  the 
interest  therein,  which  may  be  thereon,  shall 
In  nowise  affect  the  merits  of  any  other 
defense,  which  may  be  pleaded,  but  shall  be 
allowed  as  a  matter  of  course,  arising  out 
of  the  litigation." 

Several  contentions  are  made  by  defend- 
ants pertaining  to  the  foregoing  act  For 
instance,  it  is  contended  that  said  act  applies 
to  suits  to  determine  interests  in  land  and 
quiet  land  titles  under  section  650,  Rev.  St. 
1889,  supra ;  that  they  are  in  pari  materia — 
and  hence,  must  be  construed  togetheiv-tbat 
said  act  of  1903  is  necessarily  restrospectlve 
in  its  application  (see,  in  tbis  connection, 
Petrlng  v.  Current  River  Land  &  Cattle  Co., 
Ill  Mo.  App.  373,  85  S.  W.  933,  holding  to  the 
contrary) ;  that  the  taxes  to  be  r^ald  under 
the  provisions  of  that  act  are  unaffected  by 
the  statute  of  limitations ;  that  this  suit  was 
commenced  after  the  act  went  into  effect, 
and  therefore  said  act  must  control  this 
case  (see^  in  this  connection,  Burkham  v. 
Manewal,  196  Mo.,  loc.  cit  609,  91  S.  W. 
620) ;  and  Dually,  that  under  the  act  of  1903 
the  Code  of  Civil  Procedure  is  somewhat  af- 
fected in  that  by  such  act  the  duty  is  cast 
upon  a  plaintiff  who  brings  a  suit  under  sec- 
tion 650,  supra,  to  affirmatively  and  specific- 
ally plead  the  antagonistic  claims,  if  any, 
of  the  defendant  under  a  tax  sale  and  deed 
followed  by  tax  payments.  Defendants'  learn- 
ed counsel  favor  us  with  their  view  on  these 
contentions,  and  we  are  asked  to  construe 
said  act  of  1903  in  the  foregoing  particulars. 
Plaintiff  stands  mute  here,  and  we  know 
nothing  of  his  contentions  except  we  may 
infer  by  indirection  that,  at  least  below, 
he  controverted  some  of  them,  and  that  the 
trial  court  leaned  his  way — although  the 
court  struck  out  plaintiff's  tender  of  taxes 
paid,  and  did  so  at  the  request  of  defoidants. 

We  deem  it  Judicial  wisdom  to  decline  to 
consider  all  the  foregoing  questions.  Our 
notion  is  that  such  questions  are  not  concrete 
questions  in  this  case.  And  this  Is  so  because 
the  pleadings  do  not  raise  such  Issues.  The 
petition  says  nothing  about  a  tax  proceed- 


ing, or  that  defendants  claim  under  a  tax 
deed.  The  answer  may  be  said  to  refer  to 
those  matters  only  by  indirection.  They  are 
lugged  into  the  answer  in  an  argumentative 
way — ^more  by  way  of  demurrer  to  plaintlflTs 
petition  than  as  allegations  of  substantive 
mattor.  Hie  replication  denies  the  existence 
of  the  act  of  1903,  or  at  least  intimates  that 
defendant  has  not  pleaded  the  act  correctly. 
In  fact,  both  parties  litigant  have  been  a 
little  coy  and  shy  in  taking  the  initiative  in 
pleading;  both  of  them  seem  to  eye  that 
law  with  apparent  uneasiness — ^the  plaintiff, 
doubtless,  thinking  it  was  a  matter  of  de- 
fense, and  the  defendants,  doubtless,  wish- 
ing to  fight  In  the  open  and  not  to  be  "cribbed, 
cabined,  or  confined"  too  closely  in  the  matter 
of  defense.  It  seems  to  us  the  qaesttons 
raised  are  of  too  much  gravity  to  be  decided 
In  a  case  where  they  are  not  Erectly  and 
necessarily  Involved — especially  so  where 
such  case  Is  only  briefed  on  one  side. 

The  cause  Is  therefore  reversed  and  re- 
manded for  the  error  pointed  out  In  para- 
graph 1,  with  leave  to  both  sides  to  amend 
their  pleadings.  If  they  see  fit,  or  retry  the 
case  on  the  pleadings  as  they  now  stand; 
plaintiff,  on  another  trial,  avoiding  the  error 
heretofore  pointed  out,  and  producing  com- 
petent proof,  If  any  exists,  that  hia  title 
emanated  from  the  general  government  We 
think,  too,  that  hi  the  present  condition  of  the 
case  both  parties  litigant  should  take  the 
usual  chances  of  rightly  construing  for  them- 
selves (in  the  first  Instance)  the  act  of  1903, 
in  connection  with  section  660,  supra,  and 
In  connection  with  the  Code  of  Civil  Proce- 
dure, and  that  we  should  reserve  to  our- 
selves the  right  to  consider  such  questions 
open  questions. 

Since  writing  the  foregoing  opinion  there 
has  been  a  case  decided  in  this  division, 
Haarstlck  v,  Gabriel  et  aL  (the  opinion  being 
handed  down  at  this  delivery)  96  S.  W.  760, 
and  a  case  decided  by  Division  2  of  this 
court,  Manwarring  v.  Mo.  Lumber  &  Mining 
Ck>.  (the  opinion  being  handed  down  at  the 
present  delivery  in  that  Division)  98  S.  W. 
762,  in  which  we  have  held  that  the  act  of 
1903  Is  not  In  Its  operation  retrospective,  and 
learned  counsel  and  the  court,  nisi,  will  have 
the  benefit  of  these  pronouncements  to  guide 
them  In  the  trial  of  this  cause  anew.  All 
concur. 


HARRISON  MACHINB  WORKS  v. 
BOWERS. 

(Supreme  Court  of  Missouri,   Division   No.  1. 
Dee.  22,   1906.) 

1.  Taxation  —  Actions  fob  Back  Taxes— 
JuDouBNTa— Rights  or  Pubchasebs. 

Where  a  suit  for  back  taxes  was  institat- 
ed  against  the  apparent  record  owner,  who  bad 
conveyed  the  premises  to  a  grantee  who  bad 
failed  to  record  hia  deed,  and  the  suit  was 
ripened  into  judgmeut,  sale,  and  sherilPB  deed, 
the  title  of  the  grantee  was  cut  oS,  at  least  if 
the  purchaser  at  the  sale  under  the  Judgment 
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purdiased  without  notice  tiiat  the  apparent  ne- 
ord  owner  waa  not  the  actual  owner. 
i.  Same. 

A  aoit  for  bade  taxes  waa  institated  In 
January,  1881,  against  persona  who  were  n^ 
tfaer  the  real  nor  apparent  record  owners.  On 
May  4th,  a  third  person,  who  was  the  apparent 
record  owner  at  the  time  of  the  commencement 
of  the  suit,  hot  who  had  conveyed  the  premises, 
«ntei«d  his  voluntary  appearance  after  his 
grantee  had  placed  hia  deed  of  record.  Judg- 
ment waa  rendered  against  the  third  person. 
BM  that,  under  Rer.  St  1880,  {  ^03,  pro- 
Tiding  that  actions  shall  be  prosecuted  against 
Ota  owner  of  the  properly,  the  purchaser  at 
the  sale  nnder  the  judgment  acquired  no  title 
as  against  the  grantee. 
S.  QriETiNo  TnxB— CoMiiozi  SouBOi  or  Ti- 

TtB— BrFKOT. 

Where,  in  a  suit  to  quiet  title,  brought 
nnder  Rev.  St.  1889,  {  6S0,  there  is  a  common 
source  of  title  agreed  to,  or  the  evidence  shows 
a  reliance  on  a  common  source  of  title,  the 
mle  that  plaintil!  must  recover  on  the  strength 
of  Ms  own  title  is  departed  fr<Mn,  and  he  need 
not  go  back  of  the  common  source  of  title  in 
makuig  his  case,  and  irregularities  in  convey- 
ances prior  to  the  common  source  are  inuna- 
teriaL 
4.  SAvm. 

in  a  suit  nnder  Bev.  St.  1880,  <  650,  to 
quiet  title,  l>oth  parties  relied  on  a  common 
source  of  title,  and  plaintiff  held  the  older  and 
better  title  from  the  common  source.  Held, 
that  defendant  was  not  entitled  to  assail  tlie 
title  of  the  common  source,  and  thereby  defeat 
plaintiffs  right  to  recover. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol  41,  Quieting  TiUe,  (  4f.] 

Appeal  from  Circuit  Court,  Texas  County ; 
Ifc  B.  Woodslde,  Judge. 

Action  by  the  Harrison  Madiine  Works 
against  W.  H.  Bowers.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions  to  enter  Judgment 
for  plaintiff  and  against  defendant 

M.  T.  January,  for  appellant  A.  H  Mc- 
Glastaan,  for  respondent 

LAMM,  J.  This  is  a  snit  to  ascertain,  de- 
termine, and  quiet  title  under  section  650, 
Rev.  St  1888,  in  and  to  the  S.  %  of  section  8, 
township  81,  range  7,  in  Texas  county.  Plain- 
tiff claims  ownership  and  title  (tracing  its 
title  bac^  to  the  government) ,  and  avers  that 
defendant  makes  a  claim  adverse  to  its  estate, 
baaed  on  a  sherUTs  deed  executed  on  a  sale 
of  said  lands  for  taxes,  at  which  one  Dooley 
became  the  purchaser— defendant  holding 
under  mesne  conveyances  from  said  Dooley. 
The  answer  was  a  general  denial.  The  find- 
ing was  that  plaintiff  had  no  title  to  the  land, 
and  it  was  adjudged  that  plaintiff  take  noth- 
ing, that  defendant  go  hence  without  day  and 
recover  his  costs,  etc.  From  that  Judgment, 
plaintiff  appealed. 

It  will  simpiuy  the  case  to  say  that  both 
parties  litigant  introduced  a  chain  of  title  and 
stood  on  dry,  paper  titles — purporting  to  deal 
with  the  fee,  there  being  no  contingent,  re- 
versionary, or  equitable  Interests  involved 
and  no  possession  nnder  color  of  title,  or 
otherwise,  in  either  party— the  land  being 
wild  and  mUndDsed,  as  we  anderstand  lt> 


Plaintiff,  to  sustain  the  issues  on  its  part, 
introduced  the  followbig  muniments  of  title: 
(1)  A  platlxrak  of  original  entries  sliowlng 
the  land  entered  by  Eraatus  Day  in  1858.  (2) 
A  deed  from  Brastns  Day  to  Lewis  M.  Clark, 
dated  February  31  (7)  1850,  reoocded  Octo- 
ber 30,  1866.  Plaintiff  offered  the  record  of 
tills  deed,  and  defendant  objected  for  the  rea- 
son it  was  "not  the  best  evidence."  There- 
upon plaintiff  (to  account  for  the  absence  of 
the  original  deed)  read  the  deposition  of  Cy- 
rus Thomson,  president  of  plaintiff,  who  said 
plaintiff  sold  farm  machinery  to  one  John 
Hinkle  and  to<A  notes  in  payment,  secured  by 
a  deed  of  trust  on  the  land  in  question ;  that 
plaintiff  had  the  deed  of  trust  until  Novem- 
ber 15,  1881,  when  it  was  sent  to  one  Leavitt 
at  Houston,  Mo.,  to  foreclose  because  the  notes 
were  unpaid;  that  at  such  foreclosure  the 
property  was  brought  in  by  plaintiff  and  a 
trustee's  deed  executed,  which  was  filed  for 
record  in  the  office  of  the  recorder  of  deeds 
of  Texas  county,  and  there  remained  until 
December  14,  IWS,  at  which  time  it  came  In- 
to possession  of  Mr.  January,  plaintiff's  at- 
torney at  Nevada,  Mo.;  ttiat  plaintiff  never 
had  possession  of  said  trustee's  deed,  nor  of 
said  trust  deed  since  it  was  sent  to  Mr.  Lea- 
vitt, and  never  tiad  iMssesslon  of  any  title 
deeds  to  the  land  In  controversy  and  'wit- 
ness knows  nothhig  of  the  wberealMuts  of 
said  deeds,  and  says  It  is  not  in  plaintiiTs 
power  to  produce  any  of  them.  On  the  pro- 
duction of  this  testimony,  defendant's  objec- 
tion to  the  record  of  the  deed  from  Day  to 
Clark  was  overruled.  (3)  A  warranty  deed 
from  Lewis  M.  Clark  and  wife  to  John  H. 
Clark,  dated  April  2,  1867,  and  recorded  May 
ao,  1867.  This  deed  narrates  that  grantors 
and  grantee  reside  in  Livingston  county.  Mo., 
aud  the  adcnowledgment  wias  taken  la  that 
county  before  one  Ell  Hannah,  a  justice  of  the 
peace  there.  Defendant  objected  to  this  deed 
for  the  following  reasons:  Because  it  was 
not  acknowledged  by  a  notary  authorized  to 
take  acknowledgements  in  Texas  county ;  and 
because  it  was  acknowledged  before  a  Justice 
of  the  peace  of  Livingston  county  who  liad  no 
authority  to  take  acknowledgments  of  deeds 
to  Texas  county  lands.  These  objectloos 
were  overruled.  (4)  A  warranty  deed  from 
John  H.  Clark  and  wife  to  Elinor  F.  Wells, 
dated  April  17,  1878,  and  recorded  April  25, 
1878.  (6)  A  sheriflTs  deed  from  McBrlde, 
sheriff  of  Texas  county,  selling  the  interests 
of  Elinor  F.  Wells,  Rexford  Wells,  Ashford 
H.  Stone,  J.  Sherman,  W.  R.  Shuck,  and  S.  M. 
Hubbard  In  the  land,  under  a  tax  judgment 
dated  May  SO,  1888,  for  the  taxes  of  the  year 
1886,  to  W.  R.  Shuck— said  deed  dated  No- 
vember 21,  1888,  and  recorded  December  6, 
188&  TV)  this  deed,  defendant  Interposed  the 
objection  that  the  land  was  sold  in  bulk  and 
not  by  subdivisions ;  that  the  assessment  up- 
on which  the  tax  was  based  was  void ;  that 
the  Judgment  ui>on  which  the  deed  was  based 
waa  void  in  not  describing  the  land  in  ques- 
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tion ;  and  Otat  Wells  had  no  title  at  the  time 
of  the  sale.  This  objection  was  overruled. 
(6)  A  quitclaim  deed  from  W.  R.  Shuck  to 
Spencer  M.  Hubbard,  dated  December  27, 
18S8,  and  recorded  December  28,  188&  This 
deed  was  objected  to  by  defendant  for  the 
reason  SbuCk  had  no  title;  and  the  objec- 
ti(»i  was  overruled.  (7)  A  warranty  deed 
from  Spencer  M.  Hubbard  and  wife  to  John 
W.  Hlnkle,  dated  December  10,  1889,  and 
recorded  May  4,  1891.  Defendant  objected 
to  this  deed  for  the  reason  Shuck  had  no 
title,  which  objection  was  overruled.  (8) 
A  trust  deed,  with  xmwer  of  sale  In  the 
sherlfF  on  failure  or  refusal  of  the  trustee 
named  to  act,  from  John  W.  Hlnkle  and  wife 
to  O.  W.  Rey,  trustee  for  plaintiff,  dated  May 
4,  1891,  and  recorded  May  6,  1801.  The  ab- 
stract states  that  "this  deed  was  a  trust  deed 
In  usual  form."  It  says  nothing  about  the 
acknowledgment  Defendant  objected  to  the 
deed,  and  gave  as  his  reason  that  "It  Is  not  a 
deed  under  sale,  and  was  not  such  an  Instru- 
moit  as  should  have  been  admitted  to  rec- 
Old,"  and  upon  the  further  ground  that  the 
"parties  before  whom  the  deed  was  acknowl- 
edged had  no  seal."  This  objection  was  by 
the  court  overruled.  (9)  A  trostee's  deed 
trom  said  Hlnkle  and  wife,  by  A.  J.  Snelson, 
sheriff  and  trustee,  to  plaintiff,  dated  Janu- 
ary 20,  1892,  and  recorded  January  23,  1892. 
This  deed  was  In  usual  form,  and  recited  that 
the  trustee  refused  to  act  Defendant  object- 
ed to  the  deed,  for  the  reason  It  conveyed  no 
tltie,  which  objection  was  overruled.  Plain- 
tiff then  offered  to  prove  by  one  Young,  who 
bad  lived  in  Texas  county  for  50  years,  that 
the  land  In  controversy  was  wild  land  and 
that  plaintiff  had  paid  the  taxes  on  it  every 
year  from  1891  to  the  time  of  suit,  which  offer 
was  rejected  by  the  court  and  plaintiff  duly 
excepted  at  the  time.  This  was  plaintiff's 
case  In  chief— all  said  deeds  purporting  to 
convey  the  land  In  controversy. 

When  plaintiff  closed  In  chief,  defendant 
demurred.  His  demurrer  being  overruled,  he 
next  proceeded  to  deliver  an  attack  upon 
plaintiflTs  tlUe,  and,  following  that  to  pro- 
duce his  own.  Said  attack  was  on  con- 
veyance No.  5  In  plaintiff's  chain.  To  over- 
turn that  deed,  defendant  produced  the  orig- 
inal flies  in  the  tax  suit  and  offered  In  evi- 
dence the  order  of  publication  against  Elinor 
F.  Wells,  Rexford  Wells,  Ashford  A.  Stone, 
and  T.  J.  and  J.  Sherman.  The  bill  of  excep- 
tions makes  a  call  on  the  clerk  to  copy  the 
original  order  of  publication  "as  the  same 
appears  on  the  record,  making  a  fac  simile 
copy  of  the  description  of  lands  as  written 
and  {five  to  the  attorneys  for  plaintiff  and 
defendant  an  exact  copy  of  the  description 
as  he  Inserts  it  In  the  transcript"  This 
peculiar  order  seems  to  have  been  caused  by 
the  inability  of  counsel  to  agree  upon  the  rec- 
ord In  that  particular.  There  Is  no  tran- 
script here  from  the  derk — ^the  case  having 
been  brought  up  on  a  short  record.  When 
plalntilTs  counsel  came  to  abstract  the  rec- 


ord, he  gave  the  description  of  the  real 
estate  hi  this  form:  "The  8*  of  Section  9. 
Township  31,  Range  7."  Respondent  flies 
a  counter  abstract  in  which  the  description 
is  as  follows:  "The  I.  V.  of  section  9,  Town- 
ship 31,  Range  7."  Both  parties  (apparent- 
ly) confidentiy  appeal  to  the  original  record 
to  sustain  their  respective  renderings  of  the 
land  description;  but  both  parties  (out  of 
abundance  of  caution,  maybe)  abstain  from 
producing  that  original  record,  or  a  fac 
simile  of  the  same  here.  It  will  not  be  nec- 
essary to  reproduce  the  order  of  publication, 
the  foregoing  sufficiently  showing  the  i>olnt 
to  defendant's  contention.  Defendant  next 
produced  the  original  Judgment  In  said  tax 
proceeding,  and  this  for  the  purpose  of  show- 
ing an  error  of  land  description.  There  was 
a  call  in  the  bill  of  exceptions  for  a  fac 
simile  copy  of  this  description  by  the  clerk, 
for  the  same  reason  heretofore  indicated, 
but  no  fac  simile  is  here.  Plaintiff  gives 
his  rendering  of  the  description  as  follows: 
"The  S-2  Section  nine  (9),  Township  thirty- 
one  (81)  Range  sevoi  (7),"  etc.  Defendant 
his  as  follows:  "The  S.  2,  section  nine  (9), 
Township  thirty  one  (31),  Range  seven  (T)," 
etc.  At  this  point  defendant  renewed  his 
demurrer  to  the  testimony  of  plaintiff,  and 
the  same  was  again  overruled.  Defendant 
now  offered  in  evidence  the  land  assessment 
book  for  the  tax  of  the  year  1886.  This  book 
was  not  certlfled  as  required  by  law,  and 
this  evidence  was  Intended  as  a  farther 
attack  on  the  sheriff's  deed  at  No.  5  of  plain- 
tiff's chain  of  title.  Plaintiff  objected  to 
the  assessment  book  for  the  reason  that  "all 
these  matters  were  merged  into  the  Judg- 
ment." The  objection  was  overruled,  and 
plaintiff  excepted.  Defendant  then  introdu- 
ced the  following  alleged  paper  tltie  (all  deeds 
following,  covering  the  land  In  dispute):  (a) 
The  record  of  a  sheriff's  deed  conveying  tb^ 
Interest  of  Lewis  M.  Clark  to  Lucy  T.  Col- 
lier. The  date  and  the  record  of  this  deed 
are  not  given,  but  both  must  have  been  sub- 
sequent to  November  21,  1879,  since  the 
deed  is  based  on  a  Judgment  for  back  taxes 
rendered  on  that  date  by  the  circuit  court 
of  Texas  county.  Plaintiff  objected  to  this 
deed  for  the  reason  that  Lewis  M.  Clark  had 
parted  with  his  Utie  in  1867  (see  No.  3  In 
plaintiff's  chain  of  titie).  This  objection 
was. overruled,  and  plaintiff  excepted  at  the 
time,  (b)  Defendant  next  produced  the  rec- 
ord of  a  sherltTs  deed  conveying  the  In- 
terests of  Lucy  T.  Collier,  W.  R.  Shuck,  and 
Spencer  M.  Hubbard  to  Clark  Dooley.  The 
date  of  this  deed  and  the  date  of  Its  record 
are  not  shown,  but  both  must  have  been  sub- 
sequent to  May  26,  1801,  because  the  deed 
is  based  on  a  Judgment  of  that  date  for  delin- 
quent taxes,  (c)  The  defendant  next  pro- 
duced In  evidence  the  record  of  a  quitclaim 
deed  from  Clark  Dooley  to  J.  B.  Organ,  dated 
April  6,  1891,  and  recorded  November  10, 
1897.  (d)  Defendant  next  produced  in  evi- 
dence tiie  record  of  a  warranty  deed  from  J, 
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E.  Organ  and  wife  to  H.  A.  Dalby  and  B.  3. 
Laacamp,  dated  July  3,  1901,  and  recorded 
July  22d  of  the  same  year,  (e)  Defendant 
next  produced  In  evidence  a  deed  from  eald 
Dalby  and  wife  and  Laucamp  and  wife  to 
defendant,  dated  the  10th  day  of  April,  1903, 
and  recorded  at  a  date  not  shown,  ciefend' 
ant  here  rested. 

Xn  rebuttal  plaintiff's  counsel  introduced 
evidence  tending  to  parry  the  force  and 
effect  of  conveyance  (b)  In  defendant's  chain 
of  title.  To  this  end,  be  introduced  the  flies 
and  Judgment  in  the  tax  suit  leading  up  to 
that  conveyance.  Suffice  it  to  say  of  this  evi- 
dence that  it  tended  to  show  the  collector 
of  Texas  county  on  January  81,  1891,  filed 
a  suit  against  Lacy  T.  Ck>lller  and  W.  B. 
Shuck  to  recover  delinquent  taxes  for  the 
year  1888  on  the  land  In  controversy — said 
suit  being  returnable  to  the  May  term,  1891, 
of  the  T^as  circuit  court  Summons  Is- 
sned  to  the  sheriff  of  Texas  county,  and  was 
served  on  Lucy  T.  Collier.  The  suit  was 
based  on  a  I>ack-tax  bill  naming  Lucy  T. 
Collier  and  W.  R.  Shudc  as  owners  and  dated 
June  9,  1880.  Said  May  term  commenced 
on  the  third  Monday  of  May.  Rev.  St  1889, 
I  3380.  On  the  26tb  day  of  May,  1891,  S. 
M.  Hubbard  and  W.  R.  Shuck  came  Into 
open  court  and  waived  summons,  and,  as 
we  onderstand  it  entered  their  api>earance 
— ^the  judge's  docket  showing  thus:  "Ap- 
pearance of  S.  M.  Hubbard  entered;"  and 
the  Judgment  of  that  date  reciting  that 
Shuck  and  Hubbard  "comes  [sic]  Into  open 
court  and  waives  [sic]  summons."  The 
special  execution  following  recites  this  Judg- 
ment was  returnable  to  the  November  term 
of  said  court  1891,  and  was  executed  by  a 
levy  on  the  6th  day  of  October,  1881.  A 
sale  followed,  and,  following  tliat  the  execu- 
tion and  acknowledgment  of  a  sheriff's  deed 
to  Clark  Dooley  as  purchaser  on  tlie  26th 
day  of  November,  1891,  he  acquiring  the 
right  and  title  of  Lucy  T.  Oolller,  Shuck,  and 
Hubbard.  Defendant  objected  to  the  forego- 
ing flies,  and  Judgment  and  the  objection 
was  overruled. 

This  was  all  the  testimony,  and,  on  this 
record,  defendant  asked  the  court  to  find  the 
issues  for  liim,  which  request  tlie  court  de- 
nied. 

Plaintiff  then  asked  the  conrt  for  two  In- 
structions, vis.:  First  that  under  the  law 
and  the  evidence,  the  finding  and  Judgment 
should  be  for  plaintiff;  second,  that  the  tax 
sale  of  1888,  under  a  Judgment  for  taxes 
against  Elinor  F.  Wells  and  others,  is  not 
so  void  as  to  be  subject  to  collateral  attack. 
These  instructions  were  refused  and  plain- 
tiff excepted.  Thereupon  the  court  entered 
Judgment  as  heretofore  set  forth;  the  con- 
struction pnt  thereon  by  defendant's  learn- 
ed counsel  being  this:  "The  court  held  that 
neither  the  appellant  nor  respondent  had 
established  any  title,  legal  or  equitable,  and 
dlamlased  the  petition  of  appellant  and  ren- 


dered Judgment  against  Iiim  In  favor  of  re- 
spondent for  costs  only." 

1.  If  the  judgment  of  the  trial  court  Is 
suscq>tlble  of  the  construction  put  upon  It 
by  defeidant's  learned  counsel,  in  that  it  Is 
a  holding  tliat  defendant  established  no  title, 
legal  or  equitable  (a  construction  we  shall 
assume  is  correct  without  deciding  it  to  be 
so),  then  the  judgment  is  right  so  far,  be- 
cause: (1)  The  sheriff's  deed,  in  defendant's 
chain  of  title  at  (a),  purporting  to  convey  the 
interest  of  I«wi8  M.  Clark  to  Lucy  T.  Oolller 
under  a  Judgment  of  November  21,  1879,  for 
back  taxes  is  worthless,  since  tlie  record 
shows  that  Lewis  M.  Clark  and  his  wife  part- 
ed with  their  title  to  John  H.  Clark  by  a 
deed  dated  April  2,  1867,  recorded  May  20th 
of  that  year  (see  No.  3  in  plalntitTs  chain  of 
title).  (2)  The  same  is  true  of  the  sheriff's 
deed  at  (b),  purporting  to  convey  the  Interests 
of  Lucy  T.  Collier,  W.  R.  Shack,  and  Spencer 
M.  Hubbard  to  Clark  Dooley,  grantee.  It 
will  be  observed  that  It  Is  imder  this  sheriff's 
deed,  and  mesne  conveyances  from  Dooley, 
that  defendant  sought  to  deraign  title.  Now, 
Lucy  T.  Collier  relied  for  her  title  on  the 
deed  held  worthless  In  the  foregoing  para- 
graph ;  hence,  she  bad  none.  Whatever  title 
Shuck  had  he  got  under  tlie  sheriff's  deed  at 
No..  6  in  plaintiff's  chain  of  title.  Whatever 
Interest  he  got  under  that  deed  he  conveyed 
to  Spencer  M.  Hubbard  on  December  27, 
1888,  by  the  quitclaim  deed  (recorded  the  day 
after)  referred  to  in  No.  6  of  plalntlfTs  chabi 
of  title.  Therefore,  Shuck  was  not  owner 
(apparent  or  actual)  at  the  date  of  tlie  tax 
suit  in  question.  But  by  reference  to  the 
warranty  deed  at  No.  7  of  plalntlfTs  chain 
of  title,  it  will  be  seen  that  Spencer  M.  Hub- 
bard conveyed  the  interest  he  acquired  from 
Shuck  to  John  W.  Hlnkle  on  December  10, 
1888  Hlnkle,  however,  did  not  record  his 
deed  until  May  4,  1891.  The  failure  of  Hln- 
kle to  put  his  deed  of  record  left  Hubbard 
the  apparent  record  owner  during  the  In- 
terim, and,  if  a  suit  for  bank  taxes  had  been 
instituted  against  Hubbard  while  the  record 
was  In  that  fix,  and  such  suit  had  ripened  in- 
to a  valid  Judgment  sale,  and  sherlfTs  deed, 
It  would  have  passed  title  to  the  purchaser 
and  cut  away  HInkle's  title — at  least  this 
would  have  been  the  result  If  the  purchaser 
at  that  sale  had  bought  without  notice  that 
the  apparent  or  record  owner  was  not  the 
actual  owner.  Vance  v.  Corrigan,  78  Ma 
94;  Stuart  v.  Ramsey,  196  Mo.  404,  95  S. 
W.  882;  Lucas  v.  Land  &  Cattle  Co.,  186  Mo., 
loc.  dt  456,  86  S.  W.  859,  and  cases  cited. 
Wilcox  V.  Phillips  (not  yet  officially  reported) 
97  S.  W.  88a  If  an  unrecorded  deed  from 
the  apparent  record  owner  of  land  to  a  bona 
fide  grantee  be  put  of  record  after  a  Judgment 
agahist  such  apparent  record  owner  but  be- 
fore a  sale  under  execution  issued  on  that 
judgment  the  grantee  In  such  deed  will  hold 
the  land  as  against  the  purchaser  at  such 
sale,  bat  it  Is  not  so  if  such  deed  be  recorded 
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after  the  execution  sale.  See  Darls  t.  Owna- 
by,  14  Mo.  170,  55  Am.  Dec.  105,  and  a  long 
current  of  authority  flowing  from  that  lead- 
ing case.  Like  reason  makes  like  law ;  hence 
the  foregoing  proposition  has  been  applied 
where  an  attachment  was  levied  on  land 
standing  In  the  name  of  the  defendant  In  the 
attachment  suit  It  has  been  held  that,  if 
such  defendant  part  with  his  title  to  a  bona 
flde  purchaser  by  executing  a  deed,  which 
such  purchaser  had  failed  to  record  before 
the  levy  of  the  attachment  but  which  he  re- 
cords prior  to  a  sale  under  the  attachment 
proceedings,  he  would  bold  the  land  against 
the  purchaser  at  such  sheriff's  sale.  Hannab 
V.  Davis,  112  Mo.,  loc.  cit.  607,  20  8.  W.  686; 
Hope  V.  Blair,  105  Mo.,  loc.  clt  95,  16  8.  W. 
595,  24  Am.  St  Bep.  366.  The  foregoing 
cases  but  promulgate  ttie  q>lrit  and  snbstance 
of  the  statutes  of  this  state.  For  Instance,  sec- 
tion 923,  Bev.  St  1899,  provides  that  "every  In- 
strument In  writing  that  conveys  any  real 
estate,  or  whereby  any  real  estate  may  be 
affected,  in  law  or  equity,  proved  or  acknowl- 
edged and  certified  In  the  manner  hereinbe- 
fore prescribed,  shall  be  recorded  In  the  ofllce 
of  the  recorder  of  the  county  In  which  such 
real  estate  Is  situated."  The  next  section 
is  as  follows:  "Every  such  instrument  In 
writing,  certified  and  recorded  in  the  manner 
hereinbefore  prescribed,  shall,  from  the  time 
of  filing  the  same  with  the  recorder  for  rec- 
ord, Impart  notice  to  all  persons  of  the  con- 
tents thereof  and  all  subsequent  purchasers 
and  mortgagees  shall  be  deemed.  In  law  and 
equity  to  purchase  with  notice."  And  the 
next  section  reads  as  follows:  "No  such  In- 
strument In  writing  shall  be  valid,  except  be- 
tween the  parties  thereto,  and  such  as  have 
actual  notice  thereof,  until  the  same  shall 
be  deposited  with  the  recorder  for  record." 
The  principles  of  law  giving  a  sheriff's  deed 
upon  a  tax  Judgment  and  sale  precedence 
over  an  unrecorded  deed  from  the  apparent 
record  owner  are  but  the  principles  announced 
in  the  foregoing  statutes  and  the  foregoing 
cases.  The  leading  case  on  the  effect  of  a 
tax  deed  borrows  and  uses  the  same  princi- 
ples applicable  to  an  unrecorded  deed 
from  the  apparent  record  owner  In  cases 
arising  on  sherlCT's  sales  on  ordinary  judg- 
ments. Vance  v.  Oorrlgan,  78  Mo.  94.  And 
it  has  been  held  in  a  very  late  case.  Stuart 
V.  Bamsey,  196  Mo.  404,  96  8.  W.  382,  that 
If  tiie  execution  purchaser  under  a  tax  sale 
had  notice  of  an  unrecorded  deed,  then, 
his  title  acquired  at  the  tax  sale  was  in- 
ferior to  that  of  the  grantee  In  such  unrecord- 
ed deed.  The  same  doctrine  was  recognized 
(arguendo)  In  Allen  v.  Bay,  96  Mo.  642,  10 
S.  W.  153,  and  In  Vance  v.  Corrlgan,  supra. 
Beasoning  from  analogy.  It  would  seem  that 
after  the  record  of  a  hitherto  unrecorded 
deed,  which  record  antedated  a  sale  under 
execution  for  taxes,  the  purchaser  at  such 
sale  must  take  notice  of  the  record,  and 
(having  notice  of  the  real  status  of  the  title) 
would  not  acquire  the  title  of  the  grantee  In 


such  deed.  But  It  is  not  necessary  for  us  to 
decide  that  question  in  this  case,  and  we  sug- 
gest It  but  leave  It  open.  The  case  at  bar 
Is  this:  A  suit  was  Instituted  against  Shuck 
and  Collier  In  January,  1891.  Neither  Shudc 
nor  Collier  were  real  owners,  nor  were  they 
apparent  or  record  owners,  at  the  Institution 
of  that  suit  The  apparent  record  owner 
was  Hubbard;  the  real  owner  was  Hlnkle. 
On  the  4tb  day  of  May,  1891,  Hlnkle  placed 
his  deed  of  record,  and,  after  that  record,  Hub- 
bard entered  his  voluntary  appearance  to 
the  tax  suit  as  apparent  record  owner,  to  wit 
on  May  26th,  and  Judgment  went  against 
him.  The  trouble  with  Dooley's  deed  Is  that 
at  the  time  Hubbard  entered  his  appearance, 
he,  Hubbard,  was  no  longer  the  apparent  rec- 
ord owner — ownership  (apparent  and  real, 
record  and  actual)  had  merged  in  one  man 
and  that  Hlnkle. 

It  is  not  necessary  to  comment  on  the  sug- 
gestive condition  of  things  presented  by  this 
record.  That  Hubbard  should  enter  bis  ap- 
pearance In  a  tax  suit  for  the  purpose  of  de- 
stroying the  title  he  knew  he  had  passed  from 
him  by  a  bona  fide  deed  to  Hlnkle  provokes 
and  would  bear  comment  but  a  cold  state- 
ment of  the  facts  Is  all  that  Is  necessary  for 
the  application  of  the  law.  mie  Instant  Hub- 
bard entered  his  appearance,  that  event  was, 
in  effect  the  commencement  of  the  tax  suit 
against  the  apparent  record  owner  at  the 
time  the  petition  was  filed.  All  prior  steps 
In  that  suit  were  but  Idle  and  meaningless 
ceremonj',  mere  opera  bouffe  In  the  eye  of 
the  law.  The  same  record  that  was  open  to 
the  ofllcers  who  prosecuted  tax  suits  In  Texas 
county  and  to  the  purchasers  at  tax  sales 
and  which  showed  Hubbard  the  apparent  rec- 
ord owner  at  the  time  the  petition  was  filed, 
showed  Hlnkle  such  owner  on  May  26th, 
when  Hubbard  was  made  a  party.  Hlnkle 
then  should  have  been  made  a  party  Instead 
of  Hubbard,  under  Bev.  St  1899,  |  0303, 
which  provides  that  "all  actions  commenced 
under  the  provisions  of  this  chapter  [the 
chapter  on  revenue]  shall  be  prosecuted, 
•  ♦  •  against  the  owner  of  the  property," 
etc. 

Based  on  the  foregoing  views,  we  hold  that 
conveyance  (b)  in  defendant's  dialn  of  title 
conveyed  nothing  to  the  purchaser,  Dooley; 
Dooley  conveyed  nothing  to  Organ;  Organ 
nothing  to  Dalby  and  Iiaucamp;  and  Dalby 
and  Laucamp,  nothing  to  defendant  Out  of 
nothing,  nothing  can  come.  Defendant  there- 
fore had  no  title  and  the  case  may  proceed 
on  that  theory. 

2.  It  is  a  favorite  role  applied  In  trying 
land  titles  that  plaintiff  must  rely  upon  the 
strength  of  his  own,  and  not  upon  the  weak- 
ness of  his  adversary's,  title.  There  is,  how- 
ever, a  main  exception  to  the  foregoing  rule, 
having  Its  origin,  as  some  authors  contend. 
In  convenience  and  Justice,  and,  as  others 
contend.  In  an  admission,  concession,  or  ac- 
knowledgment (akin  to  estoppel) ;  and  that 
exception  may  be  stated  in  this  way:    Where 
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there  Is  a  oommon  source  of  title  agreed  to, 
or  where  the  evidence  shows  a  reliance  upon 
a  common  source  of  title  by  both  parties 
litigant,  then  the  rule  that  plaintiff  must  re- 
cover. If  at  all,  on  the  strength  of  his  own 
title  is  departed  from,  and  he  need  not  go 
back  of  the  common  source  of  title  In  making 
his  case.  Sedgwick  &  Walt  formulate  the 
general  doctrine  (Sedgwick  &  Walt  on  Trial 
of  Title  to  Land  [2d  Ed.]  j  803)  as  follows: 
"Both  at  law  and  In  equl^  the  plahitlff  must 
recover  upon  the  strength  of  his  own  title, 
but  this  does  not  mean  that  he  must  show 
a  good  title  against  all  the  world.  It  is 
enough  that  he  shows  a  right  to  recover 
against  the  defendant  Thus,  whenever 
plaintiff  and  defendant  both  derive  title 
from  the  same  source,  the  plaintiff  usually 
need  not  go  t)ehlnd  this  source  to  prove  his 
title.  Some  doubt  exists  as  to  how  far  this 
rule  extends.  It  is  obviously  sufficient,  in 
order  to  make  a  prima  facie  case,  to  prove 
derivation  of  title  from  the  common  source, 
but  It  may  be  essential  to  go  behind  the  com- 
mon Bourc6;  hence.  It  is  held  that  the  rule 
la  not  strictly  an  estoppel,  though  often 
qpoken  of  as  such,  but  a  rule  of  Justice  and 
convenience  adopted  by  the  courts  to  relieve 
the  plaintiff  from  the  necessity  of  going  be- 
hind the  common  source.  Where  the  defend- 
ant can  show  a  better  title  outstanding,  and 
has  acquired  It,  the  rule  ceases  to  apply. 
When  the  defendant  Is  allowed  to  Impeach 
the  common  source  of  title,  he  must  establish 
that  he  himself  has  acquired  a  superior  title, 
and,  except  to  this  extent,  he  Is  not  permitted 
to  Invoke  the  rule  that  the  defendant  can  de- 
feat the  plaintiff  by  showing  a  better  title 
in  a  third  person.  •  •  •"  It  has  l)een 
steadily  held  in  Missouri  that,  where  there  Is 
an  agreement  on  the  common  source  of  title, 
or  both  parties  assume  a  common  source,  or 
where  the  evidence  proves  a  common  source, 
then  (subject  to  exceptions  absent  here)  the 
plaintiff  need  not  go  back  of  such  common 
source  in  making  his  case.  Brown  v.  Brown, 
46  Mo.  412;  Fellows  v.  Wise,  40  Mo.  350; 
Butcher  v.  Rogers,  60  Mo.  138;  Miller  v.  Har- 
din, 64  Mo.  546;  Smith  v.  Lindsey,  89  Mo. 
76,  1  S.  W.  88;  Pinch  v.  Ullman,  105  Mo., 
loc.  dt  263,  16  S.  W.  863.  24  Am.  St  Rep. 
383;  Worley  v.  Hicks,  161  Mo.,  loc.  dt  318, 
61  S.  W.  818.  A  necessary  corollary  of  the 
rule  under  consideration  is  that,  where  there 
Is  a  common  source  of  title  agreed  to,  as- 
sumed or  shown  to  exist  and  relied  on,  then 
Irregularities  in  conveyances  prior  to  the 
common  source  become  weaknesses  common 
to  both  litigants;  and  hence  are  immaterial. 
Ebersole  v.  Rankin,  102  Mo.,  loc.  clt  488, 
488,  16  S.  W.  422.  The  class  of  cases  in 
which  this  rule  is  usually  applied  are  eject- 
ment suits,  but  when  It  is  considered  that 
title  Is  being  tried  out  In  an  ejectment  suit, 
and  when  it  is  considered  that  title  is  also 
on  trial  in  the  quasi  equitable  proceeding  to 
determine  and  quiet  title,  based  on  Rev.  St 
1890,  I  660,  supra,  it  would  seem,  by  parity 


of  reasoning,  that  the  rule  should  be  applied 
In  cases  arising  under  section  650,  and  so  It 
has  been  held.  Groton  ▼.  Land  &  Lumber 
Co.,  180  Mo.  322,  87  8.  W.  87 ;  Gage  v.  Cant- 
well,  191  Mo.  608,  91  S.  W.  119.  Proceeding 
one  step  further,  it  will  be  seen  that  this 
court  is  arriving  at  the  proper  construction 
of  section  650,  supra,  as  cases  arise,  by  a 
process  of  guarded  Inclusion  and  exclusion. 
The  notion  has  been  entertained  that  a  suit 
under  that  section  to  determine  and  quiet 
title  is  a  proceeding  to  settle  the  title  as 
against  the  whole  world — in  effect,  a  proceed- 
ing in  rem.  That  notion  is  exploded.  In 
Graton  v.  Land  Co.,  supra,  Gantt,  J.,  says  for 
this  court:  "The  statute  does  not  require 
that  the  plahitlff  shall  establish  an  Inde- 
feasible title  against  the  whole  world.  The 
statute  does  not  authorize  a  proceeding  which 
would  make  the  decree  operate  as  a  Judg- 
ment in  rem.  By  its  terms  no  right  or  title 
can  be  litigated  save  and  except  such  as  may 
be  asserted  by  the  plaintiff  and  the  defendant 
respectively,  and  a  decree  under  the  statute 
would  not  be  binding  against  strangers  to 
the  title  and  party  to  the  suit"  Gage  v. 
Cantwell,  191  Mo.  698,  91  S.  W.  119,  pro- 
ceeds upon  the  same  theory. 

Applying  the  principles  of  law  thus  estab- 
lished to  the  case  at  bar,  it  sufficiently  ap- 
pears that  plaintiff  and  defendant  rely  on  a 
common  source  of  title;  that  Is,  the  title  of 
Hubbard;  and  his  title  must  be  referred  back 
to  the  sheriff's  deed  at  No.  5  in  plaintiffs 
chain  of  title,  because  Shuck  got  title  there 
and  be  conveyed  to  Hubbard.  Hence,  defend- 
ant's assault  upon  No.  6,  however  well  di- 
rected as  an  abstract  proposition,  must  be 
held  of  no  effect  in  the  concrete  case  before 
us.  It  is  but  muddying  the  springs  of  Justice 
to  consider  whether  or  not  a  Justice  of  the 
peace  of  Livingston  county  could  take  ac- 
knowledgments to  deeds  conveying  land  In 
Texas  county,  as  urged  by  defendant  against 
No.  8  in  plalntlfTs  chain  of  title,  and  the 
same  may  be  said  of  defendant's  contention 
that  the  assessor's  book  was  not  duly  certified 
for  that  year,  1886,  that  the  whole  half  sec- 
tion was  sold  en  bloc,  and  that  the  order  of 
publication  and  Judgment  did  not  properly 
describe  the  land  conveyed  to  ShuCk  at  No.  6 
of  plaintiff's  chain  of  title.  The  case  of 
Stewart  v.  Land  Belt  Co.  (Just  handed  down) 
98  S.  W.  767,  is  easily  aistingnlshable  from 
the  case  at  bar. 

If  said  conveyance  at  No.  5  in  plaintUTs 
chain  la  unassailable  by  defendant  as  we 
have  Just  held,  then  it  follows  that,  as  be- 
tween plaintiff  and  defendant  the  Judgment 
below  was  tor  the  wrong  part?.  Under  the 
Graton  Case  and  the  Gage  Case,  the  Issue 
here  was  between  the  litigants  to  the  suit, 
and  the  court  should  have  decreed  the  elder 
and  better  title  to  be  In  plaintiff,  unless  plaln- 
tlfTs  later  deeds  were  irregular  and  void. 
We  find  the  contrary  to  be  true. 

Accordingly,  the  cause  is  reversed,  and  re- 
manded, with  directions  to  the  lower  court 
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to  enter  Judgmoit  In  favor  of  plalntifC  and 
against  defendant,  costs  below  to  follow  that 
Judgment    All  ooncnr. 


WEBB  V.  OARTISR  et  al. 

(St  Lonis  Court  of  Appeali.    Missouri.    Dec. 
11,  1906.) 

1.  Watkb  Ooubsu  —  What  CSonBTiTuns  — 

QDKSIIOn  FOB  JUBT. 

Eyidence  in  an  action  for  domases  caused 
by  the  obstruction  of  a  slouch  held  sufficient 
to  warrant  submitting  to  the  jury  the  questica 
whether  or  not  the  slough  was  a  natural  water 
course. 

2.  Sahk— STnncisNOT  of  Pleading. 

In  an  action  for  damages  caused  by  the 
obstruction  of  a  slough  a  petition  tiiat  did  not 
allege  that  the  slough  was  a  natural  water 
course  or  describe  it  as  such,  but  described  it 
as  a  swale  or  slough  which  received  overflow 
water  from  a  creek,  was  insufficient  to  raise  an 
issue  as  to  whether  or  not  the  slough  was  an 
actual  water  course  or  to  support  recovery  on 
the  theory  tliat  It  was. 

8.  SaMB— OBSTBUCnON— LlABILITT. 

One  may  recover  damages  resulting  from 
the  obstruction  of  a  natural  water  course,  how- 
ever carefully  the  obstmetion  may  have  been 
made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  {  44.] 

4.  Tbial,  —  Instbuctiohs  —  Rk«kke;nck  to 

PiXADIHOB. 

In  an  action  for  damages  for  the  obstmc- 
ti<m  of  a  slough,  the  court  should  have  instruct- 
ed what  acts  under  the  pleadings  would  con- 
stitute negligence  on  defendants'  part,  and  erred 
in  referring  the  iary  to  the  petition  to  ascertain 
what  defendants'  alleged  negligence  was. 

Appeal  from  Circuit  Court,  Wayne  Conn- 
ty;  E.  M.  Dearing,  Judge. 

Action  by  Lee  Webb  against  William 
Garter  and  others.  From  a  Judgment  for 
plalntift,  defendants  appeal.  Reversed  and 
remanded. 

V.  V.  Ing,  B.  A.  Green,  and  James  F. 
Green,  for  appellants.  Clark,  Sbeets  ft 
Yonnt,  for  respondent 

GOODS,  J.  Plalntiflr  owns  tiie  N.  %  of 
the  N.  B.  ^  of  section  21,  and  the  N.  W. 
%  of  section  22,  township  29,  R.  2  E.,  in 
Reynolds  county.  Mo.,  tbrongb  which  Logan's 
creek  runs  in  a  southerly  direction.  On  the 
east  side  of  the  creek  plalntlfr  had  a  field 
of  20  acres  in  cultivation.  In  January,  1903, 
defendants  erected  a  sawmill  on  the  west 
side  of  the  creek,  a  short  distance  above 
plaintiff's  land.  The  mill  stands  several 
rods  back  from  the  creek.  Some  distance 
above  tbe  mill  a  swale  or  slough  starts  from 
the  west  bank  of  the  creek,  nms  south, 
past  tbe  mill,  and  empties  Into  tbe  creek  a 
considerable  distance  below  plaintiff's  land. 
In  time  of  freshets  much  of  the  surplus 
water  from  tbe  creek  passes  out  through  this 
slough  and  on  south  of  plaintiff's  land.  The 
evidence  shows  that  where  the  swale  passes 
by  the  mill,  defendants  built  a  tramway 
across  It,  eight  or  nine  feet  high,  and  stacked 


railroad  cross-ties  and  piles  of  lumber  from 
eight  to  ten  inches  apart,  and  from  five  to 
six  feet  high,  along  on  said  tramway.  In 
March,  1904,  there  was  an  unusual  freshet 
in  Logan's  creek,  causing  the  creek  to  over- 
flow end  its  waters  to  extend  from  hill  to 
bill,  a  distance  of  1,485  feet  at  tbe  mill.  Plain- 
tiff's evidence  tends  to  show  that  the  cross- 
ties  and  lumber  stad^ed  across  tlie  slough 
by  the  defendants  caused  the  water  in  tbe 
creek  to  form  an  eddy  at  that  point,  and  to 
back  up  and  force  tbe  current  of  the  creek 
to  tbe  southeast  and  over  and  across  the 
plaintiff's  field,  washing  away  all  tbe  soil 
and  leaving  tbe  field  worthless.  Tbe  evi- 
dence also  shows  that  the  east  bank  of  the 
creek,  on  which  plalnttflTs  field  abutted,  was 
from  three  to  four  feet  higher  than  tbe 
opposite  bonk.  It  also  shows  that  a  four- 
foot  rise  in  the  creek  would  cause  the  water 
to  flow  through  the  slough,  and  that  previous 
overflows  from  the  creek  had  never  damaged 
plaintiff's  field.  There  was  some  counter- 
vailing evidence  offered  by  tbe  defendant 
All  the  witnesses  agreed  that  tbe  slough 
receives  all  its  water  from  Logan's  creek, 
and  that  water  never  flows  through  it  ex- 
cept when  there  is  a  four-foot  rise  or  over 
in  tbe  creek ;  and  in  dry  weather  tbe  slough 
is  dry.    "Plaintiff  for  his  cause  of  action 

states  that  on  or  about  tbe  day  of 

January,  1903,  defendants  erected  a  sawmill 
and  lumber  yard  upon  a  part  of  tbe  lands 
aforesaid,  lying  west  of  said  Logan's  creek 
and  near  to  the  slough  above  described; 
that  defendants,  at  tbe  time  of  the  erection 
of  said  sawmill  and  lumber  yard,  well  knew 
that  said  Logan's  creek  was  subject  to  over- 
flow, and  that,  when  the  same  did  overflow, 
there  was  a  strong  flow  or  cnrrent  of  water 
through  said  slough;  tliat,  notwithstanding 
defendants'  knowledge  of  said  conditions,  on 

or  about  the  day  of  ,  1903. 

defendants  negligently  and  carelessly  stacked 
a  large  qtiantlty  of  heavy  square  green  oak 
timbers  in  one  continuous  stack  or  pile,  of 
tbe  dimensions  of  about  12  feet  high  and  20 
feet  wide,  extending  from  their  s&wmiU  end 
across  tbe  said  slough  and  toward  and  near 
to  tbe  bank  of  said  creek,  and  extending  at 
a  sharp  angle  with  the  cnrrent  of  said  creek. 
Plaintiff  further  states  that  on  or  about  tbe 

day  of  March,  1904,  and  while  the 

timbers  aforesaid  were  stacked  upon  said 
land,  said  Logan's  creek  overflowed  Ita 
banks ;  that  by  reason  of  the  negligence  and 
carelessness  of  defendants  in  stacking  said 
timl>er8  across  said  slough  the  flow  or  cur- 
rent of  water  that  ordinarily  passes  through 
said  slough  was  obstructed  and  deflected  to- 
ward and  across  the  main  body  or  channel 
of  said  creek  with  such  force  and  velocity 
as  to  force  the  current  or  flow  of  water  out 
of  the  main  body  or  channel  of  said  creek 
and  across  and  i^on  tbe  cultivated  fields  of 
plaintiff,  situated  upon  the  land  aforesaid, 
thereby  cutting  and  washing  off  the  soil  and 
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otherwise  damaging  said  field,  ao  that  the 
same  baa  become  and  is  wholly  worthless  to 
plaintiff.  And  plaintiff  says  that  the  reason- 
able valne  of  said  cultiTated  field  before  the 
said  Injury  was  $600."  The  answer  admits 
that  defendants  are  partners,  bat  denies 
every  other  allegation  In  the  petition.  A 
verdict  for  plaintiff  for  $360,  signed  by  10  of 
the  Jurors,  was  returned.  Motions  for  new 
trial  and  In  arrest  of  Judgment  were  unavail- 
ing, and  defendants  appealed. 

The  court  gave  the  following  Instructions 
for  the  plaintiff: 

"(1)  The  court  Instructs  the  Jury  that  If 
yon  shall  believe  and  find  from  the  evidence 
that  the  defendants,  at  the  time  alleged  in 
plaintiff's  petition,  stacked  a  large  quantity 
of  large  timbers  across  the  slough  mentioned 
in  said  petition,  and  that  said  slough  Is  a 
water  course  as  hereinafter  defined,  and  that, 
by  reason  of  the  stacking  of  said  timbers 
across  said  slough  by  said  defendants,  their 
agents,  servants,  or  employes,  the  waters  In 
said  slough  were  diverted  out  of  Its  usual 
channel  and  course  of  fiowage,  and  caused 
to  flow  In  the  direction  of  and  across  the 
main  channel  of  Logan's  creek  with  such 
force  and  velocity  as  to  turn  the  course  of 
said  Logan's  creek  upon  and  over  plalntlfTs 
land,  thereby  washing  off  the  soil  and  other- 
wise Injuring  said  land,  you  will  find  for  the 
plaintiff. 

"(2)  You  are  Instruqted  that  a  "wttter 
coarse'  is  defined  to  be  'a  living  stream  with 
well-defined  banks  and  channel,  not  neces- 
sarily running  all  the  time,  but  fed  from  oth- 
er and  more  permanent  sources  than  surface 
water.'  If,  therefore,  you  shall  find  and  be- 
Ueve  that  the  slough  In  question  had  a  well- 
defined  channel  and  banks  through  which, 
at  certain  seasons,  the  waters  of  Logan's 
creek  were  carried  from  a  point  on  said  creek 
above  the  land  occupied  by  defendants, 
thence  through  defaidante'  land,  and  were 
again  discharged  into  said  creek  from  said 
slongb,  then  said  slough  Is  a  water  course 
within  the  meaning  of  the  above  definition. 

"(3)  One  of  the  defenses  Interposed  by  the 
defendants  In  this  case  Is  that  the  Injury  to 
plalntlfTs  land  was  caused  by  an  extraordi- 
nary flood  In  Logan's  creek,  and  was  caused 
by  what  is  known  In  law  as  the  'act  of  God.' 
Yon  are  therefore  instructed  that,  although 
you  shall  find  and  believe  from  the  evidence 
that  such  extraordinary  flood  was  the  cause 
of  plalntlfTs  injury,  you  must  find  for  the 
plaintiff.  If  you  shall  also  believe  that  the 
negligence  of  defendants  as  charged  in  plain- 
tiff's petition  concurred  with  such  flood  and 
was  one  of  the  efficient  causes  of  the  Injury 
to  said  land." 

Defendants  contend  that  these  Instructions 
took  the  case  ontslde  the  pleadings.  It  Is 
stated  In  the  petition  that  Logan's  creek  Is  a 
natural  water  course,  and  that  the  slough  is 
"a  natural  depression  In  the  land,  through 
which,  upon  the  overflow  of  said  creek,  there 


is  ft  strong  flow  or  current  of  water  coming 
from  the  overflow  of  said  creek."  As  will 
be  seen  by  the  Instructions  given,  the  issue 
was  submitted  to  the  Jury  to  find  whether  or 
not  the  slough  was  a  natural  water  course. 
In  Benssn  v.  Railroad,  78  Mo.  S04,  the  fol- 
lowing definition  of  Dixon,  C.  J.,  In  Hoyt  v. 
City  of  Hudson,  27  Wis.  661,  9  Am.  Rep.  473, 
Is  cited  as  the  best  definition  of  a  "water 
course"  to  be  found  in  the  books.  It  is  as 
follows:  "There  must  be  a  stream  usually 
fiowlng  in  a  particular  direction,  though  it 
need  not  flow  continually.  It  must  flow  in 
a  definite  channel,  having  a  bed,  sides,  or 
banks,  and  usually  discharge  itself  into  some 
other  stream  or  body  of  water.  It  must  be 
something  more  than  a  mere  surface  drain- 
age over  the  entire  face  of  a  tract  of  land, 
occasioned  by  unusual  freshets  or  other  ex- 
traordinary causes.  It  does  not  Include  the 
water  fiowing  In  the  hollows  or  ravines  In 
land,  which  Is  the  mere  surface  water  from 
rain  or  melting  snow,  and  is  discharged 
through  them  from  a  higher  to  a  lower  level, 
but  which  at  other  times  are  destitute  of 
water.  Such  hollows  or  ravines  are  not  In 
legal  contemplation  water  courses."  In  Jones 
V.  Railroad,  18  Mo.  App.  261,  an  overflow  of 
water  from  Indian  creek,  a  natural  water 
course,  fiowed  into  sloughs  or  swales,  across 
one  of  which  defendant  built  an  embankment. 
In  a  suit  for  damming  up  the  slough,  the  court 
held  it  was  not  a  natural  water  course,  and 
that  defendant  was  not  liable.  In  Johnson 
V.  Railroad,  111  Mo.  App.  378,  85  S.  W.  041. 
overflow  water  from  the  Mississippi  river 
passed  over  a  protecting  levee  and  followed 
a  depression  south  of  the  city  of  Cape  Gir- 
ardeau, and  extending  southwest  12  or  14 
miles  into  Big  Lake,  a  natural  water  course. 
Defendant  constructed  its  railroad  across 
Big  Lake,  partly  by  embankment  and  partly 
by  trestlework.  PlalntlfTs  farm,  two  miles 
above  the  railroad,  was  partially  overflowed 
by  back  water  from  Big  Lake.  The  evidence 
tended  to  show  that  the  overflow  from  the 
Mississippi  river  caused  the  water  to  back 
up  from  Big  Lake  and  overflow  plalntlfTs 
lands.  It  was  held  that  he  could  not  recover 
for  the  reason  the  overflow  from  the  river 
should  be  regarded  as  surface  water.  In  Mc- 
Oormlck  v.  Railroad,  57  Mo.,  loc.  cit.  438, 
and  Abbott  v.  Railroad,  83  Mo.  271,  53  Am. 
Rep.  581,  It  was  held  that  water  overflowing 
the  banks  of  a  stream  and  escaping  npon 
bottom  lands,  in  consequence  of  the  insuffi- 
ciency of  the  natural  channel  to  contain  and 
carry  it  off,  is  surface  water. 

The  facts  of  the  case  In  hand  are  different 
from  any  of  the  above  cases.  The  slough, 
according  to  the  evidence,  connected  with 
the  channel  of  Logan's  creek  both  at  its  head 
and  mouth,  and  In  times  of  ordinary  or  extra- 
ordinary freshets  acted  as  an  auxiliary  chan- 
nel to  carry  the  waters  of  the  creek  from 
above  to  below  the  lands  of  plaintiff,  and 
thus  protected  them  from  overflow.    There- 
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fore  the  slough,  In  a  aenae,  was  a  part  of 
the  channel  of  the  creek  itself.  It  had  a 
deflnlte  course,  a  definite  channel.  It  wai 
not  supplied  by  surface  water  from  the  sur- 
rounding hills,  but  solely  from  the  creek, 
and  we  think  the  evidence  was  sufficient  to 
warrant  the  court  In  submitting  to  the  jury 
the  question  of  whether  or  not  the  slough 
was  a  natural  water  course.  But  this  Issue 
was  not  made  by  the  pleadings,  for  it  la 
not  alleged  In  the  petition  that  the  slough 
is  a  natural  water  course,  and  the  description 
given  it  by  the  pleader  does  not  bring  it  with- 
in the  legal  definition  of  a  natural  water 
course.  On  the  contrary,  it  is  described  as 
a  swale  or  slough  which  receives  overflow 
water  from  Logan's  creek.  The  reckless  di- 
version of  overflow  water,  resulting  in  Injury 
to  some  other  person,  furnishes  at  common 
law,  and  under  the  laws  of  this  state,  a  cause 
of  action  to  the  one  injured.  Cox  v.  Rail- 
road, 174  Mo.  6881  74  S.  W.  854.  But  any 
obstruction  of  the  flow  of  water  In  a  natural 
water  course,  resulting  In  Injury  to  another 
person,  furnishes  such  person  a  right  of  ac- 
tion, however  careful  the  obstruction  may 
have  been  made.  Edwards  v.  Railroad,  97 
Mo.  App.  103,  71  S.  W.  366.  The  Issue,  as 
made  b.v  the  pleadings,  was  whether  or  not 
the  defendants  had  negligently  diverted  the 
overflow  waters  from  the  slough — ^not  a  nat- 
ural water  course — to  the  injury  of  plaintiff. 
The  Issue  submitted  to  the  jury  was  whether 
or  not  defendants  bad  obstructed  the  flow 
of  water  in  a  slough,  which  the  jury  might 
find  to  be  a  natural  water  course,  resulting  In 
Injury  to  the  plaintiff.  Thus  It  clearly  ap- 
pears that  plaintiff  sued  on  one  cause  of 
action,  and,  without  amending  bis  petition  or 
offering  to  amend  it  to  conform  to  the  proof, 
was  permitted  to  recover  on  a  cause  of  action 
not  stated  In  the  petition.  That  a  plaintiff 
cannot  do  this,  notwithstanding  the  cause  up- 
on which  he  recovers  would  be  a  good  cause 
of  action,  if  well  pleaded.  Is  settled  by  numer- 
ous decisions  of  the  appellate  courts  of  this 
state.  Cbltty  y.  Railroad,  148  Mo.  64,  49  S. 
W.  808 ;  Hoagland  v.  Amusement  Co.,  170  Mo. 
335,  70  S.  W.  878,  94  Am.  St.  Rep.  740;  Koenig 
V.  Railroad,  173  Mo.  098,  73  S.  W.  637 ;  Allen 
V.  St.  Louis  Transit  Co.,  183  Mo.  411,  81  S. 
W.  1142 ;  GaCferty  v.  Choctaw  Coal  &  Mining 
Co..  95  Mo.  App.  174,  68  S.  W.  l(m. 

The  foregoing  statement  and  opinion  were 
prepared  by  the  presiding  judge  of  this  court, 
but  a  majority  of  the  court  thought  the  point 
of  variance  between  the  evidence  and  the  pe> 
titlon  was  not  raised  In  a  mode  to  justify 
reversing  the  judgment  Inasmuch  as  this 
must  be  done  for  an  error  In  the  third  In- 
struction, thereby  making  It  necessary  to  re- 
try tile  case,  ail  question  of  the  Inconsistency 
of  the  evidence  with  the  petition  may  be 
avoided  at  the  next  trial.  The  third  instmc- 
tlon  referred  the  jury  to  the  petition  for 
facts  regarding  defendants'  alleged  negli- 
gence, saying  that.  If  the  jury  believed  the 
negligence  of  defendant  as  charged  In  plain- 


tiff's petition  concurred  with  the  flood  as  one 
of  the  efficient  causes  of  the  injury  to  the 
land,  the  verdict  should  be  for  the  plaintiff, 
though  the  jury  believed  that  an  extraordi- 
nary flood  was  the  cause  of  the  damage.  The 
instruction  should  have  advised  the  jury 
what  acts  within  the  scope  of  the  petition 
would  constitute  negligence  on  the  part  of 
the  defendaaits,  and  that  If  they  believed 
from  the  evidence  defendants  were  guilty  of 
snch  acts,  and  that  these  negligent  acts  co- 
operated with  an  extraordinary  flood  In  pro- 
ducing the  alleged  damage,  the  verdict  should 
be  for  the  plaintiff,  or  words  to  that  effect 
It  was  error  to  refer  the  Jury  to  the  petition 
to  ascertain  what  the  negligence  of  defend- 
ants was.  McGinnls  v.  Railroad,  21  Mo.  App. 
899 ;  Procter  v.  Loomls,  36  Mo.  App.  488. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded.   All  concur. 


HUDSON  et  al.  v.  RODGBRS. 

(St  Louis  Court  of  Appeals.     Missouri.     Dec. 
11,  1906.) 

1.  CoNTaA.OT8— Execution— Obal  Aobsxkkrt. 

Where  the  testimony  of  the  parties  showed 
the  making  of  an  oral  contract,  the  intention  to 
subsequently  reduce  such  contract  to  writing 
did  not  hinder  it  from  taking  effect  at  the  time 
it  was  made,  unless  it  was  intended  tliat  the 
execution  of  a  written  instrument  should  be  a 
condition  precedent  to  the  taking  effect  of  the 
contract 

[Ed.  Note.— For  cases  in  point  see  Cent  Dif. 
vol.  11,  Contracts,  |  169.] 

2.  SaHE— EVIDENCK— Adkissibujtt. 

Where  parties  made  a  complete  oral  agree- 
ment intending  to  reduce  it  to  writing  nibae- 
quently,  a  letter  suggesting  the  terms  of  the 
contract  but  not  shown  to  have  been  accepted, 
was  admissible  as  evidence  of  the  terms  of  the 
agreement. 
8.  Saiu— Actions— InBTRncnoHa 

In  an  action  to  recover  fees  alleged  to  be 
due  plaintiffs  as  architects,  the  court  instructed 
that  though  plaintiffs  agreed  to  make  plans 
for  a  structure  to  cost  not  more  tlian  $75,000, 
but  defendant  made  use  of  the  plans  actually 
prepared,  which  required  greater  expenditure, 
in  erecting  a  building  at  a  sum  in  excess  of 
$75,000  plaintiffs  were  entitled  to  recover  the 
value  of  the  plana  The  basis  for  the  instmc- 
tion  was  statements  in  letters  from  defendant 
to  plaintiSs  tliat  he  was  trying  to  induce  capi- 
talists to  invest  with  him  in  a  baiiding  to  cost 
$100,000.  Held,  that  such  use  of  the  plans 
was  not  conclusive  evidence  of  a  waiver  of  the 
contract  and  the  instruction  was  erroneoas  as 
selecting  one  unconclusive  fact  and  predicating 
a  waiver  on  it  tending  to  give  it  undue  Im- 
portance. 

Appeal  from  St  Louis  Circnlt  Ck>urt;  Matt 
O.  Reynolds,  Judge. 

Action  by  Harry  F.  Hudson  and  others 
against  Albert  R.  Rodgers.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Reversed 
and  remanded. 

Jacob  Oppenhelmer,  fbr  appellant  W.  B. 
Homer,  for  respondents. 

OOODE,  J.  Action  to  recover  fees  alleged 
to  b«  due  plaintiffs  as  architects  for  the  prep- 
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aratlon  of  plans  and  Bpeclflcatlons  for  a  strnc- 
tnre  to  be  ei'ected  on  the  Pike,  a  street  tn  the 
Louisiana  Purchase  Exposition  grounds  in  St 
LoolB.  Rodgers,  the  defendant.  Is  the  owner 
of  a  horse  trained  to  do  acts  exhibiting  un- 
usual Intelligence.  At  the  time  the  contract 
In  oontroversy  was  made  he  Intended  to  ex- 
hibit the  horse  at  Louisiana  Purchase  Exposi- 
tion or  World's  Fair,  held  in  St  Louis  in 
1904,  and  wished  to  erect  a  building  for  the 
purpose.  Defendant's  notion  of  the  kind  of 
building  which  would  be  appropriate  was  a 
coloesal  horse,  more  than  100  feet  high  and  of 
other  dimensions  on  the  same  scale,  to  be  con- 
structed mainly  of  steel  and  wood.  This 
structure  was  to  have  an  audience  room  or 
theater  Inside  the  body  of  the  horse,  where 
the  exhibition  would  be  given,  moving  stair- 
ways, elevators,  various  other  conveniences, 
and  a  highly  ornamented  entrance  and  ex- 
terior. Defendant  contemplated  an  outlay  of 
from  $10,000  to  $120,000.  Having  met  one  of 
the  plalntlfTs  at  the  Charleston  Exposition,  he 
consulted  said  plaintiff  on  arriving  in  St 
Louis,  and  was  referred  by  him  to  another 
member  of  the  firm,  Mr.  Weatherwax,  with 
whom  the  negotiation  for  the  employment  of 
plaintiffs  occurred.  Defendant  unfolded  his 
notion  of  the  building  to  Mr.  Weatherwax, 
and,  according  to  the  testimony  of  the  latter, 
was  told  such  a  structure  probably  could  t>e 
erected  for  $75,000,  though  plaintiffs  would 
not  guaranty  that  it  could  be.  This  amount 
was  discussed,  because,  after  defendant  bad 
talked  with  other  concessionaries  who  were 
Intending  to  exhibit  on  the  Pike,  be  changed 
bis  intention  regarding  the  amount  to  be  In- 
vested in  the  building.  Weatherwax  and 
Rodgers  came  to  an  agreement  by  which  the 
plaintiffs  were  to  prepare  plans  and  specifica- 
tions for  the  proposed  structure  and  superin- 
tend the  erection  of  it  for  a  fee  of  $2,000. 
Their  agreement  was  oral,  but  It  was  under- 
stood Weatherwax  should  prepare  a  written 
Instrument  containing  the  stipulated  terms 
■  and  send  the  Instrument  to  Rodgers  In  New 
Tork,  whither  he  was  going,  to  be  signed. 
The  negotiation  was  finished  July  26,  1903, 
and  Rodgers  immediately  departed  for  New 
Tork.  The  correspondence  between  the  par- 
ties shows  plaintiffs  set  about  preparing  the 
plans  and  specifications  at  once  and  continued 
to  work  on  them  until  they  were  completed. 
This  Iiappened  In  due  time — that  is,  by  Sep- 
tember Ist— when,  according  to  the  agreement, 
the  plans  were  to  be  ready  for  submission  to 
contractors,  who  might  wish  to  bid  for  the 
erection  of  the  structure.  It  was  the  inten- 
tion of  Rodgers  to  be  in  St  Louis  by  that  date 
and  attend  to  the  letting  of  bids ;  but  he  had 
an  exhibition  in  progress  in  Boston  which  re- 
quired his  attrition  and  prevented  him  from 
coming  to  St  Louis  until  November.  For 
this  reason  bids  for  the  work  were  not  re- 
ceived until  about  the  middle  of  November, 
when  all  the  bids  submitted  were  for  a  price 
In  excess  of  $75,000.    There  was  evidence  to 


show  tliat  between  the  1st  of  Sei»tember  and 
November  the  price  of  labor  and  material  for 
use  In  the  erection  of  buildings  on  the  World's 
Fair  grounds  advanced  considerably  on  ac- 
count of  strikes  by  labor  unions  and  other 
causes,  and  that  if  the  contract  for  the  erec- 
tion of  defendant's  house  had  been  let  Septem- 
ber 1st  as  was  Intended,  It  could  have  been 
built  at  a  cost  of  no  more  than  $75,000.  When 
defendant  found  he  could  not  come  to  St  Louis 
in  September,  he  had  the  plans  and  specifica- 
tions sent  to  bim,  and  wrote  several  times 
that  he  was  trying  to  arrange  with  eastern 
capitalists  to  build  a  structure  to  cost  not  less 
than  $100,000.  Weatherwax  neglected  to 
have  a  writing  prepared  setting  forth  the 
agreement  and  on  August  10th  Rodgers  wrote 
plaintiffs  a  letter,  in  which  he  stated  that  he 
engaged  them  as  architects  to  prepare  the 
plans  and  speclflcatlans  for  the  contemplated 
building.  The  letter  went  into  details  about 
the  different  parts  of  the  colossal  horse  for 
which  the  plans  were  to  be  drawn,  stating  the 
form  of  entrance,  the  living  rooms  and  thea- 
ter desired,  that  there  should  be  a  roof  gar- 
den on  top,  and  various  other  particulars,  and 
saying  the  entire  cost  Including  furnishings, 
should  not  exceed  $75,000.  The  letter  stated 
plalntiffq'  fee  was  to  be  $2,000,  payable  In 
'four  Installments  of  $500  each,  the  first  to 
fall  due  on  the  passing  of  the  contract  "by 
Mr.  Gregg  and  his  committee  on  plans  and 
signing  of  the  contract"  The  second  Install- 
ment was  payable  when  finished  plans,  draw- 
ings, and  color  sketches  were  ready,  and  the 
other  two  Installments  hi  30  and  00  days 
thereafter.  No  reply  was  made  to  this  letter, 
nor  was  it  alluded  to  In  the  subsequent  oor- 
respondence  between  the  parties.  Defendant 
finally  abandoned  building  the  structure  for 
which  the  plans  were  prepared,  and,  having 
refused  to  pay  plaintiffs  for  tbelr  work,  this 
action  was  brought  to  recover  quantum  meruit 
the  value  of  their  services.  A  verdict  for 
$1,400  was  returned  in  plaintiffs'  favor,  and, 
judgment  having  been  entered  accordingly, 
this  appeal  was  taken. 

The  errors  assigned  relate  to  rullugs  on  the 
instructions  presented  by  the  parties,  which 
are  too  numerous  to  be  quoted  at  length,  but 
will  be  referred  to,  as  far  as  seems  neces- 
sary, In  reviewing  the  legal  propositions  in- 
volved. The  main  defense  is  that  no  contract 
was  made  prior  to  the  letter  of  August  10th, 
and  that  as  said  letter  recited  certain  terms 
and  was  received  by  plaintiffs  and  left  unan- 
swered, it  was.  In  effect  assented  to  by  tbem 
as  the  contract  between  the  parties,  and  there- 
fore plaintiffs  could  not  recover  except  by 
proving  the  plans  and  specifications  prepared 
by  them  were  in  accordance  with  Its  terms. 
In  instructing  the  Jury  the  court  below  did 
not  assume  that  a  contract  either  had  or  had 
not  been  made  orally  on  July  26tta,  or  that  the 
letter  of  August  lOtb  constituted  the  true  am- 
tract  between  the  parties.  In  instructions 
given  for  both  parties  said  letter  was  treated 
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as  not  conclusive  concerning  the  terms  of  the 
contract,  if  the  Jury  found  from  the  subse- 
quent correspondence  that  both  parties  did 
not  regard  It  as  binding  or  Its  terms  "were 
not  strictly  adhered  to  by  both  parties." 
Though  plaintiffs  requested  Instructions  of 
that  tenor,  they  did  so  only  after  the  court 
bad  gi\ea  Instructions  for  defendant  and  had 
rejected  the  the«7  of  plaintiffs'  counsel  that 
as  the  letter  was  not  signed  by  plaintiffs,  or 
Its  terms  formally  accepted.  It  did  not  ex- 
press the  agreement  of  the  parties,  but  that 
the  contract  on  which  the  case  turned  was 
entered  Into  orally  on  July  26th.  The  testi- 
mony shows  without  conflict  or  Inconsistency, 
that  Weatherwax  and  Rodgers  definitely 
agreed  on  the  date  last  named  that  plain- 
tiffs were  to  prepare  plans  and  Ei>eclficatlon8 
for  the  contemplated  building  and  superin- 
tend the  erection  of  It  for  a  fee  of  $2,000. 
Rodgers  told  Weatherwax,  In  a  general  way, 
the  kind  of  building  he  wanted,  and  left 
it  to  plaintiffs  to  work  out  the  details. 
Weatherwax  and  Rodgers  both  swore  a  con- 
tract was  reached  on  July  28th.  Two  or 
three  previous  conversations  occurred,  but 
the  affair  was  concluded  on  said  day.  Weath- 
erwax testified  as  follows :  "When  Mr.  Rod- 
gers came  In  to  see  me,  we  closed  up  the  deal 
for  |2,000;  that  la,  Mr.  Rodgers  stated  to  me 
that  he  would  pay  me  $2,000  to  get  up  these 
drawings  and  specifications  and  take  esti- 
mates on  It  and  assist  him  In  getting  them 
passed  through  the  Department  of  Works,  Mr. 
Gregg's  department,  rather.  •  ♦  •  We 
were  to  superintend  the  building."  Rodgers' 
version  of  what  transpired  between  him  and 
Weatherwax  was  given  In  these  words:  "We 
bad  talked  over  a  price  and  had  agreed  np<m 
a  price  of  $2,000,  which  was  to  complete  the 
entire  thing,  so  that  would  be  the  total 
amount  of  investment  In  my  show,  and  the 
only  additional  thing  I  expected  to  bring  Into 
It  was  my  horse  Jim  Key.  I  asked  him  If  be 
would  draw  up  a  contract  In  proper  form 
and  send  It  on  to  me,  and  that  I  was  anxious 
to  get  the  thing  settled  as  quick  as  possible ; 
that  I  was  going  back  to  New  lork  and  want- 
ed to  get  back  here  by  the  1st  of  September, 
80  as  to  settle  this  matter,  because  I  had  to 
opai  up  in  October  an  exposition  which  I  was 
running  in  Boston  that  I  was  Interested  in. 
That  was  the  result  of  my  conversation  with 
Mr.  Weatherwax  the  last  time  I  saw  him  and 
the  time  I  closed  the  deal.  •  •  •  My  Im- 
presskm  is  we  ware  alone.  No  one  there  but 
Mr.  Weatherwax  and  myself,  and  Mr.  Weath- 
erwax and  I  agreed  at  that  price  [1.  e.,  $2,000], 
and  the  understanding  I  had  with  Mr.  Weath- 
erwax was  that  I  was  to  bave  a  complete 
building." 

Nothing  in  the  evidence  indicates  that 
either  of  the  parties  hitended  the  execution 
of  a  written  instrument  should  be  a  condition 
precedent  to  the  taking  effect  of  their  con- 
tract This  being  true,  the  Intention  to  put 
the    agreement    made    on    July    20th    into 


writing  did  not  binder  the  contract  from 
being  In  force  from  the  time  it  was  made. 
Allen  V.  Chouteau,  102  Mo.  309,  S22,  14  S.  W. 
869.  The  opinion  of  the  Supreme  Court  of 
this  state  In  the  case  Just  cited  dealt  with 
facts  similar  to  those  before  us  and  de- 
clared the  law  to  be  that  "a  party  making  a 
proposal,  or  an  acceptance  of  one,  may  make 
it  a  condition  that  the  contract  be  reduced  to 
writing  signed  by  both  parties.  But  it  i» 
equally  clear  that  the  proimsal  or  acceptance 
must  be  expressed  In  such  a  way  as  to  show 
that  such  a  condition  is  Intended."  Tb» 
question  before  us  has  called  often  for  deci- 
sion by  courts  oY  last  resort,  and  the  doctrine 
taught  by  all  the  cases  la  that,  if  an  oral 
agreement  Is  reached,  it  takes  effect  Immed- 
iately as  a  contract,  though  the  parties  undw- 
Btand  it  shall  be  put  Into  a  formal  writing^ 
unless  one  of  the  conditions  agreed  to  orally 
is  for  the  agreement  to  remain  ineffective 
until  the  writing  is  executed.  Wilson  t. 
Board  of  Education,  63  Mo.  137;  Riggins  v. 
Railroad,  73  Mo.  698,  604;  Green  v.  Cole, 
103  Mo.  70,  76,  16  S.  W.  317;  Methudy  v. 
Ross,  10  Mo.  App.  101;  Broome  v.  Wright 
15  Mo.  App.  400.  These  cases  presented 
facts  In  no  material  respect  different  from 
this  one,  so  far  as  the  point  in  hand  Is  con- 
cerned. The  testimony  of  both  Rodgers  and 
Weatherwax  and  the  conduct  of  the  parties 
show  the  agreement  for  plaintiffs'  services 
was  understood  to  be  In  effect  from  July 
26th.  Plaintiffs  began  work  immediately,  ajad 
wrote  letters  about  what  they  were  doing 
to  the  defendant  who  rolled.  We  hold  the 
contract  of  employment,  whatever  Its  terms, 
was  an  oral  one,  and  made  on  the  26tb  day 
of  July,  1903,  Instead  of  by  the  letter  of 
August  10th.  Nevertheless,  said  letter,  bav- 
ing  been  written  by  defendant  and  retained 
by  plaintiffs,  was  competent  evidence  of  what 
the  previous  agreement  was.  It  is  a  part  of 
the  evidence  bearing  on  that  issue.  If  It 
contains  terms  not  in  the  previous  agreanent 
between  the  parties,  it  Is  not  the  contract; 
but,  as  plaintiffs  failed  to  challenge  any  of 
Its  contents.  It  is  some  evidence  of  what  the 
original  terms  were.  Plaintiffs  swore  thwe 
was  no  agreement  that  the  structure  for 
which  they  were  to  prepare  plans  and  speci- 
fications should  not  cost  more  than  $75,000, 
and  that  the  cost  of  furnishing  the  structure 
was  not  considered  in  discussing  the  expen&e 
of  building  according  to  the  plans  they  were 
to  prepare.  Defendant  testified  to  the  con- 
trary on  both  those  questions.  With  the 
evidence  thus  contradictory.  It  devolved  on 
the  jury  to  find  what  the  agreement  was 
from  all  the  facts  and  circumstances  In  proof, 
including  the  letter  of  August  10th.  Plain- 
tiffs were  bound  to  perform  substantially 
the  contract  as  made,  and,  if  their  plans  and 
specifications  did  not  come  witliln  the  terms, 
they  are  not  entitled  to  recover  onlees  the 
defendant  waived  the  deviation,  either  ex- 
pressly or  by  conduct    Meyer  v.  Christopher, 
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176  Mo.  580.  75  S.  W.  750;   Boss-Langford  ▼. 
Ids.  Ca,  07  Mo.  App.  79,  71  S.  W.  720. 

One  Instrnction  wu  tbat  though  the  jury 
found  plaintiffs  agreed  to  make  plans  for 
a  structure  to  coat  not  more  than  $75,000, 
but  fortho:  found  defendant,  Instead  of  re- 
jecting the  plans  actually  prepared,  on  learn- 
ing it  would  cost  more  than  that  amount  to 
build  In  accordance  with  them,  made  use  of 
them  In  endeavoring  to  erect  a  building  at  a 
■um  In  exceoB  of  $75,000,  plaintiffs  were 
oitltled  to  recover  the  value  of  the  plans  and 
specifications.  No  doubt  that  Instruction  re- 
fUred  to  statements  In  the  letters  of  defend- 
ant that  he  was  trying  to  Induce  eastern 
capitalists  to  Invest  with  him  In  a  building 
to  cost  |10O,O0O.  We  think  the  Instruction  was 
erroneous  in  laying  undue  stress  on  a  single 
eircninstance  in  evidence.  The  jury  might 
have  found  from  said  circumstance  alone,  or 
from  it  and  other  facts  In  proof,  that,  if  It 
was  agreed  plans  should  be  drawn  for  a 
house  to  cost  no  more  than  a  certain  price  and 
this  stipulation  was  not  complied  with  by 
plaintiffs,  the  defendant  waived  the  breach 
and  accepted  the  plans  as  drawn.  Neverthe- 
less, the  use  defendant  made  of  the  plans  was 
not  conclusive  in  favor  of  a  waiver,  but  was 
compatible  with  the  theory  tbat  lie  would  ac- 
cept them  only  in  the  event  of  being  able  to 
enlist  the  requisite  capital  to  build  in  accord- 
ance with  them.  Selecting  one  Inconclusive 
fact  and  predicating  a  waiver  on  it  tended  to 
give  it  undue  importance  in  the  minds  of  tbe 
jury.  Hackman  v.  McGnlre;  20  Mo.  App.  286; 
State  V.  Jac&Bon,  105  Mo.  196,  15  S.  W.  338, 
16  S.  W.  829.  Another  instruction  was  that 
if  it  was  agreed  the  plans  were  to  be  dravtrn 
for  a  building  to  cost  not  more  than  $75,000, 
and  the  plans  were  drawn  for  a  building  in 
excess  of  said  sum,  yet  if  plaintiffs  were 
ready  and  willing  to  make  changes  in  the 
plans  so  that  a  building  could  be  erected  in 
accordance  with  them  for  less  than  $76,000, 
and  defendant  refused  to  permit  them  to 
make  such  changes,  plaintiffs  were  entitled 
to  tbe  value  of  their  servicea  We  know  of 
no  theory  on  which  that  charge  can  be  up- 
held. If  plaintiffs  agreed  to  prepare  plans 
by  September  1st  for  a  house  of  maximum 
cost,  and  failed  to  keep  their  contract,  de- 
fendant was  under  no  obligation  to  permit 
tbem  to  prepare  other  plans,  either  entirely 
new  or  consisting  of  those  already  drawn, 
but  materially  altered.  This  instruction,  in 
«Sect,  exonerated  plaintiffs  from  failure  to 
comply  with  their  undertaking  and  gave 
them  a  right,  not  given  by  their  contract,  to 
inrepare  a  second  set  of  plans  after  Septembw 
lat  if  those  first  prepared  violated  the  agree- 
ment The  bids  for  the  structure  for  which 
plaintiffs  drew  designs  were  much  in  excess 
of  |7S,000,  and  to  bring  tbe  structure  within 
that  iirlce  would  have  required  more  than 
slight  changes  of  details.  Plaintiffs'  right 
to  neavae  depended  on  showing  either  that 
tbe  plana  th«y  drew,  and  substantially  aa 


drawn,  could  have  been  followed  at  an  ex- 
pense not  above  $75,000,  if  bids  had  been 
taken  when  contemplated,  or  that  they  did 
not  agree  to  draw  plans  for  a  house,  the  cost 
of  wlilch  would  not  exceed  said  sum. 

The  judgment  is  reversed  and  the  cause 
remanded.    All  concur. 


OANN  ▼.  RBCrrOB,  BTO.,  OF  OHURCH 
OF  HOL.X  REDBBMBR. 

(St  Lonls  Court  of  Aroeals.     Missouri.    Dec 
11,  1006.    Rehearing  Denied  Jan.  7,  1907.) 

1.  RKLIOI0U8  SOOIKTISS— RXCTOB— AUTHOBITT. 

A  formal  resolation  was  not  essential  to 
clothe  the  rector  of  a  church,  who  was  president 
of  tbe  vestry,  with  authority  to  act  as  the  ves- 
try's agent  in  the  preparation  and  acceptance  of 
pUiu  for  the  construction  of  a  new  church,  but 
oral  authority  from  a  majority  of  the  members 
of  the  vestry  given  in  a  session  of  that  body 
was  safBcient 

2.  SaIO— BVIDKRCB— QtntSnON    FOB    JUBT. 

In  an  action  for  the  value  of  plans  for  a 
church  prepared  under  the  direction  of  the  rec- 
tor, evidence  held  to  require  submission  to  the 
jury  of  the  question  whether  the  rector  had  been 
given  proper  authority  to  bind  the  vestry  with 
reference  to  the  preparation  and  acceptance  of 
the  plans. 

3.  SaMK— AUTHOKITT    OF    VEBTBT. 

Where,  after  the  making  of  a  written  con- 
tract between  the  vestry  of  a  church  and  cer- 
tain architects  for  the  prei>aration  of  plans  for 
a  church  bnilding,  which  provided  that  the 
vestry  should  t>e  entitled  to  reject  the  plans  if 
they  were  not  satisfactory,  the  vestry  diose  to 
delegate  the  control  of  the  matter  to  the 
rector,  who  was  president  of  the  vestry,  and 
tbe  architects,  in  preparing  the  plans,  followed 
the  rector's  directions,  the  vestry  could  not 
reject  Uie  plans  because  they  were  dissatisfied 
therewith. 

Appeal  from  St  liOUis  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  W.  A.  Cann  against  tbe  rector, 
wardens,  and  vestrymen  of  tbe  Church  of 
the  Holy  Redeemer.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Afilrmed. 

Douglas  W.  Robert;  for  appellant  John 
A.  Blevlns,  Crawley  ft  Jamison,  and  X.  F. 
Wilfly,  for  respondent 

OOODB,  J.  The  legal  propositions  involved 
in  the  present  case  were  determined  by  this 
court  on  a  previous  appeal.  Cann  et  al.  v. 
Rector,  Wardens,  and  Vestrymen,  Church 
Redeemer,  111  Mo.  Ak>.  164,  86  &  W.  094. 
The  trial  leading  to  the  first  appeal  resulted 
In  tbe  circuit  court  holding  the  plaintiffs 
could  not  recover  under  the  evidence  ad- 
duced, whereupon  they  took  a  nonsuit,  and,  a 
motion  to  set  the  same  aside  having  been 
overruled,  brought  the  case  here  for  review, 
and  it  devolved  on  this  court  to  examine 
tbe  evidence  in  Ite  various  aspecte  In  order 
to  ascertain  if  plaintiffs  bad  established  a 
prima  facie  case.  The  action  was  one  to 
recover  compensation  alleged  to  be  due  the 
plaintiffs  Cann  and  Switzer  for  services  ren- 
dered to  defendant,  a  religious  corporation, 
in   the  preparation   of  plans    and  specifics- 
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tlons  for  a  church  edifice.  Reverend  Charles 
A.  Trotman  was  rector  of  the  Church  of  the 
Redeemer  and  president  of  its  vestry.  The 
evidence  for  the  plaintiffs  tended  to  show 
the  plans  and  specifications  were  prepared 
under  his  direction  and  authority,  and  for 
a  building  to  suit  his  expressed  wishes.  One 
term  of  the  written  contract  with  the  archi- 
tects was  that  the  plans  and  specifications 
should  be  satisfactory  to  the  owners ;  that  Is 
to  say,  the  vestry  or  governing  body  of  the 
church.  Said  body  rejected  the  plans  as  pre- 
pared by  the  architects,  because  the  vestry- 
men thought  the  cost  of  building  In  accord- 
ance with  them  would  be  too  great  To 
meet  this  objection  plaintiffs  introduced 
testimony  tending,  as  said,  to  show  they 
acted  under  the  direction  of  the  rector  in 
preparing  the  plans.  Other  testimony  intro- 
duced by  plaintiffs  tended  to  show  the  rector 
bad  express  authority  to  give  directions,  or, 
If  he  had  no  express  authority,  bad  an  in- 
cidental authority  as  president  of  the  ves- 
try, or,  in  default  of  either  form  of  author- 
ity, the  church  was  bound  to  pay  plaintiffs 
because  the  vestry  ratified  what  the  rector 
bad  done  after  learning  of  it  On  the  ques- 
tions thus  presented  for  our  decision,  we 
held  there  was  no  evidence  going  to  show  ex- 
press authority  in  the  rector  to  determine 
for  what  sort  of  an  edifice  plans  and  sped- 
flcatlons  should  be  prepared ;  that  he  had  no 
incidental  power,  by  virtue  of  his  oflSce,  to 
give  such  directions;  and  that  there  was 
no  evidence  to  show  the  vestry  had  ratified 
his  conduct  The  evidence  contained  In  the 
former  record  regarding  his  express  author- 
ity in  the  matter  of  the  preparation  of  plans 
and  specifications  consisted  cfalefiy  of  the 
testimony  of  the  secretary  of  the  vestry, 
Roland  Swltzer.  This  witness  swore  that 
at  a  vestry  meeting  on  December  1,  1902, 
when  Dr.  Trotman  was  authorized  to  sign 
the  written  contract  employing  plaintiffs,  one 
or  two  members  of  the  vestry  told  Dr.  Trot- 
man he  was  given  full  authority  to  act  for 
the  vestry  In  all  business  connected  with 
the  erection  of  the  new  church  and  to  con- 
duct it  as  be  saw  fit  On  a  perusal  of  said 
portion  of  the  witness's  testimony  we  held  he 
had  gathered  his  impression  from  isolated 
remarks  made  by  the  vestrymen  after  the  ad- 
journment of  the  meeting;  holding  at  the 
same  time  that  the  vestry  had  power,  while 
In  session  and  without  adopting  a  formal 
resolution,  to  clothe  the  rector  with  author- 
ity to  control  the  architects  and  give  Instruc- 
tions regarding  the  preparation  of  plans  and 
specifications.  But  in  treating  this  point 
we  said  there  was  an  absence  of  evidence 
going  to  show  a  majority  of  the  vestrymen 
had  assented  at  any  time  while  in  session, 
to  the  rector's  directing  the  architects.  After 
the  disposition  of  the  first  appeal,  Henry  R. 
Swltzer,  one  of  the  original  plaintiffs,  assign- 
ed bis  interest  in  the  demand  to  bis  partner 
W.  A.  Cann,  and  the  latter  Instituted  the 


present  action  to  recover  tbe  fees  claimed 
by  the  firm.  The  case  came  on  for  trial 
and  Roland  Swltzer,  secretary  of  tbe  vestry 
and  son  of  Henry  Swltzer,  in  testit^lng  aa 
to  what  txan^lred  at  the  meeting  of  the 
vestry  on  December  1,  1902,  gave  a  statemmt 
of  facts  different  from  the  one  given  at  the 
first  trial  In  this:  be  swore  that  the  state- 
ment by  one  or  two  of  the  vestrymen  to  Dr. 
Trotman  regarding  tbe  latter's  authority  to 
control  the  preparation  of  plane  and  apeel- 
ficatlons  was  made  during  the  meeting  of  the 
vestry.  In  the  presence  and  hearing  of  all 
the  members,  and  that  the  witness  knew  all 
of  them  heard  tbe  statement  The  witness 
said  Dr.  Trotman  was  told  by  either  one  or 
two  of  tbe  vestrymen,  and  maybe  by  more, 
that  authority  had  been  given  him  to  go 
ahead  and  get  the  plans  and  specifications 
out  and  get  the  church  along;  that  he  had 
authority  to  go  ahead  and  get  the  church 
up  and  to  direct  the  architects.  Swltzer  ad- 
mitted swearing  at  the  former  trial  these 
statements  were  made  after  the  adjournment 
of  tbe  board;  and  explained  the  change  in 
his  testimony  by  saying  he  was  so  confused 
and  harassed  by  the  cross-examination  that 
he  fell  Into  a  mistake.  Some  other  testimony 
and  various  circumstances  are  relied  on  by 
plaintiff,  In  addition  to  Roland  Swltzer's 
testimony,  to  show  Dr.  Trotman  was  vested 
with  authority  to  direct  the  architects  In 
preparing  the  plans  and  specifications.  In 
view  of  the  statement  of  facts  contained  in 
the  opinion  on  the  former  appeal,  we  deem  it 
unnecessary  to  go  further  into  the  facts 
at  present  Instead  of  doing  so  we  will 
refer  the  reader  to  the  recital  then  given. 
However,  it  should  be  remarked  that  evi- 
dence was  adduced  at  the  second  trial  to 
show  the  vestry  acted  in  good  faith  In  re- 
jecting the  architects'  plans  and  not  through 
a  dishonest  motive.  Hence,  at  said  trial 
the  court  predicated  plaintiffs  right  of  re- 
covery on  a  single  Issue,  to  wit,  a  finding  by 
the  Jury  that  during  the  session  of  the  ves- 
try on  December  1,  1902,  said  governing  body 
as  a  whole,  authorized  Dr.  Trotman  to  look 
after  the  preparation  of  the  plans,  speci- 
fications, and  drawings  for  the  proposed 
edifice,  to  direct  the  architects  In  their  prep- 
aration, and  advise .  what  kind  of  a  house 
was  wanted  and  the  character  of  material 
to  be  used  in  it.  Tbe  Jury  were  told  to  find 
for  the  plaintiff  If  they  found  such  anthor- 
Ity  was  given,  and  Dr.  Trotman,  pursuant 
to  It,  did  advise  and  dtarect  the  architects 
in  the  matters  mentioned,  and  the  architects 
followed  his  directions  In  preparing  the 
plans  and  specifications.  This  Issue  of  fact 
was  submitted  in  various  phases  In  numerous 
instmctlons  given  at  the  request  of  the  de- 
fendant. A  verdict  was  returned  in  favor 
of  plaintiff  tix  |8,092JSU,  and  defendant  ap- 
pealed. 

The  principal  error  assigned  is  that  tbe 
court  should  have  directed  a  verdict  for  tiie 
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defendant,  becanse  there  was  no  eyldmc* 
to  show  express  authority  was  conferred  on 
Dr.  Trotman  by  the  vestry  to  act  as  Its  agent 
In  overseeing  and  directing  the  preparation 
of  the  proposed  plans  and  specifications. 
Counsel  for  defendant  go  into  an  analysis 
of  Roland  Switzer'a  testimony,  In  an  attempt 
to  demonstrate  it  did  not  tend  to  show  the 
requisite  authority  was  conferred  on  the 
rector.  The  vrltness  said  one  or  two  of  the 
vestry,  maybe  more,  stated  to  the  rector  im- 
mediately after  be  was  authorized  to  sign 
the  written  contract  that  he  was  authorized, 
also,  to  go  on  with  the  building  of  the  church 
and  direct  the  architects.  The  witness  said, 
too,  that  he  knew  all  the  other  members 
heard  these  remailcs.  A  formal  resolution 
was  not  essential  to  clothe  the  president  and 
rector  with  the  authority  to  act  as  agent  of 
the  vestiy.  Oral  authority  from  the  ma- 
jority of  the  members,  given  during  a  ses- 
sion of  the  body,  was  sufficient  This  was 
decided  on  the  first  appeal,  and  we  invoke 
again,  as  conclusive,  the  authorities  then 
cited  in  support  of  the  propositions.  Jones 
V.  Williams,  139  Mo.l,  89  S.  W.  486,  40  S. 
W.  858,  37  li.  R.  A.  6S2,  61  Am.  St.  Rep.  436 ; 
Bank  v.  Gilstrap,  46  Mo.  419;  Williams  v. 
Christian  Female  College,  29  Mo.  250.  77  Am. 
Dea  669.  Switzer'a  testimony  did  not  es- 
tablish as  a  legal  conclusion,  authority  in  the 
rector,  but  was  to  be  weighed  by  the  Jury 
In  determining  the  qnestimi.  This  was  the 
view  the  court  took.  The  jury  were  told 
to  find  the  fact  of  whether  or  not  the  al- 
lied authority  was  given  by  the  vestry. 
l%e  announcement  to  the  rector  of  the  ex- 
tent  of  his  authority  by  one  or  more  mem- 
bers in  the  hearing  of  the  others,  who  ex- 
pressed no  dissent,  certainly  is  evidence  of 
what  his  authority  was.  This  is  the  point 
In  decision  in  Williams  v.  College,  supra. 
If  an  agent  Is  appointed  and  clothed  with 
power  to  represent  a  corporation  without 
adopting  a  formal  resolution,  some  member 
of  the  board  of  trustees  or  directors  usually 
will  act  as  spokesman  and  tell  the  agent 
what  powers  he  may  exercise,  and  every 
member  is  not  expected  to  express  himself. 
Vnch  of  the  argument  cm  this  question  Is, 
in  effect,  an  appeal  to  us  to  weigh  the  evi- 
dence^ Stress  Is  laid  on  the  testimony  of 
other  witnesses  who  swore  In  contradiction  of 
Switzer,  and  on  the  unreasonableness  of  the 
tatter's  testimony.  He  was  not  wholly  uncor- 
roborated. Many  circumstances  Indicate  the 
vestry  knew  what  their  rector  was  doing, 
and  understood  he  was  controlling  the  archi- 
tects and  having  plans  made  to  suit  him- 
self. But  plainly  these  matters  were  for 
the  Jury. 

We  cannot  accept  the  proposition  that. 
If  the  vestry  were  dissatisfied  with  the  plans, 
it  had  a  right  to  reject  them  notwithstand- 
faig  their  preparation  according  to  Instruct- 
ions given  by  Dr.  Trotman  pursuant  to  an 
express  grant   of  authority  from   the  ves- 


try. No  doubt,  under  the  written  contract 
with  the  architects,  the  veetry  had  the  right 
to  reject  the  plans  if  they  were  not  satis- 
factory; but  if.  Instead  of  exercising  this 
right,  it  chose  to  delegate  control  of  the 
matter  to  an  agent  whom  the  architects 
obeyed,  the  corporation  was  bound  by  the 
agent's  doings. 

Numerous  minor  errors  were  assigned, 
and  we  have  examined  them,  but  think 
they  are  not  of  sufficient  merit  to  require 
separate  comment  No  ground  for  revers- 
ing the  Judgment  has  been  shown  and  it 
will  be  affirmed.    All  concur. 


MISSOURI    RBAIi    ESTATE    SYNDICATE 
V.  SIMS. 

(St  Louis  Court  of  Appeals.    Missonri.    Dee. 
11,  1906.) 

1.  Tbiai/— Pebemptobv  Instbuotiok— DzwrAL. 

Where  the  petition  stated  a  good  cause  of 
action  and  the  evidence  clearly  entitled  plain- 
tiCt  to  recover  at  least  nominal  damages,  the 
court  properly  refused  a  peremptory  instruction 
to  find  for  defendant 

[Ed.  Note. — For  cases  in  point  see  Cent  Die. 
vol.  46,  Trial,  U  382-384.] 

2.  MoBTOAOES— Deeds  or  Tbust— Pbeicatubb 

FOBECLOSDKB— DaUAOEB. 

Where  defendant  foreclosed  a  deed  of  trast 
in  violation  of  a  contract  extending  the  time 
of  payment  the  measure  of  plaintiffs  damagei 
was  the  difference,  if  any,  between  the  reason- 
able value  of  the  property  and  the  amount  of 
the  debt  secured  by  toe  trust  deed  at  the  date 
of  the  foreclosure  sale,  and  not  the  net  profits 
of  the  rents  of  the  property  from  the  date  of 
the  sale  to  the  time  when  the  note  and  deed 
of  trust  would  have  matured. 

[Dd.  Note.— For  cases  In  point  »ee  Cent  Dig. 
vol.  85,  Mortgages,  i  1143.] 

8.  EiSTOPPBir— Knowledoe  op  Facts. 

Where  defendant  the  holder  of  a  deed  of 
trust  .had  knowledge  that  a  contract  for  the 
extension  of  the  time  of  payment  was  made  for 
the  benefit  of  C,  who  signed  it  and  to  enable 
her  to  purchase  the  property,  defendant  was 
estopped,  in  an  action  for  damages  sustained 
by  ms  alleged  premature  foreclosure  of  the 
deed,  to  set  up  that  C.  was  not  a  party  to  the 
extension  contract  though  her  name  was  not 
mentionied  therein. 

4.  AppeaI/— Instructions— Pbejudicb. 

Where,  in  an  action  for  the  premature  fore- 
closure of  a  deed  of  trust  defendant  testified 
that  he  overlooked  a  clause  in  the  deed  provid- 
ing for  cyclone  Insurance,  and  giving  him  an  op- 
tion in  case  such  insurance  was  not  kept  up, 
either  to  foreclose  the  deed  or  take  out  such 
Insurance  and  charge  its  cost  to  the  property, 
and  defendant  at  no  time  requested  cyclone  in- 
surance or  attempted  to  exercise  the  option  con- 
tained in  such  clause  of  the  deed,  he  was  not 
prejudiced  by  an  instruction  that  he  had  waived 
I>erformance  of  such  cyclone  insurance  danse. 
6.  Tbiaii— Issues— SuBuissioN. 

Where,  in  an  action  for  breach  of  a  contract 
extending  the  time  for  the  payment  of  a  debt 
secured  by  deed  of  trust  tlie  extension  of  time, 
the  sale  in  violation  thereof,  the  taking  posses- 
sion of  the  property  by  defendant  immediately 
after  the  sale,  were  all  admitted  facts,  and  the 
only  controverted  fact  bearing  on  the  issues 
was  the  value  of  the  property  at  the  time  of 
the  sale  by  the  trustee,  an  instmcti<Ki  was  not 
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objectionable    because    it   only    sabmitted   the 
value  of  the  property  to  the  jury. 

[EX].  Note.— For  caBea  in  point,  see  Cent  Dif. 
yol.  46,  Trial,  H  336,  452,  458.] 

*  AppbaI/— Weight  of  Evidbncb— Review. 

Where  the  verdict  is  sustained  by  substan- 
tial evidence  and  has  been  approved  by  the 
trial  judge,  it  will  not  be  set  aside  on  appeal 
AS  against  the  weight  of  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §§  3928,  3948-8950.] 

Appeal  from  Circuit  Court,  Greene  County ; 
Jas.  T.  Neville,  Judge. 

Action  by  Mlsaouri  Real  Estate  Syndicate 
against  J.  M.  Sims.  From  a  judgment  for 
plaintiff,   defendant  appeals.     Affirmed. 

See  78  S.  W.  1006. 

In  1894  George  P.  Miller  owned  lot  No.  S 
and  6  feet  and  6  inches  off  the  east  side  of 
lot  Na  6,  all  In  block  No.  36,  In  the  town  of 
North  Springfield,  Greene  county.  Mo.  On 
December  12,  1894,  Miller  and  wife  executed 
a  deed  of  trust  to  James  Bray,  trustee,  for 
the  benefit  of  George  Lawrence,  to  secure  the 
X>ayment  of  a  note  of  |4,000  to  said  Lawrence, 
due  two  years  after  date  and  bearing  Inter- 
est from  date  at  the  rate  of  8  per  cent  per 
annum,  payable  semiannually.  Among  oth- 
ers, the  deed  of  trust  contained  the  follow- 
ing covenants:  "And  the  said  parties  of  the 
first  part  also  covenant  and  agree  with  the 
said  party  of  the  third  part  and  his  assigns, 
that  they  will  cause  the  buildings  on  said 
premises  to  be  Insured  against  cyclone  for  a 
sum  not  less  than  $2,000  by  such  insurance 
company  as  may  be  selected  by  the  said 
party  of  the  third  part,  against  loss  by  fire 
for  a  sum  not  less  than  three  thousand  dol- 
lars, and  that  said  parties  of  the  first  part 
will  pay  all  premiums  for  said  insurance, 
and  assign  said  policies  of  insurance  to  said 
party  of  the  third  part,  and  that  said  par- 
ties of  the  first  part  will  continue  said  In- 
surance in  force  and  assigned  as  aforesaid, 
until  the  debts  herein  secured  shall  be  fully 
paid  off  and  discharged.  In  case  said  par- 
ties of  the  first  part  shall  fail  to  keep  insur- 
ance on  said  buildings  to  the  said  amount 
at  any  time  while  the  said  debts  are  unpaid, 
the  said  party  of  the  third  part  or  his  as- 
signs, may,  at  his  or  their  option,  either 
cause  said  premises  to  be  sold  under  the 
terms  of  this  Instrument  by  the  party  of  the 
second  part,  or  the  substitute  hereinafter 
provided  for  him  or  said  party  of  the  third, 
or  his  assigns,  may  insure  said  buildings 
to  said  amount  and  any  money  paid  out  in 
effecting  and  continuing  such  insurance  shall 
become  a  debt  and  lien  on  said  premises, 
secured  by  this  deed  of  trust  in  the  same 
manner  as  the  debt  herpln  mentioned,  and 
any  amount  so  expended  for  Insurance  shall 
l)ear  eight  per  cent  Interest  per  annum  from 
the  date  of  such  payment"  On  January  28, 
1895,  Miller  and  wife,  by  general  warranty 
deed,  conveyed  the  property  to  E.  J.  Kerr, 
subject  to  the  Bray  deed  of  trust.  On  Feb- 
ruary 8.  1895,  B.  J.  Kerr  and  her  husband, 


by  general  warranty  deed,  conveyed  the  prop- 
erty to  the  Springfield  Milling  Company,  a 
corporation,  subject  to  the  Bray  deed  of 
trust  On  January  19.  1897.  the  Si»ingfleld 
Milling  Company  conveyed  the  property  to 
Helen  Coombs,  who  assumed  and  agreed  to 
pay  the  $4,000-note  secured  by  the  deed  of 
trust.  On  July  29,  1898,  Helen  Coombs  and 
her  husband  conveyed  the  pr(^>erty  to  J.  A. 
Bryant,  subject  to  the  Bray  deed  of  trust 
On  August  1,  1898,  Bryant  and  wife  conveyed 
an  undivided  one-half  interest  in  the  prop- 
erty to  J.  S.  Piatt  and  C.  F.  Robertson, 
subject  to  the  Bray  deed  of  trust  On  Feb- 
ruary 6,  1899,  Bryant  and  wife,  Piatt  and 
wife  and  Robertson  and  wife  conveyed  the 
property  to  plaintiff,  subject  to  the  Bray 
deed  of  trust  On  July  30,  1900,  James  Bray, 
as  trustee,  sold  the  property  under  the  deed 
of  trust  and  conveyed  the  same  to  James 
Sims,  the  defendant  It  Is  shown  by  the  evi- 
dence that  John  Coombs,  the  husband  of 
Helen  Coombs,  negotiated  the  purchase  of 
the  property  from  the  Springfield  Milling 
Company.  At  the  time  this  purchase  was 
made  the  note  secured  by  the  Bray  deed  of 
trust  was  overdue,  and  Lawrence,  the  bene- 
ficiary, was  threatening  a  f(»«cl08ure^ 
Coombs  declined  to  purchase  the  property 
unless  an  extension  of  the  time  of  payment 
of  the  note  could  be  secured,  and  he  and  the 
milling  company  induced  Sims,  the  defend- 
ant, in  consideration  of  $100  paid  to  him  by 
the  milling  company,  and  of  the  collateral 
agreement  of  Coombs  to  pay  the  $4,000-note, 
to  purchase  the  note  of  Lawrence  and  give 
a  5-ycar8  extension  of  tlie  time  of  pay- 
ment. A  memorandum  of  this  agreement  was 
reduced  to  writing  and  is  as  follows : 

"This  contract,  made  and  entered  Into  by 
and  between  John  Coombs  of  the  first  part 
and  James  M.  Sims  of  the  second  part  wlt- 
'nesseth :  That  whereas,  the  said  Coombs  Is 
about  to  contract  with  the  Spitngfleld  Milling 
Company  of  Springfield,  Missouri,  for  the 
purchase  of  lot  five  (5)  and  six  feet  and  six 
Inches  off  of  the  east  side  of  lot  six  (6),  all 
in  block  36,  in  the  original  town  of  North 
Springfield,  now  a  part  of  the  city  of  Spring- 
field, Missouri.  Said  pr(^>erty  fronting  on  the 
north  side  of  Commercial  street  thirty-six 
feet  and  six  inches,  running  back  one  hun- 
dred feet  to  the  railroad  right  of  way ;  and, 
whereas,  there  is  a  deed  of  trust  In  the  na- 
ture of  a  mortgage  on  said  property  executed 
heretofore,  to  wit  on  the  twelfth  day  of  De- 
cember, 1894,  by  George  P.  Miller  to  James 
Bray,  In  trust  to  secure  a  note  to  Oeoi^ 
Lawrence,  therein  described,  for  the  sum  of 
four  thousand  ($4,000)  dollars,  bearing  in- 
terest at  the  rate  of  eight  per  cent  (8)  per 
annum  from  date;  and,  whereas,  said  prop- 
erty is  about  to  be  sold  in  foreclosure  of  said 
deed  of  trust;  and,  whereas,  the  said  John 
Coombs  is  desirous  of  having  said  sale  post- 
poned and  obtaining  a  further  extoision  for 
the  payment  of  said  note;  and,  whereas  the 
said  Sims  has  agreed  to  purchase  said  note 
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from  the  aald  Lawrence  and  extend  the  time 
•f  payment  thereon  for  fire  years  from  this 
date. 

"Now,  therefore.  In  consideration  of  the 
said  Sims  purchasing  said  note  and  extend- 
ing the  time  of  payment  thereof  as  aforesaid, 
he,  the  said  John  Coombs,  does  by  these  pres- 
ents agree  to  pay  to  the  said  SJms  or  his  as- 
signs the  said  note  above  described,  togeth- 
er with  all  interest  accmlng  thereon,  it  being 
farther  onderstood  and  agreed  by  the  par- 
ties hereto  that  this  agreem^it  Is  In  nowise 
to  affect  the  validity  of  the  said  deed  of  trust, 
but  the  same  Is  to  continue  in  full  force  and 
effect  as  further  security  to  the  said  Sims  by 
reason  of  the  purchase  of  said  note,  and  if 
said  Coombs  shall  fall  to  promptly  pay  in- 
terest, and  otherwise  keep  bis  covenants  here- 
in, the  said  Sims  may  proceed  to  foreclose 
said  deed  of  trust  at  any  time. 

"Witness  my  hand  and  seal  this  flftemtb 
day  of  January,  1897.  J.  W.  Cocmbs,  Helen 
Coombs." 

Defendant  purchased  and  took  an  assign- 
ment of  the  note  and  deed  of  trust.  The 
proporty  was  kept  fully  insured  against  loss 
by  fire,  for  the  benefit  of  the  holder  of  the 
deed  of  trust,  but  was  not  Insured  against 
loss  by  cyclone.  Sims  seems  to  have  overlook- 
ed the  covenant  in  the  deed  of  trust  to  keep 
the  property  Insured  against  loss  by  cyclone, 
and  the  president  and  genial  manager  of 
plaintiff  (a  corporation)  testified  he  was  ig- 
norant of  this  provision  in  the  deed  of  trust, 
although  the  deed  was  of  record;  that  his 
attention  was  never  called  to  it  and  cyclone 
taiBnrance  was  never  requested  of  him  by 
Sims ;  that  he  would  have  taken  out  such  in- 
surance if  Sims  had  called  his  attention  to 
it ;  and  defendant  testified  he  would  have  de- 
manded such  insurance,  if  it  had  not  escaped 
his  attention.  It  will  be  observed  that  in  the 
deed  to  Helen  Coombs,  she  assumed  the  pay- 
ment of  the  deed  of  trust  Her  husband, 
also,  by  his  contract  for  an  extension  of  the 
time  of  payment,  agreed  to  pay  the  note. 
It  should  be  noted  here  that  the  contract  (tf 
81ms  to  extend  the  time  of  payment  of  the 
note- for  five  years,  if  valid  and  binding,  in- 
ured to  the  benefit  of  plaintiff.  The  fore- 
closure sale  made  on  July  30,  1900,  was  be- 
fore the  expiration  of  the  period  of  exten- 
sion; therefore,  it  was  unauthorized  and 
voidable.  The  action  Is  at  law  to  recover 
damages  alleged  to  have  accrued  to  plain- 
tiff for  the  premature  and  wrongful  sale  of 
the  property.  The  petition  was  held  to  be 
Bufflcient  by  the  Supreme  Court  In  Missouri 
Real  Estate  Syndicate  v.  Sims,  179  Mo. 
«79,  78  8.  W.  1006.  In  substance,  the  answer 
alleged  the  sale  was  In  strict  compliance  with 
the  terms  and  covenants  of  the  trust  deed. 
Plaintiff,  over  the  objection  of  defendant,  of- 
fered evidence  toidlng  to  show  the  value  of 
the  property.  Defendant,  in  rebuttal,  offered 
evidence  for  the  same  purpose.  Both  par- 
ties offered  evidence  of  the  amount  the  prop- 
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erly  yielded  In  rents  per  annum,  and  of  the 
amount  of  the  yearly  taxes  assessed  against 
the  property,  and  the  cost  of  keeping  it  In- 
sured against  loss  by  fire.  The  excuse  girta. 
by  defendant  for  having  the  property  sold 
under  the  deed  of  trust,  prior  to  the  expira- 
tion of  the  time  to  which  payment  had  been 
extended,  was  that  plaintiff  took,  as  be  put 
it,  "Coombs'  i^ace"  and  should  assume  the 
payment  of  the  $4,000-note,  but  would  not 
sign  the  Coombs  contract.  Defoidant's  idea 
seems  to  have  been  that,  by  selling  the  prop- 
erty to  plaintiff.  Coombs  was  released  from 
his  undertaking  to  pay  the  note  and  it  was 
plalntUTs  duty  to  step  into  Coombs'  shoes 
by  taking  upon  itself  the  pergonal  obligation 
of  paying  the  note. 

Defendant  offered  an  histruction  In  the  na- 
ture of  a  demurrer  to  the  evidence,  and  also 
the  following,  both  of  which  the  court  re- 
fused :  "(3)  The  court  histructs  the  Jury  that 
defendant  was  entitled  to  the  possession  of 
said  premises  on  the  15th  day  of  January, 
1902,  at  the  maturity  of  said  $4,000  note  as 
extended  by  said  defendant  In  his  contract 
therefor  with  Coombs,  and  the  damage  that 
plaintiff  can  recover  on  the  first  count  of 
his  petition  Is  the  net  value  of  the  profits 
arising  from  rent  of  said  building  from  th« 
30th  day  of  July,  1900,  the  date  of  said  deed 
of  Trustee  Bray  to  the  defendant,  until  the 
said  ISth  day  of  January,  1902.  The  net 
value  of  the  rents  as  mottloned  above  is  the 
amount  of  rents  received  during  that  period, 
less  the  taxes,  insuranoe  and  r^airs  paid 
by  said  defendant  upon  said  building  and 
the  interest  on  said  sum  of  $4,000,  the  amount 
of  said  note  as  secured  by  said  deed  of  trust 
on  said  property  during  that  period  at  the 
rate  of  8  per  cent  per  annum."  The  court 
refused  all  instructions  asked  by  plaintiff 
and  of  its  own  motion  Instructed  the  Jury 
as  follows:  "The  court  Instructs  the  Jury 
that  the  uncontradicted  evidence  in  this  case 
shows  that  the  defendant  had  waived  the 
clause  in  his  deed  of  trust  with  reference  to 
cyclone  insurance  and  that  the  sale  on  July 
80,  1900,  by  the  trustee  was  wrongful.  You 
are,  therefore,  to  find  the  issues  In  favor  of 
the  plaintiff  and  assess  Its  damages  at  the 
reasonable  value  of  the  property  at  the  time 
of  the  sale,  less  the  amount  of  the  lien  there- 
on of  the  deed  of  trust  to  wit  |4,000.  By 
reasonable  value  as  here  used  is  meant  its 
reasonable  cash  value  between  one  wanting 
to  sell  and  one  desiring  to  purchase  property 
of  a  like  character,  and  at  the  time  being  able 
and  willing  to  purchase.  If  you  find  from 
the  evidence  that  the  property  was  not  worth 
more  than  the  $4,000  against  it  then  your 
verdict  will  be  for  plaintiff  for  nominal  dam- 
ages only." 

The  verdict  was  for  plaintiff  in  the  sum 
of  $2,500.  After  taking  the  usual  steps  to 
preserve  his  exceptions,  defendant  appealed. 

B.  n.  Massey,  for  appellant  Hefferman 
ft  Heffemum,  for  respondent 
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BLAND,  P.  J.  (after  stating  the  facts). 
1.  Under  ttae  ruling  of  the  Supreme  Court 
in  this  case  (179  Mo.  679,  78  S.  W.  1006),  the 
court  properly  refused  defendant's  peremp- 
tory Instructions  to  find  for  him,  as  the  peti- 
tion stated  a  good  cause  of  action,  and  the 
evidence  clearly  entitled  plaintiff  to  recover 
at  least  nominal  damages,  if  nothing  more. 

2.  The  second  refused  instruction  would 
have  limited  plaintiff's  recovery  to  the  net 
value  of  the  rents  from  the  date  of  the  sale 
by  the  trustee  (when  defendant  took  pos- 
session) to  January  15,  1902,  when  the  note 
and  deed  of  trust  would  have  matured.  Un- 
der the  Instructions  given  by  the  court,  the 
measure  of  plaintiff's  damages  was  the  dif- 
ference, If  any,  between  the  reasonable  value 
of  the  property  and  |4,000,  the  amount  due 
on  the  note  at  the  date  of  the  foreclosure  sale. 
To  limit  plaintiff's  right  of  recovery  to  the 
net  profits  of  the  rents  of  the  property  from 
the  date  of  the  sale  to  January  IS,  1902, 
the  assumption  would  have  to  be  Indulged 
that  plaintiff  would  not  or  could  not  pay  the 
$4,000-note  when  it  matured — an  assumption 
no  court  would  indulge.  Plaintiff,  by  bill 
in  equity,  might  have  had  the  trustee's  sale 
set  aside  and  thus  restored  its  equity  of 
redemption.  But  It  was  not  bound  to  pursue 
this  remedy,  for  It  had  a  right  to  maintain 
Its  action  at  law  to  recover  damages  for 
breach  of  the  contract  to  extoid  the  time  of 
payment,  and  it  follows,  as  day  follows  night, 
that  in  its  action  at  law  the  measure  of 
Its  damages  is  the  value  of  Its  equity  In  the 
pdToperty.  Plaintiff  was  deprived  of  this 
equity  by  the  premature  and  vrrongful  sale 
under  the  deed  of  trust  and  nothing  short 
of  the  money  value  of  that  of  which  It  was 
deprived  by  the  wrongful  action  of  defendant- 
could  afford  It  adequate  compensation. 

3.  It  Is  contended  that,  as  the  agreement 
for  the  extension  was  made  with  John 
Coombs,  who  never  acquired  the  property  or 
any  Interest  In  it,  the  benefits  of  the  agree- 
ment did  not  and  could  not  pass  to  plaintiff 
by  the  mesne  conveyances  from  Helen  Coombs. 
While  Helen  Coombs'  name  is  not  mentioned 
In  the  written  memorandum  of  the  agreement 
for  an  extension,  she  signed  the  agreement 
as  a  party  thereto,  and  it  was  made  for  her 
benefit,  as'  shown  by  the  evidence.  It  also 
appears  that  all  the  terms  of  the  agreement 
are  not  contained  In  the  written  memoran- 
dum, but  were  patched  out  by  the  parol  evi- 
dence, which  clearly  shows  the  extension 
was  made  for  the  benefit  of  whoever  might 
become  the  purchaser  of  the  property  from 
the  Springfield  Milling  Company,  and  it  must 
have  been  known  at  the  time  by  all  the  par- 
ties to  the  contract  that  Helen  Coombs  would 
become  the  purchaser,  and  we  can  see  nei- 
ther reason  nor  force  in  the  argument  that, 
because  not  specially  named  In  the  written 
memorandum,  Helen  Coombs  could  take  no 
benefit  for  the  contract  of  extension.  All  the 
evidence  shows  that  neither  she  nor  plain- 
tiff would  have  bought  the  property  if  the 


extension  had  not  been  given,  and  that  the 
extension  was  made  for  the  express  purpose 
of  enabling  her  to  buy  the  property,  and  that 
defendant  was  made  acquainted  with  these 
facts,  by  which  we  think  he  is  estopped  to  set 
up  that  Mrs.  Coombs  was  not  a  party  t» 
the  contract  of  extension. 

4.  The  court's  instruction  is  crltidsed  for 
telling  the  Jury  the  uncontradicted  evidence 
is  that  defendant  waived  the  clause  of  tlM 
trust  deed,  requiring  cyclone  Insurance.  The 
clause  providing  for  cyclone  insurance  gave 
defendant,  as  the  holder  of  the  deed  of  trust, 
an  option  in  case  such  Insurance  was  not 
kept  up,  to  either  foreclose  the  deed  of  trust 
or  take  out  such  Insurance  and  charge  Its 
cost  to  the  property.  Defendant  testified 
he  overlooked  this  clause  In  the  deed  of  trust, 
and  that  he  had  the  foreclosure  sale  made  for 
the  reason  plaintiff  would  not  make  Itself 
personally  liable  for  the  payment  of  the 
note.  Defendant  at  no  time  requested  cy- 
clone insurance  from  plaintiff,  in  other  words, 
he  did  not  exercise  the  option  In  the  clause 
of  the  deed  of  trust  referred  to,  and  he  can- 
not, at  this  late  day,  claim  he  foreclosed  for 
the  reason  plaintiff  failed  to  carry  a  cyclone 
policy  of  insurance  on  the  property  for  his 
benefit  While  the  clause  of  the  Instruction 
declaring  a  waiver  Is  subject  to  criticism,  the 
defendant,  for  reasons  herein  stated,  was  not 
prejudiced  thereby.  The  instruction  is  also 
objected  to  on  the  ground  that  the  only  issue 
submitted  to  the  Jury  was  the  value  of  the 
property.  The  extension,  the  sale,  the  taking 
possession  of  the  property  by  defendant  im- 
mediately after  the  sale,  were  admitted  facts 
on  the  trial,  and  the  only  controverted  fact 
having  any  bearing  on  the  Issues  In  the  case 
was  the  value  of  the  property  at  the  time 
of  the  sale  by  the  trustee;  hence  we  find 
no  fault  with  the  Instruction. 

5,  Upon  examination  of  the  evidence,  we 
think  It  shows  the  verdict  of  the  Jury  to 
be  sustained  by  substantial  evidence,  and 
it  was  approved  by  the  learned  Judge,  who 
presided  at  the  trial.  In  view  of  these  facts 
the  point  that  the  verdict  is  against  the  evi- 
dence and  the  weight  of  the  evidence  is 
not  open  for  review  on  appeal. 

No  reversible  error  appearing,  the  Judg- 
ment is  affirmed.    All  concur. 


STATE  BANK  OF  IOWA  FALLS  v.  AMERI- 
CAN HARDWOOD  LUMBER  CO. 

(St.  Lonls  Court  of  Appeals.     Missouri.     Dee. 
22,  1906.    Rehearing  Denied  Jan.  8,  190T.) 

L  PiiEADina  —  AMBNniotNT  —  Conwomim  to 
Pboop. 

Where  a  draft  was  described  in  the  petition 
as  payable  to  a  bank  but  (bowed  on  its  face 
that  it  was  payable  to  "P.,  Cashier,"  the  bank, 
upon  showing  that  P.  was  its  cashier,  conld 
recover  on  the  draft  in  its  own  name,  and  was 
properly  permitted  to  amend  its  petition  after 
the  cause  was  submitted  so  as  to  make  it  con- 
form to  the  proof. 
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2.  BnxB  AifD  Nom  —  Avourt  —  Liabujtt 

rOB   EXOHAROS. 

Where  defendant  refused  t*  honor  a  draft 
ter  $785.28,  "with  exchange,"  and  wrote  the 
drawer  that  It  had  done  so  because  the  draft 
was  for  $6  more  than  was  due  from  it,  but  that  it 
wooid  honor  a  draft  for  S730.28,  it  became 
liable  on  a  draft  for  $730.28  with  exchange,  it 
appearing  that  defendant  did  not  refuae  pay- 
ment on  the  first  draft  on  account  of  exchange 
being  indnded. 

8.  Saiob— PBOTBBr— STATtrroBT  Damages. 

Under  Rev.  St.  1890,  {  449,  providing  a 
penalty  of  10  per  cent,  of  the  principaJ  of  any 
UU  or  note  drawn  oat  of  Missoari  on  anv  one 
within  the  state,  and  not  accepted  or  paid  on 

CresentatioD,  and  protested,  where  a  draft  drawn 
1  Iowa  on  a  corporation  in  Missouri,  it  having 
previously  agreed  to  accept  it,  was  protested, 
the  corporation  became  liable  for  the  statutoiy 
penalty. 

Appeal  from  St  Louis  Circait  Oonrt; 
Jease  A.  McDonald,  Jndge. 

Action  by  the  State  Bank  of  Iowa  Falls 
against  the  American  Hardwood  Lumber 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Omitting  caption,  the  petition  Is  as  follows: 
"Plaintiff  states  that  It  Is  a  banking  corpo- 
ration duly  organized  and  existing  under  the 
laws  of  the  state  of  Iowa ;  that  defendant  is 
a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Missouri;  that  on 
April  27.  1904,  defendant  wrote  to  the  Iowa 
Falls  Mannfnctnring  Company,  a  corporation 
of  the  state  of  Iowa,  doing  business  at  Iowa 
Falls,  In  said  state,  that  said  last-mentioned 
corporation  might  draw  a  draft  upon  defend- 
ant for  the  sum  of  $730.28,  and  that  said 
draft  would  be  accepted  and  paid  by  defend- 
ant when  80  drawn,  said  letter  being  here- 
with filed  and  marked  *I3xbIblt  A';  that  upon 
receipt  of  said  letter,  and  on  the  2d  day  of 
May,  1904,  the  said  Iowa  Falls  Manufactur- 
Inf  Oomp.iny  did  draw  a  draft  on  defendant 
In  favor  of  plaintiff  In  said  sum  of  $790.28. 
whereby  said  Iowa  Falls  Manufacturing  Com- 
pany requested  defendant  at  sight  to  pay  to 
the  order  of  plaintiff,  said  sum  for  value  re- 
ceived and  to  charge  the  same  to  the  arvount 
of  said  Iowa  Falls  Manufacturing  Company, 
the  drawer  thereof,  said  draft  being  herewith 
filed  and  marked  'Exhibit  B* ;  that  plaintiff, 
having  previously  been  shown  said  letter 
from  defendant  to  said  Iowa  Falls  Manufac- 
tortng  Company,  and  acting  upon  the  faith  of 
the  promise  therein  contained,  acquired  said 
draft  for  a  valuable  consideration,  to  wit. 
tile  sum  of  $730.28,  whereby  defendant  be- 
came bound  to  pay  to  plaintiff  the  amount 
named  In  said  draft;  that  nevertheless  de- 
fendant has  refused  to  pay  said  draft  or  any 
part  thereof,  though  demanded  so  to  do  by 
plaintiff,  and  the  same  still  remains  wholly 
due  and  unpaid.  Wherefore  plaintiff  pra.vs 
judgment  against  defendant  for  said  snm  of 
$730.28,  with  Interest  and  costs,  and  as  dam- 
ages for  the  non-payrnent  of  said  draft  a  fur- 
ther sum  equal  to  10  per  cent,  on  the  princi- 
pal snm  specified  in  s-nld  draft.  In  accordance 
with  the  provisions  of  the  statute  In  such 


cases  made  and  provided."  The  answer  Is  a 
general  denial.  TRie  letter  (Exhibit  A)  refer- 
red to  in  the  petition  Is  as  follows:  "St 
Lonta,  Mo.,  April  27,  1904.  Iowa  Falls  Mfg. 
Co.,  Iowa  Falls,  la.  Gentlemen:  Tour  draft 
for  $735.38  was  presented  to  us  to-day,  but 
we  requested  that  It  be  returned  for  correc- 
tion. The  amount  due  (see  note  you  paid) 
was  $730.28.  We  are  ready  to  accept  and 
pay  a  draft  for  that  amount  and  can  only 
account  for  Its  being  for  more  than  this  fig- 
ure by  thinking  that  your  bookkeeper  erred 
In  drawing  the  papers.  Please  correct,  where- 
upon we  shall  promptly  take  care  of  It 
With  kind  regards,  and  trusting  that  this  Is 
satisfactory  to  you,  we  are,  very  respectfully, 
American  Hardwood  Lbr.  Co..  G.  H.  Cottrlll, 
Sec^."  The  draft  (Exhibit  B)  Is  as  follows: 
"State  Bank  of  Iowa  Falls,  Iowa  Falls,  Iowa, 
May  2,  1904.  Pay  to  the  order  of  Frank 
D.  Peet,  Cashier,  $730.28,  seven  hundred  thir- 
ty dollars  and  ««/ioo.  with  exchange,  Value 
received  and  charge  to  account  of  la.  Falls 
Mfg.  Co.,  by  C.  R.  Shaw,  Pres." 

The  Issues  were  tried  by  the  court  without 
the  aid  of  a  Jury.  The  evidence  tends  to 
show  that  the  Iowa  Falls  Manufacturing 
Company,  an  Iowa  corporation,  having  Its 
place  of  business  and  chief  office  at  Iowa 
Falls,  In  said  state,  and  defendant,  a  Mis- 
souri corporation,  having  Its  chief  oflSce  and 
place  of  business  In  the  city  of  St  Louis, 
Mo.,  were  engaged  for  some  time  prior  to 
April  27,  1904,  in  the  business  of  "kiting* 
checks,  drafts,  etc.,  between  themselves 
through  plaintiff  bank  at  lown  Falls,  and  the 
State  National  Bank,  in  the  city  of  St  Lonis, 
the  respective  banks  of  the  two  parties. 
Prior  to  April  18,  1904,  defendant  company 
had  either  deposited  for  collection,  or  had 
discounted  with  the  State  National  Bank  of 
St  Louis,  three  Items  payable  by  the  Iowa 
Falls  Manufacturing  Company,  one  note  for 
$300  and  one  note  for  $050.  due  on  the  19th 
day  of  April,  1904.  and  a  draft  for  $730.28, 
which  were  forwarded  to  plaintiff  bank  by 
the  State  National  Rank  for  collection.  In 
regard  to  these  items,  defendant  on  April 
18th.  wrote  the  Iowa  Falls  Manufacturing 
Company  as  follows:  "Noting  that  one  of 
your  notes  was  due  to-day  (although  you  had 
not  so  advised  us.  as  requested),  we  wired 
.you  to  pay  same  and  draw  on  us  to  cover. 
We  trust  yon  have  done  this,  in  order  to 
save  .vourself  protest  charges.  We  enclose 
herewith  our  check  for  $300  and  our  check 
for  $6.'V0.  This  covers  the  next  two  notes  due 
we  believe  to-morrow,  the  nineteenth.  Kind- 
ly take  care  of  all  this,  paying  notes  as  due, 
and  acknowledge  receipt"  This  letter  was 
preceded  by  the  following  telegram  of  the 
same  date:  "Draw  on  us  for  note  due  to-day. 
Don't  allow  same  to  be  protested." 

Mr.  Peet  cashier  of  plaintiff  bank,  testi- 
fied the  president  of  the  Iowa  Falls  Mnnu- 
facturing  Company  brought  him  the  telegram, 
told  him  of  the  arrangement  between  his  com- 
pany and  defendant  company,  In  resx>ect  to 
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the  two  notea  matarlng  on  the  day  following, 
and  requested  Mm  to  make  a  sight  draft  for 
|1,6S1.86  to  coyer  the  three  Items;  that  he 
made  the  draft  and  discounted  It  for  the 
Iowa  Falls  Manufacturing  Oompanr  and  ap- 
plied the  proceeds  to  the  payment  of  the 
draft  for  $730.28,  and  the  two  notes  to  fall 
due  the  next  day  and  In  payment  of  $1.70 
exchange,  and  the  two  notes,  aggregating 
$960,  and  the  draft  for  $7S0.28  were  canceled 
and  delivered  to  the  Iowa  Falls  Manufactur- 
ing Company,  and  the  proceeds  of  the  draft 
for  $1,681.96  were  remitted  to  the  State  Na- 
tional Bank,  from  whom  the  two  notes  and 
draft  had  been  received  for  collection,  and  at 
the  same  time  the  draft  of  the  Iowa  Falls 
Manufacturing  Ciompany  to  the  defendant 
company  for  $1,681.98  was  forwarded  to  Bt 
Louis  for  collection.  On  its  way  to  St  Louis 
this  draft  passed  the  letter  of  April  18th, 
supra,  on  the  way  to.  Iowa  Falls,  inclosing 
two  checks^  one  for  $300  and  one  for  $6S0, 
for  the  Iowa  Falls  Manufacturing  Company. 
Consequently,  the  d^endant  refused  to  pay 
file  draft  for  $1,681.98,  and  wired  the  Iowa 
Falls  Manufacturing  Company,  on  April  20th, 
as  follows:  "Order  draft  recalled.  Make 
new  one  for  seven  hundred  and  thirty  dol- 
lars. You  have  our  checks  covering  balance" 
— and  at  the  same  time  wrote  as  follows :  "In 
explanation  of  our  telegram  would  state  we 
have  already  mailed  you  checks  to  cover 
notes  which  are  due,  which  check  yon  proba- 
bly have  received  ere  thiSL  We  requested 
that  yon  would  recall  your  sight  draft  and 
make  one  for  $790,  which  will  be  duly  hon- 
ored. We  thought  best  to  wire  you  of  this 
fact,  which  we  have  accordingly  dcme  this 
morning,  and  we  trust  this  will  meet  your 
approval."  In  the  meantime,  the  Iowa  Falls 
Manufacturing  Comptiny  had  returned  the 
two  checks,  and  on  April  20th  wired  defend- 
ant as  follows:  "Take  care  of  draft;  have 
returned  yonr  checks" — and  followed  the  tde- 
gram  with  the  letter  quoted  below:  "We 
have  your  favor  of  the  eighteenth  instant, 
together  with  the  *  *  *  checks  to  take 
up  the  note  here  at  the  bank.  •  •  *  We 
are  sorry  that  •  •  •  letter  was  received 
too  late  to  use  these  checks,  as  we  drew  on 
you  for  the  three  notes  at  the  bank  yesterday, 
so  we  are  returning  your  two  checks  enclosed 
herewith.  Trusting  the  above  is  satisfactory, 
we  remain,"  etc.  The  draft  for  $1,681.98  was 
protested  and  returned  to  plaintiff.  On  April 
22d,  defendant  wrote  the  Iowa  Falls  Manu- 
facturing C<xnpany  as  follows:  "Yours  20th. 
Your  draft  has  already  gone  back,  so  we  take 
the  liberty  of  returning  our  two  checks  and 
we  suggest  that  you  draw  on  us  for  the  bal- 
ance. With  kind  regards,  and  asking  Mr. 
Pelton  If  he  is  in  the  market  for  any  lumber, 
we  remain,"  etc.  Mr  Peet  testified  that 
when  the  draft  for  $1,681.98  was  returned,  he 
called  in  the  president  of  the  Iowa  Falls 
Manufacturing  Company,  who  brought  the 
above  letter  and  defendant's  two  checks,  one 
for  $300  and  one  for  $660,  and  the  draft  for 


$1,681.98  was  takoi  up  by  these  two  checks 
and  a  draft  drawn  by  the  Iowa  Falls  Manu- 
facturing Company  on  defendant  for  $735.28 
"with  exchange"  (in  which  draft  was  included 
$8.40  for  exchange  and  protest  fees  on  prior 
drafts),  and  thereupon  canceled  and  surren- 
dered the  draft  for  $1,681.98,  and  forwarded 
the  new  draft  for  $735.28  to  St  Louis  for  col- 
lection. This  draft  was  protested  for  non- 
payment, and  the  letter  of  April  27th  (Bzhl- 
bit  A)  followed.  This  letter  was  brought  to 
plaintiff  by  the  president  of  the  Iowa  Falls 
Manufacturing  Company  and  the  draft  sued 
on  was  drawn  on  the  faith  of  it  It  was 
also  protested  for  nonpayment. 

The  secretary  of  defendant,  In  respect  to 
the  reason  why  defendant  refused  to  pay  the 
draft,  testlfled  as  follows:  "Q.  Did  yon  re- 
fuse to  pay  on  the  ground  that  exchange  was 
demanded?  Mr.  Walther:  I  object  to  that 
The  Court:  Objection  overruled  (to  which 
ruling  defendant  then  and  there  duly  except- 
ed). A.  I  have  already  stated,  we  refused  to 
pay  because  the  Iowa  Falls  Manufacturtaig 
Company  owed  us  money,  and  we  would 
have  refused  on  account  of  exchange.  Q. 
Yon  did  not  refuse  on  that  ground,  so  yon 
said,  you  did  not  refuse  on  that  ground,  isn't 
that  correct?  A.  If  exchange  had  not  been 
waived,  we  would  have  refused  on  that 
ground."  The  Iowa  Falls  Manufacturtaig 
Company  has  since  gone  Into  voluntary  bank- 
ruptcy. On  the  trial,  defendant  objected  to 
the  draft  as  evidence  on  two  grounds:  First, 
that  it  varied  from  the  instrument  described 
in  the  petition ;  and  second,  that,  as  It  was 
drawn  for  $730.28,  "with  exchange,"  it  was 
for  a  greater  sum  than  was  authorized  by 
defendant's  letter,  on  the  faith  of  which  it 
was  drawn.  This  objection  was  overruled 
by  the  court,  and,  after  all  the  evidence  was 
in  and  the  case  submitted,  the  court  per- 
mitted plaintiff  to  amend  its  petition  by  in- 
serting after  the  words,  "pay  to  the  order  of 
plaintiff,"  in  the  twelfth  line  of  the  petition, 
the  words,  "under  the  name  of  Its  cashier, 
F.  D.  Peet" 

Plaintiff  asked  no  Instructions.  Defendant 
asked  the  following,  which  the  court  refused: 
"(1)  The  court  declares  the  law  to  be  that 
the  draft  read  in  evidence  by  the  plaintiff, 
being  made  payable  to  F.  D.  Peet,  cashiM, 
does  not  in  any  wise  tend  to  sustain  the  alle- 
gations of  plaintiff's  petition  nor  correspond 
to  the  description  of  the  draft  described  in 
said  petition  and  declared  upon  therein,  and 
the  court,  therefore,  finds  that  there  has  been  a 
complete  failure  to  prove  the  cause  of  action 
herein  sued  upon.  (2)  The  court  declares 
at  the  close  of  all  the  evidence,  that,  under  the 
pleadings  and  the  evidence,  the  finding  must 
be  for  the  defendant  (3)  The  court  declares 
the  law  to  be  that  the  letter  of  April  27,  1904, 
from  defendant  to  the  Iowa  Falls  Manu- 
facturing Company,  does  not  amount  to  an 
acceptance  of,  or  agreement  to  accept  the 
draft  herein  sued  upOn.  (4)  The  court  de- 
clares the  law  to  be  Ihat  an  agreemoit  In 
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wrltlnc  to  accept  a  draft  or  bill  of  ezchanse 
befbre  the  same  has  been  drawn,  mnat  point 
to  the  particular  bill  and  describe  it  in  ex* 
press  terms,  and  the  court  further  declares 
that  the  letter  of  April  27.  1901,  from  de- 
fendant to  the  Iowa  Falls  Manufacturing 
Company,  read  in  evidence  and  filed  with 
tbe  petition  as  'Sxhibit  A,'  Is  not  sufficient 
to  constitute  an  acceptance  or  agreement  to 
accept  the  draft  herein  sued  for,  because 
said  letter  falls  to  specify  any  of  the  terms 
of  the  inoposed  draft  except  the  amount 
tho'eof.  (5)  The  court  declares  tbe  law  to 
be  that,  if  the  court,  sitting  as  a  Jury,  should 
find  from  the  eTidence  that  plaintUf,  before 
tbe  receipt  of  the  letter  from  defendant  to 
the  Iowa  Falls  Manufacturing  Company,  be- 
ing 'Bzbiblt  B,'  referred  to  in  the  petition, 
and  read  In  erldmce,  had  already  remitted  to 
its  correeptMident  at  Bt  Louis,  the  State 
National  Bank  of  St.  Louis,  the  amount 
agreed  by  plaintiff  to  be  advanced  by  It  for 
■aid  Iowa  Falls  Manufacturing  Company  on 
account  of  the  draft  herein  sued  upon,  and. 
If  the  court  further  believe  that  plaintiff  did 
not,  after  the  aforesaid  letter  had  been 
•bown  to  It,  make  any  further  paymente  in 
oonsideratloii  of  the  draft  herein  sued  upon, 
tiien  the  court's  finding  must  be  In  favor  of 
defendant" 

The  Judgmoit  of  the  court  was  for  plaln- 
tlfl  for  tbe  draft  and  Interest,  $768.61  and 
10  per  cent  ($73.08)  on  the  principal  sum  as 
damages  for  the  refusal  of  defendant  to 
accept  or  pay  the  draft  and  letting  tbe  same 
go  to  protest 

Walther  &  Muench,  for  appellant  Chas. 
H.  Beber,  for  respondoit 

BLAND,  P.  J.  (after  stating  the  fticta). 
1.  The  first  contention  of  defendant  is  the 
court  erred  In  admitting  tbe  draft  In  evi- 
dence: The  draft  was  described  in  the  peti- 
tion as  payable  to  plaintiff  bank.  It  showed 
on  Ite  face  that  it  was  payable  to  "Frank  I>. 
Peet,  cashier."  In  all  other  particnlars  it 
corresponded  to  the  description  set  out  in 
the  petition.  Now,  it  is  a  well-settled  rule 
of  practice  that  a  party  cannot  sue  on  one 
cause  of  action  and  recover  upon  another. 
Well  T.  Posten,  77  Mo.  284:  Sumner  ▼. 
Sogers,  00  Mo.  824,  2  8.  W.  476;  Ouriey 
T.  Railway,  03  Mo.  445,  6  S.  W.  218;  Reed 
T.  Bott,  100  Mo.  62,  12  8.  W.  847,  14  S.  W. 
1089;  Huston  t.  Tyler,  140  Mo.,  loc.  clt  264, 
86  8.  W.  «54,  41  S.  W.  796;  Whipple  v.  Peter 
Cooper  Building  ft  Loan  Ass'n,  66  Mo.  App. 
664;  Mason  v.  Railway,  76  Mo.  A;^.  1. 
But  a  mere  variance  between  tbe  proof  and 
the  allegations  of  the  petition  is  not  of  Itself 
sufficient  to  defeat  a  recovery.  The  rale  is 
well  stated  by  Wagn»',  J.,  In  Jones  v.  Louder- 
aan,  80  Mo.,  loc.  dt  290,  thus:  "The  Code 
of  Practice  has  not  changed  the  well-known 
rule  of  evidence  as  It  existed  at  common  law, 
that  the  allegations  and  the  proofs  must  sub- 
stantially correspond.     A  party  cannot  de- 


clare for  one  cause  of  action  and  recover  on 
an  entirely  different  and  distinct  cause.  If 
there  is  a  variance  in  the  evidence,  be  should 
amend  his  pleadings  so  as  to  make  them  con- 
form to  the  truth,  else  the  objection  will  be 
fataL"  And  tbe  variance  Is  not  material 
unless  it  actually  misleads  tbe  opposite  party 
to  his  prejudice.  Section  665,  Rev.  St  1809. 
The  variance  between  the  petition  and  draft 
was  only  an  apparent  one,  and  was  explained 
away  by  the  evidence  of  Peet,  the  cashier, 
who  testified  that  he  was  cashier  of  plaintiff 
bank,  and  in  taking  the  draft  was  acting 
as  ite  cashier  and  agent  In  Baldwin  v. 
Bank  of  Newbury,  68  U.  8.  234,  17  L.  Ed.  634, 
the  action  was  on  the  following  promissory 
note:  "$3,600.  Boston,  Dec.  9,  1868.  Five 
months  after  date  I  promise  to  pay  to  the 
order  of  O.  C.  Hale,  Esq.,  Cashier,  thirty-five 
hundred  dollars,  payable  at  either  bank  in 
Boston,  value  received.  J.  W.  Baldwin." 
Hale  testified  that  he  was  cashier  of  the 
plaintiff  bank  and  in  taking  tbe  note  was 
acting  as  cashier  and  agent  of  plaintiff.  It 
was  held  the  evidence  was  competent  and 
that  the  suit  was  proporly  brought  in  the 
name  of  the  bank.  In  Commercial  Bank  v. 
French,  21  Pl(&.  (Mass.)  486,  32  Am.  Dec.  280, 
It  was  held  that  where  a  promissory  note 
was  made  payable  to  tbe  cashier  of  the  Com- 
merical  Bank  or  his  order,  and  the  consid- 
eration proceeded  from  the  bank,  an  action 
on  the  note  might  be  maintained  in  the  name 
of  the  bank  as  promisee.  At  pages  490-491, 
of  21  Pick.  (32  Am.  Dec  280)  the  court  said : 
"A  corporation,  being  an  Incorporeal  being 
and  having  no  existence  but  in  law,  can 
neither  make  nor  accept  contracto,  receive 
nor  pay  out  money,  but  by  the  agency  of 
Ite  officers.  Th^  are  the  bands  of  the  cor- 
poration by  which  they  execute  their  con- 
tracte,  and  receive  and  make  payments.  Of 
these  officers  the  cashier  is  the  principaL 
If  the  note  had  been  made  to  the  corporation, 
by  ite  appropriate  name,  the  same  officer 
would  have  demanded  and  received  pay- 
ment or  would  have  given  notice  of  non- 
payment and  protested  it  and,  had  It  been 
negotiated,  would  have  made  the  Indorse- 
ment and  in  precisely  the  same  form  as  he 
would  upon  this  note.  •  •  •  The  principle 
is  that  the  promise  must  be  understood  ac- 
cording to  the  intention  of  the  parties.  If,  In 
truth,  it  be  an  undertaking  to  the  corpora- 
tion, whether  a  right  or  a  wrong  name,  wheth- 
er the  name  of  the  corporation  or  of  some 
of  ite  officers  be  used,  it  should  be  declared 
on  and  treated  as  a  promise  to  the  corpora- 
tlon."  In  Eastern  Railroad  0>.  v.  Benedict 
6  Oray  (Mass.)  661,  66  Am.  Dea  884,  the 
same  ruling  was  made  on  a  similar  state 
of  facts.  On  the  evidence  of  Peet  we  think 
It  is  clear  the  action  was  properly  in  the 
name  of  the  bank,  who  was  the  real  party 
In  interest  and  from  whom  the  consideration 
moved  for  the  draft  and  we  think  also,  the 
amendment  of  the  petition  after  the  cause 
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bad  been  Biibmltted  bnt  before  final  jndsment 
was  proper. 

2.  The  second  contrition  of  defendant  la 
that  Its  peremptory  Instruction  for  nonsuit 
should  have  been  given  for  the  reason  the 
Iowa  Falls  Manufacturing  Oompany,  by  add- 
ing "with  exchange"  to  the  amount  of  the 
draft,  exceeded  the  authority  conferred  upon 
it  by  defendant's  letter  of  Apiil  27th.  Sec- 
tion 44S,  Bey.  St  1890,  provides  as  follows: 
"An  nncondltkmal  promise.  In  writing,  to 
accq>t  a  bill  before  it  Is  drawn,  shall  be 
deemed  an  actual  acceptance  in  favor  of  ev- 
ery person  to  whom  such  written  promise 
shall  have  been  shown,  and  who,  upon  the 
faith  thereof,  shall  have  received  the  bill  for 
a  valuable  consideration."  Under  this  sec- 
tion there  was  an  actual  acceptance  of  the 
draft,  it  It  oorresponded  in  amount  to  the  sum 
authorized  by  the  letter,  as  It  is  not  claimed 
that  it  WHS  not  drawn  within  a  reasonable 
time  or  that  the  letter  did  not  sufficiently  de- 
scribe the  bill  to  be  drawn,  or  that  it  does 
not  correc^mnd  in  all  other  respects  with  the 
one  authorized  to  be  drawn.  In  Lindley  v. 
Bank,  76  Iowa,  629,  41  N.  W.  381,  2  L.  B.  A. 
709,  14  Am.  St  Bep.  254,  the  facts  were, 
Oeorge  Barro  sent  a  telegram  from  Los  An- 
geles, Cal.,  to  defendant  directing  it  to  trans- 
mit $2,000  by  telegraph  to  plaintiff  at  Los 
Angeles  and  charge  the  amount  to  his  account 
he  having  at  the  time  a  large  amount  with 
the  defendant  bank.  On  the  next  day  defend- 
ant telegraphed  plaintifiT  tliat  the  bank  would 
pay  Barro's  draft  on  it  for  |2,000.  Barro 
drew  bis  draft  for  $2,000  with  exchange  on 
New  York.  It  was  subsequently  presented, 
but  defendant  refused  to  accept  or  pay  it 
The  exchange  amounted  to  $2.  The  court,  at 
pages  681,  632  of  76  Iowa,  page  381  of  41  N. 
W.  0  L.  B.  A.  700,  14  Am.  St  Bep.  254)  said: 
"If  a  bill  is  drawn  corresponding  In  terms 
with  his  ofiFer,  and  is  received  by  another  In 
reliance  on  the  offer,  he  will  be  liable  from' 
the  time  as  an  acceptor.  But  the  bill  drawn 
must  correspond  in  terms  with  his  offer,  or 
no  such  result  will  follow.  His  liability.  If 
any,  is  created  by  his  contract  snd  It  is  Im- 
possible that  he  should  be  bound  by  condi- 
tions or  stipulations  to  which  he  never  gave 
hla  consent  Judged  by  this  rule,  it  is  mani- 
fest that  defendant  is  not  liable.  Its  offer 
was  1»  pay  a  specified  sum  on  the  draft  of 
Barro.  The  offer  implied,  of  course,  that  the 
payment  was  to  be  made  at  Waterloo,  tliat 
being  its  place  of  business.  But  the  draft 
required  either  that  the  money  should  be  paid 
in  New  York,  or  tliat  an  additional  amount 
should  be  paid  to  cover  the  exchange.  In  ef- 
fect it  was  a  draft  (to  $2,002,  while  defend- 
ant's promise  was  to  pay  one  for  $2,000."  In 
Ulster  County  Bank  v.  McFarlan,  5  Hill  (N. 
Y.)  4S2,  "M.  drew  a  letter  of  credit  to  con- 
tinue in  force  one  year,  in  these  words:  'I 
authorize  you  to  draw  on  me  at  90  days  from 


time  to  time  for  such  amounts  as  y«ni  may 
require,  provided  that  the  whole  amount  run- 
ning and  unpaid  shall  not  exceed  $3.000i' 
Held,  that  the  latter  clause  did  not  limit  the 
aggregate  amount  of  bills  to  be  drawn  during 
the  year,  but  only  the  amount  which  it  was 
allowable  to  have  outstanding  at  any  single 
period.  Held  also,  that  tiie  authority  con- 
ferred by  the  letter  was  limited  to  bills  drawn 
payable  90  days  after  sight  and  did  not  ex- 
tend to  such  aa  were  drawn  at  90  days  atttx 
date."  In  Brlnlcman  v.  Hunter,  78  Mo.  172, 
39  Am.  Bep.  492,  It  was  held  that  a  promise 
in  writing  to  pay  a  draft  to  be  drawn  for 
$608.92  was  a  promise  to  pay  that  snm  and 
no  more,  and  that  the  promisor  was  not  bound 
to  accept  the  payment  of  said  sum  cm  a  draft 
drawn  on  him  for  $680.92,  or  in  other  words, 
to  submit  to  a  partial  acceptance  or  payment 
The  evidence  in  this  case  shows  that  the 
draft  for  $736.28,  motioned  in  the  letter  of 
April  27th,  returned  therewith  to  the  Iowa 
Falls  Manufacturing  Company,  was  for  $735.- 
28  "with  exchange."  This  draft  as  the  let- 
ter shows,  was  returned,  not  because  ex- 
change was  added,  bnt  for  the  reason  the 
draft  was  drawn  for  $5  in  excess  of  what  de- 
fendant claimed  was  due  the  Iowa  Falls 
Manufacturing  Company.  Hence  the  letter  is 
tantamount  to  a  written  promise  to  the  Iowa 
Falls  Manufacturing  Oompany  to  acc^t  a 
duplicate  of  this  draft  provided  $5  be  taken 
off  its  face.  Defendant  knew  from  its  previ- 
ous course  of  dealing  with  the  Iowa  Falls 
Manufacturing  Company  that  the  draft  if 
drawn,  would  be  discounted  by  the  plaintiff 
and  forwarded  to  St  Louis  for  collection,  and 
that  the  exchange  charges  would  accrue 
whldi  it  in  honor  and  justice  ought  to  pay. 
The  evidence  of  defendant's  secretary,  to 
whom  the  draft  waa  presented  for  payment 
also  shows  that  he  did  not  refuse  payment 
for  the  reason  exchange  was  added,  but  for 
the  reason  the  Iowa  Falls  Manufacturing 
Company  had  failed  to  pay  a  debt  It  owed  de- 
fendant The  written  promise  to  accept  the 
draft  should  be  construed  In  the  light  of  these 
circumstances,  and,  when  so  construed,  we 
think  the  written  promise  of  defendant  was 
to  accept  the  draft  for  $730.28  "with  ex- 
change." 

3.  The  third  contaition  is  that  the  Judg- 
ment is  excessive  in  that  10  per  cent  of  the 
principal  sum  was  awarded  as  damages  on 
account  of  the  failure  of  defendant  to  accept 
or  pay  the  draft  and  for  suffering  it  to  go  to 
protest  Section  449,  Bev.  St  1899,  express- 
ly provides  for  an  allowance  of  10  per  cmt 
damages  on  any  note  or  bill  drawn  out  of  this 
state  on  any  person  within  this  state  which 
shall,  on  due  presentation  for  acceptance  or 
payment  be  protested  for  nonacceptance  or 
nonpayment 

The  judgmoit  Is  clearly  for  the  right  paxtj 
and  is  affirmed.    All  concur. 
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SCHMIDT  T.  ROZIEIR. 

(St  Louis  Ooort  of  Appeals.     Miaaonri.    Dee. 
22,  1906.) 

1.  Fbathm,  Statxtte  or— Wobk  akd  Labob 

COMTBACT— OONBTBUOTIMI. 

A  oootract  between  a  tailor  and  caatonier 

tor  the  making  of  a  coat  and  Teat  waa  for  goods, 
wares,  and  merchandin,  within  the  statute  of 
frauds  (Rev.  St  1899,  i  3419),  and  was  not, 
because  calling  for  garments  of  unusual  pattern 
and  design,  a  contract  for  work  and  labor  to 
be  done  and  materials  to  be  furnished. 

SEA.  Note.— For  cases  in  point,  gee  Cent  Dig. 
.  23,  Frauds,  Statute  of,  {{  147-153.] 

S.  Saijs— Plkadiro — Necessitt. 

Where  an  action  was  begun  before  a  }t»- 
tioe  of  the  peace,  the  appearance  of  the  de- 
fendant operated  to  raise  the  general  issue,  thus 
denying  the  contract  sued  on,  so  that  the  stat- 
ute of  frauds  was  available  as  a  defense. 

8.   SAICE— OBJECTIONB— iRSIBUCnORB. 

Where,  in  an  action  on  a  contract,  defend- 
ant did  not  object  to  evidence  tending  to  estab- 
lish a  parol  agreement  or  call  the  court's  atten- 
tion to  the  contract  as  falling  within  the  statute 
of  frauds,  he  was  entitled  to  raise  sndi  question 
at  the  conclusion  of  plaintiff's  testimony,  bv  a 
requested  instruction  specifically  stating  uat 
the  evidenoe  showed  the  contract  within  the 
statute  and  asking  for  direction  of  verdict 

Appeal  from  St  Loula  Circuit  Court ;  Jesse 
A.  McDonald,  Judge. 

Action  by  H.  A.  Schmidt  against  Edwin  A. 
Rozler,  originally  before  a  justice  of  the 
peace.  From  a  judgment  of  the  circuit  court 
in  plalntUTs  favor,  defendant  appeals.  Be- 
▼•raed. 

This  case  originated  oefore  a  Jnstlce  of  the 
peace.  The  plaintiff  is  a  tailor  in  the  city 
of  St  lioais.  He  received  an  order  from  the 
defendant  for  a  coat  and  vest;  the  price 
agreed  upon  being  $72.60.  The  coat  was  to 
be  a  Prince  Albert,  with  a  wide  lap  in  front, 
broad  lapels,  and  foil  skirt  The  testimony 
of  plaintiff  and  his  witnesses  tended  to  prove 
that  the  defendant  called  upon  him  at  his 
place  of  business  and  (nrdered  a  coat  and 
vest  at  the  price  mentioned,  instructing  him 
that  he  desired  the  coat  to  be  made  with  a 
wide  lap  in  front  and  lapels  somewhat  broad- 
er and  the  skirt  somewhat  fuller  than  was 
then  being  worn.  Plaintiff  attempted  to  dis- 
made  the  defendant  from  his  notion  In  that 
respect,  bnt  defendant  insisted  the  coat 
■hoold  be  made  as  directed,  and  be  so  made 
the  same.  Upon  the  garments  being  complet- 
ed, they  were  delivered  to  the  def aidant, 
and  he  returned  them  for  alterations.  In  ac- 
cordance with  defendant's  request,  plaintiff 
made  the  alterations  required  and  delivered 
the  garments  a  second  time,  and  within  a 
few  days  thereafter  the  defendant  returned 
them  for  farther  alterations.  After  haTing 
tried  them  on  the  defmdant,  and  examining 
them  again,  plaintiff  discovered  that  they 
were  perfect  fitting  garments,  as  he  says,  and 
that  he  could  net  Improve  thereon  in  that  re- 
q>ect,  whereupon  he  so  announced  to  the  de- 
fendant and  dedlned  to  farther  alter  the 
same.  Defendant  thereiymn  refused  to  ac- 
cept them.    Several  rentable  tailors  who  had 


examined  the  garments  on  the  defendant  tea- 
tifled  that  the  fitting  and  workmanship  were 
perfect;  that  tbe  only  possible  obJectiiHi  was 
to  the  coat — 1.  e.,  the  wide  lapels  and  full 
skirt — and,  as  said,  these  were  so  made  In 
accordance  with  defendant's  instruction.  Hie 
defendant's  testimony  tended  to  prove  that  he 
ordered  the  coat  made  with  a  wide  lap,  broad 
lapels,  and  full  skirt  as  Indicated,  and  that 
the  plaintiff  did  not  make  the  coat  as  or^ 
dered.  He  asserts  that  the  garments  made 
him  look  old-mannish  and  refused  to  accept 
them.  Plaintiff  having  declined  to  alter 
them  to  suit  he  continued  In  his  refosal  to 
accept  them.  The  trial  was  bad  before  the 
court;  a  Jury  being  waived.  There  was 
testimony  pro  and  con  on  the  issues  and  it 
was  confiictlng.  Tbe  te8tim<Hiy  as  to  the 
contract  was  introduced  by  the  plaintiff  with- 
out objection  of  any  sort  from  the  defendant 
At  the  conclusion  of  the  plaintiff's  case  de- 
fendant requested  the  following  Instruction, 
which  the  court  refused :  "The  court  instructs 
the  jury  that  the  evidence  introduced  by  the 
plaintiff  in  this  case  shows  that  the  contract 
sought  to  be  recovered  upon  is  within  the 
statute  of  frauds,  and  that  the  proTlslons  of 
said  statute  have  not  been  compiled  with. 
Tour  verdict,  therefore,  must  be  for  the  de- 
fendant" Bxc^tl<Mi  was  saved,  and  after 
the  overruling  of  proper  motions  for  review 
the  case  comes  here  by  appeal. 

John  B.  Doivlr,  for  appellant  M.  B.  lievy 
and  M.  O.  Levlnson,  for  respondent 

NORTONI,  J.  (after  stating  the  facts). 
1.  The  record  presents  two  paramount  ques- 
tions calling  for  the  opinion  of  the  court,  and 
they  alone  will  be  commented  upon  in  tbe 
opinion.  The  other  matters  presented  are 
trivial  and  will  not  be  discussed. 

The  first  question  is :  The  contract  In  evi- 
dence being  one  for  a  coat  and  vest  of  pe- 
culiar design  and  pattern.  In  that  the  coat 
had  a  wide  lap  In  front  and  broad  lapels  as 
well  as  a  full  skirt,  and  was,  therefore,  dif- 
ferent from  those  being  manufactured  and 
sold  daily  by  the  defendant,  was  It  a  contract 
for  goods,  wares,  and  merchandise,  within 
the  meaning  ot  the  statute  of  frauds  (section 
3419,  Rev.  St  1899),  or  was  It  a  contract  for 
work  and  labw  to  be  done  and  materials  to 
be  furnished  by  tbe  plaintiff,  and  for  that  rea- 
son not  within  the  influence  of  such  statute? 
The  plaintiff  asserts  the  contract  to  be  one 
for  work,  labor,  and  materials.  The  defend- 
ant asserts  it  to  be  for  goods  sold,  etc.  Tbe 
question  thus  presented  was  long  mooted  in 
the  jurisprudence  both  of  England  and  this 
country,  but  was  settled  in  a  manner  entire- 
ly satisfactory  to  the  courts  of  this  state 
by  tbe  court  of  Queen's  Bench  in  England  In 
Lee  V.  GrUBn,  1  Bes.  &  Smith,  272.  The  ad- 
judication of  that  case  establidied  the  very 
simple  and  Intelligent  rale  to  the  effect  that, 
"when  the  subject-matter  of  the  contract  is 
a  chattel  to  be  afterwards  delivered,  thoa 
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the  cause  of  action  Is  goods  sold  and  deliv- 
ered, and  tbe  seller  cannot  sue  for  the  work 
and  labor."  Dils  court.  In  Burrell  t.  Hlgh- 
leynuin,  83  Mo.  App.  188,  and  the  Supreme 
Court  In  Pratt  ▼.  Miller,  109  Mo.  78,  18  S. 
W.  965,  32  Am.  St  R«p.  656,  eadi,  after  ma- 
ture deliberation,  adopted  and  approved  the 
doctrine  of  Lee  t.  Griffin,  supra,  as  the  rule 
of  decision  In  Missouri,  and  the  law  so  stands. 
Now,  In  the  case  in  band,  the  subject-matter 
of  the  contract  being  a  coat  and  vest,  chat- 
tels, to  be  afterwards  delivered,  it  Is  the  opin- 
ion of  the  court  that  the  cause  of  action  is 
for  goods  sold,  etc.,  notwithstanding  the  pe- 
culiar pattern  of  the  garments  mentioned, 
and  It  therefore  falls  wifliin  tbe  statute  of 
frauds  as  such  rather  than  without  that 
statute  as  a  cause  of  action  toe  work,  labor, 
and  materials  furnished. 

2.  There  was  no  plea  of  the  statute  of 
frauds.  The  case  having  originated  before  a 
justice  of  the  peace,  no  formal  pleadings 
were  required,  and  it  was,  therefore,  not 
necessary  to  specially  plead  the  statute.  The 
appearance  of  the  defendant  In  cases  origi- 
nating before  justices  of  the  peace  operates, 
however,  to  raise  the  general  issue,  and 
therefore  the  case  stands  as  ttxtngji  the  de- 
fendant had  answered  by  general  denial. 
The  law  has  been  settled  in  this  state  since 
the  decision  of  Wildbahn  v.  Bobldoux,  11  Mo. 
659,  to  the  etfect  that,  when  the  agreement  or 
contract  Is  denied  In  the  defendant's  answer, 
it  is  not  necessary  for  him  to  specially  insist 
upon  the  statute  as  a  bar  to  the  action,  In- 
asmuch as  such  denial  operates  to  require 
the  plaintiff  to  produce  legal  evidence  of  the 
exlstoice  of  the  agreement,  and  parol  proof  Is 
not  such  evidence;  the  case  not  otherwise 
failing  within  the  exceptions  mentioned  in  the 
statute.  As  a  correlative  of  the  proposition 
just  stated,  the  rule  with  us  is  likewise  es- 
tablished to  the  effect  that  it  devolves  upon 
the  defendant  to  specially  plead  the  statute 
of  frauds  only  In  those  cases  In  which  the 
contract  sued  upon  is  admitted  In  the  answer, 
and  with  very  few  apparent  exceptions  In 
decided  cases  this  has  been  the  rule  In  Mis- 
souri since  our  early  history  as  a  state. 
Where  the  contract  is  not  admitted,  the  stat- 
ute is  always  available,  however,  under  the 
plea  of  the  general  Issue.  Wildbahn  v.  Robi- 
doux,  11  Mo.  659;  Hook  v.  Turner,  22  Mo. 
338 ;  Allen  v.  Richard,  83  Mo.  66;  Springer  v. 
Klelnsorge,  83  Mo.  162-164;  Boyd  v.  Paul, 
12S  Mo.  9-14,  28  S.  W.  171;  HtUman  v.  Allen, 
146  Mo.  688,  47  S.  W.  500;  Hurt  v.  Ford, 
142  Mo.  283-^01,  44  S.  W.  228,  41  L.  R.  A. 
823;  Phillips  V.  Hardenbnrg,  181  Mo.  463-473, 
80  S.  W.  801 ;  Hackett  v.  Watts,  138  Mo.  602- 
610,  40  S.  W.  118;  Bernhardt  v.  Walls,  28 
Mo.  App.  206 ;  Miller  v.  Harper,  63  Mo.  Appw 
293 ;  Van  Idonr  &  Co.  v.  Nelson,  60  Mo.  App. 
628-627;  Beckmann  v.  Mepham,  97  Mo.  App. 
161-164,  70  S.  W.  1004;  Devore  v.  Devore, 
188  Mo.  181-185,  88  S.  W.  6&  See,  also. 
Brown  on  Statute  of  Frauds  (6th  Bd.)  i  511 ; 
9  Ency.  PI.  &  Pr.  700;  Bliss  on  Code  PL 
(8d  Ed.)  i  853,  and  note  thereto  for  Missouri 


rule.  It  therefore  follows  that  the  appear- 
ance of  tbe  defendant  having  operated  to 
raise  the  general  Issue  In  this  case,  and 
the  contract  being  thus  denied,  tbe  statute 
of  frauds  was  available  as  a  conclusive  de- 
fense to  the  action,  provided  it  was  worked 
by  tbe  defendant;  for  It  Is  familiar  law 
that  the  statute  is  aA  affirmative  action,  pro- 
vided It  was  Invoked  by  the  defense  and  may 
be  waived. 

It  la  sometimes  mentioned  as  an  optional 
defense,  and  it  Is  true  that.  If  the  party 
entitied  to  its  benefits  fails  to  avail  himself 
of  its  provlslims  in  an  appropriate  maimer, 
it  will  be  considered  as  waived.  Yeoman  v. 
Mueller,  38  Mo.  App.  343 ;  Van  Idonr  &  Go.  v. 
Nelson,  60  Mo.  App.  5^;  Mill»  y.  Harper,  63 
Mo.  Aw-  283;  Nenvlrth  v.  Engler,  83  Mo.  App. 
420.  It  therefore  becomes  Important  to  as- 
certain whether,  under  the  facts  in  this 
record,  tiie  statute  was  presented  to  the 
court  In  a  proper  manner.  As  said  In  the 
statement  of  facts  accompanying  the  opinion, 
all  of  the  testimony  tending  to  establish  a 
parol  agreement  for  the  purchase  of  a  coat 
and  vest  at  the  price  of  $72.50  was  Intro- 
duced and  admitted  without  objection  from 
VbB  defendant  tending  to  question  its  com- 
petency, and  the  fact  that  the  contract  In 
proof  fell  within  the  operation  of  the  statute 
of  frauds  was  In  no  manner  called  to  the  at- 
tention of  the  trial  court  until  the  plaintiff 
bad  completed  his  proof  and  rested  bis  case, 
whereupon  the  defendant  requested  the  In- 
struction set  out  In  the  statement,  whereby 
the  court  was  requested  to  declare  as  a  mat- 
ter of  law  on  the  facts  in  proof  that  plain- 
tiff could  not  recover  because  of  the  operation 
of  the  statute  of  fraudSL  We  thus  find  the 
attention  of  the  court  specifically  directed  to 
the  statute  by  positive  and  affirmative  effort 
of  the  defendant  in  seeking  to  Invoke  its  pro- 
visions by  instruction.  In  the  case  of  Scharff 
V.  Klein,  29  Mo.  App.  649,  tbe  record  pre- 
sented a  state  of  tacts  very  similar,  but  not 
identical  with  those  here  in  judgment.  Tbe 
contract  In  suit  there  was  one  within  the 
provisions  of  this  same  statute  of  frauds. 
Proof  thereof  was  introduced  without  ob- 
jection, as  here,  and  at  the  conclusion  of 
plaintiff's  case  the  defendant  demurred  to 
the  evidence  generally.  This  court  held  that, 
inasmuch  as  the  defendant  had  permitted 
the  evidence  to  go  In  without  objection,  the 
statute  could  not  be  Invoked  by  such  demur- 
rer, and  on  motion  for  rehearing  a  second 
opinion  of  the  court  was  given,  in  which, 
during  a  discussion  of  the  matter  then  in 
judgment,  the  court  employed  the  word  "in- 
struction" interchangeably  with  the  word  "de- 
murrer" to  the  evidence.  In  such  a  manner 
that  it  appears  from  the  report  of  the  case 
that  no  Instruction  is  sufficient  to  invoke  the 
statute  when  the  evidence  of  the  agreement 
has  been  given  without  objection  thereto.  In 
the  original  opinion  in  that  case  it  aivears 
that  the  fundamental  proposition  announced 
was  that  the  statute  must  be  In  some  manner 
distinctly  called  to  the  attention  of  the  trial 
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court  daring  Hm  trial  or  the  party  will  be 
held  to  haye  waived  the  same,  and  this  Is 
certainly  aoimd  doctrine.  We  hare  examined 
the  original  fllea  of  that  case  here  and  as- 
certain therefrom  that  the  instroctlon  there 
Inrolyed  and  the  qneetion  there  In  Judgment 
was  not  of  that  specific  character  as  the  one 
here  presented,  but,  on  the  contrary.  It  was 
merely  a  general  demurrer  to  the  evidence, 
without  assigning  the  statute  or  any  other 
■pedal  ground  therefor  other  than  that  on 
the  pleading  and  proof  plaintiff  was  not  en- 
titled to  recover ;  and  in  the  original  opinion, 
at  page  562,  the  court  lays  stress  upon  this 
fact  by  saying  as  follows:  "The  point  la 
not  raised  distinctly  by  any  of  the  instruc- 
tions even."  A  reasonable  inference  from 
this  remark.  It  seems,  is  that  the  court  would 
have  considered  an  instruction  which  dis- 
tinctly called  the  statute  to  the  attention  of 
the  trial  court  as  sufficient;  but  by  reference 
to  the  opinion  of  the  court  In  the  same  case 
on  motion  for  rehearing  it  appears,  aa  said 
before,  that  the  words  "demurrer"  and  "in- 
struction" were  employed  Interchangeably,  in 
such  a  manner  as  to  bear  the  construction  at 
least  that  the  court  Intended  to  adjudge  that 
in  a  case  where  the  general  Issue  only  Is 
pleaded  and  the  evidence  of  the  agreement 
goes  in  without  objection  the  defendant  will 
not  be  permitted  to  avail  himself  of  the  de- 
fense of  the  statute  by  demurrer  or  instruc- 
tion, either  general  or  specific,  and  tills  case, 
wltbont  farther  examination  with  respect  to 
the  principle  involved,  has  been  followed  and 
approved  by  both  this  court  and  the  Kansas 
City  Court  of  Appeals  In  extenso  in  Lammers 
T.  McOeeban,  43  Mo.  App.  664-667;  Carder 
T.  Primm,  47  Mo.  App.  801-306;  Hobart  v. 
Murray,  64  Mo.  App.  249-264;  Thomas  v. 
Ramsey,  47  Mo.  App.  84-96;  Nenvirth  v. 
Bngler,  83  Mo.  App.  420-424;  Young  et  al.  v. 
Ledford,  99  Mo.  App.  666-669,  74  S.  W.  443. 
While  another  line  of  cases  cite  it  with  ap- 
proval in  support  of  the  doctrine  that,  In 
cases  where  the  defendant  seeks  to  avail 
himself  of  the  statute  under  the  general  is- 
sue, the  attention  of  the  trial  court  must  be 
directed  thereto  "In  some  way,"  otherwise  the 
defense  will  be  considered  as  waived.  La 
Fayette  Bldg.  Ass'n  v.  Klelnhoffer,  40  Mo. 
App.  888-392;  Hackworth  v.  Zeltlnger,  48 
Mo.  App.  32-35;  Clement  v.  GUI,  59  Mo.  App. 
482-484;  Alter  v.  Frl(^  62  Mo.  App.  463- 
466.  And  stlU  another  line  of  cases  cite  it 
with  approval  to  the  doctrine  that  in  cases 
where  the  statute  is  sought  to  be  Invoked 
under  the  general  issue  as  in  this  one  it 
most  be  pointedly  broagbt  to  the  attention 
of  the  trial  court  "In  some  way,"  either  "by 
objection  to  the  evidence  on  that  ground  or 
by  requests  for  Instructions  on  that  theory." 
See  Yeoman  t.  Mneller,  33  Mo.  App.  343-347 ; 
Pennlngw  t.  Rellley,  44  Mo.  App.  255-262; 
Van  Idoar  ft  Co.  t.  Nelson,  60  Mo.  App.  523- 
628;  Boyal  Remedy  Oot  ▼.  Oregory  Grocery 
Ca,  90  Mo.  App.  58-69.  Although,  as  we  have 
■enw  tb*  statute  of  tmads  had  not  been  dis- 


tinctly brought  to  the  attention  of  the  court 
in  any  manner  in  Scharff  v.  EUeln,  the  only 
attempt  in  that  b^alf  being  a  mere  general 
demurrer  to  the  evidence,  with  no  referoice 
to  the  statute,  the  court,  nevertheless.  In  Its 
ophilon  on  motion  for  rehearing  does  say  In 
plain  terms  that  an  Instruction,  without 
limitation  upon  the  word  "instruction,"  will 
not  operate  to  invoke  the  statute  In  sndi  case 
unless  a  foundation  has  first  been  laid  there- 
for by  objection  to  the  testimony  on  that 
theory,  and  the  cases  first  above  cited  on 
this  question  have  announced  the  same  doc- 
trine to  the  same  extent 

We  find  ourselves  cmifronted  with  those 
cases  here.  So  much  of  the  opinion  which 
announces  the  doctrine  that  the  statute  must 
be  distinctly  called  to  the  attention  of  the 
trial  court  in  some  way  or  It  will  be  con- 
sidered as  waived  is  undoubtedly  sound  in 
principle  and  meets  with  our  most  hearty 
approval.  We  are  not  i>ersuaded,  however, 
to  the  doctrine  which  that  case  seemingly 
announces  with  respect  to  specific  instruc- 
tions, dlstinctiy  inviting  the  attention  of  the 
trial  court  to  the  statute  as  a  matter  of  de- 
fense, as  does  the  Instruction  here  in  judg- 
ment for  It  seems  that  such  inetruction 
specifically  and  dlstinctiy  pointing  the  court 
to  the  statute  as  an  available  defense  con- 
forms to  the  full  measure  of  all  reasonable 
requirement  on  principle  In  such  cases.  In- 
asmuch aa  It  does  In  fact  challenge  the  at- 
tention of  the  court  to  the  precise  question 
on  which  the  defendant  Invokes  its  judgment 
of  the  law,  in  a  manner  fully  as  appropriate 
and  even  more  so  It  seems  to  us,  than  would 
objection  to  oral  testimony  on  the  trial,  and 
in  support  of  this  view  let  us  examine  the 
question  for  a  moment  on  principle  and  from 
the  standpoint  of  the  statute  itself.  It  Is 
very  true  that  the  statute  Itself  as  construed 
by  the  courts  does  not  denounce  the  contract 
as  void,  but,  on  the  contrary,  only  goes  to 
the  remedy,  and  as  such  is  a  rule  of  evi- 
dence; and  it  is  likewise  true  that  parol  evi- 
dence In  such  cases  has  probative  force  suf- 
ficient and  is  competent  to  establish  the  con- 
tract in  law,  provided  the  statute  Is  not  in- 
voked against  it  This  results  from  the 
principle  that  the  statute  Is  an  affirmative 
defense,  and  must  be  called  into  the  case, 
or  otherwise  its  influence  will  not  prevail. 
We  do  not  understand  from  the  principles 
thus  stated,  however,  that  the  mere  failure 
to  interpose  the  objection  of  the  statute 
against  the  reception  of  parol  evidence  until 
It  Is  adduced  operates  to  preclude  the  party 
from  properly  and  distinctly  Invoking  the 
statute  at  the  conclusion  of  the  plalntifTs 
whole  case,  for  under  the  exertions  of  the 
statute  it  Is  not  until  then  that  the  defend- 
ant can  determine  for  himself  whether  or 
not  the  plalntllT  will  bring  his  case  within 
or  without  the  provisions  of  the  statute.  To 
examine  the  matter  from  the  standpoint  of 
the  statute  Itself,  we  ascertain  the  statute 
(section  3419,  supra)  requires  the  contract 
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shall  be  In  writing  when  It  is  for  the  sale  of 
goods  exceeding  $30  In  yalne,  with  two  ex- 
ceptions; and  they  are,  first,  if  "the  buyer 
shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,"  or,  second,  "give 
something  In  earnest  to  bind  the  bargain  oe 
in  part  paymoit;"  then  tlie  contract  shall 
be  good,  erm  though  there  Is  no  note  or 
memorandum  of  the  sale.  Now,  under  the 
rule  of  the  statute,  plaintiff  may  make  his 
case  by  showing  In  proof  either,  first,  a  suf- 
ficient memorandum  In  writing,  or,  second, 
show  by  parol  an  acceptance  by  defendant  of 
the  goods  or  a  portion  thereof;  or,  third,  that 
the  defendant  has  paid  earnest  money  on  the 
bargain.  We  are  persuaded  that  no  sound 
principle  of  practice  can  l>e  brought  forward 
to  denounce  a  defendant  as  negligent,  in 
that  sense  which  will  work  a  forfeiture  of 
his  rights  and  a  resulting  waiver  thereof, 
for  having  failed  to  Interpose  objection  to 
the  reception  of  parol  proof  of  the  contract, 
when  such  evidence  is  entirely  competent 
to  establish  the  contract  over  such  objections, 
when  followed  by  a  showing  of  either,  first, 
an  acceptance  of  the  goods,  or,  secimd,  pay- 
ment of  earnest  money  thereon,  for  no  one 
can  tell  what  the  proof  will  be  until  it  shall 
have  l)een  all  adduced,  and,  indeed,  the  most 
alert  and  astute  practitioner  will  frequently 
find  himself  unable  to  peer  into  the  case  of 
his  adversary  In  such  a  manner  as  to  dis- 
cover that  he  does  not  intend  to  adduce  proof 
under  either  one  or  the  other  of  the  excep- 
tions in  the  statute,  which  would  abundantly 
fintlsfy  the  law  and  establish  the  contract 
With  the  very  highest  measure  of  respect 
for  the  learned  Judge  who  wrote  that  opinion 
nnd  the  court  as  it  then  was,  we  find  our- 
selves wholly  unable  to  appreciate  the  rea- 
soning of  the  opinion  in  Scharff  v.  Klein, 
supra,  on  this  question,  and  the  court,  as 
now  constituted,  Is  unanimously  of  the  opin- 
ion that  the  defendant  in  an  action  Involving 
the  sale  of  goods,  wares,  etc.,  under  the  stat- 
ute, does  not  by  merely  permitting  parol 
proof  of  the  contract  to  be  Introduced  with- 
out objection  waive  the  statute  so  that  it 
may  not  later,  after  all  of  the  proof  shall 
have  been  adduced  by  the  plaintiff,  he  in- 
voked by  Instruction  specifically  and  dls- 
tlnctiy  calling  the  statute  to  the  attention 
of  the  court  It  seems  clear  that  a  ruling 
otherwise  would,  and,  in  fact  does,  require 
the  defendant,  on  penalty  of  waiver  of  his 
rights,  to  interpose  objections  to  the  intro- 
duction of  parol  proof  of  a  contract  which 
may  be,  and  frequently  is,  rendered  entirely 
competent  by  showing  compliance  with  either 
one  or  the  other  of  the  exceptions  in  the 
statute  mentioned. 

From  a  careful  and  painstaking  study  of 
the  cases  cited,  we  are  further  persuaded 
that  the  court  did  not  intend  to  hold  in 
Scharff  t.  Klein  that  a  specific  instruction 
on  the  statute  of  frauds,  such  as  that  here 
Involved,  was  insufficient  In  and  of  itself, 
under  the  general  Issue,  after  proof  without 


objection,  to  avail  the  defendant  of  the  l>eue- 
fit  oC  the  statute,  and  In  support  of  tiiis  con- 
clusion we  advance  the  following  reasons: 
First  no  specific  Instruction,  such  as  that 
here,  was  before  the  court  in  tliat  case  calling 
for  an  opinion  on  that  question,  the  instruc- 
tion in  Judgment  tbete  being  purely  a  gen- 
eral demurrer  to  the  evidence  wltboat  refer- 
ence to  the  statute;  and,  second,  we  find 
other  and  lator  cases  decided  by  the  court 
as  then  c(»istitnted  tKMing,  on  the  authority 
of  and  citing  Scbartf  v.  Klein,  to  the  doc- 
trine that  the  statute  must  be  brought  to 
the  attention  of  the  court  "in  some  way, 
either  by  objecting  to  the  evidence  on  tliat 
ground  or  by  distinct  Instructions  on  that 
theory."  And  this  appears  to  be  the  con- 
struction of  that  case  placed  upon  it  after- 
wards by  the  parent  court  See  In  point  Pen- 
ninger  t.  Rellley,  44  Mo.  App.  255-2^;  Yeo- 
man V.  Mueller,  33  Mo.  App.  34^-347.  And 
especially  see  the  case  of  Clement  v.  OUl, 
69  Mo.  App.  482-486,  in  which  the  opinion 
of  the  court  was  prepared  by  the  same  learn- 
ed judge  who  prepared  that  in  the  case  of 
Scharff  v.  Klein.  A  yecj  clear  inference 
arising  from  the  reasoning  and  language  em- 
ployed, and  to  support  wliich  Scharff  v. 
Klein  is  cited,  is  that  a  proper,  specific,  and 
distinct  instruction,  calling  the  statute  of 
frauds  to  the  attention  of  the  court  would 
be  sufficient.  On  tills  questi(»,  see,  also^  the 
following  cases  by  the  Kansas  City  Court  of 
Appeals:  Von  Idour  &  Co.  v.  Nelson,  00  Mo. 
App.  523-628;  Royal  Remedy  Co.  v.  Gregory 
Grocery  Co.,  90  Mo.  App.  63-68.  Now  It  seems 
that  the  controlling  and  fundamental  idea 
entertained  by  the  court  and  pervading  the 
entire  opinion  in  Scharff  v.  Klein  was  that 
the  statute  must  be  presented  to  the  court 
In  some  distinct  manner,  otherwise  it  would 
be  waived,  resulting,  of  course,  from  the 
operation  of  the  principle  that  the  statute  is 
an  affirmative  defense,  which  can  only  be 
invoked  or  called  Into  the  case  by  express 
plea  or  other  specific  invitation  of  tbe  party 
entitled  to  Its  benefit  and  therefore  in  this 
class  of  cases,  where  the  contract  Is  denied 
and  put  at  issue  by  the  general  denial,  and 
the  statute  is  sought  to  be  invoked  under 
that  rule  which  obviates  Its  l>eing  specially 
pleaded  In  the  answer,  common  fairness  and 
justice  dictate  and  require  that  inasmuch  as 
Hie  court  is  not  advised  by  the  pleadings 
that  the  statute  will  be  insisted  upon  as  a 
bar,  the  party  shall  disclose  to  the  court  and 
his  adversary  in  some  distinct  manner  that 
he  intends  to  and  does  Invoke  the  statute  in 
aid  of  his  cause.  At  any  rate,  it  is  manifest 
from  tliat  and  the  subsequent  cases  cited 
that  tiie  court  in  that  opinion  primarily 
sought  to  preserve  this  principle  inviolate 
which  is  sound  Indeed.  We  are  persuaded, 
however,  that  tWs  principle  may  lie  pre- 
served in  the  full  measure  of  its  integrity, 
and  that  a  satisfactory  and  just  rule  on  tbe 
subject  may  be  had  as  follows:  First,  in 
every  case   the  statute  must  be  distinctly 
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called  to  the  attention  of  the  court  In  some 
manner  by  the  party  seeking  to  ayall  blm- 
self  of  Its  beneflts  or  it  will  be  considered  as 
waived;  second.  In  those  cases  where  the 
statute  la  sought  to  be  lnv(Aed  under  the 
general  Issue  and  without  a  special  plea,  it 
may  be  rendered  available  either  by  propv 
objection  to  the  evidence  on  the  grounds  of 
tile  statute,  or  It  may  be  invoked  by  specific 
instructlMis,  calling  It  directly  to  the  atten- 
tion of  the  court  In  such  a  manner  that  the 
court  and  adverse  counsel  may  know  and 
nndecstend  that  the  party  does  Insist  on  the 
aid  of  the  stetute.  The  instruction  refused 
tn  this  case  was  of  the  nature  last  mentioned, 
and  was  sufficient  to  and  did  Invoke  the  stet- 
ute, which  Is  conclusive  against  the  plaln- 
tUTs  right  of  recovery.  The  case  of  Scharff 
V.  Klein,  supra,  in  so  far  as  it  bears  a  con- 
struction contrary  to  the  views  herein  ex- 
pressed, is  hereby  modified  to  conform  to 
this  opinion. 

For  the  reasons  stated,  the  Judgment  Is  re- 
versed.   It  is  80  ordered. 

BLAND,  P.  J.,  and  GK>ODB,  J.,  concur. 


CRANE  CO.  V.  HPWORTH  HOTEL  CON- 
STRUCTION   &   REAL   ESTATE 
00.  et  al. 

(St  Louis  Court  of  Appeals.     Missouri.    Dee. 

11,  iwe.) 
1.  Mechanics'  Lnns— Natdbx  ot  Ihfbovk- 

MBNT— FlXTUBM. 

Plaintiff  sold  a  corporation  conducting  a 
hotel  fire  hose  and  hose  racks,  the  hose  being 
attached  to  standpipea  in  the  hotel  constructed 
for  conveying  water  for  fire  purposes,  the  at- 
tachment being  made  by  securing  the  hose  on 
projecting  parts  of  valves,  which  could  usually 
be  done  by  hand,  and  the  hose  could  be  attached 
or  deteched  without  marring  the  pipe.  The 
racks  consisted  of  baskets  attached  to  the 
standplpes,  just  below  the  valves,  by  means 
of  iron  damps,  and  the  attachment  of  the 
hose  and  racks  was  intended  to  be  permanent. 
Held,  that  the  hose  and  racks  constituted  fix- 
tnres  for  which  a  mechanic's  Hen  might  be 
allowed. 
3.  Samk— Persons  Entttuco  to  Likn— Con- 

TBACT  fob   PABI  OF  W0«K. 

The  fact  that  the  standplpes  and  the  hose 
and  racks  were  not  furnished  under  the  same 
contract  was  no  ground  for  denying  a  lien  for 
the  hose  and  racks. 

8.  Sakb— PBOonDiNoa  to  Enfobok  —  State- 
mint  OF  Account— Affidavit. 

Rev.  St.  1899,  |  4207,  in  relation  to  me- 
chanics' liens,  makes  it  the  duty  of  a  con- 
tractor to  file  an  account  of  the  demand,  "with 
tite  name  of  the  owner  *  *  *  if  known  to  the 
person  filing  the  lien,  which  shall  be  verified 
by  the  oath  of  himself  or  some  credible  person 
fbr  him."  Held,  that  an  affidavit  on  informa- 
tioa  and  belief  as  to  who  la  the  owner  of  ths 
premises  is  sufficient  to  support  a  lien. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  34.  Mechanics'  Liens,  f  263.] 

Appeal  from  St  Louis  Circuit  Court;  J.  W. 
McElhlnney,  Judge. 

Action  I^  the  Crane  Company  against  the 
Epworth  Hotel  Construction  &  Real  Estate 
Oonipany  and  others  to  enforce  a  mechanic's 


lien.  From  a  Judgmoit  in  favor  of  plaintiff, 
def endante  other  than  the  Epwortii  Company 
appeal.    AfiSmued. 

T.  K.  Skinker,  for  aiHpellants.  Nagel  * 
Kirby  and  T.  P.  Toung,  for  respondeat 

BLAND,  P.  J.  The  Epworth  Hotel  was  erect- 
ed on  a  parcel  of  ground  300  by  200  feet,  la 
the  county  of  St  Louis,  near  the  western 
boundary  line  of  the  city  of  St  Louis.  Stand- 
pipes  to  contain  water  under  pressure  were 
run  up  through  the  floors  and  roof  of  tbe 
building.  ResfXHident,  a  corporation,  sold 
defendant  Epworth  Hotel  Construction  * 
Real  Estete  Company,  also  a  corporation, 
certain  fire  apparatus  aggregating  (TTS-Ks 
of  which  defendant  paid  $300,  falling  to  pay 
the  balance.  Respondent,  within  four  months 
from  the  date  the  account  accrued,  filed  a 
mechonic'B  lien  on  the  building  and  tbe 
ground,  and  gave  the  stetutory  notice  of  Ite 
filing,  and  In  due  time  brought  this  action  to 
foreclose  the  lien,  making  the  Trust  Company 
of  St  Louis  County  andi  Edward  J.  Wllke 
defendants,  for  the  reason  one  is  the  trustee 
and  the  other  the  beneficiary  In  a  recorded 
and  unsatisfied  deed  of  trust  on  the  property. 
The  issues  wore  tried  by  the  court  without 
the  aid  of  a  jury.  The  court,  In  regard  to 
the  law  of  fixtures,  declared  as  follows:  "The 
court  declares  the  law  to  be  that  the  plaintiff 
is  not  entitled  to  a  mechanic's  lien,  unless  tbe 
fire  apparatus  described  in  the  bill  of  account 
attecbed  to  plaintiff's  petition,  or  some  cer- 
tain aind  definite  part  thereof,  was  atteched 
to  tbe  said  Epworth  Hotel  and  became  a  fix- 
ture and  a  part  of  the  realty,  for  which  a 
mechanic's  lien  is  allowed  by  law.  And  the 
question  whether  or  not  said  fire  apparatus 
did  become  a  fixture  as  aforesaid  Is  a  ques- 
tion both  of  fact  and  of  intention.  And  in 
case  the  court  finds  from  the  evidence  that 
the  said  fire  ai^aratus  was  furnished  by 
plaintiff  for  tbe  purpose  of  being  attached, 
and  the  whole  or  any  definite  part  thereof 
was  afterwards  actually  atteched  to  and  be- 
came a  part  of  tbe  Epworth  Hotel,  with  the 
intention  on  the  part  of  the  defendant  Ep- 
worth Hotel  Construction  &  Real  Estete 
Company  that  such  fire  apparatus  should  be 
and  become  a  permanent  attechment  and  fix- 
ture to  tbe  said  Epworth  Hotel,  and  a  per- 
manent appurtenance  thereto  and  part  there- 
of, then  tbe  court  should  find  a  judgment  sus- 
telnlng  a  Hen  in  favor  of  plaintiff  upon  the 
property  of  the  said  defendant  for  the  rea- 
sonable value  of  the  fire  apparatus  so  actu- 
ally used  andi  attached,  less  the  credits  to 
whl<A  defendant  is  entiUed  upon  said  account 
as  defined  In  a  subsequent  declaration  of  law, 
with  Interest  at  6  per  cent  per  annum  from 
the  time  of  denuand,  as  specified  in  the  pre- 
ceding instruction." 

The  court  inad«  the  following  finding  of 
f&cte:  "The  court,  sitting  as  a  jury,  finds  the 
facte  to  be  tliat  the  plaintiff,  Crane  Company, 
sold  to  defendant  Elpwortb  Hotel  Construc- 
tion &  Real  Estate  Company  33  outflte  of  fire 


Digitized  by 


Google 


796 


08  SOUTHWESTERN  RBPORTES. 


(Ma 


apparatus  at  110.25  per  outfit,  each  outfit 
consisting  of  one  sectlcn.  1%-Inch  cotton-lined 
hose  75  feet  In  length,  one  1%-lnch  special 
brass  hose  nozzle,  and  one  No.  15  Dewey  hose 
rack,  and  also  three  outfits  at  $40.50  per  out- 
fit, eadi  coDsistlnK  of  one  section  2^-lndi 
special  nozzle  and  one  No.  6  swing  hose  rack 
or  reel,  and  also  20  (for  85  cents)  IV^-lnch 
rubbw  hose  washers,  and  that  the  prices  so 
charged  were  agreed  upon  by  and  betweai 
said  Crane  Oompany  and  the  Epworth  Hotel 
Ckinstruction  &  Reel  Kstate  Company,  and 
were  the  reasonable  value  of  such  materials, 
and  amounted  in  gross  to  the  sum  of  (776.86, 
and  the  court  finds  that  said  materials  were 
furnished  by  plaintiff  for  the  original  con.- 
structi<m  of  and  for  the  purpose  of  being  at- 
tached to  the  Epworth  Hotel,  and  that  the 
last  delivery  under  said  contract  was  made 
by  the  plaintiff  on  the  17th  day  of  June,  1004; 
that  of  the  goods  so  furnished  92  of  the  33 
outfits,  consisting  of  Dewey  hose  racks  equip- 
ped with  1%-Incb  hose  and  nozzles,  together 
with  20  washers,  were  shortly  after  delivery 
attached  to  the  Epworth  Hotel,  with  the  Inr 
tention  on  the  part  of  the  Epworth  Hotel 
Construction  &  Real  Estate  Company  that 
they  should  become  a  part  of  and  a  perma- 
nent appurtenance  and  fixture  to  the  said 
Epworth  Hotel.  And  the  court  finds  that  the 
three  outfits,  consisting  of  swing  hose  ra(^s 
or  reels  equipped  with  2^-inch  hose  and 
nozzles,  were  not  attached  to  said  hotel,  but 
that  the  reels  only  were  attached  thereto, 
and  that  the  hose  was  wound  thereon,  but 
was  not  otherwise  attached  to  the  said  Ep- 
worth Hotel.  And  the  court  finds  that  as  a 
matter  of  fact,  under  and  according  to  the 
foregoing  declarations  of  law,  that  32  outfits, 
consisting  of  Dewey  hose  radcs  and  l^^-incb 
hose  nozzles,  became  and  are  fixtures  to  the 
Epworth  Hotel,  and  that  one  outfit,  consisting 
of  oneDewey  hose  radi  and  one  section  1%- 
Inch  hose,  aind  one  IV^  nozzle,  and  also  three 
outfits,  consisting  of  swing  hose  racks  or 
reels  equipped  with  2V^-Inch  hose  and  nozzles, 
did  not  become  and  are  not  fixtures  to  the  said 
Elpwortb  Hotel.  And  the  court  finds  that 
since  the  32  outfits  aforesaid  were  delivered 
by  the  Crane  Company,  and  attached  to  the 
said  Epworth  Hotel  with  the  purpose  and 
Intention  aforesaid,  said  outfits  have  r«naln- 
ed  permanent  attachments  and  appurtenances 
to  the  said  Epworth  Hotel,  and  have  never 
since  been  detached  or  removed.  And  the 
court  further  finds  that  the  reasonable  value 
of  the  materials  which  were  attached  and  be- 
came fixtures  to  the  said  E)pworth  Hotel, 
namely,  of  the  32  outfits  aforesaid,  is  the  sum 
of  $616.35,  and  that  the  reasonable  value 
of  the  materials  which  did  not  become  fix- 
tures and  were  not  attached  to  the  Epworth 
Hotel,  lsthesumof|ise.60,  and  that  defend- 
ant has  paid  to  plaintiff  the  sum  of  $300  on  ac- 
count of  said  materials,  after  the  sale  and  de- 
livery of  all  of  the  same.  And  the  court  finds 
that  the  plaintiff  served  a  notice  upon  defoid- 
aat  Epworth  Hotel  Oonstroction  &  Real  E»- 


tate  Company  on  the  2lBt  day  of  September, 
1904,  of  its  intention  to  file  a  lien  upon  tha 
property  of  defoidant,  and  that  10  days 
thereafter,  and  within  4  montba  from  the  date 
when  the  last  Items  of  said  bill  were  furnish- 
ed, to  wit,  on  the  1st  day  of  October,  1904, 
plaintiff  filed  its  lien  with  the  cletk.  of  the 
circuit  court  of  the  county  of  St  Louis.  And 
the  court,  applying  the  payments  made  by  de- 
fendant according  to  the  declarations  of  law, 
finds  that  the  plaintiff  Is  entitled  to  a  lien  l^>• 
on  the  Epworth  Hotel  building  described  in 
the  petition  for  tlie  sum  of  $475.85,  with  In- 
terest amounting  to  118.06,  or  a  total  of 
$494.80,  and  to  a  general  Judgment  against 
the  defendant  Epworth  Hotel  Construction 
&  Real  Estate  Con^jsny  for  the  same  sum, 
with  costs."  Defendants  Trust  Company  of 
St  Louis  County  and  Edward  J.  Wlike  ap- 
pealed from  the  Judgment 

The  evidence  shows  the  Items  the  court 
found  to  be  lienable,  namely,  32  outfits  of 
fire  apparatus,  each  apparatus  consisting  of 
75  feet  of  cotton-lined  fire  hose,  1^  Inches  in 
diameter,  hose  nozzles  1%  inches  In  diameter, 
and  15  No.  1  Dewey  hose  racks,  were  attach- 
ed to  the  standpipes.  The  manner  of  attach- 
ing the  apparatus  to  the  standpipes  is  correct- 
ly described  in  appellants'  statement  and  is 
as  follows:  "About  three  feet  above  the  floor 
tn  each  story  of  the  building  in  every  stand- 
pipe  there  was  an  aperture  over  which  was 
permanently  fastened  a  valve  through  which 
water  might  flow.  A  projection  over  each 
of  these  valves  was  provided  on  the  outside 
with  a  tttreadi  The  hose  were  attached  to 
these  projections  by  the  use  of  these  threads. 
The  attachment  was  made  by  screwing  the 
hose  onto  the  projecting  part  of  the  valve. 
This  could  usually  be  d<xie  by  a  man  with 
bis  naked  hand.  The  hose  could  likewise  be 
detached  with  the  naked  hand,  though  a 
wrench  was  provided  to  be  used  for  tighten- 
ing and  loosening  the  attachment  The  hose 
could  be  attached  to  or  detached  from  the 
standplpe  without  marring  the  pipe  In  the 
least  The  racks  described  as  'baskets'  were 
attached  to  the  standpipes.  Just  below  tha 
valves,  by  means  of  Iron  clamps  which  opened 
and  shut,  and  were  thus  closed  around  the 
pipes  and  were  held  in  place  by  means  of  a 
nut  and  bolt  in  each  clamp.  The  clampa 
were  so  made  that  you  could  lift  the  basket 
off  and  set  it  on  as  yon  would  lift  an  old 
fashioned  gate  off  and  on  Its  hinges.  Hose 
of  other  makes  besides  those  furnished  by 
the  plaintiff  could  be  used  in  connection  with 
the  standpipes  In  this  building,  and  smne  fur- 
nished by  another  party  were  so  used,  though 
they  are  described  as  being  Inferior  in  quali- 
ty. They  were,  however,  made  to  flt  to  the 
valves  Just  the  same."  The  affidavit  to  the 
lien  sets  forth  that  the  account  Is  a  Just  and 
true  account;  that  the  matolais  were  fur- 
nished at  the  request  of  the  hotel  conapany, 
describes  the  land,  etc.,  on  which  the  build- 
ing Is  situated,  and  concludes  as  follows: 
"That  at  and  during  the  accruing  of  said  in- 
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xlebtednefiB  said  Epworth  Hotel  ConstructKm 
tc  Beal  BBtate  Company,  as  affiant  Is  inform- 
ed and  believes,  waa  and  now  la  the  owner  of 
ttie  above-deacrlbed  lands,  bolldlnsa,  improve- 
ments,  and  appvirtenances,  and  which  said 
lands,  buildings,  and  Improvements  and  ap- 
purtenances are  intended  to  be  charged  with 
this  Hen." 

1.  Appellants  offered  an  instractlon  in  the 
nature  of  a  demurrer  to  respondent's  evi- 
dence. The  refusal  of  the  court  to  grant 
this  Instruction  Is  assigned  as  error.  The 
contention  Is,  first,  that  the  evidence  shows 
the  fire  apparatus  waa  not  a  fixture ;  second, 
the  affidavit  to  the  lien  account  la  Insuffi- 
elent  to  support  the  lien.  The  standpipes, 
though  forming  no  part  of  the  building,  were 
built  up  through  It,  with  the  intention  that 
they  should  be  permanent,  and  for  this  rea- 
son were  appurtenant  to  the  realty.  The 
bose  and  Dewey  baskets  were  attached  to 
the  standpipes  in  such  a  manner  that  they 
eould  be  easily  detached  without  damage  to 
the  pipes  or  the  building;  but  the  pipes 
were  absolutely  useless  without  the  hose  at- 
tachment, and  the  trial  Judge  found  the  own- 
er Intended  the  attachments  should  be  per- 
manent, and  this  finding  Is  supported  by 
■nbetantial  evidence  and  hence  is  binding 
upon  us.  This  finding  distinguishes  the  case 
from  that  of  Rogers  v.  Crow,  40  Mo.  91,  93 
Am.  Dec.  299,  where  It  is  held  there  Is  noth- 
ing to  distinguish  gas  fittings  from  lamps, 
candlesti(^B,  and  chandeliers,  and  for  this 
reason  they  w»e  not  fixtures.  Further  on  In 
the  opinion,  at  pages  95  and  96  of  40  Mo.  (93 
Am.  Dec.  299),  the  learned  judge  who  wrote 
the  opinion  said:  "In  general,  it  may  be  said 
that  as  between  vendor  and  vendee  the  pur- 
chaser is  clearly  entitled  to  everything  that 
has  been  annexed  to  the  freehold  with  a 
view  of  Increasing  its  value  or  adapting  it 
to  the  purposes  for  which  it  is  used,  and 
within  this  principle  It  has  been  held  that 
pipes  and  bathtubs  of  a  dwelling,  the  count- 
ers of  a  store,  the  vats,  stills,  and  kettles  of 
a  brewery  or  distillery  are  fixtures.  Cohen 
T.  Kyler,  27  Mo.  122;  Tabor  v.  Robinson, 
86  Barb.  (N.  T.)  485 ;  Main  v.  Schwarswaeld- 
«r,  4  B.  D.  Smith  (N.  T.)  273;  Bryan  v.  Law- 
rence, 50  N.  C.  337.  Mr.  Dane,  In  his  Abridg- 
ment of  American  Law,  remarks:  'It  Is 
▼eiy  difficult  to  extract  from  all  the  cases 
as  to  fixtures  in  the  books  any  one  principle 
upon  which  they  have  been  decided;  though 
being  fixed  and  fastened  to  the  soil,  house, 
or  freehold  seems  to  have  been  the  leading 
one  in  some  cases,  though  not  the  only  one.' 
And  he  further  remarks :  'Not  the  mere  fix- 
ing or  fastening  Is  alone  to  be  regarded,  but 
the  use,  nature,  and  intention.'  3  Dane's 
Abr.  156.  In  Teaf  v.  Hewitt  et  al.,  1  Ohio  St 
5U,  50  Am.  Dec.  634,  Hartley,  C.  J.,  after  a 
very  able  review  of  the  authorities,  reached 
the  conclusion  that  the  united  appl'catlon  of 
the  following  requisites  might  be  considered 
ih»  lafeat  criterion  of  a  fixture:  '(1)  Actual 


annexation  to  the  realty  or  something  appur- 
tenant tliereto.  (2)  Application  to  the  use  and 
purpose  of  that  part  of  the  realty  with  which 
it  is  connected.  (3)  The  intention  of  the  par- 
ty mufcing  the  annexation  to  make .  the  ar- 
ticle a  permanent  accession  to  the  freehold; 
this  Intention  being  Inferred  from  the  nat- 
ure of  the  article  affixed,  the  relation  and 
situation  of  the  party  making  the  annexa- 
tion, the  structure  and  mode  of  annexation, 
and  the  purpose  and  use  for  which  the  an- 
nexation has  been  made.' "  In  Electric 
Light  Co.  V.  Gottlieb,  112  Mo.  App.  226,  86 
S.  W.  901,  we  followed  the  Rogers  Case  and 
held  that  gas  fittings  were  not  fixtures. 

In  St  Loula  Radiator  Mfg.  Co.  v.  Carroll, 
72  Mo.  App.,  loc.  dt  319,  this  court,  through 
Bond,  J.,  said:  "Fixtures  are  chattels  per- 
sonal which  may  become  a  part  of  the  free- 
hold by  the  manner,  purpose,  and  intention 
with  which  they  are  affixed  to  the  realty  or 
something  appertaining  thereto.  There  is  an 
essential  diEtlnction  between  such  things  aa 
are  deemed  fixtures  between  heir  and  person- 
al representative,  vendor,  and  vendee,  mort- 
gagor and  mortgEigee,  and  those  things  which 
a  tenant  may  remove  at  the  end  of  bis  term. 
The  statutes  relating  to  mechanic's  Hen 
clearly  Intend  tliat  it  shall  extent  to  what- 
ever is  a  fixture  under  the  broader  rule  ap- 
plicable to  the  former  class.  While  the  deci- 
sions on  this  subject  depend  much  on  the 
facts  of  the  particular  case,  the  principle  to 
be  extracted  from  them  Is  that  a  fixture  of 
the  class  under  discussion  Is  made  up  of 
three  elements — annexation,  adaptation,  and 
intent  Of  these  in  modem  times  the  latter 
two  are  more  Important  than  the  one  relat- 
ing to  the  method  by  which  the  chattel  Is 
attached  to  the  frediold.  Such  annexatl<Hi, 
though  slight  and  easily  displaced,  will  not 
prevent  an  article  becoming  a  fixture  which 
is  adapted  to  the  proper  use  of  a  building, 
and  which  was  placed  therein  by  the  owner 
with  the  intent  of  forming  a  part  of  the 
special  object  and  design  for  which  the  build- 
ing was  constructed.  Thomas  v.  Davis,  76 
Mo.  72,  43  Am.  Rep.  758;  Rogers  v.  Crow, 
40  Mo.  91,  93  Am.  Dec.  299;  Sosmon  v.  Con- 
ion,  57  Mo.  App.,  loc.  dt  30;  Davis  v.  Mu- 
gan,  56  Mo.  App.  311;  Cooke  v.  McNeil,  49 
Mo.  App.,  loc.  dt.  81;  Dimmick  v.  Cook,  115 
Pa.  573.  8  Atl.  627;  Capehart  v.  Foster 
(Minn.)  63  N.  W.  257,  52  Am.  St  R^.  682." 
And  held  that  radiators  attached  in  a  build- 
ing, however  slight  and  easily  displaced 
adapted  to  the  proper  use  of  the  building  and 
placed  there  by  the  owner,  with  the  inten- 
tion that  they  should  form  a  part  of  the 
special  object  and  design  for  which  the  build- 
ing was  constructed,  did  not  prevent  them 
from  becoming  fixtures. 

In  Supply  Co.  v.  Light  &  Power  Co.,  76  Mo. 
App.  622,  plaintiff  sold  defendant  wire  which 
defendant  used  by  stringing  wires  upon  poles 
erected  along  the  public  streets  of  the  city 
of  BoUa,   extending  them   Into  defendant's 
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electric  power  house  and  connecting  them 
there  with  Its  electric  power  plant  The  suit 
was  to  enforce  a  mechanic's  lien  on  the  plant 
far  the  ralue  of  the  wire.  This  court  held 
that,  Inasmucb  as  the  wire  was  attached  to 
the  building,  it  formed  an  Integral  part  of 
the  imi^oTements,  and  was  absolutely  nec- 
essary to  the  operation  of  the  plant,  and 
ought  to  be  regarded  as  a  part  of  the 
machinery  of  the  plant  and  as  an  appur- 
tenance of  the  lot  upon  which  the  plant  was 
situated.  In  Hughes  v.  Lambertvllle  Electric 
Light  Co.,  53  N.  J.  Eq.  435,  32  Ati.  69,  the 
same  ruling  was  made  on  a  like  state  of 
facts.  In  Heidegger  t.  Atlantic  Milling  Co., 
16  Mo.  App.  327,  a  lien  was  sustained  for 
bolting  cloth  which  had  been  made  to  form 
a  part  of  the  essential  machinery  of  the  mill. 
In  Strickland  v.  Parker,  64  Me.  2G3,  it  Is 
said.  In  substance,  it  Is  regarded  as  oue  of 
the  indications  that  the  thing  in  question 
is  a  fixture  that  it  appears  from  the  whole 
case  that  such  was  the  intention  of  the  own- 
ers of  the  soli  who  erected  It  In  McLean 
V.  Palmer,  2  Kulp  (Pa.)  349,  It  is  said:  "The 
clear  tendency  of  modem  authority  seems 
to  be  to  give  pre-eminence  to  the  question  of 
Intention  to  make  the  article  a  permanent 
accession  to  the  freehold,  and  the  other  tests 
seem  to  deriye  their  chief  value  as  evidence 
of  such  intention."  In  Press  Brick  &  Mach. 
Co.  T.  Brick  &  Quarry  Co.,  151  Mo.  501,  52 
S.  W.  401,  74  Am.  St  Rep.  657,  it  was  rul- 
ed: "The  Missouri  mechanic's  lien  law  gives 
a  lien  where  the  machinery  or  material  fur- 
nished is  intended  by  the  owner  of  the  prop- 
erty to  become  a  part  of  the  building,  man- 
ufactory, or  plant,  and  it  la  Immaterial 
whether  they  are  used  In  constructing  a  new 
building  to  be  used  for  that  purpose  or  are 
used  by  the  owner  In  converting  an  existing 
building  Into  a  manufacturing  plant  Tbe  In- 
tention of  the  owner  of  the  property  in  at- 
taching machinery  to  a  house  is  the  best 
criterion  in  determining  whether  or  not  it  be- 
came a  part  of  the  realty,  and  the  adaptabil- 
ity of  the  machinery  to  the  uses  and  pur- 
pose to  be  subserved  is  the  next  best  test" 
Tyler  ▼.  White,  68  Mo.  App.  607,  lays  stress 
on  the  intention  of  the  owner  to  make  a  heat- 
ing plant  Installed  in  a  residence  permanent 
in  holding  that  the  plant  was  a  fixture.  In 
Hill  v.  National  Bank.  97  U.  S.  450,  24  Lk 
Bd.  1051,  it  is  held:  "The  question  of  wheth- 
er an  article  is  a  fixture  or  not  is  governed 
very  mudi  by  the  Intention  of  the  owner  and 
the  purpose  for  which  tbe  erection  was  ap- 
plied." This  case  was  followed  In  William 
Plrth  Co.  V.  South  Carolina  Loan  &  Trust 
Co.,  122  Fed.  689,  59  C.  0.  A.  73.  Numerous 
cases  from  this  and  other  states  holding  the 
same  doctrine  might  be  cited  for  they  are 
legion.  In  Goodln  t.  Elieardsville  Hall 
Aus'n,  5  Mo.  App.,  loc.  clt  294,  It  Is  said: 
"For  the  purpose  of  the  mechanic's  lien  law, 
we  take  It  that  the  rules  applicable  between 
heir  and  executor  shall  be  applied." 


We  are  not  therefore  concerned  with  tbow 
cases  where  the  rule  In  regard  to  flztnres  la 
modified  to  suit  the  relations  between  land- 
lord and  tenant  or  where  tbe  premises  lu 
question  are  fitted  up  and  need  for  mann- 
factnrlng  or  trade  purposes.  The  pnrpose 
for  erecting  the  standpipes  in  the  hotel  was 
to  alTord  protection  against  fire.  Of  them- 
selves the  pipes  did  not  accomplish  this  ob- 
ject To  complete  tbe  design  for  protection, 
it  was  essential  that  the  hose  and  attach- 
ments be  provided,  and  they  were  provided 
and  attached  to  the  pipes  and  became  an 
integral  part  of  the  original  design,  and,  it 
seems  to  us,  were  as  much  a  fixture  as  the 
pipes  themselves.  Bat  it  is  contended,  as 
there  is  no  permanent  and  habitual  nse  of 
the  hose  and  attachments,  they  should  not 
be  regarded  as  fixtures.  That  their  presence 
and  readiness  for  use  dimlshes  the  risk  of 
loss  or  damage  by  fire  to  the  premises  and 
aftords  a  present  protection  to  the  inmates 
and  gnests  of  the  hotel  cannot  be  doubted. 
E\>r  this  reason  they  are  a  valuable.  If  not 
an  essential,  part  of  the  hotel.  Tbey  afford 
protection  against  &re  as  a  burglar-proof 
safe  used  to  contain  valuables  affords  pro- 
tection against  burglars.  A  fire  might  never 
occur  and  the  hose  and  attachments  never 
be  called  into  actual  use,  and  the  hotel  and 
its  contents  and  inmates  might  be  as  safe 
without  them,  so  a  burglar  might  never  at- 
tempt to  crack  the  safe  and  Its  contents  be 
as  secure  in  a  paper  box,  yet  the  value  of 
the  protection  afforded,  in  the  one  case  by 
the  fire  apparatus  and  In  the  other  by  the 
safe,  would  be  absent,  and  tbe  hazard  of 
loss  greatly  augmented.  It  is  farther  argued 
that  as  the  standpipes  and  hose  attachments 
were  not  furnished  under  one  contract  there 
can  be  no  lien  for  the  latter.  We  fall  to 
appreciate  the  force  of  this  argnmoit  If 
one  mechanic  erects  tbe  walls  of  a  house 
and  another  puts  on  tbe  plaster,  both  may 
have  a  separate  Hen  for  bis  labor.  The  lien 
is  givffli  to  every  one  who  does  work  or  fur- 
nishes material  for  tbe  erection,  constmc- 
tlon,  or  improvement  of  real  estate. 

2.  Section  4207.  Rev.  St  1899.  provides: 
'^t  shall  be  tbe  duty  of  every  original  con- 
tractor •  •  •  to  file  with  the  clerk 
*  *  *  a  Just  and  true  account  of  the  de- 
mand •  *  *  with  the  name  of  the  owner 
or  contractor,  or  both,  if  known  to  tbe  pee- 
son  filing  tbe  Hen,  which  shall.  In  all  cases, 
be  verified  by  the  oath  of  himself  or  some 
credible  person  for  him."  The  afildavit  to 
the  lien  account  filed  in  this  case  states  "that 
at  and  daring  the  accruing  of  said  Indebted- 
ness said  Bpworth  Hotel  Constmction  &  Real 
Estate  Company,  as  affiant  is  Informed  and 
believes,  was  and  now  is  the  owner  of  the 
above-described  lands,  buildings.  Improve- 
ments, and  appurtenances,"  etc.  Tbe  conten- 
tion Is  that  an  affidavit  on  information  anQ  be- 
lief as  to  who  is  the  owner  of  the  premises  in- 
tended to  be  charged  with  the  lien  Is  Insuffi- 
dent  to  support  the  lien,  and  appellants'  ob- 
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Jection  to  it  as  eyldence  sbonld  have  been  sus- 
tained. In  Dorman  t.  Crozier,  14  Kan.  224,  It 
was  held:  "An  affidsTit  made  by  an  agent 
of  another  certifying  a  statement  of  a  claim 
filed  with  the  clerk  of  the  district  court  un- 
der section  S  of  the  mechanic's  lien  law  of 
1871  (Laws  1871,  p.  254,  a  97,  of  Kansas)  for 
the  purpose  of  procuring  a  mechanic's  lien 
on  certain  real  estate,  should  be  sworn  to 
positlTely";  and  that  an  aflSdavlt  on  infor- 
mation and  belief  was  insufficient.  The  sec- 
tion of  the  Kansas  law  referred  to  Is  simi- 
lar to  section  4207,  supra.  In  Forbes  t. 
Hyde,  81  Gal.  S42,  it  was  held:  "An  affi- 
davit to  obtain  an  order  for  publication  of 
summons,  which  states  that  the  deponent 
'has  a  good  cause  of  action  in  this  suit 
against  the  said  defendant,  and  that  he  is 
a  proper  party  defendant  thereto,  as  ue  ver- 
ily believes,'  does  not  state  any  fact  tending 
to  show  a  cause  of  action,  and  an  order  and 
publication  based  on  It  are  void."  The  same 
mling  on  a  like  statute  was  made  by  the  Su- 
preme Ck>urt  of  Alabama  In  Olobe  Iron  Roof- 
ing &  Corrugating  Co.  v.  Tbacher,  87  Ala. 
458,  6  south.  866. 

To  obtain  an  attachment  writ  in  the  state 
of  Rhode  Island  the  statute  requires  a  posi- 
tive affidavit  as  to  certain  facts.  In  Greene 
▼.  Tripp,  11  R.  L  424,  the  affidavit  for  the 
attachment  nsed  the  words,  "I  verily  be- 
lieve." It  was  held  these  words  did  not  im- 
port the  certainty  required  by  the  statute, 
and  the  attachment  issued  thereon  was  void. 
A  similar  ruling  in  an  attachment  case  was 
made  in  Steuben  County  Bank  v.  Alberger, 
78  N.  T.  252.  In  respect  to  service  of  notice 
of  a  statutory  foreclosure  of  a  mortgage,  the 
New  York  Court  of  Appeals,  in  Mowry  v. 
Sanborn.  65  N.  T.  681,  held  that  an  affidavit 
of  service  on  Information  and  belief  in  re- 
gard to  the  place  of  residence  of  the  mort- 
gagor was  insufficient  to  show  servicew  Ac- 
kerman  v.  Green,  107  Mo.  App.  84,  81  S.  W. 
509,  was  a  proceeding  under  the  statute  for 
an  examination  of  a  Judgment  debtor  In 
respect  to  his  property.  The  statute  requir- 
ed the  petition  to  be  verified  to  the  best  of 
the  knowledge  and  unbelief  of  the  affiant 
The  affidavit  was  on  Information  and  be- 
lief. We  held  the  affidavit  insufficient;  the 
affiant  having  failed  to  disclose  the  source 
of  his  Information  and  belief.  In  the  case 
of  Lefsse  v.  Schwartz.  6  Mo.  App.  413,  cited 
by  reepondoit  the  affidavit  is  not  set  out  in 
the  opinicm,  and  all  that  the  court  said  of 
It  is:  "The  affidavit  filed  with  the  lien  was 
in  substantial  compliance  with  section  5, 
art  S,  c.  88,  p.  909,  of  Wagner's  Statutes. 
The  account  sworn  to  contained  the  names 
of  the  owner  and  the  contractor.  It  was  un- 
necessary to  repeat  them  In  the  affidavit" 
From  the  language  used,  we  Infer  the  objec- 
tion was  to  the  contents  of  the  affidavit,  not 
to  the  manner  of  Its  verification.  In  E^ley 
V.  West,  51  Mo.  App.  5G0.  the  affld.irit  was 
as  follows:     "State  of  Missouri,  County  of 


Clay — SB. :  J.  B.  Uncoln,  agent  and  attorney 
for  B.  P.  Flnley,  being  duly  sworn,  on  his  oath 
says  that  he  believes  the  foregoing  is  a  Just 
and  true  account"  etc.  "[Signed]  James  E. 
Lincoln.    Subscribed  and  sworn  to  before  me 

this  sixth  day  of  October,  1890.    ." 

The  Kansas  City  Court  of  Appeals  said: 
"We  are  of  the  opinion  that  an  oath  on  the 
belief  of  the  affiant  is  a  substantial  compli- 
ance with  the  lien  law." 

The  appellate  courts  of  this  state  have  al- 
ways given  a  liberal  construction  to  the  me- 
chanic's Hen  law,  and  have  administered 
its  remedial  provisions  upon  principles  of 
equity  as  will  appear  from  the  following 
cases :  De  Witt  v.  Smith.  63  Mo.  263;  Hicks 
V.  Scofleld,  121  Mo.  381,  25  S.  W.  755;  Saw- 
yer St  Austin  Lumber  Co.  v.  Clark,  172  MOq 
loc.  dt  598,  73  S.  W.  137;  Stelnmann  T. 
Strlmple,  29  Mo.  App.  478;  McAdow  v. 
Sturtevant  41  Mo.  App.  220;  Bruce  v.  Hoos, 
48  Mo.  App.  161:  Cahill,  Collins  &  Ca  v. 
Ely,  55  Mo.  App.  102.  In  Dorman  v.  Crozier, 
supra,  the  affidavit  was  on  Information  and 
belief  In  respect  to  the  entire  contents  of 
the  Hen  statement  In  the  case  at  bar  the 
affidavit  Is  positive  In  regard  to  every  state- 
ment required  by  the  statute  to  be  mnde  to 
entitle  respondent  to  the  lien,  except  as 
to  the  name  of  the  owner  of  the  property 
sought  to  be  charged  with  the  Hen.  This 
only  Is  stated  on  information  and  belief.  It 
would  be  an  extremely  harah  rule  to  require 
the  lienor  to  swear  positively  in  every  In- 
stance to  the  name  of  the  true  owner  of  the 
freehold  and  Improvements  sought  to  be 
charged,  a  fact  that  Is  often  difficult  to  as- 
certain, especially  when  there  are  rival 
claimants.  All  the  essential  facts  to  entitle 
respondent  to  a  Hen  and  all  the  facts  of 
which  the  affiant  could  have  positive  knowl- 
edge were  sworn  to  positively,  and  for  this 
reason  we  think  the  affidavit  substantially 
complies  with  the  requirements  of  the  statute. 
Attachment  Is  an  extraordinary  remedy. 
The  writ  commands  the  officer  to  whom  It 
Is  directed  to  seize  and  levy  upon  the  goods, 
chattels,  and  real  estate  of  the  defendant 
In  advance  of  any  hearing  or  trial  of  the 
merits.  For  these  reasons  the  courts  have 
uniformly  held  every  reqxilrement  of  the  law 
leading  up  to  the  Issuance  of  the  writ  should 
be  strictly  complied  with.  The  mechanic's 
Hen  law  Is  not  a  drastic  remedy.  Tbe  filing 
of  the  Hen  statement  has  no  other  effect 
than  to  Impress  the  property  described  with 
a  Hen  to  pay  a  definite  sum.  To  be  avail- 
able, suit  must  be  speedily  brought  to  estab- 
lish and  enforce  It  It  Is  given  for  the  bene- 
fit of  those  whose  labor  and  material  have 
been  appropriated  to  the  Improvement  of  the 
property.  It  Is  eminently  equitable,  and  we 
do  not  think  the  rigid  rules  adopted  In  at- 
tachment proceedings  should  be  applied  to 
the  mechanic's  Hen  law,  and  hence  do  not 
think  the  cases  cited,  supra,  ns  to  the  suffi- 
ciency of  the  affidavits  for  attachments,  are 
controlling  In  this  case. 
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In  our  Jndgment  the  affidavit  l8  aufficient 
to  support  the  Hen,  and  the  Judgment  is 
affirmed.     All  concur. 


TINSLEY  T.  CITI  OF  CARUTHERSVILLB 
et  al. 

(St.  Lonia  Court  of  Appeala.     Missoori.    Dec. 
11, 1906.) 

1.  InjTTNCTioN   —  ENroacEMKNT    or    Obdi- 

HARCE— MutTlPLIOIT?  01'  SUITB. 

Plaintiff  alleged  that  defendant  dty  en- 
acted a  certain  illegal  ordinance  declaring  ani- 
mals running  at  large  on  the  street  to  t)e  a 
common  nuisance  and  providing  for  their  being 
impounded;  that,  under  such  ordinance,  de- 
fendants, in  collusion  with  B.,  Illegally  took  up 
animals  both  inside  and  outside  the  city  limits 
and  kept  them  without  proper  care,  and  liad 
taken  one  of  plaintiff^s  animals  which  waa 
Buffering  in  not  being  cared  for;  that  said  B., 
poundkeeper  was  Insolvent  and  not  under  bond, 
and,  unless  an  extraordinary  remedy  was  af- 
forded plaintiff,  his  damages  would  be  irrepara- 
ble, and,  unless  defendants  were  enjoined  from 
further  committing  wrongs  as  aforesaid,  it 
would  entail  on  plaindlf  a  multiplicity  of  suits. 
Held  that,  as  the  petition  did  not  aver  that  more 
than  one  of  plaintiff's  cattle  had  been  impound- 
ed nor  that  defendants  were  threatening  to  im- 
pound other  of  his  cattle,  nor  contain  an  aver- 
ment of  continuation  of  the  alleged  illegal  acts 
or  threats  to  continue  them ;  it  did  not  show  a 
cause  for  enjoining  the  enforcement  of  the 
ordinance. 

2.  Samk— Remedy  at  IiA\7. 

The  complaint  was  demurrable  because  it 
affirmatively  appeared  that  plaintiff  had  an 
adequate  remedy  at  law  to  test  the  validity  of 
the  ordinance  by  suit  in  replevin. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  |  225.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;  Henry  0.  Riley,  Judge. 

Injunction  by  J.  O.  Tinsley  against  the 
dty  of  Carutheraville  and  others.  From  a 
decree  for  defendants,  plaintiff  appeals.  Af- 
firmed. 

W.  W.  Corbett,  for  appellant  Arthur  L. 
Oliver,  for  respondents. 


BLAND,  P.  3.  The  suit  is  In  equity  to 
enjoin  defendants  from  enforcing  an  ordi- 
nance of  the  defendant  city.  The  petition 
(omitting  caption  and  signatures)  is  as  fol- 
lows: 

"Plalntltr  states  that  the  defendant,  the 
city  of  Carutbersville,  is  a  municipal  cor- 
poration, Incorporated  as  a  city  of  the  fourth 
class,  under  and  by  virtue  of  the  laws  of 
the  state  of  Missouri,  with  power  to  sue  and 
be  sued,  to  plead  and  be  Impleaded ;  that 
plaintiff  and  each  of  them  reside  in  and 
near  the  south  boundary  line  of  the  city  of 
Carutbersville,  and  that  the  said  plaintiff  Tin- 
sley is  a  taxpayer  of  said  city;  that  he  is 
owner  of  and  bandies  a  large  quantity  of 
stock,  such  as  cattle,  bogs,  horses,  mules, 
etc.;  that  his  said  stock  are  accustomed  to 
range  around  his  residence,  and  at  times  are 
liable  to  wander  into  the  corporate  limits  of 
the  city. 


"Plaintiff  farther  states  that  on  the  6th 
day  of  April,  1903,  the  board  of  aldermen  of 
said  city  attempted  to  pass  or  oiact  an  or- 
dinance, which  said  ordinance  Is  in  words 
and  figures  as  follows,  to  wit :  'Be  it  ordained 
by  the  board  of  aldermoa  of  the  city  of 
Carutbersville,  Missouri,  as  follows:  Sec 
tion  No.  1.  That  ordinance  No.  218  as  passed 
and  approved  by  the  tward  of  aldermen  on 
the  second  day  of  July,  1900,  be  and  the  same 
is  hereby  repealed,  and  a  new  section  to 
be  numbered  "Section  Na  1"  enacted  in 
lieu  thereof,  which  said  section  shall  read 
as  follows :  "Section  No.  1.  Any  horse,  mole^ 
ass,  cow,  goat,  hogs  or  goose  found  nmnlng 
at  large  upon  any  street,  lane,  alley,  com- 
mons or  other  public  places  within  the  limits 
of  this  city  Is  hereby  declared  to  be  a  com- 
mon nuisance.  The  notices,  procedure  and 
fees  hereinafter  prescribed  in  this  article 
In  the  case  of  horses  shall  also  apply  to  the 
taking  up  of  cows  and  hogs  found  astray." 
Approved  and  signed  by  the  mayor  and  at- 
tested by  the  clerk.' 

"Plaintiff  states  that  the  ordinance  as 
aforesaid  is  illegal.  Invalid,  unjust,  and  op- 
pressive, and  among  other  reasons  for  this 
charge  is  the  following:  First,  that  the  or- 
dinance is  not  complete  within  itself;  that 
it  attempts  to  enact  by  reference.  Second, 
that  the  ordinance  does  not  provide  bow  the 
animals  therein  mentioned  are  to  be  re- 
strained; it  does  not  fix  and  establisb  a 
place  of  restraint.  Third,  it  does  not  pro- 
vide a  mode  by  which  the  owners  of  said 
animals  are  to  regain  possession  of  the  same, 
even  by  the  payment  of  a  fixed  and  definite 
sum.  Fourth,  It  does  not  provide  for  a  prefer 
and  legal  disposition  of  the  animals.  Fiftli, 
the  board  of  aldermen  attonpts  to  create  a 
stray  law,  which  ordinance  Is  in  conflict  with 
the  statute  law  of  the  state  of  Missouri. 
Sixth,  It  does  not  provide  a  remedy  for  first 
obtaining  a  judgment  for  violation  of  said 
ordinance,  nor  a  mode  by  which  the  owners 
of  said  animals  may  have  their  day  in  coort. 
Seventh,  that  said  ordinance  declares  said 
animals  to  be  a  common  nuisance.  Eighth,  It 
deprives  the  owners  of  said  animals  of  ttaeir 
property  without  due  process  of  law. 

"Plaintiff  charges  and  avers  that,  acting 
under  the  supposed  authority  given  by  this 
ordinance,  the  defendant  corporation,  acting 
through  its  officers,  have  colluded  and  con- 
federated with  the  defendant  W.  A.  Boat- 
right,  who  has  offered  and  still  offers  chil- 
dren or  any  person  one-half  of  the  fees  be 
might  demand  and  receive  from  the  owners 
of  such  animals  for  taking  them  up  and  re- 
delivering them,  under  pretense  that  they 
were  being  legally  Impounded  under  said 
ordinance,  and  that,  by  reason  of  said  under- 
standing, -  the  children  of  the  town,  and  un- 
scrupulous persons  have,  did,  and  does,  even 
go  out  of  the  city  limits  and  drive  into  the 
city  limits  such  animals  as  are  named  in 
said  pretended  ordinance,  when  the  same 
are  turned  over  to  the  said  defendant  W.  A. 
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Boatrlght  and  an  confined  In  a  barren  lot, 
where  by  him  they  are  permitted  to  Buffer 
for  food  and  water  without  notice  to  their 
owners,  either  by  personal  aerrlce,  by  publi- 
cation, or  otherwise,  and  are  flnal^  disposed 
of  In  a  poor  and  emaciated  condition  to  any 
one  who  will  pay  a  nominal  price  for  them, 
and  always  far  below  their  actual  Talue, 
and  to  the  loss  and  damage  of  their  owners. 

"Plaintiff  J.  O.  ThiBley  states  that  his 
stock  has  been  taken  and  been  disposed  of 
by  the  said  W.  A.  Boatrlght,  by  and  through 
the  means  aforesaid,  and  that  the  said  W.  A. 
Boatrlght  has  at  this  time  some  of  plaintiff's 
stock  where  they  are  suffering  and  uncared 
for,  to  wit:  One  heifer  yearling  marked 
crop  off  left  ear,  overslope  off  right  ear. 

"Plaintiff  further  states  that  the  said  Boat- 
right  is  insolvent,  that  the  city  by  ordinance 
has  not  prescribed  his  duties  as  poundkeeper, 
neither  is  he  under  bond  for  the  faithful  per- 
formance of  his  duties  as  such  poundkeeper. 

"Plaintiff  further  states  that,  unless  an 
extraordinary  remedy  is  afforded  plaintiff, 
bis  damages  will  l>e  irreparable,  tliat  unless 
the  defendants  are  enjoined  from  further 
committing  their  oppressive  wrongs  as  afore- 
said. It  will  entail  upon  plaintiff  a  multipUci- 
ty  of  lawsuits,  and  endless  litigation. 

"Plaintiff  further  states  that  he  has  no 
adequate  remedy  at  law. 

"Wherefore  the  premises  considered,  plain- 
tiff prays  that  the  defendants  be  enjoined 
and  restrained  from  further  Interfering  in 
any  manner  with  plalntlfTs  stock,  and  more 
especially  plalntlfTs  cattle  under  and  by  vir- 
tue of  said  ordinance,  and  lastly  plaintiff 
prays  that  said  ordinance  be  declared  null 
and  void  and  held  for  naught  Plaintiff 
J.  O.  Tinsley  prays  a  separate  Judgment  for 
the  sum  of  one  hundred  dollars  tor  his  dam- 
ages sustained  as  aforesaid,  and  plaintiff 
prays  for  any  and  all  further  relief  not  herein 
q>eclally  prayed  for,  and  plaintiff  ever  prays." 

Defendants  demurred  to  the  petition  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer 
was  sustained,  and  plaintiff  declining  to 
amend  his  petition.  Judgment  was  rendered 
on  the  demurrer,  from  which  plaintiff  ap- 
pealed. Plaintiff  sought  to  enjoin  the  en- 
forcement of  the  ordinance  on  the  ground 
tliat  it  was  Illegal  and  void,  and  defendants 
were  resorting  to  Illegal  and  oppressive  meth- 
ods to  enforce  It,  and  that  he  was  damaged 
by  being  deprived  of  tbe  possession  of  one 
heifer,  Impounded  by  defendants  under  the 
ordinance,  and  was  at  the  risk  of  being  dam- 
aged In  the  future  by  other  of  his  cattle 
being  Impounded  by  said  defendants  under 
the  Illegal  ordinance,  in  an  illegal  and  op- 
pressive manner.  It  Is  nowhere  alleged  In 
the  petition  that  more  than  one  of  plaintiff's 
cattle  had  t>een  impounded  by  the  defendants, 
nor  Is  it  alleged  that  defendants  are  threat- 
ening to  Impound  other  of  his  cattle.  OCbere 
la  no  avermoit  of  a  continuation  of  tbe  al- 
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leged  Illegal  acta  of  defendants  to  plaintifl's 
damage,  or  that  they  are  threatening  a  con- 
tinuation of  tliem.  The  petition,  therefore, 
does  not  bring  tbe  case  within  the  doctrine 
of  Coal  Company  v.  City  of  St  Louis,  130 
Mo.  S23,  82  S.  W.  649,  61  Am.  Bt  Bep.  666, 
in  which  It  was  ruled  that  to  prevent  vexa- 
tious litigation  and  a  multlplicMy  of  suits, 
the  enforcemrait  of  a  city  ordinance  will  be 
enjoined.  It  is  not  alleged  that  defendant 
city  had  no  power  to  pass  the  ordinance; 
hence  its  enforcement  will  not  be  enjoined 
on  the  ground  that  its  passage  was  in  excess 
of  tbe  power  of  the  city  council.  It  afflrma- 
tively  appears  from  tbe  allegations  of  the 
petition  that  plaintiff  has  an  adequate  remedy 
at  law  to  test  the  validity  of  the  ordinance 
by  a  suit  in  replevin  to  recover  his  belfer. 
It  is  fundamental  doctrine  that,  where  the 
law  affords  an  adequate  remedy,  relief  by 
injunction  will  be  denied.  2  High  on  In- 
junctions (4th  Ed.)  i  1242. 
Tlie  Judgment  is  a£Brmed.   All  ooneor. 


ROTHWBIX    V.    GIBSON. 

(St  Louis  Court  of  Appeals.     Miaaonri.     Dec. 
•    11.  1606.) 

BaOKEBS— RiOHT  TO  COMPEKSATIOn— WunKR 

AtTTHOBrrr — Statuobt  Pbovibior. 

Under  Act  March  28,  190S  (AcU  1983,  p. 
161),  making  It  a  misdemeanor  for  any  person 
in  cities  of  800,000  inhabitants  or  more  to 
offer  for  sale  any  real  property  without  the 
written  authority  of  the  owner,  or  of  his  at- 
torney in  fact,  appointed  in  writing,  a  person 
sellin;  real  property^  Is  not  entitled  to  recover 
the  agreed  commission  therefor  unless  he  has 
writtni  authority  to  offer  the  property  for 
sale. 

rSXL  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Brokers,  f  44.] 

Appeal  from  St  Louis  Circuit  Court; 
Jesse  A.  McDonald,  Judge. 

Action  by  Joseph  8.  Rothwell  against  John 
D.  Gibson.  From  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

R.  M.  Nichols,  for  appellant  O.  J.  Ander- 
son and  H.  A.  Loevy,  tor  respondent 

BLAND,  P.  J.  On  September  16,  1904, 
plaintiff,  a  real  estate  agent  doing  buslnen  in 
the  city  of  St  Louis,  a  city  having  more  than 
300.000  inhabitants,  made  a  verbal  contract 
with  defendant  to  find  a  purchaser  for  a 
piece  of  property  located  on  Morgan  street 
in  said  city,  at  |7,600.  Defendant  agreed  to 
pay  plaintiff  2^  per  cent  commission  on  the 
purchase  price  If  he  succeeded  in  finding  a 
purchaser  ready,  willing  and  able  to  purchase 
the  property  for  $7,600.  Plaintiff  found  a 
purchaser,  who,  according  to  his  evidence, 
was  ready,  willing,  and  able  to  purchase  the 
property  at  said  price.  Defendant  accepted 
the  purchaser  and  entered  Into  a  written  con- 
tract with  him,  agreeing  to  convey  the  prop- 
erty to  him,  and  the  purchaser  paid  defend- 
ant |100  as  earnest  money.  Defendant  agreed 
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to  make  a  warranty  deed  to  the  purchaser, 
conveying  a  good  titl&  The  purchaser  had 
the  title  examined  by  his  attorney,  who  re- 
ported that  he  fonnd  a  defect  In  It,  whereup- 
on the  purchaser  refused  to  carry  out  the 
contract  The  suit  Is  to  recoyer  the  agreed 
commission. 

On  the  trial  plaintiff  was  nonsuited,  for 
the  reason  his  authority  to  sell  the  property, 
or  offer  It  for  sale,  was  not  in  'Writing.  The 
General  Assembly,  in  1903,  by  an  act  ap- 
proved March  28,  190S  (Acts  1903,  p.  161), 
made  It  a  misdemeanor,  punishable  by  a  flue 
of  not  less  than  $10  or  more  than  |300,  for 
any  person,  in  cities  of  300,000  Inhabitants 
or  more,  to  offer  for  sale  any  real  property, 
without  the  written  authority  of  the  owner 
of  such  property  or  of  his  attorney  in  fact, 
appointed  in  writing.  Under  the  Constitution 
(section  86,  art  4)  the  act  took  effect  and  went 
Into  force  June  21,  1903,  prior  to  the  making 
of  the  verbal  contract  between  plaintiff  and 
defendant  Plaintiff  having  earned  his  com- 
mission by  finding  a  purchaser  accepted  by 
the  owner,  and  who  was  ready,  willing,  and 
able  to  make  the  purchase,  the  question  is, 
was  plaintiff's  right  to  recover  the  agreed 
commission  cut  off  by  the  act  of  1903?  In 
Prince  v.  Eighth  St  Baptist  Church,  20  Mo. 
App.  832,  Prince,  a  real  estate  agent  In  the 
city  of  St  Louis,  had  failed  to  take  out  a  li- 
cense as  an  ordinance  of  the  dty  required. 
He  sue4  the  defendant  to  recover  a  commis- 
sion for  the  sale  of  defendant's  real  property 
he  had  effected.  The  dty  ordinance  made  it 
a  misdemeanor  to  engage  in  the  occupation 
of  real  estate  agent  without  a  license.  The 
defendant  sought  to  defeat  plalntifTs  re- 
covery by  showing  the  ordinance  and  that 
plaintiff  bad  violated  it  Judge  Rombauer, 
In  disposing  of  this  defense,  at  page  834  of 
20  Mo.  App.,  aptly  said:  "The  prohibition  in 
the  law  touching  merchants'  licenses  is  fully 
as  stringent;  It  declares  that:  'No  person, 
or  copartnership  of  persons,  shall  deal  as  a 
merchant  without  a  license  first  obtained  ac- 
cording to  law,  and  every  person  so  offend- 
ing shall  forfeit  to  the  state  not  less  than 
fifty  dollars,  nor  more  than  five  thousand 
dollars,  for  every  such  offense,  to  be  recover- 
ed by  Indictment'  Rev.  St  1879,  |  6314. 
Tet  can  It  be  contended  that  any  one  could 
purchase  on  credit  the  wares  of  a  mercbant 
and  then  refuse  to  pay  for  them  on  the  sole 
ground  that  the  merchant  was  not  licensed 
to  sell?  This  very  question  was  very  per- 
tinently put  arguendo,  In  the  opinion  In 
Prietto  V.  Lewis,  11  Mo.  App.  601.  What  dif- 
ference is  there  in  principle  between  obtain- 
ing the  goods  In  one  case,  and  the  services  in 
another,  which  would  require  a  party  to  pay 
for  the  goods,  yet  enable  him  to  take  the  bene- 
fit of  the  services  without  payment?  We  see 
none."  The  same  learned  Judge,  in  Smythe  v. 
Hanson,  61  Mo.  App.  285,  In  a  suit  by  an  un- 
licensed physician  to  recover  the  value  of  his 
professional  services,  where  the  defense  was 
that  he  was   guilty   of   a   misdemeanor   by 


practicing  medldne  wltbont  a  license,  said: 
"Where  a  contract  is  not  prohibited  by  law. 
and  has  been  fully  executed  by  the  perscm 
rendering  the  services,  he  may  recover  their 
value  from  the  person  who  received  the  boie- 
fit  though  In  rendering  the  services  the  per- 
son was  guilty  of  a  misdemeanor,  because  he 
roidered  them  without  a  proper  certificate  or 
license  for  doing  so."  In  Tooker  v.  Duck- 
worth, 107  Mo.  App.  231,  80  S.  W.  963,  a  sim- 
ilar ruling,  under  like  circumstances,  was 
made  by  this  court  on  the  authority  of  the 
Smythe  Case.  A  provision  In  the  chart»  of 
a  Maryland  bank  prohibiting  any  director 
or  other  officer  of  the  bank,  under  poaalty  of 
fine  or  imprisonment  from  borrowing  money 
from  said  bank,  was  held,  in  Lester  and  Wife 
T.  Howard  Bank,  83  Md.  558,  8  Am.  R^>. 
211,  not  to  exempt  a  director  from  liability 
for  money  loaned  to  him  in  violation  of  the 
provision.  In  a  note  to  Smith  v.  Bromley, 
Doug.  697,  Lord  Mansfield  said :  "If  the  act 
is  in  itself  Immoral,  or  a  violation  of  the  gen- 
eral laws  of  public  policy,  there  the  party 
paying  shall  not  have  this  action.  •  •  • 
But  there  are  other  laws  which  are  calculated 
for  the  protection  of  the  subject  against  op- 
pression, extortion,  deceit  etc.  If  such  laws 
are  violated,  and  the  defendant  takes  advan- 
tage of  the  plalntltTs  condition  or  situation, 
there  the  plaintiff  shall  recover."  A  statute 
of  Mississippi  prohibited  slaves  being  brought 
into  the  state  without  a  previous  certificate 
signed  by  two  freeholders,  with  a  certificate 
of  the  clerk  of  the  county  from  which  they 
came,  certifying  that  the  signers  were  reputa- 
ble freeholders.  Another  part  of  the  statute 
imposed  a  fine  upon  the  seller  and  buyer 
for  bringing  In  slaves  without  the  certificate. 
In  Harris  v.  Runnels  53  TJ.  S.  79,  13  L.  Ed, 
901,  it  was  held  that  slaves  brought  In  wltli- 
out  the  certificate  and  sold  did  not  void  the 
contract  and  the  purchaser  was  held  to  pay 
his  note  given  for  the  purchase  price.  In 
respect  to  the  general  rule,  that  contracts 
made  In  violation  of  a  public  statute  are 
void,  the  court  said:  "Whatever  may  be  the 
structure  of  the  statute  in  respect  to  pro- 
hibition and  penalty,  or  penalty  alone,  it  is 
not  to  be  taken  for  granted  that  the  Legisla- 
ture meant  that  contracts  in  contravention 
of  It  were  to  be  void,  in  the  sense  that  they 
were  not  to  be  enforced  in  a  court  of  Justice. 
In  this  way  the  principle  of  the  rule  Is  admit- 
ted, without  at  all  lessening  Its  force,  though 
its  absolute  and  unconditional  application  to 
every  case  is  denied.  •  •  •  That  legisla- 
tors do  not  think  the  rule  one  of  universal 
obligation,  or  that  upon  grounds  of  public 
policy.  It  should  always  be  applied,  is  very 
certain.  For,  in  some  statutes,  it  is  said 
in  terms  that  such  contracte  are  void ;  In 
others,  that  they  are  not  so.  In  one  statute, 
there  is  no  prohibition  expressed,  and  only  a 
penalty;  in  another,  there  Is  prohibition  and 
penalty,  in  some  of  which  contracts  In  viola- 
tion of  them  are  void  or  not  according  to 
the  subject-matter  and  object  of  the  statute ; 
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and  there  are  other  statutes  In  which  there 
are  penalties  and  prohibitions,  in  which  con- 
tracts made  in  contravention  of  them  will 
not  be  Toid,  unless  one  of  the  parties  to  them 
practices  a  fraud  upon  tlie  Ignorance  of  the 
other." 

There  are  req)ectable  authorities  In  other 
states  which  announce  a  contrary  doctrine. 
Thus  in  Johnson  v.  Hullngs,  108  Pa.  498,  49 
Am.  Rep.  181,  and  in  Buclcley  t.  Humason, 
00  Minn.  196,  02  N.  W.  385,  16  lib  R.  A.  423, 
S8  Am.  St.  R^.  687,  it  was  held  an  unlicensed 
real  estate  agent,  subject  to  a  penalty  for  do- 
ing business  without  a  license,  could  not  re- 
coTer  compensation  under  a  verbal  contract 
for  such  services.  And  the  general  rule  was 
applied  to  an  tmllcensed  commercial  broker, 
in  Holt  V.  Oreen,  78  Pa.  198, 13  Am.  Rep.  737, 
and  to  a  broker  dealing  in  mining  stocks,  in 
Hustis  V.  Pickands,  27  111.  App.  27a  In 
Downing  v.  Ringer,  7  Mo.  586,  the  action  was 
on  a  note  given  for  the  purchase  price  of  a 
town  lot  The  note  was  given  anterior  to 
tlie  acknowledgment,  certifying,  depositing, 
and  filing  of  the  piat  of  the  town.  The  stat- 
ute then  in  force  provided  "that  if  any  person 
sell,  or  offer  for  sale,  any  lot  within  any 
town,  village,  or  addition,  before  the  map  or 
iriat  t>e  made  out,  acknowledged,  and  depos- 
ited as  aforesaid  (in  the  recorder's  office), 
such  person  shall  forfeit  a  sum  not  exceeding 
tliree  hnndred  dollars  for  every  lot  wtilcb 
Iw  shall  sell  or  offer  to  selL"  The  court 
said:  "In  BarUett  v.  Vlnor  (Cartb.  252, 
Chitty  on  Con.,  230),  Lord  Holt  said:  'Bvery 
oontract  made  for  or  atwut  any  matter  or 
thing  which  Is  prohibited  and  made  unlawful 
by  any  statute  is  a  void  contract,  though  the 
statute  itself  doth  not  mention  that  it  shall 
be  so,  but  only  inflict  a  penalty  on  the  de- 
faulter, l)ecanse  a  penalty  implies  a  prohibi- 
tion, though  there  are  no  prohibiting  words  in 
the  statute.'  This  is  the  established  modem 
doctrine,  and  the  distinction  l>etween  mala 
prohlblta  and  mala  in  se  is  discarded.  Chit- 
ty on  Con.,  p.  232.  •  •  •  The  penalty  in- 
flicted by  the  act  concerning  plats  of  towns 
and  villages  implies  a  prohibition  against  the 
•ale  of  lots  liefore  the  requisitions  of  the  act 
are  complied  with,  and  the  courts  will  not 
enforce  a  contract  entered  into  against  tlie 
spirit  and  policy  of  the  statute."  The  court 
held  the  note  to  b*  void.  This  case  was  ap- 
provingly dted  and  followed  In  Mason  v.  Pitt, 
31  Mo.,  loc  dt  393 ;  State  ex  rel.  Barlow  v. 
Dallas  County  Court,  72  Mo.  880;  Rollins  v. 
Mclntlre,  S7  Mo.,  loc.  dt  606;  Live  Stodc 
Ass'n  V.  It,  ft  0.  Co.,  138  Mo.,  ioa  dt  406, 
40  S.  W.  107;  and  Tri-State  Amus.  Co.  v. 
Amusement  Ca,  192  Ma,  loc.  dt  424,  90  S.  W. 
1020.  The  case  In  hand  comes  clearly  witliin 
the  reasoning  and  rule  of  the  Downing  Case. 
It  is  distinguishable  from  the  case  of  Mer- 
cantile Trust  Company  v.  Niggeman  (Ma 
Ami.)  96  8.  W.  293,  in  this:  Mrs.  Nlggeman's 
son,  in  the  name  of  his  mother,  gave  tbe  trnst 
company  written  auttiorlty  to  sell  her  real  es- 


tate, and  this  written  authority  was  after- 
wards ratified  by  Mrs.  Niggeman.  The  case 
is  also  distinguishable  from  the  Missouri  li- 
cense cases,  supra,  in  this:  The  statutes  re- 
quiring a  merchant  and  real  etate  broker  to 
take  out  a  license  to  do  business  are  mere 
excise  laws,  enacted  tor  the  purpose  of  rais> 
ing  revenue.  No  private  individual  has  any 
special  interest  in  them,  nor  were  they  enact- 
ed for  the  purpose  of  protecting  the  Interests 
of  private  individuals ;  and  hence  no  Individu- 
al is  in  a  position  to  invoke  their  noncompli- 
ance to  defeat  his  contracts  with  an  unlicens- 
ed merchant  or  real  estate  brdcer.  The  town 
site  act  afforded  protection  to  individuals 
from  fraudulent  sales  of  lots  in  fictitious 
towns  and  villages.  The  act  of  1908  was 
passed  for  the  purpose  of  protecting  the  own- 
ers and  holders  of  real  property,  in  cities  of 
300,000  inhabitants  and  over  from  the  frauds 
and  deceits  theretofore  practiced  by  Irrespon- 
sible and  dishonest  real  estate  agents,  and 
every  freeholder  in  these  cities  has  a  direct  in- 
terest in  the  statute  and  has  a  right  to  in- 
voke it  for  his  protection. 

On  tbe  authority  of  Downing  v.  Ringer  and 
tlie  cases  cited  approving  tbe  ruling  thereiQ> 
we  affirm  the  Judgment    All  concur. 


FINLBY  V.  HANDLEY  et  aL 

(St.  Looia  Conrt  of  Apneals.     Missouri.     Dec. 
22,  1006.    Rehearing  Denied  Jan.  7, 1907.) 

BBOKEBB  —  COMPKNSATIOH  —  StATUTOBT    FbO- 
VISION. 

Under  Act  March  28,  1903  (Acts  1903,  p. 
161),  providing  that,  in  dties  of  300,000  In- 
babitanta  or  more,  a  person  who  shall  offer  for 
sale  any  real  property  without  written  au- 
thority shall  be  deemed  gnilty  of  a  misde- 
meanor, there  can  be  no  recovery  of  commission 
for  the  sale  of  realty  unless  the  agent  bad 
authority  In  writing  to  offer  it  for  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Brokers,  I  44.] 

Appeal  from  St  Louis  Gircait  Oonrt; 
James  B.  Witbrow,  Judge. 

Action  by  Patrick  J.  Finley  against  Mary 
Handley  and  another.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  George  A.  Hand- 
ley  appeals.    Reversed. 

Vital  M.  Oaresche,  for  appellant  Jno.  B. 
Dempsey,  for  respondent 

OOODB,  J.  This  is  an  action  instituted  by 
plaintiff  to  recover  a  commission  for  the  sale 
of  certain  lots  situate  In  the  city  of  St  Louis. 
Plaintiff  Is  a  real  estate  agent  In  said  city. 
The  lots  belong  to  Mary  J.  Handley,  one  of 
the  defendants,  and  the  testimony  tends  to 
prove  plaintiff  was  given  verbal  authority  by 
George  Handley,  her  husband,  to  sell  the  lots. 
It  is  certain  there  never  was  any  written  au- 
thority from  the  owner  of  the  lota  to  plaintiff 
to  act  as  agent  in  the  sale  of  them ;  wherefore 
defendants  contend  plalntlfTs  action  in  offer- 
ing them  for  sale  was  a  misdemeanor  under 
section  1  of  the  act  of  the  Legislature,  ap- 
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proved  March  28>  1908  (Acts  1903,  p.  161) 
proTldlng  that.  In  cities  of  800,000  inhabit- 
ants, or  more,  a  person  who  shall  offer  for 
sale  any  real  property,  without  the  written 
authority  of  the  owner  of  sach  property,  or 
his  attorney  in  fact,  shall  be  deemed  guilty 
of  a  misdemeanor.  This  being  true,  it  Is 
argued  that  plaintiff  cannot  recover  g  com- 
mission for  the  sale  If  he  was  Instrumental 
In  bringing  It  about.  At  the  close  of  the 
evidence  In  chief,  the  court  sustained  a  de- 
murrer to  the  evidence  In  favor  of  Mary  J. 
Handley,  and  the  case  proceeded  against  her 
husband,  the  other  defendant,  resulting  In  a 
verdict  In  plaintiff's  favor  for  $469.12.  The 
effect  of  the  statute  In  question  on  the  right 
of  a  real  estate  agent  to  recover  commission 
on  the  sale  of  property  was  decided  in  the 
ease  of  Rothwell  v.  Gibson  (Mo.  App.)  88  S. 
W.  801.  In  an  opinion  In  that  case  prepared 
by  the  presiding  Judge  and  concurred  In  by 
all  the  members  of  this  court.  It  was  held 
there  can  be  no  recovery  of  commission  unless 
the  agent  tiad  authority  in  writing  to  offer 
the  property  for  sale. 
The  Jud^ent  la  reversed.    All  concur. 


BTATB  V.   O'KELLET   et   al. 

(St.  Louis  Court  of  Appeals.    Missouri.    Dec. 
11.  1906.) 

1.  iRDicnrBinp  akd  Ikfobmatiok— Veottoa- 

TION  of  INFOKMATION. 

Under  Rev.  St  1899,  (  2760.  hi  regard  to 
informations  before  a  justice  of  the  peace,  and 
requiring  the  Information  to  be  made  by  the 
prosecator  under  his  oath  of  office,  no  verifica- 
tion is  required. 

[Ed.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  27,  Indictment  and  Information,  H  163- 
167.] 

2.  CannRAi.   Iaw  —  Appeal  —  Neckssitt   o» 
BiLb  or  ExoxpnoNS. 

Remarks  of  the'  court  and  exceptions  there- 
to cannot  be  made  a  part  of  the  record  by  a 
motion  for  a  new  trial  and  affidavits  filed  in 
support  thereof. 

[Ed.  Note.— For  cases  In  point,  see  Oent  Dig. 
TOl.  16,  Criminal  Law,  i  2819.] 
8.  WiTHissKB— CBOss-BxAiauATioK— Wrriresa 

TO  Chasactbr  of  Pabtt. 

Where,  on  a  prosecution  for  unlawfully 
selling  liquor,  defendant  introduced  evidence 
to  show  his  good  reputation,  it  was  proper  to 
permit  the  witneBses  testifying  to  the  same  to 
testify,  on  cross-examination,  that  they  had 
heard  that  defendant  had  pleaded  guilt;  in  a 
federal  court  for  selling  liquor  without  a  license. 

[E^.  Note.— For  cases  in  point,  see  Cent  Dig. 
v<d.  60,  Witnesses,  {f  966,  96a] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;   Henry  C.  Pepper,  Judge. 

John  O'Kelley  and  others  were  convicted  of 
unlawfully  selling  liquor,  and  they  appeal. 
Affirmed. 

Howard  Ragsdale,  for  appellants.  Harv^ 
Davis,  for  the  stave. 

BLAND,  P.  J.  The  information  (omlttlns 
caption)    Is    as    follows:     "Harvey    Davis, 


prosecuting  attorney  in  and  for  Lawrence 
county,  state  of  Missouri,  under  his  oath 
of  office,  informs  the  Justice,  L.  F.  Selvey, 
that  one  William  Grace  and  one  John  O'Kel- 
ley, In  the  said  county  of  Lawrence,  state 
of  Missouri,  on  or  about  the  12th  day  of 
August,  1904,  unlawfully  did  sell  and  dispose 
of  Intoxicating  liquors  ,ln  less  quantities 
than  three  gallons,  to  wit:  one  quart  of 
lager  beer,  without  then  and  there  taking 
out  or  having  a  license  as  a  dramshop  keep- 
er or  any  other  legal  authority  to  sell  and 
dispose  of  the  same,  against  the  peace  and 
dignity  of  the  state.  Harvey  Davis,  Prose- 
cuting Attorney."  The  cause  was  appealed 
from  a  Justice's  court,  where  commenced, 
to  the  circuit  court  of  Lawrence  county, 
where,  on  a  trial  de  novo,  defendants  were 
convicted  and  adjudged  to  pay  a  fine,  from 
which  judgment  they  appealed,  after  takhig 
the  usual  steps  to  preserve  their  exceptions. 
In  the  circuit  court,  defendants  moved  to 
quash  the  Information  for  the  following 
reasons:  "First,  that  said  information  does 
not  show  upon  its  face  that  It  was  made  upon 
the  knowledge,  Information,  or  belief  of  the 
prosecuting  attorney  of  Lawrence  county, 
state  of  Missouri.  Second,  that  said  Infor- 
mation does  not  show  upon  its  face  that  It 
Is  founded  upon  the  complaint  of  any  per- 
son, verified  by  affidavit  and  competent  as 
a  witness." 

1.  Defendants  have  filed  no  abstract  or 
brief,  but  the  record  shows  they  saved 
an  exception  to  the  ruling  of  the  court  hi 
overruling  their  motion.  In  State  ▼.  Fletch- 
all,  81  Mo.  App.  206;  State  v.  Ransberger, 
42  App.  466;  State  v.  McCarver.  47  Mo. 
App.  050 ;  State  v.  Sweeney,  56  Mo.  App.  409; 
State  V.  O'Connor,  58  Mo.  App.  457;  and 
State  V.  Maupln,  71  Mo.  App.  64.  It  was 
ruled  that  an  Information  filed  by  the  prose- 
cuting attorney  before  a  Justice  of  the  peace 
Is  good,  though  not  accompanied  by  the  af- 
fidavit of  himself  or  any  other  person.  These 
rulings  are  not  In  conflict  with  State  v. 
Bonner,  178  Mo.  424,  77  S.  W.  463 ;  State  v. 
McGee  and  McGraw,  181  Mo.  812,  80  S.  W. 
809,  and  a  number  of  decisions  by  the  Courts 
of  Appeals,  holding  that  an  information,  filed 
by  a  circuit  attorney  In  the  circuit  court; 
must  be  verified  as  the  statutes  (sections 
2477,  2478,  Rev.  St  1899 >  require;  that  Is, 
by  the  oath  of  the  prosecuting  attorney,  or 
the  oath  of  some  person  competent  to  testify, 
or  must  be  based  upon  the  affidavit  of  some 
person,  filed  with  the  clerk  of  the  court 
having  jurisdiction  of  the  offense  for  the 
use  of  the  prosecuting  attorney,  or  be  de- 
posited with  him.  The  statute,  in  regard 
to  filing  such  Informations  before  a  Justice 
of  the  peace  (section  2750,  Rev.  St  1899) 
only  requires  that  the  Information  shall  be 
made  by  the  prosecuting  attorn^  of  the 
county  In  which  the  offense  may  be  prose- 
cuted under  his  oath  of  office.  No  verifica- 
tion Is  required.    This  dissimilarity  in  the 
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Btatntw  regulating  the  proceedings  In  jos- 
tlces'  and  circuit  courts  accounts  for  the  ap- 
parent variance  In  tbe  rulings  of  the  courts 
In  regard  to  the  verlflcatlon  of  informatlona 
charging  criminal  ofTenses.  The  motion  to 
quash  was  properly  overruled. 

2.  The  evidence  shows  that  the  beverage 
■old  was  put  up  In  quart  bottles  branded 
"Weneda,"  the  bottles  corked  and  sealed 
with  a  cap,  and  the  cap  branded  "Spring- 
field  Brewing  Company."  The  evidence  for 
the  state  tends  to  show  that  the  beverage 
"smelled  like  beer,  tasted  like  beer,"  and, 
in  the  opinion  of  the  witnesses,  vi-^ib  a  poor 
quality  of  beer.  August  Deltridc.  a  wit- 
neaa  for  defendants,  testified  that  he  was 
president  of  the  Springfield  Brewing  Ck>m- 
pony,  that  the  company  put  up  "Weneda," 
and  It  was  not  a  beer  of  any  kind,  was  not 
a  fermented  or  vinous  liquor;  that  It  could 
be  made  In  three  days,  whereas  It  required 
three  months  to  make  lager  beer;  that  it 
was  not  an  intoxicant,  was  put  up  like  soda 
'water,  and  contained  only  about  one-tenth 
alcohol ;  that  the  brewing  company  paid  the 
same  government  tax  on  "Weneda"  that  It 
paid  on  lager  beer;  that  "Weneda"  was  put 
up  specially  to  sell  to  the  Indians  In  the 
Indian  Territory;  that,  after  selling  some 
In  the  territory,  the  brewing  company  was 
ordered  by  government  officers  not  to  sell  It 
there.  Other  witnesses  for  the  defendants 
teetlfled  that  they  had  drank  "Weneda"; 
that  It  did  not  taste  like  beer,  was  not  in- 
toxicating, and.  In  their  opinion,  was  not 
beer.  Over  the  objection  of  defendants,  the 
oourt  permitted  L.  H.  Baker  and  J.  R.  Poln- 
dextor,  witnesses,  to  testify  on  cross-exami- 
nation that  they  had  heard  that  the  defend- 
ants pleaded  guilty,  in  the  United  States 
District  Court  at  Joplln,  Mo.,  to  selling 
'Weneda"  without  government  license.  Poln- 
dexter  testified  that  he  was  told  the  reason 
defendants  pleaded  guilty  was  because  it 
was  chefli)er  to  pay  a  fine  than  to  hire  law- 
yers to  defend  tbe  case.  This  evidence  was 
withdrawn  from  the  jury,  not  at  tbe  time 
It  was  given,  but  by  a  special  Instruction 
after  the  close  of  all  the  evidence. 

In  defendants'  motion  for  new  trial  the 
following  grounds  were  assigned:  "(3)  Be- 
cause the  jurors  were  allowed  to  separate 
from  each  other  wtille  deliberating  upon 
a  verdict,  the  facts  being  as  follows:  Tbe 
Jury  after  deliberating  for  more  than  an 
hour  in  the  juryroomr  were  recalled  by 
the  court  and  allowed  to  separate  for  the 
night  without  first  being  admonished  by  the 
court  that  It  was  their  duty  not  to  converse 
among  themselves  nor  suffer  others  to  con- 
verse with  them  or  In  their  hearing  on  any 
subject  connected  with  the  trial,  to  which 
defendants  excepted.  (4)  The  court  erred 
in  stating  to  counsel  In  the  presence  of  the 
Jnry  and  In  their  hearing  that  instruction 
8  was  not  the  court's  instruction  but  was 
the  instruction  of  the  defendants'  attorneys 


and  written  with  pen  and  ink  In  their  own 
handwriting,  and  in  further  stating  during 
a  controversy  between  attorneys  for  tbe 
state  and  attorneys  for  defendants  in  the 
presence  of  and  hearing  of  the  jury  as  to 
whether  the  word  'liquor,'  as  used  In  said 
instructions  meant  'intoxicating,'  that,  'If  you 
did  not  mean  It  that  way,  you  should  not 
have  written  It  that  way,'  thus  leaving  the 
Impression  with  the  Jury  that  the  word 
'liquor*  as  used  in  said  Instructions  meant 
in  fact  'intoxicating  liquor.'"  An  affidavit 
signed  by  three  or  four  bystanders,  in  sup- 
port of  these  grounds,  was  filed  and  ac- 
companies the  bill  of  exceptions.  The  re- 
marks attributed  to  tbe  court  during  the 
course  of  the  trial  are  not  set  out  In  the  bill 
of  exceptions,  nor  does  the  bill  show  that 
any  exceptions  were  saved  to  the  remarks, 
if  made.  There  Is  nothing  in  tbe  bill  of 
exceptions  to  show  that  tbe  court  neglected 
or  failed  to  admonish  the  Jury  as  required 
by  section  2628,  Rev.  St  1899.  Instead  of 
Incorporating  these  transactions  In  the  bill 
of  exceptions,  defendants  have  undertaken 
to  bring  them  before  the  court  for  review 
on  affidavits  of  bystanders.  That  this  cannot 
be  done  is  well  settled  in  this  state.  Mat- 
ters of  exception  cannot  be  made  part  of  tbe 
record  by  a  motion  for  a  new  trial  and  affi- 
davits filed  in  support  thereof.  State  v.  Reed, 
154  Mo.,  loc.  cit  126,  65  8.  W.  278,  and 
cases  cited;  Byans  v.  Hospes,  167  Mo.,  loc. 
dt  363,  67  8.  W.  285;  State  v.  Smith,  114 
Mo.  406,  21  S.  W.  827;  State  v.  Foster,  116 
Mo.  448,  22  S.  W.  468;  James  v.  Kansas 
City,  86  Mo.  App.  20.  Defendants  put  their 
reputation  as  law-abiding  dtlsens  in  issue 
by  introducing  evidence  tending  to  show 
their  good  reputation.  It  was  permissible, 
therefore,  on  cross-examination,  for  Baker  and 
Polndexter  to  testify  to  the  pleas  of  guilty 
entered  by  defendants  in  the  United  States 
District  Court,  as  this  evidence  tended  to 
rebut  the  evidence  of  defendants'  good  char- 
acter as  law-abiding  citizens. 

No  reversible  error  appearing,  the  judg- 
ment is  afllrmed.    All  concur. 


ANGBIiICA  JACKB3T  CO.  v.  ANGELICA. 

(St   Louis  Court  of  Appeals.  Missouri.     Dec. 
11,  1906.) 

1.  CORTBACTS   —  VALIDITT  —   ResTBAINT    OF 

Tbadk. 

A  contract  whereby,  on  sale  of  their  busi- 
ness, the  sellers  agreed  not  to  enga^  in  the 
manatacture  of  jackets  and  aprons,  for  men 
engaged  in  certain  trades,  for  sale  in  any  of 
the  states  and  territories  In  which  they  had 
been  prevlonsly  sold,  was  not  void  as  in  re- 
straint of  trade. 

[E!d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  {{  555,  559,  659^.] 

2.  Save— Bbbach  of  Contbact. 

Where  one  who  had  sold  her  bnsiness  and 
agreed  not  to  enter  into  the  manufacture  of 
Jackets  procnred  a  lease  of  the  premises  in 
which  Roe  had  formerly  carried  on  the  busi- 
ness and  had  signs  painted  and  placed  so  as  to 
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lead  fonner  eastomen  to  believe  the  old  busi- 
nen  wae  continued,  and  afterwards  sold  the 
business  to  the  lessor  and  she  remained  in  poa- 
sessioD  as  manager  and  saleswoman,  there  was 
a  breach  o{  the  contract  and  not  a  mere  fol- 
lowing of  her  trade  as  a  jacket  maker  for  wages. 

Appeal  from  St  Loals  Circuit  Ooort;  War- 
wick Hough,  Judge. 

Action  by  the  Angelica  Jacket  Company 
against  Theresa  D.  Angelica.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
AfBrmed. 

T.  J.  Rowe,  for  appellant  Stem  tc  Habw- 
man,  for  req;>ondent 

BLAND,  P.  J.  Under  the  name  of  the 
"Angelica  Company,"  defendant  at  the  city 
of  St  Louis,  prior  to  December  16,  1903,  was 
engaged  In  the  business  of  manufacturing 
jackets,  aprons,  etc.,  for  men  engaged  in 
certain  trades.  She  bad  built  up  a  profitable 
trade  in  said  city  and  a  considerable  mall 
order  trade  in  a  number  of  states  and  ter- 
rltorlee,  and  her  goods,  as  the  product  of 
the  Angelica  Company,  had  gained  a  reputa- 
tion of  value.  On  December  16,  1903,  de- 
fendant altered  into  the  following  contract 
with  A.  J.  Levy: 

"This  agreement  made  and  entered  into 
by  and  between  A.  J.  Levy,  hereinafter  called 
'Buyer,'  party  of  the  first  part,  and  Mrs.  T.  D. 
Angelica,  ESveristo  D.  Angelica  and  Amerlco 
D.  Angelica,  hereinafter  called  'Sellera,' 
parties  of  the  second  part,  witnesseth :  That 
whereas  the  sellers  have  heretofore  been 
engaged  in  the  hotel  and  restaurant  linen 
supply  business  and  of  the  manufacture  and 
sale  of  such  supplies,  as  well  as  of  caps, 
jackets,  aprons  and  trousers  for  bartenders, 
barbers,  butchers,  cooks,  bakers,  waiters, 
dentists,  porters,  etc.,  under  name  and  style 
of  Angelica  &  Co.,  and  more  lately  nnder  the 
name  and  style  of  T.  D.  Angelica,  and  where- 
as they  have  conducted  the  said  buBlnees  in 
the  ci^  of  St  Louis  and  sold  goods  in  the 
states,  cities  and  territories  hereinafter  men- 
tioned and  have  built  ni)  an  extensive  busi- 
ness In  the  said  states,  cities  and  territories ; 
and,  whereas,  the  sellers  have  offered  to  the 
buyer  all  of  the  stock,  machinery,  fixtures, 
horse  and  buggy,  lease  of  No.  112  North  Ninth 
street.  In  the  city  of  St  Louis,  and  the  entire 
said  business,  together  with  the  good  will 
thereof,  for  the  price  and  sum  of  twenty-flve 
hundred  dollars  ($2,500) ;  and  whereas  the 
sellers  have  offered  to  the  buyer  as  a  part 
consideration  for  the  said  twenty-flve  hun- 
dred dollars  ($2,500)  to  remain  out  of  said 
and  similar  business  for  a  limited  i>erlod  of 
time  in  the  places  and  states  where  said  busi- 
ness has  heretofore  been  conducted  or  goods 
sold;  and  whereas,  as  a  part  consideration 
of  said  purchase  price,  the  sellers  have  also 
agreed  to  assign  to  the  buyer  the  exclusive 
right  to  use  the  name  'Angelica'  in  said  or 
similar  business;  and  wbereas  the  said 
buyer  has  accepted  said  offer  for  said  price 
and  the  sum  of  twoity-five  hundred  dollars 


($2,500).  Now,  therefore^  it  is  mntnally 
agreed  and  understood  by  and  between  tlie 
parties  hereto. 

"(1)  That  the  said  sellers  hetebj  acknowl- 
edge the  receipt  of  said  twenty-flve  hundred 
dollars  ($2,600)  to  them,  in  hand  paid  by  tb» 
buyer. 

"(2)  That  the  sellers  hereby  sell,  assign, 
transfer,  set  over  and  convey  to  the  buyer 
all  of  the  stock,  of  which  an  inventory  was 
taken  on  the  fourteenth  day  of  December, 
1903,  together  with  the  machinery,  fixtures, 
horse  and  wagon,  lease  of  No.  112  North 
Ninth  street,  together  with  the  good  will 
of  said  business  and  tiie  ^elusive  right  to 
use  the  name  Angelica,  for  the  purpose  of 
conducting  said  business  hereafter,  and 
give  and  grant  to  the  buyer  or  his  assigns 
the  right  to  use  such  name  in  said  business, 
either  with  the  initials  T  D.  or  in  oonnectloii 
with  his  own  name  or  that  of  any  other  per- 
son, or  to  use  the  same  In  or  as  part  of  th« 
name  of  any  corporation  to  be  organized  tar 
the  conduct  of  said  business. 

**(8)  The  sellers  agree  that  for  a  period 
of  nine  years  from  the  date  hereof,  they  will 
not,  either  in  their  own  behalf  or  In  the  em- 
ploy of  another,  directly  or  Indirectly,  either 
jointly  or  severally,  engage  In  the  character 
of  business  hereby  sold  to  the  buyer,  or  In 
any  like  business,  either  in  tlie  city  of  St 
Louis,  state  of  Missouri,  or  In  any  of  the 
following  named  states  and  territories,  the 
same  being  states  and  territories  In  which 
business  has  been  heretofore  done  by  the 
sellers,  and  in  which  the  sellers  have  bnllt 
np  and  acquired  a  valuable  good  will  wtildi 
Is  hereby  transferred  to  the  buyer  as  above 
set  out  to  Witt 

Arkansas,  Nebraska, 

Alabama,  New  Mexico. 

California,  New  York, 

Colorado^  N.  Dakota, 

Florida,  N    Carolina, 

Georgia,  Ohio, 

Idaho,  Oklahoma  Territory, 

Indiana,  Oregon, 

Indian  Territory.        Pennsylvania, 
Iowa,  South  Carolina, 

Illinois,  South  Dakota, 

Kansas.  Texas, 

Kentucky,  Utah, 

Louisiana,  Virginia, 

Minnesota,  Washington, 

Missouri,  Wyoming. 

Mississippi, 

"(4)  The  sellers  transfer  all  of  the  foregoing 
and  guarantee  the  same  to  be  free  and  clear 
from  all  incumbrances  and  claims  of  any 
kind  and  character  whatsoever.  The  sellers 
further  agree,  undertake  and  promise  to 
secure  the  consent  of  the  landlord  to  the 
assignment  to  the  buyer  of  the  lease  of  the 
premises  No.  112  North  Ninth  street  in  the 
city  of  St  Louis. 

"(6)  The  said  Mrs.  T.  D.  Angelica  agrees 
to  remain  with  the  buyw  for  a  period  <^ 
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three  months  from  the  date  hereof  It  her 
health  permit,  assisting  in  said  business,  in 
consideration  of  her  receiving  rent  free  dur- 
ing said  period,  the  second  floor  of  the 
premises  No.  112  North  Ninth  street 

"(7)  In  consideration  of  all  of  the  fore- 
going the  undersigned  sellers  Jointly  and 
severally  promise  and  guarantee  to  the  buyer 
and  his  assigns  that  each  and  all  Jointly  and 
severally  shall,  and  will,  fully  perform  and 
Jointly  and  severally  abide  by,  comply  with, 
and  carry  out  the  terms  of  this  agreement" 

An  assignment  of  the  lease  referred  to  in 
the  contract  to  Levy  was  procured  and  he 
Immediately  took  possession  and  embarked  In 
the  business  under  the  name  of  the  "Angelica 
Company,"  and  continued  therein  until  April 
Zi,  10(M,  when  plalntltF  corporation  was  form- 
ed and  took  over  from  Levy,  by  assignment 
the  lease  and  business  and  lias  ever  since 
carried  on  the  business  under  the  name  of 
the  "Angelica  Company,"  having  over  its 
door  the  sign  "Angelica  Company."  The 
lease  of  No.  112  N.  Ninth  street  expired  July 
21,  1904,  and  plalntlfF,  being  unable  to  negoti- 
ate a  renewal  thereof,  moved  Its  business  Into 
No.  116  N.  Ninth  street  about  25  feet  north 
of  No.  112.  The  evidence  shows  that  defend- 
ant forestalled  plaintltt  in  procuring  a  renew- 
al of  the  lease  on  No.  112,  and  procured  a 
lease  of  the  premises  for  herself  and  Immed- 
iately commenced  the  manufacture  of  Jackets, 
etc  under  the  style  of  "T.  D.  Angelica  E'm- 
broidery  Company  and  the  Western  Jacket 
Company,"  and  had  her  sign  so  painted  and 
set  up  in  front  of  her  place  of  business  as 
to  lead  the  public  to  believe  she  had  resumed 
her  former  business  at  the  old  stand.  After 
running  the  business  for  a  few  montlis,  de- 
fendant sold  out  to  J.  H.  Vette,  the  owner 
of  the  building,  but  was  employed  by  Vette 
to  manage  the  business.  The  suit  is  by  bill 
in  equity  to  enjoin  the  defendant  from  en- 
gaging in  a  business  like  that  she  sold  to 
Levy.  The  answer  was  a  general  denial.  The 
issues  were  submitted  to  Hon.  Moses  N.  Sale, 
Judge  of  the  circuit  court  who  -  found  for 
plaintiff.    Defendant  appealed. 

The  evidence  Is  too  voluminous  to  be  In- 
corporated In  an  opinion.  A  full  examination 
of  It  has  led  us  to  concur  in  the  following 
comment  on  the  evidence,  set  out  in  an  opinion 
filed  in  the  case  by  the  learned  circuit  Judge, 
to  wit:  "The  evid«ice  shows  that  she  has 
trampled  the  contract  under  her  feet,  and 
has  knowingly  and  willfully  disregarded, 
wherever  it  was  possible  for  her  to  do  so, 
every  stipulation  of  the  contract  made  by 
her.  There  is  absolutely  no  evidence  in  the 
case  worthy  the  name,  tending  to  show  that 
any  advantnge  was  taken  of  her  or  her  sons 
In  the  making  of  the  contract" 

In  respect  to  the  law  of  the  case,  we  ap- 
prove and  adopt  the  following  from  the  opin- 
ion of  Judge  Sale: 

"la  the  case  of  the  Diamond  Match  Co.  r. 
Roeber.  106  N.  Y.  473,  13  N.  E.  419,  60  Am. 


Rep.  464,  decided  in  1887,  the  opinion  of  the 
court  was  delivered  by  Andrews,  J.,  who 
stated  that  one  of  the  questions  presented  in 
the  case  was  whether  the  covenant  of  the 
defendant  contained  in  the  bill  of  sole  exe- 
cuted by  him  to  the  Swift  etc..  Company  on 
the  27th  of  August  1880,  'that  be  shall  and 
will  not  at  any  time  or  times  within  99  years, 
directly  or  indirectly,  engage  in  the  manu- 
facture or  sale  of  friction  matches,  excepting 
In  the  capacity  of  agent  or  employ^  of  said 
company,  within  any  of  the  several  states  of 
the  United  States  of  America  or  In  the  terri- 
tories thereof,  or  within  the  District  of 
Columbia,  excepting  and  reserving,  however, 
the  right  to  manufacture  and  sell  friction 
matches  In  the  state  of  Nevada  and  in  the 
territory  of  Montana,'  is  void  as  being  a 
covenant  In  restraint  of  trade.  The  court 
says:  The  consideration  of  the  covenant  was 
the  purchase  by  the  Swift  etc..  Company,  a 
Connecticut  corporation,  of  the  manufactory 
in  the  city  of  New  York  belonging  to  the  de- 
fendant, In  which  he  had  for  several  years 
prior  to  entering  in  the  covenants,  carried  on 
the  business  of  manufacturing  friction 
matches,  and  of  the  stock  and  materials  on 
hand,  together  with  the  trade,  trade-marks, 
and  good  will  of  the  business,  for  the  ag- 
gregate sum  of  $46,000  and  odd  dollars.'  It 
is  admitted  by  the  pleadings  that  in  August, 

1880,  when  the  covenant  in  question  was 
made,  that  Swift,  etc.,  Company  carried 
on  the  business  of  manufacturing  friction 
matches  in  the  states  of  Connecticut  Dela- 
ware, and  Illinois,  and  of  selling  the  same  in 
the  several  states  and  territories  of  the 
United  States  and  In  the  District  of  Columbia, 
and  the  defendant  In  his  answer  admits  that 
he  was  at  the  same  time  also  engaged  in  the 
manufacture  of  friction  matches  in  the  city 
of  New  York,  and  in  selling  them  in  the  same 
territory.  The  defendant  entered  into  the 
employment  of  Swift  etc..  Company,  and  re- 
mained   in   its   employment   until   January, 

1881.  He  then  entered  into  employment  of 
the  plaintiec  and  remained  with  it  during 
the  years  1881  and  1882.  Subsequently  he 
became  superintendent  of  a  rival  match  com- 
pany in  New  Jersey,  and  also  opened  a  store 
in  New  York  for  the  sale  of  matches  other 
than  those  manufactured  by  plalntlft  The 
defendant  for  his  main  defense,  the  court 
states,  relies  upon  the  ancient  doctrine  of  com- 
mon law,  first  definitely  declared,  so  far 
as  I  can  discover,  by  Chief  Justice  Parker, 
in  tlie  leading  case  of  Mitchel  v.  Reynolds 
(1  P.  Williams  181),  and  which  has  been  re- 
peated many  times  by  Judges  in  England  and 
America,  tlmt  a  bond  in  general  restraint  of 
trade  is  void.  The  cases  are  chronologically 
arranged  and  stated  by  Mr.  Parsons  in  his 
work  on  Contracts,  vol.  2,  page  748,  note. 
'It  is  worthy  of  notice,*  says  the  court, 
that  most  if  not  all,  of  the  ESngllsb  cases 
which  assert  the  doctrine  that  all  contracts 
in  general  restraint  of  trade  are  void,  were 
cases  where  ttie  contract  before  the  court  was 
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limited  or  partial.  The  aame  1b  generally 
true  of  the  American  cases.  The  principal 
cases  In  this  state  are  of  that  character,  and 
In  all  of  them  the  particular  contract  before 
the  court  was  mistained.'    Citing  cases. 

"In  criticising  the  case  of  Mitchel  against 
Reynolds,  the  court  says:  'It  to  quite  ob- 
vious that  some  of  these  reasons  (referring 
to  the  reasons  given  by  the  court  for  its  de- 
cision) are  much  less  forcible  now  than  whoi 
the  Mitchel  Case  was  decided.  Steam  and 
electricity  have,  for  the  purpose  of  trade  and 
commerce,  annihilated  distance,  and  the 
whole  world  is  now  a  mart  for  the  distribu- 
tion of  the  products  of  Industry.  The  laws 
no  longer  favor  the  granting  of  exclusive 
privileges,  and,  to  a  great  extent,  business 
corporations  are  practically  partnerships, 
and  may  be  organized  by  any  persons  who 
desire  to  unite  their  capital  or  skill  In  busi- 
ness, leaving  a  free  will  for  all  others  who 
desire  for  the  same  or  similar  purposes  to 
clothe  themselves  with  a  corporate  character. 
The  tendency  of  recent  adjudication  is  mark- 
ed In  the  direction  of  relaxing  the  rigor  of 
the  doctrine  that  all  contracts  In  general  re- 
straint of  trade  are  void.  Irrespective  of 
special  circumstances.  Indeed,  it  has  of  late 
been  denied  that  a  hard  and  fast  rule  of  that 
kind  has  ever  been  the  law  of  England.' 
Rouslllon  V.  RousiUon,  14  L.  R.  Ch.  Dlv.  351. 
The  law  has  for  centuries  permitted  contracts 
In  partial  restraint  of  trade,  when  reasonable, 
and,  in  Homer  v.  Graves,  7  Blng.  735,  Chief 
Justice  Tlndal  considered  a  true  test  to  be 
whether  the  restraint  Is  such  only  as  to  afford 
a  fair  protection  to  the  Interests  of  the  party 
in  favor  of  whom  It  Is  given,  and  not  so  large 
aa  to  interfere  with  the  biterest  of  the  pub- 
lic. 'When  the  restraint  is  general  [An- 
drews, J.]  but  at  the  same  time  Is  coexten- 
sive only  with  the  Interests  to  be  protected 
and  with  the  benefit  meant  to  be  conferred, 
there  seems  to  be  no  good  reason  why,  as  be- 
tween the  parties,  the  contract  is  not  as  rea- 
sonable as  when  the  interest  Is  partial  and 
there  Is  a  corresponding  partial  restraint 
And  to  there  any  real  public  Interest  which 
necessarily  condemns  the  one  and  not  the 
other?  It  is  an  encouragement  to  Industry 
and  to  enterprise  In  building  up  a  trade  that 
a  man  shall  be  allowed  to  sell  the  good  will 
of  the  business  and  the  fruits  of  hto  Indus- 
try upon  the  best  terms  he  can  obtain.  If  his 
business  extends  over  a  continent,  does  pub- 
lic policy  forbid  his  accompanying  the  sale 
with  a  stipulation  for  restraint  coextensive 
with  the  business  he  sells?  If  such  a  con- 
tract is  permitted,  is  the  seller  not  more  like- 
ly to  become  a  burden  on  the  public  than  a 
man  who,  having  built  up  a  local  trade  only, 
sells  it,  binding  himself  not  to  carry  It  on 
In  the  locality?  Are  the  opportunities  for 
employment  and  for  the  exercise  of  useful 
talents  so  shyt  up  and  hemmed  in  that  the 
public  Is  likely  to  lose  a  useful  member  of 
society  In  the  one  case  and  not  In  the  other? 
Indeed,  what  public  policy  requires  to  often 


a  vague  and  difhcult  inquiry.'  It  to  clear 
that  public  policy  and  the  interests  of  society 
favor  the  utmost  freedom  of  contracts  within 
the  law,  and  require  that  business  transac- 
tions should  not  be  trammeled  by  unneces- 
sary restrictions.  On  page  4S3,  the  court  con- 
tinues as  follows:  'To  the  extent  that  the 
contract  prevents  the  vendor  from  carrying 
on  the  particular  trade,  it  deprives  the  com- 
munity of  any  benefit  it  might  derive  from  his 
entering  into  competition.  But  the  business 
to  open  to  all  others,  and  there  Is  llttie  danger 
that  the  public  will  suffer  harm  from  tock 
of  persons  to  engage  In  a  profitable  Industry. 
Such  contracts  do  not  create  monopolies;. 
They  confer  no  special  or  exclusive  privil^e. 
If  contracts  In  general  restraint  of  trader 
where  the  trade  to  general,  are  void  as  tend- 
Ing  to  monopolies,  contracts  In  partial  re- 
straint where  the  trade  Is  local  are  subject  to 
the  same  objection,  because  they  deprive  the 
local  community  of  the  services  of  the  cov- 
enantor In  the  particular  trade  or  calling  and 
prevent  his  becoming  a  competitor  with  the 
covenantee.  We  are  not  aware  of  any  rule 
of  law  which  makes  the  notice  of  the  cove- 
nantee the  test  of  the  validity  of  such  a  con- 
tract  On  the  contrary,  we  suppose  a  party 
may  legally  purchase  the  trade  and  business 
of  another  for  the  very  purpose  of  preventing 
competition,  and  the  validity  of  the  contract 
If  supported  by  a  consideration,  will  depend 
upon  Its  reasonableness  as  between  the  par- 
ties.' 

"In  Wbitaker  t.  Howe,  3  Beav.  383,  a  con- 
tract made  by  a  solicitor  not  to  prnctlce  as  a 
solicitor  In  any  part  of  Great  Britain  was 
held  valid. 

"In  Rouslllon  t.  Rouslllon,  supra,  a  gen- 
eral contract  not  to  engage  in  the  sale  of 
champagne  without  limit  as  to  the  space 
was  enforced  as  being  under  the  circum- 
stances a  reasonable  contract  The  court 
also  cites  other  cases,  among  them  the  case 
of  Oregon  Steam  Co.  v.  Wlnsor,  20  WalL  (U. 
S.)  64,  22  L.  Ed.  815,  in  which  the  Supreme 
Court  of  the  United  States  enforced  a  cov* 
enant  by  the  defendant  made  on  the  pur- 
chase of  a  steamship  that  it  should  not  be 
run  or  employcl  in  the  freight  or  passenger 
business  upon  any  waters  in  the  state  of 
California  for  a  period  of  10  years.  'In  the 
present  state  of  the  authorities,'  says  An- 
drews, J.,  'we  think  it  cannot  be  said  that 
the  early  doctrine  that  contracto  in  general 
restraint  of  trade  are  void,  without  regard 
to  circumstances,  has  been  abrogated.  But 
it  is  manifest  that  it  has  been  weakened, 
and  the  foundation  upon  which  it  was  ori- 
ginally placed  has,  to  a  considernble  extent 
at  least  by  the  change  of  circumstances 
been  removed.  The  covenant  In  the  present 
case  Is  partial  and  not  general.  It  to  prac- 
tically unlimited  as  to  time,  but  this,  under 
the  authorities,  to  not  an  objection  If  the 
contract  Is  otherwise  good.  It  is  limited 
as  to  space,  since  it  excepts  the  state  of 
Nevada  and  territory  of  Montana  from  its 
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operation,  and  therefore  la  a  partial  and  not 
a  general  restraint,  unless,  as  claimed  by 
the  defendants,  the  fact  that  the  coveuant 
applies  to  the  whole  of  the  state  of  New 
7ork  constituted  a  general  restraint  within 
the  authorities.'  In  discussing  the  question 
whether  the  fact  that  the  covenant  applies 
to  the  whole  state  constituted  within  the 
meaning  of  the  authorities  a  general  restraint 
of  trade,  the  court  says:  'We  are  of  the 
opinion  that  the  contention  of  the  defendant 
Is  not  sound  In  principle,  and  should  not 
be  sustained.  The  boundaries  of  the  states 
are  not  those  of  trade  and  commerce,  and 
business  is  restrained  within  no  such  limit 
The  country  as  a  whole  Is  that  of  which  we 
are  citizens,  and  our  duty  and  allegiance  are 
due  both  to  the  state  and  the  nation.  Nor 
is  It  true,  as  a  genera]  rule,  that  a  business 
established  here  cannot  extend  beyond  the 
state,  or  that  It  may  not  be  successfully 
done  outside  of  the  state.  There  are  trades 
and  employments  which,  from  their  nature 
are  localized,  but  this  is  not  true  of  manu- 
facturing industries  In  general.  We  are  un- 
willing to  say  that  the  doctrine  as  to  what 
Is  a  general  restraint  of  trade  depends  upon 
the  state  lines,  and  iwe  cannot  say  that 
the  excepting  of  Nevada  and  Montana  was 
colorable  merely.  The  rule  Itself  Is  arbitrary 
and  we  are  not  disposed  to  put  such  a  con- 
struction npon  this  contract  as  will  make 
It  a  contract  In  general  restraint  of  trade 
when  upon  Its  face  It  is  only  partial.  We 
are  of  opinion,'  says  the  court,  'that  the 
covenant,  being  supported  by  a  good  consider- 
ation, and  constituting  a  partial  and  not  a 
general  restraint,  and  being,  In  view  of  the 
circumstances  disclosed,  reasonable,  is  valid 
and  not  void.'  The  court  then  considers 
briefly  the  question  of  equitable  Inrlsdlctlon 
to  enforce  the  covenant  by  Injunction,  and 
concludes  with  the  right  of  relief  by  Injunc- 
tion as  well  established. 

"In  a  note  to  the  foregoing  case  In  the 
American  Cases  on  Contracts,  by  HnfTcut 
and  Woodruff  (2  Ed.  1901),  the  Professors 
of  Cornell  University  College  of  Law,  quote 
from  Peckham,  J.,  in  Mathews  v.  Associated 
Press,  136  N.  T.  333,  S2  N.  E.  981,  32  Am. 
8t  Rep.  741,  as  follows:  'The  latest  de- 
cisions of  the  courts  in  this  country  and 
In  Eingland  show  a  strong  tendency  to  very 
greatly  circumscribe  and  narrow  the  doc- 
trine of  avoiding  contracts  in  restraint  of 
trade.  The  courts  do  not  go  to  the  length  of 
saying  that  contracts  which  th^  now  would 
say  are  in  restraint  of  trade  are,  neverthe- 
less, valid  contracts  and  to  be  enforced; 
they  do,  however,  now  hold  many  contracts 
not  open  to  the  objections  that  tbey  are  In 
restraint  of  trade,  which  a  few  years  back 
would  have  been  avoided  on  that  sole  ground 
both  here  and  In  England.  The  cases  In  this 
court,  which  are  the  latest  manifestations  of 
the  turn  in  the  tide  are  cited  in  the  opinion 
lu  this  case,  and  are  Diamond  Match  Co.  v. 
Boeber,  106  N.  T.  473,  13  N.  B.  419,  GO  Am. 


Rep.  464 ;  Hodge  v.  Sloan,  107  N.  T.  244,  IT 
N.  E.  335,  1  Am.  St  Rep.  816;'  Leslie  v. 
Lorlllard,  110  N.  Y.  519, 18  N.  E.  363,  1  L,  E. 
A.  456.  Justice  Peckham  was  the  only  dis- 
senter In  the  Diamond  Match  Co.  Case. 
'While  the  law  to  a  certain  extent  tolerates 
contracts  in  restraint  of  trade  or  business 
when  made  between  vendor  and  purchaser 
and  will  uphold  them,  they  are  not  treated 
with  q>ecial  Indulgence.  They  are  Intended 
to  secure  to  the  purchaser  of  the  good  will 
of  a  trade  or  business  a  guaranty  against 
the  competition  of  the  former  proprietor. 
When  this  object  Is  accomplished  It  will  not 
be  presumed  that  more  was  Intended.'  May- 
nard,  J.,  In  Greenfield  v.  Gllman,  140  N.  T> 
168,  35  N.  E.  435.  'In  the  Instance  of  busi- 
ness of  such  character  that  It  presumably 
cannot  be  restrained  to  any  extent  what* 
ever  without  prejudice  to  the  public  Interest, 
courts  decline  to  enforce  or  sustain  contracts 
imposing  such  restraint  however  partial, 
because  In  contravention  of  public  policy. 
This  subject  Is  much  considered  and  the  au- 
thorities cited  In  Transportation  Company  v. 
Pipe  Line  Co.,  22  W.  Va.  600,  46  Am.  Rep. 
527 ;  Gas  Co.  v.  Gas  Co.,  121  111.  680,  13  N. 
E.  109,  2  Am.  St  Rep.  124;  Telegraph  Co. 
V.  Telegraph  Co.,  66  Ga.  160,  38  Am.  Rep. 
781.'  Fuller,  C.  J.,  In  Gibbs  v.  Gas  Co.,  130 
U.  S.  396,  9  Sup.  Ct  653,  32  L.  Ed.  079.  In 
the  cases  last  cited  It  is  apparent  from  the 
very  names  of  the  corporations  engaged  In 
the  litigation  that  the  business  Involved 
was  of  such  a  nature  that  any  restraint 
put  upon  it  whatsoever  was  a  prejudice  to 
the  public  Interests  and  as  Is  well  settled  la 
cases  of  that  character,  the  courts  would  de- 
cline on  the  ground  of  public  policy  to  en- 
force a  covenant  In  restraint  of  such  a  trade. 
In  the  use  of  gas,  water,  light  or  telegraph 
or  telephone,  and  businesses  of  similar  char- 
acter, the  courts  will  properly  refuse  to 
enforce  restraining  covenants.  It  Is  evident 
from  the  foregoing  Incomplete  and  unsatis- 
factory resume  of  authorities  that  the  cases, 
are  In  hopeless  conflict  The  Massachusetts 
cases  cannot  be  reconciled  with  the  recent 
decisions  of  the  Supreme  Court  of  the  United 
States  or  of  the  Supreme  Court  of  New 
York. 

"In  the  case  of  GIbbs  v.  Consolidated  Gas 
Co.  of  Baltimore,  130  U.  S.  396,  0  Sup.  Ct 
663,  32  L.  Ed.  079,  which  Involved  the  con- 
struction of  an  agreement  between  gas  com- 
panies both  of  which  were  exercising  public 
franchises,  as  stated  by  the  court  It  was  an 
agreement  for  the  abandonment  by  one  of 
the  companies  of  Its  discharge  of  Its  duties 
to  the  public.  The  supplying  of  Illuminating 
gas  is  a  business  of  a  public  nature  to  meet 
a  public  necessity.  It  is  not  a  business  liko 
that  of  an  ordinary  corporation  engaged  in 
the  manufacture  of  articles  that  may  he 
furnished  by  an  individual  effort  Citing 
cases,  among  others,  St.  Louis  v.  St  Louis 
Gas  Lii;ht  Co.,  70  Mo.  69.  'Hence,'  continues 
the   court,    'while    it   Is   justly   urged   that 
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those  rnles,  which  say  that  a  given  contract 
is  against  public  policy,  shonld  not  be  ar- 
bitrarily extended  so  as  to  Interfere  wlfli 
the  freedom  of  contract,  yet,  In  the  Instance 
of  business  of  snch  character  that  It  pre- 
sumably cannot  be  restrained  to  any  extent 
whatever  without  prejudice  to  the  public 
Interest,  courts  decline  to  enforce  or  sus- 
tain contracts  imposing  snch  restraint,  how- 
ever partial,  because  in  contravention  of 
public  policy.'     Citing  cases. 

"In  criticising  the  leading  case  of  Mitchel 
against  Reynolds,  1  P.  Williams  181,  the  court 
says:  The  decision  In  that  case  was  made 
under  a  condition  of  things  and  state  of 
society  different  from  those  which  now  pre- 
vail, and  the  rule  laid  down  is  not  regarded 
u  Inflexible,  and  has  been  considerably 
modified.  Public  welfare  is  first  considered, 
and.  If  it  be  not  involved,  and  the  restraint 
upon  one  party  Is  not  greater  than  pro- 
tection to  the  other  party  requires,  the  con- 
tract may  be  sustained.  The  question  is 
whether,  under  the  particular  circumstances 
of  the  case,  and  the  nature  of  the  particular 
contract  involved  in  it,  the  contract  is  or 
is  not  unreasonable.'  To  the  same  effect 
is  the  opinion  of  Bradley,  X,  in  the  Naviga- 
tion C!ompany  against  Winsor,  87  U.  S.  64, 
22  Lk  Ed.  816,  in  which  the  following  lan- 
guage occurs:  'Cases  must  be  Judged  ac- 
cording to  their  drcomstances,  and  can  only 
be  rightly  Judged  when  the  reasons  and 
grounds  for  the  rule  are  carefully  consider- 
ed- The  two  principal  grounds  upon  which 
the  doctrine  Is  founded  that  a  contract  In 
restraint  of  trade  is  void  as  against  public 
policy,  are:  (1)  The  injury  to  the  public 
by  being  deprived  of  the  restrained  party's 
industry;  (2)  the  Injury  to  the  party  him- 
self, by  being  precluded  from  pursuing  his 
occupation,  and  thus  preventing  him  from 
supporting  himself  and  family.  It  is  evident 
'that  both  these  evils  occur  when  the  con- 
tract is  general,  not  to  pursue  one's  trade 
at  all,  or  not  to  pursue  it  in  the  entire  realm 
or  country.  The  country  suffers  the  loss  in 
both  cases.  And  the  party  Is  derived  of 
bis  occupation,  or  is  obliged  to  expatriate 
himself  In  order  to  follow  It  A  contract 
that  is  open  to  such  a  grave  objection  is 
clearly  against  public  policy,  but,  if  neither 
of  these  evils  ensue,  and  if  the  contract  is 
founded  on  a  valid  consideration  and  a  rea- 
sonable ground  of  benefit  to  the  other  party, 
it  is  free  from  objection  and  may  be  en- 
forced.' 

"In  the  case  of  Leslie  v.  Lorillard  et  al., 
110  N.  Y.  619,  18  N.  E.  363,  1  L.  R.  A.  466, 
Gray,  J.,  In  delivering  the  opinion  of  the 
court,  says:  The  tendency  of  modem 
thought  and  of  the  decisions  has  been  no 
longer  to  uphold  in  its  strictness  the  doc- 
trine which  formerly  prevailed  in  respect 
to  agreements  in  restraint  of  trade.  The  se- 
verity with  which  such  agreements  were  at 
first  treated  l>ecame  more  and  more  relaxed 
by  exceptions  and  qualifications.    This  change 


was  gradual,  and  may  be  considered  perhaps 
as  due  mainly  to  the  growth  and  spread  of 
the  industrial  activities  of  the  world,  and  to 
enlarged  commercial  facilities,  which  ren- 
der such  agreements  less  dangerous  as  tend- 
ing to  create  monopolies.  The  earlier  doc- 
trine, of  course,  obtained  In  respect  to  agree- 
ments between  Individuals.  The  limitation 
which  became  imposed  was  ttiat  the  agree- 
ment should  operate  as  to  a  locality  and 
not  as  to  the  whole  land.  In  later  times 
the  danger  in  such  agreements  seems  only 
really  to  exist  when  corporations  are  parties 
to  them,  for  their  names  and  strength  would 
better  enable  them  to  buy  off  rivalry  and  to 
create  monopolies.  The  object  of  govern- 
ment, as  Interpreted  by  the  judges,  was  not 
to  interfere  with  the  free  right  of  man  to 
dispose  of  his  property  or  of  his  labor;  It 
was  to  protect  society  of  which  he  was  a  mem- 
ber, from  the  Injurious  consequences  of  his 
agreement;  whether  they  would  arise  from 
his  own  Improvidence  In  bargaining  away 
his  means  of  gaining  a  livelihood,  or  In  the 
deprivation  to  Boclety  of  the  advantages  of 
competition  In  skilled  labor.  At  the  pre- 
sent day  there  Is  not  that  danger,  or,  at 
least,  it  does  not  seem  to  exist  to  an  appreci- 
able extent,  except,  possibly  as  suggested 
in  the  case  of  corporations.'  The  conrt  oon- 
tinnes,  on  page  534,  of  110  N.  Y.,  on  page  366 
of  18  N.  E. :  "Under  the  authority  of  the 
Diamond  Match  Company  Case,  supra,  it  may 
be  said  that  no  cmitracts  are  void  as  being 
in  general  restraint  of  trade,  whether  they 
operate  simply  to  prevent  a  party  from  en- 
gaging or  competing  In  the  same  business.' 
It  is  there  said:  To  the  extent  that  the 
contract  prevents  the  vendor  from  carry- 
ing on  the  particular  trade,  it  deprives  the 
community  of  any  benefit  It  might  derive 
from  his  entering  Into  competition.  But 
the  business  Is  open  to  all  others,  and  there 
is  little  danger  that  the  public  will  suffer 
harm  from  lack  of  persons  to  engage  in  a 
profitable  Industry.  Such  contracts  do  not 
create  monopolies.  They  confer  no  special  or 
exclusive  privileges.' 

"In  this  state,  as  early  as  1853,  in  the  case 
of  Presbury  v.  Fisher  et  al.,  18  Mo.  60,  the 
facts  were  that  the  defendants  were  publish- 
ers of  the  'Counterfeit  Detector.'  The  plain- 
tiff purchased  the  interest  of  the  defendants 
In  the  paper,  and,  for  valuable  consideration, 
they  bound  themselves  that  neither  they  nor 
Clark  (the  then  editor  of  the  paper),  should 
thereafter  be  engaged  in  the  business  of  pub- 
lishing any  such  paper.  There  was  a  breacli 
of  the  bond,  and  suit  was  instituted  In  which 
the  plaintiff  recovered  a  verdict,  and  the 
Judgment  was  arrested  on  the  ground  that 
the  bond  was  void  as  being  in  restraint  of 
trade.  Scott,  J.,  in  delivering  the  cqplnton 
of  the  court,  says:  'There  Is  nothing  so  im- 
portant in  the  rule  of  law  that  avoids  con- 
tracts in  restraint  of  trade  that  should  ren- 
der null  an  obligation  made  for  a  valuable 
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consideration  to  another,  on  the  condition 
that  a  third  person  should  not  carry  on  a 
particular  trad&  There  Is  no  practical  man 
who  would  not  smile  at  the  conceit  that  the 
public  welfare  would  Bu.stain  an  Injury  by 
enforcing  an  obligation  lil^e  that  involved  In 
the  present  case.  The  liberality  of  our  laws 
In  suffering  every  man  to  engage  In  any 
trade  or  occupatl<xi  he  may  think  best,  with- 
out any  previous  apprenticeship,  has  blunted 
our  perception  of  the  utility  of  the  principle 
which  avoids  contracts  made  In  re.~tralnt  of 
trade.'  In  speaking  of  the  English  leading 
case,  the  court  observes:  That  the  plea  fil- 
ed by  the  defendant  was  that  the  defendant 
was  a  baker  by  trade;  that  he  had  served  an 
apprenticeship  to  It,  by  reason  whereof  the 
bond  was  void  In  law.  When  It  Is  consid- 
ered that  formerly  by  an  early  statute  in 
X^ngland,  every  person  was  prohibited  from 
engaging  In  any  trade  without  having  pre- 
Tionsly  served  a  long  apprenticeship  to  It, 
the  justice  and  propriety  of  the  rule  com- 
mends Itself  to  every  one.  But,  under  our 
laws,  its  force  Is  not  felt  It  has  no  bold 
on  the  respect  of  the  community.  If  there 
Is  an  opening  for  any  trade  or  business,  how 
little  is  the  community  affected  by  the  agree- 
ment of  one  that  another  should  not  engage 
In  it,  when  it  is  free  for  all  others7  It  Is 
evident  from  the  reasoning  of  the  court  In 
the  Presbury  Case  that  our  own  Supreme 
Court  refused  to  follow  the  Mltchel  Case  long 
before  the  courts  in  New  York,  and  the  rea- 
soning In  that  case,  it  seems  to  me,  In  this 
day  and  generation  Is  unanswerable.  Al- 
thougb  the  court  admits  for  the  sake  of  ar- 
gument that  the  bond  was  Ineffectual  or 
might  be  considered  ineffectual  or  void  as  to 
Fisher  and  Bennet,  it  is  too  clear  for  dispute 
tbat,  if  necessary  to  uphold  Its  decision,  the 
court  would  not  have  hesitated  to  declare 
the  bond  enforclble  In  Its  full  terms.  The 
reasoning  of  the  court  to  my  mind  dem- 
onstrates tbat  conclusion. 

"In  the  case  of  Gill  t.  Ferls,  82  Mo.,  loc. 
dt  165,  the  court,  answering  the  contention 
that  the  contract  Is  void,  says:  'It  will  be 
observed  that  the  restraint  Imposed  upon  de- 
fendant is  not  that  be  would  not  at  any  time 
or  at  any  place  engage  In  the  line  of  busi- 
ness he  had  been  conducting,  but  only,'  etc. 
It  is  true,  In  the  GUI  Case  the  contract  was 
limited  In  time  and  place. 

"In  the  case  of  Wiggins  Ferry  Co.  v.  C.  A 
A.  Ry.  Co.,  reversing  the  same  case  on  ap- 
peal from  the  St  Louis  Court  of  Appoals, 
the  Supreme  Court  in  73  Mo.  889,  38  Am. 
Rep.  519,  In  its  opinion,  in  discussing  the 
contract  says:  'It  was  no  concern  of  the 
public  what  particular  ferry  should  be  em- 
ployed by  defendant  as  an  instrumentality 
for  the  prompt  passage  over  the  river  of  all 
freight  and  passengers  requiring  such  transit 
provided  the  one  employed  was  In  all  re- 
spects sufficient  to  accompilsh  such  purpose, 
without  Imposing  any  additional  burdens  on 


the  shipper.  This  restriction,'  says  the  court; 
is  not  general  as  to  space,  but  only  partial 
and  special,  and  it  is  only  when  a  contract 
Is  granted  for  general  restraint  of  trade  that 
it  will  be  held  Illegal  and  void,'  bat  Is  other- 
wise If  the  restraint  be  partial  and  reason- 
able. The  salutary  rule  that  a  contract 
^gainst  public  policy  or  interest  will  be  en- 
forced was  adopted  to  conserve  the  best  In- 
terests of  society  and  the  state,  and  the  par- 
ty who  Invokes  it  as  a  shield  behind  which 
to  hide  and  protect  himself  against  the  dam- 
ages attachable  to  the  breach  of  a  contract — 
especially  when  such  party  Is  In  full  and  free 
enjoyment  of  all  the  fruits  of  the  contract 
— must  make  it  clearly  manifest  to  the  mind 
of  the  court  that  the  obligations  Imposed  by 
it  are  condemned  by  the  rule.' 

"In  the  Maliinckrodt  Chemical  Works 
against  Nemnich,  83  Mo.  App.  6,  the  court 
cites,  among  other  cases,  the  Diamond  Match 
Co.  Case,  108  N.  S.  473,  13  N.  B.  418. 
00  Am.  Rep.  464:  'Where  there  are  special 
circumstances  rendering  the  restriction  rea- 
sonable and  useful,  and  the  promisor  Is  not 
restrained  more  tlian  is  needful  for  the  pro- 
tection of  the  promisee,  a  contract  in  re- 
straint of  trade  supported  by  a  valid  coo- 
slderatlon  will  be  upheld,  and  the  reasonable- 
ness of  the  limitation  as  to  q>ace  will  be 
Judged  by  the  extent  of  the  territory  which 
the  trade  takes  In  and  of  the  nature  of  the 
articles  to  which  the  restraint  applies.' 

"Considering  the  liberal  trend  which  our 
Supreme  Court  took  In  probably  the  first  case 
which  came  before  it  upon  this  subject  It 
Is  not  at  all  surprising  that  the  Supreme 
Court  and  the  Court  of  Appeals  in  the  vast 
majority  of  cases  which  have  come  before 
them  have  sustained  the  validity  of  all  con- 
tracts which  would  undoubtedly  have  been 
condemned  by  the  leading  English  case,  and 
the  courts  of  this  country  which  have  follow- 
ed it  The  best  statement  of  the  rules  of 
tew  relating  to  contracts  In  restraint  of 
trade,  In  my  opinion.  Is  to  be  found  In  High 
on  Injunctions,  vol.  2,  {  1167,  wherein  the 
author  states  that:  'The  law  upon  the  sub- 
ject has  undergone  three  distinct  stages  of 
development:  The  earlier  doctrine  regarded 
all  contracts  restricting  one  in  the  exercise 
of  bis  trade  or  profession  as  contrary  to 
public  policy  and  void  whether  the  restric- 
tion was  total  or  partial;  the  second,  or  In- 
termediate stage,  was  that  In  which  the 
courts,  while  still  holding  contracts  In  gen- 
eral restraint  of  trade  to  be  void,  yet  recog- 
nized the  validity  of  such  agreements  wlien 
the  restraint  was  only  partial,  being  limit- 
ed as  to  the  conditions  of  time  and  space, 
reasonable  in  its  nature,  and  founded  upon 
Buflaelent  consideration,  and  In  such  cases  re- 
lief by  Injunction  has  been  freely  granted 
to  prevent  a  breach  of  the  understanding; 
the  third,  and  what  may  be  termed  the  ex- 
isting state  of  the  law,  as  deduced  from  the 
latest  English  and  American  authorities.  Is 
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that  which  recoguizes  and  enforces  cove- 
nants of  this  nature,  even  though  the  re- 
straint is  general  throughout  an  entire  state 
or  country,  provided  It  is  founded  upon  a 
sufficient  consideration  and  Is  not  unreason- 
able in  view  of  the  nature  and  extent  of  the 
business  ,of  the  covenantee.  The  present 
tendency  of  the  courts  Is  to  construe  and  to 
enforce  &uch  contracts  with  reference  to  the 
wider  scope  and  area  of  business  enterprises 
as  extended  by  the  agencies  of  steam  and 
electricity  in  modem  times.  If,  tharefore, 
the  restrictive  covenant  Is  no  broader  than 
the  nature  and  necessities  of  the  business  In 
question,  and  affords  no  more  than  a  rea- 
sonable protection  to  the  covenantee^  the 
courts  now  freely  extend  relief  by  injunc- 
tion, even  though  In  many  cases  the  cove- 
nant Is  not  limited  in  area.'" 

The  contention  that  defendant  was  doing 
nothing  more  than  following  her  trade  as  a 
jacket  maker  for  wages  Is  not  borne  out  by 
the  evidence.  Defendant  set  up  the  business, 
procured  the  signs  painted  and  so  placed  In 
front  of  her  place  of  business  as  to  lead  her 
former  customers  to  believe  the  old  Angelica 
Company  was  continuing  its  business,  and 
her  presence  as  manager  and  saleswoman 
confirmed  the  Impression  sought  by  her  to  be 
made,  and  resulted  In  a  loss  of  trade  to 
plaintiff.  There  Is  no  getting  away  from 
the  ctmcluslon  tliat,  until  restrained  by  the 
order  of  the  circuit  court,  defendant  was 
not  engaged  in  merely  earning  wages,  but 
In  the  management  of  a  business  she  cove- 
nanted not  to  engage  in  for  a  period  of  nine 
years. 

The  Judgment  is  affirmed.    All  concur. 


GRATH  V.  MOUND  CITT  ROOFING 
TILE  CO. 

(St  Lonia  Court  of  Appeals.    Missouri.    Dec. 
11,  1906.    Rehearing  Denied  Jan.  7, 1907.) 

1.    COnTBAOTB— CONSIDEBATION  —  SUBSEQITEirr 

AOBBKMBRT. 

Where  the  original  agreement  regarding  the 
salary  of  the  secretary  of  a  corporation  stipu- 
lates when  the  salary  shall  begin,  a  subeeqaent 
agreement  providing  for  payment  of  salary  only 
when  payment  may  be  made  from  the  operating 
expenses  of  the  corporation  must,  to  be  valid, 
be  supported  by  a  consideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  11.  Contracts,   IS  220.  221.] 

1  Saub. 

A  subsequent  agreement,  not  derladng  from 
the  original   agreement   in   any    material   par- 
ticular, need  not  be  supported  by  a  considera- 
tion. 
8.  EviDKNOK— Paboi.  Evidknox— Reoobds  of 

COBPORATIONS— ADDINO     TO     UkOOBDS— AD- 
MIRSIBTLITT. 

Where  the  minntes  of  a  corporation  re- 
cited that  the  salary  of  Its  secretary  should 
begin  on  a  date  specified  but  did  not  state  the 
amount  of  the  salary  or  when  it  should  be  paid, 
parol  evdence  of  the  amount  of  the  saiar? 
and  when  the  same  should  be  paid  was  ad- 
missible as  adding  to  an  incomplete  memo- 
randum of  a  contract  shown  by  the  minutes. 


4.   APPEAIr-ExCLUSIOH  OF  EVIDKROB— PbUU- 
DICIAL  EbBOB. 

Where  the  court  excluded  evidence  tdating 
to  the  main  issne,  the  decision  of  wliich  Iqr 
the  jur^  turned  on  the  weight  of  the  evidence, 
the  action  of  the  court  was  erroneous  thougik 
the  evidence  was  cumulative. 

Appeal  from  St  Louis  Circuit  Court;  Robt 
M.  Foster,  Judge. 

Action  by  Walter  P.  Grath  against  ttw 
Mound  City  Roofing  Tile  Company.  From  a 
Judgment  for  plaintiff,  deffendant  appeals. 
Reversed  and  remanded. 

David  Goldsmith,  for  appellant  Hickman 
p.  Rogers,  for  respondent 

GOODB,  J,  Plaintiff  seeks  to  recover  sal- 
ary alleged  to  be  due  blm  from  the  defend- 
ant corporation  for  the  months  from  July  1, 
1908,  to  July  1,  1904.  The  compensation 
asked  is  for  services  rendered  In  keeping 
books,  attending  to  correspondence,  and  man- 
aging the  business  of  the  company.  That 
plaintiff  devoted  his  time  steadily  to  the 
company's  affairs  was  established  by  testi- 
mony which  showed  he  was  In  attendance  at 
the  company's  office  looking  after  its  affairs 
every  day  during  business  hours  throughout 
the  period  covered  by  the  suit  Plaintiff 
was  one  of  the  promoters  of  the  corporation, 
and  bad  agreed,  In  consideration  of  the  Is- 
suance to  him  of  $5,000  of  the  capital  stock 
as  fully  paid,  to  give  his  services  gratis  to 
the  company  until  It  could  afford  to  pay  for 
them.  He  held  In  all  $12,600  worth  of 
stock  out  of  $62,000  issued  shares,  and  was 
Interested  in  the  prosperity  of  the  enterprise. 
a%e  company  was  formed  In  December,  1902, 
and  plaintiff  attended  to  Its  affairs  without 
compensation  until  July,  1903.  The  minutes 
of  the  meeting  of  the  directors  Show  that  on 
the  20th  of  that  month  the  following  resolu- 
tion was  adopted:  "Mr.  Hunklns  made  a 
motion  that  the  secretary's  pay  and  salary  Is 
to  begin  on  July  1,  1903;  this  motion  was 
carried."  Grath  was  the  person  deslgEnated 
as  secretary.  He  testified  that  no  amount 
of  salary  was  fixed;  but  that  It  was  agreed 
at  the  meeting  when  the  resolution  was 
adopted,  the  salary  should  be  fixed  by  an 
agreement  between '  him  and  the  president 
of  the  company,  who  was  absent  from  the 
meeting.  Plaintiff  swore  that  on  the  follow- 
ing September,  1903,  he  and  Ruckert,  the 
president,  agreed  his  salary  should  be  $125 
a  month,  and  run  from  July,  1903,  In  ac- 
cordance with  the  resolution.  Thereafter 
plaintiff  entered  his  salary  each  month  as  a 
debit  against  the  company  and  by  June,  1904, 
the  charges  in  bis  favor  amounted  to  $1,375. 
No  money  was  paid  him  meanwhile.  On 
June  16,  1904,  the  following  resolution  was 
adopted  by  tiie  board  as  the  minntes  show: 
"Owing  to  poor  health,  the  secretary  asked 
to  be  relieved  from  active  duty,  the  secre- 
tary agreeing  to  help  Instruct  and  break  in 
new  men.  It  was  also  agreed  that  the  pres- 
ent secretary's  salary  be  diacoutlnued  after 
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June  1,  1904,  and  that  no  salary  wonld  b« 
asked  for  serrlces  In  the  month  of  June.  It 
was  agreed  and  understood  that  the  amount 
«f  $1,875  for  salary  standing  to  tlie  credit 
«f  the  secretary  vrould  be  paid  as  fast 
as  same  could  be  paid  from  operating  ex- 
penses." The  two  resolutions  we  have  quot- 
ed were  both  written  on  the  mlnutebook 
by  plaintiff,  but  the  first  one  was  attested  by 
the  signature  of  the  vice  president,  as  well  as 
plalntUTs  own  signature,  the  second  being 
attested  only  by  the  signature  of  plaintiff 
as  secretary.  Oral  testimony  was  received 
from  some  of  the  directors  to  show  Grath 
agreed  on  July  20,  1903,  when  the  resolution 
allowing  him  a  salary  was  passed,  to  take 
credit  for  Hm  salary  on  the  books  of  the 
compnny  until  It  "was  on  a  paying  basis." 
Grath  swore  no  such  agreement  was  made. 
This  oral  testimony  was  first  objected  to, 
plaintiff's  counsel  Insisting  the  minutes  of  the 
board  meeting  were  conclusive,  but  the  ob- 
jection was  withdrawn  and  two  of  the  di- 
rectors permitted  to  testify.  When  another 
director  was  Interrogated  on  the  same  sub- 
ject, counsel  renewed  the  objection  and  the 
court  made  this  ruling:  "The  minutes  them- 
selves are  in  evidence,  and,  under  the  plead- 
ings as  they  stand,  I  don't  think  they  can  be 
contradicted,  as  I  said  this  morning,  added 
to,  or  amended."  Other  testimony  as  to 
the  agreement  with  plaintiff  about  his  salary 
was  excluded  on  objection  of  bis  counsel.  In 
testifying  in  regard  to  the  resolution  of  June 
16,  1904,  plaintiff  said:  "The  agreement 
was  that  I  was  to  get  my  money;  that  the 
company  was  to  pay  it  as  fast  as  they  conld 
pay  it  to  me;  whenever  they  could  spare 
any  money,  they  were  to  pay  It  to  me." 
It  ehonld  be  remembered  this  testimony  was 
given  regarding  what  the  agreement  intend- 
ed by  the  resolution  of  1904  was;  the  date 
when  plaintiff  left  the  service  of  the  com- 
pany. It  ought  to  be  remembered,  too,  that 
some  oral  testimony  was  excluded,  both  as  to 
this  agreement  and  also  as  to  the  full  terms 
of  the  original  agreement  referred  to  in 
the  resolution  of  July  20,  1903.  If,  In  fact, 
the  original  agreement  regarding  plaintiff's 
salary  contained,  as  he  swore,  no  other 
terms  than  are  shown  by  the  minutes  of 
July  20th,  which  stated  the  salary  was  to 
begin  on  July  Ist  of  said  year,  a  subsequent 
agreement  in  June,  1904,  providing  for  pay- 
ment of  salary  only  when  payment  conld 
t>e  made  from  the  operating  expenses  of  the 
company,  would  be  unsupported  by  a  con- 
sideration, and,  being  an  attempted  alteration 
of  the  first  contract,  under  which,  as  shown 
toy  the  minutes,  the  salary  however  payable, 
was  certainly  not  dependent  on  the  com- 
pany's financial  condition,  could  not  deprive 
plaintiff  of  8  right  to  recover  according  to 
the  original  terms.  Montgomery  Co.  v.  Aucfa- 
ley,  92  Mo.  126,  4  S.  W.  425;  Maefarland  v. 
Helm,  127  Mo.  327,  29  S.  W.  1080,  48  Am. 
St  Rep.  629.  But,  if  any  subsequent  ar- 
rangement, which  may  have  been  made,  de- 


viated from  the  original  on*  in  no  material 
particular.  It  would  need  no  new  considera- 
tion. Wollman  y.  Loewen,  06  Mo.  App.  299, 
70  S.  W.  258.  Hence  the  agreement  of  which 
the  resolution  of  June  16,  1904,  was  evi- 
dence, was  valid  If  It  was  substantially  in 
accord  with   the  previous   understanding. 

A  question  arises  regarding  the  right  to 
show  by  oral  testimony  terms  of  the  agree- 
ment between  the  parties  not  emt>odied  in 
the  minutes  of  the  company.  Defendant  was 
a  private  corporation  and  the  statutes  pre- 
scribed nothing  al>ont  what  the  minutes  of 
Its  meetings  should  show,  or  how  fully  they 
should  be  kept  The  record  of  the  resolution 
of  July  20,  1903,  did  not  purport  to  be  a 
complete  expression  of  the  agreement  regard- 
ing plaintiff's  compensation,  for  It  merely 
recited  the  adoption  of  a  motion  that  his 
salary  should  begin  on  July  1,  1903,  stating 
neither  how  much  the  salary  should  be  or 
when  It  should  be  paid.  Plaintiff's  own  tes- 
timony shows  the  minutes  omitted  part  of 
the  agreement,  to  wit,  how  the  amount 
should  be  fixed,  there  being  an  understanding 
that  he  and  the  president  should  agree  on 
the  amount  In  view  of  these  facts,  all  we 
need  decide  on  this  subject  at  present  is  that 
the  oral  evidence  was  competent,  as  It  did 
not  contradict  but  merely  filled  out  the  In- 
complete memorandum  of  the  contract 
shown  by  the  minutes.  Davis  v.  Scovem, 
ISO  Mo.  303,  32  S.  W.  986;  St  Louis  Raw- 
hide Go.  V.  Hill,  72  Mo.  App.  142;  Kalama- 
zoo, etc.,  Co.  V.  Macallster,  40  Mich.  84; 
Sears  v.  Elevated  Ry.,  152  Mass.  151,  25  N. 
E.  98,  9  Xj.  R.  a.  117;  Tibbals  v.  Mt  Olymp- 
us Co.,  10  Wash.  829,  38  Pac.  1120.  Evi- 
dence was  admitted  tending  to  show  the 
first  arrangement  made  July  20, 1903,  was  for 
the  payment  of  a  salary  to  plaintiff  as  soon 
as  the  company  "was  on  a  paying  basis." 
The  evidence  on  this  point  was  contradictory, 
plaintiff  asserting  there  was  no  such  oral 
qualification  of  the  contract  shown  by  the 
minutes,  and.  If  he  swore  truly,  the  salary 
was  payable  at  reasonable  intervals,  prob- 
ably monthly.  We  hold  the  court  erred  In 
excluding  some  of  the  testimony  offered  by 
defendant  to  show  what  the  agreement  was. 
It  Is  no  answer  to  this  assignment  of  error 
to  !fay  the  excluded  evidence  would  have  been 
cumulative.  It  related  to  the  main  Issue, 
the  decision  of  which  by  the  Jury  turned 
on  the  weight  of  the  evidence  introduced  by 
the  respective  parties.  Nelson  v.  Wallace, 
67  Mo.  App.  307.  Courts  sometimes  treat  the 
exclusion  of  competent  but  cumulative  evi- 
dence as  harmless  error,  but  not  always,  and 
we  think  it  should  not  be  so  treated  In  this 
case.  The  Issue  to  which  the  testimony  was 
directed  controlled  the  verdict  In  connec- 
tion with  the  resolution  of  June  16,  1904, 
plaintiff  swore  It  was  understood  he  was  to 
get  his  money  as  fast  as  the  company  could 
spare  it  As  said,  this  agreement  was  only 
valid  provided  it  was  pursuant  to,  and  not 
In  displacement  of,  the  original  agreement 
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On  a  fall  view  of  the  eridence  the  case 
Itresented  three  possible  contracts:  First,  an 
original  agreement  supported  by  plaintiff'! 
testimony  and  providing  for  payment  of  his 
salary  from  July  1,  1008,  without  reference 
to  the  ability  of  the  company  to  pay.  If  this 
was  found  to  be  the  arrangement  then  made, 
plaintiff  was  entitled  to  Judgment  Second, 
an  original  agreement  for  his  salary  to  begin 
July  1,  1903,  but  not  be  paid  until  the  com- 
pany was  on  a  paying  tmsis,  as  witnesses  for 
defendant  swore.  If  the  Jury  found  such 
was  the  first  arrangement,  they  could  not  give 
a  verdict  for  plaintiff  unless  be  adduced  evi- 
defnce  to  satisfy  them  the  company  was  earn- 
ing a  profit  Third,  an  agreement  as  eviden- 
ced by  the  resolution  of  June  16,  1904,  and 
found  to  have  been  made  pursuant  to  an  orig- 
inal understanding,  and  therefore  to  rest  on 
a  consideration  that  plaintiff's  salary  should 
lie  payable  as  fast  as  it  could  be  taken  out 
of  the  operating  expenses,  an  expression  we 
agree  with  the  trial  court  in  talcing  to  mean 
as  fast  as  the  salary  could  be  spared  from 
the  operating  expenses  of  the  company. 
Plaintiff's  own  testimony  shows  he  so  under- 
stood it  Whatever  the  agreement  may  have 
been  in  regard  to  deferring  the  payment  of 
his  salary,  and  whether  it  was  to  be  deferred 
until  the  company  "was  on  a  paying  basis," 
or  until  it  could  be  spared  from  operating 
exi>en8es  without  crippling  the  company,  the 
directors  had  no  absolute  option  as  to  when 
they  should  pay.  They  were  bound  to  deal 
with  plaintiff  In  good  faith  and  could  not 
exercise  on  arbitrary  discretion  against  him. 
Whenever  the  contingency  on  which  his  claim 
to  salary  accrued,  the  company  was  obliged 
to  pay. 

In  view  of  our  ruling  in  regard  to  excluded 
testimony,  and  because  the  case  can  be  re- 
tried In  accordance  with  our  opinion,  it  is 
unnecessary  to  consider  the  instructions. 

The  Judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


AMERICAN  HARDWOOD  LUMBER  CO.  v. 
DENT. 

(St.   Loiiin   Court   of  Appeals.    Missouri.    Oct 
80,  1906.    Rehearing  Denied  Jan.  7,  1907.) 

1.  TBIAI/— Heabing  bt  Coubis— Dkolaxations 

or  Law. 

On  trial  by  the  court  the  refnsal  to  declare 
that  if  the  agent  of  a  purchaser  represented  that 
the  prices  stated  in  the  contract  of  sale  were 
the  true  market  prices,  but  that  the  prices 
stated  were  substantially  less  tlian  the  market 
prices,  and  that  the  seller  had  no  knowledge 
as  to  the  actual  market  prices,  and  lo  advised 
the  agent  or  the  agent  knew  from  other  sources 
that  the  seller  relied  on  his  representatlona  and 
knew  that  the  prices  he  gave  were  not  the 
market  prices,  the  verdict  should  be  in  favor  of 
the  seller,  in  an  action  by  the  buyer  for  breach 
of  the  contract,  was  not  cnred  by  a  declaration 
that  there  could  be  no  Judgment  for  the  seller 
unless  these  facta  were  fonnd. 

[Si.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  U  901,  902.1 


2.  Saus  —  Fraud  —  RKPBKBEiiTATioirs  as  to 
Market  Price— Matters  o*  Fact  ob  Opin- 
ions. 

Where  a  seller  of  lumber  stated  to  the 
agent  of  the  buyer  that  be  did  not  know  its 
market  price,  and  would  rely  on  the  agent's 
statement  as  to  what  the  market  price  was,  the 
agent's  statement  of  the  prios  was  not  a  mere 
expression  of  opinion,  but  was  a  statement  ot 
fact 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  {  67.1 

S.  Sams— RxscissioR— Right  ov  Sbujs. 

It  la  not  essential  to  a  rescission  of  a  con- 
tract of  sale  by  the  seller  that  fraudulent  mis- 
statements by  the  buyer's  agent  should  have 
been  the  sole  inducement  for  entering  Into  the 
contract  but  only  that  the  false  representations 
were  Intentionally  made,  and  that  the  seller 
relied  on  them  and  the  deception  contributed 
toward  inducing  him  to  enter  mto  the  contract 
[E^d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  H  66.  74.] 

Appeal  from  St  Louis  Circuit  Court;  Matt 
O.  Reynolds,  Judge. 

Action  by  the  American  Hardwood  Lum- 
ber Company  against  R.  K.  Dent  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

R.  P.  ft  C.  P.  Williams,  for  appellant 
Muench,  Walther  ft  Muencb,  tor  respondent 

GOODE,  J.  Plaintiff  sues  for  the  breach 
of  a  contract  In  which  defendant  agreed  to 
manufacture,  sell,  and  deliver  to  plaintiff,  at 
Newton,  Miss.,  prior  to  January  1,  1903, 
6,000  feet  of  hardwood  lumber  of  various 
kinds  and  grades.  The  contract  was  written, 
and  was  dated  August  21,  1902.  Defendant 
admitted  the  execution  of  the  contract  and  Its 
nonperformance,  alleging  that  It  was  voidable 
because  obtained  from  defendant  by  fraud. 
The  allegations  in  support  of  this  defense  are 
that  defendant  had  no  knowledge  of  the  value 
of  the  kinds  of  lumber  set  out  In  the  contract 
and  during  the  negotiation  between  himself 
and  plaintiff  so  advised  the  latter ;  that  plain- 
tiff stated  to  defendant  that  the  prices  for  the 
different  kinds  of  lumber  agreed  to  be  fur- 
nished were  the  market  prices  then  ruling, 
and  on  such  knowledge  and  information  the 
contract  was  closed;  that  the  prices  stlpn- 
lated,  In  consequence  of  plalntifTs  false  repre- 
sentations! and  defendant's  reliance  thereon, 
were  much  below  the  market  prices  at  the 
time,  as  plaintiff  well  knew,  and  by  reason 
thereof  the  contract  never  became  operative. 
It  was  further  alleged  that  at  the  time  of 
and  prior  to  making  the  contract  defendant 
was  engaged  in  the  manufacture  and  sale  of 
softwood  lumber  and  plaintiff  was  a  dealer 
in  hardwood  lumber;  that  plaintiff  came  to 
Mississippi  and  Induced  defendant  to  enter  in- 
to the  contract  in  question,  defendant  inform- 
ing plaintiff  that  he  bad  no  knowledge  of 
the  value  and  prices  of  hardwood  lumber 
and  the  cost  of  manufacturing  the  same;  and 
that  defendant  relied  on  the  statements  of 
plaintiff  as  to  the  prices  and  values  of  the 
lumber.  The  contract  was  arranged  by  de- 
fendant and  plalntifTs  agent  George  H.  Got- 
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trlU.  A  pernsal  of  the  evidence  has  convinced 
U8  that  tbe  testimony  of  the  defendant  and 
•ome  other  testimony  for  him  tended  to  sup- 
port the  allegations  of  the  answer  that  de- 
fendant was  ignorant  of  the  prices  of  hard- 
wood inmber,  so  stated  to  CottrlU,  and  relied 
on  the  representations  made  by  CottrlU  re- 
garding the  prices  of  It,  and  that  those  prices 
were  considerably  below  the  real  prices,  and 
that  CottrlU  nndertook  to  give  defendant  the 
market  prices  as  the  basis  for  the  contract 
and  defendant  accepted  his  statement  as  true. 
The  testimony  for  the  plalntlfF  was  quite  to 
the  contrary,  and  goes  to  show  that  defend- 
ant did  not  rely  on  CottrlU's  statements,  and, 
farther,  that  the  latter  stated  the  true  market 
prices  for  the  different  grades  of  lumber  then 
current.  Defendant  never  entered  on  the  per- 
formance of  the  contract,  but  early  In  Septem- 
ber repudiated  It  by  letter.  No  question  Is 
raised  about  the  rescission  not  being  prompt 
The  letter  assigned  as  reasons  for  defendant's 
refusal  to  perform  that  the  agreed  prices  were 
too  low,  and  that  plaintiff  would  not  advance 
enough  money  on  lumber  out  and  piled  by 
defendant  to  enable  him  to  perform  the  con- 
tract Though  defendant's  letters  and  state- 
ments elicited  from  him  on  cross-examination 
materially  weakened  his  defense,  we  cannot 
•ay  the  judgment  was  so  obviously  for  the 
right  party  that  errors  committed  at  the  trial 
ought  to  be  disregarded.  In  view  of  the 
contradictory  testimony,  the  decision  of  the 
appeal  must  turn  on  the  declarations  of  law 
given  by  the  court;  the  cause  having  been 
tried  without  a  Jury.  Exceptions  were  saved 
to  the  rulings  on  the  declarations  requested; 
and  the  court  having  entered  Judgment  In 
plalntifTs  favor,  the  defendant  appealed. 

The  court  declared  there  could  be  no  Judg- 
ment for  defendant,  unless  it  was  found  that 
CottrlU  represented  the  prices  stated  in  the 
contract  were  the  true  market  prices;  that 
Bald  prices  were  substantially  less  than  the 
market  prices ;  that  defendant  had  no  knowl- 
edge as  to  the  actual  market  prices,  and  so 
advised  plaintiff's  agent  or  plalntlfTs  agent 
knew  from  other  sources  that  defendant  In 
making  the  contract  relied  on  CottrlU's  repre- 
sentations. But  the  court  refused  to  declare, 
at  defendant's  request  that  If  all  said  facts 
were  found,  and  also  that  the  agent  knew  the 
prices  he  gave  were  not  the  market  prices, 
and  by  reason  of  his  representations  that  they 
were  defendant  was  misled  and  deceived  to 
hlB  damage,  then  defendant  bad  the  right 
to  avoid  the  contract  and,  if  be  did  so,  the 
verdict  should  be  hi  his  favor.  That  the  re- 
quested declaration  correctly  stated  the  law 
and  the  existence  of  the  facts  it  mentioned 
entitled  defendant  to  rescind  the  contract  is 
not  denied.  Anstee  v.  Ober,  26  Mo.  App.  6G6, 
669 ;  14  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  91. 
But  the  declaration  given  at  plaintiff's  request 
is  said  to  have  enunciated  the  same  principles, 
and  therefore  the  one  requested  by  defendant 
would  have  been  superfluous.  We  cannot 
accept  that  proposition.    The  first  declaration 


stated  that  no  Judgment  could  be  given  for 
defendant  onleas  certain  facts  were  found, 
but  did  not  state  that  Judgment  should  be 
given  for  him  if  those  facts  were  found.  Now 
the  declaration  requested  by  defendant  assert- 
ed the  proposition  that  if  such  facts,  and.  In 
addition,  a  guilty  scienter  on  the  part  of  the 
agent,  were  found,  defendant  was  entitled  to 
Judgment  That  declaration  was  refused,  and 
hence  we  cannot  say  the  court  disposed  of  the 
case  on  the  theory  that  a  finding  of  the  facts 
It  recited  would  warrant  a  Judgment  in  de- 
fendant's favor.  The  natural  conclusion  from 
the  refusal  would  be  that  the  court  thought 
It  was  necessary  for  bim  to  establish,  not  only 
the  hypothesized  facts,  but  some  other  fact, 
before  he  would  be  entitled  to  Judgment 

It  may  be  doubted  If  a  statement  of  what 
the  market  value  of  an  article  Is,  Is  ever  a 
mere  estimate  of  value  by  the  speaker.  Cer- 
tainly the  alleged  statements  of  CottrlU  on 
that  subject  in  the  present  case  are  not  to  be 
treated  as  mere  expressions  of  opinion,  as 
plaintiff  contended,  but  as  assertions  of  fact,  if 
they  were  made  when  he  knew  defendant  was 
wholly  Ignorant  of  the  market  value  of  hard- 
wood lumber,  and  was  relying  on  CottrUl's 
expert  knowledge  for  enlightenment  Under 
those  circumstances  the  parties  were  not  deal- 
ing on  equal  terms,  but  one  was  putting  con- 
fidence in  the  other's  honesty  and  knowl- 
edge. Cahn  T.  Reld,  18  Mo.  App.  115; 
Stones  V.  Richmond,  21  Ma  App.  17.  Accord- 
ing to  Dent,  he  informed  CottrUI  that  he 
knew  nothing  as  to  the  value  of  hardwood 
lumber  and  was  compelled  to  rely  on  the  tat- 
ter's statements  In  fixing  the  market  prices; 
the  agreement  being  that  the  lumber  was 
to  be  furnished  by  defendant  at  those  prices. 

Neither  was  it  essential  to  a  rescission  of 
the  contract  by  defendant  that  fraudulent 
misstatements  by  plalntlff's'agent  should  have 
been  the  sole  Inducement  for  entering  Into  ■ 
the  contract  It  is  necessary  that  false  repre- 
sentations should  have  been  made  by  plain- 
tiff's agent  and,  in  view  of  what  the  answer 
avers,  intentionally  made,  and  that  defend- 
ant should  have  relied  on  them,  and  have 
been  deceived  by  them  so  far  that  the  de- 
ception contributed  toward  inducing  him  to 
enter  Into  the  contract  Benjamin,  Sales 
(6tta  Ed.)  p.  377;  Cahn  v.  Reld,  18  Mo.  App. 
116,  131,  et  seq.;  Becraft  v.  Grist  52  Mo. 
App.  589;  Bumham  v.  EUmore,  66  Mo.  App. 
617,  621. 

The  Judgment  Is  reversed  and  the  cause 
remanded.    All  concur. 


STATE  ex  Inf.  HADLBIT,  Atty.  Gen.,  v.  MER- 
AMBC  ROD  &  GUN  CLUB. 

(St  Loais   Court  of  Appeals.    Missouri.    Dec. 
22,  1906.) 

(3LUB8— Fbanohisbs— MistJSEB— FoBFEmna. 

After  tha  adoption  of  local  option  in  a 
city,  L.,  who  had  previously  ran  a  saloon  there, 
and  had  a  lease  for  several  vears  in  advance 
of  apartments  In  a  business  building,  was  in> 
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•trumental  In  organizing  defendant  corporation 
for  the  parpose  of  maintaining  a  social  dab 
to  promote  the  physical  development  of  its 
members,  train  them  in  athletics,  fidd  sports, 
etc.,  and  to  engage  In  social  intercourse  ■•  au- 
thorised b7  Rev.  St.  1899,  c.  12,  art  11.  Tbs 
corporation  was  formed  and  took  over  the  quar- 
ters previonsly  occupied  by  !>.,  after  which  he 
was  elected  first  club  steward,  and  afterwards 
secretary  and  treasurer,  at  a  salary  of  $75 
per  month.  He  was  instructed  to  procure  an 
"Ice  box,"  "glassware,"  tables,  chairs,  etc,  for 
the  use  of  the  club,  and  thereafter  fitted  np  the 
rooms  with  a  pool  table,  chairs,  tables,  punching 
be^,  boxing  gloves,  etc.  A  small  room  was  par- 
titioned off  in  which  were  Icept  the  ice  box, 
intoxicating  liquors,  and  cigars.  Tb«  club, 
though  pretending  to  maintain  an  organisation, 
did  not  do  so  in  fact,  but  sold  liquor  to  members, 
and  no  athletic  exhibitions  of  any  sort  were  ever 
held.  Held,  that  the  corporation  was  a  mere 
subterfuge  for  the  unlawful  sale  of  intoxicating 
liquors,  and  tiiat  its  charter  was  therefore 
suDject  to  forfeiture  for  misuser  of  its  fran- 
chises. 

Quo  warranto  by  the  state,  on  information 
of  Herbert  S.  Hadley,  Atty.  Gen.,  against 
the  Meramec  Rod  &  Gun  Qub,  to  cancel 
defendant's  charter  for  misuser  of  franchise. 
Relief  granted. 

Edward  D'Arcy  and  Albert  Chandler,  tor 
informant  Kortjohn  ft  Eortjohn,  for  re- 
qwndent 

NORTONI,  J.  This  Is  an  original  pro- 
ceeding. At  the  suit  of  the  Attorney  Gen- 
eral, a  writ  of  quo  warranto  was  awarded 
against  the  Meramec  Rod  &  Gun  Club,  cit- 
ing It  to  show  cause  why  Its  charter  should 
not  be  revoked  for  misuser  of  its  franchises, 
in  that  it  Is  alleged  to  be  engaged  In  the 
business  of  selling  liquor  In  violation  of  the 
local  option  law,  and  to  that  end  maintains 
a  resort  In  the  nature  of  a  barroom  and  grog- 
shop in  the  city  of  Kirkwood.  The  respond- 
ent appeared  and  answered.  A  commission- 
er was  appointed  by  the  court  t»  take  tes- 
timony. 

The  proof  made  before  the  commissioner 
discloses  the  following  facts: 

One  John  F.  O'Laughlln  was,  for  about 
three  years  prior  to  the  adoption  of  the  lo- 
cal option  law  In  the  city  of  Kirkwood, 
engaged  in  the  saloon  business  In  that  city. 
His  dramshop  license  expired  December  Zi, 
1803.  The  local  option  law  having  been 
adopted  after  the  Issue  and  Just  prior  to 
the  expiration  of  his  said  license.  It  was,  of 
course,  Impossible  for  him  to  obtain  a  fur- 
ther license  to  conduct  his  said  business. 
His  saloon  bad  been  situate  on  Main  street 
In  the  De  Arban  Building,  on  which  he  had 
a  lease  for  several  years  In  advance  at  the 
rental  of  $600  per  year,  payable  $50  per 
month.  From  the  records  of  the  club.  In 
O'Leugblln's  handwriting,  we  ascertain  that 
on  January  2,  1904,  just  10  days  after  the 
expiration  of  his  dramshop  license,  Mr. 
O'Laughlln  and  three  others  "met  and  dis- 
cussed ways  and  means  to  organize  a  hunt- 
ing and  fishing  club,  with  a  reading  and 
billiard  room  where  the  members  could  meet 


for  social  Intercourse.**  At  this  meeting 
Mr.  O'Laughlln  agreed  to  advance  not  to  ex- 
ceed $300,  and  another  agreed  to  advance 
$200  to  launch  the  club,  both  to  be  secured 
by  notes  signed  by  the  officers  of  the  con- 
templated organization,  etc.  As  a  restilt  of 
this  meeting,  parties  applied  to  the  drcnlt 
court  of  St  Louis  oounty,  under  the  provi- 
sions of  article  11,  c.  12,  Rev.  St  1888,  and 
obtained  a  pro  forma  decree  of  Incorpora- 
tion under  the  statute  authorizing  the  Incor- 
poration of  associations  for  "benevolent  re- 
ligious, scientific,  fraternal,  beneficial  or  ed- 
ucational purposes,"  which,  under  the  provl- 
slona  of  section  21,  art  10,  of  our  Constita- 
tloo,  are  exempt  from  the  corporation  tax 
therein  motioned.  The  articles  of  agree- 
ment filed  by  the  Incorporators  and  affirmed 
by  the  grant  of  the  charter  declare  the  ob- 
ject and  purposes  of  the  respondent  club  to 
be  as  follows:  "To  promote  the  physical 
development  of  Its  members,  to  educate  and 
train  them  In  athletics,  field  sports,  and 
gymnastics,  such  as  base  ball,  foot  ball, 
running,  Jumping,  lifting,  throwing,  wrest- 
ling, bowling,  vaulting,  hunting  and  fishing, 
and  to  engage  in  and  take  part  In  athletic 
contests,  and  moke  public  exhibition  of  any 
of  the  above  named  gymnastics  and  field 
sports,  and  to  obtain  by  written  lease  or 
privilege  suitable  grounds  for  a  club  house 
and  gymnasium,  and  to  engage  In  social  In- 
tercourse with  its  members."  The  records 
of  the  club  of  date  February  2,  1904,  dis- 
close that  the  club's  charter  had  been  se- 
cured, and  that  the  club  had  leased  the  De 
Arban  Building  on  Main  street  for  club  pur- 
poses for  a  period  of  two  years,  taking  ef- 
fect at  once,  at  a  rental  of  $600  per  year, 
payable  in  monthly  Installments  of  $50  each. 
This  Is  the  same  building  occupied  prior 
to  December  22d  as  a  saloon  by  O'Laughlln 
and  on  which  he  had  a  lease.  This  record 
also  shows  that  O'Laughlln  was  at  that 
meeting  chosen  steward  of  the  club  at  a 
salary  of  $75  per  month,  and  Instructed  to 
procure  an  "Ice  box,"  "glass  ware,"  tables, 
chairs,  etc.,  for  the  use  of  said  club.  The 
club  had  a  board  of  directors.  Its  officers 
consisted  of  president  secretary,  and  treaa- 
urer,  and  steward.  It  adopted  by-laws  and 
Its  membership  was  limited  to  200.  It  actu- 
ally has  a  membership  of  196  persons.  To 
become  a  member,  the  applicant  Is  required 
to  submit  his  application  to  the  board  of 
directors  and  be  recommended  by  two  mem- 
bers, when  such  board  of  directors  may  ap- 
prove or  reject  the  application.  If  approved, 
the  applicant  Is  required  to  pay  $1  member- 
ship fee,  which  goes  Into  the  treasury  of  the 
club.  It  Is  said  that  the  board  of  directors 
have  rejected  some  applications.  How  many 
Is  not  stated. 

The  clubhouse,  as  stated,  was  the  building 
formerly  occupied  by  O'Laughlln  as  a  saloon. 
It  consisted  of  some  two  or  three  rooms  down- 
stairs and  four  or  five  rooms  upstairs.  The 
principal  room  on  the  ground  floor  Is  fur- 
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niabed  with  a  pool  table^  dialn,  tables,  puncb- 
Ing  bag,  boxing  gloves,  etc,  and  a  small 
room  Is  partitioned  off  la  a  comer  of  tbls 
room  In  wblcb  Is  kept  the  "ice  box,"  "glaas- 
ee,"  etc.,  as  well  as  dlren  and  snndry 
bottles  of  wli]8k7,  beer,  soda  pop,  and  other 
liquid  refreshments  and  dgars.  It  Is  fitted 
up  with  what  they  denominate  in  the  evl- 
dotoe  as  a  "hack  bar  In  the  nature  of  a 
shelf  on  the  wall,  on  which  glasses,  etc.,  are 
kept."  Cheese,  crackers,  oysters,  and  other 
edibles  for  lunches  are  also  kept  In  store  In 
this  small  room,  and  since  this  action  was  In- 
stituted a  more  extensive  restaurant  has  been 
added  to  the  dub,  and  It  Is  said  it  now  far- 
niehes  meals.  There  Is  also  a  reading  room 
on  the  first  floor,  where,  besides  a  few  books, 
several  dally  papers  and  about  a  dozen 
periodicals  may  be  found  on  the  table  for 
the  accommodation  of  the  members.  One 
room  upstairs  is  occupied  by  a  billiard  table, 
one  is  a  sleeping  room  for  tbe  club  steward, 
and  one  room  occupied  by  another  party,  who 
is  a  club  member,  for  tbe  same  puriKMe. 
It  seems  that  shortly  after  its  organization 
the  club  leased  a  small  tract  of  land  on  the 
Meramec  river  for  a  boatbouse.  The  boat- 
house  never  materialized,  however.  It  la 
said  in  the  evidence  that  the  club  members 
could  not  agree  on  what  sort  of  a  boathouse 
to  erect,  and  therefore  that  feature  of  tbe 
club's  original  purpose  was  not  prosecuted 
to  iMMisnmmatioa.  In  fact,  none  of  the 
athletic  sports  and  games  designated  In  Its 
charter  were  ever  organized  or  carried 
out,  save  and  except  some  little  boxing  and 
bag  punching  in  the  clubrooms.  Tbe  evi- 
dence tends  to  show  that  the  members  played 
pool,  billiards,  and  cards  as  well  in  these 
clubrooms.  There  Is  evidence  tending  to 
show  that  the  club  gave  several  fish  fries 
and  Oyster  suppers  to  Its  members  In  the 
clubrooms  during  its  little  less  than  two 
years'  existence-  O'Laugblln  was  first  the 
steward  and  afterwards  secretary  and 
treasurer  of  the  club,  at  a  salary  of  $75  per 
month  all  of  the  time,  whether  steward  or 
secretary  and  treasurer.  He  now  occupies 
the  latter  office  and  has  for  many  months. 
Besides  being  secretary  and  treasurer  of  this 
dnb,  he  is  the  proprietor  of  a  saloon  at  Val- 
ley Park.  From  a  careful  study  of  the  en- 
tire evidence,  tbe  impression  Is  Irresistible 
that  O'Laugblln  is  the  master  spirit  of  this 
dub,  or,  in  other  words,  that  tbe  club  is 
O'Laughlln's  club,  and  that  it  was  planned, 
organized,  and  is  dominated  and  guided  by 
bis  genius.  It  appears  that  he  was  formerly 
la  the  brokerage  business  In  the  city  of  St. 
Liouis.  The  evidence  shows  him  to  be  a  man 
of  energy,  smart  and  shrewd,  possessed  of 
some  education  at  least,  and  able  to  keep 
the  books  and  records  of  bis  club  In  such  a 
shape  and  to  so  arrange  and  direct  Its  affairs 
as  to  make  It  appear  somewhat,  although  not 
entirely,  bona  fide.  From  beneath  tbe  cover 
of  all  this  carefully  planned  display  of  bona 
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fides  contained  in  tha  club's  record  books, 
and  the  guiding  genius  of  the  master  hand 
of  O'Laiighlin,  there  appears  her*  and  thesre 
throughout  the  entire  case  tbe  miserable 
makeshift  of  a  club,  organized  under  tbe 
provisions  of  the  Ck>nstltatlon  and  the  stat- 
utes with  respect  to  benevolent,  religious, 
scientific,  and  educational  assodatlons,  for 
the  mere  purpose  of  evading  the  local  option 
law  and  r«idering  to  O'Langhlin  a  neat 
recompense  by  dispensing  liqnors  In  and  pay- 
ing the  rent  of  the  building  for  which  be  was 
obligated  by  lease  several  years  in  adv.ince, 
and  also  paying  to  blm  a  salary  of  $75  per 
month,  first,  as  steward,  and  afterwards  as 
secretary  and  treasurer.  Even  though,  for 
the  first  six  months,  tbe  secretary  of  tbe 
club  waa  another,  and  O'Laugblln  was 
steward  only,  we  find  every  entry  of  the 
record  pertaining  to  the  corporate  acts  of  tbe 
institution  to  be  in  the  handwriting  of 
O'Laugblln,  signed  by  the  regular  secretary 
and  president,  however.  It  is  manifest  that 
these  records  are  carefully  planned  and  well 
kept  by  him.  Indeed,  these  records  are  as 
the  voice  of  Jacob,  but  upon  their  being  ex- 
amined under  the  rays  of  tbe  evidence  before 
us  there  is  discovered  therein  the  hand  of 
Esau.  Because  of  the  carefully  laid  plans 
of  the  master  spirit  of  the  club.  Industrious 
counsel  representing  the  Attorney  General 
have  encountered  many  difficulties  In  pre- 
senting tbe  true  facts  to  the  court  All  of 
the  testimony  elicited  was  from  members 
of  the  dub.  O'Laugblln  himself  was  placed 
upon  the  stand  by  tbe  relator,  and  from  him 
it  was  ascertained,  among  other  things,  that 
the  club  had  no  bank  account.  All  of  the 
moneys  taken  in  were  deposited  in  the  bank 
and  checked  upon  by  O'Laugblln  in  his  own 
name,  and  that,  besides  paying  the  bills  for 
the  liquors  and  other  supplies,  tbe  proceeds 
were  devoted  to  the  payment  of  his  salary 
of  $75  per  month  and  a  small  salary  to  ana 
other  employs  and  the  rent  of  the  building. 
All  of  the  witnesses  testified  that  there  la 
constantly  on  hand  a  supply  of  whisky,  beer, 
cigars,  etc.,  as  in  a  barroom  generally ;  that 
the  plan  Is  for  one  or  more  members  to  go  in 
and  order  what  liquors  they  desire,  and  the 
steward  will  attend  tbem  at  a  table  where 
they  may  either  eat  or  drink,  play  cards,  etc., 
if  they  so  desire.  The  plan  of  payment  was 
first  by  small  coupons.  The  dub  furnished 
the  members  with  books  containing  five  and 
ten  cent  coupons  at  GO  cents  or  $1  each,  and 
the  steward  would  detach  coupons  sufficient  to 
cover  the  drinks  ordered.  Some  of  the  club 
members  testified  that  this  plan  was  followed 
in  order  to  keep  within  the  law,  as  tbey  un- 
derstood it,  etc.  Afterwards  tbe  members  com- 
menced paying  for  drinks  in  cash.  Some  ran 
accounts  and  settled  at  tbe  end  of  the  month. 
There  Is  evidence  tending  to  show  that  mem- 
bers would  meet  at  tbe  club,  play  pool, 
billiards,  cards,  do  some  boxing,  pimch  the 
bag;    etc.,    and    drink    some    liquor.      Some 
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woald  Inndi,  and  occaslonallj  m  member 
wonld  read  some  of  the  i>erlodical8  or  news- 
paper*. O'Lanctalln  said,  in  speaktiic  of  the 
books:  "Of  coarse,  the  members  did  not 
set  interested  in  the  books,  but  we  have 
quite  a  number.  I  ^ess  60  ar  100  of  them." 
He  also  said,  "We  have  had  some  very  in- 
teresting debates  there  by  learned  men." 
When  pressed  in  the  examination  on  this  ques- 
tl(«,  it  turned  out  that  no  such  debates  with- 
in the  meaning  of  that  term  were  had.  It 
appeared  that  the  memb«8  discussed  or 
argued  the  KIrkwood  sewers  pro  and  con 
and  other  questions  pertaining  to  the  city 
government  at  the  tables  of  the  club,  and 
these  discussions  were  classed  by  him  as 
debates  when  on  the  witness  stand  explaining 
the  educational  features  of  his  organization. 
Some  mention  is  made  of  business  meetings 
of  the  club,  etc.,  yet  every  member  produced 
as  a  witness  other  than  O'Laughlln  himself 
admits  that  be  never  attended  a  business 
meeting  of  the  dob;  that  while  they  saw 
on  the  bladcboard  such  meetings  advertised, 
and  while  they  frequented  the  club  at  vi- 
rions hours  of  the  day  or  night,  none  were 
ever  present  when  snch  a  meeting  waa 
In  progress;  that  none  of  them  were  In- 
terested in  the  financial  affairs  of  the  club 
sufficiently  to  inquire  with  respect  to  such 
meetings  or  Inform  themselves  thereabout 
No  one  other  than  OXaughlin  knew  how 
much,  if  any,  funds  the  dub  had  or  what  was 
done  with  surplus  moneys,  unless  it  was  to  de- 
fray the  expenses  of  the  fish  fries  and  oyster 
suppers  mentioned.  It  appears  occasionally 
that  some  of  the  mscbers  who  attended  the 
flsh  fries  and  oyster  suppers  were  called  upon 
occasionally  to  pay  to  the  steward  2B  cents  or 
86  cents,  which  was  denominated  by  the  stew- 
ard as  "dues."  Some  of  the  members  testified 
they  were  not  called  upon  for  payment  of 
dues  at  any  tima  It  does  not  appear  that 
these  last-mentioned  members  attended  the 
fish  fries  and  oyster  suppers.  This  may  ex- 
plain why  they  did  not  contribute  thereto. 
It  appears  that  no  liquors  were  sold  to  non- 
members  of  the  club.  They  were  frequently 
supplied,  however,  on  purchases  by  members 
as  their  guests,  and  meml>ers  of  this  and 
other  like  clubs  in  KIrkwood  reciprocated 
such  courtesies.  Member  after  member  ad- 
mits on  the  witness  stand  that  he  Joined  th* 
cinb  for  the  purpose  of  having  some  con- 
venlmt  place  to  obtain  a  drink,  InaRnuch  as 
the  adoption  of  the  local  option  law  by  the 
vote  of  what  was  termed  the  "silk  stockings" 
over  the  "hoodlums"  did  not  operate  to  slack- 
ffii  his  thirst  Others  insist  that  they  became 
members  for  the  purpose  of  social  inter- 
course, with  the  convenience  or  privilege  of 
obtaining  an  occasional  drink  as  inddental 
thereto.  It  is  obvious  that  the  contemplated 
drink  was  an  element  which  operated  to 
Influence  many,  at  least  If  not  all,  of  the 
applicants,  to  seek  membership  in  this  "rod 
and  >!un  club"  organized  under  the  benevolent 
religious,  sdentiflc,  and  educational  laws  of 


the  state,  and  hen  we  may  be  permitted  t» 
say,  without  deddlng,  that  it  is  a  grare 
qnestiin,  indeed,  whether  this  charter  on  its 
face  reveals  in  Its  declaration  of  purpose 
a  proper  objed:  authorizing  it  to  have  and 
enjoy  a  corporate  existence  nnder  the  stat- 
utes mentioned,  and  thereby  escape  the  in- 
oorporatien  tax  mentioned  in  the  constitn- 
tional  provision  referred  to  so  as  to  rendor  It 
Immune  from  successful  attack  in  quo  war- 
ranto by  the  Attorney  General  as  being  unau- 
thorized by  the  very  law  upon  which  it 
predicates  for  an  existence.  1%|8  featnre 
of  the  matter  is  not  presented  by  ai^ropriate 
allegation  in  the  informatlcm,  however,  and 
win  not  be  further  noticed.  But  see  State  ex 
rel.  Henderson  v.  Lesueur,  99  Mo.  552,  IS  S. 
W.  237,  7  li.  R.  A.  784 ;  State  ex  rel.  Ritchey 
V.  McGrath,  95  Mo.  193,  8  S.  W.  426;  Stats 
▼.  Brawner,  16  Mo.  App.  697. 

Waiving  this  question,  we  find  that  coun- 
sel representing  the  Attorney  General  have 
summarized  the  evidence  as  It  Is  In  tb» 
recOTd  before  us,  and  showing  the  nonexerds* 
of  the  franchises  attempted,  at  least  to  be 
granted,  correctly  as  follows :  "Baseball,  no 
team ;  none.  Football,  no  team ;  none.  Run- 
ning, none.  Jumping,  none.  Lifting,  the 
'lid'  only.  Throwing,  none.  Wrestling,  none. 
Bowling,  no  alley;  none.  Vaulting,  none. 
Hunting,  none.  Fishing,  individually  only. 
Contests,  none.  Public  exhibitions,  none." 
While  It  Is  manifest  from  the  evidence  that 
the  club  wholly  failed  to  carry  out  the  de- 
clared purposes  of  Its  charter,  it  is  likewise 
manifest  therefrom  that  it  did  dispense  and 
sell  liquors  to  Its  members  with  a  free  hanA 
and  for  which  It  accepted  compensation,  and 
that  Its  existence  as  a  club  Is  a  mere  sham, 
for  the  purpose  ot  evading  the  laws  with 
respect  to  the  sale  of  Intoxicating  liquors. 
The  case  of  State  ex  rel.  v.  St  Louis  Club. 
126  Mo.  808,  28  8.  W.  604,  28  L.  R  A.  578 
decided  by  our  Supreme  Court  settled  ths 
law  in  this  state,  to  the  dfect  that  while  a 
bona  fide  social  club  with  a  limited  member- 
ship, actually  owning  its  liquors  and  sup- 
plies in  common,  may  dispense  such  liquors 
among  its  membership  for  pay,  without  such 
act  constituting  a  sale  of  liquors  by  retail 
or  in  the  original  package  within  the  mean 
ing  of  the  dramshop  law.  It  also  affirmed  the 
well-established  doctrine  that  when  snch  t 
dub  is  not  bona  fide  and  is  maintained  only 
as  a  mere  scheme  or  device  for  the  purpose 
of  selling  liquor  in  evasion  of  the  laws,  such 
dIq>ensatIoD  of  intoxicating  liquors  by  it  is 
a  sale  thereof  within  the  meaning  of  such 
laws,  for  which  the  parties  are  amenable, 
etc.  See,  also.  State  ex  rd.  Inf.  H.  S.  Had- 
ley  T.  Rosehlll  Pass  Time  Club  (decided  at 
this  term  of  court  but  not  yet  offldally  re- 
ported), 97  8.  W.  978;  State  ex  rel.  v.  Bacon 
Club,  44  Mo.  App.  86 ;  State  ex  rel.  v.  Bast- 
on,  etc..  Club  (Md.)  20  Atl.  783,  10  L.  R.  A. 
64;  State  ex  rel.  v.  McMaster  (S.  a)  14  S. 
EL  290,  28  Am.  St  Rpp.  826. 

We  find  the  fact  to  be  that  the  dub  here 


Digitized  by 


Google 


Mo.) 


STATE  V.  THURMAN. 


819 


InTOlred  Is  of  the  class  last  mentioned,  a 
mere  deylce  or  sham,  a  scheme  organized  and 
conducted  for  the  purpose  of  evading  the 
local  option  law,  adopted  by  the  people  of 
Kirkwood,  wherefore  it  la  mrdered  and  ad- 
judged by  the  coort  that  the  respondent, 
Meramec  Rod  &  Qnn  Glub,  a  corporation, 
be  and  tli*  same  is  hereby  dissolved;  that 
its  said  charter  and  the  franchises  therein 
granted  be,  and  the  same  are  hereby,  declar- 
ed forfeited  for  misuser,  and  the  same  are 
reTOked  and  recalled  and  to  be  in  the  future 
for  naught  held  and  esteemed ;  that  Its  said 
members  be  and  they  are  bereby  forever 
prohibited  from  exercising  any  of  the  corpo- 
rate rights  and  franchises  granted  by  said 
charter ;  and  that  the  relator  herein  have  and 
recover  from  said  respondent  Its  costs  paid 
out  and  expended  in  this  behalf,  and  that 
execatlon  issue  therefor. 

BliAND,  P.  J.,  and  GOODS,  J^  concur. 


STATE  V.  THCRMAN. 

(8t   Louis  Court  of  Appeals.    Misisonrl.    Dee. 
22,  1906;) 

1.  CBimnAii  Law  —  CBEDiarLiTi  o»  Wrr- 

RX88ES    —    FAILTTBB    TO     REQUEST    INSTBUO- 

noNS. 

Failure  to  inatrnct  as  to  the  credibility 
ri  witnesses  is  not  error  when  no  Instructions 
are  requested. 

[Bd.  Note.— For  cases  in  point,. see  Cent  Dig. 
v»L  14,  Criminal  Law,  SS  1996-2004.]    . 

2.  Sams  —  Apfeai,  —  Dibcbetior  or  Lowkk 
CO0B»— Rkfusal. 

The  giving  of  requested  Instructions  as 
tf  credibility  of  witnesses  is  so  largely  within 
me  discretion  of  tlie  trial  court  that  their  re- 
fosal  will  be  error  only  when  it  is  manifest  that 
It  is  an  abuse  of  discretion. 

8.  Samh— TaiAif— MisconDuoi  o»  Oounski.— 

Watveb  of  Objections. 

Defpndant  interposed  an  objection  to  cer- 
tain remarlcs  made  by  the  prosecuting;  attorney 
In  hb  argument  ana  tlie  court  cautioned  bim 
to  confine  iiis  remarks  to  the  record,  but  lie 
faDed  to  obaerre  the  caution.  Defendant  saved 
no  exception  to  the  failure  of  the  court  to  ad- 
minister a  reprimand,  and  made  no  further  ol>- 
Jection.  Held,  that  defendant  waived  his  ob- 
jections. 

rEd.  Kote.— For  cases  in  point,  see  Cent.  Dig. 
ToL  14,  Criminal  Law,  i  1691.] 

4.  8Am  —  New  Tbial  —  CoMtruATivB  Bvi- 

DKNCX. 

In  a  prosecution  for  sale  of  liquor  without 
a  licence,  defendant  and  one  other  witness  testi- 
fied that  defendant  did  not  occupy  the  build- 
ing in  which  tlie  prosecuting  witness  testified 
the  sale  took  place  at  the  time  aJlcKed.  Held, 
that  a  new  trial  will  not  he  granted  on  the  affi- 
davit of  a  witness  that  defendant  did  not  occupy 
the  building  at  the  time,  such  evidence  being 
cumulative. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16.  Criminal  Law,  {g  2328-2330.] 

5.  SAMK— lUPEAOHIIENT    OF    WITNESS. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence  going  only  to  the  credibility 
of  the  prosecuting  witness. 

[Bid.  Note.— B''or  cases  in  point,  see  Cent  Dig. 
vol  16,  Criminal  Law,  I  2335.] 


Appeal  from  Circuit  Court,  Ripley  Coun- 
ty; J.  C.  Sheppard,  Judge. 

J.  D.  niurman  was  convicted  of  selling 
Intoxicating  liquor  in  leas  quantity  than 
three  gallons  without  a  license,  and  ap- 
peals.   Affirmed. 

Alf.  Perkins,  for  appellant  Tbos.  F.  Lane, 
for  the  State. 

NORTONI,  J.  On  a  trial  before  the  Jury 
In  the  circuit  court  the  defendant  was  con- 
victed of  selling  intoxicating  liquor  in  less 
quantity  than  three  gallons  without  a  license 
as  a  dramshop  keeper.  There  Is  substantial 
evidence  to  support  the  verdict  The  prose- 
cuting witness  gave  testimony  tending  to 
show  that  in  the  month  of  March  or  April, 
1906,  he  visited  the  defendant's  establish- 
ment in  the  city  of  Doniphan  and  expressed 
a  desire  to  purchase  a  gallon  of  whisky; 
that  the  defendant  told  him  he  could  not  sell 
blm  the  whisky  but  maybe  he  could  fix  It 
so  that  be  could  get  It;  that  witness  went 
out  procured  a  Jug  and  returned;  that  the 
defendant  thereupon  filled  the  jug  with  a 
gallon  of  whisky,  for  which  witness  placed 
$3,  the  price,  on  a  barrel,  and  departed 
with  the  Jug  and  contents;  that  It  was  In 
the  month  of  March  or  April,  the  day  was 
cold  and  a  sleet  storm  was  then  prevailing; 
that  defendant's  establishment  at  the  time 
was  down  this  side  of  the  depot" 

1.  The  Instructions  given  by  the  court 
covered  the  Issues  fully,  gave  defendant  the 
benefit  of  a  reasonable  doubt  and  submitted 
the  case  fairly  to  the  Jury.  The  defendant 
does  not  complain  of  the  instmctlons  as 
given,  but  he  does  complain  that  the  court 
erred  In  falling  to  instruct  the  jury  on  the 
credibility  of  the  witnesses.  Now,  there  can 
be  no  possible  merit  in  this  assignment  of 
error  on  the  record  before  us,  in  view  of 
the  fact  that  the  defendant  did  not  request 
the  court  to  so  instruct  The  defendant 
asked  no  Instruction  on  the  credibility  of 
the  witnesses  nor  otherwise,  for  that  matter, 
and  the  record,  therefore,  presents  a  mere 
case  of  nondlrectlon,  which  is  not  reversible 
error.  Indeed,  the  matter  of  giving  and 
refusing  instructions  on  credibility,  when  re- 
quested in  cases  of  this  nature,  is  so  largely 
vested  in  the  sound  discretion  of  the  trial 
court  that  their  refusal  will  only  be  con- 
demned as  error  when  It  Is  manifest  that  the 
court  in  refusing  the  request  abused  such 
discretion.  Beasley  v.  JefTerson  Bank,  114 
Mo.  App.  406,  89  S.  W.  1040. 

2.  The  prosecuting  attorney  made  certain 
alleged  Improper  remarks  In  his  argument  to 
the  Jury  to  which  the  defendant's  counsel 
interposed  objections  at  the  time.  The  court 
did  not  reprimand  the  prosecuting  attorney, 
but  did  caution  him  to  confine  his  remarlcs 
to  the  record.  Notwithstanding  the  court's 
caution,  the  prosecuting  attorney  continued 
insisting  upon  the  same  line  of  argument 
There  was  no  further  objection  made  thereto 
by  defendant's  coousel  nor  was  an  exception 
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MTed  at  tibe  time  to  the  actl<»  of  tbe  conrt 
In  failing  to  administer  a  r^rlmancL  In 
this  state  of  the  record,  this  court  -wlH  de- 
cline to  review  the  matter  as  error  assigned. 
Tbe  defendant  bj  failing  to  preserve  his 
exceptions  thereto  at  the  time,  will  be  re- 
garded as  having  waived  his  objections  in 
that  behalf  and  the  rule  Is  the  same  with 
respect  to  such  matters  of  exception  In  both 
criminal  and  civil  cases.  State  ▼.  West,  95 
Mo.  138,  8  S.  W.  354;  State  v.  Hlclcs,  92  Mo. 
431,  4  S.  W.  742;  State  v.  Hllsabeck,  132  Ma 
348,  84  S.  W.  38:  State  v.  Lamb,  141  Mo. 
298,  42  S.  W.  827. 

8.  Tbe  defendant  complains  that  the  conrt 
erred  In  overruling  his  motion  tor  a  new 
trial  on  the  grounds  of  newly  discovered  evi- 
dence, etc.  The  role  with  reqpect  to  motions 
for  new  trial  on  tbe  ground  of  newly  discov- 
ered evidence  is  that  "it  devolves  upon  the  de- 
fendant to  show:  .First,  that  the  evidence  came 
to  bis  knowledge  since  tbe  trial;  second,  that 
It  was  not  owing  to  want  of  due  diligence 
that  it  did  not  come  sooner;  third,  that  it  is 
BO  material  that  It  would  probably  produce 
a  different  result  If  the  new  trial  were  grant- 
ed; fourth,  that  it  is  not  merely  cumulative; 
fifth,  that  the  object  of  the  testimony  Is  not 
merely  to  impeach  the  character  or  credibil- 
ity of  a  witnees;  sixth,  the  affidavit  of  the 
witness  himself  should  be  produced  or  its 
absence  accounted  for."  State  v.  Speritus, 
191  Mo.  24,  90  8.  W.  459;  State  v.  McEenzle, 
177  Ma  689,  76  S.  W.  1016;  State  v.  Miller, 
144  Ma  26,  45  8.  W.  1104.  The  defendant 
■nbmltted  tbe  affidavit  of  one  witness  to  the 
effect  that  the  defendant  did  not  occupy  the 
building  "this  side  of  tbe  depot"  hi  which 
he  is  alleged  to  have  sold  the  liquor  at  the 
time  the  sale  was  alleged  to  have  been  made^ 
In  March  or  April,  but,  on  tbe  contrary,  re- 
moved his  stock,  etc.,  and  occupied  the  same 
first  about  May  10th.  Tbts  evidence  is  cumu- 
lative merely,  Inasmacb  as  both  the  defoid- 
ant  and  one  other  witness  testified  to  the 
same  effect  on  the  trial,  and  the  court  prop- 
erty overruled  the  motion  with  respect  to 
that  matter  on  the  grounds  that  such  evi- 
dence. If  adduced,  would  be  cumulative  only, 
and  therefore  fell  within  the  Influence  of 
subdivision  4  of  the  rule  stated  supra.  See, 
also,  State  v.  Bailey,  94  Mo.  311,  7  &  W. 
426;  State  t.  Netties,  153  Ma  464,  65  S. 
W.  70. 

4.  The  defendant  filed  the  affidavits  of 
two  other  witnesses,  which  averred  that,  on 
the  day  preceding  the  trial,  the  prosecuting 
witness  stated  to  tbem,  in  substance,  that 
he  was  drunk  when  he  testified  before  the 
grand  Jury  In  this  case;  that  he  did  not 
know  what  he  bad  stated  before  that  body; 
that  In  fact  be  bad  never  at  any  time  bought 
any  whisky  from  this  defmdant,  etc.  This 
evidence  is  no  more  than  a  statement  made 
by  tbe  prosecuting  witness  when  not  under 
oath  contradictory  to  those  given  under  oath 
on  Uie  witness  stand  during  the  trial  of  the 
case,  and,  as  such,  goes  only  to  tbe  credit  of 


tbe  witnesai  The  proposed  newly  discovered 
evidence  did  not  go  beyond  this  as  did  tbe 
contradictory  statements  In  State  v.  Murray, 
91  Mo.  96,  3  S.  W.  397,  and  State  v.  Sperltos, 
191  Ma  24,  90  S.  W.  450,  and  Oierefore  tbe 
court  did  not  err  In  ruling  that  such  newly 
discovered  evidence  was  Insufficient  to  an- 
tborlze  setting  aside  the  verdict  and  grant- 
ing a  new  trial,  as  requested,  for  tbe  reason 
that  the  proffered  evidence  tended  only  to 
impeach  tbe  credibility  of  the  prosecuting 
witness,  as  contemplated  under  subdivision  6 
of  tbe  rule  stated  supra.  See,  also.  State 
V.  McKenzie,  177  Ma  699,  76  S.  W.  1015. 

We  have  been  unable  to  discover  reversible 
error  In  tbe  record.  The  Judgment  Is  there- 
fore affirmed.    It  Is  so  ordered. 


BLAND,  P.  J.,  concnrs. 
Bitting. 


QOODB,  3.,  not 


BUCKMAN  V.  BnSSOURI,  K.  &  T.  RT.  CO. 

(St.  Louis  Oourt  of  Appeals.    Mlaaouil.    Dec. 
22,  1666.) 

1.  CotfTS— Costs  on  Appeai/— Rkvbbsai. 

Costs  preparatory  to  and  on  appeal  from 
a  judgment  for  plaintiff  rendered  at  the  first 
trial,  wliich  was  reversed,  indudmg  costs  on 
the  motion  for  a  new  trial  and  in  arrest  of 
judgment,  affidavit  for  appeal,  order  granUDE 
appeal,  filing  of  appeal  bond,  and  the  cost  of 
the  transcript,  sbould  have  been  taxed  against 
plaintiff. 

2.  Clebks   of  CotWM— PBts— MonoR  Costs 
—Amount. 

Under  Rev.  St:  1899.  S  S242,  allowing  to 
the  clerk  "for  filing  and  entering  every  de- 
mnrrer,  motion,  rule  or  order,  twenty  cents,"  a 
clerk  was  only  entitled  to  20  cents  for  a  m<Mion 
to  make  a  petition  more  definite  and  certain 
and  for  the  order  entered  on  such  motion. 

3.  Savx— Bill  or  Exceptions— Fiuno. 
The  clerk  of  the  circuit  court  is  only  en- 
titled to  five  cents  for  filing  a  bUl  of  excep- 
tiona 

4k   WrrNXSSKS— NONBCSIDENTS— MiLXAOS. 

Where  certain  nonresident  witnesses  were 
not  Bubpcenaed  within  the  jurisdiction  of  the 
court,   tney   were  not   entiUed   to   mileage. 

['EH.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  |(  67-<».] 

B.  Costs— Appobtionmsnt. 

Rev.  St  1899,  §  1547,  provides  that  la 
civil  actions  tbe  party  prevailing  shall  recvver 
his  costs  against  the  other  party,  except  in 
those  cases  in  which  a  different  provision  is 
made  by  law.  Beld,  that  where  in  an  action  at 
law  the  defendant  denied  plaintilTs  right  to 
recover  anything,  and  plaintiff  prevailed  on  one 
count  of  his  petition,  the  court  had  no  power 
to  apportion  tne  whole  of  the  costs  under  such 
section,  though  defendant  prevailed  on  the 
other  counts. 
6.  Samk. 

Where  defendant  prevailed  on  two  of  the 
three  counts  contained  in  plaintiff's  petition, 
defendant  was  entitled  to  such  costs  as  ac- 
crued solely  in  the  defense  of  the  counts  on 
which  it  prevailed. 

[EM.  Note.— For  cases  in  p<unt,  see  Cent.  Dig. 
vol.  13,  Costs,  I  lOt.l 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  David  H.  Eby,  Judge. 

Action  by  R.  P.  BuCkman  against  tiie 
Missouri,  Kansas  ft  Texas  Railway  Company. 
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From  an  order  denying  defendant* a  motion 
to  retax  all  costs,  and  to  disallow  certain 
oosts.  It  appeals.    Reversed  in  part 

George  P.  B.  Jackson,  for  appelant.    Jobn 
O.  Plerson,  for  respondent 

BLAND,  P.  3.  In  tbe  year  1898  respond- 
ent commenced  an  action  in  the  Monroe 
circuit  coort  against  appellant  to  recover 
the  value  of  one  mare,  alibied  to  tiave  been 
ran  upon  and  killed  by  tbe  locomotive  engine 
and  cars  of  appellant  The  petition  was  in 
three  counts.  The  first  count  alleged,  in 
substance,  that  the  mare  went  upon  appel- 
lant's track,  and  was  struck  and  killed,  at 
a  point  where  It  was  appellant's  statutory 
duty  to  erect  and  maintain  fences  along  the 
sides  of  Its  railroad  track,  which  it  neglected 
to  do.  The  second  count  alleged  that  the 
animal  went  upon  the  track,  and  was  struck 
and  killed,  where  appellant  might  have  main- 
tained fences,  but  neglected  to  do  so.  The 
third  count  alleged  that  tbe  animal,  "while 
on  appellant's  tra<^,  was  carelessly  and  neg- 
ligently struck.  Injured,  and  killed  by  the 
locomotive  engine  and  cars  of  appellant 
while  the  same  were  being  carelessly  and 
negligently  run  and  operated  by  appellant's 
agents  and  employes."  The  case  was  twice 
tried.  On  the  first  trial  respondent  dis- 
missed as  to  the  first  count  and  the  Jury 
returned  a  verdict  in  favor  of  appellant  on 
the  second  count  and  In  favor  of  respond- 
ent on  the  third  count,  and  judgment  was 
•rendered  In  conformity  with  the  verdict 
The  railroad  company  appealed  from  the 
judgment  against  it  and  the  case  was  re- 
versed, and  the  cause  remanded  for  new 
trial.  After  the  case  was  remanded,  re- 
qmndent  filed  an  amended  petition,  In  which 
he  restated  his  three  causes  of  action  as 
stated  In  the  original  petition.  Appellant 
filed  a  motion  to  strike  out  the  first  and 
second  counts  from  the  amended  petition, 
which  motion  the  court,  in  October,  1900, 
overruled,  and  the  case  was  continued  for 
trial  to  December  27th  following.  The  par- 
ties appeared  on  December  27th  and  the 
cause  was  tried,  resulting  In  a  verdict  and 
judgment  for  respondent  on  the  third  count 
of  tbe  amended  petition.  An  appeal  was  tak- 
en from  this  judgment  which  was  affirmed 
by  this  oonrt  At  the  beginning  of  the  sec- 
ond trial,  appellant  objected  to  the  Intro- 
duction of  any  evidence  on  the  first  and  sec- 
ond counts.  The  court  overruled  this  ob- 
jection, but  near  the  conclusion  of  respond- 
ent's evidence  changed  Its  mind,  and  an- 
nonnced  frcxn  the  bench  that  the  order  there- 
tofore made,  overruling  appellant's  motion  to 
strike  out  the  first  and  second  coimts  of  re- 
spondent's amended  petition,  would  be  set 
aside,  and  the  motion  sustained,  and  the  two 
counts  stricken  out  The  substance  of  the 
Judgment  entered  on  the  second  trial  Is  that 
respondent  recover  of  appellant  $230  (the 
damages  assessed  by  the  Jury)  and  his  costs, 


and  that  respondent  take  nothing  by  tbe 
first  and  second  coimts  of  his  petition,  and 
appellant  recover  its  costs  therein  expended. 
Tbe  sum  of  1408.30  was,  by  tbe  clerk,  taxed 
as  costs  In  tbe  case,  and  an  execution  was 
Issued  against  appellant  for  the  whole  of 
said  costs.  Appellant  filed  Its  motion  to 
quash  the  axecntlon,  and  to  retax  certain 
costs  shown  on  the  fee  bill,  and  to  disal- 
low certain  other  costs  altogether.  The  court 
quashed  the  executl(Mi,  and,  as  requested,  re- 
taxed  some  of  the  costs,  disallowed  soma 
Items,  but  refused  to  retax  and  disallow 
other  costs  as  requested  in  the  motion.  EYom 
the  court's  refusal  to  retax  all  costs  as  re- 
quested In  the  motion,  and  to  disallow  ceiv 
tain  other  costs,  an  appeal  was  takoi  to 
this  court 

1.  In  the  motion  tbe  court  was- asked  to 
tax  against  the  reapondmt  tbe  costB  pre- 
paratory to  and  upon  the  appeal  from  tha 
Judgment  rendered  on  the  first  trial.  Includ- 
ing motions  for  nevF\  trial  and  in  arrest  of 
Judgment  affidavit  for  appeal,  OT&er  granting 
aiq>eal,  filing  appeal  bond,  and  cost  of 
transcript  The  court  refused  to  so  tax  the 
costs.  This  was  clearly  error.  Clifton  v. 
Sparks,  29  Mo.  App.  660;  Jennings  v.  Rail- 
way, 69  Mo.  App.  690. 

2.  The  clerk  taxed  tbe  cost  on  a  motion  to 
make  tbe  petition  more  definite  and  certain — 
20  cents  for  the  motion,  30  cents  for  sub- 
mitting the  motion,  and  30  cents  for  order 
on  the  motion.  The  court  disallowed  the  30 
cents  for  submission,  and  allowed  20  cents 
for  the  motion,  and  30  cents  for  order  on  the 
motion  to  stand.  The  statute  (section  3242, 
Rev.  St  1899)  allows  to  the  clerk  "for  filing 
and  entering  every  demurrer,  moticm,  rule, 
or  order,  twenty  cents."  It  has  been  held 
that  this  sum  (20  cents)  Is  In  payment  both 
for  filing  the  motion  and  entering  the  order 
of  the  court  in  respect  to  it  Shed  v.  Rail- 
road, 67  Mo.,  loc.  clt  690;  Sinclair  v.  Rail- 
way, 74  Mo.  App.,  loc.  cit  503.  Similar 
Items  appear  on  other  pages  of  the  fee  bill, 
which  should  be  corrected,  and  tbe  fees 
limited  to  20  cents  for  filing  any  motion, 
rule,  or  order,  and  entering  the  order  of  tbe 
codrt  in  reference  thereto.  Other  charges  of 
90  cents  are  found  In  the  fee  bill  as  fees  for 
submission.  No  such  charges  are  authorized 
by  law  in  a  civil  case,  and  they  should  b« 
disallowed. 

3.  The  clerk  taxed  80  cents  for  filing  bill 
of  exceptions.  The  statute  allows  but  6  cents 
for  this  service,  and  25  cents  of  this  charge 
should  be  disallowed. 

4.  Henry  and  John  Oline  attended  the  sec- 
ond trial  as  witnesses  hi  December,  1900. 
They  lived  In  Oklahoma,  and  each  claimed 
and  was  allowed  890  miles  mileage  in  com- 
ing from  and  returning  to  his  home  In 
Oklahoma.  A  subpoena  was  served  on  one  of 
these  witnesses  by  a  constable  in  the  state  of 
Illinois.  Tbe  other  one  had  been  subpoenaed 
In  this  state  to  attend  a  prior  term  of  tbe 
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Monroe  drcnlt  court  aa  a  witness  In  tbe  case ; 
but  he  was  not  resubpcenaed  to  atttend  tbe 
October  term,  1900.  The  service  of  the  snb- 
poena  In  Illinois,  being  beyond  the  Jurisdic- 
tion ef  tbe  court,  was  absolutely  null  and 
rold.  Neither  of  these  witnesses  were,  there- 
fore, served  with  a  subpoena  to  attend  tbe 
October  term,  1000,  of  the  Monroe  circuit 
court,  to  testify  as  witnesses  In  said  cause, 
and  neither  are  entitled  to  mileage  (State  ez 
rel.  r.  Selbert,  130  Mo.  202,  32  S.  W.  070), 
and  the  mileage  of  these  witnesses  should 
have  been  disallowed. 

6.  In  the  motion  the  court  was  asked  to 
tax  two-thirds  of  tbe  costs  of  the  first  trial 
to  tbe  respondent,  on  the  ground  that  ap- 
pellant prevailed  on  two  counts  of  the  pe- 
tition, while  the  re^ondent  prevailed  on  but 
(me.  The  statute  (section  1547,  Rev.  St 
1899)  provides  that  in  civil  actions  "the 
IMrty  prevailing  shall  recover  his  costs 
against  the  other  party,  except  in  those 
cases  in  which  a  different  provision  Is  made 
by  law."  When,  in  an  action  at  law,  the 
defendant  denies  tbe  right  of  the  plaintiff  to 
recover  anything,  and  the  plaintiff  prevails 
upon  any  count  In  his  petition,  the  court 
has  no  authority  to  apportion  the  whole  of 
the  costs,  though  the  defendant  may  prevail 
upon  the  other  counts.  Dupont  v.  McLaran, 
61  Mo.,  loc.  clt  Sll.  The  defendant  is,  of 
course,  entitled  to  bis  costs  which  accrued 
solely  In  the  defense  of  the  counts  upon 
wiiich  he  prevailed,  and  all  the  costs  which 
accrued  on  the  first  and  second  counts  of  the 
petition  should  be  taxed  to  respondent  Tbe 
appellant  moved  the  court  to  tax  the  costs  of 
all  witnesses  whose  testimony  was  directed 
to  tbe  first  or  second  counts  to  respondent 
The  court  refused  to  comply  with  this  re- 
quest The  bills  of  exceptions  filed  In  both 
of  the  appeals  were  offered  in  evidence,  and 
are  Incorporated  in  the  transcript  before  us. 
An  examination  of  the  testimony  of  the 
witnesses,  who  testified  on  both  trials,  as 
recorded  In  the  transcript  fails  to  show  that 
the  testimony  of  any  one  of  them  at  either 
trial  was  confined  to  the  second  count  imd 
there  is  no  independent  evidence  tending  to 
show  that  any  witness  who  did  not  testify 
oa  either  trial  was  subpoenaed  to  testify  sole- 
ly in  respect  to  the  first  or  second  count 
On  both  trials  the  witnesses  who  testified 
gave  testimony  relevant  and  pertinent  to  the 
issues  made  on  the  third  count  and  we  con- 
clude that  the  court  did  not  err  In  refusing 
to  tax  witness  fees  to  respondent  as  reqnest- 
ed  in  the  motion. 

The  Judgment  retaxlng  costs,  to  the  extent 
they  were  retaxed,  is  approved;  but  the 
Judgment  of  the  court  in  refusing  to  retax 
other  costs,  and  to  disallow  certain  Items 
as  requested  in  the  motion,  Is  disapproved. 
The  Judgment  is  therefore  in  part  reversed, 
and  the  cause  remanded,  with  directions  to 
the  drcnlt  court  to  retax  other  of  tbe  costs 
and  to  disallow  certain  Items  as  tiereln  in- 
dicated.   All  concur. 


ZVRB  T.   EXilTCL 

(St  Louis  Court  of  Appeals.    MlasonrL   Dae; 
It,  1900.) 

1.  BVIDBNCK  —  Paboi.  Eviderck  —  AKBiauiTr 
o»    Writing. 

An  instrument  whereby  a  party  admowl- 
edged  the  receipt  of  a  sum  of  money  and  agreed 
to  wait  for  entire  settlement  till  a  data  named 
"by  note"  waa  ambiguous,  so  that  extrin^e  testi- 
mony was  admissible  to  show  its  meaning. 

[Eid.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  20.  K>Tidenc^  H  2140-2143.] 

2.  TBiAL—lR8TBUcnon»— Right  to  Objkjt— 
Bbtoppbl. 

Whe'-e  defendant's  objection  to  tlie  admia- 
sion  of  evidence  for  plaintiff  as  to  tbe  construc- 
tion of  a  written  instrument  on  the  ground 
that  it  must  be  interpreted  1^  the  court  was 
sustained,  he  cannot  complain  of  an  Instmction 
interpreting  the  instrument  according  to  the 
contention  of  tbe  plaintiff. 

3.  Contracts— VAWDrrr—TniE  wvb  Pebtobm- 

AKOE— EXTBKBIon— CONBIDBRATXOn. 

After  a  seller  has  fully  ezecated  his  OOB- 
tract  bis  agreement  to  extend  the  time  for 
payment  and  to  accept  a  note  of  the  buyer  at  a 
future  date  in  settlement  was  without  considera- 
tion and  void. 

[Ed.  Note.— For  cases  In  point  see  Oeat  Dig. 
vol.  11.  C^ontracts,  1 1121.] 

Appeal  from  St  Lonls  Circuit  Oonrt;  Wal- 
ter B.  Douglas,  Judge. 

Action  by  John  Zerr  against  Adolph  King. 
From  an  order  granting  a  new  trial  after 
verdict  for  plaintiff,  he  appeals.  Reversed, 
with  directions  to  enter  Judgment  on  verdict 

Appellant  instituted  an  attachment  against 
respondent  to  recover  a  balance  of  $900  al- 
leged to  be  due  on  the  purchase  price  of  the* 

!  good  will  of  a  hotel  and  restaurant  and  of 
a  stock  of  groceries,  llqnors,  bed  and  table 
linen,  glassware,  and  other  utensils.  On 
Man±    7,    1904,    respondent   sold   the   good 

I  will  of  the  hotel  and  restaurant  for  $2,000 
and  the  other  property  described  at  prices 

I  which,  when  an  Inventory  was  taken,  amount- 

I  ed  to  $1,792.  The  good  will  was  paid  for  in 
full,  and  all  but  $900  was  paid  at  different 

I  times  on  the  price  of  the  property.  These 
payments   ranged   from   March   4,    1904,    to 

'  April  12tb,  when  the  last  one  was  made.  It 
is  not  denied  the  balance  claimed  was  owing, 
the  dispute  between  the  parties  being  as  to 
when  it  was  to  be  paid.  Appellant  contends 
tbe  whole  purchase  price  was  to  be  paid  on 
delivery  of  the  property,  whereas  respondait 
says  only  $1,0(X)  was  to  be  paid  down  and 
the  balance  at  the  close  of  tbe  Ijoulslana 
Purchase  E}xposltion,  or  World's  Fair,  Decem- 
ber 1,  1904.  The  ground  of  attacliment  was 
failure  to  pay,  as  agreed,  tit*  price  of  tlM 
goods  on  delivery.  A  plea  in  abatement  was 
filed  and  tbe  issue  tried,  the  trial  resulting 
in  a  verdict  for  appellant  sustaining  tlte  at- 
tachmoit  Subsequently  a  new  trial  was 
granted,  on  motion  of  respondoit  for  sup- 
posed error  in  one  of  the  Instmctlons  given  by 
the  court  on  its  own  motion.  Tills  appeal 
was  prosecuted  from  the  order  granting  tlie 
new  trial  on  the  plea  in  abatement  Botb 
the  parties  are  Qermans  and  not  able  to  ex- 
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ppMw  themselTea  with  predsion  In  our  Ian- 
(oage.  Klug  did  not  speak  Engllab.  There 
la  no  nxtterlal  discrepancy  In  the  teetlmooy 
regarding  the  tranaactioa  In  controversy,  ex- 
cept aa  to  the  time  of  payment  Appellant 
gave  testimony  going  to  show  the  oitlre  price 
waa  to  be  paid  on  delivery  of  the  property, 
and  respondent  testified  appellant  was  to 
wait  ontll  the  close  of  the  World's  Fair  for 
paym«it  Some  confnslon  was  Introduced 
Into  the  case  hy  the  following  receipt  takoi 
on  April  12th.  when  the  last  payment  waa 
made:  "Received  of  Adolph  Klug  $500  five 
hundred  00-100  dollars.  At  the  same  time 
I  agree  to  wait  for  the  entire  settlemoit  till 
Oktober  Ist,  1904,  by  note.  St  Louis.  April 
12th.  1004.  John  Zerr."  Respondent  testi- 
fied that  though  he  had  paid  all  he  was  to 
nntll  the  close  of  the  World's  Fair,  appel- 
lant pestered  him  for  money  and  finally  re- 
spondent agreed,  cm  April  12th,  to  make  a 
further  payment  of  $500  If  appellant  would 
agree  to  make  no  more  demands  until  October 
1st  when  another  payment  of  $500  would  be 
made.  In  this  conversation  reqwndent  said 
he  did  not  know  whether  he  would  be  able 
to  pay  cash  on  October  1st  as  the  World's 
Fair  would  not  close  until  December  Ist,  but 
appellant  said.  If  respondent  would  give  a 
note  on  October  Ist  It  would  do,  and,  on  this 
onderstandlng,  respondent  wrote  In  the  re- 
ceipt the  words  "by  note,"  and  appellant 
signed  the  receipt  Portions  of  the  testi- 
mony of  appellant  show  bis  understanding  nt 
the  arrangement  of  April  12th,  or  at  least  the 
*  version  of  It  he  would  have  given  If  permitted 
to  testify  In  full,  was  that  he  was  demanding 
the  entire  amount  due  on  the  purchase  price 
OB  said  date,  and  respondent  claimed  to  be 
miable  to  raise  It ;  that  appellant  could  nego- 
tiate respondent's  note  to  the  Anheuser-Busch 
Brewing  Association  and  thereby  get  cash  to 
go  Into  business,  as  he  desired  to  do;  that.  In 
view  of  these  facts,  he  (Klug)  agreed  to  exe- 
cute his  note  for  the  balance,  said  note  to 
fail  diib  October  1st,  and  appellant  would  take 
It  and  negotiate  It  for  cash.  Klug  gave  his 
verslcm  of  the  arrangement  of  April  12tb 
wlthont  objection  from  appellant's  counsel, 
bat,  when  Zerr  was  asked  to  make  a  state- 
ment regarding  it,  King's  counsel  objected  on 
the  ground  the  receipt  spoke  for  itself,  must 
be  Interpreted  by  the  court  and  Interpreted 
to  mean  the  note  was  to  be  given  on  October 
1st  This  objection  was  sustained,  and  Zerr 
not  permitted  to  make  a  full  explanation, 
fbongh,  as  stated,  the  evidence  Indicates 
plainly  enoogb  what  his  testimony  would 
have  beoi. 

But  one  instruction  was  glvoi  for  appel- 
lant which  was,  If  the  Jury  found  from  the 
evidence  the  original  contract  of  sale  was 
that  Klug  was  to  pay  the  purchase  price  of 
the  property  on  delivery,  the  verdict  should 
be  for  appellant  For  respondent  the  court 
instructed  If  the  Jury  believed  appellant  put 
respondent  In  possession  of  the  property  on 
March  7, 1904,  and  agreed  the  unpaid  portion 


of  the  purdiase  price  of  the  stock  should  be 
paid  after  the  Invoitory  had  been  taken  and 
the  value  ascertained,  their  verdict  must  bo 
for  respondent  Also,  if  the  Jury  believed 
from  the  evidence  appellant  sold  the  prop- 
erty, agreeing  respondent  should  pay  $1,000 
In  cash  and  the  balance  at  the  doee  of  the 
World's  Fair,  they  must  find  for  respondent, 
even  though  th^  believed  he  still  owed  a 
balance.  On  Its  own  motion  the  court  told 
the  Jury  they  could  not  find  the  issue  on 
the  plea  In  abat«nent  for  appellant  on  the 
mere  fact  that  respondent  owed  him,  or  un- 
less they  found,  that  by  the  terms  of  the 
original  agreement,  Klug  was  to  pay  for  the 
property  on  delivery.  The  following  instruc- 
tion was  the  one  on  which  the  lower  court 
granted  the  new  trial,  believing  it  erroneously 
withdrew  from  the  Jury  the  decision  of  when 
Klug  was  to  give  his  note :  "If  the  Jury  find 
and  believe  from  the  evidence  that  Klug  was 
bound  by  the  contract  between  himself  and 
Zerr  to  pay  the  purchase  price  upon  de- 
livery, and  that  after  the  property  was  de- 
livered to  Klug,  Zerr  agreed  with  Klug  to 
accept  Klug's  note,  payable  at  a  future  day, 
the  Jury  will  return  a  verdict  for  the  plain- 
tiff if  they  further  find  that  Klug  failed  and 
refused  on  demand  to  execute  and  deliver 
such  note."  Respondent  asked  several  In- 
structions which  the  court  refused. 

F.  A.  and  L.  A.  Wind,  for  appellant    Kort- 
John  ft  Kortjohn,  for  respondent 

OOODB,  3.  (after  stating  tbe  facts).  A 
more  ambiguous  writing  than  the  document 
called  a  receipt,  but  which  is  an  agreement 
too,  hardly  could  be  found.  The  length  of 
time  the  note  was  to  run,  the  Interest  It  , 
should  bear,  and  other  matters,  are  not  stat- 
ed. The  memorandum  reveals  on  its  face 
some  outside  arrangement  to  whidi  it  re- 
fers, and,  to  be  understood  correctiy,  needed 
the  help  of  extrinsic  testimony.  As  this  testi- 
mony was  contradictory,  an  issue  naturally 
arose  for  the  Jury's  determination.  But  re- 
spondent took  the  position,  in  objecting  to  ap- 
pellant's testimony  regarding  the  note,  that 
the  matter  was  for  the  court  In  accordance 
with  this  contention  the  court  In  the  fifth  In- 
struction above  quoted,  appears  to  have  taken 
the  receipt  to  mean  the  note  was  to  be  execut- 
ed and  delivered  by  Klug  on  demand  Instead 
of  on  October  1st,  as  respondent  agreed. 
The  document  does  not  so  clearly  declare 
when  the  note  should  be  given  as  to  shut 
out  explanatory  testimony.  But  as  respond- 
ent insisted  to  the  contrary  and  induced  the 
court  to  accept  that  view,  he  must  abide  the 
result  as  the  receipt  will  beer  the  meaning 
the  court  gave  it  as  well  as  the  one  for 
which  respondent  contended.  Lee  v.  Hassett, 
39  Mo.  App.  67.  Tbe  one  issne  in  the  case 
for  the  Jury  to  decide.  In  order  to  determine 
tbe  plea  In  abatement  was  whether  or  not 
the  property  was  to  be  paid  for  on  delivery. 
Ubia  issue  was  submitted  in  an  instruction 
given    for   apitellant   and   two   instructions 
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given  for  recDondent;  one  propounding  tbe 
theory  that,  If  part  of  the  purchase  money  was 
not  to  be  paid  until  the  stock  of  goods  was  In- 
ventoried and  its  value  ascertained,  the  ver- 
dict must  be  for  respondent;  the  other  tbe 
theory  that.  If  imrt  of  the  price  was  to  be 
paid  at  the  close  of  the  World's  Fair,  tbe 
verdict  should  be  for  respondent.  Tbe  same 
Issue  of  whether  the  property  was  to  be  paid 
for  on  delivery  was  submitted  in  two  Instruc- 
tions given  by  the  court  on  its  own  motion, 
namely,  the  fourth  and  fifth.  In  tbe  fourth 
Instruction  the  Jury  were  expressly  told  that 
the  verdict  could  not  be  for  appellant  unless 
It  was  found  from  the  evidence  that  Kiug 
was  to  pay  on  delivery  of  the  property  by 
the  terms  of  the  original  agreement  A«  the 
Jury  found  the  Issue  for  respondent  under 
those  Inatmctlons,  they  must  have  found  the 
contract  of  sale  provided  for  payment  by 
King  when  he  received  the  property.  This  was 
the  vital  question  and  respondent  had  Instruc- 
tlona  submitting  It  In  the  two  aspects  he 
&»ked  to  be  presented. 

One  of  defendant's  contentions  Is  that, 
even  If  the  contract  of  sale  provide!  for  a 
cash  payment  on  delivery  of  the  property, 
this  term  was  changed  on  April  12tb,  and 
the  matter  thereafter  stood  on  an  agreement 
by  Zerr  to  wait  until  October  1st  and  then 
accept  King's  note  for  tbe  balance.  Such  an 
arrangement,  if  made,  was  unsupported  by 
any  consideration,  there  being  no  dispute 
between  the  parties  about  the  indebtedness. 
Gamier  v.  Papin,  30  Mo.  243 ;  Wilson  v.  Rus- 
sler,  91  Mo.  App.  275;  Montgomery  Co.  v. 
Auchley,  82  Mo.  126,  4  S.  W.  425.  King 
pnrttd  with  nothing  and  appellant  received 
nothing  as  an  inducement  to  substitute  for 
the  original  agreement,  a  new  one  post- 
poning the  maturity  of  tbe  debt  to  a  cer- 
tain time  and  then  take  a  note  for  it 
Though  Zerr  agreed  to  wait  for  sucb  a  note, 
the  memorandum  does  not  show  that  Klag 
boimd  himself  to  give  one,  though,  no  doubt, 
Zen's  agreement  to  wait  longer  for  his  money 
would  have  been  enough  to  support  the  sub- 
stituted agreement  as  against  Klug.  But 
what  was  there  to  uphold  It  against  Zerr? 
What  did  he  get  or  Klug  lose?  The  case  of 
Wimp  V.  Early,  104  Mo.  App.  85,  78  S.  W. 
343,  Is  not  authority  for  the  proposition  that 
the  first  agreement  could  be  set  aside  with- 
out a  consideration.  That  case  presented 
the  question  of  tbe  vralver  of  a  landlord's 
lien  which,  it  was  decided,  certain  precedents 
allowed  to  be  done  without  a  consideration, 
just  as  a  party  may  waive  other  statutory 
rights,  such  as  a  defense  based  on  tbe  stat- 
utes of  frauds  or  limitations.  As  to  the 
nonnecessity  of  consideration  to  support  a 
waiver,  see  Schmidt  v.  Ins.  Co.,  2  Mo.  App. 
339.  If  the  contract  of  April  12th,  made 
after  the  first  one  had  been  executed  fully  by 
appellant,  was  intended  to  supplant  the  first 
one  in  respect  of  bis  right  to  cash  payment 
a  consideration  was  essential  to  Its  validity. 
Tbe  contents  of  the  receipt  were  relevant, 


not  to  supersede  the  original  agreement,  but 
as  a  bit  of  evidence  tending,  In  some  degree, 
to  show  what  paymoit  was  stipulated  In  the 
original  agreement  As  evidence  on  thta 
point  it  was  for  the  Jury  to  weigh,  and  we 
thlnjf  respondent  led  the  court  Into  error  in 
Interpreting  its  legal  effect  to  be  that  King 
was  to  give  a  note  on  demand.  That  treat- 
ment of  the  receipt  by  the  court  tended  to 
influence  the  Jury  to  find  the  sale  was  for 
cash.  However,  as  said  above,  respondent 
cannot  take  advantage  of  this  error  which  he 
induced. 

In  so  far  as  the  refused  Insfmctlons  were 
correct,  they  were  covered  by  those  given. 

The  Judgment  Is  reversed,  and  the  canse 
remanded,  with  directions  to  the  court  to  set 
aside  the  order  granting  a  new  trial  and  en- 
ter  judgment  on  tbe  verdict  of  the  jury.  AH 
concur. 


ORCHARD  V.  NATIONAL  EXCHANGB 
BANK, 

(St  Louis  Court  of  Appeals.    Missouri.    Dee. 
22,  IdSe.) 

1.  Wbit  or  Ebbob— Revibw  or  Rkcobd  Pbop- 

EB  —  REVERBAI,  of  JUDQICEirT  —  Whew  Atj- 
THORIZEO. 

Tbe  appellate  conrt  on  a  writ  of  error,  will 
examine  the  record  propifr,  and  reverse  the  jndir- 
ment  for  error  appearing  on  the  face  thereof, 
where  it  appears  that  the  court  had  no  juris- 
diction of  the  parties  or  of  the  subject-matter, 
or  the  petition  fails  to  state  a  cause  of  action, 
though  motions  for  new  trial  or  in  arrest  were 
not  filed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |g  2867-2872.] 

2.  RE0EIVEB8  —  OliAnCB  —  BXFBMBBS  OV  Ra> 

ceivkbshif— Fbioritt. 

The  expenses  of  a  receivership  have  prior- 
ity over  other  claims,  and  must  be  first  paid; 
and.  when  property  is  tnmed  over  by  the  re- 
ceiver to  a  tnird  person  as  owner,  the  court  may 
order  him  to  pay  l>ack  to  the  receiver  such  sum 
as  may  be  necessary  to  pay  the  expenses  of  the 
receivership,  on  there  being  a  deficiency  of  as- 
sets. ' 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  42,  Receivers,  ({  279-^^] 

3.  Saue— Obdeb  or  Repatiocnt  to  Rbobivbb 
-^OBiSDionoN  or  Court. 

A  bank  received  assets  from  a  receiver. 
On  the  final  settlement  there  was  an  insufficiency 
of  assets  to  pay  the  expenses.  The  bank  vol- 
nntarily  came  into  court  and  filed  objections  to 
the  settlement.  Held,  that  the  court  having 
jurisdiction  of  tiie  bank  and  the  subject-mat- 
ter, was  authorized  to  enter  an  order  requiring 
the  bank  to  return  to  the  receiver  a  sum  suffi- 
cient to  cover  the  balance  due  him  fOr  the  ex- 
penses of  the  receivership. 

4.  Sams— Enfobceuent  or  Obdeb. 

An  order  of  court  in  receivership  proceed- 
ings, which  requires  a  third  person  who  had 
received  assets  from  the  receiver  to  return  to  the 
recover  a  sum  sufficieDt  to  pa;  the  expenses  of 
receivership  on  a  deficiency  of  assets,  may  be 
enforced  by  proceeding  for  contempt  sequestra- 
tion of  assets,  or  appropriate  equitable  remedy, 
but  not  by  the  entry  of  a  judgment  without 
pleading  or  process,  in  the  absence  of  either 
an  agreement  or  voluntary  appearance  of  tbe 
third   porson. 
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B.  ApfxaI/— Reottalb  in  Jitdombrt— BrFXcr. 
An  appellate  court  Is  not  concladed  by  the 
r«<HtalB  In  the  judgment  that  defendant  was 
duly  served  with  process  and  appeared,  filing  its 
answer,  and  defaulted,  but  may  inspect  the 
wliole  record,  and,  if  it  appears  that  tne  court 
bad  no  jurisdiction  over  the  person,  the  judg- 
ment will  be  adjudged  void. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TM.  3,  Appeal  and  Error,  §  4528.] 

6.  PB00K88— Skrvice— Statxjtes. 

In  a  receiTershlp  proceeding,  the  coort,  od 
a  final  settlement  oi  the  receiver,  entered  an 
order  requiring  a  bank  which  had  received  as- 
sets from  the  receiver  to  repay  to  him  a  speci- 
fied sum  needed  for  the  payment  of  the  ex- 
penses of  receivership.  A  copy  of  the  order  was 
served  on  the  bank,  requiring  it  to  appear  and 
■how  cause  in  what  purported  to  be  a  new 
action.  Held,  that  the  bank  was  not  served 
with  process  necessary  to  institute  a  suit,  under 
Rev.  St  1899,  SI  569,  570,  defining  a  summons 
and  providing  for  the  manner  of  service  thereof. 

1.    APPEAKANCE— JUBISDIOnON  ACQUIKED. 

A  defendant,  who  does  not  appear  to  the 
merits  of  the  action,  but  asserts  that  there  is 
no  such  action  pending,  and  denies  the  juris- 
diction of  the  court  therein,  does  not  voluntarily 
appear,  and  the  court  does  not  acquire  juris- 
diction over  him. 
8.  Jcdoveni^-Plkadinob  to  StTBTAin  Judo- 

JfENI. 

Where  there  are  no  pleadings  In  a  case,  no 
Judgment  can  be  entered. 

Error  to  Circuit  Court,  Oregon  County; 
W.   N.   Evans,  Judge. 

Action  by  James  Orchard  against  the  Na- 
tional Exchange  Bank.  There  was  a  judg- 
naent  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Sebree  &  Farrington  and  Geo.  Pepperdlne, 
for  plaintiff  In  error.    James  Orchard,  pro 


NORTONI,  J.  The  record  before  us  shows 
the  following  regular  and  irregular  proceed- 
ings to  have  been  had  in  the  circuit  court 
of  Or^on  county.  First,  we  find  a  Judgment 
In  regular  form  for  the  recovery  of  money 
entered  by  said  court  at  its  Feburary  term, 
1906,  in  favor  of  James  Orchard,  defendant 
in  error,  as  plaintiff  there,  and  against  the 
National  Exchange  Bank,  plaintiff  in  error 
here,  as  defendant  there,  for  |364,  together 
with  Interest,  and  for  costs,  "and  that  the 
plaintiff  have  execution  for  said  judgment 
and  costs."  It  is  from  this  Judgment  that 
the  b«mk  lus  sued  out,  and  now  prosecutes, 
this  writ  of  error.  As  we  further  examine 
Into  the  record,  we  ascertain  that  there  was 
no  such  case  In  the  court.  There  was 
BO  pleading  filed  by  the  plaintiff;  there  was 
no  service  of  process  had  upon  the  defendant 
bank;  there  was  no  T0luntai:y  appearance 
there  of  such  bank,  by  filing  an  answer  or 
otherwise;  nor  bad  the  parties  appeared  by 
agreement;  nor  was  there  a  motion  for  new 
trial  or  In  arrest,  filed  by  the  bank,  seeking 
a  review  of  such  Judgment,  for  tb(;  very 
good  reason,  it  is  said  in  the  briefs,  that  the 
bank  had  no  knowledge  that  such  proceed- 
ing was  pending,  etc.  From  these  facts,  the 
case  appears  novel  indeed.  Without  some 
further  explanation,  it  would  appear  almost. 


If  not  quite,  startling  to  the  profession  to 
know  that  a  court  should  proceed  to  enter  up 
Judgment  against  a  party  in  a  case  stated, 
when  in  fact  the  entire  record  disclosed  that 
there  was  no  such  case  In  the  court.  It  is 
manifest  that  this  state  of  the  record  re- 
sults from  error,  and  the  following  history 
of  the  final  proceedings  which  resulted  In 
the  judgment  mentioned  and  antecedent  pro- 
ceedings in  another  and  distinct  case  will  be 
recited.  In  order  that  an  accurate  understand- 
ing may  be  had  with  respect  to  the  whol» 
matter. 

It  appears  that  there  was  pending  in  the  cir- 
cuit court  of  Oregon  county  the  case  of  State 
ex  reL  E.  O.  Crow,  Attorney  General,  Relator, 
V.  Oregon  County  Balik,  in  which  case 
one  J.  Posey  Woodside  had,  at  a  prior  term 
of  court,  been  appointed  receiver  of  the  said 
Oregon  County  Bank.  When  and  for  what 
reason  the  receiver  was  appointed  In  the  first 
instance  does  not  appear,  nor  Is  any  of  the 
record  of  that  case  before  us,  prior  to  what 
is  termed  the  "surrendering  settlement"  of  the 
receiver.  The  record  does  disclose,  however, 
that  there  was  pending  in  the  court  the  case, 
as  stated,  of  the  Attorney  General  against  the 
Oregon  County  Bank,  and  that  J.  Posey  Wood- 
side  was  acting  receiver  therein;  that  at  the 
August  term,  1902,  of  said  court,  the  receiver 
filed  what  is  termed  a  "surrendering  settle- 
ment" of  such  receivership.  Among  other 
things,  this  report  shows  that  the  present 
plaintiff  in  error,  the  National  Exchange 
Bank  of  Springfield,  Mo.,  had,  under  some 
sort  of  an  order  of  the  court  or  Judge  at 
chambers  on  a  previous  date,  become  Inter- 
ested In  the  defunct  bank  and  the  receiver- 
ship resulting  therefrom,  and  had  in  some 
manner,  legitimate,  of  course,  probably  under 
an  order  of  the  court,  received  from  the  re- 
ceiver several  thousand  dollars  of  the  assets 
of  the  defunct  Oregon  County  Bank.  Append- 
ed to  this  "surrendering  report"  of  the  receiv- 
er Is  a  statement  of  the  expenses  of  the  re- 
ceivership, such  as  amounts  expended  for  at- 
torney's fees,  court  costs,  clerical  work,  etc., 
and  also  an  item  for  compensation  for  the 
receiver  by  way  of  commissions  for  his  serv- 
ices. To  this  report  and  statement  of  ex- 
penses, the  plalntifF  In  error  here,  National 
Exchange  Bank,  voluntarily  appeared  and 
filed  its  objections  and  exceptions,  challenging 
several  matters  therein,  which,  aside  from 
the  fact  of  the  voluntary  appearance  of  the 
bank,  are  Immaterial  on  this  record.  It  then 
appears  that  later  during  the  same  term  of 
court,  in '  the  same  case  of  the  Attorney 
General  against  the  bank,  the  receiver's  re- 
port was  taken  up  and  considered  by  the 
court,  by  the  court  approved,  and  the  ex- 
pense account  to  which  the  National  Ex- 
change Bank  had  objected  was  allowed  to 
the  receiver  In  full,  as  prayed  by  him.  No 
order  appears  overruling  the  objections  filed 
by  the  National  Exchange  Bank;  the  only 
order  being  that  of  the  court  approving  the 
receiver's  report  allowing  him  the  expenses 
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of  •dmlnistratioo  as  set  forth  in  his  acconnt 
and  oonunlsslons  prayed  for  hy  him.  In  the 
same  ordn  the  court  finds  that  there  are  in> 
tafflclent  moneys  In  the  bands  of  tiie  re- 
ceiver to  compfflisate  Iilm  for  the  expenses 
of  administration  and  his  commissions  al- 
lowed, and,  in  snl>stance,  that  the  estate  Is  In- 
debted to  him  therefor  In  the  I>al«nce  of  $36i, 
and  it  therefore  ordered  that  the  present 
plaintiff  In  error,  "National  Exchange  Bank, 
return  to  tlie  receiver  available  assets  de- 
livered to  them  by  the  receiver  in  the  sum  of 
$364  to  cover  the  balance  due  him  and  that 
thereupon  the  receiver  be  discharged."  All 
of  this  occurred  at  the  August  term,  1902,  in 
tlie  case  of  the  Attorney  General  against  the 
bank.  Nothing  further  appears  on  the  rec- 
ord until  the  February  term,  1904,  and  In  fact 
the  case  of  the  Attorney  General  against  the 
bank  seems  to  Iiave  entirely  disappeared  at 
this  Jimcture,  for  It  no  longer  appears  on  the 
record,  and  such  proceedings  as  follow  on 
tlie  same  subject — i.  e.,  the  allowance  of  the 
1364  to  the  receiver — appear,  first,  under  the 
title  of  "J.  Posey  Woodslde,  Receiver,  v.  Na- 
tional Exchange  Bank,"  and,  second,  under 
the  title  of  "James  Orchard  v.  National  Ex- 
change Bank,"  and  it  is  upon  this  record  that 
the  Judgment  was  entered,  a  review  of  which 
is  sought  by  this  writ  of  error. 

As  stated,  nothing  seems  to  have  trans- 
pired in  the  matter  from  the  August  term, 
1902,  to  the  February  term,  1904,  when, 
phcenix-llke,  a  new  case  arose,  from  whence 
none  can  tell;  for  there  la  neither  pleading 
by  plaintiff  or  defendant,  nor  process  or  serv- 
ice of  process  on,  nor  was  there  appearance 
by,  the  National  Exchange  Bank.  That 
which  appears  to  be  a  new  case  on  the  record, 
at  the  February  term,  1904,  is  entitled  "J. 
Posey  Woodslde,  Receiver,  v.  National  Ex- 
change Bank,"  and  the  order  of  the  court  un- 
der this  title,  made  at  that  term,  recites  In 
snbetance  that  at  the  August  term  ot  the 
court  nuentioned  an  order  was  made  by  the 
conrt  Qpmi  the  National  Exctunge  Bank, 
ordering  It  to  turn  over  to  J.  Posey  Woodslde, 
receiver,  etc.,  assets  of  the  Oregon  Oounty 
Bank  amounting  to  |364  aa  expenses,  attor- 
ney's fees,  commissions  for  his  services,  etc., 
as  receiver  of  the  Oregon  CJounty  Bank;  and. 
It  having  been  made  to  am>ear  to  the  coart 
that  neither  such  $364,  nor  any  part  thereof, 
has  ever  been  paid.  It  was  therefore  ordered 
that  the  National  Exchange  Bank  be  and  ap- 
pear at  the  next  regular  term  of  micb  court 
In  July  following,  and  show  canse,  etc,  wliy 
It  had  not  compiled  with  such  order.  A  «^>y 
of  this  order  was  served  upon  the  bank  by  the 
sheriff  in  dne  time,  and  at  the  July  term  the 
National  Exchanj^e  Bank  appeared  and  filed  a 
return  to  the  order,  doiylng  that  there  was 
any  such  case  aa  J.  Posey  Woodslde  v.  Na- 
tional Exchange  Bank  In  the  conrt,  and 
denying  the  Jurisdiction  of  the  court,  etc. 
There  was  nothing  contained  in  such  return 
pertaining  to  the  merits  of  the  omtroversy, 
if  it  had  any  merits.  ' 


The  next  record  «a.try  appearing  la  of  tb* 
February  term,  1906,  and  of  date  March  Ist, 
to  the  effect  tliat  James  Ordtard  then  made 
it  appear  to  the  satisfactlMi  of  the  court 
that  he  had  succeeded  to  the  rights  of  J. 
Posey  Woodslde  in  the  claim  for  $364  by  as- 
signment from  Woodslde  of  the  daim  Cor  $364, 
and  that  on  his  niDtion  said  James  Orchard 
was  substituted  for  J.  Pos^  Woodslde, 
"and  that  he  be  permitted  to  proaecnte  said 
cause  In  ills  own  name  and  stead,  the  same  as 
the  said  J.  Posey  Woodslde  could  do."  And  on 
the  same  day,  at  the  same  term,  the  National 
Excliange  Bank  not  appearing  hi  any  manner, 
the  coart  entered  the  following  Judgment: 
"James  Orcliard  v.  National  Exchange  Bank. 
Now,  at  this  day,  the  above  canse  coming  on 
to  be  heard,  and  plaintiff  annonnces  ready  fbr 
trial,  and  It  appearing  that  the  defoidanA, 
the  National  Exchange  Bank,  has  lieen  duly 
served  with  process^  notifying  it  of  the 
pendency  of  this  suit  and  the  nature  tliereof, 
more  than  30  days  before  the  first  day  of 
the  July  term,  1904,  of  this  court,  and  it 
further  appearing  to  the  court  from  the 
files  herein  that  the  National  Exchange  Bank 
at  the  July  term,  1904,  of  this  conrt  personal- 
ly appeared  and  filed  its  answer  In  this  cause, 
and  the  plaintiff  herein  demands  trial,  and 
the  defendant  falling  to  appear  further,  and 
a  Jury  being  waived,  all  and  singular  the 
matters  and  things  being  submitted  to  the 
court  sitting  as  a  Jury,  and  it  appearing  to 
the  court  that  this  Is  an  action  against  the 
defendant  to  recover  an  allowance  made  to 
J.  Posey  Woodslde,  as  receiver  of  the  Oregon 
County  Bank,  for  the  sum  of  $364,  the  conrt, 
after  hearing  all  the  evidence,  finds  that 
J.  Posey  Woodslde  luts  assigned  all  of  his 
right  title,  and  Interest  In  Qie  above  cause 
of  action  to  James  Orchard,  and  the  right 
to  proceed  with  this  cause;  and  the  conrt 
further  finds  from  the  evidence  that  the  Na- 
tional Exchange  Bank  owed  and  stood  in- 
debted* to  J.  Posey  Woodslde  in  the  sum  of 
three  hundred  and  sixty-four  dollars  ($364). 
now  past  due,  that  the  same  has  not  been 
paid,  it  is  and  still  remains  due.  It  Is  there- 
fore considered  and  adjudged  t>y  the  co>nrt 
that  the  plaintiff,  James  Orcliard,  assignee 
of  J.  Posqr  Woodslde,  recover  of  and  from 
the  defendant,  the  National  Exchange  Bank, 
the  sum  of  three  hundred  and  sixty-fonr 
dollars  ($364),  that  the  same  bear  interest 
at  6  per  cent,  per  annum,  and  that  plalntifl 
recover  the  costs  herein  laid  out  and  expend- 
ed and  that  plaintiff  have  execution  few  said 
Judgment  and  costs." 

The  National  Exchange  Bank  sned  ont 
this  writ  of  error,  on  the  ground  thaft  It  has 
never  Iiad  its  day  In  court. 

1.  O^ere  are  no  exceptions  before  us.  !%« 
record  proper  only  Is  here.  No  motions  for 
new  trial  or  in  arrest  of  Jndgment  were  filed. 
It  is  settled  beyond  controversy,  however, 
tliat,  even  In  that  state  of  the  reoiMd,  an  ap- 
pellate court  win,  on  writ  of  error,  examine 
the  record  proper,  and  reverse  the  Judgment 
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for  error  appearing  on  the  face  tberof,  when 
It  appears  that  the  conrt  had  no  JmlBdlctlon, 
fliat,  of  the  partlee;  or,  second,  of  the  sub- 
ject-matter; or,  third,  when  the  petition  falls 
to  state  a  cause  of  action.  Melntlre  v.  Mc- 
Intlre,  80  Ma  470;  K.  C,  etc,  B7.  Oo.  ▼. 
Carlisle,  94  Mo.  166,  7  S.  W.  102. 

2.  It  appears  that  In  the  case  of  Attorney 
General  t.  Oregon  County  Bank,  the  Na- 
tional Exchange  Bank  had  received  certain 
of  the  assets  from  the  receiver,  and  that 
when  the  final  or  surrendering  settlement  of 
the  receiver  was  made,  there  were  Insuffi- 
cient assets  In  his  hands  to  cover  all  of  the 
expenses  of  the  receivership;  that  the  Na- 
tlonftl  Exchange  Bank  was  interested  In  the 
matter  In  some  manner  which  prompted  It 
to  come  voluntarily  Into  court  and  file  ob- 
jections to  the  expense  account  exhibited 
by  the  receiver.  The  National  Exchange 
Bank,  having  theretofore  received  a  portion 
of  the  assets  from  the  receiver  and  voluntari- 
ly entered  Its  appearance  to  contest  such 
final  settlement,  thereby  conferred  Jurisdic- 
tion of  its  person  upon  tlie  court,  so  that  its 
order  on  the  National  Exchange  Bank  to  re- 
turn to  the  receiver  |364  of  the  available 
assets  of  the  Oregon  County  Bank  was  a 
valid  atier  In  a  case  In  which  the  court  had 
obtained  Jurisdiction  of  both  the  person  of 
the  defendant  and  the  subject-matter  of  the 
action.  The  $394  ordered  returned  to  the 
receiver  was  to  cover  a  balance  due  him  on 
expenses  of  the  receivership.  Expenses  of 
this  nature  always  have  priority  of  other 
claims,  and  should  be  first  paid,  and,  when 
property  is  turned  over  by  the  receiver  to 
third  parties  as  owners  thereof,  the  court 
may  order  it  back  to  pay  such  expenses  of 
admlnlstwing  the  trust  Smith  on  Receiv- 
ers, f  850.  The  order  mentioned  could  have 
been  enforced  by  the  court  by  attachment  for 
contempt,  seQuestration  of  assets,  or  appro- 
priate equitable  remedy,  and  while  the  re- 
cover possibly  could  have  treated  the  order 
•f  the  conrt  as  a  liquidated  indebtedness 
from  the  National  Exchange  Bank  to  him, 
and,  upon  proper  pleading  and  process,  main- 
tained suit  at  law  thereon  against  the  bank, 
and  during  the  pendency  of  such  suit  assign- 
ed his  claim  to  Mr.  Orchard  or  to  any  other 
person,  so  that  he  might  be  substituted  as 
party  plalntiflF  therein,  we  know  of  no  princi- 
ple by  which  such  a  suit  at  law,  without 
pleading  or  process,  could  be  Ingrafted  upon 
tbe  case  of  the  Attorney  General  against  th* 
Oregon  County  Bank,  and  proceed  to  final 
Judgment  against  the  Natloaal  Eixchange 
Bank,  In  the  absence  of  either  an  agreement 
or  Tolmttary  appearance  by  snch  bank 
thereto. 

3.  The  Judgment  recites:  "The  National 
Exchange  Bank  has  been  duly  served  with 
process,  notifying  it  of  the  pendency  of  this 
suit  and  the  nature  thereof  more  than  80 
days  before  ttte  first  day  of  the  July  term, 
1904,  at  this  conrt;  and  It  further  appears 
t»  the  court  from  the  flies  herein  that  the 


National  Hxchange  Bank,  at  flie  Jnly  term, 
1904,  of  this  court,  personally  appeared  and 
filed  its  answer  in  tills  case,  and  the  plaintiff 
having  demanded  trial,  and  tbe  defendant 
falling  to  appear  further,  a  Jury  being  waiv- 
ed," etc.  Now,  if  these  recitals  were  true, 
there  would  be  no  doubt  of  the  Jurisdiction 
of  the  court  over  the  person  of  the  defendant. 
National  Exchange  Bank;  for  where  service 
has  been  had  according  to  law,  and  the  party 
appears  and  answers  In  response  to  sudi 
service,  the  court  Is  certainly  possessed  of 
Jurisdlctl<«  over  the  person  of  such  defend- 
ant, and  the  cause  of  action  being  of  a  class, 
as  It  Is,  over  which  the  circuit  court  has  gen- 
eral Jurisdiction,  the  Judgment  entered  would 
be  valid,  etc.  The  recitals  of  the  Judgment 
In  that  respect  are  untrue,  however,  and  the 
law  Is  well  settled  that  the  recitals  of  the 
Judgment  alone  are  not  conclusive  on  this 
qne8ti<m.  Indeed,  tbe  appellate  court  cannot 
determine  from  the  mere  recital  of  the  Judg- 
ment altxie  that  the  party  has  been  duly 
served  with  process,  or  that  he  has  appeared 
and  answered.  Matters  of  this  nature  can 
appear  only  from  an  Inspection  of  the  entire 
record,  and  in  determining  this  matter  It  Is 
the  duty  of  the  conrt  to  Inspect  the  whole 
record,  and  If,  upon  such  inspection,  it  ap- 
pears that  the  court  had  no  Jurisdiction  over 
the  person  or  the  subject-matter  of  the  action, 
the  Judgment  will  be  declared  to  be  void  and 
for  naught  held.  Howard  v.  Thornton,  SO 
Mo.  291 ;  Hope  v.  Blair,  106  Mo.  8S,  16  S.  W. 
586,  24  Am.  St.  Rep.  366 ;  Brown  v.  Woody, 
64  Mo.  647;  17  Amer.  ft  Eng.  Ency.  Law 
(2d  Ed.)  825-842.  From  an  Inspection  Ot 
the  record,  it  appears  that  there  was  no 
service  of  summons  had  upon  the  defendant 
In  the  court  below.  It  Is  true  there  was 
Berved  up<»i  tbe  defendant  a  copy  of  the 
order  of  the  court,  made  at  its  August  term, 
1902,  In  the  case  of  Attorney  General  v.  Ore- 
gon County  Bank,  requiring  the  defendant 
to  aiqpear  and  show  cause  at  the  July  term, 
1904,  in  what  purported  to  be  a  case  entitled 
"J.  Posey  Woodslde,  Receiver,  v.  National 
Exchange  Bank,"  and  the  defendant  bank 
filed  a  return  to  this  order,  asserting  that 
there  was  no  such  case  pending,  and  denied 
the  Jurisdiction  of  the  court  therein.  This 
was  neither  service  of  process,  as  is  necessary 
to  Institute  a  suit  (sections  569,  570,  Rev. 
Bt  1899),  nor  did  it,  under  the  circumstances, 
amount  to  a  voluntary  appearance  by  the 
defendant  thereto;  for,  Instead  of  appearing 
to  the  merits,  it  went  only  to  the  Jurlsdlctlcm 
of  the  court  which  it  denied. 

Aside  from  this,  there  Is  a  further  valid 
reason  why  this  Judgment  cannot  be  sus- 
tained. It  is  fundamental  that  the  Judgment 
in  any  case  must  be  supported  by  tiie  plead- 
ings. It  is  well  said  :  "A  court  cannot  prop- 
erly put  upon  its  record  a  Judgment  whidi 
Is  not  a  proper  sequence  to  the  pleadings. 
It  is  a  general  rule  that  the  Judgment  must 
conform  to,  and  be  supported  by,  the  plead- 
ings In  the  case.    A  recovery  must  be  had,  if 
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at  all,  iqion  the  facts  alleged."  11  Bncjr.  PL 
&  Pr.  868.  It  follows,  of  conrae,  that,  when 
there  are  no  pleadings  In  the  case,  there  is 
naught  upon  which  to  inredlcate  a  Judgment. 
See,  also,  1  Black  on  Judgments  (2d  Ed.)  f 
183;  White  T.  Bnsh,  68  Mo.  106;  Paddock  ▼. 
Lance,  94  Mo.  283,  6  S..  W.  211;  Bamsey  t. 
By.  Co.,  144  Mo.  176,  46  S.  W.  144;  Muenkt 
T.  Bunch,  90  Mo.  600,  8  S.  W.  63 ;  Neweham 
▼.  Kenton,  79  Mo.  382 ;  Smith  v.  Transfer  Co., 
92  Mo.  App.  41. 

For  the  reasons  stated,  there  was  no  case 
In  court  between  the  parties  to  this  record, 
and  the  Judgment  entered  by  the  court  upon 
the  hypothesis  that  there  was  such  a  case 
Is  void,  and  will  be  reT^Bed.  It  is  so 
ordered. 

BLAND,'  P.  J.,  concurs.  GOODE,  J.,  not 
Bittinc. 


B.  C.  STONE  MILLING  CO.  t.  McWII/- 
LIAMS  et  al. 

(St  Loais  Court  of  Appeals.    Missouri.    Dec. 
22,  1008.) 

L   PBlnCIPAL  AND  AOKNI^— MtlTUAI,  RIGHTS— 
LlABIUTIKS  OP  AOENT. 

An  agent,  pursuant  to  contract,  bought  a 
quantity  of  wheat  for  his  principal,  as  shown 
b/  his  reports  and  tha  amount  of  the  checks, 
signed  by  the  principal  In  blank,  used  by  the 
agent  to  pay  therefor.  The  agent  shipped  the 
wheat  to  the  principal,  and  a  shortage  in  the 
quantity  thereof  was  discovered.  Held  that,  if 
the  agent  shipped  to  his  principal  all  the  wheat 
he  bought  for  him,  he  was  not  liable  for  the 
Fhortage. 

2.  SAira— Bmbezzx-emewt— BnnDBN  o»  Proof. 

A  principal,  averring  that  his  agent,  au- 
thorized to  buy  wheat  and  pay  therefor  with 
checks  signed  by  the  principal  in  blank,  had 
embezzled  a  part  of  the  wheat  bought,  has  the 
burden  of  proving,  not  only  a  shortage  in  the 
quantitt  of  the  wheat,  but  that  the  shortage 
resulted  from  a  felonious  conversion  of  the 
wheat  by  the  agent 

3.  Attaciiment  —  Gboukds  —  EvinBNCE  — 

BUBDER    OF   PBOOF. 

To  sustain  an  attachment  in  an  action 
for  the  embezzlement  of  a  quantity  of  wheat 
bought  by  an  agent  for  bis  principal  on  an 
affidavit  averring  that  the  agent  embezzled  the 

groperty  of  his  principal,  the  principal  baa  the 
nrden  of  proving  that  he  owned  the  wheat 
alleged  to  have  been  embezzled,  and  that  the 
agent  appropriated  the  saihe  to  his  own  use 
without  the  consent  of  the  principal,  and  with 
the  intention  of  depriving  liim  of  his  property. 

4.  Appeal— DrsoBETiOH  of  Tsiai,  Coubt— Re- 

TMW. 

The  discretion  of  the  court  In  determining 
whether  documents  in  evidence  shall  be  put 
In  the  hands  of  the  jury  on  their  retiring  to 
consider  their  verdict  is  not  reviewable  on  ap- 
peal, in  the  absence  of  an  abuse  of  discretion. 
6.  Tbial— Deubbbatioks  of  Jubt — Taeiro 
Documents  to  Jubt  Room. 

Where,  on  an  issue  whether  an  agent,  au- 
thorized to  buy  wheat  for  his  principal  paid 
for  by  the  principal's  ctiecks,  had  embezzled 
a  part  of  the  wheat  bought,  the  agent's  daily 
reports,  checks,  and  weight  cards  showed  a 
shortage  in  the  alleged  quantity  of  the  wheat 
bought,  so  that  the  controverted  fact  was  wheth- 
er or  not  the  shortage  was  the  result  of  an 
embeaslement  by  the  agent  the  court  did  not 
abuse  its  discretion  in  declining  to  put  the 
daily  reports,  checks,  and  weight  cards  In  the 


hands  of  the  jury  on  their  retiring  to  consider 
the  verdict 

Appeal  from  Circuit  Oonrt,  Newton  Conn- 
ty ;  F.  C.  Johnston,  Judge. 

Action  by  the  R.  C.  Stone  Milling  Company 
against  J.  W.  Williams  and  another,  partnersb. 
From  a  Judgment  for  defendants  on  tha 
plea  in  abatement  to  the  attadunoit  Issned 
In   the   action,   plaintiff   appeala    Affirmed. 

This  action  is  to  recover  $707.72,  the  value 
of  1,015  bushels  of  wheat  alleged  to  have 
been  embezzled  and  converted  by  defendants. 
An  attachment  in  aid  of  the  suit  was  issued 
on  an  affidavit  alleging:  '^Chls  action  is 
brought  for  iujuriies  arising  from  the  oommia- 
slon  of  a  felony  by  the  defendants.  In  this: 
that  defendants  embeoled  and  converted  to 
their  own  use  the  property  of  plaintiff,  to 
the  value  of  $707.72."  A  plea  In  abatement 
to  the  attachment  was  filed,  and  the  issues 
raised  thereby  were  tried  to  a  jury,  result- 
ing In  a  verdict  for  defendants.  Plaintiff  re- 
covered Judgment  on  the  merits  of  the  action, 
and  the  appeal  is  from  the  verdict  and  Judg- 
ment on  the  plea  in  abatement 

Defendants  are  partners  and  operate  a 
small  mill  at  Wentworth,  Mo.  Plaintiff  oper- 
ated several  mills  In  southwest  Missouri,  on« 
at  Republic.  In  November,  1900,  the  par- 
ties entered  Into  an  agreement  whereby  de- 
fendants were  to  buy  wheat  at  Wentworth  for 
plaintiff  and  ship  as  directed.  Plaintiff,  In 
advance  of  purchases,  signed  blank  diecks 
and  delivered  them  to  defendants,  with  au- 
thority to  fill  them  out  and  deliver  them  la 
payment  for  wheat  as  needed.  Defendants 
were  furnished  blanks  on  which  they  made 
dally  reports  of  the  number  of  bushels  of 
wheat  bought  for  plaintiff,  the  price  p«r 
bushel,  and  the  number  and  amount  of  diedis 
used  In  payment  of  the  sam&  On  February 
8,  1901,  a  settlement  was  had  between  the 
parties.  After  this  date,  Qve  car  loads  of 
wheat  were  shipped  by  defendants  to  plain- 
tiff's mill  at  Republic.  These  five  cars  was 
-weighed  by  the  Frisco  Railroad  Company 
at  Monett,  and  on  their  arrival  at  Repnbllc 
the  wheat  was  taken  out  and  weighed  by 
plaintiff  In  Its  mill.  There  is  no  evidence 
tending  to  show  that  any  of  the  cars  were  do- 
fectlve,  or  that  there  was  any  loss  of  wheat 
In  transit  But  there  was  a  shortage  of 
1,016  bushels  and  some  pounds,  as  ascertain- 
ed from  defendants'  rqrarts  and  che<±B  giv- 
ing the  number  of  bushels  of  wheat  they  had 
purchased  for  plaintiff  and  paid  for  with  Its 
diecks,  and  from  the  weight  cards. .  DefUid.- 
ants'  evidence  tends  to  show  that  they  weigh- 
ed all  the  wheat  they  bought  for  plaintiff  In 
sacks  on  platform  scales ;  that,  after  wtf gblng 
it,  they  emptied  It  Into  a  sink,  from  which 
It  was  elevated  Into  bins  specially  set  apart 
to  contain  wheat  bought  for  plaintiff,  and 
that  all  the  wheat  contained  in  these  bins 
was  transfored  to  cars  and  shipped  to  plain- 
tiff at  Republic.  There  were  no  scales  at 
Wentworth  for  weighing  cars,  and  defendants 
billed  out  the  cars  on  estimates  of  their 
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ooatents.  Tbeir  evidence  Is  that  not  a 
ponnd  of  the  wheat  bought  for  plaintiff  was 
used  by  tbem,  and  that  there  was  no  way  by 
which  It  could  have  become  mixed  with  wheat 
bought  on  their  own  account,  nor  was  there 
any  chance  for  it  to  have  been  taken  from  the 
bins  by  a  Btranger  or  by  theft 

PUdntiff  objected  to  the  following  Instmc- 
tlons  given  for  defendants: 

"(1)  If  you  believe  from  the  evidence  that 
UcWllllams  Bros,  loaded  In  cars  for  ship- 
ment to  plaintiff,  and  such  cars  were  carried 
to  plaintiff  by  the  railroad  company,  all  of 
the  wheat  bonght  by  defendants  with  the 
plalntUFB*  checks,  then  yon  shall  And  a  verdict 
in  favor  of  defendants.  In  this  connection 
yon  are  fnrther  instructed  that  it  does  not 
devolve  upon  defendants  to  account  for  any 
shortage  of  the  wheat.  If  there  was  any.  It 
devolves  upon  the  plaintiffs  to. prove  by  the 
greater  weight  or  preponderance  of  the  evi- 
dence that  there  was  a  shortage  of  wheat, 
and  that  defendants  embezzled  or  converted 
the  same  In  the  manner  and  as  defined  In 
these  Instructions. 

"(2)  The  court  instructs  the  Jury  that  In 
order  to  sustain  the  attachment  herein,  the 
law  imposes  on  plaintiffs  the  burden  of  prov- 
ing by  the  greater  weight  and  preponderance 
of  the  evidence  that  the  plaintiffs  owned  the 
wheat  they  charged  to  have  been  embezzled 
at  the  time  of  such  embezzlement,  and  that 
defendants  took  and  approiHiated  the  same 
to  their  own  use  against  the  will  and  without 
the  consent  of  plaintiffs,  and  with  the  in- 
tention of  depriving  plaintiffs  of  their  own 
property ;  and  It  would  not  be  sufficient  to  au- 
thorize a  finding  in  this  case  for  plaintiffs  for 
tliem  to  prove  that  defendants  had  bought 
wheat  with  the  checks  issued  by  defendants 
and  lost  the  same." 

R.  H.  Davis,  for  appellant  Hubbert  Crav- 
ens, for  respondents. 

BLAND.  P.  J.  (after  stating  the  facts).  1. 
It  Is  contended  that  Instruction  No.  1  re- 
quired plaintiff,  to  make  a  prima  facie  case, 
to  prove  by  a  preponderance  of  the  evidence, 
flrst  the  amount  of  wheat  purchased  by  de- 
fendants on  plaintiff's  account;  second,  the 
amount  shipped;  and,  third,  a  demand  for 
the  difference  between  the  amount  shipped 
and  the  amount  received,  and  the  refusal  on 
the  part  of  defendants  to  accoimt  for  the 
shortage.  The  first  proposition  of  the  Instruc- 
tion Is  that.  If  defendants  shipped  plain- 
tiff all  the  wheat  bought  by  them  for  plain- 
tiff, the  verdict  should  be  for  the  defend- 
anta.  This  proposition  Is  clearly  right.  The 
second  proposition  announced  In  the  Instruc- 
tion Is  that  defendants  did  not  have  to 
account  for  the  shortage.  If  there  was  any. 
but  the  burden  was  on  plaintiff  to  show 
by  a  preponderance  of  the  evidence  that 
there  was  a  shorbige  of  wheat,  and  th.at  de- 
fendants converted  the  same  in  the  manner 
defined  In  the  Instructions;  that  Is.  "feloni- 
ously, willfully,  and  unlawfully  converted  the 


shortage  of  wheat  to  their  own  use  without 
the  assent  of  the  plaintiff."  The  charge  was 
that  defendants  had  been  gnllty  of  embezzle- 
ment Tlie  Instruction  announced  the  propo- 
sltiiMi  that  they  were  not  required  to  account 
for  the  shortage  to  clear  themselves  of  the 
charge  but,  admitting  there  was  a  shortage, 
still  the  burden  was  «n  plaintiff  to  show 
the  shortage  went  Into  defendants'  pockets 
with  the  guilty  intent  of  converting  it  to 
their  own  use.  We  see  nothing  wrong  In 
tills.  Defendants  were  not  called  upon  to 
show  their  Innocence  of  the  charge.  A  mere 
shortage  In  the  wheat  did  not  prove  them 
guilty  of  having  embezzled  It  To  authorize 
a  conviction.  It  was  essential  to  show,  not 
only  a  shortage,  but  also  that  the  shortage 
resulted  from  a  willful  and  felonious  con- 
version of  the  wheat  by  defendants  to  their 
own  use,  and  the  onus  was  on  plaintiff  to 
prove  these  essential  facts  to  entitle  It  to  a 
verdict  Home  Lumber  Go.  v.  Hartman,  46 
Mo.  App.  647. 

2.  Instruction  No.  2  Is  crltiMsed  as  l>elng  a 
comment  on  the  evidence.  The  Instruction  is 
not  a  comment  on  tlie  evidence,  but  Is  a  correct 
enunciation  of  the  essential  facts  plaintiff 
was  required  to  show  to  authorize  the  Jury 
to  find  a  verdict  sustaining  the  attachment 
Home  Lumber  Co.   v.  Hartman,  supra. 

8.  After  argument  of  counsel,  and  before 
the  Jury  had  retired  to  consider  of  their 
verdict  plaintiff  requested  the  court  to  per- 
mit the  Jury  to  take  to  their  room  the  dally 
reports,  checks,  and  weight  cards  read  in 
evidence,  which  request  was  refused  by  the 
court. to  which  ruling  plaintiff  then  and  there 
excepted.  Whether  or  no  these  documoits 
should  have  been  put  In  the  hands  of  the  Jury 
rested  In  the  sound  discretion  of  the  trial 
court  This  discretion  Is  not  reviewable  on 
appeal,  unless  It  clearly  appears  It  was 
abused.  From  these  dally  r^iwrts,  checks, 
and  weight  cards  the  shortage  of  wheat  was 
ascertained,  and  the  evidence  of  the  shortage 
was  clear  and  convincing;  hence  the  main 
controverted  fact  was  whether  or  not  the 
shortage  was  the  result  of  a  felony  commit- 
ted by  defendanta  In  this  state  of  the  evi- 
dence. It  does  not  appear  to  us  tliat  the 
possession  of  the  documents  by  the  Jury 
was  indispensable  to  enable  tbem  to  arrive  at 
a  verdict  and  hence  there  Is  no  Just  ground 
to  criticise  the  action  of  the  court  In  declin- 
ing to  put  the  documents  Into  the  hands  of 
the  Jury. 

No  reversible  error  appearing,  tb»  Judg- 
ment is  affirmed.    All  concur. 


WIGHTMAN  V.  GRAND  LODGE  A.  0.  U.  W. 
or  MISSOIIRL 

(St.  Louis  Court  of  Appeals.    Missouri.    Dec. 
11,  1906.) 

1.  BviDBNOs  —  Opinion  EvinKNoi  —  Nonkx- 

PEBT   WlTNESSKS. 

The  opinions  of  nonprofessional  witnesses 
as  to  the  mental  condition  of  a  certain  person 
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•z*  competent  eTidence,  whert  the  facti  opon 
wUeii  their  opinions  are  baaed  are  alao  stated. 

(BM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TtL  20.  BMdenoe,  H  2242,  2297.] 
%,  Inbusanob— MuTuiii.  Bmtam  ImaxrEAxam— 

AcTiOHB  TOB  BENzanT»— SviDKROs— Snrn- 

OIBNOT. 

In  an  action  against  a  fraternal  insarance 
association  on  a  benefit  certificate,  evidence  ex- 
amined, and  kM  snfficient  to  warrant  the  jnrj 
in  finding  that  insured  was  insane  at  the  time 
he  applied  for  and  received  a  withdrawal  card 
from  the  association. 
S.  Saioe  —  ADMi88iBn,rrr  or  Bvidehcb  —  Re- 

IXA8B   or   LlABIUTT    OV  INSUBKB. 

Where  a  person  insured  in  a  fraternal  in- 
sarance society  had  iLsked  for  and  received  a 
withdrawal  card,  whereby  be  released  the  society 
from  all  obligation  on  his  benefit  certificate, 
declarations  as  to  his  mental  condition  at  the 
time,  made  by  the  financial  officer  of  the  lodpe 
to  which  he  belonged,  who  took  an  active  part  in 
procuring  the  card,  were  admissible,  in  an  action 
on  the  certificate,  as  tending  to  show  that  entire 
good  faith  was  not  exercised  by  the  officers  of 
the  lodge. 

4.  SAin  —  BviDKKCB  —  BnBDBn  OF  Pbo<»  — 
Goon  Faith  of  Iksubeb. 

Where  a  person  insured  In  a  fraternal  in- 
surance society,  who  asked  for  and  received  a 
card  of  withdrawal  from  the  society  and  re- 
leased it  of  all  obligation  on  his  benefit  cer- 
tificate, was  Insane  at  the  time  of  asking  for 
his  card  and  giving  the  release,  the  burden  Is  on 
the  society  to  show  that  no  advantage  was 
taken  of  the  insane  person,  and  that  the  con- 
tract was  fair  and  made  in  good  faith. 

Appeal  from  St  Lonls  Circuit  Court; 
James  B.  Wlthrow,  Judge. 

Action  by  William  B.  WIghtman  against 
the  Grand  Lodg*  Ancient  Order  of  United 
Workmen  of  Mlaoourl.  From  a  .ludgment 
for  plaintiff,  defmdant  appeala    Affirmed. 

F.  B.  Bacone,  for  appellant  O.  B.  Oiyena 
and  W.  B.  Homer,  for  respondent 

BLAND,  P.  J.  Action  upon  a  benefit  cer- 
tiflcata  for  92,000  issued  by  appellant  to 
Thomas  WIghtman  for  the  benefit  of  respond- 
ent The  petition  sets  forth  that  the  de- 
fendant IB  a  fraternal  beneficiary  corpora- 
tion, and  issued  the  benefit  certificate  In 
question  to  plaintiff,  with  the  understanding 
that  the  plaintiff  would  thereafter  pay  the 
dues  and  assessments  made  by  defendant 
against  said  Thomaa  WIghtman,  and  that 
plaintiff  did  pay  such  aasemments,  and  avers 
the  death  of  Thomas  WIghtman,  a  compli- 
ance with  all  the  laws  of  the  order,  that  at 
the  time  of  his  death  he  was  a  member  In 
good  standing,  and  that  proofs  of  death 
have  been  made  and  defoidant  refused  to 
pay.  The  answer  denies  each  and  every  al- 
legation of  the  petition,  admits  that  defend- 
ant Is  a  fraternal  beneficiary  association,  ad- 
mits the  issuing  of  the  certificate^  and  denies 
that  Thomas  WIghtman  was  at  the  time  of 
bis  death  a  member  In  good  standing  In  the 
order,  because  he  had  withdrawn  from  the 
same.  The  answer  then  sets  forth  that  the 
benefit  certificate  In  question  was  issued  on 
Mandi  K,  1902,  and  tliat  It  was  provided  by 
the  by-laws  of  said  order  that  any  member 
in  good  standing  could  sever  his  connection 
rltb  the  order  by  paying  all  charges  against 


him,  surrendering  bis  benefit  certificate  In 

writing,  together  will  all  rl^ts,  benefits,  and 
privileges  that  he  may  have  acquired  by 
virtue  of  his  membership,  when  a  final  card 
shall  be  Issued  to  him  by  the  Grand  Lodse; 
that  Gliomas  WIghtman  delivered  to  the  de- 
fendant an  aiq;>llcatIon  for  final  card,  wbldi 
was  approved  by  the  subordinate  lodge  of 
which  bo  was  a  member,  and  alao  delivered 
to  defendant  on  October  29, 1903,  an  affidavit 
to  the  effect  that  the  benefit  certificate  In 
question  was  beyond  his  control,  but  he  re- 
leased the  order  from  all  obligation  thereon; 
that  the  said  application  and  affidavit  and 
statement  of  the  action  of  the  lodge  were 
delivered  to  defendant  November  6,  1903, 
which,  In  accordance  with  the  request  and 
Its  by-laws,  issued  to  Thomas  WIghtman, 
and  he  accepted,  a  final  card,  whereby 
said  Thomas  WIghtman  severed  his  con- 
nection with  the  order  and  the  benefit  certifi- 
cate Issued  became  and  was  void.  The  re- 
ply of  plaintiff,  after  a  general  denial  of  the 
allegations  In  the  answer,  avers  that  Thomaa 
WIghtman  on  and  prior  to  October  26,  1903, 
was  of  unsound  mind  and  Incapable  of  trans- 
acting business;  that  he  had  separated  bln^- 
self  from  his  family,  was  embittered  toward 
his  son,  the  plaintiff,  and  was  Insane  upon 
that  subject;  that  the  officers  of  tbe  defend- 
ant at  the  time  of  the  application  In  ques- 
tion, knew  that  WIghtman  was  insane,  and 
that  plaintiff  had  a  vested  right  In  the  cer- 
tificate ;  that  the  granting  of  the  withdrawal 
card  was  irregular,  because  notice  was  not 
given  to  plaintiff,  and  the  officers  of  defend- 
ant order,  with  intent  to  defraud  tbe  plaintiff, 
connived  with  and  assisted  Thomas  WIghtman 
to  obtain  said  withdrawal  card,  knowing  him 
to  be  Insane.  On  the  filing  of  the  reply,  ap- 
pellant moved  the  court  to  transfa:  the  case 
to  the  equity  docket  whldi  motion  was 
denied,  and  the  cause  was  snbmltted  to  a 
jury,  who,  after  hearing  the  evidence  and  re- 
ceiving the  Instructions  of  the  court  return- 
ed a  verdict  for  respondent  on  which  Judg- 
ment was  rendered.  The  appeal  Is  from  this 
Judgment 

Appellant  In  support  of  the  defense  set 
forth  In  the  answer,  introduced  the  following 
documentary  evidence: 

"Law  146.  Final  Card,  How  Obtained.— 
Any  member  In  good  standing  may  sever  his 
connection  with  the  order  by  paying  all  dues, 
flues,  and  assessments  charged  against  him, 
surrendering  his  beneficiary  certificate  In  writ- 
ing, together  with  all  rights,  benefits  and 
privileges  that  be  may  have  acquired  by 
virtue  of  his  membership  In  the  order,  whoi 
a  final  card  shall  be  Issued  to  him  by  the 
Grand  Lodge  without  the  payment  of  any 
fee  for  such  final  card." 

"Ancient  Order  of  United  Workmen.  Ap- 
plication for  Final  Card.  Received  Nov.  5, 
1903.  To  Security  Lodgei  No.  44,  A.  O.  U.  W. 
of  iflssonrl:  Being  desirous  of  severing  my 
connection  with  the  Ancient  Orda:  of  United 
Workmen,  I  hereby  present  benefldary  cer- 
tificate Na  3,60e,  Issued  to  me  by  the  Grand 
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liOdge  of  Mlssonrt  on  the  twenty-Blxth 
day  of  March,  1902,  and  make  applica- 
tloD  for  a  final  card.  I  do  hereby,  for  my- 
aelf  and  those  claiming  by,  through,  or  under 
me,  sarr«ider  and  rellnqnish  all  the  rights, 
benefits,  and  privileges,  of  whatever  charac- 
ter which  now  exist,  or  which  may  hereafter 
accrue  nndw  and  t^  vlmte  of  said  benefi- 
ciary certificate,  as  well  as  by  Tirtne  of  my 
membership  in  the  Ancient  Order  of  United 
Workmen.  I  agree  that  the  date  of  said 
final  card  shall  be  the  date  of  this  applica- 
tion. Thomas  Wightman,  Applicant  Dated 
this  28th  day  of  October,  1903.  Attest:  A. 
H.  Teo,  Recorder  Security  Lodge,  No.  44,  A. 
O.  U.  W.  [Seal  Security  lAdge,  No.  44 :  A. 
O.  U.  W.  Onward  and  Upward.  A  O.  U. 
W.    Inst    Jan.    18,    1878,    St    Louis,    Mo.] 

"To  the  Grand  Lodge  A.  O.  U.  W.  of  Ml»- 
Bonrl :  I  hereby  certify  that  Brother  Thomas 
Wightman  Is  a  member  in  good  standing  of 
Security  Lodge,  No.  44,  A.  O.  U.  W.,  located 
at  St  Louis,  state  of  Missouri;  that  he  has 
paid  all  assessments  (Including  those  now 
pending),  dues  and  fines  for  which  he  Is  11a- 
Me;  that  the  last  assessment  paid  by  him 
was  assessment  No.  10,  1903 ;  that  be  caused 
the  above  application  for  a  final  card  to  be 
made,  signed  the  same  in  my  presence,  and 
presented    therewith    beneficiary    certificate 

No.  ^1  which  Is  attached  hweto;  that 

the  above  application  was  ai^roved  by  the 
lodge  at  a  meeting  held  on  the  twenty-sixth 
day  of  October,  1903,  and  the  issuance  of  a 
final  card  recommended.  Dated  this  twenty- 
sixth  day  of  October,  1903.  A.  H.  Teo,  Re- 
corder Security  Lodge,  No.  44,  A.  O.  U.  W. 
[Seal  Security  Lodge,  No.  44,  A.  O.  U.  W.]" 

"Received  Nov.  S,  1903.  State  of  Miflsonri, 
City  of  St '  Louis — SB. :  I,  Thomas  Wight- 
man,  a  member  of  Security  Ix>dge,  No.  44,  A. 
O.  U.  W.,  having  applied  for  a  final  card  to 
withdraw  from  the  order,  do  solemnly  swear 
that  the  benefit  certificate  (No.  3,696)  issued 
to  me  by  the  said  A.  O.  U.  W.  is  lost  or  be- 
yond my  control,  for  which  reason  I  am  un- 
able to  deliver  it  to  the  order  as  requested, 
but  hereby  release  the  order  from  all  obliga- 
tions under  said  certificate.    Thomas  Wlght- 


"Snbficrlbed  and  sworn  to  before  me  this 
29th  day  of  October,  1908.  L.  D.  Immell, 
Notary  Public.  [SeaL]  My  term  expires  Au- 
gust 15, 1906." 

"Ancient  Order  of  United  Workmen.  No. 
424.  Final  Card.  This  final  card,  granted 
to  Brother  Thomas  Wightman  of  Security 
Lodge,  Na  44,  A.  O.  U.  W.,  located  at  St 
Louis,  state  of  Missouri,  for  the  purpose  of 
severing  his  connection  with  the  order,  doth 
hereby  certify  that  he  is  a  member  of  the 
order  in  good  standing  at  this  date,  having 
paid  all  assessments,  dues,  and  fines  charged 
against  him  or  for  which  he  is  liable;  that 
he  has  made  proper  application  in  writing  for 
this  card,  and  that  the  same  is  duly  attested 
by  the  recorder  of  said  Security  Lodge,  No. 
44,  with  the  seal  thereof  attached ;  that  he 
has  furnished  afildavlt  that  bis  beneficiary 


oerilflcate  Na  8696  Issued  to  him  by  the 
Grand  Lodge  of  Missouri  on  the  26th  day  of 
March,  1902,  is  lost  or  beyond  his  control; 
that  from  and  after  the  date  of  this  card  b» 
has  relinquished  for  himself,  and  those  claim- 
ing by,  through,  or  under  blm,  all  the  rigbtx, 
benefits,  and  privileges  which  now  exist  or 
may  in  any  way  accrue  to  blm  or  them  un- 
der said  benefldary  certificate  or  by  virtue 
of  his  membership  In  the  Ancient  Order  of 
United  Workmen;  that  the  date  of  this  card 
is  the  20th  day  of  October,  1Q03,  In  accord- 
ance with  the  provisions  of  the  application 
for  said  card.  In  testimony  whereof  the 
Grand  Master  Workman  and  Grand  Record- 
er of  the  Grand  Lodge  of  Missouri  A.  O.  U. 
W.  have  affixed  their  names  and  the  seal 
of  said  Grand  Lodge  this  5th  day  of  Novem- 
ber, 1903.  Wm.  H.  Miller,  Grand  Master 
Workman.  Henry  W.  Meyer,  Grand  Re- 
corder." 

Appearing  on  the  above  Is  the  seal  of  the 
Supreme  Lodge,  A.  O.  U.  W.,  of  the  Grand 
Lodge  of  Missouri,  A.  O.  U.  W.,  and  of  Se- 
curity Lodge,  No.  44,  A.  O.  XJ'.  W. 

"Accepted  upon  the  conditions  herein  spec- 
ified. Signed  by:  Thomas  Wightman,  the 
Applicant  for  This  Card.  Attested  by:  A. 
H.  Yeo,  Recorder  Security  Lodge,  No.  44." 

Henry  W.  Meyer,  the  Grand  Secretary  of 
appellant  testified  he  did  not  know  Thomas 
Wightman,  and  had  never  seen  him  to  his 
knowledge.  On  the  part  of  respondent  the 
evidence  shows  that  Thomas  Wightman  at 
the  time  of  his  death  (December  6,  1933)  was 
70  years  old,  feeble  and  infirm,  and  bad 
lived  separate  and  apart  from  his  wife  for 
about  6  years  prior  to  his  death;  that  for  a 
number  of  years  he  vcas  secretary  of  the  Mc- 
Lean Medicine  Company  of  the  city  of  St 
Louis;  that  after  his  relations  were  severed 
with  the  McLean  Company  he  was  employed 
by  the  year  by  the  Ballard  Snow  Liniment 
Company  to  write  advertisements,  and  con- 
tinued In  the  employ  of  the  latter  company 
until  a  few  weks  before  his  death.  Respond- 
ent's evidence  also  tends  to  show  that,  a 
short  time  prior  to  his  death,  without  any 
grounds  or  reason  therefor,  Thomas  Wight- 
man  conceived  the  idea  that  bis  son  (re- 
spondent) with  two  or  three  other  persons, 
had  entered  Into  a  conspiracy  against  him 
and  defrauded  him  of  a  considerable  amount 
of  money,  and  that  he  entertalued  a  bitter 
hatred  for  his  eon  and  thene  other  persons. 

James  P.  Ballard,  proprietor  of  the  Bal- 
lard Snow  Liniment  Company,  testified  be 
had  known  Wightman  from  22  to  26  years 
prior  to  his  death ;  that  he  was  employed  by 
his  company  the  last  7  or  8  years  preceding 
his  death ;  that  for  8  or  9  months  before  Mr. 
Wightman  died  "he  began  to  show  signs  of 
an  erratic  method  in  things  be  did,  and 
seemed  to  have  great  hatred  for  two  or  three 
different  people.  One  of  them  was  Mr. 
Rowell,  of  Rowell  &  Ferries.  He  seemed  to 
have  a  great  hatred  for  him,  and  also  for 
his  son.  •  ♦  •  It  was  the  things  he  did, 
and  he  seemed  to  forget,  lose  his  mind.    He 
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was  flighty.  What  he  would  say  lunr,  In 
perhaps  10  minutes  he  would  say  something 
different,  altogether  opposite.  Everything  he 
•aid  led  to  the  point  ha  was  losing  bis  mind. 

•  •  ♦  He  would  say  one  thing,  and  contra- 
dict It  In  a  few  minutes.  The  general  lack 
of  ability  to  connect  his  mind  as  he  had  pre- 
Tloualy  done,  as  men  should  do  under  the 
same  conditions,  those  were  the  facts  that 
lead  me  to  say  what  I  am  saying.  •  •  • 
When  Mr.  WIghtmnn  came  to  work  for  me 
first,  he  seemed  to  be  a  clear-headed  man, 
and  had  a  good  comprehension  of  what  he 
was  to  do,  and  finally  he  became  exactly  the 
opposite.  He  seemed  to  forget,  and  to  not 
foe  In  possession  of  this  faculty,  as  he  pre- 
viously had  been.  I  do  not  wish  to  state 
anything  that  would  prejudice  the  Interests 
of  anybody.  I  am  trying  to  make  It  clear. 
I  am  stating  the  things  In  my  language  as 
they  appear  to  me.  He  had  all  the  apparent 
conditions    which    Indicate    a    failing    mind. 

•  •  •  I  saw  a  great  difference  in  bis  men- 
tal condition  from  what  It  was  when  I  first 
saw  him.  I  am  reciting  It  as  a  matter  of 
fact,  and  because  of  those  facts  I  got  some- 
body else  to  do  the  work.  •  •  •  He  told 
me,  physically,  be  was  unable  to  do  the  work. 
I  think,  in  this  particular  year.  It  was  hot 
in  September,  and  he  said  he  would  have  to 
defer  it  until  October;  that  he  could  not 
stand  up  under  the  work  as  he  bad  In  years 
past.  *  *  *  He  said  bis  son  had  de- 
frauded him  out  of  some  property ;  said  he 
had  nothing  to  do  with  him ;  wouldn't  have 
nothing  more  to  do  with  him ;  spoke  of  him 
in  bitter  terms." 

Charles  N.  McLean,  president  of  the  Mc- 
Lean Medicine  Company,  testified  Wlghtman 
was  secretary  of  that  company  from  Its  or- 
ganization until  the  latter  part  of  January, 
1894.  "Q.  During  the  last  years  of  Mr.  Tbomr 
as  WIghtman's  connection  with  the  company, 
what  was  his  mental  condition  and  charac- 
teristics? A.  In  trivial  business  matters,  any 
that  would  arise,  he  was,  I  might  say,  ex- 
tremely Irritable,  very  difficult  to  work  with, 
he  being  an  official  of  the  company,  to  such 
an  extent  that  it  was  for  that  reason  that  I 
secured  the  service  of  anotb^  gentleman 
to  take  the  place  of  Mr.  Wlghtman  as  sec- 
retary of  the  company.  Q.  What  manifesta- 
tions. If  any,  of  this  Irritability,  such  ai 
you  speak  of,  was  there?  A.  Well,  there 
was  one  manner  of  manifestation  that  im- 
pressed me  forcibly,  and  that  was  that  mat- 
ters that  were  particularly  trivial  would  an- 
noy him  to  such  an  extent  and  irritate  him 
to  such  an  extent  that  he  would,  on  occa- 
sions, slam  his  desk  closed  In  the  afternoon, 
and,  I  might  say,  slam  himself  out  of  the 
office,  and  get  away  from  everything.  Q. 
State  whether  or  not  that  Increased  toward 
the  last  of  his  service.  A.  Yes,  sir;  It  did. 
Q.  You  were  not  connected  with  him  after 
he  ceased  to  be  with  your  company,  were 
you?    A.  No." 

On  October  8,  1903,  Wlghtman  had  the 
following    advertisement    published    In    a 


dally  newspi^ter  In  the  city  of  St  Lonte: 
"Dr.  J.  H.  McLean.  By  request:  Will  be 
published  the  history  of  tlie  looting  of  bis 
estate,  and  the  J.  H.  McLean  Medicine  busi- 
ness. By  Thos.  Wlghtman,  formerly  mana- 
ger of  Dr.  McLean's  business  and  secretary 
of  the  McLean  Medicine  Co.  Date  of  puUl- 
catlon  will  be  announced  in  due  time."  The 
evidence  shows  that  Wlghtman  was  never 
the  manager  of  Dr.  McLean's  business,  and 
that  neither  the  estate  of  Dr.  McLean  nor  the 
medicine  company  was  ever  looted  or  de- 
frauded by  any  of  Its  agents  or  officers,  or 
any  person  connected  with  the  business. 
Other  witnesses  for  plaintiff  gave  It  as  their 
opinion,  founded  upon  their  acquaintance 
with,  observations  of,  and  conversations  bad 
with,  Wlghtman,  the  latter  part  of  the  year 
1903,  that  he  was  Insane. 

On  October  8,  1903,  F.  W.  Obermueller,  an 
employe  of  respondent,  at  respondent's  re- 
quest, offered  a  check  to  Willis  Martin,  the 
financial  office  of  the  subordinate  lodge  to 
which  Wlghtman  belonged.  In  pajrment  of  his 
dues  for  the  month  of  October.  Witness  said 
be  had  paid  respondent's  dues  before.  Asked 
to  state  what  conversation  he  had  with  Mar- 
tin, witness  said:  "I  presented  the  check 
for  payment,  and  be  said  Mr.  Wlghtman  was 
not  with  them  any  more,  and  I  was  surprised. 
Q.  Oo  on  and  state  what  you  said?  A.  I 
said  to  him,  'Are  you  not  aware  that  Wil- 
liam K.  Wlghtman  Is  taking  care  of  Thomas 
WIghtman's  dues  and  assessments?'  He 
says,  'We  have  nothing  to  do  with  William 
B.  Wlghtman.'  He  went  into  detail,  ex- 
plaining how  he  brought  It  about  ^.e  said 
he  wrote  him  he  wanted  to  discontinue  his 
connection  with  the  A.  O.  U.  W.;  that  he  was 
not  financially  able  to  carry  It  on.  He  said 
he  would  have  to  take  It  up  with  the  A.  u.  V, 
W.,  and  be  found  out  he  would  have  to 
take  out  a  last  card,  which  he  done.  I  said, 
'That  man  must  be  crazy,'  and  he  said,  'I 
think  he  Is.'"  Respondent  testified  that 
In  a  conversation  he  had  with  Martin  about 
the  mental  condition  of  his  father,  Martin 
stated  he  "thought  my  father  was  acting  very 
peculiarly.  He  didn't  see  why  he  should  do 
that"  (deny  respondent  was  his  son).  This 
evidence  of  both  Obermueller  and  respondent 
was  objected  to  on  the  ground  that  it  was 
hearsay;  that  Martin  was  the  mere  financial 
officer  of  the  lodge,  and  had  no  official  connec- 
tion whatever  wlUi  WIghtman's  withdrawal. 
To  show  that  Martin  took  an  active  part  In 
the  withdrawal  of  Wlghtman,  respondent  In- 
troduced In  evidence  tbe  following  letter, 
found  among  WIghtman's  papers  after  bis 
death,  and  admitted  to  be  in  Martin's  hand- 
writing, to  wit:  "St  Louis,  Oct  27th,  1903. 
Mr,  Thos.  Wlghtman — Dear  Sir  and  Broth- 
er: The  resignation  handed  me  by  yon  was 
presented  to  the  lodge  last  night  that  I  might 
receive  instructions  that  would  Justify  me  In 
refusing  payment,  If  payment  is  offered  me. 
In  order  that  the  order  would  be  safe,  and 
avoid  legal  entanglement,  I  am  Instructed 
to  have  you  sign  tbe  Inclosed  appUcatlmi  for 
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final  card,  and  also  hare  yoa  bring  yonr 
certificate  and  surrender  It  Yon  will  please 
tign  this  blank  and  date  It  Oct  28  or  29 
where  X  Is  marked.  If  your  certificate  Is 
lost  or  beyond  your  control,  yon  mnst  make 
affldavlt  to  that  effect  Fraternally,  Willis 
H.  Martin." 

No  expert  erldence  on  the  questlcHi  of 
Wlgbtman'B  sanity  was  offered  by  either  par- 
ly. On  May  12,  1902,  Wlghtman  made  his 
last  will  In  faTor  of  respondent  (his  son), 
and  appointed  falm  ezecntor  of  his  estate 
without  bond.  Appellant  objected  to  all  the 
erldence  by  re^>ondent  touching  the  sanity 
of  Wlghtman,  on  the  ground  that  it  was 
Incompetent  for  the  reason  It  came  from 
nonprofessional  witnesses,  and,  at  the  close 
of  respondent's  evidence,  offered  a  peremp- 
tory instruction  to  find  for  appellant  On 
the  overruling  of  this  request  appellant  of- 
fered Albert  H.  Teo  as  a  witness  In  rebut- 
tal. Teo  was  the  recorder  of  Security  Lodge, 
A.  O.  D.  W.,  of  which  Wlghtman  had  been 
a  member,  and  testified  as  follows:  "Q. 
Did  yon  see  Mr.  Wlghtman  personally?  A. 
Xes,  sir;  I  did.  Q.  Now,  when  did  he  first 
come  to  you  in  regard  to  the  matter?  A.  A 
few  days  before  the  card  was  issued.  Q. 
What  did  he  say?  A.  He  came  to  my  place 
of  boslnesa  Q.  State  what  be  said.  A.  The 
first  time  he  came  to  see  me  In  regard  to 
the  card  be  stated  he  wished  to  withdraw 
from  the  order,  and  presented  me  with  this 
affidavit  and  with  this  application  for  the 
final  card.  Q.  Did  he  sign  them  In  your 
presence?  A.  Tes,  sir ;  he  did.  Q.  What  did 
you  do  with  the  papers?  A.  I  took  them  to 
the  Grand  Recorder's  ofllce.  Q.  Did  you 
get  this?  A.  The  final  card;  yes.  Q.  State 
whether  you  presented  that  to  him.  A.  I 
wrote  him  a  letter  to  come  to  my  place  of 
business  to  receive  the  card,  which  he  did 
a  few  days  later.  Q.  Did  he  sign  \t  to 
your  presence?  A.  Tes,  sir.  By  the  Court; 
Q.  How  many  times  did  you  meet  him,  three 
months  before  he  died?  A.  I  had  not  seen 
him  tor  several  months  before  this  occasion. 
Q.  Ton  knew  him?  A.  Tes,  sir.  Q.  Had 
known  him  some  time?  A.  Tes,  sir.  •  •  • 
I  saw  nothing  unusual  in  his  appearance  or 
talk  with  me.  Q.  State  whether  or  not  be 
seemed  to  know  what  he  wanted?  A.  Tes, 
■It." 

1,  Mo  complaint  Is  made  of  the  action  of 
the  court  to  giving  or  refusing  tostructlons, 
except  error  is  assigned  in  the  refusal  of 
the  court  to  peremptorily  instruct  the  Jury 
to  find  the  issues  for  appellant  If  the  wit- 
nesses, who  testified  concerning  the  mmtal 
condition  of  Wlghtman,  were  competent,  their 
evidence  Is  clearly  sufficient  to  warrant  the 
jury  to  find  Wlghtman  was  Insane  at  the 
time  be  applied  for  and  received  his  with- 
drawal card.  These  witnesses  stated  the 
facts  upon  which  they  based  their  opinions 
of  Wightman's  mental  condition,  and  while 
their  opinions  may  not  be  entitled  to  the 
■ame  weight,  and  may  possess  less  probative 
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force  than  would  the  opinions  of  professional 
men  on  the  facts  related  by  the  witnesses, 
yet  their  opinions  were  competent  evidence 
to  go  to  the  Jury  for  what  they  were  worth 
(Sharp  V.  Kansas  City  Cable  By.  Co.,  114 
Mo.,  loc.  dt  1(X),  20  S.  W.  93,  and  cases  cit- 
ed), and  we  think  the  court  did  not  commit 
error  to  refustog  the  peremptory  instmctlou. 

2.  Martin's  lettor  to  Wlghtman,  adTlstog 
him  to  make  an  affidavit  to  the  loss  of  the 
certificate  of  insurance,  shows  that  he,  as  an 
officer  of  the  lodge,  took  an  active  part  to 
procuring  the  withdrawal  card,  and  we  think 
bis  declarations  concerning  the  mental  con- 
dition of  Wightnum  at  the  time  were  admis- 
sible, as  th^  tend  to  show,  not  that  Wight- 
man  was  actually  insane^  but  that  mtlre 
good  faith  was  not  exercised  by  the  offlc«s 
of  the  lodge  to  getting  rid  of  an  obligation 
which,  to  the  course  of  nature^  would  soon 
mature. 

S.  The  appellant  Invokes  the  doctrine  that 
a  contract  entered  into  by  a  person  of  un- 
sound mtod,  not  under  guardianship.  Is  not 
absolutely  void,  but  voidable  only,  and  that 
as  respondent  had  no  vested  interest  In  the 
benefit  certificate,  and  only  the  insured  had 
an  Interest  to  It  he  had  the  right  to  with- 
draw at  any  time.  When  a  person  who  has 
Altered  toto  a  contract  is  shown  to  have  been 
tosane  at  the  time,  the  burden  is  cast  upon 
the  other  party  to  show  at  least  two  thtogs : 
First,  that  no  advantage  was  taken  of  the 
tosane  person ;  and,  second,  that  the  contract 
is  fair  and  was  made  to  good  faith.  There 
is  some  evidence  tending  to  show  that  entire 
good  faith  was  not  kept  In  the  transaction 
between  the  order  and  Wlghtman  to  re^>ect 
to  the  Issuance  of  the  withdrawal  card.  The 
contract  with  Wlghtman  by  which  he  receiv- 
ed the  withdrawal  card,  if  it  may  be  called 
a  contract  wbs  not  fair.  On  tbe  contrary, 
it  was  very  unfair,  and,  while  neither  the 
insured  nor  the  beneficiary  had  any  vested 
toterest  to  the  certificate  of  insurance,  yet 
tbe  insured  had  a  contraictual  interest  in 
the  certificate  which  tbe  courts  have  always 
protected  against  the  Illegal,  unjust,  and  un- 
fair action  of  the  order  Issuing  the  certificate. 
Such  certificates  may  be  forfeited  for  non- 
payment of  dues,  for  violations  of  the  laws 
of  the  order,  etc.,  and  may  be  volnntarily 
surrendered  by  tbe  m«nber;  but  to  effectu- 
ate a  cancellation,  fairness  and  a  strict  'com- 
pliance with  the  laws  of  the  order  mnst  be 
shown.  The  Jury,  on  substantial  evidence, 
found  tbe  certificate  to  question  was  not  sur- 
rendered by  fair  means.  The  case  was  prop- 
erly tried,  and,  we  think,  a  Just  result 
reached. 

4.  There  was  no  error  on  the  part  of  the 
court  in  refustog  appellant's  motion  to  treat 
the  case  as  one  to  equity.  It  is  strictly  an 
action  at  law. 

No  reversible  error  appearing,  the  Judg- 
ment is  affirmed.    All  concmr. 
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STATE  y.  TEXAS  A  P.  EX.  CO. 

(Snpreme  Conrt  of  Texas.    Jan.  2,  1907.) 

Taxatior— RAii.BOADa— EABNin  as. 

Seas.  liawB  1905,  p.  336,  e.  141,  imposiiiK 
a  tax  on  the  gioea  receipts  of  railroads,  is  not 
enforceable  against  the  Texas  ft  Pacific  Rail- 
way Company,  incorporated  under  an  act  of 
Congress  for  the  purpose  of  canying  on  a 
railroad  business  in  the  state  of  Texas:  and 
this,  ootwithstandinf  the  acceptance  of  the  act 
of  the  Legislature  of  Texas  of  May  2,  1873, 
which,  in  granting  certain  rights  and  privileges 
to  the  railroad,  provided  that  it  should  be  sub- 
ject to  such  general  laws  as  might  be  applicable 
to  other  railroads,  and  that  all  the  property  of 
the  corporation  should  be  subject  to  taxation, 
and  notwithstanding  that  the  railroad  posaesses 
certain  franchises  from  the  state. 

Error  from  Conrt  of  Givil  Appeal*  ot  Third 
Supreme  Judicial  DlErtrict 

Action  by  tbe  state  against  the  Texas  & 
Pacific  Railway  Company.  A  Jadgmmt  In 
favor  of  the  state  was  reversed  by  the  Conrt 
of  Civil  Appeals  (93  S.  W  469),  and  the  state 
now  brings  error.    Affirmed. 

R.  V.  Davidson,  Atty.  Gen.,  and  Wm.  B. 
Hawkins,  Asst  Atty.  Qea.,  for  tbe  State.  T. 
J.  Freeman  and  N.  A.  Stedman,  toe  defendant 
In  evTOT, 

WIIiTJAMS,  J.  This  action  is  of  the  same 
nature  as  that  of  State  v.  OalyeBton,  Harris- 
borg  &  San  Antonio  Railroad  Company 
(recently  passed  npon  by  this  conrt)  97  S. 
W.  71,  1«  Tex.  Ct  R^.  909.  There  la  in 
this  case  one  question  which  was  not  in  the 
former  one.  Besides  Its  other  defenses,  the 
defendant  In  error  asserts  that  it  is  exempted 
from  the  tax  Imposed  by  the  statute  of  1905, 
construed  in  the  former  case,  by  the  fact  that 
It  is  a  federal  agency  incorporated  by  virtue 
of  an  act  of  the  Congress  of  the  United 
States,  and  derives  Its  franchises  to  be  a 
corporation  and  to  own  and  operate  its  road 
through  the  state  of  Texas  from  that  source, 
and  not  from  the  state.  Invoking  the  doctrine 
that  the  operations  of  agencies  established  by 
the  United  States  government  for  the  accom- 
plishment of  Its  legitimate  purposes  are  not 
taxable  by  the  states.  The  legislation  on 
which  the  various  propositions  of  the  state 
and  the  railroad  company  depend  Is  stated 
in  Texas  &  Pacific  Railway  Company  v.  Gay, 
86  Tex.  678,  26  S.  W.  599,  26  L.  R.  A.  62, 
and  In  the  Pacific  Railway  Removal  Gases, 
115  U.  S.  2,  6  Sup.  Ct  1113,  29  li.  Ed.  319, 
and  need  not  be  restated  here. 

We  regard  this  question  as  entirely  settled, 
and  the  discussion  of  all  of  the  propositions 
involved  In  It  as  foreclosed,  by  tbe  decisions 
of  the  Supreme  Court  of  the  United  States, 
which.  In  sudi  matters,  are  binding  on  this 
conrt  That  Congress  is  authorized,  for  the 
necessary  and  proper  execution  of  the  powers 
granted  to  the  federal  government,  to  create 
corporations  and  empower  them  to  carry 
on  their  operations  in  the  states,  that  such 
corporations  are  to  be  regarded  as  Instru- 
mentalities of  the  United   States,  and  that 


the  right  to  conduct  their  authorized  bnsl- 
nesses  la  beyond  the  power  of  the  States  In 
which  they  operate,  "by  taxation  or  other- 
wise, to  retard.  Impede,  burden,  or  In  any 
manner  control,"  are  propositions  which  were 
laid  down  in  the  case  of  McCulloch  v.  Mary- 
land, 4  Wheat  (V.  &.)  816,  4  L.  Ed.  579, 
reafilrmed  in  Osborne  v.  Bank,  9  Wheat  (U. 
S.)  738,  6  L.  Ed.  204,  and  followed  and  enforc- 
ed In  many  later  cases.  By  these  later  ded- 
slona  it  has  also  been  settled  that  corpora- 
tions chartered  by  Congress,  with  power  to 
construct,  own,  and  opwate  railroads  throng 
the  states  as  military  and  i>ost  roads,  are 
such  agencies,  and  are  protected  In  the  same 
way  as  other  governmental  agencies  from 
Interference  with  their  operations  by  state 
legislation,  and  that  the  transcontinental 
roads,  built  under  tbe  authority  and  with 
the  aid  of  Congress,  and  known  as  the  several 
"Pacific  Systems,"  taicludlns  the  Texas  & 
Pacific  Railroad,  are  of  that  diaracter.  And 
It  Is  the  fully  established  doctrine  of  the 
Supreme  Conrt  of  the  United  States  that 
the  operations  of  those  roads,  as  distinguish- 
ed from  their  property,  within  the  states, 
are  exempt  from  taxation  by  the  States. 
Pacific  Removal  Cases,  116  U.  S.  2,  5  Sup. 
Ct  1113.  29  L.  Ed.  319;  United  States  v. 
Union  Pacific  Ry.  Co.,  91  U.  S.  72,  23  L. 
Ed.  224;  California  v.  Central  Pacific  Ry. 
Co.,  127  U.  S.  1,  8  Sup.  Ct  10T3,  32  I* 
Ed.  150. 

In  the  opinion  In  the  case  of  The  State  r. 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company,  97  S.  W.  71,  16  Tex.  Ct  Rep. 
009,  this  court  defined  the  tax  Imposed  by 
the  statute  under  consideration  as  being,  not 
a  tax  upon  property  of  any  description,  but 
an  occupation  tax,  or  a  tax  npon  the  exercise 
by  railroad  companies  of  their  franchises  to 
operate  their  roads  in  this  state.  At  pages 
916,  flie  of  16  Tex.  Ot  Rep^  page  77  of  97 
S.  W.,  Mr.  Justice  Brown,  Q)eaking  for  this 
court,  says:  "Since  a  corporation  can  carry 
on  no  business  except  that  for  which  It  holds 
a  franchise  from  the  state,  it  follows  that 
any  tax  levied  upon  a  corporation  in  this 
state  for  exercising  the  privilege  of  carrying 
on  its  business  must  be  classed  as  an  occu- 
pation tax  under  our  Constitution,  and  in 
ail  tests  of  the  validity  of  such  a  tax  those 
provisions  of  the  Constitution  which  apply 
to  occnpatlon  taxes  must  be  the  standard." 
That  which  Is  taxed,  therefore.  Is  the  carry- 
ing on  of  tbe  railroad  business  In  the  state; 
In  other  words,  the  operations  of  the  railroad 
companies  tmder  their  charters.  The  state- 
ment in  the  quotation  that  a  corporation 
can  carry  on  no  business  exc^t  that  tdt 
which  it  holds  a  franchise  from  the  state  is 
true  of  those  corporations  to  which  alone  It 
had  reference,  viz.,  those  which  derive  their 
franchises  from  the  state;  but  this  cannot 
consistently  with  the  decisions  of  the  Su- 
preme Court  of  the  United  States,  be  affirmed 
of  railroad  corporations  receiving  from  Con- 
gress franchises  to  construct  own.  and  oper- 
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ate  roads  within  the  states,  as  agencies 
to  effectuate  governmental  purposes.  These 
derive  their  authority  to  ponrae  the  occu- 
pation of  railroading  from  the  federal  gov- 
ernment, and  cannot,  without  the  consent  of 
Congress,  be  prevented  from  or  hindered  in 
engaging  in  that  occupation  by  state  legisla- 
tion of  any  cliaracter.  Su<4i  is  the  doctrine 
laid  down  by  the  court  whose  decisions  upon 
Buch  qnestioas  are  conclasive  upon  us. 

It  Is  said  that  the  purpose  of  the  law  was 
only  to  tax  the  occupation  of  doing  a  rail- 
road business  wholly  within  the  state,  and 
that  is  true;  but  it  does  not  meet  the  diffi- 
culty. The  doctrine  we  are  considering  does 
not  at  all  depend  upon  the  distinction  between 
intrastate  and  interstate  commerce.  It  af- 
flnus  the  paramount  authority  of  the  federal 
covemment  to  maintain  railroads  as  its 
agencies  within  the  states,  and  to  empower 
them  to  carry  on  their  operations  by  the 
antborlty  of  Congress  alone.  This  phase  of 
the  doctrine  Is  thoroughly  developed  In  Os- 
borne T.  Bank,  supra.  It  would  be  useless 
for  us  to  examine,  or  even  to  restate,  the 
reasoning  upon  which  the  doctrine  has  been 
bnllt  up.  It  Is  too  flrmly  established  to  be 
questioned  In  the  state  courts.  When  It  Is 
said  that  the  state  taxes  only  the  occupation 
of  carrying  on  the  business  In  the  state, 
the  answer  Is  that  that  occupation  is  author- 
teed  by  the  laws  of  the  federal  government 
and  cannot  be  taxed  by  the  state. 

It  Is  said  that  the  defendant  In  error  re- 
ceived franchises  from  the  state,  and  for 
that  reason  should  be  amenable  to  taxation 
by  the  state  In  this  respect  it  is  in  the 
same  position  as  some  of  the  other  Pacific 
systems,  whose  liability  to  state  taxation 
has  been  considered  by  the  Supreme  Court  of 
the  United  States  In  some  of  the  cases  cited. 
In  a  nnmber  of  the  cases  it  has  been  held 
that  the  property  of  these  railroads  is  tax- 
able In  the  states  where  It  is  situated,  while 
neither  the  operations  of  the  roads  nor  the 
federal  franchises  under  which  they  are  op- 
erated are  subject  to  such  taxation.  In  Cali- 
fornia V.  Central  Pacific  Railway,  127  D.  8.  1, 
8  Sup.  Ct  1073,  32  L.  Ed.  150,  it  appeared 
that  the  state  of  California  had  undertaken 
to  tax  all  of  the  franchises  of  the  company, 
state  and  federal,  as  property  blended  and 
Tahied  together,  and  the  court  held  that  the 
federal  franchises  could  not  be  taxed,  even 
as  property,  because  they  were  essential  to 
the  operations  which  Congress  had  authorized 
Om  company  to  carry  on  in  aid  of  the  gov- 
ernment; and  that,  as  these  franchises  were 
■o  blended  in  the  assessment  with  other  prop- 
txty  of  the  railroad  company  as  to  make  them 
nndlstlngnlshable,  the  whole  assessment  was 
void.  The  subsequent  case  of  Central  Pacific 
Railroad  Co.  v.  California,  162  U.  S.  119, 
16  Sup.  Ct  766,  40  L.  Ed.  903,  involved  the 
validity  of  an  assessment  made  by  the  state 
upon  the  value,  as  property,  of  the  franchises 
which  the  company  had  received  from  the 
states  exdading  the  fed^al  franchises.    ▲ 


majority  of  the  court  held  that  the  state 
franchises  might  have  a  property  value  of 
their  own,  and  that  this  was  a  proper  sub- 
ject of  state  taxation.  But  the  court  again 
unmistakably  recognized  the  proposition  that 
the  operations  of  the  company  could  not  b« 
taxed,  because  it  was  authorized  to  carry 
them  on  by  Congress,  and  could  not  be  Im- 
peded therein  by  the  state 

The  distinction  between  that  case  and  this 
Is  plain.  There  the  property  of  the  company, 
other  than  Its  federal  franchise,  was  taxea 
As  property,  the  two  were  held  to  be  separ- 
able Here  the  right  to  pursue  the  very  occu- 
pation authorized  by  the  federal  franchise 
Is  taxed.  That  occupation  is  one  and  in- 
divisible It  cannot  be  said  of  It  that  a  part 
is  pursued  under  the  state  and  a  part  undw 
the  federal  franchises,  for  all  of  It  is  au- 
thorized and  enjoined  by  the  federal  charter. 
It  is  the  fact  that  the  federal  charter  has 
been  held  afitonatlvely  to  authorize  the  busi- 
ness of  the  corporation  and  to  override  any 
law  of  the  state  imposing  burdens  upon  the 
carrying  on  of  such  business  that  gives  ex- 
emption from  state  taxation  of  the  occupa- 
tions so  authorized.  Under  this  doctrine  the 
occupation  is  pursued  under  a  right  and  duty 
derived,  not  from  the  state,  but  from  the 
United  States,  and.  If  the  state's  authority 
were  withdrawn,  the  occupation  would  still 
be  authorized  In  all  of  Its  fullness  by  tbe 
fed»al  charter.  Whether  or  not  it  is  true 
that  this  company  holds  and  enjoys  franchis- 
es from  the  state  which  have  a  value  of  their 
own,  and  which  may  therefore  be  taxed  as 
property  upon  such  value,  is  a  question  not 
involved  In  this  case  If  so  much  be  con- 
ceded, it  does  not  sustain  an  effort  to  tax 
the  occupation  the  carrying  on  of  which  Is 
authorized  and  enjoined  by  the  federal  gov- 
ernment 

Nor  can  the  acceptance  of  the  act  of  the 
L^lslature  of  Texas  of  May  2,  1873,  which, 
in  granting  certain  rights  and  privileges  to 
the  Texas  ft  Pacific  Railway  Company  pro- 
vided: "And  said  Texas  &  Pacific  Railway 
Company  shall  be  subject  to  such  general 
laws,  as  may  be  enacted  by  the  Leglslaturs 
applicable  to  other  railroads  constructed 
within  this  state;  and  that  all  the  property 
of  the  said  corporations,  or  either  of  them, 
now,  or  hereafter  situated  in  this  state,  shall 
be  hereafter  subject  to  taxation  by  the  laws 
of  this  state,"  be  held  to  subject  to  the  power 
of  taxation  of  the  state  the  performance  of 
the  duty  which  the  company  has  assumed  t» 
the  general  government  to  construct  and  op- 
erate its  road  through  the  state.  This  stat- 
ute declares  its  own  rule  as  to  the  power  of 
taxation,  which  is  that  the  property  of  the 
company  shall  be  subject  to  that  power ;  and 
it  would  hardly  comport  with  sound  princi- 
ples of  construction  to  make  the  more  general 
declaration  that  the  company  "shall  be  sub- 
ject to  such  laws  as  may  be  enacted"  ex- 
tend the  operation  of  the  more  specific  rule 
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as  to  taxation.  The  company  ia  subject  to 
the  police  power  of  the  state,  and  Its  prop- 
erty here  situate  Is  subject  to  taxation  by 
the  state,  and  this  Is  all  the  statute,  upon  a 
Just  construction,  can  be  held  to  mean.  This 
makes  it  conform  to  the  doctrines  laid  down 
by  the  Supreme  C!ourt  of  the  United  States 
upon  the  subject  Reagan  t.  Mercantile 
Trust  Co.,  164  U.  S.  417,  14  Sup.  Ot  1062, 
88  L.  Ed.  1030.  The  statement  in  the  opinion 
of  Mr.  Justice  Brewer  In  the  case  Just  dted 
that  this  company  "Is,  as  to  business  done 
wholly  within  the  state,  subject  to  the  control 
of  the  state  in  all  matters  of  taxation,  rates, 
and  other  police  regnlatlona,"  plainly  ap- 
pears, from  his  preceding  quotations  from 
other  decisions,  to  have  referoice.  In  the  mat- 
tw  of  taxation,  to  the  rulings  already  made 
by  that  court,  distinguishing  between  taxa- 
tion of  the  property  of  such  agencies  and 
taxation  of  "the  right  of  the  company  to  ex- 
ist and  perform  the  functions  for  which  it 
was  brought  Into  being." 

Attempts  of  the  states  to  levy  the  latter 
kind  of  tax  have  proved  futile  in  every  In- 
stance in  which  they  have  been  passed  upon 
by  tlie  Supreme  Court  The  immunity  Is 
thus  given  to  these  so-called  governmental 
agencies,  not  as  a  private  right  of  their  own 
merely,  but  as  essential  to  the  security  of  the 
rights  of  the  government  and  the  discharge 
of  the  duty  which  they  are  held  to  have  as- 
sumed towards  the  government  which.  It  has 
been  thought  would  be  unduly  obstructed  by 
a  power  In  the  states  to  Impose  taxes  upon 
their  operations.  The  power  to  tax,  it  has 
been  said.  Is  the  power  to  destroy,  and  the 
existence  of  such  a  power  in  the  states  over 
the  instrumentalities  of  the  United  States 
has  always  beoi  regarded  by  the  Supreme 
Court  as  inconsistent  with  the  power  of  the 
federal  government  to  establish  such  agencies 
and  to  provide  for  and  enforce  the  efficient 
discharge  of  their  duties  to  It  It  Is  the  in- 
terest of  the  government  therefore,  that  con- 
trols, and  not  simply  that  of  the  agent  If 
the  right  were  recognlssed  in  such  agencies 
by  oigagements  with  the  states  to  take  on  oi 
throw  off  at  pleasure  the  Immunity  deemed 
so  essential  to  their  efficiency,  the  great  ar- 
guments by  which,  with  such  pains,  the  doc- 
trine has  been  built  up,  would  dwindle  into 
Insignlflcance. 

If,  under  present  conditions,  there  appears 
to  be  little  real  foundation  for  th4  assump- 
tion that  railroads  such  as  this  one  are  In 
practice  governmental  agencies;  If  tb»e  is 
little  difference  in  fact  between  them  and 
other  railroads  which  have  not  received  char- 
ters, nor  aid,  nor  protection  from  the  United 
States  goTemment,  but  which  may,  and  per- 
haps do,  render  to  the  government  services 
of  like  character  and  upon  like  terms  with 
"them ;  If  their  Imimunity  from  state  taxation 
operates  as  a  dlscrimhiatlon  between  them 
and  the  other  roads ;  and,  finally,  if  the  pro- 
tection given  to  them  by  the  fourteenth  amend- 


ment to  the  Constitution  of  the  United  States 
against  discriminatory  state  l^slation  de- 
tracts much  from  the  applicability  to  them  of 
the  reasoning  upon  which  Chief  Justice  Mar- 
shall founded  the  doctrine  under  considera- 
tion— the  remedy,  if  there  be  one.  Is  not 
with  the  Legislatures  or  the  Judiciary  of  the 
states,  nor  now,  perhaps,  with  the  federal 
Judiciary,  but  with  the  Congress  of  the  Unit- 
ed States. 

We  conclude  that  the  Judgment  of  the 
Court  of  Civil  Appeals  in  favor  of  the  de- 
fendant in  error  is  correct  although  based 
upon  reasoning  to  which  we  have  not  agreed; 
and  It  will  therefore  be  aflbmod. 

Afflrmed> 


GRANGER   v.    STATE. 


^m. 


1.  Weapons— Cabbtin  a  Wkapors— Ihtsht. 

Evidence  that  defendant  had  bought  a 
pistol  and  was  carrying  it  to  his  home  did  not 
autiiorise  his  conviction  of  nnlawtnlly  canying 
a  pistol. 

2.  Cbixirai.  Law— Evidsncb— DBCLAHATioRa 

Bt  AOOUSXD. 

Where,  on  a  prosecution  (or  nnlawfally 
carrying  a  pistol,  ft  appeared  that  when  the 
officer  approached  defendant  he  threw  the  pistol 
away,  it  was  error  to  admit  evidence  that,  while 
under  arrest  and  while  being  searched,  he  de- 
nied having  the  pistol. 

Appeal  from  Henderson  County  Court;  J. 
R.  Blades,  Judge. 

Ed  Granger  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.  Reversed 
and  remanded. 

lUlIer  A  Royali;  (or  appellant  3.  E. 
Tantis,  Asst  Atty.  Gen^  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  imlawfully  carrying  a  pistol.  The 
state's  case  Is  that  appellant  carried  the 
pistol  on  a  certain  night  and  that  two  offi- 
cers heard  him  talking  with  some  parties 
prior  to  leaving  his  (appellant's)  restaurant 
and  make  an  appointment  to  meet  at  the 
house  of  a  certain  woman;  that  appellant 
and  another  party  left  appellant's  restaurant 
and  the  two  officers  shadowed  them,  and  final- 
ly ordered  them  to  hold  up,  which  was  obeyed 
by  appellant  and  bis  companion.  They 
searched  appellant  tor  a  pistol,  and  failed 
to  find  it  The  proof  shows  he  was  carrying 
It  in  his  hand,  wrapped  up  in  a  piece  of 
paper,  and  when  the  officers  approached  blm 
be  threw  it  away,  where  it  was  subsequently 
found.  After  the  officers  held  appellant  up. 
and  while  examining  him,  appellant  deiled 
having  the  pistol.  Objection  was  urged  to 
the  introduction  of  these  statements,  be- 
cause appellant  was  under  arrest  Upon 
another  trial  tills  testimony  should  be  ex- 
cluded, as  we  think  the  evidence  shows  that 
appellant  was  under  arrest 

Appellant's  contention  is  that  he  bought 
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the  pistol  dartng  tbe  day  prevloua  to  his 
kelnc  found  with  It  on  the  occasion  mentlon- 
•d  by  the  offlcen,  and  that  at  the  time  be 
was  arrested  be  was  carrying  It  from  his 
restaurant  to  his  home,  and  that  he  threw  It 
away  because  he  knew  tbe  officers  would 
put  him  In  Jail  If  they  found  a  plstcd  on 
hlB  penon,  to  use  his  expression,  "whether 
or  n*."  Appellant  testified,  among  other 
things,  that  he  knew  the  parties  following 
him  were  officers,  and  knew  that  they  were 
shadowing  him,  and  that  was  tbe  reason 
he  threw  the  pistol  away.  He  did  not  deny 
baying  the  pistol.  After  tbe  testimony  was 
closed,  upon  motion  of  tbe  county  attorn^, 
this  testimony  was  excluded,  which  ruling, 
we  think,  was  erroneous.  This  account  en- 
tered very  largely  Into  tbe  case,  and  bad  a 
tendency  to  explain  his  action  In  throwing 
tbe  pistol  away  when  tbe  officers  approached 
him. 

It  Is  contended  that  the  evidence  is  not 
sufficient  to  support  tbe  conviction.  If  ap- 
pellant's testimony  Is  true  that  be  had  that 
day  bought  the  pistol  at  bis  restaurant  and 
was  carrying  It  to  his  home  that  night,  the 
jury  should  not  have  convicted  blm.  He  bad 
a  right  to  purchase  the  pistol,  and  had  a 
right  to  carry  it  home  The  evidence  shows 
that  he  could  have  gone  home  the  way  he 
was  traveling,  which  was  not  as  direct  as 
another  route.  Still  tbe  law  does  not  re- 
quire a  man,  in  going  to  bis  home,  to  go  the 
shortest  possible  route.  It  was  a  mooted 
question  upon  the  trial  whether  be  was  go- 
ing home  with  the  pistol,  and  therefore  we 
do  not  decide  the  question  as  to  whether  or 
not  the  evidence- is  sufficient 

Because  of  tbe  withdrawal  of  the  testimony 
of  appellant  above  stated,  and  the  admis- 
sion of  the  statements  of  appellant  while 
onder  arrest,  the  Judgment  is  reversed,  and 
tbe  cause  remanded. 

BBOOKS,  J.,  abeoit 


NEWBT  V,  STATE. 

(Oonrt  of  Criminal  Appeals  of  Tsxas.   Dec  10, 
1900.) 

1.  CsnaRAi,  Law— AppBAt>— Reoobd— State- 

HKIfT  OF  PACTB— rAItTmS  TO  rn,*. 

Where  a  statement  of  facta  was  not  filed 
in  tbe  court  below,  errors  relating  to  and  de- 
pending upon  the  statement  cannot  be  consid- 
ered. 

[Bd.  Note.r-For  eases  in  point,  see  Cent  Dig. 
VOL  16,  Criminal  liSw.  i  8204.] 

t.  Sakb  — Bnx  or  Bxckptions  —  Pbesenta- 

noM  or  BxcspTions. 

Alleged  error  of  the  court,  to  which  no 
Mil  of  exceptions  was  reserved,  cannot  l>e  con- 
sideied  on  appeal. 

[Bd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼<ri.  15,  Criminal  Law,  IS  2804-2822.] 

Apjieal  from  District  Court,  Cass  County; 
P.  A.  Turner,  Judge. 
Etam  Newby  was  convicted  of  willfully  and 


wantonly  killing  a  dog,  and  he  appeals.    Af- 
firmed. 

J.  B.  Yantls,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  3.  Appellant  was  oonvict- 
ed  of  willfully  and  wanttMily  killing  s  dog. 

The  statement  of  facts  was  not  filed  in 
the  court  below,  and  therefore  the  evidence 
cannot  be  considered. 

The  errors  relied  ni^n  in  the  motion  for 
new  trial  cannot  be  considered,  because 
they  all  relate  and  depend  upon  the  state- 
ment of  facts,  except  the  second,  In  which  It 
is  stated  tint  the  court  erred  In  permitting 
certain  pants  worn  by  def^idant  at  the  time 
it  is  claimed  be  killed  tbe  dog  to  be  car- 
ried to  the  Jury  room  In  their  retirement 
There  is  no  bill  of  exertions  reserved  to  this 
action  of  tbe  court  and  as  presented  as 
ground  of  tbe  motion  for  new  trial  there  la 
nothing  authorizing  tbe  reversal  of  the  Judg- 
ment We  are.  not  discussing  as  to  whether 
or  not  it  was  proper  for  tbe  pants  to  be  sent 
to  the  Jury  room.  We  are  simply  disposing 
of  this  ground  of  ttie  motion,  because  it  is 
not  so  presented  that  It  can  be  considered. 

Finding  no  reversible  error  in  the  record 
as  presented,  the  judgment  is  affirmed. 


HORTON  r.  STATB. 

(Court  of  Grimlnal  Appeals  of  Texas.    Dec.  12, 
1906.) 

Cbihinai.    Law— Afpkai.— Rkoobd— Bnx    or 

EXCEFTIORS. 

Where  the  alleged  error  of  the  court  in  not 
postponing  tbe  case  for  testimony  to  prove 
the  character  of  the  deceased  as  being  a  danger- 
ous man  is  not  presented  in  a  proper  bill  of 
exceptions.  It  cannot  be  reviewed. 

[Bd.  Note.— For  cases  in  point  bee  Cent  Dig. 
vol.  15,  Criminal  Law,  |{  &04,  2812.] 

Appeal  from  District  Oonrt,  Houston  Coun- 
ty; Benjamin  H.  Gardner,  Judge. 

John  Hortbn  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Affirmed. 

J.  W.  Madden,  for  appellant  J.  B.  Yantls, 
Asst  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  This  conviction  was  for 
murder  in  the  second  degree,  with  the  punish- 
ment fixed  at  16  years'  confinement  in  the 
penitentiary. 

Tbe  theory  of  tbe  state  was  to  the  effect 
that  appellant  and  deceased,  who  were  mill 
hands,  were  working  at  their  business  In 
connection  with  tbe  sawmill,  and  appellant 
dropped  a  piece  of  timber  or  lumber  on  the 
foot  of  deceased,  who  became  enraged  and 
a  quarrel  ensued.  The  parties  cursed  and 
abused  each  other.  One  of  the  hands,  who 
seemed  to  have  supervision  over  the  employ^ 
at  that  place,  commanded  them  to  stop  quar- 
reling, and  appellant  put  bis  stick  down  and 
resumed  bis  work.  Appellant  came  up  be- 
hind him  with  his  stick,  which  was  a  piece 
of  lumber  or  timber,  about  6  or  6  feet 
long  and  1x4  inches,  and  strudi  him  over 
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the  bead  witb  It,  fracturing  his  skull,  which 
caused  his  death  in  a  short  time.  Appel- 
lant's theory,  supported  by  his  own  testi- 
mony, was  to  the  effect  that  the  altercation 
between  him  and  deceased  had  not  stopped, 
and  that  deceased  made  some  demonstration 
as  If  to  strike  him,  and  that  he  then  struck 
deceased,  inflicting  the  wound  which  caused 
his  death.  Both  of  these  theories  were  pre- 
sented by  the  court  in  proper  instructions. 

Appellant  criticises  the  charge  of  the  court 
But  it  does  not  occur  to  us  that  the  crit- 
icisms are  well  founded. 

The  Insistence  in  the  motion  for  new  trial, 
to  the  effect  that  the  court  erred  In  not  post- 
poning the  case  for  testimony  to  prove  the 
character  of  the  deceased  as  being  a  danger- 
ous man,  is  not  presented  in  a  proper  bill  of 
exceptions,  and  consequently  cannot  be  re- 
viewed. 

There  is  ample  testimony  to  support  the 
verdict  of  the  Jury.  The  Judgment  is  af- 
firmed. 

BROOKS,  J.,  absent 


IjOwrib  v.  state. 

(Ooort  of  Criminal  Appeala  of  Texas.    Oct  24, 
1906.    On  Rehearing,  Dec.  12, 1906.) 

1.  OBnaRAi,  Law— ApfkaI/— RuKBVATion  or 
Grounds. 

Where  no  exception  was  taken  to  the  ar- 
gument of  the  prosecuting  attorney,  and  no 
written  charge  was  requested  on  the  subject, 
errw,  if  any,  was  not  available  on  appeaL 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {  2645.] 

2.  Saics— Biix  07  ExcEPnoKS— Reoobd— Ao- 

THBNTICATIOR. 

Alleged  error  presented  by  an  exception  to 
admission  of  testimony  cannot  be  considered, 
where  ttie  court  in  its  explanation  says  that  he 
instructed  the  jury  not  to  consider  sud  testi- 
mony. 
8.  Sahb—Tbiai/— Reception    of    BIvidenck— 

Witnesses  under  Rule. 

Where  a  witness  testified  on  Iiis  voir  dire 
that  he  had  just  come  into  the  courtroom  when 
he  was  called  to  the  stand  and  had  heard 
oone  of  the  testimony,  the  court  exercised  prop- 
er discretion  in  permitting  him  to  testify,  though 
the  other  witnesses  were  nnder  the  rule. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  14,  Criminal  Law,  |  1563.] 

On  Rehearing. 

4.  Labcknt— Evidence— SuFFioiENOT. 

Evidence  considered,  and  held  insnfflcient  to 
sustain  a  conviction  of  theft 

Appeal  from  Montague  County  Court;  Oeo. 

5.  March,  Judge.  , 

Chas.  Lowrie  was  convicted  of  theft  and 
appeals.    Reversed  and  remanded. 

W.  S.  Jameson,  for  appellant  Howard 
Martin,  Aast  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  theft  of  two  saclis  of  oats,  and  bis  punish- 
ment fixed  at  imprisonment  in  the  county  Jail 
tor  one  day. 

Appellant    requested    a    number    of    spe- 


cial instructions,  but  w«  flilnk  that  these 
charges  were  sufficiently  covered  by  the 
court's  charge,  especially  the  charge  on  cir- 
cumstantial evidence,  and  the  requested  char- 
ges were  not  required  to  be  given.  Appel- 
lant excepted  to  the  argument  of  the  county 
attorney,  in  which  he  Illustrated  by  refer- 
ring to  some  other  case  of  circumstantial  evi- 
dence within  his  knowledge.  The  court  ex- 
plains this  bill  by  stating  that  the  argumoit 
was  in  answer  to  one  used  by  defendant's 
counsel,  and  further  states  that  no  exception 
was  taken  to  the  matter.  We  would  further 
observe  that  no  written  charge  was  requested 
on  this  subject  The  bill  is  not  In  such  con- 
dition, even  if  it  were  a  bill  of  exceptions,  as 
that  appellant  can  avail  himself  of  It  at 
this  time. 

Appellanf  8  exception  to  the  testimony  of  Z. 
T.  Lowrie,  to  the  effect,  that  the  oats  alleged 
to  have  been  stolen  were  charged  to  him  at 
Lowrle's  Milling  Company  in  Bowie,  does  not 
present  any  error.  Even  if  the  exception  as 
contained  In  the  bill  was  a  good  one,  we  would 
be  unable  to  consider  the  same,  because  the 
court  says  he  excluded  it;  that  is,  instructed 
the  Jury  not  to  consider  said  statement  of 
the  witness.  But  as  presented  to  us.  It  oc- 
curs to  us  that  the  testimony  was  admissible. 

There  Is  nothing  in  appellant's  objection  to 
the  testimony  of  Price  Chandler  to  the  effect 
that  the  rule  had  been  invoked  and  he  had 
not  been  placed  under  the  rule.  This  witness 
on  his  voir  dire  stated  that  be  bad  Just  come 
into  the  courtroom  when  he  was  called  to 
the  stand  and  had  heard  none  of  the  testi- 
mony. The  court  exercised  proper  discretion 
in  permitting  him  to  testify. 

We  believe  the  evidence  supports  the  ver- 
dict and  the  Judgm^t  is  affirmed. 

On  Rehearing. 

The  judgment  was  affirmed  at  a  former  day 
of  this  term,  and  is  now  before  us  on  rehear- 
ing. Appellant  insists  that  this  case  should 
be  reversed,  because  the  testimony  is  not  suffi- 
cient to  support  the  verdict  and  he  especially 
calls  our  attention  to  the  evidence  of  the  cor- 
pus delicti.  He  urges  that  it  is  not  shown 
that  the  alleged  owner,  J.  T.  Lowrie,  ever 
actually  missed  any  oats,  or,  if  it  be  conceded 
that  be  missed  any  oats,  that  the  same  were 
identified  In  the  possession  of  appellant  Char- 
les Lowrie ;  furthermore,  that  A.  Lowrie  was 
not  Introduced  by  the  state,  and  the  failure 
to  have  his  testimony  before  the  court  leaves 
a  hiatus  tii  the  case,  which  must  accrue  to  the 
benefit  of  appellant 

We  have  carefully  examined  the  case  with 
reference  to  the  mutters  pointed  out  In  the 
motion  for  rehearing,  .ind  we  believe  that 
appellant  is  correct  in  his  contentions.  A 
close  scrutiny  of  Z.  T.  Lowrle's  evidence  does 
not  show  that  the  oats  which  be  claims  were 
at  A.  Lowrle's,  or  were  ever  in  fact  delivered 
to  A.  Lowrie.  He  merely  says  that  he  In- 
structed the  delivery  to  be  made  to  A.  Lowrie, 
who  lived  some  4  or  6  miles  In  the  country 
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and  was  bis  tenant,  and  that  the  oats  were 
charged  to  blm.  He  does  not  pretend  to  have 
seen  the  delivery  made,  or  to  know  that  said 
oats  were  ever  In  fact  carried  to  bis  farm. 
A.  Lowrle  was  not  Introduced  or  accounted 
for.  Even  if  It  might  be  conceded  that  the 
oats  were  delivered  to  A.  Lowrle,  there  should 
have  been  soma  evidence  accounting  for  the 
taking  from  him.  Evidently  he  was  au- 
thorized to  dispose  of  the  oats,  and  we  can- 
not presume,  against  appellant,  that  be  might 
not  have  done  so.  Certainly  his  want  of 
consent  should  have  been  shovra  to  the  taking, 
If  tbey  were  In  fact  taken  from  his  posses- 
sion. Furthermore,  we  would  observe  that, 
although  two  sacks  of  oats  were  found  In 
the  poflsesslon  of  appellant,  sMue  22  miles 
from  where  they  were  alleged  to  have  been 
taken,  we  do  not  t>elleve  these  oats  are  suffi- 
ciently identified  as  the  stolen  property. 

The  motion  for  rehearing  Is  accordingly 
granted,  and  the  Judgment  is  reversed,  and 
the  cause  remanded. 

BROOKS,  Jn  absent. 


TAYIiOR  V.  STATU. 
(Court  of  Criminal  Anneals  of  Texas.    Dee.  6, 

GanniiAi.  Law  —  Fobheb  Jkofasdt  —  Bvi- 
niNcx. 

On  a  proaecation  for  keeping  and  exhibiting 
a  gaming  table,  in  whidi  defendant  was  con- 
victed for  the  alleged  iMtting  of  a  box  of 
dgars  on  a  game  of  pool  played  by  him  with 
G,  and  In  whldl  he  pleaded  a  former  convic- 
tion, it  was  error  to  refuse  to  permit  him  to 
five  evidence  that  under  a  former  indictment 
tor  betting  at  a  gaming  table  he  was  con- 
victed, on  the  theory  tbat  the  table  fees  due 
on  the  game  were  wagered,  and  that  the  game 
was  tile  same  as  that  on  wliicb  tlie  box  of 
dgara  waa  bet 

Appeal  from  Coleman  County  Court;  M. 
If.  Williams.  Judge. 

Fred  Taylor  was  convicted  of  keeping  and 
exhibiting  a  gaming  table,  and  appeals.  Re- 
versed and  remanded. 

Snodgraas  ft  Dibreli  and  Woodward, 
Baker  ft  Woodward,  for  appellant.  3.  IS. 
Tantls,  Asst  Atty.  Om.,  tor  the  State 

BROOKS,  J.  Appelant  was  convicted  for 
keeping  and  exhibiting  a  gaming  tal>le. 

He  filed  a  plea  of  former  conviction,  and 
offered  in  support  of  his  plea  the  former  in- 
dictment for  betting  at  a  gaming  table,  Judg- 
ment thereon,  and  proof  by  Ed  Cline  that  in 
tlie  previous  case,  wherein  he  was  convicted, 
the  state  elected  to  ask  a  conviction  upon 
said  game  as  played  by  him  (Cline)  with  de- 
fendant, Fred  Taylor,  in  which  witness  jwid 
for  said  games  lost  by  him  at  said  time  and 
phtoe.  Appellant  further  tendered  proof  that 
the  box  of  cigars,  while  not  mentlwied  I>y 
witness  In  bis  testimony  in  the  other  case. 


was  bet,  according  to  the  testimony  of  said 
Ollne,  upon  the  result  of  the  same  game  for 
which  the  state  has  elected  to  try  defendant 
in  this  case,  In  which  he  was  convicted,  and 
that  the  Judgment  of  conviction  has  not  been 
set  aside  or  vacated.  In  this  case  defendant 
was  convicted  for  the  alleged  betting  of  a  box 
of  cigars  on  a  game  of  pool  played  by  him 
with  Cline.  In  the  other  case  he  had  been  con- 
victed for  betting  at  a  game  of  pool,  on  the 
theory  that  the  table  fees  due  on  the  game 
were  wagered;  and  appellant  proposed  to 
prove  by  witness  Cline  that  the  l>ox  of 
cigars  was  bet  on  the  same  game  as  when 
the  table  fees  were  wagered.  This  proof 
was  excluded,  and  defendant  was  convicted 
of  exhibiting  a  gaming  table,  by  reason  of 
having  bet  this  1>ox  of  cigars  on  the  game. 
There  being  but  one  transaction.  It  was  er- 
ror to  exclude  this  testimony;  and  the  state, 
having  erred  once,  could  not  prosecute  ap- 
pellant upon  the  same  state  of  facts.  If  it 
was  the  same  state  of  facts.  The  court 
erred  in  excluding  this  testimony. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


HARPER  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  B, 

GRnatfAL  Law  —  Tbial  —  Instbuotiors  — 

AI.IBI. 

Where,  in  a  prosecution  for  violating  a 
local  option  law,  defendant's  testimony  showed 
that  he  was  not  at  Ub  place  of  business, 
where  the  alleged  sale  took  place,  during  ths 
entire  day  when  it  was  claimed  to  have  occur- 
red, but  waa  at  a  brickyard  some  distance  away, 
it  was  error  to  refuse  to  charge  on  alibi. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {|  1833,  1834.] 

Appeal  from  Wood  Ck>unty  (Dourt;  J.  O. 
Rouse,  Judge. 

Charley  Harper  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Re- 
versed and  remanded. 

J.  E.  Tantls,  Asst.  Atty.  Oai.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law. 

The  state's  evidence  shows  that  prosecuting 
witness  on  August  26th,  about  12  o'clock,  in 
Winsboro,  bought  some  whisky  from  the  de- 
fendant Appellant's  testimony  showed  that 
he  was  not  at  Sisk  Lee's  place  of  business, 
where  the  alleged  sale  took  place,  during 
the  entire  day,  t>ut  was  at  the  brickyard, 
some  distance  away.  Appellant  presented  to 
the  court  a  charge  on  alibi,  whidi  was  re- 
fused. The  court's  diarge  does  not  contain 
any  instruction  on  alibi.  Appellant  was  oip 
titled  to  such  a  charge  under  the  evidence 
adduced. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 
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OURLBB  T.  STATU 
(Court  of  Criminal  ADoaala  of  Tezai.    Dae.  6, 

APUiTEBT— EVIDBHO*— SUFFICIKNOT. 

On  a  trial  for  adultery  by  having  habitual 
eamal  intercourse  without  living  togetberj  the 
tfvidenoe  showed  that  prosecutrix  was  living 
with  aocnaed  at  hia  home  and  that  accused  had 
a  wife  and  family.  Four  acts  of  intercourse 
with  prosecutrix  were  shown.  Beld  not  suffl- 
eient  to  cnpirart  a  conviction. 

[Ed.  Note.— For  cases  in  point,  ae«  Cent.  Dig. 
vol.  1,  Adultery,  H  31-^83.] 

Appeal  from  Delta  Oonnty  Court;  Swing 
Boyd,  Judge. 

D.  A.  Onrlee  was  convicted  of  adultery,  anA 
he  appeals.    Rerersed  and  remanded. 

Sharp  &  PattesoD,  for  appellant  J.  B. 
Yantis,  Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  This  conviction  was  for 
adnltery  by  "having  habitual  carnal  Inter- 
course with  each  other  without  living  to- 
gether" ;  the  fine  Imposed  being  $100. 

The  only  qnestlon  we  deem  necessary  to 
pass  upon  la  the  sufficiency  of  the  evidence. 
Prosecutrix  was  living  with  appellant  at  his 
home.  Appellant  bad  a  wife  and  family. 
The  state  proved  four  acts  of  Intercourse 
with  prosecutrix.  We  do  not  think  this  is 
sufficient  evidence  to  sustain  the  conviction. 

The  judgmoit  Is  reversed,  and  the  cause 
remanded. 


DOUGLASS  V.  STATE. 
(Oooft  of  Criminal  Appeals  of  Texas.    Dec  8, 

WiTNEBSEB— IlCPEACHXKNT— OFHriOK. 

After  an  impeaching  witness  has  stated 
that  he  knows  the  general  reputation  of  another 
witness  for  truth  and  veracity  in  the  community 
where  he  lived,  he  may  be  asked  whether,  from 
that  reputation,  the  witness  could  be  believed, 
and  was  entitled  to  credit,  upon  oath. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {  1158.] 

Appeal  from  Wood  County  Court;  3.  O. 
Rouse,  Judge. 

Luther  Douglass  was  convicted  of  violat- 
ing the  local  option  law,  and  he  appeals.  Re- 
versed and  remanded. 

Mounts  &.  Jones,  for  appellant.  J.  B.  Tan- 
tls,  Asst  Atty.  den.,  for  the  State. 

BROOKS,  J.    Appellant  was  convicted  of 

violating  the  local  option  law. 

While  witness  J.  M.  Roberts  was  on  the 
stand,  and  after  he  had  testified  that  he  was 
acquainted  with  the  general  reputation  of 
the  prosecuting  witness,  Willie  Davis,  in  the 
community  where  he  lives,  for  truth  and 
veracity,  and  after  he  had  testified  that  the 
reputation  was  bad,  then  the  defendant 
asked  said  witness  this  question :  "From  the 
r^utatlon  of  the  prosecuting  witness,  Willie 
Davis,  in  the  community  In  which  he  resides, 
for  truth  and  veracity,  now  state  to  the  Jury 


whether  or  not  that  reputation  Is  such  as  that 
the  prosecuting  witness,  Willie  Davla,  could 
be  believed  upon  oath,  and  also  state  wheth- 
et  or  not  his  general  reputation  is  such 
as  to  oititle  prosecuting  witness,  Willie  Da- 
vis, to  credit  upon  oath."  The  decisions  of 
this  court  hold  that  such  testimony  was  ad- 
missible. Holbert  v.  State,  9  Tex.  App.  219, 
S5  Am.  Rep.  738;  Bleutt  v.  State,  12  Tex. 
App.  39,  41  Am.  Rep.  666;  Griffin  v.  State, 
26  Tex.  App.  157,  9  8.  W.  459,  8  Am.  St  Rep. 
46');  Stockholm  v.  State,  24  Tex.  App.  598,  7 
S.  W.  838.  It  follows,  therefore,  that  the 
court  erred  In  not  permitting  this  testimony. 
The  Judgment  Is  accordingly  reversed,  and 
the  cause  remanded. 


PULUEB  V.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    Dec  8^ 

Obiminal  Law— Vebdioiv-Fokk. 

A  Verdict  "We  the  jury  find  the  defiendant 
guilty  and  assess  his  punishment  at  twen^ 
day  in  jail  and  twenty-five  dollars,"  was  aoM- 
ciently  inteliigible  to  sustain  a  judgment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  14,  Crimbial  Law,  {  2088.] 

Appeal  from  Hopkins  County  Court;  T.  J. 
Russell,  Judge. 

Charlie  £^ller  was  convicted  of  violatlns 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

C.  O.  James,  for  appellant  J.  Bl  Yantla, 
Aast  Atty.  Gen.,  for  the  Stat& 

BROOKS,  J.  Conviction  for  violating  the 
local  option  law. 

An;>ellant  complains  of  the  verdict  of  the 
jury  as  being  Informal  and  not  authorlElug 
the  Judgment  The  verdict  reads  as  follows: 
"We  the  Jury  find  the  defendant  gnllty  and 
assess  his  punishment  at  twenty  day  in  Jail 
and  twenty-five  doUara"  We  think  this  ver- 
dict Is  sufficiently  intelligible  to  ascertain 
what  the  Jury  intended.  O'Docharty  v.  Stata 
(Tex.  Cr.  App.)  57  S.  W.  667;  McGhee  T. 
State,  37  Tex.  Cr.  B.  668,  40  S.  W.  967. 

The  charge  of  the  court  amply  and  proper- 
ly presented  the  law  applicable  to  the  facts. 
There  was  no  error  in  refusing  the  special 
charges,  since,  so  far  as  applicable,  they  wera 
covered  by  the  main  charge  of  the  court 

The  Judgment  is  affirmed. 


PATRICK  r.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Dec  19^ 

1000.) 

1.  iNDIOniBNT  —   SinrFICIEHOT  —  MonoH  lO 

QuAsn. 

An  indictment  for  theft  charging  defendant 
with  h.tvlng  taken  railroad  tickets  reading  from 
a  certain  point  to  a  certain  other  point  the 
same  being  of  a  specified  value,  was  subject  to  a 
motion  to  quash,  as  the  indictment  should  have 
alleged  the  name  of  the  railroad  and  that  it 
was  incorporated,  and  should  have  shown  wUetl^ 
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er  the  tickets  had  been  Issued  by  the  compaay ; 
and  if  the  ticketa,  when  stolen,  entitled  the 
bearer  or  holder  to  transportation,  sndi  fact 
ahonid  have  been  stated. 

2.    liABCEKT— PkOPKKTY    SUBJXOT. 

Railroad  tickets,  issued  by  a  railroad  com- 
pany, and  authorizing  tiie  owner  to  be  trans- 
ported between  certain  points  on  such  railroad, 
ara  the  subject  of  theft. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  32,  Larceny,  f  13.] 

Brooks.  J.,  dissenting. 

Appeal  from  District  Court,  Bowie  Coun- 
ty; P.  A.  Tomer,  Judge. 

John  Patrick  was  cuiTlcted  of  theft,  and 
he  appeals.  Reversed,  and  prosecution  or- 
dered dlamlaaed. 

Hart,  MahafCey  &  Thomas,  for  appellant 
J.  B.  Tantla,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  indicted 
tor  the  theft  of  six  railroad  tickets,  was 
convicted,  and  his  punishment  assessed  at 
three  years'  confinement  In  the  penitentiary; 
hence  this  appeal. 

Motion  was  made  to  qnash  the  indictment^ 
the  charging  part  of  which  is  as  follows: 
"Did  then  and  there  unlawfully  and  fraudu- 
lently take  from  the  possession  of  S.  M.  Gib- 
son six  railroad  tidkets,  reading  from  Tezar^ 
kana,  Texas,  to  ECansas  City,  said  tickets  of 
the  value  of  fourteen  and  o/ioo  dollars  each, 
and  of  the  aggregate  value  of  eighty-seven 
and  ••/loo  dollars;  the  same  being  tiie  cor- 
poreal pwsonal  property  of  and  belonging 
to  the  said  S.  M.  Gibson,"  eta  The  motion 
to  quash  is  based  on  an  alleged  Inaufflclencr 
In  the  description  of  the  stolen  property.  It 
Is  insisted  that  it  should  have  been  alleged 
on  what  road  said  tickets  authorised  trans- 
portation, and  should  have  further  given  the 
date  that  said  tickets  were  properly  signed 
and  stamped  and  in  a  condition  to  be  used; 
that  is,  the  claim  is  made  that  enough  should 
have  been  stated  to  have  shown  that  the 
tickets  bad  been  issued  by  the  railroad  com- 
Iiany  and  were  property.  It  is  further  claim- 
ed that  it  should  have  also  been  allied 
that  the  railroad  company  which  issued  sa'd 
tickets  was  incorporated,  etc.  Besides  the 
motion  to  quash,  when  the  tickets  were  of- 
fered in  evidence,  they  were  objected  to  be- 
cause, as  it  was  claimed,  said  tickets  were 
not  valid  when  taken;  that  is,  not  in  condi- 
tion to  be  used  for  transportation.  Railroad 
tickets  are  held  by  our  civil  courts  to  be 
property.  Railway  v.  Ing  (Tex.  OlT.  App.) 
68  S.  W.  722.  This  court  held  in  Jannia  t. 
State  (Tex.  Cr.  App.)  61  S.  W.  1126,  53  L. 
B.  A.  34&,  that  railroad  tickets  issued  by  a 
railroad  company  were  more  proi)eiiy  speak- 
ing tokens  authorizing  the  owner  to  be  trans- 
ported between  certain  points  on  such  rail- 
road oe  its  connecting  lines  and  quasi  prop> 
nty.  We  hold  that  such  tickets  are  that 
character  of  property  which  under  our  stat- 
ute is  the  subject  of  theft  We  note  In  this 
particular  ease  that  said  tickets,  when  stolen. 


were  not  stamped  and  were  not  dated.  The7 
were  taken  out  of  the  office  of  the  company 
before  they  were  issued  by  the  company. 
Three  of  said  tickets  were  subsequently  re- 
covered from  appellant,  which  were  stamped, 
evidently  with  the  stamp  of  the  company,  te 
which  appellant  bad  access,  but  the  stamp 
was  barely  legible.  When  the  agoit  was 
pressed  to  state  whether  or  not  such  of  the 
tickets  in  the  condition  when  taken  would 
entitle  the  holder  to  transportation,  he  an- 
swered: "It  was  our  Instruction  to  stamp 
tile  tickets  when  we  sold  them.  I  cannot 
say  a  ticket  not  stamped  would  not  be  good 
to  ride  on.  The  conductor  might  honor  a 
ticket  for  passage  on  the  railroad  not  proper- 
ly dated  and  stamped.  At  the  time  all  six 
tickets  were  stolen  they  had  not  been  stamp- 
ed with  the  stamp  of  the  company,  and  what- 
ever stamp  is  on  the  tickets  now  was  put 
on  there  after  they  were  stolen,  and  without 
my  authority  or  consent"  We  are  inclined 
to  believe  that  this  proof,  If  It  does  not  show, 
at  least  strongly  suggests,  that  a  ticket  not 
stamped  and  regularly  issued  by  the  com- 
pany would  be  of  no  more  value  than  the 
paper  on  which  it  was  written.  Evidentiy  It 
was  a  rule  of  the  company  to  require  rail- 
road tickets  for  the  transportation  of  pas- 
sengers to  be  stamped  when  tiiey  were  sold 
or  issued,  and  the  conductors  of  the  com- 
pany in  response  to  such  rule  must  have  been 
authorized  to  recognize  only  such  tickets  as 
were  properly  Issued  by  the  agent  of  the 
company.  Such  a  ticket  In  the  hands  of  the 
company,  not  stamped,  signed,  and  Issued, 
might  be  the  subject  of  forgery;  but,  not 
l>eing  in  the  shape  of  a  token  authorizing 
transportation  thereon,  it  could  hardly  be 
regarded  as  of  equivalent  value  to  a  ticket 
Issued  by  the  company. 

While  what  has  been  said  may  be  some- 
what foreign  to  the  motion  to  quash  the  In- 
dictment still  we  regard  it  as  pertinent  and 
relevant  as  tending  to  show  the  necessity  of 
a  further  description  of  the  tickets  alleged 
to  have  been  stolen  than  was  used  In  the  In- 
dictment; that  is,  while  these  bits  of  paper 
might  in  general  terms  be  regarded  as  rail- 
road tickets,  they  were  not  such  tickets  as 
authorized  transportation  thereon,  and  were 
of  no  more  value  than  so  many  bits  of  paper. 
When  taken,  they  unquestionably  did  not 
have  the  value  alleged  by  the  state.  Ordina- 
rily, under  the  rules  of  pleading,  such  general 
allocations  are  advisable  as  will  embrace  or 
comprehend  the  iKirticular  property  alleged 
to  be  stolen;  but  always  a  sufficient  descrip- 
tion must  be  given  of  stolen  property  as  will 
advise  a  defendant  of  the  charge  against  him, 
and  as  will  furnish  a  bar  against  a  future 
prosecution.  We  do  not  believe  the  indict- 
ment here  complies  with  this  test  It  was 
necessary  here  to  give  the  thing  stolen  a 
particular  description,  in  order  to  indicate 
the  particular  character  of  property  alleged 
to  have  been  taken.    Appellant  was  not  ap- 
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prised  by  the  indictment  that  he  was  charged 
with  stealing  a  ticket  issued  by  any  particu- 
lar railroad  company,  and  which  authorized 
transportation  between  certain  polnita  by 
said  company  on  its  own  or  connecting  lines. 
What  value  was  given  to  the  tidtets  was  evi- 
dently after  being  taken,  by  the  unauthor- 
ized use  ot  the  stamp  of  the  company  on  the 
part  of  the  appellant;  and  the  tlciiets  pro- 
duced in  evidence,  while  themselves  possibly 
of  value  in  their  thai  condition,  wer?  not  tlie 
same  ticliets  when  stolen,  and  at  that  time 
were  not  of  the  same  value.  In  our  view, 
the  pleader  should  have  alleged  the  name  of 
the  railroad  issuing  said  tickets,  and  that 
It  was  Incorporated,  and  should  have  shown 
by  allegations,  if  such  was  the  case,  that 
said  ticliets  had  been  Issued  by  the  company. 
If  they  had  not  been  so  Issued,  the  fact 
should  have  been  stated.  If  same,  when 
stolen,  entitled  the  bearer  or  holder  to  trans- 
portation, that  also  should  have  been  stated. 
While  we  are  ndt  laying  down  any  particu- 
lar form  for  an  indictment,  we  are  stating 
principles  which  should  govern  the  pleader. 
We  are  not  aware  that  this  question  bas 
been  before  the  courts  of  this  state  directly. 
In  Oalenthie  v.  State.  04  S.  W.  1061,  we  held 
that  the  allegation  which  described  the  al- 
leged stolen  property  as  a  promissory  note 
of  the  value  of  $31.81  was  not  sufficient 
Some  of  the  states  hold  that  a  general  de- 
scription of  a  railroad  ticket  Is  sufficient 
Mlllner  v.  State,  US  Lea  (Tenn.)  179.  In  Min- 
nesota an  indictment  in  the  following  form 
was  held  good:  "Divers  and  sundry  genuine 
railroad  passenger  tickets  prepared  for  sale 
to  passengMB,  and,  after  the  sale  thereof, 
the  personal  property  of  and  Issued  by  the 
St  Paul  Minneapolis  &  Manitoba  Railroad 
Company,"  coupled  with  the  further  allega- 
tion that  "a  more  partlcniar  description  was 
tmlmown."  This  was  under  a  statute  which 
makes  it  an  offense  against  whoever  steals, 
takes,  and  carries  away  any  railroad  passen- 
ger ticket  or  tickets  prepared  for  sale  to 
passengers,  previous  to  or  after  the  sale 
thereof,  being  the  personal  property  of  any 
railroad  company,  or  any  other  corporation 
or  person,  is  guilty,  etc.  In  the  state  of 
Washington  it  is  held  that  an  indictment 
charging  larceny  of  a  railroad  ticket  does  not 
allege  an  offense,  for  it  fails  to  state  that 
the  tl<&et  was  stamped,  dated,  and  signed, 
as  otherwise  the  ticket  would  be  worthless 
and  not  the  subject  of  larceny.  McCarty  v. 
State,  1  Wash.  St  377,  26  Pac.  299,  22  Am. 
St  Rep.  152;  State  ▼.  Holmes,  8  Wash.  528, 
87  Pac.  283.  Under  our  system  we  hold  that 
some  further  description  of  the  tickets  al- 
leged to  have  beoi  stolen  was  necessary  to  b« 
set  out  in  the  Indictment  It  may  b«  that  the 
indictment  was  good  for  theft  of  any  un- 
issued railroad  tidcets;  but  it  was  certainly 
not  good  for  railroad  tickets  that  had  been 
Issued  by  the  company  and  entitling  the  hold- 
er thereof  to  transportation. 


It  Is  not  necessary  to  dlscnss  other  assign- 
ments. 

Because  the  Indictment  was  defective,  tlm 
judgment  Is  reversed,  and  the  prosecatloB 
ordered  dismissed. 

BROOKS,  3.  There  is  no  defect  In  the 
indictment  and  therefore  I  do  not  agree  t» 
the  opinion. 


REBSB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  12, 
1906.) 

Assault  —  Tbiai.  —  Issues  —  Sei.f-Duxi«b)b 

—    iNSTBUCnONS. 

Where,  on  a  proeecntion  for  aggravated  a>- 
sanlt  defendant  testified  that  he  acted  in  bis 
own  self-defense  and  in  the  defense  of  his 
youthful  brother  against  the  assault  of  proae- 
cutor,  a  large  man,  it  was  error  for  the  court 
to  refuse  to  submit  the  issnes  of  aelf-defena* 
and  defense  of  another, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,  {  144.] 

Appeal  from  ComanCha  County  Court;  J. 
H.  McMillan,  Judge. 

Charles  Reese  was  convicted  of  an  aggra- 
vated assault  and  api)eals.    Reversed. 

E.  C  Gaines,  for  appellant  J.  B.  Xantla; 
Asst  Atty.  Oen.,  for  the  Stat& 

HENDERSON,  J.  Appellant  was  convicted 
of  an  aggravated  assault  and  his  punishment 
fixed  at  a  fine  of  $50 ;  hence  this  appeal 

Appellant  testified  that  he  acted  in  hl»  own 
self-defense  and  in  the  defense  of  Ills  youth- 
ful brother  against  the  assault  of  prosecutor, 
a  200-pound  man.  The  court  failed  to  sub- 
mit self-defense  or  defense  of  another,  and 
refused  the  special  charges  requested  by  ap- 
pellant along  this  line.    This  was  error. 

Accordhigly,  the  judgment  Is  revenei,  and 
the  cause  remanded. 

BROOKS,  Jn  absent 


HARRIS  V.  STATE. 
(Court  of  Criminal  Anneals  of  Texas.    Dee.  8, 

1.  iRTOXIOATINa     LlQUOaS— IlXXOAI.     Sai.1— 
Pbosecution— BVinKNCS— Admissibiutt. 

On  a  prosecution  for  a  violation  of  tlie 
local  option  law,  it  was  proper  to  permit  wit- 
nesses to  testify  that  certain  bottles  exhibited 
tn  them  were  Uie  same  that  they  had  bought 
ttom  defendant,  and  that  they  took  the  Imttiea 
y/ith  some  of  the  whisky  in  them  and  carried 
them  to  the  county  attorney  and  delivered  them 
to  him  in  the  presence  of  the  sheriff. 

2.  Samb. 

Where,  on  a  prosecution  for  a  violation  of 
the  local  option  law,  defendant  had  not  denied 
that  he  had  any  whisky,  evidence  to  show  that 
he  had  liought  various  quantities  of  whisky 
was  inadmissible,  as  having  no  probative  force 
on  the  question  as  to  whether  he  sold  the  whislcy 
in  question  to  prosecutor. 
S.  Same. 

Where,  on  a  prosecution  for  a  violation  of 
the  local   option  law,   defendant  did  not   put 
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his  character  In  Issue,  It  was  error  to  permit 
a  witness  to  testify  that  he  had  known  defend- 
ant for  a  long  time,  and  never  known  him  to 
■ell  medicine  or  anything  else,  and  that  he  beard 
he  waa  seilinc  whisky  in  the  vicinit?  all  the 
tini& 

Appeal  from  Titaa  Cotmty  Court;  Beb  F. 
Caldwell,  Judge. 

Dud  Harris  was  convicted  of  Tlolatlng  the 
local  option  law,  and  appeals.  Reversed  and 
remanded. 

See  97  S.  W.  704. 

Bolston  &  Ward,  for  appellant  J.  E2.  Yan- 
tla,  Asst  Atty.  Oea,  for  the  State. 

BROOKS,  J.  Appellant  was  convIMed  of 
violating  the  local  option  law. 

He  insists  that  the  court  erred  In  permitting 
the  witueaees  A.  R.  and  J.  S.  Wofford  to  tes- 
tify that  certain  bottles  eixhibited  to  the 
witnesses  were  the  same  that  they  had 
bought  from  the  defendant  on  the  30th  of 
May,  1906,  and  they  took  the  bottles  with 
some  of  the  whisky  In  them  and  carried  them 
to  the  county  attorney  and  delivered  them  to 
the  county  attorney  In  the  presence  of  the 
sherUr.  This  testimony  waa  clearly  admis- 
sible. It  was  proper  for  the  state  to  cor- 
roborate the  witness  In  any  way  they  could 
by  proof  of  the  possession  of  the  bottles  on 
the  part  of  the  prosecuting  witness. 

The  fourth  and  fifth  assignments  complain 
of  the  action  of  the  court  permitting  the 
state  to  iwove,  over  his  objection,  by  the 
witness  J.  D.  Haywood,  that  during  the 
months  of  March,  April,  and  May,  1904,  de- 
fendant received  packages  through  the  freight 
department  of  the  railroad  company  and 
tdgned  expense  bills  for  the  same,  and  that 
the  expense  bills  made  out  l^  the  agents  of 
the  railroad  showed  that  some  of  the  freight 
was  marked  in  said  bills  as  "tonic,  ginger 
ale,  glasswares,  aiid  some  whisky,"  and  by 
Garrett  that  he  was  taking  orders  for  wbislcy 
for  Swope  &  Mangold,  of  Dallas,  Tex.,  dur- 
ing the  time  from  November,  1906,  to  June, 
lOOC,  and  that  during  that  time  be  to<A: 
orders  of  defendant  to  be  sent  to  Twope  & 
Mangold,  at  Dallas,  for  six  or  seven  orders  of 
whisky,  containing  from  60  to  100  pints  of 
whisky.  We  held  in  Parish  v.  State,  89 
S.  W.  830,  14  Tex.  Ot.  Rep.  10,  that  dits 
testimony  was  not  admissible.  If  appellant 
had  dmled  the  fact  of  having  had  any 
whisky,  or  If  there  had  been  any  proof  of- 
fered by  him  to  show  that  he  had  none,  th«k 
it  mi|^t  have  been  germane  to  prove  the  pos- 
session of  large  quantities  of  whisky  at  stat- 
ed times  about  the  time  the  prosecution  be- 
gan. But  here  we  have  an  undisputed  sale 
to  the  witness  on  the  part  of  appellant  and 
tiie  fact  that  appellant  had  bought  various 
quantities  of  whisky  would  have  no  proba- 
tlve  force  that  he  sold  the  whisky  In  question 
to  the  prosecuting  witness.  Nor  do  we  think 
it  was  proper  for  the  court  to  permit  wit- 
ness Sam  Porter  to  testify  that  he  had  known 
appellant  for  a  long  time,  and  he  had  nev6r 
known  him  to  do  anything;  that  he  did  not 


sell  medicine  or  anyflilng  else;  and  that  be 
heard  he  was  selling  whisky  around  here  all 
the  time.  The  court  qualifies  this  by  telling 
the  Jury  that  they  must  not  consldo:  the 
statement  of  the  witness  that  he  had  heard 
appellant  bad  been  selling  whisky.  We 
know  of  no  rule  tbat  would  permit  any  of  this 
testimony  to  be  Introduced,  unless  appellant 
puts  his  character  in  issue  In  some  way.  We 
see  nothing  to  indicate  that  he  did. 

For  the  errors  discussed,  the  Judgment  is 
reversed,  and  \h»  cause  remanded. 


WALKER  V.  BTATB. 
(Gonrt  of  Criminal  App^\»  of  Texas.    Dec.  19, 

IlfTOXIOATina  LiQTtOBS— Saucs  in  Pbohibit- 
BD  TKBBrrOBT. 

A  sale  in  a  local  option  district  of  a 
concoction  which  the  seller  ttelieves,  and  has  a 
rifrht  to  believe,  is  not  an  intoxicant  does 
not  warrant  a  conviction,  though  the  concoc- 
tion is  in  fact  an  Intoxicant 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  29,  Intoxicating  Liquors,  H  142,  145,  IJCT] 

Appeal  from  Trinity  County  Court;  a  H. 
Crow,  Judge. 

Dr.  E.  T.  Walker  was  convicted  of  violat- 
ing the  local  option  law,  and  he  appeals. 
Reversed  and  remanded. 

See  98  S.  W.  285. 

J.  B.  YantiB,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  for 
violating  the  local  option  law. 

Appellant  asked  the  court  to  give  the  fol- 
lowing special  charge,  which  was  refused: 
"You  are  Instructed  that  any  liquor  intended 
for  use  as  a  beverage,  and  capable  of  being 
so  used,  which  contains  alcohol,  either  ob- 
tained by  fermentation  or  by  the  additional 
process  of  distillation.  In  such  a  proportion 
that  It  will  produce  Intoxication  when  taken 
In  such  quantities  as  may  practically  be 
drunk.  Is  an  intoxicant  And  In  this  case, 
if  you  have  a  reasonnble  doubt  as  to  whether 
the  liquor  charged  to  have  been  sold  by  de- 
fendant Is  above  defined,  then  you  will  give 
defendant  the  benefit  of  such  doubt  and  ac- 
quit him."  The  court  should  haye  given  this 
charge. 

We  find  the  following  charge  requested, 
which  was  refused  by  the  court :  "If  you  be- 
lieve, from  the  evidence  In  this  case,  beyond 
a  reasonable  doubt,  that  the  drink  sold  in  this 
case  was  intoxicating,  as  alleged  in  the  In- 
formation, but  shall  further  believe  that  at 
the  time  the  defendant  sold  the  same.  If  he 
sold  It  he  honestly  believed  that  it  was  not 
intoxicating,  and  would  not  produce  a  state 
of  intoxication  when  drunk  In  reasonable 
quantities,  such  as  the  human  stomach  will 
ordinarily  hold,  then  and  In  such  event  the 
defendant  would  not  be  guilty,  and  It  will 
become  your  duty  to  acquit  him."  The  evi- 
dence on  the  part  of  the  appellant  was  that 
he  did  not  think  the  concoction  he  sold  prose- 
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cutlng  witness  was  Intoxicating,  Other  wit- 
nesses testified  to  the  same  fact.  This  was  a 
pertinent  Issue  In  the  trial.  This  court  has 
held,  where  the  defendant  sells  in  a  local 
option  district  a  concoction  that  he  does  not 
bellcfve  was,  and  had  a  right  to  belleye  was 
aot,  an  Intoxicant,  under  a  mistake  of  fact, 
that  he  should  not  be  conylcted.  It  follows, 
therefore,  that  the  court  erred  In  refusing 
this  charge. 

We  do  not  deem  It  necessary  to  pass  upon 
the  other  questions. 

For  the  errors  discussed,  the  judgment  Is 
reversed,  and  the  cause  remanded. 


▲RMSTRONO  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  6, 

1.  CBijcntAi.  Law— EviDxnos— GoifOLXisioii  or 
WrrwMS. 

There  is  nothing  In  the  objection,  to  the  tes- 
timony in  a  murder  case,  "All  he  had  to  do  was 
to  walk  up  and  stab  her  like  he  did,"  that  it  was 
merely  the  witness'  oonciosion;  be  havinr  de- 
tailed the  location  of  the  parties,  deceased  sit- 
ting In  a  doorway  and  defendant  just  outside, 
and  the  eyidence  showing  that  defendant  ad- 
Tsnced  from  where  he  was  and  8taU)ed  deceased 
while  in  the  doorway. 
X,  HOUICIDB— EhriDSHCB— Tbbeatb. 

The  threat  of  defendant  is  sufficiently  shown 
to  have  been  directed  at  deceased,  defendant's 
wife,  to  allow  of  its  admission  on  a  prosecu- 
tion for  murder:  witness  testifying  that,  while 
standing  with  defendant  In  front  of  a  restaurant, 
deceased  approached,  and,  after  talking  with 
defendant,  went  Into  the  building,  defendant 
taking  a  long  step  towards  her  with  a  drawn 
knife  in  his  hand,  as  she  did  so,  after  which  he 
returned  and  said  she  was  his  wife,  and  "I 
am  fixing  to  start  something  here,  too,''  and,  "if 
I  do,  I  am  going  to  be  at  the  head  of  it,"  and 
defendant  having  Immediately  after  gone  to 
the  back  door  and  stabbed  his  wife. 

Appeal  from  District  Court,  Colorado  Oonn- 
ty;  Munford  Kennon,  Judge. 

John  Armstrong  appeals  from  a  oonTictlon. 
Afflimed. 

J.  B.  YantlB,  Asst  Attj.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  This  couTlctlon  was  for 
murder  in  the  first  degree ;  the  death  penalty 
being  assessed.  The  bills  of  exception  re- 
serred  are  found  in  the  stenographic  report 
of  the  statement  of  facts,  and  are  a  little 
difficult  to  understand  or  state  as  presented. 

The  first  assignment  of  error  is  upon  the 
ruling  of  the  court  permitting  the  witness 
It7  Johnson  to  state,  "All  he  had  to  do  was 
to  walk  U|>  and  itsib  her  like  be  did."  The 
objection  urged  to  this  is  that  It  was  merely 
the  conclusion  of  the  wltnesa  Before  urging 
this  objection,  the  testimony  locates  the  posi- 
tion of  the  parties ;  that  la,  the  witness  John- 
ton,  deceased,  and  the  approaching  of  de- 
fendant Ivy  Johnson  was  sitting  near  the 
back  door,  and  deceased  was  sitting  right 
In  the  door,  with  her  face  towards  the  street; 
that  Is,  she  was  sitting  rather  with  her  side 
towards  the  door  and  right  at  the  door. 
At  this  particular  Juncture  the  record  shows: 


"Q.  How  far  from  die  door  waa  (fhef  A. 
Right  at  the  door.  All  he  had  to  do  was 
to  walk  up  and  stab  her  like  he  did."  Here 
the  objection  was  urged  that  this  was  merely 
the  conclusion  of  the  witness.  We  do  not 
think  there  la  anything  in  this  objection. 
The  testimony  shows  that  while  the  parties 
were  sitting  in  this  position  defendant  ap- 
proached from  the  outside  and  stabbed  his 
wife  (deceased),  from  which  she  died  in  about 
half  an  hour. 

The  next  question  presented  by  bill  incor- 
porated In  the  stenographer's  report  is  to 
the  language  of  the  defendant,  occnrrlng 
shortly  prior  to  the  homicide,  which  is  thos 
stated:  "I  am  fixing  to  start  something  here. 
If  I  do,  I  am  going  to  be  at  the  head  of  it." 
This  Is  thus  stated  In  the  bill  of  exceptions. 
The  stenographer's  report  shows  that  counsel 
objected  to  this  expression,  "Something  Is 
going  to  happen  here  to-night."  Objectloa  ur- 
ged to  this  was  principally  upon  the  ground 
that  this  did  not  refer  particularly  to  the 
deceased;  did  not  Individualize  her  from 
other  partlea  In  order  to  understand  this 
it  may  be  necessary  to  state  that,  shortly 
before  this  Itomicide,  deceased  and  witness 
Corporal  were  standing  <m  the  sidewalk  in 
front  of  the  house  where  the  homicide  oc- 
curred, which  was  a  one-room  restaurant.  A 
woman,  who  proved  to  be  the  wife  of  de- 
fendant, approached  defendant  and  had  a 
talk  with  him.  After  the  conversation,  which 
was  not  understood  by  the  witness,  "deceased 
started  away  from  defendant,  and  remarked: 
'Come  on  In  the  house.'  He  said:  'No,  I 
don't  want  to  go  in.'  Just  as  she  was  slipping 
in  the  door,  defmdant  made  a  long  stq;> 
towards  her.  He  had  a  knife  In  his  band 
at  the  time,  and  he  came  back  to  me  and 
says:  "That  Is  my  wif&'  I  says:  'Is  that 
so?  I  did  not  know  you  were  married.'  He 
said:  'Yes,  that  Is  my  wife,  and  I  am  fixing 
to  start  something  here,  too.'  Q.  What  was 
that?  A.  He  said:  "That  Is  my  wife.'  I 
said:  'I  did  not  know  you  were  married.' 
He  says:  'Yes  that  Is  my  wife.'  And  hs 
says:  'I  am  fixing  to  start  something.'  He 
says:  'If  I  do,  I  am  going  to  be  at  the  heed 
of  It'  I  says  to  him:  'Well,  if  I  were  you, 
if  she  did  not  want  me,  I  would  not  want 
her.'  I  says:  'There  Is  plenty  more  good 
women  in  the  world.'  I  says:  'You  can  get 
one  just  as  good,  and  maybe  better.'  Ha 
held  bis  bead  up  like  he  did  not  want  any 
advice  from  me."  Further  questions  were 
asked  with  regard  to  the  knife,  its  sise,  etc., 
and  that  it  was  open  at  the  time  of  this 
occurrence.  One  of  appellant's  counsel  re- 
marked to  the  court:  "If  it  please  the  court, 
we  object  to  this  testimony,  tiecause  it  is 
improper,  wherein  he  states  that  he  said 
something  was  going  to  hapi>en  there.  He 
did  not  connect  deceased's  name  with  it;  and 
there  is  nothing  indicating  a  threat  agatnst 
deceased,  and  it  Is  merely  a  conclusion  of  the 
witness,  and  we  think  it  is  Improper  and 
object  to  it,  and  ask  the  court  to  exclude 
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It"  The  court  refused  to  exclude  the  testi- 
iQony,  and,  among  other  things,  held  that 
In  his  Judi^ent  It  was  ree  gestse. 

It  Is  a  rule  we  think  sufficiently  established 
that  a  general  threat  Is  not  admissible,  un- 
less there  Is  something  In  the  general  threat 
that  coimects  deceased  with  the  threat,  or  Is 
brought  within  the  purview  ot  the  threat, 
80  as  to  indicate  that  the  mind  of  the  party 
making  the  threat  referred  to  the  party 
killed.  This  evidence  shows,  looking  over 
the  record,  that  appellant  was  Jealous  of  bis 
wife  with  reference  to  two  or  three  negro 
men  (the  parties  all  being  negroes) ;  that 
be  had  made  no  demonstration  toward  them 
that  night,  although  there  had  been  some 
III  feeling  on  bis  part  some  hours  before 
towards  one  or  two  of  them.  This  was  de- 
nied by  the  state  and  by  the  very  witnesses 
with  whom  appellant  should  have  had  the 
conversation.  However,  the  acta  of  the  de- 
fendant detailed  by  the  witness  Corporal,  hla 
movement  towards  bis  wife  shortly  before  the 
homicide,  with  a  drawn  knife,  as  he  fol- 
lowed her  to  the  steps  of  the  restaurant  In 
which  the  killing  occurred,  and  his  subse- 
quent leaving  the  front  of  the  restaurant  and 
going  to  the  rear  and  stabbing  her,  we  think, 
Bufflclentry  i)0lut  this  threat  to  the  deceased, 
or  this  statement  In  the  nature  of  a  threat 
made  by  appellant  These  acts  show  with 
Buffldent  certainty  to  admit  this  testimony 
for  the  purpose  of  showing  the  feeling 
towards  his  wife,  and  his  acts  and  conduct 
are  sufOcient  to  Indicate  that  be  had  her 
apedflcally  In  mtnd  at  the  time  be  made 
the  statement  if  it  occurred  immediately  aft- 
er be  had  advanced  on  her  with  the  drawn 
knife.  She  was  Just  entering  the  bouse  at 
the  very  time  that  be  bad  followed  her,  and 
when  she  reached  the  inside  of  the  house 
he  retnmed  to  the  witness  Corporal.  Under 
the  condition  of  the  record,  we  believe  the 
admission  of  this  testimony  was  authorized. 
We  are  treathig  this  question  from  the  stand- 
point of  api>ellant'8  objection,  and  not  from 
the  standpoint  of  the  reason  given  by  the 
Judge  for  the  admission  of  the  statement 

As  we  understand  the  record  these  are  the 
principal  questions  presented.  There  are  one 
or  two  other  objections  reserved  In  the  sten- 
ographic report;  but  they  are  in  such  Indefi- 
nite condition  they  are  hardly  sufficient  to 
require  the  court  to  review  them,  nor  do  we 
consider  them  of  any  material  importance. 

As  the  record  Is  presented  to  us,  we  be- 
lieve there  is  no  error  of  such  importance 
as  to  require  a  reversal.  Therefore  the  Judg- 
ment is  affirmed. 


DUNIiAP  V.  8TATB. 
(Court  of  Criminal  AddmIs  of  Texas.    Dee.  19, 

1.  iMDIOnOERT  —  VABIAROS  —  OWITIBSHIF  OF 

Pbofbbtt. 

In  a  prosecotion  for  arson,  proof  that  the 
building  burned  was  owned  by  J.,  out  was  leased 


to  other  persons  for  school  purposes,  did  not 
constltate  a  variance  from  an  Indictment  al- 
leging ownersliip  in  J. 

(Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  {  662; 
vol.  4,  Arson,  {  54.] 

2,   ABSOH— BviDSNCX— AOMISSIBIUTT. 

In  a  prosecution  for  arson,  where  there 
was  evidence  that  the  accused  had  iuBurance 
on  personal  property  in  the  college  building 
burned,  evidence  that  he  and  his  wife  were  in 
charge  of  a  boarding  house  used  in  connection 
with  the  building,  that  be  received  a  salary 
as  one  of  the  teachers  in  the  building,  and  that 
their  profits  from  these  sources  amounted  to 
$100  a  month,  was  admissible. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  4,  Arson,  U  65-08.} 

8.  Cbihinai.  liAW  —  Apfbai.  —  RiooBn  — 
Birxs  or  Exceftion. 

Where  bills  of  exception,  reserving  rulings 
of  the  court  in  regard  to  cross-examination  and 

Sroposed  attack  on  the  credibility  of  a  witness, 
0  not  state  the  purixwe  or  object  of  the  tes- 
timony, they  will  not  he  considered  on  appeal. 
[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {{  ^1,  2832,  2932.] 

4.  WirmcssBa—OosBOBOBATioN— Reputation. 

In  a   prosecution   for  arson,    where   there 
was  evidence  of  conflicting  statements  by  the  ac- 
cused, evidence  of  bis  reputation  for  truth  and 
;  veracity  was  admissible. 

5.  GanaNAi,  Law  —  Txiai.  —  Ihbtbuotiohb 
—  Weioht  of  Evidenoe. 

In  prosecution  for  arson,  where  the  only 
'  evidenoe  of  defendant's  connection  with  the  bom- 
'  ing  was  to  the  effect  tiiat  the  defendant  asked 
:  a  witness  not  to  tell  on  him,  that  appellant 
:  had  an  insurance  policy  on  goods  situated  in 
;  the  building,  and  that  he  lived  not  far  from 
:  the  building,  the  court  should  have  instructed 
:  that  the  accused  could  not  l>e  convicted  alone 
'  on  his  extrajudicial  verl>al  confession. 

(Ed.  Note.— For  cases  in  noint  see  Cent  Dig. 
:  vol.  14,  Criminal  Law,  {  1864.] 

:  8.  Saicb. 

In    a    prosecution    for    arson,    where    the 

strongest  fact  in  the  case  against  the  accused 
i  was  his  alleged  request  to  a  witness  not  to 
,  tell  on  tiim,  the  jury  should  have  been  instructed 

that  before   they  could  consider  it  as  a  fact 
.  against  him,   thev  must  find  it  to  be  true  be- 
I  yond  a  reasonable  doubt. 
I      [Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
;  vol.  14,  Crkainal  law,  H  iSoi,  1865.] 

Appeal  from  District  Court,  Erath  County; 
I  W.  J.  Oxford,  Judge. 
I      F.  S.  Dunlap  was  convicted  of  arson,  and 

'  appeals.    Reversed  and  remanded. 
i 

lllddle  &  Keith  and  Estes  &  Douglass,  for 
I  appellant    J.  E.  Tantls,  Asst  Atty.  Oen.,  for 
the  State. 

DAVIDSON,  P.  J.  The  Indictment  charges 
arson,  with  ownership  in  J.  J.  Jarvis.  It  Is 
contended  there  is  a  variance  between  the 
allegation  and  the  evidence.  The  house  al- 
leged to  have  been  burned  Is  known  as 
the  "Jarvis  College,"  situated  at  Thorp 
Springs,  Hood  county.  The  title  was  in  fact 
In  Jarvis.  The  building  was  occupied  for 
school  purposes;  appellant  being  one  of  the 
teachers  and  the  vice  president  of  the  school, 
and  as  such  occupied  one  of  the  rooms  and  had 
some  personal  property  situated  In  the  room, 
on  which  he  had  a  fire  insurance  policy.  The 
building  bad  been  leased  to  appellant  who 
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had  for  several  years  been  presldrat  of  tbe 
college,  until  within  a  short  time  prior  to  the 
buminsT)  when  he  became  vice  president,  with 
Addison  Clark  as  president  Jarrls  was 
president  of  the  board  of  trustees,  but  lived 
In  Tarrant  county.  The  indictment  suffi- 
ciently alleges  tbe  ownership,  and  the  evi- 
dence does  not  constitute  a  variance. 

It  became  a  question  on  tbe  trial  of  the 
case  whether  appellant  had  a  motive  for 
burning  the  building  by  reason  of  tbe  in- 
surance policy  he  had  on  some  of  his  person- 
al effects  situated  In  the  building,  and  tliis 
was  pressed  by  the  state  as  one  of  Its  main 
facts.  To  meet  this  as  beet  he  could,  ap- 
pellant offered  evidence  to  the  effect  that  he 
and  his  wife  were  In  charge  of  a  boarding 
house,  used  In  connection  with  the  college 
building  alleged  to  have  been  burned,  and 
they  had  17  students  with  them,  for  which 
they  received  board,  and  were  receiving  $5 
per  month  each  for  tuition,  and  that  his  wife 
was  matron  of  the  college;  that  they  had  a 
fine  garden,  and  that  appellant  himself  was 
receiving  a  salary  as  one  of  the  teachers; 
and  that  their  profits  derived  from  their 
boarders,  tuition,  and  salary  would  amount 
to  1100  per  month.  We  believe  this  testi- 
mony should  have  gone  to  the  Jury,  to  be 
weighed  by  them.  In  view  of  the  fact  that 
one  of  the  main  facts  relied  upon  by  the  state 
was  the  motive  of  appellant  In  burning  the 
building  to  secure  the  money  set  out  In  the 
Insurance  policy. 

Some  bills  of  exception  were  reserved  to 
the  ruling  of  the  court  in  regard  to  the  cross- 
examination  and  proposed  attack  ui)on  tbe 
credibility  of  the  witness  Massey.  The  bills 
are  very  Indefinite,  and  fall  to  show  on 
their  face  the  object  or  purpose  of  introdu- 
cing this  testimony.  They  do  state  they  offer- 
ed to  prove  certain  facts,  which,  upon  objec- 
tion by  the  state,  were  excluded.  The  pur- 
pose or  object  of  seeking  to  Introduce  this 
testimony  Is  not  stated  in  the  bill.  Therefore 
they  are  not  discussed.  However,  in  passing, 
we  might  say  that  upon  another  trial,  If 
the  reputation  of  this  witness  is  attacked  for 
truth  or  honesty,  as  a  good  law-abiding  dtl- 
sen,  as  seems  to  have  been  done  in  a  gener- 
al way  In  this  case,  then  the  testimony  ex- 
dnded  by  the  court  mentlMied  In  the  bills 
would  be  legitimate. 

Another  bill  of  exceptions  shows  that 
Swofford  testified  that  he  and  Sandlln,  en 
tbe  night  of  tbe  fire,  went  to  the  residence  of 
appellant  and  had  a  conversation  with  him 
in  regard  to  the  insurance  policy.  This 
should  have  occurred  on  the  gallery  on  the 
Mst  side  of  the  houseu  It  Is  not  necessary  to 
detail  the  conversatioe.  It  was  thought  t» 
be  of  Importance  to  the  state,  at  least  to 
tt«  extent  of  appellant  having  denied  the 
conversation,  as  well  as  having  the  policy  of 
Insurance,  by  reason  of  the  fact  that  he  un- 
derstood it  to  be  canceled.  Appellant  contra- 
dicted this  witness  In  regard  to  this  matter, 
as  did  bis  wife.    This  witness  was   Intro- 


duced to  corroborate  and  supiwrt  the  witness 
Sandlln.  The  court  qualifies  this  bill  by 
stating  that  defendant  and  his  wife  both  had 
testtfied  that  he  made  no  such  statement,  and 
th^e  Is  further  testimony  impeaching  appel- 
lant in  regard  to  his  testimony  at  the  exam- 
ining trial,  in  which  they  used  contradlcttoy 
statements  of  appellant  The  record  shows 
that  appellant  made  a  statement  when  the 
cause  of  tbe  fire  was  being  examined  into  be- 
fore tbe  Justice  of  the  peace,  and  the  follow- 
ing day  was  called  and  made  another  state- 
ment. This  was  used  by  the  state  to  con- 
tradict or  impeach  appellant,  who  testified  In 
his  own  behalf.  In  this  condition  of  tbe 
record,  appellant  offered  the  testimony  of 
quite  a  number  of  witnesses  to  prove  that  his 
reputation  for  truth  and  veracity  was  good, 
which  was  rejected  by  tbe  court  We  be- 
lieve this  was  error.  Wherever  contradic- 
tory or  apparently  contradictory  statements 
of  tbe  witness  are  used,  it  is  always  admis- 
sible to  prove  his  reputation  to  be  good  In 
regard  to  truth  and  veracity. 

Exception  was  reserved  to  tbe  court's 
charge,  because  It  failed  to  Instruct  the  Jury 
that  the  accused  could  not  be  convicted  alone 
upon  his  extrajudicial  verbal  confession.  We 
believe,  under  the  facts  of  this  case,  tbe 
charge  instructing  tbe  Jury  in  regard  to  this 
question  should  have  been  given.  There  Is 
no  evidence  in  tbe  record  that  we  have  dis- 
covered showing  appellant's  guilty  connec- 
tion with  the  burning,  except  the  statement 
from  the  witness  Massey  to  the  effect  that  ap- 
pellant asked  him  not  to  tell  on  him,  and 
tbe  further  fact  that  appellant  bad  an  insur- 
ance policy  on  some  goods  situated  in  tbe 
burned  building,  unless  it  be  the  still  fur- 
ther fact  that  he  lived  In  tbe  little  town  and 
not  far  from  tbe  building.  It  Is  a  rule  of  uni- 
versal application  that  a  party  cannot  be  con- 
victed alone  upon  his  extrajudicial  confes- 
sion. In  tbls  case  there  is  no  evld^ice  that 
appellant  or  anybody  else  set  fire  to  tbe 
building,  except  as  alsove  stated.  Tbere  bad 
been  a  meeting  of -the  mandolin  club  In  tbe 
upper  story  of  the  building,  which  had  ad- 
journed shortly  prior  to  the  building  being 
burned.  Tbe  testimony  Indicates  that  Mas- 
sey and  Oard  were  tbe  last  two  to  leav*  tbe 
building,  and  bad  Just  entered  tbe  residence 
of  appellant  a  few  moments  before  the  alarm 
of  fire  was  given,  at  which  time  appellant's 
wife  and  himself  and  two  or  three  boarders 
testify  to  the  fact  that  appellant  was  in  bed 
asleep  and  bad  not  left  his  building.  Under 
this  state  of  case,  we  believe  that  appellant*! 
case  should  have  been  guarded  before  the 
Jury  carefully  la  regard  to  this  confession. 

Again,  upon  another  trial  tbe  Jury  should 
be  instructed  in  regard  to  the  ccmfeasion  It- 
self. Appellant  testified  that  be  did  not 
make  any  confession,  and  that  the  matter 
was  not  discussed  between  him  and  witness 
Massey.  If  appellant  made  tbe  confession 
or  statement  testified  by  Massey,  It  was  tbe 
strongest  fact  in  the  case,  and  perhaps  tbe 
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only  fact,  ontaide  of  an  impu^  motive, 
growing  oat  of  obtaining  money  by  reason 
of  bis  inenrance  policy.  '  Appellant  denies 
haying  made  tbe  confession,  and  proved  an 
uncontradicted  alibi.  If  tbe  statement  im- 
puted to  api>ellant  by  Massey  was  true,  it 
would  have  been  sufficient  to  criminally  con- 
nect blm  witb  the  boming,  provided  there 
waa  a  burning  shown  to  have  been  brought 
about  by  the  criminal  agency  of  some  one. 
This  was  that  potent  fact  in  the  case,  and 
we  believe  that  tbe  Jury  shonld  have  been 
told  that,  before  they  conid  consider  it  as  a 
tact  against  him,  they  must  find  it  to  be  true 
beyond  a  reasonable  doubt 

Tbe  judgment  la  reversed,  and  tbe  cause 
nmanded. 


CHANBY  V.  STATU. 
(Oonrt  of  Orimlnal  Appeals  of  Tnas.    Dee.  12, 

1.  Cbihinai.  Law  —  Affkai.  —  Rsvikw  — 

Recobd. 

The  overmling  of  objection  to  introdne- 
tion,  on  a  prosecution  for  assault,  of  a  war- 
rant of  arrest  of  another  for  disturbing  the 
peace,  cannot  be  reviewed;  the  warrant  not 
being  set  oat,  and  no  ground  of  objection  be- 
ing stated. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  If  2933,  2935.] 

X  HoxicinB— Assault  with  Intent  to  Mub- 

BEB— lUPLIKD  MaLICK. 

To  authorize  conviction  of  defendant  for 
•asanlt  with  Intent  to  murder,  it  is  not  neces- 
sarr  tliat,  when  he  entered  into  an  agreement 
with  another  to  kill  a  third  person,  his  mind 
should  have  been  sedate  and  cool,  as  such  an 
assault  may  be  on  implied  malice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  ft  110,  113.] 

t.  SAHX— PBIRCIPAI.8— iNBTBUOnONS. 

The  rights  of  defendant  on  a  prosecution 
for  aaaanlt  witb  intent  to  murder  an  officer  are 
safSdenUy  safeguarded  as  to  any  complicity 
in  the  acts  of  D.  by  a  charge  that,  to  find  de- 
fendant guilty  on  account  of  the  acts  and  con- 
duct of  D.,  the  JU17  must  believe  defendant 
knew  of  the  Intent  of  D.  to  kill  the  officer,  and 
aided  and  abetted  him  in  the  assault  witb  such 
knowledge,  and  that  the  officer,  in  making  an 
arrest  of  them  for  disturbing  the  peace,  was 
required  to  inform  them  that  ha  had  a  war- 
rant therefor,  and,  after  being  so  informed,  D. 
mast  have  resisted  the  arrest  and  shot  at  the 
officer  of  his  malice  aforethought,  with  intent 
to  mnrder  liim,  and  defendant  must  have  known 
•f  tbe  tmlawtnl  intent  of  D.  and  of  the  re- 
sistanoe  to  unlawful  arrest,  and  have  aided  and 
abetted  him,  and  D.  mast  have  shot  at  Ae 
officer. 

4.   SaXK— EVISKNOI  or  ElfOWI.EDOK. 

Evidence  oa  a  prosecution  for  assault  with 
Intent  to  murder  an  officer  lieti  sufficient  to 
show  that  defendant  knew  such  person  was  an 
officer. 

Appeal  from  District  Court,  Van  Zandt 
Ooonty;   R.  W.  Simpson,  Judge. 

Dock  Gbaney  appeals  from  a  conviction. 
Affirmed. 

T.  B.  Yantls,  for  appellant  J.  B.  Xantis, 
Aast  Att7.  Qea,  for  the  Stata, 


HENDERSON,  J.  Appellant  was  convict- 
ed of  an  assault  with  Intent  to  murder,  and 
his  puniBhment  fixed  at  two  years'  confine- 
ment in  the  penitentiary;   hence  this  appeal. 

Appellant  objected  to  the  Introduction  of 
a  warrant  of  arrest  issued  out  of  the  Jus- 
tice's court  of  precinct  No.  1  of  Van  Zandt 
county  for  tbe  arrest  of  Will  Daniels  for 
disturbing  the  peace.  The  warrant  is  not 
set  out  nor  are  any  grounds  of  objection 
stated  for  the  Introduction  of  said  warrant 
Without  some  exhibition  of  the  warrant 
or  some  ground  of  objection  stated,  It  is 
not  in  condition  to  be  reviewed. 

Appellant  requested  the  following  charge 
of  tbe  court:  "You  are  further  instructed 
tbat  before  you  can  convict  the  defendant  as 
a  principal  with  Will  Daniels,  you  must  be- 
lieve from  the  evidence  that  there  was  on 
agreement  entered  into  by  and  between  de- 
fendant and  Will  Daniels  to  kill  and  murder 
J.  P.  Duboee,  and  this  agreement  must 
have  been  entered  into  while  the  defendant's 
mind  was  cool  and  sedate  and  capable  of 
cool  reflection;  and  unless  you  find,  from 
tbe  evidence,  tbat  tbe  defendant  did  agree 
with  Will  Daniels  to  kill  and  murder  J  P. 
Dubose,  then  you  cannot  convict  this  defend- 
ant as  i^inclpal.  and  you  should  return  a 
verdict  of  not  guilty."  The  court  refused 
to  give  this  charge,  and  this  Is  assigned  as 
error.  We  do  not  believe  the  charge  re- 
quested of  the  court  announces  a  correct 
rule  of  law.  Appellant's  mind  did  not  have 
to  be  sedate  and  cool  when  he  made  the 
agreement  or  entered  Into  the  conspiracy. 
An  assault  with  Intent  to  murder  may  be 
upon  implied,  as  well  as  upon  express,  ma- 
lice. Implied  malice  may  be  formed  In  a 
mind  which  Is  not  entirely  calm  and  serene. 
However,  we  believe  thot  the  court's  charge 
on  the  subject  properly  presented  the  Issue 
as  raised  by  the  evidence,  connecting  appel- 
lant with  tbe  acta  and  conduct  of  his  code- 
fendant  Daniels.  The  charge  of  the  court 
Instructed  tbe  Jury,  If  they  should  find  ap- 
pellant guilty  on  account  of  the  acts  and 
conduct  of  Daniels,  they  must  believe  be- 
yond a  reasonable  doubt  tbat  defendant 
knew  of  such  unlawful  Intent  on  tbe  pr.rt 
of  Daniels,  and  aided  and  abetted  him  In 
the  assault  with  such  knowledge.  The  court 
also  instructed  tbe  Jnry  tbat  the  officer, 
Dubose,  in  making  tbe  arrest  was  required 
to  inform  tha  parties  that  he  bad  a  warrant 
against  them  for  disturbing  the  peace,  and, 
after  lielng  so  informed,  Daniels  resisted 
said  arrest  and  shot  at  Dubose  of  his  malice 
aforetbOQgbt,  with  intent  to  murder  him, 
and  that  appellant  knew  of  the  unlawful 
intent  of  Daniels,  and  knew  of  the  resistance 
to  said  legal  arrest  and  aided  and  abetted 
Daniels,  and  Daniels  did  the  shooting  at 
Dubose,  to  find  him  guilty.  In  reviewing 
the  charge,  it  occurs  to  ua  that  appel- 
lant's rights  were  sufficiently  safeguarded 
as  to  any  complicity  In  the  acts  of  Daniels. 
Tbe  state  also  Introduced  evidence  iriiowlng 
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that  appellant  shot  at  the  officer,  and,  of 
course,  If  he  did  so,  he  would  be  responsible 
directly  on  his  own  account;  or  If  be  did 
not  himself  shoot  at  Dubose,  but  Daniels  was 
shooting  at  Dubose,  and  appellant  was  shoot- 
ing at  others  In  the  posse,  and  thus  aiding 
and  abetting  Daniels  in  his  reslsrtance,  he 
would  also  be  guilty.  So  fax  as  the  law  of 
principals  Is  concerned,  we  think  that  the 
charge  contains  all  that  Is  necessary  on  that 
subject  The  definition  of  malice  afore- 
thought, as  stated  by  the  court,  was  also  in 
accord  with  the  authorities. 

We  are  disposed  to  dlsag^ree  with  counsel 
In  his  motion  for  a  new  trial  that  there  was 
no  evidence  showing  that  appellant  knew  that 
Dubose  was  an  officer.  There  Is  testimony 
authorizing  the .  court  to  submit  this  Issue. 
When  Dubose  and  the  posse  came  up,  Daniels 
and  Chaney,  who  were  In  the  pasture,  fled. 
The  officer  Immediately  cried  out  to  them, 
that  he  had  a  warrant  for  their  arrest  for 
.  disturbing  the  peace,  and  Daniels  and  Chan- 
ey, with  their  pistols  flourishing  In  the  air, 
b^an  to  run;  Daniels  declaring,  "By  God, 
you  can't  arrest  me!"  The  officer  replied, 
'THils  is  a  mighty  little  matter  for  you  boys 
to  get  Into  trouble  over."  Daniels  said,  "You 
will  have  to  take  me  feet  foremost"  The 
officer  said,  "If  you  try  to  run,  I  will  shoot 
you."  After  the  officer  and  posse  came  up, 
Daniels  and  appellant  began  firing  at  the 
ofilcer;  Daniels  from  behind  a  tree,  and 
appellant  In  the  open.  E\'Idently  the  court 
was  amply  authorized  to  give  the  Instruction 
be  did  with  regard  to  an  arrest  of  appelant 
and  Daniels  imder  warrant 

We  hare  examined  the  charge  carefully, 
and  In  our  opinion  it  Is  a  correct  exposition 
of  the  law  as  applicable  to  the  facts  proved 
both  by  the  state  and  the  defendant 

There  being  no  error  In  the  record,  the 
Judgment  Is  affirmed. 

BROOKS,  J.,  absent 


WALDON  V.  STATE. 

<Court   of   Criminal   Appeals   of   Texas.    Dec. 
19,  1906.) 

CBIHINAL    liAW— RIOBT    to    STKBOT    TBUlI/— 

Seductior. 

Acta  28th  Leg.,  p.  221,  c.  136,  prescribing 
the  penalty  for  seduction,  and  providing  that, 
if  the  parties  marry  before  the  accused  pleads 
to  the  indictment  the  proeecution  shall  be  sus- 
pended, but  not  dismissed,  and  shall  be  continued 
on  the  docket  from  term  to  term  for  two  years, 
and,  hi  case  of  any  misconduct  on  the  part  of 
the  defendant  that  would  be  ground  for  divorce, 
the  prosecution  shall  be  revived,  is  violative  of 
Const  art  1,  S  10,  guarantying  every  person 
accused  of  crime  a  speedy  public  trial. 

Brooks,  J.,  dissenting. 

Appeal  from  District  Court,  Eastland  Coun- 
ty;  J.  H.  Calhoun,  Judge. 

Wash  Waldon  was  convicted  of  seduction, 
and  appeals.  Reversed,  and  prosecution  dis- 
missed. 


Stubblefleld  &  Patterson,  for  appellant  J. 
E.  Yantls,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  is  a  oonvlctlmi  for 
seduction.  There  are  many  Interesting  ques- 
tions reserved  by  bill  of  exceptions  and  other- 
wise for  adjudication;  but  under  the  view 
we  have  taken  of  the  case,  it  is  not  necessary 
to  consider  thenk  The  facts  show  that  ap- 
pellant was  indicted  on  the  13th  of  January, 
and  married  the  alleged  seduced  female  oa 
the  22d.  Therefore  the  marriage  occurred 
subsequent  to  the  presentment  of  the  Indict- 
ment When  the  case  was  called  for  trial, 
the  district  attorney  moved  to  postpone  the 
trial  of  the  case,  under  the  act  of  1903.  Acts 
28th  Leg.  p.  221,  c.  136.  At  the  July  term, 
1906,  appellant  was  placed  upon  trial. 

It  is  contended  that  this  trial  was  au- 
thorized by  the  fact  that  appellant  was  not 
living  with  his  wife  under  the  terms  of  the 
act  of  the  Twenty-Eighth  Legislature,  supra, 
and  therefore  the  prosecutlcHi  had  revived. 
In  this  connection  his  wife  testified  that  afta 
they  were  married  they  did  not  live  together 
for  the  first  week;  that  defraidant  then 
carried  her  to  his  father's  residence,  where 
they  remained  for  sometime ;  that  he  cursed 
and  abused  her;  and  that  they  did  not 
occupy  the  same  bed.  Three  members  of  ap- 
pellant's family — his  father,  mother,  and 
sister  (19  years  of  age) — testified  the  acts 
mentioned  by  appellant's  wife  did  not  occur ; 
that  be  did  not  curse  and  abuse  her,  but  was 
very  kind  to  her.  Prosecutrix  testified  that 
this  conduct  occurred  in  their  presence. 
Their  failure  to  sleep  together  or  occupy  the 
same  bed  Is  accounted  for  by  reason  of  the 
fact  that  there  were  but  two  rooms  In  the 
house;  that  appellant  and  his  father  slept 
in  one,  and  his  wife,  mother,  and  sister  In 
the  other;  and  that  the  family  gave  i»-ose- 
cntrlz  a  bed  in  the  room  on  account  of  the 
sickly  condition  of  h»  child.  The  conten- 
tion seems  to  be  on  the  part  of  the  state  that 
this  conduct  was  such  as  to  force  the  wife  to 
abandon  him,  which  she  says  die  did.  It 
is  clearly  proved  that  anpellant  did  not 
abandon  her,  but  that  she  left  her  father-in- 
law  and  defendant  and  wmt  to  her  father's 
hcHne. 

The  controlling  contention,  perhaps.  In  this 
case,  Is  that  this  prosecution  Is  unauthorised, 
and  In  contravention  of  section  10,  art  1, 
of  the  Bill  of  Rights,  whIcA  guaranties  evety 
person  accused  of  crime  a  speedy  public  trlaL 
After  defining  and  providing  the  punishment 
for  seduction,  the  act  of  1903,  supra,  pro- 
vides: "If  the  parties  marry  each  other  at 
any  time  before  the  defendant  pleads  to  the 
indictment  before  a  court  of  competent  Juris- 
diction, then  the  prosecution,  if  begun,  shall 
be  suspended,  bat  not  dismissed,  and  If  In- 
dictment has  been  returned  the  case  shall 
be  continued  on  the  docket  of  the  court  from 
term  to  term,  and  if  the  defendant  after  said 
marriage  In  good  faith  continues  to  live  with 
the  person  so  seduced  for  two  years  aft^ 
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said  marriage,  then  said  prosecution  shall  be 
dismissed ;  bnt  it  the  defendant  witliln  two 
years  after  said  marriage,  without  the  fault 
of  his  said  wife,  sndi  fault  amounting  to  acts 
committed  by  her  after  said  marriage  as 
would  entitle  him  to  a  diroroe,  shall  abahdon 
bar  or  refuse  to  lire  with  her,  or  shall  be  so 
cruel  to  her  as  to  compel  her  to  leave  him,  or 
shall  be  guilty  of  such  outrages  or  cruelties 
toward  her  as  to  render  their  living  together 
insupportable,  then  the  prosecution  shall  be 
revived,  and  said  marriage  shall  be  no  bar  to 
the  same,  and  the  female  so  seduced  shall 
be  a  competent  witness  against  the  defend- 
ant: Provided,  however,  that  if  after  the 
prosecution -is  begun,  and  prior  to  the  time  he 
pleads  to  the  Indictment  before  a  court  of 
competent  Jurisdiction,  the  defendant  In  good 
fiiith  offers  to  marry  the  female  so  seduced, 
and  If  she  refuses  to  marry  him,  such  refusal 
shall  be  a  bar  to  further  prosecution."  We 
have  copied  this  act  in  full  so  far  as  It  has 
any  bearing  upon  this  case. 

We  are  of  opinion  that  the  contention  of 
appellant  that  this  Is  antagonistic  to  the  BUI 
of  Rights,  which  guaranties  to  an  accused 
party  a  speedy  public  trial,  is  sound.  Where-, 
ever  a  party  is  Indicted  under  the  above 
guaranty  of  the  Constitution,  he  shall  be  tried 
as  speedily  as  possible,  and  any  act  of  the 
Legislature  which  infringes  this  provision 
of  the  BUI  of  Rights  would  be  necessarily 
nugatory.  This  act  of  the  Legislature  pro- 
vides that,  if  the  parties  marry  eadi  other 
at  any  time  before  the  accused  pleads  to  the 
Indictment,  the  prosecution  shall  be  suspend- 
ed, but  not  dismissed,  and  shall  be  continued 
on  the  docket  from  term  to  term,  under  the 
circumstances  stated  in  the  act  of  the  Legis- 
lature, for  two  years,  and  if  there  be  any 
misconduct  on  the  part  of  defendant  that 
would  be,  broadly  stated,  ground  for  divorce, 
the  prosecution  shall  be  revived.  It  will  not 
be  denied,  if  appellant  married  the  alleged 
seduced  female,  this  would  make  them  man 
and  wife,  and  the  prosecution  would  be  ended, 
but  for  die  conditions  subsequent  inserted  In 
the  aforesaid  act  of  the  Legislature.  In  other 
words,  api>ellant  has  by  virtue  of  the  statute 
been  relieved  of  the  offense  of  which  he  has 
been  guilty,  and  for  which  the  law  says  he 
shall  not  be  punished,  yet  conditions  sxibse- 
Quent  are  left  hanging  over  him,  which  might 
be  equivalent  to  grounds  for  divorce.  If 
these  acts  are  performed  by  him,  or  the  con- 
ditions stated  in  the  act  of  the  Legislature 
arise,  then  he  would  be  prosecuted,  not  for 
the  seduction,  but  for  the  subsequent  acts  in 
deserting  his  wife  or  forcing  her  to  desert 
blm  on  account  of  cruelty,  etc.  That  the 
Legislature  may  define  the  offense  of  seduc- 
tion and  denounce  the  punishment  therefor 
would  not  be  discussed  for  a  moment;  but 
that  the  Legislature  may  authorize  the  con- 
tinuance of  an  indictment  or  the  suspension 
of  the  indictment  for  two  years,  in  antago- 
nism to  the  Bin  of  Rights,  would  hardly  be 
a  sound  propoeltioii.  Nor  do  we  think  It 
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would  be  seriously  contended  that  the  Legis- 
lature has  the  power  to  punish  a  man  for 
seductltm,  simply  because  he  may  treat  his 
wife  In  such  manner  as  would  Justify  her  In 
bringing  a  suit  for  divorce.  The  abandon- 
ment of  the  wife,  or  the  cruel  treatment  of 
the  wife  by  the  husband,  is  not  seduction. 
And,  if  the  Legislature  can  constitute  those 
acts  seduction,  it  has  not  done  so,  nor  pro- 
vided a  punishment.  We  therefore  hold  that 
portion  of  the  act  of  the  Legislature  Is  void, 
first,  because  It  Is  contrary  to  the  Bill  of 
Rights;  and,  sec<md,  because  the  abandon- 
ment of  a  wife  Is  not  defined  by  the  Legisla- 
ture to  be  seduction.  Nor  do  we  believe 
that  the  Legislature  could  justify  legislation 
making  a  man  guilty  of  seduction,  because  he 
may  have  treated  his  wife  In  such  manner 
that  she  would  be  authorized  to  obtain  a  di- 
vorce. 

We  have  been  unable  to  find  any  authori- 
ties where  this  question  has  been  discussed. 
However,  In  Georgia  the  Legislature  provided 
by  Statute  that  a  party  seducing  a  female, 
upon  marriage,  should  give  bond  for  the 
maintenance  of  his  wife,  clilldren,  etc.,  which 
statute  the  Georgia  Supreme  Court  upheld. 
We  have  not  had  access  to  this  case,  and  only 
notice  It  by  the  reference  in  volume  2S,  p. 
240,  Amer.  &  Eng.  Ency.  of  Law,  reported  as 
Duke  V.  Brown,  113  Ga.  810,  88  S.  B.  764. 
There  are  several  Interesting  questions  In 
the  case  that  would  require  a  reversal  In 
regard  to  the  matters  suggested;  but,  view- 
ing this  statute  as  we  do,  we  do  not  deem  it 
necessary  to  discuss  them. 

The  Judgment  is  reversed,  and  the  prosecu- 
tion ordered  dismissed. 

BROOKS,  J.,  dissents. 


HIGH  V.  STATE. 

(Court   of  Criminal    Appeals   of   Texas.    Dec. 
12,  1D06.) 

1.  CsnnNAi.  Law  —  ConniruAnoK  —  Absent 
Witness— Dn.iGKNCB. 

On  a  prosecntioii  for  sisanlt,  a  motion  and 
affidavit  for  a  second  continnance  for  an  absent 
witness  stated  that  said  witness  bad  been  sub- 
poenaed to  attend  on  Angnst  7th ;  that  the  trial 
occurred  on  August  6th,  and  witness  was  present 
on  the  day  after  the  trial ;  that  a  subpcena 
had  been  Issued  on  May  9th,  and  was  returned 
as  executed  by  service  on  May  18th.  The 
snbpcena  showed  that  the  witness  was  served 
to  attend  on  May  11th;  but  there  was  no  show- 
ing that  he  failed  to  attend,  and  no  other  sub- 
pccna  was  shown.  Held,  that  there  was  no 
sufficient  showing  of  diligence,  since.  If  the 
witness  did  not  attend  at  the  first  hearing, 
he  was  in  default,  and.  if  he  did  attend,  this 
snbpcena  would  bold  him  to  appear  at  the  fol- 
lowing August  term,  which  was  on  the  6tb,  and 
not  the  7th,  of  August. 

2.  Same  —  Instbuctionb  —   Requisites  — 
NKCBSsrrr. 

A  prosecution  for  assault  being  for  mis- 
demeanor, defendant,  if  he  desired  a  charge  on 
simple  assault,  shonld  have  requested  it. 

[Rd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ytA.  14,  Criminal  Law.  H  IWQ,  1997.] 
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8.  Sam*  —  InsTRucrioNs  —  Assuuftion  q» 

Facts— Uncontrovjebt^d  Facts. 

Where,  on  a  prosecution  for  assault,  the 
fact  of  the  injury  was  not  controverted,  the 
court  did  not  err  in  assuming  in  its  instruction 
that  injury  was  inflicted. 

[Ed.  Mote.— For  cases  in  point,  see  Cent  Dig. 
TOl.  14,  Criminal  Law,  {  1754.1 

Appeal  from  Houston  County  Conrt;  Por^ 
ter  Newman,  Judge. 

John  Higli  was  convicted  of  aggravated  as- 
sault, and  appeals.    AflBrmed. 

J.  A.  Ragland,  for  appellant.  J.  E.  Yantla, 
Asst  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  aggravated  assault,  and  his  punishment 
fixed  at  a  fine  of  |65 ;  hence  this  appeal. 

Appellant  filed  a  motion  for  continuance, 
which  was  overruled,  and  be  assigns  this  as 
error.  The  motion  for  continuance  is  predi- 
cated on  the  absence  of  Reb  High  (appellant's 
brother).  He  states,  as  to  the  diligence,  that 
said  witness  had  been  subpoenaed  to  attend 
on  the  7th  of  August,  and  refers  to  the  sub- 
poena, and  we  find  several  subpoenas  in  the 
record.  The  trial  occurred  on  August  eth. 
Appellant  prayed  In  the  alternative  for  a 
postponement  for  one  day,  when  he  alleged 
that  said  witness  would  be  present.  It  fur- 
ther appears  that  witness  was  present  on 
the  day  after  the  trial  and  conviction,  and 
he  makes  an  aflJdavlt  as  to  what  he  would 
testify,  and  further  malces  an  afQdavlt  as 
to  a  subpoena  served  on  him,  and  notification 
by  the  sheriff  to  be  present  on  the  7th  of 
August  The  motion.  In  stating  the  diligence 
used  (and  this  is  the  second  application),  al- 
leges that  on  the  9th  of  May,  1906,  appellant 
caused  a  subpoena  to  be  issued  by  the  clerk 
of  this  court  and  placed  In  the  hands  of  the 
sheriff ;  thati  the  same  was  by  the  officer  re- 
turned into  this  court  executed  by  legal  serv- 
ice upon  said  witness  on  the  IStb  of  May, 
1906,  and  is  now  on  file  for  inspection  as  a 
part  of  this  application.  That  subpoena  Is  a 
part  of  the  record,  and  simply  shows  that  the 
witness  was  served  to  attend  on  May  11, 1906. 
There  is  no  showing  that  said  witness  failed 
to  attend  at  said  time,  and  no  otber  subpoena 
is  shown.  If  witness  did  attend,  which  we 
presume  was  the  case,  that  subpoena  would 
hold  him  t»  an  attendance  at  the  ensuing 
August  term  of  the  court  If  he  did  not  at- 
tend at  that  time,  he  was  In  default,  and  at- 
tachment should  have  been  Issued  for  him. 
We  take  it,  as  stated  in  the  application  for 
continuance,  that  this  was  the  diligence  used, 
and  that  process  held  him  to  appear  at  the 
ensuing  term  of  the  court,  and  held  him  to  be 
present  on  the  day  of  the  trial,  which  was 
on  the  6tb  of  August,  and  not, the  7th,  un- 
leus  it  had  been  shown  that  the  case  had 
been  set  down  by  agreement  for  August  7th, 
or  that  said  witness  had  been  informed  by 
proper  authority  that  the  case  would  not 
be  tried  until  the  7th  of  August  We  find 
no  such  showing  in  this  record.  So  that  the 
diligence  used  was  not  sufflcicnt,  even  for  a 


first  appUcatloD,  mnch  lees  for  a  second  ap- 
plication, for  continuance.  It  may  be  con- 
ceded that  the  testimony  of .  the  witness 
would  have  been  material,  though,  if  said 
testimony  is  similar  to  appellant's  testim<my, 
there  might  be  some  qnestloa  as  to  that  Ap- 
pellant says  he  went  down  there  to  whip 
prosecutor,  and  he  supposed  he  did  whip 
him.  However,  he  does  not  put  the  provoca- 
tion of  the  difficulty  in  as  strong  terms  as 
witnesses  for  the  state  do. 

Appellant  insists  that  the  court  charged  on 
simple  assault  but  did  not  give  the  penalty, 
and  that  this  was  error.  We  fall  to  find 
where  the  court  charged  on  simple  assault. 
The  charge  of  the  court  defining  an  assault 
is  not  a  charge  cm  simple  assault  The  court 
gave  no  charge  on  simple  assault,  and,  this 
being  a  misdemeanor  case,  if  appellant  de- 
sired a  charge  on  that  subject,  he  should 
have  requested  it 

Appellant  also  assigns  as  error  the  charge 
of  the  court  on  self-defense.  He  says  that  it 
Is  a  charge  on  the  weight  of  the  evidence.  In 
that  It  assumes  an  Injury  was  inflicted  by  ap- 
pellant on  prosecutor.  The  charge  might 
bear  that  construction.  However,  we  do  not 
understand  the  fact  of  Injury  to  be  contro- 
verted. Therefore  the  court  did  not  err  as 
to  the  charge  in  question  in  the  respect  sug- 
gested. 

There  being  no  error  in  the  record,  the 
Judgment  is  affirmed. 

BROOKS,  J.,  absoit 


Ex  parte  WHITE. 

(Conrt  of   Criminal   Appeals   of   Texas.    Dec. 
19,  1906.) 

1.  Habeas  Cobpus—Natubb— Remedy  bt  Ap- 
peal. 

A  minor,  who  had  been  indicted  for  theft, 
on  arraignment,  desired  to  plead  guilty,  and 
after  proper  proceedings  were  had,  in  wliich 
the  jury  assessed  his  punishment,  he  was  sen- 
tenced to  the  penitentiarv,  but  applied  for 
habeas  corpus  on  the  ground  that  the  conviction 
was  void,  because  no  proof  was  introduced  to 
the  jury ;  Itccause  two  days  were  refused  de- 
fendant in  which  to  prepare  for  trial ;  liecause 
judgment  and  sentence  were  pronounced  by  the 
court  on  the  same  day  the  verdict  was  received, 
and  defendant  was  denied  two  days  to  make 
motion  for  a  new  trial;  liecause  the  court  ad- 
journed on  the  same  day  it  passed  sentence,  de- 
nying defendant  the  right  of  appeal.  Beld,  that 
the  application  showed  only  irre^laritien,  ren- 
dering the  verdict  voidable,  and,  the  defendant 
not  having  appealed,  was  not  entitled  to  relief 
by  habeas  corpus. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Habeas  Corpus,  i  25.] 

2.  Infants— Ckime9—Pi-eadiko  Guilty. 

A  minor  may  plead  guilty  to  a  crime. 

Appeal  from  District  Court,  San  Jacinto 
County;  U  B.  Hightower,  Judge. 

Application  of  Kdward  White  for  a  writ  ot 
habeas  corpus.  From  a  judgment  on  the 
hearing,  remanding  said  White  to  the  custo- 
dy of  the  authorities,  be  appeals.    Affirmed. 
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Jna    0.    Williams,    for   appellaiit    3.   B. 
Tantte,  Aaat  Atty.  Gen.,  for  the  Statei. 

BBOOKS,  J.  Appellant  was  Indicted  and 
oonvlcted  In  the  district  conrt  of  San  Jacin- 
to CDonty  of  the  theft  of  money  over  the 
yalne  of  $50.  Upon  being  arralnged,  be  ex- 
pressed the  desire  to  plead  gnllty.  The  Judge 
thereupon  warned  appellant  of  the  conse- 
qnoicea  of  snch  plea.  Appellant  assured  the 
conrt  that  It  was  not  made  through  any  fear, 
<Hr  by  any  x>er8naBlon  or  delusive  hope  of 
pardon,  and  knew  the  consequences  thereof. 
Thereupon  the  court  wrote  out  his  charge, 
and  Instructed  the  Jury,  In  substance,  that, 
in  view  of  appellant's  plea  of  guilty,  their 
duty  would  merely  be  to  assess  his  punish- 
ment, w^lch  would  be  not  lees  than  two  nor 
more  than  ten  years'  conflnement  in  the  pen- 
itentiary. The  jury  returned  a  verdict  as- 
seasing  appellant's  punishment  at  two  years 
in  the  penitentiary.  The  Judgment  of  the 
court  is  in  all  things  regular.  In  due  time 
he  was  properly  sentenced  to  the  peniten- 
tiary for  two  years.  All  of  the  proceedings 
are  regular.  Appellant  was  placed  in  the 
.  penitentiary;  and  he  sued  out  a  writ  of  habeas 
corpus  before  Hoa  Ia  B.  Hightower,  dis- 
trict Judge,  and  upon  the  trial,  among  other 
things,  the  following  facts  were  adduced, 
in  addition  to  those  above  stated:  That  ap- 
pellant was  14  years  and  2  months  of  age; 
that  after  the  verdict  had  been  returned,  and 
received  by  the  court,  appellant  requested 
the  conrt  to  allow  him  to  waive  the  two 
days  allowed  by  law  In  which  to  file  motion 
for  new  trial  and  pass  sentence  upon  1dm. 
Upon  the  hearing  of  the  writ  of  habeas  cor- 
pus, appellant  was  remanded  to  the  custody 
of  the  penitentiary  authorities,  and  from  the 
Judgment  thereon  be  has  appealed  to  this 
court 

Appellant  insists  that  the  Judgment  of 
conviction  is  void :  (1)  Upon  the  ground  that 
there  is  no  proof,  as  the  law  requires,  in- 
troduced before  the  Jury  prior  to  the  ver- 
dict (2)  That  the  two  days  were  refused 
appellant  after  return  of  the  Indictment 
In  which  to  pr^wre  for  trial.  (8)  Be- 
cause the  Judgment  and  sentence  were  pro- 
nounced by  the  court  on  the  same  day  that 
the  verdict  of  the  Jury  was  received  by  the 
court  aud  appellant  was  denied  two  days  In 
which  to  make  a  motion  for  new  trlaL  (4) 
Because  the  habeas  corpus  trial  shows  that 
the  court  adjourned  on  the  same  day  that 
the  court  passed  the  sentence,  being  the  same 
day  upon  which  the  verdict  of  the  Jury  was 
returned  into  court  and  thus  denied  to  ap- 
pellant the  right  of  appeal. 

The  statute  requires,  where  an  accused  is 
under  the  age  of  16  years,  the  court  to  sub- 
mit the  question  to  the  Jury  in  his  charge 
as  to  wbether  or  not  such  accused  should 
be  placed  in  the  penitentiary  or  state  re- 
formatory. But  in  this  case  no  evidence  was 
IntrodtKed  upon  the  trial.  No  appeal  was 
prosecute'l.   Appellant  now   seelu   relief  by 


habeas  corpus  for  irregularities  in  the  trial 
that  could  have  been  availed  of  by  appeal. 
The  writ  of  habeas  corpus  is  not  available 
as  a  means  of  effecting  the  purposes  of  an 
appeal.  Perry  v.  States  41  Tex.  488;  Ex 
parte  Scwartz,  2  Tex.  App.  74;  Elx  parte 
Oliver,  3  Tex.  App.  345 ;  Bx  parte  DIdierson, 
80  Tex.  App.  448,  17  S.  W.  1076.  The  mat- 
ters complained  of  by  appellant  would  have 
merely  rendered  the  Judgment  voidable,  and 
not  void,  if  the  complaint  had  been  made  on 
appeal.  This  being  true,  the  writ  of  habeas 
corpus  cannot  be  used  as  a  right  of  appeal. 
Bx  parte  Boland,  11  Tex.  App.  159;  Bx  parte 
Crawford,  38  Tex.  Cr.  R.  180,  36  S.  W.  92. 

The  fact  that  appellant  was  a  minor  would 
not  preclude  his  entering  a  plea  of  guilty 
to  a  criminal  charge.  The  sheer  fact  that, 
if  appellant  had  sued  or  been  sued  in  a  court 
on  a  civil  action,  he  would  necessarily  have 
been  represented  by  a  guardian  ad  litem, 
has  no  bearing  in  a  criminal  prosecution. 
The  matters  complained  of,  as  stated  above, 
become  mere  irregularities  in  the  course  of  a 
Judicial  trial,  which  should  bare  been  avail- 
ed of  by  appellant  during  the  trial,  as  provid- 
ed by  the  Code  of  Criminal  Procedure.  Ex 
parte  Wood,  36  Tex.  Or.  B.  7,  34  S.  W.  965. 
Having  failed  to  do  this,  he  cannot  invoke 
the  writ  of  habeas  corpus. 

Tbe  Judgment  is  affirmed. 


WELLS  V.  BTATB. 
(Court  of  Criminal  Appralg  of  Texas.    Dec.  10, 

1.  Cbiminai.  Law  —  Opinion  Evidencb  — In- 

SANlTf. 

Where,  on  a  trial  for  horse  theft  defendant 
pleaded  loBanlty,  a  state  witness,  who  had  only 
bad  conversations  with  defendant  during  one 
year  before  his  arrest,  and  during;  a  day  or  two 
afterwards ;  another  witness,  who  had  only  seen 
defendant  twice,  and  then  only  for  a  few  mln- 
utffl ;  another,  who  had  never  known  him  until 
his  arrest,  and  had  only  seen  him  for  a  few 
minutes  four  or  five  times  since,  and  a  Jailer, 
who  bad  seen  him  two  or  three  times  a  day,, 
while  looking  after  prisoners — were  incompetent 
to  give  their  opinions  as  to  defendant's  sanity.. 
[EJd.  Note.— For  eases  in  point,  see  Cent  Dig^ 
vol.  14,  Criminal  Law,  §S  1045,  1054.] 

2.  Indictment  —  Requisites  —  Lanoitaok 

— MlSSPKLLINO. 

In  an  indictment  for  horse  theft  a  charga 
that  defendant  did  unlawfully  and  "fanidulent- 
ly"  take  possession  of  the  property  is  not  equiva- 
lent to  a  charge  that  he  "fraudulently"  took 
posEession ;  the  two  words  not  being  idem, 
gonans. 

[E>d.  Note.— For  cases  in  point  see  Cent  Dig., 
vol.  27,  Indictment  and  Information,  {  214.] 

Appeal  from  District  Court,  Eastland  Coun- 
ty: J.  H.  Calhoun,  Judge. 

O.  O.  Wells  was  convicted  of  horse  theft, 
and  appeals.    Reversed  and  remanded. 

Stubblefleld  &  Patterson,  for  appellant. 
J.  B.  YanUs,  Asst  Atty.  Gen.,  for  the  StatOi. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  horse  theft,  and  his  punishment  fixed  at 
two  years'  confinement  in  the  penitentiary. 
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Witnesaes  Wallace,  Blankenahip,  Bedford 
and  KUbom  were  Introduced  by  the  state  on 
the  Isane  of  Insanity,  as  nonexpert  witness- 
es, and  permitted  to  testify  that,  In  their 
opinion,  defendant  was  of  sound  mind  and 
knew  right  from  wrong.  It  Is  shown  by  the 
bill.  In  regard  to  Wallace,  that  he  had  only 
bad  conversations  with  defendant  during  the 
last  year,  while  he  lived  In  Toung  county, 
and  for  a  day  or  two,  when  he  had  him  un- 
der arrest.  This  did  not  show  the  witness 
was  sufflclently  acquainted  with  defendant 
to  give  such  an  opinion.  In  regard  to  the 
witness  Blankenshlp,  the  bill  shows  that 
witness  had  testified  that  he  had  only  seen 
defendant  twice,  and  then  only  for  a  few  min- 
utes, and  had  transacted  some  business  with 
him.  Bedford  stated  that  be  had  never  known 
appellant  until  his  arrest,  when  he  brought 
him  from  Graham,  Young  county,  and  placed 
him  in  Jail  in  Eastland  county,  about  the  Ist 
of  August,  and  had  only  seen  him  for  a  few 
minutes  four  or  five  times  since  be  had  been 
in  Jail.  In  regard  to  the  witness  Kllbom,  It 
Is  stated  that  he  had  not  met  defendant  prior 
to  August  1,  1906,  when  he  had  placed  de- 
fendant in  Jail,  and  had  seen  him  two  or 
three  times  a  day  In  Jail,  when  he  would  go 
to  see  the  prisoners  and  look  after  them, 
and  put  them  In  the  proper  cage. 

These  matters  formed  the  predicate  for 
the  introduction  of  the  testimony  of  these 
witnesses  as  nonexperts.  This  was  not  suf- 
ficient This  question  was  reviewed  at  some 
length  ia  Williams  v.  State,  37  Tex.  Cr.  R. 
348,  39  S.  W.  687,  and  the  conclusion  reach- 
ed was  that  to  render  evidence  of  nonpro- 
fessional or  nonexpert  witnesses  competent 
as  to  the  sanity  of  a  party,  it  must  appear 
that  the  witnesses  had  adequate  means  of 
observation;  that  is,  they  must  have  bad 
opporttmlty  for  forming  accurate  Judgment 
as  to  the  existence  of  insanity,  considered 
with  reference  to  its  supposed  character  or 
degree.  (2)  He  must  first  state  what  he  per- 
sonally knows  of  the  party's  sayings  and 
doings,  indicating  insanity;  and  this  testi- 
mony must  show  such  close  or  Intimate  re- 
lations existing  between  the  supposed  Insane 
person  and  witness  as  fairly  to  lead  to  the 
conclusion  that  the  opinion  will  be  justified 
by  his  opportunities  for  observing  the  con- 
duct of  the  defendant  (3)  He  must  state 
the  facts,  conduct,  conversations,  and  busi- 
ness transactions.  (4)  That  in  order  to  ren- 
der the  testimony  of  the  nonprofessional  or 
nonexpert  witness  evidence,  the  facts  up<m 
which  It  is  based  must  come  under  his  own 
observation,  and  these  facts  he  must  state 
to  the  Jury  as  the  basis  of  his  conclusion. 
Tested  by  the  above  rules,  the  testimony  of 
these  witnesses  was  not  admissible. 

There  was  a  bill  of  exceptions  reserved  to 
some  remarks  of  the  Judge  made  In  regard 
to  the  witness  Blankenshlp's  testimony,  to 
the  effect  that  he  knew  the  witness  was 
telling  the  truth.  This  witness  was  adverse 
to  appellant,  and  stated  matters  he  aboold 


not  have  stated,  and  it  waa  about  these  re- 
marks the  court  made  the  statement.  Thla 
will  not  occur  upon  another  trlaL  Trial 
courts  should  avoid  giving  opinions  as  to  the 
evidence,  or  commenting  on  it  before  the 
Jury,  as  the  statute  expressly  prohibits  such 
conduct 

Some  criticism  la  Indulged  In  regard  to 
the  court's  charge  on  insanity  as  to  the  teet. 
We  are  of  opinion  that  the  charge  is  cor- 
rect and  follows  the  long  line  of  decisions 
in  Texas. 

Application  was  made  for  ccmtlnuancet 
which  was  overruled,  and  we  think  this  ac- 
tion was  error.  However,  the  matter  is  not 
discussed',  for  upon  another  trial  the  witnesa- 
es may  be  obtained. 

The  Indictment  charges  that  appellant  "did 
then  and  there  unlawfully  and  famdulently 
take  from  the  possession,"  etc.  The  criticism 
is  that  it  does  not  charge  appellant  "frand- 
alently"  took  the  property.  It  Is  evident  that 
"farudulently"  and  "frandulently"  are  nei- 
ther idem  sonans  nor  the  same  word.  If,  In 
fact  "farudulently"  la  a  word  at  all.  In 
Jones  V.  State,  25  Tex.  App.  621,  8.  S.  W.  801, 
8  Am.  St  Hep.  448,  the  word  "appropriate" 
was  written  "apprlate,"  and  it  was  held  not 
to  mean  "appropriate,"  and  the  indictmoit 
bad.  In  Evans  v.  State,  34  Tex.  Cr.  R.  110, 
29  8.  W.  266,  for  the  word  "possession,"  "pos- 
slon"  was  written,  and  the  indictment  waa 
held  vicious.  In  Kathews  v.  State,  39  Tex. 
Cr.  R.  663,  47  8.  W.  647,  48  S.  W.  189,  "on 
cattle"  was  held  not  sufficient  to  charge  theft 
of  "one  cattle";  the  word  "on"  not  being 
equivalent  to  the  word  "one."  It  would  seem, 
under  these  authorities,  that  this  indictment 
is  not  sufficient  However,  without  going 
Into  a  discussion,  it  is  very  easy  to  secure 
another  indictment  which  we  suggest  should 
be  done  If  the  state  desires  to  prosecnts 
further. 

For  the  errors  Indicated,  the  Judgment  la 
reversed,  and  the  cause  remanded. 


FISHER  V.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  B, 

1.   HOHiaiDB— iROTRUOnOna— MAJ«8I.AnQHTXK. 

Defendant  called  on  deceased,  who  had 
been  his  mistreas,  in  response  to  a  letter  from 
ber.  During  the  interview  she  accused  him  of 
giving  ber  dotbes  to  another  woman,  with  whom 
she  charged  him  with  having  Improper  relations. 
She  had  previously  stabbed  defendant  with  a 
knife,  and  on  this  occasion,  after  asking  defend- 
ant to  drink  whisky,  which  he  declined,  stated 
that  she  would  rather  kill  him  than  see  any 
other  woman  with  Iiim,  whereupon  she  seixed 
the  same  knife  she  had  used  on  the  former 
occasion  and  approached  defendant  tlireaten- 
ing  to  kill  him,  whereupon  he  backed  toward 
the  door,  and,  as  she  advanced  fired  three  shots, 
from  which  she  died.  Beld,  that  defendant  was 
entitled  to  a  charge  on  manslaughter. 
i.  Sami— Thbkats. 

Where  deceased  had  threatened  to  kill  de- 
fendant and  was  approaching  him  with  a  drawn 
knife  at  the  time  he  fired  the  fatal  shots,  defend- 
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•Bt  was  «ititil«d  to  an  inrtmctioD  i;iTiiic  a  peiv 
tiiient  application  to  the  law  of  threati  in  oui- 
Metloa  with  the  law  of  self-defenae. 

Aitpeal  from  Criminal  District  Conrt, 
Dallas  Ooimty;   A  B.  Muse,  Judge. 

Sam  Fisher  waa  convicted  of  mttrder  in  the 
flrst  degree,  and  ba  appeals.  Reversed  and 
remanded. 

J.  B.  Thofflaa,  tot  appellant  J.  B.  Tantls, 
Asat  Atty.  0«[L,  tor  tlie  State. 

DAVIDSON,  P.  J.  This  convlctien  Im- 
posed upon  appellant  a  life  sentence  In  the 
penitentiary  for  murder  In  the  flrst  degree. 

Among  other  things,  the  charge  is  criticised 
for  its  failure  to  submit  the  Issue  of  man- 
slaughter.  Appellant's  testimony  shows  that 
be  bad  received  a  letter  from  deceased  (who 
had  been  bis  mlstreas),  In  obedience  to  which 
be  called  upon  her.  After  discussing  mat- 
ters growing  out  of  a  charge  on  her  part 
that  be  had  given  away  her  clothes  to  other 
women,  she  named  Carrie  Fisher,  generally 
called  "Babe  Fisher,"  as  one  of  the  women, 
who  was  a  cousin  of  appellant.  During  the 
eniTersatlon  she  charged  him  directly  with 
luepbig  her  as  his  mistress,  and.  further, 
that  appellant  was  giving  her  (deceased's) 
clothes  to  said  Babe  Fisher.  In  this  con- 
nection she  stated  to  appellant  that,  rather 
than  see  him  with  any  other  wom^n,  she 
would  kill  bim.  He  asked  her,  "Why?"  and 
said,  further,  that  she  had  already  almost 
killed  him — referring  to  a  previous  difficulty 
in  which  she  had  stabbed  him.  She  tendered 
bIm  some  whisky,  which  he  declined.  She 
then  got  up  and  went  to  the  waBhstand, 
where  there  was  a  Iwttle  of  whisky  and  her 
knife.  While  at  the  washstand,  she  extended 
him  an  invitation  to  take  a  drink.  Upon 
bis  declination,  she  said :  "Well,  I  am  going 
to  kill  yon,  if  it  is  the  last  thing  I  do,  be- 
cause I  would  rather  kill  you,  and  see  you 
dead  and  in  your  grave,  than  see  you  with 
any  other  woman."  She  then  approached 
bIm  with  a  black-handled  knife,  which  he 
thought  was  the  same  knife  she  had  used  In 
the  former  difficulty,  In  which  she  had  stab- 
bed him;  that  she  had  previous  to  this  oc- 
casion threatened  to  kill  him.  When  she 
got  the  knife,  she  advanced  upon  him,  and 
be  went  backwards,  toward  the  door,  and, 
as  he  states,  out  the  door,  and  he  fired  three 
■hots,  from  the  effect  of  which  she  died. 
The  court  did  not  charge  upon  manslaughter. 
Hie  contention  Is  that  this  testimony  re- 
quired such  a  charge;  that  this  was  such 
insulting  language  in  regard  to  a  female 
relative  as  contemplated  by  the  statute.  We 
are  of  opinion  that  the  evidence  called  for  a 
charge  on  manslaughter,  and  It  was  error 
to  fail  to  give  it 

The  duirge  in  regard  to  tlireats  is  also 
criticised.  A  general  definition  of  the  law 
of  threats  was  given,  but  no  direct  applica- 
tion of  It  was  submitted.  Upon  another  trial 
we  suggest  that  a  pertinent  application  of  the 
law  of  threats  in  connection  with  tlie  law 


•f  wif-defenae  should  be  given  the  jury  is 
the  cliarge. 

The  judgment  Is  reversed  and  the  causa 
remanded. 


FULSOM  V.  STATU. 

(0>art   of   Olminal    Appeals  of   Tazas.    Dee. 
5,  1906.) 

Schools  and  Sohool  Dibtbiois— Tkaorsbs— 
Examination— Fbaudulkrt  Dsc  ov  Quks- 

TIONB— CbIMINAL   PBOBXOOTIONS. 

In  proaecntion  for  frandnlently  nsins  ques- 
tions prepared  by  the  State  Superintendent  of 
Public  Instmction  for  the  examination  of  teach- 
en  for  certificates,  evidence  examined,  and  held 
insufficient  to  sustain  a  conviction. 

Appeal  from  Leon  County  Court;  J.  M. 
Chatham,  Judge. 

I.  L.  Fulsom  was  convicted  of  fraudulently 
using  questions  prepared  by  the  State  Super- 
intendent of  Public  Instmction  for  the  ex- 
amination of  teadiers  for  certificates,  and 
appeala    Reversed  and  remanded. 

J.  B.  Yantls,  Asst  Atty.  Gen.,  for  tb* 
State. 

BROOKS,  J.  This  conviction  was  under 
section  124a  of  the  Acts  of  the  Twenty-Ninth 
Legislature  (Laws  1905,  p.  296,  c.  124),  for 
fraudulmtly  using  questions  prepared  by  the 
State  Superintendent  of  Public  Instruction 
for  the  examination  of  teachers  for  certif- 
icates. Many  of  the  questions  raided  by  ap- 
pellant are  discnssied  by  this  court  in  Gabriel 
Felder  v.  State  (decided  Nov.  9,  1906)  9T 
S.  W.  701. 

State's  witness  Chatham  testified  that  be 
received  a  package  by  mail  .containing  the 
questions  to  be  used  at  the  September,  1906, 
examination  in  Leon  county,  and  delivered 
these  questions  to  Prof.  A.  V.  Bird,  one  of 
the  board  of  examiners;  that  he  also  re- 
ceived a  letter  from  the  Superintendent  of 
Public  Instruction,  stating  that  he  had  sent 
the  questions.  Dove  testified  that  he  was  a 
member  of  the  school  board  which  held  the 
examination,  and  saw  the  question  used  In 
the  possession  of  Bird  on  that  morning. 
"Some  time  during  the  morning  of  Friday 
we  noticed  that  several  parties  sent  up  pa- 
pers finished  which  had  a  similarity  of  an- 
swers, and  from  thai  on  we  kept  a  doss 
watch  on  these  parties.  In  the  evening  of 
the  same  day  I  saw  I.  L.  Fulsom  take  a 
bundle  of  papers  out  of  bis  desk  and  placa 
them  imder  his  coat  He  went  out  of  the 
schoolbouse,  and  I  followed  him.  He  said 
he  was  going  down  on  the  branch,  and  I 
told  him  he  did  not  have  time,  as  another 
subject  would  be  taken  up  shortly.  I  turned 
him  In  a  little  house,  and  while  there  he  be- 
gan tearing  oft  some  of  the  paper  he  had  in 
the  bundle,  and  I  told  him  not  to  use  that 
paper,  and  gave  him'  some  more.  He  used 
the  paper  I  gave  him.  He  came  out  and 
said  he  was  going  up  town  to  see  a  party. 
I  followed  blm  for  abont  800  yards,  and  then 
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he  was  overtaken  by  the  Bberlfl,  who  ar^ 
rested  Fnlaom.  The  sheriff  took  from  Fnl- 
soin  a  package  or  bundle  of  pap«s.  I  reo- 
ognlze  the  paper  taken  from  I.  L.  Fiilsom  as 
containing  fairly  good  answers  to  Qie  ques- 
tions on  Texas  History  that  were  used  at 
the  September  examination.  *  *  *  I 
have  examined  the  papers  found  on  Folsom, 
and  find  them  under  the  name  of  B.  G.  Wil- 
liams, but  do  not  think  the  answers  which  he 
had  were  In  Williams'  handwriting.  I  am 
not  poBltlve  that  they  are  in  the  handwriting 
of  Fulsom.  I  think  Texas  History  was  about 
the  third  subject  placed  before  the  appli- 
cants.- All  of  Fulsom's  answers  to  Texas 
History  were  fairly  good.  •  •  •  I  do  not 
know  when  he  secured  the  answers  found  in 
his  possession.  I  do  not  know  who  prepared 
them.  I  can't  say  that  he  did  not  prepare 
them.  I  do  not  know  for  certain  that  the 
bundle  of  papers  found  in  his  possession  was 
the  bundle  he  took  out  of  his  desk.  From 
the  time  he  left  the  schoolbouse  to  his  ar^ 
rest,  there  was  an  intermission  of  about  26 
minutes.  I  was  with  Fulsom  all  the  time 
from  the  time  he  left  the  schoolbouse  until 
he  was  arrested,  and  if  he  got  another  bundle 
of  papers  I  did  not  see  him."  Vann,  sheriff 
of  Leon  coun^,  testified  that  he  arrested  Ful- 
som on  Friday,  September  1,  1005,  and  took 
from  htm  a  bundle  of  papers.  "He  had  the 
papers  under  his  coat  I  gave  the  bundle  to 
J.  M.  Chatham,  county  judge,  and  I  identify 
this  bundfe  as  the  same  bundle."  We  do  not 
believe  this  evidence  is  sufficient  to  sustain 
the  allegations  of  the  indictment 

The  Judgment  la  reversed,  and  the  cause 
remanded. 


MASON  T.  STATBL 
(Ooort  of  Oriminal  Appeals  of  Texas.    Dec.  6, 

BiTKOLART— Natuu    akd    Elxmehtb— Valui 

OF  Pbopebtt. 

Barglary  Is  established  by  proving  a  break- 
ing and  mef  t  of  property :  the  value  of  the  prop- 
erty taken   being  immaterial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Burglary.  U  1.  ^^ 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  H.  B.  Muse,  Judge. 

Will  Mason  was  convicted  of  burglary,  and 
amiealB.    Affirmed. 

J.  B.  Tantis,  Aast  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
burglary,  and  his  punishment  fixed  at  con- 
finement in  the  penitentiary  for  a  term  of 
two  years. 

The  only  question  raised  by  appellant  is 
the  sufficiency  of  the  evidence  to  support 
the  conviction.  Appellant  Insists  specifically 
upon  the  proposition  that  the  value  of  the 
properly  stolen  was  under  the  value  of  $50, 
and  therefore  It  could  not  be  burglary.  As 
insisted  by  the  state,  the  value  of  the  prop- 


erty taken  was  immaterlaL  The  breaking 
having  been  established,  and  the  th^t  of 
property  proved,  the  state's  case  is  clearly 
made. 

Finding  no  error  In  the  record,  the  Jndf- 
ment  Is  affirmed. 


MAHONBT  V.  STATU. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  K. 
1900) 

1.  CannKAi.   Law— BviDBifCE— Res  Obbxa— 
Statbubht  or  Pebsoic  Ihjubed. 

Where  the  prosecuting  witness,  on  a  trial 
for  assault  with  intent  to  murder,  had,  upon 
being  shot  turned  to  his  wife,  and  said,  "Old 
man  M.  done  it"  that  statement  was  admissible 
as  part  of  the  res  gestae. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Oiminal  Law,  {  819.] 

S.  SAMK— EVIDERCK— Adiiissibiutt. 

That  the  proaecutiug  witness,  on  a  trial 
for  assault  with  intent  to  murder,  had  testified 
that  he  recognized  defendant  at  the  time  of  the 
shooting  by  bis  voice,  did  not  aatborise  proof 
on  defendant's  part  that  others  had  mistaken 
another  man's  voice  for  defendant's. 
S.  Same— iNSTBDcrioNS— Appuoabiutt. 

Where  the  state's  testimony.  In  a  trial  for 
assault  with  intent  to  murder,  showed  that  the 
prosecuting  witness  was  called  out  of  his  house 
after  dark  and  shot,  that  the  assailant  was 
trailed  to  a  point  near  defendant's  home,  the 
tracks  .corresponding  exactly  with  defendant's, 
and  that  the  prosecating  witness  had  at  t)>e 
time  of  the  shooting  exclaimed  that  defendant 
had  done  it,  and  he  testified  that  he  knew  de- 
fendant was  his  assailant  drcumstantial  evi- 
dence was  not  involved,  and  therefore  an  instme- 
tion   thereon   was  properly  refused. 

Appeal  from  District  Court,  Hale  Oonnty: 
L.  S.  Kinder,  Judge. 

H.  O.  Mahouey  was  convicted  of  assault 
with  intent  to  murder,  and  appeals.  Af- 
firmed. 

Jno.  W.  Veale,  for  appellant  J.  B.  Yantia. 
Asat  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
assault  with  intent  to  murder,  and  his  pun- 
ishment fixed  at  two  years'  omfinement  In 
the  penitentiary. 

Prosecuting  witness,  J.  A.  Ghildress,  was 
asked  the  following  question:  "When  you 
were  shot  state  what  happened  then.  A. 
When  I  was  shot,  I  turned  and  said  to  my 
wife,  'I  am  killed,  and  old  man  Mahoney 
done  it' "  To  the  last  part  of  the  answer, 
"old  man  Mahoney  done  It,"  appellant  ob- 
jected, and  requested  the  cOurt  to  withdraw 
the  same  from  the  Jury,  because  the  same 
was  an  opinion  and  conclusion  of  the  witness, 
which  the  court  refused  to  do.  In  this  rul- 
ing there  was  no  error.  The  bill  shows  that  the 
statement  was  res  gestse,  and  under  the  de- 
cisions of  this  court  it  was  admissible. 

BUI  No.  2  shows  that  the  court  refused  to 
allow  the  defense  to  place  witness  upon  the 
stand  and  prove  he  had  mistaken  another 
party  for  the  defendant  by  his  riAca.  In 
this  there  was  no  error.  The  mere  fact  that 
the  prosecuting  witness  had  testified  to  reoog- 
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nlzing  tbe  defendant  tj  his  voice  would 
not  anthoiixe  witnesses  to  testify  tliat  tbey 
had  mistaken  another  man's  TOioe  for  the 
defendant's. 

Bin  Na  4  CMnidalna  that  the  eonrt  erred 
in  falling  to  charge  oa  drcnmstantlal  eri- 
dence.  The  facts  show,  sahstantiaUy,  that 
Childress  testified  some  one  came  to  Ids 
house  after  daric,  called  him  out,  and,  upon 
helng  aslced  If  his  name  was  Childress  and 
receiving  an  afflrmatlye  reply,  the  parly  ask- 
ing the  question  fired;  the  shot  taking  ef- 
fect in  Childress'  face  and  other  parts  of 
ills  Iiody,  and  some  of  the  shot  going  through 
the  door.  This  party  was  trailed  from  the 
scene  of  the  attempted  assasslnatlcm  to  the 
defendant's  home,  or  to  a  point  near  his 
home,  and  the  tracks  corresponded  exactly 
with  the  tracks  of  one  of  def  oidanf  s  horses. 
Ttie  proof  farther  showed  that  the  party 
who  probably  did  the  shooting  cut  the  wire 
fence  of  the  defendant  and  went  through  the 
field  towards  defendant's  honseL  At  the  time 
prosecntor  was  sliot.  ha  exclaimed  to  his  wife, 
"I  am  killed,  and  old  man  Mahoney  done  it" 
He  testified  to  said  declaration,  and  so  does 
his  wife;  and  be  further  swears  that  he 
knows  the  party  who  shot  him  was  the  de- 
fendant, having  known  him  well  and  in- 
timately for  some  time.  Thwe  was  ill  feel- 
ing between  the  parties,  growing  out  of  a  law- 
suit over  some  land  that  appellant  had  In  his 
possession.  There  are  some  other  circum- 
stances connected  with  the  matter  that  we 
do  not  deem  necessary  to  collate.  The  above 
are  the  salient  features  of  the  evidence. 
We  do  not  think  that  circumstantial  evidence 
Is  Involved,  and  therefore  the  court  did 
not  err  In  refusing  to  charge  thereon.  OIv- 
ens  v.  State,  36  Tex.  Cr.  R  563,  34  8.  W. 
626;  KldweU  v.  State,  35  Tex.  Cr.  R.  267, 
88  S.  W.  342;  Honeycatt  t.  State  (Tex.  O. 
App.)  92  S.  W.  421. 

The  Judgment  Is  afilrmed. 


LASANA  V.  STATU. 
(Court  of  Criminal  AppmUs  of  Texas.    Dec.  B, 

1.  HoinOIDS  —  AaOBAVATKD  AssAina  —  IH- 
BTBUOnONS. 

An  instmctlon,  on  a  trial  for  amanit  with 
Intent  to  murder,  which  limits  aggravated  as- 
sault to  an  assanlt  which  accused  was  moved  to 
commit  by  such  degree  of  anper,  rage,  resent- 
ment, or  tenor  as  to  render  lus  mind  Incapable 
of  cool  reflection.  Is  not  erttmeons. 

2.  Saks— Assault  with  Ihtxnt  to  Mubdbb— 

IlfSTBUOnONS. 

An  Instruction,  In  a  trial  for  assault  with 
intent  to  murder,  that  adequate  cause  or  sadden 
paariott  most  concur  with  self-defense  to  Justify 
the  assault,  is  not  misleading,  on  the  ground 
that  dtber  sodden  passion  producing  adequate 
eaose  or  selt-defense  singly  are  sufficient  to 
Justify  an  assault. 

3.  SauS. 

Where,  on  a  trial  for  assault  with  intent 
to  innrder,  the  court  properly  defined  malice 
and  malice  aforethooght,  and  charted  both  on 
assanlt  with  intent  to  murder  and  aggravated 
assanlt.  the  court  did  not  err  in  failing  to  ex- 
plain me  elements  of  murder. 


A^ieal  from  District  Court,  Travis  Coim- 
ty;    Victor  L.  Brooks,  Judge. 

B.  Lasana  was  convicted  of  assanlt  with 
Intent  to  mnrdor,  and  he  appeals.    Affirmed. 

Dickens  &  Cupp,  for  appellant  J.  E.  Xan- 
tls,  Asst  Atty.  Gen.,  for  the  State 

BROOKS,  J.  Appellant  was  convicted  of 
assault  with  intent  to  murder,  and  his  pun- 
ishment fixed  at  tturee  years'  confinement  in 
the  penitentiary. 

The  second  complaint  Is  that  tbe  court's 
charge  cm  the  law  of  aggravated  assanlt  was 
defective  and  misleading.  In  this:  that  the 
court  limits  aggravated  assault  In  this  case 
to  an  assault  whidi  the  defoidant  was  moved 
to  commit  by  such  degree  of  anger,  rage,  re- 
sentment or  terror  as  to  render  bis  mind 
Incapable  of  cool  reflection.  The  charge  of 
the  court  in  this  particular  is  the  stereotyped 
form,  and  has  been  often  approved  by  this 
court 

The  third  complaint  Is  that  the  court  erred 
In  the  charge  on  assault  with  Intent  to  mur- 
der, where  the  Jury  is  Instmcted  that  the 
adequate  cause  or  sudden  passion  must  con- 
cur with  self-defense  to  Jostify  the  assault 
Appellant  contends  that  either  sudden  pas- 
sion producing  adequate  cause  or  self-defense 
singly  are  sufficient  to  Justify  the  assault, 
and  that  the  court's  charge  In  this  particular 
was  misleading  to  the  Jury.  The  charge  on 
assault  with  intent  to  murder  has  also  been 
approved  by  tbis  court 

Appellant  further  complains  that  the  court 
erred  in  failing  to  explain  all  of  the  elements 
of  murder  sufficiently  for  the  Jury  to  under- 
stand the  same.  This  criticism  is  not  cor- 
rect The  charge  properly  defined  malice  and 
malice  aforethought,  and  properly  charged 
both  upon  assault  with  intoit  to  murder  and 
aggravated  assault 

No  error  appears  In  this  record,  and  the 
Judgment  Is  affirmed. 


DAI/rON  V.  STATa 
(Court   of   Oriminal    Appeals  of  Texas.    Dee. 

1.  Labcknt  —  InDicnntNi  —  Dxsobiftioh  or 
Pbopertt  Stolen. 

In  a  prosecution  for  theft  the  descrip- 
tion in  the  indictment  of  the  property  stolen 
as  "one  hundred  and  ten  and  no/io«  dollars, 
in  mMiey,  then  and  there  current  money  of  the 
United  States,  and  of  the  value  of  one  hundred 
and  ten  and  no/ioo  dollars,"  was  sufficient 

[Ed.  Note.— For  cases  hi  point,  see  Cent  Dig. 
vol.  32,  Larceny,  i  72.] 

2.  Sah»— VotunTABT  RBTimR  ov  Pbofxbtt. 

After  stealing  certain  money,  defendant  was 
accosted  by  the  prosecutor  and  accused  of  the 
theft  He  denied  tbe  accusation,  although  ha 
was  told  that  if  he  would  return  the  money 
nothing  would  be  said  about  it  Subsequently 
he  was  taken  in  charge  by  the  officers.  Wliils 
permitted  by  them  to  talk  with  the  prosecutor, 
the  prosecutor  told  him  that  if  he  would  then 
admit  tlie  taking  and  return  tbe  money,  it 
would  go  lighter  with  him.  Thereupon  he  told 
wliere  the  money  was  concealed,  and  went  with 
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the  officeis  and  produced  It  Held,  that  the 
prodaction  of  tiie  money  waa  not  a  TOluntary 
retora 

Aivctl  from  District  Court,  Hopkins  OMm- 
ty;  B.  Ij.  Porter,  Jndge. 

Henry  Daltcm  was  convicted  of  theft,  and 
appeals.    Affirmed. 

Leach  A  AUoi,  for  appellant  J.  B.  Xantls, 
Asst  Atty.  Ora.,  for  the  State. 

HENDBRSON,  J.  Appellant  was  convict* 
ed,  and  his  punlsbment  fixed  at  two  years' 
confinement  In  the  penitentiary,  nnder  an  in- 
dictment charging  theft  of  "one  hundred  and 
ten  and  no/100  dollars,  in  money,  then  and 
there  cnrrent  money  of  the  United  States, 
and  of  the  value  of  one  hundred  and  ten  and 
no/100  dollars,"  etc. 

The  appellant  filed  a  motion  to  quash  the 
indictment  on  the  ground  that  the  money 
was  not  sufficiently  described.  There  are 
some  cases  which  bold  that  an  indictment 
describing  the  money  must  state  the  charac- 
ter and  kind  of  money;  that  is,  the  denom- 
ination of  the  bills.  But  there  are  a  number 
of  decisions  wlilcb  hold  that  the  statement 
in  tlie  aggregate,  without  giving  the  descrip- 
tion of  ttie  character  of  money  or  the  denom- 
ination of  the  bills,  is  sufficient  Lewis  v. 
State,  28  Tex.  App.  140,  12  S.  W.  786;  Wbf- 
ford  V,  State,  29  Tex.  App.  636,  16  S.  W. 
BS8;  Otero  v.  State,  80  Tex.  App.  450,  17  S. 
W.  1081;  Kell^  v.  State,  34  Tex.  Or.  R  412, 
SI  8.  W.  174;  Colter  v.  State,  87  Tex.  Or. 
R.  284,  39  S.  W.  676:  Butler  v.  State,  81 
S.  W.  743,  10  Tex.  Ct  Bep.  962.  The  Colter 
Case  was  a  robbery  case,  and  the  Butler  and 
Lewis  Cases,  supra,  were  for  misapplication 
of  public  money.  It  might  be  held,  under 
ttie  peculiar  statutes  with  reference  to  the 
taking  of  money  in  robbery  and  the  misap- 
plication of  public  funds,  that  a  different 
principle  would  apply.  However,  the  other 
cases  cited  were  theft  indictments;  and  the 
indictment  of  the  character  used  in  this  case 
was  held  to  be  good  in  said  cases.  While, 
as  the  better  practice  and  as  an  original  propo- 
sition, we  might  hold  that,  under  the  proper 
construction  of  article  446,  Code  Civ.  Proc, 
the  character  of  bills,  or  at  least  the  denom- 
ination of  the  bills,  takoi  should  be  set  out, 
where  practicable,  yet  inasmuch  as  the  form 
there  adopted  has  beoi  approved  by  this 
court,  we  follow  the  same,  and  hold  the  in- 
dictment good.  Appellant  relies  on  Berry  v. 
State  (Tex.  Cr.  Ai^.)  80  S.  W.  630,  and 
Black  V.  State  (Tex.  Cr.  App.)  79  S.  W.  811. 
These  cases  are  not  in  point  In  Berry's 
Case  the  denomination  of  the  bills  was  set 
out;  that  is,  it  was  alleged  that  one  was  a 
$10  bill,  current  money  of  the  United  States 
of  America,  and  the  other  was  a  $5  bill, 
current  money  of  the  United  States  of  Ameri- 
ca. Of  course,  the  indictment  was  held  good, 
In  that  case  it  was  further  held  that  under 
the  allegations  in  the  indictment,  any  char- 
acter of  money,  current  by  law  in  the  United 


States  of  America,  was  provable  imder  the 
allegation.    In  Black's  Case,  supra,  we  sim- 
ply held  that  nickels  were  not  cnrrent  money, 
of  the  United  States. 

Appellant  further  insists  tliat  he  was  ear 
titled  to  a  charge  on  the  voluntary  return 
of  stolen  piopoiy.  The  facts  in  this  record 
show  that  after  the  taking  by  appellant  he 
was  accosted  by  the  prosecutor  and  accused 
of  having  stolen  his  money.  Ai^>ellant  de- 
nied this,  although  he  was  told  by  prosecutor 
that,  if  he  would  produce  the  money,  nothing 
would  be  said  about  it,  or  language  to  that 
effect  Subsequently  appellant  was  taken  in 
charge  by  the  officers,  although  no  affidavit 
had  been  made  against  him  and  no  process 
issued.  After  he  was  so  arrested,  he  was 
permitted  by  the  officers  to  again  talk  to 
prosecutor,  who  told  him  that,  if  he  would 
then  admit  the  taking  and  return  the  money, 
it  would  go  lighter  with  him ;  that  he  might 
get  the  lowest  punishment,  etc.  He  then  told 
where  the  money  was  concealed  and  went 
with  the  officers  and  produced  it  Was  this  a 
voluntary  return?  This  exact  question  came 
before  this  court  in  Taylor  v.  State,  75  S.  W. 
S6,  636,  8  Tex.  Ct  R^.  102,  and  it  was  there 
held  that  this  was  not  a  voluntary  return. 
We  adhere  to  that  holding.  Therefore  the 
court  did  not  err  in  falling  to  give  a  charge 
on  this  subject,  and  in  refusing  to  give  ap- 
Iiellant's  special  requested  instructions. 

The  evidence  is  ample  to  support  the  ver- 
dict, and  the  Judgment  is  affirmed. 


LINDSBT  V.  STATBu 

(Coort  of  Criminal  Appeals  of  Texas.    Nov.  21. 
1006.    Rehearing  Denied  Dec.  19,  1906.) 

1.  CaniiNAi.  Law— Nbw  TaiAt— Nswlt  Dis- 

COVEBED    BVIDENCE. 

On  a  prosecution  for  homicide  in  which 
defendant  claimed  self-defense,  it  appeared  that 
he  had  no  reason  to  anticipate  that  his  own 
eyewitness  would  be  contradicted  or  that  others 
wonld  testify  as  eyewitnesses,  and  that  the 
sheriff,  who  was  a  witness,  pretended  to  defend- 
ant that  he  knew  notiiins  about  the  case.  After 
defendant's  witneaa  had  testified,  the  sheriff 
testified  that  he  visited  the  place  of  the  alleged 
crime  and  stood  where  defendant's  witness 
claimed  she  was  standing,  and  that  it  was  im- 
possible to  see  from  there  to  the  place  of  the 
killing.  The  family  of  deceased  had  testified 
at  the  inqnest  that  they  knew  nothing  of  the 
facta,  but  on  the  trial,  one  of  them  testified  to 
having  witnessed  the  killing  and  contradicted 
defendant's  testimony  as  to  sdf-defense.  Belt, 
that  photographs  of  the  scene  taken  from  the 
respective  points  of  view  of  the  witnesses  at  a 
time  of  year  when  the  foliage  was  in  the  same 
stage  as  at  the  time  of  the  idlling,  together 
with  the  testimony  of  the  witness  who  had  visit- 
ed the  scene  and  had  stood  in  the  positions  in- 
dicated, was  newly  discovered  evidence  entitling 
defendant  to  a  new  trial. 

2.  HOmCIDS— BVIOBRCB— SUTFICIXNOT. 

Evidence  examined,  and  held  insufficient  to 
sustain  a  conviction  for  manslaughter. 

Appeal  from  District  Court  Busk  County; 
Bichard  B.  Levy,  Judge. 

Will  Lindsey  was  convicted  of  manslaugb- 
ter,  and  appeals.    Reversed  and  remanded. 
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Baford  &  BnfoTd,  for  appellant  W.  W. 
Sloora,  P.  O.  Beard.  DlBt  Atty.,  and  J.  BL 
"XiKatls,  ABst  Atty.  Gen...  for  the  Statev 

BROOKS.  J.  This  conviction  la  for  man- 
■lauehtor.  the  ponlahment  of  aM>ellant  be- 
tas fixed  at  three  years'  conflnement  In  tiie 
penitentiary. 

Appellant  boosbt  a  little  farm,  adjoining 
deceased's  farm,  and  had  been  living  there 
■ome  two  years  at  the  time  of  the  homicide: 
The  year  of  the  homicide  he  rented  a  piece  of 
land  from  deceased,  which  was  back  of  de- 
ceased's orchard,  and  inclosed  with  otho: 
lands  of  deceased  which  he  did  not  rent  Ap- 
pellant planted  this  land  in  cotton.  When 
the  cotton  began  to  open,  deceased,  without 
cause  so  far  as  this  record  discloses,  began 
to  talk  about  appellant  and  on  one  occasion 
cursed  him,  telling  him  he  could  not  gather 
tlie  crop  on  his  (deceased's)  land  that  appel- 
lant had  made  there.  Appellant  believed 
tbls  was  a  plan  of  deceased  to  run  him  away 
from  his  crop,  so  that  deceased  could  get  the 
entire  crop.  Deceased  had  inhibited  appel- 
lant entering  the  cotton  field  in  question, 
some  four  or  five  days  before  the  killing. 
However,  appellant  went  into  the  field  to  see 
If  the  cotton  was  opening  to  pick,  and  carried 
bis  gun  as  a  protection,  as  he  claims,  in  the 
•vent  deceased  assaulted  him.  He  walked 
over  the  ground  inspecting  the  cotton,  with 
bis  gnn  on  his  shoulder.  Deceased  came  out 
of  his  house,  and  rushed  towards  him.  Ap- 
pellant retreated  In  a  westerly  direction,  de- 
ceased following,  some  200  yards  from  de- 
ceased's house,  something  like  ISO  yards 
from  Mrs.  Thornton's  house — a  witness  for 
appellant  This  witness  was  a  sister  of  de- 
ceased's wife.  The  record  shows  that  the 
Justice  of  the  peace  went  down  to  deceased's 
(Broom's)  house,  where  his  family  vren,  to 
bolA  an  inquest  and  at  that  time  none  of 
deceased's  family  claimed  to  have  seen  the 
killing.  Mrs.  Thornton  stated  that  night  that 
Che  saw  the  killing,  and  that  at  the  time  ap- 
pellant got  over  the  fence,  deceased  rushed  at 
him  with  a  stick  upraised;  that  deceased 
backed  away  from  him,  and  In  backing  he 
seemed  to  stumble  or  lose  his  balance;  that 
deceased  was  close  to  him,  coming  upon  him 
with  an  uplifted  stick;  that  appellant  fired 
his  gnn,  not  frtxn  his  shoulder,  but  with  the 
gan  at  his  side  In  his  left  hand.  Appellant 
testified  substantially  to  the  same  facts. 
Appellant  finding  the  sheriCTs  name  among 
tiie  papers  as  a  witness  for  the  state,  asked 
the  sheriff  what  his  testimony  would  be,  and 
what  he  knew  about  the  case:  to  which  he 
feplied:  "Nothing."  During  the  progress  of 
the  trial,  witness  Mrs.  Thornton  testified  as 
above  stated.  The  sheriff  was  introduced  by 
the  state,  and  testified  that  soon  after  the 
killing  he  was  on  the  ground,  and  that  Mrs. 
Thornton  showed  him  where  she  stood  at  the 
time  of  the  killing,  and  then  placed  another 
man  John  Broom  (we  presume,  deceased's 
son)  In  tbe  place  where  deceased  stood  at  the 


time  he  was  shot  Tbe  shoiff  testified  that 
from  this  position  Mrs.  Thornton  could  not 
have  seen  defendant  and  deceased  at  the  time 
of  the  killing.  He  also  testified  that  Mrs. 
Thornton  told  him  that  she  did  not  see  de- 
ceased have  a  stick  in  his  hand  at  the  time 
he  was  shot  The  state  produced  another 
witness,  Leitha  Broom  (daughter  of  deceased) 
who  testified  that  she  was  standing  under 
some  mulberry  trees  in  tbe  yard,  at  her 
father's  house  at  the  time  he  was  killed; 
that  she  saw  the  parties ;  that  her  father  bad 
no  stick  in  his  hand,  but  had  his  hands  up- 
lifted at  the  time  he  was  shot  After  the 
vwdlct  was  rendered,  appellant's  counsel 
asked  the  court  to  appoint  a  commission  of 
men  not  related  to  the  parties,  whose  testi- 
mony could  be  relied  upon,  to  go  to  the 
place  of  the  difficulty,  and  by  placing  men  in 
the  position  that  the  parties  occupied,  to  de- 
finitely settle  the  physical  facts.  This  the 
court  properly  refused  to  do,  as  he  had  no 
power  to  do  so.  Then  appellant  had  a  photog- 
rapher to  go  to  the  place,  at  the  same  time  of 
the  year,  foliage  In  tbe  same  condition  as  it 
was  at  the  time  of  the  homicide,  and  at  the 
same  time  of  the  day,  to  take  views  of  the 
premises.  Mrs.  Thornton  and  the  Brooms 
were  present  One  view  shows  the  position 
Mrs.  Thornton  claimed  the  parties  were  in  at 
the  time  of  the  shooting,  and  tbe  other  posi- 
tion placed  the  parties  in  the  position  that 
Leitha  Broom  claimed  she  was  in  at  the 
time  of  the  shooting,  and  produced  said 
photographs  upon  the  presentation  of  the  mo- 
tion for  new  trial.  The  photographs  show 
that  the  parties  could  have  been  seen  by 
Mrs.  Thornton,  and  could  not  have  been  seen 
by  Leitha  Broom.  These  photographs  are 
fortified  by  the  testimony  of  witnesses  upon 
the  ground  to  the  same  effect  The  question 
arises,  is  this  newly  discovered  evidence? 
We  think  so.  Tbe  sheriff  had  misled  appel- 
lant as  to  his  testimony,  and  had  misled  ap- 
I)ellant  to  that  extent  in  the  trial  of  the  case. 
No  suggestion  had  been  made,  prior  to  the 
trial  that  Mrs.  Thornton's  testimony  was  not 
true,  or  that  the  physical  facts  precluded 
her  seeing  the  homicide.  Furthermore,  the 
Brooms  stated  at  the  inquest  that  they  knew 
nothing  about  the  killing;  did  not  see  it 
Whether  or  not  it  comes  within  the  grounds 
of  newly  discovered  evidence,  we  think  that 
Justice  demands  a  new  trial  [>diould  be  grant- 
ed In  this  case.  Trimble  v.  State,  16  Tex. 
ApT>-  110 ;  Bullock  V.  Btate,  12  Tex.  App.  49 ; 
Ford  V.  State  (Tex.  Or.  App.)  63  S.  W.  869. 
The  Judgment  is  reversed,  and  the  cause 
remanded. 


GOOINO  V.  STATH. 
(Conrt  of  Criminal  Agneals  of  Texay.    Dec.  6, 

SLANDEB— LA.irOXTAOB   AcnORABLK. 

It  is  not  slanderous  for  a  man  In  speak- 
ing of  a  woman  to  say  that  he  has  "had  a  big; 
time  with  her." 
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ApptA\  from  Angelina  Oonnty  Gonrt;  W. 
J.  TowsBend,  Jr.,  Judge. 

Troy  Oooing  was  convicted  of  Blander,  and 
appeals.   Reversed. 

J.  B.  Tantls,  Asst  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  This  conviction  was  for  Blan- 
der. The  following  was  the  allegation  upon 
which  the  slander  was  predicated :  "That  he, 
Troy  Oooing,  had  had  a  big  time  with  her,  the 
said  S.  M.  Traweek,  the  said  Troy  Goolng, 
meaning  by  the  use  of  the  term  that  he  had 
bad  a  big  time  with  her,  the  said  S*.  M.  Tra- 
week, that  he  had  had  Improper  communica- 
tion with  her  person  In  the  nature  of  carnal 
Intercourse  with  said  S.  M.  Traweek,"  etc. 
We  hold  that  this  does  not  make  ont  a  case 
«f  slander.  Dickson  v.  State,  34  Tex.  Or. 
B.  1,  28  S.  W.  815,  SO  S.  W.  807,  53  Am.  St 
Rep.  694.  The  Judgment  Is  reversed,  and 
the  prosecution  ordered  dismissed. 


ROSEBUD  V.  8TATR 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  12, 
190«.) 

1.  PEBJTTBT  —  iKDICmHT  —  MATBBIAI.ITT     OF 

Falbk  Oath. 

An  Indictment  for  perjnry,  alle^ng  that  it 
waa  a  material  inquiry  whether  one  H.  knew 
certain  facts,  and  that  the  defendant  falsely 
swore  that  he  heard  H.  tell  a  certain  person 
that  she  did  not  know  the  facts  In  question,  did 
not  charge  the  materiality  of  the  false  oath. 

Ixid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Perjury,  |  82.] 

2.  Witnesses— Pbivilkobd   CoincuniOATiom 
—Attorney  and  Client. 

In  a  prosecution  for  perjnry,  where  the 
aocuaed  had  gone  to  an  attorney  on  behalf  of 
his  client  to  aid  him  in  procuring  a  new  trial 
for  the  client,  the  attorney's  testimony  aa  to 
reading  to  accnsed  his  affidavit  to  be  appended 
to  the  motion  for  new  trial,  and  explaining  to 
him  its  contents,  was  inadmissible,  as  the  dls- 
doenre  of  a   confidential   communication. 

SB)d.  Note.— For  cases  in  point  see  Cent  Dig. 
.  50,  Witnesses,  !8  749-752.] 

Appeal  from  District  Coart,  Ouadalape 
County ;  M.  Kennon,  Judge. 

Pink  Rosebud  was  convicted  of  perjury, 
and  appeals.  Reversed,  and  prosecution  or- 
dered dismissed. 

P.  R  Campbell,  for  appellant.  J.  B.  Tan- 
tls, Asst.  At^.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  perjury,  and  his  punishment  fixed  at  three 
years'  confinement  In  the  penitentiary,  hence 
this  appea;. 

Appellant  maae  a  motion  to  quash  the 
Indictment  because  the  materiality  of  the 
alleged  false  testimony  was  not  charged  In 
the  Indictment  It  appears  that  the  perjury 
was  predicated  on  what  the  witness  Pink 
Rosebud  swore  to  in  the  application  for  new 
trial,  in  the  case  of  State  of  Texas  v.  Ed 
Mclntyre,  charged  with  an  assault  with  in- 
tent to  murder,  and  who  bad  been  omvlct- 


ed  for  said  offoise.  nie  portion  of  said 
motion  constituting  the  predicate  Is  as  fol- 
lows: "I  further  swear  that  I  heard  the 
said  Hattle  Hogan  tell  the  Hon.  W.  M.  AtUn- 
BOD,  district  attorney  of  Ouadalape  county, 
that  she  did  not  know  anything  alwot  Jim 
Mclntyre  going  over  to  the  house  of  Ida 
Phillips,  and,  while  there,  attempttng  to 
persuade  Lem  Mclntyre  to  take  the  shooting 
of  Charles  Cunningham  upon  himself,  and 
that  they  would  get  him,  the  said  Lem  Mc- 
lntyre, out  of  it.  If  he  would  state  that 
he  had  shot  the  said  Charles  Cunningham." 
This  statement  In  the  Indictment  Is  not  al- 
leged to  be  material.  However,  In  the  pre- 
ceding part  of  the  Indictmoit,  It  Is  alleged 
that  It  was  a  material  inquiry  whether  one 
Hattle  Hogan  knew  that  Jim  Mclntyre  had 
gone  to  the  house  of  Ida  Phillips  after  the 
alleged  assault  upon  the  said  Charles  Con- 
ningham  by  the  said  E3d  Mclntyre,  and, 
while  there,  attempt  to  persuade  Lem  Mc- 
lntyre to  take  the  shooting  of  Charles  Cun- 
ningham ni>on  himself,  and  that  th^  wonld 
get  him,  the  said  Lem  Mclntyre,  ont  of  it, 
if  he  wonld  state  that  he  had  shot  the  said 
Charles  Cunningham.  This  latter  statement 
which  is,  as  above  stated,  charged  to  be 
material,  is  not  tlie  statement  sworn  to  by 
this  appellant  In  the  motion  for  new  trial, 
ncr  is  It  tantamount  to  said  statement 
What  Hattle  Hogan  knew,  as  alleged  in  the 
Indictment  about  this  matter,  could  not  be  as 
to  this  appellant  a  material  inquiry.  What 
he  swore  to  In  the  motion  for  new  trial, 
which  constituted  the  basis  for  the  perjury, 
must  always  be  the  material  matter.  We 
emphasize  here  that  this  must  always  be  al- 
leged to  be  material.  It  is  not  sufficient  to 
allege  that  the  Issue  to  be  tried  was  ma- 
terial, but  the  fact  the  witness  swore  to,  and 
which  constitutes  the  perjury,  most  be  char- 
ged to  be  material.  McMurtry  v.  State,  38 
Tex.  Gr.  R.  621.  43  S.  W.  1010;  Buller  v. 
State  (Tex.  Cr.  App.)  28  8.  W.  465 ;  Morris  v. 
State,  83  S.  W.  1126,  11  Tex.  Ct  Rep.  827. 
Evidently  the  materiality  of  the  alleged  false 
statement  made  In  the  application  for  new 
trial  was  of  an  impeaching  character;  that 
is,  to  impeach  the  witness  Hattle  Hogan,  be- 
cause this  matter  is  traversed  In  the  in- 
dictment— it  being  alleged  that  the  said  Hat- 
tie  Hogan  did  not  tell  the  said  district  at- 
torney what  the  witness  (this  appellant)  Is 
charged  to  have  sworn  that  he  heard  her 
tell.  This  being  pr(^)erly  alleged,  might  of 
course  constitute  the  basis  for  the  accusation 
of  perjury.  George  v.  State,  40  Tex.  Cr.  R. 
646,  60  S.  W.  374,  61  S.  W.  378.  The  court 
should  have  quashed  the  Indictment  because 
of  the  failure  to  allege  the  materiality  of 
what  said  appellant  should  have  sworn  to 
In  the  motion  for  new  trial. 

Appellant  raises  another  very  serious  ques- 
tion ;  that  Is,  the  admission  by  the  court  of 
the  testimony  of  Adolpb  Seldeman,  as  to  hta 
reading  over  to  appellant.  Pink  Rosebud,  the 
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affidavit  made  bj  blm  to  be  appended  to  the 
motlMi  for  new  trial,  and  explaining  to 
htm  Ita  conteatB.  Said  affidavit  being  signed 
by  aald  appellant  wltb  his  martc  It  was 
farther  ibown  In  this  connection  that  said 
Seldeman,  befnre  whom  the  affidavit  was 
made,  waa  also  the  lawyer  in  the  case  of 
State  of  Texas  v.  Ed  Mclntyre,  and  that  this 
appellant  came  to  him  on  behalf  of  aald  Mc- 
Intyre,  to  aid  him  In  procuring  a  new  trial 
for  said  Mclniyre,  and  that  his  communica- 
tions were  made  to  Seldeman  as  Bd  Mc- 
Intyre's  attorney.  The  objection  made  to 
this  testimony  waa  that  the  same  was  con- 
fidential communication  between  attorney 
and  client,  and  that  this  rule  extended  so 
as  to  Include  a  witness  or  friend  who  acted 
with  the  attorney  for  his  clloit.  This  exact 
queetlon  came  before  this  court  in  Beman- 
dec  V.  State,  18  Tex.  App.  134,  51  Am.  Rep. 
29S,  and  the  doctrine  contended  for  by  ap- 
pellant was  recognized  in  that  decision.  Tbla 
testimony  should  not  have  been  admitted. 

Because  the  indictment  Is  defective,  the 
Judgment  Is  reversed,  and  the  prosecution 
ordered  dismissed. 

BROOKS,   J.,   absent 


STEPHISNS  et  aL  v.  STATE. 
(Ooort  of  Criminal  Appeals  of  Tbxaa.     Dee.  12, 

OanniiAi.  La.w— Bomi>— DnsoBipnon  of  Or- 

FBKSB. 

Tba  words  "violating  the  local  option  law," 
In  a  bond  in  a  criminal  proceeding,  do  not 
describe  any  offense,  and  there  can  be  no  re- 
eoveiy  on  the  bond. 

B!rror  from  Johnson  County  Court;  J.  D. 
Gtoldsmith,   Judg& 

George  Stephens  and  others  bring  error 
from  a  Judgment  of  the  county  court  Re- 
versed, and  case  ordered  dismissed. 

B.  G.  Padelford,  fOr  plaintifl  In  error.  J. 
B.  Tantis,  Asst  Atty.  Gen.,  for  the  Stat& 


HENDERSCW,  J.  This  Is  a  writ  of  error 
from  the  county  court  of  Johnson  coonty. 
It  appears  to  have  beoi  sued  out  in  proper 
time  and  a  supersedeas  bond  executed.  Ar- 
ticle 927,  Code  Or.  Proc.  1895;  article  1889. 
Rev.  St  1895. 

Api)ellants  insist  that  the  Judgment  should 
be  reversed  against  the  principal  and  sure- 
tlea  In  the  final  Judgment  on  the  scire  facias 
proceedings  In  the  counly  court,  because  no 
offense  Is  named  In  the  bond  in  the  nisi  Judg- 
ment or  the  Judgment  final.  The  offense 
named  In  said  proceedings  is  "violating  the 
local  option  law."  This  Is  not  an  offense  eo 
nomine,  nor  does  the  language  used  de- 
scribe an  offense.  Parish  v.  State,  82  S.  W. 
617,  11  Tex.  Ct.  Rep.  130. 

The    Judgment    is    accordingly    reversed. 


and,  being  hi  such  condition  as  that  the 
state  cannot  recover  on  the  same^  said  case 
is  ordered  dismissed. 

BROOKS;  J.,  absent 


CARROLL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  12, 
1906.) 

1.  CannnAi.  Law— Tutait-Con  duct  or  Jubt. 
After  the  Jury  had  retired,  there  was  some 
dlscossion  as  to  whether  defendant  did  or 
did  not  testify.  Afterwards  one  of  the  jurors 
stated  that  he  did  not  testify  and  asked  the 
reason,  to  which  a  reply  was  made  that  there 
was  no  necessity  for  it  as  the  sheriff  had  testi- 
fied to  what  defendant  would  say,  and  at 
another  time  a  reply  was  made  that  the  Jury 
could  not  consider  that  be  did  not  testify.  Held, 
that  this  was  an  infringement  of  the  statute 
prohibiting  comment  or  (nritlcism  or  allusion  to 
the  failure  of  defendant  to  testify,  requiring  a 
reversal. 

SVa.  Mote.— For  cases  In  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  I  2055.] 

2l  Same— Tbiai/— Instructions. 

In  a  prosecndon  for  theft  of  a  horse,  an 
instruction  that.  If  defendant  toolc  the  horse 
fraudulently  with  intent  to  permanently  deprive 
the  owner  of  it  and  not  merely  to  use  it  tem- 
porarily, but  afterwards  abandoned  it  because  it 
was  ridden  down  and  unable  to  travel  further, 
he  was  guilty,  though  he  realised  no  pecuniary 
benefit,  while  correct  as  a  proposition  of  law, 
was  erroneous  as  singling  ont  the  fact  of  al>an- 
donment  as  thouf^h  it  were  evidence  in  the 
court's  mind  that  the  original  taking  was  fraudu- 
lent 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  14,  Criminal  Law,  St  1989-1971.] 

3.  SAMB— FOBICKB  Jeopabdt— Ebtoppki~ 

After  impanelment  of  the  jury,  the  readine 
of  the  indictment,  and  plea  of  ''not  guilty," 
defendant  called  the  court's  attention  to  a 
variance  In  the  name  of  the  person  from  whom 
the  propertv  was  taken  and  the  name  of  the 
person  to  whom  it  belonged,  and  on  defendant's 
motion  die  Indictment  was  quashed.  Held  that, 
on  a  subsequent  trial  on  the  indictment  as 
remedied,  defendant  was  estopped  from  alleging 
that  the  former  Indictment  waa  valid  and  that 
jeopardy  had  attached. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  <  817.] 

Appeal  from  District  Court,  Hill  County; 
W.   C.   Wear,   Judge. 

Ed  Carroll  was  convicted  of  horse  theft 
and  appeals.    Reversed  and  remanded. 

Morrow  ft  Smltbdeal,  for  appellant  J.  B. 
Tantis,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  This  conviction  was  for 
horse  theft  Appellant  did  not  testify  in  his 
own  behalf.  After  the  Jury  had  retired,  they 
had  a  ballot  resulting  in  nine  for  conyictloo 
and  three  for  acquittal.  The  question  was 
asked  whether  appellant  did  not  testify,  and 
some  of  the  Jurors  swear  ttiat  one  of  the 
Jurors  stated  that  be  knew  better.  On  an- 
other occasion  one  of  the  Jurors  mentioned 
the  fact  that  appellant  did  not  testify,  and 
asked  the  reason.  To  this  the  reply  was 
made  that  there  was  no  necessity  for  it  as 
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the  sheriff  had  testified  to  what  defendant 
would  testify.  It  seems  that  one  Juror  asked 
why  appellant  did  not  testify,  and  to  this 
reply  was  made  that  the  jury  could  not  con- 
sider that  This  Is  about  the  substance  of 
this  ground  of  the  motion  for  new  trial.  We 
are  of  opinion  that,  under  our  dedslona,  this 
1>  such  an  Infringement  of  the  statute  pro- 
hibiting comment  and  criticism  or  allusion 
to  the  failure  of  the  defendant  to  testify  as 
requires  a  reversal. 

The  statemoits,  admission,  or  confessions, 
whichever  they  may  be  termed,  made  by  ap- 
pellant to  the  sheriff,  were  introduced  in  evi- 
dence by  the  state  to  the  effect  that  appel- 
lant had  escaped  from  the  count?  convict 
farm  In  Navarro  county,  and  that  the  officers 
were   pursuing   him    with    hounds,   and    to' 
escape  arrest  he  took  the  horse  In  question, 
and  rode  him  to  Ft.  Worth,  turned  him  loose, 
and  there  bought  a  horse  and  went  cm  to  the 
Indian   Territory.    Later   on,   the    horse    In 
question  was  recovered  at  the  point  designat- 
ed by  appellant,  near  Ft  Worth,  where  he 
had  been  running  from  the  time  appellant 
turned  him  loose  until  recovered  by  the  own- 
er.   The  court  charged  the  Jury  that  there 
must  be  a  fraudulent  taking  of  the  property 
before  they  could  convict,  and  further,  If  they 
should  believe  at  the  time  appellant  took  the 
horse  he  was  pursued  by  officers  of  Navarro 
county  and  to  evade  them  he  took  the  horse, 
with  no  Intention  of  permanently  appropri- 
ating the  same  to  his  own  use  and  benefit, 
but  intended  simply  to  use  the  horse  tem- 
porarily, or  they  had  a  reasonable  doubt  in 
regard  to  this  matter  they   should  acquit 
This  was  a  correct  charge.    Subsequently, 
however,  the  court  instructed  the  Jury,  If  ap- 
pellant took  the  horse  fraudulently  with  the 
Intent  to  permanently  deprive  the  owner  of  it 
and  did  not  simply  Intend  to  use  it  tempo- 
rarily,  and   that   he   abandoned   the    horse 
north  of  Ft  Worth,  because  the  horse  was 
ridden  down,  and  unable  to  travel  further, 
they  should  find  him  guilty,  although  they 
might  believe  appellant  realized  no  pecuni- 
ary  benefit   from   said   horse.    If   appellant 
took  the  horse,  with  intent  to  defraud.  It 
would  make  no  difference  whether  he  rode 
bim  to  Vt.  Worth  to  escape  the  officers  or 
not    The  offense  was  complete  the  moment 
he  fraudulently  took  him  Into  possession.    If 
be  did  not  take  bim  fraudulently  with  the 
Intent  to   appropriate   him,   birt  simply   to 
steal  a  ride,  the  fact  that  he  abandoned  the 
horse  later  on  would  make  no  difference. 
Whenever  the  taking  is  not  fraudulent  no 
subsequent    appropriation    could    be    theft 
While  the  court's  charge  announced  a  correct 
proposition,  it  has  the  ai^iearance  of  having 
singled  out  the  fact  of  abandonment  to  the 
Jury  as  evidence  In  the  court's  mind  that  the 
original  taking  was  fraudulent  which  was 
evident  by  the  subsequent  abandonment    If 
the  court  should  see  proper  upon  another  trial 
to  give  this  question  in  charge  to  the  Jury,  the 
converse  of  it  It  occurs  to  us,  in  fairness 


should  be  given;  that  Is,  If  the  horse  was  not 
fraudulently  taken,  the  fact  that  the  bone- 
was  ridden  down  and  abandoned  would  not 
be  evidence  of  an  (»rlgtnal  fraudulent  taking. 
There  Is  a  bill  of  exceptions  in  the  record  to- 
the  action  of  the  court  overruling  the  plea  of 
Jeopardy.    The  facts  as  raised  by  the  bilJ 
show  that  appellant  had  been  previously  pla- 
ced upon  trial  for  the  same  transaction  uik- 
der  a  different  indictment;  that  the  other  bv- 
dlctment  charged  that  appellant  'fraudulent- 
ly took  the  horse  from  E.  D.  Paker,  same  be- 
ing the  personal  property  of  said  B.  D.  Park- 
er, without  the  consent  of  the  said  El.  D-. 
Parker,"  etc    Upon  the  last  trial,  after  the 
announcement  of  ready,  impanelment  of  the 
Jury,  reading  the  Indictment,  and  plea  of  not 
guilty,  Parker  was  placed  upon  the  stand  as 
a  witness.    Defendant  then  brought  to  the 
attention  of  the  court  that  there  was  what 
be  terms  a  variance  In  the  indictment    To 
copy  from  the  bill:    "In  other  words.  In  the 
first  place  in  the  indictment  where  It  Is  al- 
l^:ed  the  horse  was  taken  from  the  posses- 
sion of  E.  D.  Paker,  the  same  being  the  cor- 
poreal pwsonal  property  of  said  E.  D.  Park- 
er, without  the  consmt  of  the  said  B.  D; 
Parker,  and  with  the  intent  to  deprive  th» 
said    E.    D.    Palmer   of   the   value   of   th» 
same,"  constituted  a  variance  in  the  allega- 
tions on  the  face  of  the  Indictment    Th» 
objection  In  the  name  being  that  In  the  first 
Instance,  the  "r"  was  left  out  of  Parker"* 
name,  and  that  on  account  of  said  variance 
the  court  quashed  the  former  Indictment  and- 
dismissed  the  same  at  the  instance  of  th» 
defendant    The  present  Indictment  is  idoi- 
tlcal  with  the  former,  except  the  "V  is  in- 
serted in  Parker's  name  throughout  the  in- 
dictment   Without  going  Into  the  sufiJclencr 
of  the  original  indictment— that  is,  whether 
it  was  valid  or  not  as  to  the  name — ^we  are 
of  opinion  that  appellant  is  not  in  condition 
to  urge  it  on  the  questica  of  Jeopardy,  wheth- 
er the  Indictment  was  sufficient  or  not    The- 
Indictment    was   quashed    at   his    instance. 
While  it  is  true  that  Jeopardy  had  attached 
upon  the  entry  of  the  plea  of  not  guilty.  If 
the  Indictment  had  been  good,  this  plea  <^ 
Jeopardy  could  not  avail  appellant  for  the 
reason  that  he  secured  the  quashal  of  the 
indictment  and  the  dismissal  of  the  case.    As 
a  general  proposition,  where  an  Indictment 
is  quashed  as  being  insufficient  or  a  demur- 
rer has  been  sustained  and  the  accused  i» 
therefore  discharged,  there  is  no  such  Jeo- 
pardy as  will  bar  a  prosecution  on  another 
Indictment  for  the   same  offense.    By   the 
great   weight  of  authority,  where   the  ac- 
cused is  arraigned  upon  a  sufficient  indict- 
ment and  pleads,  and  the  Jury  is  impaneled, 
and  the  plea  of  not  guilty  is  entered,  the  dis- 
missal of  the  Indictment  without  the  consent 
of  the  accused,  amounts  to  an  acquittal,  and 
bars  further  prosecution  for  the  same  crime. 
This  proposition  would  hardly  need  authori- 
ties to  support  it    But  It  l8  equally  true 
that  where  the  accused  has  secured  a  de- 
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-dslon  that  the  indSctment  is  Told,  or  pio- 
-cured  Its  being  qoaahed,  the  accused  Is  estop- 
ped, when  he  is  subsequently  indicted,  to  as- 
flert  that  the  former  Indictment  was  valid. 
U.  S.  ▼.  Jones  (C.  C.)  81  Fed.  725;  Joy  v. 
fitate,  14  Ind.  1S9;  State  t.  HeelEinB,  41  La. 
Ann.  543,  6  South.  822.  And  it  has  been  held 
that,  if  the  accused  on  a  prior  trial  main- 
tains a  yariance  was  material,  and  the  court 
directed  an  acquittal  on  that  ground,  he  can- 
not subsequently  on  his  plea  of  former 
acquittal  allege  or  prove  that  It  was  not 
material.  People  v.  Meaklm.  61  Hun  (N.  Y.) 
327,  16  N.  T.  Supp.  917 ;  State  y.  Goff,  68  Mo. 
App.  491.  Nor  can  a  defendant  plead  Jeo- 
pardy where  the  Jury  before  which  he  was 
flrst  on  trial  was  discharged  on  bis  motl<Mi  or 
with  his  consent.  Arcia  y.  State,  28  Tex. 
App.  196,  12  8.  W.  699;  State  y.  Coleman,  64 
8.  C.  282,  32  S.  B.  406;  FeiiTer  v.  Com.,  15 
Pa.  468,  58  Am.  Dec.  606;  State  y.  Davis, 
80  N.  C.  384;  People  v.  White,  68  Mich.  648,  37 
N.  W.  34;  People  v.  Gardner,  62  Mich.  307, 
^  N.  W.  19 ;  Com.  v.  Sholes,  13  Allen  (Mass.) 
564;  State  v.  Wamlre,  16  Ind.  357 ;  McCorkle 
v.  Com.,  14  Ind.  89;  Hughes  v.  State,  85 
Ala.  851 ;  Cobia  v.  State,  16  Ala.  781 ;  Rex 
y.  Stokes,  6  C.  &  P.  181;  Foster,  Crown  L.  27; 
H  Hawkins,  P.  O.  c.  47,  |  1.  Under  these  au- 
thorities this  quashal  of  the  Indictment  and 
dismissal  of  the  case,  after  the  Jury  was 
impaneled,  being  at  the  Instance  of  defend- 
ant and  with  his  full  and  free  consent,  can- 
not be  set  up  by  him  as  a  plea  in  bar  of 
further   prosecution. 

As  before  stated,  we  deem  it  unnecessary 
to  discuss  the  sufficiency  of  the  indictment; 
that  Is,  whether  the  omission  of  the  letter 
"r"  from  the  name  "Parker"  In  the  first  la- 
dlctment,  under  the  allegation  above  set  out, 
was  sufficient  to  render  it  Invalid.  Appel- 
lant is  in  no  condition  to  assert  the  prc^K>- 
sitlon  that  It  was  invalid. 

For  the  reasons  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

BB00K8,  J.,  absent 


PBARCB  V.  STATU 

<Coart  of  Criminal  Appeals  of  Texas.    Dee.  19, 
1906.) 

1.  ThDT— ELEintNTS    OF    OFFBHSB— ASBIBTIlfO 
ESKPLOT^  in  POBSCBBIOZf  OT  PbOFEBTT. 

One  assisting  a  person,  Iiaying  possession, 
OS  employi,  of  horses  of  another,  m  driving 
them  away  with  the  pnrpose  of  appropriatine 
them  is  not  guilty  of  theft,  but  Is  guilty  of 
embezxlement. 

2.  Cbuinai.    Law   —    Venub   —   Place    of 
Bbinoino  Pbosecution. 

Under  Act  28th  LegiBlatnre,  p.  194,  e.  74, 
art  68,  i«oviding  that  the  court  In  which  an 
indictment  shall  first  be  filed  shall  retain  juris- 
diction of  the  oSense  to  the  exclusion  of  other 
courts,  and  Code  Cr.  Proc  1895,  arts.  235, 
240,  providing  that,  where  property  is  stolen 
or  embessled,  accused  may  be  prosecuted  In 
any  county  into  which  he  takes  the  property, 
the  court  ot  the  county  first  indicting  one  for 
larceoy  or  embesElement  acquires  Jurisdiction, 


and  accused,  on  asserting  his  right  to  be  tried 
in  that  oonn^,  deiwlvss  the  court  of  another 
county  of  Jurisdiction. 

Appeal  from  District  Court;  Dallam  Coon^ 
ty;  Ira  Webster,  Judge. 

Rip  Pearce  was  convicted  of  larceny,  and 
he  appeals.    Reversed  and  remanded. 

D.  B.  Hill  and  L.  H.  Mathls,  for  appellant. 
J.  EL  Tantis,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  Indictment  con- 
tains six  counts.  The  flrst  charges  theft  of  a 
horse  from  R.  S.  Coon;  and  the  second,  un- 
der which  appellant  was  convicted,  charges 
the  possession  and  ownership  In  O.  M.  Linn ; 
the  third  charges  ownership  in  Bud  Mauld- 
Ing;  the  fourth  charges  possession  in  Bud 
Maulding  and  ownership  in  R.  S.  Coon;  the 
fifth  charges  that  Maulding,  as  the  employ^ 
and  servant  of  Coon,  embezEled  the  property, 
and  that  appellant  endeavored  to  secure  the 
safety  and  concealment  of  said  Maulding; 
the  sixth  charges  embezzlement  by  Maulding 
and  appellant  acting  together.  The  second 
count  alone  was  submitted  to  the  Jury. 

Appellant  asked  an  instruction,  in  sub- 
stance, that  if  Maulding  was  in  possession 
of  the  property,  and  not  Linn,  and  appellant 
had  the  authority  from  Maulding  to  take  the 
horse,  that  he  would  not  be  guilty  of  theft 
Under  the  facts  of  this  case,  the  refusal  at 
this  charge  was  error.  This  case  Is  prac- 
tically the  same  as  Burk  v.  State  (Tex.  Cr. 
App.)  96  S.  W.  1064,  so  far  as  the  Indictment 
and  facts  are  concerned.  Both  cases  were 
tried  in  Dallam  county  and  by  the  same 
Judge.  The  Indictment  against  both  Burk 
and  appellant  covered  the  Identical  transac- 
tion with  same  number  and  character  of 
counts.  The  state's  case  is  that  the  Coon 
brothers  owned  a  large  pasture  in  Hartley 
county,  which  adjoined  Dallam  county,  and 
bad  about  60  head  of  horses  In  said  pasture ; 
some  of  the  horses  were  partnership  prop- 
erty and  others  belonged  Individually  to  the 
two  brothers,  R.  S.  and  W.  H.  Coon.  R.  S. 
Coon  lived  In  the  state  of  Colorado  and  W.  H. 
Coon  lived  In  Ft  Worth,  Tex.  A  horse 
known  as  "Old  King"  was  the  individual 
property  of  R.  S.  Coon.  Appellant's  convic- 
tion, as  was  Burk's,  was  based  on  the  taking 
of  this  horse.  O.  M.  Linn  had  general  super- 
vision of  this  pasture  as  well  as  another 
pasture  situated  in  New  Mexico.  Under 
Linn,  as  employes  on  the  place,  were  Bud 
Maulding  and  Holman.  At  the  time  the  horse 
is  alleged  to  have  been  taken,  to  wit  in  July, 
Linn  was  absent  from  the  place,  and  was  at 
the  ranch  In  New  Mexico,  and  had  been  for 
about  two  weeks.  About  the  23d  of  July,  a 
bunch  of  horses  were  taken  from  the  pasture, 
loaded  on  the  cars  at  MIddlewater,  In  Hart- 
ley county,  which  was  near  the  Coon  Bros.' 
ranch,  and  a  station  on  the  Rock  Island  Rail- 
way, and  shipped  thence  to  Kansas  City, 
Mo.,  through  Dallam  county.  Quite  a  num- 
ber of  these  horses  were  foimd  and  identified 
In  Kansas  City  and  Elastem  Illinois;  among 
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the  number,  the  hone  In  question  "Old  King." 
It  l8  shown  that  Mauldlng,  appellant,  and 
Bnrk,  and  perhaps  others,  participated  In 
the  taking  and  shipping  of  the  horses.  In 
Burk's  case  the  conviction  was  for  embezzle- 
ment under  practically  the  same  state  of 
facts  as  appellant  in  this  case  was  convicted 
of  the  theft  of  the  horse.  There  can  be  no 
question  under  the  testimony  that,  if  appel- 
lant is  guilty,  Mauldlng  was  equally  guilty, 
and  the  grand  Jury  both  of  Hartley  and  Dal- 
lam counties  believed  so  sufficiently  strong 
to  indict  both,  as  they  did  Burk.  If  Burk 
was  guilty  of  embezzlement  under  the  facts, 
because  of  his  receiving  the  consent  of 
Mauldlng  and  assisting  Mauldlng  in  ap- 
propriating the  property,  then  appellant 
could  not  be  guilty  of  theft  Appellant 
and  Burk  were  both  recognized  by  Brewer, 
the  railroad  agent  at  Middlewater,  as  two 
of  the  parties  who  shipped  the  horses  from 
Middlewater  to  Kansas  City.  That  Mauld- 
lng had  possession  of  the  property  in  the  ab- 
sence of  Linn,  the  right  to  handle  them.  Is 
sufficiently  shown  by  the  testimony  of  Linn. 
Linn  had  gone  to  the  New  Mexico  ranch,  of 
which  he  was  also  In  charge,  about  the  8th 
of  July,  and  did  not  return  until  some  time 
about  the  middle  of  August  About  the  23d 
of  July,  Mauldlng,  appellant  and  the  others 
are  shown  to  have  shipped  the  horses  as 
above  stated.  If  appellant  took  the  horse 
with  Mauldlng's  consent  or  drove  him  out  of 
the  country  in  connection  with  Mauldlng, 
even  with  the  purpose  of  appropriating  it  he 
would  not  be  guilty  of  theft,  because  of  the 
consent  of  Mauldlng.  Therefore,  we  hold,  in 
accordance  with  the  decision  in  Burk  t.  State 
(Tex.  Or.  App.)  95  S.  W.  1064,  that  this  is  a 
case  of  embezzlement  and  not  of  theft 

There  Is  another  question  in  the  case  shown 
by  bill  of  exceptions  necessary  to  be  noticed. 
Appellant  filed  a  plea  of  a  demurrer,  at  least 
an  instrument  in  writing,  calling  the  attei\- 
tion  of  the  court  to  the  fact  that  appellant 
was  Indicted  for  the  same  transaction  in 
Hartley  county,  which  Indictment  was  filed 
In  Hartley  county  some  time  prior  to  pre- 
senting this  indictment  in  Dallam  county. 
Appellant's  contoitlon  is  that  by  reason  of 
this  prior  act  of  the  district  court  of  Hartley 
county,  that  court  had  acquired  Jurisdiction 
of  the  case,  and,  appellant  having  been  ar- 
rested by  virtue  of  process  Issued  under  that 
Indictment  and  given  bond  for  his  appear- 
ance before  the  district  court  of  Hartley 
county,  therefore^  that  court  bad  Jurisdiction 
to  the  exclusion  of  the  district  court  of  Dal- 
lam county.  The  court  overruled  this  plea, 
and  placed  him  upon  trial,  which  resulted  In 
his  conviction.  We  are  cited  to  Act  28th 
Leg.,  p.  IM,  c.  74.  which  reads  as  follows: 
"Art  63.  The  following  courts  shall  have 
Jurisdiction  in  criminal  actions:  first  the 
Court  of  Criminal  Appeals;  second,  the  dis- 
trict courts ;  third,  the  county  courts ;  fourth, 
the  Justice's  courts  and  the  mayors  and  other 
courts  of  Incorporated  cities  and  towns:  pro- 


vided that  when  two  or  more  ooorts  have 
concurrent  Jurisdiction  of  any  oflTense  against 
the  penal  laws  of  this  state,  the  court  in 
which  indictmoit  or  a  complaint  shall  first 
be  filed,  shall  retain  Jurisdiction  of  sudi  of- 
fense to  the  exclusion  of  all  other  coarts." 
It  is  contended  that  by  reason  of  ttie  pe- 
culiar verbiage  of  this  statute.  Hartley  coun- 
ty had  obtained  Jurisdiction  to  the  exdusioa 
of  the  district  court  of  Dallam  county,  or  any 
other  district  court  In  Texas.  We  under- 
stand there  is  a  .dlstinctlcm  recognized  be- 
tween the  Jurisdiction  of  the  subject-matter 
and  of  the  person ;  that  there  is  a  distinction 
to  be  recognized  between  the  subject-matter 
and  venue.  And  for  the  purposes  of  this  case 
it  may  not  be  necessary  to  enter  into  any 
discussion  of  this  distinction.  We  under- 
stand that  this  statute  clearly  indicates  that 
where  the  district  court  and  the  county  court 
have  concurrent  Jurisdiction,  the  court  which 
first  obtains  Jurisdiction  of  a  case  will  hold 
It  to  the  exclusion  of  the  oth&e.  So,  where 
the  county  court  and  the  Justice  court  or 
other  inferior  court  may  have  concurrent 
Jurisdiction,  the  court  first  obtaining  Juris- 
diction shall  hold  it  This  statute  has  gona 
to  the  extent  of  making  that  Jurisdiction  ex- 
clusive, so  far  as  holding  the  party  for  trial. 
It  Is  not  clear  to  our  minds  that  this  statute 
does  not  embody  the  further  Idea,  that  if 
the  district  court  shall  have  obtained  Juris- 
diction of  the  person  rightfully,  it  will  hold 
it  to  the  exclusion  of  any  other  district  court 
Article  240,  Code  Cr.  Proc.  1895,  provides  the 
offense  of  embezzlement  may  be  prosecuted 
In  any  county  In  which  the  offender  may  have 
taken  or  received  the  property,  or  through  or 
Into  which  he  may  have  undertaken  to  trans- 
port It  Article  235  provides  :  "Where  prop- 
erty Is  stolen  in  one  county  and  carried  off 
by  the  offender  to  another,  be  oiay  be  prose- 
cuted, either  In  the  county  where  he  took  tha 
property  or  In  any  other  county  through  or> 
into  which  he  may  have  carried  the  same."- 
Of  course  these  statutes  apply  to  the  venue 
In  the  prosecution  of  the  offenses  of  theft  and 
embezzlement  and,  by  their  express  terms, 
parties  guilty  under  either  statute  may  be 
indicted  under  the  terms  of  that  statute.  If 
the  party  Is  charged  with  theft  he  may  be 
Indicted  in  the  county  where  the  property  Is 
taken  or  in  any  county  through  which  he  may 
have  carried  It  or  the  county  into  whldi  he 
may  have  carried  it  and  the  district  court 
would  have  Jurisdiction  of  the  Indictment 
in  any  of  those  coimties  where  a  bill  of  bi- 
dictment  is  returned.  So,  under  the  statute 
In  regard  to  embezzlement  the  court  into 
which  the  Indictment  may  be  returned  may 
have  Jurlsdlcti<»i  imder  the  terms  of  the  stat- 
ute. But  this  language  does  not  provide  that 
the  party  shall  be  Indicted  or  even  may  be 
indicted  in  every  county  where  he  has  been 
in  possession  of  the  property.  The  question 
of  jurisdiction  in  a  qualified  sense  applies  as 
well  in  matters  of  venue  as  in  regard  to  sub- 
ject-matter.    Bvery  district  court  in  Texas 
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would  bare  Jurisdiction  of  the  crime  of  theft 
of  a  hone  or  the  embesKlement  of  a  horse, 
because  both  are  felonies.  But  the  Jurisdic- 
tion of  that  court  cannot  attach  until,  first, 
the  property  has  been  within  the  terms  of 
the  statute  In  the  county;  and  second,  that 
the  Indictment  has  been  preferred.  It  takes 
these  Bt^w,  at  least  the  return  of  the  Indict- 
ment, to  attach  the  Jurisdiction  of  a  district 
court 

In  SQhlndler's  Case,  15  Tex.  App.  804,  It 
was  held  that  a  party  could  not  set  up  a 
qteclal  plea  In  bar  of  a  prosecution  In  one 
county,  where  a  prerlous  Indictment  for  the 
same  otteaae  had  been  preferred  In  another 
county.  An  Inspection  of  the  case  will  show 
that  the  only  reason  assigned  was  that  the 
statute  did  not  authorise  this  character  of 
special  plea.  The  court  deciding  that  case 
was  constituted  of  great  lawyers,  recognized 
by  the  bar  of  this  state  as  being  of  the  high- 
est order  of  ablllly,  and  tbe  writer  of  that 
opinion  (Judge  Hurt)  was  a  conspicuous 
member  of  that  court  That  case  has  been 
followed  by  other  cases,  which  are  not  here 
5>eciflcany  mentioned.  We  do  not  believe 
the  Schlndler  Case  Is  correct  While  It  is 
true  that  the  statute  does  not  specifically 
authorize  such  a  plea  in  bar,  that  proposition 
does  not  meet  the  question  as  we  view  it 
There  are  many  questions  where  special 
pleas,  demurrers,  and  matters  of  that  sort 
are  not  specially  provided  by  statute,  nor 
do  we  think  It  requisite  that  they  should 
be.  Our  courts  have  been  forced  to  hold 
that  the  question  of  Jeopardy,  although  not 
provided  as  a  special  plea.  Is  one  by  reason 
of  the  OonsUtntton,  and  the  courts  have  gone 
further  and  held  that,  wherever  constitu- 
tional rights  are  Involved,  the  accused  is 
authorised  to  interpose  special  pleas.  The 
extent  to  which  article  235,  supra,  goes  Is  to 
confer  Jurisdiction,  so  far  as  venue  is  con- 
cmied,  upon  the  district  court  In  any  coun- 
ty from  which  a  horse  is  stolen,  or  through 
or  Into  which  the  taker  may  have  carried 
It  after  being  so  stolNL  It  does  not  require, 
either  dlrectiy  or  Indirectly,  that  he  shall  be 
Indicted  In  each  of  these  counties.  Nor  does 
It  provide  that  he  may  be  indicted  In  more 
than  one  of  such  counties.  It  simply  con- 
fers Jurisdiction  upon  the  district  court  of 
aacb  counties  to  entertain  the  trial  upon  in^ 
dlctment  The  rule  is  well  recognized  in 
civil  matters,  where  different  counties  may 
entertain  venue,  that  the  county  where  the 
suit  is  first  brought  will  maintain  this  Ju- 
risdiction to  the  exclusion  of  the  other  coun- 
ties, and  this  under  statutes  similar  to  tliose 
in  regard  to  theft  and  «iibezzlement  atxtve 
cited.  Tliere  can  be  no  substantial  differ- 
ence in  the  construction  of  statutes  In  regard 
to  civil  and  criminal  cases,  in  regard  to  ven- 
ue, unless  those  statutes  expressly  have  dif- 
ferent provisions.  But  where  they  are  sub- 
stantially the  same  In  regard  to  conferring 
authority  upon  the  different  counties  to  en- 
tertain such  veaue  or  Jurisdiction,  the  con- 


struction will  be  the  same  In  both  dvil  and 
crlmlnaL  It  does  not  require  authority  to 
support  the  proposition  in  regard  to  dvii 
cases.  They  are  numerous  in  this  state. 
To  give  a  construction  to  articles  235  and 
240,  supra,  that  would  authorize  the  indict- 
ment of  a  party  in  a  great  number  of  conn- 
ties  for  the  same  offense,  would  certainly,  to 
say  the  least  of  it  prove  more  than  a  hard- 
ship to  such  parties  as  may  be  charged  with 
crime,  especially  when  he  could  only  be  tried 
in  one  of  such  counties.  To  illustrate,  a 
horse  is  taken  hi  Texarkana,  Bowie  county, 
and  is  carried  by  the  thief  on  board  a  car 
on  the  International  &  Great  Northern  Rail- 
road, through  Texas  and  into  Mexico  at  La- 
redo. This  would  authorize  indictment 
against  the  party  in  every  county  from  the 
starting  point  to  where  the  train  passes 
across  the  Texas  t>order.  Kach  one  of  these 
would  require  a  bond.  This  would  be  tanta- 
mount in  nearly  all  cases  to  a  refusal  of 
ball  and  for  only  one  offense,  while  he  could 
not  be  tried  in  but  one  of  said  counties,  be- 
cause a  conviction  or  acquittal  in  either  of 
the  counties  would  at  once  bar  tbe  further 
prosecution  in  all  of  the  remaining  cojintles. 
Under  the  dvlI  statute  a  case  of  damage 
against  the  same  railroad  might  be  brought 
In  any  county  through  which  it  runs,  yet  our 
courts  hold  that  the  county  In  which  the 
suit  Is  brought,  or  to  which  its  Jurisdiction 
attaches  by  reason  of  tlie  bringing  of  such 
suit  will  hold  It  to  the  exclusion  of  the 
others;  that  Is,  where  the  parties  interpose 
their  plea.  We  therefore  believe  that,  Hart- 
ley county  having  acquired  Jurisdiction  of 
the  case  and  appellant  asserting  his  right 
to  be  tried  in  that  county,  by  reason  of 
the  prior  Indictment  his  contention  should 
have  been  sustained.  But  we  do  not  Iiold 
that.  If  he  had  not  inteiposed  his  plea,  the 
Judgment  of  Dallam  county  would,  there- 
fore, be  Illegal.  The  party  under  such  cir- 
cumstances must  assert  what  he  believes 
to  be  his  legal  rights  in  the  premises,  and  he 
can  waive  venue  In  matters  of  this  sort  as 
well  as  he  could  In  dvil  cases.  By  operation 
of  this  decision  Schlndler's  Case,  supra,  and 
that  line  of  cases  will  be  construed  as  over- 
ruled. 

Judgment  is  reversed,  and  the  cause  Is  re- 
manded. 


BINK  V.  STATE. 

(Court  of  Oiminal  Appeals  of  Texas.    Nov.  28, 
1906.    Rehearing  Denied  Dec.  10,  1906.) 

1.  Cbiuinal  Iaw— Appeal— Bill  of  Excep- 
tions—Time  FOB  Filing. 

Under  Code  Cr.  Proc.  1805,  art  621,  pro- 
viding that  an  order  granting  or  refusing  a 
change  of  venue  shall  not  be  revised  on  appeal, 
unless  the  facts  on  which  it  is  based  are  pre- 
sented in  a  bill  of  exceptions  filed  at  the  term 
of  court  at  which  the  order  was  made,  a  bill 
of  exceptions  on  refusal  of  a  change  of  venue, 
filed  after  the  term,  will  not  be  considered  on 
appeal,  notwithstanding  Oen.  Laws  1005,  p.  219, 
c.  112,  making  a  report  of  a  court  stenognipher. 
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when  filed  and  approved,  a  itatement  of  facts  of 

the  oral  evidence  in  tlie  caae. 

2.  Ihdiotmbrt  —  FoBicAL  Sequuixu  —  Oon- 

OLUSION. 

An  indictment  containing  two  counts  need 
not  conclude  each  count  "against  the  peace  and 
dignit;  of  tlie  state,"  It  being  sufficient  if  the 
last  count  has  that  conclusion. 

SBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  27,  Indictment  and  Information,  {  124.] 

S.  Saio!— ELECnoR  BXTWEBN  Counts. 

In  an  indictment  charging  the  same  trans- 
action as  theft  and  swindling,  in  two  counts, 
there  was  no  error  in  refusing  to  require 
the  state  to  elect  between  the  counts,  and  in 
applying  a  general  verdict  of  conviction  to  the 
first  count  for  theft 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  81  438r- 
447.] 

4.  Laboent  —  EuaiENra  or  Ofrrbb  —  False 
Pbetenseb. 

Where  defendant  and  another  obtained 
money  from  the  prosecutor  nnder  the  false  pre' 
tense  that  defendant  had  his  father's  corpse 
on  the  train,  and  that  they  were  about  to  put 
it  off  because  the  express  diarges  had  not  been 
paid,  and  that  he  would  have  plenty  of  money 
when  he  got  to  his  destination,  and  that  he  had 
a  check  he  could  cash  at  a  point  further  down 
the  road,  his  offense  was  swindling,  and  not 
theft 

Appeal  from  District  Court,  Lamar  Conn- 
iy;   Ben   H.    Denton,    Judge. 

Jack  Blnk  was  convicted  of  theft,  and  ap- 
peals   Reversed  and  remanded. 

See  98  8.  W.  249. 

H.  B.  Birmingham  and  D.  K.  FooBbee,  for 
appellant  Dare  Wataon,  R.  L.  Lattlmore, 
Co.  Atty.,  and  J.  H  Tantls,  Asst  Atty.  Geo., 
for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  the  theft  of  property  from  M.  S.  Holder, 
over  the  value  of  $50.  and  his  punisbment 
assessed  at  confinement  In  the  penitentiary 
for  a  term  of  five  years;  hence  this  appeal. 

Appellant  made  a  motion  for  a  change  of 
venue,  based  on  both  phases  of  tbe  statnte, 
to  wit,  that  there  was  so  great  a  prejudice 
In  the  county  as  that  be  could  not  get  a  fair 
and  Impartial  trial,  and  that  there  existed 
in  the  county  a  formidable  combination  of 
Influential  citizens,  etc.  This  was  contested 
by  the  state  and  a  good  deal  of  evidence 
adduced  pro  and  con  on  the  subject  How- 
ever, tbe  bill  of  exceptions,  embodying  the 
evidence  adduced  on  the  question,  was  filed 
after  the  adjournment  of  the  term  of  the  court, 
though  within  tbe  20  days  allowed  after  the 
term  in  which  to  file  statement  of  facts  and 
bill  of  exceptions.  The  term  adjourned  on 
May  26,  1906,  and  this  bill  of  exceptions  was 
filed  on  June  12th,  which  was  after  tbe 
adjournment  of  tlie  term.  The  Assistant  At- 
torney General  objects  to  the  consideration 
of  the  same  as  a  bill  of  exceptions  to  the 
action  of  the  court  overruling  the  motion 
for  change  of  venae  on  tbe  ground  that  tbe 
same  was  not  filed  during  the  term  as  re- 
quired by  our  statute  and  decisions  on  the 
subject.  In  accordance  with  our  construc- 
tion of  the  statute,   the  contention  of  the 


state  is  correct  Cortes  ▼.  State,  66  S.  W. 
463,  4  Tex.  Gt  R^.  1;  Wallace  ▼.  States 
46  Tex.  Or.  R.  341,  81  S.  W.  966;  Lax  y.  State, 
46  Tex.  Cr.  R.  628,  79  8.  W.  678,  and  antlKKl- 
tles  tiiere  cited.  In  Oortez  r.  State,  supra, 
the  bill  of  exceptions  embracing  the  evidence 
beard  on  the  motion  for  change  of  venne  was 
filed  in  connection  with  tiie  statennent  ot 
facts,  which,  under  tbe  order  of  tiie  court, 
was  filed  after  the  term.  It  was  held  in 
that  case,  following  the  authorities,  article 
621,  Code  Or.  Proc.  1891,  controlled  tbe  bUI 
of  exertions  relating  to  a  change  of  venne, 
and  this  required  that  the  bill  of  exceptions 
embodying  the  statement  of  facts  to  the  ac- 
tion of  the  court  overruling  the  motion  for 
change  of  venue,  according  to  tbe  terms  of 
the  statute,  should  be  prepared,  signed,  ai>- 
proved,  and  filed  at  tbe  tenn  of  the  court 
at  which  said  order  was  made.  It  was  held 
in  Lax  V.  State  and  Wallace  t.  State,  sopra. 
that  tbe  subsequent  act,  allowing  20  days 
within  which  to  file  bill  of  exceptions  as  well 
as  tbe  statement  of  facts,  did  not  change 
the  rule  with  reference  to  a  bill  of  exceptions 
taken  to  the  refusal  of  the  court  to  diange 
tbe  venne,  made  under  article  621  relating 
to  that  subject  However,  a  new  questton 
presents  Itself  here,  inasmuch  as,  since  the 
decision  of  tbe  two  cases  above  referred  to, 
the  Twoity-Nintb  Legislature  (Oen.  Laws 
1906,  pw  219,  c.  112)  passed  the  stenogra- 
pber's  act,  relating  to  statement  of  fajcts  and 
bills  of  exception.  That  statute  has  been 
construed  In  Mundine  v.  State,  as  well  as  tbe 
Taft  and  Baker  Cases,  decided  at  the  presoit 
term,  and  It  was  there  held.  In  <»der  for  an 
appellant  to  take  advantage  of  a  stenogra- 
pher's report  as  a  statemoit  of  facts,  be  most 
comply  with  the  rule  relating  to  tbe  flllns 
of  statements  of  facts,  and  file  such  stmo- 
graphlc  report  of  tbe  evidence  within  20 
days.  If  such  order  be  granted  by  the  court. 
No  question  was  raised  in  those  decisions 
with  regard  to  a  statement  of  facts  involTlng 
a  bill  of  exceptions  to  tbe  refusal  of  the 
court  to  change  the  venue.  We  now  bold 
that  there  Is  nothing  in  said  stenographw^ 
act  that  militates  against  tbe  view  hereto- 
fore taken  by  this  court  In  the  construction 
placed  on  article  621,  Code  Cr.  Proc.  1895,  re- 
quiring a  bill  of  exceptions  relating  to  the 
overruling  of  a  motion  to  change  the  venue. 
Section  5,  p.  220,  of  said  act  proyides:  "In 
case  an  appeal  is  taken  from  the  judgment 
rendered  in  said  case,  said  original  stenog- 
rapher's transcript  shall  be  sent  up  as  the 
record  of  said  cause,  as  tbe  report  of  the  tes- 
timony tbereln,"  etc.  While  this  stoiogra- 
pber's  report  may  be  adopted  and  embraced 
in  a  bill  of  exceptions,  it  is  placed  on  the  same 
basis  as  any  other  statement  of  facts  embodi- 
ed In  said  bill  of  exceptions,  and  the  rule 
regulating  the  some,  according  to  article  621, 
is  not  changed  by  said  stenographer's  act,  but 
is  controlled  by  article  621 ;  that  la,  the  facts 
upon  which  tbe  action  of  the  court  with  refer- 
ence   to    such    motion    Is    based   mnst    be 
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presented  1b  a  bill  of  exceptions  prepared, 
signed,  approved,  and  filed  at  the  term  of 
the  conrt  In  wbldi  soch  order  was  made. 
There  being  no  sufficient  bill  of  exceptions 
relating  to  the  action  of  the  conrt  oyermllng 
the  motion  for  change  of  venue,  the  same 
cannot  be  considered.  However,  Inasmuch  as 
this  case  must  be  reversed  on  another  prop- 
osition. If  the  same  facts  are  presented  on 
another  trial,  we  suggest  that  the  venue 
be  changed. 

This  Is  the  second  appeal  of  this  case  (BInk 
▼.  State,  88  S.  W.  1077, 14  Tex.  Ot  Bep.  1011), 
and  is  a  c<HnpanIon  case  to  that  of  Daven- 
port, alias  Dampers,  v.  State,  89  S.  W.  1077, 
14  Tex.  Ct  Rep.  268,  where  the  facts  are 
detailed. 

Appellant  made  a  motion  to  quash  the 
Indictment  on  the  ground  that  the  same  was 
In  two  counts  and  failed  to  separate  the 
charge  of  theft  from  the  charge  of  swindling 
by  distinct  counts,  because  the  count  at- 
tempting to  charge  theft  does  not  conclude 
"against  the  peace  and  dignity  of  the  state," 
and  because  the  representations  alleged  to 
have  been  made  are  not  such  as  would  Induce 
any  ordinary  person  to  part  with  his  prop- 
er^. We  do  not  believe  that  any  of  these 
objections  are  well  taken.  It  la  not  neces- 
sary that  the  first  count  should  have  con- 
cluded against  the  peace  and  dignity  of  the 
state.  The  last  count,  which  concluded  the 
Indictment,  had  suCb  conclusion,  and  this 
was  sufficient 

AppelLint  presented  a  motion  to  require 
the  state  to  elect  on  which  count  It  would 
prosecute  the  case.  This  the  court  declined 
to  do,  and  submitted  both  counts  to  the  Jury, 
and  they  returned  a  general  verdict,  and 
the  court  applied  the  verdict  to  the  first  count 
for  theft  In  this  there  was  no  error.  Both 
counts  charged  the  same  transaction,  and  the 
state  was  not  required  to  elect.  Moore  v. 
State,  37  Tex.  Gr.  R.  G62,  40  &  W.  287;  Keeler 
V.  State,  16  Tex.  App.  Ill;  Welhousen  v. 
State,  80  Tex.  App.  623,  18  S.  W.  900;  Sha- 
man T.  State,  84  Tex.  Cr.  R.  00,  29  S.  W.  100. 

We  further  bold  that  It  was  not  necessary 
tor  the  court  to  specifically  instmct  the 
Jury  with  reference  to  the  matter  of  reason- 
able doubt  In  weighing  the  declarations  of 
Davenport,  alias  Dampers,  alleged  to  have 
been  made  lu  the  absence  of  appellant  As 
we  recall  the  evidence  all  of  the  acts  and 
declarations  of  Dampers  which  were  intro- 
duced In  evidence  were  a  part  of  the  trans- 
action when  both  parties  were  present 

The  material  question  Is  whether  this  con- 
viction can  be  sustained  for  theft  Appellant 
contends  that  It  cannot ;  that  If  he  is  guilty 
of  any  offense  It  Is  swlndlhig,  and  not  theft 
Inasmuch  as  the  evidence  without  controversy 
shows  that  the  fee  In  the  property  was  ac- 
quired by  him  by  means  of  a  false  pretext 
and  not  the  mere  possession  of  the  property. 
We  understand  our  decisions  aa  this  point  to 
bold  that  the  acquisition  of  the  title  to  the 
property — ^tfaat  Is,  the  fee  In  the  proper^ — 

98S.W.-66 


if  It  is  acquired  by  means  of  the  false  pre- 
text. Is  swindling,  whereas  If  the  mere  pos- 
session of  the  property  is  parted  with  by 
means  of  the  false  pretext  It  is  theft  Arti- 
cles 861.  674,  Penal  Code  1895 ;  State  v.  Vldc- 
ery,  19  Tex.  328;  May  v.  State,  15  Tex.  App. 
430;  Sims  v.  State,  28  Tex.  App.  447,  13 
S.  W.  683;  Price  v.  State,  94  8.  W.  901,  14 
Tex.  Ct  Rep.  876;  CSurtls  v.  State,  31  T«c. 
Or.  R.  89,  19  S.  W.  601;  Johnson  v.  State,  46 
TBx.  Cr.  R.  415,  80  S.  W.  621.  Article  947, 
Pen  Code  1895,  provides:  Where  money,  etc., 
ot  other  articles  of  value,  are  obtained  In  sncta 
manner  as  to  come  within  the  meaning  of 
theft  or  some  other  offense  known  to  the 
law,  the  rules  herein  prescribed  with  re- 
gard to  swindling  shall  not  be  understood  to 
take  any  such  case  out  of  the  operation  of 
the  law  which  defines  any  eadi  other  offense. 
This  article  has  been  cmistrued  to  mean  that 
where  the  facts  show  a  theft  and  not  a 
swindle,  the  prosecution  must  be  for  the 
theft ;  and  It  Is  only  In  such  cases  where  the 
facts  show  that  It  Is  a  swindle,  and  does 
not  come  within  the  meaning  of  theft  that 
a  prosecution  for  swindling  can  be  main- 
tained. Wltherspoon  v.  State  (Tex.  Cr. 
App.)  87  S.  W.  483;  Hlrshfleld  v.  State,  11 
Tex.  App.  207.  These  cases  seem  to  ques- 
tion or  overrule  Sims  v.  State,  21  Tex.  App. 
649,  1  S.  W.  405.  Assumhig  that  our  deci- 
sions state  the  distinction  between  theft  and 
swindling  and  announce  a  correct  rule,  was 
this  a  case  of  theft?  The  evidence  shows, 
without  controversy,  that  appellant  and  his 
companion  obtained  some  $76  from  the  prose- 
cutor, under  the  false  pretense  that  appel- 
lant had  his  father's  corpse  on  the  train,  and 
that  they  were  about  to  put  It  off  because 
the  express  charges  had  not  been  paid,  and 
stated  that  he  would  have  plenty  of  money 
when  he  got  to  his  destination,  and  that  he 
had.  a  check  he  could  cash  at  a  point  further 
down  the  road.  This  che<^  he  exhibited  and 
gave  to  prosecutor,  who  handed  blm  $76, 
which  he  agreed  to  return  when  they  reached 
Springfield.  The  money  was  parted  with  by 
prosecutor  to  appellant  to  enable  him,  as 
prosecutor  believed,  to  pay  the  express  agent 
the  express  diarges  on  the  corpse.  We  be- 
lieve that  this  was  parting  with  the  title  In 
the  particular  mcmey  and  not  merely  with 
the  possession  thereof.  The  state  insists 
that  there  Is  a  difference  Itetween  loaning 
money  and  other  property;  that  although 
the  same  money  is  not  expected  to  be  re- 
turned, the  same  amount  Is  to  be  returned, 
and  this  Is  a  mere  loan  of  the  article,  and  is 
not  parting  with  the  fee  or  title  in  the  par- 
ticular money.  On  this  subject  we  are  re- 
ferred to  Porter  v.  State,  23  Tex.  App.  295, 
4  S.  W.  889 ;  Randall  v.  State  (Tex.  Cr.  App.) 
70  S.  W.  968;  Flynn  v.  State  (Tex.  Cr.  App.) 
88  8.  W.  206>  We  do  not  believe  any  of  these 
cases  support  the  state's  contentlmi.  It  will 
be  seen  In  the  Porter  Case  the  court  recog- 
nized the  distinction  in  the  charge.  The 
diarge  submitted  to  the  Jury,  If  the  parties 
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represented  to  Toland,  proaecator,  that  thej 
desired  bis  money  for  a  temporary  nse  In  the 
game  In  wUcb  they  were  then  engaged,  etc, 
and  that  they  wonid  return  the  same  monej 
they  might  receive  from  him  when  said  game 
waa  ended,  ete,  that  It  would  be  theft  So 
In  Bandall'a  Gaae,  appellant  r^resented  that 
he  would  return  the  same  money  at  the 
end  of  the  game.  Flynn's  Case  ahowa  that 
prosecutor  parted,  not  with  the  title  In  the 
money,  but  with  the  poesesslon  thereof,  for 
the  purpose  of  getting  it  changed.  The  ex- 
cess over  hla  purchase  was  to  be  returned. 
And  K>  in  this  case,  merely  the  possession 
wag  parted  with  for  the  purpose  of  getting 
the  money  dianged.  The  theft  conBlated 
in  what  la  termed  in  that  case  "short  chan- 
ging." None  of  these  cases  support  appel- 
lant's taiaiatence,  and  none  of  them  orerrule 
the  decisions  of  this  court  or  make  any  di»- 
tinctlon  between  money  and  any  other  char- 
acter of  iffoperty.  Of  course.  If  the  money 
itself,  wlilcb  is  acquired,  la  to  be  returned, 
it  would  be  a  caae  where  the  possession  of 
the  specific  property  merely  waa  parted  with 
and  would  constitute  theft  But  if,  as  in 
this  case,  where  prosecutor  parted  with  hla 
money  not  expecting  to  get  that  money  ba(± 
again,  but  beliering,  as  far  as  he  was  con- 
cerned, that  it  would  be  appropriated  by  ap- 
pellant to  pay  the  express  agent  the  express 
charges  for  carrying  the  corpse,  he  expected 
appellant  to  repay  him  tor  the  money  loaned 
— that  is,  to  pay  him  in  tome  other  money — 
and  he  gave  him  a  £he<^,  as  appellant  be- 
lieved, in  order  to  assure  him  that  he  would 
repay  tbe  money.  >  This  case  comes  clearly 
witliin  the  line  of  cases  holding  that  this  was 
a  swindle  and  not  a  theft  If  said  cases  are 
to  be  upheld,  and  not  overruled,  there  is  no 
alternative  but  to  reverse  this  case. 

Because  In  our  opinion  this  was  a  case  of 
swindling  and  not  of  theft,  tbe  judgment  is 
reversed,  and  the  cause  remanded. 


WINSLOW  V.  STATB 
(Oonrt  of  Criminal  Appeals  of  Texas.    Dec.  8, 

1.  Gbiuinal  Law  —  Habmxess  EIbbob  —  Bvi- 
DBNCK  or  Othxb  Offknse. 

Admission  of  evidence,  on  a  prosecation 
for  violating  the  local  option  law,  that  1% 
hours  before  tbe  sale  for  which  defendant  was 
being  tried  he  sold  whisky  to  the  same  person, 
thongh  error,  it  not  showing  custom,  is  harm- 
less ;  proof  of  the  sale  charged  being  emphatical- 
ly established,  and  the  minimum  fine  being  as- 
sessed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  I/aw,  H  S137,  3143.] 

2.  Sauk— Biu.  of  Exceptiohb— Showing  Bb- 

BOB. 

From  a  bill  of  exceptions  reciting  merely 
that  defendant's  counsel  objected  to  remarks 
of  the  county  attorney  in  his  argument,  on  the 
ground  that  there  were  no  remarks  of  defend- 
ant's counsel  calling  for  them,  it  cannot  be  said 
tliat  the  remarks  were  not  provoked. 


&  Samb— Bekabkb  ot  Pbosboptiro  Atiob- 

RKT. 

Defendant  on  a  proseention  for  selling 
liqnor,  is  not  prejudiosd  by  the  statement  in 
argument  of  the  coonty  attorney  as  to  these 
"boot-leggers" ;  defendant  according  to  the  tes- 
timonjr,  having  gone  to  church,  and  taken 
whisky  out  of  his  pants,  and  sold  it 

Appeal  from  Trinity  County  Court;  C.  H. 
Crow,  Judge. 

John  Winslow  appeals  from  a  conviction. 
Affirmed. 

See  98  8.  W.  241. 

J.  B.  YantiB,  Asst  Atty.  Gen.,  tor  tb« 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  bis  pun- 
ishment fixed  at  a  fine  of  $25  and  20  days' 
confinement  in  tbe  county  jalL 

BUI  of  exceptions  No.  1  shows  that  tbe 
court  permitted  the  state  to  prove,  over  ap- 
pellant's objection,  by  Rolland  Dudley,  that 
about  1^  hours  prior  to  the  alleged  sale, 
for  which  appellant  was  on  trial,  he  (Dudley) 
bought  a  bottle  of  whisky  from  appellant 
to  which  appellant  objected  on  the  ground 
that  the  same  shows  a  separate  and  distinct 
sale,  and  showed  no  system  or  device  used  by 
defendant  The  minimum  fine  was  assessed. 
The  proof  of  the  sale  is  emphatically  estab- 
lished. We  do  not  Iielleve  that  under  these 
circumstances  the  evidence  of  a  previoas 
sale,  an  hoar  or  so  before,  by  the  same  de- 
fendant to  the  same  witness,  did  or  could 
Injure  appellant  In  this  case.  Of  course,  it  la 
not  permissible  to  prove  separate  and  dis- 
tinct offenses  in  a  prosecution  for  either,  un- 
less they  show  system,  or  go  to  illustrate  and 
make  manifest  tbe  Intent  of  defendant  The 
court  in  his  charge  to  the  Jury  limits  this 
evidence  in  the  following  maner:  "You  are 
instructed  that  the  testlmmiy  admitted  l>e- 
fore  you  concerning  another  sale  by  defend- 
ant la  admitted  before  yon  not  as  any  evi- 
dence of  defendant's  guilt  In  this  case,  but 
is  admitted  before  you,  to  be  considered  by 
you,  and  to  be  given  such  weight  as  yoo 
may  deem  It  entitled  to^  in  determining  de- 
fendant's habit  or  system,  if  any  there  was, 
regarding  the  sale  of  intoxicating  liquor, 
and  for  no  other  purpose  whatsoever."  This 
charge,  as  stated  above,  waa  erroneous. 
There  appeared  to  l>e  no  system  about  the 
sale,  except  a  straight  sale  of  the  whisky; 
no  device  under  which  the  sale  was  attempt- 
ed to  be  covered,  except  the  fact  that  ap- 
pellant claimed  that  he  was  acting  as  the 
agent  of  a  third  party  in  making  the  pur- 
chase as  agent  for  the  defendant  The  court 
properly  submitted  the  question  of  agency  to 
the  jury.  In  view  of  the  minimum  punish- 
ment as  stated,  however,  we  do  not  believe 
this  is  such  error  as  was  calculated  to  In- 
jure the  rights  of  appellant 

Bill  No.  2  shows  that  appellant  complains 
of  the  following  language  of  the  county  at- 
torney in  his  argument  to  the  jury:  "The 
lawyers  defending  In  this  case  don't  care  if 
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the  proUbttioD  law  U  not  enforced  in  this 
conntT-,  but,  on  tbe  other  hand,  are  trying  to 
{Hrevent  Its  enforcement  by  every  means 
within  their  power."  Appellant  objected,  on 
the  gromid  tbat  there  was  no  evidence,  nor 
remarks  from  appellant's  counsel,  calling  for 
snch  remark  by  the  cotinty  attorney,  and 
such  argnment  only  served  to  prejudice  the 
mlnda  of  the  jury  against  defendant  Tbe 
court  approves  this  bill  without  any  qualifica- 
tion, and  leaves  us  to  pass  upon  the  mattM* 
as  therein  stated.  The  fact  that  counsel  ob- 
jects to  a  remark  on  the  ground  that  appel- 
lant's counsel  had  made  no  remark  to  provoke 
sndi  Btatemoit  of  the  county  attorney  would 
merely  be  his  objection  to  the  argument, 
and  not  a  certification  by  the  court  to  the 
fact  that  there  was  no  provocation  on  his 
part  that  caused  the  remark.  In  the  light 
of  thU  bin,  we  cannot  say  whether  the  re- 
mark was  provoked  or  not. 

Bill  No.  3  shows  that,  in  arguing  the  case, 
the  county  attorney  used  this  language: 
"The  defense  In  this  case  Is  a  hatched-up 
one.  I  do  not  mean  by  that  that  these  law- 
y«8  defending  in  this  case  have  assisted  In 
hatching  K  up ;  but  these  'boot-leggers'  know 
as  much  about  snch  defenses  as  a  lawyer." 
To  which  remarks  counsel  objected,  on  the 
ground  that  there  was  no  evidence  to  the 
eftect  that  defendant  was  a  "boot-legger,"  and 
snch  remarks  (Mily  tended  to  prejudice  the 
mind  of  the  jury  against  defendant  The 
rec<N^  and  bill  are  both  silent  as  to  what  Is 
meant  by  a  "boot-legger."  We  know  of  no 
law  that  authorizes  us  to  take  judicial  knowl- 
edge as  to  what  It  means.  If  by  "boot-legger" 
Is  meant  that  a  party  goes  to  church,  and 
pulls  whisky  out  of  his  pants,  and  sells  It; 
then  defendant  according  to  the  evidence^ 
was  a  boot-legger.  If  It  means  that  he  had 
to  pull  it  out  of  his  boot  then  he  was  not  a 
boot-legger.  We  cannot  see  how  such  stat»- 
ment  Injured  appellant 

The  fourth  bill  also  complains  of  the  ar- 
gument of  the  county  attorney.  The  ex- 
planation of  the  court  to  this  bill  shows  that 
the  argument  of  the  coimty  attorney  was  noth- 
ing but  a  retort  and  reply  to  what  appel- 
lant's counsel  had  stated. 

We  hare  examined  the  recwd  carefnlly, 
and  In  our  opinion  there  is  no  such  error  as 
authorizes  this  court  to  reverse  the  case. 

The  Judgment  is  affirmed. 


FIELDS  V.  STATE. 
(0>nrt  of  Criminal  Appeals  of  Texas.    Dec.  5, 

1.   GalHINAI.  IiAW  —  IBSXTU  —  BUBICI88I0R  — 

Pbbjttdiok. 

In  a  prosecution  for  violatine  the  local 
option  law.  defendant  was  not  ptejudioed  by 
an  instruetion  that  if  defendant  was  acting  as 
the  agent  of  the  prosecutor  in  an  effort  to  pni^ 
diase  the  whisky,  defendant  was  not  gnllty; 
bnt  if  he  aided  and  abetted  the  seller  of  the 
whisky,  he  would  be  gnilty,  though  the  evi- 
dence did  not  raise  the  Issae  thereby  presented. 


2.  iRTOXTCATIIfa  IJQV0I»— WBOROrUL  BaIM— 
DK7BR8E»— iRSTBUCnONB. 

In  a  prosecntiMi  for  violating  the  local 
option  law,  defendant  might  be  equally  cuilty 
if  he  acted  as  a  clerk  of  the  seller,  whether  he 
owned  any  Interest  in  the  whisky  or  not. 

[Hid.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  29,  Intoxicating  Uquors,  {1  187,  188.] 

Appeal  from  Smith  County  Court;  &  A. 
Lindsey,  Judge. 

Walter  Fields  was  convicted  of  violating 
the  local  option  law,  and  be  appeals.  Af- 
firmed. 

B.  B.  Bealrd,  for  appellant  J.  B.  Tantis, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment fixed  at  a  fine  of  $25  and  20  days  in 
jail. 

The  evidence  is  undisputed  that  prosecut- 
ing witness  Carter  swore  that  appellant  and 
Jack  Freeman,  acting  together,  sold  him  a 
bottle  of  whisky.  It  Is  agreed  that  local  op- 
tion  is  in  force  in  Smith  county.  Although 
the  record  is  in  this  condition,  the  court  sub- 
mitted to  the  jury,  if  appellant  was  acting  as 
the  agent  of  Carter  in  an  eftort  to  purchase 
the  whisky  to  find  him  not  guilty;  but  if  he 
aided  and  abetted  Freeman  in  the  sale  of  the 
whisky,  he  would  be  guilty.  We  hardly  be- 
lieve that  this  issue  was  in  the  case,  though 
It  Is  a  matter  of  which  appellant  cannot 
complain. 

Appellant  requested  the  court  to  charge  the 
jury  as  follows:  "You  are  further  charged, 
before  yon  will  be  authorized  to  find  defend- 
ant gnllty,  the  evidence  must  show  beyond  a 
reasonable  doubt  that  the  whisky  delivered 
by  Jack  Freeman  to  witness  W.  C.  Carter 
belonged  to,  or  that  some  part  of  It  or  in- 
terest in  it  belonged  to  defendant  and  that 
he  sold  it  or  agreed  to  the  sale  of  it  by  said 
Jack  Freeman  for  some  valuable  considera- 
tion received  or  to  be  received  by  him,  and 
unless  said  facts  are  proved  to  your  satisfac- 
tion beyond  a  reasonable  doubt,  you  should 
acquit  defendant;  and  a  mere  suspicion  tbat 
defendant  is  guilty  will  not  be  sufficient  to 
authorize  you  to  find  him  guilty,  but  his 
guilt  must  first  be  proved  to  your  satisfac- 
tion by  competent  evidence  to  your  satisfao- 
tion  beyond  a  reasonable  doubt"  There  is  no 
evidence  authorizing  this  charge.  Besides, 
it  is  not  the  law  under  any  facts.  If  appel- 
lant assisted  in  the  sale  of  the  whisky, 
whether  he  owned  any  interest  in  it  or  not 
he  might  have  been  a  clerk  or  temporary 
hireling,  and  still  be  guilty  of  selling  whisky. 
A  party  can  sell  through  an  agent  or  an 
agent  can  assist  the  principal  in  making  the 
sale  in  violation  of  the  local  option  law, 
and  both  could  be  guilty.  So,  under  the 
facts,  we  do  not  find  any  evidence  requiring 
such  a  charge,  and  if  there  were  such  facts, 
the  charge  would  not  be  the  law. 

Appellant  also  Insists  that  the  evidence  is 
not  sufficient  to  support  the  verdict    In  our 
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opinion,  &e  evidence  ts  ample,  and  establlsb- 
es  an  uncontradicted  and  nncontroTerted  sale 
of  Uie  whisky  by  appellant  acting  witb 
Sack  Freeman. 

Finding  no  error  in  the  record,  tlie  Judg- 
ment la  affirmed. 


PHILLIPS  V.  STATE. 
(Conrt  of  CMminal  Appals  of  Texaa.    Dec.  12, 

1.  HomCIDK  —  DtIRO  DECULBATIOnS  —  CON- 
TElfPI.ATION  OF  DBATH— AH8WEB  TO  QUXB- 
TIONB  ABKED. 

In  a  proaecntion  for  homidde,  decedent'i 
djrtng  declarationa  made  in  contemplation  of 
appioacliing  death,  were  admiastble  thongb  made 
in  answer  to  qneationa  aalced,  where  such  ques- 
dona  did  not  auggest  anj  desired  anawer. 

[Ed.  Note.— For  caaes  in  iwint,  see  Cent.  Dig. 
vol.  26,  Homicide,  t  439.] 

2.  Saiie—Iksanitt— Caused  bt  Intozicantb 
and  mobphine. 

In  prosecntlon  for  homicide  where  the 
evidence  to  sustain  tiie  defease  that  aocnsed 
was  drank  and  insane,  Iwth  from  the  use  of 
whisky  and  morphine,  showed  that,  on  the 
evening  of  the  crime,  he  had  dmnk  heavily  of 
alcohol  mixed  with  water,  that  he  had  taken 
two  tablets  of  morphine  during  the  day  prior 
to  the  homicide,  and  had  l>een  using  the  drug 
for  some  time  prior  to  the  crime,  he  was  en- 
titled, under  article  41  of  the  Penal  Code  1895, 
relating  to  insanity  produced  by  intoxication 
as  a  defense  to  a  charge  on  insanity  produced 
by  the  recent  use  of  ardent  spirits  and  also 
to  a  charge  on  insanity  produced  by  morphine 
or  by  the  combined  use  of  morphine  and  ardent 
apirita. 

3.  SAin  —  DBTEnsKS  —  Inbanitt  —  Use  ot 

MOBFHIHE   AND    ABDBHT  SPHUTS. 

A  person  who  commits  a  homicide  while  ao 
insane  from  the  use  of  morphine  or  the  com- 
bined use  of  morphine  and  ardent  spirits  that 
tie  does  not  know  what  he  is  doing  at  the 
time,  or  that  what  he  doea  la  wrong,  inonld  be 
acquitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  44.] 

Appeal  from  District  Court,  Bosqoe  Coun- 
ty;   O.  L.  Lockett,  Judge. 

Jim  Phillipa  was  convicted  of  murder  in 
tbe  second  degree,  and  appeals.  Beversed 
and  remanded. 

Dillard  &  Word  and  Cureton  &  Cureton, 
for  appellant  J.  B.  Yantla,  Aast  Atty.  Gen., 
for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  bla 
punishment  fixed  at  confinement  in  the  penl- 
t^itlary  for  a  term  of  26  years;  hence 
tbls  appeal. 

This  is  the  second  appeaL  Pblllips  v. 
State  (Tex.  Cr.  App.)  94  8.  W.  1061.  The 
facts  briefly  'stated  show  that,  prior  to  the 
homicide,  appellant  and  deceased  were  on 
(tlendly  terms.  They,  together  witb  John 
Berry,  bad  epeat  the  night  before  at  a  place 
not  far  from  tbe  little  town  of  Eulogy,  with 
Hudson,  related  to  one  of  the  partleB.  In 
the  evening  of  the  next  day  they  were  re- 
turning to  Hudson's  to  spend  the  night 
They  bad  procured  some  alcohol,  and  were 


drinking  it  The  state's  theory  was  to  the 
effect  that  appellant  was,  perhaps,  under  the 
influence  of  alcohol,  and  without  any  provo- 
cation attacked  deceased  and  cut  him  with  a 
knife,  which  caused  bis  death.  At  tbe  same 
time  he  made  an  attack  on  Berry,  who  fled 
from  him.  Tbe  theory  of  appellant  was  to 
the  effect  that  he  was  laboring  under  tem- 
porary Insanity  produced  from  the  use  of 
morphine,  or  the  combined  use  of  morphine 
and  alcohol,  and  that  be  was  not  responsible 
for  his  act  Appellant  objected  to  the  intro- 
duction of  the  dying  declarationa  In  evidraice 
on  tbe  ground  that  deceased  waa  not  con 
scious  of  approaching  death,  and  that  he  waa. 
laboring  under  tbe  influence  of  narcotics  at 
the  time;  and  in  addition  that  said  declara 
tions  were  superinduced  by  questions  asked 
deceased.  We  do  not  believe  that  either  ol 
these  objections  are  well  taken.  Speart^ 
testimony  shows  very  clearly  that  deceased 
waa  conscious  of  approaching  death.  It  also 
occurs  to  UB  that  his  mind  was  In  proper 
condition  to  make  the  statement  in  regard 
to  the  killing.  It  does  not  appear  that  bis 
statements  were  Induced  by  any  questions 
calculated  to  make  a  particular  statement 
What  he  stated  was  mostly  of  a  negative 
character;  that  appelant  cut  him;  he  was 
not  doing  anything,  and  be  did  not  know 
what  he  cut  blm  for.  It  seems  that  what 
he  said  to  Spears  was  not  taken  down  In 
writing,  but  was  made  orally  that  night 
Subsequently,  on  tbe  next  day,  be  made  a 
statement  which  was  taken  down  in  writing. 
In  this  last  statement  it  appears  that  the 
questions  were  propounded  and  read  over 
to  the  witness  and  he  answered  them,  bat 
tbe  questions  do  not  appear  to  us  to  suggest 
any  desired  answer.  It  seems  to  us  that 
it  was  competent  for  the  witness  to  describe 
the  place  pointed  out  to  him  as  where  tbe 
homicide  occurred.  It  does  not  appear  to 
be  controverted  that  it  occurred  at  that  par- 
ticular place,  and  It  does  not  seem  to  us  to 
be  material  at  what  particular  point  it  did 
occur,  or  the  particular  nature  of  the  ground 
where  it  did  occur. 

One  of  appellant's  defsises  was  that  he 
was  drunk  and  insane,  both  from  tbe  use  of 
whisky  and  morphine.  His  own  testimony 
showed  that,  on  the  evening  in  question,  he^ 
deceased,  and  Berry  had  drunk  heavily  of 
alcohol  mixed  with  water,  and  he  showed 
by  his  own  testimony  that  he  bad  taken  two 
tablets  of  morphine  during  that  day  prior 
to  the  homicide.  By  bis  own  testimony 
and  that  of  one  or  two  other  witnesses  it 
was  aliown  that  .he  had  been  using  morphine 
for  some  time  prior,  and  that  the  effect  of 
whisky  and  morphine  was  to  render  him 
insana  On  this  sut^ect  tbe  court  charged 
the  Jury  as  follows:  "Ton  are  diarged  that 
intoxication  produced  by  the  voluntary  re- 
cent use  of  ardent  spirits  constitutes  no  ex- 
cuse for  the  commission  of  crime ;  however,  in 
a  case  where  the  defendant  is  accused  of  mur- 
der, as  In  the  case  before  you,  you  may  takr 


Digitized  by 


Google 


Tex.) 


ALLBN  T.  STATB. 


Into  consideration  the  mental  condition  of 
the  defendant  for  the  purpose  of  determining 
■what  itenalty,  If  any,  should  be  found  against 
him.  Tou  are  therefore  diarged.  If  joa 
'beMeve  beyond  a  reasonable  doubt  that  tb« 
defendant  killed  the  deceased,  as  charged 
In  the  indictment,  ijnless  you  believe  from 
the  evidence  that  he  was  insane  as  a  result 
ot  the  use  of  intoxicating  liquor  and  mor- 
phine and  by  the  Indulgrace  of  other  prac^ 
tlces,  or  was  of  such  low  order  of  mind,  to 
the  extent  that  he  did  not  know  the  differ- 
ence between  the  right  and  wrong  as  to 
the  particular  act  chargred  against  him,  b.b 
explained  In  the  next  preceding  paragraph 
of  this  charge,  even  though  you  should  be- 
lieve from  the  evidence  that  the  defendant 
was  Intoxicated  from  the  recent  use  of  ar- 
dent spirits,  that  fact  cannot  be  considered 
by  yon  In  mitigation  of  the  penalty,  unless 
the  said  intoxication.  If  any,  went  to  the 
extent  of  producing  temporary  insanity  at 
the  time  of  the  commission  of  the  ofllense, 
if  any;  and,  if  you  believe  that  said  Intoxi- 
cation, if  any,  did  go  to  the  extent  of  tem- 
porary insanity,  you  must  then  consider  the 
same  in  determining  the  penalty  that  yon  as- 
sess, if  any."  This  charge  is  objected  to, 
because  It  was  not  a  clear  and  affirmative 
diarge  on  the  subject,  is  confused  and  mis- 
leading. Under  article  41,  Pen.  Code  1896, 
and  the  decisions  interpreting  the  same, 
appellant  was  entitied  to  a  charge  on  insan- 
ity produced  by  the  recent  use  of  ardent 
spirits.  Appellant  having  been  acquitted 
of  murder  in  the  first  degree.  It  would  only 
go  In  mltlgatltm  of  the  penalty  that  the  Jury 
might  assess  against  appellant  If  they  found 
him  guilty  of  murder  in  the  second  degree 
or  manslaughter.  This  was  not  a  clear  enun- 
ciation of  the  law.  Besides  this,  appellant 
was  entitled  to  a  charge  on  insanity  produced 
by  morphine,  or  by  the  combined  use  of  mor- 
phine and  ardent  spirits.  In  such  case,  as 
we  understand  the  law,  if  he  was  insane 
from  the  use  of  morphine  or  from  the  com- 
bined use  of  whisky  and  morphine  to  such 
an  extent  that  he  did  not  know  what  he  was 
doing  at  the  time  of  the  alleged  homicide,  or 
did  not  know  what  he  did,  was  wrong,  he 
would  be  entitled  to  an  acquittal.  The  charge 
given  was  a  conglomeration  and  not  a  clear 
and  a£Brmative  charge  upon  any  of  the  sul>- 
Jects  above  indicated,  but  was  calculated  to 
confuse  and  mislead  the  Jury.  It  certainly 
did  not  give  them  a  clear  measure  as  to 
their  duty  In  the  premises.  For  a  discussion 
of  insanity  produced  by  the  use  of  morphine 
or  morphine  and  ardent  spirits  in  comblna- 
ti<»i,  see  EMwards  v.  State  (Tex.  Cr.  App.) 
43  8.  W.  112;  Burton  v.  State  (Tex.  Cr.  App.) 
81  8.  W.  742.  In  the  Edwards  Case,  supra. 
It  Is  held  that  our  statute.  In  reference  to 
ardent  spirits  and  Intoxication  produced 
thereby  has  no  relation  to  Insanity  produced 
by  morjdilne  or  other  drugs,  or  a  combina- 
tion of  such  drugs  and  whisky,  and  that  the 
defoise  under  such  proof  does  not  come  un- 


der our  statute  with  reference  to  ardent 
spirits,  but,  if  the  same  produces  such  In- 
sanity as  renders  a  person  hrreqwnslble — 
that  is  Incapable  of  knowing  and  understand- 
ing the  right  and  wrong  of  the  particular  act 
which  he  commits — he  Is  entitled  to  an  ac- 
quittal. Appellant  asked  charges  to  this 
effect  If  the  court  was  not  satisfied  with 
these,  be  should  have  himself  given  a  clear 
enunciation  of  the  law,  in  order  that  the 
rights  of  appellant  under  bis  defense  and 
the  proof  developed  by  him  in  that  regard, 
should  have  been  fully  protected.  The 
charge  heretofore  copied  did  not  do  this. 

Appellant  also  complains  of  the  coturt's 
charge  on  appellant  being  of  a  low  order  of 
intellect  to  such  an  extent  that  he  did  not 
know  right  from  wrong.  So  far  as  we  re- 
call the  evidence,  there  was  no  testimony 
indicating  this  character  of  defense.  The 
charge,  though  not  artistically  drawn,  was 
not  subject  to  the  criticism  of  appellant,  as 
we  do  not  believe  it  cast  the  burden  of 
proof  on  appellant  to  establish  beyond  a 
reasonable  doubt  that  he  was  of  such  low 
order  of  intellect  as  not  to  be  capable  of 
understanding  right  and  wrong  of  the  act 
alleged  to   have  been   committed  by   him. 

It  may  be  that  if  a  charge  on  the  subject 
of  insanity  had  been  properly  submitted  to 
the  Jury,  that  they  would  have  found  appel- 
lant was  not  insane  but  amenable  to  the  law. 
However,  this  is  purely  speculative.  When- 
ever the  accused  offers  testimony  of  such  a 
character  as  to  constitute  a  defense  to  the 
prosecution,  this  defense  should  not  be  with- 
held from  the  Jury,  but  appellant  Is  entitled 
to  the  benefit  of  It  in  a  dear  and  affirma- 
tive manner.  This  was  not  d<»e  in  this 
case. 

The  Judgment  is  accordingly  reversed,  and 
the  cause  remanded. 

BROOKS,  J.,  absent. 


AIXEN  V.  STATH. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  19, 

1.  Cbtwinat.  I/Aw  —  Appeax  —  Btatekent  or 
Facts— Insertion  or  Mattes  by  Cixkk, 

After  a  statement  of  facts  has  been  agreed 
on  and  approved  by  the  trial  judge,  it  is  not 
proper  for  the  clerk  to  insert  anything  into  the 
statement,  though  a  request  to  bim  to  do  so  was 
written  in  the  statement  of  facts. 

2.  Samb— Judicial   Notiok. 

On  appeal  from  a  conviction  for  a  violation 
of  the  local  option  law,  tbe  court  cannot  take 
judicial  notice  of  the  existence  of  local  option 
In  the  county. 

(Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  706.]    , 

Appeal  from  Van  Zandt  County  Court ;  Jno. 
W.  Davidson,  .Tudge. 

T.  A.  Allen  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Reversed 
and  remanded. 

T.  R.  Yantis,  for  an>ellant  J.  B.  Yantls, 
Aast  Atty.  Oen.,  for  tbe  State. 
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BBOOKS,  J.  Appellant  was  convicted  of 
Tlolating  the  local  option  law. 

Appellant  has  filed  a  motion  to  strike  out 
the  statement  of  facts.  Accompanying  said 
motion  la  the  certificate  of  the  county  clerk, 
which,  in  substance,  states  that  the  state- 
ment of  facts,  as  the  same  was  agreed  to 
by  the  attorneys  representing  the  state  and 
the  defendant,  and  approved  hy  the  trial 
Judge,  and  filed  in  the  county  court  as  a 
statement  of  facts,  did  not  contain  a  copy  of 
the  record  of  the  commissioners'  court  of  Van 
Zandt  county,  wherein  it  showed  that  the  lo- 
cal option  election  had  l)een  ordered  for  said 
county,  and  the  order  of  the  court,  declaring 
the  result  of  said  election,  published  and  put- 
ting the  local  option  law  in  force  In  said  coun- 
ty. But,  In  said  statement  of  facts,  where  said 
record  testimony  now  appears,  was  written 
the  following,  to  wit :  "The  clerk  will  please 
insert  the  minutes  of  court;"  and  that  the 
cletk,  under  the  authority  therein  given,  when 
making  the  transcript  in  said  cause,  copied 
in  said  statement  of  facts  the  minutes  of  the 
commlBsloners'  court  of  said  Van  Zandt  coun- 
ty. We  have  r^eatedly  held  that  It  was  not 
proper  for  the  clerk  to  insert  anything  Into 
the  statement  of  facts.  Hargrove  v.  State, 
76  8.  W.  922,  8  Tex.  Ct  Rep.  578;  Davis  v. 
State,  92  S.  W.  39,  15  Tex.  Ct  Rep.  818.  Be- 
ing unlawful  for  him  to  do  so,  it  follows 
that  the  motion  is  well  taken,  and  said  orders 
putting  local  option  into  efFect  In  Van  Zandt 
county  are  stricken  from  this  record.  This 
being  the  condition  of  the  record,  we  have 
no  law  in  this  record  upon  which  to  base 
this  prosecution,  as  evidence  by  the  statement 
of  facts.  Without  such  law,  there  can  t>e  no 
valid  prosecution.  This  court  cannot  take 
Judicial  knowledge  of  the  existence  of  local 
option  in  Van  Zandt  county. 

Accordingly,  the  Judgment  is  reversed,  and 
the  cause  remanded 


Ez  parte  RANDAIjL. 
(Gonrt  of  Criminal  Appeals  of  Texas.    Dec  19, 

iNTOxicATiNO  LiiqnoBS  —  Local  Oftior  — 
Elections— Validity— Statuthi. 

A  commissioner's  precinct  was  composed  of 
two  Justices'  precincts,  one  of  which  was  a 
local  option  precinct.  An  election  in  the  other 
precinct  resulted  unfavorably  to  prohibition. 
Within  two  years  after  the  election, '  a  local 
option  election  was  held  in  the  commissioner's 
precinct  resulting  favorably  for  local  option. 
Held,  that  the  second  election  was  invalid  under 
Rev.  St  1895,  arts.  3393-3396.  relating  to 
local  option  elections,  and  providing  that  no 
such  election  ;hall  be  held  within  the  same  limits 
in  less  than  two  years  after  an  election  has  been 
held  therein,  etc. 
Brooks,  J.,  dissenting. 

Appeal  from  Henderson  County  Court;  J. 
R   Blades,   Judge. 

Application  by  Sam  Randall  for  a  writ  of 
habeas  corpus  for  his  discharge  after  con- 
viction of  a  criminal  offense.    EYom  a  Judg- 


ment   doiying    the    writ,    relator    ai^eals. 
Reversed,  and  relator  discharged. 

W.  P.  Unthlcum,  for  appellant  J.  B.  Yan- 
tls,  Aast  Atty.  G«n^  for  the  Stata 

DAVIDSON,  P.  J.  The  agreed  statonrait 
of  facts  shows  tjiat  relator  sold  intoxicating 
liquors  in  commissioner's  precinct  No.  4, 
Henderson  county,  upon  the  day  alleged  in 
the  original  complaint  It  Is  also  agreed 
that  commissioner's  precinct  No.  4  is  compos- 
ed of  Justices'  precincts  Nos.  5  and  7,  and 
that  said  commission^'s  precinct  embraces 
no  otber  territory  than  these  two  Justices' 
precincts;  that  the  local  option  election  was 
held  in  Justice's  precinct  No.  5  on  Saturday. 
March  10,  1906,  resulting  unfavorably  to 
local  option;  that  Justice's  precinct  No.  7  for 
some  years  prior  to  the  alx>ve  election — that 
is,  since  March  13,  1883 — has  been  declared 
a  local  option  precinct  by  proper  auttiori- 
ties  and  through  the  proper  process  cover- 
ing local  option  elections;  but  the  fact  that 
it  is  legally  dry  is  doiied  by  the  respondoit 
It  Is  also  admitted  that  the  local  option 
election  was  held  in  commissioner's  precinct 
No.  4  on  June  9,  1906,  and  said  commission- 
er's precinct  declared  favorable  for  local 
option.  However,  relator  does  not  agree 
that  the  order  declaring  the  result  of  said 
election  was  legal.  At  a  special  term,  on 
June  20,  1906,  the  commissioners'  court  can- 
vassed the  returns  of  the  election  previously 
held  on  June  9th,  declaring  the  result  and 
making  due  publication.  This  covers  the 
entire  statement  of  facts. 

Relator's  contention  is  that  the  election 
was  void  and  his  arrest  therefore  IllegaL 
Article  8393,   Rev.   Civ.   St   1895,   provides: 

"No  election  under  the  preceding  articles 
shall  be  held  within  the  same  prescribed 
limits  in  less  than  two  years  after  an  elec- 
tion under  this  title  has  been  held  thoreln; 
but  at  the  expiration  of  that  time  the  com- 
missioners' court  of  each  county  in  the  state, 
whenever  they  decree  it  expedient  may  order 
another  election  to  be  held  by  the  qualified 
voters  of  said  county,  or  of  any  Justice's 
precinct  or  such  subdivision  of  a  county  as 
may  be  designated  by  the  commissioners' 
court  of  such  county,  for  the  same  purpose; 
•  *  •  and  the  order  granting  such  other 
elections,  as  well  as  that  declaring  the  re- 
sult shall,  if  prohibition  be  carried,  have 
the  same  force  and  effect  and  the  same  coi»- 
cluslveness  as  are  given  to  them  in  the  case 
of  a  first  election  by  the  provisions  of  this 
title. 

"Art.  3304.  When  such  second  election  re- 
sults against  prohibition,  the  court  shall  en- 
ter an  order  setting  aside  the  previous  or- 
der enforcing  prohibition,  and  shall  oflldal- 
ly  announce  and  publish  the  same  as  pro- 
vided where  the  election  resulted  In  prohibi- 
tion. 

"Art  3365.  The  failure  to  carry  prohibi- 
tion In  a  county  shall  not  prevent  an  elee- 
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don  for  the  same  from  being  Immediately 
thereafter  held  In  a  Justice's  precinct  or  snb- 
dtvlslon  of  snch  connty  as  deislipiated  by  the 
commissioners'  conrt,  or  of  any  town  or  city 
In  snch  county;  nor  shall  the  failure  to  car- 
ry prohibition  In  a  town  or  city  prevent  an 
election  from  being  immediately  thereafter 
held  for  the  entire  Justice's  precinct  or  coun- 
ty In  which  said  town  or  dly  Is  situated; 
nor  shall  the  holding  of  an  electltHi  In  a 
Justice's  precinct  In  any  way  prevent  the 
holding  of  an  election  Immediately  there- 
after for  the  entire  connty  In  which  the  Jus- 
tice's precinct  Is  situated;  but  when  prohibi- 
tion has  been  carried  at  an  election  ordered 
for  the  entire  connty,  no  election  on  the 
question  of  prohibition  shall  be  thereafter 
ordered  In  any  Justice's  precinct  town  or 
city  of  said  county  until  after  prohibition 
has  been  defeated  at  a  subsequent  election 
for  the  same  purpose,  ordered  and  held  for 
the  entire  county,  In  accordance  with  the 
provisions  of  this  title;  nor  In  any  case 
where  prohibition  has  carried  in  any  Jus- 
tice's precinct  shall  an  election  on  the  ques- 
tion of  prohibition  be  ordered  thereafter  in 
any  town  or  city  of  such  precinct  until  after 
prohibition  has  been  defeated  at  a  subse- 
quent election  ordered  and  held  for  such  en- 
tire precinct" 

An  inspection  of  these  statutes  discIoseB 
the  fact  that  the  Legislature  has  not  author- 
ized the  holding  of  the  election  set  out  in 
the  agreed  statement  of  facts.  One  of  the 
precincts  (No.  7)  was  under  local  option,  and 
the  only  way,  under  article  8393,  to  avoid 
the  election  in  that  precinct  was  by  an  elec- 
tion held  within  its  boundaries.  If  those 
who  were  opposed  to  local  option  desired 
to  do  BO,  they  could  hold  an  election  in  that 
precinct  after  the  expiration  of  two  years, 
and  set  aside  the  law,  but  this  was  never 
done.  No  election  could  beheld  In  that  pre- 
dact  for  any  purpose  within  two  years  from 
the  time  the'  local  option  was  put  Into  oper- 
ation within  its  territory.  Under  article 
8396,  no  election  could  be  held  In  precinct 
No.  5  for  that  precinct  within  two  years 
of  the  election  which  resulted  unfavorably 
to  local  option  on  the  10th  of  March,  1906, 
and  by  the  provisions  of  the  general  law, 
which  requires  that  after  the  election  has 
been  held  within  the  given  territory,  that 
territory  shall  remain  undisturbed  by  local 
c^ion  elections,  except  where  the  territory 
Is  smaller  than  the  county,  unless  In  case  a 
county  election  Is  ordered,  or  where  a  small- 
er portion  of  the  Justice's  precinct  city, 
town,  or  subdivision  may  choose  to  ask  for 
an  election  for  prohibition.  There  could  be 
no  election  held  for  the  entire  Justice's  pre- 
cinct either  under  article  8395  or  under  the 
general  statute  fixing  the  limitation  at  two 
years.  Again,  It  will  be  observed,  by  read- 
ing article  3395,  that  there  Is  no  provision 
authorizing  the  election,  where  local  option 
has  failed  In  the  conn^,  exc^t  for  a  Jus- 
tice's precinct  dty,  or  town.    There  Is  no 


provision  for  holding  the  election  for  a  sub- 
division except  where  the  county  election 
Is  adverse  to  local  option.  The  Legislature 
has  not  seen  proper  to  so  provide  The  first 
clause  of  said  article  3395,  provides  that 
where  there  Is  a  failure  to  carry  prohibition 
in  the  county,  there  may  be  an  election  held 
In  the  Justice's  precinct  or  subdivision  of 
snch  county  as  may  be  designated  by  the 
commissioners'  court,  or  In  a  town  or  city, 
but  this  was  not  a  county  election  held  on 
the  10th  of  March,  1906,  but  a  precinct  elec- 
tion. The  second  clause  provides  that  the 
failure  to  carry  prohibition  In  a  city  or  town 
shall  not  prevent  an  election  from  being  im- 
mediately thereafter  held  for  the  entire  Jus- 
tice's precinct  or  county  In  which  the  city 
or  town  Is  situated.  The  third  clause  pro- 
vides: "Nor  shall  the  holding  of  an  elec- 
tion In  the  Justice's  precinct  in  any  way  pre- 
vent the  holding  of  an  election  Immediately 
thereafter  for  the  entire  county."  The  last 
clause  provides:  "Nor  In  any  case  where 
prohibition  Is  carried  In  any  justice's  pre- 
cinct, shall  an  election  on  the  question  of 
prohibition  be  ordered  thereafter  in  any  city 
or  town  of  such  precinct,  until  after  prohi- 
bition has  heea  defeated  at  a  subsequent 
election."  Sb  It  will  be  seen  that  none  of 
the  articles  In  the  Revised  Statutes  provide 
for  the  election  set  out  in  this  record. 

It  win  hardly  be  questioned  that  the  local 
option  election  can  only  be  ordered  under 
the  provisions  of  the  law,  and,  the  Constitu- 
tion having  relegated  the  matter  to  the  Leg- 
islature to  provide  bow  the  election  shall  be 
held  from  time  to  time,  It  would  seem  to 
place  within  the  Jurisdiction  of  that  body 
ample  authority  to  make  such  provisions  for 
calling  these  elections.  However  this  may 
be,  there  is  no  authority  granted  the  com- 
missioners' court  to  order  an  election  within 
precinct  No.  5  within  two  years  from  the 
10th  of  March,  1906,  unless  there  be  a  city 
or  town  within  Its  boundaries,  and  then  only 
for  the  city  or  town.  And  It  Is  equally  ob- 
vious, from  the  language  of  the  statute,  that 
there  is  no  authority  for  the  commissioners' 
court  to  order  an  election  for  the  commission- 
er's precinct  under  the  facts  stated.  This 
proposition  was  recognized  In  Ex  parte  Hey- 
man,  45  Tex.  Cr.  R.  533,  78  S.  W.  349,  and  fol- 
lowed by  Ex  parte  Mills,  46  Tex.  Cr.  R.  224, 
79  S.  W.  567.  This  language  Is  found  in  the 
Heyman  Case:  "However,  If  It  could  even 
be  conceded  that  nnder  the  Constitution,  the 
Legislature  was  authorized  to  embrace  two 
or  more  precincts  and  thus  create  new  local 
option  territory,  then  the  Legislature  must 
have  referred  to  snch  territory  as  occupied 
the  same  status  as  to  local  option;  that  Is, 
all  the  precincts  must  be  wet  and  must  have 
been  so  a  sufficient  length  of  time  to  author- 
ize a  vote  to  be  taken  on  the  question,  for, 
when  we  come  to  consider  other  provisions 
of  the  statutory  law  on  the  subject  we  find 
that  after  local  option  Is  carried  hi  a  pre- 
cinct It  must  remain  dry  for  two  years  be- 
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fore  any  vote  can  be  again  taken,  at  the  ex- 
piration of  which  time  the  people  of  the 
territory  to  be  affected  have  the  right  to  take 
another  vote  on  the  Issne,  and,  where  the 
precinct  has  gone  wet  on  a  vote  taken  by 
the  pe<^le  of  the  precinct,  fsncb  precinct  has 
a  right  to  again  Tote  on  the  proposition.  This 
is  regulated  by  articles  3303  and  8385,  Rev. 
Civ.  St" 

Therefore,  we  are  of  opinion  that  the  elec- 
tion, nnder  the  agreed  statement  of  facts,  was 
not  authorized  by  law,  and  was  therefore 
void.  The  judgment  Is  reversed,  and  the  re- 
lator ordered  discharged. 

BROOKS,  J.  (dissenting).  I  cannot  agree 
to  the  opinion  announced  by  the  majority.  I 
understand  It  to  be  at  variance  with  the  Con- 
stltntlon  and  statutes  of  this  state,  and  In 
open  defiance  to  the  opinion  In  Ex  parte  Hey- 
man,  45  Tex.  Cr.  542,  78  S;  W.  349,  where 
this  language  Is  found:  "However,  It  may 
be  contended  that,  inasmuch  as  It  Is  conced- 
ed that  a  commissioner's  precinct,  or  a  school 
district,  may  embrace  two  or  more  justice 
precincts  or  parts  thereof,  or  embrace  towns 
and  cities,  the  Legislature  can  do  direct- 
ly what  It  Is  authorized  to  do  Indirectly; 
tiiat  is.  It  can  bring  together  originally  two 
or  more  Justice  precincts,  and  thus  consti- 
tute the  same  local  option  territory.  We  an- 
swer this  by  the  observation  that  the  Con- 
Btitntlon  authorizes  the  one,  but  does  not  au- 
thorize the  other.    'Ita  lex  scripta  est'  " 

This  and  the  whole  tend  and  trend  of  de- 
cisions hold  that  the  commissioner's  precinct 
can  order  a  local  option  election,  regardless 
of  the  status  of  minor  subdivisions  of  said 
commissioner's  precinct  on  local  option.  The 
law  in  this  case  was  doubtless  brought  about 
by  virtue  of  that  decision.  Hence,  I  dissent 
firom  the  oivinlon  of  the  majority. 


RAMON  V.  STATE. 
(Oourt  of  Criminal  Appeals  of  Texas.    Dee.  19, 

iim.) 

1.  Cbtviral  Law  —  Appeal  —  Transcript  — 
Questions  Presented  for  Review— Indict- 

IfENT. 

In  a  prosecution  for  theft,  an  objection  to 
the  admissibility  of  certain  evidence  nnder  tbe 
indictment  was  not  sustainable  on  appeal,  where 
the  evidence  was  admissible  under  the  indict- 
ment, as  copied  in  the  transcript  since  the 
court  on  appeal  will  look  only  to  the  indict- 
ment as  it  appears  in  the  record,  nnless  some 
incorrectness  uereln  is  properly  brought  to  its 
attention. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  (  2631.] 

2.  Larceny— Value  of  Goods  Stolen— Suf- 
ficiency OF  Evidence. 

In   prosecution   for   theft   evidence   exam- 
ined, and  held  sufficient  to  sustain   allegation 
of  value  contained  in  the  Indictment. 
8.  Criminal  Law— Appeal— Review— Excep- 
tions  FOR   Purpose    of— Reservation    by 
Bill  of  Exceptions. 

In  a  prosecution  under  an  Indictment  diarg^ 
ing  the  tiieft  of  property  of  a  certain  value. 


a  contention  on  appeal  that  the  value  required 
to  be  proved  is  market  value"  will  not  be 
noticed  unless  exception  to  the  manner  of  prov- 
ing value  in  the  trial  court  la  reserved  by  bill 
of  exceptions. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  8  2662.] 

4.  Larceny  —  iNSTRucnons  —  Pobsbssion  or 

Property  Stolen. 

In  prosecution  for  theft,  where  defendant 
admitted  the  possession  of  the  stolen  property 
and  stated  when  he  turned  it  over  to  the  officers 
that  he  received  it  from  another,  an  instruction 
charging  the  jury  not  to  find  defendant  guilty 
of  tneft  but  to  acquit'  him  if  they  believed 
that  he  did  not  take  the  property  from  the  al- 
leged owner,  but  came  into  possession  of  it  as 
explained  by  him  to  the  omcers,  directly  and 
sufficiently  charged  defendant's  explanation  of 
possession. 

[Ed.  Note.— For  cases  in jpoint  see  Cent  Dig. 
vol.  32,  Larceny,  SS  19&-2D4.] 

Appeal  from  District  Court  Cameron  Coun- 
ty ;  Stanley  Welch,  Judge. 

Matias  Ramon  was  convicted  of  thefts 
and  appeals.    Affirmed. 

Frank  W.  Klbbe,  for  ai^lant  J.  EL 
Tantls,  Asst  Atty.  tien.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  wa» 
for  theft — two  years  In  the  penitentiary  be- 
ing fixed  as  the  punlsbment 

The  value  of  the  property  alleged  to  have 
been  taken  is  stated  in  the  indictment  at 
the  aggregate  of  ifOH.  The  alleged  owner, 
Hrs.  Kingsbury,  while  testifying,  was  asked 
by  the  district  attorney  if  she  consented  for 
the  defendant  to  take  the  property  alleged 
to  have  been  stolen.  Appellant  objected,  be- 
cause the  answer  was  inadmissible.  In  that 
there  was  no  allegation  that  the  property 
was  taken  without  the  consent  of  the  wit- 
ness ;  but,  on  the  contrary,  the  allegation,  a* 
nearly  as  it  could  tie  deciphered  or  ascertain- 
ed, was  written  thus :  "And  uiltenet  the  ccm- 
sent  of  Nicolas  Kingsbury."  Objection  being 
overruled,  witness  testified,  "No,  this  property 
was  taken  without  my  consent"  An  Inspec- 
tion of  the  Indictment  contained  In  the  tran- 
script does  not  sustain  this  contention.  That 
portion  of  it  as  copied  In  the  transcript  Is 
as  follows:  "Did  fraudulently  take  and 
steal  from  and  out  of  the  possession  of  and 
of  the  property  of,  and  without  the  cmisent 
of  Nicolas  Kingsbury,"  etc;  If  the  original 
Indictment  Is  not  correctly  copied  In  the 
transcript,  the  matter  should  have  been  prop- 
erly brought  to  the  attention  of  this  court 
The  original  indictment  is  not  here. 

It  Is  contended  that  the  value  of  the  prop- 
erty is  not  sufliclently  proved.  The  record 
shows  that  the  only  evidence  touching  the 
question  of  value  is  as  follows:  "District 
attorney  stated  to  witness  Kingsbury,  he 
[pointing  to  defendant]  is  charged,  Mrs. 
Kingsbury,  with  stealing  from  you  the  fol- 
lowing articles  [reading  from  the  Indictment] : 
Seven  drawn-work  Shirt  waists,  of  the  .value 
of  $5  each;  one  drawn-work  shirt  waist  of 
the  value  of  $3;  one  set  of  false  teeth  of 
the  value  of  |30 ;  one  gold  watch  ot  the  value 
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of  $15;  two  (^Id  rings  of  the  ralne  of  |1 
eacb ;  one  pair  of  cnff  buttons  of  tbe  ralne  of 
$10 — all  of  tbe  aggregate  value  of  $99.  And 
then  adced:  Did  you  [witness]  lose  these 
articles  or  not,  on  er  about  March  2Ttli,  last? 
Witness  answered:  I  lost  all  of  these  arti- 
cles, and  more — altogether  of  the  value  of 
$125."  Appellant's  counsel  objected  to  the 
witness  testifying  to  natters  not  Included 
or  moitloned  In  the  indictment  Whereupoa 
the  coort  instructed  the  witness  to  testify 
only  In  regard  to  those  things  set  out  In  the 
indlctm«it  State's  attorney  then  said  to 
witness:  "Defendant  is  charged  in  this  In- 
dictment with  stealing  the  following  articles" ; 
and  again  read  from  the  indictment  the  arti- 
cles and  value  as  hereinbefore  stated,  after 
which  he  asked :  "Did  you, '  [witness]  lose 
these  articles,  and  of  that  value,  at  and  about 
that  time?"  to  which  the  witness  answered, 
"Xes,  I  did."  We  believe  this  is  sufficient 
evidence  to  sustain  the  allegation  of  value; 
it  being  the  only  evidence  in  the  record  in 
regard  to  that  matter. 

It  is  contended  in  tbe  motion  for  new  trial, 
and  urged  here,  that  where  value  is  required 
to  be  proved,  it  means  "market  value"  of  the 
property  alleged  to  have  been  stolen  at  the 
time  and  place  of  its  theft  That  question 
does  not  arise  In  tbln  case.  If  the  objection 
bad  been  urged  to  the  introduction  of  this 
testimony,  or  it  bad  been  insisted  in  the  trial 
below,  that  this  was  not  sufficient  evidence, 
and  was  not  tbe  character  of  evidence  Intro- 
dnceable,  that  the  criterion  should  have  been 
the  market  value,  there  might  be  some  force 
In  the  position  here.  The  fact  that  it  may 
have  been  brought  up  for  discussion  in  tbe 
motion  for  new  trial  is  not  sufficient  If  tbe 
accused  objects  to  the  manner  of  proving  the 
value  during  tbe  trial,  be  must  reserve  his 
bill.  He  cannot  sit  by  and  permit  proof  of 
tbe  value  In  an  irregular  or  even  an  illegal 
way,  without  objection,  and  suggest  it  as  a 
ground  for  new  trial.  Tbe  time  for  bis  ob- 
jection or  for  raising  tbe  question  Is  at  tbe 
time  of  the  introduction  of  the  testimony. 
It  Is  unquestionably  true  that  value  may  be- 
c(«ne  a  very  important  question  upon  the  trial 
of  tbe  theft  of  property  where  valne  is  tbe 
criterion  of  punishment  In  order  to  obtain 
a  felony  conviction,  the  proof  must  show  at 
least  $50  In  value.  Where  it  is  Insisted  upon, 
in  regard  to  tbe  value  of  second-hand  articles, 
as  these  were,  if  appellant  had  demanded 
that  tbe  market  value  be  proved  as  tbe 
criterion,  or  bad  objected  to  the  manner  of 
proving  It,  Insisting  that  the  market  value 
was  the  criterion,  he  would  have  placed  him- 
self in  the  attitude  to  have  taken  advantage 
of  bis  contentlMi  here.  Where  It  is  insisted 
upon,  the  state  must  make  proof  of  tlie 
maiicet  value,  if  It  can;  but  where  it  is  not 
done,  then  tbe  real  value  can  be  shown. 
Tbe  manner  of  proving  value  will  not  be 
leveralble.  If  erroneous,  nnless  exception  is 
reversed  to  such  manner  of  proving  It  This 
must  be  by  bill  of  exceptions. 


It  Is  OMitended  that  the  court  erred  In  not 
charging  upon  tbe  law  of  recent  possession  of 
stolen  property  and  reasonable  explanation 
as  well  as  the  possession  of  recently  stolen 
property  unexplained.  Tbe  court  charged 
the  Jury  with  reference  to  tbls  matter,  as  fol- 
lows: "In  tbls  case  defendant  claims  to- 
have  received  tbe  property  alleged  te  be  the 
property  of  Nicolas  Kingsbury,  from  Pancho- 
Montez,  and  If  you  believe  that  tbe  defend- 
ant did  not  take  tbe  alleged  property  ttom. 
the  possession  of  Nicolas  Kingsbury,  but 
same  came  Into  possession  of  defendant  by 
being  brought  to  him  by  Pancbo  Montez,  then 
yon  cannot  find  defendant  guilty  of  theft, 
and  you  will  acquit  him."  The  court  also-, 
charged  the  law  applicable  to  a  case  of  cir- 
cumstantial evidence..  Whether  or  not  It  was- 
necessary  to  charge  on  circumstantial  evi- 
dence is  unnecessary  to  discuss,'  as  the  court 
did  so.  Appellant  admitted  possession  of 
the  property,  and  when  he  turned  It  over 
to  tbe  officers,  be  stated  that  he  received  It 
from  Pancho  Montez  to  keep  for  said  Pancho,. 
who  was  secreting  It  In  order  to  avoid  detec- 
tion for  smuggling.  This  evidence  Is  appel- 
lant's explanation,  and  the  court  charged 
such  explanation  directly  and  pertinently  to- 
the  Jury. 

Finding  no  error  in  the  record,  tbe  Judg- 
ment Is  affirmed. 


MORRIS  V.  STATB. 
(Court  of  Criminal  AppMls  of  Texas.    Dec.  19, 

1.  Homicide  —  ESvidbnoe  —  Admibsibilitt  — 
ANiMirs  or  AocnsKD. 

In  a  prosecution  for  homicide,  evidence 
that  in  a  difficulty  between  defendant's  son 
and  deceased  about  three  weeks  before  the  kill- 
ing, in  which  the  son  beat  deceased,  defendant 
dnrin^  the  progress  of  the  fight  asked  his  sod 
why  he  did  not  get  deceased  by  the  throat  and 
beat  him  until  he  hallooed  enough,  was  admis- 
sible to  show  the  animoa  of  defendant  toward 
deceased. 

SEid.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  20,  Homicide,  i  319.] 

2.  Sauk— iNSTBUCTions. 

An  instruction  that  if  defendant's  son  and 
deceased  became  engaged  in  a  personal  difficalty, 
and  deceased  obtained  greatly  the  advantage  of 
the  son,  and  defendant  in  a  sudden  passion  shot 
and  killed  deceased,  and  if  the  killing  was  not 
justifiable  homicide,  as  explained  in  succeeding 
instructions,  defendant  was  guilty  of  man- 
slaughter, was  not  objectionable  as  authorizing 
a  conviction,  though  the  assault  on  defendant's 
son  was  one  that  mflicted  serious  bodily  injury 
on  him. 

3.  Saue— Defense  of  Anotheb— Withobaw- 
AL  FBOU  CounAT. 

In  a  prosecution  for  homicide,  where  de- 
fendant's son  and  deceased  engaged  in  a  per- 
sonal difficulty,  evidence  that  when  defendant 
first  shot  deceased  he  was  still  standing  In  a 
stooping  iKMitlon  over  the  prostrate  fonn  of  the 
son,  and  he  then  raised  up  and  defendant  shot 
him  in  the  eye.  Is  insufficient  to  justify  an  in- 
struction as  to  abandonment  of  the  difficulty 
by  deceased. 

Appeal  from  District  Court,  Harrison  Coun- 
ty;   R.  B.   Levy,  Judge. 
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W.  M.  Morris  was  convicted  of  manslaugli- 
ter,  and  appeals.    Reversed  and  remanded. 

S.  P.  Jones,  for  appellant  Harrison  * 
Davidson  and  X  B.  Yantis,  Aaat  Attf.  Oen., 
for  tlie  State; 

BROOKS,  J.  Appellant  was  convicted  of 
manslaugbter,  and  bis  punishment  assessed 
at  five  years'  confinement  In  the  penitentiary. 

Appellant  was  a  farmer,  and  resided  near 
the  village  of  Harleton,  Harrison  county,  and 
his  son,  Odell  Morris,  22  years  old,  resided 
with  him.  Deceased,  Carson  Baker,  resided 
with  bis  parents  In  the  same  neighborhood, 
.and  was  about  21  years  old.  About  April  1, 
1905,  deceased  made  some  derogatory  re- 
marlca  about  Odell  Morris.  Odell  Morris  af- 
terwards met  deceased  during  the  month  of 
April,  and  accosted  him  about  tbe  remarks, 
and  they  had  a  fight.  In  which  Odell  Morris 
bested  deceased,  beating  him  up  badly.  Both 
Odell  Morris  and  deceased  quit  the  fight  of 
their  own  accord,  vrlthout  being  separated. 
Odell  Morris  weighed  about  20  pounds  more 
than  deceased.  A  neighbor  of  deceased  and 
Odell  Morris  tried  to  make  peace  between 
tbem  by  telling  deceased  that  Odell  Morris 
was  satisfied  with  the  fight  and  they  should 
drop  It,  and  urged  deceased  to  agree  to  allow 
the  matter  to  drop.  Deceased  declined  to  do 
so.  Appellant  was  present  at  the  difllcall^ 
above  mentioned,  but  took  no  part  In  it  On 
May  6th  appellant  and  bis  son  Odell,  on 
their  way  to  Harleton,  met  deceased  In  the 
road  and  epoke  to  him,  and  continued  their 
Journey,  and  deceased  continued  his  Jour- 
ney home.  A  short  time  after  appellant 
and  Odell  reached  Harleton,  Carson  Baker 
(deceased)  and  his  brother  Will  Baker  (who 
was  plowing  In  his  field  when  the  Morrises 
passed  going  to  Harleton)  came  to  Harleton, 
went  Into  the  store  where  W.  M.  Morris  was 
transacting  some  business,  and  liad  some 
friendly  conversation,  etc.,  and  came  to  the 
front  of  the  store  with  W.  M.  Morris.  De- 
fendant, deceased,  and  Will  Baker  were 
standing  on  the  gallery  in  front  of  the  store 
of  Dreyfus  A  Little,  when  Odell  Morris  ap- 
proached tbe  gallery  of  the  store  from  the 
street  The  testimony  as  to  tbe  manner 
that  Odell  Morris  approached  the  gallery  Is 
conflicting;  several  witnesses  stating  that 
be  rudely  rushed  in  front  of  deceased,  and 
others  stating  that  he  walked  up  and  stopped 
at  tbe  edge  of  the  gallery,  some  four  or  five 
feet  from  deceased.  All  agree  that  he  did 
nothing  to  Indicate  that  he  Intended  to  strike 
or  injure  deceased,  and  that  deceased  struck 
him  on  tbe  side  of  the  head  or  face,  and  the 
two  immediately  cllndied,  wrestled,  and  fell 
to  tbe  ground,  and  that  deceased  got  on  top 
of  Odell  Morris;  Odell  being  on  the  ground 
with  bis  face  up,  and  deceased  astride  of  him 
with  one  knee  on  either  side,  holding  hbn 
with  his  left  hand  and  beating  him  in  the 
face  and  head  with  his  right  hand.  All  wit- 
nesses agree  that  deceased  had  a  handker- 


chief over  or  In  his  hand  while  he  wac 
beating  Odell  Morris,  and  some  of  tbe  wit- 
nesses testified  that  they  saw  a  cast  or  brass 
knuck  on  deceased's  hand  under  the  hand- 
kerchief. When  Odell  Morris  was  on  the 
ground,  and  deceased  was  beating  him  in 
tbe  bead  and  face,  the  blood  was  flowing 
from  bis  face,  and  Odell  Morris  cried  ont 
twice  for  them  to  "take  him  ofT;  that  he 
was  "beating  him  to  death  with  knn<^a." 
There  is  a  conflict  as  to  Just  what  was  done 
at  this  time.  One  witness  claimed  that  J.  H. 
Little  started  toward  them,  and  that  de- 
fendant started  toward  deceased  and  Odell, 
and  that  Will  Baker,  who  had  taken  a  posi- 
tion near  Odell  and  deceased,  thmst  bis 
hand  Into  his  pocket  or  bosom  and  motioned 
defendant  back.  Some  witnesses  state  that 
he  caught  his  pistol  and  tried  to  draw  tt, 
and  others  state  that  they  did  not  see  the 
pistol.  Defendant  staggered  back,  and,  pick- 
ing np  a  pistol  that  had  been  dropped  on 
the  ground,  shot  Will  Bak^  through  tbe 
shoulder;  some  witnesses  stating  that  he 
pursued  him  8  or  10  feet  befor^  shooting 
him,  and  others  that  be  stepped  forward  only 
one  or  two  steps  before  shooting  Will  Baker. 
Defendant  then  turned  quickly  and  fired  two 
shots  in  rapid  succession  Into  the  body  of 
deceased,  Carson  Baker,  the  first  shot  being 
fired  while  deceased  was  in  a  stooping  posi- 
tion over  the  body  of  Odell  Morris,  who  was 
still  on  the  ground;  and  at  the  time  tbe 
second  shot  was  fired  deceased  staggered  back 
10  or  15  feet  and  fell  dead.  The  first  shot 
fired  into  deceased  struck  him  in  the  shoulder 
and  ranged  directly  downward  Into  the  body. 
The  second  shot  struck  him  In  the  eye. 
Some  of  the  witnesses  testified  that  Just 
alwut  tbe  time  defendant  fired  tbe  shot  at 
Will  Baker,  deceased  ceased  to  strike  Odell 
Morris  and  began  to  straighten  up.  Others 
state  that  he  did  not  cease  to  strike  Odeli 
Morris,  but  was  still  striking  him  when  the 
first  shot  was  fired  at  deceased  by  defendant 
All  the  witnesses  agree  that  at  the  time  the 
first  shot  was  fired  at  deceased,  he  was  In  a 
stooping  position  over  tbe  body  of  Odell  Mor- 
ris, who  was  lying  on  the  ground,  and  that 
when  the  second  shot  was  fired  at  deceased 
he  was  still  standing  over  the  body  of  Odell 
Morris,  but  bad  straightened  his  bead  np. 
After  defendant  had  fired  two  shots  at  de- 
ceased, he  turned  and  was  fired  upon  by 
Will  Baker,  who  shot  him  In  the  tbl^, 
and  be  Immediately  fired  two  shots  at  Will 
Baker.  A  few  minutes  after  the  shooting 
was  over,  a  brass  or  cast  knuck  was  found 
on  the  ground  near  where  deceased  fell. 
Several  persons  testified  as  to  the  character 
of  wounds  inflicted  on  Odell  Morris  by  Car- 
son Baker;  some  testifying  that  tbe  wounds 
on  his  face  the  next  day  appeared  to  be 
scratches  or  slight  wounds.  The  physician 
who  dressed  tbe  wounds  testified  that  there 
were  seven  or  nine  cuts  on  his  face  and  head, 
each  of  which  laid  the^  skull  bare.  Some 
witnesses  stated  that  the' wounds  on  the  face 
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conid  hare  been  Inflicted  with  the  naked 
fist,  but  all  the  witnesses  agreed  that  those 
in  the  head,  tinder  the  hair  (of  which  there 
were  five  or  seren),  could  not  have  been  In- 
flicted with  the  naked  fist,  and  must  have 
been  inflicted  with  knucks  or  some  other  hard 
substance.  The  physician  gave  Odell  Morris 
a  byixtdermlc  of  morphine  before  he  dressed 
the  wonnda.  Deceased  had  a  pistol  on  when 
killed. 

Appellant's  first  assignment  complains  that 
the  state's  witness  Taylor  was  permitted  to 
testify  about  the  difficulty  which  occurred 
three  weeks  before  the  killing,  in  which  Odell 
Morris  beat  up  deceased,  and  that  during 
the  progress  of  the  fight  appellant  said  to 
Odell :  "That  Is  no  way  to  fight  Why  don't 
yon  get  him  by  the  throat,  and  beat  him 
ontil  he  hallooes?"  And  also  defendant  said : 
"Why  didn't  yon  beat  him  until  he  hallooes 
'Ehiough,'  while  you  had  him  down" — and 
that  defendant  made  no  eEFort  to  separate  his 
son  and  deceased  while  they  were  fighting. 
The  objection  to  this  testimony  is  that  it 
was  immaterial,  irrelevant,  and  hearsay. 
Neither  of  these  objections  is  tenable.  The 
testimony  was  admissible  on  the  ground  of 
animus  on  the  part  of  appellant  toward  de- 
ceased. 

Appellant  complains  of  the  sirtb  paragraph 
of  the  court's  charge,  which  is  as  follows: 
"It  the  Jnry  shall  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  in  Harrison 
county,  Tex.,  about  May  4,  1905,  Odell  Morris 
and  Carson  Baker  became  engaged  In  a  per- 
sonal difficulty  or  combat,  and  Carson  Baker, 
by  reason  of  physical  strength  or  by  any 
other  reasons,  obtained  greatly  the  advan- 
tage of  Odell  Morris  in  such  difficulty,  and 
the  defendant,  W.  M.  Morris,  in  a  sudden 
transport  of  passion  aroused  by  adequate 
cause,  as  the  same  is  herein  explained,  or 
there  was  engendered  by  the  difficulty  and  Its 
attendant  circumstances,  in  the  mind  of  the 
defendant,  such  a  degree  of  anger,  rage,  sud- 
den resentment,  or  terror  as  to  render  his 
mind  Incapable  of  cool  reflection,  and  under 
the  Immediate  influence  of  such  adequate 
cause,  or  such  ang»,  rage,  sudden  resent- 
ment, or  terror,  he  shot  with  a  pistol  and 
killed  deceased,  or  if  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  in 
the  difficulty  between  Odell  Morris  and  Car- 
son Baker  that  Carson  Baker  had  withdrawn 
In  good  faith  from  such  difficulty,  and  that 
defendant,  knowing  that  Carson  Baker  had 
abandoned  all  hostile  intent  against  Odell 
Morris,  and  did  no  act  from  which  defendant 
could  reasonably  infer  a  further  Intention  on 
Carson  Baker's  part  to  renew  or  prosecute 
the  difficulty,  and  thereafter  under  the  Im- 
mediate Influence  of  rage,  anger,  suddoi  re- 
sentment, or  terror  sufficient  to  render  his 
mind  Incapable  of  cool  reflection,  the  de- 
fendant, with  a  pistol,  shot  and  killed  de- 
ceased, and  yon  further  believe  from  the  evi- 
dence that  such  killing  was  not  Jnstiflable 
homicide,  as  explained  in  succeeding  instruc- 


tions, then  find  defendant  guilty  of  man- 
slaughter," etc.;  the  objection  of  appellant 
to  said  charge  being  that  the  assault  upon 
Odell  Morris  by  Carson  Baker  was  the  one 
that  Inflicted  serious  bodily  injury  upon  him. 
yet  the  Jury  are  instructed  to  find  defendant 
guilty.  The  latter  clause  of  the  charge  quot- 
ed shows  that  this  criticism  Is  not  correct, 
since  the  court  tells  the  Jury  that  the  charge 
given  would  not  be  the  law,  if  from  the 
evidence  such  killing  was  Jnstiflable  homicide, 
as  explained  in  succeeding  instructions.  Sub- 
sequently the  court  explained  to  the  Jury  the 
right  of  appellant  to  defend  his  son  to  the 
same  extent  as  he  could  have  defended  him, 
charging  upon  both  real  and  apparent  danger. 

Appellant  also  objects  to  the  charge  on 
the  ground  that  there  was  no  al>andonment  of 
the  fight  by  Carson  Baker  before  appellant 
shot  him,  and  because  the  evidence  shows 
that  the  fight  between  Carson  Baker  and 
Odell  Morris  was  continuous  and  unabated, 
and  that  there  was  no  legal  withdrawal  or 
abandonment  of  the  same.  We  do  not  so 
understand  the  evidence.  The  facts  show 
appellant's  son  and  Carson  Baker  engaged  In 
a  personal  difficulty,  and,  at  the  time  ap- 
pellant shot  at  the  brother  of  deceased,  Car- 
son Baker  arose  from  the  prostrate  form  of 
his  son,  and,  standing  In  a  half-stooped  posi- 
tion, appellant  shot  him.  Then  he  raised 
up  entirely,  and  appellant  shot  him  in  the 
eye^  The  first  shot  took  efTect  in  the  shoulder.  ' 
These  facts  do  not  present  the  issue  of  aban- 
donment of  the  difficulty. 

His  fourth  assignment  complains  of  the 
eighth  paragraph  of  the  charge  on  the  law 
of  self-defense.  We  do  not  deem  it  necessary 
to  quote  this  charge.  Suffice  It  to  say  tliat 
it  is  in  accord  with  the  approved  precedents 
laid  down  by  this  court 

There  are  various  other  assignments  of 
error  to  the  charge.  We  have  carefully  re- 
viewed all  of  them,  and  It  is  not  necessary 
to  discuss  them. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


HAM  V.  STATE. 

(Court  of  Criminal  Apr)eals  of  Texas.    Dec.  10, 

1906.) 

1.  Cbimtnal  Ij4.w  —  Tbial  —  Cownucr  of 

CODKSKI,— AbOUMENT. 

On  a  prosecation  for  homicide,  defendant 
testified  that  prior  to  the  fatal  qnarrel  he  had 
met  deceased,  who  threatened  to  kill  him  if 
he  did  not  leave  the  town  by  sundown.  De- 
fendant testified,  as  did  the  constable,  that  the 
constable  was  a  personal  friend  of  the  defend- 
ant. HeJd,  that  a  statetnent  in  the  argument  of 
the  prosecutinj;  attorney  that  there  was  no  evi- 
dence that  defendant  applied  to  the  constable 
or  justice  of  the  peace  for  protection,  from 
which  counsel  argued  that  it  was  probably  not 
true  that  deceased  made  such  threats,  was  not 
so  Improper  as  to  require  reversal. 

2.  SAint— Action  of  Cocbt. 

An  argument  hf  the  prosecuting  attorney 
that  defendant's  testimony  of  dire  threats  by  tbn 
deceased  was  probably  untrue  because  there  was 
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DO  evidence  that  defendant  had  applied  to  the 
constable  or  justice  of  the  peace  for  protection, 
did  not  require  reveraal,  in  view  of  the  court's 
instruction  tliat  if  the  jury  believed  that  de- 
ceased tlireatened  to  kill  defendant,  defendant 
was  not  required  to  call  on  the  officers  for  pro- 
tection nor  have  deceased  put  under  bond,  but 
had  a  perfect  right  to  rely  tm  himself  and 
defend  himself. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Di^. 
vol.  14,  Criminal  Lew,  |  1G93.] 

3.  Same— Retauatobt   Statements. 

On  a  prosecution  for  homicide,  there  was 
evidence  that  in  a  prior  difficulty  the  deceased 
bad  shot  and  dangerously  wounded  the  defend- 
ant. The  prosecuting  attorney,  in  his  closing 
argument,  said  that  deceased  "shot  defendant 
and  there  is  no  evidence  that  he  was  ever 
arrested  for  it,  or  that  he  was  ever  prosecuted 
for  it."  The  bill  of  exceptions  contained  a 
recital  that  there  was  "no  evidence  as  to  wheth- 
er said  deceased  was  ever  arrested  or  prosecuted 
for  said  assault  or  not."  Held  that,  in  view  of 
such  recital,  and  in  view  of  an  argument  for 
the  defense  that  said  shooting  by  deceased  was 
without  cause  or  provocation,  the  argument  of 
the  prosecuting  attorney  did  not  require  re- 
versal. 

[Ed.  Mote.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  14,  Criminal  Law,  S  1681.] 

4.  HOMICIDS— iNSTBUCTIONa— MANSLAtiaHTKB. 

An  instruction  that  if  defendant  shot  and 
killed  deceased,  and  if  just  before  such  killing 
deceased  met  defendant  and  ordered  him  to 
leave  the  town  and  threatened  to  kill  defendant 
if  he  did  not  leave  by  the  following  night,  and 
deceased  at  the  time  displayed  a  pistol,  and 
if  these  facts,  in  connection  with  all  the 
other  facts  and  drcnmstances  in  evidence,  if 
any,  were  sufficient  to  render  the  mind  of  a 
person  of  ordinary  temper  incapable  of  cool 
reflection,  and  if,  by  reason  of  these  facts,  the 
mind  of  defendant  was  rendered  incapable  of 
cool  reflection,  and  he.  while  his  mind  was  so 
aroused,  and  not  in  defense  of  himself,  killed 
the  deceased,  he  was  guilty  of  manslaughter — 
was  not  subject  to  the  criticism  that  the  jury 
could  not  consider  thereunder  as  an  adequate 
cause  the  passion  aroused  by  the  threats  of  de- 
ceased and  the  pistol  dravm  by  him. 

5.  C^TMTNAL  Law— Appeal— Resebvation  or 
Grounds— MoTiOR  fob  New  Tbial. 

Under  Code  Cr.  Proc.  1895,  art  723, 
relating  to  errors  appearing  by  record,  a  ques- 
tion of  error  in  court's  instructions  ooold  not 
be  raised  on  appeal  where  not  suggested  in  the 
motion  for  new  trial,  nor  in  bill  of  exceptions. 

SEJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  15,  Criminal  Law,  H  2668,  2683.} 

6.  Homicide— Instbtjctions— Heat    of   Pas- 
bion— Cooling  Time. 

Where,  on  prosecution  for  homicide,  there 
was  evidence  of  a  difficulty  between  the  parties 
prior  to  that  occurring  at  the  killing,  and  the 
court  charged  as  to  the  heat  of  passion  in  both 
difficulties,  the  omission  to  charge  on  cooling 
time  was  favorable  to  defendant. 

7.  Same  —  Self-defense  —  Appeabanck  of 
Danoeb. 

The  court  charf^ed  that  a  person  was  justi- 
fied in  defending  himself  against  an  unlawful 
attack  of  such  character  as  to  pnt  him  in  danger 
of  death  or  serious  bodily  injury,  or  as  to  cause 
it  to  reasonably  appear  to  him  that  he  wns 
in  such  danger,  and  that  he  had  the  right  to 
stand  his  ground  and  defend  himself.  The  court 
then  charged  that  if,  at  the  time  defendant  shot 
deceased,  deceased  had  made  or  was  in  tlie 
act  of  making  an  attack  on  defendant  of  such 
a  character  as  to  put  him  in  danger  of  death 
or  serious  bodily  injury,  or  if  it  reasonably 
appeared  to  defendant  that  deceased  was  alraut 
to  or  had  made  an  attack  on  him  of  such  a 
character  as  caused  it  reasonably  to  appear 
to  defendant,  viewed  from  bis  standpoint,  that 


he  was  in  such  danger,  and  that  to  protect  him- 
self from  such  actual  danger  or  reasonable  ap- 
gearance  of  danger,  defendant  shot  deceased, 
e  was  not  guilty.  In  another  paragraph  the 
court  charged  that  a  party  had  tne  same  right 
to  defend  himself  against  reasonable  appearance 
of  danger  as  he  had  against  actual  danger,  and 
ga7e  a  full  charge  on  the  law  of  threats  as 
applied  to  self-defense.  Held,  that  it  sufficiently 
submitted  the  law  as  to  the  appearance  of 
danger. 
8.  Sams— Habmlebs   Ebbob. 

Defendant  killed  deceased  by  firing  two 
shots— one  taking  effect  near  the  heart,  and 
the  other  in  the  brain ;  but  it  was  not  definitely 
shown  which  took  effect  first,  but  deceased  died 
almost  instantly.  Defendant  testified  that  the 
second  shot  was  fired  while  deceased  was  lying 
on  the  ground,  trying  to  lift  himself  on  liis 
elbow,  and  moving  his  right  liand.  Held,  that 
failure  to  charge  that  defendant  had  a  right 
to  shoot  deceased  until  all  appearance  of  danger 
was  over  was  not  reversible  error,  under  Code 
Cr.  Froc.  ISUo,  art.  723,  forbidding  reversal  for 
error  in  instructions  unless  calculated  to  injure 
defendant. 
0.  Same. 

On  prosecution  for  homidde,  the  evidence 
showed  that  deceased  did  not  draw  any  pistol, 
and  the  testimony  for  the  state  indicated  that 
he  made  no  motion  to  draw  one.  Defendant  tes- 
tified that  when  he  got  within  a  few  feet  ot 
deceased,  deceased  threw  his  right  hand  in  the 
direction  of  the  pistol,  and  defendant  immediate- 
ly sliot  him  twice,  and  rendered  him  helpless  to 
secure  a  pistol.  The  pistol  carried  by  defend- 
ant was  on  the  inside  of  his  trousers  whidt 
were  inside  of  his  overalls.  Held,  that  the  fail- 
ure to  charge  on  the  presumption  arising  from 
the  drawing  of  the  pistol  was  not  reversible 
error,  under  Code  Cr.  Proc.  1896,  art  723. 

Appeal  from  District  Court,  Wise  County; 
J.  W.  Patterson,  Jndge. 

Bud  Ham  was  convicted  of  murder  In  the 
second  degree,  and  he  appeala    Affirmed. 

Frank  J.  Ford  and  N.  R.  Bowlln,  for  ap- 
pellant J.  E.  Yantla,  Asst  Atty.  Gr^i.,  for 
the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  murder  la  the  second  degree,  and  the 
punishment  fixed  at  20  yeata'  confinement 
In  the  penitentiary. 

Briefly  stated,  the  case  la  tbat  some 
months  prior  to  the  killing  of  deceased  ap- 
pellant was  shot  twice  by  deceased  with  a 
pistol.  Before  this  homicide,  deceased  had 
told  appellant  tbat  he  must  not  come  about 
bis  premises  or  visit  his  residence,  and,  per- 
haps, threatened  bis  life  If  he  did.  The 
state's  case  Is  that  a  few  minutes  prior  to 
the  homicide  appellant  got  on  a  horse  be- 
longing to  some  one  and  rode  rapidly  to  the 
residence  of  his  brother-in-law,  secured  a 
shotgun,  came  back  rather  hurriedly,  and 
approached  deceased,  who  was  in  the  act  of 
crossing  the  street  from  a  store  where  he  had 
made  some  purchases,  and  shot  him  twice 
with  the  shotgun — one  load  entering  near  the 
heart,  and  the  other  on  the  left  side  of  the 
head.  Just  above  or  a  little  to  the  rear  of  the 
left  ear.  There  is  some  conflict  In  the  testi- 
mony by  the  eyewitnesses  as  to  whether  the 
second  shot  was  flred  by  appellant  after  de- 
ceased fell  to  the  ground,  or  while  he  was  la 
the  act  of  falling.    There  are  some  statementa 
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•f  th«  appellant  to  the  effect  that  he  was  not 
aatlsfled  with  the  preylona  trouble  when  he 
was  shot  by  deceased,  and  that  there  would 
be  another  reckoning,  in  which  there  wonld 
be  «  different  result  Appellant  testified  In 
his  own  behalf  that  Jnst  before  he  mounted 
the  horse  and  went  for  the  gun,  deceased 
met  him  on  the  street,  and  asked  him  why 
he  was  abont  the  streets  of  the  town,  and 
notified  him  if  did  not  leave  the  town  he 
would  kill  him,  and  that  If  be  did  not  leave 
before  the  night  of  the  following  day,  he 
wonld  kill  him,  and  If  he  came  on  the  street, 
be  would  kill  him.  By  circumstances,  the 
state  undertook  to  disprove  this  meeting 
aboat  which  appellant  testified.  Perhaps 
this  Is  a  sufficient  statement  of  the  case  for 
a  discussion  of  the  questions  involved. 

By  bill  of  exceptions  No.  1,  it  is  shown 
that,  after  defendant  had  testified  in  regard 
to  living  In  the  town,  and  having  met  de- 
ceased on  the  evening  of  the  tragedy,  de- 
ceased grasped  a  pistol  by  the  liandle  In  his 
(deceased's)  pocket,  and  said:  "If  you  don't 
leave  this  town  by  to-morrow,  by  sundown, 
I  will  kill  you,  and  If  I  see  you  on  the  streets 
again,  I  will  kill  yon."  And  having  further 
testifled  on  cross-examination  that  he  knew 
both  the  constable  and  the  Justice  of  the 
peace  at  Alvord,  knew  where  they  lived, 
knew  where  the  ofllce  of  the  justice  of  the 
peace  was,  and  there  being  no  evidence  as 
to  whether  defendant  had  applied  to  said 
officers  for  protection  or  to  put  said  Brown 
under  bond  to  keep  the  peace,  that  B.  E.  Car- 
swell,  an  attorney  representing  the  state,  in 
his  opening  argument  to  the  Jury,  stated: 
"G«ntlemen,  the  defendant  knew  the  con- 
stable; he  was  his  personal  friend;  he  knew 
the  Justice  of  the  peace,  who  both  lived  In 
Alvord,  and  he  failed  to  apply  to  them  for 
protection  or  to  have  Brown  put  under  bond 
to  keep  the  peace."  To  this  statement  of 
aald  counsel  bill  was .  reserved,  because  it 
was  unwarranted  by  the  evidence,  outside 
the  record  and  had  a  tendency  to  prejudice 
the  jury  against  the  appellant;  and  that  it 
trenched  upon  his  right  of  self-defense.  The 
court  signs  this,  with  the  statement,  "that 
defendant  testifled,  as  did  the  constable,  that 
the  constable  was  the  personal  friend  of 
appellant,  and  counsel  for  the  state,  Carswell, 
stated  In  his  argument  that  there  was  no  evi- 
dence that  defendant  applied  to  the  con- 
stable or  justice  of  the  peace  for  protection, 
and  from  this  fact,  argued  that  It  was  not 
prolMtbly  true  that  deceased  threatened  de- 
fendant as  he  testifled,  and  that  he  did  not 
consider  himself  in  dauger  from  deceased,  as 
testifled  by  him.  This  was  during  the  open- 
ing argument  by  the  state."  As  qnallfled  by 
the  trial  judge,  we  do  not  believe  there  was 
any  such  Improper  argument  as  requires  a 
reversal.  But  If  there  was,  we  think  that 
the  court  sufficiently  guarded  appellant  by 
Us  charge,  to  the  effect  that,  if  the  jury 
should  believe  tliat  Brown  threatened  to  kill 
defendant,  then  you  are  charged  that  defend- 


ant was  not  required  to  call  on  the  officers 
or  other  persons  for  protection;  nor  was  he 
required  to  have  deceased.  Brown,  put  under 
bond,  but  had  a  perfect  right  to  rely  upon 
himself  for  protection  and  defend  himself 
against  any  attack  that  was  made  upon  him 
by  Brown,  if  yon  believe  any  attack  was 
made  upon  him  by  Brown  at  the  time  or 
immediately  before  the  shooting,  without 
calling  on  any  one  to  defend  or  protect  him, 
and  without  having  taken  steps  to  put  Brown 
under  bond  to  keep  the  peace. 

Another  bill  of  exceptions  Is  reserved  to  the' 
argument  of  counsel  McMurray,  representing 
the  state.  This  bill  recites  that  it  had  been 
proved  that  In  August  next  before  the  kill- 
ing of  deceased  In  March,  deceased  shot  and 
dangerously  wounded  appellant  with  a  pistol, 
and  pursued  defendant  when  he  was  unarm- 
ed, and  fleeing  for  his  life;  the  cause  or 
reason  for  said  assault  by  Brown  on  Ham  be- 
ing wholly  undisclosed  by  the  evidence,  and 
there  being  no  evidence  as  to  whether  or  not 
Brown  was  ever  prosecuted  or  arrested  for 
said  assault  or  not.  Said  McMurray,  In  his 
closing  argument  said:  "Oentleoien,  Brown 
shot  defendant,  and  there  is  no  evidence 
that  he  was  ever  arrested  for  it,  or  that  he 
was  ever  prosecuted  for  It"  Various  objec- 
tions were  urged  to  this,  and  the  court  signs 
the  bill,  'Vith  the  statement  that  state's 
counsel  In  connection  with  the  statement 
above  set  out  ststed  that  the  defense  proved 
that  Brown,  tbt:  deceased,  shot  defendant  but 
did  not  see  flt  to  show  the  facts  and  circum- 
stances connected  therewith.  Counsel  for  de- 
fense bad  argued  at  length  to  the  Jury  that 
deceased  had  shot  defendant  without  cause 
or  provocation."  The  remark  Imputed  to 
counsel  for  the  state  seems  to  be  borne  out 
by  the  recitals  In  the  bill  of  exception,  be- 
cause the  bin  does  make  the  following  state- 
ment: "There  being  no  evidence  as  to  wheth- 
er  said  Brown  was  ever  arrested  or  prose- 
cuted for  said  assault  or  not"  McMnrray's 
statement  was  that  Brown  shot  defendant 
and  there  was  no  evidence  that  he  was  ever 
arrested  for  It  or  that  he  was  ever  prosecut- 
ed for  It  The  bill  by  Its  recitals,  and  as 
qualified  by  the  Judge,  does  not  show  any 
such  violation  of  the  rules  of  argument  as 
requires  a  reversal.  The  same  may  be  said 
of  the  remaining  bills  of  exception  which 
were  reserved  to  the  argument  of  counsel. 

The  charge  of  the  court  on  manslaughter 
is  criticised,  In  that  the  "same  Is  so  drawn 
that  the  Jury  could  not  consider  as  an  ade- 
quate cause  the  passion  aroused  by  the 
threats  of  deceased  and  the  pistol  drawn  by 
deceased  in  the  presence  of  the  defendant 
a  few  moments  before  the  killing.  An  in- 
spection of  the  charge  does  not  sustain  this 
criticism.  Section  20,  which  has  relation  to 
this  Identical  question,  is  «s  follows:  "If  you 
believe  and  flnd  from  the  evidence  that  de- 
fendant did  shoot  and  kill  the  said  J.  S. 
Brown,  and  if  you  believe  that  just  before 
such  killing,  the  said  Brown  met  defendant 
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and  ordered  him  to  leave  tbe  town  of  Alvord 
by  tbe  following  nigbt,  and  tliat  said  Brown 
tben  threatened  to  kill  defendant,  if  he  did 
not  leave  town  by  the  following  night,  and 
that  if  In  the  meantime  he  saw  him,  de- 
fendant, on  tbe  streets  of  Alvord,  be  would 
kill  hitn;  and  that  said  Brown  at  tbe  time 
displayed  or  exhibited  a  pistol,  and  if  you 
tteiieve  that  these  facts  in  connection  with 
all  tbe  other  facts  and  circumstances  in  evi- 
dence (if  any)  were  sufficient  to  render  the 
mind  of  a  person  of  ordinary  temper  inca- 
pable of  cool  reflection,  and  if  you  believe  that 
by  reason  of  these  facte  tbe  mind  of  defend- 
ant was  rendered  Inca^ble  of  cool  reflection, 
and  that  defendant  wlille  bis  mind  was  so 
aroused,  and  not  in  defense  of  himself 
against  an  unlawful  attack  as  hereinafter 
charged  upon,  with  a  gun,  did  in  Wise  coun- 
ty, Texas,  on  or  about  the  30th  day  of  March, 
1906,  shoot  and  kill  tbe  said  X  S.  Brown, 
you  will  find  defendant  guilty  of  manslaugh- 
ter." This  submits  the  very  issue  upon 
which  appellant  mainly  relied  to  reduce  the 
homicide  to  manslaughter,  and  is,  in  our 
opinion,  a  well-directed  and  pertinent  .ap- 
plication of  the  law,  and  not,  to  say  tbe 
least  of  It  unfavorable  to  appellant.  The 
court  further  charged  tbe  Jory  that,  although 
the  law  provides  that  tbe  provocation  caus- 
ing sudden  passion  must  arise  at  the  time  of 
the  killing,  it  Is  your  duty  in  determining 
the  adequacy  of  the  provocation,  if  any,  to 
consider  In  connection  therewith  all  tbe  facts 
and  circumstances  In  evidence  In  the  case, 
and  if  you  And  that,  by  reason  thereof,  de- 
foidant's  mind  at  the  time  of  the  killing  was 
Incapable  of  cool  reflection,  etc.  We  believe 
these  charges  sufficiently  presented  the  law 
of  manslaughter  under  tbe  facts  adduced  on 
the  trial.  Kor  did  it  operate  to  eliminate 
the  action  of  the  defendant  at  the  time  of 
the  homldde.  In  fact,  It  occurs  to  us  that 
the  charge  as  given  authorized  tbe  jury  to 
consider  tbe  meeting  a  few  moments  before 
the  tragedy,  and  what  occurred  between  tbe 
parties  at  the  meeting,  on  the  same  basis  as 
if  they  had  occurred  immediately  upon  the 
shooting.  The  interregnum  occurring  be- 
tween the  flrst  and  second  meetings,  of  some 
10  to  20  minutes,  was  practically  ignored 
by  this  charge  favorable  to  appellant,  and 
the  dury  was  Instructed  that  If  this  occur- 
red, as  appellant  stated,  it  would  be  adequate 
eanse,  thus  eliminating  .the  Interregnum  of 
time  existing  between  tbe  two  meetings. 

It  is  contended  that  tbe  court's  charge  is 
erroneons,  in  that  it  failed  to  submit  tbe 
issue  of  cooling  time.  This  question  was 
not  soggested  In  tbe  motion  for  new  trial 
nor  In  bill  of  exceptions.  Under  the  deci- 
sions construing  article  723,  Code  Cr.  Proc. 
1895,  In  order  for  appellant  to  aVall  himself 
of  this  question,  exception  should  have  been 
reserved  in  tbe  trial  court  It  cannot  be 
raised  for  the  flrst  time  on  appeal  in  this 
court  However,  we  think  the  court  covered 
the  question  rather  favorably  to  ajipellant 


when  he  Informed  the  Jury  that  if  appel- 
lant killed  deceased  on  account  of  a  sudden 
passion,  engendered  by  the  meeting  a  few  ' 
momenta  before  the  homicide,  there  would  be 
adequate  cause.  The  charge  upon  cooling 
time  would  have  bad  a  tesadeacy  unfavor- 
able to  appellant  on  this  point;  that  is,  it 
would  have  left  tbe  question  for  tbe  Jury 
to  decide  whether  or  not  bis  mind  bad  cool- 
ed; whereas,  the  coorfs  charge,  as  given, 
submitted  if  these  all  occurred  and  that  bis 
mind  was  aroused  by  it  that  bis  guilt  would 
be  no  higher  than  manslaughter.  We  are 
of  opinion,  if  tbe  question  of  cooling  time 
could  be  considered,  tbe  court's  charge  was 
rather  favorable  than  otherwise.  Castro's 
Case  (Tex.  Cr.  App.)  40  8.  W.  986,  Is  relied 
uiK>n,  as  is  Mundine's  Case  (Tex.  Cr.  App.) 
38  8.  W.  619,  to  sustain  appellant's  excep- 
tion to  the  charge  above  quoted.  These  cas- 
es are  not  analpgous.  In  Castro's  Case. 
there  were  two  difficulties  some  time  apart 
and  tbe  court  practically  eliminated  the  first 
difficulty;  the  one  which  am>ears  was  most 
important  In  this  case,  the  court  submits 
both  troubles — tbe  one  at  tbe  time  of  tbe 
homicide,  as  made  by  the  defendant;  that  is, 
a  provocation  arising  at  tbe  time  of  tbe 
homldde,  and  pointedly  in  another  para- 
graph of  tbe  charge  submits  tbe  issue  of  the 
previous  difficulty,  authorizing  the  J1U7  to 
acquit  on  either  or  both. 

Tbe  charge  on  self-defense  Is  also  crit- 
icised, because  it  did  not  submit  the  appear- 
ance of  danger.  We  do  not  so  understand 
the  court's  charge.  In  one  section  tbe  court 
charged  tbe  Jury  that  a  person  has  the  right 
and  is  Justified  in  defending  himself  against' 
an  unlawful  attadi  of  such  character  as  to 
put  him  In  danger  of  death  or  serious  bod- 
ily Injury,  or  of  such  a  character  as  to  cause 
it  to  reasonably  appear  to  him,  viewed  from 
bis  standpoint  that  be  was  in  danger  of 
death  or  serious  bodily  injury;  and,  in  tliat 
connection,  charged  the  law  of  retreat  and 
that  he  had  tbe  right  to  stand  bis  ground 
and  defend  himself  by  any  means  in  bis  com- 
mand. This  was  a  general  statement  of  tbe 
law.  The  court  then  applied  the  law  to  the 
facts,  as  follows:  "If  you  find  and  believe 
from  the  evidence  that  defendant  did  shoot 
and  kill  Brovra,  and  if  you  believe  that  at 
tbe  time  be  so  shot  Brown,  that  Brown  liad 
made,  or  was  In  the  act  of  making,  an  attack 
otpon  the  person  of  defendant  of  such  a  char- 
acter as  to  put  defendant  in  danger  of  death  or 
serious  bodily  injury,  or  If  you  believe  it  rea- 
sonably appeared  to  defmdant  that  Brown 
was  about  to,  or  had  made  an  attack  upon 
him,  tbe  defendant  of  such  a  character  as 
cansed  it  reasonably  to  appear  to  defendant 
viewed  from  his  standpoint  that  he  was  In 
danger  of  death  or  serious  bodily  injury,  and 
that  to  protect  himself  from  sasdx  actual  dan- 
ger, or  reasonable  appearance  of  danger,  de- 
fendant shot  and  killed  Brown,  you  will  find 
defendant  not  guilty."  The  court  fortfao' 
charged  the  Jury  in  another  section  that  a 
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party  haa  the  same  right  to  defend  htmseU 
against  reasonable  am)earancea  of  danger  as 
be  has  against  actual  danger.  The  court  then 
gave  a  fnll  and  fair  cliarge  on  the  law  of 
threats  as  applied  to  self-defense. 

It  is  contended  that  the  court  failed  to 
define  what  circumstances  '(ronld  mitigate, 
justify,  or  excuse  the  homicide,  so  as  to  re- 
duce the  killing  to  the  grade  of  manslaugh- 
ter, etc*  We  do  not  concur  in  this  view  of 
the  charge.  The  court  gave  a  charge  upon 
manslaughter  and  self-defense,  and  fully  de- 
fined these  matters;  and  that  was  a  sufficient 
definition  of  the  terms  mentioned.  It  Is 
also  contended  that  the  court  erred  In  not 
charging  the  jury  that  appellant  had  a  right 
toi  shoot  deceased  until  all  appearances  of 
danger  were  over.  We  do  not  think  that  the 
evidence  suggests  this  phase  of  the  law  from 
either  the  state's  or  defendant's  testimony. 
It  Is  an  uncontroTerted  fact  that  appellant 
fired  two  shots  Into  the  body  of  bis  enemy, 
and  It  is  not  definitely  shown  which  took 
effect  first — ^the  wound  around  the  heart,  or 
the  other  throntrh  thp  hraln.  But  It  Is  shown 
that  deceased  died  almost  Instantly.  If  ap- 
pellant's testimony  be  true,  he  shot  at  his 
antagonist  the  second  time  while  lying  on 
the  ground,  trying  to  lift  himself  on  his  el- 
bow and  moving  his  right  band.  The  failure 
tmder  any  view  could  not  have  been  of  a 
material  character.  Article  723,  Code  Cr. 
Proc.  189S.  Nor  is  the  further  question  sug- 
gested by  appellant  tenable ;  that  Is,  the  law 
ixrould  presume  that  If  deceased  drew  a 
pistol  he  Intended  to  kill  appellant  There 
Is  nothing  to  warrant  a  charge  on  this  phase 
of  the  law.  Appellant  did  not  draw  any 
pistol,  and  the  testimony  of  all  witnesses 
indicate  that  he  not  only  did  not  draw  a 
pistol,  but  did  not  even  make  a  motion  to 
draw  one.  However,  ai^ellant  shows  that 
when  he  got  within  a  few  feet  of  deceased, 
deceased  threw  his  right  hand  In  the  direc- 
tion of  the  pistol,  and  appellant  Immediate- 
ly shot  him  through  the  head,  and  near  the 
heart,  and  rendered  him  helpless  to  secure 
any  pistol.  And  all  the  facts  show  that 
deceased  did  not  draw  a  pistol,  and  that  it 
was  on  the  inside  of  his  pants,  which  was  on 
the  Inside  of  his  overalls.  If  error.  Its  re- 
fusal is  certainly  not  Injurious  In  a  material 
way.  Article  723,  Code  Cr.  Proc.  1895.  It 
Is  very  questionable  whether  the  Issue  of 
self-defense  was  In  the  case.  Appellant's 
own  testimony  is  the  strongest  in  his  behalf; 
and  it  is  to  the  effect  that,  immediately  after 
deceased  ordered  him  to  leave  the  town  un- 
der the  threat  mentioned,  he  mounted  a 
borse^  rode  200  yards,  got  his  shotgun,  came 
baiA  on  the  street,  found  his  antagonist,  and 
■hot  him.  This  testimony,  as  detailed  by 
the  appellant,  rather  indicates  that  he  went 
for  the  purpose  of  getting  a  gun  for  the  fur- 
ther pturpose  of  slaying  his  adversary  on  ac- 
count of  the  threats  <»  the  previous  dif- 
ficulty.   One  or  more  of  the  witnesses  testi- 


fied that  immediately  after  the  killing,  be 
sent  a  message  to  his  sister,  at  whose  house 
he  got  the  gun,  that  he  had  killed  deceased 
as  he  told  her  he  would  do  when  he  got  the 
gun.  This  is  not  the  exact  language,  but  is 
the  substance  of  the  testimony  testified  by  one 
or  more  of  the  witnesses.  However,  the  court 
charged  on  self-defense,  and  solved  all  doubt 
on  this  question  in  favor  of  appellant 

There  are  some  questions  suggested  In  the 
brief  In  regard  to  the  charge  of  the  court 
which  have  not  been  discussed  or  noticed, 
for  the  reason  that  they  were  not  raised  In 
the  court  below  by  bill  of  exce{>tion8,  or  In 
motion  for  new  trial. 

Finding  no  reversible  error  In  the  record, 
the  judgment  is  affirmed. 


McOORQUODALB  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  20, 

190ix     On  Behearing,  Nov.  21,  1900. 

Dissenting  Opinion,  Dec  19,  1908.) 

1.  HOMICIDB— EVIDENCB— ADinsSIBILITT. 

Where,  on  a  prosecution  for  murder,  the 
evidence  was  circumstantial,  and  the  theory  of 
the  state  was  that  deceased  and  defendant  were 
rivals  for  the  affections  of  a  certain  woman,  it 
was  proper  to  permit  the  woman  to  testify  that 
defendant  bad  attempted  to  induce  her  to  leave 
the  house  In  which  she  was  living,  and  for 
which  deceased  was  paying  rent  stating  that,  if 
she' did  not  do  so,  he  would  bum  up  everything 
she  had. 

2.  Save. 

It  was  proper  to  admit  in  evidence  letters 
written  by  defendant  to  the  woman  which  wer* 
of  a  sentimental  nature,  and  referred  to  de- 
ceased in  threatening  terms. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  {  328.] 

3.  Same. 

It  was  proper  to  exclude  evidence  offered 
by  defendant  to  show  that  deceased  had  ones 
sent  a  message  to  a  third  person  to  the  effect 
that  if  such  person  did  not  cease  his  visits 
to  the  woman,  deceased  would  kill  him,  and 
that  such  message  was  sent  shortly  prior  to  the 
homicide,  as  the  mere  fact  that  deceased  had 
threatened  to  kill  another  party  was  not  suffi- 
cient to  admit  the  evidence,  unless  there  were 
other  facts  showing  that  such  party  might  have 
been  placed  In  such  position  that  he  would 
have  conmiitted  the  homicide. 

4.  Same— Questions  roa  Jubt. 

On  a  prosecution  for  murder,  held,  under 
the  evidence,  a  question  for  the  jury  whether 
a  sufficient  predicate  had  been  laid  for  the  ad- 
mission of  a  dying  declaration. 

[Bid.  Note.— For  cases  In  pohit  see  Cent  Dig. 
vol.  26,  Homicide,  |  469.] 

5.  Same— BviDERCE— Aduibsibiutt. 

Where  dying  declarations  have  been  admit- 
ted, other  statements  of  deceased  contradictorr 
thereto  are  admissible,  if  they  tend  to  impeach 
or  contradict  the  value  of  the  dying  declaration. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  {  460.] 

8.  Saue. 

Where,  on  a  prosecution  for  murder,  the 
evidence  was  circumstantial,  and  it  appeared 
that  deceased  was  shot  at  night  and  that  he 
stated  in  a  dying  declaration  that,  just  as  the 
pistol  was  fired,  he  recognized  defendant  as  the 
one  who  fired  it  and  it  was  shown  that  at  the 
time  a  light  was  shining  from  a  window  on  a 
gate  at  or  near  which  the  murderer  stood  whea 
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-be  fired  the  shot,  there  was  no  error  In  ex- 
'dading  testimony  to  the  effect  that  witnesa 
asked  deceased  how  be  knew  that  accused  shot 
him,  and  that  be  replied  that  lie  recognized  him 
Ity  the  flash  of  the  pistol. 

7.  Cbiminax    Law— Tbiai.— ExAioHATion    of 

WiTNXaSES. 

On  a  prosecution  for  murder,  where  the 
evidence  was  circumstantial,  a  witness  testi- 
fied that  he  saw  defendant  on  the  night  of  the 
homidde  ..nd  near  the  time  thereof,  and  that 
he  did  not  appear  to  be  excited;  and  on 
-cross-examination  he  was  aslced  by  the  state 
if  it  were  not  a  fact  that  defendant  was  an 
'"old  polcer  player"  and  not  easily  excited,  to 
which  question  an  objection  was  sustained. 
Held  that,  there  beinr  no  testimony  before  the 
Jury  oo  the  subject,  the  asking  of  the  question 
to  the  witness  was  no  ground  for  reversal. 
&  Sauk— New   TsiAii—DiSQUAunoATioR   OT 

JUBOB. 

On  a  motion  for  a  new  trial  of  a  prose- 
-cution  for  murder,  defendant  filed  affidavits  to 
the  effect  that  affiants  had  heard  a  certain  juror 
prior  to  the  trial  state  that  any  man  who  had 
■conducted  himself  as  defendant  had  done  ought 
to  have  his  neck  broken  or  be  hung.  The  juror 
filed  an  affidavit  to  the  effect  that  he  had  no 
recollection  of  such  language  in  form  or  import, 
'but  that,  if  he  did  use  it,  it  was  an  idle  and  un- 
meaning remark,  as  he  knew  nothing  of  the 
facts  and  formed  no  opinion  prior  to  the  trial. 
It  appeared  by  affidavits  of  other  jurors  tbaf 
the  juror  in  question  was  the  only  one  favor- 
able to  defendant  when  the  jury  retired,  and 
that  he  held  out  in  his  favor  for  some  time. 
It  appeared  that,  when  the  juror  was  being 
examined  on  his  voir  dire,  he  was  not  inter- 
rogated as  to  whether  he  had  formed  any  con- 
clusion. Held,  that  there  was  no  error  in  over- 
ruling a  motion  for  a  new  trial. 
4.  HoMioiDS— iRnBConoNS— Dkobkbs  or  Of- 
fense. 

On  a  prosecution  for  murder,  the  evidence 
was  circumstantial,  but  it  was  shown  that  de- 
-ceased  and  defendant  had  1>een  rivals  for  the 
affections  of  a  certain  woman,  and  that,  while 
deceased  and  the  woman  were  standing  in  a 
yard  in  the  nighttime,  some  one  approached  and 
without  warning  shot  deceased  in  me  back,  and 
the  court  Instructed  that  if  defendant,  on  his 
malice  aforethought,  in  a  sudden  transport  of 
passion,  aroused  without  adequate  cause,  and 
not  in  defense  of  himself,  shot  deceased,  be  was 
guilty  of  murder  in  the  second  degree.  Held, 
that  the  instruction  was  favorable  to  accused, 
and,  whether  or  not  the  expressiim  "sudden 
-transport  of  passion"  was  technically  correct, 
it  could  not  have  injured  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  28,  Homicide.  H  642-648.] 

la  Sau. 

Defendant  requested  an  instruction  that  if 
he  went  to  the  house  of  the  woman  without  any 
intention  of  killing  deceased,  and  while  there 
saw  deceased  and  the  woman  together,  and  from 
any  cause,  not  deemed  adequate  to  reduce  the 
■offense  to  manslaughter,  killed  deceased,  or  there 
was  prejudice  in  the  mind  of  defendant,  a  sud- 
den transport  of  paenion,  anger,  rage,  or  terror, 
rendering  the  mind  incapable  of  cool  reflection, 
and  that  while  in  tliat  condition  he  formed  tlie 
intent  to  kill,  and  did  so,  he  would  be  guilty  of 
murder  in  the  second  dei;ree.  Held  that,  in 
view  of  the  instruction  given,  there  was  no 
-error  in  refusing  the  one  requested. 

On  Rehearing. 

11.  CBmiRAi.  Law  —  Appcai.  —  PBOcBEDiiiaa 
JLFTEB  Remand. 

After  an  affirmance  on  appeal  in  a  crim- 
inal case^  and  after  the  overruling  of  defend- 
ant's motion  for  a  rehearing,  the  Attorney  Gen- 
eral represented  to  the  CJourt  of  Criminal  Ap- 
poUs  that,  since  th«  overruling  of  the  motion 


for  a  rehearing,  it  had  been  discovered  that  the 
transcript  liad  not  contained  a  complete  judg- 
ment against  defendant,  and  the  state  moved 
that  the  court  order  the  transcript  and  all  papers 
transferred  from  the  Branch  where  they  liad 
been  forwarded  for  the  purpose  of  issuing  the 
mandate,  to  the  end  that  the  court  might  de- 
termine its  jurisdiction  of  tlie  appeal,  and  wheth- 
er the  judgment  should  be  reformed  and  af- 
firmed. Held,  that  the  Court  of  Criminal  Ap- 
peala  Iiad  jurisdiction  to  grant  such  motion, 
notwithstanding  that  the  motion  for  a  rehear- 
ing liad  been  overruled,  and  notwitlistanding 
that  it  was  after  the  term. 
12.  Same- GoBBEcnoN  or  Judoment. 

Code  Cr.  Proc.  1895,  art.  831,  in  relation 
to  the  requisites  of  a  judgment,  provides,  ia 
subdivision  9,  "in  the  case  of  a  conviction,  tliat 
it  is  considered  bv  the  court  that  defendant  is 
adjudged  to  l>e  guilty  of  the  offense  as  found  tv 
the  jury,"  and,  in  subdivision  10,  that  "defeiut 
ant  oe  punished  as  has  been  determined  by  tne 
jury,  in  cases  where  they  have  the  right  to  de- 
termine the  amount  or  the  duration  and  the 
place  of  punishment,  in  accordance  with  the 
nature  and  terms  of  the  punishment  prescrilied 
in  the  verdict."  Section  904  authorizes  the 
Court  of  Criminal  Appeals  to  "reform  and  cor- 
rect the  judgment"  as  the  law  and  nature  of 
the  case  may  require.  Section  837  gives  the 
trial  court  authority  to  complete  the  entry  of 
a  judgment.  Held,  that  where,  on  appeal,  it 
appeared  that  the  judgment  was  incomplete,  in 
that  it  omitted  the  ninth  and  tenth  require- 
ments of  article  831,  the  court  iiad  authorU?  to 
make  the  correction;  it  not  being  necessary 
to  send  the  case  back  for  correction  in  the 
court  below. 
Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Brazos  Coim- 
ty;  J.  C.  Scott  Judge. 

William  McCorqaodale  was  convicted  of 
murder  in  the  first  degree,  and  he  appeal*. 
Judgment  of  conviction  reformed  and  cor- 
rected, and  affirmed. 

A.  O.  Board,  Doremua  k  Butler,  3.  Q. 
Mlnkert,  T.  S.  Henderson,  B.  T.  Brand,  and 
Brockman  &  Kahn,  for  appellant  W.  BL 
Spell,  Lamar  Bethea,  V.  B.  Hudson,  and 
Howard  Martin,  Asst  Atty.  Gen.,  tor  Vm 
State. 


DAVIDSON,  P.  J.  Ai^ellant  was  assesaed 
a  life  term  imprisonment  in  the  penitentiarT', 
under  conviction  of  murder  In  tbe  first  de- 
gree. 

Bill  of  exertions  Na  1  complains  of  the 
action  of  the  court  refusing  to  postpone  the 
selection  of  the  Jury  until  certain  named 
Jurors  could  be  attached  and  Ixougbt  Into 
court  The  court  says  in  explanation:  "Tha 
court  beard  the  evidence  of  the  sherift  as 
to  where  the  said  Jurors  resided,  and  ascov 
talned  they  lived  from  8  to  20  miles  from 
tiie  courthouse.  Instanter  attachments  for 
said  jurors  w0-e  Issued,  and  the  motion  oytx- 
ruled.  Before  d^mdant  was  required  to 
pass  on  any  talesmen  all  of  said  Jurors, 
with  the  exception  of  ot>e  or  two,  were 
brought  Into  court  and  after  the  Jury  were 
finally  Impaneled  defendant  had  not  ex- 
hausted his  challenges."  There  was  no  «>- 
ror  In  this.    It  has  been  frequently  decided. 

Another  bill  complains  that  the  Juror  Mc- 
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Swain  bad  been  tasted  aa  to  bis  quallflcatlaii, 
and  accepted  by  tbe  state,  and  before  tbe 
defendant  passed  upon  blm  he  called  atten- 
tion to  the  fact  that  th^  had  not  Inquired 
of  him  aa  tA  wbetlier  or  not  he  had  con- 
Bciendooa  acmples  in  regard  to  Inflicting  the 
death  penalty.  Upon  Inquiry  the  Juror  stated 
he  had,  and  the  state  then  challenged  him 
for  cauae.  Tbla  was  not  error.  He  could 
not  be  considered  a  Juror  in  the  case  until 
he  had  been  accepted  by  both  parties  and 
sworn.  Nor  Is  there  any  merit  tm  the  ooo- 
tention  that  I>ecaa8e  the  state  had  accepted 
the  Juror  McGhee,  wlio  had  replied  he  liad 
no  conscientious  scruples,  therefore  the  stats 
waived  that  question  ■■  to  McSwaln.  This 
did  not  talce  away  from  the  state  tbe  right 
to  challenge  McSwaln  for  that  reason. 

The  theory  of  the  state  was  tiiat  deceased 
and  defendant  were  rivals  for  the  attention 
and  carnal  favors  of  the  negro  woman,  Ida 
McOrew,  and  that  appellant  shot  dec^ised. 
Spell,  on  account  of  Jealousy  growing  out 
of  this  relation.  In  this  connection,  the 
state  asked  this  witness  (Ida  McGrew)  tbe 
question  "if  tbe  defendant  ever  tried  to  in- 
duce her  to  leave  the  bouse  In  which  she 
was  then  living,  and  for  wblcn  deceased  was 
paying  rent,  and  if  he  made  any  threats 
against  her  In  the  event  she  failed  to  do 
so."  Exception  was  reserved,  because  of 
Its  Irrelevancy,  and  because  It  would  serve 
to  inflame  the  minds  of  the  Jury  and  preju- 
dice them  against  him.  This  being  over- 
ruled, witness  answered  that  defendant  did 
try  to  get  her  to  leave  said  bouse,  stating. 
If  she  did  not  leave  it,  he  would  burn  up 
everything  she  had.  This  was  not  error. 
The  evidence  shows  that  appellant  and  de- 
ceased had  been  keeping  the  woman,  Ida 
McGrew.  She  seenu  to  have  been  alternat- 
ing between  them  to  some  extent,  and  tbe 
deceased  had  finally  obtained  the  better  of 
tlie  race  in  tbe  rivalry.  This  seemed  to 
have  very  greatly  enraged  appellant.  De- 
ceased, by  the  answer  of  the  witness,  is 
shown  to  have  been  jmylng  the  rent  on  tbe 
house  in  which  she  was  living.  This  was 
a  circumstance  that  was  introdudble,  bear- 
ing upon  the  question  of  the  feelings  of  ap> 
pellant  towards  the  deceased,  and  tended  to 
show  the  motive  for  the  homicide. 

Omitting  the  dying  declaration  of  deceased, 
this  was  a  case  of  circumstantial  evidence. 
Several  letters  written  by  appellant  to  the 
negro  woman  were  Introduced  In  evidence. 
Various  objections  were  urged  to  this  testi- 
mony. We  think  the  letters  were  admissible 
for  the  same  reason  that  was  the  testimony 
Just  mentioned.  They  were  of  a  love-sick 
nature,  and  showed  intimate  relations  had 
existed  t)etween  appellant  and  tbe  woman, 
aad  also  referred  to  deceased,  in  two  or 
three  of  them,  In  terms  more  or  less  threat- 
ening. For  instance,  tbe  first  Introduced, 
is  dated:  "Bryan,  Texas,  Sept  26th,  1904. 
Ida:  HMiry  Spell,  the  cowardly  puppy,  have 
got  them  notes  I  wrote  you,  taking  them 
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around  showing  them.  A  man  that  is  that 
low-down  is  sorrier  tban  tlie  worst  negro 
in  town.  Now  you  give  tbe  pup  this  note. 
I  want  him  to  see  It.  He  can't  face  a  white 
man;  he  Is  so  sorry.  Mc."  Another  letter, 
dated  Jtme  29th,  had  this  reference  to  de- 
ceased: "I  want  to  talk  with  you,  and  I 
want  you  to  let  me  out  or  Henry  Spell  one, 
for  I  want  to  see  you  every  night  myself,  and 
I  don't  want  to  come  without  you  telling  me. 
Yon  need  not  be  afraid  of  him.  He  knows 
better  tban  to  barm  yon."  In  another  letter 
he  says:  "Ida:  Now,  If  you  will  turn  that 
fool  loose,  I  will  give  you  more  than  he 
makes.  He  ain't  worth  a  damn,  and  I  will 
fix  yon  np.  I  said  a  heap  to  yon,  but  It  was 
because  I  loved  you  so  bard."  It  Is  not 
necessary  to  repeat  the  contents  of  the  let- 
ters, and  the  above  letters  and  extracts  are 
copied  simply  to  show  that  deceased  was 
connected  in  tbe  mind  of  appellant  with  the 
woman,  and  of  the  enmity  engendered  by 
reason  of  the  relations  existing  between  the 
parties.  These  were  clearly  Introducibie  to 
diow  the  state  of  appellant's  mind  towards 
the  deceased,  and  as  bearing  upon  tbe  motive 
that  he  may  have  had  to  perpetrate  the  homi- 
cide. 

Cam  Jones  testified  for  appellant,  and  was 
asked  "if  deceased,  Henry  Spell,  had  ever 
sent  any  message  by  him  to  Zack  Franklin, 
in  regard  to  the  woman,  Ida  McOrew."  The 
evidence  bad  shown  that  deceased  was  killed 
while  at  the  house  of  Ida  McGrew,  and  that 
the  woman  was  the  paramour  of  both  the  de- 
ceased and  defendant  Tbe  state's  theory 
Is  that  defendant  and  deceased  were  rivals 
for  her  affections  and  carnal  favors.  The 
bill  shows  that  tbe  state  objected  to  the 
question  asked  of  the  witness,  because  it 
was  Immaterial  and  irrelevant  Objection 
being  sustained,  it  is  stated  the  witness 
would  have  answered,  had  be  been  permitted, 
that  deceased  had  told  him  to  tell  said  Frank- 
lin, that.  If  be  (Franklin)  did  not  cease  his  vis- 
its to  Ida  McGrew,  he  (Spell)  would  kill  blm, 
and  that  this  was  shortly  prior  to  the  hoinl> 
cide.  The  purpose  stated  was  to  show  that 
other  parties  than  appellant  were  in  the  habit 
of  visiting  at  the  house  of  Ida  McGrew,  and 
that  other  parties  than  appellant  had  a  motive 
for  killing  deceased.  Sometimes  this  character 
of  evidence  becomes  material  and  admissible. 
Such  has  been  the  rule  since  Dubose  v.  Stete, 
10  Tex.  App.  230.  The  rule  In  regard  to  this 
may  be  thus  steted;  That  Investigaticms  with 
reference  to  other  parties  than  the  accused 
would  not  be  permitted,  unless  the  Inculpa- 
tory facts  are  such  as  proximately  connect 
the  party  not  on  trial  with  tbe  transaction. 
In  other  words.  If  a  party  other  tban  the  ac- 
cused had  the  motive  and  opportunity,  and 
was  placed  In  such  proxlmi^  to  the  homi- 
cide as  to  show  he  may  have  been  the  guilty 
party,  the  evidence  may  have  been  Intro- 
ducibie; but  remote  acts  and  threats  would 
not  be,  unless  other  facts  In  closer  proxim- 
ity and  perUnoitly  connecting  the  third  par- 
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t7  With  the  homicide  at  the  time  of  the  com- 
mlaslon  of  the  offense  were  shown.  The 
mere  fact  that  deceased  may  have  had  ani- 
mus Is  not  sufficient  The  mere  fact  that  de- 
ceased had  threatened  to  kill  other  parties 
la  not  sufficient  to  admit  It  nnlen  there 
are  other  facts  to  cdiow  that  the  third  party 
may  have  been  placed  In  such  poeltloD  that 
he  may  have  committed  the  homldde.  This 
bill  does  not  bring  It  within  the  mlcL 

The  dying  declarations  of  deceased  were 
admitted.  It  is  contended  that  the  predicate 
is  not  sufficient  Cole  Spell,  brother  of  de- 
ceased, directly  after  the  shooting,  went  to 
where  his  brother  was,  had  a  short  talk  with 
him,  went  down  in  town,  and  undertook  to 
arrest  defendant  who  refused  to  be  arrested 
by  him,  because  he  had  no  warrant  He  re- 
turned to  the  bedside  of  his  brother,  and  bad 
a  conversation  with  him.  Before  this  con- 
versation, deceased  asked  that  all  the  parties 
be  sent  out  of  the  room.  This  was  done. 
Deceased  said  to  his  brother :  "I  know  I  am 
not  going  to  get  well,  and  I  want  to  ttil  yon 
who  did  it"  He  was  perfectly  rational  at  the 
time.  The  witness  Mitchell  (Justice  of  the 
peace)  says  he  arrived  at  the  place  where  de- 
ceased was  after  being  shot;  that  he  went 
into  the  room,  and  deceased  recognized  him. 
He  was  suffering  from  a  gunshot  wound  in 
the  back,  which  came  out  in  front  near  the 
nipple.  He  says  he  did  not  hear  the  doctors 
explain  or  tell  deceased  of  the  seriousness  of 
the  wound.  His  testimony  shows  that  de- 
ceased was  of  sound  mind.  He  would  talk 
a  little,  and  then  would  stop.  This  witness 
said  he  thought  from  the  first  that  the  wound 
was  fatal.  "I  asked  the  doctors  if  there 
was  any  chance  for  recovery,  and  the  doctor 
■aid  there  was  little.  I  then  said  I  thought 
It  was  my  duty  to  take  a  dying  statement 
I  then  asked  Tom  Spell  (a  brother  of  deceas- 
ed) to  ask  deceased  if  he  would  make  a  state- 
ment He  came  and  informed  me  that  his 
brother  (Henry  Spell)  would  make  a  state- 
ment to  me.  I  then  went  into  the  room 
where  lie  was  lying  on  the  bed.  I  then  asked 
deceased  if  he  realized  he  was  in  a  dying 
condition,  and  he  replied,  'I  do.'  I  then  said, 
•In  all  probability  would  not  recover?'  and 
be  said,  'I  do.'  I  then  asked  him  if  he  knew 
who  shot  him.  This  was  about  9  o'clock 
Nagle,  the  county  attorney,  reached  deceased 
after  Mitchell  took  the  statement  I  did 
not  know  what  formality  Mitchell  had  gone 
through  in  taking  the  dying  declaration.  I 
went  in  the  room  where  deceased  was  lying, 
and  asked  'How  are  yonV  And  the  doctor 
asked  him  if  he  knew  me,  and  he  said,  'It  Is 
Mr.  Nagle.'  I  said,  'Henry,  do  you  think  you 
are  going  to  die?'  And  he  said,  'I  have  not 
given  up  all  hope,'  and  said,  1  don't  see 
why  I  should  not  recover.'  I  had  spokm  to 
him  several  times  as  to  his  condition,  so  as  to 
lay  the  predicate  for  his  dying  declaration, 
and  each  time  he  did  not  indicate  he  had 
given  up  hope.  The  last  statement  of  Dr. 
Ehnory  was:    'Henry,  you  are  in  a  mighty 


bad  condition,  and  you  maj  perhaps  die.' 
At  that  time  he  said,  'I  know  it'  I  was 
never  satisfied  with  his  condition.  It  was 
about  9  o'clock  when  I  started  to  the  Mose- 
ley  place,  where  Spell  was.  It  must  have 
beat  9:8d  when  he  made  tUs  first  statement 
to  mew"  Dr.  Bmory  testified:  "Dp  to  the 
time  Mitchell  took  the  dying  statement  or 
declaration  of  deceaaed,  I  bad  not  indicated 
to  him  that  be  was  seriously  wounded  and 
would  probably  die.  At  the  time  C.  M.  Spell 
(brother  of  deceased)  took  a  statement  or 
declaration  from  the  deceased,  I  had  not 
indicated  to  him  that  he  was  not  seriously 
hurt  At  the  time  that  Mr.  Nagle  talked  to 
deceased,  I  had  told  him  of  the  serious  na- 
ture of  his  wound,  and  that  in  all  probability 
he  would  not  get  well."  This  is  the  testi- 
mony pro  and  con  in  regard  to  the  predicate. 
Thereupon  Cole  Spell  (brother  of  deceased) 
was  permitted  to  testify  that  deceased  said 
to  him  that  "ha  and  Ida  McGrew  were  out 
in  the  alley,  and  were  facing  the  Moseley 
place,  when  he  heard  a  noise  at  the  gate, 
looked  over  his  shoulder,  and  a  pistol  fired, 
and  lie  recognized  defendant"  Under  the 
state's  evidence  from  Mitchell  and  Spell 
(brother  of  deceased)  there  was  a  sufficient 
predicate  laid  for  the  Introduction  of  the  dy- 
ing statement  The  attack  made  on  the  pred- 
icate, through  the  witness  Nagle,  perhaps 
would  have  excluded  it,  had  that  been  tha 
only  testimony  In  regard  to  the  predicate. 
The  court  sulHnitted  this  question  to  the  Jui7 
under  appropriate  instructions.  We  believe 
there  was  no  error  in  this  matter.  Tbe  jury 
had  the  right  to  pass  on  the  que8ti(Hi,  and 
the  instructions  w«-e  appropriate.  Sims  r. 
State,  m  Tex.  Cr.  R.  154,  36  8.  W.  2S6; 
Martlnea  v.  State  (Tex.  Cr.  App.)  56  S.  W. 
58;  HIghsmlth  v.  State,  41  Tex.  O.  B.  32, 
50  S.  W.  723,  61  S.  W.  019.  If  the  testimony 
of  Spell  (brother  of  deceased)  and  Mitchell 
was  believed  by  the  Jury,  then  a  proper  pred- 
icate was  laid. 

Appellant  offered  to  prove  by  another  wit- 
ness the  following :  "I  asked  deceased  how  he 
knew  who  shot  him?  He  stated  repeatedly 
that  he  recognized  him  by  the  flash  of  the 
pistol."  A  bill  is  reserved  to  the  rejection  of 
this  testimony,  and  It  shows  that  deceased 
and  Ida  McOrew  bad  Just  left  her  little  bouse 
In  the  yard  near  the  Moeely  residence,  and 
she  had  squatted  down  by  deceased,  who  was 
standing  up,  and  who  had  leaned  towards 
her,  and  Just  at  this  Juncture  the  pistol  flied 
immediately  behind  deceased.  The  woman 
testified  that  the  night  was  dark,  and  she 
did  not  see  or  recognize  the  person  who  fired 
the  shot  The  bill  further  recites  that  the 
dying  declaration  of  deceased  was  then  ad- 
mitted, to  the  ^ect  that  as  the  pistol  fired 
he  looked  over  his  shoulder,  and  saw  and 
recognized  defendant  as  the  person  who  fired 
It,  and  that  defendant  was  standing  at  or 
near  the  gate  opening  from  Mrs.  KesUer'a 
into  the  alley.  Defendant  then  proved  by 
witnesses  Buchanan  and  Barron  that  they 
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had  "recently  made  exprrlmenta  In  dischar- 
ging plstola  on  a  Atnk  nigM.  under  conditions 
rimllar  to  those  testlfled  to  by  the  state's 
witnesses  as  shown  above,  and  that  It  was 
Impossible  to  recognize  the  person  firing  by 
the  flash  of  the  pistol."  The  state  then  prov- 
ed by  Moadey  and  his  wife  that  they  were 
at  home  on  the  night  of  tiie  homicide;  heard 
the  pistol  shot;  that  there  was  a  lighted 
lamp  at  the  time  on  their  table ;  that  "a  few 
nights  ago  they  bad  assisted  at  an  experiment 
r^rodnclng  the  situation  by  placing  a  lighted 
lamp  on  their  table,  in  the  position  of  the 
lamp  on  tiie  night  of  the  homicide,  and  said 
light  cast  a  beam  to  the  gate  from  Mrs.  Mose- 
ley's  Into  tiie  alley ;  and  that  they  recognized 
a  person  standing  at  the  gate."  This  was  the 
gate  where  defendant  Is  supposed  to  have 
stood  when  he  fired  the  fatal  shot  Defend- 
ant then  offered  Dr.  Emory,  who  stated  that 
be  was  called  to  see  deceased  about  7  o'clock 
on  the  night  of  December  7,  1904,  dressed  his 
wound,  and  tallced  with  him  about  the  shoot- 
ing, a  short  time  after  he  bad  made  a  state- 
ment to  his  brother,  C!ole  Spell.  Defendant 
then  offered  the  testimony  which  was  reject- 
ed on  exception  by  the  state.  The  bill  is 
signed  with  this  qualification:  '^hat  this 
evidence  was  offered  by  defendant  Defend- 
ant's attorneys  stated  that  they  would  ob- 
ject to  the  state's  attorneys  cross-examining 
witness  on  any  otber  part  of  deceased'a  dying 
declaration."  Where  dying  declarations  are 
admissible  In  evidence,  other  statements  of 
deceased  contradictory  of  the  dying  state- 
ments are  usually  admissible;  that  is,  If 
they  tend  to  impeach  or  contradict  or  de- 
preciate the  value  of  the  dying  declaration. 
Felder  v.  State,  23  Tex.  App.  477,  6  S.  W. 
145,  50  Am.  Rep.  777;  Orange  v.  State,  83 
8.  W.  385,  11  Tex.  Ct  Rep.  612.  It  will  be 
noted  in  this  connection  that  the  deceased 
did  not  make  any  statement  as  to  how  or  by 
what  sort  of  a  light  be  recognized  appellant 
He  simply  stated  that  he  looked  over  his 
shoulder  and  recognized  him.  We  do  not  be- 
lieve this  testimony  was  admissible  for  the 
purpose  of  Impeaching  the  dying  declaration. 
The  evidence  shows  that  the  light  was  shin- 
ing frtmi  the  window  of  Moseley's  residence 
on  the  gate  where  appellant  is  supposed  to 
have  stood  when  he  fired  the  shot  If  de- 
ceased had  stated  that  he  recognized  him  by 
the  light  from  the  window,  this  testimony, 
perhaps,  would  have  been  admissible ;  but  aa 
he  did  not  the  excluded  testimony  served  In 
no  nuumer  to  Imi)each.  It  may  be  stated, 
further,  that  the  testimony  shows  that  de- 
ceased stated.  In  that  connection,  that  he  was 
almost  close  enough  to  have  touched  him  with 
bis  hand  at  the  time  the  plstcri  fired. 

Witness  Nalle  having  testlfled  that  he  saw 
defendant  on  the  night  of  the  homicide,  and 
near  the  time  it  occurred,  was  asked  whether 
or  not  defendant  appeared  to  be  laboring  un- 
der excitement  or  whether  his  manner  and 
conduct  was  natural.  The  answer  was  that 
be  appeared  to  be  perfectly  natural ;  that  he 


noticed  no  evidence  in  hli  conduct  of  any  ex- 
citement whatever.  On  cross-examination, 
the  state,  having  repeated  said  statements  of 
the  witness,  propounded  to  him  the  following 
question :  "Now,  is  it  not  a  fact  that  the  de- 
fendant Is  an  old  poker  player  and  not  easi- 
ly excited?"  Exception  was  Interposed  by  ap- 
pellant and  It  was  sustained.  Appellant 
reserved  a  bill  of  exceptions  to  the  asking 
of  the  question.  There  was  no  testimony  be- 
fore the  Jury  on  the  question.  There  Is  no 
merit  In  this  bill. 

Another  bill  of  exceptions  Is  reserved  to 
the  action  of  the  court  In  refusing  to  set 
aside  the  verdict  because  a  Juror,  W.  P. 
Burkhalter,  was  not  a  fair  and  impartial 
Juror,  and  filed  in  8UK>ort  of  that  the  affi- 
davits of  T..  H.  and  George  Royder,  who 
depose  and  state  that  on  or  about  the  12tb 
day  of  March,  1905,  the  Juror  mentioned, 
George  Royder,  and  J.  P.  Royder  were  talk- 
ing and  discussing  the  killing  of  Henry  Spell, 
and  the  juror  stated  that  any  man  who 
would  write  such  letters  as  William  McCor- 
quodale  did  to  a  negro  woman  ought  to  have 
bis  damn  neck  broken  or  be  hung.  This 
was  before  the  juror  was  taken.  Counsel 
for  appellant  states  that  they  nor  either  of 
them  had  any  reason  to  suppose  that  the 
juror  was  not  a  fair  and  impartial  Juror; 
that  they  nor  either  of  them  knew  or  had 
reason  to  suspect  that  be  was  prejudiced 
against  appellant  or  that  he  had  expressed 
the  opinion  set  out  in  the  affidavit  of  the 
Royders;  and  tbat  the  Juror  qualified  on  bis 
voir  dire,  and  that  they  did  not  know  or 
learn  of  the  conduct  of  the  Juror  until  after 
the  trial  of  the  case^  nor  of  bis  prejudice 
against  appellant  and  that  at  the  time  be 
took  the  Juror  appellant's  challenges  had  not 
been  exhausted,  and,  if  they  bad  known  the 
facts,  they  would  have  cballmged  btm. 
Burtchalter  filed  an  affidavit  to  the  effect 
that  he  had  no  recollection  of  using  any  such 
language,  either  in  form  or  import  but  he 
could  not  say  that  he  did  not  use  the  lan- 
guage, but  If  he  did.  it  was  an  Idle  and  un- 
meaning remark,  and  not  seriously  made; 
that  he  bad  not  seen  any  of  the  letters  re- 
ferred to,  and  had  not  read  or  heard  what 
they  contained,  and  knew  nothing  of  tb» 
facts  in  the  case;  that  he  had  talked  to  none 
of  the  witnesses,  and  had  formed  no  opinion, 
prior  to  the  trial,  as  to  the  guilt  or  inno- 
cence of  the  appellant  and  was  in  no  way 
biased  or  prejudiced,  etc.  All  of  the  jurors- 
file  affidavits  In  regard  to  the  matter,  and 
they  show  that  Burkhalter  was  the  only  Ju- 
ror who  was  favorable  to  appellant  In  their 
retirement  and  that  he  held  out  in  his  favor 
for  some  time,  until  after  a  full  discussion 
of  the  evidence,  when  he  finally  consented 
and  agreed  to  the  verdict  rendered.  Burk- 
halter himself  testlfled  that  he  was  favorablo 
to  appellant  and  hung  the  Jury  on  the  ques- 
tion as  to  whether  the  dying  declarations 
should  be  considered;  that  with  that  in  the 
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eua,  appellant  ongM  to  be  oonylcted,  but 
be  bad  doubt  in  bis  mind  as  to  whether  it 
■bonld  be  considered  by  the  jury.  In  this 
he  is  anatalned  by  all  of  the  jury.  It  is  fur^ 
ther  In  evidence  by  the  sherUt,  district  clerk, 
and  another  witness  that  this  juror  was  ab- 
Boit,  and  had  not  been  served;  but  appel- 
lant's counsel  Inalsted  that  he  should  be 
brought  into  court,  and  attachmoit  was  is- 
sued for  him,  and  he  was  brought  into  court 
and  accepted  as  a  Juror.  None  of  these  par- 
ties show  that  while  the  Juror  was  being  ex- 
amined he  was  Interrogated  as  to  whether 
or  not  he  had  formed  any  conclusion  as  to 
the  guilt  or  innocence  of  the  defendant,  or 
that  be  had  any  bias  in  favor  of  or  against 
him.  The  statement  is  simply  that  the  par- 
ties were  not  aware  that  he  had  so  express- 
ed himself.  It  is  well  settled  by  a  long  line 
of  decisions  In  this  state  that,  where  a  Juror 
Is  accepted  in  this  manner,  it  is  too  late  aft- 
w  the  trial  to  investigate  this  cause  of  chal- 
Imge.  If  the  bill  of  exceptions,  or  the  facts 
developed  on  the  motion  for  new  trial,  bad 
shown  that  they  had  investigated  this  mat- 
ter, and  he  had  mUled  counsel  or  tbt  appel- 
lant In  regard  to  it,  we  would  have  a  dif- 
ferent question  presented.  It  is  further 
shown  by  his  affidavit  that  if  he  had  express- 
ed himself  so  at  all,  which  he  did  not  recol- 
lect, it  was  a  careless  and  meaningless  re- 
mark. In  this  condition  of  the  record,  we 
do  not  believe  the  court  erred  in  overruling 
the  motion  for  new  trial. 

It  Is  contended  that  the  charge  on  murder 
In  the  second  degree  Is  wrong.  That  portion 
of  It  Is  as  follows:  "If  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant,  upon  his  malice  aforethought, 
with  a  deadly  weapon  or  instrument  reason- 
ably calculated  to  and  likely  to  produce 
death  by  the  mode  and  manner  of  Its  use.  In 
a  sudden  transport  of  passion,  aroused,  with- 
out adequate  cause,  and  not  in  defense  of 
himself  against  an  unlawful  attack,  reason- 
ably producing  a  rational  fear  or  expecta- 
tion of  death  or  serious  bodily  Injury,  with 
Intent  to  kill,  did  shoot  with  a  gun,  and 
thereby  kill,  Henry  S.'pell,  as  charged  In  the 
indictment,  you  will  find  him  guilty  of  mur- 
der In  the  second  degree."  The  objections 
are  that  It  is  a  collection  of  abstract  legal 
phraseology,  inapplicable  to  the  facts,  find- 
ing no  support  in  the  evidence,  and  depriv- 
ing him  wholly  of  the  benefit  of  an  instruc- 
tion on  murder  in  the  first  degree,  puts  a 
greater  burden  upon  him  than  the  law  an- 
thorlzes,  and  requests  the  jury  to  find,  be- 
fore they  could,  be  authorized  to  convict  of 
murder  In  the  second  degree,  that  defendant 
was  in  a  sudden  transport  of  passion,  arous- 
ed without  an  adequate  cause,  there  being 
no  evidence  as  to  the  condition  of  the  de- 
fendant's mind,  aroused  by  any  sudden  pas- 
slew  arising  from  any  cause  adequate  or  In- 
adequate, and  also  requires  the  Jury  to  find 
that  the  killing  was  not  in  self-defense,  there 


being  no  evidence  of  self-defmse,  etc.  We 
are  of  opinion  that  the  charge  is  favorable 
to  appellant  In  fact,  we  very  seriously 
doubt  If  the  evidence  suggested  the  theory 
of  murder  in  the  second  degreei  If  appel- 
lant did  the  killing.  It  was  1^x>n  former 
grudges,  and  for  revoige  on  account  of  being 
supplanted  in  the  affections  of  the  n^ress, 
Ida  MicGrew.  He  went  to  the  place  where 
they  were  together  at  night,  and  shot  de- 
ceased In  the  back.  If  he  did  the  killing, 
and  it  was  done  oa  this  account,  murder  in 
the  second  degree  would  be  excluded.  If  he 
found  deceased  with  the  ■woman,  not  ex- 
pecting to  meet  him  at  that  point,  and  be 
killed  him  because  of  that  fact,  with  the 
former  grudges  out  of  his  mind,  as  well  as 
his  antecedent  malice  towards  him,  thai  it 
would  have  been  upon  a  sudden  Impulse. 
Whether  <»:  not  this  peculiar  expression, 
"sudden  transport  of  passion,"  would  be 
technically  correct,  or  Incorrect,  we  do  not 
deem  It  necessary  to  discuss;  but,  under  this 
retord,  we  do  not  believe  this  could  have  pos- 
sibly Injiured  appellant,  even  if  It  was  error. 
The  court  charged  fully  upon  murder  in  the 
first  degree,  murder  in  the  second  degree, 
and  then  gave  the  reasonable  doubt  between 
the  two  degrees.  There  was  no  adequate 
cause  in  the  record.  Therefore  the  question 
of  manslaughter  could  not  have  been  con- 
sidered by  the  jury  from  any  standpoint, 
and,  if  there  was  any  passion  at  all,  it  was 
from  an  Inadequate  cause;  and  If  it  was  up- 
on a  sudden  meeting.  In  view  of  all  this  rec- 
ord, to  have  charged  the  jury  that  It  was 
upon  a  sudden  transport  of  passion,  would 
not  be  of  suflBdent  moment.  If  wrong;  to  re- 
quire a  reversaL 

This  la  recognized  by  appellant's  next  ex- 
ertion to  the  charge,  in  which  he  contends 
that  the  court  erred  in  not  charging  the  jury 
that,  if  appellant  went  to  the  house  of  Ida 
McGrew,  without  any  intention  of  killing  the 
deceased,  Henry  Spell,  and  while  there  be 
saw  deceased  and  the  woman  together,  and 
from  any  cause  not  deemed  adequate  killed, 
to  reduce  the  ofTense  to  manslaughter,  or 
tbere  was  prejudice  in  the  mind  of  defend- 
ant, a  sudden  transport  of  passion,  anger, 
rage,  or  terror,  rendering  the  mind  incapable 
of  cool  reflection,  and  while  in  that  condi- 
tion of  mind  he  formed  the  Intent  to  kill. 
and  did  shoot  and  kill,  Henry  Spell,  he 
would  be  guilty  of  murder  In  the  second  de- 
gree. While  this  charge  Is  based  upon  a  re- 
mote and  rather  speculative  condition.  In  our 
opinion.  It  was  sufficiently  given  In  the 
charge  complained  of  by  appellant.  Just  dis- 
cussed; for,  If  murder  In  the  second  degree 
could  be  based  upon  any  fact  in  this  record. 
It  would  have  been  upon  the  fact  that  de- 
fendant came  suddenly  upon  deceased  with 
the  woman.  There  was  no  possible  contin- 
gency in  this  record  that  would  have  author^ 
ized  a  charge  upon  murder  in  the  second  de- 
gree, exc^t  that  one  fact    We  are  of  opin- 
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ion  that  the  charge  as  given  In  thla  respect 
is  snfflcloit,  and  thwe  was  no  oror  In  not 
^ying  the  charge  of  which  appellant  com- 
plains. 

The  oonrfs  (diarge  is  also  criticised  for 
falling  to  submit  the  Issue  of  manslaughter. 
There  is  not  a  fttct  In  the  case  calling  for  it 

Believing  that  there  la  not  sufficient  error 
in  the  recwd  authorising  a  reversal,  the 
Judgment  is  affirmed. 

On  Rehearing. 

HBNDHRSON,  J.  This  case  was  affirmed 
at  the  Tyler  term,  1905.  Motion  for  rehear- 
ing waa  filed,  and  the  case  was  carried  to 
the  Dallas  term,  1906,  where  the  motion  waa 
overruled.  Subsequent  to  the  overruling  of 
aiqpellanf  8  motion,  the  state  filed  a  motion  re- 
questing this  court  to  recall  the  transcript 
from  the  Tyler  Branch,  where  it  had  been 
forwarded  for  the  purpose  of  issuing  the 
mandate  and  to  correct  the  Judgment  of  the 
lower  court  This  motion  is  In  this  form: 
"Now  comes  the  state,  by  the  Assistant  At- 
torney General,  and  would  show  the  court 
that  the  Judgment  in  this  cause  was  affirm- 
ed at  Tyler,  and  the  appellant's  motion  for 
rehearing  was  overruled  at  the  Dallas  term; 
that  since  which  time  it  has  been  discover- 
ed, and  this  court's  attention  Is  now  called 
to  the  fact  that  the  transcript  does  not  con- 
tain a  complete  Judgment  against  appellant 
though  the  sentence  is  contained  in  the  tran-. 
script.  Wherefore  the  state  prays  that  the 
coiyt  order  the  transcript  and  all  papers 
transferred  from  Tyler  to  the  Austin  Branch 
of  the  court  to  the  end  that  this  court  may 
determine  Its  Jurisdiction  of  this  appeal,  and 
whether  or  not  the  Judgment' should  be  re- 
formed and  affirmed,  or  whatever  acti<m  this 
court  deems  necessary."  On  said  motion 
the  transcript  was  recalled,  and  the  mandate 
ordered  to  be  withheld  pending  the  determi- 
nntlon  of  the  state's  motion. 

It  appears  from  the  transcript  that  tlie 
Jud{[ment  of  the  district  court  is  In  the  fol- 
lowing form:  "The  State  of  Texas  v.  Wil- 
liam McGorquodale.  No.  4,28a  March  2Tth, 
1905.  This  day  this  cause  was  called  for 
trial,  and  the  state  appeared  by  her  district 
attorney,  and  the  defendant  William  McGor^ 
qnodale,  appeared  in  person,  his  counsel  also 
Iwlng  present  and  the  said  defendant  Wil- 
liam McGorquodale,  having  been  duly  ar- 
raigned, and  both  parties  announced  ready 
for  trial,  and  the  defendant  William  McGor- 
quodale, In  open  court  pleaded  not  guilty  to 
the  charge  contained  In  the  Indictment  here- 
in. Thereupon  a  Jury,  to  wit  J.  H.  WUte 
and  deven  others,  were  duly  selected,  im- 
paneled and  sworn,  who,  having  heard  the  in- 
dictment read  and  the  defendant's  plea  of 
not  guilty  thereto^  and  having  heard  the  evi- 
dence submitted,  and  having  been  duly  char- 
ged hy  the  court  retired  In  charge  of  the 
pixiper  officer  to  consider  their  verdict  and 
afterwards,  on  April  1st  were  brought  Into 
open  court  by  the  proper  officer,  the  defend- 


ant and  Us  counsel  being  present  and  In  due 
form  of  law  returned  into  open  court  the 
following  verdict:  'We,  the  Jury,  find  the 
defendant  guilty  of  murder  in  the  first  de- 
gree, and  assess  his  punishment  at  confine- 
ment in  the  state  penitentiary  for  life.  3. 
H.  White,  Foreman.'"  The  Judgment  is  in 
the  ordinary  form,  and  is  complete  so  far 
as  It  goes,  except  the  ninth  and  tenth  re- 
qulrements>  under  article  831,  Code  Cr.  Proc. 
1805,  are  omitted.  Subdivision  9  provides: 
"In  the  case  of  a  conviction,  that  it  is  con- 
sidered by  the  court  that  the  defendant  is 
adjudged  to  be  guilty  of  the  olFense  as  found 
by  the  Jury ;  or,  in  case  of  acquittal,  that  the 
defendant  be  discharged."  Subdivision  10: 
"Tliat  the  defendant  I>e  punished  as  has  t>een 
determined  by  the  Jury,  in  cases  where  they 
have  the  right  to  determine  the  amount  or 
the  duration  and  tho  place  of  punishment  in 
accordance  with  the  nature  and  terms  of 
the  punishment  prescribed  in  the  verdict" 
The  object  of  the  motion  on  the  part  of  the 
state,  it  will  be  seen,  is  to  have  this  court 
reform  and  correct  the  Judgment  Appel- 
lant contests  this  on  two  grounds:  First 
tliat  this  court  has  lost  Jurisdiction  of  the 
case,  the  motion  for  rehearing  on  the  part 
of  the  defendant  having  been  overruled,  and 
the  state's  motion  not  being  in  the  nature  of 
a  motion  for  rehearing;  second,  that  It  is 
not  competent  even  if  this  court  had  Juris- 
diction of  the  case,  to  reform  and  correct 
thp  Judgment  of  tiie  lower  court  in  the  re- 
spects pointed  out 

With  respect  to  the  first  proposition,  we 
hold  that  this  court  lias  plenary  power  over 
its  Judgments  during  the  term,  and  even  af- 
ter the  term,  and  although  a  motion  for  re- 
hearing may  have  been  overruled,  in  order 
to  support  its  Jurisdiction,  and  to  ascertain 
such  matters  of  facts  as  may  be  necessary 
in  order  to  exercise  its  Jurisdiction.  Bailey 
V.  State,  11  Tex.  App.  140;  Craddock  v.  State, 
16  Tex.  App.  641.  In  Bailey's  Gase  supra, 
motion  for  rehearing  was  filed  after  the  ex- 
piraticm  of  the  15  days  allowed  by  law  (ar- 
ticle 1080,  Rev.  St  1806)  for  the  filing  of  such 
motions.  The  court  there,  in  passing  on  tlM 
question,  say:  "The  powers  of  this  court 
are  not  so  restricted  as  to  prevent  tlie  court 
from  correcting  clerical  errors,  mistakes,  or 
defects  of  form,  or  making  additions  of  mat- 
ters which  may  be  necessary  to  carry  out 
the  Judgment  of  the  court  Nor  does  the 
statute  place  such  a  restraint  upon  the  pow- 
ers of  this  court  as  to  prevent  the  court  from 
declaring  null  and  void  the  Judgment  ren- 
dered In  a  case  not  legally  before  this  court" 
In  support  of  this  proposition,  the  court  cites 
Burr  V.  Lewis,  6  Tex.  76.  In  Craddock's 
Oase,  supra,  some  misdemeanor  cases  had 
t>een  dismissed  on  the  alleged  ground  that 
no  sufficient  recognizances  had  been  filed  in 
said  cases.  It  there  appeared  that  the  rec- 
ords in  said  cases  in  the  lower  court  had 
been  lost  or  destroyed,  and  that  the  state, 
wltliout  notice  to  appellant  substituted  some 
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of  nld  lost  papers,  snd,  among  others^  mb- 
irtltnted  the  recognizances,  whlcb  snbstltn- 
tions  showed  they  were  defective  recogni- 
sances. These  snbstltnted  recognizances 
were  brought  to  this  court,  and  the  appeals 
dismissed  thereon.  Subsequently,  on  the 
affidavit  of  appellant,  the  matter  of  the 
substitution  of  these  recognizances  was 
toought  to  the  court's  attention,  and  that  the 
same  were  substituted  without  notice;  and 
It  was  further  shown  that  the  recognizances 
really  executed  in  said  cases  were  proper 
legal  recognizances,  and  that  the  attempted 
substitution  was  a  fraud  upon  the  rights  of 
appellant  The  court.  Judge  Winkler  ren- 
dering the  opinion,  makes  reference  to  the 
powers  of  this  court  to  ascertain  and  main- 
tain its  jurisdiction  by  affidavit  or  other- 
wise, as  provided  by  article  5,  {  S,  of  the 
Constitution.  The  court  there  also  refers  to 
Burr  V.  Lewis,  supra,  and  Chambers  v.  Hodg- 
es, 8  Tex.  517.  The  court  quotes  approv- 
ingly from  the  latter  case  as  follows  -  "The 
principle  that  the  application  for  the  re- 
hearing upon  the  merits  cannot  be  heard 
after  the  term  does  not  apply  where  the  Judg- 
ment is  sought  to  be  set  aside,  as  in  this 
case,  upon  the  ground  that  the  judgment  was 
not  a  legal  judgment  when  rendered,  for 
want  of  Jurisdiction.  If  the  judgment,  when 
rendered,  was  void,  it  could  not  conclude 
the  right  of  any  party.  But,  If  the  case  was 
not  legally  before  us  at  the  last  term,  when 
the  judgment  was  rendered,  it  is  Immaterial 
at  what  term  the  application  was  made;  for, 
if  the  Judgment  was  a  nullity.  It  may  be  so 
declared  upon  a  motion  made  at  a  subse- 
quent term."  The  court  in  that  case,  though 
after  the  term,  entertained  jurisdiction  and 
recalled  the  mandates,  and  authorized  the 
cases  to  be  set  down  at  the  next  ensuing 
term.  From  these  cases  it  will  be  seen  that 
this  court  has  heretofore  fully  recognized 
its  power  to  Inquire  Into  and  maintain  its 
jurisdiction,  and  will  take  all  proper  steps 
t*)  determine  and  enforce  that  jurisdiction. 
We  apprehend,  if  this  was  an  omission  of 
something  in  the  judgment,  as  the  wrong 
number  of  years  which  may  have  been  ad- 
judicated against  defendant  to  bis  injury, 
there  could  be  no  question  but  that  the  court 
would  entertain  the  jurisdlctimi  to  recall 
the  mandate,  and  either  correct  the  judgment 
here,  or,  if  it  was  found  that  this  could  not 
be  done^  to  send  the  case  before  the  proper 
tribunal  ftor  the  propw  entry  or  correction. 
We  do  not  believe  that  there  can  be  any 
question  as  to  the  authority  of  this  court, 
under  the  circumstances  shown  in  this  case, 
to  entertain  the  state's  motion,  and  order  the 
clerk  to  withhold  the  issuance  of  the  mandate 
and  return  all  of  the  papers,  and  have  the 
same  re-«itered  on  the  docket,  for  such  pro- 
ceedings as  may  be  proper. 

The  second  proposition  relates  to  the  power 
of  this  court  to  correct  and  reform  the  Judg- 
ment, by  adding  thereto  the  omitted  clauses. 
It  appears  to  be  cmceded  by  the  appellant 


that  the  lower  court  might  ootrect  and  re- 
form this  judgment  by  adding  thereto  the 
omitted  clauses,  but  that  this  court  has  no 
power  to  do  so;  that  all  it  can  do  is  to 
reverse  and  remand  the  case,  because  there 
Is  no  final  Judgment  in  the  case;  and  that 
the  lower  court  might  reform  and  correct 
the  same,  after  it  had  been  so  remanded. 
That  is,  we  understand  it  to  be  agreed,  under 
the  authurltiee  of  this  court,  that  if  there  had 
been  an  attempt  on  the  part  of  the  clerk 
below  to  Insert  the  omitted  clauses  in  the 
Judgmeiic,  but  these  had  been  errimeonsly  in- 
serted, as  to  the  offense  or  as  to  the  number 
of  years  appellant  was  to  be  confined,  this 
court  might  correct  the  same  under  article 
9(M,  Code  Or.  Proc.  1896,  which,  among  other 
things,  authorizes  this  court  to  "reform  and 
correct  the  judgment  as  the  law  and  the 
nature  of  the  case  may  require";  the  con- 
tention being  that  "reform  and  correct"  ap- 
pertains to  something  erroneously  done,  but 
does  not  refer  to  an  entire  omission  to  do  a 
thing.  Small  v.  State  (Tex.  Cr.  App.)  38 
S.  W.  798;  Bullard  v.  State  (Tex.  Cr.  App.) 
60  S.  W.  848;  Burks  v.  State  (Tex.  Or.  App.) 
65  S.  W.  824;  Turner  v.  SUte,  44  Tex.  Or. 
K.  69,  68  S.  W.  611.  We  do  not  agree  to  this 
narrow  construction  of  said  article  In 
Small's  Case,  supra,  the  question  of  the 
amendment  of  the  sentence  under  said  article 
was  before  this  court,  and  It  was  there  held 
by  a  majority  of  the  court  (Judge  Davidson 
dissenting)  that  the  sentence  of  the  prlsDuer 
in  a  felony  case  was  more  than  a  mere  formal 
matter;  that  appellant  was  required  to  be 
present  and  the  sentence  authorized  by  law 
passed  on  him;  that  it  would  not  be  pre- 
sumed that  the  record,  being  the  final  judg- 
ment of  the  court,  spoke  an  untruth;  and 
that  the  case  should  be  reversed,  in  order 
that  the  prisoner  might  be  resentenced  for  the 
offense  of  which  he  had  been  convicted. 
Reaching  the  conclusion  It  did,  the  case 
of  Peterson  v.  State,  25  Tex.  App.  70,  7  S. 
W.  630  and  Strey  Ex  parte,  28  S.  W.  811, 
were  in  effect  overruled.  This  case  appears 
to  have  been  followed  by  Barfleld  v.  State 
(Tex.  (3r.  App.)  41  S.  W.  610;  Womble  t. 
State  (Tex.  Cr.  App.)  4S  8.  W.  114 ;  Longoria 
T.  State  (Tex.  O.  App.)  44  S.  W.  1089.  In 
Longorla's  (ISase  the  exact  question  presented 
here  was  before  the  court  The  power  to 
reform  In  said  case  does  not  appear  to  have 
been  called  to  the  attention  of  the  court  The 
case  was  simply  dismissed  because  it  did  not 
contain  a  final  Judgment  In  Bui  lard's  Case, 
supra,  appellant  was  convicted  of  the  th^ 
of  a  horse,  and  bis  punishment  assessed  at 
seven  years  in  the  p«iltentlary.  The  Judg- 
ment was  entered  accordingly,  and  In  the 
sentence  (which  was  embraced  In  the  record 
and  aeit  to  this  court)  his  term  of  punish- 
ment was  made  to  begin  at  the  termination 
of  the  judgment  and  sentence  in  another  case 
against  him.  It  appeared  to  this  court  that 
there  was  no  testimony  authorizing  the  cumu- 
lation of  his  sentence  based  on  another  convic- 
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tlon.  Under  the  antborlty  of  artlcl*  001,  tbe 
judgment  of  the  lower  court  was  corrected,  and 
his  sentence  made  to  commence  at  once.  That 
case  was  dUTerentlated  from  Small  v.  State, 
Bopra.  In  Borka'  Case  (Tex.  Cr.  App.)  K  S. 
W.  824,  appellant  was  Indicted  for  passing  as 
tme  a  forged  instrument  in  writing.  The 
Terdlct  of  the  Jury  found  appellant  guilty 
as  charged  in  tbe  indictment,  and  assessed 
hia  punishment  at  confinement  in  the  peniten- 
tiary for  a  term  of  two  years.  The  Judgment 
of  the  court  contained  the  following  recital : 
'^t  is  therefore  considered  and  adjudged  by 
the  court  that  the  defendant,  Ben  Burks, 
is  guilty  of  tbe  ofFense  of  forgery  as  found 
by  the  jury,  and  that  he  be  punished  as 
has  been  determined  by  the  jury  by  confine- 
ment in  the  penitentiary  for  a  term  of  two 
years."  Here,  Inasmuch  as  the  Indictment 
charged  appellant  with  uttering  a  forged 
bistrument,  he  could  not  be  convicted  of 
forgery,  and  the  judgment  finding  him  guilty 
of  that  offense  was  reformed  and  corrected, 
so  as  to  make  it  correspond  with  the  Indict- 
ment; that  is,  he  was  adjudged  guilty  of 
uttering  a  forged  instrument  This  was  on 
the  ground  that  it  was  a  clerical  mistake, 
and  that  there  was  enough  in  tbe  record  to 
make  tbe  correction.  BYom  that  decision  the 
writer  dissented,  holding  with  tbe  Small 
Oase,  supra.  In  Tomer's  Case,  supra,  the 
question  again  came  before  this  court  on  mo- 
tion for  rehearing.  It  was  there  held  (all 
of  the  judges  present  and  concurring)  that 
the  judgment  could  be  reformed  in  accord- 
ance with  the  holding  of  this  court  In  tbe 
Burks  and  Bnllard  Gases,  supra.  It  will  be 
seen  from  these  latter  cases  that  the  former 
views  of  this  court,  as  announced  In  Small's 
Case  and  those  following  It,  bare  been  over- 
ruled, and  this  court  has  returned  to  the  form- 
er rule  on  th6  subject.  McDonald  v.  State,  14 
Tex.  App.  606 ;  Reyna  v.  State,  26  Tex.  App. 
866,  14  S.  W.  455;  O'Bryan  v.  State,  27  Tex. 
App.  338.  11  &  W.  448. 

However,  the  contention  is  that  none  of 
our  decisions  go  to  tbe  extent,  under  tbe  au- 
thority of  this  court,  to  reform  and  correct 
the  judgment — to  enter  some  omitted  clauses 
as  are  left  off  from  this  judgment.  Indeed, 
It  is  said  that  Longoria  v.  State  Is  direct 
authority  against  this  view.  Longorla's  Case 
followed  Small's  Case,  and  was  rendered  be- 
fore the  overruling  of  tiiat  line  of  cases. 
While  the  decision  is  exactly  In  point,  the 
question  of  the  power  of  the  court  to  reform 
and  correct  the  Judgment  was  not  brought  be- 
fore the  court  It  will  be  seen  from  an  In- 
spection of  the  record,  that  the  sentence  of 
the  lower  court,  which  is  the  final  act  or 
judgment  of  the  court  Is  In  proper  form. 
Article  832,  Code  Cr.  Proc.  1895,  and  authori- 
ties cited  thereunder  in  White's  Ann  Code 
Cr.  Proc.  This,  as  has  been  held,  is  the  final 
judgment  without  which  an  appeal  will  not 
be  entertained.  It  will  be  readily  conceded 
that  the  lower  court,  under  article  837,  Code 
Cr.  Proc.  1805,  could  complete  tbe  entry  of 


this  Judgment  But  It  is  bislsted  that  this 
court  is  powerless  to  make  the  correction,  and 
the  case  should  be  sent  back  In  order  that 
it  be  corrected  In  tbe  court  below.  We  bavs 
exactly  tbe  same  data  here  for  the  correc- 
tion of  said  Judgment  that  the  court  a  quo 
would  have,  were  It  sent  there.  It  occurs  to 
us  that  the  language  used  In  our  statute, 
"reform  and  correct"  has  more  force  than 
If  the  statute  contained  tbe  power  merely  to 
"correct"  Evidently  the  Legislature  used 
the  word  "reform,"  In  addition  to  that  of 
"correct"  for  some  purpose,  and  it  has  a 
larger  signification.  "Reform"  means  to  cor- 
rect; to  make  anew;  to  rectify.  Rapalje, 
Law  Die.  p.  1083.  Here  we  have  all  of  the 
foundation  of  the  Judgment  Including  the 
verdict  of  the  jury,  which  Is  the  basic  rock 
on  which  the  judgment  is  formulated.  We 
have,  following  this,  the  final  judgment  of 
the  court,  which  is  the  sentence.  This  Itself 
adjudicates  the  guilt  of  appellant  and  sen- 
tences him  in  accordance  with  the  verdict 
and  judgment  From  this  data,  certainly, 
we  can  do  that  which  the  court  a  quo  In 
doe  order  should  have  done.  We  accordingly 
hold  that  tbe  judgment  of  the  court  below 
should  be  reformed  and  corrected,  so  as  to 
make  It  read.  In  connection  with  tbe  Judgment 
as  entered,  and  following  tbe  verdict  as  fol- 
lows, to  wit:  "It  is  therefore  considered, 
ordered,  and  adjudged  by  tbe  court  that  tbe 
defendant  William  McCorquodale,  Is  guilty 
of  the  offense  of  murder  In  the  first  degree, 
as  found  by  the  jury,  and  that  he,  the  said 
William  McCorquodale,  be  punished  as  bas 
been  determined  by  the  Jury  by  imprison- 
ment for  life  in  tbe  penitentiary ;  and  it  is 
further  ordered,  adjudged,  and  decreed  by 
the  court  that  the  state  of  Texas  do  have 
and  recover  of  and  from  tbe  defendant  Wil- 
liam McCorquodale,  all  costs  of  this  prose- 
cution, for  which  execution  may  Issue,  and 
that  the  said  defendant  is  now  remanded  to 
jail  to  remain  in  custody  to  await  the  further 
order  of  the  court." 

The  state's  motion  to  reform  is  accordingly 
grunted,  tbe,  judgment  is  reformed  and  cor- 
rected as  above  indicated,  and,  as  reformed 
and  corrected,  tbe  Judgment  is  aflSmied,  in 
accordance  with  the  previous  opinion  of  this 
court 

DAVIDSON,  P.  J.  (dissenting).  I  respect- 
fully enter  my  dissent  from  the  conclusion 
of  my  Brethren  In  regard  to  reforming  and 
correcting  tbe  judgment  of  the  trial  court 
The  record  discloses  that  there  is  not  a  final 
judgment  and  the  transcript  of  the  Judgment 
closes  with  entering  tbe  verdict  of  the  Jury. 
This  matter  was  overlooked  in  the  disposi- 
tion of  the  case,  both  upon  the  original  hear- 
ing and  on  motion  for  rehearing,  and  was 
called  to  our  attention  subsequently  by  a 
motion  on  tbe  part  of  the  state  to  reform 
and  correct  tbe  judgment  By  virtue  of  the 
terms  of  article  904,  (Dode  Cr.  Proc.  1895,  this 
court  could  reform  and  correct  judgments. 
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and  Buch  has  been  the  law  In  Texas  since 
the  adoption  of  the  original  Penal  Code  and 
Code  of  Criminal  Procedure.  Our  decisions 
are  numerous  to  the  efTect  that  this  court 
may,  under  proper  condition  of  the  record, 
reform  and  correct  the  Judgment  Bnt  I  am 
not  aware  of  any  case  decided  by  this  court 
or  the  Supreme  Court,  before  the  creation 
of  the  Court  of  Appeals,  under  the  Consti- 
tution of  1876,  that  ever  undertook  or  held 
that  the  appellate  court  had  authority  to 
make  or  enter  a  final  Judgment  on  appeal. 
It  Is  the  unvaried  holding  that  article  904 
only  applies,  and  can  be  called  into  practice, 
when  there  has  been  a  complete  Judgment 
entered  in  the  trial  court,  but  one  which  is 
not  in  accord  with  the  verdict  of  the  Jury. 
In  the  case  in  hand  there  was  no  final  Judg- 
ment entered,  and  therefore  there  was  noth- 
ing to  reform  or  correct  Article  831,  Code 
C*.  Proc  1886,  provides:  "(7)  The  return  of 
the  verdict  (8)  The  verdict  (0)  In  case  of 
a  conviction  that  it  is  considered  by  the 
court  that  the  defendant  is  adjudged  to  be 
guilty  of  the  offense  as  found  by  the  Jury, 
but  in  case  of  an  acquittal  that  the  defend- 
ant be  discharged.  (10)  That  the  defend- 
ant be  punished  as  has  been  determined  by 
the  Jury,  In  case  where  they  have  the  right 
to  determine  the  amount  or  the  duration 
and  place  of  punlslunent  in  accordance  with 
the  nature  and  terms  of  the  punishment  pre- 
scribed in  the  verdict"  SubdlvLBlona  9  and 
10,  above  quoted,  are  not  incorporated  in  the 
record,  and  were  not  entered  in  the  Judg- 
ment In  the  trial  court;  nor  does  the  tran- 
script contain  such  In  the  final  Judgment 
It  has  been  determined  that  the  right  of  ap- 
peal exists  only  after  the  Judgment  of  final 
conviction  has  been  rendered  and  entered 
against  defendant;  and  that  there  is  no  ap- 
peal until  a  Judgment  has  been  rendered  and 
entered  adjudging  defendant  guilty  of  an  of- 
fense. Washington  v.  State,  81  Tex.  Cr.  R 
84,  19  S.  W.  900;  Darnell  v.  State,  24  Tex. 
App.  6,  5  S.  W.  522;  Fate  t.  State,  21  Tex. 
App.  19i,  17  8.  W.  461.  The  Judgment  of 
conviction  rendered  may  be  concede!^  to  con- 
sist of  two  parts:  First  the  fact  Judicially 
ascertained,  together  with  the  mannw  of  as- 
certaining them  entered  of  record;  second, 
the  recorded  declaration  of  the  court  pro- 
nouncing the  legal  consequences  of  the  facts 
thus  Judicially  ascertained.  Both  of  these 
are  necessary  in  the  rendition  of  a  Judgment 
of  conviction.  Mayfleld  v.  State,  40  Tex.  289 ; 
Pennington  y.  State,  11  Tex.  App.  281.  The 
requisites  prescribed  by  article  831  of  the 
final  Judgment  in  a  felony  case  must  be  com- 
plied with,  in  order  to  constitute  a  final 
Judgment  Mirelles  v.  State,  18  Tex.  App. 
346;  Labbalte  v.  State,  4  Tex.  App.  169; 
Butler  V.  State,  1  Tex.  App.  638;  Roberts  t. 
State,  8  Tex.  App.  47;  Xoung  v.  State,  1  Tex. 
App.  64 ;  Calvin  v.  State,  23  Tex.  577 ;  Bur- 
rell  T.  State,  16  Tex.  147;   Shultz  t.  State, 


13  Tex.  401.  With  referoice  to  rabdlvislon 
9  of  said  article  831,  the  Judgment  must  show 
that  it  is  considered  by  the  court  that  the 
defendant  Is  adjudged  to  be  guilty  of  the  of- 
fense as  found  by  the  Jury.  But  in  case  of 
an  acquittal  he  should  be  discharged.  Keeller 
V.  State,  4  Tex.  App.  627;  Hirelles  v.  State, 
13  Tex.  App.  346;  Galther  t.  State,  21  Tex. 
App.  527.  1  S.  W.  466;  Reyna  v.  State,  26 
Tex.  Am>.  666,  14  S.  W.  456;  Longorla  r. 
State  (Tex.  Or.  App.)  44  S.  W.  1069.  Sob- 
divlslon  10  of  the  same  article  requires  that 
the  final  Judgment  from  which  an  appeal  can 
be  prosecuted  must  show  that  the  accused 
was  condemned  to  be  punislied  as  determined 
by  the  Jury,  setting  forth  the  amount  of  the 
punishment  etc,  as  found  in  the  verdict 
Anschincks  t.  States  43  Tex.  587;  Longoria 
▼.  State  (Tex.  Cr.  App.)  44  S.  W.  1069: 
Choate  v.  State,  2  Tex.  App.  802. 

There  Is  an  unbroken  line  of  authority  In 
tills  state  holding  that  the  appellate  oonrt 
cannot  acquire  Jurisdiction  on  appeal  of  a 
criminal  case  unless  final  Judgment  has  been 
rendered  in  the  court  below.  This  was  the 
settled  law  before  the  Penal  Code  and  Code 
of  Criminal  Procedure  were  approved  orig- 
inally; and,  of  course,  It  has  been  the  law 
since  'by  express  enactment  of  the  statute. 
liOngorla  v.  State  (Tex.  Cr.  App.)  44  B.  W. 
1068;  Darnell  v.  State,  24  Tex.  App.  6,  5  S. 
W.  622;  Mirelles  v.  State,  18  Tex.  App.  846; 
Pennington  v.  State,  11  Tex.  At^.  281;  Lab- 
balte V.  State,  4  Tex.  App.  169;  Roberta  v. 
State,  8  Tex.  App.  47;  Butler  t.  States  2 
Tex.  App.  629 ;  Trimble  ▼.  State,  2  Tex.  App, 
803 ;  Choate  v.  State,  2  Tex.  App.  802 ;  But- 
ler V.  State,  1  Tex.  App.  638;  Smith  v.  State, 
1  Tex.  App.  516 ;  Smith  v.  State,  1  Tex.  Ai^ 
408;  Young  v.  State,  1  Tex.  App.  64;  An- 
schincks V.  State,  43  Tex.  687;  Mayfleld  v. 
State,  40  Tex.  289 ;  Nathan  v.  State,  28  Tex. 
828;  Calvin  v.  State,  23  Tex.  377;  Burrell 
T.  States  16  Tex.  147;  Shannon  t.  State,  7 
Tex.  492 ;  Republic  v.  LaugUin,  Dallam  Dig. 
412;  Nash  v.  Republic,  Dallam  Dig.  631. 
And  for  other  authorities  see  White's  Ann. 
Oode  Cr.  Proa  |  48,  art  68.  TUb  court  has 
always  recognized  the  proposition  as  correct 
that  antll  the  final  Judgment  as  provided  In 
article  831  has  be«i  entered  in  the  trial  court, 
the  Jurisdiction  of  this  court  cannot  attadi; 
and  invariably,  until  this  case,  all  such  ap- 
peals have  been  dismissed  for  want  of  a  final 
Judgment  The  practice  of  this  court  in  Ita 
construction  of  article  904,  Code  Cr.  Proa 
1805,  has  been  equally  certain  that  this  court 
has  the  power  to  reform  and  correct  the  Judg- 
ment and  sentence  when  the  Judgment  has 
been  entered  and  sentence  pronounced  In  trial 
court  There  has  been  some  fluctuation  In 
regard  to  how  far  the  court  would  go  In  re- 
forming such  Judgment  and  sentence,  but 
there  is  not  among  all  the  cases  under  either 
article  831  or  904,  supra,  a  decision  rendered, 
until  this,  where  this  court  has  supplied  a 
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final  Judgment  under  article  831,  or  a  len- 
tence  under  901.  It  baa  been  tbe  universal 
practice  to  dismiss  the  appeal  from  this 
court  v-heu  article  831  bas  not  been  complied 
with.  So  far  as  the  Judgment  Is  concerned, 
as  fonnd  In  tbe  transcript  of  tbls  record,  and 
as  dted  directly  in  point  bere,  are  Yonng  v. 
State,  1  Tez.  App.  64;  Cboate  t.  State,  2 
Tex.  App.  302;  Trimble  ▼.  State,  2  Tex.  App. 
808;  Longoria  t.  State  (Tex.  Cr.  App.)  H 
S.  W.  1089,  and  other  cases  cited  supra.  The 
Judgments  In  those  cases  were  practically  as 
in  this  case. 

I  might  readily  concur  with  my  Brethren, 
If  article  831  had  been  complied  with  and  the 
final  Judgment  entered  in  the  trial  court,  and 
the  sentence  had  followed,  so  that  the  Juris- 
diction of  this  court  had  attached,  that  this 
court  might  reform  and  correct  the  Judg- 
ment, however  erroneously  entered,  to  con- 
form to  the  verdict  rendered  by  tbe  Jury. 
Tbls  Is  as  far  as  this  court  has  ever  gone  in 
reforming  and  correcting  Judgments.  This 
case,  bowever,  is  dlffwent,  and  In  which  au- 
thority Is  assumed  to  render  a  final  Judg- 
mmt  that  tbe  trial  court  did  not  That  the 
position  I  have  assumed  is  icorrect,  I  think 
the  terms  of  article  837,  Oode  Cr.  Proc.  1895, 
dononstrates,  for  it  is  there  provided: 
"Where  from  any  cause  whatever  there  is  a 
failure  to  enter  Judgment  and  pronounce  sen- 
tence \ipon  conviction,  during  tbe  term,  the 
Judgment  may  be  entered  and  tbe  sentmce 
pronounced  at  any  succeeding  term  of  the 
court,  unless  a  new  trial  has  been  granted, 
or  the  Judgment  arrested  or  an  appeal  has 
been  taken."  Following  tbls,  this  court  has 
onlversally  dismissed  the  appeal  fOr  want  of 
a  final  Judgment,  where  any  of  the  requisites 
provided  by  article  831  have  been  omitted, 
■o  that  tbe  trial  court  could  enter  into  Judg- 
ment at  a  subsequent  term  of  court  If  this 
court  could  enter  a  final  Judgment  omitted 
by  the  trial  court  then  article  837  would  be 
mmecessary  and  more  than  useless.  This 
article,  taken  in  connection  with  articles  831, 
8S4,  and  004,  It  occurs  to  me,  demonstrates 
tbe  error  Into  which  my  Brethren  have  fallen. 
Following  tbls  unbroken  line  of  decisions  and 
tbe  articles  of  the  Code  of  Criminal  Proce- 
dure, I  am  clearly  convinced  that  tbe  Juris- 
diction of  this  court  bad  not  attached,  for 
want  of  a  final  Judgment  Therefore  there 
'  was  no  authority  invested  in  this  court  to  re- 
form and  correct  tbe  Judgment 

To  restate:  Before  this  court  can  reform 
or  correct  a  Judgment  its  Jurisdiction  must 
attach.  A  final  Judgment  under  article  831 
Is  a  prerequisite  to  tbe  attaching  of  tbe  Juris- 
diction of  tbls  court.  I  therefore  respectfully 
dissent  and  believe  that  this  appeal  should 
be  dismissed,  In  order  that  the  court  below 
may  enter  its  final  Judgment  I  further  be- 
lieve that  this  court  has  no  authority  to  enter 
a  final  Judgment  under  article  831,  Inasmuch 
as  its  Jurisdiction  had  not  attached  to  this 
appeal. 


cm  COUNCIL  OP  CITY  OF  CROCKETT 
et  al.  v.  BOARD  OF  TRUSTEES  FOR  IN- 
DHPENDE»fT  SCHOOL  DIBT.  OF  CITY 
OF  CROCKETT. 

(Court  of  avil  Appeals  af  Texas.    Dee;  8, 1808.> 

Schools  ahd  Sohooi.  Distbioib  —  School 
Taxes— Assessments— Statuixs. 

Acts  1900.  p.  10,  c.  7,  t  6,  provides  that 
in  dtiea  oonstltatlne  independent  school  dis- 
tricts, and  where  a  special  tax  for  school  par- 
poses  bas  been  voted  by  the  people  or  fixed 
by  special  charter  not  exceeding  one-half  of 
1  per  cent,  tbe  board  of  trustees  shall  deter- 
mine the  amoant  of  such  taxes,  wltbin  the  limit 
voted  by  the  people  or  fixed  by  special  charter, 
which  shall  m  necessary  for  the  maintenance 
of  the  schoola  for  tbe  current  year,  and  it 
shall  be  the  dut^  of  the  city  council,  on  tbe 
requisition  of  the  school  board,  to  actually 
levy  and  collect  snch  tax.  Such  provision  was 
re-enacted  in  express  terms  in  Acts  1905,  p. 
808,  c.  124,  t  1^,  and  other  provisions  of  tbe 
act  provide  for  an  election  by  the  voters  of 
an  incorporated  city  to  determine  whether  the 
city  pablic  schools  shall  be  under  the  control 
of  the  city  council  or  board  of  trustees,  and  la 
express  terms  confers  on  the  board  of  trustees, 
when  that  method  of  administration  Is  adopt- 
ed, full  control  of  the  public  schools  within  Qst 
city.  Held,  that  where  a  city's  schools  were 
under  the  control  of  a  board  of  trustees,  and 
such  board  determined  in  its  discretion  the 
amount  of  taxes,  within  the  authorized  limit 
which  should  be  levied  for  the  ensuing  year, 
tbe  city  council  liad  no  discretion  but  to  levy 
that  amount  certified. 

Appeal  from  District  Court  Houston  Coun- 
ty ;  BenJ.  H.  Gardner,  Judge. 

Mandamus  by  the  board  of  trustees  for  the 
Independent  school  district  of  the  city  of 
Crockett  against  the  city  coundl  of  such  city 
and  others.  From  a  decree  in  favor  of  peti- 
tloner,  respondents  appeal.    Affirmed. 

Moore  &  Adams,  for  appellants.  A.  A. 
Aldrlch,  for  appellee. 

PLEASANTS,  J.  This  Is  a  suit  for  man- 
damus, brought  by  tbe  appellees  to  compel 
the  levy,  assessment,  and  collection,  for  the 
maintenance  of  the  public  schools  of  said 
district  for  the  scholastic  year  1905  and  1906, 
of  a  tax  of  50  cents  on  each  $100  valuation 
of  property  bx  the  city  of  Crockett  subject 
to  taxation  for  the  year  1905.  Tbe  material 
allegations  of  defendants'  answer  .are  as  fol- 
lows: "Defendants  say  that  for  a  number  of 
years  the  city  council  of  the  city  of  Crockett 
has  annually  made  a  levy  to  taxes,  for  the 
maintenance  of  the  public  free  school  within 
said  district  of  thirty-five  cents  on  the  one 
hundred  dollars  worth  of  property,  which 
was  sufficient  to  maintain  the  said  schools 
for  eight  months  in  each  year  and  have  a 
surplus  remaining  of  about  five  hundred 
dollars  at  the  close  of  the  term ;  that  on  the 
12th  day  of  December,  1901,  the  city  council 
made  a  levy  of  thirty-flve  cents  on  the  one 
hundred  dollars  worth  of  property  within  the 
said  district  for  the  maintenance  of  the  said 
schools  for  the  years  1905  and  1006,  which, 
they  say,  was  and  is  sufficient  to  so  maintain 
the  said  schools  for  the  said  terms ;  that  such 
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had  been  the  cnstom  of  the  council,  and  lliere 
had  neyer  at  any  time  before  been  any  re- 
qnest  made  by  tbe  school  board  for  any  levy 
wbaterer;  that  subsequent  to  the  said  levy 
the  taxes  were  assessed  by  the  city  marshal, 
and  quite  a  number  of  taxes  had  been  col- 
lected; that  the  board  of  trustees  knew  of 
the  said  leTy,  and,  with  such  knowledge, 
bad  made  contracts  with  teachers,  and  for 
the  other  necessary  expenses  for  the  year 
1905-06;  that  the  city  council,  well  knowlng- 
the  Talue  of  the  taxable  property  in  the  dis- 
trict, and  knowing  the  expenses  as  shown  by 
the  contracts  so  made  by  the  said  board  of 
trustees,  knew  that  the  lery  of  thirty-five 
cents  would  more  than  run  the  said  schools 
for  the  current  year  of  1905-06,  and  did,  on 
the  12th  day  of  June,  1905,  and  after  some 
taxes  bad  been  collected,  and  when  the  first 
request  was  made  on  them,  refuse  to  make 
tbe  additional  lery  of  fifteen  cents  on  the 
one  hundred  dollars  worth  of  property.  De- 
fendants deny  that  there  Is  any  authority  for 
more  tiian  one  leyy  of  the  taxes  to  be  made 
for  any  one  year;  that  the  levy  having 
been  made  and  acquiesced  in  by  the  trustees 
for  more  than  six  months,  the  request  came 
too  late;  that  If  the  levy  as  made  Is  suffi- 
cient to  maintain  the  said  schools  for  ten 
months  according  to  the  expenses  contracted 
for,  and  leave  a  surplus  in  the  treasury,  such 
an  additional  levy  would  not  be  warranted 
or  authorized  by  law.  Wherefore  defendants 
pray  that  proof  be  heard,  and  that  defend- 
ants have  their  Judgment  for  costs,  and  that 
the  writ  of  mandamus  as  prayed  for  be  re- 
fused." The  trial  In  the  court  below  resulted 
In  a  Judgment  in  favor  of  appellees,  grant- 
ing tlie  mandamus  as  prayed  tor. 

Tlie  following  are  the  material  facts  dis- 
closed by  the  record:  The  city  of  Crockett 
has  been  since  1890  duly  incorporated  un- 
der the  genera]  laws  of  the  state  of  Texas  as 
a  city  of  more  than  one  thousand  Inhabitants, 
and  the  appellants  are  the  mayor,  members 
of  the  board  of  aldermen,  eity  secretary,  and 
city  assessor  and  collector  of  taxes  for  said 
cll7.  The  public  schools  of  said  city  have 
been  since  the  year  1902  under  tbe  control 
of  a  board  of  trustees  elected  by  the  quail- 
fled  voters  of  the  city,  and  the  appellees  are 
tbe  members  of  said  board.  The  levy  of  a 
tax  for  the  maintenance  and  support  of 
the  public  schools  In  said  city,  not  to  exceed 
SO  cents  on  the  |100  worth  of  taxable  prop- 
erty In  the  city,  was  authorized  by  a  vote 
of  the  qualified  voters  of  the  city  at  an 
election  held  for  that  purpose  In  the  year 
1890.  From  the  year  last  named,  up  to  and 
including  tbe  year  1899,  a  tax  of  50  cents  on 
the  $100  was  levied  for  school  purposes. 
From  1899  up  to  the  present  time  the  tax 
so  levied  was  only  35  cents  on  the  $100,  and 
the  board  of  trustees  has  not  heretofore 
complained  that  such  levy  was  insufficient 
On  the  12th  day  of  December,  1901,  the  city 
council,  without  any  request  from  the  board 
of  tmstees,  levied  a  tax  of  85  cents  on  ea(A 


|100  worth  of  taxable  property  In  the  dty 
for  the  malntenatice  of  public  schools  for 
the  year  1906.  Some  time  In  May,  1906, 
the  board  of  trustees  passed  an  order  to  the 
effect  that  a  tax  of  60  cmts  mi  ttie  $100 
was  necessary  ftor  tbe  maintenance  of  said 
sdiools,  and  requested  the  city  council  to 
make  a  levy  of  that  amount  This  request 
was  not  presented  to  the  council  until  June 
12,  1906,  when  it  was  refused.  The  defend- 
ants attempted  to  show,  by  the  testimony 
of  one  of  tlie  members  of  the  board  of  trus- 
tees, that  a  tax  of  60  ooita  on  the  $100 
worth  of  taxable  property  in  the  city  wonid 
produce  more  revenue  than  was  required 
for  the  support  of  the  sdiools,  and  that  the 
86-c8nt  tax  was  sufficient  l%e  testimony  oa 
this  issue  Is  indefinite  and  somewhat  con- 
fusing, but  It  am>eara  therefrom  with  rea- 
sonable certainty  that  if  all  of  the  taxes 
levied  Should  be  collected,  and  the  board  of 
tmstees  employed  no  addltlonaT  teachers  and 
made  no  Improvements  or  repairs,  the  schools 
might  be  maintained  «n  the  SS-veat  tax  and 
the  amounts  received  from  tbe  state  and 
county.  It  farther  appears,  however,  that 
the  revenues  derived  from  this  tax  for  the 
preceding  two  years  were  not  sufficient  to 
maintain  the  schools,  and  aa  a  consequence 
there  is  an  Indebtedness  due  by  the  adbooi 
district  of  several  hundred  dollars. 

The  only  proposition  presented  by  appel- 
lants' assignments  of  error  is  that  tbe  adr 
dltlonal  tax  of  16  cents  being  unnecessaiy, 
the  city  council  was  not  required  to  comply 
with  the  request  of  the  board  of  trustees  and 
make  a  levy  of  60  cents  in  lien  of  tbe  85-oent 
levy  previously  made.  By  an  act  of  the  LeglB- 
lature  passed  in  1900  It  Is  provided  that  "la 
such  cities  and  towns  as  may  now  or  here- 
after constitute  Independent  sdiool  distrlctB, 
and  where  a  special  tax  for  school  purposes 
has  been  voted  by  the  people  or  provided 
by  epeclal  charter  not  exceeding  one-half  of 
one  per  cent.  It  shall  be  the  duty  of  said 
board  of  trustees  to  determine  what  amount 
of  said  taxes  within  the  limit  voted  by  tbe 
people  or  fixed  by  special  charter  will  be 
necessary  for  the  maintenance  of  the  sdMwls 
for  ea<^  current  year,  and  It  shall  become 
the  duty  of  the  city  council  upon  tbe  requi- 
sition of  the  said  board  of  trustees  to  an- 
nually levy  and  collect  said  tax  as  other 
taxes  are  levied  and  collected."  Acts  1906,' 
p.  19,  c.  7,  I  6.  In  1905  the  Legislature  pass- 
ed an  act  providing  for  a  complete  qystem  of 
public  free  schools,  which  was  Intended  to 
condense  and  put  Into  one  law,  of  convenient 
access,  all  of  the  previous  acts  of  the  Legisla- 
ture relating  to  tbe  public  free  schools.  In 
section  168  of  this  act  (Acts  1906,  p.  906,  c. 
124),  in  defining  the  powers  of  boards  of 
trustees  of  Independent  school  districts,  the 
provisions  of  the  act  of  1900  above  quoted 
are  re-enacted  In  the  exact  words  of  the 
former  act  Other  portions  of  the  act  of  1905 
provide  for  an  election  by  the  voters  of  an 
Incorxwrated  <Atj  to  determine  whether  the 
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public  flchoote  la  such  dty  Aall  bt  under 
the  control  of  tb«  city  eoimcil  or  a  board  of 
tnuteea,  and  In  explicit  terms  confers  upon 
tbt  board  of  trustees,  wben  that  method  of 
administration  of  the  schools  has  been  adopt- 
ed by  the  yotera,  full  and  absolute  control 
and  management  of  tbe  public  scbools  with- 
in such  dty.  We  thlntc  the  provisions  of 
the  statute  above  quoted  clearly  show  that 
It  was  the  purpose  of  the  Legislature  to 
leave  it  entirely  to  the  discretion  of  the  board 
of  trustees  to  determine  what  amount  of 
taxes  within  the  authorized  limit  should  l>e 
levied  for  school  purposes  for  each  year, 
and,  when  the  amount  necessary  to  t>e  levied 
has  t>een  determined  by  such  board,  the  ques- 
tion of  whether  the  discretion  of  the  board 
has  l>een  properly  exercised  cannot  be  raised 
by  the  city  oonncii;  but  It  becomes  the  duty 
of  tliat  body,  when  requisition  Is  made  upon 
it,  to  levy  the  amount  of  taxes  determined 
by  the  board  of  trustees  to  be  necessary. 
Kennedy  v.  Birch  et  al.  (Tex.  Civ.  App.)  74 
8.  W.  60S. 

We  are  of  opinion  that  the  Judgment  of 
the  trial  court  should  be  affirmed,  and  It 
la  so  ordered. 

Affirmed. 


BOOK  t.  JONES. 

(Court  af  (Mvil  Appeals  of  Texas.    Dec.  5,  1906. 
Rehearing  Denied  Jan.  9,  1907.) 

L  Pbiiicipai.   and  Aoknt  —  Liabiutibs  ot 
Agent  of  Urdisclosed  Pbincipal. 

Where  an  agent  conceals  the  fact  of  bis 
agency  and  enters  into  a  contract  in  liis  own 
name  as  prlndpal,  be  ma;  be  treated  as  the 
principal  by  the  party  with  whom  he  deals,  and 
neld  liable  on  the  contract  to  the  same  extent 
as  if  he  were  the  principal  in  interest. 

[KA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  {{  521,  622.] 

S.  Sam. 

Where  an  agent  acts  in  Ids  own  name  and 
eonoeals  the  fact  of  his  agency,  lia  is  liable  as 
principal,  even  thongh  the  other  party  had  notice 
•f  facts  and  circumstances  that  wonld,  if  rea- 
sonably followed  up  by  inquiry,  have  disclosed 
the  fact  of  his  agency. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
VM.  40,  Principal  and  Agent,  H  600,  601,  52£] 

Appeal  from  BI  Paso  Ooonty  Court;  Jaa. 
W.  Sweeney,  Judge. 

Action  by  Chas.  F.  Jones  against  W.  P. 
Book.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Leigh  Clark,  for  appellant  B.  V.  Bowden, 
for  appellee. 

NKILL,  J.  The  appellee  sued  appellant  to 
recover  $560,  the  balance  claimed  to  be  due 
him  by  appellant  upon  a  contract,  the  sul>- 
stance  of  which,  as  alleged,  may  be  stated 
as  follows:  That  in  March,  1903,  plaintiff 
and  defendant  entered  Into  an  oral  contract 
by  which  tlie  former  agreed  to  work  for 
tbe  latter  as  a  carpenter  and  foronan  and 
superintendent   in   the  erection   of    fifteen 


buildings,  designated  by  numbers.  In  the  dty 
of  El  Paso,  Tex.,  in  consideration  of  whidi 
services  the  latter  promised  and  agreed  to 
pay  him  $4.50  per  day  for  his  work  as  a 
carpenter  and  2%  per  cent  of  the  total  costs 
•f  tbe  buildings,  this  percentage  to  t>e  paid 
up<H>  the  completion  of  the  houses;  that  in 
pursuance  of  the  contract  plaintiff  worked 
as  a  carpenter  and  as  foreman  and  superin- 
tendent in  the  construction  of  nine  of  the 
buildings  until  they  were  finished,  and  con- 
structed the  foundations  for  two  of  the 
others,  and  furnished  plans  for  them  all,  but 
that  on  the  16th  of  September,  1903,  the  de- 
fendant discontinued  plaintiff's  services  im- 
der  said  contract;  tliat  the  total  costs  of 
the  buildings  erected,  including  the  founda- 
tions of  the  two  uncompleted,  was  $22,000; 
and  that,  while  defendant  paid  plaintiff  the 
$4.60  per  day  for  his  work  as  a  carpenter, 
he  has  failed  and  refuses  to  pay  him  the 
2%  per  cent  npon  the  costs  of  the  buildings, 
amounting  to  $550,  for  which  he  sues.  The 
defendant  answered  by  a  general  denial  and 
pleaded  ^>eclally  that  he  had  no  Interest  or 
ownership  In  the  buildings  alleged  to  luive 
been  erected  by  plaintiff,  and  never  did  have 
any  interest  in  any  of  them;  that  the  only 
connection  he  ever  had  with  such  buildings 
was  as  tbt  agent  and  representative  of  T.  M. 
Bower  and  James  S.  Book,  for  whom  and  on 
whose  lots  they  were  constructed ;  that  plain- 
tiff knew  that  defendant  had  no  personal  In- 
terest in  the  property  upon  which  the  build- 
ings were  erected,  nor  any  properly  or  in- 
terest in  the  buildings,  and  Imew  that  there 
was  no  reason  why  defendant  should  become 
individually  and  personally  liable  for  the  same 
or  any  debt  Incident  to  their  construction. 
This  Is  as  much  of  the  answer  pertinent  to 
the  assignments  of  error  to  be  considered  as 
need  I>e  stated.  The  case  was  tried  before 
a  Jury  who  returned  a  verdict  in  plaintiff's 
favor  for  1348.76,  upon  which  the  Judgment 
appealed  from  was  entered. 

The  first  assignment  of  error  Is  as  fol- 
lows: "The  court  erred  in  its  general  charge 
wherein  the  Jury  was  Instructed  as  follows: 
'And,  if  yon  further  believe  from  the  evi- 
dence that  said  W.  P.  Book  did  not  disclose 
his  agency,  then  you  will  find  for  the  plain- 
tiff.' That  said  charge  was  erroneous  and 
prejudicial,  in  this:  The  evidence  showed, 
or  tended  to  show,  that  the  contract  of  em- 
ployment of  plaintiff  was  entered  into  by  and 
between  plaintiff  and  Mark  Miller,  and  the 
evidence  showed,  or  at  least  tended  to  show, 
that  the  plaintiff  knew  that  Mark  Miller 
and  T.  M.  Bower  were  Interested  in  the  owner- 
ship of  the  land  upon  which  said  houses 
designated  as  in  block  900  were  erected,  and 
the  evidence  further  showed,  or  tended  to 
show,  that  the  plaintiff  knew  that  Mark  Mil- 
ler and  T.  M.  Bower  were  Interested  In  the 
pn^iOBed  construction  and  ownership  of  the 
bouses,  to  be  erected  In  said  block  900,  and 
that  at  the  time  when  plaintiff  was  employed 
by  Miller  to  work  as  foreman  and  superln- 
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tendent  at  $4,60  per  day  the  plaintiff  did  not 
know  and  had  never  met  the  defendant, 
W.  P.  Book.  Sach  being  the  state  of  evi- 
dence. It  was  error  In  the  court  to  charge 
the  Jury  to  find  for  the  plaintiff,  onlesB  they 
believed  from  the  evidence  that  the  said  W. 
P.  Book  did  not  disclose  his  agency;  for 
under  said  Instruction  the  Jory  was  preclud- 
ed from  the  consideration  of  the  evidence 
showing  or  tending  to  show  that  plaintiff 
knew  that  defendant  was  merely  acting  as 
agent"  The  proposition  asserted  is  that  it 
was  error  to  charge  the  Jury  to  find  for 
plaintiff  unless  it  believed  from  the  evidence 
defendant  did  not  disclose  his  agency.  It  is 
an  elementary  principle  of  law  that,  where 
an  agent  conceals  the  fact  of  his  agency  and 
alters  into  a  contract  in  his  own  name  as 
the  ostensible  principal,  he  may  be  treated 
as  the  principal  by  the  party  with  whom  he 
deals,  and  may  be  held  liable  on  the  contract 
to  the  same  extent  as  if  he  were  the  princi- 
pal in  Interest  Sydnor  v.  Hurd,  8  Tez.  98 ; 
Johnson  v.  Armstrong,  83  Tex.  825,  18  S.  W. 
694,  29  Am.  St  Rep.  648;  Williams  T.  Blum 
(Tex.  Civ.  App.)  86  S.  W.  374.  This  principle 
is  Just  and  works  no  hardship  upon  the 
agent,  because  he  has  it  in  his  power,  if  he 
desires  to  escax>e  personal  liability,  to  do  so 
by  disclosing  his  principal  and  contracting  in 
his  name.  The  charge  complained  of  is  In 
accordance  with  this  principle^  and  Is  not 
erroneous. 

The  second  assignment  of  error  is  as  fol- 
lows: "The  court  erred  In  refusing  special 
charge  No.  1  aiSked  by  defendant  which  was 
as  follows:  'You  are  diarged  that  before 
yon  can  find  for  the  plaintiff  yon  must  believe 
that  the  defendant  expressly  agreed  person- 
ally to  pay  to  the  plaintiff  (in  addition  to 
the  per  diem  of  $4.60  per  day)  2%  per  cent 
commission  on  the  total  cost  of  said  build- 
ings, and  you  must  further  believe  from  the 
evidence  that  the  plaintiff  did  not  know  or 
had  no  notice  of  the  ownership  of  said  prop- 
erty In  block  900  by  Miller  &  Bower,  and  If 
you  believe  that  under  all  the  facts  and  clr^ 
cumstances  that  the  plaintiff  was  put  ux)on 
notice,  which  notice,  If  reasonably  followed 
up  by  Inquiry,  would  have  disclosed  the 
ownership  of  said  property  to  be  in  Bower 
and  Miller,  you  will  find  for  defendant' — for 
the  reason  that  said  charge  was  designed  to 
correct  and  would  have  corrected,  the  error 
in  the  court's  general  charge,  to  the  effect 
that  the  Jury  should  find  for  the  plaintiff 
if  they  believed  that  said  W.  P.  Book  did 
not  disclose  his  agency."  The  contention 
of  appellant  is  that  the  refusal  of  the  special 
charge  embraced  in  the  assignment  was  error, 
because  the  general  charge  precluded  the 
Jury  from  considering  the  evidence  which 
tended  to  show  that  plaintiff  knew  or  was  put 
upon  notice  of  the  fact  that  defendant's  con- 
nection with  the  construction  of  the  houses 
was  merely  that  of  an  agent  If  it  should 
be  conceded  that  appellee  was  put  upon  no- 
tice of  the  fact  of  appellant's  agency,  the 


latter  would  not  be  relieved  from  the  opera- 
tion of  the  rule  enunciated  In  our  disposi- 
tion of  the  first  assignment  The  duty  is 
upon  the  agent  If  he  would  avoid  personal 
liability,  to  disclose  his  agency,  and  not  upon 
others  to  discover  It,  and  If  he  falls  so  to  doi, 
and  deals  with  persons  unaware  of  his  agoi- 
cy,  he  must  answer  personally  for  the  Uabll- 
Itles  be  contracts  (Sydnor  v.  Hurd,  supra; 
Baldwin  v.  liCohard,  39  Vt  260,  94  Am.  Dec. 
824 ;  Blckford  v.  First  Nat  Bank,  89  Am.  Dec 
436;  Argerslnger  v.  MacNaughton,  114  N.  T. 
636,  21  N.  E.  1022,  11  Am.  St  Rep.  687); 
and.  If  he  does  not  make  such  a  dlaclosnre, 
the  presumption  is  that  he  intouded  to  bind 
himself  personally.  Raymond  v.  C^wn  &  R 
Mills,  2  Mete.  (Mass.)  319;  Oobb  v.  EDaapp, 
71  N.  T.  349,  27  Am.  Rep.  61.  As  la  held 
In  Argerslnger  v.  MacNaughton,  supra:  "Ti» 
permit  an  agent  to  turn  over  to  bis  customer 
an  undisclosed,  and  to  the  latter  unknown, 
principal,  might  have  the  effect  to  deny  to 
the  customer  the  benefit  of  any  available 
or  responsible  means  of  remedy  or  relief 
founded  upon  the  contracts."  The  requested 
Charge  was  properly  refused. 

This  dlqwses  of  all  the  aasignmenta  of 
error  and  requires  an  afilrmance  of  the  Judg^ 
ment 

Affirmed. 


A-romSON,  T.  &  S.  F.  RT.  CO.  V.  8EBOBR. 
(Court  of  CHvU   Appeals   of  Texas.    Dec   19^ 

looa) 

L  Masteb  and  Sebvart— Irjttbieb  to  Sebv- 
ANT— Cabe  Requibbd  OF  Feixow  Skevakt. 
Where  a  locomotive  engineer  knew  that  a 
fireman  was  at  work  under  an  attached  engine, 
ordinary  care  on  the  part  of  the  engineer  wonld 
be  the  use  of  every  precaution  to  prevent  the 
engine  from  moving. 

2.  Samz— PBOxntATE  Caitsb. 

A  defect  in  an  engine  was  not  the  proxlniata 
cause  of  the  moving  of  the  engine  and  injury  t» 
a  fireman  at  work  under  an  attached  engine, 
where  the  engineer  was  able  to  control  the 
engine  notwithstanding  the  defect 

3.  ESVIDENCB— COMPETENCT— PKKVIOTJB  ADIDS- 

sioN  OF  Evidence— Bffbot. 
In  an  action  for  injuries  to  a  fireman  alleged 
to  have  been  caused  by  a  leakage  in  the  throttle 
of  an  engine,  the  books  of  reports  of  engineers 
showing  a  report  of  the  engineer  of  the  engine 
in  question  two  days  before  the  injnry  as  to 
defects  in  the  engine,  making  no  reference  to 
the  throttle,  were  admissible  in  evidence  in 
view  of  the  previous  admission  of  the  same 
books  to  show  earlier  reporti  as  to  leakage 
of  the  Uirottle,  and  of  evidence  that  engineeia 
were  required  to  report  all  defects,  and  that  tba 
throttle  had  been  rapaired. 

Appeal  from  District  Court,  Bl  Patso  Ooon- 
ty ;  J.  M.  Ooggin,  Judge. 

Action  by  Thomas  Seeger  agalnat  the  Atchi- 
son, Topeka  &  Santa  ve  Railway  Omipany. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeala    Reversed  and  remanded. 

J.  W.  Terry  and  A.  H.  Gulwell,  for  appe- 
lant Patterson,  Buckler  tt  Woodiwn,  tor  ap- 
pellee. 


Digitized  by 


Google 


Tex.) 


ATCHISON,  T.  &  S.  P.  BY.  CO.  T.  SEEGEB. 


893 


Vht,  J.  nils  la  a  aolt  tor  damagea  arto- 
Ing  from  personal  Injuries  received  by  appel- 
lea  while  In  the  employment  of  ai^ellant  In 
the  capacity  of  a  fireman.  It  was  alleged  In 
the  petition  that  on  Jannary  29,  1903,  appel- 
lee In  discharge  of  his  dntlea  went  under  his 
engine,  which  was  attached  to  a  train  of 
freight  cars  behind,  apd  to  another  engine 
In  front  while  the  same  were  stopped  at  a 
station  In  Arizona  Territory,  for  the  purpose 
of  cleaning  out  the  ash  box;  that  before  go- 
ing under  the  engine  he  had  notified  the  en- 
gineer of  the  engine  In  front,  but  that  while 
be  was  engaged  In  cleaning  the  ash  box  the 
two  engines  were  moved  backward  and  the 
back  driving  wheel  of  the  engine  he  was  un- 
der ran  against  and  along  his  left  arm  from 
the  wrist  nearly  to  the  shoulder  and  Injured 
bis  arm  so  as  to  render  it  useless.  The 
grounds  of  negligence  are  stated  thus :  "He 
says  that  his  Injuries  were  caused  by  the  un- 
expected and  Involuntary  movement  of  said 
engine  that  he  was  imder,  and  said  movement 
was  caused  through  no  fanlt  of  his  own  nor 
through  the  fault  of  either  of  the  engineers  in 
charge  of  said  engines,  but  was  caused  from 
the  fact  that  the  throttle  upon  the  front  en- 
gine was  in  a  leaky  condition,  which  per- 
mitted the  steam  to  escape  and  get  into  the 
steam  chest,  and  then  from  the  steam  chest 
Into  the  cylinder  upon  the  movement  of  the 
reverse  lever  of  the  engine,  and  that  the  de- 
fendant company,  its  agents,  servants,  and 
employes  other  than  the  engineer  in  charge 
of  said  front  engine,  knew  of  the  leaky  condi- 
tion of  said  throttle,  or,  in  the  exercise  of 
reasonable  care  and  Inspection,  could  have 
known  of  its  leaky  condition,  and,  knowing 
the  same,  negligently  and  carelessly  permit- 
ted It  to  remain  in  that  condition  and  to  be 
used  by  its  employes.  He  charges  that  a 
leaky  throttle  is  very  dangerous,  which  fact 
was  well  known  to  the  defendant,  and  'liable 
at  any  time  to  cause  an  engine  to  move  In- 
voluntarily and  to  injure  employes  on  or 
about  such  engine,  and  that  when  said  steam 
escaped  and  got  into  the  steam  chest  and  the 
engineer  In  charge  of  said  engine  moved  the 
reverse  lever,  this  permitted  the  steam  to  get 
from  the  steam  chest  Into  the  cylinder  and 
ttius  caused  both  of  said  engines  to  be  moved 
badnrard,  causing  plaintiff's  injuries  a* 
above  described.  He  charges  that  had  said 
throttle  not  been  leaky  and  had  the  steam 
not  escaped  Into  the  steam  chest,  said  reverse 
lever  oould  have  been  moved  without  causing 
the  said  engine  to  move,  and  that  on  account 
of  said  leaky  throttle  and  on  account  of  said 
•team  getting  Into  the  steam  chest,  the  moving 
Of  the  reverse  lever  would  have  the  same  ef- 
fect in  moving  the  engine  as  would  a  throttie 
valve  being  opened  by  the  engineer,  while,  had 
snch  throttie  not  berai  in  a  leaky  condition, 
said  reverse  lever  could  have  been  moved 
without  its  having  any  effect  whatever  toward 
moving  the  engine."  Appellant  answered 
that  appellee  was  a  citizen  of  Arizona  and 
that  the  injury  occurred  in  that  territory; 


that  the  common  law  Is  In  force  in  that  terri- 
tory, and  that  the  injuries  to  appellee  were 
Inflicted  through  the  negligence  of  a  fellow 
servant,  and  not  through  the  negligence  of  ap- 
pellant; and  that  It  was  not  liable  for  the 
negligence  of  the  fellow  servant  The  cause 
was  tried  by  jury  and  resulted  In  a  verdict 
and  judgment  for  $7,500  in  favor  of  appellee,, 
of  which  amount  appellee  remitted  the  sum 
of  $1,500. 

Appellee  was  Injured  in  Arizona.  Before 
going  under  the  second  engine,  of  which  be 
was  fireman,  be  notified  the  engineer  of  the 
engine  in  front  which  was  attached  to  his 
engine,  that  he  was  going  under  the  latter  to 
clean  the  ash  box,  and  asked  bim  not  to  move. 
There  was  a  conflict  on  this  point  While 
under  the  engine  engaged  in  his  work  the 
front  engine  gave  three  blasts  of  its  whistle 
and  backed  against  the  engine  under  which 
he  was  working  so  as  to  move  it  and  run  one 
of  the  driving  wheels  along  his  left  arm  and 
tear  the  fiesh  and  muscles  from  it  On  the 
subject  of  what  caused  the  movement  of  the 
engine  there  were  two  witnesses  testified, 
the  engineer  and  fireman  on  the  front  engine. 
Hoehn,  the  engineer,  testified  as  follows: 
"My  name  is  R.  C.  Hoehn.  I  reside  at  No. 
4303  Fifth  avenue,  South  Avondale  Station, 
In  the  city  of  Birmingham,  Jefferson  county, 
Ala.  My  occupation  is  that  of  locomotive 
engineer,  and  I  have  been  such  since  the  year 
J18S8.  I  am  acquainted  with  the  plaintiff, 
Thomas  Seeger,  and  have  known  him  since  the 
latter  part  of  January,  1008.  My  occupation 
and  that  of  plaintiff  at  and  immediately  prior 
to  the  29th  of  Jannary,  1908,  was  that  of  lo- 
comotive engineer  and  fireman,  respectively, 
and  as  such  were  at  that  time  In  the  employ- 
ment of  the  Atchison,  Topeka  &  Santa  V6 
Railway  Company,  on  the  Albuquerque  di- 
vision. Third  district  running  between  Wins- 
low  and  Sellgman,  in  Arizona.  While  in  the 
employment  of  said  railroad  I  became  ac- 
quainted wltti  engine  No.  681,  owned  or  used 
by  said  company.  Prior  to  January  29,  1903. 
when  I  was  in  extra  gang,  I  used  said  engine 
frequently,  but  bad  run  it  only  twice  in  the 
month  of  January,  1903.  There  was  a  leak- 
age of  steam  in  said  engine  No.  681,  but  I  do 
not  know  where  it  was,  as  I  did  not  go  in- 
to the  boiler  to  examine  It  I  do  not  know 
bow  long  said  engine  bad  been  in  such  con- 
dition prior  to  said  date,  nor  how  long  It 
remained  after  Jannary  29,  1908,  if  at  all. 
A  leaky  throttie  In  the  engine  would  cause 
such  to  start  off  If  the  lever  were  down  ana 
all  brakes  off.  An  engineer  would  have  no 
control  over  the  movements  of  such  an  engine 
in  such  condition.  I  knew  that  the  plain- 
tiff was  injured  while  engaged  as  a  fireman 
on  engine  690,  on  the  29th  of  January,  1903, 
at  Williams,  on  the  Albuquerque  division  of 
the  Atchison,  Topeka  ft  Santa  Ffi  Railway 
Company.  He  was  under  engine  690,  my  en- 
gine. No.  681,  had  moved  backwards  about 
three  feet  consequently  engine  690  moved  al- 
so (under  wEIcb  he  was),  said  last-mentioned 
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•ngliM  being  oonpled  to  my  engine  681.  I 
blew  tba  back-ap  signal  and  pnt  down  my 
lever,  and  my  engine  started  off  backwards. 
I  was  blown  down  Immediately  by  Engineer 
Iiancaster  of  engine  600  and  applied  the 
brake-ln-emergency.  I  did  not  know  be  was 
under  the  engine  nor  had  anybody  told  me. 
.Tbe  main  train  bad  been  detached  from  the 
train  on  account  of  the  heavy  road  and  heavy 
grade  on  that  district,  where  It  was  custom- 
ary to  couple  two  or  more  engines  together 
for  the  reason  stated.  I  made  a  report  as  to 
the  condition  of  the  throttle  valve  of  engine 
681  after  we  reached  Wlnslow,  about  90  miles 
from  Williams,  where  the  accident  occurred. 
I  am  the  same  B.  C.  Hoehn  who  was  engineer 
In  the  freight  service  of  the  Atchison,  To- 
peka  &  Santa  F6  Bailway  Company  coast 
lines  during  month  of  January,  1903.  I  was 
on  the  Albuquerque  division  at  that  time.  I 
was  engineer  on  engine  681  engaged  in  freight 
service  on  the  20th  of  January,  1003,  and  was 
engineer  at  tbe  very  time  plaintiff  was  in- 
jured at  Williams ;  be  was  Injured  at  al>out 
12  o'clock  on  said  date.  There  were  present 
besides  myself  and  Mr.  Seeger  at  that  time, 
my  fireman,  J.  D.  Lancaster,  engineer  on  No. 
690,  a  brakeman  and  a  coal  chute  man.  Pete 
Wright  was  the  conductor  of  said  train.  I 
did  not  know  J.  D.  Lancaster;  he  was  raa>- 
nlng  said  engine  690,  as  engineer  thereof.  I 
could  have  held  tbe  engine  from  moving,  to- 
gether with  the  attached  engine,  by  tbe  brake, 
for  a  time,  and  by  keeping  the  lever  on  tbe 
center.  I  used  these  precaatlons  up  to  the 
time  I  got  ready  to  move  I  put  tbe  reverse 
lever  down,  and  the  engine,  together  with  Na 
690,  moved  backwards.  I  blew  the  signal 
and  was  Intending  to  wait  until  I  got  an 
answer,  which  came,  but  It  was  not  what  I 
expected ;  it  was  a  blow  down — a  stop  signal. 
The  rules  say  yon  must  sound  your  whistle 
before  moving.  It  was  only  as  a  matter  of 
safety  we  gave  an  answer.  Tbe  rules  require 
that  you  blow  the  whistle  or  ring  tbe  bell  be- 
fore movhig,  bnt  do  not  say  anything  at>ont 
an  answer.  It  would  be  a  man's  duty  who 
wanted  to  go  under  an  engine  to  notify  the 
mgineer  of  his  Intention  to  do  so  as  a  matter 
of  personal  safety.  Whatever  part  of  the 
engine  was  leaking  steam  at  tbe  end  of  the 
trip  was  leaking  at  Williams.  Wlnslow  Is 
tbe  usual  place  to  make  such  rqrart  and  ex- 
aminations and  I  made  mine  there  of  en- 
gine 681  in  the  workbook  at  the  roundhouse, 
as  required  by  rale  No.  480,  in  Bulebook, 
There  was  a  leak  la  engine  No.  681,  but  I  do 
not  know  where  it  was.  The  plaintiff,  See- 
ger, was  under  said  engine  No.  690,  but  when 
and  how  he  came  there  I  do  not  know.  I  did 
not  know  that  be  was  under  tbe  engine  at 
the  time,  nor  had  anybody  told  me  about  his 
going  under  there.  The  two  engines  moved, 
as  I  have  already  stated,  when  plaintiff  was 
injured.  There  was  a  leak  of  steam  in  my 
engine  somewhere.  Tbere  was  something 
leaking  certainly;  that  is  to  say,  there  was 
certainly  a  leakage  of  steam  in  said  oiglne 


No.  681.  but  whether  It  was  in  tbe  throttto 
or  some  other  part  of  the  steam  rigging,  I 
do  not  know,  because  I  could  not  get  inald* 
of  tbe  iMller  to  see  and  examine  It  I  tested 
the  engine  when  I  got  to  Wlnslow,  for  my 
own  satisfaction,  and  found  that  there  was  « 
leakage  of  steam  somewhere  in  the  engine, 
and  I  knew  that  such  was  tbe  case  at  the 
time  of  the  accident.  I  was  not  positive 
about  the  engine  having  a  leaky  throttle  in 
my  report  of  tbe  accident,  because  I  did  not 
go  into  tbe  boiler  to  examine  it,  and  tbere  is 
no  way  of  telling  what  part  of  the  steam 
pipes  are  leaking  without  taking  them  out 
and  examining  them.  I  did  not  know  that 
said  fireman  was  under  engine  No.  690.  The 
plaintiff,  Seeger,  did  not  notify  me  that  he 
was  going  under  engine  No.  690  for  tbe  pur- 
pose of  cleaning  bis  engine.  As  a  matter  of 
precaution  and  of  personal  safety,  he  should 
have  notified  me  that  he  was  going  under 
said  engine,  so  that  I  could  have  used  extra 
precaution  to  keep  my  engine  from  moving. 
It  was  bis  duty,  as  a  matter  of  personal 
safety,  to  have  notified  me  of  his  intention 
to  go  under  said  engine  No.  690.  It  would 
not  have  been  wrong  or  unusual  for  me  to 
move  my  engine^  together  with  engine  Noi. 
690,  either  forward  or  backward,  by  applying 
steam.  If  I  did  not  know  he  was  under  said 
engine  No.  690,  nor  would  I  have  done  so  In 
any  case  If  I  bad  Icnowledge  of  his  I>eing 
under  tiie  engine,  whether  the  throttle  was 
leaking  or  not  I  could  have  held  the  en- 
gine from  moving,  together  with  tbe  attached 
engine,  by  the  brake,  for  a  time,  and  by 
keeping  the  lever  on  the  center.  I  used  these 
precautions  up  to  the  time  I  got  ready  to 
move.  I  put  the  reverse  lever  down  and  the 
engine,  together  with  No.  690,  moved  back- 
wards. If  I  had  known  that  the  plaintiff  had 
gone  under  the  engine  No.  690  at  tbe  time 
and  Dlace  inquired  about,  to  clean  the  asb 
pan  of  his  engine,  or  for  any  other  purpose, 
notwithstanding  tbe  fact  that  tbe  throttle 
of  my  engine  may  have  been  leaking,  I  coold 
have  kept  my  engine  standing,  l)ecause  I 
would  have  used  extra  precautions.  My  en- 
glne  was  stationary  when  I  blew  the  three 
blasts,  and  It  remained  stationary  until  I 
released  the  air  brakes.  I  could  have  held 
my  engine  under  full  control,  but  I  would 
have  gone  out  of  my  way  to  do  it  I  would 
have  had  to  use  unusual  precautions  to  do 
it  If  tbe  plaintiff  had  notified  me  that  he 
was  going  under  said  engine  No.  090.  at  the 
time  inquired  about  I  certainly  would  have 
kept  my  engine  at  a  standstill." 

The  firoman  on  the  front  engine  testified  as 
follows:  "My  name  is  Otto  Gleesner.  On 
the  29th  of  January,  1903,  I  was  somewhere 
about  Williams,  Ariz.  I  have  known  the 
plaintiff  for  about  four  years ;  bad  known  him 
about  three  months  prior  to  the  time  he  was 
injured  in  Wlnslow,  Aris.  I  knew  one  B. 
O.  Hoebn  and  J.  D.  Lancastw,  who  were 
engineers  at  the  time.  I  was  fireman  for 
Engineer  Hoehn  on  engine  681.    Tbere  were 
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two  engineB.  I  was  firing  on  first  engine,  and 
was  headed  east,  going  from  Seligman  to 
Wlnslow.  Before  tbe  Injury  occurred  Ifr. 
Seeger  was  firing  on  second  engine.  He  asked 
me  for  my  ash  hoe  and  said  he  would  Iiave 
to  clean  his  pan,  so  I  gave  him  the  hoe.  He 
said:  'Be  careful  and  don't  move  the  en- 
gine; I  am  going  under  the  engine  to  Iioe 
the  pan.'  During  this  time  I  had  taken  coal 
or  water  and  Mr.  Hoehn  oiled  his  engine, 
lo«>ked  it  over  and  then  stepped  on  the  en- 
gine and  while  I  threw  the  water  spout 
around  he  blew  three  blasts  of  the  whistle 
and  started  to  back  up.  I  was  standing  in 
the  rear  of  the  engine  and  told  him  not  to 
move  because  Tom  was  under  the  ash  paiu 
I  think  the  engineer  on  the  second  engine 
blew  one  blast  of  the  whistle  which  whistled 
him  down;  by  that  time  he  had  moved  four 
feet  I  heard  Tom  holloa,  and  knew  he  was 
nm  over  by  the  engine.  When  Engineer 
Hoehn  got  vp  on  the  oiglne  and  reversed  the 
lever,  it  was  in  a  forward  motion,  and  he  op- 
ened the  throttle  and  moved  the  engine. 
It  was  In  a  forward  motion,  and  be  caught 
bold  of  the  lever  and  threw  it  in  a  backward 
motion,  blew  his  whistle,  and,  after  he  let 
go  of  the  whistle  cord,  he  took  bold  of  the 
throttle  and  opened  it,  and  the  engine  moved 
ft>ur  feet  At  the  time  he  reversed  the  lever, 
I  was  standing  on  the  back  of  the  tender  on 
the  ooal,  above  him.  To  start  an  engine  the 
rerene  lever  should  be  put  down  which  way 
yon  want  to  move  the  engine  and  pull  the 
throttle.  At  the  time  I  saw  Mr.  Hoehn  open 
the  throttle  valve  I  was  standing  up  on  the 
tank — ^the  tender  of  the  engine.  I  had  either 
fot  through  taking  water  or  taking  coal, 
abont  18  feet  away.  Mr.  Hoehn  was  what 
yon  might  call  an  engineer;  I  never  knew 
htan  to  murder  anybody ;  everybody  moved  ont 
of  his  way.  I  am  now  working  in  the  In- 
dtan  Territory  as  a  plumber;  am  not  working 
tot  any  railroad." 

It  was  admitted  that  the  common  law  was 
In  force  In  the  territory  of  Arleona,  and  that 
tbe  engineer  was  a  fellow  servant  of  appel- 
lee, and.  as  appears  from  the  pleading,  the 
only  ground  of  recovery  was  the  defective 
condition  of  the  engine.  The  front  engine 
was  defective  In  some  part  of  it  so  as  to  al- 
low steam  to  escape  at  the  time  the  injury 
occurred,  and  about  two  weeks  prior  to  that 
time  the  main  throttle  valve  may  have  leak- 
ed. There  was  testimony  tending  to  show 
that  if  the  throttle  of  an  engine  Is  in  a  leaky 
condition  and  steam  escaped  Into  the  cylin- 
der, it  would  cause  the  engine  to  move  in 
the  direction  in  which  the  reverse  lever 
might  be  turned.  When  steam  cannot  escape 
from  tlie  throttle  into  the  cylinder,  the  move- 
ment of  the  lever  would  not  cause  the  en- 
gine to  move.  If  the  engineer  Iiad  not  moved 
tbe  reverse  lever  on  the  front  engine  it  would 
not  have  moved.  It  will  be  noted  that  the 
oiglneer  did  not  swear  that  be  did  not  open 
tbe  throttle  of  his  engine,  nor  did  be  state 


that  the  engine  started  wtthout  his  desiring 
It  to  do  so,  but  on  the  other  hand,  be  stated 
that  he  conld  and  would  have  kept  it  from 
moving  If  he  had  known  that  appellee  was 
under  the  other  engine,  and  that  he  had  kept 
the  engine  from  moving  until  he  got  ready  to 
move.  The  fireman  swore  that  tbe  engineer 
not  only  threw  the  lever,  but  opened  the 
throttle.  The  conclusion  from  the  evidence 
Is  irresistible  that  the  engines  were  moved 
through  the  agency  of  the  engineer  on  the 
front  engine.  If  the  engineer  on  the  front 
engine  knew  that  appellee  was  under  the 
rear  engine,  he  owed  him  the  duty  of  using 
every  means  In  his  power  to  prevent  the  en- 
gines from  moving  and  Injuring  him.  It 
would  not  matter  that  he  would  be  compel- 
led to  hold  the  engine  stationary  In  a  dif- 
ferent method  than  If  It  had  been  In  a  state 
of  good  r^alr;  If  be  could  have  kept  It  from 
moving  It  was  bis  bonnden  duty  to  use  the 
means  within  his  power  to  control  the  engine. 
That  he  could  have  controlled  It  is  testified 
to  by  him,  and  Is  disputed  by  no  one.  He  did 
not  state  that  he  did  not  know  that  the  move- 
ment of  the  lever  would  start  the  engine,  but 
on  the  other  band,  he  moved  It  with  that 
end  in  view.  He  stated  that  he  could  have 
kept  the  engine  from  moving  by  the  brake 
and  by  keeping  the  lever  on  the  center. 
When  he  got  ready  to  go  he  testified  that  he 
loosed  tbe  brake  and  moved  tbe  lever,  and 
the  engine  moved.  It  did  exactly  what  he 
expected  and  wished  It  to  do.  He  said :  "I 
could  have  held  the  engine  from  moving,  to- 
gether with  the  attached  engine,  by  the 
brake,  for  a  time,  and  by  keeping  the  lever 
on  the  center.  I  used  these  precautions  np 
to  the  time  I  got  ready  to  move.  •  •  • 
If  the  plaintiff  had  notified  me  that  be  was 
,  going  under  said  engine  fl90,  at  the  time  In- 
quired  about,  I  certainly  would  have  kept  my 
engine  at  a  standRtlll."  It  Is  true  that  he 
said  that  he  would  have  bad  to  use  "unusual 
precautionB"  to  hold  the  engine,  and  those  pre- 
cautions should  have  been  used.  Under  the 
circumstances  of  the  case,  when  appellee  was 
at  work  In  a  very  dangerous  place  the  engi- 
neer should  have  used  reasonable  care  to 
have  protected  appellee  from  danger,  which 
means  care  proportioned  to  the  danger  to  be 
guarded  against  Reasonable  care  in  this  In- 
stance was  great  care.  As  said  In  Rnllway  v. 
Smith,  87  Tex.  348,  28  S.  W.  520:  "Or- 
dinary c&re  will  require  the  exercise  of  a 
very  great  d^ree  of  vigilance  under  sosae 
circumstances,  and  the  amount  of  vigilance 
and  caution  to  be  used  will  vary  according 
to  the  situation  of  the  parties  and  the  sur- 
rounding circumstances."  Ordinary  care  In 
this  case  was  the  use  of  every  precaution 
to  prevent  tbe  engines  from  moving  when  it 
was  known  that  appellee  was  underneath 
one  of  them  at  work.  Railway  v.  Mechler, 
87  Tex.  628,  80  S.  W.  899.  It  Is  true  that 
If  the  negligence  of  appellant  In  furnishing 
a  defective  engine  concurred  with  the  negll- 
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Cmce  of  the  engineer  In  prodnclng  the  result, 
appellant  would  be  liable,  but  there  was  no 
such  concurroice.  The  ^igineer  was  the  ac- 
tive agent  In  morlng  the  engines.  He  knew 
the  condition  of  the  engine  and  knew  that  it 
would  move  if  the  lever  was  turned  and  the 
brakes  loosed,  and  he  turned  the  lever  and 
lifted  the  brakes.  It  was  as  much  his  act 
as  though  It  had  been  necessary,  as  In  case 
of  a  perfect  engine,  to  reverse  the  lever,  take 
off  the  brakes,  and  open  wide  the  throttle. 
Tiiat  he  had  knowledge  of  what  was  neces- 
sary to  keep  the  engine  stationary  is  shown 
by  the  fact  that  he  held  it  still  untU  he 
wanted  to  move.  He  nowhere  says  that  he 
did  not  know  the  eigine  would  move  when  he 
turned  the  lever  and  took  off  the  brakes. 
This  testimony  might  have  been  elicited  from 
him,  but  it  was  not  As  has  been  said  in 
numerous  cases  the  proximate  cause  is  not 
necessarily  the  nearest  cause,  but  the  act 
of  negligence  must,  in  order  to  be  the  proxi- 
mate cause,  have  been  the  cause  which,  under 
the  ordinary  working  of  natural  laws,  would 
probably  have  produced  the  result  Railway 
V.  Blgham,  00  Tex.  223,  38  S.  W.  162;  Ship- 
pers' Compress  Co.  v.  Davidson,  85  Tex.  Civ. 
App.  558,  80  S.  W.  1082 ;  Ray  v.  Railway  (Tez. 
Civ.  App.)  88  S.  W.  46&  In  the  case  of  Mil- 
waukee By.  Go  V.  Kellogg,  04  U.  S.  460,  24 
L.  Ed.  256,  which  Is  quoted  with  approval 
in  the  Bigham  Case,  the  Supreme  Court  of 
the  United  States  stated  that  "in  order  to 
warrant  a  finding  that  negligence,  or  an  act 
not  amounting  to  wanton  wrong,  Is  the  proxi- 
mate cause  of  an  injury,  it  must  appear 
that  the  injury  was  the  natural  and  probable 
consequence  of  the  negligence  or  wrongful 
act  and  that  It  ought  to  have  been  foreseen 
In  the  light  of  the  attending  drcumstances." 
There  Is  not  a  circumstance  found  in  the 
record  that  tends  to  show  that  the  engine 
had  ever  moved  without  the  active  agency 
of  some  one  exerted  either  by  pulling  the 
lever  and  taking  off  the  brakes  or  opening 
the  throttle.  It  did  not  move  on  the  occasion 
in  question  until  It  had  been  prepared  for 
moving  by  the  engineer  in  charge  of  it  He 
was  the  active  agency  that  caused  It  to  movb, 
and  until  the  agency  had  been  exerted  it 
remained  firm  In  Its  place.  Without  the  ac- 
tive intervening  agency  of  the  engineer,  it 
would  never  have  moved.  The  active  cause 
that  produced  the  injury  was  Independent  of 
the  leakage  of  the  engine  and  not  connected 
with  it  As  said  in  the  Kellogg  Case,  here- 
tofore cited:  "The  inquiry  must  therefore, 
always  be  whether  there  was  any  Intermedi- 
ate cause  disconnected  from  the  primary 
fault  and  self-operating,  which  produced  the 
injury.  Here  lies  the  difficulty.  But  the  In- 
quiry must  be  answered  In  accordance  with 
common  understanding.  In  a  succession  of 
dependent  events  an  Interval  may  always  be 
seen  by  an  acute  mind  between  a  cause  and 
its  effect,  though  it  may  be  so  Imperceptible 
as   to   be  overlooked   by  a  common  mind. 


Thus,  If  a  building  be  Mt  on  fire  by  negU> 
gence,  and  an  adjoining  building  be  destroy- 
ed,  without  any  negllgoice  of  the  occupants 
of  the  first  no  one  would  doubt  that  tlw 
destruction  of  the  second  was  due  to  tlw 
n^ligence  that  caused  the  burning  of  the 
first  Yet  in  truth,  in  a  very  legltimats 
sense,  the  immediate  cause  of  the  bumlns 
of  the  second  was  the  burning  of  the  first** 
So,  in  this  case,  if  the  engineer  had  not  in- 
tended to  start  the  engine  and  be  did  not 
know  that  his  use  of  the  lever  and  the  brakes 
as  he  used  th^n  would  start  the  engine^ 
the  Intervention  of  the  engineer  wouiu  not 
break  the  line  of  connection  between  the  nee> 
llgence  of  appellant  in  furnishing  the  leaky 
engine  and  the  Injury  would  not  be  disturbed 
and  It  would  be  liable.  But  the  engineer 
stated  that  he  had  the  engine  under  control 
and  would  not  have  moved  it  if  he  had  known 
appellee  was  under  the  rear  engine.  He  was 
the  active  Independent  agent  that  caused  the 
injury.  Usually  the  question  of  what  Is  the 
proximate  cause  of  an  injury  is  one  to  be 
solved  by  a  Jury,  but  there  must  be  some  evl- 
dence  to  sustain  a  finding  as  to  the  proximate 
cause,  as  Is  required  In  the  establishment  eC 
any  fact  Too  much  has  been  left  to  la- 
ferenoe  in  this  case.  Hie  engbieer  knew 
whether  he  opmed  the  throttle  or  not  but 
he  was  not  asked  that  question,  and  did  not 
say  he  did  or  did  not  opoi  it  He  knew 
whether  the  engine  moved  In  response  to  bis 
act  or  not  and  yet  he  does  not  swear  post* 
tlvely  about  it,  although  the  plain  inference 
Is  that  it  did. 

No  witness  testlfled  that  the  throttle  was 
leaking  at  the  time  of  the  accldoit  The 
engineer  on  the  front  engine  swore  that  there 
was  a  leakage,  but  that  he  did  not  know 
where  It  was,  and  the  other  engineer  stated 
that  he  knew  nothing  about  the  condition 
of  the  front  engine  on  the  day  the  injury 
was  Inflicted.  The  only  evidence  Introduced 
as  to  the  condition  of  the  throttle  was  re- 
ports made  by  engineers  on  January  2,  6,  10^ 
and  13,  1003,  in  which  it  was  stated:  "Main 
throttle  valve  leaks."  The  book  showing 
those  reports  also  showed  that  the  throttle 
had  been  repaired.  Appellee  having  intro- 
duced the  oiglne  books  of  appellant  to  show 
reports  of  the  dates  hereinbefore  named,  ap- 
pellant sought  to  introduce  the  same  books 
to  show  that  only  two  days  before  the  in- 
jury was  Inflicted  .the  engineer  on  No.  681 
had  reported  as  follows:  "Wash  boilw. 
Caulk  all  leaks  in  flre  box."  This  was  ma- 
terial In  view  of  evidence  that  the  former 
leaks  in  the  throttle  had  beea  repaired: 
that  engineers  were  required  to  report  all 
defects ;  and  that  an  engine  could  not  move 
when  the  throttle  had  not  been  opened,  un- 
less there  was  a  leakage  from  it  The  leak- 
age in  the  throttle  was  one  ot  the  moat  im- 
portant factors  In  the  prosecution  of  the  case, 
and  any  fact  tending  to  show  that  it  leaked 
or  did  not  leak  should  have  been  admitted. 
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Surely,  after  appellee  bad  introduced  a  part 
•f  the  reports  as  to  the  condition  of  the  «i- 
giue  appellant  should  have  been  permitted 
to  use  the  last  report,  in  the  same  book  in- 
troduced by  appellee,  on  the  same  subject 
Justice  would  demand  the  enforcement  of 
such  a  rule. 

Had  the  facts  been  sufBdent  to  Justify  It, 
there  was  no  error  in  the  charge  complained 
of  in  the  fifth  assignment  of  error.  It  did 
not  assume  the  existence  of  any  facta.  It 
not  only  made  It  necessary  that  appellant 
bad  been  notified  of  the  condition  of  the  en- 
gine, but  that  it  had  notice  at  that  tlmei. 
Howerer,  under  the  positive  proof  that  the 
throttle  bad  been  opened  by  the  engineer, 
which  was  not  d^ied  by  him,  the  charge 
presented  A  state  of  facts  not  sustained  by 
the  evidence;  The  evidence  wa«  meager  as 
to  the  leaky  omdition  of  the  throttle,  if  not 
totally  absent,  and  there  was  no  evidence  of 
steam  having  escaped  into  the  cylinder. 

There  is  no  merit  in  the  sixth  assignment 
of  error,  which  criticises  the  tenth  paragraph 
of  the  charge.  We  believe  the  twelfth  para- 
graph of  the  charge  stated  the  law  of  the 
case. 

The  apecla.1  chaises  whose  rejection  is  com- 
plained of  in  the  ninth  and  twelfth  assign- 
ments of  error  ignored  the  idea  of  concur- 
rent negligence  <m  the  part  of  appellant  and 
the  fellow  servant  and  were  properly  refused. 

The  other  points  raised  have  been  covered 
t7  the  law  as  enunciated  in  this  <q>inion. 

We  do  not  consider  that  this  case  has  been 
developed  as  it  la  capable  of  being  developed, 
and  do  not  feel  disposed  to  render  Judgment, 
but  the  Judgment  will  be  reversed,  and  the 
cause  remanded. 


IiANHAH,  Governor,  v.  DIES  et  al. 

(Goort  of  Civil  Appeals  of  Texas.  Nov.  14, 1006. 
Beliearing  Denied  Jan.  9,  1007.) 

Clebks  of  Coubts— Liabilities  of  Officiai. 
Bonds— Deposits  in  Court. 

Under  Sables'  Ann.  St.  1897,  art  1462,  re- 
quiring the  officer  leaving  custody  of  any  de- 
posit in  court  pending  le^al  proceedings  to 
seal  it  up  and  deposit  it  m  a  safe  or  bank 
vault,  article  1463,  requiring  such  officer  on 
the  expiration  of  his  term  to  turn  over  to 
his  successor  all  such  trust  funds,  and  article 
1464,  providing  that  the  provisions  of  artides 
1462  and  1468  shall  not  exempt  any  officer  or 
bis  sureties  for  any  neglect  or  other  default  in 
regard  to  the  funds  therein  mentioned,  the  sure- 
ties on  the  official  bond  of  a  clerk  of  court 
are  liable  for  a  deposit  in  court,  which  the 
clerk  had  placed  in  the  county  treasurer's 
safe,  from  which  it  was  stolen  by  burglars, 
witliout  regard  to  the  degree  of  care  used. 

Appeal  from  Hardin  County  Court;  H.  U. 
Vickers,  Judge. 

Action  by  8.  W.  T.  I/anbam,  Governor,  fOr 
the  use  of  John  A.  Caplln,  against  W.  W. 
Dies  and  others.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  appeals.  Beversed 
and  rendered. 

98S.W.-67 


B.  L.  Ayo<^,  ft>r  appellant  J.  S.  Gregory, 
Taliaferro,  Nail  &  Dies,  for  appellees. 

JAMES,  C  J.  This  action  is  against  the 
sureties  on  the  oflflcial  bond  of  B.  H.  Collins, 
formerly  clerk  of  the  district  court  of  Hardin 
county,  who  died  Insolvent,  for  recovery  of 
the  amount  of  a  certain  deposit  in  court 
Prior  to  April  17,  1001,  in  a  suit  pending  in 
that  court  in  which  Caplln  was  a  party,  there 
was  deposited  with  said  Collins  as  clerk 
the  sum  of  $213.10  to  abide  the  order  of  the 
court  The  court  on  April  17,  1901,  decreed 
that  the  money  be  paid  by  the  cleik  to  said 
Caplln.  Collins  died  about  December  IS, 
1002.  It  appears  that  he  inclosed  $200  of  the 
money  In  oue  envelope  and  $18  in  another, 
and  deposited  both  in  the  safe  of  the  county 
treasurer.  In  May,  1902,  this  safe  was  blown 
open  by  burglars,  and  this  money  was  taken, 
along  with  considerable  money  of  the  treas- 
urer. There  was  testimony  that  the  safe  was 
fireproof,  and  was  supposed  to  be  burglar- 
proof  until  this  event  happened,  and  that  It 
was  the  general  opinion  of  everybody  that  It 
was  the  best  and  securest  place  in  the  county 
in  which  to  keep  money.  It  appears  that 
Caplln  has  not  been  paid  any  part  of  the 
$218. 

The  court  rendered  Judgment  for  the  sure- 
ties. This  must  have  been  upon  the  theory 
that  the  clerk,  in  depositing  and  keeping  the 
packages  in  the  particular  safe,  had  exercised 
ordinary  care.  The  clerk's  bond  Is  condi- 
tioned for  the  safe-keeping  of  the  records  and 
for  the  faithful  discharge  of  the  duties  of  his 
office.  Article  1462,  Sayies'  Ann.  St  1807: 
"Whenever  during  the  progress  of  any  cause 
any  money,  debt,  scrip,  instrument  of  writing 
or  other  article  shall  be  paid  or  deposited  in 
court  to  abide  the  result  of  any  legal  pro- 
ceedings, the  officer  having  custody  thereof 
shall  seal  up  the  Identical  money  or  other 
article  received  by  him.  In  a  secure  package 
and  deposit  it  In  some  safe  or  bank  vault, 
keeping  it  always  accessible  and  subject  to 
the  control  of  the  court  and  be  shall  also 
keep  in  his  office  and  as  part  of  the  records 
thereof,  in  a  well  bound  book,  a  correct  state- 
ment showing  each  and  every  Item  of  money 
and  property  so  received  by  him,  on  what 
account  received  and  what  disposition  he  has 
made  of  the  same."  Article  1463:  "On  the 
expiration  of  his  term  of  office  such  officer 
shall  turn  over  to  his  successor  all  such 
trust  funds  and  other  property  and  the  rec- 
ord aforesaid,  and  shall  take  his  receipt 
therefor."  Article  1464:  "The  provisions  of 
articles  1462  and  1463  shall  not  exempt  any 
officer  or  bis  sureties  on  his  official  bond  for 
any  neglect  or  other  default  in  regard  to  the 
ftmds  therein  mentioned." 

In  a  number  of  Jurisdictions  a  public  olB- 
cer  having  the  custody  of  funds  Is  regarded 
as  a  bailee,  and  liable  only  for  the  want  of 
ordinary  care  in  respect  to  them,  and  this 
where  his  bond  Is  conditioned  to  safely  keep 
the  funds  and  pay  them  over.     This  is  not 
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fhe  rule  In  this  state.  Wilson  t.  Wlcbata 
County,  67  Tex.  647,  4  8.  W.  67;  Poole  v. 
Burnet  County  (Tex.  Sup.)  76  S.  W.  427 ;  Got 
V.  Faree  (Tex.  Civ.  App.)  60  8.  W.  616.  The 
cam  which  In  Its  facta  approaches  nearest 
the  on*  In  hand  la  City  of  Llrlngston  ▼. 
Woods  (Mont)  49  Pa&  487.  There  It  was 
held  that  where  a  statute  required  a  treas- 
urer to  deposit  the  funds  of  a  city,  leaving 
him  to  select  the  bank,  and  he  exercised  at- 
dlnary  care  in  the  selection  of  the  bank,  he 
was  not  liable  for  loss  of  the  funds  throngb 
the  failure  of  the  bank.  This  decision  might 
serve  as  an  anthority  in  favor  of  the  Judg- 
ment of  tht)  trial  court  on  the  facts  presented, 
were  it  not  for  the  fact  that  it  treats  the 
officer  as  a  bailee,  and  for  the  fact  that  ar- 
ticle 1464,  above  quoted,  says  that  nothing 
contained  in  the  two  preceding  articles  shall 
exempt  the  officer  or  his  sureties  for  any 
default  in  regard  to  the  fund.  See  State  v. 
Bobietter  (Minn.)  86  N.  W.  461. 

Article  1463  makes  the  duty  of  the  clerk  to 
turn  over  to  his  successor  all  such  funds  or 
property  absolute.  A  failure  to  do  so  would 
be  default  on  the  part  of  the  officer  with  ref- 
erence to  the  fond,  and  article  1464  express- 
ly makes  the  officer  and  sureties  liable  for 
default  of  any  character,  notwithstanding 
anything  contained  in  the  other  articles. 
There  is  nothing  in  the  latter  article  which 
evidences  the  intention  to  restrict  the  officer's 
liability.  The  Legislature.  In  requiring  the 
Identical  money  or  article  to  be  deposited  in 
a  safe  or  bank  vault,  manifested  its  solici- 
tude for  the  safe-keeping  of  the  property. 
The  evident  purpose  it  had  to  subserve  by 
such  requirement  was  to  provide  additional 
security  for  its  safe-keeping,  and  lessen  the 
chances  of  its  disappearance,  but  not  to  fur- 
nish the  officer  protection  against  responsi- 
bility. We  are  of  opinion  that  the  sureties 
are  liable.' 

The  judgment  will  therefore  be  reversed, 
and  Judgment  here  rendered  for  appellant. 

Reversed  and  rendered. 


GALVESTON,  H.  &  S.  A.  BX.  00.  v. 
CHERRY.* 

(Coort  of  Civil  Appeals  of  Texas.  Nov.  28, 190a 
Rehearing  Denied  Jan.  9,  1907.) 

1.  MAffTEB    AKO    SBBVANT— AonON    FOB   INJTT- 

BiES  TO  Railway  EiiflotA— Pbima  Faois 

Nbouoknok. 

In  an  action  for  Injuries  to  a  locomotive 
engineer  caused  by  a  step  on  an  engine  giving 
way,  his  testimony  describing  the  mechanism 
of  the  step  and  showing  that  it  could  only 
have  fallen  as  it  did  by  working  loose  from  a 
nut;  that  the  defective  condition  could  have 
l>een  discovered  and  remedied  by  proper  inspec- 
tion bv  the  company  and  his  injury  thereby 
avoided;  and  that  the  company  maintained  in- 
i^pectors  to  inspect  engines— made  ont  a  prima 
&cie  case  of  negligence  of  the  company. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  §{  958,  959,  9627] 

2.  Same — Instructions — Larouaoe. 

In  an  action  for  injuries  to  a  locomotive 
engineer  caused  by  a  step  on  an  engine  giving 

•Writ  of  error  dented  by  Supreme  Court. 


way.  it  was  not  error  to  use  "and"  Instead  of 
'w'  in  an  instruction  that.  If  plaintifF  "was 
not  guilty   of  contribntory  negligence  and  did 
not  assume  the  risk,"  he  conid  recover, 
g.  Tbiai.  —  IifBiBuonoiis  —  Bbbob  Oamma  bt 

OxHKB  InsTXDonons. 

In  an  action  for  injuries  to  a  locomotive 
engineer  caused  by  a  defective  step  on  an  en- 
cine,  an  instruction  that,  If  the  Jury  believed 
aefendsnt  knew,  or  by  ordinary  care  should  have 
known,  that  the  step  was  in  a  defective  omi- 
dltlon.  If  misleading  becaose  of  an  absence  of 
evidence  that  defendant  knew  of  the  defect 
was  not  reversible  error  where  other  lnstm»' 
tions  given  at  defendant's  request  expressly  pr*- 
dnded  recovery  for  plaintiff  if  defendant  exer- 
cised ordinary  care  In  reference  to  discovering 
the  defect. 

[Ed.  Note.— For  eases  in  point,  see  CemL  Oig. 
vol.  46,  Trial,  U  703-718.] 

4.  Mabtkb  Ann  ScBVAicr— Irjubt  to  BKFi.o'rt 
—  CORTBIBXnOBT  NKaUOERCK  —  QoMsaoii 

fob  Jubt. 

In  an  action  for  Injuries  to  a  locomotive 
engineer  caused  by  a  step  on  an  engine  giving 
way,  the  question  whether  or  not  he  was  neg- 
ligent in  not  discovering  the  defect,  keld  under 
the  evidence  for  the  Jury. 

nEA.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  U  1089-11S2.] 

5b  Saxb— Bbeaoh  of  EhiPiiOTSB's  RviM. 

The  breach  of  an  employer's  rule  la  not 
negligence  per  se  unless  it  Is  an  act  so  opposed 
to  the  dictates  of  common  prudence  that  no 
careful  person  wonid  commit  It 

[Ed.  Note.— For  cases  In  point  see  Cent  -IMg. 
vol.  34,  Master  and  Servant  U  759-775.] 

6.  AFPEAZr-RBVIBW— HABMLBBS  EBBOB. 

An  exception  to  part  of  piaintiS's  testi- 
mony was  overruled  where,  prior  to  the  taking 
thereof,  he  had  given  substantially  the  same 
testimony  without  objection. 

[Ed.  Note.— For  cases  In  point  see  Gent  Dig. 
vol.  3,  Appeal  and  Error,  If  4161,  4162,  4166.] 

7.  EviDBNCK— Opinion— Gadbx  of  PisaoNAi. 
Inxdbt. 

In  an  action  for  personal  injuries  an  opin- 
ion by  a  physician  that  they  were  produced  by 
traumatism  was  not  objectionable  as  Invading 
the  province  of  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  20.  Evidence,  {|  2312-^14.] 

8.  Dauaoes  —  EhccEssivB  —  Pebiianbiit  In- 

JUBXE8  TO  PEBSON  —  LOCOMOTIVE  ENOINBEB. 

A  verdict  for  $20,000  for  injuries  to  a 
locomotive  engineer  was  not  excessive  in  view  of 
great  pliysicial  i>aln  sulfered  by  him  and  to 
be  suffered,  bis  paralytic  condition,  "his  physical 
ability  utterly  gone,"  and  the  fact  that  hs 
was  49  years  old,  had  been  employed  by  de- 
fendant as  an  engineer  for  14  years,  and  during 
the  last  10  years  earned  from  $2,100  to  $2,400 
a  year. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  IS,  Damages,  {{  372.  387.] 

Appeal  from  District  Court,  Bexar  Gonntjr; 
J.  L.  Camp,  Jndge. 

Action  by  H.  R.  Cherry  against  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Company.  From  a  Judgment  for  plaintUt, 
defendant  appeals.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  New^ 
ton  &  Ward,  and  W.  B.  Teagardot,  for  ap- 
pellant 

JAMBS,  O.  X  PlaUitur,  Cherry,  aUeged 
that,  while  he  was  operating  one  of  de- 
fmdant's  locomotives  as  engineer  on  a  pas- 
senger train  running  towards  San  Antonio, 
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at  Schnlenbnrg  it  became  necessary  for  him 
to  deacMid  therefrom,  and  In  doint;  so  the  st^ 
gaTe  way  and  fell,  and  plaintiff  was  thrown 
with  great  violence  to  the  ground,  causing  him 
the  aerlons  and  permanent  injnrlea  alleged; 
that  throngh  defendant's  negligence  said  en- 
gine atep  and  the  stem  on  which  it  was  fixed 
was  loose,  defective,  and  Insecurely  fastened, 
so  that  It  was  dangerous  when  used  for  the 
purpose  for  which  it  was  provided;  tliat  de- 
fendant had  negllgaitly  failed  to  prop^ly  In- 
spect said  step  and  stem;  and  asked  for 
damages  in  the  sum  of  $40,000.  The  defend- 
ant answered  by  goieral  denial  and  plea  of 
contributory  negligence.  There  was  a  ver- 
dict for  $20,000. 

The  first  and  second  assignments  are  the 
same,  one  Insisting  that  a  peremptory  in- 
struction aslced  by  defendant  should  have 
been  given;  the  other  that  a  new  trial  should 
have  t>een  granted,  on  account  of  there  being 
no  testimony  from  which  negligence  on  the 
part  of  defendant  could  be  found  or  reason- 
ably inferred.  The  testimony  relative  to  the 
circumstances  of  the  occurrence  was  tliat  of 
plaintiff.  He  stated  that  he  undertook  to 
get  off  the  engine  to  look  It  over  and  oil  It. 
He  bad  to  step  down  about  15  Inches  from 
the  deck  of  the  tank,  and,  when  he  put  his 
weight  on  the  step.  It  went  down  and  he 
fell  and  struck  the  back  of  his  head  and  that 
was  all  he  remembered  until  somewhere 
about  Iiuling;  that  be  took  the  torch  and  oil 
can  In  his  right  band,  and  used  his  left  hand 
to  take  hold  of  the  cab  to  assist  him  to  step 
down;  that  when  he  held  the  torch  down  the 
step  looked  all  right;  that  be  stepped  down 
with  his  left  foot  and  when  he  stepped  on  It, 
it  went  down,  step  and  stem  went  down;  tliat 
broke  his  handhold  loose  from  the  cab,  and 
he  went  down  and  was  thrown  over  and 
fell  on  his  head.  When  he  struck  be  became 
unconscious  and  remained  so  until  he  got  to 
Luling.  He  described  the  step  (quoting  from 
appellant's  brief)  thus:  "On  being  asked  to 
describe  the  step  on  the  engine  that  caused 
him  to  fall  he  answered :  'If  a  person  is  not 
accustomed  to  it,,  it  is  a  pretty  hard  matter 
to  describe  It  Take  a  person  unaccustomed 
to  see  these  things,  it  is  not  an  easy  matter. 
That  was  hung  like  this  [Indicating].  This 
is  that  tall  plate  of  the  engine.  Then  the 
step  is  fastened  through  the  tail  plate  of  the 
engine  with  that  thing;  this  l>elng  the  stem. 
Itiat's  the  stem  that  was—  That  stem  Is 
an  Incb  and  an  eighth  in  bIm.  This  stuck 
down  here,  and  at  the  bottom  this  step  is 
fastened  on.  Thafs  fastened  through  the 
back  of  the  step  with  a  set  screw  hera  This 
goes  up  tlu-ougta  the  tall  plate,  and  is  sup- 
posed to  be  fastened,  I  imagine— -I  think  so 
— with  the  end  on  tsap  threaded  for  a  nut; 
threads  on  this  end  of  the  stem,  and  a  nut 
screwed  down  onto  it ;  and  over  ttils  stem  seta 
a  hollow  pipe ;  that  the  top  of  this  step  pro- 
jects into  and  there  is  nothing  visible  exc^t 
the  sides  of  the  six-sided  nut,  hexagon  nut. 
The  top  of  M;  yon  can't  descem  it,  because  the 


top  of  It  sets  down  over  the  stem.  The  pipe 
la  set  there,  as  near  as  I  can  tell,  to  hold 
the  nut,  to  keep  it  from  working  np.  This 
pipe  goes  up  through  a  cast  Iron.  It  is  a 
kind  of  oval-shai>e  cast  iron,  that  forms  the 
deck  and  running  board  of  the  oiglne.  It 
runa  into  this  cast  iron,  and  Is  made  fast  to 
tills  cast  iron  alMut  15  inches  up — about  15 
Inches  long.  If  the  step  was  put  on  proper- 
ly, it  would  stay  there  until  it  was  taken 
off — ^untll  some  one  took  it  off.  It  would  re- 
quire a  wrench  to  take  it  off,  if  it  was  put 
on  proper.  The  proper  way  to  put  these 
steps  on,  BO  tbey  will  not  come  off — ^the  way 
I  always  saw  It  done  in  regard  to  that— they 
would  Blip  a  nut  into  this  pipe  under  what 
you  call  the  tail  plate  on  the  engine.  They 
would  slip  that  nut  in  there,  and  turn  the 
stem  and  step  and  all  right  around,  until  they 
screwed  it  np,  and  then  put  your  wrench  ca 
that  nut,  and  you  can  turn  It  enough  to 
tighten  it;  and  tiiey  can  be  held  on  there,  so 
they  will  not  come  off,  by  battering  the  head 
or  splitting  a  thread.  As  near  as  I  can  tell, 
the  step  and  the  etem  all  came  down;  the 
stem  and  the  step;  the  stem  that  went  up 
through  the  tail  plate  all  came  down.  I 
don't  see  where  anything  else  caused  It,  only 
it  worked  loose  from  the  nut,  and  ran  out, 
and  fell.  I  don't  see  how  it  could  come 
down,  unless  it  worked  loose  from  the  nut 
I  don't  see  any  other  possible  way  for  It  to 
come  down.  Before  the  step  could  drop  down, 
the  step  and  stem  had  to  become  detached 
from  the  nut  that  held  it  The  step  is  put 
on  an  engine  to  be  used  In  getting  up  and 
down  on  the  engine,  and,  if  it  is  properly 
secured,  it  will  ordinarily  sustain  a  man's 
weight  and,  supposing  it  Is  Improperly  se- 
cured, it  will  not  sustain  your  weight  It 
will  go  down.  I  had  no  notice  of  the  condi- 
tion of  the  step  at  the  time  I  used  it.  I  had 
no  notice  at  all;  supposed  to  be  all  right; 
supposed  to  be  in  perfect  condition.' "  He 
testified  that  he  did  not  know  the  condition 
of  the  step;  that  had  it  been  securely  fasten- 
ed when  It  left  Houston  it  could  not  have 
come  down  at  Schulenburg;  that  he  knew. 
If  the  step  was  properly  fastened  it  would 
not  have  given  way;  and  that  it  could  have 
been  tested  for  such  defect  by  hammer  and 
wrench;  that  defendant  maintained  Inspect- 
ors at  Houston  for  the  purpose  of  inspecting 
engines  before  startiug  them  out 

The  question  simply  is:  Was  the  above 
sufBcIent  to  make  a  prima  facie  showing  of 
negligence  on  the  part  of  defendant?  There 
was  other  evidence  In  the  case,  not  stated 
above,  because  It  seems  to  as  it  goes  rather 
to  other  questions,  such  as  plalntltTs  contri- 
butory negllgenca  If  defendant  was  negli- 
gent, the  evldoice  of  It  exists  in  the  above- 
stated  testimony. 

The  evidence,  we  tlilnk,  was  sufficient 
Defendant  did  not  see  fit  to  introduce  any 
testimony  to  counteract  what  plaintiff  stated, 
l)elng  evidently  satisfied  to  let  the  evidence 
stand  with  its  full  force  and  effect,  and  it 
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fei  entitled  to  that  effect  To  bold  that  this 
■bows  negligence  would  not  be  gl'vlng  ex* 
preesion  to  tbe  doctrine  of  res  ipsa  loquitur. 
It  showed  that  the  st^  gave  way.  Plaintiff 
described  the  mechanism  of  the  step,  the 
manner  of  its  fastenings,  and  explained  that 
it  could  not  have  fallen  as  It  did  from  any 
other  cause  than  that  It  wm-ked  loose  from 
the  nut,  which  was  a  condition  that  could 
have  bem  discovered  and  remedied  by  a 
proper  inspection;  that  if  this  had  been  done 
at  Houston,  it  would  not  have  fallen  at 
Schnlenburg;  that  defendant  maintained  ma- 
chinist inspectors  at  Houston  and  other  plac- 
es who  were  required  to  make  a  thorough 
Inspection,  and  are  supposed  to  go  over 
everything  with  an  engine  after  a  trip.  In 
McOrary  v.  Biallway  CJompany,  8»  Tex.  168, 
84  S.  W.  95,  a  recovery  was  permitted  by  a 
brakeman,  expert  witnesses  testifying  that,  if 
the  rails  had  been  properly  loaded  on  the 
car,  the  one  that  fell  therefrom  and  Injured 
the  plaintiff  would  not  have  fallen.  If  one 
expert,  Instead  of  several  in  that  case,  had 
so  testified,  the  result  would  have  been  the 
8am&  We  are,  therefore,  at  a  loss  to  see 
how  It  can  be  said  in  this  case  that  the 
testimony  of  the  plaintiff,  who  is  a  competent 
witness,  who  was  shown  to  have  had  long  and 
extensive  experience  with  engines  and  pre- 
sumably understood  their  construction,  does 
not  make  a  prima  facie  case  of  negligence. 
See  Mason  t.  Tower  Hill  Go.  (Sup.)  82  N.  T. 
Supp.  36. 

The  third  assigrnment  brings  Into  question 
this  charge:  "If  yon  believe  from  the  evi- 
dence that  on  or  about  the  17th  day  of 
March,  1903,  the  plaintiff,  H.  R.  Cherry,  was 
In  the  employ  of  the  defendant  in  the  ca- 
pacity of  a  locomotive  engineer,  and  that  on 
said  date  he  was  in  the  performance  of  his 
duty  upon  an  engine  running  westward  to- 
ward the  city  of  San  Antonio,  and  that,  when 
said  engine  reached  the  station  of  Schnlen- 
burg, it  became  plaintifTs  duty  to  alight  from 
■aid  engine,  and  that.  In  order  to  do  so,  it 
was  his  duty  to  use  one  of  the  steps  upon  said 
engine,  and  that  said  step  was  provided  by 
the  defendant  for  the  purpose  of  alighting 
from  the  engine;  and  if  yon  farther  believe 
from  the  evidence  that,  as  plaintiff  stepped 
npon  said  step,  the  step  and  stem  upon  which 
it  was  fixed  came  off  and  gave  way  and 
caused  plahitifl  to  fall,  and  that  thereby  he 
sustained  any  of  the  iiojurles  alleged  In  bis 
petition;  if  you  further  believe  from  the  evi- 
dence that  the  said  step  and  the  stem  upon 
which  It  was  fixed  was  loose,  defective,  and 
insecnrdy  fastened,  and  that,  by  reason 
thereof,  the  said  step  and  stem  thereof  came 
«ff  with  the  plaintiff  and  caused  him  to 
fall,  if  yon  find  it  did  c<Hne  off  and  cause 
him  to  fall;  and  If  you  further  believe  from 
Ote  evldmce  that  the  defendant  knew,  or  by 
the  exoclse  of  ordinary  care  would  have 
known,  that  said  step  and  the  stem  thereof 
was  in  a  loose,  defective,  and  Insecure  condi- 
tion, if  you  find  It  was  In  such  condltioa; 


and  that  it  was  negligence  on  the  part  of  the 
defMidant  to  permit  said  step  and  the  stem 
thereof  to  be  in  such  condition.  If  it  was  in 
such  condltloin;  and  that  such  negligence,  if 
any,  directly  caused  plaintiff's  injnrlea,  if 
any;  and  you  further  believe  from  the  evi- 
dence that  the  plaintiff  was  not  guilty  of 
contributory  negligence  and  did  not  assume 
the  risk — then  I  charge  yon  that  your  ver- 
dict must  be  for  the  plaintiff."  The  criticism 
is  that  the  words,  "and  yoo  further  believe 
from  the  evidence  that  plaintiff  was  not  guil- 
ty of  contribut(Hy  negligenc«  and  did  not  as- 
sume the  risk,  then  I  charge  you  that  your 
verdict  must  be  for  plaintiff,"  placed  ■  bur- 
den on  defendant  more  onerous  than  was  re- 
quired of  it;  that  the  charge  should  have 
read:  "Was  not  guilty  of  contributory  negli- 
gence or  did  not  assume  the  risk,  becanae  de- 
fendant was  entitled  to  a  verdict  on  either 
one  of  such  flndings."  The  charge  in  onr 
opinion  was  not  subject  to  be  understood  as 
appellant  contends.  The  Impression  it  con- 
veyed was  that  plaintiff  could  recover  unless 
the  jury  believed  that  he  was  both  not  guilty 
of  contributory  negligence  and  did  not  as- 
sume the  risk.  Under  the  charge  they  had 
to  find  both  In  order  to  find  for  plaintiff. 

The  fourth  complains  of  the  following 
expression  In  the  first  paragraph  of  the 
charge:  "And  if  you  further  believe  from 
the  evidence  that  the  defendant  knew,  or  by 
the  exercise  of  ordinary  care  would  have 
known,  that  said  step  and  the  stem  thereof 
were  in  a  loose,  defective,  and  insecure  con- 
dition," etc.,  because  there  was  no  evidence 
of  knowledge  thereof  by  defendant  or  any 
of  its  servants,  and  it  was,  therefore,  submit- 
ting an  issue  not  in  the  case.  Any  tmden- 
cy  this  may  have  had  to  mislead  the  Jury 
was  removed  by  charges  that  were  given 
at  defendant's  request  in  such  plain  terms 
as  expressly  precluded  any  verdict  for  plain- 
tiff, if  defendant  bad  exercised  ordinary  care 
in  reference  to  discovertag  the  dtfect. 

The  fifth  assignment  complains  of  the  fol- 
lowing charge:  "Yon  are  further  charged 
that,  if  you  find  from  the  testimony  that 
it  was  the  duty  of  the  plaintiff,  under  the 
rules  and  customs  governing  plaintiff  in  the 
discharge  of  his  duty  as  an  engineer  in  de- 
fendant's service,  to  look  over  and  inspect  hla 
engine  and  make  report  at  the  end  of  his 
run,  in  writing,  of  all  defects  in  and  about 
his  engine,  and  you  further  find  that  plaintiff 
failed  to  perform  said  duty,  If  any,  and  that 
If  he  had  performed  such  duty  he  would 
have  discovered  the  defect,  if  any,  in  the 
fastening  of  said  step,  and  you  further  find 
in  falling  to  discover  said  defect,  if  any, 
in  the  fastening  of  said  step,  should  yoa 
find  that  he  did  fail  to  discover  it,  plaintiff 
was  guilty  of  negligence,  and  that  such  negli- 
gence, if  any,  either  proximately  caused  or 
contributed  to  his  injury.  If  any,  then  plain- 
tiff cannot  recover,  and  you  will  so  find." 
The  proposition  la  that,  under  the  evidence, 
the  court  erred  In  submitting  this  matter  as 
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one  of  fact  Hbe  evidence  relied  on  is  the 
report  blank  which  had  been  filled  ont  and 
filed  by  plaintiff  uiK>n  his  arrival  at  Hous- 
ton, which,  at  the  bottom  and  below  the 
place  for  the  engineer's  signature,  In  fine 
print,  stated:  "Note — Englneman  most  re- 
port on  this  form  anything  wrong  about 
their  engines,  and  they  will  be  held  responsi- 
ble for  every  defect  not  reported.  No  atten- 
tion will  be  given  to  reports  not  signed  by 
englnemen."  These  blanks  were  not  placed 
In  the  possession  of  the  englnemen,  but  were 
kept  In  the  roundhouse  to  be  filled  out  by 
englnemen  at  the.  end  of  the  trip.  There 
was  a  book  of  rules  furnished  plaintiff,  as 
It  was  to  all  engineers,  prescribing  their 
duties.  This  book  was  not  placed  In  evi- 
dence, but  plaintiff  testified  that  these  blanks 
did  not  form  a  part  of  the  book  of  rules, 
but.  In  reference  to  bis  duties,  he  testified 
that  it  was  not  his  duty  to  Inspect  the  step, 
be  was  not  an  Inspector;  that  It  was  his 
duty  to  look  over  the  engine,  and,  If  he  saw 
anything  out  of  fix,  to  report  It;  that  he 
had  looked  It  over  as  usual  at  Houston  be- 
fore starting  on  this  trip,  and  did  not  dis- 
cover anything  wrong  with  this  step;  that 
such  a  defect  might  have  been  tested  by 
hammer  and  wrench;  and  that  be  did  not 
make  that  kind  of  inspection.  The  testi- 
mony Indicates  that  plaintiff  was  not  aware 
of  the  notation  In  small  print,  until  the  re- 
port was  handled  him  on  the  stand.  Itie 
proposition,  in  substance.  Is  that.  If  It  was 
plaintiff's  duty  to  Inspect  the  engine,  and  by 
inspection  he  could  have  discovered  this  de- 
fect In  the  step,  falling  to  perform  such  duty 
he  was  negligent  as  a  matter  of  law.  We 
shall  not  enter  Into  a  discussion  of  the  ques- 
tion whether  or  not  the  duty,  imposed  by  the 
relation  upon  the  master,  of  inspecting  such 
instrumentalities  as  an  engine  can  be  shaken 
off  by  the  master  Imposing  the  duty  upon 
the  employfi  or  to  what  extent  this  may  be 
done.  In  Railway  v.  Larkln  (Tex.  Sup.)  82 
S.  W.  10^,  the  Supreme  Court  states  that 
in  reference  to  such  an  instrument  as  an 
engine,  the  law  imposes  on  the  master  the 
duty  of  inspection  in  order  to  maintain  It  In 
proper  condition  for  use.  t>ecanse  It  is  a 
matter  of  common  knowledge  that  there  Is 
danger  In  Its  use,  and  that  the  persons  who 
use  It  oftentimes  do  not  have  the  necessary 
Information  to  detect  Its  defects,  or  oppor- 
tunity to  examine  It  before  use.  Olearly 
tlie  master  cannot  Impose  the  duty  of  lnq;>ec- 
tion  upon  the  servant,  to  whom  he  owes 
sneb  duty,  further  than  the  servant  may  be 
able  to  perform  it  consistently  with  the  per- 
formance of  his  other  duties,  or  with  the 
skill  and  ability  which  he  possesses.  This 
Is  enough  to  determine  in  order  to  dispose 
«f  the  proposition  advanced.  Plaintiff  used 
the  engine  in  the  nighttime,  his  runs  t>elng 
night  runs.  While  out  on  the  road  the  stops 
at  stations  were  generally  too  short  to  ad- 
mit of  his  getting  down  from  the  engine 
for  any  pmvose.    Sometimes  It  stopped  long 


enough  to  enable  him  to  get  out  and  examine 
and  oil  the  machinery.  It  was  delivered  to 
him  about  an  tiour  l>efore  his  trips  liegun, 
supposed  then  to  have  been  thoroughly  In- 
spected, and  in  proper  condition  for  tlie 
road,  and  It  was  his  duty  during  that  time 
to  look  it  over.  According  to  testimony  In 
the  case  the  defect  In  question  was  not 
<Hte  wliicb  was  readily  discernible,  that  it 
took  a  mechanical  hispection  to  discover  it 
and  tbat  it  might  have  t>een  tested  by 
hammer  and  wrench.  Under  these  circum- 
stances, the  question  whether  or  not  plain- 
tiff was  negligent  in  not  discovering  the 
defect  was  not  one  of  law.  It  was  certainly 
one  for  the  Jury,  even  assuming  that  the 
report  card  had  been  promulgated,  and  had 
the  effect  of  casting  the  duty  upon  him  to 
discover  all  defects  wlilch  an  inspection 
would  have  revealed.  It  would  have  been 
for  them  in  this  connection  to  determine  the 
fact  whether  or  not  bis  other  duties  and 
the  circumstances  under  which  they  were 
performed  gave  him  reasonable  time  and  op- 
portunity to  perform  such  an  inspection  as 
this  would  have  Involved,  and  this  consider- 
ation (ilearly  would  enter  Into  the  question 
of  bis  negligence.  It  has  frequently  been 
held  in  this  state  that  the  breach  of  a  rule 
is  not  negligence  i>er  se  unless  It  be  on  act 
so  opposed  to  the  dictates  of  common  pru- 
dence that  we  can  say  without  hesitation  or 
doubt  that  no  careful  person  would  have 
committed  It  Railway  v.  Connell  (Tex.  Civ. 
App.)  66  S.  W.  246;  Railway  v.  Cornell,  69  8. 
W.  980,  5  Tex.  Ct  Rep.  675.  This  disposes 
also  of  the  sixth   assignment 

The  matter  referred  to  in  the  seventh  as- 
signment was  one  of  omission  which  called 
for  a  request  for  further  instmction,  if  any 
was  desired. 

The  eighth  assignment  is  overruled  for 
the  reason  that  prior  to  the  exertion  taken 
to  certain  of  his  testimony,  plaintiff  had 
given  substantially  the  same  testimony  with- 
out objection. 

The  ninth  and  tenth  assignments  complain 
of  certain  testimony  of  Dr.  Paschal  as  not 
being  the  subject  of  expert  testimony.  Tlie 
point  urged  Is  that  a  physician  cannot  lie 
allowed  to  state  his  opinion  either  that  the 
injury  was  produced  by  traumatism,  or  that 
it  could  have  been  so  produced.  Appellant 
Indicates  that  It  may  be  that  it  was  permis- 
sible for  the  witness  to  state  tbat  the  Injuries 
might  be  produced  by  traumatism,  but  cer- 
tainly his  statement  that  they  were  so  pro- 
duced was  an  invasion  of  the  province  of 
the  Jury,  who  were  there  to  decide  that  very 
question.  We  conclude  the  point  Is  not  well 
taken.  The  very  question  was  passed  on  by 
this  court  in  Railway  v.  Wheeler,  41  S.  W. 
518,  and  the  ruling  there  made  we  under- 
stand was  affirmed  by  the  Supreme  Court 
Same  case,  91  Tex.  on  page  300,  41  S.  W. 
518.  See,  also.  Railway  v.  Williams  (Tex. 
Civ.  App.)  62  S.  W.  808;  Railway  ▼.  Iawb 
(Tex.  Civ.  App.)  61  S.  W.  498. 
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The  elOTenth  and  twelfth  are  assignments 
that  complain  of  the  oyerrullng  of  the  mo- 
tion for  new  trial,  which  we  overrule,  our 
conclusions  of  facta,  In  view  of  the  verdict, 
being  there  was  evidence  Indicating  that  the 
defect  In  the  step  was  not  obvious,  that 
plaintiff  was  not  aware  of  It,  that  it  was 
not  such  a  defect  as  must  necessarily  have 
been  observed  by  him  in  the  prosecution  of 
his  work,  that  plalntlfF,  under  the  circum- 
stances, was  not  guilty  of  contributory  neg- 
ligence in  not  having  discovered  It,  and  in 
not  having  reported  it,  and  that  defendant 
was  guilty  of  negligence  in  permitting  it 
to  be  In  the  condition  It  was  In. 

We  are  unable  to  declare  the  verdict  exces- 
sive. His  great  physical  pain  suffered  and 
to  be  suffered,  his  paralytic  condition,  his 
physical  ability  utterly  gone,  as  a  witness  ex- 
pressed It,  the  permanency  of  such  condition 
— all  the  result  of  this  occurrence — taken  In 
connection  with  the  fact  that  he  held  a  lucra- 
tive position  of  engineer  and  had  been  serving 
In  that  capacity  with  defendant  since  1889, 
and  was  49  years  old  at  the  time  of  the 
accident,  and  had  been  receiving  for  the 
previous  ten  years  between  $2,100  and  $2,400 
a  year,  warrant  the  amount  for  whldi  the 
verdict  was  returned. 

Affirmed. 


WEAVER  ft  STARNES  v.  KING. 

(Coart  of  Civil  Appeals  of  Texas.    Dec.  5,  1906. 
Rehearing  Denied  Jan.  9,  1907.) 

1.  CORTBAOTS    —    CORSTBUOTION    —    TiMB    OF 

Pbrfobuance  —  Reasonabuc  Tnae. 

Where  plaintiff  agreed  with  defendants  that 
they  could  nave  all  the  time  they  needed  to  cut 
timber  on  plaintiff's  land,  but  no  specifled  time 
was  fixed,  defendants  had  a  reasonable  time  in 
which  to  do  the  work. 

2.  SaMB— tjNNECKSSABT  DkLAT. 

Defendants  had  a  reasonable  time  after 
June  4,  1904,  in  which  to  cut  timber  on  plain- 
tiff's land,  and  a  few  monttis,  at  most,  was  all 
that  was  necessary  to  do  so,  but  they  did  not 
commence  cutting  until  July,  1906.  Held,  thai 
the  delay,  in  the  absence  of  special  circum- 
stances fustifying  it,  was  unreasonable. 

Appeal  from  District  CSourt,  Smith  County ; 
R.  W.  Simpson,  Judge. 

Action  by  H.  F.  King  against  Weaver  & 
Stamee.  From  a  judgment  for  plaintiff,  de- 
fendants appeal   Affirmed. 

Gentry  &  Castle,  f<x'  appellant  McCard  & 
Bulloch,  for  appellee. 


JAMES,  a  J.  Appdlee  brought  this  suit 
alleging  title  to  a  tract  of  land,  and  sought 
by  Injunction  to  restrain  appellants  from 
cutting  and  removing  the  timber  therefronit 
and  for  damages  for  timber  cut,  etc.  There 
Is  no  statnnent  of  facts  and  we  copy  the 
court's  conclusions  upon  which  It  based  Its 
judgment  perpetuating  the  Injunction:  "First, 
that  plaintiff  is  the  owner  of  the  land  upon 


which  the  timber  In  controversy  i>  situated. 
Second,  that,  before  plaintiff  purchased  said 
land,  the  pine  timber  thereon  had  been  sold 
to  defendants  with  the  right  to  take  the  same 
off  said  land  before  June  4,  1004,  after  which 
time  their  right  to  same  ceased.  Third,  that 
in  the  spring  of  1804  and  in  time  for  defend- 
ants to  have  cut  and  hauled  said  timber, 
plaintiff  verbally  represented  to  them  that 
they  could  have  ail  the  time  they  needed  to 
cut  the  timber  after  the  expiration  of  the 
timber  contract,  viz.,  June  4,  1904;  that  had 
plaintiff  not  so  represmted,  defendants  would 
have  cut  same  before  June  4,  1904.  Fourth, 
relying  on  this  representation  and  agreement 
of  plaintiff,  the  defendants  did  not  cat  the 
timber  but  waited  till  July,  1905,  to  begin 
cutting  same.  Fifth,  that  defendants  bad 
time  to  cut  the  timber  between  June  4,  1904, 
and  July,  190S.  Sixth,  that  defendants  be- 
gan cutting  the  timber  In  July,  1905."  Con- 
elusions  of  Law:  "No  time  having  been  spec- 
ified in  the  verbal  contract  of  extaislon  by 
plaintiff  and  no  evidence  being  Introduced 
showing  that  a  reasonable  time  had  not 
elapsed  between  June  4,  1904,  and  July,  1905, 
the  court  cannot  fix  a  time  for  the  parties, 
thereby  making  a  contract  for  them.  In 
other  words,  should  the  Injunction  be  dis- 
solved, at  what  time  could  plaintiff  take  bis 
land  free  from  the  timber  contract?  Cer- 
tainly the  extension  cannot  be  unlimited.  I 
therefore  perpetuate  the  Injunction." 

The  findings  of  fact  show  that  from  the 
spring  of  1904  to  June  4,  1904,  appellants  had 
time  to  cut  the  timber,  and  that  appellants 
had  secured,  for  the  purpose  of  cutting  the 
timber,  the  rlt^t  to  all  the  time  they  needed 
for  that  purpose  after  June  4th.  It  would 
hardly  admit  of  question  that.  If  the  timber 
could  have  been  cut  off  the  land  In  a  few 
months,  a  year  was  more  than  was  needed 
for  the  purpose,  unices  some  special  circum- 
stances existed  to  Induce  a  different  conclu- 
sion. No  such  circumstances  wer^  made  to 
appear.  However,  It  seems  to  us  that,  plain- 
tiff having  shown  title  to  the  land  and  de- 
fendants sought  to  establish  a  right  to  cot 
the  timber  a  year  after  June  4,  1904,  It 
was  Incumbent  upon  them  to  prove  every- 
thing that  went  to  make  up  that  right,  which 
would '  include  proof  of  the  fact  that  a  rea- 
sonable time,  or  what  was  a  reasonable  time 
under  the  special  circumstances,  If  any,  had 
not  elapsed  for  Its  exercise.  Defendants  had 
all  tbe  time  they  needed,  no  more.  Tills 
meant  a  reasonable  time  after  June  4th. 
After  the  exphratlon  of  such  time,  the  right 
did  not  continue.  The  evidence  showing  that 
a  few  months  at  most  was  ail  that  was  neces- 
sary, and  a  year  having  passed  before  ap- 
pellants began  cutting,  and,  there  being  no 
proof  by  circumstances  or  otherwise  that  the 
delay  was  justified  by  necessity,  or  any  rea- 
sonable cause,  the  Judgment  was  the  proper 
one. 

Affirmed. 
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BLACEWELL  r.  SPEBB. 

(Oonrt  of   QItU    Appeals   of   Tezaa.    Dee.   16, 
1006.) 

1.  JtrSnOKB    OF  THK    PEAOK— APFKAI/— AlCEHD- 

XKNT  or  Petition. 

A  landlord  lulng  for  rent  in  justice's  ooart 
is  entitled  on  the  case  being  called  for  trial 
in  the  county  court  to  amend  his  petition  by 
daiming  a  recovery  of  the  rent  becoming  due 
since  the  commencement  of  the  action. 

Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
'   81,  Justices  of  the  Peace,  |  672.] 

2.  LiA.NDI.OBD  AND  TXNART— AOTIOHS  lOB  BlIfT 

—  Cboss-Actioh  roB  Daicaqbs  —  PLBADina 

—  SuyyiCIENOY. 

A  pleading  by  a  tenant  sued  for  rent 
which  alleges,  by  way  of  a  cross-action,  that  at 
the  time  he  rented  the  premises  he  was  engaged 
in  the  f omiture  business :  that  he  could  not  use 
the  premises  as  •  second-hand  furniture  store, 
and  abandoned  hia  business  because  of  the  de- 
fective condition  of  the  roof  of  the  building; 
tiiat  he  placed  furniture  in  the  building ;  that  he 
was  put  to  expenses  in  moving  the  furniture  and 
in  «-ecting  a  deck  therefor;  and  that  the 
furniture  was  damaged  by  reason  of  water, 
running  on  It— sets  forth  a  dalm  for  special 
damages,  and  Is  insufficient  for  failing  to  ape- 
daily  plead  each  item. 

8.  PiXADINO— InSUFFIOISNOT  of  ALI.KOATI0N8 

— BviDXNOx — ADinasiB  ilitt  . 

It  is  error  to  admit  over  objections  evidence 
in  support  of  allegations  insumdently  pleaded 
to  constitute  a  cause  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  80,  Pleading,  f  1436.] 

4.  liARDLOBD    AND    TENANT    —    LdABIUTr    OF 

Lanolobd  TO  Repaib. 

A  landlord  is  not  bound  to  make  any  re- 
pairs on  rented  premises,  unless  he  agrees  to  do 
so  at  the  time  of  the  making  of  the  lease. 

SVii.  Note.— For  cases  in  point  see  Cent  Dig. 
.  82,  landlord  and  Tenant  I  S36.] 

6.  TBIAI,  —  INSTBUOTIONS  —  RXFUBAI,  OF  Ih- 

BTBUcnoH  Embodikd  in  Chabob  Given. 
It  is  not  error  to  refuse  a  diarge  embody- 
ing a  correct  legal  prindple  applicable  to  t£e 
facts  of  the  case  which  is  covered  by  the  court's 
charge  in  which  a  direct  application  of  the  law 
Is  made  to  the  facts. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  i  662.] 

0.   SaMX  —  iNBTBUOnONS  —  APPLIOABILITT  TO 

Evidence. 

It  ia  not  error  to  refuse  a  charge,  assum- 
ing the  ezist«nce  of  a  fact  not  shown  by  the 
evidence. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  46,  Trial,  |  420.] 

Appeal  from  Johnson  County  Court;  J.  D. 
Ctoldsmith,  Jndge. 

Action  by  J.  B.  Blackwril  against  R.  M. 
Speer.  From  a  judgment  for  defendant  on 
hlB  crbw-actlon,  plaintltC  appeals.  Reversed 
and  remanded. 

A.  8.  Bledsoe,  for  appellant 

TALBOT,  3.  This  suit  was  Instituted  In 
the  Justice  court  to  recover  of  appellee  the 
sum  of  (86,  alleged  to  be  due  tor  rent  of  a 
store  or  warebousa  Appellee  pleaded  a 
general  denial,  and,  by  a  cross-action,  alleged 
that  at  the  time  he  rented  the  bouBe  he  waa 
engaged  In  the  furniture  business,  and  rented 
it  for  the  purpose  of  storing  furniture  there- 
in; that  the  house  was  In  an  untenantable 


condition;  that  the  roof  leaked,  and  appel- 
lant promised  and  agreed  to  repair  the  same 
or  put  on  a  new  roof  witMn  a  reasonable 
time,  and  relying  on  this  agreement,  appel- 
lee took  possession  of  said  house  and  placed 
bis  furniture  in  It  That  appellant  failed  and 
refused  to  r^alr  the  bouse  as  he  had  agreed 
to  do.  and  that  appellee's  furniture  was  dam- 
aged and  depreciated  In  value  by  reason 
of  water  leaking  on  It,  in  the  sum  of  |100, 
for  which  be  asked  judgment  A  trial  in  the 
justice  court  resulted  In  a  judgment  for  ap- 
pellant, and  that  appellee  take  nothing  by 
bis  cross-action.  From  this  judgment  appel- 
lee appealed  to  the  county  court  where,  upon 
a  trial  In  that  court,  appellant  recovered  judg- 
ment for  the  amount  of  rent  sued  for,  and  ap- 
pellee recovered  on  his  cross-action  against 
appellant  the  sum  of  |75.  Appellant  has  ap- 
pealed to  this  court 

It  is  made  to  appear  by  bill  of  exception 
that  when  the  case  was  called  for  trial  in 
the  county  court,  appellant  claimed  that  the 
further  sum  of  $G6  bad  become  due  on  the 
rental  contract  with  appellee,  since  the  filing 
of  his  suit,  and  asked  leave  to  amend  his 
pleadings,  setting  up  said  sum,  increasing 
the  amount  sought  to  be  recovered  to  the  sum 
of  $100.  This  request  was  by  the  court  re- 
fused, and  the  refusal  Is  assigned  as  error. 
We  think  IJie  amendment  should  have  been 
allowed.  Appellant  did  not  by  the  proposed 
an..;ndment  seek  to  set  up  a  new  cause  of  ac- 
tion. The  Item  of  $65  sought  to  be  added  to 
the  original  amount  sued  for  in  the  justice 
court  was  but  another  installment  of  rent 
which  bad  become  due  since  the  filing  of 
the  suit,  on  the  same  rental  contract  upon 
which  the  $35  was  due.  Such  an  increase  of 
the  amount  sought  to  be  recovered  by  appel- 
lant was  clearly  permissible  under  the  deci- 
sions of  the  appellate  courts  of  this  state. 
City  of  Dallas  v.  McAllister  (Tex.  Civ.  App.) 
30  S.  W.  452;  Yon  Boeckmann  t.  Loepp  (Tex. 
Civ.  App.)  13  8.  W.  849;  City  of  Van  Alstyne 
v.  Morrison  (Tex.  Civ.  App.)  77  8.  W.  656. 

The  eighth  assignment  of  error  complains 
that  the  court  erred  In  overruling  appellant's 
special  exception  to  that  portion  of  appellee's 
cross-bill,  which  reads  as  follows:  "That  he 
[appellee]  could  not  use  said  house  as  a  sec- 
ond-hand furniture  store,  and  abandoned  that 
portion  of  his  business  because  of  the  defec- 
tive condition  of  said  roof.  That  be  placed 
in  said  building  a  large  amount  of  furniture 
and  other  merchandise,  and  that  he  had  been 
put  to  a  large  amount  of  trouble  and  ex- 
pense In  moving  said  furniture,  and  that 
said  furniture  and  property  were  greatly 
damaged  and  depreciated  in  value,  and  the 
cost  and  expense  of  building  a  deck  there- 
for and  moving  same  would  amount  to  at 
least  $100."  We  think  this  exception  well 
taken,  and  should  have  been  sustained.  The 
damages  here  set  up,  and  sought  to  be  recov- 
ered, cannot  be  said  to  be  such  as  would  nat- 
urally and  ordinarily  flow  from  a  breach  of 
the  alleged  contract  on  appellant's  part  to 
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repair  ttae  rented  premises.  Th^  oonstitat- 
ed  special  damages  and  to  be  recoverable 
each  item  must  be  specially  and  speclflcally 
pleaded.  Sucb  was  not  the  character  of  the 
pleading  assailed,  and  hence  it  was  obnox- 
ious to  the  special  exception  urged.  In  this 
connection,  we  will  also  remark  that,  be- 
canse  of  the  Insufflclency  of  appellee's  plead- 
ing, the  court  erred,  as  complained  of  In  ap- 
pellant's fourth  assignment  of  error  in  per- 
mitting appellee,  over  the  objections  of  ap- 
pellant, to  testify  to  the  amount  of  expense 
Incurred  by  him  in  building  a  deck  for  and 
repairing  and  moving  his  furniture,  as  shown 
by  appellant's  bill  of  exception  No.  4. 

Appellant  requested  the  court  to  charge  the 
Jnry  as  follows:  "You  are  instructed  as  a 
matter  of  law  that  a  landlord  is  not  bound 
to  make  any  repairs  or  Improvement  upon 
rented  premises  unless  he  contracts  or  agrees 
to  at  the  time  of  the  making  of  the  lease 
contract  to  make  such  repairs  or  improve- 
ments, and  nnless  you  believe  from  a  pre- 
ponderance of  the  evidence  that  at  the  time 
of  the  making  of  the  contract  that  J.  B. 
Blackwell  did  agree  to  make  the  repairs  and 
the  improvements  necessary  upon  the  rented 
premises,  then  you  will  find  against  the  de- 
fendant Speer  upon  his  cross-bill  and  coun- 
ter claim."  This  charge  embodies  a  correct 
legal  principle  applicable  to  the  facts  of  this 
case,  but  the  court  did  not  err  in  refusing 
to  give  it  because  covered  by  the  second 
paragraph  of  the  court's  main  charge,  and 
In  which  a  direct  application  of  It  is  made  to 
the  facts  of  the  case. 

The  refusal  of  the  court  to  give  the  fol- 
lowing charge  is  assigned  as  error:  "Al- 
though you  may  believe  from  the  evidence 
that  at  the  making  of  the  rental  contract  that 
J.  B.  Blackwell  did  agree  and  covenant  to 
make  the  repairs  on  the  rented  premises  as 
claimed  by  the  defendant,  but  that  he  failed 
and  refused  to  make  such  repairs  after  the 
expiration  of  a  reasonable  time,  and  that 
defendant  knowing  that  plaintiff  had  failed 
and  refused  to  make  such  repairs,  and  that 
he  continued  to  place  his  goods  In  the  rent- 
ed premises  and  continued  to  occupy  the 
said  premises,  he  would  only  be  entitled  to 
recover  so  much  damages  as  he  sustained  if 
any  vp  to  and  including  such  time  as  would 
have  been  a  reasonable  time  for  plaintiff  to 
make  said  repairs."  We  are  not  prepared  to 
say  there  was  error  in  the  refusal  to  give 
this  charge.  It  embraces,  in  our  opinion,  a 
correct  proposition  of  law,  and  in  a  proper 
case  should  be  given.  But  upon  an  examina- 
tion of  the  evidence  contained  in  the  record 
In  this  case,  we  conclude  the  charge  was 
not  called  for  by  it  There  Is  evidence  to  the 
effect  that  appellant  on  more  than  one  oc- 
casion after  appellee's  occupancy  of  the 
house  In  question  began,  and  some  consid- 
erable time  thereafter,  promised  to  repair 
the  roof  and  stop  the  leaks,  and  we  have  been 
unable  to  find  any  evidence  to  the  effect  that, 
after  a  reasonable  time  had  elapsed  for  such 


r^airs  to  be  made,  appellee  placed  prop- 
erty In  the  house  that  became  damaged, 
and  for  which  be  seeks  to  recover  in  this 
suit  Nor  do  we  think  the  court  erred  In  re- 
fusing to  charge  the  Jury,  as  requested  by 
appellant  to  the  effect  that  in  the  absence 
of  fraud  or  deceit  on  the  part  of  the  land- 
lord, and  where  the  condition  of  the  rented 
premises  is  as  well  known  to  the  lessee  as  to 
the  lessor,  there  is  no  implied  covenant  or 
contract  on  the  part  of  the  landlord  that 
the  rented  premises  are  suitable  for  the  pur- 
poses for  which  they  are  rented.  This  is  a 
correct  statement  of  the  law  upon  the  sub- 
ject but  because  no  such  issue  was  raised 
by  the  evidence,  was  properly  refused. 

For  the  errors  indicated,  the  Judgment  !• 
reversed,  and  the  cause  remanded. 


WATKINS   &   THtTRMAN  T.  NAPIBR. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  8,  1906. 
Rehearing  Denied  Jan.  5,  1907.) 

1.  Mastes  ard   Sebvant— Contract— Dt«a- 
tion  ov  eufloymekt. 

Plaintiff  wrote  defendant  offering  to  work 
for  him  for  a  certain  compensation,  with  the 
condition  that  if  defendant  should  become  dis- 
satisfied at  any  time,  plaintiffs  services  might 
be  dispensed  with  at  the  expiration  of  any 
month.  Defendant  replied  that  he  would  em- 
ploy plaintiff  on  the  terms  suggested,  and  that 
plamtiff  might  commence  work  at  onoe,  the 
compensation  to  be  as  suggested  by  plaintiff, 
a  certain  sum  for  the  first  six  months,  payable 
monthly  in  proportionate  payments.  Plaintiff 
replied  by  wire  uiat  he  accepted  the  proposition. 
Held,  that  the  contract  evidenced  by  such  cor- 
respondence provided  for  plaintiff's  dismissal 
at  the  end  of  any  month  m  case  his  services 
should  prove  unsatisfactory. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  (i  8-10,  20,  21.] 

2.  SaITE— DiBCHABGB— GROtrWDS. 

Where  a  contract  of  employment  authorises 
the  master  to  terminate  the  employment  when- 
ever dissatisfied  with  the  services  of  the  serv- 
ant, the  master  Is  the  sole  Judge  as  to  whether 
be  Is  dissatisfied. 

[E2d.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  if  20,  21,  30-38.] 

Appeal  from  Dallas  County  Conrt;  H.  V. 
Lively,  Judge. 

Action  by  W.  I*  Napier  against  one  Wat- 
kins  and  another.  From  a  Judgment  in  favor 
of  plaintiff,  defendants  appeaL  Reversed 
and  rendered. 

Cockreil  &  Qray  and  G.  C.  Hnghes,  for 
appellants.  Kearby  &  Kearby  and  B.  <X 
Oambrell,  tor  appellee. 

BOOKHOUT,  J.  This  case,  which  was  fil- 
ed on  the  29th  day  of  March,  1904,  was  a 
suit  for  the  recovery  of  damages  allegt^d  to 
have  accrued  to  the  appellee,  W.  L.  Nai-Ier, 
by  virtue  of  having  been  discharged  by  the 
appellants,  Watkins  &  Thurman.  manufac- 
turers of  sash  and  doors,  at  Madera,  Cal.. 
when  he  had  been  employed  by  them  for  a 
term  of  12  months,  beginning  December  1, 
1903,  the  said  12  moutlis  to  be  divided  hit> 
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two  periods  of  6  montbs  each,  tor  the  first 
of  which  periods  the  appellee,  plalutlff  be- 
low, was  to  receive  the  sum  of  |S00  dlTlded 
into  six  equal  payments,  and  for  tbe  seconJ 
period  of  six  months  be  was  to  be  p.iid  the 
sum  of  $700  In  like  proportionate  payments, 
together  with  bis  expenses  at  the  rate  of 
1150  per  month.  The  appellee  alleged.  In 
addition  to  the  above,  that  be  entered  into 
the  employ  of  the  appellants,  defendants 
below,  and  that  he  faithfully,  diligently,  and 
sQccessfuliy  served  them  in  the  cai:ac:ty  of 
traveling  salesman  for  the  period  of  tUree 
months,  at  the  end  of  which  time  he  was 
wrongfully  discharged  by  the  appellants  and 
that  he  had  been  damaged  in  the  simi  of 
$620  as  a  result  of  said  wrongful  discbargeb 
The  defendants  below  in  their  pleadings  re- 
lied first,  upon  a  general  demurrer;  sec-ond, 
a  g«ieral  denial;  third,  that  tlie  contract 
between  the  appellants  and  the  appellee  was 
in  writing,  and  that  by  the  terms  of  said 
contract  the  appellants  had  the  right  to  dis- 
diarge  the  appellee  at  the  end  of  any  month 
If  his  services  did  not  prove  satisfactory  to 
them,  that  bis  services  were  not  satisfactory, 
and  that,  therefore,  they  discharged  him,  as 
they  had  a  right  to  do  imder  the  terms  of  the 
contract;  fourth,  tliat,  if  It  should  be  held 
that  the  appellants  had  no  right  to  discharge 
the  appellee,  then  It  was  his  duty  to  have 
secured  other  employment,  and  that  he  could 
have  done  so  by  the  exercise  of  reasonable 
dUlgence,  and  that,  therefore,  he  could  not 
recover.  The  case  was  submitted  to  a  Jury 
and  a  verdict  was  returned  for  plaintiff  for 
$437JS0i,  Appdiee  entered  a  remittitur  for 
$187.50,  and  judgment  followed  for  $260. 
Defendants'  motion  for  new  trial  having 
been  overruled,  an  appeal  was  prosecuted 
to  this  court 

The  defendants  below,  Watkins  ft  Thnr- 
man,  were  engaged  in  the  business  of  making 
■ash  and  doors  at  Madera,  Cal.  They  re- 
ceived a  letter  dated  November  8,  100  J,  in 
which  appellee  stated  to  them  that  he  was 
a  traveling  salesman  and  had  been  su^b  for 
about  three  years,  giving  the  names  of  par- 
ties by  whom  he  had  been  employed  and 
stating  the  amount  that  he  had  been  selling 
for  them.  He  further  stated  that,  If  em- 
ployed by  them,  he  thought  he  could  secure 
orders  for  all  the  goods  they  could  handle, 
and  closed  his  letter  with  the  propasiticm 
that  he  wonid  work  for  them  for  the  first 
six  months  for  $600  and  expenses,  not  to 
exceed  $150  per  month;  and  the  second  six 
months  for  $750  and  expenses,  with  the  con- 
dition that,  if  they  were  dissatisfied  at  any 
time  with  hi^  services,  same  should  be  ended 
at  the  expiration  of  any  month,  salary  to  be 
paid  each  month  at  the  expiration  of  same, 
expenses  to  be  furnished  semimonthly,  and 
accounts  to  be  rendered  weekly,  triweekly, 
or  monthly  at  their  option.  In  rei:Iy  to  this 
Watkins  &  Thurman  wrote  appellee  the  -1st 
of  November,  1003,  that  they  had  decided  to 


employ  blm  upon  the  terms  he  suggested; 
that  they  asked  for  no  reference  from  blm 
as  bis  work  would  tell  the  tale,  and,  if  sat- 
isfactory, they  Bald  they  saw  no  reason  why 
he  should  not  have  a  steady  position  witb 
them.  Further  along  In  their  letter,  they 
told  lilm  he  coold  commence  work  at  once^ 
terms  to  be  as  suggested,  $500  for  the  first 
period  of  six  months,  payable  in  proportioa* 
ate  payments,  expenses  not  to  exceed  $160 
per  month,  payable  semimonthly,  and  ac- 
counts to  be  rendered  by  blm  as  often.  To 
this  letter  Napier,  on  November  28,  1803^ 
answered  by  wire  as  follows:  "Accept  proj^ 
osition,  t>egln  work  first,  send  expense  check 
Ft  Worth,  letter  follows."  On  the  same  day 
he  wrote  defendants,  In  which  letter  he 
makes  the  statement  as  follows:  "Yon  state 
that  I  may  commence  work  at  once,  terms 
to  be  as  per  my  previous  letter,  1.  e.  $u00.00 
for  the  first  term  of  six  months,  payable 
monthly  in  proportionate  payments,  if  my 
work  is  satisfactory;  second  term  of  six 
mouths  to  be  $750,  payable  as  per  terms  of 
first  six  months.  Expenses  not  to  exceed 
$150  per  month,  payable  semimonthly,  in 
advance,  and  accounts  rendered  as  often." 
On  the  26th  day  of  February,  1904,  the  ap- 
pellants wired  the  appellee  as  follows:  "Will 
not  need  you  after  this  month.  Ijetter." 
And  on  the  same  day  they  wrote  him  that 
they  found  it  impossible  to  keep  him  in  the 
field  while  the  present  prices  were  being 
maintained,  and  that  be  could,  therefore, 
consider  his  business  connection  with  them 
severed.  The  contract  is  to  be  determined 
from  the  language  of  this  correspondence. 
It  Is  the  contention  of  appellants  that  by 
the  terms  of  the  contract,  if  at  any  time  they 
became  dissatisfied  with  Bpi>ellee's  services, 
they  could  terminate  bis  employment  at  the 
end  of  any  month.  The  appellee  insists  that 
by  the  terms  of  the  letter  of  Watkins  & 
Thurman,  dated  November  21,  1903,  be  was 
employed  for  a  period  of  six  months.  The 
part  of  the  letter  referred  to  reads:  "You 
may  commence  work  at  once,  terms  to  be, 
as  yon  suggest  $500.00  for  the  first  term  of 
six  months,  payable  monthly  in  proportion- 
ate payments,  expenses  not  to  exceed  $150.- 
00  per  month  payable  semimonthly,  and  ex- 
pense account  rendered  by  you  as  often. 
Let  us  hear  from  you  by  return  mall  as  to 
vrbea.  yon  wish  to  begin  work,  and  let  us 
know  also  what  ground  it  will  l>e  convenient 
for  you  to  cover."  The  terms  of  this  letter 
he  contends  were  accepted  by  his  telegram  of 
November  28th,  above  set  out  and  thereby 
a  contract  was  formed  for  a  period  of  six 
months.  The  correspondence  was  begun  by 
appellee  on  November  8i  1003.  In  bis  letter 
of  that  date  he  makes  a  distinct  proposition 
for  employment  by  appellants,  and  to  It  be 
attaches  the  "condition  that.  If  they  were 
dissatisfied  at  any  time  with  his  services, 
same  should  be  ended  nt  the  espinntlou  uf 
any  month."     This  letter  was  the  basis  of 
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the  contract  To  this  proposltloa  appellnnts 
replied  "that  they  had  decided  to  employ 
blm  on  the  terms  suggested."  In  the  letter 
they  set  up  their  understanding  of  the  terms 
of  the  first  period  of  six  months.  They  did 
not  thereby  submit  a  new  proposition  to 
appellee,  as  contended  by  him.  Nor  did  ap- 
pellee, at  the  tlme^  consider  this  letter  as  a 
new  proposition.  His  telegram  in  reply 
stated,  "letter  follows."  In  this  letter  of  the 
same  date  as  the  telegram  he  reiterates  the 
terms  of  the  contract  to  be  "as  per  the  terms 
of  my  previous  letter,"  and  concludes  with 
the  statement,  "If  my  work  is  satisfactory." 
Appellee,  in  this  letter,  treats  bis  first  letter 
of  Norember  8tb  as  the  basis  of  the  contract, 
and  that  his  employment  Is  to  be  on  the  con- 
dition that  his  work  is  satisfactory  to  the 
appellants.  Having  become  dissatisfied  with 
bis  services,  the  appellants  did  terminate 
the  contract  at  the  end  of  February,  1901. 

The  authorities  are  not  uniform  as  to 
whether  the  employer  has  the  power  under 
a  contract  of  this  character  to  determine 
whether  the  woi^  of  the  employe  is  satis- 
factory. That  he  has  such  power  Is  aupport- 
ed  by  the  following  authorities:  Alien  t. 
Mutual  Compress  Go.  (Ala.)  14  So.  862; 
Bush  V.  KoU  (Colo.  App.)  29  Pac.  919;  Roasi- 
ter  T.  Cooper,  28  Vt  622;  Campbell  Co.  t. 
Tborp  (a  a)  86  Fed.  414.  1  L.  B.  A.  645; 
Shigerly  v.  Thayer.  108  Pa.  281.  2  Atl.  230, 
56  Am.  Repw  20T;  Koehler  v.  Buhl,  84  Mich. 
496,  54  N.  W.  167;  McOarren  v.  McNulty, 
7  Gray  (Mass.)  189;  Blaine  v.  Knapp  ft  C!o. 
(Mo.)  41  S.  W.  787;  Tyler  T.  Ames,  6  Lans. 
(N.  X.)  280 :  Gibson  v.  Cranage,  89  Mich.  «, 
1\3  Am.  Rep.  351 ;  Zaleskl  v.  Clark,  44  Conn. 
218,  26  Am.  Rep.  446;  Brown  v.  Poster,  118 
Mass.  136,  18  Am.  Rep.  463;  Machine  Co.  v. 
Smith,  50  Mich.  565.  15  N.  W.  906,  45  Am. 
Rep.  57.  In  support  of  the  proposition  that 
be  has  not  such  power  see:  Mfg.  Co.  v.  Chico 
(C.  C)  24  Fed.  893;  Jones  v.  Transportation 
Co.  (Mich.)  10  N.  W.  893 ;  Daggett  v.  Johnson, 
48  Vt.  845;  Manufacturing  Co.  v.  Brush,  48 
Vt.  528 ;  Moore  v.  Robinson,  92  111.  491 ;  Wet- 
termulgh  v.  Knickert)ocker  Building  AssX  2 
Bosw.  (N.  Y.)  381.  The  proposition  does  not 
seem  to  have  been  decided  in  this  state,  but 
the  principle  decided  in  T«inant  v.  Fawcett, 
84  Tex.  Ill,  58  S.  W.  824,  Is  quite  similar  to 
ilie  qoeatlon  under  consideration  and  that 
decision  tends  to  support  the  contention  of 
appellants.  We  think  It  clear  that  the 
weight  of  authority  is  to  the  effect  that;  as 
to  the  power  of  the  employer  In  a  contract 
in  which  his  employe  stipulates  that,  if  the 
employer  Is  dissatisfled  with  his  srrvlces,  he 
may  end  the  employment  at  the  end  of  any 
month,  the  employer  may  terminate  the  con- 
tract if  dissatisfied,  and  he  is  the  sole  Judge 
as  to  whether  he  Is  dissatisfied.  The  plain- 
tiff did  not  plead  that  no  ground  existed  for 
dissatisfaction  on  the  part  of  the  defendant', 
Watkins  &  Tburmau,  with  bis  scrvicfs. 
There  Is  evidence  in  the  record  to  the  effect 


that  appellee  disobeyed  appdlants'  instmc- 
tions  as  to  the  selling  price  of  their  goods, 
that  he  failed  to  render  his  expense  acconnt, 
that  he  did  not  sell  the  amount  of  lumber 
contemplated  by  the  parties  at  the  time  of 
entering  into  the  contract,  and  that,  for  all 
these  reasons,  the  appellants  were  dissatis- 
fied with  his  services  and  terminated  the 
contract 

It  is  clear,  under  the  evidence,  the  Judg- 
ment cannot  stand.  The  appellants  request- 
ed the  court  to  Instruct  a  verdict  in  their 
favor.  The  court  refused  the  request  We 
are  of  the  opinion  the  instruction  should 
have  been  given.  The  cause  seems  to  have 
been  fully  developed,  and,  because  we  are 
of  ths  opinion  that  under  his  own  evidence^ 
the  appellee  is  not  entitied  to  recover  herein, 
the  Judgment  is  reversed,  and  Judgment  is 
here  rendered  for  appellants. 

Reversed  and  rendered. 


WALKBR  V.  TOMIilNSON. 

(Court  of  CMvil  Appeals  of  Texas.     Dee.   IS; 
1906w) 

L  Tbiai,  —  iHsraircTioNS  —  Bubiossioh  ot 

Mattkb  Not  in  Issus. 

Vniere,  In  an  action  on  a  note  and  mort- 
gage, there  was  no  plea  of  non  est  factom,  and 
plaintiff  prodnced  in  evidence  the  note  and  mort- 
gage, it  was  error  to  submit  to  the  jury  the 
question  whether  defendant  executed  the  note 
and  mortgage. 

[Ed.  Note.— For  casea  in  point  see  Ont  f>ig. 
vol.  46,  Trial,  8  592.] 

2.  Saio— iRSTBirOTiORS  Appucabuc  to  E>vi- 

DKRCK. 

Where,  In  an  action  on  a  contract  defend- 
ant pleaded  a  snbsequent  verbal  contract  bat 
failed  to  plead  and  prove  any  consideration 
therefor,  it  was  error  to  submit  any  qnestion  on 
that  subject 

[Ed.  Note.— For  caaes  in  point  see  CJent  Dig. 
vol.  46,  Trial.  H  696,  605.] 

8.  Bnxs  AND  Noras— Actions— FAiirm*  of 
GoN  siDEBATiON— Plea- NxoEssiTr. 

Where,  in  an  action  on  a  note,  there  was  no 
sworn  plea  impeaching  the  consideration  thereof, 
evidence  that  the  note  was  given  for  more  than 
the  maker  owed  the  payee  was  inadmiiBibl*  as 
proving  a  failure  of  consideration. 

[Bd.  Note.— For  cases  in  point  see  Ont  Dig. 
vol.  7.  Bills  and  Notes,  |  1550.] 

4.  SAin— RccovxBT   or   CoixBonon    Ftth 

Stipclations. 

A  note  stipulating  that  K  the  same  waa 
placed  in  the  hands  of  an  attorney  for  collection 
after  maturity  or  snit  was  brought  thereon,  a 
10  per  cent  collection  fee  should  be  added, 
authorizes  the  recovery  of  a  10  per  cent  ool- 
lectlon  fee  on  the  amount  due  at  the  time  of 
the  bringing  of  a  salt  thereon,  and  subsequent 
payments  reducing  the  amount  do  not  affect  the 
right  to  recover  the  full  amount  of  the  collec- 
tion fee. 

[ESd.  Note.— For  cases  in  point  see  Gent  Dig. 
wi.  7,  Billi  and  Notes,  {  1W46.] 

Appeal  from  Falls  County  Court;  D.  H. 
Boyles,  Judge. 

.4Lctlon  by  W.  J.  Walker  against  H.  L. 
Tomllnson.  From  a  Judgment  for  defendant 
plaintiff  appeals.     Reversed  and  remanded. 
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J.  W.  Splvey,  for  appellant  Nat  licwellyn, 
for  appellee. 

KBY,  J.  Appellant  brought  this  salt 
against  appellee  to  recover  $26fi,  witb  Inter- 
est and  attorney's  fees,  alleged  to  be  due  up- 
on a  promissory  note,  and  sought  to  foreclose 
a  mortgage  Hen  on  certain  personal  property, 
which  Hen  was  given  to  secnre  the  note.  The 
plalntlCT  also  sued  for  $42.50  as  rent  alleged 
to  be  doe  upon  17  acres  of  land,  and  for  $30, 
denominated  "rent,"  for  the  use  of  a  pair 
of  mules.  The  defendant  answered  by  a  gen- 
eral denial,  and  attempted  to  plead  a  subse- 
qnent  contract  by  which  he  was  released 
from  paying  rent  for  the  mules,  and  the 
■mount  of  the  rent  for  the  land  was  reduced. 
He  also  pleaded  that  be  had  made  certain 
payments,  which  discharged  all  of  his  lia- 
bility to  the  plaintiff.  There  was  a  Jury  trial, 
which  resulted  In  favor  of  the  defendant,  and 
the  plaintiff  has  brought  the  case  to  this 
conrt 

Appellant  has  assigned  several  errora 
which  require  a  reversal  of  the  case.  In  the 
first  place,  although  there  was  no  plea  of 
non  est  factum,  and  the  plaintiff  produced 
and  read  in  evidence  the  note  and  mortgage 
sued  on,  the  court  in  its  charge  submitted 
as  a  question  for  die  Jury  to  decide  whether 
or  not  the  defendant  executed  the  note  and 
mortgage.  It  is  not  claimed  that  there  was 
any  ambiguity  about  the  note  and  mortgage, 
and  therefore  the  court  should  have  construed 
them,  and  informed  the  Jury  of  their  legal 
effect,  and  not  submitted  the  question  of 
their  execution  to  the  Jury.  There  being  no 
plea  of  non  est  factum,  that  question  was 
not  in  the  case. 

We  also  sustain  appellant's  contention, 
presented  under  several  assignments  of  error, 
that,  as  the  defendant  failed  to  plead  and 
prove  any  consideration  for  the  subsequent 
verbal  contract,  the  court  should  not  have 
submitted  anyttiing  to  the  Jury  upon  that 
subject  The  answer  did  not  allege  that  the 
agreement  referred  to  was  based  upon  a  suffi- 
cient consideration,  and  the  proof  offered  In 
supi>ort  of  it  failed  to  show  that  the  defend- 
ant paid  to  the  plaintiff  any  consideration,  or 
obligated  himself  to  do  anything  other  than 
what  he  was  already  required  to  do. 

We  also  hold  that  appellant  is  correct  in 
the  proposition  that,  in  order  to  show  failure 
of  consideration  as  to  the  note  sued  on.  It  was 
necessary  to  file  a  sworn  plea  impeaching  Its 
consideration.  This  was  not  done,  and  yet 
the  defendant  was  permitted,  over  the  objec- 
tion of  the  plaintiff,  to  introduce  testimony 
tending  to  show  that  the  note  was  given  for 
more  than  he  owed  the  plaintiff.  This  testi- 
mony was  not  admissible  for  that  purpose, 
and,  as  the  defendant  failed  to  plead  and 
prove  a  consideration  for  the  alleged  subse- 
quent contract  and  settiement  It  was  not 
admissible  for  any  purpose,  and  should  have 
been  excluded. 

The  defendant  submitted  testimony  tend- 


ing to  show  payments  made  after  the  suit 
was  brought  The  court  in  its  charge,  after 
instructing  the  Jury  that  the  plaintiff  would 
be  entitied  to  recover  10  per  cent  of  the 
amount  due  on  the  note  at  the  institution  of 
the  suit  as  attorney's  fee,  stated  this  qualifi- 
cation: "But  if  you  believe  from  the  evi- 
dence that  the  defendant  has  paid  or  settied 
the  claims  of  plaintiff,  you  will  find  for  the 
defendant"  The  note  stipulated  that  if  It 
was  placed  in  the  hands  of  an  attorney  for 
collection  after  maturity,  or  suit  was  brought 
on  the  same,  an  additional  10  per  coit  should 
be  added  as  a  collection  fee.  According  to 
the  plain  import  of  that  stipulation  the  10 
par  cent  collection  fee  was  recoverable  upon 
the  amount  due  at  the  time  the  suit  was 
brought  and  subsequent  payments,  reducing 
the  amount  of  the  original  debt,  did  not  affect 
the  plaintiff's  right  to  recover  the  full  amount 
of  collection  fee,  and  the  court  erred  In  giv> 
Ing  the  charge  above  quoted. 

On  the  other  questions  of  law  we  mie 
against  appelant;  but  on  account  of  the 
errors  referred  to,  the  Judgment  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 


MISSOURI,  K.  A  T.  BY.  CO.  OF  TEIXAS 

V.  CRAia. 

(Q>art  of  Civil  Appeals  of  Texas.     Dec.  22, 

190&     Rehearing  Denied  Jan.  5,  1907.) 

1.  Tbiai.  —  InsTKnonoHS  —  Appucabiutt 

TO  BVIUBHCX. 

Where,  In  an  action  for  injuries  to  a  pas- 
senger, the  evidence  failed  to  show  that  defend- 
ants  agents  fraudulentiy  concealed  the  con- 
tents of  a  release  which  plaintiff  signed,  or  in 
any  way  prevented  plaintiff  from  reading  the 
same,  an  instrnction  that  if  defendant's  agents 
procured  the  execution  of  the  release,  and,  as 
an  inducement  to  plaintiff  to  sign  the  some, 
franduiently  concealed  from  him  the  contents 
thereof,  and  plaintiff  was  ignorant  of  such  con- 
tents, he  was  entitied  to  recover  notwithstand- 
ing the  release  was  erroneous. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  81  506,  597.] 

2.  Rklkasb  —  VAi^iniTT  —  Mibleadino  In- 

STBUCTIONS. 

On  an  issue  as  to  the  validity  of  a  release 
of  damages  for  injuries  sustained,  an  instrnc- 
tion that  If,  when  plaintiff  executed  the  release, 
he  was  ignorant  of  its  contents,  or  he  was  In 
such  a  mental  condition  that  he  did  not  know 
what  be  was  doing,  he  was  not  bonnd  thereby 
was  objectionable  as  calculated  to  mislead  the 
Jury  to  believe  that  ignorance,  alone,  of  the  con- 
tents of  the  instrument  at  the  time  of  signing 
was  sufficient  to  avoid  it. 

[Bd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol  42,  Release,  8S  30-32,  116.] 

8.  Savb—Ionobanok— Fraud. 

Mere  Ignorance  of  a  party  •■  to  the  con- 
tents of  a  release  of  damages  will  not  avoid  it 
in  the  absence  of  evidence  of  fraud,  accident 
or  mistake,  and  freedom  from  negligence  In  its 
execution. 

[Eid.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  42,  Release,  {{  80-32.] 

4.   BlVIDENCE — EXFEBTS— QT7AI.IFICATI0NB. 

A  witness  who  was  a  plasterer  by  trade 
had  paid  some  doctors'  bills  and  two  surgical 
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billB,  but  had  never  practiced  medicine  or  sur- 
gery. When  asked  whether  certain  physicians!' 
charges  were  reasonable  or  not,  he  answered, 
"Oh,  I  don't  know ;  it  seems  to  be  customary. 
Held,  that  he  was  incompetent  to  testify  aa  an 
expert  as  to  the  value  of  such  services. 

[EJd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  g  2S61.] 

5.  Release — Vacation— Irstbuotiohs. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger,_  defendant  pleaded  a  release  which  plain- 
tiff claimed  he  was  induced  to  sign  without  suf- 
ficient mental  capacity  to  Imow  what  he  was  do- 
ing, it  was  error  to  refuse  to  instruct  to  return 
a  verdict  for  defendant  unless  the  iury  believed 
that,  when  plaintiff  made  the  settlement  and 
executed  the  release,  he  was  mentally  incapable 
of  understanding  the  nature  and  effect  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Release,  »  80-82,  lOft-llR] 

Appeal  from  District  Court,  Grayaon  Coun- 
ty; J.  M.  Pearson,  Judge. 

Action  by  James  W.  Craig  against  the  Mls- 
Bonrl,  Kansas  &  Texas  Railway  Company  of 
TexasL  Prom  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

T.  S.  Miller  and  Smith  &  Wall,  for  appel- 
lant L.  Frank  Ottofy  and  Stewart  &  Tem- 
pleton,  for  appellee. 

RAINEY,  J.  This  Is  a  rolt  by  appellee 
against  appellant  to  recover  damages  for  per- 
sonal Injuries  claimed  to  have  been  received 
while  a  passenger  on  one  of  appellant's  pas- 
senger trains,  occasioned  by  the  negligence  of 
appellant's  servants  In  allowing  the  train  on 
which  be  was  a  passenger  to  collide  with  an 
engine  In  Its  yard  at  Denison.  Appellant  an- 
swered by  general  denial,  and  specially  plead- 
ed a  written  release  by  appellee  for  a  valuable 
consideration,  discharging  appellant  from  any 
liability  therefor.  Appellee  filed  a  supple- 
mental petition,  denying  the  settlement  and 
release,  and  that.  If  such  was  executed,  he 
was  Induced  by  the  fraudulent  representa- 
tions of  appellant's  agents,  at  a  time  when 
he  was  dazed  and  In  a  semiconscious  condi- 
tion, and  was  suffering  greatly  in  mind  and 
body,  was  not  mentally  competent,  and  did 
not  know  the  extent  of  his  Injuries,  also  that 
the  release  was  without  consideration,  and 
tendered  Into  court  the  check  given  in  such 
settlement.  Appellant  filed  a  supplemental 
answer,  denying  any  fraud,  mlsr^resentation, 
and  concealment,  and  pleaded  acquiescence 
In,  ratification  of,  and  failure  to,  repudiate 
the  settlement  after  full  knowledge.  A  trial 
resulted  In  a  verdict  and  Judgment  for  appel- 
lee, and  the  railway  company  appeals.  On 
a  trial  It  was  admitted  by  appellant  that.  If 
appellee  received  injuries  in  the  collision,  he 
would  have  a  right  of  recovery,  unless  pre- 
cluded by  the  settlement  and  release  plead- 
ed by  appellant,  and  the  case  was  submitted 
to  the  jury  on  this  theory. 

The  third  paragraph  of  the  court's  charge 
reads  as  follows:  "Or,  If  you  believe  from 
the  evidence,  that  plaintiff  signed  the  release, 
and  you  further  believe  from  the  evidence 
that  the  agent  or  agents  of  the  defendant  who 
procured  from  him  the  execution  of  said  re- 


lease and  receipt,  as  an  Indncenent  to  him  to 
sign  the  same,  fraudulently  concealed  from 
him  the  contents  of  said  Instrument  or  in- 
struments which  he  was  requested  to  sign  and 
which  he  did  sign,  and  if  such  person  or 
persons  then  and  there  without  disclosing  to 
him  what  such  papers  were,  and  that  plain- 
tiff  was  then  and  there  Ignorant  of  the  con- 
tents of  said  papers  at  the  time  he  signed 
them;  or  If  you  find  and  believe  from  the  evi- 
dence that  at  the  time  he  did  execute  the 
same  plaintiCT  was  sick  and  suffering  and  was 
In  a  dazed  or  semiconscious  condition,  and 
yon  farther  believe  from  the  evidence  that, 
by  reason  of  said  condition,  if  yon  find  same 
existed,  plaintiff  did  not  have  sufficient  men- 
tal capacity  to  know  and  understand  the 
nature  and  consequence  of  the  act  which  he 
was  doing,  then  in  either  of  the  events  above 
enumerated,  you  are  instructed  that  said  re- 
lease, if  you  should  find  the  same  was  signed 
by  the  plaintiff,  would  not  be  binding  on 
him,  and  you  will  determine  the  Issues  be- 
tween the  plaintiff  and  defendant  under  the 
succeeding  paragraphs  of  this  charge."  That 
.part  of  the  charge  which  instructs  the  jury 
that,  if  the  agents  of  defendant  procured  the 
execution  of  the  release  and  receipt  as  an 
inducement  to  him  to  sign  the  same,  fraudu- 
lently concealed  from  him  the  contents  of  said 
instruments,  without  disclosing  the  contents 
of  said  Instruments,  and  plaintiff  was  igno- 
rant of  the  contents,  etc.,  he  could  recover.  Is 
complained  of  by  the  appellant,  the  conten- 
tion being  that  sudi  was  not  warranted  by 
the  evidence. 

We  think  this  contention  should  be  sus- 
tained. The  mere  concealment  of  the  con- 
tents of  the  Instrument  could  not  have  operat- 
ed as  an  Inducement  for  him  to  sign  the  re- 
lease, and  the  evidence  fails  to  show  that 
said  agents  frauduienUy  concealed  the  con- 
tents or  prevented  plaintiff  from  reading  the 
same  by  making  any  false  statement  or  doing 
any  act  that  induced  plaintiff  to  sign  said 
instrument  without  knowing  the  contents 
thereof.  The  testimony  of  plaintiff  in  ref- 
erence to  the  signing  of  said  release  is,  in 
effect,  that  he  does  not  remember  signing  said 
release  and  that  It  was  not  read  over  to  him, 
nor  did  be  read  it  He  states  that  by  rea- 
son of  the  injury,  he  was  shocked  and  dazed 
and  not  mentally  in  a  condition  to  understand 
what  he  was  doing.  This  mental  condition. 
If  It  existed,  was  sufficient  for  plaintiff  to 
avoid  the  release.  The  evidence  indicates 
that  appellant's  agents  were  anxious  to  se- 
cure a  setUement  and  release  from  plaintiff, 
and,  while  it  is  true,  fraud  may  be  shown  by 
circumstances,  the  circumstances,  as  shown 
by  the  evidence  in  this  case,  are  not  of  such 
probative  force  as  to  have  warranted  the 
court  In  submitting  the  question  of  fraudu- 
lent concealment  on  the  part  of  defendant's 
agents.  The  cases  cited  by  appellee  to  sus- 
tain this  paragraph  of  the  court's  charge  are 
based  upon  evidence  of  false  representations 
and  statements  made  which  the  court  held 
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were  anfflclent  for  the  Jury  to  determine 
whetber  or  not  snch  representations  Induced 
the  signing  of  the  release.  The  evidence  be- 
ing different  here,  said  cases  do  not  govern. 

In  the  sixth  paragraph  of  its  charge  the 
court  instructed  the  Jury  that  the  burden  of 
proof  was  on  plaintiff  to  show  by  a  prepon- 
derance of  the  evidence:  "If  you  And  he  exe- 
cuted the  release  In  question,  that  at  the  time 
he  did  so,  he  was  Ignorant  of  the  contents, 
or  that  he  was  In  such  a  mental  condition  at 
the  time  that  he  did  not  know  or  understand 
what  be  was  doing."  It  Is  complained  that 
tills  chatge  Is  erroneous  In  that  It  tells  the 
Jury  that  the  release  could  be  avoided  by 
showing  that  plaintiff  "was  Ignorant  of  the 
contents  of  It  [releasel.  This  was  calculated 
to  Impress  the  Jury  that  Ignorance,  alone,  of 
the  contraits  of  the  Instrument  at  the  time  of 
Bignlng  it  was  sufficient  to  avoid  It  The 
mere  Ignorance  of  a  party  as  to  the  contents 
of  an  instrument  will  not  avoid  it  There 
must  be  fraud,  accident  or  mistake  In  Its 
execution,  and  the  one  seeking  to  avoid  It 
must  appear  to  be  free  from  negligence  in 
tlie  matter.  Williams  v.  Band,  9  Tex.  Civ. 
App.  631,  90  S.  W.  509. 

We  are  of  the  opinion  that  the  court  erred 
In  admitting  the  testimony  of  Alonzo  C. 
Craig  as  to  the  reasonable  value  of  services 
rendered  by  physicians  and  surgeons  to  the 
plaintiff,  as  he  was  not  shown  to  be  qualified 
to  speak  on  the  subject  He  was  a  plasterer 
by  trade;  had  never  practiced  medicine  or 
surgery;  had  paid  some  doctor's  bills  and 
two  surgical  bills.  The  payment  of  these 
bills  is  what  he  based  his  opinion  on.  When 
asked,  "Tou  dont  know  whether  the  charges 
were  reasonable  or  not?"  he  answered,  "Oh, 
I  don't  know;  It  seems  to  be  customary." 
This,  we  think,  shows  that  the  witness  was 
not  sufficiently  Informed  on  this  matter  as  to 
make  him  an  expert  We  do  not  wish  to  be 
understood  as  holding  that  It  was  necessary 
for  him  to  be  a  surgeon  or  physician  to  make 
him  competent  to  testify,  but  he  must  be  suffl- 
elently  Informed  as  to  the  reasonable  value 
of  such  services  to  be  qualified  to  testify 
thereto.  This  is  said  In  view  of  another 
trial,  as  the  Judgment  would  be  reformed  by 
eliminating  the  amount  of  physicians'  fees 
were  the  admission  of  this  testimony  the 
only  error. 

The  court  erred  in  refusing  to  give  the  fol- 
lowing special  charge,  asked  by  appellant  to 
wit:  "In  this  case  you  are  Instructed  that 
aa  a  defense,  defendant  pleads  a  settlement 
and  release  made  with  the  plaintiff,  and.  In 
avoidance  of  such  settlement  and  release,  the 
plaintiff  claims  that  when  such  settlement 
was  made  and  such  release  executed,  he  did 
not  have  the  mental  capacity  to  do  such 
things,  and  you  are  Instructed  to  return  a 
verdict  for  the  defendant  unless  you  be- 
lieve from  the  evidence  that  at  the  time 
plaintiff  made  such  settlement  and  executed 
such  release,  he  was  mentally  incapable  of 
understandlitg  the  nature  and  effect  of  such 


settlement  and  release."  This  charge  em- 
braces the  only  Issue  raised  by  the  evidence, 
and  It  should  have  been  given. 

We  have  considered  the  other  assignments 
presented,  but  do  not  think  them  well  taken. 

For  the  errors  stated,  the  Judgment  la  18- 
versed,  and  cause  remanded. 


SOUTHWESTERN  TELEGRAPH  ft  TBLB- 
PHONB  CO.  V.  TUCKER. 

(Court  of  Civil    Appeals  of  Texas.     Dee.  12, 
1906.    Rehearing   Denied   Jan.   9,    1907.) 

1.  DAHAOES— PlXADINO — DmiCSBKB. 

Special  demurrers  to  a  complaint  In  an 
action  tor  personal  injuries  will  not  lie  to  al- 
legations of  Injury  to  the  face,  bead,  and  other 
parts  of  the  body  for  failure  to  show  what  part 
of  tlie  face,  head,  or  other  parts  of  the  body 
were  Injured,  as  proof  of  injury  to  the  various 
specified  parts  would  be  admissible  under  the 
allegations. 

[E^  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  10,  Damages,  i  410.] 

2.  Same   —   Evidence    Admissible    Undkb 
Plkadikos. 

In  an  action  to  recover  for  personal  in- 
juries, plaintiff  alleged  that  he  was  Injured  "in 
and  about  his  body,  face,  bead,  legs,  and  arms, 
and  was  thereby  injured,  sprained,  strained, 
wrenched,  and  shocked  on  his  body,  head,  l^s, 
arms,  back,  spinal  column,  spinal  cord,  hips, 
hip  joints,  and  braised,  injured,  and  lacerated  the 
muscles,  bonds,  nerves,  ligaments,  and  tendons 
thereof  and  breaking  his  left  arm,  and  thereby 
Injuring  his  left  arm  and  band  to  such  an 
extent  as  to  cause  it  to  become  permanently 
stiff  and  paralyzed  and  Incurable,  and  render  it 
useless.  *  *  *"  HeU,  that  evidence  of  a 
gash  over  the  eye,  a  bias  spot  on  the  hip,  in- 
juries to  the  legs,  etc.,  stiffness  and  paralysis 
In  the  hand  and  wrist  was  admissible,  but  evi- 
dence as  to  a  bruised  place  over  the  bowels,  and 
dislocation  of  a  knee  and  wrist  were  inad- 
missible. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  |i  441-146.1 

8.  Appeal — Review. 

Where  evidence  of  certain  injuries  was 
erroneously  admitted  In  an  action  for  personal 
Injuries,  the  judgment  shonid  be  reversed,  al- 
though the  amount  recovered  is  not  excessive 
for  the  injuries  properly  proved. 
4.  Same— Matiebs  Not  Neckbsabt  to  De- 
cision. 

On  a  reversal  of  a  Judgment  tbit  appellate 
court  will  not  pass  on  questions  which  will 
not  arise  at  another  trial. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  g  3338.] 

6.  Assignments  —  AssioNMEKT  or  Half  or 
Claim— Rbcovebt  of  Full  Amount. 

Plaintiff  assigned  to  his  attorney,  before 
filing  suit  one-half  of  the  amount  realized  on 
his  claim  for  personal  injuries.  Held,  that  this 
did  not  limit  plaintiff  to  a  recovery  of  half  bis 
claim,  althougn  the  attorney  was  not  a  party 
to  the  action. 

lEd.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  4,  Assignments,  U  180,  210.] 

0.  TniAL— Instructions. 

In  an  action  to  recover  for  personal  inju- 
ries, an  instruction  that  if  plaintiff's  testimony 
raises  a  presumption  of  his  negliecnce,  the  bur- 
den was  on  him  to  relieve  himself  of  such  pre- 
sumption by  evidence  to  the  "satisfaction'*^  of 
the  jury  was  properly  refused,  there  being  noth- 
ing in  plaintiff's  testimony  to  justify  it 
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7.  MaBTEB  and  SESrANT— IltJITBIES  TO  Skbt- 

ANT— Instbdotions— Neoliqenok. 

In  an  action  by  an  employ6  to  recover  for 
injuriea  received  from  the  fail  of  a  telephone 
pole  on  which  he  was  working,  an  inatruction 
that,  if  "defendant  exercised  ordinary  care  and 
prudence  in  guying  the  pole,"  then  defendant 
performed  its  duty  to  plaintiff  Is  properly  re- 
fused, there  being  sufficient  evidence  to  raise 
the  question  of  negligence  in  regard  to  inspec- 
tion  of  the  pole. 

Appeal  from  District  Court,  Brazos  Coun- 
ty;  J.  0.  Scott,  Judge. 

Actloa  by  M.  B.  Tucker  against  the  South- 
western Telegraph  &  Telephone  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Beyersed. 

McLaurln  ft  Wozencraft,  W.  L.  Bramlett, 
and  D.  A.  Frank,  for  appellant.  V.  B.  Hud- 
■on,  tar  appellee. 

JAMES,  O.  J.  Appellee  sued  for  $1,999.50 
damages  for  personal  injuries  which  he  al- 
leged he  sustained  while  engaged  as  a  line- 
man under  the  orders  of  his  foreman,  cat- 
ting from  one  of  defendant's  poles  the  wires 
which  extended  therefrom  across  Calhoun 
street  In  the  city  of  Bryan.  The  negligence 
alleged  was  the  failure  to  use  ordinary  care 
to  Inspect  the  pole  and  in  maintaining  it  In 
a  defective  condition,  the  defect  being  that 
the  bottom  of  the  pole  underground  was  rot- 
ten and  wholly  Insufficient  for  the  purpose 
for  which  it  was  employed  and  used;  that, 
while  in  the  performance  of  his  duty,  the 
pole  broke  and  fell  throwing  plaintiff  vio- 
lently to  the  ground,  and  "causing  him  great 
pain  and  serious  injuries,  and  was  greatly 
Injured,  wounded,  and  sprained,  and  was 
bruised  and  lacerated  In  and  about  bis  body, 
face,  head,  legs,  and  arms,  and  was  thereby 
injured,  sprained,  strained,  wrenched,  and 
shocked  on  his  body,  head,  legs,  arms,  back, 
spinal  column,  spinal  cord,  hips,  hip  joints, 
and  bruised.  Injured,  and  lacerated,  the  mus- 
cles, bones,  nerves,  ligaments,  and  tendons 
thereof,  and  breaking  his  left  arm,  and 
thereby  Injuring  his  left  arm  and  hand  to 
such  an  extent  as  to  cause  It  to  become  per- 
manently stiff  and  paralyzed  and  incurable, 
and  render  it  useless  to  him  for  any  charac- 
ter of  work,  particularly  that  of  a  telephone 
lineman."  We  have  quoted  from  the  petition 
the  spedflcatlon  of  the  injuries  because  the 
matter  for  which  we  must  reverse  the  judg- 
ment relates  to  the  construction  of  such  al- 
legation. The  verdict  was  for  plaintiff  In  the 
sum  of  $1,500. 

The  first  eleven  assignments  of  error  com- 
plain of  the  overruling  of  special  exceptions 
directed  to  the  allegations  of  injuries.  The 
grounds  of  these  exceptions  may  be  stated 
to  be  :  (1)  That  part  of  the  petition  which 
alleges  Injury  to  plalntlfTs  face  does  not 
show  what  part  of  his  face  was  injured  or 
wherein;  (2)  the  same  with  reference  to 
plaintiff's  head;  (3)  the  same  with  refer- 
ence to  his  legs,  and  so  on  with  reference  to 
his  arms,  back,  spinal  column,  spinal  cord, 
hips,  down  to,  and  including,  the  ninth  assign- 


ment of  error.  These  special  demurrers  were 
properly  overruled.  We  may  concede  tliat  a 
general  allegation  of  injury  to  plalntifTs 
face,  head,  arms,  etc.,  without  anything  mora 
specific  would  be  subject  to  special  demur- 
rers. Railway  t.  McAllister,  90  &  W.  933, 
14  Tex.  Ct  Bep.  38&  But,  If  [rialntiff  desired 
to  recover  for  the  bruising,  laceration,  sprain- 
ing, straining,  wrenching,  or  shocking  of  tha 
parts  of  bis  body  named,  he  certainly  had  th* 
right  to  do  so,  but  he  would  be  confined  to  a 
recovery  tor  such  particular  character  of  iiv 
Juries.  The  injury  to  fals  face  which  was 
proved  consisted  of  a  gash  over  his  eye. 
This  was  a  laceration  of  plalntifTs  face,  al- 
so of  bis  head.  The  Injury  alleged  to  his 
hips  would  admit  -of  proof  of  a  big  blue  spot 
on  his  hip.  So  any  injury  to  his  legs,  arms, 
back,  spinal  column,  etc.,  which  would  come 
within  the  allegation  of  bruising,  lacerating, 
spraining,  straining,  wrenching,  and  slKX^Ing, 
was  pr(^>erly  provable  The  demiurrers  w«% 
therefore,  correctly  overruled.  The  allega- 
tion, "and  bruised.  Injured,  and  lacerated  the 
muscles,  bones,  nerves,  ligaments,  and  toi- 
dons  thereof,"  meaning  of  course  all  the  parts 
of  the  body  previously  oiumerated,  would 
admit  proof  of  a  certain  character,  there- 
fore the  tenth  assignment  Is  not  well  takoi. 
The  allegation  referred  to  In  the  eleventh  as- 
signment, "and  breaking  his  left  afm,  and 
thereby  Injuring  his  left  arm  and  hand  to 
such  an  extent  as  to  cause  it  to  become  per- 
manently stiff  and  paralyzed  and  incurable, 
and  render  It  useless  to  him  for  any  char- 
acter of  work,"  was  certainly  specific  enough 
to  entitle  plaintiff  to  make  some  proof  of  in- 
jury. There  was  no  error  committed  in  ova- 
ruling  the  ^lecial  demurrers.  The  errors.  If 
any,  would  naturally  make  their  appearanos 
In  the  proof  offered  under  the  allegations, 
for  it  is  well  settled  that  plaintiff  would  not 
be  entitled  to  prove  Injuries  not  within  the 
scope  of  those  he  undertook  to  speclQr.  Bail- 
way  y.  Martin  (Tex.  Sup.)  83  S.  W.  976. 

The  assignments  of  error  that  proof  should 
not  have  been  admitted  of  a  gash  over  t^aln- 
tllTs  eye,  a  big  blue  spot  on  bis  hip,  are  not 
well  taken.  But  proof  that  plaintiff  had  a 
bruised  place  over  his  bowels,  tliat  his  left 
knee  and  ankle  were  dislocated,  were  not 
within  the  allegations;  nor  that  his  left 
wrist  was  dislocated.  Plaintiff's  statement 
that  he  was  hurt  all  over  would  naturally 
be  taken  to  refer  to  the  parts  which  he  tes- 
tified to  as  Injured.  This  statement  that  hia 
left  arm  was  stiff  and  paralyzed  in  the  hand 
and  wrist  appears  to  us  to  be  fairly  within 
the  allegations  made  of  injury  to  that  par- 
ticular monber. 

The  testimony  which  Is  above  Indicated  u 
improper  should  have  been  excluded.  Though 
the  amount  of  the  verdict  seems  small  as  com- 
pared with  verdicts  usually  given  for  dis- 
abled arm  and  hand,  which,  according  to 
the  undisputed  testimony,  was  rendered  per- 
manently useless,  plaintiff  being  a  young 
man,  yet  testimony  of  certain  injuries  was 
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erroneously  permitted  to  go  to  the  Jury.  We 
tblnk  It  would  be  Improper  for  ua  to  say,  as 
a  matter  of  law,  tbat  such  evidence  had  no 
effect  upon  the  verdict,  or  that  the  verdict 
la  clearly  right  anyhow.  Railway  v.  Bents 
(Tenn.)  6©  S.  W.  817.  We  must,  therefore, 
reverse  the  judgment  and  remand  the  caus& 

We  do  not  understand,  upon  a  reversal  of 
a  Judgment,  that  we  are  required  to  pass 
upon  questions  whldi  naturally  will  not  arise 
at  another  trial.  Railway  v.  Worcester  (Ter. 
ClT.  App.)  91  S.  W,  339.  Therefore  we  pass 
over  the  assignment  which  complains  of  Im- 
proper argument  of  counsel. 

There  was  Introduced  In  evidence  an  in- 
strument executed  by  plaintiff  to  his  attor- 
ney, In  consideration  of  the  legal  services 
rendered  and  to  be  rendered  by  the  attor- 
ney In  the  prosecution  of  plalntltTs  suit 
against  defendant  in  respect  to  this  accident, 
constituted  blm  plaintiff's  attorney  in  fact 
to  collect  said  claim  for  damages,  and  to 
prosecute  said  claim  through  the  courts,  and 
authorized  him  to  compromise,  settle,  and 
receipt  for  the  same  in  plaintiff's  name,  and, 
in  consideration  of  the  faithful  performance 
of  the  duties  imposed  upon  him  as  an  attor- 
ney In  the  prosecution  and  collection  of  said 
claim  and  suit,  sells,  conveys,  and  assigns, 
and  agrees  to  pay  and  deliver  to  him,  one- 
half  of  whatever  sum  may  l>e  realized  out  of, 
and  collected  from,  said  company  through 
compromise,  by  judgment,  or  otherwise,  by 
reason  thereof.  This  bore  date  August  8, 
1906,  and  the  snlt  was  brought  August  17, 
1905.  The  proposition  under  the  fourteenth, 
fifteenth,  and  sixteenth  assignments  is  that, 
plaintiff  having  sold  to  his  attorney  one-half 
of  the  claim  before  the  filing  of  the  suit, 
and  the  attorney  not  being  a  party  to  the 
suit,  plaintiff  was  entitled  to  recover  only 
to  the  extent  of  one-half  of  the  same.  This 
proposition  is  not  well  taken.  American  Cot- 
ton Co.  V.  Simmons  (Tex.  Civ.  App.)  87  S. 
W.  812,  in  which  case  the  Supreme  Court  re- 
foaed  a  writ  of  error. 

Special  charge  No.  6  requested  by  defend- 
ant read:  "If  plaintiff's  testimony  in  this 
case,  in  your  ophiion,  raises  the  presumption 
tbat  plaintiff  was  guilty  of  negligence  in  go- 
ing upon  the  pole  which  fell  with  him,  then 
the  burden  of  proof,  if  you  so  find,  is  upon 
plaintiff  to  relieve  himself,  by  the  evidence 
to  your  satisfaction,  of  such  presumption, 
and,  if  you  so  find,  then,  unless  plaintiff  has 
relieved  himself  to  your  satisfaction  of  such 
presumption,  you  will  find  for  the  defendant" 
This  was  refused.  There  are  objections  to 
the  alMve  instruction.  In  the  first  place, 
the  use  of  the  word  "satisfaction"  condemns 
it.  In  the  second  place  we  find  nothing  in  the 
plaintiff's  testimony  to  constitute  a  basis  for 
such  a  charge. 

The  thirteenth  assignment  complains  of  the 
refusal  of  this  charge :  "If  you  believe  from 
the  evidence  in  this  case  that  the  defendant 
exercised  ordinary  care  and  prudence  In  guy- 
ing the  pole  which  plaintiff  claims  fell  with 


him,  then  yon  are  told  defendant  perfonut^ 
its  duty  towards  plaintiff,  and,  if  you  so  find 
fnHn  the  evidence,  you  will  return  a  verdict 
for  the  defendant"  This  was  properly  re- 
fused under  the  evidence  in  the  case,  which 
waa  anffident  to  raise  the  question  of  negli- 
gence in  regard  to  inspection,  which  issue 
the  Instruction  would  have  eliminated. 

The  only  defect  disclosed  by  the  evidence 
was  the  rotten  portion  of  the  pole  under  the 
ground.  Negligence  In  the  duty  of  inspec- 
tion with  reference  to  the  pole,  and  negli- 
gence in  maintaining  the  pole,  seem  to  us  to 
be  practically  one  and  the  same  thing,  in  a 
case  in  which  all  the  testimony  of  negli- 
gence relates  to  such  defect  only.  There  was 
no  evidence  that  defendant  knew  the  rotten 
condition  of  the  pole;  hence  the  real  issue 
waa  in  reference  to  tiie  duty  of  inspection. 
We  think  there  is  no  merit  In  the  twenty- 
sixth  assignment. 

No  such  particularity  of  pleading  la  re- 
quired as  that  contended  for  in  the  twenty- 
seventh  assignment. 

Reversed  and   remanded. 

INTERNATIONAL  &  G.  N.  R.  CO.  v.  HAYS.* 

(Court  of  Civil   Appeals  of  Texas.     Dec.  12, 
1908.     Rehearing  Denied  Jan.  9,  1907.) 

1.  Mabteb  and  Servant— Irjubt  to  Serv- 
ant—Insteuctionb— Effect  OF  CHABQK  as 
A  Whole. 

An  instruction  in  an  action  against  a  rail- 
road company  for  the  death  of  a  brakeman 
■truck  by  a  train  while  held  fast  in  an  unblock- 
ed guard  rail,  that  if  the  brakeman  signaled  to 
the  employes  in  charge  of  the  train  to  stop  it 
in  such  a  manner  as  to  be  observable  to  the 
employes,  and  if  the  signals  had  been  acted 
on  by  the  employes,  the  train  could  ttave  been 
stopped  in  time  to  have  avoided  the  accident, 
and  if  the  employes  negligently  failed  to  act 
on  the  signals,  which  negligence  directly  caused 
the  accident,  the  company  waa  liable,  was  not 
objectionable^  as  imposing  on  the  employes  the 
duty  of  seeing  signals  and  obeying  them,  if 
they  were  observable  to  them,  when  consider- 
ed in  connection  with  special  charges  that  the 
employes  were  only  required  to  use  ordinary 
care,  and,  if  they  were  exercising  ordinary  care 
at  the  time  of  the  accident,  theie  could  be  no 
recovery,  etc. 

2.  TbiAL  —  iNBTBUOnONS  —  ASSUVFnON  OF 

Fact. 

Insitructions  in  an  action  against  a  rail- 
road company  for  the  death  of  a  brakemaa 
struck  by  a  train  while  held  fast  in  an  unblock- 
ed guard  rail  which  proceeded  on  the  theory 
that  the  employes  in  cliarce  of  the  train  did 
not  discover  the  peril  of  the  brakeman,  which 
stated  that  to  find  against  the  company,  the 
jury  must  find  that  lie  employee  were  negli- 
gent in  not  observing  the  peril,  and  using  the 
proper  means  to  avert  the  danger,  and  which 
predicated  negligence  on  the  failure  of  the 
employes  to  observe  and  act  on  signals  to  stop 
the  train,  were  not  objectionable,  as  assuming 
that  the  employes  knew  of  the  peril. 

[Eld.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  46,  Trial,  8{  420-430.] 
8.  Same— Misleading  Instbuctions. 

An  Instruction  that  the  jury  should  receiv* 
the  law  of  the  case  from  the  charge  of  the  court 
and  be  governed  thereby.  Is  not  erroneous,  ai 
leading  ue  jury  to  exclude  consideration  of  !•■ 
quested  charges  given  by  the  court 

•Writ  ol  error  denied  by  Supreme  Court 
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4.  Death— Dauaqks—Bxcxssivs  Davaqes. 

A  -man  22  yean  of  age,  and  earning  from 
^50  to  |100  per  month,  most  of  which  sumB 
Trere  given  to  his  mother,  S4  years  of  age,  was 
killed.  Hii  expenses  were  from  $10  to  S12 
per  month.  Held,  that  a  verdict,  in 'an  action 
for  his  death,  for  $6,000  was  not  excessive. 

TEd.  Note. — For  cases  in  iMlnt,  see  Cent.  Dig. 
vol.  16,  Death,  H  ISK-ISO.! 

Appeal  from  District  Conrt,  Bexar  County ; 
A.  W.  Seellgson,  Judge. 

Action  by  Mrs.  M.  L.  Hays  against  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

John  M.  King  and  Hicks  ft  Hicks,  for  ap- 
pellant. H.  C.  Carter  and  Perry  ft  Lewis, 
for   appellee. 

FLT,  J.  This  is  a  suit  for  damages  In- 
fltltuted  by  Mrs.  M.  L.  Hays  against  appel- 
lant, alleged  to  have  arisen  through  the 
death  of  her  son,  B.  S.  Hays,  who  was  run 
over  and  killed  by  the  cars  of  appellant  In 
the  town  of  Pearsall,  Tex.  Appellant  pleaded 
assumed  risk  and  contributory  negligence  on 
the  part  of  deceased.  A  trial  by  Jury  result- 
ed in  a  verdict  and  judgment  for  appellee 
in  the  sum  of  $6,00a 

R.  S.  Hays,  a  yotmg  man  about  22  years 
of  age,  was  a  brakeman  in  the  employ  of 
appellant,  and,  in  discharge  of  his  duty,  went 
In  front  of  a  train  consisting  of  a  locomotive 
«nd  four  cars  that  was  slowly  backing  at  the 
rate  of  about  two  miles  an  honr.  When 
erosslng  the  track  about  eight  or  nine  feet 
from  the  nearest  car,  bis  foot  caught  In  an 
unblocked  guard  rail,  and  held  him  fast 
He  at  once  gave  the  signal,  with  bis  hands 
for  the  emergency  stop,  and  screamed  and 
•called  BO  that  be  was  heard  by  a  number 
of  citizens  on'  a  business  street  200  feet 
away.  Persons  near  the  track  saw  the  sig- 
nals, and  heard  the  cries  of  deceased,  and 
Joined  with  him  In  signaling  and  calling  to 
the  persons  on  the  engine,  but  they  gave  no 
heed  to  the  signals  and  screams  of  distress, 
«nd  the  train  knocked  deceased  down  and 
ran  over  him,  and  he  continued  to  scream 
until  the  fourth  car  was  passing  over  him 
when  its  wheels  crushed  the  life  out  of  him. 
The  train  was  stopped  when  the  wheels  of 
the  tender  of  the  locomotive  were  at  or  near 
the  body.  The  employes  on  the  train  knew 
the  deceased  was  at  the  front  of  the  backing 
train,  and  It  was  their  duty  to  be  constantly 
on  the  lookout  The  evidence  shows  that  the 
engineer  or  fireman  heard  the  cries  and  saw 
the  signals  made  by  the  persons  near  the 
track,  and.  Instead  of  stopping  the  train, 
leaned  far  out  and  looked  along  the  track. 
When  an  effort  was  made  to  stop  tbe  train, 
It  was  done  In  less  distance  than  two  feet 
The  evidence  clearly  established  negligence 
on  tbe  part  of  the  employes  which  caused 
tbe  death  of  B.  S.  Hays.  That  the  evidence 
-established  negligence  Is  not  questioned  by 
appellant  in  Its  brief. 

Tbe  following  charge  given  by  the  court  Is 


attadced  through  the  medium  of  the  first 
assignment  of  error :  "If  you  believe  from  the 
evidence  that  on  or  about  the  23d  day  of 
August  1901,  R.  8.  Hays  was  In  the  employ 
of  the  defendant  as  a  brakeman  on  one  of 
its  freight  trains,  and  that  on  said  date 
the  said  B.  S.  Hays  was  In  the  discharge 
of  his  duty  In  the  yards  of  defendant  In  the 
town  of  Pearsall,  and  that  while  In  die 
discharge  of  his  duty.  If  he  was  in  the  dis- 
charge of  his  duty,  his  foot  became  fastened 
between  a  rail  In  the  defendant's  track  and 
a  guard  rail,  which  was  unblocked,  as  alleged 
In  plaintiff's  petition,  and  If  yon  furtbor 
believe  from  the  evidence  that  he  was  bdd 
In  this  position,  and  unable  to  extricate 
himself,  as  alleged  in  plalntlfTs  petition; 
and  that  while  In  this  position,  defendant's 
cars  ran  upon  and  over  him  and  caused  his 
death,  and  If  you  further  believe  from  the 
evidence  that  while  the  said  B.  S.  Hays' 
foot  was  caught  If  It  was  caught  dtfend- 
ant's  cars  were  being  backed  slowly  towards 
him,  and  that  the  said  B.  B.  Hays  called 
and  signaled  to  the  defendant's  employes, 
who  were  In  charge  of  its  locomotive^  to 
stop  said  train.  In  such  a  manner  as  to  be 
observable  to  said  employes,  and  If  you  fur- 
ther believe  from  the  evidence  that  any  such 
signals,  if  any  were  given,  were  given  In 
time  for  the  defendant's  employes.  In  charge 
of  Its  locomotive,  to  have  stopped  the  train 
and  to  have  averted  the  Injury  and  death 
of  the  said  R.  S.  Hays,  and  that  If  said 
signals.  If  any  were  given,  had  been  received 
and  acted  upon  by  defendant's  servants  In 
charge  of  said  locomotive,  said  train  could 
have  been  stopped  in  time  to  have  averted 
the  Injury  and  death  of  the  said  B.  S.  Bays, 
and  If  you  further  believe  from  the  evidence 
that  defendant's  employes  in  charge  of  its 
locomotive,  negligently  failed  to  observe  and 
act  upon  said  signals.  If  any  were  given, 
and  that  such  negligence.  If  any,  directly 
caused  the  Injury  and  death  of  the  said  B. 
S.  Hays,  and  if  you  fnrtber  believe  from  the 
evidence  that  the  said  B.  S.  Hays  was  the 
son  of  the  plaintiff,  Mrs.  M.  L.  Hays,  and 
that  she  sustained  pecuniary  damage  by 
reason  of  his  death,  and  If  yon  further  believe 
from  the  evidence  that  B.  S.  Hays  was  not 
guilty  of  contributory  negligence  and  did 
not  assume  the  risk,  then  I  charge  yon  that 
your  verdict  must  be  for  the  plaintiff." 

The  charge  Is  criticised  In  the  first  propo- 
sition, on  tbe  ground  that  "it  imposes  np<m 
the  employes  of  defendant  the  duty  of  seeing 
signals  and  obeying  them,  if  the  said  signals 
were  observable  to  said  employes,  while  the 
law  governing  the  duty  of  the  master  and 
servant  only  imposes  upon  tbe  said  empUfffa 
In  charge  of  said  locomotive  the  duty  of 
exercising  ordinary  care  to  see  and  obey 
said  signals.';  In  the  latter  part  of  the 
criticised  charge,  the  Jury  was  Instructed, 
not  only  that  In  order  to  find  for  appellee, 
they  must  find  that  the  signals  were  ob.<!erv- 
able^  that  la  discernible  or  capable  of  being 
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but  tli«r  mnst  also  find  that  appellant 
'Negligently  failed  to  observe  and  act  upon 
•aid  signals."  Couched  In  other  words,  the 
Instruction  would  hare  been  that  If  the  sig- 
nals were  given  In  a  place  where  they  could 
have  been  seen  by  the  employes  and  th^ 
negligently  failed  to  see  them  and  act  on 
them,  appellant  was  liable.  The  charge  Is 
correct,  when  read,  as  It  should  be,  In  con- 
nectlcHi  with  the  special  charges  requested 
1^  appellant  and  given  by  the  court.  Tlie 
■pedal  charges  are  as  follows:  "The  plnin- 
tlfl  cannot  recover  In  this  suit  unless  you 
believe  from  the  evidence,  not  only  that 
the  defendant  was  gollly  of  negligence,  but 
that  such  negligence.  If  any,  was  the  proxi- 
mate cause  of  the  death  of  plaintiff's  son; 
therefore.  If  you  believe  from  the  evidence 
that  plaintiff's  son  was  run  over  and  killed, 
but  you  further  believe  that  he  would  have 
been  run  over  and  killed  by  a  portion  of  the 
train,  even  If  the  fireman  and  engineer  had 
been  exercising  ordinary  care  to  discover 
signals  and  stop  the  train,  you  will  find  for 
the  defendant,  even  though  you  may  also 
believe  that  the  engineer  or  fireman  Ebould 
have  discovered  the  signals  sooner  and  stop- 
ped the  train  sooner  than  they  did  stop  it. 
The  plaintiff  cannot  recover  In  any  amount 
In  this  suit  unless  it  is  shown  by  a  prepond- 
erance of  the  evidence  that  the  defendant 
was  guilty  of  negligence,  which  was  the 
proximate  cause  of  the  death  of  plalntilTs 
goo,  and  the  burden  of  proof  of  such  negli- 
gence is  upon  the  plaintiff.  The  plaintiff 
cannot  recover  anything  In  this  suit  if  the 
deceased,  R.  S.  Hays,  was  guilty  of  any 
negligence  which  contributed  to  his  death, 
«ven  though  you  may  believe  that  the  defend- 
ant was  also  guilty  of  negligence ;  therefore. 
If  you  believe  from  the  evidence  that  the  de- 
ceased, B.  S.  Hays,  was  guilty  of  negligence 
tn  going  upon  the  track  of  defendant,  and 
in  walking  thereon  at  the  time  and  In  the 
manner  in  which  he  did  go  thereon.  If  you 
find  that  he  did  go  upon  and  walk  upon  said 
track,  and  that  such  negligence,  if  any,  con- 
tributed to  or  was  the  proximate  cause  of 
tils  injury,  then  you  must  find  for  defendant, 
unless  you  further  find  that  the  engineer 
or  fireman  failed  to  use  ordinary  care  to 
discover  Hays  In  his  position  of  peril,  in 
time  to  have  stopped  the  train  before  It  ran 
npon  him,  and  afterward  failed  to  use  all  the 
means  at  band  to  stop  the  train  and  prevent 
the  train  from  running  upon  him.  If  yon 
believe  from  the  evidence  that  neither  the 
brakeman.  Hays,  or  defendant  was  guilly 
of  the  negligence  charged  against  each  other 
In  the  pleadings,  but  that  the  killing  of  the 
said  Hays  resulted  from  an  accident  incident 
to  the  business  or  employment,  you  will  find 
tor  the  defendant.  The  employes  of  a  rail- 
road company  are  only  required  to  as* 
ordinary  care  In  the  prosecution  of  their 
work,  and  ordinary  care  Is  such  care  as  a 
person  of  ordinary  prudence  would  use  under 
ttie  same  or  similar  drcnm^tances,  and  If 
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you  find  from  the  evidence  that  the  employes 
of  defendant  upon  the  engine  were  exercising 
ordinary  care  at  the  time  plaintiETs  son 
was  killed,  then  plaintiff  is  not  entitled  to 
recover,  and  your  verdict  should  be  for  the 
defendant"  The  case  was  not  submitted  on 
the  theory  of  discovered  peril  at  all,  and  of 
course  there  is  no  merit  In  the  contention 
that  the  court  assumed  that  the  employes 
knew  of  the  peril.  The  charge  proceeded 
on  the  theory  that  .the  employes  did  not  dis- 
cover the  peril  of  deceased,  and  instructs 
the  jury  to  find  against  appellant  If  they 
were  negligent  in  not  discovering  the  peril 
and  using  the  proper  means  to  avert  the 
danger.  The  negligence  is  predicated  upon 
the  failure  to  observe  and  act  on  the  sig- 
nals. 

Through  the  seccmd  assignment  of  error, 
appellant  objects  to  the  charge  wherein  the 
court  told  the  Jury:  "The  law  of  the  case 
you  should  receive  from  the  charge  of  the 
court  and  be  governed  thereby."  Appellant 
seems  to  think  that  excluded  consideration 
of  its  requested  charges,  but  we  think  not. 
They  were  parts  of  the  charge  given  by  the 
court,  and  we  do  not  believe  a  Jury  would  he 
led  by  the  language  used  to  think  that  they 
should  not  consider  the  special  charges.  The 
identical  question  was  raised  In  the  case  of 
Railway  v.  Muscbamp,  90  S.  W.  706,  and 
was  decided  by  the  Court  of  Civil  Appeals 
of  the  Third  District  adversely  to  the  con- 
tention of  appellant,  and  a  writ  of  error  was 
refused  by  the  Supreme  Oourt  The  Jury 
were  presumedly  men  of  average  intelligence, 
and  doubtless  understood  that  the  court  was 
not  excluding  any  special  charges  given  by 
blm,  but  was  guarding  them  from  any  propo- 
sitions that  might  come  from  any  other 
source  than  from  the  court. 

We  do  not  think  a  verdict  for  $6,000  is  ex- 
cessive under  the  facts  of  this  case.  De- 
ceased was  about  22  years  of  age  when  kill- 
ed and  was  earning  from  |50  to  $100,  most 
of  which  sums  were  given  to  his  mother 
who  was  64  years  old.  The  young  man's 
expenses  were  from  $10  to  $12  per  montli. 
No  reason  is  offered  In  sivport  of  the 
proposition  that  the  verdict  is  excessive. 

The  Judgment  is   affirmed. 


ENGLISH  et  aL  v.  INTERNATIONAL  *  O. 

N.  RT.  ca* 

(Court  of  Civil  Appeals  of  Texas.    Dec.  12, 1906. 
On  Rehearing,  Jon.  9,  1907.) 

Mastgb  and  Sebvakt— D^ath  or  Sebtant— 
Pboximate  Causk. 

In  an  action  to  recover  for  the  death  of 
a  brakeman,  killed  by  falling  into  a  river  from 
the  engine  of  defendant's  train  while  passing 
over  a  bridge,  held,  that  a  defect  in  the  engine 
was  not  adiowD  to  have  been  the  proximate 
cause  of  decedent's  deatli. 

Am)eal  from  District  Court,  Bexar  County ; 
A.  W.  Seeligson,  Judge. 
Action  by   Mrs.    M.   English  and  others 
•Writ  of  error  denied  by  Biipram*  Court. 
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against  Int»natlonal  ft  Great  Nortbem  Rail- 
way Ciompany.  From  a  Judgment  for  d»- 
foidant,  plalntlffa  appeal    Affirmed. 

Earl  D.  Scott  and  Carlos  Bee,  for  appel' 
lants.  John  M.  King  and  Hicks  ft  Hicks, 
for  appellee. 

JAMES,  C.  J.  Tbis  la  an  appeal  from 
an  Instructed  verdict  In  favor  of  the  rail- 
way company.  Leroy  English  was  brakeman 
on  defendant's  train  composed  of  12  cars 
loaded  with  coal,  and  a  caboose,  from  the 
engine  of  which  train  he  fell,  or  was  caused 
to  fall,  while  passing  the  bridge  over  the 
San  Marcos  river  In  going  from  the  north 
towards  the  town  of  San  Marcos.  He  fell 
over  the  bridge  Into  the  river  where  his  body 
was  fonnd.  The  action  is  by  his  widow  and 
minor  child  to  recover  of  defendant  their 
damages  occasioned  by  his  death.  The  neg- 
ligence of  defendant  Is  alleged  substantially 
thns;  Tliat  deceased  in  the  performance  of 
his  duty  was  at  the  time  standing  on  a 
metal  platform  called  the  "apron."  The 
apron  consists  of  a  sheet  of  steel  or  like 
metal  about  flve-sixteenths  of  an  Inch  thick 
and  between  16  and  20  inches  wide  In  the 
gangway  of  the  engine,  fastened  to  the 
floor  by  hinges  on  the  end  Inside  the  engine 
and  the  other  end  extending  over  the  end  of 
the  tender  or  tank  far  enough,  under  proper 
conditions,  to  furnish  a  safe  passageway 
frwn  the  engine  to  the  tender  or  tank,  and 
this  (was  to  keep  a  person's  foot  from  slip- 
ping between  the  engine  and  tank.  The 
apron  on  this  engine  was  alleged  to  be  in 
defective  and  unsafe  condition  In  that  both 
the  hinges  were  loose,  also  that  the  draw- 
bar which  connected  the  engine  and  tender 
was  too  long  for  the  purpose  for  which  it 
was  intended,  that  there  was  considerable 
slack  or  lost  motion  at  that  place,  which 
condition  was  nnasual,  unnecessary,  and 
dangerous,  by  reascm  of  all  which  the  said 
Iieroy  English  fell  and  was  thrown  as  afore- 
said. Defendant  Introduced  no  testimony, 
bn't,  on  Its  motion,  the  court  instructed  the 
Jury  to  return  a  verdict  for  defendant  on  the 
evidence  presented  by  plaintiff. 

For  an  understanding  of  the  case  made 
by  plalntifir  we  may  explain  that  plaintiff 
shoivned  that  the  bar  which  coupled  the 
engine  and  tender  was  defective  In  that  It 
liad  beconiv  so  worn  and  lengthened  by  use 
that  when  there  was  lost  motion  between  the 
oiglne  and  tender  the  apron  would  drag 
down  behind  the  bumper  timber  and  wiggle 
there  until  such  time  as  this  slack  would 
tighten  up,  and  then  the  apron  wquld  fly  up. 
The  witness  described  the  matter  thus: 
The  apron  "Instead  of  lying  16  or  20  indies 
over  the  tank,  it  only  laid  a  matter  of  tliree 
or  four  inches,  something  like  that,  and  when 
I  would  apply  the  air  the  tank  would  drop 
back  and  it  [the  end  of  the  apron]  would 
drop  in  behind  these  bumper  timbers  and 
would  catch  in  such  a  manner  as  that  [il- 


lustrating] until  there  was  a  little  bit  of 
slack  and  then  It  wonid  throw  it  right  up 
sometimes  entirely  the  ioigth  of  the  hinges; 
say  that  Is  the  entire  length  of  the  cab  [il- 
lustrating] it  would  throw  itself  up  that  way, 
from  the  force  given  it  •  •  *  If  there 
was  no  lost  motion  In  the  drawtwr  and  the 
shafting  irons  were  together  between  the 
engine  tank,  the  apron  would  be  slippery 
and  bad  but  it  couldn't  get  down  beliind 
there.  Tlie  way  it  would  get  down  it  would 
form  a  steel  spring,  as  near  as  I  can  de- 
scribe it  to  you,  it  would  be  Just  like  stand- 
ing on  a  steel  spring  when  in  that  condition. 
•  •  •  The  effect  of  the  condition  I  have 
described  in  tills  apron,  the  falling  down, 
getting  caught,  and  then  suddenly  released, 
the  eCTect  that  would  have  upon  a  man  stand- 
ing (m  the  engine,  it  would  throw  him  like  a 
ball  out  of  a  catapult.  If  be  was  in  the 
gangway  or  upon  it,  it  would  throw  him  out 
of  the  gangway,  if  he  was  in  the  center  It 
would  either  throw  him  in  the  coal  pit  or 
throw  him  up  against  the  boiler  head  of 
the  engine.  If  It  was  in  that  condition  when 
it  flew  out.  It  would  throw  him  somewhere 
undoubtedly."  There  was  testimony,  whldi 
we  think  was  proper  testimony,  though  ap- 
pellee excepted  to  it  and  claims  It  was  not 
entitled  to  be  considered,  which  showed  that 
deceased  had  Just  gotten  up  from  behind  the 
engineer  where  he  had  beoi  sitting  on  the 
seat  box  and  was  standing  between  the 
engine  and  the  tender  at  the  time  be  fell 
or  was  thrown  off.  No  one  saw  him  when 
be  went  off  the  engine,  the  engineer  saw  his 
legs  disappear  over  the  bridge,  and  Im- 
mediately applied  the  air,  and  before  the 
train  stopped  Jumped  off  and  ran  back.  The 
conductor  who  was  In  the  caboose  on  feeling 
the  air,  it  tieing  an  emergency  brake,  went 
out  <m  the  platform  to  see  what  was  the 
matter,  and  saw  the  engineer  running  back 
whom  he  went  to  meet,  and  who  told  him 
that  English  had  fallen  off  and  soon  after- 
wards they  saw  the  latter's  t>ody  in  tiie 
water.  As  already  stated  no  one  saw  how 
the  accident  occurred.  Deceased  was  stand- 
ing In  the  gangway,  between  the  engine  and 
tender,  at  the  time  and  upon  the  apron, 
doubtlesa  The  witness  from  whom  we  have 
already  quoted  testified,  in  reference  to  this 
engine  with  Its  defective  drawbar,  that  the 
cause  of  the  lost  motion  was  the  strain- 
ing, pulling  of  the  train.  Jerking,  and  such  as 
that  In  answer  to  the  question:  "Now 
state,  Mr.  Spangler,  when  and  under  what 
circumstances  the  buckling  of  the  apron 
might  result?"  He  replied:  "It  would  re- 
sult at  any  time  at  all ;  if  the  sladc  would 
run  up  from  the  rear  of  the  train  upon  the 
rear  end  of  the  tank,  that  would  cause  It 
to  buckle  up  at  any  time,  more  especially 
when  you  were  making  a  stop  or  using  air  on 
the  engine."  The  same  witness  testified  that 
be  had  put  washers  on  the  loose  hinges  and 
tried  to  washer  It  up  on  account  of  several 
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having  fallen  on  the  apron.  The  aaid  wit- 
ness was  not  on  the  train  at  the  time,  and 
the  only  person  who  was  on  the  train  who 
testified  was  the  ccmductor,  Stapp.  Plaintiffs 
Bsed  his  testimony.  He  testified  that  the 
engineer  told  him  about  baying  seen  English 
disappearing  over  the  bridge,  and  abovt  the 
position  be  was  occupying  when  be  last 
saw  him.  He  testified  that  the  train  was 
oompoaed  of  the  12  loaded  cars  and  caboosa; 
that  on  the  train  approaching  the  bridge  a 
service  application  of  air  bad  been  made  in 
order  to  slow  it  down  before  going  on  the 
bridge;  that  the  track  was  practically  level 
all  along  there,  slightly  down  grade  if  any- 
thing ;  and  that  there  was  no  nnnsual  move- 
ment of  the  train  nntll  he  felt  the  emeri^ncy 
application,  when  he  went  to  the  caboose 
platform  to  see  what  was  the  matter.  He 
testified:  "I  felt  the  air  go  on  Just  before 
the  caboose  got  to  the  bridge,  and  I  stepped 
ont  on  the  platform  and  the  engineer  had 
got  off  his  engine — the  engine.  The  train 
was  then  rolling  abont  three  or  fonr  miles 
an  hour  or  abont  that  rate  of  speed.  He 
was  mnnlng  back  and  when  he  got  close  to 
ma  he  halloed  at  me  and  said  'Bob,-; 
that  Is  what  we  called  English — 'fell  into  the 
river.'"  He  testified  that  at  the  time  be 
felt  the  application  of  air  the  caboose  was 
abont  two  or  three  car  lengths — ^not  over 
two  car  lengths — from  the  bridge  north  of 
the  bridge,  which  would  pnt  the  engine  abont 
two  or  three  car  lengths  south  of  the  bridge 
as  he  Judged,  that  the  engine  was  moving 
over  the  bridge  at  about  10  or  12  miles  an 
bonr ;  that  at  the  time  the  engineer  claimed 
be  saw  English  go  over  the  bridge  he  ap- 
plied the  air,  and  that  there  was  no  nn- 
nsual Jar  or  Jerking  of  the  train  any  more 
than  the  ordinary  operation  of  a  train  of 
that  sise,  the  train  -was  Just  rolling  at  the 
time,  and  be  did  not  think  the  engineer 
was  working  steam.  He  testified  also  that 
a  couple  of  hours  or  so  previous  {English 
complained  of  being  ill. 

Hie  above  Is  Bubstantlally  the  state  of  the 
testimony  concerning  the  neglleence  of  de- 
fendant and  the  canste  of  the  fall,  or  throw- 
ing of  deceased,  from  the  engine.  It  is 
dear,  and  it  is  admitted  by  appellee,  that 
the  testimony  showed  negligence  in  the  loose 
coodUion  of  the  apron,  and  also  In  the  con- 
dition of  the  drawbar,  but  the  claim  is  that 
no  causal  connection  is  made  to  appear  be- 
tween sncb  negligence  and  the  accident  We 
think  the  testimony  excludes  the  theory  that 
the  defective  drawbar  bad  anything  to  do 
with  causing  the  accident,  from  the  stand- 
point of  sufficient  evidence.  The  testimony 
was  that  the  train  was  rolling  along  on 
practically  a  level  road,  slightly  down  grade, 
if  any,  without  any  movement  whatever  that 
was  miusual.  The  conditions  which  would 
serve  to  bring  the  apron  into  activity  as  a 
spring  appear  not  to  have  been  In  existence 
at  the  time.    No  applicati<«  of  the  air  was 


made  nntil  after  the  engineer  saw  English 
go  over  the  bridge,  the  steam  was  not  being 
worked,  >  the  train  was  "Just  rolling  along 
without  any  nnusnal  movement  by  which  we 
understand  that  it  was  rolling  mi  its  own 
momentum  without  any  exertion  to  slow  it  up 
or  stop  it.  There  is  no  testimony  found  from 
which  it  could  be  implied  or  Inferred  that 
the  apron  had  occasion  to  work  Itself  Into 
a  sprhig,  but  the  testimony  is  afilrmatlvely 
against  such  a  conclusion.  Without  some 
testimony  indicating  this,  a  finding  that  it  did 
so  would  certainly  be  unwarranted,  es- 
pecially when  there  were  other  ways  by 
which  this  fall  might  have  been  brought 
about  Neither  is  there  any  support  In  the 
testimony  for  a  finding  that  the  deceased 
was  made  to  fall  by  the  loose  condition  of 
the  apron.  True,  the  witness  testified  that  he 
bad  seen  others  fall  upon  it  and  that  this 
had  prompted  him  to  washer  it  The  most 
that  can  be  said  of  this  testimony  is  that 
It  showed  a  tendency  of  the  apron  to  cause 
persons  to  fall,  not  thai  it  caused  deceased 
to  fall.  This  would  be  a  conjecture,  in  view 
of  other  causes  which  were  not  improbable. 
It  is  a  matter  of  common  knowledge  that 
the  act  of  a  person  passing  from  one  moving 
car  to  another,  or  standing  on  a  train  l>e- 
tween  moving  cars,  is  naturally  attended 
with  the  danger  of  his  losing  his  balance, 
and  a  person,  occupying  such  a  situation, 
may,  through  a  misstep  or  some  act  purely  bis 
own.  be  precipitated  from  the  train.  The 
testimony  precluded  the  finding  that  deceased 
was  thrown  from  the  train  by  reason  of  the 
apron  "buckling,"  for,  against  evidence,  pre- 
sumptions and  Inferences  are  not  Indulged. 
With  that  out  of  the  way  the  cause  of  the 
fall  is  all  speculatioa  Ry.  v.  Greenwood 
(Tex.  Civ.  App.)  88  8.  W.  8ia 
Affirmed. 

On  Rehearing. 

The  expression  in  the  opinion,  "No  ai>- 
pllcatlon  of  air  was  made  nntll  after  the 
en^rlneer  saw  £]ngllsb  go  over  the  bridge," 
referred  to  the  time  proximately  connected 
with  the  accident  The  testimony  was  set 
forth  In  the  opinion  showing  a  previous  kj^ 
plication  of  air  made  to  iMow  down  for  th* 
purpose  of  approaching  the  bridge.  Plain- 
tiffs did  not  show  bow  long  before  reaching 
the  bridge  this  service  application  bad  been 
made,  and,  considering  its  purpose,  it  must 
have  been  made  some  time  before  the  train 
came  to  the  bridge.  This  fact  together  with 
testimony  that  tiie  train  had  arrived  at  th* 
bridge  and  was  rolling  uniformly  on  its  own 
momentum,  which  there  was  nothing  to  con- 
tradict, seems  to  ns  to  exclude  the  theory 
that  the  apron  bnckled  and  threw  piaintUT 
off.  If  the  Jury  had  found  snch  fact  they 
would  hare  disregarded  the  evidence.  W» 
are  still  of  the  opinion  that,  although  there 
was  negligence  of  appellee  shown  which' 
could  hove  been  instrumental  In  bringing 
about  such  an  accident  the  testimony  ad- 
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Anced  wonld  not  faave  warranted  tbe  jniy 
in  deciding  tbat  it  was  ao  caused. 
The  motion  Is  •▼ermled. 


O.  O.  WILLIAMS  ft  CO.  t.  SMITH. 

(Oonrt  ot   CiTil   Appeals  of  Texas.    Dec   15, 
1906.) 

1.  Jin>oiikiiT— GomroBMiTT  to  Vebdici. 

A  general  verdict  constitutes  the  basis  ot 
Oe  Jodfment  to  I>a  rendered. 

[Ed.  Note.— For  cases  In  p<tot,  see  Cent  Dig. 
TDl.  80,  JadgmMit,  |  446.1 

&  Baxk. 

Wliera,  in  an  action  to  foreclose  a  chattel 
SMrtgage  in  which  piaintlS  seaueetrated  a  pert 
•C  the  chattels  mor^ged  and  held  the  proceeds 
to  abide  the  result,  and  in  which  defendant 
prayed  for  jndirment  for  a  balance  of  the  pro- 
ceeds <»  the  sale  of  the  mortgaged  chattels  de- 
livered to  plaintiff  under  an  agreement  to  apply 
the  proceeds  in  paTment  of  the  debt,  the  jury 
ftmnd  for  defendant  for  a  specified  sum,  with- 
•nt  making  any  disposition  of  the  proceeds  in 
eonrt  arising  from  the  sale  of  the  chattels 
sequestrated,  a  Judgment  for  defendant  for  the 
amoiut  of  the  verdict  and  adjudging  that  plain- 
tiff retain  the  proceeds  of  the  chattels  seqnee- 
tiated  was  erroneous  l>ecaaae  not  in  conformity 
ts  the  verdict. 
S.  AppKAi>-Bioirr  or  Betikw— Pabtt  Com- 

PLAIItlRO. 

That  a  Judgment  not  conforming  to  the 
verdict  was  favorable  to  a  par^,  as  to  tlie 
auitter  not  snstained  by  the  verdict,  does  not 
preclude  the  party  from  objecting  to  it. 

SBd.  Mote.— For  cases  in  point,  see  Cent  Dig. 
.  8,  Appeal  and  Elrror,  |  4060.] 

4.  Samc— Absionukkts  or  Ebbob— Cbobs-As- 

BianMKKTS. 

A  cross-assignment  of  error  will  not  be 
considered  where  the  record  does  not  show 
that  it  was  filed  in  the  trial  court,  and  where 
there  is  no  indorsement  oii  appellee's  brief  that 
a  copy  thereof  was  filed  in  the  trial  court 

[BM.  Note. — For  cases  in  point,  Me  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {f  3056,  4281.] 

Sl  CnATTEL   MoBTOAOE»— Actions  to  Fobs- 

OLOSB— TBIAL— MiaLKADIRO   iNSTBUCmONS. 

A  payee  in  a  note  saed  thereon  and  sought 
to  foreclose  a  chattel  mortgage  given  to  secure 
It  A  third  person,  made  a  party  defendant  on 
the  theory  that  he  had  bought  a  part  of  the 
mortgagea  chattels,  purchased  the  note  and 
mortgage  and  prosecuted  the  action.  The  issue 
between  the  third  person  and  the  maker  was 
whether  Uie  third  person,  receiving  ths  mort- 
gaged chattels  under  an  agreement  to  apply 
tiie  proceeds  to  the  indebtednss,  bad  acquired 
snfilcient  proceeds  to  pay  the  indebtedness  and 
a  balance.  Held,  that  a  charge  that  if  the 
third  person  received  the  proceeds  of  the  chat- 
tels, he  would  be  liable  to  the  payee,  and  if  the 
value  was  sufficient  to  satisfy  the  note,  and  the 
third  person  paid  off  the  note,  the  debt  was  ex- 
tlngniahed.  and  the  third  person  was  not  en- 
titled to  foreclose  the  mortgage  was  erroneous 
as  misleading. 

Appeal  from  npshnr  County  Court;  M.  B. 
Briggs,  Judge. 

Action  by  O.  O.  Williams  &  Co.,  substituted 
as  plaintiff  for  tho  First  National  Bank  of 
Qllmer,  against  J.  O.  Smith.  From  a  Judg- 
mmt  for  defendant  plaintiffs  appeal.  Re- 
versed and  remanded. 

Warner  &  Briggs.  for  appellant  Hender- 
son &  Robison,  for  appellee. 


TALBOT,  J.  This  suit  was  originally  in- 
stituted by  the  First  National  Bank  of  Gil- 
mer, against  J.  O.  Smith  and  G.  C.  Williams 
&  Co.,  upon  a  promissory  note  made  by  the 
defendant  Smith  to  the  First  National  Bank, 
and  to  foreclose  a  mortgage  lien  upon  certain 
property  described  in  the  mortgage  given  by 
the  defendant  Smith  to  secure  the  payment 
of  said  note,  a  part  of  said  property  being 
200  M  heart  shingles.  O.  C  Williams  & 
Co.  were  made  defendants  on  the  theory 
that  they  had  purchased  the  shingles,  or  a 
part  thereof,  from  the  defendant  Smith  and 
sold  same,  and  were,  therefore,  liable  for  the 
conversion  of  property  npon  which  the  bank 
held  a  lien.  The  defendants  O.  a  Williams 
&  Co.,  after  suit  had  been  institnted,  pur- 
chased the  note  sued  on  from  the  First 
National  Bank  of  Gilmer,  and  pleaded  their 
purchase  of  said  note  and  the  transfer  there- 
of, togettaor  with  the  security  given  by  the 
defendant.  Smith,  to  them,  and  prayed  that 
they  be  permitted  to  prosecute  said  suit  In 
the  name  of  G.  C.  Williams  &  Co.,  as  plain- 
tiffs, which  was  granted.  The  said  G.  G. 
Williams  &  Co.  then  caused  to  be  Issued  in 
said  suit  a  writ  of  sequestration  which  was 
by  the  sheriff  of  Upshur  county  levied  upon 
93%  M.  heart  shingles,  a  part  of  the  prop- 
erty described  in  the  mortgage,  which  were 
sold  and  the  proceeds  $140.62,  held  to  abide 
the  result  of  the  suit  The  def«adant  Smith, 
replying  to  the  pleading  of  the  plaintiffs,  G. 
C.  Williams  &  Co.,  admitted  the  execution  of 
the  mortgage  to  the  First  National  Bank  of 
Gilmer,  Tex.,  but  alleges  that  he  arranged 
with  the  said  G.  C.  Williams  &  Co.  to  sell 
the  shingles  covered  by  said  mortgage, 
with  an  agreemoit  with  defendant  that  tho 
money  derived  from  the  same  should  be  ap- 
plied to  the  payment  of  said  lndebtednes.s. 
Defendant  further  alleged  that,  in  addition 
to  the  above,  he  turned  over  to  the  plaintiffs 
shingles  of  the  value  of  $2,000  to  be  sold  for 
his  account  and  that  plaintiffs  were  owing 
him  a  balance,  after  paying  the  note  sued  on, 
and  all  other  indebtedness,  of  about  $900, 
for  which  he  prayed  Judgment  The  plain- 
tiffs, G.  C.  Williams  &  Co.,  by  supplemental 
petition,  deny  the  answer  of  the  defendant 
and  plead  an  account  for  merchandise  sold 
and  delivered  to  appellee,  showing  in  detail 
the  transactions  between  plaintiffs  and  de- 
fendant, alleging  that  they  had  paid  defend- 
ant for  all  the  shingles  purchased  of  defend- 
ant, except  the  sum  of  $3.89,  for  which 
amount  th^  allege  the  defendant  woaid  be 
entitled  to  a  credit  on  the  note  sued  on,  in 
other  words,  that  the  entire  transaction  be- 
tween plaintiffs  and  defendant  shows  a  debit 
in  defendant's  favor  of  $3.89,  exclusive  of  the 
note  sued  on  in  this  case.  The  case  was  tried 
before  a  Jury  and  the  following  verdict  was 
rendered:  "We,  the  Jury,  find  for  the  de- 
fendant $250.00  and  return  to  him  all  of  the 
collateral  propoty  to  wit:  The  land  note, 
wagon,  harness,  and  mules."  Upon  this  ver- 
dict the  court  entered  Judgment,  "that  the 
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nld  plalntUCs,  O.  01  Williasui  ft  Company 
have  and  retain  the  one  hundred  and  forty 
and  62/100  (140.62)  doUars  derived  from  the 
sale  of  the  said  93%  M.  heart  shingles;  and 
that  the  defendant,  3.  O.  Smith,  do  have  and 
recover  of  and  from  O.  G.  Williams  and  Bldi- 
ard  Green,  composing  the  firm  of  O.  C.  Wil- 
liams &  Co.,  the  Bum  of  two  hundred  and 
fifty  ($250.00)  dollars,  with  Interest,"  etc 
From  this  Jndgment,  appellants  have  ap- 
pealed 

1.  It  is  contended  that  the  verdict  does  not 
dispose  of  all  the  Issues  In  the  case  and  Is 
InsufDcIent  to  support  the  Judgment  This 
contention,  we  think,  must  be  sustained.  It 
is  definitely  settled  by  the  decisions  that 
where  a  general  verdict  has  been  returned 
by  the  Jury,  such  verdict  must  constitute  the 
basis  of  the  Judgment  In  such  case  "the 
court  cannot  look  to  the  evidence  on  which 
the  verdict  was  found  in  order  to  determine 
what  Judgment  to  render,  but  must  look  alone 
to  the  verdict,  for  It  Is  upon  that  which  the 
Jury  have  found,  not  what  they  might  or 
ought  to  have  found,  that  the  court  proceeds 
to  raider  Judgment"  Claiborne  v.  Tanner, 
18  Tex.  68;  Thompson  v.  Albright  (Tex.  App.) 
14  S.  W.  1020 ;  Akin  v.  Jefferson,  65  Tex.  137. 
The  verdict  of  the  Jury  In  this  case  contains 
so  finding  upon  the  issue  of  appellants' 
right  to  have  the  mortgage  Hen  foreclosed 
upon  the  shingles  seized  by  the  sequestration 
sued  out  and  levied  upon  them,  nor  upon  the 
proceeds,  1140.62,  arising  from  the  sale  of 
said  shingles  being  held  to  abide  the  declsloi. 
of  the  case,  while  the  Judgment  rendered  by 
the  court  awards  said  sum  to  appellants. 
The  verdict  does  undertake  to  dispose  of  the 
wagon,  harness,  and  mules  covered  by  the 
mortgage,  but  makes  no  finding  with  refer- 
tsa.ce  to  appellants'  mortgage  Hen  or  disposi- 
tion of  the  money  In  court  arising  from  the 
sale  of  the  shingles.  Whether  they  concluded 
from  the  evidence  that,  after  an  adjustment 
of  the  mutual  accounts  and  claims  of  appel- 
lants and  appellee.  Including  the  $140.62,  ap- 
pellants were  owing  appellee  a  balance  of 
$250,  or  whether  they  failed  to  take  Into 
consideration  the  value  of  the  shingles,  levied 
On  by  virtue  of  the  sequestration,  namely 
$140.62,  In  arriving  at  their  verdict  cannot 
be  told  from  the  verdict  itself.  It  does  not 
expressly  dispose  of  the  $140.62,  nor  does  It 
find  facts  from  which  certainty  in  Its  dispo- 
sition can  be  attained.  It  was  the  duty  of 
the  court,  when  his  attention  was  called  by 
appellants'  motion  to  this  condition  of  the 
verdict,  to  have  set  It  aside  and  ordered  a 
new  trial.  Mays  v.  Lewis,  4  Tex.  88 ;  Bledsoe 
V.  Wills,  22  Tex.  050.  That  the  Judgment 
was  favorable  to  appellants  upon  this  phase 
of  the  case  is  immaterial.  Eastham  v.  Patty 
*  Brocklngton  (Tex.  Civ.  App.)  83  S.  W.  885. 

Appellee  presents  in  bis  brief,  filed  In  this 
court  a  cross-assignment  of  error,  by  which 
be  insists  that  the  court  should  not  have 
awarded  the  $140.^  to  appellants,  but  that 
■aid  sum  should  have  been  awarded  to  him 


under  the  verdict  This  assignment  cannot 
be  considered  for  the  reason  that  the  record 
does  not  show  that  it  was  filed  In  the  trial 
court,  nor  is  there  any  Indorsement  on  ap- 
pellee's brief  showing  that  a  copy  of  said 
brief  was  filed  In  said  trial  court  Patterson 
V.  Seet(»i,  10  Tex.  Civ.  App.  433,  47  S.  W. 
732;  Morrow  v.  Terrell,  21  Tex.  Civ.  App. 
30,  50  S.  W.  734 ;  Scott  v.  Marlto  (Tex.  Civ. 
App.)  60  S.  W.  969. 

2.  The  trial  court  gave  no  general  charge 
to  the  Jury  but  submitted  the  case  upon  twe 
special  charges,  one  requested  by  appellant* 
and  the  other  by  appellee.  Appellants  com- 
plain of  the  charge  given  at  the  Instance  of 
appellee,  which  Is  as  follows:  "Ton  are 
charged,  gentlemen  of  the  Jury,  that,  if  yon 
find  that  O.  0.  Williams  &  Go.  received  the 
proceeds  of  the  shingles  on  which  the  First 
National  Bank  held  a  mortgage,  it  would  be  a 
conversion,  and  they  would  be  liable  to  the 
bank  on  said  note  and  mortgage,  and,  if  yon 
find  that  the  value  was  sufficient  to  satisfy 
said  bank  note  and  mortgage,  and  that  said 
Williams  &  Co.  paid  off  said  note  to  the  bank, 
if  he  had  snfllcient  mon^  from  the  sale  of 
said  shingles,  then  it  would  be  an  extinguish- 
ment of  said  mortgage  debt,  and  the  said 
Williams  &  Co.  would  not  be  entitled  to  a 
foreclosure  on  said  mortgage,  although  yon 
may  find  a  verdict  In  favor  of  Williams  & 
Co.,  plaintiffs."  It  is  sufficient  to  say  that, 
in  view  of  the  changed  relations  of  the  par- 
ties to  the  suit  the  First  National  Bank  of 
Gilmer  being  eliminated,  and  appellants  be- 
coming plaintiffs  by  reason  of  their  purchase 
of  the  cause  of  action  sued  on,  this  charge 
was  Inappropriate,  and  calculated  to  confus* 
and  mislead  the  Jury  to  appellants'  Injury. 

The  Judgment  of  the  court  below  Is  t» 
versed,  and  the  cause  remanded. 


WBIGHT  et  al.  v.  NONA  MILLS  CO. 

(0>urt  of  C»vil  Appeals  of  Texas.     Nov.   14, 

1906.    On  Rehearing,  Jan.  0, 1907.) 

1.  Deeds  —  Cokstbuction  —  Dbsobiftion  o» 
Pbopebtt. 

A  deed  of  one-third  of  a  leaene,  the  head- 
right  of  the  grantor,  does  not  indnde  any  part 
of  a  league  donated  to  the  grantor  by  the 
LegiBlature. 

2.  Save. 

A  deed,  executed  In  1854,  of  a  league  and 
labor  donated  to  the  grantor  for  iosses  suf- 
fered during  the  Mexican  invasion,  does  not 
include  a  league  donated  to  the  grantor  by  vir- 
tue of  an  act  of  the  Legislature  passed  in 
1858,  on  account  of  wounds  received  in  th« 
service  of  the  late  republic  of  Texas. 
8.  Sake. 

That  a  grantor  has  been  wounded  in  the 
service  of  the  republic  of  Texas  was  not  evi- 
dence that  a  league,  claimed  to  have  becai  In- 
cluded in  a  deed  by  him  in  1854,  belonged  t* 
him  then  by  virtue  of  Laws  1837,  p.  93,  pro- 
viding that  all  iwrsons  who  were  permanently 
disabled,  by  loss  of  an  eye,  arm,  or  limb,  or 
such  other  bodily  injury  as  by  certificate  of 
the  board  of  land  e<Knmiasioners  shows  his  in- 
capacity for  bodily  labor,  by  wounds  received 
In  the  service  of  Texas,  were  entitled  to  one 
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leaga*  of  land  eadi,  where  there  was  no  evi- 
dence aa  to  the  extent  of  bis  wounds,  or  of 
a  certificate  Issued  by  the  board  of  land  com- 
mlsaioners  showing  his  incapacity  for  bodily 
labor,  before  the  abolition  of  that  board  by 
8  Tex.  Laws,  49. 
4.  Slates  —  DiSABtLims  —  Contbaoib  — 

BVIDEKOK. 

Evidence  held  Insufficient  to  show  aa  a 
matter  of  law  that  the  beneficiary  of  a  deed 
of  tmst  waa  a  freed  woman,  bo  as  to  have 
capacity  to  take  land  as  beneficiary- 

On  Rehearing. 

6.  Advebsk  Possession  —  Etidenoe  -•  Na-' 

tube  of  ocodpawot. 

Evidence  that  a  person  bought  an  improve- 
ment, and  went  into  possession,  and  claimed 
180  acres  of  a  league  claimed  by  a  company,  and 
that  an  agent  of  the  company  made  an  agree- 
ment with  him  that  he  should  remain  in  pos- 
session  and  look  after  the  entire  league  for 
five  years,  and  he  should  receive  the  160  acres, 
and  that,  before  the  expiration  of  the  five 
years,  he  sold  his  interest  to  another  person, 
waa  insufficient  to  show  possession  of  the 
league  by  the  company  during  the  occupancy 
of  these  successive  holders  of  the  improvement, 
within  the  five  and  ten  year  statutes  of  lim- 
itation. 

[Ed.  Note.— For  cases  in  point  see  CenL  Dig. 
vol.  1,  Adverse  Possession,  8  122.] 

Appeal  from  District  Oourt,  Hardin  C!oun- 
ty;  L.  B.  Hlghtower,  Judge. 

Action  by  the  Nona  Mills  Company  against 
L.  P.  Wright  and  others.  From  a  judgment 
in  favor  of  plaintiff,  defendants  appeaL  Re- 
versed and  rendered. 

W.  D.  Gordon,  John  Ia  Little,  and  A.  T. 
Watts,  for  appellants.  Taliaferro,  Nail  & 
Dies,  W.  W.  Cruse,  and  Oreer,  Minor  & 
Miller,  for   appellee. 

NEILIi,  J.  This  suit  was  brought  on  the 
27tb  of  May,  1903,  by  the  Nona  Mills  Com- 
pany, a  corporation  organised  under  tbe  laws 
of  this  state,  against  !•.  P.  Wright,  B.  8. 
Herring,  Mid  Olaze,  L.  F.  Chester,  L.  G.  Bob- 
erts,  Geo.  W.  Hooks,  Prlscllla  J.  Morris,  Jos- 
^h  Franklin,  and  B.  L.  Aycock,  to  recover 
a  survey  of  two-thirds  of  a  league  of  land 
granted  by  the  state  to  I.  D.  Hamlltop,  and 
patented  to  bim  on  January  12,  1869,  which 
is  situated  in  Hardin  county.  Plaintiff's 
petition,  after  the  ordinary  allegations  In  an 
action  of  trespass  to  try  title,  sets  up  title 
In  plaintiff  under  the  three,  five,  and  ten 
year  statutes  of  limitation.  The  defendants 
Mid  Glaze  and  G.  W.  Hooks  answered  by  a 
general  demurrer  and  a  plea  of  not  guilty. 
The  defendant  Wright  answered  by  disclaim- 
ing all  right  or  title  to  the  survey  except 
an  undivided  two-thirds  Interest  in  IflO  acres 
thereof  specifically  described  in  his  answer, 
aa  to  which  he  pleaded  not  guilty  and  the 
ten-year  statute  of  limitation.  By  bis  an- 
swer the  defendant  Herring  disclaimed  any 
Interest  in  the  land.  No  answer  of  the  other 
defendants  appears  In  the  record.  John  H. 
Hamilton  and  a  number  of  other  parties, 
claiming  to  be  the  heirs  of  I.  D.  Hamilton, 
the  patentee,  intervened  in  the  case,  and  as- 
serted title  to  the  land  In  controversy  by  vir- 
tue of  their  heirship,  and  prayed  Judgment 


against  plaintiff  and  defendants  for  the  pos- 
session thereof.  They  also  alleged  that  one 
Warner  Mills  was  asserting  some  interest  In 
the  premises,  and  prayed  that  he  be  made  a 
party  defendant.  As  to  this  petition  of  In- 
tervention, the  plaintiff  pleaded  not  gnilty; 
and  one  of  the  Interveners  (Mrs.  Kate  Par- 
ish), by  a  supplemental  answer,  pleaded  in- 
fancy In  aroldance  of  the  statute  of  limita- 
tion. On  motion  of  interveners,  all  other 
parties  to  the  -suit  acquiescing,  it  was  or- 
dered that  their  suit  against  Warner  Mills, 
who  was  made  a  party  defendant  at  their 
Instance,  be  severed  from  the  main  cause. 
The  case  was  tried  t>efore  a  Jury,  who,  aft^ 
the  evidence  was  beard,  was  peremptorily  In- 
structed to  return  a  verdict  for  plaintiff 
for  the  land  In  controversy  against  all  the  In- 
tNveners  and  def^idanfs,  except  defendants 
L.  P.  Wright,  L.  F.  Chester,  and  L.  G.  Rob- 
erts, in  whose  favor  a  verdict  was  instructed 
for  11  acres  out  of  the  160  acres  described  in 
Wright's  answer.  The  Judgment  appealed 
from  was  entered  upon  the  verdict  returned 
in  pursuance  to  such  instructions. 

Leaving  for  the  present  out  of  view  the 
testimony  relied  upon  by  appellee  Nona  Mills 
Company,  to  establish  title  by  limitation,  the 
record  evidence,  and  the  testimony  relative 
to  such  evidence,  upon  which  It  relies  to 
show  title,  may  be  stated  as  follows:  On 
the  12tb  of  January,  1864,  Isaac  D.  Hamilton 
executed  the  folloiwing  instrument:  "The 
state  of  Texas,  Galveston  county.  This  in- 
denture, made  and  entered  Into  this  12tb  day 
of  January,  1854,  l>etween  Isaac  D.  Hamil- 
ton, of  the  city  of  Houston,  Harris  county, 
and  John  M.  Dupree,  of  the  county  aforesaid, 
witnessetb,  that  whereas  the  said  Hamilton 
Is  now  seriously  sick  and  Indisposed  In  Gal- 
veston county,  and  is  indebted  In  a  large 
sum  of  money  to  Marin,  a  free  negro  woman, 
who  was  formerly  a  slave  belonging  to  said 
Hamilton,  and  to  whom  he  Is  Justly  indebted 
for  services  since  her  freedom,  and  for  cash 
borrowed  of  her  In  the  sum  of  five  thousand 
dollars,  and  being  desirous  of  securing  the 
payment  of  said  debt  to  said  Maria,  and 
for  that  purpose  being  desirous  and  willing 
to  convey  the  property  herein  named  directly 
to  her  in  discharge  of  said  debt,  but  for 
the  doubt  as  to  her  capacity  In  law  to  hold 
the  same,  and  for  the  sole  purpose  of  placing 
all  the  property  hereinafter  named  in  such 
a  position  that  the  said  Maria  may  have 
the  entire  amount  of  said  pr(9>erty  for  her 
own  use  and  benefit  and  the  proceeds  theie- 
of:  Therefore,  this  Indenture  wltnessetli 
that  for  and  In  consideration  of  the  premises, 
and  also  for  the  further  consideration  of 
one  dollar  to  the  said  Hamilton  in  hand  paid 
by  the  said  Dupree  at  and  before  the  sealing 
and  delivery  of  these  presents,  the  said  Isaac 
D.  Hamilton  hath  granted,  bargained  and 
sold,  and  by  these  presents  doth  grant,  bar- 
gain, sell  and  convey,  xmto  the  said  John 
N.  Dupree,  bis  heirs  and  assigns,  the  fol- 
lowing named  real  estate  and  personal  estate. 
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to    wit:    AH  that  pI«oe  or  parcel   of  land 
lying  In  the  city  and  county  of  Oalveeton, 
state  of  Texas,  known  and  designated  on  the 
map  of  said  city  as  lot  number  eleven,  In 
block  number  five  hundred  and  four,  with  all 
the    buildings    and    improvements    thereon 
standing  and  all  the  household  and  kitchen 
famlture  now  In  use  In  said  buildings;  also 
one-third  of  a  league  of  land,  the  same  being 
the  headrlght  of  said  Hamilton,  and  situate 
end  located  In  said  state,  In  one  of  the  coun- 
ties of  said  state  not  now  recollected,  and 
reference  for  a  full  description  of  said  land 
to  here  made  to  the  patent  Issued  for  the 
same;  also'  one  league  and  labor  of  land 
donated  to  said  Hamilton  by  the  state  of 
Texas  for  losses  suffered  during  the  Mexican 
Invasion;  also  two  gold  patent  lever  watches. 
To  have  and  to  hold  the  above  granted  and 
bargained  premises,  real  and  personal  estate, 
unto  the  said  Dupree,  his  heirs  and  assigns, 
forever.    Upon  trust  only  and  for  the  sole 
purpose  of  holding  the  same  for  the  benefit 
of  said  Maria,  and  to  sell  the  same  at  any 
time  upon  the  request  of  the  said  Maria,  and, 
after  paying  the  necessary  expenses  of  the 
sale  of  said  real  estate,  the  remaining  money 
to  be  paid  over  to  said  Maria  for  her  own 
sole  use  and  benefit,  to  be  disposed  of  by  her 
In  such  manner  as  she  may  deem  proper,  and 
the  said  personal  estate  Is  to  be  delivered 
over  to  the  said  Maria  upon  her  request, 
to  be  used  or  disposed  of  by  her.    In  testi- 
mony of  all  of  which  we  have  hereunto  set 
our  hand  and  seals  at  Galveston  this  12th 
day    of    January,    1854.    1.    T>.    Hamilton. 
£Seal.]    John   N.   Dupree.    [Seal.]    Witness: 
F.   H.  Merlman.    Jaa  Welsh."    This  docu- 
ment was  filed  for  record  In  Galveston  county 
on  January  80,  1854,  and  for  record  In  Har- 
din county  on  April  11,  1876.    On  January 
12,  1869,  the  state  Issued  a  patmt  to  Isaac 
D.    Hamilton   for   two-thirds   of   a   league 
of  land;  It  being  the  land  In  controversy. 
This  survey,  as  well  as  another  for  one-third 
of  a  league,  also  patented  to  Hamilton,  was 
made  by  virtue  of  a  certificate  Issued  to  him 
by  authority  of  a  special  act  of  the  Legisla- 
ture passed  February  18,  1858,  which  "requir- 
ed the  Commissioner  of  the  General   Land 
OflSce  to  issue  to  Isaac  D.  Hamilton  a  certif- 
icate for  one  league  of  land  on  account  of 
wounds  received  In  the  service  of  the  republic 
of  Texas  In  1836  which  have  disabled  him." 
Isaac  D.  Hamilton  died  in  1859,  leaving  nel- 
tlier  wife,  child,  nor  children  surviving  him ; 
and  in  June,  1860,  letter*  of  administration 
were  Issued  on  his  estate  to  James  W.  Moore 
by  the  county  court  of  Galveston  county.    On 
January  26,  1861,  Gyrene  N.  B.  Dupree,  as 
surviving  wife,  heir,  and  executrix  of  John 
N.  Dupree,  executed  a  deed  to  John  Chap- 
man, which  recites  that  John  N.  Dupree  (her 
deceased  husband)  "held  the  title  to  certain 
property  by  deed  from  Isaac  D.  Hamilton, 
now  deceased,  in  trust  for  Maria  Hamilton, 
a  free  woman  of  color,  which  the  said  Maria 
desirea  to  be  transferred  to  and  vested  in 


John  Ohapman,  of  Galveston,  In  like  trust 
for  her  benefit,"  by  which  she  granted  and 
conveyed  all  the  right,  title,  and  Interest 
vested  in  her  to  tlie  lands  and  personal  prop- 
erty mentioned  and  described  in  the  deed 
of  trust  from  Isaac  D.  Hamilton  to  John  N. 
Dupree,  of  date  January  12,  1854,  "to  have 
and  to  hold  the  said  property  unto  him,  the 
said  Ohapman,  in  trust  upon  the  same  terms 
and  condltlcms  for  the  benefit  of  said  Maria 
Hamilton  as  are  specified  in  the  aforesaid 
deed  of  trust  of  the  12th  of  January,  1854." 
On  March  16,  1876,  J.  H.  F.  Ohapman  ex- 
ecuted a  deed  to  Maria  Hamilton,  by  which, 
be  released  and  quitclaimed  to  her  all  the 
property  conveyed  him  by  the  deed  of  Cyr«ie 
N.  B.  Dupree  of  January  25,  1861.  This  in- 
strument was  filed  for  record  in  Hardin  coun- 
ty, Tex.,  on  March  16,  1876.  On  January 
14,  1879,  Maria  Hamilton,  for  the  expressed 
consideration  of  $1,000,  conveyed  by  her  war- 
ranty deed  of  that  date  the  two-thirds  league 
survey  In  controveray  to  Isaac  S.  Hurt  This 
deed  was  filed  for  record  in  Hardin  county 
on  January  18,  1879,  and  duly  recorded  Jan- 
nary  80,  1879.  On  December  16,  1889,  I.  S. 
Hurt,  by  his  deed  of  that  date,  conveyed  said 
land  to  the  Nona  Mills  Company,  the  appel- 
lee. This  deed  was  filed  for  record  in  Hardin 
county,  Tex.,  on  February  9,  1890,  and  duly 
recorded  In  deed  records  of  said  county.  We 
have  thus  stated  the  documentary  evidence 
upon  which  appellee's  claim  to  the  land  in 
controversy  rests. 

The  undisputed  evidence  shows,  and  it 
does  not  seem  to  be  controverted  by  the  ap- 
pellee, that  the  interveners  are  the  heirs  of 
Isaac  D.  Hamilton,  deceased.  The  inventory 
and  appraisement  of  Hamilton's  estate  show, 
among  the  Items  of  property,  the  following: 
One  league  and  labor  of  land  donated  to  said 
Hamilton  by  the  state  of  Texas  for  losses 
during  the  Mexican  Invasion,  supposed  to  be 
located  in  Tyler  county,  $1,850;  one-third  of 
a  league  of  land,  the  headrlght  of  said  Ham- 
ilton, lying  in  Gillespie  county,  |738 ;  one  negro 
woman  slave,  named  Maria,  $600.  Before  we 
consider  appellees  and  the  appellants  Wright's, 
Chester's,  and  Roberts'  respective  claims  of 
title  under  the  statute  of  limitations,  we  will 
first  determine  whether  the  evidence  recited 
Is  sufficient  to  support  the  Judgment  in  favor 
of  the  Nona  Mills  Company.  This  considera- 
tion will  Involve  two  questions ;  (1)  Was  the 
land  In  controversy  embraced  by  the  deed  of 
Januai7  12,  1854,  made  by  Isaac  D.  Hamilton 
to  John  M.  Dupree?  (2)  Could  Maria,  she 
being  a  negro  and  formerly  having  been  a 
slave,  take  title  to  the  property  as  cestui 
que  trust  by  virtue  of  the  deed  through  the 
medium  of  a  trustee?  If  either  of  these 
questions  should  receive  a  negative  answer, 
it  will  follow  that  the  evidence  above  stat- 
ed will  not  of  itself  support  the  Judgment, 
and.  If  it  can  be  sustained  at  all,  it  must  rest 
upon  the  statute  of  limitations  for  its  sup- 
port 

As  to  the  first  question:    It  will  be  seen 


Digitized  by 


Google 


920 


98  SODTHWBSTBRN  BBPOBTXai. 


CTex. 


(1)  that  tbe  land  certificate  by  virtue  of 
which  the  surrey  was  located  was  not  even 
granted  to  Hamilton  when  he  made  the  deed 
to  John  M.  Dupree  to  certain  pr(H>erty  to  be 
by  him  held  In  trust  for  Maria ;  (2)  that  the 
deed  In  question,  after  conveying  certain  real 
estate  and  personal  property,  which  clearly 
cannot  be  the  land  In  controversy,  nor  the 
certificate  by  virtue  of  which  It  was  located, 
grants  one-third  of  a  league,  the  headrlght 
of  Hamilton,  and  also  one  league  and  labor 
of  land  donated  to  the  said  Hamilton  by  the 
state  of  Texas  for  losses  suffered  during  the 
Mexican  Invasion.  It  Is  manifest  that  the 
one-third  league  Just  mentioned  was  not  the 
land,  nor  the  certificate,  if  it  should  be  re- 
garded as  unlocated,  for  the  land,  in  con- 
troversy :  for  that  was  Hamilton's  headrlght 
and  this  is  a  donation  of  a  league  made 
through  the  beneficence  of  the  state  by  Its 
Legislature.  It  seems  equally  apparent  that 
the  league  and  labor  granted  by  the  deed 
comprehends  neither  the  land  In  controversy 
nor  the  certificate  by  virtue  of  which  It  was 
located;  for  that  was  a  league  and  labor 
donated  Hamilton  for  "losses  suffered  during 
the  Mexican  Invasion."  This  Is  a  league 
donated  "on  account  of  wounds  received  in 
the  service  of  the  late  republic  of  Texas  in 
18S6."  niat  league  and  labor  is  described, 
not  as  a  certificate,  but  as  land  already 
located.  Neither  this  land  as  a  surv^,  nor 
the  certificate  by  virtue  of  which  It  was 
located,  had  any  existence,  even  potential,  at 
the  time  the  deed  referred  to  from  Hamilton 
to  Dupree  was  made. 

But  appellee  contends  that  Isaac  D.  Hamil- 
ton, having  been  wounded  in  the  service  of 
Texas,  was  entitled  under  the  act  of  Decem- 
ber 18,  1837  (Laws  1837,  p.  03),  which  pro- 
Tides  that  "Thomas  William  Wood,  James  O. 
Nelll,"  and  others  named  In  the  act,  "and  all 
others  who  have  been  permanoitly  disabled 
by  loss  of  an  eye,  arm,  or  limb,  or  such  other 
bodily  injury  as  by  certificate  of  the  board 
of  land  commissioners  shows  his  Incapacity 
for  bodily  labor  by  wounds  received  In  the 
service  of  Texas,"  are  entitled  to  one  league 
of  land  each,  as  a  testimony  of  the  gratitude 
of  the  republic,  by  reason  of  bis  wounds  suf- 
fered In  the  service  of  his  country,  and  that 
such  right  so  conceded  him  was  a  vested  and 
existing  right  at  the  time  he  made  the  deed 
conveying  the  property  to  be  held  In  trust  for 
Maria,  and  that  the  deed,  read  In  the  light 
of  such  facts,  evinced  an  Intention  on  his 
part  to  transfer  this  right,  although  the  in- 
tentlon  is  not  directly  expressed  by  the  lan- 
guage used  in  the  Instrument  Tills  conten- 
tlim  simply  begs  the  question.  Isaac  D. 
Hamilton  was  not  one  of  the  persons  express- 
ly named  in  the  act  referred  to,  nmr  is  he 
shown  to  have  t>een  one  who  had  been  "per- 
manently disabled  l>y  loss  of  an  eye,  arm,  or 
limb."  It  must  then  appear  that  he  sustain- 
ed "such  other  tMdily  Injury  as  by  certificate 
of  the  board  of  land  commissioners  showed 
his  incapacity  for  bodily  labor  by  wounds  re- 


cdved  in  the  service  of  Texas"  before  it  can 
be  said  that  he  was  a  donee,  or  entitled  to 
the  bounty  under  the  act  referred  to.  There 
is  not  a  particle  at  evidence  tending  to  prove 
that  any  certificate  of  the  IxMird  of  land  com- 
missioners was  ever  Issued  to  or  obtained  by 
him  or  any  one  else  showing  his  incapacity 
for  bodily  Ial>or  by  wounds  received  in  the 
service  of  Texas.  It  will  not  do  to  say  that 
be  was  in  fact  Incapacitated  from  bodily  la- 
bor by  wounds  so  received,  and  therefore  ea- 
tltled  to  such  certificate;  for  the  board  of 
land  commissioners  was  by  the  act  made  the 
tribunal  to  determine  Ills  Incapacity  for 
bodily  labor  and  issue  the  certlfioate  evldoi- 
cing  such  incapacity.  And,  in  the  absence  of 
a  certificate  from  It  showing  such  Incapacity 
and  that  It  was  caused  by  wounds,  etc.,  there 
could  be  no  evidence  of  any  right  to  a  dona- 
tion of  land  under  that  act  of  the  congress  of 
the  republic.  If  Hamilton  nevtx  obtained 
such  certificate  from  such  board  before  he 
made  the  deed  to  Dupree  (If  such  facts  exist- 
ed as  would  authorize  Its  Issuance),  his  right 
to  the  bounty  of  the  republic  under  the  act 
in  question  had  terminated  by  operation  of 
law  I>efore  he  made  such  deed;  for  the  board 
of  land  commlssionerB  had,  in  effect  been 
abolished  before  that  time  (8  Tex.  Laws,  49), 
and  there  was  afterwards  no  other  board, 
trlbimai,  or  officer  authorized  under  the  law 
to  Issue  such  certificate  to  him.  Besides,  If 
the  evidence  that  Hamilton  sustained  such 
bodily  Injury  from  wounds  received  in  the 
service  of  the  republic  as  incapacitated  him 
from  bodily  labor  could  be  received  and  act- 
ed upon  by  any  other  tribunal  than  the  board 
of  land  commissioners,  for  the  purpose  of  al- 
lowing him  to  obtain  land  under  said  act  of 
the  Legislature,  no  such  incapacity  from 
such  cause  is  evidenced  by  the  record  before 
us.  It  therefore  does  not  even  appear  that 
he  was  one  of  the  class  of  persons  for  whose 
benefit  the  law  was  enacted.  If  he  was  in 
fact  one  of  the  Intended  beneficiaries  under 
the  act,  there  Is  no  evidence  before  us  tend- 
ing to  show  that  he  did  not  obtain  the  Iwunty 
In  the  manner  prescribed  by  the  statute  In 
question  by  procuring  a  certificate  from  the 
board  of  land  commissioners.  It  cannot  be 
said,  therefore,  from  the  evidence,  that  he 
was  entitled  under  the  act  of  December  18, 
1837,  to  a  league  of  land,  or,  If  he  were,  tliat 
auch  right  ever  vested  or  was  in  existence 
when  he  made  the  deed  to  Dupree  conveying 
certain  property  In  trust  for  Maria.  From 
the  undisputed  evidence,  no  other  conclusion 
can  be  reached  than  that  the  land  in  contro- 
versy is  not  Included,  either  expressly  or  by 
implication,  in  the  deed  of  January  12,  1865, 
through  which  appellee  claims. 

This  conclusion,  reached  on  tlie  first  ques- 
tion, would  pretermit  consideration  of  the 
second.  If  we  were  not  required  by  statute  to 
pass  upon  every  assignment  of  error.  It  is 
elementary  tliat  the  beneficial  donee  of  prop- 
erty cannot  take  as  a  cestui  que  trust  if  he 
is  proliiblted  from  taking  the  legal  title  to 
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that  pnqterty:  aa,  where  a  sIrtb  Is  prohibit- 
ed frooi  taking  property,  he  cannot  be  made 
a  cestui  que  trust  d  property.    Perry  on 
Tmsta,  I  66.    A  slave,  from  his  status,  was 
Incapable  of  acquiring  property  and  holding 
it  as  his  own;    for,  T^wn  its  acquisition  by 
him,  its  ownership  vested  Ipso  facto  In  his 
master.    If,  then,  Maria  was  a  slave  on  Jan- 
uary 12,  1854,  when  Hamilton  made  the  deed 
to  Dnpree,  or  In  1859,  when  Hamlltoo  died. 
It  follows  that  she  could  not  taJie  and  h<dd 
property  through  the  medium  of  a  trustee, 
and  that,  instead  of  vesting  in  her,  the  Utle 
to  the  property  vested  In  Hamilton's  heirs  upon 
his  death.    Is  the  evidence  In  the  case  such 
that  no  other  conclusicoi  can  be  reached  by 
mat  of  ordinary  intelligence  than  that  Maria 
was  a  freedwoman  when  the  deed  was  made? 
If  not,  then,  if  it  should  be  conceded  that  the 
property  In  controversy  is  included  in  the 
deed  from  Hamilton  to  Dnpree,  the  court  was 
In  error  In  peranptorlly  instructing  a  verdict 
tot  the  Nona  Mills  Company,  unless  the  evi- 
dence iq>on  the  Issue  of  limitation  was  such 
as  to  warrant  snch  an  instruction.    Maria 
was  a  negress,  and,  if  free,  had  formerly  be- 
longed to  Hamilton.    She  lived  with  and  was 
kept  by  htm  as  his  concubine,  a  use  not  in- 
frequently made  by  the  white  master  of  bis 
negro  slave.    She  was  recognized  in  the  city 
where  they  lived  as  his  slave,  and  Inven- 
toried by  his  administrator  after  bis  death 
among  the  assets  of  his  estate.    The  state- 
ment by  him  in  his  deed  to  Dnpree  that  she 
was  a  freedwoman.  If  evidence  at  all  of  tiie 
fact,  is.  In  view  of  the  then  policy  of  the 
state  of  Texas,  declared  by  her  Constitution 
and  laws,  of  little  cogency.    Under  such  laws, 
free  negroes  were  prohibited  from  coming  in- 
to the  state;    If  they  came  and  remained, 
they  were,  mider  the  law,  made  slaves.    They 
were  allowed  to  choose  their  master,  and 
were  not  subject  to  sale  under  execution  for 
bis  antecedent  debts.    If  they  did  not  elect 
to  be  slaves  l^  cboosing  a  master,  they  were 
oondemned  and  sold  into  slavery  by  due  pro- 
cess of  law.    A  master  was  prohibited  from 
manumitting  his  slave,  unless  at  the  time  of 
the  manumission  be  made  provision  for  the 
removal  of  the  slave  out  of  the  state.    See 
Const  1815  (Hart  Dig.  76;  Oldb.  &  W.  Dig. 
p.  28).  art  8;  Hart  Dig.  pp.  776-786,  37;  Oldb. 
&  W.  Dig.  pp.  225,  296;   Purvis  v.  Sherrod, 
12  Tex.  140;    Hunt  v.  White,  24  Tex.  648; 
Philleo  V.  HolUday,  2*  Tex.  38.    Therefore 
It  cannot  be  said  from  the  evidence  as  a  mat- 
ter of  law  that  Maria  was  a  freedwoman; 
but  on  the  contrary,  it  would  rather  seem 
that  she  was  not 

This  brings  us  to  a  consideration  of  wheth- 
er the  evidence  upon  the  issue  of  llmltatioDs 
is  such  as  authorised  the  ooort  to  peremp- 
torily instruct  a  verdict  for  the  appellee. 
Unless  it  Is  such  that  no  other  conclusion  can 
be  reached  by  a  man  of  ordinary  Intelligence 
than  that  the  Nona  Mills  Company  establish- 
ed title  to  the  land  In  controversy  by  llmita- 
tloo,  sncb  peremptory  charge  was  unwarrant- 


ed. The  burden  of  proving  such  title  waa 
upon  plaintiff,  the  Nona  Mills  Company,  wba 
pleaded  it  as  a  ground  for  recovery  In  this 
action.  It  would  take  the  clearest  and  most 
cogent  evidence  to  so  establish  every  essential 
ingredient  of  such  a  title  as  would  authorize 
the  court  to  take  the  case  from  the  jury  upon- 
the  ground  that  title  by  It  was  shown  as  a 
matter  of  law.  We  have  considered  fully  the 
evidence  upon  the  issue,  and  must  say  that 
It  is  not  of  such  force  and  oogency  as  to  au- 
thorize such  peremptory  instruction.  The 
only  doubt  we  have  in  regard  to  it  is  as  to 
whether  a  peremptory .  Instruction  on  such 
issue  should  not  have  been  given  in  favor  of 
the  appellants.  This  doubt  however,  pre- 
cludes us,  oD  reversing  the  Judgment  of  the 
district  court  from  rendering  Judgment  for 
appellants,  as  we  are  asked  by  than  to  do. 

For  reason  of  the  error  of  the  court  In 
peremptorily  instructing  the  verdict  upon 
which  the  judgment  was  rendered,  such  Judg- 
ment Is  reversed,  and  the  cause  remanded 
for  a  new  trial  in  accordance  with  the  law 
as  expressed  in  this  opinion. 

Beversed  and  remanded. 

On  Rehearing. 

It  is  bislsted  by  the  appellants  in  this  mo- 
tion that  having  reversed  the  Judgment  of 
the  district  court  under  the  undisputed  evi- 
dence Judgment  should  have  been  rendered 
by  this  court  in  their  favor;  and  it  is  for 
the  purpose  of  demonstrating  that  we  were 
in  error  in  not  rendering  Judgment  for  them, 
and  of  Inducing  us  to  render  it  on  rehearing, 
that  this  motion  Is  made.  In  the  original' 
opinion  It  was  so  clearly  demonstrated  that 
the  title  to  the  land  is  In  the  appellants  as 
heirs  of  the  original  grantee,  I.  D.  Hamilton 
(unless  divested  under  the  statute  of  limita- 
tion), that  DO  motion  for  a  rehearing  has  been- 
made  by  appellee.  In  that  opinion  it  was  ob- 
served that  the  only  doubt  entertained  by  this 
court  upon  the  prc^riety  of  the  trial  court's- 
giving  a  peremptory  Instruction  on  the  issue 
of  limitation  was  whether  such  an  instruction 
should  not  have  been  given  In  appellants' 
favor,  and  that  such  doubt  precluded  us  from 
rendering  Judgment  for  them.  Entertaining 
such  doubt,  we  deemed  It  improper.  In  view 
of  another  trial,  to  recite  and  discuss  the 
testimony  upon  such  issue.  But  in  order 
to  pass  upon  this  motion,  we  have  more 
thoroughly  considered  the  evidence  and  the 
law  regarding  It  and  from  such  consideration 
have  reached  the  conclusion  that  it  presents 
a  question  of  law,  rather  than  of  fact,  which 
it  is  oar  duty  to  Anally  ~3e{iernalne  on  thia 
appeal. 

It  has  been  seen  from  our  statement  of 
the  case  that  in  addition  to  its  claim  ef  a 
record  title,  the  Nona  Mills  Company  as- 
serted title  to  the  land  in  controversy  by 
virtue  of  the  three,  five,  and  ten  year  stat- 
utes of  limitation.  To  sustain  its  pleas  of 
llmltutiou  the  Nona  Hills  Company  relied 
upon  the  possession  of  one  Warreu  Browu 
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and  of  Warren  MIIIb,  to  wbMn  the  former 
transferred  audi  right  of  possession  as  be 
may  have  had.  The  evidence  as  to  snch 
occupancy  is  snbstantlally  as  follows:  In 
the  latter  part  of  1800  or  the  early  pert  of 
1891  Warren  Brown  bought  an  Improvement, 
consisting  of  a  house  and  a  plot  of  ground 
on  the  survey,  whldi  was  known  as  the  "Wor- 
dlne  Improvement,"  and  at  the  same  time 
took  possession  of  It  He  lived  there  three 
years,  during  which  time  he  was  engaged  in 
hunting  bear  and  other  wild  anlmnls,  whidi 
seem  to  have  been  abundant  In  the  Big  Thick- 
et where  the  survey  was  located.  During 
his  occupancy  Mr.  Ferguson,  a  bookkeeper 
in  the  store  of  the  Warner  Mills  Oompany, 
found  him  on  the  premises,  when,  as  Is  testi- 
fied by  Brown,  this  conversation  occurred 
between  them :  "He  [Ferguson]  asked  me 
if  I  had  bought  It,  and  I  said  Tes' ;  and  he 
asked  me  if  I  expected  to  live  there,  and  I 
told  blm,  'Yes,  that  I  expected  to  stay  there, 
and  try  to  hold  160  acres  of  the  land.'  And 
be  said  they  had  bought  it,  and  'we  would  like 
to  get  you  to  sign  a  lease,  or  come  to  some 
obligation  about  it';  and  I  first  told  talm  I 
would  not  do  It;  and  I  said,  'I  don't  know 
whether  I  will  stay  out  limitation  there  or 
not,'  and  he  said,  'Well,  stay  there  for  us, 
and  we  will  give  you  160  acres  of  the  land,' 
and  I  said,  'I  don't  know  that  I  am  able  to 
stay  there  or  not.'  I  was  bear  hunting  then, 
and  hunting  varmints  for  a  living,  and  I 
stayed  where  they  were  thickest  And  he 
said,  'If  you  will  stay  there,  I  will  help  yon 
stay  there,  and  see  tbat  you  don't  starve  to 
death.'  and  I  agreed  to  stay,  and  stayed  until 
1  let  Warren  Mills  have  It"  He  then  testi- 
fied that  be  stayed  there  three  years,  when 
he  sold  to  Warren  Mills.  As  to  what 
be  told  Warren  Mills  at  the  time  he  sold 
to  him,  be  testified  as  follows :  "I  told  blm 
I  was  staying  there  for  160  acres  of  land,  and 
I  told  him,  if  he  wanted  to  take  my  claim — 
I  had  borrowed  |20  from  him — and  that  If 
he  wanted  to  take  my  claim  for  what  was 
In  It  be  could  do  so,  that  I  had  bought  an- 
other home,  and  he  agreed  to  do  it,  and  did 
do  so."  Warren  Mills  took  possession  at  the 
time  of  the  Improvement  that  Brown  had 
bought  from  Wordine,  and  has  remained  in 
Buch  possession  ever  since.  When  Brown 
was  asked  where  he  went  when  he  moved 
from  the  place,  be  answered:  "Well,  that 
sorter  hits  me  back  on  the  trail.  I  have 
moved  so  much  I  can't  keep  np  with  It  Let 
me  see  where  I  did  go  to.  I  went  to  where 
I  am  living  now  on  my  father's  old  home. 
No,  sir;  I  went  to  where  L.  P.  Wright  Is 
living.  *  *  *  It  was  right  In  the  last  of 
1883  or  the  first  of  1894  I  could  not  tell 
you  what  day,  and  can't  tell  Just  exactly 
when."  He  also  testified  that  he  bought  the 
improvement  not  for  the  Nona  Mills  Com- 
pany, but  for  himself,  and  that  It  was  his 
intention  to  try  to  hold  It  as  a  home,  and 
that  he  never  changed  such  intention  until 
he  sold  to  Mills.    He  then  testified:    "The 


land  was  not  worth  anything  but  to  raise 
wildcats  on,  and  160  acres  was  all  I  could 
handle,  and  ttiey  said  they  would  give  me 
IGO  acres."  Besides,  the  record  discloses  the 
following  questions  to,  and  answers  of,  the 
witness:  "Q.  You  were  to  look  after  the 
balance  of  the  survey  outside  of  the  160 
acres?  A.  Yee,  sir.  Q.  Yon  were  claiming 
160  acres  there,  including  the  Improvements, 
and  you  were  looking  out  for  them  for  the 
balance  of  the  survey?  A.  They  were  looking 
ont  for  themselves.  At  the  time  I  was  Jnst 
staying  there.  They  asked  me  to  stay  there 
and  we  would  have  no  trouble;  tbat  they 
would  give  me  100  acres  Just  to  stay  there. 
That  was  the  talk  between  me  and  Ferguson. 
He  was  Just  a  bot^keeper,  and  running  the 
store  for  the  company.  Q.  Is  it  not  a  fact 
that  you  stated  to  Ferguson  that  you  settled 
there,  and  bought  ont  Wordine's  claim,  who 
was  claiming  160  acres  of  that  land,  and  that 
you  had  settled  tbere^  claiming  this  land, 
and  that  all  you  wanted  was  yonr  160  acres, 
and  he  agreed  to  let  you  have  the  160  acres 
you  were  claiming?  A.  Why,  yes ;  he  agreed 
to  let  me  have  the  160  acres.  Q.  Is  that  not  the 
snm  and  substance  of  the  agreement  betweoi 
yon?  A.  Well,  no;  It  is  not  He  made  some 
remarks  to  me  about  signing  a  lease,  and  I 
told  him  I  would  not  do  it;  tbat  I  didnt 
know  whether  I  Tvould  stay  there  or  not — 
something  like  tbat  Q.  Yon  never  did  sign 
the  lease?  A.  No.  sir;  never  did  sign  the 
leasa  •  •  •  Q.  Is  it  true  that  Mr.  Fergu- 
son, who  was  a  bookkeeper,  that  yon  bad 
your  first  conversation  with  him,  and  he 
agreed  with  you.  In  that  conversation,  that 
the  Nona  Mills  Company  would  concede  yon 
160  acres  surroimdlng  your  improvement  as 
claimed  by  yon,  if  you  would  look  after  the 
balance  of  the  survey  for  thelu?  A.  Yes, 
sir;  tbat  is  what  was  said  I>etween  me  and 
Louis  Ferguson.  Q.  Now,  then,  Mr.  Brown, 
in  that  same  conversation,  did  Mr.  Ferguscm 
tell  you  that  he  would  make  you  a  deed  to 
the  160  acres  at  any  time  tbat  yon  might 
require  It  or  request  It  of  the  company?  A. 
No,  sir;  be  did  not  Q.  When  was  he  to 
make  the  deed  to  the  160  acres?  A.  He  said 
when  I  stayed  my  time  out  Five  years  is 
what  he  said,"  While  this  is  not  a  statement 
of  all  the  witness'  testimony,  it  unbraces 
fully  the  snbstance  ot  It 

Warren  Mills  testified  tbat  he  bought  tlie 
place  from  Brown  in  1894,  and  that  when  be 
bought  the  place  from  him,  Brown  told  him 
that  the  Nona  Mills  Company  had  agreed  to 
give  lilm  a  deed,  and  tliat  he  (Mills)  could 
take  his  possession  and  get  it  himself,  and 
that  be  (Brown)  would  give  him  the  whole 
thing  for  $20,  which  he  was  owing  liim. 
Among  others,  the  following  questions  to  and 
answers  of  Mills  appear  In  the  record :  "Q. 
Did  he  (Brown)  say  what  he  was  to  do  In 
consideration  of  the  Nona  Mills  Oompany 
giving  him  a  deed?  A.  He  said  he  was  to 
hold  possession  there.  Q.  Possession  ot  the 
survey?    A.  Yes,  sir.    Q.  Looking  ntttr  ths 
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•marYvyJ  A.  He  dldnt  say  be  was  to  look 
after  It  Q.  The  whole  posaesslon  of  the 
surrey  T  A.  That  Is  what  he  said.  Q.  Did 
yoa  agree  to  do  that?  A.  Why,  I  bought  the 
place,  and  told  blm  I  would  take  his  claim 
for  the  $20  that  be  owed  me.  *  •  *  Q. 
After  yon  brought  the  suit  against  the  Nona 
Mills  Company  for  160  acres — ^before  bringing 
the  salt — did  you  make  a  request  of  them  to 
give  yon  a  deed  to  the  100  acres?  A.  Not  a 
thing.  I  was  afraid  to.  It  was  all  onequaL 
Q.  Why  was  It?  A.  I  had  no  showing.  I 
was  holding  under  the  same  that  Brown 
iraa.  I  bought  his  claim  and  rights.  *  *  * 
Q.  While  you  were  living  on  that  place  and 
-claiming  It  for  youiself,  you  afterwards 
brought  suit  against  t^e  Nona  Mills  Company 
for  the  title  of  that  160  acres  on  the  ground 
of  your  adverse  possession,  your  ten-year 
limitation?  A.  Tea,  sir.  Q.  That  was  the 
ground  yon  brought  suit  on?  A.  Tes,  sir. 
Q.  Did  you  ever,  after  your  purchase  from 
Brown,  have  any  agreement  with  the  Nona 
Mills  Company  about  the  land  up  to  the  time 
yon  saw  Judge  Cruse?  A.  Right  after  I 
t>onght  the  place,  a  year  or  two,  such  matter, 
I  was  up  there,  and  the  bookkeeper  (I  don't 
know  whether  he  was  Interested  In  the 
possession  or  not)  he  was  talking  about  me 
buying  Brown  out,  and  said.  They  will  give 
It  to  yon  just  the  same  as  they  would  Brown.' 
And  I  told  him  that  was  all  right  If  they 
would,  and  he  said  he  would  see  them,  and  I 
believe,  to  the  best  of  my  recollection,  that  he 
said  he  would  let  me  know  If  they  would 
not.  Q.  Did  he  ever  let  yon  know?  A.  He 
never  said  anything  more  to  me,  or  me  to 
him.  *  *  •  Q.  Did  you  ever  have  an 
agreement  here  signed  by  the  Nona  Mills 
Company?  A.  Why,  I  did  after  he  found 
out  the  circumstances.  They  gave  me  a 
claim  for  160  acres  of  the  land.  Q.  You  bad 
an  agreement  signed  by  W.  W.  Cruse?  A. 
Yes,  sir.  Q.  Who  wrote  it?  A.  He  wrote 
It  Q.  Wrote  it  and  signed  it  himself?  A. 
Yes,  sir." 

W.  W.  Gmse^  who  testified  as  a  witness  In 
the  case,  swore  that  be  never  signed  any 
agreement  at  all.  However,  the  following 
agreement,  which  was  the  basis  of  the  judg- 
ment in  a  suit  of  the  style  find  nunAer  dis- 
closed by  such  agreement,  viz:  "Warren 
Mills  V.  Nona  Mills  Co.  et  al.  No.  774.  In 
the  District  Court  of  Hardin  County,  Texas, 
It  is  hereby  agreed  between  the  plaintiff  and 
defendant  In  the  above  entitled  and  numbered 
cause,  for  all  purposes  of  said  cause,  as  fol- 
lows, to  wit:  (1)  That  the  defendant,  the 
Nona  Mills  Company,  have  a  complete  title 
to  the  land  in  controversy,  unless  defeated  by 
ttie  plaintiff's  claim  under  the  t»i-year  stat- 
ute of  Umitati(Hi  of  the  state  of  Texas.  (2) 
It  Is  further  agreed.  In  the  event  the  plaintiff 
recovers  final  judgment  in  this  cause,  that  the 
plaintiff  have  tlie  right  to  survey  out  160 
acres,  to  Include  bis  Improvements,  provid- 
ed the  same  Is  to  be  taken  In  a  rectangular 
shape  to  include  the  same^  two  of  the  sides 


of  which  rectangle  shall  not  be  more  than 
double  the  length  of  the  other  two  sides. 
B.  L.  Ayoock,  Attorney  for  Plff.  Ford, 
Ford  ft  Cruse,  Nail  &  Dies,  Greer  ft  Minor, 
Attorneys  for  Defendante" —  was  Introduced 
tn  evidence.  The  attorn^  for  the  Nona 
Mills  Company  who  drafted  the  agreement 
testified  that  it  was  altered  into  not  long 
after  the  suit  was  filed,  and  that  at  the 
time  be  had  never  heard  of  the  agreement 
under  which  Warrm  Mills  said  that  he 
had  possession  of  the  land;  that  after 
It  was  entered  into  he  heard  for  the 
first  time  of  the  statement  of  Warren  Mills 
to  Judge  Cruse,  and  that  when  he  beard  of 
that  statement  he  concurred  in  the  view  that, 
as  the  Nona  Mills  Company  had  promised  to 
let  him  (Mills)  have  160  acres  of  the  land, 
he  ought  to  have  It 

Another  witness  testified  that  before  the 
judgment  was  rendered  in  the  case,  the 
style  of  which  appears  in  the  above  agree- 
ment, Warren  Mills  stated  to  him  that  he 
had  bought  out  the  claim  of  Warren  Brown, 
and  thought  he  was  entitled  to  100  acres; 
that  Brown  told  him  that  there  was  some 
kind  of  an  understanding  between  Ferguson, 
who  represented  the  Nona  Mills  Company, 
and  him ;  that  he  went  into  possession  of 
the  property  claiming  it  as  his  own,  and 
never  recognized  the  Nona  Mills  Company  at 
all,  or  that  they  had  anything  to  do  with 
his  claim ;  that  he  did  not  go  into  possession 
as  a  tenant  of  the  Nona  Mills  Company,  nor 
had  he  ever  held  possession  or  made  any 
agreement  with  them  at  all;  that  he  was  not 
claiming  as  the  tenant  of  the  Nona  Mills 
Company,  nor  of  any  other  person,  but  was 
claiming  It  as  his  own. 

As  is  shown  by  the  original  opinion,  the 
deeds  under  which  the  Nona  Mills  Company 
claims  the  property  in  controversy  were  duly 
recorded.  The  evidence  shows  that  the  com- 
pany paid  all  the  taxes  due  thereon  during 
the  period  extending  from  the  time  Brown 
went  Into  possession  until  this  suit  was  filed. 
The  foregoing  statement  of  the  evidence  up- 
on the  Issues  of  limitation  is  as  favorable  to 
the  Nona  Mills  Company  as  can  be  made  from 
the  record.  It  is  hardly  necessary  to  ob- 
serve, In  view  of  the  evidence  discussed  In 
the  original  opinion,  that  the  appellee  can- 
not hold  the  land  under  the  three-year  stat- 
ute; for  ita  chain  of  title  does  not  emanate 
and  extend  to  the  mills  company  from  the 
sovereignty  of  the  soil. 

In  considering  whether  the  evidence  tends 
to  show  acquisition  of  title  by  the  company 
under  either  the  five  or  ten  year  statute  to 
the  survey  in  cMitroversy,  we  deem  It  Im- 
proper to  Intimate  an  c^Inlon  on  the  ques- 
tion as  to  whether  Warren  MUIs  can  hold 
as  against  the  appellanta,  who  are  heirs  of 
Hamilton,  the  160  acres  ot  the  survey  claim- 
ed by  him,  for  the  obvious  reasons  that  a 
suit  is  pending  between  such  parties  involv- 
ing the  very  question,  and  the  Nona  Mills 
Company,  having  agreed  to  a  judgment  in 
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Warren  Mills'  favor  for  ao  much  of  the  land, 
would  not  be  at  all  benefited  If  it  abould 
be  beld  tbat  tbere  Is  an  oatstandlng  title  In 
Warren  Mills  to  tbe  extent  of  100  acres  of 
tbe  surrey.  Tberefore  tbe  160  acres  involv- 
ed In  the  suit  between  Mills  and  appellants 
will,  as  far  as  possible,  be  left  out  ot  view, 
and  our  consideration  oonfined  to  the  question 
whether  tbe  Nona  Mllla  Company  acquired,  by 
either  tbe  five  or  ten  year  statute,  through 
the  occupancy  ot  Brown  and  Mills,  title  to 
tbe  remainder  of  tbe  one-third  league  survey. 
It  will  be  observed  from  the  testimony  that 
Mills  obtained  possession  of  some  improve- 
ments made  on  tbe  survey  t^  Wordlne,  who 
was  a  squatter,  and  asserted  no  claim  or  title 
to  tbe  land,  by  purchasing  tbem  from  blm. 
And  It  was  some  time  afterwards  when  be 
conceived  the  idea  of  acquiring  title  to  160 
acres,  so  as  to  Include  the  improvements,  by 
limitations.  Whether  a  man  can  acquire 
title  by  Umltatlmis  to  160  acres  of  another's 
property  by  simply  entering  a  house  built 
on  it  by  «noth«>r  and  hunting  bear  and  ver- 
min In  the  county  around  it  for  any  period 
of  time,  though  he  makes  the  bouse  his  home, 
Is  a  question  we  need  not  determine.  How- 
ever, If  he  can,  he  may  well  be  deemed  as 
mighty  a  hunter  before  the  law  as  NImrod 
was  before  tbe  Lord.  This  is  all  Brown  did, 
BO  far  as  the  evidence  discloses.  While  be 
was  engaged  In  this  pursuit,  one  Ferguson  In- 
formed him  that  tbe  Nona  Mills  Company 
owned  the  survey,  and  endeavored  to  get  him 
to  sign  a  lease  or  acknowledgment  of  tenure 
for  the  company,  which  be  refused  to  do, 
telling  Mr.  Ferguson  that  be  was  claiming 
100  acres,  and  trying  to  get  it  by  limitation. 
Let  It  be  conceded  that  these  negotiations  be- 
tween Brown  and  Ferguson  culminated  In  a 
verbal  agreement  between  them  that  Brown 
should  have  160  acres  of  tbe  land  if  he  would 
stay  there  five  years  and  look  after  tbe  land 
for  the  Nona  Mills  Company,  what  did  such 
an  agreement  amount  to?  It  was  an  agree- 
ment to  convey  land  of  tbe  Nona  Mills 
Company  by  Ferguson  In  consideration  of 
an  agreement  on  the  part  of  Brown  to  do 
something  that  would  take  him  five  years 
to  perform.  If  it  should  be  conceded  that 
Ferguson  was  authorized  by  the  Nona  Mills 
Company  to  make  such  an  agreement,  it 
would  bind  nobody,  because  within  the  stat- 
ute of  frauds.  But  there  Is  no  evidence  tend- 
ing to  show  that  Ferguson  was  authorized  by 
the  company  to  make  any  such  an  agreement ; 
for  certainly,  in  tbe  absence  of  evidence,  it 
cannot  l>e  implied  that  a  bookkeeper  of  a 
corporation  has  authority  to  make  a  contract 
binding  It  to  convey  lands  which  it  claims  to 
own.  Nor  does  it  appear  from  tbe  evidence 
that  the  Ncma  Mills  Company  ever  ratified  said 
contract  or  did  anything  that  would  estop  it 


from  saying  that  such  a  contract  was  not 
made  by  it  through  Fergus<m  as  its  agent. 

But,  let  it  be  assumed  that  such  a  con- 
tract was  made  and  that  it  was  valid  and 
bound  both  the  Ncma  Mills  Company  and 
Brown  to  the  performance  of  its  terms;  it 
was  of  such  a  nature  that  It  could  not  be  as- 
signed by  Brown  without  the  craisent  of  tbe 
Nona  Mills  Company.  And  tbere  is  not  a  par- 
ticle of  evidence  tending  to  show  that  the  com- 
pany assented  to  Brown's  transferring  it  to- 
Warren  Mills,  or  that  the  company  ever  rati- 
fied such  assignment,  or  regarded  Mills  as 
standing  in  Brown's  shoes.  Therefore,  it  can- 
not be  said,  even  if  Brown  was,  that  MI11» 
was,  tbe  tenant  of  the  company  after  Brown 
assigned  to  blm.  Bu^  concede  all  of  tbese- 
things;  tbere  is  no  evidence  whatever  tend- 
ing to  show,  while  in  possesslm  and  claim- 
ing tbe  160  acres,  that  either  Brown  or  Mills- 
claimed  to  hold  possession  of  the  entire  sur- 
vey for  the  Nona  Mills  Company,  or  even 
"looked  after  it"  for  tbe  company.  Wbll» 
each  claimed  for  himself,  while  in  posses- 
sion, 100  acres,  neither  claimed  to  be  in  poo- 
sesslon  of  the  entire  survey,  or  any  part  of 
it,  as  a  tenant  of  the  company,  or  did  any 
act  from  which  a  holding  or  possession  of 
the  survey  as  Its  tenant  could  be  inferred. 
In  fact,  the  acts  of  each  were  all  tbe  way 
through  inconsistent  with  the  idea  of  ancta 
tenancy,  or  any  claim  by  the  occupant  beyond 
the  100  acres.  In  short,  there  was  a  total' 
absence  of  testimony  tending  to  prove  any 
of  the  essential  facts  necessary  to  vest  title 
to  any  part  of  the  survey  in  tbe  Nona  Mille 
Company  by  either  the  five  or  ten  year  stat- 
ute. 

It  is  admitted  by  tbe  interveners  that  their 
co-appellants,  Wright,  Chester,  and  Roberts, 
are,  as  against  them,  entitled  to  recover  tbe 
100  acres  claimed  by  them  out  of  tbe  surv^. 
Therefore,  It  appearing  from  tbe  record  that 
tbe  case  was  fully  developed  on  the  trial  In 
tbe  district  court  upon  the  issues  of  limita- 
tion, and  it  not  being  necessary  to  remand 
tbe  case  for  the  purpose  of  determining  any 
other  facta,  it  becomes  our  duty  to  set  aside 
our  Judgment  remanding  tbe  cause  to  tbe 
district  court  for  another  trial  and  to  render 
such  Judgment  as  should  have  been  rendered 
there.  Wherefore  the  motion  is  granted  and 
Judgment  Is  here  rendered  in  favor  of  the  ap- 
pellants Wright,  Chester,  and  Roberts,  against 
the  appellee,  the  Nona  Mills  Company,  and 
tbe  appellant  interveners,  for  the  160  acres 
described  in  their  answer,  and  in  favor  of  the 
interveners  for  all  the  other  part  of  the  one- 
third  league  survey  sued  for.  However,  this 
Judgment  shall  not  be  so  construed  as  to  In 
any  way  affect  the  suit  pending  between  in- 
terveners and  Warren  Mills  for  tbe  100  acres 
of  the  survey  claimed  by  blm. 

Reversed  and  rendered  for  appellants. 
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CITY  or  PARIS  T.  OABINESS. 

<Coart  «t  Civil   Appeals  of   Texas.    Dec.   22, 
1906.) 

1.  MXTNIOIFAI.  COSPOKATIOnS  —  OlTIOEBB  — 
POLIOX  —  REMOVAI.  —  RBCOVKBT  07  Sai.- 
ABY. 

A  petition  sileged  that  on  a  certain  day,  at 
■a  regular  session  of  defendant's  city  council, 
plaintiff  was  appointed  policeman ;  that  he 
entered  on  his  dnties  the  following  day ;  that 
he  performed  hia  duties  uatit  a  certain  day, 
when,  without  any  fault  on  bis  part,  and  with- 
out dtarges,  notice,  or  trial,  the  city  marshal, 
without  authority,  dismissed  him ;  that  under 
the  Constitution  and  laws,  the  tenure  of  his 
ofSce  was  two  years ;  that  he  had  continuously 
held  himself  ready  to  perform  the  dnties  of 
Us  office,  hut  his  name  had  been  stricken  from  the 
roll,  and  his  salary  not  paid ;  that  no  authority 
was  Tested  in  the  city  marshal  to  discharge 
him,  bat  sach  authority  was  in  the  city  oonndl 
alone.  Plaintiff  sought  to  recover  salary.  Held 
that,  though  the  complaint  did  not  fully  state 
the  city's  knowledge  of  plaintiff's  discharge, 
it  was  sufficient 

■2.  IdiaTATioN  OF  AanoNB  —  Acobttai.  or 
Rioin  or  Action  —  Irbtalucentb  or  Sai- 

ABT. 

Where  a  policeman's  salary  accrued  each 
month,  and  after  an  attempted  discharge  he 
brought  suit  to  recover  salary  thereafter  accru- 
ing, limitations  would  run  against  each  month's 
salary  after  it  was  due,  and  not  from  the  time 
of  the  dis<diarge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Limitation  of  Actions,  {  283.] 

&   PLXADING— DElnTBBKB— ElXCBFTIONB. 

After  a  demurrer  was  sustained  to  defend- 
ant's answer,  defendant,  having  duly  excepted 
to  the  ruling,  did  not  abandon  defenses  con- 
tained in  the  answer  by  filing  a  second  plead- 
ing, which  it  termed  a  "second  amended  orig- 
inal answer,"  omitting  defenses  stated  in  the 
first  answer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  89,  Pleading,  |  1402.] 

A.  MunioiPAL  Cobpobahonb  —  Pouoi  — 
Appointment  —  Authobitt  or  Citt. 

A  provision  in  a  dty  charter,  granting  its 
council  authority  to  appoint  policemen  and  pre- 
scribe their  duties  and  compensation,  was  self- 
executing,  and  required  no  resolution  or  ordi- 
nance to  ntake  it  effective. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  {  488.] 

B.  Samb— Policemen— Compensation. 

Mere  irregularities  in  proceedings  by  which 
*  policeman  was  appointed  cannot  be  taken 
advantage  of  by  the  eit7  to  defeat  his  right 
to  recover  salary. 

?^„^S**-~F">^  '^^  ^  point'  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  8S  488,  510.] 

•6.  Same— Dk  Jube  Ofpicebs. 

Where  a  policeman  qualified,  entered  on 
Us  dnties,  was  recognized  under  the  appoint- 
ment, and  his  salarj;  paid  by  the  city  for  three 
months  without  objection  to  the  legality  of 
his  appointment,  he  became  an  officer  de  jure, 
and  was  entitled  to  hold  the  office  for  the 
term  of  two  years  pertaining  thereto. 

[Kd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  S  488.] 

7.    SAHB— RlMOVAL. 

Under  Const  art  16,  i  30,  limiting  terms 
of  office  not  otherwise  fixed  to  two  years,  and 
which  has  been  construed  to  fix  such  terms 
subject  to  the  provision  of  removal  for  cause, 
a  contract  by  a  city  with  a  policeman,  in 
consideration  of  his  appointment,  that  either 
the  city  marshal  or  the  city  council  might 
•discharge  him  without  notice  or  cause  at  any 
'timet  was  against  public  policy,  and  void. 


&  SAHB— COKPKNBATION— AcnONB. 

Plaintiff  was  appointed  policeman  by,  de- 
fendant city  council,  and  qualified,  and  his 
name  appeared  on  the  pay  roil  at  a  fixed 
salary,  and  he  was  paid  for  three  months. 
The  charter  made  the  dtv  marshal  ex  officio 
chief  of  police,  and,  on  his  discharging  plain- 
tiff, plaintiff  protested  and  tendered  his  further 
services,  bnt  his  name  was  stricken  from  the 
pay  roll.  Held,  that  the  dty  had  ratified  the 
action  of  the  marshal,  and,  having  knowledge 
of  plaintiff's  discbarge,  it  was  not  essential 
that  he  should  notify  it  in  any  other  manner 
that  he  was  ready  to  proceed  in  the  performance 
of  his  duties,  or  demand  payment 

9.  Same — Abandonment  of  Oftick. 

Where,  after  there  had  been  an  attempted 
disdiarge  of  plaintiff  from  his  office  as  police- 
man, a  constable  of  a  prednct  duly  appointed 
plaintiff  in  writing  as  his  deputy,  plaintiff,  by 
accepting  the  appointment  and  qualifying  by 
taking  the  oath  of  office,  abandoned  the  office 
of  policeman. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Munidpal  Corporations,  {  513.J 

10.  Limitation   of   Actions  —  Aoobual  or 
Right  of  Action  —  Saiabt. 

In  an  action  by  a  policeman  for  salary  due 
under  his  contract  of  employment,  the  salary 
for  a  current  month  would  not  become  due 
until  the  Ist  day  of  the  month  following,  and 
limitations  would  run  only  from  the  time  it 
was  due. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig, 
vol.  38.  Limitation  of  Actions,  {  283.] 

Appeal  from  District  Court,  Lamar  Coun- 
ty ;  T.  D.  Montrose,  Jndge. 

Action  by  Oeorge  Cablneas  against  the  city 
of  Paris.  From  a  Judgment  for  plalntitr, 
defendant  appeals.    Reformed  and  affirmed. 

£dgar  Wright,  for  appellant  Dudley  & 
Dudley,  for  appellee. 

TALBOT,  J.  The  appellee,  Cablness,  sued 
appellant,  tbe  city  of  Paris,  to  recover  the 
Bum  of  $1,200,  alleged  to  be  a  balance  due 
him  as  salary  for  his  services  as  policeman. 
The  allegations  of  tbe  petition,  necessary  to 
state,  are  that,  on  tbe  27tb  day  of  April, 
1903,  at  a  reg^ular  session  of  appellant's  city 
council,  appellee  was  elected  or  appointed  to 
tbe  offlce  of  policeman  of  said  city ;  that  ap- 
pellee took  the  oath  of  office,  qualified,  and 
entered  upon  the  duties  of  bis  office  April 
28,  1903:  that,  prior  to  bis  election  or  ap- 
pointment, appellant's  city  council,  under  the 
provisions  of  Its  charter,  bad  fixed  tbe  salary 
of  each  policeman  at  $60  per  month  payable 
monthly ;  that  appellee  performed  tbe  du- 
ties of  policeman  under  bis  appointment  for 
appellant  from  tbe  date  of  said  appointment 
until  tbe  1st  day  of  August,  1903,  when, 
without  any  fault  on  his  part  or  for  any  le- 
gal cause  whatever,  and  without  any  charges 
having  been  preferred  against  bim,  and  with- 
out notice,  hearing,  or  trial,  one  O.  M.  Mln- 
ton,  then  the  city  marshal  of  appellant,  with- 
out authority  of  law,  discharged  and  dis- 
missed appellee  from  said  office,  and  there- 
after persistently  refused  to  allow  bim  to 
perform  any  duties  as  police  officer;  that, 
under  the  Constitution  and  laws  of  this  state, 
tbe  tenure  of  appellee's  office  was  two  years ; 
that  since  bis  attempted  discbarge  be  has 
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eontinnonsly  held  himself  ready  to  perform 
any  of  the  duties  of  said  office,  and  any  duty 
assigned  him  as  such  officer,  but  that  he  has 
been  persistently  refnsed  assignment  to  duty, 
his  name  stricken  from  the  roll  of  police- 
men, and,  although  due,  appellant  bas  failed 
and  refused  to  pay  his  salary.  It  was  fur- 
ther alleged,  in  effect,  that  no  authority  was 
vested  in  the  city  marshal  of  appellant  by 
virtue  of  his  office  to  discharge  appellee  from 
office,  nor  had  any  such  authority  been  con- 
ferred upon  him  by  the  city  council  of  ap- 
pellant, but  that  such  power  resided  alone 
In  said  city  conncil  and  had  not,  by  such 
council,  been  exercised.  Defendant,  by  its 
original  answer,  which  Is  copied  in  the  tran- 
script, among  other  things,  alleged,  in  sub- 
stance, that  appellant  had  never,  by  Its  city 
council,  passed  any  ordinance  or  resolution 
making  effective  the  powers  granted  it  by 
certain  sections  of  its  charto:  in  regard  to 
the  creation  of  a  police  department  or  the 
appointment  of'  policemen,  nor  had  the  du- 
ties or  term  of  office  of  such  officers  been 
prescribed,  and  that  they  were  subject  to 
removal  at  will  and  without  notice;  that,  by 
virtue  of  the  provisions  of  its  charter.  Its 
city  council  duly  passed  and  adopted  rules 
of  order  for  its  government  when  in  session, 
and  that,  in  the  appointment  of  appellee  to 
the  office  of  policeman,  the  requirements  of 
the  rules  which  had  been  adopted,  prescrib- 
ing the  method  and  procedure  of  making 
such  appointment,  had  not  been  observed; 
that,  in  consideration  of  his  appointment  as 
policeman,  the  plaintiff  contracted  and  agreed 
with  the  dty  marshal  and  the  city  council 
of  appellant  that  either  the  city  marshal  or 
the  said  city  council  might  discharge  appel- 
lee without  notice  and  with  or  without  cause 
at  any  time  either  saw  fit ;  and  that  appellee 
would  give  up  said  position  and  surrender 
all  claims  to  the  emoluments  of  same  when- 
ever notified  by  either  said  marshal  or  ap- 
pellant's council  that  his  services  were  not 
desired.  Appellee  demurred  to  the  foregoing 
allegations  in  appellant's  original  answer, 
and  his  demurrer  was  sustained,  to  which 
ruling  of  the  court  appellant  duly  excepted. 
The  record  shows  that,  after  this  action  of 
the  court,  appellant,  upon  leave  granted,  filed 
a  "second  amended  original  answer,"  from 
which  the  above-mentioned  matters  were 
omitted,  and,  after  a  general  denial,  the  fol- 
lowing special  defenses  were  alleged:  (1) 
Plea  of  limitation  of  two  years;  (2)  that 
appellee  was  discharged  for  cause,  viz.,  a 
failure  to  pay  his  debts;  (3)  that  he  volun- 
tarily, on  the  request  of  the  marshal  of  the 
appellant,  relinquished  or  resigned  his  office 
as  policeman,  and  received  all  the  salary  due 
him  for  the  time  he  served;  (4)  that,  if  ap- 
pellee was  ever  legally  a  policeman  of  ap- 
pellant, he  was  not  after  July  7,  1004,  for 
the  reason  that,  on  that  date,  be  was  ap- 
pointed to  the  office  of  deputy  constable  of 
I^mar  county,  Tex.,  which  office  he  then  and 


there  accepted,  qualified,  and  entered  upon 
the  discharge  of  its  duties. 

Appellant,  in  its  said  second  amended 
original  answer,  demurred  generally  and 
specially  to  appellee's  petition.  Its  special 
exceptions  were  to  the  following  tSect :  (1) 
That  appellee's  petition  showed  on  Its  face 
that,  if  he  ever  had  any  cause  of  action 
against  appellant,  the  same  accrued  on  the 
Ist  day  of  August,  1903,  more  than  two  years 
prior  to  the  institution  of  this  suit,  which 
was  October  81,  1906,  and  therefore  barred 
by  the  statute  of  Ilmitotlons ;  (2)  that  said 
petition  showed  that  appellee  was  not  dis- 
charged by  appellant's  city  conncil,  or  any 
agent  or  officer  of  appellant,  authorized  or 
empowered  to  discharge  its  officers  or  em- 
ployes; (8)  that  said  petition  showed  that, 
if  appellee  was  discharged,  he  was  dischar- 
ged by  one  G.  M.  MInton,  who  Is  alleged  to 
be  appellant's  city  marshal,  and  It  Is  neither 
alleged  that  the  said  Minton  was  authorized 
by  appellant  to  discharge  appellee,  or  knew 
of  said  discharge,  or  ratified  the  act  of  said 
MInton  in  so  discharging  appellee,  nor  la  It 
alleged  that  appellee  ever  advised  appellant, 
or  Its  council  of  the  act  of  said  Minton  in 
discharging  appellee,  or  that  appellee,  aftor- 
such  discharge,  proffered  his  services  to  ap- 
pellant or  its  city  council  as  policeman.  Alh 
these  demurrers  were  overruled,  except  the 
special  exception  relating  to  the  statute  of 
limitations  of  two  years.  This  exception  was 
sustained  as  to  the  salary  claimed  for  the 
months  of  August,  September,  and  October, 
1903,  but  otherwise  overruled,  and  appellant 
reserved  Its  bill  of  exceptions.  To  that  por- 
tion of  appellant's  "second  amended  original 
answer,"  alleging  that  appellee  was  dischar- 
ged for  failure  to  pay  his  debts,  and  mi  re- 
quest of  the  city  marshal  resigned  his  office 
of  policeman,  and  had  accepted  an  appoint- 
ment as  deputy  constable  of  Lamar  county, 
Tex.,  appellee  demurred,  and  his  demurrer 
sustained,  except  as  to  that  portion  of  said 
answer  setting  up  appellee's  appolntmient  and 
qualification  as  deputy  constable,  to  which 
ruling  both  parties  excepted.  The  case  was 
tried  before  a  Jury,  and,  in  obedience  to  a 
peremptory  instruction  given  by  the  court  at 
the  close  of  the  evidence,  they  returned  a 
verdict  in  favor  of  appellee  for  the  sum  of 
$494,  upon  which  Judgm«it  was  rendered, 
and  appellant  has  appealed. 

Appellant's  first  and  second  assignments 
of  error  complain  of  the  court's  action  in  re- 
fusing to  sustain  its  general  and  special  de- 
murrers to  appellee's  petition.  We  think 
there  was  no  error  In  this  action  of  the  court 
The  allegations  of  the  petition  may  not  be  as 
full  and  satisfactory  as  they  might  have  been 
with  respect  to  appellant's  knowledge  of  ap- 
pellee's discharge  and  subsequent  tender  of 
his  services,  yet  they  were.  In  our  ophilon, 
sufficient.  They  are  almost  Identical  with 
those  held  to  be  sufficient  by  the  Court  of 
Civil  Appeals  for  the  First  District,  upon  « 
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very  similar  state  of  facts.  In  the  case  of  City 
of  Houaton  t.  Estes,  79  8.  W.  848,  9  Tex.  Ct 
Bep.  486.  In  so  far  as  tbe  demurrer  setting 
op  the  statute  of  limitation  of  two  yean  la 
concerned.  It  may  be  said  that  It  did  not  ap- 
pear by  the  allegations  of  the  petition  that 
appellee's  cause  of  action  was  barred.  This 
Is  not  an  action  for  damages,  such  as  may  be 
maintained  for  a  breach  of  contract  of  em- 
ployment by  the  employer,  and  limitation  did 
not  begin  to  run,  as  in  such  case,  from  the 
date  of  appellee's  discharge.  If  wrongfully 
discharged,  and  the  city  responsible  therefor, 
appellee's  proper  remedy  was  the  one  here 
pursued,  a  suit  to  recover  the  salary  attached 
to  the  office,  which  the  pleadings  show  lie- 
came  due  at  the  expiration  of  each  month, 
and  he  could  wait  until  the  end  of  his  term 
of  ofSce,  as  he  did  do,  and  then  sue  for  the 
whole  amount  due,  and,  upon  proper  evi- 
dence, recover  such  as  had  not  accrued  more 
than  two  years  prior  to  the  filing  of  bis  suit 
By  Its  third  assignment  appellant  com- 
plains that  the  court  erred  In  sustaining  ap- 
pellee's exceptions  to  its  first  amended  an- 
swer, and  In  striking  out  those  portions  of 
said  answer  wherein  It  was  averred  that  ap- 
pellant's city  council  had  never  passed  any 
ordinance  or  resolution  creating  a  police  de- 
partment or  providing  for  the  appointment 
of  policemen,  or  prescribing  their  duties  and 
term  of  office,  etc.,  and  wherein  It  was  al- 
leged that  appellee  was  not  legally  elected 
a  policeman  of  appellant,  because  the  meth- 
ods and  procedure  adopted  by  its  city  coun- 
cil for  such  an  election  had  not  been  ob- 
served, and  also  wherein  it  was  alleged  that 
appellee  contracted  with  appellant  that  ei- 
ther Its  city  marshal  or  its  city  council  might 
discharge  appellee  without  notice  and  with 
or  without  cause  at  any  time  either  should 
see  fit  to  do  so,  and  that  appellee,  In  such 
event,  agreed  to  give  up  said  office,  and  sur- 
reoder  all  claims  to  the  salary  thereof,  when 
notified  that  bis  services  were  no  longer 
desired.  Ajjpellee  objects  to  the  considera- 
tion of  this  assignment  The  contention  Is, 
in  eflTect,  that  having  filed  a  "second  amend- 
ed original  answer"  after  the  demurrer  re- 
ferred to  In  the  assignment  was  sustained, 
and  not  a  trial  amendment  and  having  omit- 
ted from  said  "second  amended  original  an- 
swer" the  defenses  stricken  from  its  orig- 
inal answer,  said  defenses  were  abandoned, 
and  the  ruling  of  the  court  on  said  demurrer 
cannot  be  assigned  as  error.  In  this  conten- 
tion we  do  not  concur.  It  did  not  become 
necessary,  in  order  to  have  the  court's  ac- 
tion on  the  demurrer  revised  on  appeal,  to 
replead  the  defenses  which  had  been  held  to 
be  obnoxious  to  said  demurrer.  AiH)ellee 
having  duly  excepted  to  the  court's  ruling, 
the  matter  Is  properly  before  this  court  for 
review.  We  are  of  the  opinion,  however, 
that  neither  of  the  alleged  grounds  of  de- 
fense mentioned  constituted  any  sufficient 
reason  for  denying  to  appellee  a  recovery. 


Section  27  of  appellant's  charter  omferred 
upon  Its  dty  council  the  power  and  author- 
ity "to  appoint  watchmen  and  policemen, 
and  preseril>e  their  duties  and  powers  and 
compensaUon."  This  provision  of  the  char^ 
ter  was  self-executing,  and  required  no  res- 
olution or  ordinance  of  the  city  council  to 
make  It  effective.  Nor  do  we  think  mere  ir- 
regularities in  the  proceedings  by  which  ap- 
pellee was  aiqwinted,  if  any,  can  be  taken 
advantage  of  by  the  city  and  urged  as  dis- 
tinct grounds  upon  which  to  defeat  his  oth- 
erwise rlKht  to  recover  the  salary  incident 
to  said  offir^  Besides,  It  does  not  appear 
that  his  discharge  was  based  upon  any  such 
ground.  He  qualified  and  entered  upon  the 
discharge  of  his  duties.  He  was  recognized 
under  the  appointment  made,  and  his  salary 
paid  by  appellant  for  three  months  without 
objection,  and  without  any  question  being 
raised  concerning  the  legality  of  his  appoint- 
ment so  far  as  disclosed  by  the  record.  Un- 
der these  facts  it  seems  clear  that  he  be- 
came an  officer  de  Jure,  and  entitled  to  hold 
the  office  to  which  he  had  been  appointed  for 
two  years,  unless  lawfully  ousted.  Proctor 
V.  Blackburn.  4  Tex.  Ct  Rep.  576.  67  S.  W. 
548;  Cavrthon  v.  City  of  Houston,  6  Tex.  Ct 
Rep.  109.  71  S.  W.  329;  City  of  Houston  v. 
Estes,  79  S.  W.  848.  9  Tex.  Ct  Rep.  486:  City 
of  Houston  V.  Albers,  73  S.  W.  1084,  7  Tex. 
Ct  Rep.  223;  Mech.  on  Public  Affairs.  88  255- 
267;  Cronin  v.  Stoddard,  97  N.  Y.  271 ;  Gla- 
▼ey  V.  United  States,  182  D.  S.  595,  21  Sup. 
Ct  891,  45  L.  Ed.  1247;  United  States  v. 
Bradley,  10  Pet  (U.  S.)  843.  9  U  Ed.  44a 
The  defense  alleged  that  appellee  contract- 
ed with  appellant  In  consideration  of  bis  ap- 
pointment, that  either  its  city  marshal  or  its 
city  oouncil  might  dlsdtiarge  appellee  without 
notice  and  with  or  without  cause  at  any  time 
either  should  see  fit  and  that  appellee,  in 
such  event  agreed  to  give  up  said  office,  and 
surrender  all  claims  to  the  salary  thereof.  Is, 
In  our  opinion,  against  public  policy  and 
void.  Clearly  the  policy  of  this  state  Is  that 
ail  appointments  to  a  public  office  shall  be 
based  alone  upon  the  qualification  and  fit- 
ness of  the  appointee,  and  that  the  terms  of 
all  officers,  except  perhaps,  some  special  ap- 
pointment to  meet  an  emergency,  shall  be 
fixed  by  law,  and  are  not  the  subject  of  con- 
tract Where  not  otherwise  fixed,  article  16, 
8  30,  of  the  Constitution,  limits  the  term  to 
two  years,  and  this  provision  has  been  con- 
strued to  fix  the  tenure  of  the  constitutional 
term  at  two  years,  subject  to  the  provision 
of  removal  for  cause  during  that  tlma  Estes, 
Proctor,  Gawthon,  and  Albers  Cases,  supra. 
The  term  of  appellee's  office  does  not  appear 
to  hare  been  fixed  by  appellant's  charter,  by 
an  ordinance,  or  by  any  statute  of  the  state. 
Therefore  section  80  of  the  Constitution, 
above  referred  to,  and  the  construction  given 
it  are  applicable.  The  character  of  service 
was  not  a  mere  employment  but  as  a  result 
of  his  appointment  appellee  acquired  a  fran- 
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'Chlae  In  the  ofBce,  and,  upon  bis  qnallflca- 
tlon,  became  entitled  to  the  ofDce  and  Its 
«molam«it8  for  the  period  of  two  yean 
{subject  only  to  removal  In  the  manner  and 
for  cause  as  prescribed  by  appellant's  char- 
ter), by  law,  and  not  by  force  of,  but  in  spite 
•of,  any  parol  agreement  he  may  have  en- 
tered Into  with  reference  thereto  with  appelt 
iant's  city  council.  Now,  the  contract  In 
question  was  an  effort  to  place  a  limitation, 
as  the  consideration  for  appellee's  appoint- 
ment, upon  this  tenure  of  office  by  subject- 
ing his  dismissal  to  the  caprice  of  appellant's 
•city  council,  or  Its  city  marshal.  This  lim- 
itation. If  allowed,  would  be  subversive  of 
the  laws  mentioned,  and  a  recognition  of  the 
right  on  the  part  of  appellant,  through  its 
governing  body,  to  secure  a  public  officer  by 
contract  upon  terms  and  conditions  Incon- 
sistent with  and  In  violation  of  said  laws. 
Such  a  contract  Is  repugnant  to  the  public 
policy  of  this  state,  and  will  not  be  enforced 
by  its  courts.  The  argument  of  o^unsel  for 
appellant,  to  the  effect  that,  If  such  a  con- 
tract as  the  one  under  consideration  cannot 
be  enforced,  a  city  cannot  appoint  a  special 
policeman  without  Incurring  liability  for  bis 
salary  for  a  period  of  two  years,  and  there- 
fore such  contract  should  be  upheld  in  the 
Interest  of  a  proper  and  economical  admin- 
istration of  municipal  governments,  while 
perhaps  plausible.  Is  not.  In  our  opinion, 
sound.  The  difficulty  and  expoise  here  ap- 
prehended could  be  easily  avoided  by  pre- 
scribing a  general  ordinance,  or  fixing,  by 
the  one  by  which  special  policemen  are  ap- 
pointed, his  term  of  office. 

Appellant,  by  Its  fifth  assignment,  com- 
plains that  the  court  erre^  In  refusing  to 
Instruct  the  Jury  that  if  ai^llee  did  not 
bring  the  matter  of  bis  discharge  to  the  at- 
tention of  appellant's  city  council  in  any 
way,  or  tender  to  said  council  his  services 
ns  policeman,  after  his  discharge  by  the  mar- 
shal, or  demand  payment  of  his  salary,  to 
find  for  appellant;  and,  by  Its  sixth,  that 
•the  verdict  of  the  Jury  Is  contrary  to  and 
against  the  undisputed  evidence,  In  that  the 
undisputed  evidence  shows  (1)  that  plain- 
tiff's cause  of  action  was  barred  by  the  stat- 
ute of  limitation  of  two  years;  (2)  that  ap- 
pellee voluntarily  left  the  service  of  appel- 
lant at  the  request  of  an  officer  who  was  not 
authorized  to  discharge  him,  and  that  ap- 
pellee did  not  tender  his  services  to  appel- 
lant, nor  demand  reinstatement  or  payment 
of  his  salary  after  his  alleged  discharge- 
We  are  of  the  opinion  that  neither  of  these 
assignments  Is  well  taken.  The  evidence 
shows,  without  contradiction,  the  following 
facts :  Appellee  was  duly  appointed  or  elect- 
ed policeman  of  appellant  on  the  27th  day 
of  April,  1903,  by  its  city  council,  and,  on 
the  same  day  duly  qualified  as  such.  He 
served  the  city  as  such  officer  receiving  his 
salary,  until  the  Ist  day  of  August  1903, 
when  be  was  discharged  by  the  city  marshal. 


No  charges  were  ever  preferred  against  him, 
and  no  coiiq>laiiit  made  of  liis  work.  The 
marshal  had  no  authority  to  discharge  ap- 
pellee, and  bis  discharge  was  without  a  hear- 
ing and  without  a  trIaL  Whoi  discharged, 
he  protested,  and  told  the  marslial  be  de- 
sired to  and  was  ready  to  go  on  and  dis- 
cbarge the  duties  of  his  office  at  any  time. 
By  appellant's  charter,  which  was  introduced 
In  evidence,  it  Is  provided  that  its  city  mar- 
shal shall  be  ex  officio  chief  of  police;  and 
by  Its  records  it  was  shown  that  appellee's 
name  appeared  on  the  pay  roll  of  the  city 
as  a  policeman  of  said  dty  at  a  salary  of 
$60  per  month,  and  that  on  the  1st  day  of 
August,  1908,  his  name  was  dropped  or 
stricken  from  said  pay  roll.  Appellant  paid 
appellee  for  his  services  as  policeman  the 
sum  of  ISO  per  month  for  the  months  of 
May,  June,  and  July,  190S,  but  since  the  Ist 
day  of  August.  190S,  tbe  date  of  his  dis- 
charge. It  has  paid  him  nothing.  Under  the 
undisputed  facta,  we  think  it  conclusively  es- 
tablished that  appellee  was  entitled  to  re- 
cover. As  shown,  appellee's  claim  was  not 
barred  by  tbe  statute  of  limitation.  Tbe 
specific  facts  bearing  ui)on  the  other  pliase 
of  the  case  presented  in  the  assignments  of 
error  here  under  consideration  are  that  ap- 
pellee's name  appeared  on  appellant's  record 
and  upon  the  pay  roll  of  Its  policemen,  and 
after  his  discharge  was  stridcen  from  said 
record  and  pay  roll.  He  was  paid  his  salary 
as  policeman  regularly  up  to  the  time  of  his 
discharge  by  the  city  marshal,  who  was 
chief  of  police,  but  has  not  been  paid  any- 
thing since.  He  held  himself  ready  to  dis- 
charge the  duties  of  bis  office,  up  to  July  7, 
1904,  but  n(me  had  been  assigned  him  since 
his  dismissal.  These  facts  sufficiently  show 
that  appellant  was  advised  or  had  notlco 
that  appellee  liad  been  discharged  by  Its 
city  marshal,  and  that  It  adopted  and  rati- 
fied his  acta  In  so  doing.  It  was  not  abso- 
lutely essential  that  appellee  should  in  per- 
son notify  appellant  of  his  discharge^  an- 
nounce that  he  was  ready  to  proceed  in  the 
performance  of  his  duties,  or  demand  pay- 
ment of  his  salary.  There  was  no  error  in 
refusing  appellant's  special  charge,  nor  was 
the  verdict  contrary  to  or  unsupported  by 
the  evidence. 

Appellee  presents  the  following  cross-as- 
signment of  error:  "Under  the  undisputed 
facts  In  the  record,  the  plaintiff  in  this  case 
was  entitled  to  a  verdict  and  Judgmoit  in 
the  court  below  for  the  ftdl  amount  of  his 
unpaid  salary,  to  wit,  $1,260,  and  legal  int«>- 
est  thereon.  Instead  of  $494,  and  tbe  Jury 
should  have  been  so  instructed  by  tbe  court, 
because  the  appointment  In  evidence  of  plain- 
tiff a  deputy  constable  on  July  7,  1904,  was 
a  nullity,  without  power  to  make  such  ap- 
pointment, was  temporary,  and  did  not  con- 
stitute plaintiff  an  officer  Inconsistent  with 
the  office  of  policeman,  and  plaintlfTs  ac- 
ceptance of  such  did  not  work  a  forfeiture 
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«t  bla  ofBce  of  i»Ilceman,  and  the  salary  and 
«moIaiDent8  thereof,  and  aTan  If  aald  appoia{- 
ment  worked  a  forf aitnre  of  plalntUTs  office 
and  the  right  to  the  salary  and  emolnments 
thereof  after  July  T,  1901,  under  the  iindls- 
pnted  evidence.  In  any  view  of  the  case, 
plalntur  was  entitled  to  a  verdict  and  judg- 
ment In  the  district  court  for  the  sum  of  $674, 
and  legal  interest  thereon,  Instead  of  $404, 
and  the  court  below  should  have  instructed 
a  verdict  for  plalntlfF  at  least  for  such 
amount"  The  record  shows  that  B.  O. 
Hlndman.  constable  of  precinct  No.  1  of 
Lamar  county.  Tex.,  in  writing,  on  July  T, 
1S04,  duly  appointed  appellee  his  deputy,  "to 
do  and  perform  any  and  all  acts  and  tilings 
pertaining  to  the  office  of  constable  of  pre- 
cinct No.  1  of  said  county  and  state."  Ap- 
pellee accepted  this  appointment  and  qnall- 
fled  by  taking  the  oath  of  office  as  required 
by  law.  This  appointment  as  shown  by  an 
Indorsement  on  the  written  deputation  to 
that  effect,  was  canceled  on  July  19,  1904. 
We  think  this  evidence  sufficient  to  estab- 
lish that  appellee,  on  the  day  of  his  qualifica- 
tion as  deputy  constable,  accepted  an  office 
Inconsistent  with  the  office  of  policeman, 
which  he  was  then  holding,  and  the  same 
operated  as  an  abandonment  of  the  latter. 
It  does  not  appear  that  the  appointment  was 
merely  temporary,  to  meet  some  then  exist- 
ing emergency,  and  the  abandonment  was 
complete  upon  acceptance  and  qualification. 
That  the  appointment  was  canceled  within 
about  12  days  does  not,  especially  in  the  ab- 
sence of  other  proof,  alter  the  case.  In  this 
state  of  the  evidence,  we  think  appellee's  re- 
covery should  be  confined  to  such  an  amount 
of  his  salary  as  accrued  up  to  said  7th  day 
of  July,  1904.  Under  this  view  of  the  mat- 
ter, however,  the  verdict  and  Judgment  of 
the  court  are  too  small.  Appellee  was  paid 
his  salary  to  August  1,  1903,  and  from  that 
date  up  to  July  7,  1904,  are  11  months  and 
«  days.  His  suit  was  filed  October  SI,  1905. 
The  trial  Judge  was  evidently  of  the  opin- 
ion that  the  salary  for  the  month  of  October, 
1903,  as  well  as  for  the  months  of  August 
and  September  of  that  year,  was  barred  by 
limitation,  and  that  appellee  was  entitled  to 
recover  only  8  months  and  6  days'  salary. 
In  this  we  think  there  Is  error.  The  salary 
for  the  month  of  October,  1903,  was  not  due 
until  the  Ist  day  of  November,  1903,  and 
hence  two  years  had  not  elapsed  from  the 
accrual  of  the  October  salaiy  up  to  the  fil- 
ing of  the  suit  This  shows  appellee  was  en- 
titled to  recover  9  months  and  6  days'  salary, 
with  interest  on  each  Installment  of  salary 
from  the  date  of  Its  accrual  at  the  rate  of  6 
per  cMit  per  annum,  or  In  the  aggregate,  at 
the  date  of  the  Judgment,  which  was  the  16th 
day  of  January,  1906,  $614,  Instead  of  $494. 

We,  conclude,  therefore,  that  the  Judgm^it 
of  the  court  below  should  be  reformed,  and 
Judgmoit  here  rendered  for  appellee  for  tiie 
ram  of  $614,  with  interest  thereon  at  6  per 
eent  per  annum  from  January  16,  1906,  and, 
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as  reformed,  should  be  affirmed;   and  it  la 
■o  ordered. 
Reformed  and  affirmed. 


REEVES  V.  GAIiYBSTON,  H.  ft  8.  A.  RY. 
CO. 

(Ooort   of   Civil   Appeals   of   Texas.    Nov.   28. 
1906.    Rehearing  Denied  Jan.  9,  1907.) 

1.  Tbiai.  —  iHSTBUCnONS  —  RKOniBinES  AND 
SuFriOIEROT— GONTSADIOrOBT    STATXiaSNTS. 

In  an  action  for  injuries  to  a  servant,  an 
hutraction  that,  if  a  certain  person  was  In- 
traated  by  a  master  witii  power  to  superintend 
and  control  the  servant  tne  master  was  liable 
for  his  negligence  causing  injuries  to  the  serv- 
ant, unless  the  servant  was  guilty  of  con- 
tributory negligence  or  assumed  the  risk,  or  he 
and  the  third  person  were  fellow  servants,  was 
not  contradictoiy  on  the  qaestion  of  vice  prin- 
cipal and  fellow  servant 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  46,  Trial,  H  564.  665.] 

2.  Pastes  and  Sebvart— Injubies  to  Sebv- 

ANT— CoRTBIBnTOBT     NeOLIOENOE — ASSUUF- 

TiOR  of  Risk. 

Where  a  servant  testified  that  a  foreman 
did  not  order  him  to  get  astride  a  tie  to  move 
it,  but  ordered  him  to  get  into  a  trench,  which 
would  have  been  a  safer  method,  bnt  that  he 
could  not  lift  the  tie  without  getting  astride 
it  there  being  hardly  room  In  the  trench  for 
him  to  stand  In  it,  the  defenses  of  contributory 
negligence  or  assumed  risk  were  available  to 
the  master. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  I  746.] 

8.  Same  —  Inbtbuotions  —  Apflioabiutx 

TO  Evidence. 

In  an  action  for  Injuries  to  a  servant  work- 
ing with  a  group  of  men,  the  testimony  of  a 
single  witness  that  they  were  sent  to  the  place 
of  worit  by  a  foreman,  and  that  each  picked 
his  own  place  for  work  and  they  had  no  boss, 
was  suffident  to  justify  an  Instmction  that  if 
the  person  whose  negligence  caused  the  injuries 
was  not  intrusted  with  authority  to  control 
the  servant  in  the  performance  of  his  work, 
they  were  fellow  servants,  and  the  verdict 
should  be  for  defendant 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  84,  Master  and  Servant  i  1162.] 

4.  AFFBAI/— ASSIONICERTB     OF     E:bBOB— BBIETS 
— iNSTBUCmoNS. 

Assignments  of  error,  alleging  separately 
In  general  terms  that  the  conrt  erred  in  giving 
Instructions  relating  to  contributory  negligence, 
were  not  sufficient  to  support  propositions  in 
the  brief  that  the  instructions  were  contra- 
dictory or  calculated  to  give  undue  promlnanoe 
to  the  issue. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  j]  8018-3016.] 

5.  Sauk. 

A  proposition  In  the  briefs  that  a  special 
instruction  was  argumentative,  contradictory, 
misleading,  and  on  the  weight  of  evidence  is  not 
proper,  as  it  states  more  than  a  single  proposi- 
tion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {  3000.] 

6.  TBIAL    —    iNSTBUCnOHS   —    AFFUCABII.ITY 

TO  Evidence. 

Where  a  servant  testified  that  he  could  not 
stand  in  a  trench,  which  was  a  safer  wur  than 

Sttlng  astride  a  tie,  as  he  did.  but  the  physical 
eta  described  by  him  would  have  justified  the 
jury  In  finding  that  he  could  have  stood  in  the 
trench,  the  court  was  justified  in  instructing 
that,  If  contributory  negligence  appeared  from 
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the  plaintiff's  own  eTidenoe,  the  findinc  aboold 
be  for  the  defendant 

[Ed.  Note.— For  cases  in  point,  tee  Cent  Dig. 
Tol.  46,  Trial,  {{  096-612.] 

Appeal  from  District  Court,  Val  Verde 
Ck)UDty;    B.   C.  Thomas,  Judge. 

Action  by  W.  E.  Reeves  against  the  Oal- 
vestcHi,  Harrisburg  &  San  Antonio  Railway 
Ck>mpany.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.     Affirmed. 

Josepli  Jones,  Hugh  R.  Robertson,  and  H. 
B.  McMaines,  for  appellant  Baker,  BattB, 
Parker  &  Garwood  and  Oarrett  &  Davis,  for 
appellee. 

JAMKS,  O.  J.  Plaintiff,  Reeves,  alleged  in- 
Jury  to  himself  as  caused  by  the  negligence 
of  William  Wlllig,  who,  be  alleged,  bad  been 
Intrusted  by  defendant  with  authority  to 
command,  control,  and  direct  him,  an  em- 
ploye. In  ordering  him  to  assume  an  unusual- 
ly dangerous  position  astride  a  tie^  in  <«- 
der  to  release  It  from  under  a  rail  where 
one  end  of  it  had  lodged,  and  In  failing  to 
hold  the  end  of  the  tie,  as  he  had  led  plain- 
tiff to  believe  he  would  do.  To  exhibit  the 
nature  of  the  accident,  we  may  state  that 
the  gang  was  at  wwk  on  a  bridge,  clear- 
ing It  of  gravel  and  extricating  some  ties 
to  replace  them  with  others.  The  gravel 
extended  about  four  feet  out  from  the  rails, 
and  after  the  gravel  had  been  dug  out  from 
around  the  tie  in  question,  and  beyond  the 
tails  to  tlie  guard  rail,  plaintiff  knocked 
the  tie  from  the  north  rail,  and  Wlllig  knock- 
ed the  tie  from  the  south  rail.  The  latter 
then  pushed  the  rail  out  to  the  north,  and 
when  it  bad  passed  out  under  the  north  rail, 
all  but  a  few  inches,  it  got  caught  Plain- 
tiff then  got  out  beyond  the  rail  on  the 
north  side,  and  got  astride  of  the  tie,  placing 
oae  foot  on  each  side  of  it,  stooped'  down, 
and  lifted  the  tie,  when  it  became  released 
from  where  it  bad  been  caught,  tilted  up, 
and  knocked  plaintiff  from  the  bridge,  in- 
juring him.  Defendant  pleaded  general  de- 
nial, contributory  negligence,  assumed  risk, 
and  that  Wlllig  and  plaintiff  were  fellow 
servants.  V^dlct  was  for  the  defendant. 
All  assignments  complain  of  the  charges. 

The  following  paragraph  of  the  charge  is 
attacked  (1)  because.  If  Wlllig  was  a  vice 
principal,  and  if  plaintiff  was  injured  In 
obeying  his  order,  with  the  assurance  that 
Wlllig  would  assist  and  protect  him,  he  was 
not  cliargeable  with  contrlbut(H7  negligence 
or  assumption  of  risk  as  a  matter  of  law, 
and  the  reference  to  the  issues  of  contribu- 
tory negligence  and  assumed  risk  was  un- 
authorized, and  was  calculated  to  confuse 
and  mislead  the  Jury;  and  (2)  because  the 
charge  was  contradictory  In  this:  that,  aft- 
er Instructing  the  Jury  to  find  for  plaintiff 
on  the  theory  of  vice  principal,  it  told  them 
not  to  do  so  if  they  found  them  to  be  fel- 
low servants:  "If  from  a  preponderance  of 
the  evidence  you  believe  that  William  Wlllig 
was  intrusted  by  the  defendant  with  the  pow- 


er to  Biq>erlntend,  direct,  control,  and  manage 
plaintiff  while  in  the  performance  of  bis 
WM-k,  and  that  in  virtue  of  such  power  the 
said  Wlllig  ordered  and  directed  the  plain- 
tiff, while  the  plaintiff  was  engaged  in  re- 
moving a  tie  from  a  gravel  deck,  to  get 
down  into  a  trench  and  to  lift  the  tie  off 
the  guard  rail,  and  that  such  order  of  di- 
rection. If  such  there  was,  was  given  In  such 
a  way  and  und»  such  circumstances  as  to 
reasonably  Justify  plaintiff  in  believing,  and 
that  he  did  believe,  that  said  Wlllig,  by  the 
exercise  of  ordinary  care,  could  and  would 
hold  the  other  end  of  the  tie  under  the  rail 
of  the  track,  so  that  it  would  not  slide  out 
or  turn  over  and  injure  him,  and  If  you  fur- 
ther believe  that  said  Wlllig,  by  the  exer- 
cise of  ordinary  care,  could  have  held  the 
other  end  of  said  tie  under  the  rail  of  the 
track,  so  that  it  would  not  slide  out  or  turn 
over  and  injure  plaintiff,  and  tbat,  acting  In 
obedloice  to  such  direction  and  belief,  that 
the  plaintiff  took  a  position  astride  of  said 
tie  and  began  lifting  the  same  as  directed  by 
said  Wlllig,  and  that,  while  doing  so,  the 
said  Wlllig  failed  to  hold  the  other  end  of 
said  tie  to  prevent  the  tie  from  sliding  out 
from  under  the  rail,  and  that  it  was  negli- 
gence on  the  part  of  said  Wlllig  to  fail  to 
bold  the  end  of  said  tic,  and  that  such  negli- 
gence, If  any,  directly  caused  plaintifTs  in- 
juries, if  any,  and  that  the  plaintiff  has  been 
thereby  damaged,  you  will  return  a  verdict  for 
the  plaintiff,  unless  you  further  find  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, or  that  he  assumed  the  risk,  or  tliat 
plaintiff  and  said  Wlllig  were  fellow  serv- 
ants." This  latter  criticism  is  not  sound. 
No  Jury  of  common  intelligence  would  be 
supposed,  after  finding  in  favor  of  plaintiff 
on  the  fellow  servant  issue,  to  find  to  the 
contrary  <mi  the  same  iasne.  In  other  words, 
if,  under  the  first  portl<m  of  the  paragraph, 
tb^  concluded  from  the  evidence  that  WlUlg 
had  superintendence,  direction,  and  control  of 
plaintiff,  they  could  not  Iiave  been  confused 
nor  misled  by  the  reference  to  the  same  Issue 
In  the  concluding  part  of  the  paragraph,  par- 
ticularly when  the  court,  in  the  course  of  its 
charges,  defined  a  fellow  servant  to  be  one 
who  did  not  have  superintendence,  control, 
and  direction  of  plaintiff.  The  first  objec- 
tion proceeds  upon  the  idea  that,  if  the  act 
is  done  In  obedience  to  the  master's  direc- 
tion, it  eliminates  entirely  the  defense  of 
contributory  negligence  or  assumed  risk. 
This  is  not  true  In  all  cases.  Jones  v.  Rail- 
way (Tex.  Civ.  App.)  31  S.  W.  706;  Railway 
y.  Sanchez  (Tex.  Civ.  App.)  65  S.  W.  894; 
Haywood  v.  Railway  (Tex.  Civ.  App.)  85  S. 
W.  434.  The  facts  of  this  case  demonstrate 
the  inapplicability  of  such  rule.  Plaintiff 
testified  that  Wlllig  did  not  order  him  to  get 
astride  the  tie,  but  ordered  him  to  get  Into 
the  trrach  and  lift  it  He  testified,  fur 
ther,  that  he  could  not  lift  it  without  strad- 
dling it;  time  being  hardly  room  in  the 
trench  for  him  to  stand  in  It    As  we  sUali 
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aixnr  in  another  eonnectloii,  tbe  jury  oonld 
have  found  from  the  testim<Mi7  (and  fr<»n  his 
own  testimony)  that  it  was  not  necessary 
to  straddle  the  tie  in  order  to  execute  the 
Mder,  as  thne  was  clearly  room  for  such 
defense  as  contributory  negligence  or  as- 
vomed  risk. 

The  second  assignment  complains  of  the 
following  paragraph  of  the  charge:  "If  you 
believe  from  the  eyldence  that  William  Wil- 
lis was  not  intrusted  by  the  defendant  with 
the  authority  to  superintend,  control,  com- 
mand, and  direct  piaintUt  in  the  perfminance 
of  the  work  In  which  he  was  engaged  at  the 
time  he  was  injured,  then  said  Willlg  and 
plaintiff  were  fellow  seirants,  and  yoa  will 
r«tnm  a  verdict  for  the  defendant"  It  is 
claimed  that  there  was  no  evidence  to  sup- 
port this  Instruction.  Appellant  has  over- 
looked the  statement  of  witness  Trainee,  who 
-was  one  of  the  gang,  who  testified  that 
they  were  sent  by  Mr.  Reynolds,  their  fore- 
man, to  go  to  work  there;  that  they  all 
picked  their  places,  that  they  had  no  scratch 
boss  (as  WllUg  was  denominated  by  the  tes- 
timony of  the  other  witnesses);  that  they 
all  went  down  there  and  did  their  work,  and 
no  one  was  boss  of  the  other;  that  WlUig 
never  was  boss;  that  they  received  their 
instructions  from  Mr.  Reynolds,  which  were 
to  go  down  there  and  take  out  those  ties,  and 
**we  understood  from  that  what  we  were  to 
do."  It  Is  true  that  the  testimony  of  this 
witness  stood  alone,  but  it  doubtless  was 
what  the  judge  had  In  his  mind  when  he 
snbmltted  the  issue.  If  we  were  called  up- 
<m  to  decide  where  the  preponderance  of  the 
eridence  was  upon  this  Issue,  we  might  feel 
wanranted  In  holding  that  It  was  against  the 
testimony  of  Tralnor;  but  that  Is  not  the 
proposition.  Appellant  claims  that  there 
was  no  evidence  that  way,  and  we  see  that 
there  was.  The  motion  for  new  trial  simply 
complains  of  the  charge.  It  is  not  at  all 
probable  that  counsel  there  took  any  other 
ground  than  they  do  here,  or  that  they  even 
advanced  this  ground.  If  they  complained  of 
the  charge  for  the  reason  that  there  was  no 
testimony  of  the  relation  of  fellow  servant 
the  trial  Judge,  having  in  mind  the  testi- 
mwiy  of  Tralnor,  would  naturally  not  have 
sustained  It 

The  third,  fourth,  and  fifth  assignments 
are  grouped.  They  relate,  respectively,  to 
the  eighth  and  ninth  paragraphs  of  ths 
court's  charge  and  to  a  special  Ihstnictton 
asked  by  defendant  Bach  assignment  re- 
fers to  one  of  these  charges,  and  alleges  in 
general  terms  that  the  court  erred  in  giving 
It  All  three  were  on  the  subject  of  con- 
tribntoty  negligence,  and  the  prc^ositiona  are 
that  they,  taken  together,  gave  undue  riq)e- 
tltlon  to  that  issue,  and  also  that  they  were 
contradlctoiy  of  each  other.  We  think  the 
propositlMiB  not  well  taken.  We  should 
overrule  them,  also,  for  another  reason, 
which  is  that  appellant  has  not  the  rlg^t  nn- 
der  said  assignments,  by  grouping  them  in 


his  brief,  to  raise  such  questions.  His  as- 
signments question  each  paragraph  s^arate- 
ly  as  erroneous  In  itself,  and  he  is  not  en- 
titled to  say  under  them  that,  although 
each  is  correct,  they,  taken  collectively,  pre- 
sent an  error.  An  assignment  for  this  pur- 
pose should  have  alleged  that  the  charges  in 
reference  to  contributory  negligence  were  con- 
tradictory, or  were  calculated  to  give  undue 
prominence  to  that  issue.  We  think  appel- 
lant has  no  assignment  that  will  support 
said  proposItlMis.  Besides,  to  raise  such  a 
question  as  that  one  charge  conflicts  with 
another,  there  should  be  an  assignment  so 
stating.  Houston  Blec.  Co.  v.  Robinson  (Tex. 
Civ.  App.)  76  S.  W.  200.  We  think  this  ap- 
plies as  well  to  an  objection  that  several 
charges  on  the  same  subject  had  the  effect  of 
making  the  issue  too  conspicuous.  Tb^e^ 
is  another  proposition,  under  the  fifth  as- 
signment, alleging  that  the  special  Instruc- 
tion was  argumentative,  contradictory,  mis- 
leading, and  on  the  weight  of  evidence. 
This  Is  not  a  single  proposition,  but  involves 
several,  and  is  not  properly  briefed  under 
the  rules. 

The  sixth  and  seventh  assignments  com- 
plain of  the  charges  on  assumed  risk,  be- 
cause, as  the  proposition  states,  "plaintiff 
was  injured  while  performing  his  work  In 
the  manner  and  place  directed  by  the  vice 
principal,  and  he  had  the  right  to  rely  on 
the  assurances  of  his  vice  principal  that  he 
would  protect  him,  and  was  Justified  in 
obeying  the  order — the  dango:  of  doing  so 
not  being  obvious  to  one  in  his  situation — 
without  being  chargeable  with  the  assump- 
tion of  risk  In  so  doing."  The  Jury  may 
have  found  In  favor  of  plaintltTs  conten- 
tion that  Willlg  was  a  vice  principal,  still, 
as  already  explained,  the  evidence  was  such 
that  admitted  of  the  defenses  of  CMitributory 
negligence  and  assumed  risk. 

The  eighth  assignment  complains  of  the 
following  Instructions:  "The  Jury  are  in- 
structed that  the  burden  of  proof  is  on  the 
defendant  to  show  contributory  negligence 
of  the  plaintiff,  unless  It  appears  from  the- 
plaintiff's  own  evidence.  If  it  does  so  ap- 
pear, you  will  find  for  the  defendant"  The- 
ground  is  that  there  is  nothing  in  plain- 
tlSTs  evidence  suggesting  contributory  neg- 
ligence. We  ascertain  that  plaintiff's  own 
testimony  shows  that  the  trench  was  wide- 
enough  to  admit  of  the  Jury  finding  that  he 
could  have  stood  in  the  trench  and  worked  a* 
this  tie  without  havhig  to  straddle  it  From 
his  own  testimony,  without  the  aid  of  any 
other,  such  a  finding  could  be  sustained.  We- 
understood  him  to  testify  that  the  trench  waS' 
flush  up  against  the  adjoining  ties,  and 
narrowed  toward  the  bottom,  where  It  wa» 
about  14  or  16  Inches  clear,  and  ties  were- 
9  inches  tvide,  and  were  about  9  or  10  Inches 
apart  Yet  plaintiff  testified  that  he  could 
not  get  Into  the  trench  as  directed  by  Wil- 
llg, and  the  only  way  he  could  work  at  the- 
tie  was  by  getting  astride  of  It    The  Jury 
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had  tfa*  rl|^t  to  disbelieve  tbls  fnMu  the 
phTilcal  facts  he  himself  related,  and  to  find 
from  them  that  he  was  negUgent,  and  as- 
somed  a  position  of  danger  In  going  about 
It  as  he  did.  See  Railway  t.  Beed,  88  Tex. 
447,  31  S.  W.  1068,  for  a  similar  charge 
sastalned. 
▲formed. 


GALVZeTON.  H.  ft  S.  A.  RT.  00.  ▼. 

GABRBTT.* 

(Omrt   of   OIyII    Appeals   of   Texas.    Dee.    5, 

1000.    Rehearmg  Denied  Jan.  0,  1907.) 

1.  NBGLiaKNCE— Pkbsorai,    Injttbibs— Dibbo- 
TlOIf  OT  VebDIOT. 

Hie  preanmption  of  negligence  admittedly 
arising  from  the  existence  of  a  defect  in  defend- 
ant's railroad  traclc,  causing  a  wreck  in  which 
plaintiff,  a  locomotive  fireman,  was  injured,  was 
sufficient  to  prevent  direction  of  a  verdict  in 
defendant's  favor. 

2.  Mabteb  JlRd  Sebvant  —  Sate  Piaok  to 
Work— QussTioNB  roa  Jttbt. 

In  an  action  by  a  locomotive  fireman  for 
injuries  received  in  a  wreck  caused  by  a  wash- 
out in  the  track,  evidence  ttiat  anouer  train 
had  passed  the  place  of  the  washout  only  a  few 
hours  before  the  wreck  occurred,  without  dis- 
covering the  defect,  was  not  conclnsive  evidence 
that  no  further  inspection  of  the  track  was 
necessarv  by  defendant ;  but  the  question  re- 
mained for  the  jury. 

[Bd.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  84.  Master  and  Servant,  If  9^  1021.  1028, 
1030.] 

8.  SAIIX— SUTFIOntHOT  OT  Btidkrok. 

In  an  action  by  a  locomotive  fireman  for 
personal  injuries  received  in  a  wreck  on  his 
employer's  railroad,  evidence  considered,  and 
hefi  sufficient  to  sustain  a  judgment  for  plaln- 
tllf. 

4.  DAVAOES  —  HXCKSSIVE  Vebdict  —  Pebxa- 
RENT  INJTTBIES. 

A  locomotive  fireman,  21  years  old,  strong 
and  healthy,  earning  from  $85  to  $105  per 
month,  was  badly  bruised  in  a  wreck,  his  foot 
mashed.  Us  hMid,  leg,  and  side  cut,  his  head 
braised,  and  back  hurt  He  was  in  a  hospital 
for  six  months,  and  his  weight  fell  from  175 
pounds  to  139  pounds,  and,  while  defendant's 
evidence  tended  to  show  that  he  was  recovered, 
his  own  evidence  tended  to  show  that  his  spine 
was  so  injured  that  it  would  grow  worse  and 
cause  paralysis  and  death.  He  was  left  too 
weak  to  work,  and  suffered  constant  pain,  and 
had  a  weak  back  and  leg.  HM,  that  a  ver- 
dict for  $15,000  was  not  so  excessive  as  to 
manifest  prejudice  or  improper  motives  on  the 
part  of  the  Jury. 

[Hid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  U  377-§79,  387.] 
6.  Sake— Dlekbnts— Meniai,  SnrFERiNa. 

Mental  suffering  may  be  inferred  from 
physical  injury  without  direct  proof. 

SBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  15,  Damages,  If  255,  514.] 

0.  Mabteb  and  Sebvaht— Pxbbonai.  Injubub 
— ^Irbtbdokiors. 

In  an  action  by  a  locomotive  fireman  for 
injuries  received  in  a  wredc,  ein  instruction 
that  if  defendant's  track  and  roadbed  were  in 
a  washed-out  and  defective  and  dangerous  con- 
dition, yet  if  said  condition  was  caused  by 
an  unprecedented  rainfall,  which  could  not  have 
been  antioipated,  or  if  defendant  was  not  negli- 
gent in  failing  to  discover  said  condition  in 
ume  to  have  prevented  the  wreck,  verdict  should 
be  for  defendant,  contained  no  affirmative  error. 

*Wrlt  of  error  denied  by  Bupreme  Court. 


T.  Sauk  —  Plkadirs  —  Issxth  —  Evidkhob 

—Rules. 

In  an  action  by  a  locomotive  fironan  for 
injuries  received  in  a  wreck  caused  by  defec- 
tive condition  of  the  track,  the  rules  of  the 
company  were  admissible  on  tlie  Issue  of  its 
negligence,  without  being  pleaded. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
YOl.  34,  Master  and  Servant,  f  866.] 

Appeal  tnm  District  Court,  Bexar  Comity; 
J.  L.  Camp,  Jndge. 

Action  by  B.  F.  Garrett  against  ttie  Oal> 
Teston  HarrlstHirg  &  San  Antonio  Railway 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  Newton 
A  Ward,  and  W.  B.  Teagarden,  for  appel- 
lant Perry  J.  Lewis  and  H.  0.  Carter,  for 
appellee. 

NEILL,  J.  This  is  an  appeal  from  a  Judg- 
ment of  $15,000  damages  for  personal  inju- 
ries Inflicted  oD  the  appellee  tliron^  ap- 
pellant's negligence.  As  the  three  first  as- 
signments of  error  require  consideration  of 
the  evidence,  our  determination  of  them  will 
constitute  our  oonclualons  of  fact. 

On  the  morning  of  July  5,  1903,  while  ap- 
pellee was  a  fireman  on  one  of  appellant's 
trains  and  in  the  discharge  of  the  duties  of 
Us  employment,  the  train  was  wrecked  be- 
tween Seguin  and  Kingsbury  by  reason  of  a 
washout,  and  the  t^ider  fell  upon  appellee 
and  Injured  him,  in  the  manner  hereinafter 
stated.  After  the  evidence  was  introduced, 
the  appellant's  counsel  requested  the  court  to 
peremptorily  Instruct  the  jury  to  return  a 
verdict  in  its  favor.  The  refusal  of  the  re- 
guest  is  the  subject  of  ttie  first  aasignment  of 
error.  In  view  of  the  Umnerous  dedsionB 
upon  the  subject,  it  is  hardly  necessary  to 
say  that,  unless  It  appeared  as  a  matter  of 
law  that  appellant  was  guilty  of  none  of  the 
acts  of  negligence  charged  to  have  been  tbe 
cause  of  appellee's  injuries,  the  requested 
charge  was  properly  refused.  To  determine 
this  question  we  must  ascertain  as  l>eBt  we 
can,  In  the  light  of  the  evidence  and  our 
knowledge  of  conclusions  formed  by  ordinary 
men — ^not  of  those  who  by  position,  or,  per- 
haps, by  natural  endowment,  have  been  rais- 
ed above  their  ken,  but  the  common,  practical, 
everyday  men,  who  do  the  world's  work,  om- 
trol  the  affairs  of  men,  and  are  constantly 
pushing  or  dragging  this  world  of  man  to  a 
higher  civilization — whether  any  other  con- 
clusion can  be  reached  by  ordinary  men  than 
that  no  act  of  negligence  charged  by  appellee 
against  ai^>ellant  has  beoi  shown;  for,  if 
this  Is  the  only  conclusion  that  can  be  de- 
duced, the  charge  should  have  been  given, 
but,  if  ordinary  men  might  reach  different 
conclusions,  the  requested  instruction  was 
properly  refused.  A  jury  of  12  men  and  the 
trial  judge  have  arrived  at  and  registered 
by  the  verdict  and  judgment  the  conclusion 
that  the  appellant  was  guilty  of  some  one  or 
more  of  the  acts  of  negligence  alleged  against 
it;  and  that  sudi  negligenoe  waa  the  proxl- 
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mate  canae  of  anwUee'i  Injurlea.  Wbateva 
may  be  said  of  a  Jadga^  It  ia  aafe  to  aaj 
that  a  Jury  la  alwaya  made  op  of  ordinary 
man.  Ttala  ought  to  aettle  tbe  question,  for 
they  have  reached  a  different  conclusion  ftom 
that  contoided  for  by  appellant's  coonseL  If 
counsel  are  on  a  plane  that  raises  them  above 
the  level  of  ordinary  men,  the  fact  that  they 
bare  reached  a  different  concla8l<m  cannot 
set  at  nanght  the  ccMicluBlon  of  the  ordinary 
men  who  composed  the  Jury.  The  conclo- 
slon  of  ordinary  men  la  tbe  criterion  by  which 
the  question  must  be  determined,  and.  If  they 
are  not  ordinary  men,  their  conclusion  Is 
worthlees.  If  they  are,  their  conclusion,  be- 
ing different  from  that  of  the  lury,  demon- 
strates that  the  question  was  one  of  fact 
for  the  Jury,  and  not  of  law  for  ti>e  court, 
to  determine.  This  presupposes  there  was 
eTldence  upon  the  issue;  for  there  can  be  no 
trial  of  an  Issue  of  fact,  or  conclusion  upon 
tt.  without  evidence:  That  there  was  evi- 
dence is  manifested  by  the  voluminous  recl- 
tetlon  In  appellant's  brief  of  tbe  testimony. 
It  raises  more  than  a  suspicion  of  negligence^ 
else  it  would  not  be  admitted  by  appellant 
that  a  presumption  of  negligence  was  created 
from  proof  of  the  existence  of  the  defect  in 
the  trade  which  caused  the  wredi.  This  of 
itself  required  the  submission  of  the  case  to 
the  Jury;  for  the  rule  is  that,  whenever  a 
IMirty  introduces  sufflclent  evidence  to  sup- 
port a  verdict  In  his  favor,  he  is  entitled  to 
a  snbmlssion  of  tbe  case  to  the  Jury,  no  mat- 
ter how  strong  the  contradictory  evidence 
may  be.  Eastham  r.  Hunter  (Tex.  Sup.) 
86  &  W.  824;  T.  &  P.  Ry.  Oo.  t.  Bump 
CTex  CIt.  App.)  90  S.  W.  29. 

But,  waiving  for  the  present  such  admis- 
sion of  appellant's  counsel,  we  will  stete  tbe 
issuable  grounds  of  negligence  alleged  and 
to  some  extent  the  evidence  bearing  upon 
each  of  them ;  and  thai,  viewing  It  in  the  light 
moat  favorable  to  appellee,  determine  whether 
the  court  erred  in  refusing  the  requested  per- 
emptory instruction.  Among  other  things,  the 
appellee's  petiticm  charged  that  defendant's 
track  was  defective ;  that  the  defendant  failed 
to  use  the  proper  care  to  discover  the  defect ; 
that  it  negligently  ran  ite  train  upon  tbe  de- 
fective tracic,  without  using  proper  precau- 
tion to  ascerteln  ite  condition,  at  an  exces- 
sive rate  of  speed;  and  that  these  acte  ot 
negligence  produced  the  derailment  and  plaln- 
tlfTs  injuries.  As  is  said  before,  the  appellee 
was  the  fireman  of  an  engine  on  one  of  ap- 
pellant's trains,  and  was  Injured  by  ite  de- 
railment, whidti  was  caused  by  a  washout, 
or  the  giving  way  of  the  roadbed  by  reason 
of  heavy  ralnfalla.  This  was,  of  course,  a 
defect  in  the  trade  rendering  it  unsafe  for 
the  operation  of  trains.  The  question,  then. 
Is:  Was  the  defect  caused  by  appellant's 
negligence?  As  there  can  be  no  negligence 
unless  there  is  a  failure  of  duty,  it  is  essen- 
tial to  the  decision  of  tbe  question  to  de- 
termine the  duty  appellant  owed  tbe  appellee, 
and  whether  It  waa  discharged.    That  a  rail- 


way compcmy  owes  to  ite  employfis  operating 
ita  engines  and  trains  over  Ito  road  the  duty 
to  exercise  ordinary  care  to  so  construct  and 
maintein  ita  roadbed  as  to  malce  It  a  reason- 
ably safe  place  for  such  servante  to  do  their 
work,  and  that  Ite  failure  In  such  duty  to 
ita  employes  is  negllgmce,  are  matters. <rf 
law  too  well  settled  to  admit  of  questl<m.  If, 
then,  there  was  evldeDce  tending  to  show  a 
breach  of  this  duty,  it  is  equally  clear  that 
a  question  of  fact  was  presoited  for  tbe  de- 
termination of  the  Jury. 

The  evidence  shows  that  tbe  train  was 
running  on  a  bank  or  dump  about  12  feet 
high.  The  ground  upon  which  it  was  built 
was  much  lower  on  the  north  side  of  the 
track  than  on  the  south  side,  whidi  was 
caused  from  continual  filling  on  tbe  mmOi 
from  the  wash  from  an  adjoining  farm; 
otherwise,  the  ground  is  much  higher  oa 
that  side.  There  was  no  culvert  under  the 
track  through  which  storm  water,  flowing 
from  the  hillside  south  of  the  track,  cofdd 
be  carried  off.  This  may  account  for  the 
alluvium  which  raised  the  ground  mudi 
higher  on  that  side  of  the  track  than  it  waa 
on  the  other.  It  was  a  complete  washout; 
from  6  to  14  feet  long  and  8  to  12  feet  de^ 
and  a  heavy  stream  was  running  through  It 
The  earth  was  washed  out  underneath  the 
dump.  "Apparently"  says  a  witness,  "Om 
water  that  ran  through  the  washout  cams 
from  the  farm  on  the  south  side  of  the  track, 
and  a  great  deal  came  down  the  right  of  way 
from  the  east.  •  ♦  •  To  the  best  of  my 
knowledge  It  seemed  to  me  there  was  pretty 
much  of  a  body  of  quicksand  in  there  some- 
where, the  way  it  had  washed  out,  from  the 
amount  on  the  side.  I  don't  know  where  it 
came  from.  Can't  say  whether  the  quick- 
sand came  out  of  the  dump  or  not  It 
looked  that  way.  The  ground  was  thorough- 
ly watei^soaked,  very  wet"  Wlille  the  evi- 
dence shows  that  tbe  rain  which  caused  the 
washout  was  a  heavy  one  it  was  not  unprece- 
dented. Though  the  road  had  been  construct- 
ed over  20  years  prior  to  that  time,  no  wash- 
out had  ever  occurred  there  before.  If  con- 
ditions had  remained  undianged  from  the 
time  of  ite  original  construction,  this  would 
be  regarded  as  cogent  evidence  that  there  waa 
no  negligence  in  ite  original  construction. 
But  conditions  are  not  abown  to  have  re- 
mained what  they  were.  The  topography  of 
the  land  adjacent  to  the  track,  from  the  way 
it  was  constructed,  had  changed  by  accretions 
of  alluvia  washed  from  the  hillside  against 
the  embankment,  so  that  the  water  flowing 
from  the  east  and  down  the  hill  from  the 
south  could  not  flow  along  tbe  side  of  the 
dump  and  find  an  outlet  through  the  trestle, 
the  distance  of  "flve  or  six  telegraph  poles 
west  of  there,"  as  it  could  when  the  road 
was  constructed.  It  may  be  that  this  change 
of  topography  might  reasonably  have  I>een 
f(H:eseen  and  provided  against  by  construct- 
ing a  culvert  in  the  proper  place  when  the 
road  was'built    Bat,  whether  it  oould  have 


Digitized  by 


Google 


934 


88  SOUTHWBSTBBN  BEPOKTBB. 


(Tex. 


b«en  foreseen  and  obviated  originally,  tbe 
changed  condition  brought  about  by  the  con- 
struction of  the  road  was  visible,  and  it  can- 
not be  said  from  the  evidence  that  ordinary 
care  did  not  require  the  appellant  to  either 
maintain  a  ditch  along  the  side  of  the  track 
sufBclent  to  drain  tbe  water  westward  to 
the  trestle,  where  it  could  escape,  or  con- 
struct a  culvert  for  its  drainage.  Labatt's 
Master  &  Servant,  {  68c.  One  cannot  wait 
until  a  catastrophe  occurs,  and  excuse  him- 
self from  its  consequences,  if  the  conditions 
which  produced  It  were  known  or  could 
reasonably  have  been  foreseen  and  provided 
against  by  the  exercise  of  the  proper  care,  by 
proving  that  such  an  accident  never  occurred 
before^  We  therefore  conclude  that  the  de- 
fect in  the  tra<^  which  caused  the  wreck 
arose  from  appellant's  negligence  and  was  the 
proximate  cause  of  appellee's  injuries. 

If,  however,  it  should  be  conceded  that  the 
defect  in  the  track  was  not  on  account  of  ap- 
pellant's negligence,  we  have  the  question: 
Did  appellant  use  proper  care  to  discover 
the  defect?  It  Is  not  only  the  duty  of  the 
master  to  use  ordinary  care  to  provide  a 
reasonably  safe  place  for  his  servants  to  do 
their  work,  but,  In  order  that  danger  from 
defects  which  may  afterwards  arise  may  be 
obviated,  he  must  make  such  examination 
or  inspection  as  a  person  of  ordinary  pro- 
i&u»  would  have  made  under  the  circum- 
stances. It  Is  usually  for  the  Jury  to  say 
whether  the  evidence  tends  to  show  an  omis- 
sion of  this  duty.  The  circumstances  which 
must  be  looked  to  for  the  purpose  of  ascer- 
taining whether  tbe  evidence  tends  to  show 
the  lack  of  a  proper  inspectlim  of  the  track, 
briefly  stated,  are  these:  The  train  left  San 
Antonio  during  a  heavy  rain  between  9  and 
11  o'clock  at  night  It  had  been  raining 
through  the  day,  and  it  continued  to  rain 
without  cessation  through  the  night  until 
about  1:60  o'clock  in  the  morning,  when  the 
acddoit  occurred.  The  trainmen  of  this 
and  a  passenger  train  which  preceded  It  a 
few  hours  were  cautioned  from  tbe  office  to 
nm  carefully  and  to  look  out  for  washouts 
and  dangerous  places  along  the  track.  This 
tends  to  show  that,  from  the  nature  and  char- 
acter of  tlie  rainfall,  danger  from  an  unsafe 
track  caused  by  the  rain  was  apprehended. 
To  obviate  dangers  of  this  Idnd,  appellant 
promulged  a  rule  which  is  as  follows: 
"During  heavy  storms,  whether  by  day  or 
night,  whereby  the  track  or  any  portion  of 
the  company's  property  becomes  liable  to 
sudden  damage,  firemen  and  trackmen  must 
be  oo  duty,  and  at  such  times  they  are  re- 
quired to  go  over  their  section  to  make 
sure  the  track  is  safe,  taking  danger  signals 
with  them.  The  points  most  liable  to  dam- 
age must  be  first  visited" — thus  showing  that 
during  rainstorms,  such  as  tbe  cae  prevail- 
ing on  the  night  of  the  accident,  the  com- 
pany realized  tbe  necessity  of  an  Inspection 
of  Its  road  In  order  that  it  mighf  be  made 
sure  that  tbe  track  was  safe.    Its  section 


gang  was  quartered  at  Kingsbury,  about  two 
miles  from  where  the  accident  occurred. 
None  of  Its  members  was  sent  out  over  the 
track  to  ascertain  whether  it  was  safe.  Im- 
miedlately  after  the  accidoit  its  foreman  and 
members  were  found  at  Kingsbury  sound 
asle^,  though  the  rain  was  sudi  as  to  be 
pronounced  by  appellant's  pleadings  "un- 
precedented." Yet,  because  the  passenger 
train  passed  safely  over  the  track  a  few 
hours  before  without  discovering  or  report- 
ing the  washout  which  wrecked  this  train, 
it  Is  cont«ided  that  further  Inspection  was 
unnecessary,  or  would  not  have  disdosed 
the  defect.  These  were  matters  for  the 
jury  to  determine  (see  G.,  G  &  S.  P.  Ry.  Co. 
V.  Boyce  [Tex.  a  v.  App.]  87  S.  W.  395); 
and  it  seems  to  us  that  It  was  warranted  In 
finding  from  these  facts  that  the  appellant 
failed  to  use  the  proper  care  to  discover  the 
defective  condition  of  tbe  track,  and,  io 
sudi  failure,  was  guilty  of  negligence  which 
proximately  contributed  t»  appellee's  In- 
jury. 

But  there  Is  another  question  raised  by 
the  evidence  and  pleadings:  Did  appellant 
negligently  run  Its  train  over  the  defective 
track,  without  using  proper  precaution  to 
ascertain  Its  condltlcm,  at  an  excessive  rate 
of  speed?  The  evidence  tends  to  show  that 
on  account  of  the  rain,  the  light  of  the  head- 
light was  so  blurred  the  engineer  could  not 
have  discovered  the  washout  in  time  to  av«rt 
the  catastrophe.  This  would  be  more  satis- 
factory, had  he  discovered  It  at  all  before 
rtumlng  his  engine  over  the  washed-out  track : 
for,  considering  the  length  of  the  washout, 
it  does  seem  that  It  should  have  been  detect- 
ed, before  passing  over  It  by  the  engineer, 
bad  he  been  engaged  in  keeping  a  proper 
lookout  Upon  the  same  night  during  the 
same  rain,  the  engineer  of  the  passenger 
train  that  preceded  this  one  could  see  100 
yards  ahead  of  his  engine;  and  It  might 
have  been  thought  by  the  Jury  that  If  the 
engineer  bad  run  cautiously  and  kept  a 
proper  lookout,  he  could  have  at  least  dis- 
covered the  defect  In  time  to  have  stopped 
the  engine  before  running  over  it  The  Jury 
also  may  have  found  from  tbe  evidence  that 
the  train  was  run  at  a  dangerous  rate  of 
speed;  for  the  engineer  testified  that  he 
thought  he  used  more  speed  at  that  time  than 
anywhere  else  along  the  route.  Besides,  the 
character  of  the  wreck  strongly  tends  to 
show,  it  being  a  light  train,  that  Its  momen- 
tum was  very  great  At  any  rate^  the  ques- 
tion presented  was  one  for  the  Jury  to  deter- 
mine, and  we  are  without  authority  to  dls- 
tntb  Its  finding.  We  conclude,  therefore, 
that  the  court  did  not  err  In  refusing  tbe 
peremptory  instruction  requested  by  appel- 
lant 

The  second  assignment  of  error,  which 
complains  of  the  court's  overruling  appel- 
lant's motion  for  a  new  trial  and  In  refusing 
to  set  aside  the  verdict  and  Judgment  be- 
cause against   the   law   and  overwhelming 
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weight  of  eTidence,  has  In  efFect  been  dis- 
posed of  by  what  we  have  said  in  conslderlns 
the  preceding  assignment 

It  U  contended  by  the  third  assignment 
of  error  that  the  verdict  is  so  grossly  ex- 
cessive that  it  manifests  passion,  prejudice, 
and  improper  motives  upon  the  part  of  the 
Jury.  This  pnqpoeltlon:  "In  this  case  the  tm- 
dleqpnted  facts  stated  by  the  witnesses,  as 
well  as  the  physical  facts  apparent  at  the 
time,  show  conclusively  that  appellee  did 
not  sustain  any  serious  injury.  He  was 
thereafter  under  the  treatment  and  obscr- 
yation  of  skilled  surgeons  for  several  months, 
and  they  could  discover  nothing  but  tempo- 
rary injuries,  and  they  say  that  he  soon  re- 
covered from  these;  and  from  all  the  facts 
It  Is  made  palpably  plain  that  appellant  was, 
at  the  time  of  the  trial,  feigning  the  alleged 
present  disabilities,  or  else  they  resulted 
ftom  other  causes  than  the  accident,  and  it 
!■  therefore  palpably  plain  that  the  verdict 
Is  not  only  outrageously  excessive,  but  that 
the  jury  was  actuated  by  prejudice  or  other 
Impropw  motives" — is  asserted  under  the  as- 
signment After  carefully  examining  and 
maturely  considering  the  evidence,  we  have 
been  unable  to  reach  the  conclusion  advanced 
by  appellant  under  the  assignment  The  evi- 
dence shows  that,  after  the  wreck,  appellee 
"was  foimd  pinioned  under  the  trader,  about 
one-half  of  his  body  and  right  leg  being 
nnder  it;  and  that  it  took  the  men  about 
three-quarters  of  an  hour  to  extricate  him. 
He  was  bruised  nearly  all  over,  his  foot 
mashed,  his  hand,  leg,  and  side  cut,  his 
head  bruised,  and  back  injured.  He  was 
placed  by  appellant  in  the  Santa  Rosa  Hospi- 
tal, where  he  remained  under  the  treatment 
of  its  surgeon  six  months.  While  the  testi- 
mony of  appellant's  expert  witnesses  tends 
to  show  that  he  has  recovered  from  his  in- 
juries, the  same  character  of  testimony,  on 
the  other  hand,  tends  with  equal.  If  not 
greater,  weight  to  prove  that  his  spinal  cord 
Is  Injured,  and  that  such  Injury  will  gradu- 
ally grow  worse,  and  probably  cause  paraly- 
sis and  culminate  in  his  death.  He  was  21 
yean  old,  stout,  healthy,  and  vigorous, 
weighing  176  pounds,  and  earning  trom  |86 
to  1105  per  mmth  when  injured.  Now  he 
weighs  only  139  pounds,  is  too  weak  to  work, 
suITers  constant  pain  in  the  back,  and  is 
weak  in  the  back  and  one  of  his  legs.  In 
Tlew  of  such  testimony,  it  cannot  be  said 
that  a  verdict  for  $15,000  manifests  prejudice 
or  Improper  motives  on  the  part  of  the  jury 
who  rmdered  it,  nor  that  it  exceeds  just 
compensation  for  the  damages  he  has  sus- 
tained. 

Under  the  fourth  assignment  of  error, 
which  complains  of  the  fourth  paragraph  of 
the  court's  charge,  it  is  contended  that  the 
evidence  did  not  authorize  the  submission 
of  the  qnestlon  whether  appellee  was  entitled 
to  recover  for  mental  pain.  It  is  settled  law 
in  this  state  that  where  physical  injury  to 
a  plaintiff  Is  shown,  the  jury  may  infer  men- 


tal suffering  without  direct  proof  thereof. 
Houston,  E.  &  W.  T.  Ey.  v.  Simpson  (Tex. 
Civ.  App.)  81  S.  W.  363;  Brown  v.  Sullivan, 
71  Tex.  470, 10  S.  W.  288;  G.,  H.  &  S.  A.  Ry.  v. 
Bubio  (Tex.  Civ.  App.)  66  S.  W.  1127;  I.  te 
Q.  N.  Ry.  T.  Johnson  (Tex.  Olv.  Ak).)  06  8. 
W.  696. 

There  can  be  no  error,  of  wUcb  appellant 
can  justly  complain,  in  this  part  of  the 
charge:  "If  you  lielieve  from  the  evidence 
tliat  the  said  track  and  roadbed  was  In  a 
washed  out  and  defective  and  dangerous 
condlti<»i,  yet  if  you  also  believe  that  the 
said  condition  was  caused  by  an  unprecedent- 
ed rainfall,  which  could  not  reasonably  have 
been  anticipated  by  defendant,  or  if  you  be- 
lieve from  the  evidence  that  the  defendant 
was  not  guilty  of  negligence  In  failing  to 
disoover  the  said  defective  and  dangerous 
condition  of  said  track.  If  you  find  it  was  In 
such  condition,  in  time  to  have  prevented 
said  wreck  and  derailment  then  your  ver- 
dict should  be  for  the  defendant" — which 
is  the  subject  of  the  fifth  assignment  of 
error.  If  obnoxious  to  the  criticism  of  appel- 
lant's counsel,  the  error  Is  not  affirmative, 
and  a  special  charge  to  cure  the  supposed 
defect  should  have  been  requested.  G.,  C.  & 
S.  P.  Ry.  V.  Hill,  96  Tex.  629,  69  S.  W.  136; 
Batteree  v.  G.,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ. 
App.)  81  S.  W.  666;  I.  &  G.  N.  Ry.  Co.  v. 
Vanlandingham  (Tex.  Civ.  App.)  85  S.  W. 
849;  Crowder  v.  St  Louis  8.  W.  Ry.  Co. 
(Tex.  Civ.  App.)  87  8.  W.  166;  McDonald  v. 
Nalle  (Ter.  Civ.  App»)  91  8.  W.  632;  G.,  H. 
&  8.  A.  Ry.  Co.  y.  Mohrmann  (Tex.  Civ. 
App.)  93  S.  W.  1091. 

Rule  No.  331  of  appellant  company,  the 
Introduction  of  which  In  evidence  is  com- 
plained of  in  the  sixth  assignment,  was 
admissible  as  evidence  tending  to  show  negli- 
gence without  lieing  pleaded,  as  was  held 
by  tills  court  in  G.,  O.  A  8.  F.  Ry.  Co.  v. 
Boyce  (Tex.  Civ.  App.)  87  S.  W.  395. 

This  also  disposes  of  the  seventh  and  eighth 
assignments  of  error,  which  complain  of  the 
admission  in  evidence  over  defendant's  ob- 
jection of  other  like  rules  of  the  company. 

There  Is  no  error  assigned  requiring  a 
reversal  of  the  judgment,  and  it  la  affirmed. 


APPLING  et  al.  v.  WATTS. 

(Coart   of    Civil    Appeals   of   Texas.    Nov.    7, 
1906.    Rehearing  Denied  Dec  1,  1906.) 

Gakino  —  GAifBLiHO  CoNTRAcra  —  Salje  or 
FuTUBES—BvioxHOK— Question  tob  Jubt. 
In  an  action  to  recover  losses  on  a  sale 
of  cotton  for  futnre  delivery,  evidence  held  to 
authorize  submission  to  the  jury  of  the  ques- 
tion whether  on  actual  delivery  of  the  cotton 
was  Intended,  or  whether  the  transaction  con- 
stituted a  mere  specnlatlon  in  futures. 

Appeal  from  Johnson  County  Court;  J. 
D.  Goldsmith,  Judge. 

Action  by  D.  M.  Appling  and  others  against 
N.  F.  Watts.  From  a  judgment  in  favor  of 
defendant,  plaintiffs   appeal.    Affirmed. 
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Walker  &  Baker  and  Brown  &  Bledsoe, 
for  appdlants.  Odell,  PhiUlps  &  Johnson 
and  W.  D.  McEoy,  for  appellee. 

KBX,  J.  Aroellants  brought  this  suit 
■gainst  appellee  to  recover  $246  alleged  to 
have  been  paid  for  the  account  of  appellee  In 
the  porchaBe  of  100  bales  of  cottim  from  the 
Christie  Oraln  &  Stock  Company.  Appel- 
lants alleged  that  they  were  brokers,  and 
negotiated  the  purchase  referred  to  for  ap- 
Itellee.  There  was  a  Jnry  trial,  resulting  in 
a  verdict  and  Judgment  for  appellee^  defend- 
ant In  the  court  below,  to  reverse  wtaidi 
Judgment,  this  appeal  is  prosecuted. 

Appellee  In  his  answer  alleged  that  the 
contract  sued  oa  was  a  gambling  extract, 
and,  for  that  reason,  not  enforceable  by  the 
courts.  The  plaintifCs  proved  that  one  Wlth- 
erspoon  came  to  their  place  of  business  and 
delivered  to  them  $100,  stating  that  the  de- 
fendant had  Instructed. him  to  do  so,  and  to 
request  the  plaintiffs  to  buy  for  him  100 
bales  of  New  Tork  October  cotton;  that  the 
plaintiff  Appling  accepted  the  $100,  and  by 
wire  made  a  contract  with  the  Christie  Grain 
&  Stock  Company  of  Kansas  City,  Mo.,  tw 
the  purchase  of  the  100  bales  of  cotton  at 
10.36  cents  per  pound.  The  plaintifCs  also 
■nbmitted  testimony  to  the  effect  that  after 
that  tlme^  and  at  the  Instance  of  the  defend- 
ant, they  dosed  up  and  settled  the  contract 
at  a  loss  of  $346,  which  was  paid  by  the 
plaintlSs.  When  the  plaintiff  Appling  re- 
ceived the  $100  ftt>m  Wltherspoon,  he  issued 
a  receipt  therefor  which  read  as  follows: 
*H31di>ume,  Texas,  June  30,  1003.  Mr.  N. 
F.  W:  You  have  this  day  bought  through 
me  100  bales  of  Oct  cotton,  for  delivery  In 
N.  T.  at  10-86,  upon  which  I  will  charge  yon 
commission.  Notice:  This  contract  is  sub- 
ject in  all  respects  to  the  rules  and  regula- 
tions covering  regular  delivery  on  warehouse 
receipts  and  to  the  laws  of  the  state  of  Texas. 
This  Is  a  bona  fide  purchase,  and  it  is  my 
intention  to  deliver  the  commodity  herein 
specified  at  maturity  of  contract,  and  It  is 
fully  understood  by  both  buyer  and  seller 
that  actual  delivery  Is  to  be  made.  I  also 
reserve  the  right  to  close  any  trade  made 
thiough  me  without  notice,  if  the  maaej  in 
my  hands  is,  in  my  Judipnent,  insufficient 
to  protect  said  ccmtract  The  margins  de- 
posited $100.  [Signed]  Appling  Conh  Co." 
Witherspoon  promptly  delivered  the  receipt 
to  the  defendant,  Watts.  The  plaintiffs  also 
•nbmitted  proof,  tending  to  show  that  if 
the  margins  had  been  kept  up  and  delivery 
bad  been  demanded,  the  cotton  would  have 
been  delivered  in  New  Tork.  Appling  testl- 
fled  that  his  firm  nev»  dealt  in  cotton  fu- 
tures or  In  gambling  contracts.  The  defend- 
ant. Watts,  testified  that  he  was  a  farmer; 
that  he  had  no  use  whatever  for  100  bales 
of  cotton;  that  on  previous  occasions  he 
had  bought  cotton  futures  from  and  through 
Appling;  that  on  a  previous  occasion.  In  a 
■Unllar  transaction  with  Appling,  he  signed 


a  amtract,  agreeing  to  recelre  all  commodi" 

ties  bought  from  Appling;  said  Appling  told 
him  at  the -time  he  wanted  the  contract  to 
protect  him  in  law;  that  on  the  occasion  in 
question  he  sent  the  plaintiffs  $100  by  With- 
erspoon, with  instructions  to  the  idalntiflk  to 
purchase  for  him  100  bales  of  cotton  futures. 
He  also  testified  that  he  did  not  have  the 
money  to  pay  for  100  bales  of  cotton;  but 
there  was  other  testimony  tending  to  show 
that  he  was  In  good  financial  circumstances, 
and  could  have  obtained  the  money.  On 
cross-examination  the  plaintiff  Appling  stated 
that  he  did  not  know  what  was  meant  by 
cotton  futures.  Thus  standing  the  evidence, 
we  are  of  opinion  that  the  defendant  had 
the  right  to  have  the  case  submitted  to  a 
Jury,  and  we  are  not  prepared  to  hold  that 
the  verdict  in  his  favor,  predicated  upon  the 
theory  that  no  delivery  of  the  cotton  was 
intended,  thereby  making  it  a  gambling  con- 
tract, Is  not  supported  by  testimony. 

All  assignments  of  error  have  been  con' 
sldered,  and  our  conclusion  is  that  the  Judg- 
ment should  be  afilrmed,  and  it  is  so  wdered. 

Affirmed. 


BROOKS  et  al.  ▼.  ELLIS. 

(Conrt  of   Civil   Appeals   of  Texss.    Nov.   14, 
1906.    Rehearing  Denied  Dec.  9,  1906.) 

1.  ABATEUERT  ARD  RsvIVAIr-AOTIOR  ON  LI4- 

voB  Dbaub's  Bond— Dxath  or  Pi.aintitf. 
Under  the  statute  anthorizing  an  action 
on  a  liquor  dealer's  b<»d  by  the  person  ag- 
grieved by  a  breach  thereof,  where  an  action 
was  brought  by  the  father  of  a  minor  for 
a  sale  of  lignors  to  the  mlnon  the  abatement 
of  the  action  by  the  death  of  the  father  did 
not  preclude  the  mother  of  the  minor  from  snb- 
seqnently  maintaining  an  action  on  the  bond. 

2.  Sake— Inconsistent  Positions  in  Litioa- 

TION. 

The  fact  that  the  mother  appeared  in  the 
action  broutrht  by  the  father  and  objected  to 
its  abatement  did  not  estop  her  from  proae- 
cuUng  her  action. 

8.  iNToxiOATiNO  liiQUOBs— Action  on  Deal- 
XB's  Bond— Instructions. 

In  an  action  on  a  liquor  dealer's  bond  for 
a  sale  of  Ilqnor  to  plaintiff's  minor  son,  ths 
evidence  was  conflicting  as  to  whether  any  sach 
sale  was  made,  and  defendant  requested  an 
instmction  that,  anlees  plaintiff  had  proven  the 
facts  entitiing  ber  to  recover  under  the  main 
charge  by  a  preponderance  of  the  evidence,  a 
verdict  should  m  foond  for  defendant  The 
charge  of  the  conrt  stated  that  the  burden  of 
proof  was  on  plaintiff  to  make  out  her  case  by 


a  prepondeianoe  of  the  evidence,  and  the  jury 
were  told,  if  they  found  certain  facts,  to  find 
for  the  plaintiff,  bat  that.  If  they-fonnd  that 
defendant  did  not  make  the  sale,  a  verdict 
should  be  returned  for  defendant  HM  that, 
in  view  of  the  evidence  and  other  instmctloiia, 
it  was  error  to  have  refused  the  LostmctloD 
requested. 

4.  ApfeaI/— Mattxks  Not  Shown  bt  Rboosd. 
On  appeal  by  defendant  in  an  action  on 
a  Ilqnor  dealer's  bond,  the  appellate  eonrt  conid 
not  consider  evidence  outside  of  the  record  and 
ez  parte  affidavits  showing  that  since  ths 
trial  of  the  action,  local  option  had  been 
adopted  in  the  county. 

[Ed.  Note.— For  cases  in  point  see  Cent  Di» 
v(d.  8,  Appeal  and  Error,  H  2958-2965.] 
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6.   ImOXKUkTUT*    IjIQUOBS—LOOAL    Opxior— 

Blxotion— NonoK. 

The  giTinf  and  poaUns  of  notice  of  • 
local  option  election  u  reqmred  b;  law  la  ea- 
■•ntial  to  Oie  adoption  of  prohibiton. 

(Ed.  Note.— For  casea  in  point,  ■«•  Cent  DiSi 
T»L  29,  Intoxicating  Liqvora,  |  41.] 

Appeal  from  District  Court,  Lamar  Coim- 
ty;  T.  IX  Montroae,  Jadge. 

Action  by  Mrs.  LUIy  BUia  against  W.  M. 
Brooks  and  otliers.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Be- 
varsed  and  remanded. 

Moore,  Park  &  Birmingham,  for  appellants. 
Dudley  tc  Dudlejr  and  Hale,  Allen  &  Doboney, 
for  appdlee. 

KETT,  J.  This  is  a  suit  brought  by  Mrs. 
Bills  to  recover  penalties  for  a  breach  of  a 
retail  liquor  dealer's  Ixmd.  The  defendants 
filed  a  plea  in  abatement  and  a  general 
denial.  From  a  judgment  In  favor  of  the 
plaintiff,    the    defendants    have   appealed. 

The  trial  court  ruled  against  the  defend- 
ants on  their  plea  in  abatement,  and  that  rul- 
ing is  the  first  matter  complained  of.  It 
was  shown  by  the  plea  that  Mr.  Ellis  bad  in> 
stituted  a  suit  to  recover  penalties  for  the 
same  breaches  of  the  bond  Involved  in  this 
case,  viz.,  selling  intoxicating  liquors  to  his 
minor  mo,  William  B.  Ellis,  and  permitting 
blm  to  enter  and  remain  in  the  saloon 
where  the  liquor  was  sold.  Mr.  Ellis  died 
and  the  court  t>elow  entered  an  order  abating 
bis  suit,  over  the  objection  of  Mrs.  Ellis  and 
her  minor  dilldren,  who  appeared  In  that 
case  when  the  death  of  Mr.  Ellis  was  sug- 
gested by  the  defendants.  Thereafter  Mrs. 
Bills,  the  mother  of  William  E.  Ellis,  In- 
Btitnted  this  suit  to  recover  penalties  for  the 
Mune  breaches  of  the  bond  that  were  set  up 
In  the  suit  Instituted  by  her  husband.  The 
statute  authorizes  suit  to  be  brought  by  the 
person  aggrieved  by  a  breach  of  tbe  bond, 
wblcb.  In  our  opinion,  includes  the  wife  as 
wdl  as  the  husband  Peavy  v.  Gk>ss,  90  Tex. 
90,  87  &  W.  81T;  Wright  v.  Tipton,  92  Tex. 
168,  46  &  W.  629;  Quails  v.  Sayles,  18  Tex. 
Cav.  App.  400,  46  a  W.  839;  Tipton  v. 
Tbomps(»,  21  Tex.  Civ.  App.  143,  60  S.  W. 
641 ;  Choato  v.  Vlha,  89  S.  W.  1082,  14  Tex. 
Ct  B^.  32;  Burlew  v.  Schiller,  92  S.  W. 
814,  14  Tbt.  Gt  Bep.  867;  Speer  on  Law  of 
Married  Women,  i  289.  Mr.  Ellis'  suit  being 
for  the  recovery  of  penalties,  his  death  ter- 
minated his  cause  of  action  but  it  did  not. 
In  our  opinion,  have  a  similar  effect  upon 
the  rights  of  Mrs.  Ellis,  and  the  fact  that 
■be  appeared  and  objected  to  the  abatement 
of  the  other  suit  should  not  be  held  to 
estop  her  from  prosecuting  this  suit 

The  second  assignment  of  error  Is  address- 
ed to  the  action  of  the  court  in  overruling  a 
challenge  for  cause  to  J.  W.  Pender,  who 
•erved  aa  the  Jury.  The  Juror  stated  that  be 
had  taken  an  active  part  In  several  cam- 
paigns In  behalf  of  prohibition;  that  he  was 
prejudiced  against  the  retail  liquor  busineas 


and  against  men  engaged  in  tliat  business  t» 
the  extent  of  their  connection  with  that  busi- 
ness, but  not  as  individuals;  that  he  ha* 
no  prejudice  against  either  of  the  defoad- 
ants  as  men,  and  he  could  render  a  fair  and 
Impartial  verdict  according  to  the  evidence 
and  the  ruling  of  the  ooort  There  was  a 
sharp  conflict  in  the  testimony ;  the  plalntUTa 
s(Mi  Wllll&m  testifying  that  the  defendant 
BtwAs  sold  him  the  liquor,  as  alleged,  and 
Brooks  testifying  that  he  did  not  make  sucb 
sales.  The  law  contemplates  that  litigants 
shall  have  their  cases  tried  by  jurors  who 
are  free  from  bl&s  or  prejudice,  and  it  la 
ground  for  challenge  If  a  proposied  juror  Is 
prejudiced  against  the  party  using  the  clrnl- 
lenge.  In  construing  the  statute  authorizing 
change  ot  venue  on  account  of  prejudice- 
against  a  party,  this  court  held  that  preju- 
dice against  his  cause,  or  against  the  title 
under  which  be  claimed  the  property  In  con- 
trovwsy,  was  within  the  spirit  of  the  stat- 
ute. Trimble  v.  Burroughs,  96  S.  W.  614, 
14  Tex.  Ct  Bep.  763.  It  is  not  likely  that 
the  same  question  will  arise  again  in  this 
case,  but  we  are  Inclined  to  the  opinion  that 
the  principle  upon  which  Trimble  v.  Bur- 
rougtiB  was  decided  should  be  given  appllca- 
ti<m  in  cases  of  this  kind. 

The  defendants  requested,  and  the  trial 
court  refused,  a  special  Instruction  as  fol- 
lows: "I  charge  you,  gentlemen  of  the  jury, 
unless  you  believe  that  plaintiff  has  proven 
the  facts  which  entltie  her  to  recover  under 
the  main  charge  by  a  preponderance  of  the 
evidence,  then  you  will  find  a  verdict  for  de- 
fendantB."  We  think  the  trial  court  commit- 
ted error  when  it  refused  to  give  this  Instruc- 
tion. It  is  true  that  tlie  charge  of  the  court 
stated  to  the  Jury  tbat  the  burden  of  proof 
was  upon  the  plaintiff  to  make  out  her  case 
by  a  prepondvance  of  the  evidence,  but  it 
did  not,  in  specific  terms,  nor  otherwise  than 
by  implication.  Inform  the  jury  that  it  was 
their  duty  to  return  a  verdict  for  the  de- 
fendants If  the  plaintiff  had  failed  to  prove 
her  case  by  a  pr^onderance  of  the  testi- 
mony. In  submitting  the  case  the  court  in 
Its  charge  told  the  Jury,  if  they  found  cer- 
tain facts,  to  find  for  the  plaintiff;  and  the 
charge  then  stated:  "But,  if  you  find  from 
the  evidence  that  the  said  W.  N.  Brooks,  his- 
egents  or  employes,  did  not  sell  to  said  Wil- 
liam B.  Ellis  any  vinous  or  malt  liquors,  or 
permit  him  to  enter  and  remain  on  the 
premises  of  the  said  Brooks,  as  charged  In 
the  plaintiff's  petition  on  any  of  said  dates, 
then  you  will  find  for  the  defendants."  This 
was  the  only  charge  that  was  given  spe- 
cifically informing  the  jury  under  what  cir- 
cumstances it  would  be  their  duty  to  return  a' 
verdict  for  the  defendants,  and  the  circum- 
stances referred  to,  as  embodied  in  the  para- 
graph of  the  charge  quoted,  required  an. 
afiSnnatlve  finding  from  the  evidence  that 
the  defendant  Brooks,  his  agents  or  employes, 
did  not  commit  the  breaciies  of  the  bond' 
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charted  In  tbe  plaintiff's  petition.  It  some- 
tlmea  happens  that  there  is  such  a  sharp  oon- 
llct  of  testimony  that  Jnrors  are  nnable  to 
decide  whether  or  not  an  alleged  transaction 
took  place.  In  such  &  case,  tbe  evidence  be- 
ing equally  balanced,  and  the  burden  of  proof 
resting  upon  tbe  plaintiff,  it  is  the  duty  of 
the  jury  to  return  a  rerdict  for  the  defend- 
ant, not  because  the  evidence  shows  that  he 
did  not  commit  the  acts  charged  against  him, 
bat  because  the  plaintiff  lias  failed  to  show 
by  a  preponderance  of  testimony  that  he  did 
commit  them.  As  already  stated,  there  was  a 
sharp  conflict  In  the  testimony  in  this  case. 

The  objections  urged  against  the  testimony 
of  tbe  witness  WUIiam  Ellis  are  not  regarded 
as  tenable.  We  pretermit  any  ruling  upon 
the  assignments  which  assail   the  verdict. 

Since  filing  their  briefs,  appellants  have 
filed  a  motl<m  in  this  court  asking  to  have 
the  Judgment  reversed  and  tbe  suit  dismiss- 
ed upon  the  ground  that,  since  tbe  trial  of 
tlie  case  In  the  court  below,  the  voters  of  the 
county  have  adopted  the  local  option  law  pro- 
hibiting the  sale  of  intoxicating  liquors.  Au- 
thorities are  cited  In  support  of  tbe  propo- 
sition that  the  repeal  of  a  statute  prescrib- 
ing a  penalty  has  the  effect  of  abating  a  suit 
brought  to  recover  the  penalty.  In  resx>onse 
to  tbe  motion  counsel  for  appellee  contend, 
and  we  think  correctly,  that  this  court  Is 
not  authorized  to  consider  evidence  outside 
of  tbe  record,  and  especially  the  ex  parte 
affidavits  filed  In  support  of  the  motion  and 
for  tbe  purpose  of  showing  that  prohibition 
has  been  adopted  In  Lamar  county.  The  mo- 
tlcm  Is  resisted  upon  the  further  ground, 
which  seems  to  be  tenable,  and  which  Is  that 
tbe  supporting  affidavits  do  not  show  that 
notice  of  the  local  option  election  was  given 
and  posted  as  required  by  law.  It  has  been 
held  by  the  Ck>urt  of  Criminal  Appeals  that 
such  proof  is  essential  to  the  adoption  of 
prohibition.  Ex  parte  Bnrge,  32  Tex.  Or.  B. 
4B»,  24  S.  W.  289.  Hence  we  hold  that  the 
motion  asking  this  court  to  abate  the  plaln- 
tUTs  suit  should  not  be  granted. 

For  the  error  in  refusing  tbe  requested  In- 
struction on  the  burden  of  proof,  the  Judg- 
ment is  reversed,  and  tbe  cause  remanded. 

Reversed  and  remanded. 


THOMASON  V.  CITY  OF  BROWN- 
WOOD  et  al. 

(Court  of  cavil   Appeals   of  Texas.    Nov.   28, 
190&  On  Rehearing,  Dec.  9,  1906.) 

1.  MuNiciFAii  Corporations— FoLioK  Power 
— PROHiBrrina  Stock  Rvnriro  at  Large. 
The  Constitotion  and  laws   In  parsuance 
thereof,  which  authorise  conntiea  and  subdivi- 
sions thereof  by  vote  to  prohibit  f^otk  from  run- 
ning at  lar^e,  do  not  prohibit  a  city  from  pass- 
ing an  ordinance  prohibiting  stock   from  nin- 
Blng  at  larse   within   its  limits,   without  first 
submitting  the  question  to  a  vote  of  the  people. 
[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  36,  Municipal  Corporations,  M  1309,  133a] 


2.  BZEUPnONB  —  LlABILITm  Bntoboxabuk 
AOAINST  BXEICFT  PROFXBTT. 

A  mnnidpal  ordinance  prohibiting  stock 
from  running  at  large,  authorizing  tlie  marshal 
to  impound  onimHls  found  running  at  latge, 
and  fixing  the  compensation  and  costs  for  the 
performance  of  his  dnties.  empowers  the  holding 
of  exempt  animals  fooad  running  at  large  for 
the  compensation  and  ooata. 

SBSd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  23,  Exemptions,  S  169.] 

Appeal  from  Brown  Coonty  Court;  B.  C 
Coffee,  Judge. 

Action  by  B.  F.  Thomason  against  tbe 
city  of  Brownwood  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Afllrmed. 

Arch  Grinnan,  for  appellant  W.  J.  Scott 
and  Wilkinson  ft  Lee,  for  appellees. 

FISHER,  0.  J.    Judgment  affirmed. 

On  Rehearing. 

This  is  a  suit  by  tbe  appellant  against  tbe 
city  of  Brownwood  and  tbe  city  marshal 
and  tbe  sureties  on  his  bond  to  recover  tbe 
value  of  two  cows  Impounded  by  tbe  city 
marshal  under  and  by  virtue  of  an  ordinance 
of  tbe  city  of  Brownwood  prolilbltlng  stodc  to 
run  at  large  within  the  corporate  limits. 
The  questions  involved  in  this  appeal  were 
fully  considered  by  this  court  in  consulta- 
tion, and  we  held,  in  tbe  Judgment  rendered, 
that  there  was  no  error  committed  by  tbe 
trial  court,  nnd  that  tbe  Judgment  should  be 
affirmed.  We  see  no  reason  to  change  tbe 
views  we  then  entertained,  and  are  still  of 
the  opinion  that  the  plaintiff  was  not  en- 
titled to  recover  for  the  reasons  given  In  bis 
assignments  of  errors. 

It  Is  first  contended  that  tbe  ordinance  of 
the  city  of  Brownwood,  which  appears  to 
have  been  legally  passed,  is  unconstitutional, 
for  the  reason  that  the  city  had  no  power, 
without  a  vote  of  the  qualified  voters  witbin 
its  limits,  to  pass  and  put  into  effect  an  or- 
dinance prohibiting  stock  from  running  at 
large  within  the  corporate  limits.  It  is  con- 
tended ttiat  that  provision  of  tbe  C<m8tltu- 
tion,  and  tbe  laws  in  pursuance  of  it.  which 
authorizes  counties  and  subdivisions  there- 
of, by  a  vote  of  the  qualified  voters,  to  pro- 
hibit stock  from  running  at  large,  is  exclu- 
sive, and  that  no  city  government  has  the 
power  to  pass  an  ordinance  to  accomplish 
tbe  same  purpose  without  first  submittlnc 
tbe  question  to  a  vote  of  tbe  people.  It  was 
never  intended  by  this  provision  of  the  Con- 
stitution to  limit  and  restrict  the  power  ttf 
a  municipal  corporation,  in  the  exercise  of 
its  police  autliority,  to  pass  an  ordinance  put- 
ting in  effect  a  valid  police  regulation  pro- 
hibiting stock  from  running  at  large  to  tbe 
damage,  annoyance,  and  Inconvenience  of 
the  inhabitants  of  the  dty  witbin  the  cor- 
porate limits. 

It  Is  next  contended  that,  as  the  two  cows 
in  question  were  the  exempt  property  of  the 
plaintiff,  they  were  not  subject  to  the  ordl- 
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nance.  It  is  provided  by  the  ordinance  tlut 
the  dty  marsluil  shall  Impound  animals 
fonnd  mt  large  within  the  limits  of  the  city, 
and,  as  costs  and  compensation  for  the  per- 
formance of  snch  daty,  be  is  entitled  to  a 
sum  provided  for  in  the  ordinance,  which  ap- 
pears to  be  a  reasonable  fee.  It  Is  contend- 
ed that  Impounded  stock  under  this  ordi- 
nance, which  is  exempt .  from  forced  sale, 
could  not  be  held  for  these  charges.  We  can- 
not agree  to  this  view  of  the  question.  The 
ordinance  not  only  afTects  the  owner  of  the 
stock,  but  is  Intended  in  its  operation  to 
bear  upon  the  animal  itself,  and  to  make  It 
subject  to  the  reasonable  expenses  allowed 
by  the  ordinance  to  the  marshal  for  Im- 
pounding the  animal,  and  holding  it  in  pos- 
session until  it  could  be  redeemed  by  tbe 
owner. 
Tbe  motion  for  rehearing  Is  overmled. 


FBSNTIMAN  T.  ATCHISON,  T.  A  S,  T. 
RY.  CO. 

(Oonrt  of  CHvll   Appeals  of  Texas.    Dec.   12. 
1906.    Sehearing  Denied  Jan.  9,  1907.) 

1.  Cabbiibs  —  LiABiLnT  or  a.  Cabbikb  of 

Goods. 

A  carrier  Is  liable  as  an  insurer  for  the 
loss  of  roods  Intrusted  to  him  for  transporta- 
tion, unless  tlie  loss  is  cansed  by  the  act  of 
God,  the  public  enemy,  inherent  defects  in 
the  goods,  or  negligence  of  the  shipper. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  H  479-484,  6&] 

X  Saks— Bttbder  or  Paoor. 

Where  a  shipper,  saing  a  carrier  for  loss  of 
goods  received  for  transportation,  makes  out  a 
prima  fade  case  by  proving  tiiat  tlie  goods 
were  delivered  to  the  carrier  and  were  de- 
stroyed while  in  its  possession,  the  bniden  is 
on  the  carrier  to  prove  that  the  goods  were 
destroyed  proximately  by  an  act  of  God,  the 
public  enemy,  inherent  defects  in  tbe  goods, 
or   negligence  of  the  shipper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol  9,  Carriers,   H  578,  579.] 

&  Samk— Quxsnoiis  roa  Jubt. 

Where,  in  an  action  against  a  carrier  for 
torn  of  goods  received  for  transportation,  a 
inima  facie  case  of  liability  is  established  by 
proof  that  the  goods  were  delivered  to  the  car- 
rier and  were  destroyed  while  in  its  ixMsession, 
the  question  whether  the  carrier  discharged 
the  burden  of  proof  that  the  goods  were  de- 
stroyed by  an  act  of  God,  the  public  enemy, 
inherent  defects  therein,  or  negligence  of  tbe 
shipper  Is  for  the  jury,  except  where  evidence 
is  so  overwhelming  as  to  leave  no  room  for 
a  reasonable  doubt  that  the  prima  facie  case 
has  been  destroyed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  (  596.] 

4.  Sake— PBOzniATx  CAtrn. 

Where  a  shipper's  goods,  while  in  the  car- 
rier's possession  for  transportation,  were,  with- 
out negligence  on  its  part  contributing  thereto, 
destroyed  by  an  unprecedented  flood,  the  de- 
stmctlon  is  attributed  to  the  act  of  God,  ex- 
empting it  from  liability,  unless  it  could  have, 
by  die  exercise  of  reasonable  care,  reasonably 
anticipated  the  occurrence  of  the  flood  and  have 
Inqpt  tbe  goods  from  l>eing  injured  thereby. 

[E!d.  Note.— For  cases  in  ooint,  see  Cent  Dig. 
▼oL  9.  Oarrien,  {{  523-52dI] 


6.  NEaLiGEiioK— PsoxniATE    Caube— CONOUB- 

BEifT  Cause. 

Where  the  negligence  of  one  person  with 
reference  to  a  duty  tie  owes  to  anottier  concurs 
with  an  accidental  cause  resulting  in  injury 
to  tlia  latter,  the  former  must  answer  for  the 
consequence  as  though  his  negligence  was  the 
sole  canse  of  the  injury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  87,  Nbgiigence,  U  74,  75.] 

8,  OABBUBS— lOABILITT  FOB  IlOSS  OF  FbEIOHT 
— NXOUOERCB— QUXSnOH    FOB   JiTBT. 

In  an  action  against  a  carrier  for  loss  of 
freight  from  a  flood,  evidence  examined,  and 
held  to  require  the  submission  to  the  jury  of 
the  question  whether  the  carrier  was  negligent 
in  exjxMing  the  goods  to  tbe  danger  of  the  flood. 

Appeal  from  District  Court,  Bexar  Coun- 
ty; Edward  Dwyer,  Judge. 

Action  by  John  Fmitlman  against  tbe  At- 
chison, Topeka  &  Santa  Fe  Railway  Com- 
pany. From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

Geo.  a  Altgelt  and  Aug.  B.  Altgelt,  for 
appellant  J.  W.  Terry  and  A.  H.  CulweU, 
for  appellea 

NEILL,  J.  Tbe  appellant  sued  ttao  appel- 
lee, as  a  common  carrier,  to  recover  $1,255.01 
damages  for  loss  of  bis  goods  received  by 
tbe  company  In  Chicago,  111.,  to  be  transport- 
ed tbence  and  delivered  to  plaintiff  in  Ban 
AntMila,  Tex.  Tbe  defoidant  answered  by  a 
general  denial,  and  pleaded  specially  that  it 
received  tbe  goods  on  or  about  May  25,  1903, 
at  Chicago,  fbr  transportation  to  plaintiff,  at 
Ban  Antonio;  that  in  course  of  transporta- 
tion the  car  in  which  tbe  goods  were  loaded 
reached  Kansas  City,  Mo.,  and  while  upon 
tbe  tracks  of  defendant  in  Its  yards  at  said 
city  tbe  car  was  flooded  with  water  by  rea- 
son of  an  unexx>ected  and  extraordinary  or 
unprecedented  flood  from  tbe  rivers  and 
creeks  near  Kansas  City,  and  remained  un- 
der water  several  days  until  tbe  flood  re- 
ceded, and  that  the  damage  to  tbe  goods  was 
caused  by  the  flood;  and  that  tbe  damage 
complained  of  resulted  from  and  was  caused 
by  the  unexpected  and  extraordinary  flood, 
and  was  the  result  of  an  act  of  God,  for 
which  defendant  was  not  liable.  By  a  sup- 
plemental i>etltlon  the  plaintiff  pleaded  that 
If  tbe  goods  were  destroyed  by  the  flood,  aa 
pleaded  by  defendant,  it  was  through  its 
negligence  in  exposing  and  permitting  the 
goods  to  be  exposed  in  tbe  car  to  the  danger 
of  tbe  flood;  for  that  defendant  bad  due 
notice  and  warning  of  tbe  probable  occur- 
rence of  tbe  flood,  by  common  rumor,  ob- 
servation, and  reports  of  tbe  United  States 
Weather  Bureau  at  said  time  and  place, 
whereby  it  was  put  upon  notice  of  such  dan- 
ger, and  it  therefore  became  its  duty  to  pro- 
tect plalntlfTs  goods  therefrom ;  that  despite 
such  notice  and  warning,  whldi  weie  public- 
ly issued  on  the  26tb,  27tb,  28th,  and  30th 
days  of  May,  and  June  1,  1903,  and  although 
Its  yards  were  threatened  with  sucb  flood, 
defendant  after  receiving  tbe  goods  at  Chi- 
cago, about  May  26,   1908,  and  forwarding 
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tbem  to  Kansas .  City,  where  they  arrived 
May  29th,  In  ai^arent  good  order,  at  a  time 
when  Bald  flood  was  Imminent  and  It  was 
generally  known  that  the  danger  point  to  the 
trades  in  the  yards  of  defendant  had  been 
reached  by  the  flood,  the  defendant.  In  dis- 
regard of  Its  duty  to  plaintiff  as  a  common 
carrier,  permitted  and  caused  the  car  con- 
taining the  goods  to  be  placed  dn  grounds 
threatened  by  such  flood  and  to  remain  there, 
although  aware  of  the  threatened  flood,  and 
negligently  failed  to  remove  the  same  from 
such  place  of  danger ;  that  the  river  bottom, 
where  the  car  containing  the  goods  was  pla- 
ced, had  been  Inundated  to  the  same  or  great- 
er extent,  which  was  common  history  and 
tradition,  and  the  defendant,  by  the  exercise 
of  due  diligence,  could  have  reasonably  an- 
ticipated the  flood  and  consequent  damage  to 
plaintiff's  goods,  and  have  provided  against 
the  same.  Aft»  hearing  the  evidence,  the 
court,  upon  the  request  of  defendant's  coun- 
sel, peremptorily  Instructed  the  jury  to  re- 
turn a  verdict  In  favor  of  the  defendant, 
which  was  accordingly  done.  From  the  judg- 
ment entered  upon  such  verdict  this  appeal 
la  prosecuted. 

As  the  assignment  of  error  complains  of 
the  peremptory  Instruction  of  the  court,  it 
becomes  necessary  for  as  to  review  the  evi- 
dence upon  the  Issues  made  by  the  pleadings, 
and  determine  whether,  under  the  law  per- 
tinent to  It,  no  other  findings  of  fact  can 
reasonably  be  deduced  by  ordinary  minds 
than  such  as  would  clearly  exonerate  the 
defendant  from  liability  for  the  destruction 
of  the  value  of  plaintiff's  property.  It  Is 
not  contended  by  defendant  that  plaintiff  was 
not  the  owner  of  the  property  in  question, 
and  It  reasonably  appears  from  the  evidence 
that  It  was  of  the  value  alleged,  and  that  its 
value  was  wholly  destroyed  while  In  defend- 
ant's possession  as  a  common  carrier.  The 
defendant  received  the  goods  from  the  Oood- 
rlch  Transportation  CJompany,  a  connecting 
carrier,  at  C!hicago,  on  May  28,  1003,  in  ap- 
imrent^  good  order,  to  be  transported  over 
Its  line  of  railway  and  that  of  the  Interna- 
tional &  Oreat  Northern  Railway  Company, 
a  connecting  carrier,  to  San  Antonio,  Tex., 
and  there  delivered  to  the  plaintiff  as  con- 
signee of  the  shipment  The  car  containing 
the  goods  was,  while  on  defendant's  line  of 
road  and  in  its  yards  at  Kansas  City,  sub- 
merged by  the  flood  hereinafter  described. 
The  car  containing  the  goods  arrived  at  Kan- 
sas City  May  29,  1903,  and  was  forwarded 
thence  to  Floroice,  Kan.,  July  7,  1908.  The 
distance  from  Kansas  City,  Mo.,  to  Chicago, 
Is  458  miles.  There  are  two  rivers  near  Kan- 
sas City,  Mo.,  the  Missouri  and  the  Kansas, 
or  Kaw.  The  former  comes  In  from  the 
north  side  of  the  city,  and  runs  In  a  souther- 
ly direction.  The  other  comes  In  from  the 
west,  and  flows  In  an  easterly  direction  until 
reaching  a  point  within  2,000  feet  of  the 
Kansas-Miawuri  state  line,  and  then  flows 


In  a  northerly  direction,  untO  it  onptles  iat» 
the  Missouri  river.  There  Is  also  Turkey 
creek  near  the  city.  It  flows  In  a  north- 
westerly direction,  and  onptles  Into  the  Kan- 
sas, or  Kaw,  near  the  stockyards.  The  yard» 
and  depots  of  appellee  are  near  this  rtvor, 
and  several  blocks  south  of  the  MlsaonrL 
The  yards  and  dq)ots  of  appellee  at  Kansaa 
City  are  about  13  feet  above  the  normal  or 
ordinary  water  line  of  the  Kansas,  or  Kaw, 
river  and  of  Turkey  cnA.  Several  days 
prior  to  May  30,  1903,  the  water  of  these 
streams  rose  gradually,  until  the  morning 
of  May  81,  1903,  when  the  streams  overflow- 
ed  their  banks  and  commmced  to  submerge 
the  adjacent  railroad  yards  and  wholesale 
district  of  the  city,  and  from  the  morning- 
of  the  30th  of  May  to  the  morning  of  tli» 
Slst  the  water  rose  about  6  feet,  and  dnrlns 
the  day  of  the  81st  4  feet  more,  and  <m  the 
night  of  the  8lBt  of  May  and  the  1st  of  Jan» 
5  feet  additional,  which  submerged  the  busi- 
ness portions  of  the  city  from  5  to  13  feet 
The  flood  was  from  25  to  80  feet  above  the- 
normal  flow  of  the  water.  With  the  excep- 
tion of  1844,  when  the  flood  was  as  high,  If 
not  higher,  than  the  one  described,  the  high- 
est record  of  an  overflow  up  to  1908  was  la 
1881,  when  28  feet  of  water  above  the  city 
datum  was  reached;  the  flood  of  1903  b^ns 
18  feet  and  6  Inches  above  the  record  of  1881. 
The  elevation  of  the  Santa  W6  railroad  yard» 
is  about  80  feet  above  city  datum,  and  had 
never  been  overflowed  prior  to  1893,  when 
the  flood  forced  the  water  about  7  feet  above 
the  tracks  of  the  railroad  and  about  11  feet 
above  the  sidewalks  of  the  streets  In  that 
part  of  the  city.  .Appellee's  road  was  sub- 
merged six  or  eight  days. 

The  Weather  Bureau  at  Kansas  City,  Mb.» 
made  predictions,  and  issued  warnings  in  ad- 
vance of  the  flood  of  1903,  but  those  predic- 
tions were  not  specific  as  to  the  probable- 
height  the  flood  would  reach;  the  bureau 
not  having  river  gauges  of  the  Kansas  rivor 
and  Its  tributaries.  The  following  wamUigfr 
and  predictions  were  Issued  by  the  weathar 
bureau,  viz. :  "May  28,  1903.  Owing  to  the 
frequent  heavy  rains  In  the  Kaw  and  middle 
Missouri  valleys,  the  rivers  will  continue  to 
rise  at  Kansas  City.  Should  the  rains  keep 
up  a  few  days  k>nger,  the  danger  line  wIU  be 
reached.  May  27,  1903.  The  rivers  will 
continue  rising  at  Kansas  City.  May  28, 
1908.  The  great  volume  of  water  resulting 
from  recent  storms  between  Kansas  City  and 
Sioux  City,  and  In  the  Kaw  Valley,  has  rais- 
ed the  Missouri  beyond  danger  line  at  Kansas 
City,  the  reading  at  7  a.  m.  being  21.7  feet. 
While  Sioux  City  and  Omaha  report  Calling 
stages,  reports  of  very  high  water  in  the 
Kaw  river,  added  to  prospect  of  more  rain  in 
this  section  In  the  next  24  hours,  suggest  that 
Interests  affected  by  high  water  should  be 
closely  guarded.  May  29,  1908.  The  Mis- 
souri river  stage  23.8  feet  at  Kansas  Olty 
this  morning,  2.3  feet  above  danger  line.    Bc- 
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■ceaalye  rain  In  past  24  boon  In  Kaw  ralley 
and  light  to  moderate  rains  through  Mlasoorl 
iMsin.  Both  Hluonrl  and  Kaw  will  ccmtinue 
rising.  The  flood  In  the  Kaw  may  become 
-very  serious  wlthmut  additional  rains  liable 
-to  fall  to-day  and  to-night  It  may  go  2  <» 
4  feet  higher  in  next  80  honrs."  The  follow- 
ing; warning  was  iirepared  by  the  weather 
Inireaa  on  postal  cards  and  mailed  on  same 
'day  to  all  points  between  St.  Joseph  and 
BoooTlUe,  Ma:  "Ordinary  river  stages  ai« 
shown  In  Missouri  from  Flattsmonth  north- 
•wari,  while  below  St  Joseph  the  river  Is 
above  the  danger  line,  being  quite  serious 
at  Kansas  Olty.  This  flood  is  entirely  due  to 
frequent  and  excessive  rains.  The  uncer- 
tainty ot  the  rain  outlook  places  the  river 
changes  beyond  accurate  calculation,  and  it 
would  b«  well  for  all  Interested  to  be  pre- 
pared for  emergencies."  "May  SO,  1903. 
Stage  of  Miasourl  at  7  a.  ol,  at  Kansas  City, 
25  feet  and  still  rising.  This  Is  more  seri- 
ous than  the  flood  of  1892,  and  only  about 
1  foot  below  stage  of  1881."  The  forego- 
ing warning  was  prepared  on  postal  cards 
and  mallsd  to  all  points  below  Kansas  City 
by  the  Weather  Bureau;  and  Mr.  Ck>nner, 
-who  was  then  in  charge  of  the  United  States 
Weather  Bureau  at  Kansas  City,  testified 
this  warning  was  amended  for  local  use  by 
«very  spark  of  Intelligence  which  reached  his 
■otHce,  but  that  it  being  a  legal  holiday,  no 
'weather  reports  were  received,  and  only 
rague  reports  from  Kaw  points,  telegraphic 
■communications  being  very  jxxNr.  "May  31 
(Sunday).  No  report  of  any  kind  received. 
This  office  absolutely  in  the  dark  as  to  what 
might  happen.  Gut  oS  from  telegraphic  com- 
munication except  east  and  northward,  noth- 
ing could  be  said  except  what  Is  actually 
happening  in  this  vicinity.  And  still  the  rain 
keeps  falling.  June  1,  1903.  State  of  river 
at  Kansas  CMty  at  7  a.  m.  86  feet  a  rise  of 
7.5  feet  in  24  hours;  at  Plattsmouth  11.2 
feet  rise,  rise  of  0.2  feet ;  at  Omaha  14.4,  rise 
«f  1£  feet;  at  Sioux  Olty  11.8,  fall  of  0.7 
feet  No  reports  rec^ved  from  Kaw  points." 
The  following  special  bulletin  was  Issued 
June  iBt,  at  11:30  a.  m.:  "^be  crest  of  the 
flood  has  probably  been  reached  at  Kansas 
City.  It  Is  now  fluctuating  below  the  35-foot 
mark.  The  threatening  and  showery  coodi- 
ticm  at  present  prevailing  over  the  Kaw  and 
middle  Missouri  watersheds  may  not  be  able 
to  maintain  the  present  high  stage,  so  that  a 
slight  fall  may  be  shown  within  24  hours. 
This  encouragement  should  be  taken  sparing- 
ly, owing  to  unsettled  weather  conditions." 

The  flood  was  caused  by  one  general  rise, 
which  began  on  May  20,  1903,  and  continued 
a  steady,  gradual  rise  from  day  to  day  until 
May  31st;  then,  during  the  next  24  hours, 
-occurred  an  encH-mous  rise  of  7%  feet  which 
was  maintained  from  about  7  a.  m.  June  1st 
to  about  6  p.  m.  June  2d,  after  which  there 
wtu  a  steady  fall  until  the  river  receded  in 
its  banks.  The  height  of  this  flood  above 
the  aTcnge   stages   attained  during  these 


months  was  about  14  feet  The  flood  was  8S 
feet  above  sero,  and  8.8  Inches  higher  than 
any  previous  flood,  except  the  flood  of  1814. 
The  reports  and  warnings  of  the  flood  above 
stated  of  the  Weather  Bureau  were  issued 
and  given  to  the  public  fr<Mn  day  to  day 
from  the  Inc^ytion  of  the  flood.  While  the 
Weather  Bureau  could  not  anticipate  the  full 
extent  of  the  flood,  and  did  not  make  predic- 
tions of  the  height  it  attained,  defendant's 
agents  at  Kansas  City  had  such  information 
as  it  gave  the  public  and  was  published  in 
the  newspaper  from  the  signal  service.  Tills 
Is  a  sufficient  statement  of  the  evidence  to 
enable  us  to  determine  whether  the  court 
erred  in  giving  the  peremptory  instruction 
complained  of  in  the  assignment  of  error. 

It  is  an  elementary  principle  of  common 
law  that  a  common  carrier  is  liable  as  an 
Insurer  for  the  loss  of  goods  Intrusted  to  him 
for  transportation,  unless  such  loss  was 
caused  by  the  act  of  God,  the  public  enemy, 
inherent  defects  In  the  goods,  or  negligence 
on  the  part  of  the  owner.  When  It  is  shown, 
in  a  suit  of  this  charnctpr,  that  tlio  tooiV! 
were  delivered  to  the  carrier  and  were  de- 
stroyed while  in  his  possession,  as  was  done 
in  this  case,  a  prima  facie  case  is  made 
out,  which  can  only  be  rebutted  by  the  car- 
riers' proving  that  the  destruction  of  the  goods 
was  due  to  one  of  the  causes  above  mention- 
ed. O.,  a  ft  S.  F.  Ry.  Co.  V.  Roberts  (Tex. 
ClT  App.)  85  S.  W.  479,  and  authorities  cited. 
When  such  a  prima  facie  case  is  made  out 
the  burden  is  upon  the  carrier  to  prove  that 
the  goods  were  destroyed  proximately  by  one 
or  more  of  the  causes,  without  any  negli- 
gence of  the  carrier  proximately  contribut- 
ing, which  exempts  him  from  liability.  And, 
primarily,  the  question  as  to  wheth»  he  has 
discharged  this  burden  of  proof  by  overturn- 
ing the  prima  facie  case  is  one  of  fact  tar  a 
Jury  to  determine.  If  the  question  of  wheth- 
er a  prima  facie  case  of  the  plaintiffs  right 
to  recover  can,  upon  any  rebutting  evidence 
of  the  defendant,  however  strong,  ever  be 
withheld  from  the  Jury  and  decided  by  the 
court  as  one  of  law,  it  can  only  be  when  the 
evidence  in  rebuttal  Is  so  overwhelming  as 
t»  leave  no  room  for  a  reasonable  doubt  In 
the  mind  of  any  man  of  ordinary  intelligence 
that  the  prima  fade  case  has  been  destroy- 
ed by  clear  proof  of  an  absolute  defense  to  It 
If  plaintifTs  goods,  while  in  defendant's  pos- 
session for  transportation,  were,  without  neg- 
ligence on  its  part  contributing  thereto,  de- 
stroyed by  an  unprecedented  flood,  then  such 
destruction  would  be  attributed  to  a  vis  ma- 
jor, or  act  of  God,  which  would  exempt  de- 
fendant from  liability,  unless  it  could  have, 
by  the  exercise  of  ordinary  care,  reasonably 
anticipated  the  occurrence  of  such  a  flood  as 
would  work  such  destruction,  and  have  kept 
plaintlfTs  goods  from  being  subject  to  its 
ravages.  While  what  constitutes  an  act  of 
Ood,  wicb  as  will  relieve  a  conmion  carrier 
from  its  common-law  liability,  is  ordinarily 
a  question  for  the  Jury,  whose  membon  may 
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be  presumed  to  be  better  acquainted  with  and 
more  capable  of  Judging  the  otmsequences  of 
such  acts  than  members  of  conrtB,  It  will  be 
assumed  pro  bac  vice  that  the  flood  which 
destroyed  plaintiff's  goods  was  an  act  of 
God;  for  to  say  that  It  was  not  His  act  be- 
cause as  great  a  flood  occurred  at  the  same 
place  in  1814  would  be  to  hold  that  God  is 
incapable  of  causing  two  floods  of  the  same 
character  at  the  same  placa  This  concession 
will  leave  tor  our  consideration  only  the 
question  whether  the  evidence  Is  such  as  to 
convince  every  man  of  ordinary  Intelligence 
that  the  destruction  of  plaintiff's  goods  was 
proximately  caused  by  the  flood  without  any 
negligence  on  the  part  of  the  defendant  proxi- 
mately contributing  thereto. 

In  a  number  of  cases  It  has  been  decided 
that  the  negligent  delay  of  the  carrier  in 
transportation  could  not  be  regarded  as  the 
proximate  cause  of  an  ultimate  loss  by  a 
casualty  which  in  itself  constitutes  an  act  of 
Godt  as  the  term  is  used  in  deflning  the  car- 
rier's exemption  from  liability,  although,  had 
the  goods  been  transported  with  reasonable 
diligence,  they  would  not  have  been  subject 
to  such  casualty.  Hunt  v.  M.,  K.  &  T.  Ry. 
Oa  (Tex.  Civ.  App.)  74  S.  W.  89;  I.  &  G.  N. 
Ry.  Co.  r.  Bergman  (Tex.  Civ.  App.)  64  S.  W. 
999;  G.,  O.  &  8.  F.  By  Co.  v.  Parby  (Tex. 
Civ.  App.)  67  S.  W.  129;  G.,  C.  &  a  F  Ry. 
v.  North  Tex.  Grain  Ca  (Tex.  Civ.  App.)  74 
8.  W.  667;  Morrison  v.  Davis,  20  Pa.  171, 
57  Am.  Dea  695;  Denny  v.  New  York  Cent 
R.  Ck).  (Mass.)  74  Am.  Dec.  645.  On  the  oth- 
er band,  it  has  been  held  that  the  preceding 
negligent  delay  on  the  part  of  the  carrier, 
in  consequence  of  which  the  goods  were  over- 
taken by  a  flood,  was  sufficient  ground  for 
holding  the  carrier  liable  for  the  loss. 
Michaels  v.  New  York  Cent  Ry.  Co.,  80  N.  X. 
564,  86  Am.  Dec.  416;  Read  v  Spauldlng,  30 
N.  T.  630,  86  Am.  Dec.  426;  Wald  v.  Pitts- 
burg, C,  C.  &  St  £•.  R.  Co.,  162  IlL  645,  44 
N.  a  888,  35  L.  R.  A.  356,  53  Am.  St  Rep. 
332.  This  conflict  in  the  authorities  is  rec- 
ognized by  the  text-writers;  some  inclining 
to  the  first  rule  steted,  and  others  to  the 
last  As  is  seen  from  the  authorities  cited, 
the  courts  of  this  state  hold  with  the  first 

While  it  may  be  conceded  that  mere  neg- 
ligence will  not  render  one  person  liable  to 
another  for  a  loss  which  the  latter  would  not 
have  sustained  had  there  been  no  such  negli- 
gence, unless  the  negligence  was  the  proxi- 
mate cause  of  the  loss,  yet  on  the  other  hand. 
It  Is  well  settled  that  If  the  negligence  of 
one  person  with  reference  to  the  duty  he 
ewes  to  another  concurs  with  an  accidental 
cause  resulting  in  injury  to  whom  such  duty 
is  owed,  the  negligent  person  must  answer 
for  the  consequences  as  though  his  negligence 
were  the  sole  cause  of  the  loss.  G.,  C.  &  S. 
F.  V.  Boyce  (Tex.  Civ.  App.)  87  S.  W.  887, 


and  authorities  cited;  Moflatt  Com.  Co.  r. 
Railway,  118  Mo.  App.  544,  88  &  W.  117; 
Pinkerton  v.  M.  P.  Ry.  (Mo.  Appt)  93  8.  W. 
849.  The  principle  Just  stated  is  recognized 
by  the  decisions  of  this  state  as  applicable 
to  loss  of  goods  by  a  common  carrl«:  caused 
by  the  act  of  God;  for  in  L  ft  O.  N.  R.  R.  Co. 
V.  Bergman,  supra,  it  is  said:  "Inasmodi 
as  it  Is  undisputed  that  the  loss  of  the  cotton 
was  occasioned  by  the  storm  of  September  8, 
1900,  and  as  the  catestrophe  comes  within  the 
strictest  definition  of  the  act  of  God,  It  will 
serve  to  acquit  the  company,  unless  It  la 
made  to  appear  that  there  Is  some  caosal 
connection  recognized  by  the  law  betwe^i  the 
negligence  of  the  company  in  failing  to  make 
timely  delivery  of  the  goods  and  their  de- 
struction by  the  storm"— clearly  implying 
that,  if  such  causal  connection  were  shown, 
the  defendant  would  not  be  relieved  of  lia- 
bility by  reason  of  the  principle  above  enun- 
ciated. It  has  been  seen  from  our  stat«nait 
of  the  case  that  plaintiff  pleaded  that  defend- 
ant was  negligent  in  exposing  his  goods  to 
the  danger  of  the  flood,  because  it  had  due 
notice  of  the  probability  of  the  flood,  etc 
In  Pinkerton  v.  M.  P.  Ry  Co.,  above  dted  (a 
case  where  the  goods  were  lost  by  the  same 
flood  that  plaintiff's  in  this  case  were),  It 
was  held,  "though  the  flood  was  an  act  of 
God,  that,  to  excuse  the  carrier,  this  act  of 
God  must  be  the  sole  cause  of  the  loss  or 
Injury,  and  whenever  the  negligence  of  the 
carrier  mingles  with  the  act  of  God  as  a 
oo-operatlng  cause  he  Is  liable,  provided  the 
resulting  loss  is  within  the  probable  conse- 
quences of  the  negligent  act;  otherwise,  it 
would  be  too  remote  and  disconnected  to  btf 
considered  the  proximate  cause.  •  •  • " 
The  court  then,  after  stating  the  evidence, 
which  is  similar  to  that  In  this  case,  proceed- 
ed as  follows:  "We  cannot  say,  without  an 
exercise  of  arbitrary  authority  and  unwar- 
ranted power,  that  the  entire  evidence  leaves 
defendant  so  clearly  without  fault  as  to  de- 
prive the  plaintiff  of  a  right  to  the  opinion 
of  the  jury."  gee,  also^  Green-Wheeler  Shoe 
Co.  V.  C,  R.  I.  &  P.  Ry.  Co.  (Iowa)  106  N.  W. 
498;  Wabash  Ry.  Co.  ▼.  Sharpe  (Iowa)  107 
N.  W.  758.  which  are  also  cases  for  damages 
to  goods  by  the  same  flood. 

Now,  without  discussing  the  evidence  or 
Intimating  an  opinion  upon  It  we  are  satis- 
fled  that  it  cannot  be  said  from  it  as  a  mat- 
ter of  law  that  the  defendant  in  view  of  the 
Information  it  had  in  relation  to  the  flood, 
was  not  guilty  of  such  negligence  In  expos- 
ing plaintiff's  goods  to  the  danger  of  such 
flood  which  so  concurred  with  the  tuet  of 
God  in  producing  their  destruction  as  to  rai- 
der it  liable  for  the  loss  of  their  value. 

Wherefore  the  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded. 
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Mcdonald  t.  gabiness. 

(Oonrt  «f  cavil  Appeals  of  Texaa.    Dec.  6,  1906. 
On  Rehearlnx,  Jan.  9,  1907.) 

1.  Bbokxbs— Actios  job  Skbvioxb— Fktitioh 
— Sktbhal  Liabujtt. 

Where,  In  an  action  for  broker's  services, 
tiM  petition  alleged  that  defendants  and  each 
of  them  gave  plaintitf  the  price  and  terms  of 
sale  of  certain  standing  timber,  it  sufficiently 
charged  that  the  contract  sued  on  was  the 
contract  of  each  of  the  defendants  and  not  the 
joint  contract  of  both,  and  therefore  anthorized 
a  recover?  on  proof  that  either  one  of  the  defend- 
ants made  such  contract. 

2.  SAinc — OwNEBSHip  or  Lard. 

Where  defendant  D.  employed  plaintiff 
to  sell  certain  standing  timber  and  dealt  as 
though  he  was  the  owner,  he  conld  not  defeat 
plaintiffs  right  to  commissions  on  a  sale  sub- 
sequently made  to  a  purchaser  found  by  plain- 
tiff, by  showing  that  at  the  time  plaintiff  was 
employed  D.  did  not  own  the  land,  be  having 
procured  full  title  thereto  before  he  sold  it  to 
such  purchaser. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  8,  Brokers,  U  70-73,  7&1 

8.  Sauk— Fraud— KnowiiBDOK    or   Bbokkb'b 
Skbvices. 

Where  an  owner  of  standing  timber,  after 
employing  plaintiff  to  sell  the  same,  sold  it  him- 
self to  a  purchaser  procured  by  plaintiff,  it  was 
immaterial  to  plaintiff's  right  to  recover  for 
his  services  that  the  owner  was  not  guilty 
of  fraud  in  relation  to  such  sale,  or  that  hie 
•bonld  have  had  previous  knowledge  that  the 
purchaser  had  been  induced  to  buy  through 
plaintiff's  efforts. 

SEid.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
.  8,  Brokers,  {(  85-89.] 

4.  Sams— CoNTBACT  ComiiasioNS— Tbbmb  or 

Bai.!. 

Defendant  D.  employed  plaintiff  to  sell 
certain  standing  timber  under  a  contract  to 
My  plaintiff  tlie  amount  he  should  obtain  there- 
for m  excess  of  $3.25  per  acre,  the  purchaser 
to  pay  one-fourth  cash  and  the  balance  in  one, 
two,  three,  and  four  years.  Thereafter  D. 
sold  the  timber  to  an  employe  of  the  purchaser 
whom  plaintiff  had  interested,  for  the  benefit 
of  such  purchaser,  for  $3.76  per  acre,  only  ob- 
taining one-tenth  cash  and  the  balance  in  notes 
covering  six  years.  Bdd,  that  the  sale  made 
hy  D.  was  not  in  accordance  with  the  terms 
M  plaintiff's  contract,  and  that  plaintiff  was, 
therefore,  not  entitled  to  recover  the  difference 
between  $3.25  and  $3.75  per  acre  for  hia 
services  under  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  IMg. 
vol.  8,  Brokers,  H  66,  67.] 

6.  SAire— QuAifTUH  Mkbtht. 

Where,  after  defendant  D,  had  employed 
plaintiff  to  sell  certain  standing  timber  at  speci- 
fied prices  and  terms,  he  availed  himself  of 
plaintiff's  services  and  sold  the  timber  to  an 
employ^  of  a  person  with  whom  plaintiff  had 
been  negotiating  on  different  terms,  plaintift 
was  entitled,  in  an  action  on  his  contract,  to 
join  a  prayer  for  the  recovery  of  the  reasonable 
value  of  the  services  and  recover  on  a  quantum 
meruit 

6.  Sams— Owrkb'b  Rioht  to  Sbix. 

An  owner  of  timber  land  though  having  em- 
ployed a  broker  to  sell  the  timber,  may  make  a 
sale  himself  to  a  stranger,  and  thereby  terminate 
the  broker's  right  to  compensation,  provided 
the  sale  is  not  made  for  the  purpose  of  aefeating 
the  broker. 

TEM.  Note.— For  cases  In  point.  Me  Cent  DiK> 
ToL  8,  Brokera,  t  47.] 


On   Rebearinf. 

7.  AppEAif— Thxobt   or    Fiaadinob— Objbo- 

TiowB— Time. 

Where  an  action  for  broker's  commissions 
was  tried  on  the  theory  that  the  complaint  al- 
leged a  several  liability  and  also  authorized  a 
recovery  on  a  quantum  meruit,  and  the  petition 
was  susceptible  of  such  construction,  defendant  ■ 
conld  not  claim  on  appeal  that  the  petition  did 
not  authorize  a  recovery  on  a  quantum  meruit, 
nor  against  ope  of  the  defendants  alone. 

nSi.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {|  1070-1078.] 

Appeal  from  District  Court,  Harria  Coun- 
ty;   Norman  G.  Klttrell,  Judge. 

Action  by  F.  M.  Cablness  against  Arch 
McDonald  and  another.  From  a  judgment 
la  favor  of  plaintiff  against  defendant  Arch 
McDonald,  he  appeals.    Affirmed. 

Joe  H.  Eagle  and  O.  T.  Webb,  for  appel- 
lant Andrewa,  Ball  &  Streetman,  for  ap- 
pellee. 

JAMES,  C.  J.  CabinesB  sued  B.  McDonald 
and  Arch  McDonald  for  and  recovered  $2,500 
against  Arch  McDonald  as  compensatiou  for 
services  in  reference  to  a  sale  of  the  timber 
on  the  Walker  county  school  land.  No  re- 
covery was  allowed  against  R.  McDonald. 
The  petition  alleged:  That  on  or  about 
March  15, 1902,  plaintiff,  a  real  estate  agent, 
entered  into  a  contract  with  R.  McDonald 
and  Arch  McDonald,  whereby.  In  considera- 
tion of  the  finding  of  a  pnrcbaser  for  and 
bringing  about  the  sale  of  the  timber  on 
about  13584  acres  of  Walker  county  school 
lands  belonging  to  defendants,  plaintiff 
would  be  allowed  such  sum  over  $3.25  per 
acre  as  might  be  paid  for  said  lands  by  any 
purchaser  secured  by  plaintiff.  That  prior  to 
the  making  of  said  contract  be  bad  inform- 
ed A.  W.  Miller  that  said  lands  were  on  the 
market  and  discussed  with  him  the  matter. 
That  at  the  instance  of  Miller  plaintiff  came 
to  Houston,  Miller  fumlsbing  the  expeuses, 
to  ascertain  from  the  defendants  the  price 
and  terms  upon  which  the  timber  could  be 
secured,  and  upon  plaintltTs  arrival  In 
Houston,  be  secured  from  "them  and  each  of 
them"  the  price,  terms  and  conditions  upon 
which  they  were  willing  to  sell  said  timber, 
and  plaintiff  thereupon  informed  Miller  that 
they  would  sell  the  timber  upon  said  lands 
at  the  price  of  $4  per  acre,  estimated  one- 
fourth  In  cash  and  the  balance  In  one,  two, 
three,  and  four  years.  That  Miller  advised 
him  that  be  and  the  Darllngton-Mill«:  Lum- 
ber Company  had  the  matter  under  consid- 
eration and  would  reach  a  conclusion  and  ad- 
vise plaintiff  of  same  in  a  few  days.  That 
about  that  time,  defendants  and  "each  of 
them"  and  said  Miller  conspired  tor  the  pur- 
pose of  defrauding  plaintiff  out  of  his  just- 
ly earned  commission  for  having  brought 
them  together.  That,  In  order  to  bring  about 
a  transfer  of  said  timber  in  fraud  and  In 
violation  of  plaintifCs  right,  the  defendant 
R.  McDonald  transferred  the  said  timber  to 
bis  sou  Arch  McDonald  for  a  consideration 
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«f  $3.25  an  acre  and  that  Arch  McDonald 
tfaerenpon  transferred  the  said  timber  to  one 
I.  W.  Bowden  an  employe  of  the  Darllngton- 
Mlller  Lumber  Company,  the  said  Bowden 
being  financially  Irresponaible,  for  a  conald- 
«ratlon  of  $50,000,  which  was  at  the  rate  of 
$8.75  an  acre.  That  the  transfer  was  for 
a  fraud  upon  plaintlfF,  and.  If  not  made  for 
the  purpose  of  defeating  plalntifCa  right  to 
the  compensation  agreed  to  be  paid  by  de- 
fendants, then  It  was  for  some  pnrix>se  un- 
known to  plalntUF,  but  that  It  was  not  ef- 
fectual to  deprive  him  of  the  right  to  com- 
pensation according  to  said  contract,  or  the 
reasonable  value  of  the  services.  That 
said  transfer,  while  ostensibly  made  to  Bow- 
den, was  in  reality  for  the  benefit  of  the 
Darllngton-MlIIer  Lumber  (Company  of  which 
Miller  was  president  and  a  large  stockholder. 
That  said  Miller  and  his  associates  in  the 
Darllngton-Mlller  Lumber  Company  organiz- 
ed or  wwe  interested  in  another  corporation 
known  as  the  "Peach  River  Lumber  Com- 
pany" having  practically  the  same  manage- 
ment and  being  under  the  control  and  direc- 
tion of  the  same  Individuals  and  stockhold- 
ers, and  thereafter  caused  said  Bowden  to 
convey  said  timber  to  the  Peach  River  I^um- 
ber  Company,  and  that  defendants  received 
from  the  sale  of  said  timber  the  sum  of 
$50,000;  and  that  said  sale  of  said  timber 
was  procured  and  brought  about  by  and 
through  the  efTorts  and  agency  of  plaintiff, 
and  that  plaintiff  was  the  procuring  cause  of 
said  sale.  That  by  reason  of  the  piemlseB 
plaintiff  is  entitled  to  recover  of  and  from 
defendants  $6,027,  with  interest  in  accord- 
ance with  the  said  contract  to  pay  to  plain- 
tiff all  sums  of  money  received  by  defend- 
ants, "or  either  of  them,"  In  excess  of  $3.25 
per  acre,  or  In  any  event  plaintiff  is  entitled 
to  have  and  receive  from  them  "and  each 
of  them"  for  his  services  so  rendered  in  pro- 
curing a  purchaser  for  said  timber,  reason- 
able compensation  for  his  services,  which 
plaintiff  alleged  to  be  the  sum  of  $6,927, 
with  Interest  from  the  date  of  the  sale  at  6 
per  cent,  per  annum. 

Under  appellant's  first  assignment  of  er- 
ror, we  are  presented  with  three  proposi- 
tions as  follows:  (1)  The  testimony  falls  to 
show  any  relationship  of  principal  and  agent 
between  defendants  Jointly  on  one  part  and 
plaintiff  on  the  other.  Judgment  should, 
therefore,  have  been  for  both  defendants. 
This  proceeds  upon  the  theory  that  the  peti- 
tion alleged  a  contract  with  the  two  defend- 
ants, and  that  the  testimony  showed  the  con- 
tract to  liave  been  with  one  defendant.  Arch 
McDonald,  alone.  This  Is  not  in  accord  with 
our  construction  of  the  petition.  The  alle- 
gation was  that  defendants  and  each  of  them 
gave  plaintiff  the  price  and  terms.  This 
seems  to  us  to  charge  that  it  was  the  con- 
tract of  each  of  them,  and  authorized  a  re- 
covery upon  proof  that  either  one  of  defend- 
ants contracted.    (2)  That  all  the  testimony 


dearly  shows  that  plaintiff.  If  agent  for  any 
person  In  making  the  sale,  was  the  agent  oC 
Miller.  We  find  tliat  the  testimony  did  not 
show  such  to  be  the  fact,  and  that  It  anp- 
porta  the  court's  finding  In  this  particular. 
(S)  That  if  plaintiff  was  the  agent  of  de- 
fendants, or  either  of  them,  and  was  entitled 
to  compensation,  the  undisputed  tefltlm<»i7' 
shows  that  2^  per  cent  of  the  sale  was  the 
reasonable  value  of  his  services  and  not  5 
per  cent  as  allowed  by  the  court  This  we 
find  is  not  the  undisputed  evidence,  and,  in 
tills  connection,  we  find  that  the  evidence 
was  snfllclent  to  warrant  the  court  in  award- 
ing 6  per  cent 

The  second  assignment  we  copy:  "The 
court  erred  in  rendering  the  judgment  and 
decree  in  this  cause  in  the  manner  and  form 
as  it  now  exists,  because  the  undisputed  tes- 
timony of  both  the  plaintiff  and  the  defend- 
ant A.  McDonald  and  all  witnesses  shows 
that  at  the  time  of  the  contract  alleged  by 
plaintiff  to  have  been  made,  or  teatlfled  to 
by  plaintiff  to  have  existed,  between  the 
plaintiff  and  either  of  the  defendants,  the 
13,284  acres  of  land,  known  as  the  'Walker 
County  School  Land,'  belonged  to  the  de- 
fendant R.  McDonald,  and  it  Is  not  shown  by 
either  pleadings  or  any  proof  that  the  defend- 
ant Arch  McDonald  was  the  agent  for  R. 
McDonald,  or  had  any  right  to  bind  R.  Mc- 
Donald; and  further,  that  no  allegation  or 
proof  was  made  by  the  plaintiff  that  he  had 
any  contractual  relationship  with  the  defend- 
ant A.  McDonald,  after  the  time  of  the  ac- 
quisition of  said  13,284  acres  of  timber  by 
Arch  McDonald  from  R.  McDonald;  and 
further,  that  the  testimony  is  undisputed  that 
a  valuable  consideration,  free  of  taint  or 
fraud  and  made  and  paid  in  good  faith  by 
Arch  McDonald  to  R.  McDonald,  induced  the 
said  R.  McDonald  to  sell  said  13,284  acres 
of  timber  to  the  defendant  A.  McDonald; 
and  the  undisputed  testimony  shows  that 
the  reason  such  transaction  between  R.  Mc- 
Donald and  Arch  McDonald  was  made 
was  becanse  the  said  R.  McDmiald  was 
offering  to  sell  said  property  at  a  smaller 
figure  than  a  total  of  $60,000,  whereupon 
Arch  McDonald  conceived  probable  profits  in 
acquiring  It  for  less  than  $50,000  and  aelling 
It  at  $50,000."  The  court  found  the  fact  to 
be  "that  about  May  16th,  approximately  the 
time  Miller  came  up  to  see  McDonald  and 
made  the  deal,  McDonald  (meaning  Arch 
McDonald),  according  to  his  evidence,  bought 
the  Walker  county  school  lands  from  his 
father  by  verbal  contract  though  the  deed 
was,  not  made  until  later."  Arch  McDonald 
testified:  "It  belonged  to  me,  I  had  no  deed 
to  It  but  It  belonged  to  me.  In  view  of  this 
there  Is  nothing  in  the  first  proposition  under 
this  assignment"  Not  only  did  Arch  Mc- 
Donald have  at  the  time  an  understanding 
with  his  father  for  a  conveyance,  but  about 
two  weeks  later  ho  received  the  deed  from 
his  father  In  pursuance  of  that  und»8tand- 
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ing;  and  fortber,  if,  u  tbe  court  fonnA  AnA 
McDonald  aa  owner  made  tbe  contract  with 
plaintiff  to  sell  tlia  property  which  the  evi- 
dence amply  supporti.  It  mattered  not  that  be 
did  not  actually  own  tbe  land.  He  dealt 
with  plaintiff  as  tbe  owner,  and  authorized 
plaintiff  to  sell  It  for  a  price  net  to  him,  and. 
If  plaintiff  rendered  the  service,  be  would  not 
be  allowed  to  defeat  plaintiff's  claim  for  tbe 
services  upon  tbe  ground  that  he  did  not, 
at  the  particular  time,  own  It  as  he  pre- 
tended. Especially  Is  this  so  when  it  was 
shown  that  he  practically  controlled  It  at  tbe 
time,  and  actually  owned  It  when  be  sold 
It,  In  reference  to  matters  referred  to  In 
tbe  second  proposition  under  tbe  second  as- 
signment, It  was  not  Indispensable  that  when 
Arcb  McDonald  made  tbe  sale,  be  should 
bavo  known  that  plaintiff  bad  procured  Mil- 
ler and  bis  associates  as  purchasers.  This 
matter  will  be  referred  to  again  further  on. 

The  third  proposition  under  tbe  same  as- 
■ignment  Is  that  there  was  no  fraud  or  col- 
lusion relative  to  the  sale  at  tbe  time  between 
R.  McDonald  and  Arcb  McDonald.  Tbe 
flndings  of  the  court  in  tbls  regard  were,  we 
think,  not  sustained  by  testimony,  as  also 
another  finding,  tbe  sixteenth,  that  all  tbe 
parties,  buyers  and  sellers  were  conspiring 
together  to  defeat  plalntllTs  claim.  These 
oondnsions,  however,  were  immaterial,  and 
not  necessary  to  sapport  the  Judgment  ren- 
dered. 

Tbe  third  assignment  relates  to  tbe  eighth 
conclusion  of  fact  and  this,  also,  was  an  im- 
material finding. 

The  fourth  complains  of  the  ninth  con- 
clusion of  fact  which  stated :  "That  on  May 
10th  plaintiff  wrote  appellant  a  letter  saybig 
be  was  still  working  on  tbe  sale  of  the  school 
lands  and  saying  that  tbe  Darlington-Mil- 
ler people  bad  bought  tbe  Stapp  mill  and 
cnt  blm  out  of  tbe  deal,  and  if  they  came  tu 
him,  R.  McDonald  ft  Son,  be  trusted  they 
would  refer  them  to  plaintiff."  Tbis  letter 
Was,  In  fact,  written  In  June  after  the  sale 
had  been  made  to  Miller.  Although  con- 
trary to  tbe  testimony,  the  finding  was  im- 
material, because  plaintlfTs  right  did  not  de- 
pend on  his  having  notified  McDonald  of 
bis  connection  with  these  people,  prior  to  tbe 
sale  Ukewise  we  find  the  conclusions  of 
fact  complained  of  In  the  fifth,  sixth,  and 
tenth  assignments  immaterial. 

Tbe  complaints  made  concerning  certain 
otber  conclusions  by  tbe  seventh  and  eighth 
assignments,  cannot  be  sustained,  because  we 
find  that  the  evidence  sustains  the  finding 
that  plaintiff  was  the  moving  and  procuring 
cause  of  the  sale.  All  the  conclusions  ccmu- 
plalned  of  we  regard  as  immaterial  and  not 
necessary,  nor  contributing  to  tbe  Judgment 
nie  controlling  and  material  findings,  and 
tiisM  which,  in  our  Judgment,  warrant  and 
require  the  Judgment  rendered  by  the  court 
and  amply  supported  by  testimony,  are  mb- 
08S.W,-«) 


stantially  as  follows:  (1)  The  fact  of  tbe 
contract  on  May  7,  1902,  entered  Into  by 
Arcb  McDonald  with  plaintiff  autborizing 
blm  to  sell  on  certain  terms  of  payment 
tbe  land  at  $3.26  per  acre  net  to  him, 
Arcb  McDonald,  and  giving  plaintiff  all 
over  that  price  he  could  get  for  It;  (2) 
tbe  fact  that  Cablness  was  tbe  moving  and 
procuring  cause  of  tbe  sale  made  by  ai%>el- 
lant,  and  that,  when  plaintiff  advised  him  a 
few  days  after  tbe  contract  was  entered  In- 
to, Miller  a  few  days  later  went  to  McDon- 
ald and  a  deal  was  made,  ncHulnally  to  Bow- 
den,  but  In  reality  to  Miller;  (P)  tbe  undis- 
puted fact  that  Miller  gave  for  the  land 
150,000,  one-tenth  in  cash,  and  tbe  balance 
in  IS  payments  extending  over  a  period  of 
6%  years.  If  these  facts  are  all  that  is  nec> 
essary  to  authorize  the  Judgment  tbe  other 
conclusions  are  useless  and  can  be  disregard- 
ed. If  McDonald  had  made  tbe  sale  for 
$3.25  an  acre,  and  been  guilty  of  no  bad 
faith  with  reference  to  plaintiff  in  so  doing, 
plaintiff  might  not  have  been  entitled  to  any 
compensation,  as  by  his  contract  be  was  to 
get  nothing  except  In  case  of  a  sale  for  over 
tbat  figure.  But  he  received  from  this  sale 
more  than  $3.25  an  acre,  on  terms  satisfac- 
tory to  himself.  The  flndings  show  tbat 
plaintiff,  as  agent  of  McDonald,  was  tbe  pro- 
curing cause,  and,  consulting  dates,  be  aih 
pears  to  have  been  tbe  immediate  cause  of 
the  sale  to  Miller.  It  Is  wholly  immaterial 
upon  this  finding  tbat  McDonald  did  not 
know  at  tbe  time  tbat  Miller  bad  been  pro- 
cured by  plaintiff.  Graves  v.  Balnes,  78  Tex. 
92,  14  S.  W.  256.  If  this  sale  bad  been  con- 
summated on  the  very  terms  glven>  plaintiff, 
to  wit,  one-fourth  casta,  and  balance  In  one, 
two,  three,  and  four  years,  we  would  have 
no.  doubt  as  to  plaintilTs  right  to  recover, 
upon  his  contract,  the  difference  between 
$3.25  and  $&75  per  acre.  But  tbe  sale  was 
for  one-tenth  cash,  and  balance  In  notes  cov- 
ering Q%  years,  which  presents  a  question: 
Was  plaintiff  required  to  show  that  Miller 
was  willing,  ready,  and  able  to  pay  one- 
fourtb  cash,  and  In  order  to  recover  at  all? 
We  are  Inclined  to  think  be  was.  In  order 
to  enable  blm  to  recover  tbe  aforesaid  dif- 
ference (which  was  tbe  contract  rate),  be- 
cause, unless  Miller  was  such  a  person,  the 
contract  did  not  entitle  blm  to  that  par- 
ticular compensation.  But  plaintiff  in  his 
petition  asked  for  reasonable  compensation 
for  tbe  service  of  procuring  a  purchaser  to 
whom  appellant  sold  on  terms  satisfactory 
to  himself  for  more  than  he  expected  to  gret 
net  from  any  purchaser  obtained  through 
plaintiff.  The  authorities,  and  those  In  tbls 
state,  appear  to  bold  that  the  agent  in  such 
a  case  Is  entitled  to  some  compensation.  S'ee 
dIscuBslcm  and  cases  cited  In  Gravps  v. 
Balnes,  supra;  Blair  v.  Slosson  (Tex.  Civ. 
App.)  66  S.  W.  112.  See,  also,  Ullman  v. 
Land  (Tex.  Civ.  App.)  84  &;  W.  295,  where 
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this  language  la  used:  "Numerous  cases  of 
this  character  have  arisen  in  this  state  and 
the  owner  has  tunially  been  held  liable  to  the 
ag^it  where  h«  accepts  a  purchaser  procured 
by  such  agent  even  thoui^  at  a  sum  and  up- 
on terms  which  he  would  not  have  been 
bound  to  accept  under  the  agent* s  contract 
of  employment"  The  case  just  referred  to 
appears,  upon  Its  facts,  to  havs  been  one  In 
which  it  was  known  to  the  owner  that  the 
pu^chase^  came  through  the  efforts  of  the 
agent,  but  that  fact  ought  not  to  make  any 
difference  where  the  rule  obtains  as  It  does 
in  the  state,  that  the  agent* s  right  to  com- 
pensation does  not  depend  on  such  knowl- 
edgs.  This  seems  to  be  the  holding  in  Byrd 
T.  Frost  (Tex.  CIt.  App.)  29  S.  W.  46,  where 
it  would  seem  that  the  owner  did  not  know 
that  the  purchaser  had  been  obtained  by  the 
agent,  though  that  fact  Is  not  expressly  dis- 
closed in  the  opinion.  The  view  is  support- 
ed by  Bums  t.  Hill,  2  WIlIson*8  Ctv.  Cas.  Ct. 
App.  I  623.  Also  Williams  r.  Bishop  (Colo. 
App.)  K3  Pac.  239.  If  plaintiff  had,  in  per- 
son, brought  Miller  and  McDonald  together 
and  been  present  at  the  interriew  in  which 
the  latter  saw  fit  to  sell  the  property  to  Mil- 
ler for  $3.75  an  acre  on  terms  of  payment 
satisfactory  to  himself,  although  not  the 
precise  terms  that  had  been  given  plaintiff. 
It  could  hardly  be  claimed  that  McDonald 
could  thus  avail  himself  of  his  agent's  work 
and  deny  him  remuneration.  If  the  agent* s 
presence  at  the  final  negotiations,  or  the 
owner's  knowledge  at  the  time  that  the  pur- 
chaser was  brought  through  the  agent's  ex- 
ertions are  not  essential  to  plalntltTs  right 
to  compensation,  why  Is  the  result  not  the 
same  so  far  as  the  agent  Is  concerned.  In 
the  absence  of  such  knowledge?  McDonald 
bad  but  recently  set  plaintiff  to  work  on 
this  matter,  and,  for  aught  he  knew,  plain- 
tiff Iiad  found  a  customer  for  the  property, 
which  he  had  In  fact  done.  It  Is  for  this 
reason  that  he  should  be  held  to  compensate 
the  agent,  although  be  may  not  have  known 
that  the  purchaser  was  a  person  tliat  ths 
agenfs  efforts  had  procured.  While  the  own- 
er has  such  an  agent  at  work,  and  himself 
sells  to  some  person  that  comes  along,  he 
does  so  at  the  risk  of  that  person  having 
been  procured  by  the  agent  In  this  case  he 
sold  to  a  person  that  was  procured  by  plain- 
tiff, securing  by  the  sale  the  net  price  b* 
was  to  get  under  his  contract  with  plaintiff, 
and  50  cents  an  acre  additional.  This  60 
cents  an  acre  would  clearly  have  been  plain- 
tiff's had  the  terms  of  payment  been  in  con- 
forml^  with  the  contract  As  we  have  al- 
ready said,  the  terms  of  the  contract  are 
such  as  may,  under  the  proof  here,  debar 
plaintiff  from  recovering  the  excess  over 
$3.25  an  acre.  But  plaintiff  has  also  asked 
for  reasonable  compensation  for  his  services, 
and  we  think  he  is  entitled  to  be  compen- 
sated on  that  basis.    The  case  of  Pryor  r. 


Jolly,  91  Tex.  86,  40  S*.  W.  969,  Is  not  against 
the  view  we  take.  That  was  a  suit  based 
solely  on  the  written  contract  and  the  opin- 
ion in  that  case  shows  a  careful  purpose  to 
confine  Itself  to  the  particular  contract  whicb 
the  parties  had  made.  Appellant  also  cite* 
several  cases  decided  by  this  court:  Frey 
V.  Klar  (Tex.  Civ.  App.)  69  8.  W.  211;  Oryu- 
akl  V.  Menger  f^ex.  Civ.  App.)  39  B.  W.  388; 
Evans  V.  Gay  (Tex.  Civ.  Appi)  74  8.  W.  575; 
Armstrong  v.  Cleveland  (Tex,  Civ.  App.)  74 
S.  W.  789 — but  none  of  them,  when  properly 
considered,  decides  anythlnis  contrary  to 
what  has  been  stated  herein. 

Appellant  makes  this  furttier  proposition: 
Where  there  Is  a  special  contract  pleaded 
and  the  compensation  for  which  the  contract 
is  made  is  clearly  expressed,  and  that  con- 
tract falls,  or  Is  not  performed  by  the  pertjr 
entitled  to  the  compensation,  there  can  be  no 
implied  contract  by  virtue  of  which  the  plain- 
tiff can  recover  from  the  other  party  on  a 
quantum  meruit  basis.  This  pn^oeltlon  would 
go  so  far  as  to  authorize  the  owner  to  ntlllM 
his  agenfs  services  without  compensatloa,  ev- 
en though  the  agent  had  expended  much  time, 
labor,  and  money  toward  the  fulfillment  of 
his  contract  and  had  even  brought  it  near 
the  .point  of  success.  Such  a  rule  would  be 
fraught  with  great  hardship  and  Injustice  to 
brokers.  Although  appellant  had  this  agen- 
cy outstanding,  he  doubtless  had  the  right  to 
sell  the  property  himself  and  thereby  ter- 
minate plaintiff's  right  to  compensation,  pro- 
vided he  did  not  do  this  for  the  purpose  of 
defeating  the  agent,  but  for  it  to  have  such 
effect  it  must  be  to  some  stranger  be  sells 
and  not  to  a  person  already  procured  by  the 
agent  True  in  this  case  plaintiff  did  not 
show  that  he  had  accomplished  the  very  thing 
which  entitled  him  to  the  particular  com- 
poisation  specified  in  the  contract  yet  tlie 
contract  established  the  relation  of  agency 
between  plaintiff  and  McDonald,  and  the  lat- 
ter took  the  benefits  of  what  ptalntlff  had 
done  in  pursuance  of  such  contract  Tbe 
purchaser  had  the  readiness,  willingness,  and 
ability  that  answered  defraidanf s  purposes. 
Common  Justice  requires  him  to  pay  the 
agent  a  reasonable  compensation  ther^or. 
This  being  so,  the  contract  was  no  obstad* 
to  plalntifTs  recovery.  The  contract,  togeth- 
er with  other  proof,  showed  such  a  relatioa 
and  such  service,  and  such  appropriation  bf 
defendant  of  the  service,  as  entitled  plain- 
tiff to  Judgment  on  a  quantmn  meruit  basis. 
Of  course,  having  this  right  he  could  plead 
and  prove  it  Veatch  v.  Norman  (Mo.  App.) 
G9  ST.  W.  473;  Delta  &  Pine  Land  Co.  v. 
Wallace  (Miss.)  36  South.  263. 

The  amount  of  the  Judgment  !■  $2,500, 
which  is  6  per  coit  on  the  sale.  This  is 
much  less  than  the  contract  rate.  Th«e 
was  evidence  to  warrant  the  Judgment  In 
this  respect 

Afllrmed. 
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On  Rehearing. 

JAMI}S,  C.  J.  The  Judgment  M  copied 
la  the  record  falls  to  show  a  disposition  of 
R.  McDonald.  The  record  has  been  amend- 
ed by  filing  a  certified  copy  of  the  judgment, 
■greed  to  as  correct,  which  shows  that  it 
disposed  of  said  party. 

The  only  matter  we  deem  It  necessary  to 
finrther  explain  is  that  dlscnssed  In  the  opin- 
ion nnder  the  first  assignment.  We  held 
tliat  tlie  petition  will  bear  the  construction 
that  tbe  contract  alleged  was  with  both  and 
each  of  the  defendants,  and  will  support  a 
Judgment  against  either.  Said  first  assign- 
ment of  error  serves  to  show  that  this  was 
tfa*  constrnctton  placed  upon  It  by  appellant 
The  assignment  reads:  "In  said  first  amraid- 
ed  original  petition  the  plaintiff,  In  addition  to 
his  allegation  of  express  contract,  lays  the 
predicate  of  quantum  meruit  for  the  basis  of 
bis  recovery  of  a  reasonable  compensation  for 
bis  service  to  the  defendants  or  either  of 
them  In  effecting  such  sale."  The  assign- 
ment Itself,  and  also  the  elaborate  motion 
for  new  trial  which  was  filed,  Indicate  that 
the  parties  tried  the  case  npon  that  con- 
struction of  the  petition,  and  this  point,  and 
also  the  point  made  by  the  eleventh  assign- 
ment of  error,  viz.,  that  the  proof  being  of  a 
contract  with  Arch  McDonald  alone,  there 
was  a  variance  between  the  pleading  and  the 
proof  as  to  the  ccmtract  are  made  In  this 
court  for  the  first  time. 

The  only  question  for  us  In  such  a  situa- 
tion is  whether  or  not  the  pleading  Is  suffi- 
cient to  support  the  Judgment  rendered,  and, 
in  passing  on  this,  the  petition  Is  entitled  to 
a  liberal  construction,  and  to  any  construc- 
tion It  will  bear  In  support  of  the  judgmoit 
Railway  v.  Kerr  (Neb.)  104  N.  W.  48.  Plain- 
tiff has  not  recovered  on  the  express  con- 
tract He  was  allowed  a  recovery  of  Arch 
McDonald  upon  an  obligation  to  pay  a  rea- 
sonable compensation  which  the  law  Im- 
plied from  the  facts  shown.  In  addition  to 
the  allegation  that  defendants  and  each  of 
them  gave  plaintiff  the  price  and  terms,  the 
prayer  was  for  Judgment  against  them  and 
each  of  them.  As  before  stated  It  Is  mani- 
fest that  it  was  the  theory  upon  which  the 
cause  was  tried  that  the  petition  stated  a 
ease  for  recovery  against  either  defendant 
It  seems  to  us  that  under  these  clrcumstan- 
oes,  the  question  being  reserved  until  the 
case  has  reached  the  appellate  oonit,  a  re- 
sort to  technical  analysis  of  the  pleading 
ought  not  to  find  encouragement  The  very 
tact  that  counsel  so  construed  It  up  to  the 
time  for  filing  their  assignments  of  error, 
and  doubtless  after  bavhig  considered  it 
with  great  care,  signifies  that  it  was  sus- 
ceptible of  being  so  understood,  and,  this  be- 
ing so.  It  should  be  glvoi  that  construction 
here. 

Motion  overmlad. 


TRAPP  V.  FRIZZELI* 

(Court  of  Civil  Appeals  of  Texas.    Dee.  1,  1900. 
Rehearing  Denied  Jan.  5,  1907.) 

Mandauus  —  JuniciAi.  Acts  —  PBocfEEDiiias 

TOB    RKYHW 

Rev.  St  1895,  art  1401,  In  relation  t» 
appeals  from  Justices,  provides  that  vhen  ap- 
pellant makes  affidavit  of  tiia  Inability  to  eive 
secnritr,  and  it  is  contested,  he  Is  required 
to  make  strict  proof  of  his  Innbility  to  pay 
the  cost.  Held,  that  where  the  justice,  on 
bearing  such  a  contest  refused  to  send  up  th« 
papers  and  transcript  to  the  county  court,  on 
a  showing  to  tlie  county  court  of  inability  to 
pay  costs,  mandamus  would  lie  to  compel  the 
Justice  to  send  np  the  papers. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  33.  Mandamus,  H  114-121.] 

Appeal  from  Titus  County  Court;  S.  F. 
Caldwell,  Judge. 

Petition  by  A.  Trapp  for  mandamus  to 
compel  J.  H.  E^izzeli,  a  Justice  of  the  peace, 
to  send  up  the  transcript  on  an  appeal  by 
petitioner  from  a  Judgment  rendered  against 
him  before  such  justice.  From  a  judgmmt 
dismissing  the  petition,  petitioner  appeals. 
Reversed  and  remanded. 

Rolston,  Ward  ft  Hntchlngs,  for  appellant 
Pounders  &  Burford,  for  appellee. 

RAINB7Y,  C.  J.  This  is  an  appeal  from  a 
Judgment  of  the  county  court  sustaining  ex- 
ceptions to  appellant's  (A.  Trapp's)  petition 
and  dismissing  his  action.  The  allegations  of 
the  petition  of  Trapp  were.  In  effect,  that 
in  a  suit  pending  before  J.  H.  Frlzzell,  a  jus- 
tice of  the  peace,  a  Judgment  was  rendered 
against  him,  from  which  he  appealed ;  that 
not  being  able  to  give  an  appeal  bond,  he 
made  oath  of  his  Inability  to  give  security 
for  costs,  as  required  by  article  1401,  Rev. 
St  1895>  which  oath  was  contested,  and 
upon  hearing  said  contest  said  Justice  ren- 
dered judgment  thereon,  holding  that  he  was 
able 'to  make  bond,  and  refused  to  send  np 
the  papers  and  transcript  to  the  county 
court  The  evidence  produced  on  the  trial 
of  the  contest  was  set  out  in  the  petition,  and 
the  writ  of  mandamus  was  prayed  for,  re- 
quiring him  to  send  up  the  transcript  and 
for  a  writ  of  Injunction  restraining  flie  levy 
of  an  execution  In  the  case. 

The  only  proposition  presented  by  appel- 
lant's brief  is  whether  or  not  he  was  en- 
titled to  a  hearing  on  his  petition  for  a  writ 
of  mandamus.  The  Constitution  gives  the 
right  to  appeal,  and  the  law  has  provided  the 
mode  for  so  doing.  When  a  party  takes  an 
appeal  from  a  judgment  against  him,  and 
mokes  affidavit  of  his  inability  to  give  se- 
curity, as  required  in  article  1401,  Rev.  St 
1895,  and  It  is  contested,  he  is  then  "re- 
quired to  make  strict  proof  of  his  Inability  to 
pay  the  cost  or  any  part  thereof."  If  he 
does  this,  then  the  jurisdiction  of  the  appel- 
late court  attaches,  and  the  power  does  not 
lie  with  the  court  or  judge  before  whom  such 
proof  to  made  to  deny  the  right  of  appeal. 
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Pendley  r..  Berry,  95  Tex.  74,  6B  S.  W.  82; 
Uorrary  y.  Robnch,  89  S.  W.  781,  18  Tex. 
Ct  Rep.  916.  Tbe  allegations  of  the  petition 
■et  out  facts  sbowlng  that  plaintiff  had  per- 
fected  ilia  appeal,  and  the  court  erred  in 
sustaining  demorers  thereto.  The  trial  conrt 
should  have  overruled  tbe  demurrers,  beard 
the  case,  and  if  the  facts  were  as  stated  hi 
the  petition,  showing  proof  of  the  Inability 
to  pay  costs  or  any  part  thereof,  the  writ  of 
mandamus  should  have  issued. 

The  Judgment  Is  reversed,  and  cause  re- 
manded. 


BARBER  ASPHALT  PAY.  CO.  r. 
liOUOHLIN. 

(Court  of  CivQ  Appeals  of  Texas.   Dec.  22; 
190a) 

L  OonxRAOTB  —  CoKBiBncnon  —  Pebtobii- 

AROB— Tm. 

A  dty  contracted  with  plaintiff  company 
for  the  laying  of  a  pavement,  after  whi<£ 
defendant  was  repeated!;^  solicited  by  plain- 
tUFa  amnts  to  sign  a  printed  contract  to  pay 
a  speclned  sum  for  the  pavement.  He  consent- 
ed, provided  a  atipulatlon  was  inserted  that 
the  work  should  be  finished  within  four  months, 
which  was  dons,  and  across  the  face  of  the 
contract  was  written  the  words  "not  n^iotiabie." 
Held,  that  time  was  of  the  essence  of  the  con- 
tract, and  that  performance  within  the  time 
specified  was  a  condition  precedent  to  defend- 
ant's liability  on   the  contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  11.  Contracts,  |f  938MM3.] 

a.  Sams. 

A  contract  to  pay  for  the  paying  of  a 
street  providing  that  the  worlc  is  finished  in 
four  months  should  be  construed  to  require  com- 
^tlon  within  four  months  from  the  date  the 
contract  was  signed  and  not  from  the  date  the 
work  was  commenced. 

(Ed.  Note. — For  eases  in  point,  see  Cent  Dig. 
yol.  11,  Contracts,  {{  957-966.] 

&  WOKK  AKO  Labos— QuARTxrx  Mebuit. 

Where  plaintiff,  a  paving  company,  having 
BO  property  rights  or  control  over  a  street, 
procured  defendant  to  sign  a  conditional  con- 
tract to  pay  for  the  paying  of  a  portion  of  the 
street,  and  plaintiff  brought  suit  on  the  contract, 
but  failed  to  prove  compliance  with  the  con- 
ditions, it  could  not  recover  on  a  quantum 
■lemit 
4.  OoHTBAOis— Aonon— EyiDxncx. 

Where,  In  an  action  on  a  street  paving 
contract,  plaintiff  allegpd  that  it  had  finished 
the  pavement  within  the  time  provided  for  in 
tbe  CMiiract,  evidence  that  defendant's  property 
was  wbanced  In  value  by  the  construction  of 
tlM  pavement  in  front  thereof,  etc.,  was  inad- 
mismble  to  show  that  the  time  of  the  compieticm 
•f  the  pavement  was  not  of  the  essence  of  Uie 
contract,  that  defendant  had  accepted  the  bene- 
flta  accruing  to  him  from  the  contract,  and  had 
thereby  waived  strict  compliance  with  the  con- 
ditions thereof. 

Appeal  from  Dallas  County  Conrt;  H.  F. 
liveley.  Judge. 

Action  by  tbe  Bartier  Asphalt  Paving  Com- 
pany against  T.  F.  Loughlln.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
flrmed. 

Cecil  L.  Simpson,  toe  appellant  Wendell 
Bpence,  for  appellee^ 


BOOKHOnT,  J.  Tbe  plaintiff  below,  ap- 
pellant here,  sued  T.  F.  Loughlin,  defendant, 
and  alleged  that  on  tbe  1st  of  October,  1902, 
defendant  entered  into  the  contract  with 
plaintiff,  set  out  in  haec  verba  as  follows: 
"Dallas,  Texas,  July  17,  1902.  I,  we  or  eith- 
er of  us  hereby  agree  to  pay  to  the  Barber 
Asphalt  Paving  Company,  the  sum  of  $4.06 
per  front  foot  for  the  property  owned  by  T. 
F.  Loughlln,  known  as  'Comer  Commerce  and. 
Ervay  streets,  Dallas,  Texas,'  estimated  at 
76  front  feet,  payable  at  Dallas,  Texas,  whm 
a  first-class  asphalt  pavement  is  completed 
by  said  paving  company  in  front  of  said 
property  between  the  street  railway  ralla 
and  tracks  and  two  feet  on  each  side  and 
from  tbe  curb  abutting  said  property  to  the 
street  railway  track.  In  case  any  part  of 
tbe  cost  of  said  pavement  shall  l>e  paid  for 
by  a  fund  to  t>e  contributed  by  the  Nortbon 
Texas  Traction  Company,  in  that  evoit  I 
shall  have  credit  on  this  subscription  for  my 
pro  rata  of  such  fund,  provided,  the  street 
railway  company  put  down  the  rail  adopted 
by  the  property  owners  committee  and  work 
to  be  finished  In  four  months.  [Signed]  T. 
F.  Loughlln.  Not  negotiable  [across  face  of 
note]."  Plaintiff  alleged  that  It  fully  com- 
plied with  its  contract;  that  the  said  amotmt 
of  its  contract  or  note  became  due  to  plain- 
tiff by  defendant;  that  defendant  became 
entitled  to  a  credit  in  a  certain  amount  paid 
for  the  paving  of  Commerce  street  by  the 
railway  company.  It  averred  that  def^idant 
received  tbe  benefits  accruing  to  him  under 
tbe  contract,  and  averred  that  defendant  be- 
came thus  liable  to  pay  tbe  plaintiff  tbe  sum 
of  1261.85.  The  defendant  filed  a  general 
and  special  demurrer  to  this  pleading,  speci- 
ally excepting  to  tbe  pleading,  t>ecause  (1) 
there  is  no  sufficient  allegations  that  plain- 
tiff had  authority  to  maintain  tbe  suit  as  a 
foreign  corporation ;  (2)  that  Is  was  not  suf- 
ficlently  alleged  that  tbe  contract  sued  upon 
was  performed  by  the  plaintiff,  and  that  the 
provisions  of  tbe  contract  had  been  fulfilled ; 
(S)  defendant  specially  excepted  to  all  that 
part  of  said  pleading  wherein  plaintiff  aver- 
red that  It  had  fully  complied  with  its  con- 
tract, and  that  the  defendant  bad,  in  all 
things,  received  the  benefits  accruing  to  him 
under  tbe  contract,  etc.;  because  these  are 
but  conclusions  of  the  pleader,  and  there  are 
no  allegations  to  show  that  plaintiff  la  en- 
titled to  maintain  the  suit  because  of  tba 
contract  having  been  performed  by  plaintiff 
and  its  provisions  fulfilled;  nor  are  the  al- 
leged benefits  to  the  defendant  spedfled  or 
in  any  wise  stated  or  valued.  These  demur- 
rers were  by  tbe  court  sustained.  Where- 
upon, tbe  plaintiff,  under  leave  of  court,  filed 
its  trial  amendment,  setting  up  suffldoitly 
its  permit  to  do  business  In  Texas  as  a  tor- 
elgn  corporation,  In  which  the  plaintiff  aver- 
red that  it  had  constructed  the  asphalt  pave- 
ment in  front  of  defendant's  property  to  the 
extent  of  75  feet  front,  and  between  the 
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atxeet  railway  rails,  and  two  feet  on  each 
dde,  and  from  the  cnrb  abutting  the  property 
to  the  railway  trade ;  that  the  railway  com- 
pany put  down  the  rails  specified  la  the  con- 
tract; and  that  plaintiff  finished  all  of  said 
work  of  constructing  said  pavement  within 
the  time  provided  for  in  said  contract  The 
defendant  did  not  further  urge  his  demur- 
rers to  the  pleading  as  amended,  and,  upon 
these  Issnes  Joined,  the  trial  was  had  before 
the  Judge  without  a  Jury,  resulting  in  a 
judgment  that  plaintiff  take  nommg  against 
the  defendant  Plaintiff  perfected  an  appeal 
The  correctness  of  the  Judgment  depends 
on  the  construction  to  be  put  on  the  contract 
sued  on.  The  first  inquiry  that  suggests  it- 
■elf  in  construing  the  contract  is,  was  the 
stipulation  in  the  contract  providing  that 
the  work  was  to  be  finished  in  four  months 
of  the  essence  of  the  contract?  The  undis- 
puted evidence  shows  that  the  appellee  had 
been  solicited  by  the  agents  of  appellant,  re- 
peatedly, to  sign  the  printed  contract  and 
that  be  retnsed.  He  finally  consented  to 
sign  the  contract,  provided  a  stipulation  was 
Inserted  that  the  work  was  to  be  finished  In 
four  months.  This  was  agreed  to  and  the 
clause  was  inserted  in  writing.  The  balance 
of  the  contract  except  the  date,  the  number 
of  feet  owned  by  appellee  abutting  upon  the 
street  and  amount  to  be  paid  per  front  foot 
was  in  print  Then  across  the  face  of  the 
contract  was  written  "not  negotiable."  Thus 
It  seems  that  the  Intention  on  the  part  of 
appellee  at  the  time  of  the  execution  of  the 
contract  was  that  the  amount  named  there- 
in to  be  paid  was  made  dependent  upon 
the  finishing  of  the  work  within  four  months. 
The  contract  did  not  evidence  an  absolute 
promise  to  pay  the  amount  therein  stipu- 
lated, but  was  a  conditional  promise  to 
pay  that  amount  provided  the  work  was 
finished  within  four  months.  It  is  con- 
ceded the  work  was  not  completed  within 
four  months  from  the  date  of  the  contract 
The  pavement  was  constructed  under  a  con- 
tract between  the  appellant  and  the  city  of 
Dallas,  and  was  not  a  matter  In  which  the 
property  owner  had  any  property  right  The 
city  has  control  over  Its  streets.  The  inter- 
est of  the  property  owner  In  the  work  of 
pavement  was  indirect  and  did  not  entitle 
him  to  make  any  demand  upon  the  paving 
company  whatever.  His  contract  to  pay  a 
certain  snm  In  aid  of  the  work,  on  condition 
that  the  work  was  completed  within  a  speci- 
fied time,  was  purely  voluntary,  and  only  be- 
came binding  upon  him  upon  performance 
of  the  condition  Imposed  by  him  in  the  con- 
tract Garrison  v.  Cooke,  96  Tex.  228,  T£ 
S.  W.  54,  61  li.  R.  A.  342,  97  Am.  St  Rep. 
906;  Bes  Line  Ck>n8tructlon  Co.  v.  Wood 
(Tex.  Civ.  App.)  84  8.  W.  378;  Cincinnati, 
eta,  Hy.  Co.  v.  Bensley.  51  Fed.  738,  2  C. 
a  A.  480,  19  li.  R.  A.  796;  Perslnger  v. 
Bevill  (Fla.)  12  South.  366;  West  Yirghiia, 
rtc,  Oa  V.  Harri8(Hi  Ooonly  CoTirt  (W.  YaO 


34  S.  E.  786;  Stephany  v.  Castan,  168  IlL 
59,  48  N.  E.  206 ;  Railway  Co.  v.  ThtHnpson, 
24  Kan.  170.  We  hold  that  time  was  of  th« 
essence  of  the  contract 

Appellant  contends  that,  if  the  time  stipu- 
lated in  the  contract  be  construed  as  of  Its 
essence,  then  the  contract  contemplates  that 
the  four  months  should  be  calculated  from 
the  time  the  work  was  begun  and  not  from 
the  date  of  the  contract,  and  it  insists  the 
work  was  completed  within  four  months  from 
the  time  the  work  was  begun.  There  is 
nothing  In  the  evidence  tending  to  show  that 
the  parties,  at  tb&-tUue  of  making  the  coor 
tract  liad  In  mind  or  considered  the  time 
within  which  the  work  was  to  begin,  as  the 
time  from  which  the  four  months  sliould  be 
calcnlated.  Looking  to  the  written  contract 
and  the  circumstances  under  which  it  was 
executed,  we  think  It  clear  that  the  parties 
contemplated  the  work  was  to  be  finished 
within  four  months  from  its  date.  This  was 
the  only  time  that  they  had  In  mind  at  that 
time.  The  plaintiff  offered  to  prove  upon 
the  trial  that  defendant's  property  was  en- 
hanced In  value  by  the  construction  of  the 
pavement  In  front  of  his  property,  that  he 
raised  the  rent  on  account  of  the  pavement 
and  that  he  received  benefits  on  account  of 
the  pavement  The  action  of  the  court  in 
excluding  this  evidence  Is  assigned  as  error. 
The  suit  was  strictly  upon  the  contract  there 
being  no  pleading  seeing  a  recovery  upon 
a  quantum  meruit  The  appellant  seems  to 
concede  that,  as  appellee  had  no  property 
rights  In,  and  did  not  have  control  over, 
the  street  it  could  not  recover  upon  a  quan- 
tum meruit  under  the  decision  In  the  case 
of  Railway  Company  v.  Bensley,  supra. 

Was  the  evidence  admissible  in  a  suit  t» 
recover  upon  the  contract?  The  appellant 
contends  that  the  evidence  was  admissible 
as  tending  to  show  that  the  time  of  the  com- 
pletion of  the  pavement  was  not  of  .the  es- 
sence of  the  contract  and  that  the  conditions 
in  the  contract  had  been  waived  by  appellee, 
and  that  he  had  accepted  the  benefits  accru- 
ing to  him  by  reason  of  said  contract  As 
stated,  the  suit  was  based  strictly  upon  the 
contract  The  appellant  alleged  In  Its  peti- 
tion that  It  "had  finished  all  of  said  work  of 
constructing  said  pavemoit  within  the  time 
provided  for  in  said  contract"  There  was 
no  error  in  excluding  the  evidence.  It  did 
not  tend  to  show  that  time  was  not  of  the 
essence  of  the  contract  The  making  of  the 
contract  was  a  voluntary  act  upon  the  part 
of  appellee,  and  he  had  the  right  to  stipu- 
late the  conditions  upon  which  he  would  pay 
the  amount  therein  named.  Nor  did  the  evi- 
dence tend  to  show  that  the  conditions  had 
been  waived.  The  pavement  was  constructed 
In  a  public  street  over  which  appellee  had  no 
control,  and.  If  It  be  true  that  be  was  bene- 
fited by  the  construction  of  the  pavement 
this  fact,  in  view  of  the  contract,  was  1mm  a- 
terlaL    The  appellee  has  not  appropriated 
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any  of  the  labor  or  matefrlals  belonging  to  the 
appellant.  If  he  has  received  benefits  In  the 
oonstmctlon  of  the  pavement,  he  has  no  more 
so  than  other  property  owners  In  the  Immedi- 
ate neighborhood.  Railway  Oo.  t.  Thomp- 
son, supra ;  Railway  Co.  t.  Bensley,  supra. 

We  conclude  there  Is  no  error  In  the  Judg- 
ment, and  the  same  Is  affirmed. 


PARR   T.   McGOWN.' 

(Court  of  Civil  Appeals  of  Texas.    Dec.  12,  1906. 
RchearinK  Denied  Jan.  9,  1907.) 

1.  CoRTRACTs— Actions— Plbadiro — ^Plba  or 

PRI  VIIJtOB— DEM  UBKEB. 

Where,  in  an  action  on  a  contract  for  the 
payment  of  money,  plaintiff  specially  pleaded 
a  clause  In  a  contract  oy  which  defendant  agreed 
to  execute  notes  for  the  indebtedness,  payable 
in  B.  county,  and  alleged  that  by  the  terms  of 
the  contract  defendant  bound  himself  to  pay 
the  amount  due  in  B.  county,  a  plea  of  privilege 
to  be  BURd  in  the  county  of  defendant's  resi- 
dence, the  effect  of  which  was  purely  to  chal- 
lenge plaintiff's  construction  of  the  contract  sued 
on,  was  demurrable. 

2.  Venot— Pkbfoemano*  0¥  Contbaot. 

Where  a  contract  required  defendant  to 
execute  notes  for  a  certain  indebtedness  due 
in  five  yean,  and  payable  on  a  speciSed  day 
at  a  bank  In  B.  county,  defendant  thereby  agreed 
to  pay  the  amount  of  the  debt  at  such  bank, 
and  was  therefore  properly  sued  in  the  B. 
county. 

3.  CONTBAOTS— Bbxaoh— Rbuediks. 

Where  defendant  promised  to  execute  notes 
for  the  balance  found  due  from  him  on  an 
accounting  after  the  sale  of  certain  property, 
hut  failed  to  execute  such  notes,  plaintiff  was 
entitled  to  sue  either  for  specific  performance 
of  the  contract  or  for  the  amount  of  the  in- 
debtedness. 

4.  Sake  •—  Accbttal  or  Right  or  Action  — 
TiUE  TO  Sue. 

Where  defendant  promised  to  execute  notes 
to  secure  an  indebtedness  found  due  on  an  ac- 
counting, his  failure  or  refusal  to  perform  was 
a  breach  of  bis  contract,  which  authorized  plain- 
tiff to  sue  thereon  at  once,  regardless  of  the 
fact  that  parts  of  the  debt  would  not  have  been 
due,  had  the  notes  been  executed. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
ToL  11,  Contracts,  §f  158&-1687.] 

Appeal  from  District  Court,  Bexar  Ooimty; 
J.  It.  Camp,  Judge. 

Action  by  Floyd  McGown,  as  receiver  of  the 
estate  of  J.  M.  Cblttlm,  against  Archie  Parr. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Hicks  &  Hides,  for  appellant  Denman, 
Franidin  &  McOown,  for  appellee. 


FL>X,  J.  Appellee,  as  the  receiver  of  the  es- 
tate of  J.  M.  Chlttim,  instituted  suit  against 
appellant  to  recover  the  sum  of  161,876.64, 
with  interest  from  April  17,  1903.  The  suit 
was  declared  upon  a  certain  contract  in  writ- 
ing between  J.  M.  Chlttim  and  appellant, 
whereby  a  partnership  between  them  was 
dissolved  and  all  the  partnership  property  was 
made  over  to  J.  M.  Chlttim,  to  be  used  in 
paying  off  the  partnership  debts.  Appellant 
filed  bis  plea  of  privilege  to  be  sued  in  Duval 

*Wrlt  ot  error  denied  by  Supreme  Court 


county,  to  whldi  appellee  urged  general  and 
special  demurrers.  The  demurrers  were  sus- 
tained, and  appellant  filed  his  answer,  al- 
leging his  lack  of  knowledge  of  the  correct- 
ness of  the  accounts  of  Chlttim.  and  asking 
for  the  amMlntment  of  an  auditor.  An  au- 
ditor was  appointed,  who  reported  that  ap- 
pellant was  Indebted  to  Chlttim  in  the  ram 
of  4Sl,890.e4.  The  cause  was  tried  withotit 
a  Jury,  and  Judgment  was  rendered  for  ap- 
pellee in  the  sum  found  to  lie  due  by  the 
auditor.  It  was  proved  that  the  contract 
was  executed  by  the  iMirties,  and  that  the 
property  was  sold  at  the  prices  fixed  in  the 
contract,  and  the  money  received  for  it  paid 
out  as  provided  in  the  contract,  and  that 
appellant  had  not  paid  Chlttim  the  anaoant 
of  his  Indebtedness,  nor  executed  notes  as 
provided  in  the  contract  There  was  no  ex- 
ception to  the  report  of  the  auditor,  and  it 
was  admitted  that  appellee  was  the  receiver 
of  Ghlttlm's  estate. 

In  the  contract  between  Chlttim  and  ap- 
pellant was  the  following  clause:  "All  of 
the  said  purchase  price  for  said  live  stock, 
BO  to  be  paid  to  said  Parr  by  the  said  Chlt- 
tim, under  the  terms  of  this  agreement  shall 
be  paid  by  said  Chlttim  by  crediting  the 
same  upon  the  pnmilssory  note  of  said  Chlt- 
tim &  Parr  to  said  J.  M.  Chlttim,  now  held 
by  said  Chlttim,  and  any  other  prop^  in- 
debtedness of  said  Chlttim  &  Parr:  and  it 
after  such  credit  of  said  purchase  price  for 
all  of  said  land  and  live  stodc  be  made  upon 
said  note  and  said  firm  Indebtedness,  there 
shall  remain  and  be  found  to  be  any  balance 
Btiil  remaining  due  and  owing  by  said  Parr  to 
said  Chlttim,  or  said  firm  of  Chlttim  &  Parr, 
then  the  same  shall  be  settled  and  satisfied 
by  the  said  Parr,  in  four  (4)  several  prom- 
issory notes  to  said  Chlttim,  in  equal  one- 
fourth  amounts  of  such  balance,  payable,  re- 
spectively, two  (2),  three  (3),  four  (4).  and 
five  (6)  years  from  ttieir  respective  dates,  to 
the  order  of  said  J.  M.  Chlttim,  at  the  bank 
of  D.  Sullivan  &  Co.,  In  San  Antonio,  Tex., 
with  8  per  cent  interest  per  annum  from 
date."  Appellant  did  not  file  any  plea  of 
Don  est  factum  as  to  the  contract  and  tacitly 
admitted  its  genuineness  by  filing  a  plea  of 
privilege  to  the  case  as  set  up  In  appellee's 
petition,  which  declared  on  the  contract  and 
specially  pleaded  that  clause  of  the  contract 
herein  copied,  and  alleged  that  by  its  terms 
appellant  bound  himself  to  pay  the  amounts 
due  Chlttim  in  San  Antonio,  Bexar  county, 
Tex.  In  view  of  those  allegations  apimllant 
pleaded  his  privilege  to  be  sued  in  Duval 
county,  and  virtually  claimed  that  undo' 
the  terms  of  the  contract  the  money  was  not 
payable  in  Bexar  county.  The  effect  of  the 
plea  was  to  challenge  a  construction  of  the 
contract  sued  on  by  appellee,  and  to  claim 
that  under  a  proper  coustructlon,  appellant 
could  demand  a  trial  in  the  county  of  his 
residence.  The  court  did  not  err  in  sustain- 
ing the  general  demurrer.  Barrow  ▼.  Philleo, 
14  Tex.  345. 
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Suppose,  boweyer,  that  the  conrt  erred  in 
nutalnlng  the  general  demurrer,  and  that 
the  plea  should  have  been  considered  In  con- 
nection with  the  facts ;  appellant  has  no  just 
ground  of  complaint,  for  the  reason  that  the 
cause  was  heard  on  its  merits,  and  every 
fact  that  could  have  been  pertinent  to  the 
plea  of  prlTllege  was  proved.  That  proof 
showed  that  appellant  had  promised  to  ex- 
ecute notes  for  the  amount  due  by  him  to 
Ghlttlm  which  should  be  payable  in  Ban 
Antonio,  that  be  bad  not  done  so,  and  was 
indebted  in  the  sum  found  by  the  auditor. 
A  proper  construction  of  the  clause  of  the 
contract  hereinbefore  copied  demands  a  rul- 
ing that  appellant  had  agreed  to  pay  the 
amount  due  by  him  to  Chittlm  at  the  bank 
of  D.  Sullivan  &  Co.,  in  San  Antonio.  How 
coald  appellant  have  been  damaged,  even 
though  the  demurrer  to  his  plea  of  privilege 
should  not  have  been  sustained,  when  the 
facts  established  the  allegations  of  the  pe- 
tition as  to  a  promise  on  his  part  to  pay  in 
Bexar  county?  By  the  promise  to  execute 
notes  for  the  balance  found  to  be  due  to 
Ohlttlm,  after  the  sale  of  the  property,  pay- 
able In  Bexar  county,  appellant  promised  to 
pay  the  debt  in  that  county,  and  appellee 
could  either  sue  for  specific  performance  of 
the  contract  or  for  the  amount  of  the  in- 
debtedness. Durst  T.  Swift,  11  Tex.  273; 
Balnes  v.  Menslng,  76  Tex.  200;  12  S.  W. 
984;  McKaughan  v.  Kellett  (Tex.  Civ.  App.) 
67  8.  W.  908. 

In  the  case  of  Durst  r.  Swift  a  contract 
of  sale  of  land  was  to  be  performed  in  a  cer- 
tain county  and  was  breached,  and  the  court, 
in  passing  upon  a  plea  of  privilege,  said: 
"^ut  it  is  Insisted  that  upon  the  failure  of 
the  defendant  to  comply  with  his  obligation 
to  make  titles,  the  contract  became  an  obli- 
gation tor  the  payment  of  money  generally. 


and  not  at  the  place  designated  for  the  per- 
formance of  the  contract,  and  that  the  case, 
therefore,  does  not  come  within  the  provi- 
sion of  the  exception  in  the  statute ;  but  suit 
must  have  been  brought  in  the  county  of  the 
defendant's  residence.  This  argument  would 
narrow  the  exertion  in  Its  application  to 
cases  where  suit  is  brought  for  specific  per^ 
formance,  upon  contracts  like  the  present, 
and  would  exclude  from  Its  provision  suits 
;  for  pecuniary  compensation  for  the  breach 
!  of  the  contract  It  would  make  the  right 
I  to  sue  in  the  county  where  the  contract  is 
to  be  performed  depend  upon  the  character 
of  the  suit  and  the  nature  of  the  relief 
sought :  and  it  would,  in  elFect  tiius  Ingraft 
upon  the  statute  an  exception  or  condition 
which  the  Legislature  has  not  made.  The 
words  of  the  statute,  and  the  apparent  in- 
tention of  the  provision,  embrace  as  well 
suits  for  damages  for  breach  of  a  contract 
as  suits  to  enforce  specific  performance." 
That  decision  has  never  been  questioned,  but 
was  approved  In  the  case  of  Balnes  t.  Mens- 
lng, herein  cited.  A  failure  or  refusal  on  the 
part  of  appellant  to  execute  the  notes  de- 
scribed in  the  contract  constituted  a  breach 
of  the  same,  and  the  cause  of  action  accrued, 
regardless  of  the  fact  that  parts  of  the  debt 
would  not  have  been  due,  had  the  notes  been 
executed.  Young  v.  Dalton,  S3  Tex.  497,  18 
S.  W.  810. 

We  think  the  special  exceptions  were  im- 
properly sustained,  as  the  plea  of  privilege 
on  its  face  compiled  with  the  demands  of 
the  statute.  It  would  seem  that  it  is  utterly 
unnecessary  to  pass  upon  the  special  excep- 
tions after  sustaining  the  general  demurrer, 
and  It  Is  only  done  because  we  are  required  by 
the  statute  to  pass  oh  all  matters  iHroperly 
raised  by  the  assignments  of  error. 
The  judgment  Is  affirmed. 
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Mcdonald  ▼.  shaw  et  «i. 

(Snpreme  Cktnrt  of  Arkansas.    Dec  17,  1906.) 

1.  Wills  —  OoNBTBiTonoN  —  DBBiaXATioii  ov 

DKTI8KE8   AND    LeOATEKS. 

A  bequest  or  devise  will  not  fall  becanse 
of  a  mere  Inaocnracy  in  the  designation  of  the 
beneflciai7,  where  testator's  meaning  can  be 
gathered  with  reasonable  certainty  from  the  In- 
strument itself,  or  where  the  identity  of  the 
beneficiary  can  be  shown  by  extrinsic  evidence. 
[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  WUlB,  if  1069,  1077.1 

2.  SAin. 

Testatrix's  will  made  a  bequest  to  "the  Con- 
vent of  the  Sisters  of  Merc?  at  Ft.  Smith, 
known  as  St  Anne's  Convent  for  the  purtwse 
of  helping  to  educate  Catholic  children.  Testa- 
trix resided  in  Ft.  Smith  and  was  a  member  of 
a  Catholic  Church  with  which  there  was  oon- 
aected  a  local  body  of  Sisters  of  Mercy  con- 
ducting a  school  on  property  adjoining  the 
church,  and  commonly  known  as  "Sisters  of 
Men^  of  St  Anne's  Academy,"  sometimes  called 
"St  Anne's  Convent,"  and  sometimes  "Sisters' 
Convent"  A  statute  approved  December  20, 
1800  (Laws  1860-61,  p.  M),  incorporated  "The 
Sisters  of  Mercy  of  the  Female  Academy  of  Ft. 
Smith."  Held,  that  the  designation  of  the 
beneficiaiT  meant  the  "Sisters  of  Mercy  of  the 
Female  Academv  of  Ft  Smith,"  the  corpora- 
tion created  under  the  statute. 


Wills,   if   1077,   fill,   1112;    vol.  §, 


[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 

vol.  49,   Wills,   if   1 —        

Charities,  »  44-60.] 

8.  OOBPOBATioNS— Special  Acts— Effect. 

An  act  approved  December  20,  1860  (Laws 
1880^1,  p.  64).  was  entitled  "An  act  to  in- 
corporate the  Sisters  of  Mercy  of  the  Female 
Academy  of  Ft.  Smith,"  and  provided  that  the 
Sisters  of  Mercy  of  such  academy  and  their  suc- 
cessors were  constituted  bodies  corporate  and 
politic^  vrith  succession  for  90  years,  and  given 
power  to  contract  and  sue  and  be  sued,  but 
provided  that  the  corporation  should  have  full 
power  to  form  such  coostitntion  and  by-laws 
and  regulations  as  might  be  necessary  for  the 

givemment  of  the  academy,  and  to  provide 
r  the  selection  of  superiors  or  directors  or 
others  officers.  Held,  that  the  statute  did  not 
merely  authorize  the  organization  of  the  cor- 
poration, but  created  it  ipso  facto. 

[Ed.  Note.— For  cases  in  point  Me  Cent  Dig. 
Tol.  12,  Corporations,  ff  86-15.] 

4.  Wnxs  —  OoRSTBUcnoii  —  DESiaiiATioN 
OF  Leoatess  and  Devisees. 

A  bequest  to  the  pastor  of  the  parish  of 
a  certain  church,  to  be  used  by  him  to  establish 
a  school  for  the  education  of  boys  and  for  help- 
ing to  educate  young  men  for  the  priesthood, 
was  a  l>equest  to  the  pastors  of  the  church  in 
succession,  and  not  to  the  pastor  then  in  office. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  WUls,  S  1072.] 

5.  (Jhabities  —  Devises  —  Validity  —  Cee- 

TAIHTT  AS  TO  BENEFICIABIES. 

Testatrix's  will  devised  to  the  pastor  of 
a  certain  church  a  portion  of  her  estate,  to 
be  used  by  the  pastor  for  the  purpose  of  help- 
ing to  establish  a  school  for  the  education  of 
Catholic  boys,  and  for  helping  to  educate  young 
men  of  the  parish  for  the  priesthood ;  and  de- 
vised another  portion  to  a  corporation  conduct- 
ing a  convent  the  devise  l>eing  for  the  purpose 
of  helping  to  educate  poor  Catholic  children. 
Held,  that  the  devises  constituted  public  chari- 
ties, and  were  not  invalid  as  too  indefinite  in 
the  designation  of  the  twneficlariea 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Charities,  i  44-60J 


6.  Tbctbts— Poweks  or  TKnaTsx— Saub  ahd 

CONVXTANOX  OF  REAL  ESTATE. 

Testatrix's  will  devised  to  a  convent  one- 
half  of  all  her  estate  for  the  support  of  testa- 
trix's dau^ter  during  her  life,  after  the  death 
of  the  daughter  suoi  one-half  of  tiie  estate 
being  given  to  the  convent  Held,  that  the 
only  limitation  on  the  power  of  the  trustee  was 
as  to  the  use  of  the  property  during  the  life 
of  the  daughter  and,  uough  the  daughter  was 
an  infant  the  trustee  had  power  to  sell  and 
convey  the  real  estate. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Tmsta,  |{  240-246.] 

Appeal  from  Sebastian  Chancery  Con  it; 
James  Virgil  Bourland,  Chancellor. 

Suit  by  A.  A.  McDonald,  as  guardian  of 
Ella  Hare,  a  minor,  against  Tillman  Shaw 
and  others.  From  a  decree  in  favor  of  de- 
fendants, plaintiff  appeals.    Affirmed. 

Ira  D.  Ogleaby,  for  appellant  U.  M.  Rom 
and  Yonmans  &  Tonmans,  for  appelleea. 


McCULLOCH,  X  This  appeal  involves  the 
conBtmction  of  the  tvUI  of  Mary  Hare,  de- 
ceased, the  validity  of  certain  bequests  there- 
in made,  and  the  right  to  sell,  during  the  life 
of  her  daughter,  Ella  Hare,  the  real  estate 
of  the  testator.  The  clauses  of  the  will  un- 
der consideration  are  the  following: 

"I  give  and  bequeath  to  Bev.  Lawrence 
Smyth  and  the  Rev.  Michael  Smyth  the  snm 
of  two  hundred  dollars  each,  and  request  that 
they  offer  the  holy  sacrifice  of  the  mass  oc- 
casional for  the  eternal  repose  of  the  souls  of 
myself  and  my  husband, 

"I  give,  devise  and  bequeath  to  the  Con- 
vent of  the  Sisters  of  Mercy  at  Ft  Smith, 
known  as  St  Anne's  Convent  one-half  of 
all  my  real  estate,  real  and  personal,  after 
deducting  the  legacies  and  bequests  men- 
tioned In  this  my  last  will  and  testament,  for 
the  support  and  maintenance  of  my  daughter, 
Ella  Hare,  during  her  life,  end  after  the 
death  of  my  said  daughter  Ella,  I  give,  de- 
vise and  bequeath  to  the  said  Sisters  of 
Mercy  the  said  one-half  of  my  estate,  real 
and  personal,  for  the  purpose  of  helping  to 
educate  poor  Catholic  children. 

"I  give,  devise  and  bequeath  to  the  pastor 
of  the  parish  of  the  Immaculate  Conception 
of  Ft  Smith  In  the  state  of  Arkansas,  one- 
half  of  all  my  estate,  real  and  personal,  to 
be  used  by  the  said  pastor  for  the  purposp 
of  helping  to  establish  a  school  in  said  parish 
for  the  education  of  Catholic  boys  and  for 
helping  to  educate  young  men  of  the  parish 
for  the  priesthood." 

The  testatrix,  Mary  Hare,  resided  at  Ft. 
Smith,  and  was  a  member  of  the  Roman 
Catholic  Church  called  the  "Church  of  the 
Immaculate  Conception."  This  church  is 
sometimes  called  the  "Irish  Catholic  Church,"' 
because  of  the  fact  that  its  membership  is 
made  up  largely  of  Irish  Catholics,  and  in 
contradistinction  from  another  church  organ- 
ization in  the  same  city,  named  "St  Bonefa- 
cius  Catholic  Church,"  and  sometimes  called 
the  "German  Catholic  Oburcb."    There  was 
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a  local  body  of  SIsten  of  iSetcf  oonnected 
vltb  the  Church  of  the  Immacnlate  Concep- 
tion, conducting  a  school  on  their  property 
adjoining  the  church,  and  commonly  known 
as  "Sisters  of  Mercy  of  St  Anne's  Academy"  ; 
also  sometimes  called  "St  Anne's  Convent" 
and  sometimes  "Sisters'  Convent"  In  the 
laws  of  the  church  such  an  organization  is 
denominated  as  "Chapter  of  the  Sisters  of 
Mercy,"  and  Is  perpetuated  by  the  Incoming 
of  new  Bisters  from  year  to  year.  The  ti- 
tle of  the  executive  officer  of  the  chapter  Is 
"Mother  Superior,"  and  the  ofDce  is  filled  by 
election  of  chapter  sisters  at  Intervals  of  three 
years.  When  the  sisters  first  enter  the  con- 
vent they  serve  for  a  time  as  postulants, 
and  later  become  members  of  the  chapter, 
and  are  called  "Sisters  of  Mercy."  These 
organizations  are  auxiliaries  of  the  Catholic 
Church,  and  have  fixed  rulea  for  their  oper- 
ation. 

The  Oeneral  Assembly  enacted  a  statute, 
which  was  approved  December  20,  1860,  aa 
follows : 

"An  act  to  Incorporate  the  Sisters  of  Mercy 
of  the  female  academies  of  Helena,  Lit- 
tle Rock  and  Ft  Smith. 

"Section  1.  Be  It  enacted  by  the  General 
Assembly  of  the  state  of  Arkansas,  that  the 
Bisters  of  Mercy  of  the  Female  Academies  of 
Helena,  Little  Rock,  and  Ft  Smith,  and 
their  successors  respectively,  are  her^y  con- 
stituted bodies  corporate  and  politic,  with 
succession,  each,  for  ninety  years,  under  the 
respective  corporate  names  and  styles  of  The 
Sisters  of  Mercy  of  the  Female  Academy  of 
Helena,'  The  Sisters  of  Mercy  of  the  Female 
Academy  of  Little  Rock'  and  The  Sisters  of 
Mercy  of  the  Female  Academy  of  Ft  Smith,' 
end  by  those  names  applicable  to  each  cor- 
porate body  as  If  contained  In  separate  acts ; 
shall  have  power  to  make  contracts,  and  to 
sue  and  be  sued,  and  shall  have  a  common 
•eal ;  and  each  corporation  respectively  shall 
have  full  power  to  form  such  constitution  and 
1>y-laws,  or  such  rules  and  regulations,  as 
may  be  necessary  and  needful  for  the  govern- 
ment of  each  of  said  academies  respectively ; 
and  to  promote  proper  discipline  and  education 
and  learning  therein  and  to  provide  for  the 
■election  of  superiors  or  directors,  or  other 
officers  therein,  at  any  time;  also  power  to 
use  and  preserve  their  property,  real,  personal 
and  mixed,  and  to  have,  hold  and  enjoy  the 
same,  which  may  be  at  any  time  given, 
donated,  granted  sold  or  bequeathed  to  the 
said  sisters,  or  said  academies,  respectively, 
for  the  use  thereof ;  and  to  sell,  mortgage  or 
pledge  the  same,  for  the  benefits  of  the  said 
academies,  or  for  the  use  thereof,  respec- 
tively ;  and  finally  to  do  and  perform  all  other 
things  that  may  be  proper  to  be  done  for  the 
advancement  of  ieamiog,  and  the  interest 
and  objects  of  the  said  corporations,  respect- 
ively ;  but  nothing  shall  be  allowed  contrary 
to  the  constitution  and  laws  of  this  state. 

"Sec.  2.  No  misnomer  shall  defeat  or  an- 


nul any  grant,  gift,  devise  or  bequest  there- 
to, or  contract  therewith,  whenever  the  real 
Intent  sufficiently  appears.    •    •    • 

"Sec.  4.  This  act  shall  be  construed  as  If 
It  were  three  separate  charters  for  said  cor- 
porations, and  shall  be  judicially  noticed 
without  pleading,  and  shall  be  In  force  from 
Its  passage." 

Laws  1860-61,  p.  64. 

The  chancellor  in  his  decree  construed  the 
will  as  follows:  "The  bequests  to  'the  Con- 
vent of  the  Sisters  of  Mercy  at  Ft  Smith, 
known  as  St  Anne's  Convent,'  Is  construed  to 
mean  that  the  Sisters  of  Mercy  of  the  Fe- 
male Academy  of  Ft  Smith,  a  corporation, 
was  made  trustee  under  this  clause  of  the 
will;  that  said  Sisters  of  Mercy  took  no 
beneficial  interest,  but  did  take  as  trustees 
one-half  of  said  estate,  after  deducting  spe- 
cial legacies  for  the  support  and  maintenance 
of  Ella  Hare,  daughter  of  testator,  during  her 
life,  and  at  the  death  of  said  Ella  Hare 
take  the  said  one-half  in  trust  for  the  pur- 
pose of  helping  to  educate  poor  Catholic  chil- 
dren, and  the  latter  bequest  was  for  chari- 
table uses,  and  was  and  is  a  valid  bequest 
to  said  Sisters  of  Mercy  of  the  Female  Acad- 
emy of  Ft  Smith,  for  the  purposes  mentioned 
in  said  will.  The  bequest  to  the  pastor  of 
the  Church  of  the  Immaculate  Conception  is 
construed  to  mean  that  the  pastor  of  the 
Church  of  Immaculate  Conc^tlon,  at  the 
death  of  said  testator  and  his  successor  or 
successors  as  pastor,  took  the  property  there- 
in bequeathed  in  trust  for  the  purposes 
mentioned  in  that  clause  of  said  will;  that 
the  said  trust  was  and  is  a  valid  one;  and 
that  James  Brady,  present  pastor  of  the 
Church  of  the  Immaculate  Conception,  holds 
said  property  under  the  provisions  of  said 
win  as  trustee  for  the  uses  and  purposes 
therein  mentioned;  that  the  Sisters  of  Mercy 
of  the  Female  Academy  of  Ft.  Smith  and 
James  Brady,  pastor  of  the  Church  of  the 
Immaculate  Conception,  had  the  right  to  sell 
the  property  devised  as  aforesaid  and  held 
in  trust  by  them  respectively,  aa  herein- 
above decreed ;  and  that  the  deed  of  convey- 
ance made  to  defendant  Tillman  Shaw,  by 
said  James  Brady  and  the  Sisters  of  Mercy 
of  the  Female  Academy  of  Ft.  Smith,  by 
Sister  Aloysius  O'Oonnell,  mother  superior, 
was  and  is  valid."  Did  the  chancellor  reach 
the  correct  conclusion? 

1.  It  la  contended,  first  that  the  court 
erred  in  construing  the  language  of  the  will 
"Convent  of  the  Sisters  of  Mercy  at  Ft. 
Smith,  known  as  St  Anne's  Convent"  to 
mean  and  refer  to  "Sisters  of  Mercy  of  the 
F«nale  Academy  of  Ft  Smith,"  a  corpora- 
tion created  by  the  statute  quoted  above; 
that  said  so-called  "Convent  of  the  Sisters 
of  Mercy  at  Ft  Smith,  known  as  St  Anne's 
Convent,"  was  not  capable  of  acting  as 
trustee;  that  the  devise  was  void;  and  that 
on.  the  death  of  the  testatrix  the  tltie  vested 
by  inheritance  in  her  daughter.    It  la  an  ele- 
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mentary  rnle  of  construction  that  a  bequest 
or  devise  will  not  fall  because  of  a  mere 
Inaccuracy  In  the  designation  of  the  bene- 
ficiary, -where  the  meaning  of  the  testator 
can  be  gathered  with  reasonable  certainty 
from  the  Instrument  itself,  or  where  the 
Identity  of  the  object  of  his  bounty  can  be 
shown  by  extrinsic  evidence;  and  such  evi- 
dence is  always  admissible,  for  the  purpose 
of  identifying  the  beneficiary,  where  there 
Is  uncertainty  or  ambiguity  in  the  designa- 
tion. This  rule  applies  to  corporations  as 
well  as  to  individuals,  and  to  trustees  as 
well  SB  to  those  taking  for  their  own  bene- 
fit 1  Jannan  on  Wills  (etb  Ed.)  p.  347; 
Page  on  Wills,  §{  538,  539;  6  Oyc.  p.  936. 
"Misnomer,"  says  Mr.  Page,  "is  especially 
frequent  In  devises  to  charitable  corpora- 
tions. Tlie  real  names  of  such  corporations 
are  often  never  used  and  never  known  by 
pet^le  generally,  and  many  testators  do  not 
feel  the  need,  in  preparing  a  will,  of  getting 
the  real  name  of  the  proposed  beneficiary. 
They  prefer  to  guess  at  the  name.  Hence 
the  number  <tf  adjudicated  cases  on  this 
point  It  Is  an  elementary  principle  that 
where  a  corporation  is  indicated  In  a  will 
by  an  erroneous  name,  such  a  mistake  will 
not  avoid  the  gift  If  It  is  possible,  by  means 
used  or  by  extrinsic  evidence,  to  identify 
the  corporation  Intended  as  beneficiary  with 
sufficient  certainty.  •  •  •  Where  the 
name  given  to  the  corporation  Is  not  that  of 
any  existing  corporation,  but  closely  re- 
sembles the  name  of  a  corporation  engaged 
in  a  similar  work,  the  gift  will  1>e  held  a 
gift  to  such  corporation,  if  the  evidence  In- 
dicates that  this  corporation  was  Intended 
by  the  testator."  The  following  cases  Il- 
lustrate the  various  appllcatl<m  of  this  prin- 
ciple by  the  courts,  and  fully  sustain  the 
chancellor  in  his  conclusion:  Bellly  v.  Union 
Protestant  Infirmary,  87  Md.  664,  40  Atl. 
894;  Woman's  Missionary  Society  v.  Mead, 
181  111.  88,  23  N.  E.  603;  Chambers  v.  Big- 
gins (Ky.)  49  S.  W.  436;  Newell's  Appeal, 
24  Pa.  197;  Straw  v.  East  Main  C!onference, 
67  Me.  493;  Russell  v.  Allen,  107  U.  S.  167, 
2  Sup.  Ot  827,  27  L.  Ed.  897;  Gilmer  v. 
Stone,  120  U.  S.  586,  7  Sup.  Ct  689,  30  L. 
Bd.  734;  Ckwk  v.  Unlvorsallst  General  Con- 
vention (Mich.)  101  N.  W.  217;  Oades  v. 
Marsh,  111  Midu  168,  69  N.  W.  251;  Bris- 
tol V.  Ontario  Orphan  Asylum,  60  Conn.  472, 
22  Atl.  848. 

It  is  also  argued,  in  this  connection,  that 
the  statute  quoted  did  not  Ipso  facto  create 
the  corporation  named,  but  only  authorized 
its  organization,  wtiich  was  never  done.  We 
think  that  the  statute  did  create  the  corpora- 
tlcm,  and  that  corporate  functions  have  been 
exercised  thereunder.  Real  estate  to  be 
used,  and  which  has  since  been  continuously 
used,  for  the  purposes  contemplated  by  the 
act  of  incorporation,  was  conveyed  to  the 
corporation  eo  nomine,  and  an  organization 
has  been  regularly  kept  up,  with  an  exec- 
utive officer  at  the  head. 


2.  It  Is  omtended  that  the  decree  of  one- 
half  of  the  property  of  the  testatrix  in  the 
next  clause  of  the  will  was  to  the  pastor  of 
the  Church  of  the  Immaculate  Oonc^tlon 
then  In  office;  that  the  trust  was  conferred 
upon  the  individual,  and  not  igKtn  the  office, 
and  that  the  court  erred  in  decreeing  that 
James  Brady,  the  succeeding  pastor  of  the 
church,  could  take  the  property  as  successor 
in  trust.  We  think  It  is  quite  clear  that 
the  testatrix  meant  to  constitute  the  pastors 
of  the  church  In  succession  as  the  trustees 
under  the  will. 

3.  The  main  ground  for  the  assault  iqpon 
the  validity  of  the  two  devises  Is  that  they 
are  both  too  indefinite  to  be  aiforceable  in 
desig:natlng  the  beneficiaries.  It  Is  contend- 
ed that  the  language  "helping  to  educate 
poor  Catholic  children"  In  one  clause,  and  "for 
the  piurpose  of  helping  to  establish  a  school 
in  said  parish  for  the  edocdtlon  of  Catholic 
boys,  and  for  helping  to  educate  young  men 
for  tiie  priesthood,"  in  the  other  clause,  it  too 
Indefinite  to  manifest  the  intention  of  the 
testatrix,  and  that  the  trust  is  void  and 
cannot  be  carried  out  In  Biscoe  v.  Thweatt 
74  Ark.  545,  86  S.  W.  432,  where  the  court 
had  under  consideration  a  devise  to  the 
"Vestrymen  of  St  John's  ESplscopal  Church 
of  Helena,  Ark.,  and  their  sncceesors  In 
office,  *  *  *  for  the  benefit  of  said  St 
John's  Church  as  they  may  deem,  l)est  for 
its  Interest"  it  was  held  that  the  statute  of 
charitable  uses  (43  Ellz.  c.  4)  Is  in  force  in 
this  state;  that  an  unincorporated  religious 
liody  is  a  public  charity,  so  as  to  be  capable 
of  receiving  the  testator's  bounty  as  such 
charity;  and  that  the  devise  was  not  too 
Indefinite  on  account  of  the  dlso^tlon  vested 
in  the  trustees.  The  court  there  quoted 
with  approval  the  following  language  of 
the  Supreme  Court  of  the  United  States, 
spealKlng  of  trusts  for  public  charitable  pur- 
poses: "They  may,  and  Indeed  must  be  for 
the  benefit  of  an  indefinite  number  of  per- 
sons; for.  If  all  the  beneficiaries  are  designat- 
ed, the  trust  lacks  the  essential  elements  of 
indefinlteness,  which  is  one  characteristic  of 
a  legal  charity.  If  the  founder  describes 
the  general  nature  of  the  charitable  trust  he 
may  leave  the  details  of  its  administration 
to  be  settled  by  trustees  under  the  superin- 
tendence of  a  court  of  chancery."  Russell 
V.  Allen,  supra.  In  a  note  to  the  case  of 
Fifield  V.  Van  Wyck  (Va.)  64  Am.  St  Rq>. 
74S,  the  author  states  (at  page  771)  the  fol- 
lowing rule  as  being  sustained  by  a  majority 
of  the  adjudged  cases:  "The  donor  may, 
however,  appoint  trustees,  and  Invest  them 
with  discretion  to  apply  the  fund  toward  a 
charitable  purpose  specified  by  him,  leaving 
them,  in  Its  application,  to  select,  from  nu- 
merons  persons  or  institutions,  which  shall 
receive  the  Iwneflt  of  his  bounty,  or  the 
testator  may  specify  the  charitable  purpose 
in  terms  so  general  that  the  trustees  must 
necessarily  exercise  a  discretion  In  deter- 
mining which  of  many  purposes,  falling  with- 
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!n  the  general  description,  tbey  shall  seek  to 
promote  or  accomplish."  Ck>Tmsel  for  ap- 
pellant challenge  the  statement  of  the  au- 
thor that  this  doctrine  is  sustained  by  the 
weight  of  authority,  but  we  conclude  that  it 
Is,  and  that  this  court  has  approved  It  in 
Blscoe  V.  Thweatt,  supra.  Mr.  Perry  an- 
nounces substantially  the  same  doctrine  as 
follows:  "It  is  immaterial  how  uncertain 
the  beneficiaries  or  objects  are.  If  the  court, 
by  a  true  construction  of  the  Instrument, 
has  poww  to  appoint  trustees  to  exercise  the 
discretion  or  power  of  making  the  b^iefi- 
daries  as  certain  as  the  nature  of  the  trust 
requires  them  to  be.  Uncertainty  as  to  the 
indiTidiial  beneficiaries  is  characteristic  of 
a  charitable  use."  2  Perry  on  Trusts,  {  732. 
Now,  after  baTlng  ascertained  that  the 
will  designates  as  trustee  au  incorporated 
educational  Institntloo,  with  purposes  and 
powers  defined  by  tlie  statute  creating  it, 
the  difficulty  of  Interpreting  the  meaning  of 
the  testatrix  in  providing  that  the  devise 
shall  be  for  the  purpose  of  helping  to  edu- 
cate poor  Catholic  children  entirely  vanishes. 
There  Is  left  no  uncertainty  in  her  speclflca- 
tl<m  of  the  charitable  purpose,  and  her  in- 
tention to  vest  in  the  trustee  a  discretion  in 
Its  application  to  select  out  of  the  class 
designated  the  individual  recipients  of  the 
bounty  is  clearly  implied.  It  Is  plain  that 
the  object  of  the  devise  was  to  assist  in  the 
education,  at  the  Institution  named,  of  such 
poor  Catholic  children  as  the  trustee,  acting 
thiDugh  its  proper  officials,  shall  select  That 
there  are,  and  will  ever  continue  to  be,  in- 
dividuals falling  within  that  class,  goes  with- 
out saying.  Nor  Is  there  any  uncertainty 
In  the  design  of  the  testatrix  in  providing 
that  the  other  half  of  her  property  shall 
"be  used  by  said  pastor  for  the  purpose  of 
helping  to  establish  a  school  in  said  parish 
for  the  educatl<»i  of  Catholic  Iwys  and  for 
helping  to  educate  young  men  of  the  parish 
for  the  priesthood."  A  class  to  be  the  ob- 
ject of  the  bounty  Is  plainly  designated,  and 
the  selection  of  the  individuals  out  of  that 
class  Is  left  to  the  discretion  of  the  trustee. 
It  win  hardly  be  said  that  eith«:  of  these 
devises  does  not  fall  within  the  definition  of 
a  public  charity.  The  definition  given  by 
Mr.  Justice  Gray  in  Jackson  v.  Phillips,  14 
Allen  (Mass.)  639,  and  generally  accepted  as 
correct  by  the  modem  American  authorities 
Is  that  it  Is  "a  gift  to  be  applied  consist- 
ently with  existing  laws,  for  the  benefit  of 
an  indefinite  number  of  persons,  either  by 
bringing  their  minds  or  hearts  under  the  In- 
fluence of  education  or  religion,  by  relieving 
tbebr  bodies  from  disease,  suffering,  or  con- 
straint, by  assisting  them  to  establish  them- 
selves in  life,  or  by  erecting  or  maintaining 
public  buildings  or  works,  or  otherwise  les- 
sening the  burdens  of  government"  6  Oyc 
p.  900,  and  cases  cited.  By  every  test  and 
accor^g  to  every  definition,  gifts  for  educa- 
tional purposes  are  public  charities.  Vidal 
r.  Girard,  2  How.  (U.  S.)  127,  U  L.  Ed.  205. 


4.  Lastly,  it  is  contended  that  the  trustees 
named  tiad  no  power  to  sell  and  convey, 
during  the  life  of  Ella  Hare,  the  real  estate 
devised  under  the  will.  The  terms  of  the 
devise  do  not  confer  upon  the  trustee  less 
powers  over  the  disposition  of  the  property 
during  the  life  of  Ella  Hare  than  tbey  do 
after  her  death.  The  devise  is  absolute, 
and,  unless  the  power  of  disposition  at  any 
time  after  the  death  of  the  testatrix  is  con- 
ferred, then  it  is  not  conferred  at  all,  and 
the  property  must  be  held  in  perpetuity.  It 
Is  undoubtedly  the  well-settled  rule  that 
trustees  for  infants  can  never,  unless  i>ower 
is  conferred  by  the  Instrument  creating  the 
trust,  break  into  the  capital  of  the  trust  fund, 
or  dispose  of  the  corpus  of  tne  estate  for  any 
purpose,  yet  we  think  that  the  power  of  dis- 
position for  the  purposes  named  in  the  will 
is  plainly  Implied  from  the  terms  and  provi- 
sions of  the  instrument  itself.  The  only 
limitation  upon  the  power  of  the  trustee  is 
as  to  the  use  of  the  pn^erty.  During  the 
life  of  Ella  Hare  one-half  of  the  estate  must 
be  used  for  her  support  and  maintenance, 
and  for  no  other  purpose.  It  is  not  con- 
tended that  there  has  been  any  abuse  of 
the  power  of  sale.  If  It  exists  at  all,  nor 
that  there  has  been  any  misappropriation 
of  the  proceeds.  The  objection  is  only  to 
the  exercise  of  the  power  at  all. 

The  authority  of  the  Mother  Superior  to 
execute  a  conveyance  for  and  In  the  name 
of  the  corporation  is  also  questioned,  but  we 
think  that  her  authority  is  sufficiently  shown 
by  the  resolution  passed  by  the  Sisters  of 
Mercy  composing   the  chapter. 

We  find  no  error  in  the  decree,  and  the 
same  is  In  all  things  affirmed. 


HILL,  a  J. 
pating. 


disqualified  and  not  partlcl- 


STATB  ex   rel.  ATTORNEY   GENERAL  v. 
SAMS. 

(Supreme  Court  of  Arkansas.    Dec.  3,  190C.) 

1,  COCBTS-^tTBISDICnOR    OF   SUPBEilE   COUBT 

—Quo  Wabbanto. 

The  Supreme  Court  has  no  original  juris- 
diction to  issue  writs  of  quo  warranto  to  pre- 
vent usurpation  of  the  omce  of  road  overseer; 
this  not  being  included  within  its  powers  as  to 
issuing  such  writ  given  by  Const  1874,  art 
7,  H  I  6. 

2.  Sah»— CiBOTjrr  Courts— Action  fob  Ustm- 
PATiOH  OF  Office— JuBiBDionoN. 

Jurisdiction  to  hear  and  determine  an  ac- 
tion for  usurpation  of  the  ofSce  of  road  over- 
seer, not  being  expressly  vested  in  any  other 
court  falls  within  the  general  Jurisdiction  of 
the  drcnit  court 
&  Offioxbs— Reicedt  fob  Dbubpation. 

The  remedy  for  usurpation  of  the  office  of 
road  commissioner  la  by  action  by  the  state 
or  by  the  person  entitled  to  the  office. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Officers,  §  12a] 

Original  quo  warranto  proceedings  by  the 
state,  on  the  relation  of  the  Attorney  General, 
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against  P.  H.  Sams.    Writ  denied  and  peti- 
tion dlsmlsBedi 

Bobt  L.  Rogers,  Atty.  Oen^  and  Jobnson 
A  Huddleston,  for  appellant  J.  D.  Block  and 
Miirpby,  Coleman  &  Lewis,  for  appellea 

BIDDICE,  J.  One  Cbas.  De  Fossett  was 
in  September,  1906,  elected  road  overseer  of 
a  road  district  In  Greene  county  of  this  state. 
He  (ailed  to  qualify  as  such  on  or  before  the 
1st  day  of  October  following,  and  the  county 
court  which  convened  in  regular  session  on 
that  day  declared  the  office  vacant,  and  ap- 
pointed P.  H.  Sams  to  fill  the  same.  Sams 
thereupon  qualified  and  assimied  to  dlscliarge 
the  duties  of  the  office.  Afterwards  the  state, 
on  relation  of  the  Attorney  Oeneral,  filed  a 
petition  in  this  court  alleging  that  Sams  was 
usurping  the  office  of  road  overseer  without 
right  and  to  which  De  Fossett  is  entitled,  and 
adted  that  a  writ  of  quo  warranto  issue 
against  Sams,  and  that  he  be  compelled  to 
show  under  what  authority  he  holds  such 
office. 

In  response  to  such  petition  Sams,  among 
other  defenses,  denied  that  this  court  has  au- 
thority to  issue  such  writ  in  a  case  ot  this 
kind.  We  are  of  the  opinion  that  the  objec- 
tion is  well  taken.  Dnder  the  Constitution 
this  court  has  no  original  jurisdiction  to  is- 
sue writs  of  quo  warranto  to  prevent  usurpa- 
tion of  the  office  of  road  overseer.  Const. 
1874,  art  7,  {f  4,  6 ;  Railway  Co.  v.  State,  75 
Ark.  443,  88  S.  W.  659 ;  Ex  parte  Snoddy,  44 
Ark.  221.  As  the  law  does  not  expressly  vest 
jurisdiction  to  hear  and  determine  such  an 
action  in  any  other  court,  it  fails  within  the 
general  jurisdiction  of  the  circuit  court  The 
remedy  for  usurpation  of  office  of  road  over- 
seer Is  by  an  action  in  that  court  brought  ei- 
ther by  the  state  or  the  person  entitled  to 
the  office.  Whlttaker  v.  Watson,  68  Ark.  555, 
60  S.  W.  652;  Payne  v.  Rtttman.  66  Ark.  201, 
48  S.  W.  814 ;  Const  1874,  art  7,  f  11 ;  Klrby's 
Digest  a  7981-7989. 

Writ  denied  and  petition  dismissed. 


BURNS  V.  TOCUM. 
(Supreme  Court  of  Arkansas.    Dec.  10,  1906.) 

1.  Bnxs  AND  Notes— Cbbokb—Pbkbbntation 
— Waivm. 

An  instruction  that,  if  the  drawer  of  a 
check  promised  the  payee  that  if  the  bank 
failed  to  pay  it  on  presentation  he  would  pay 
It  the  drawer  wtas  liable  where  the  bank  failed 
and  was  unable  to  pay  tlie  entire  amount  of 
the  chedc  was  erroneous  as  assuming  that  the 
promise  was  a  waiver  of  presentation  for  pay- 
ment within  a  reasonable  time. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  S{  1196-1208.} 

2.  Sakk— Payment. 

Where,  on  presentation  of  a  check,  a  bank 
issued  a  deposit  slip,  an  instruction  assuminK 
that  the  check  was  not  paid  by  the  bank 
because  the  amount  was  not  credited  to  the  per- 
son presenting  the  check  on  the  l)OokB  of  the 
bank  was  erroneons. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  7.  Bills  and  Notea,  U  1%7. 1258.] 


8.  Said— Tna  fo>  PajcaxumasT. 

A  delay  without  excuse  of  five  days,  ex- 
cluding Sunday^  in  presenting  a  check  for  pay- 
ment was  sumdent  to  dlodiarKe  the  drawer 
when  presentation  within  a  reasonable  time 
was  not  waived. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  If  1091-1103.] 

4.  Sauk— AccEFTANCK  ot  DKFOsn  Suf— Er- 

FKOT. 

Where  the  payee  of  a  check  accepted  bcm 
the  bank  a  deposit  slip  or  receipt  whidi  turned 
out  to  l>e  worthless,  instead  oi  demanding  the 
casli,  the  loss  falls  on  the  payee  rather  than 
the  drawer,  though  the  employfis  of  the  l>ank 
did  not  place  the  deposit  to  Oie  credit  of  the 
payee  on  the  Ixraka  of  the  bank. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  7.  BUls  and  Notes,  ||  1267,  1268.] 
6.  FBAT7DB,  Statute  of — Goixatebal  Aobxb-' 

MENTS— New  Considebation— Nkcessitt. 
A  promise  bjr  the  drawer  of  a  check,  after 
it  had  been  deposited  by  the  payee  in  the  luuik, 
to  pay  if  the  bank  failed  to  do  so  was  void 
under  the  statute  of  frauds  becanse  not  sap- 
ported  by  a  new  oonaideration. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Frauds,  SUtnte  of,  {{  22-26,  60-5&] 

Appeal  from  Circuit  Court  Union  County; 
Chas.  W.  Smith,  Judge. 

Action  by  B.  B.  Yocum  against  3.  B.  Bums. 
IB^m  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

The  defendant  J.  R.  Bums,  was  Indebted 
to  the  pialntitr,  B.  E.  Yocum,  in  the  sum  of 
$974.61  evidenced  by  his  promissory  note 
secured  by  mortgage  on  land,  and  on  August 
18,  1903,  delivered  to  her  his  check  on  the 
Bank  of  EI  Dorado,  of  EI  Dorado,  Ark.,  for 
that  sum,  which  she  accepted,  and  surrender- 
ed to  him  the  note  and  mortgage.  The  plain- 
tiff's brother,  George  Yocum,  acting  as  her 
agent  presented  the  check  to  tlie  Bank  of 
EI  Dorado  for  payment  on  August  24,  1903, 
about  9  o'clock  a.  m.  and  the  cashier  of  the 
bank  accepted  the  check  and  executed  and 
delivered  to  plaintUTs  agent  at  the  time 
a  deposit  slip  showing  that  plaintiff  had  de- 
posited to  her  credit  said  sum  in  the  bank. 
A  few  hours  later  tlie  Bank  of  El  Dorado 
closed  Its  doors  and  a  receiver  was  on  the 
same  day  appointed  to  take  charge  of  its 
affairs  as  an  Insolvent  corporation.  At  the 
time  said  check  was  drawn  the  defendant 
had  sufficient  funds  to  his  credit  In  the  bank 
to  cover  said  checfi  and  continued  to  have 
sufficient  funds  therein  until  the  failure  of 
the  bank.  Later  in  the  day  George  Yocum 
went  back  to  the  bank  and  delivered  the  de- 
posit slip  to  the  receiver,  E.  H.  Smith,  who 
was  the  casliia  of  the  bank,  and  the  latter 
returned  the  check  to  him.  Still  later  dur- 
ing the  same  day  Yocum  redelivered  the 
check  for  collection  to  the  receiver.  Sul)- 
seguentiy  a  distribution  of  20  per  coit  was 
ordered  and  paid  on  the  liabilities  of  the 
bank  and  that  pro  rata  on  the  amount  of 
said  check  was  paid  to  plaintiff  as  a  creditor 
of  the  bank.  The  Imnk  proved  to  l>e  insolvoit 
and  this  distribution  exliausted  its  assets. 
The  plaintiff  then  instltnted  this  action  In 
the  circuit  court  of  Union  county  against  the 
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dttendant  to  reeorer  the  amount  of  said 
Checfk.  with  Interest  thereon,  after  deducting 
tlM  amoont  of  aald  pro  rata  distribution  paid 
th«r«on.  She  alleged  in  her  complaint  that 
tbe  defendant  had,  in  order  to  Indnce  her  to 
surrender  his  note  and  mortgage  and  accept 
the  check,  fraudnlently  misrepresented  to  her 
that  be  had  funds  In  the  bank  more  than  suf- 
ficient to  coTer  the  amount  of  said  check 
wlilch  was  untrue,  and  that  said  check  was 
dishonored  and  payment  refused  because  he 
had  not  sufficient  funds  in  the  bank  to  pay 
the  check.  She  also  alleged  that,  after  the 
appointment  of  the  receiver  for  the  bank,  the 
defendant  agreed  with  her  that  if  she  would 
deliver  said  check  to  the  receiver  for  collec- 
tion, which  she  did,  he  would  pay  the  balance 
of  the  check  after  deducting  the  amount  of 
the  pro  rata  thereon  when  distributed  and 
IMtld.  Tbe  defendant  answered,  setting  forth 
tbe  fact  that  he  had  given  the  check  to  her 
In  payment  of  said  note,  and  that  he  Iiad 
more  than  sufficient  funds  in  the  bank  to  pay 
the  check.  He  denied  that  he  had  misrepre- 
sented to  plalntlft  the  amount  of  funds  to  his 
credit  in  the  bank,  or  that  he  had  made  any 
agreement  with  plaintlCF  or  her  agent  after 
the  appointment  of  receiver  and  surrender 
of  tbe  deposit  slip  with  reference  to  his  pay- 
ment to  plaintiff  of  the  balance  of  the  check 
after  deducting  tbe  amount  of  the  distrlbu- 
tlTC  payment  and  he  also  pleaded  the  statute 
-of  frauds  against  said  alleged  agreement  and 
that  It  was  entered  Into,  if  at  all,  without 
any  consideration.  The  plalntlfT  and  her 
brother,  Oeorge  Yocum,  testified  that  when 
defendant  gave  her  the  check  she  expressed 
to  defendant  some  doubt  aI>out  tbe  solvency 
of  tbe  bank  and  that  the  latter  said  to  her: 
"Miss  Bobble,  I  have  plenty  more  money, 
and  if  It  fails  before  you  get  it  [meaning  tbe 
amount  of  the  check]  I  will  give  you  every 
eoit  of  It."  Oeorge  Tocum  also  testified  that, 
after  be  had  received  the  deposit  slip  and  re- 
tamed  later  and  exchanged  it  with  the  re- 
celvCT  for  the  check,  tbe  defendant  made  the 
following  promise  or  statement  to  him: 
"George,  every  cent  that  bank  don't  pay,  your 
sister  shan't  lose  a  cent"  The  testimony  of 
tbte  witness  with  reference  to  the  deposit  of 
llie  cbec^  la  as  foIlo«-s:  "Q.  Why  did  you  take 
a  deposit  slip?  A.  I  was  going  to  transfer 
It  to  Camden;  she  told  me  to  deposit  it  and 
transfer  It  to  the  National  Bank  at  Camden. 
Q.  That  is  why  you  deposited  the  money  in 
tbe  Ban^  of  Bl  Dorado  and  took  a  deposit 
sl4>  for  It?  A.  Yes,  sir;  I  was  going  to  Cam- 
den the  next  Tuesday  morning  to  draw  it 
She  said  she  wanted  to  put  It  there  where  I 
did  business  and  It  would  be  safe.  Q.  Yon 
did  not  raise  any  question  about  this  matter, 
or  about  tills  deposit,  or  about  this  check 
until  after  tbe  bank  bad  failed?  A.  No;  I 
did  not  have  any  intention  to.  I  Just  walked 
over  here  to  tbe  clerk's  office  before  I  knew  it 
Q.  You  never  raised  any  question?  A.  No; 
I  did  not  I  did  not  have  time.  I  thought 
everything  looked  kinder  spotted  that  morn- 


ing. Q.  Then  why  did  jaa  deposit  your  mon- 
ey in  tbe  bank  and  take  a  deposit  slip  for  it? 
A  I  was  going  to  transfer  it  to  Camden." 
B.  H.  Smith  testified  that  he  received  tbe 
check  as  cashier  of  the  bank  and  gave  a  de- 
posit slip  for  tbe  amount  in  the  usual  course 
of  business,  but  that  the  amount  was  not 
transferred  to  plaintiff's  credit  on  the  books 
of  the  bank  for  the  reason  that  it  was  the 
custom  to  post  up  the  books  after  banking 
hours  and  that  the  receiver  was  appointed 
and  the  bank  suspended  buidness  on  that  day 
before  the  close  of  banking  hours. 

The  court  at  the  request  of  the  plaintiff 
and  over  tbe  objection  of  defendant  gave  the 
following  Instructions,  vis.:  "(1)  The  jury 
are  instructed  that  if  they  believe  from  all 
the  evidence  in  this  case  that  the  chtek  of 
the  defendant  on  the  Bank  of  El  Dorado  was 
accepted  by  tbe  plaintiff  on  condition  at  the 
time  that  the  money  on  said  check  would  be 
paid  by  said  Bank  of  Bl  Dorado,  and  yon  fur- 
ther find  that  said  check  was  not  paid  by 
said  bank,  then  in  such  event  your  verdict 
will  be  for  the  plaintiff,  although  you  may 
find  that  a  deposit  slip  was  Issued  by  B.  H. 
Smith,  the  cashier  of  said  bank,  to  the  plain- 
tiff, provided  you  further  find  that  said  de- 
posit slip  was  returned  by  B.  H.  Smith  and 
the  amount  of  the  check  never  credited  on 
the  books  of  the  bank  to  the  plaintiff,  nor 
charged  by  said  bank  to  the  account  of  the 
defendant  (2)  The  Jury  are  Instructed  that 
if  they  believe  from  all  the  evidence  in  this 
case  that  It  was  agreed  at  the  time  of  the 
delivery  of  the  check  by  the  defendant  and 
plaintiff,  and  was  a  condition  of  the  check 
by  the  plaintiff  that  if  same  should  not  be 
paid  by  the  Bank  of  El  Dorado  that  tbe  de- 
fendant would  pay  said  indebtedness,  and 
you  further  find  that  said  check  was  not 
paid  by  the  bank  and  credited  on  its  books 
to  the  account  of  the  plaintiff,  then  your  ver- 
dict will  be  for  the  plaintiff."  The  court  al- 
so Instructed  the  Jury,  at  the  request  of  de- 
fendant as  follows:  "P)  You  are  instructed 
that,  even  though  you  believe  from  the  evi- 
dence that  after  the  deposit  of  the  check 
drawn  by  J.  R.  Bums  to  Yocum  was  made 
In  the  Bank  of  El  Dorado,  and  a  deposit  cer- 
tificate issued  therefor  by  tbe  Bank  of  El 
Dorado  to  the  plaintiff,  and  after  the  failure 
of  said  bank,  the  defendant,  J.  R.  Bums, 
agreed  all  of  said  amount  sued  on  which  the 
Bank  of  Bl  Dorado  should  not  pay,  still.  If 
you  believe  that  such  agreement  was  with- 
out any  valuable  consideration  passing  from 
the  plaintiff  to  the  defendant  then  you  must 
find  for  the  defendant  (4)  You  are  Instract- 
ed  that  a  bare  threat  to  sue  a  person,  or  agree- 
ment not  to  sue,  will  not  of  itself  be  sufficient 
consideration  upon  which  to  base  an  oral  or 
written  contract  unless  there  was  at  the 
time  some  obligation  due  from  the  party 
agreeing  to  the  party  accepting  the  agree- 
ment which  would  be  accepted  in  law.  (5) 
That  a  party  receiving  a  check  in  payment 
of  a  debt  is  bound  to  present  the  chedc  for 
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payment  within  a  reasonable  time,  and  the 
party  receiving  tbe  check  Is  not  warranted 
in  holding  the  check  without  presentation 
merely  to  salt  her  convenleace,  but  that  she 
must  hare  used  reasonable  exertions  to  pre- 
sent the  check,  or  the  maker  of  the  check  will 
be  absolved  from  liability  upon  the  original 
debt."  The  court  refused  to  instruct  the  jury, 
aa  requested  by  defendant,  that  the  alleged 
agreement  of  defendant  after  tlie  surrender 
of  the  check  to  pay  the  balance  after  credit- 
ing the  distributive  share  received  from  the 
defunct  bank  must,  to  bind  him,  have  been 
in  writing. 

The  jury  returned  a  verdict  in  favor  of 
plaintiff  for  the  amount  claimed,  Judgment 
was  rendered  accordingly,  and  the  defend- 
ant appealed. 

ICanb  &  Flenniken,  for  appellant 

Mcculloch,  J.  (after  sUtlng  the  facts). 
In  the  trial  of  this  case  below  the  parties  ig- 
nored some  of  the  issues  presented  by  the 
pleadings  and  Introduced  proof  directed  to 
other  issues.  There  being  no  objection  to 
this,  the  court  treated  the  pleadings  as  amend- 
ed to  conform  to  the  proof.  The  plaintiff 
Introduced  no  testimony  tending  to  establish 
the  allegations  of  the  complaint  that  the  de- 
fendant had  no  funds  In  bank  to  pay  tbe 
check  and  misrepresented  that  fact  to  induce 
plaintiff  to  accept  the  check  in  payment  of 
the  note.  The  court,  in  the  instruction  given 
at  the  reanest  of  plaintiff,  based  the  defend- 
ant's liability  upon  his  alleged  promise,  when 
be  delivered  the  check  to  plaintiff,  to  pay  it 
In  the  event  of  the  failure  of  the  bank  to  pay 
on  presentation,  and  on  the  fact  that,  when 
the  check  was  received  by  the  cashier  of  the 
bank  and  the  deposit  slip  Issued  to  plain- 
tiff, the  amount  was  not  passed  to  her  credit 
on  the  books  of  the  bank.  These  Instructions 
aasumed  that  defendant's  alleged  promise  to 
pay  the  amount.  In  the  event  of  the  failure 
of  the  bank  to  pay  on  presentation  of  tbe 
check,  was  a  waiver  of  presentation  for  pay- 
ment within  a  reasonable  time  and  made  him 
liable  for  the  failure,  of  tbe  bank  to  pay  at 
any  time.  They  also  assumed  that  the  check 
was  not  paid  by  the  bank  by  Issuance  of  the 
deposit  slip,  because  tbe  amount  was  not 
credited  to  plaintiff  on  the  books  of  tbe  bank. 
Tbe  Instructions  were  erroneous  for  these 
reasons:  The  promise  of  the  defendant  to 
pay  the  amount  in  the  event  of  the  failure 
of  the  bank  to  pay  on  presentation  of  the 
check  added  nothing  to  his  obligation,  and 
was  not  a  waiver  of  his  right  to  have  the 
check  promptly  presented  by  the  plahitlff. 
"A  check.  Ilk*  a  bill  of  exchange,  must  be 
presented  for  payment  within  a  reasonable 
time,  and  what  is  a  reasonable  time  will  de- 
pend upon  tbe  circumstances  of  the  particular 
case.  In  the  absence  of  special  circumstan- 
ces excusing  delay,  the  reasonable  time  for 
presenting  a  check,  where  the  person  receiv- 
ing the  same  and  the  bank  on  which  it  Is 


drawn  are  in  the  same  place,  is  not  later  than 
the  next  business  day  after  it  is  received, 
and  where  they  are  in  different  places,  rea- 
sonable diligence  requires  the  check  to  be  for- 
warded to  the  place  of  payment  not  later 
than  the  next  business  day  after  it  is  re- 
ceived by  the  payee,  and  presented  not  later 
than  the  day  after  It  is  there  received.  An 
excusable  delay  will  discharge  *  *  •  the 
drawer  from  liability  If  he  Is  hijured  by  the 
delay."  7  Gyc.  pp.  »77-*79;  Same,  pp.  531, 
632 ;  Tiedman  on  C4Hn.  Paper,  {  443 ;  Mlnebart 
V.  Handlin,  37  Ark.  276;  Morris  v.  Eufaula 
Nat  Bank,  122  Ala.  580,  25  Sonth.  499.  82 
Am.  St  Rep.  96;  Klli>atrlck  v.  Home  Build- 
ing, etc,  119  Fa.  80,  12  AtL  754 ;  Hamlin  v. 
Simpson,  106  Iowa,  125,  74  N.  W.  906,  44  L. 
R.  A.  897 ;  Anderson  v.  Rodgers,  53  Kan.  542, 
86  Pac.  1067,  27  L.  R.  A.  248.  In  this  case 
there  was  a  delay  of  five  days  (excluding 
Sunday)  in  presenting  the  check  for  payment, 
and  no  excuse  for  the  delay  Is  shown  to  have 
existed.  This  was  sufficient  to  discharge  tbe 
drawer  when  presentation  within  a  reason- 
able time  was  not  waived.  An  unreasonable 
delay  taken  by  the  drawer  for  his  own  con- 
venience in  presentation  of  tbe  check  was  at 
his  own  risk.  The  plaintiff's  acceptance  of 
the  deposit  slip  or  receipt  which  turned  out 
to  be  worthless.  Instead  of  demanding  the  cash 
in  payment  of  tbe  chedt  placed  the  loss  upon 
the  plaintiff  as  a  result  of  the  negligence  of 
her  agent  in  so  doing.  Loth  v.  Mothner,  53 
Ark.  IIG,  13  S.  W.  591;  O'Leary  v.  Abelea,  08 
Ailc.  259,  57  S.  Wi  791,  and  cases  cited.  It  is 
immaterial  that  the  cashier  or  other  employee 
of  the  bank  did  not  place  the  deposit  to  the 
credit  of  plaintiff  on  tbe  books  of  the  bank. 
The  surrender  of  the  check  and  acceptance 
of  the  deposit  receipt  instead  of  demtuiding 
the  cash  was  an  election  to  accept  payment 
in  that  way.  The  oral  agreement  alleged  to 
have  been  entered  into  by  appellant  after  the 
deposit  of  the  check  Is  void  under  tbe  statute 
of  frauds  because  not  supported  by  a  new 
consideration.  Kurtz  v.  Adams,  12  Ark.  174; 
Hughes  V.  Garrison,  31  Ark.  613;  Chaplin* 
V.  Atkinson,  45  Ark.  67,  55  Am.  R^.  631; 
Klllough  V.  Payne,  62  Ark.  174,  12  S.  W.  327. 
Tbe  instructions  of  tbe  court  were  errone- 
ous and  tbe  verdict  Is  not  sustained  by  the 
evidence,  So  the  judgment  Is  reversed,  and 
the  cause  remanded  for  a  new  triaL 


ST.  LOUIS,  I.  M.  &  &  RY.  00.  v.  NBALu 

(Sapreme  Court  of  Arkansas.     Oct   16,  1908. 
On  Rehearing,  Nov.  19,  1906.) 

L  Afpeait-Evidknck  —  ConoLusion— Pbeju- 

DICE. 

In  an  action  for  the  death  of  a  railroad 
brakeman,  defendant  was  not  prejudiced  by  the 
court's  refusal  to  admit  evidence  of  tbe  pre- 
dlctions  of  bystanders  who  were  present  when 
tbe  accident  occurredj  which  were  fully  verifi- 
ed as  shown  by  the  evidence  introduced. 

[Bd.  Note. — For  cases  In  point  !iee  Cent  Dig. 
vol.  S,  Appeal  and  Error,  |  4194.] 
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X  COHBTITUTIOIIAZ.    LAW  —  LeOISLATITS  AV- 
TROBIT7— DXUOATION. 

Act  Cone.  Much  28,  1893,  provides 
tbat,  within  00  days  from  the  passage  of  the 
act.  the  American  Railway  Aiaociation  shall 
authorize  and  designate  to  the  Interstate  Com- 
merce Commission  the  standard  height  of  draw- 
bars for  freight  cars,  measnred  perpendicularly 
from  the  level  of  the  rails  to  the  center  of  the 
drawbars,  for  each  of  the  several  gauges  (rf 
railroad  in  use  in  the  United  States,  and  shall 
fix  the  maximum  from  such  standard  height  to 
be  allowed  between  the  drawbars  of  empty  and 
loaded  cars,  and  that  after  July  1,  1895,  no 
cars,  loaded  or  unloaded,  shall  be  used  in  in- 
terstate traffic  which  do  not  comply  with  the 
standard  above  provided  for.  Held,  that  such 
art  was  not  nnconatitutional  as  ddegating  legis- 
lative power  to  the  American  Railway  Associa- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Oonstitntlonal  Law.  Si  92,  99.] 

Battle,  J.,  dissenting. 

On  Rehearing. 
8.  Reuotal   of  Oauses— Rkhahd  —  Rktixw 

BT  STATB  COUBT. 

Where  a  cause  removed  to  a  federal  court 
is  by  the  latter  remanded,  the  order  of  remand 
cannot  be  reviewed  on  appeal  to  the  Supreme 
Court  of  the  state. 

[Ed.  Note. — For  cases  in  iwlnt.  see  Cent.  Big. 
vol.  42,  Removal  of  Causes,  |  235.] 

4.  Saue— SuccEsaivs  Petitioks. 

Plaintiffs  original  petition  alleged  that 
plaintiCTs  cause  of  action  arose  under  an  act 
of  Congress,  and  in  the  trial  of  the  cause  there 
would  be  a  controversy  as  to  the  construction 
of  such  act.  It  then  alleged  the  death  of  plain- 
titTs  decedent  on  account  of  wrongful  and  im- 
proper equipment  of  two  cars,  which,  as  a  brake- 
man  in  defendant's  employ,  deceased  was  en- 
gaged in  coupling,  and  that  such  cars  were  not 
equipped  with  drawbars  of  a  uniform  height 
as  required  by  the  laws  of  Congress.  After 
the  action  had  been  removed  to  the  federal 
court  and  by  it  remanded  to  the  state  court, 
plaintiff  amended  the  first  clause  of  the  com- 
plaint so  as  to  allege  that  plaintitTs  cause  of 
action  arose  under  an  act  of  Congress,  and  that 
in  the  trial  there  would  be  a  controversy  as 
to  the  construction  of  such  act,  which  would 
have  to  be  construed  by  the  court,  etc.  Held 
that,  whether  the  complaint  presented  a  federal 

anestion  appeared  as  clearly  before  as  after 
lie  amendment,  so  tbat  the  court  did  not  err 
In  refusing  to  grant  a  second  petition  for  re- 
moval based  on  the  complaint  as  amended. 
SEId.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  42,  Removal  of  Causes,  Sf  58,  59.] 

B.  AppkaI/— Law  ot  thx  Casc. 

While  a  dedsion  on  a  former  appeal  ia 
not  binding  on  a  subsequent  appeal  as  to  the 
facta,  where  they  are  not  identical,  the  law 
governing  the  construction  of  an  act  of  Congress 
on  aimnar  facts  as  determined  on  a  former  ap- 
peal constitntee  the  law  of  the  case. 

(Bd.  Note.— For  cases  ia  point  see  Cent  Dig. 
vol  8,  Appeal  and  Brror,  ||  4358,  4361.] 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty;  Jeptha  H.  Evans,  Judge. 

Action  by  Jonathan  Neal,  as  administrator, 
•tCn  of  the  estate  of  George  W.  Taylor,  de- 
ceased, against  tbe  St  Louis,  Iron  Mountain 
A  Soutbeni  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Oscar  L.  Miles,  for  appellant  Cbew  ft 
ntsbugti  and  W.  H.  Neal,  for  appellee. 


HILL,  O.  J.  Mr.  Justice  BATTLE  prepar- 
ed the  statement  of  facts  and  opluion  of  tbe 
court,  and  bis  opinion  reflected,  at  the  time 
It  was  prepared,  tbe  Tiews  of  a  majority  of 
tbe  court 

In  all  matters  except  the  constrnctlon  of  in- 
struction No.  1  and  the  refusal  to  give  in- 
structions 28  and  29  asked  by  appellant,  it 
expresses  tbe  unanimous  opinion  of  tbe  court 
upoD  the  questions  therein  discussed,  and  bis 
statement  of  facts  and  opinion,  filed  herein  as 
a  dissenting  opinion,  is  adopted  by  tbe  court 
except  as  to  tbe  instructions  referred  to. 

Mr.  Justice  McCULLOCH  and  I  take  this 
view  Ot  the  instructions:  The  first  paragraph 
of  Instruction  No.  1  states  tbe  rule  announced 
In  the  former  opinion  of  this  case  with  clear- 
ness. Following  this  correct  statement  is  tbe 
second  paragraph  putting  the  same  proposi- 
tion Id  another  way,  and  in  that  statement 
there  Is  an  error,  but  not  a  misleading  on& 
In  further  explanation  the  court  said:  "Now, 
the  law  required  that  the  two  cars  between 
which  Taylor  lost  his  life  should  be,  when  un- 
loaded, of  the  equal  and  uniform  height  from 
the  level  of  the  face  of  tbe  rails  to  tbe  colter 
of  tbe  drawbars  of  34Vi  inches,  and  when 
loaded  to  the  full  capacity  should  be  of  tbe 
uniform  height  of  &1%  Inches."  If  this  had 
read  of  not  less  than  31^  inches,  or  if  this 
explanatory  paragraph  bad  been  omitted, 
there  could  have  been  no  doubt  whatever  of 
the  entire  correctness  of  the  instruction.  But, 
read  In  connection  with  tbe  foregoing  para- 
graph, which  so  plainly  and  dearly  stated  tbe 
rule,  it  is  difficult  to  see  where  this  could 
have  misled  tbe  jury  or  been  prejudicial.  Es- 
pecially Is  this  tbe  case  as  the  subsequent  In- 
Btmctiona  proceeded  on  tbe  correct  theory 
tbat  It  was  tbe  excessive  difference  which 
was  actionable. 

The  28th  and  20tb  instructions  requested  by 
appellant  simply  repeated  what  the  court  told 
the  jury  In  this  Instruction,  and  It  cannot  be 
error  to  refuse  what  was  already  given.  If 
these  instructions  had  cleared  up  tbe  inac- 
curacy in  tbe  second  paragraph  of  instruction 
No.  1,  then  it  would  have  been  error  to  have 
refused  them,  but  they  merely  repeated  the 
substance  of  the  first  and  third  paragraphs 
of  this  instruction,  and  these  paragraphs  need- 
ed no  repetition  or  explanation,  as  they  are 
complete  of  themselves. 

Mr.  Justice  WOOD  and  Mr.  Justice  RID- 
DICK  do  not,  in  all  things,  agree  with  the 
foregoing  opinion,  but  they  do  concur  In  the 
judgment  Therefore  a  majority  of  the  court 
Is  In  favor  of  affirmance^  and  tbe  judgment 
stands  affirmed. 

BATTLE,  J.  (dissenting).  Tbe  St  Louis, 
Iron  Mountain  &  Southern  Railway  Company 
owned  and  operated  a  railway,  which  was  en- 
gaged in  Interstate  commerce,  and  extended 
from  tbe  city  of. Van  Buren,  In  this  state, 
through  the  Indian  Territory,  to  tbe  city  of 
Coffeyvllle,  in  tbe  state  of  Kansas.  The  town 
of  Salllsaw,  In  tbe  Indian  Territory,  la  on  Ite 
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line  of  railway.  George  W.  Taylor  was  em- 
ployed by  It  as  a  brakeman  on  one  of  Its 
freight  trains.  On  the  18th  of  January,  1899, 
this  train  left  Van  Bnren  for  Oofteyrllle.  It 
bad  two  cars  to  be  left  at  Ballisaw.  Whm  It 
reached  that  place  the  train  was  nncoapled 
for  the  purpose  of  leaving  these  cars  mi  the 
side  track,  and  the  engine,  with  several  cars 
attached,  moved  forward,  leaving  the  caboose 
and  other  cars  standing  on  the  main  lln& 
Ibe  two  cars  that  were  to  be  left  were  placed 
on  the  side  tra(^,  and  the  cars  attached  to 
the  engine  were  pushed  or  kicked  haA 
towards  the  caboose  and  cars  left  on  the  main 
line.  The  front  car  of  those  pushed  or  kicked 
back  on  the  main  trade,  It  being  first  in  line 
in  the  direction  tb^  were  moving,  was 
«qalpped  with  "the  old-fashioned  link  and  pin 
drawlwr."  It  was  moved  back  for  the  pur- 
pose of  attaching  it  to  the  cars  left  with  the 
caboose.  The  car  ta  which  it  was  to  be  conp- 
IM  was  equipped  with  an  automatic  coupler, 
but  Its  drawhead  was  so  made  "that  the  link 
and  pin  coupler  could  be  used  when  it  was 
necessary  to  couple  to  a  ear  having  that  coup- 
ling." As  the  cars  to  be  coupled  were  com- 
ing together  Taylor  stepped  between  them, 
«nd  Inserted  a  link  In  the  drawhead  of  the 
automatic  coupler.  The  cars  approaching 
<:ame  with  great  force,  and  when  they  were 
near  the  car  to  which  they  were  to  be  linked 
he  endeavored  to  get  from  between  them,  but 
was  caught  and  killed. 

Jonathan  Neal  was  appointed  administra- 
tor of  the  estate  of  the  deceased,  qualified  as 
-such,  and  brought  this  action  against  the  rail- 
way company  for  the  damages  to  his  widow 
and  next  of  kin  caused  by  his  death,  alleging 
that  It  was  the  result  of  the  negligence  of  the 
defendant  in  falling  to  have  the  drawbars  on 
the  ears  that  he  attempted  to  couple  "of  even, 
uniform,  or  standard  height,  as  required  by 
the  laws  of  Congress."  The  defendant  an- 
swered and  denied  that  Its  negligence  con- 
tributed to  the  death  of  plalntltT's  Intestate, 
and  alleged  that  it  was  caused  by  his  own 
negligence. 

The  issues  in  the  action  were  tried  by  a 
Jury  in  the  Crawford  circuit  court;  the  de- 
fendant recovered  a  judgment;  plaintiff  ap- 
pealed to  this  court;  the  Judgment  was  re- 
versed, and  the  cause  was  remanded  for  a 
new  trial.  Neal  v.  St  Louis,  Iron  Mountain 
&  Southern  Railway  Co.,  71  Ark.  446, 78  8.  W. 
220. 

Upon  a  second  trial  In  the  circuit  court  the 
plaintiff  recovered  a  Judgment  for  $14,000, 
and  the  defendant  appealed. 

The  law  of  Congress  on  which  this  action  Is 
based  Is  sectlcm  6  of  an  act  of  Congress  en- 
titled "An  act  to  promote  the  safety  of  em- 
ployees and  travelers  upon  railroad  by  com- 
pelling common  carriers  In  Interstate  com- 
merce to  equip  their  cars  with  automatic 
couplers  and  continuous  brakes,  and  their  lo- 
comotives with  drivlng-wbeel  brakes,  and  for 
other  purposes,"  approved  March  2,  1893, 
which  la  as  follows : 


"That  within  ninety  days  from  the  passage 
of  this  act  the  American  Railway  Associatlwi 
is  authorized  hereby  to  designate  to  the  In- 
terstate Commerce  OommlsBion  the  standard 
height  of  drawbars  for  freight  cars,  measured 
perpendicular  from  the  level  of  the  tops  of 
the  rails  to  the  centers  <tf  the  drawbars,  for 
each  of  the  several  gauges  of  railroad  In  nae 
in  the  United  States,  and  shall  fix  a  maximum 
variation  from  such  standard  height  to  be 
allowed  between  the  drawbars  of  empty  and 
loaded  cars.    •    •    • 

"And  after  July  first,  elgbteea  bandred  and 
ninety-five,  no  cars,  either  loaded  or  unloaded, 
shall  be  used  In  Interstate  trafllc  which  do  not 
comply  with  tin  standard  above  provided 
tor." 

Within  the  time  designated  by  the  act  the 
American  Railway  Association  filed  with  the 
Intostate  Commerce  Commission  the  certifi- 
cate of  their  designation,  which,  in  part,  la 
as  follows:  "Resolved,  that  the  standard 
height  of  drawbars  for  freight  cars,  measured 
perpendicular  from  the  level  of  the  tops  of  the 
rails  to  the  center  of  drawbars,  for  standard 
gauge  railroads  in  the  United  States,  shall  be 
thirty-four  and  one-half  inches  and  the  maxi- 
mum variation  from  such  standard  height 
to  be  allowed  between  the  drawbars  of  emp- 
ty and  loaded  cars  shall  be  three  indies." 

In  the  second  trial  Earl  Witt,  a  brakonan, 
testified  that  he  saw  the  cars  the  deceased 
attempted  to  couple,  after  the  accldait,  and 
that  the  automatic  coupler  appeared  to  be 
about  three  or  four  inches  lower  than  the 
other,  and  that  to  determine  this  difference 
he  made  no  close  Inspection  or  measnrHneat. 
Charles  Lattln,  another  brakeman,  testified 
that  he  examined  them  and  one  appeared  to 
be  1,  1%,  or  2  inches  higher  than  the  othw, 
and  one  2  Inches  thidter  than  the  other.  He 
says:  "When  the  cars  came  together,  I  no- 
ticed these  two  drawbars,  the  beet  I  could 
see,  passed  each  other  kind  of  to  the  side  and 
over  the  top.  In  the  automatic  coupler  there 
Is  an  opening  that  is  called  a  'Jaw';  space 
in  there  that  fastens  in  the  knudtle.  The 
drawbar  appeared  to  go  in  this  opening  of 
the  automatic  coupler."  Again  he  says:  "A 
brakeman  handed  me  the  link  [the  link  with 
which  the  deceased  attempted  to  couple  the 
cars];  I  found  one  drawhead  brok^x  off.  One 
part  of  the  automatic  coupler  was  bixAen  off. 
The  knudcle  on  the  automatic  coupler  was 
broken  off.  There  was  a  scratch  or  two  aa. 
the  automatic  drawhead.  I  think  the  Jaw 
had  scratched  on  it,  on  the  side  of  the  comer. 
The  link  had  a  bright  place  on  the  top  of  it; 
a  bright  mark  on  the  link.  The  link  was 
12  or  14  inches  la  length.  The  bright  9ot 
on  the  link  was  mi  the  side  of  it;  on  the 
flat  side  of  the  link;  <xi  top  Is  all  I  noticed; 
it  was  on  the  flat  side  of  the  link.  Both 
prcmgs  of  the  link  were  bright"  He  testi- 
fied that  one  car  was  loaded  to  Its  full  capa- 
city and  that  the  other  had  a  light  load.  W. 
H.  McPherson  and  M.  D.  Sanders,  car  in- 
spectors, testified  that  tbe^  examined  the 
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cars,  a  very  ebort  time  after  the  accident 
while  they  were  standing  on  the  track,  and 
measored  the  height  of  th^  drawbar  In  each 
car,  at  the  ends  where  the  same  came  to- 
gether in  the  collision,  from  the  centers  of 
the  drawbars  to  the  ti^  of  the  rail,  and  found 
ttiat  the  height  of  one  was  82^  inciies,  and 
of  the  other  SS%  indus^  a  differaice  of  one 
inch. 

The  evidence  tended  to  show  that  Taylor 
attempted  to  couple  the  cars,  and,  falling  to 
do  so,  to  get  from  between  them  before  they 
oolltded,  and  was  caught  and  killed.  Wit- 
nesses present  testified  that  the  moving  car 
was  traveling  at  a  speed  they  variously  es- 
timate from  three  to  eight  milee  an  hour. 

Defendant  offered  to  prove  by  many  wit- 
nesses who  saw  Taylor  going  between  the 
cars  to  make  the  coupling  that  they  Impul- 
sively cried  out  when  they  saw  him,  and  made 
expreasiona  like  these,  "Watch  that  man,  he 
will  be  killed  If  he  goes  In  there;"  "Those 
cars  are  going  to  hit  like  hell,  and  if  that 
fellow  goes  in  there  he  will  get  killed;"  "That 
brakeman  will  be  killed  if  he  goes  In  there." 

The  court  instructed  the  jury  over  the  ob- 
jections of  the  defendant  as  follows: 

"(1)  The  act  of  Congress  fixes  the  standard 
faeight  of  loaded  cars  engaged  In  Interstate 
commerce  oa  standard  gauge  railroads  at 
81%  Inches  and  unloaded  cars  at  84% 
inches  measured  perpendicularly  from  the 
level  of  the  face  of  the  rails  to  the  cen- 
ters of  the  drawbars,  and  this  variation  of 
three  ln<Ae8  in  height  is  Intended  to  allow 
for  the  difference  In  height  caused  by  load- 
ing the  car  to  the  full  capacity,  or  by  loading 
It  partially,  or  by  Its  being  carried  In  the 
train  when  It  Is  empty.  Now,  the  law  re- 
quired that  the  two  cars  between  which  Tay- 
lor lost  his  life  should  be,  when  unloaded,  of 
the  equal  and  uniform  height  from  the  level 
of  the  face  of  the  rails  to  the  center  of  the 
drawbars  of  84%  Inches,  and  when  loaded  to 
the  full  capacity  should  be  of  the  uniform 
b^ht  of  81%  inches.  Now,  If  the  plaintiff 
by  a  preponderance  of  the  evidence  shows  a 
Tlolatloa  of  this  duty  on  the.  part  of  the  de- 
fendant, then  this  is  negligence,  and.  If  the 
proof  by  a  preponderance  also  shows  that 
this  caused  or  contributed  to  the  death  of 
Taylor,  then  you  should  find  for  the  plaintiff, 
nnless  It  i^jpears  by  a  preponderance  of  the 
evidence  that  Taylor  was  wanting  In  ordi- 
nary care  for  his  own  safety,  and  that  this 
want  of  care  on  Taylor's  part  for  bis  own 
safety  caused  or  contributed  to  the  injury 
and  death  sued  for,  in  which  latter  case  you 
should  find  for  the  defendant 

"(2)  If  there  was  the  difference  between 
the  h^ght  of  the  centw  of  the  drawbars  in 
the  two  cars  in  question  as  indicated  In  the 
first  instruction,  then  the  question  arises 
whether  this  difference  caused  or  contributed 
to  the  injury  and  death  of  Taylor  sued  for. 
On  that  point  If  such  difference  existed,  and 
but  for  Its,  existence  the  Injury  and  death  of 
Taylor  would  not  have  hamMoied,  then  such 
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difference  la  said,  in  law,  to  be  an  efficient 
proximate  cause  of  Taylor's  injury  and  death, 
although  it  may  be  true  that  other  causes 
may  have  co-operated  with  this  one  in  pro- 
ducing the  injury  and  death  of  Taylor, 
and,  but  for  these  other  cooperating  caus- 
es, the  Injury  and  death  of  Taylw  would 
not  have  ensued.  But  If  such  difference  in 
height  of  the  ceatet  of  the  drawbars  as 
aforesaid  actually  existed,  yet  If  the  injury 
and  death  of  Taylor  would  have  ensued  Just 
ftue  same  as  it  did  without  the  existence  of 
such  difference  In  height  of  the  center  of  the 
drawbars,  then  such  difference  In  the  height 
of  the  center  of  the  drawbars  Is  not  In  law 
an  efficient  proximate  cause  of  the  Injury 
and  death  of  Taylor." 

The  court  refused  to  Instruct  the  jury  at 
the  request  of  the  defendant  as  follows: 

"(28)  The  court  charges  you  that  when 
one  car  is  fully  loaded  and  another  car  in 
the  same  train  Is  only  partially  loaded,  the 
law  allows  a  variation  of  full  three  inches 
between  the  centers  of  the  drawbars  of  snch 
cars,  without  regard  to  the  amount  of  the 
weight  In  the  partially  loaded  car." 

Defendant  asked  for  Instructions  as  to 
contributory  negligence  of  the  plaintiff,  if 
any,  which  were  covered  by  instructions 
given  by  the  court  and  for  that  reason  were 
properly  refused. 

Many  Instructions  were  asked  by  the  de- 
fendant which  were  properly  refused  for 
reasons  that  appear  In  the  opinion  delivered 
in  this  case  when  it  was  here  the  first  time. 
Neal  V.  St  Lonls,  Iron  Mountain  &  Southern 
Railway  Company,  71  Ark.  446,  78  S.  W.  220. 

The  evidence  offered  by  the  appellant 
which  the  court  refused  to  admit  was  pre- 
dictions of  bystanders  which  were  fully 
verified,  as  shown  by  the  evidence.  There 
evidence  could  not  have  added  any  greater 
probative  force  to  the  verification. 

Appellant  insists  that  there  is  no  law  or 
act  of  Congress  requiring  railroads  engaged 
in  the  carriage  of  Interstate  traffic  to  pro- 
vide their  cars  with  drawbars  of  standard 
height  and  fixing  a  maximum  variation  from 
such  standard  height  to  be  allowed  between 
the  drawbars  of  empty  and  loaded  cars.  The 
reason  given  for  this  contention  Is  that 
Congress  had  no  power  to  delegate  to  the 
American  Railway  Association  the  authori- 
ty to  legislate.  But  no  such  power  was  giv- 
en to  the  American  Railway  Association. 
The  act  vested  it  with  authority  to  designate 
the  standard  height  of  drawbars  and  the 
maximum  variation  from  such  standard 
height,  and,  when  designated  in  the  manner 
provided  by  law,  provides  no  care,  either 
loaded  or  unloaded,  shall  be  used  in  Inter- 
state traffic  which  do  not  comply  with  such 
standard.  The  authority  to  designate  Is  giv- 
en, without  the  power  to  give  the  designa- 
tion the  force  or  effect  of  a  law.  That  is 
derived  entirely  from  the  act  When  the 
designation  is  made  the  authority  was  ex- 
hausted.   No  power  to  change,  amend,  en- 
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force,  or  control  exists.  The  American  Rail- 
way Association  from  first  to  last  Is  with- 
out any  legislative  authority  whateyer.  Such 
legislation  has  been  frequently  sustained  by 
the  courts.  Chicago  &  Northwestern  R.  Oo. 
V.  Dey  et  al.,  Railroad  Commissioners  (C.  C.) 
35  Fed.  866,  1  L.  R.  A.  744;  McWhorter  v. 
Pensacola  &  A.  R.  Go.  (Tla.)  6  South.  129, 
2  L.  R.  A.  504,  12  Am.  St  Rep.  220;  State  v. 
Chicago,  M.  &  SL  P.  R.  R.  Co.,  38  Minn.  281, 
87  K.  W.  782;  Dastervlgnes  v.  U.  S.,  122  Fed. 
30,  58  a  O.  A.  346;  Boyd  y.  Bryant,  35  Ark. 
69,  37  Am.  Rep.  6. 

Was  the  Instruction  glyen  oyer  the  objec- 
tions of  the  appellant  correct?  It  says: 
"The  act  of  Congress  fixes  the  standard 
height  of  loaded  cars  engaged  In  interstate 
commerce  at  31^^  inches  and  unloaded  cars 
at  34%  Inches  measured  perpendicularly 
from  the  level  of  the  face  of  the  rails  to  the 
centers  of  the  drawbars,  and  this  variation  of 
three  Inches  in  height  Is  Intended  to  allow 
for  the  difference  in  height  cansed  by  load- 
ing the  car  to  the  full  capacity,  or  by  load- 
ing It  partially,  or  by  its  being  carried  In  the 
train  when  it  is  empty."  This  is  not  true. 
It  fixes  the  standard  height  of  drawbars  for 
freight  cars,  "measured  perpendicularly  from 
the  level  of  the  tops  of  the  rails  to  the  cen- 
ter of  drawbars,  for  standard  gauge  rail- 
roads, at  341/^  inches,  and  the  maximum 
variation  from  such  standard  height  to  be 
allowed  between  the  drawbars  of  empty  and 
loaded  cars"  at  three  Inches.  The  standard 
height  of  the  drawbars  of  loaded  freight 
cars  Is  not  fixed  by  the  act,  but  "the  stand- 
ard height  of  drawbars  for  freight  cars,"  and 
the  maximum  variation  from  such  hel^t  to 
be  allowed  between  the  drawbars  of  empty 
and  loaded  cars,  are  fixed.  The  height  of 
drawbars  for  loaded  cars  may  be  greater 
than  31^  Inches,  but  not  less.  This  was 
held  to  be  the  meaning  of  the  act  when  this 
case  was  first  here  on  appeal.  This  court 
said:  "We  do  not  think  It  would  be  practic- 
able to  so  constnict  cars  that  the  distance 
between  the  centers  of  the  drawbars  should 
vary  In  exact  proportion  to  the  difference 
in  their  loads.  It  may  be  practicable  to 
construct  them  so  that,  when  empty,  the 
centers  of  their  drawbars  will  be  34%  Inches 
above  the  top  of  the  rail,  and  that  when  one 
is  loaded  and  another  Is  empty  or  only  in 
part  loaded,  the  variation  between  the  cen- 
ters of  their  drawbars  will  not  exceed  three 
inches.  And,  though  the  language  used  is 
not  very  clear,  we  think  that  this  is  all  the 
law  requires." 

After  declaring  the  law  as  stated  the  court 
proceeded  to  apply  It  to  this  case  in  the  In- 
struction as  follows:  "Now,  the  law  requir- 
ed that  the  two  cars  between  which  Taylor 
lost  his  life  should  be,  when  unloaded,  of  the 
equal  and  uniform  height  from  the  level  of 
the  face  of  the  rails  to  the  center  of  the 
drawbars  of  34%  inches,  and,  when  loaded 
to  the  full  capacity,  should  be  of  the  uniform 


height  of  Sl%  inches.  Now,  if  the  pUlntifl 
by  a  preponderance  of  the  evidence  shows 
a  violation  of  this  duty  on  part  of  defendant, 
then  this  is  negligence,"  etc.  The  question 
submitted  by  this  Instruction  to  the  Jury 
was,  was  the  height  of  the  centers  of  the 
drawbars  of  the  two  cars,  when  unloaded, 
S4%  inches,  and  when  loaded  to  the  full 
capacity,  31%  inches?  It  said  nothing  about 
the  duty  of  the  Jury  as  to  the  height  of  the 
center  of  the  drawbar  of  the  car  partly  load- 
ed, but  refused  to  instruct  them  In  that  re- 
q>ect  at  the  request  of  the  appellant,  as  It 
should  have  done,  as  follows:  "The  court 
charges  you  that  when  one  car  is  fully  load- 
ed and  another  car  In  the  same  train  is  only 
partially  loaded,  the  law  allows  a  variation 
of  full  three  inches  between  the  centers  of 
the  drawbars  of  such  cars,  without  regard  to 
the  amount  of  weight  In  tbe  partially  loaded 
car." 

It  has  been  suggested  that  so  much  of  the 
second  instruction  to  the  Jury  as  Is  as  fol- 
lows: "If  there  was  the  difference  between 
the  height  of  the  center  of  the  drawbars  in 
the  two  cars  In  question  as  indicated  In  the 
first  Instraction,  then  the  question  arises 
whether  this  difference  caused  or  contributed 
to  the  injury  and  death  of  Taylor  sued  for" 
—cures  the  defect  in  the  first  Bat  It  does 
not  The  difference  referred  to  in  tiie  second 
instruction  is  the  three  Inches  difference  in 
the  height  of  loaded  and  empty  cars.  That 
was  the  only  difference  submitted  by  the  first 
Instruction  to  the  consideration  of  the  jury. 
On  the  contrary,  the  court  refused  to  Instruct 
tbem  as  to  the  difference  allowed  betn-een  the 
height  of  the  drawbars  of  loaded  and  part- 
ly loaded  cars.  Haying  instructed  them  as 
to  the  difference  of  height  of  the  drawbars 
of  loaded  and  empty  cars,  It  undertook,  in 
the  second  Instruction,  to  tell  them  the  effect 
that  should  be  given  to  their  findings  upon 
that  subject  If  such  differ^ice  existed  it 
tells  them  that  in  a  given  case,  it  would  be 
an  efficient  proximate  cause  of  the  Injury 
and  death  of  Taylor,  while  in  another  case 
it  would  not  be. 

The  evidence  as  to  the  lasnes  In  this  case 
is  unsatisfactory.  lb  have  avoided  preju- 
dice, the  instructions  to  the  jury  should  have 
been  accurate,  clear,  and  unambiguous.  The 
Instructions  we  have  considered  do  not  meet 
this  requirement,  and  were  prejudicial. 

Reverse,  and  remand  for  a  new  trlaL 

On  Rehearing. 

HILL,  O.  J.  1.  Appellant  calls  attention  to 
the  matters  of  jurisdiction  heretofore  urged, 
which  was  fully  considered  by  the  court  but 
not  mentioned  in  the  opinion.  The  suit  was 
brought  in  Crawford  circuit  court,  and,  on 
petition  of  defendant,  was  removed  to  the 
United  States  Circuit  Conrt  for  tiie  Western 
District  of  Aiicansas,  and  a  motion  to  remand 
to  the  state  court  was  sustained  by  said  Unit- 
ed States  Circuit  Conrt    The  rule'  governing 
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thlB  matter  ta  thns  stated  by  the  United 
States  Sapreme  Oonrt :  "If  the  circuit  court 
(of  the  United  States)  remands  a  cause,  and 
tbe  state  court  thereupon  proceeds  to  final 
Judgment,  the  action  of  the  circuit  court  is 
not  reviewable  on  writ  of  error  to  such  judg- 
ment A  state  court  cannot  be  held  to  have 
decided  against  a  federal  right,  when  it  is  the 
Oircult  Court  (of  the  United  States),  and  not 
the  state  court,  which  has  denied  Its  posses- 
Blott.  *  *  *  As  under  the  statute  a  re- 
mandfaig  order  of  the  circuit  court  is  not 
reviewable  by  that  court  on  appeal  or  writ 
of  error  from  or  to  that  court,  so  it  would 
■eem  to  follow  that  it  cannot  be  reviewed  on 
writ  of  error  to  a  state  court,  the  prohibition 
Itelng  that  "no  appeal  or  writ  of  error  from 
the  decision  of  a  circuit  court  remanding  such 
cause  shall  be  allowed.'  And  it  is  entirely 
clear  that  a  writ  of  error  cannot  be  main- 
tained under  section  709,  Rev.  St  [U.  S.  Oonp. 
St  1901,  p.  575]  in  respect  of  such  an  order 
wiien  the  state  court  has  rendered  no  deci- 
sion against  a  federal  right  but  simply  accept- 
ed the  conclusion  of  the  circuit  court"  Mis- 
souri Pacific  Ry.  v.  Fitzgerald.  100  U.  S.  550, 
16  Sup.  Ct  389,  40  L.  Ed.  536;  Nelson  v. 
Moloney,  174  U.  S.  164,  19  Sup.  Ct  622,  43 
X4.  Ed.  934;  Tellurlde  Power  Trans.  Co.  v. 
R.  G.  W.  Ry.,  187  U.  8.  669,  23  Sup.  Ot  178, 
47  L.  Ed.  307.  In  view  of  the  foregoing  de- 
cisive settlement  of  the  matter,  the  court  did 
not  consider  that  it  was  a  question  proper 
for  Its  decision,  and  expressed  no  opinion  on 
tbe  right  of  removal  and  expresses  none  now. 
Attention  is  called  to  the  fact  that  there 
was  a  second  petition  for  removal  which  tbe 
state  court  denied.  If  there  had  been  any 
change  in  the  removable  nature  of  the  suit 
after  the  cause  was  remanded,  then  a  ques- 
tion addressing  Itself  primarily  to  the  state 
drcnit  court  would  have  been  presented  and 
its  decision  reviewable  here,  and  the  decision 
of  this  court  reviewable  on  writ  of  error  by 
ttae  Supreme  C!ourt  of  the  United  States,  but 
such  was  not  tiie  case.  The  original  com- 
plaint alleged  "that  plaintiff's  cause  of  action 
arises  under  an  act  of  Oongress.  and,  in  the 
trial  of  said  cause,  there  will  be  a  controversy 
as  to  the  construction  of  said  act  of  Con- 
gress," and  it  then  proceeded  to  allege  the 
death  of  the  deceased"  on  account  of  said 
wrongful  and  improper  equipment  of  said 
two  cars  [which  he  as  brakeman  was  coup- 
ling], and  the  negligent  defective,  and  dan- 
gerous condition  of  same;  that  said  cars 
were  wrongfully  and  improperly  equipped, 
and  in  a  dangerous  and  defective  condition 
in  this:  "Said  curs  were  not  equipped  with 
automatic  or  safety  couplers;  the  drawbars 
on  said  cars  were  not  even,  uniform,  or  stan- 
dard height  as  required  by  the  laws  of  Ck>n- 
gress."  After  the  remand  of  the  cause  to  the 
state  circuit  court,  the  plaintlfT  amended  the 
first  clause  above  quoted  so  as  to  make  it 
read  as  follows:  "That  plaintiff's  cause  of 
action  arises  under  an  act  of  Congress,  and 
in  the  trial  of  said  cause  there  will  be  a  con- 


troversy as  to  the  construction  of  said  act  of 
(Congress,  and  that  in  the  trial  of  this  cause, 
said  act  of  Congress  will  have  to  be  construed 
by  the  court  and  that  there  will  be  a  con- 
troversy as  to  the  construction  of  said  act 
of  Congress."  Appellant  says:  "After  the 
cause  was  remanded  from  the  United  States 
court  at  Ft  Smith  to  the  Crawford  circuit 
Ciiurt  for  trial,  then  the  plaintiff  amended  his 
complaint  and  charged  that  his  cause  of  ac- 
tion arose  under  the  safety'  appliance  act  of 
Congress,  and  that  it  would  be  necessary  for 
the  court  to  construe  the  safety  appliance 
act  of  Congress  during  the  further  progress 
of  the  cause."  All  of  this  is  true,  but  the 
complaint  before  amendment  showed  exactly 
the  same  thing,  and  the  amendment  was 
trivial  and  neither  added  to  nor  took  away 
snything.  Whether  it  was  a  federal  question 
was  Just  as  clearly  in  the  complaint  before  as 
it  was  after  tbe  amendment,  and  the  federal 
circuit  court  decided  It  was  not  a  federal 
question,  and  that  decision  is  not  reviewable 
here.  When  an  amendment  transforms  a 
nonremovable  case  Into  a  removable  one,  then 
the  defendant  may  have  and  sustain  a  second 
petition  for  removal.  Moon  on  Removal  of 
Causes,  {  167 ;  Powers  v.  C.  &  O.  Ry.,  169  U. 
S.  92.  18  Sup.  Ct  264,  42  L.  Ed.  673.  But 
as  indicated,  this  case  falls  far  away  from 
that  rule. 

2.  It  Is  contended  that  the  court  erred  in 
holding  the  facts  sufficient  to  sustain  the 
verdict  The  facts  on  the  former  trial  are 
set  out  In  71  Ark.  445,  78  S.  W.  220,  and  tiie 
facts  in  the  last  trial,  and  there  were  some 
differences,  are  set  ont  in  the  separate  opin- 
ion of  Mr.  Justice  BATTLE,  and  it  would  be 
useless  to  review  them  now.  The  court  is 
satisfied  they  are  sufficient  to  sustain  the 
verdict  and,  while  there  is  a  difference  of 
opinion  among  the  Jndges  as  to  the  Instruc- 
tions, there  is  no  difference  on  this  question. 

8.  It  is  insisted  that  the  former  decision 
Is  not  binding  as  res  judicata  on  this  appeal 
As  to  the  facts  where  they  are  not  identical, 
that  is  true,  but  the  law  governing  the  con- 
struction of  the  act  of  Congress  is  invoked 
on  the  facts  formerly  presented  and  on  the 
facts  as  now  presented,  and  the  former  con- 
struction Is  the  law  of  this  case,  and  cannot 
be  reopened  on  this  appeal.  All  matters 
heretofore  and  now  presented  have  been  con- 
sidered, and  the  motion  is  denied. 


MUTUAL  LIFE  INS.  CO.  v.  REYNOLDS. 

(Supreme   Court  of  Arkansas.     Dec.  3,  1906.) 

1.  iHSUKA-WOE—AoERTs— Appointment. 

A  local  agent  with  autborlty  to  take  ap- 
plications and  collect  premiumB  on  policies,  ap- 
pointed by  the  general  agent  for  the  state,  has 
no  authority  to  appoint  another  axent  for  the 
insurance  company,  that  being  exclusively  the 
province  of  the  general  agent 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
ToL  28,  Insurance,  {  118.] 
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%  SaIB  — PBKiaUlI  — RiCOTKBT  OF  PBKKIUlf 

Paid— PxBSONB  Liable. 

Where  one  gave  hia  application  for  Insnr- 
■nee  to  a  person  who  had  no  authority  to  repre- 
sent the  msarance  company,  and  paid  him  the 
first  premium,  and  the  application  was  for- 
warded throoKti  a  regular  agent  of  the  company, 
who  had  no  knowledKe  of  the  payment  of  the 
premium,  but  the  application  was  rejected,  the 
party  who  took  it  is  alone  liable  to  the  appli- 
cant for  the  return  of  the  unautiioriEed  pre- 
mium. 

Appeal  from  Circuit  CSonrt,  Marlon  C!oun- 
ty;  B.  O.  HltcheU,  Judge. 

Action  by  Ben  Reynolds  against  the  Mu- 
tual Life  Insurance  Company  and  others. 
From  a  Judgment  in  favor  of  plaintltF,  de- 
fendant Mntual  Life  Insurance  Company 
appeals.     Reversed  and  remanded. 

Reynolds  brought  suit  against  the  Insur- 
ance company  and  several  of  its  agents.  In- 
cluding B.  v.  M.  Powell,  seeking  to  recover 
a  sum  paid  as  the  first  premium  on  a  policy 
which  the  company  had  declined  to  issue. 
Defendant  Remmel  was  the  company's  gen- 
eral agent  for  Arkansas.  He  appointed  Car- 
ter a  soliciting  agent  at  Batesvllle  to  take 
applications  and  send  them  to  him.  When 
policies  were  Issued  thereon,  he  sent  them  to 
Carter,  who  delivered  them  and  collected 
the  premium,  retaining  60  per  cent  for  his 
services  and  remitting  the  remaining  40  per 
cent,  to  Remmel.  Carter  had  no  authority 
to  employ  subagents,  or  to  issue  binding  re- 
ceipts; that  is,  receipts  binding  the  company 
from  the  date  of  signing  the  application. 
Remmel  Intrusted  such  receipts  to  only  one 
of  his  agents,  the  one  at  Pine  Bluff.  Powell 
lived  at  Yellvllle.  He  was  In  the  same  office 
with  Bates,  another  of  Remmel's  agents,  but 
not  in  partnership  with  him.  He  had  access 
to  Bstes*  papers,  and  could  get  a  blank  ap- 
plication. He  represented  the  Security  Mu- 
tual Life  Insurance  Company.  He  took  an 
application  from  Reynolds  for  a  policy  in 
defendant  company.  He,  no  doubt,  abstract- 
ed the  application  from  Bstes'  drawer.  Reyn- 
olds paid  the  first  premium  at  the  time  he 
signed  the  application,  and  Powell  gave  him 
a  binding  receipt  Where  he  got  the  blank 
for  It  is  not  explained,  as  he  did  not  appear 
at  the  trial.  Powell  forwarded  the  applica- 
tion to  Carter  with  a  letter  in  which  he  ask- 
ed Carter  to  sign  it  as  agent  and  send  it  In 
to  Remmel.  He  said  nothing  about  the  pay- 
ment of  the  premium  or  the  binding  receipt 
Carter  signed  the  application  and  sent  It  to 
Remmel,  who  forwarded  It  to  the  company. 
It  was  rejected.  Then  Reynolds  demanded 
of  Powell  a  return  of  the  premium.  Powell 
said  be  bad  sent  it  to  Carter.  Reynolds  drew 
for  the  amount  with  the  binding  receipt  at- 
tached, on  Carter,  who  thus  first  learned  of 
the  payment  of  the  money  or  tbe  existence 
of  the  receipt  Carter  declined  to  pay.  Reyn- 
olds then  changed  tbe  name  of  the  drawee, 
and  sent  It  forward  to  Remmel,  who  thus 
first  learned  that  the  premium  had  been  paid 
or  the  receipt  given,  or  that  Powell,  whom  he 
had  discharged  as  bis  agent  the  year  previ- 


ous, had  anything  to  do  with  the  appllcatton. 
Remmel  declined  to  pay  the  draft  Reynolds 
sned,  and  was  allowed  to  recover.  The  In- 
surance company  appealed. 

Rose  Hemingway  and  Cantrdl  A  Lont^ 
borouj^  for  appellant 

WOOD,  J.  There  was  no  evidence  to  sup- 
port the  verdict  against  appellant  Powell 
was  not  Its  agent  and  had  no  authority  to 
represent  It  There  Is  no  evidence  to  warrant 
the  conclusion  that  appellant  "held  him  out" 
as  its  agent  Special  agents  must  act  strlctr 
ly  within  tbe  limits  of  their  powers.  Amer. 
Ins.  Co.  V.  Hampton,  54  Arlc  7S,  78, 14  S.  W. 
1002;  Burlbigton  Ins.  Go.  v.  Kennerly,  60 
Ark.  532,  31  S.  W.  155;  German  Ins.  Co.  v. 
Humphrey,  62. Ark.  348,  36  S.  W.  428,  64 
Am.  St  Rep.  297;  Mutual  Life  Ins.  Co.  t. 
Abbey  (Ark.)  88  S.  W.  950.  Carter  had  no 
authority  to  appoint  Powell  agent  for  appel- 
lant That  was  exclusively  the  province  ot 
H.  L.  Remmel.  Appellee  should  have  ascer- 
tained the  scope  of  Powell's  authority  before 
paying  him  tbe  premium.  Danley  v.  Crawl, 
28  Ark.  98;  (Sty  Blectric  Ry.  Oa  v.  First 
National  Bank,  62  Ark.  40,  34  S.  W.  89,  31 
L.  R.  A.  535,  64  Am.  St  Rep.  282.  Powell, 
alone,  under  the  proof,  was  liable  to  appellee 
for  the  unautborUeed  premium  which  be  had 
collected. 

Reversed,  and  remanded  for  a  new  tzisL 


STURDlVANT  et  al.  v.  COOK  et  aL 
(Supreme  Court  of  Arkansas.    Dec.  24,  1906.) 

1.  EJXEOITTION— SaIJB— TnXC    OF   POBCHASBS— 

ElXEcuno.t  Cbeditor. 

A  purchaser  of  land  under  her  own  execu- 
tion was  not  an  Innocent  parchaser  for  value, 
but  took  title  subject  to  prior  equities  where 
the  amount  of  her  bid  was  credited  on  her 
Judgment 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  21,  BxecntioD,  (  780.] 

2.  MoBTOAOES— Deed  to  Secttsk  Debt— En- 
forcement—Stale  Dbuamd. 

Where  a  deed  was  given  to  necore  a  debt 
but  was  never  recorded,  and  for  9  years  no  lien 
was  asserted  or  disclosed  under  it  and,  in  the 
meantime,  defendant  had,  without  notice  of  the 
deed,  purchased  an  undivided  half  of  the  land 
at  an  execution  sale,  had  a  fraudulent  convey- 
ance thereto  canceled  with  the  knowledge  ot 
the  grantee  of  the  deed,  and  had  the  land  par- 
titioned, the  deed  could  not  be  enforced  as  a 
lien  against  tbe  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  {  1267.J 

3.  SAlfE  —   RiOUT  TO   BRFOBOE  —  HUES   OF 
MOBTQAOOB. 

Where  3.  conveyed  an  undivided  half  in- 
terest in  land  to  his  brother,  who  owned  the 
other  hnlf,  and  the  brother  conveyed  all  to 
their  father  to  secure  a  debt,  but  the  deed 
was  never  recorded  and  defendant  bought  an 
undivided  half  of  the  land  at  her  execution  sale 
against  J.  and  had  the  conveyance  from  3.  to 
his  brother  canceled  for  fraud,  equity  wonid  not 
aid  J.  and  his  brother,  as  heirs  of  ueir  father, 
to  enforce  any  lien  his  unrecorded  deed  created. 

Appeal    from    Howard   Chancery    Court; 
Jas.  D.  Shaver,  Chancellor. 
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Suit  by  X  B.  StnrdlTant  and  others  agalnat 
Katie  J.  Co<^  and  others.  From  a  decree 
tor  defendants,  plaintiffs  appeal.     Affirmed 

W.  O.  Bodgers  and  W.  P.  Feasel,  tor  ap- 
pellantB.  D.  B.  Sain  and  McRae  &  Tomp- 
kins, for  appellees. 

Mcculloch,  X    This  is  a  mlt  in  eqnlty 
Instttnted    by    J.    B.    Sturdlvant,    W.   A.   X 
Sturdivant,    J.    S.   P.    Sturdlvant,   Nancy  J. 
Morphew.  and  Arntlnnle  McCarley,  children 
and  heirs  at  law  of  X  8.  Sturdlvant,  w1h> 
died   Intestate   on    April    10,    1904,   against 
Katie  X  Cook,   and  certain  other  persons, 
to  enforce  a  lien  on  lands  in  which  the  de- 
fendants claim  an  interest    The  facts  set 
forth  In  the  pleadings  and  established  by 
the  evidence  are  substantially  as   follows: 
The   lands   in  controversy  were  purchased 
by  X   B.  and  W.  A.  X  Sturdlvant  In  the 
year  1891  from  one  Reed,  and  were  paid 
for  with  money  borrowed  from  their  father, 
X  S.  Sturdlvant.     In  1894  X  B.  Sturdlvant 
conveyed  his  undivided  half  of  the  lands  to 
his   brother,   W.    A.   X   Sturdlvant.     X   B. 
Sturdlvant  was  engaged  in  the  mercantile 
business,  became  insolvent,  and  In  Decem- 
ber, 1804,  all  his  property  was  taken  under 
attachment  and  sold  in  an  action  brought 
agataist  him  by  his  father  for  debt    In  1896 
W.  A.  X  Sturdlvant  executed  to  J.  S.  Sturdl- 
vant   a    deed   conveying   said    lands.     This 
was  in  the  form  of  an  absolute  conveyance, 
but  was  intended  and  agreed  to  be  only  a 
security  for  a  debt  of  ^,000  o^Ing  by  W.  A. 
X  to  said  X  S.  Sturdlvant  which  Included 
the  money  borrowed  for  use  hi  paying  for 
the  land  when  purchased  from  Reed.    The 
deed  was  never  recorded  and  has  not  been 
produced  In  this  record,  but  Its  execution 
and  contents  are  proved.     W.  A.  X  Sturdl- 
vant remained  in  possession  of  the  land  and 
X  S.  Sturdlvant  never  at  any  time  obtained 
possession.     The   defendant  Katie  X   Cook 
obtained  a  Judgment  for  debt  against  J.  B. 
Sturdlvant  and  on  April  16,  1899,  caused  an 
undivided  lialf  of  these  lands  to  be  sold  as  the 
property  of  X  B.  Sturdlvant  under  execution 
issued  upon  her  Judgment  and  bought  said 
interest  in  the  land  at  the  execution  sale. 
Mrs.  Cook  then  brought  suit  In  equity  against 
W.  A.  X  Sturdlvant  to  cancel  the  said  deed 
executed  to  him  by  J.  B.  Sturdlvant  alleging 
that  the  same  was  executed  for  the  purpose 
of  defrauding  the  creditors  of  J.  B.  Sturdl- 
vant   The  chancery  court  In  that  case  ren- 
dered a   decree   declaring  said  deed  to  be 
fraudulent  and  void  as  against  creditors,  and 
canceled   it    and   quieted   Mrs.    Cook's   title 
to  the  undivided  half  of  the  land  purchased 
at  the  execution  sale.     The  decree  was  ap- 
pealed from  and  was  affirmed  by  this  court 
on  June  25,  1904.     After  the  affirmance  of 
the  decree,   Mrs.    Cook   conveyed  an  undi- 
vided fourth  of  the  land  to  her  attorneys 
D.  B.  Sain  and  W.  V.  Tompkins  In  payment 
tot  their  services  rendered  in  the  litigation. 


Suit  was  then  brought  in  the  chancery  court 
for  partition  between  W.  A.  X  Sturdlvant 
and  appellees.  Cook,  Sain,  and  Tompkhis, 
and  the  lands  were  sold  for  partition.  The 
present  suit  was  instituted  on  March  28, 
1905,  to  enforce  the  lien  claimed  on  the  land 
by  virtue  of  the  conveyance  executed  by  W. 
A.  X  to  X  S.  Sturdlvant  for  payment  of 
said  dd>t  of  $8,000  and  interest  The  insti- 
tution of  this  suit  was  the  first  Informatloii 
Mrs.  Cook  or  her  said  grantees  received  of 
any  lien  or  other  claim  upon  the  land  by 
X  S.  Sturdlvant  or  of  the  execution  of  said 
unrecorded  conveyance  to  him  by  W.  A.  X 
Sturdlvant  The  chancellor  dismissed  the 
complaint  for  want  of  equity,  and  tlie  plain- 
tiffs  appealed  to  this  court 

Mrs.  Cook  purchased  at  her  own  executi<m 
sale,  the  amount  of  her  bid  was  credited  on 
the  Judgment,  and  therefore  she  was  not  an 
innocent  purchaser  for  value,  but  took  tlie 
title  subject  to  prior  equities  of  other  per- 
sona.   Allen    T.    Mc<xaughey,    81    Ark.    252; 
Pidcett  V.  Bank,  82  Ark.  346 ;   Hill  v.  Cool- 
idge,  33  Ark.  621;  WiUlams  v.  Mcllroy,  34 
Ark.  86.     Are  appellants,  as  heirs  of  X  S. 
Sturdlvant  barred  from  asserting  a  lien  on 
the  land?    The  deed  under  which  the  lien 
is   asserted  has  never  been  recorded,   and 
appellees  had  no  notice  of  it    J.  S.  Sturdl- 
vant testified  as  a  witness  in  the  suit  of 
Mrs.  Cook  against  W.  A.  J.  Sturdlvant  to 
cancel  the  X  B.  Sturdlvant  deed,  and  failed 
to  disclose  his  alleged  interest  in  or  lien  upon 
the  land.     A  period  of  nine  years  elapsed 
from  the  date  of  the  deed  until  the  lien  was 
asserted  under   It    and,    in   the   meantime, 
Mrs.  Cook  purchased  at  the  execution  sale, 
prosecuted  her  suit  to  successful  termination 
t^^lnst  W.  A.  X  Sturdlvant  to  cancel  the 
fraudulent  deed  executed  by  her  debtor,  J.  B. 
Sturdlvant   then    conveyed    an   interest   in 
the  land  to  her  attorneys  and  caused  the 
land  to  be  sold  for  partition.    The  deed  to  X 
S.  Sturdlvant  though  absolute  In  form,  was 
intended  to  be.  In  effect  a  mortgage,  and  ap- 
pellants are  seeking  to  enforce  it  as  such. 
The  defendants  plead  the  statute  of  limita- 
tion against  its  enforcement  and  also  plead 
the  staleness  of  the  demand.    We  need  not 
determine  whether  or  not  the  enforcement 
of  this  lien  is  barred  by  the  statute  limit- 
ing the  time  within  which  suits  to  foreclose 
mortgagee   may  be  instituted.     Act  March 
26,  1889,  Klrby's  Dig.  S|  6890,  6400.     Chief 
Justice    English   in    delivering   tlw  opinion 
of  this  court  in  Wilson  t.  Anthony,  19  Ark. 
16,  said:    "But   where  the  statute  is  not 
relied  on  as  a  defense,  or  where  there  is  no 
statute  of  limitation,  a  court  of  equity  will 
not  aid  in  enforcing  stale  demands  whore 
the  party  lias  been  guilty  of  n^llgence,  or 
has  slept  upon  his  rights.     The  chancellor 
refuses  to  interfere  after  an  unreasonable 
lapse  of  time,  from  coublderationa  of  public 
policy,  and  from  the  difficulty  of  doing  en- 
tire Justice  when  the  original  transactions 
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have  been  obscured  by  time  and  the  evidence 
may  be  lost"  In  RIngo  t.  Woodruff,  43 
Ark.  469,  the  court  said:  "Courts  of  equity 
have  never  favored  stale  claims  and  de- 
mands, but,  on  the  contrary,  from  the  com- 
mencement of  their  Jurisdiction  and  before 
the  enactment  of  any  positive  statute  by  any 
legislative  body  for  the  limitation  of  actions 
at  law,  have  Invariably  and  decidedly  dis- 
countenanced laches  and  neglect  Until  Par- 
liament fixed  the  time  In  which  action  at 
law  should  be  commenced,  they  maintained 
no  definite  period  of  limitation,  but  refused 
relief  to  those  who  slept  on  their  own  rights 
an  unreasonable  length  of  time,  and,  in 
determining  what  lapse  of  time  was  a  bar 
In  each  case,  were  governed  by  the  pecul- 
iar circumstances  of  each  case."  Again  in 
Olbsoa  V.  Herrlott,  M  Ark.  85,  17  8.  W. 
688,  29  Am.  St  Rep.  17,  this  court  quoted 
with  approval  the  language  of  Lord  Camdeu 
in  Smith  V.  Clay,  8  Brown,  Ch.  Rep.  640, 
note:  "A  court  of  equity,  which  is  never 
active  in  relief  against  conscience  or  public 
oonveniencee,  has  always  refused  its  aid  to 
stale  demands  where  the  party  has  slept 
upon  his  rights  and  acquiesced  for  a  great 
length  of  time.  Nothing  can  call  forth  this 
court  Into  activity  but  conscience,  good  faith, 
and  reasonable  diligence;  where  these  are 
wanting,  the  court  is  passive  and  does  noth- 
ing. Laches  and  neglect  are  always  discoun- 
tenanced, and  therefore,  from  the  beginning 
of  Jurisdiction,  there  was  always  a  limitation 
to  suits  in  this  court"  This  doctrine  has 
found  application  in  many  other  decisions  of 
this  court  upon  varying  facts.  Patterson  v. 
Fowler,  23  Ark.  459;  Thomas  v.  Sypert,  61 
Ark.  676,  83  S.  W.  1059;  Buck  v.  Davis,  64 
Ark.  846,  42  8.  W.  684;  Fitzgerald  v.  Walker, 
66  Ark.  148,  17  S.  W.  702.  For  an  appli- 
cation of  this  doctrine,  see  Godden  v.  Kim- 
mell,  99  n.  S.  201,  25  L.  Ed.  4S1;  Abraham  v. 
Ordway,  168  U.  S.  416,  15  Sup.  Ct  894,  89 
Lb  Ed.  1036 ;  Walet  v.  Hasklns,  68  Tex.  418, 
4  S.  W.  596,  2  Am.  St  Rep.  501;  Bausman 
V.  Kell^,  38  Minn.  197,  86  N.  W.  333.  8  Am. 
St  Rep.  661;  1  Beach,  Mod.  Eq.  Juris,  f  17. 
Mr.  Justice  Harlan  In  delivering  the' opin- 
ion of  the  Supreme  Court  of  the  United 
States  In  Abraham  v.  Ordway,  supra,  said: 
"But  it  is  now  well  settled  that,  Independently 
of  any  limitation  prescribed  for  the  guidance 
of  courts  at  law,  equity  may,  In  the  exercise 
of  Its  own  inherent  powers,  refuse  relief  where 
It  is  sought  after  undue  and  unexplained 
delay,  and  where  injustice  would  t>e  done, 
in  the  particular  case,  by  granting  the  re- 
lief asked." 

Now,  in  the  case  at  bar,  there  was  an 
unexplained  delay  of  about  nine  years  in 
asserting  the  lien.  Mrs.  Cook  had  the  land 
sold  under  execution  against  J.  B.  Sturdl- 
vant  bid  it  in,  and  her  Judgment  was  satis- 
fied by  credit  of  the  amount  bid.  She  prose- 
cuted, doubtless  at  great  expense  and  trouble, 
her    suit   against    W.    A.    J.    Sturdlvant   to 


cancel  the  deed  of  3.  B.  Sturdlvant.  and 
finally  succeeded  in  the  suit  J.  S.  Sturdl- 
vant knew  of  this  suit  and  the  particular 
controversy  Involved  therein.  He  testified 
as  a  witness  for  bis  son  and  said  not  a 
word  about  having  a  lien  on  the  land.  He 
gave  no  notice  to  Mrs.  Cook  that  her  effort 
to  recover  the  land  would  be  a  frulUess 
one,  even  if  she  won  that  suit  because  of  his 
superior  Hen,  nor  did  he  record  his  deed. 
If  he  were  alive  now,  asserting  a  lien,  we 
think  a  court  of  equity  should  turn  a  deaf 
ear  to  his  prayer  for  relief,  and  bis  heirs 
are  in  no  better  attitude. 

We  think,  for  other  reasons,  tlie  plaintiffs 
were  properly  denied  relief. 

Appellant  J.  B.  Sturdlvant  seeks  to  enforce 
a  lien  on  lands  sold  to  satisfy  a  Judgment 
against  himself.  Certainly  a  court  of  equity 
will  not  aid  him  in  depriving  Ills  Judgment 
creditor  of  the  fruits  of  a  sale  made  to 
satisfy  the  Judgment  st  least  not  without 
requiring  him  to  do  equity  by  paying  the 
Judgment 

Nor  is  W.  A.  J.  Sturdlvant  In  any  better 
attitude  to  ask  equitable  relief.  The  Hen 
which  he  seeks  to  enforce  Is  for  bis  own 
debt  to  his  father,  J.  S.  Sturdlvant  He 
created  the  Hen  by  executing  the  deed  to  his 
father,  has  iMught  the  interests  of  the  other 
heirs,  and  now  attempts  to  coUect  the  debt 
which  he  owes  himself  out  of  the  lands 
which  tiave  been  previously  adjudged  to 
Mrs.  Cook  in  the  suit  which  she  brought 
against  tilm  to  cancel  the  J.  B.  Sturdlvant 
deed.  Should  a  court  of  equity  aid  him  In 
having  his  own  debt  paid  out  of  property 
owned  by  another?  Certainly  not  Learned 
counsel  argued  that  the  adjudication  in  tta* 
former  suit  between  Mrs.  Cook  and  W.  A.  J. 
Sturdlvant  does  not  bar  the  rights  of  the  lat- 
ter acquired  by  Inheritance  from  his  father 
and  by  purchase  from  the  other  heirs.  Con- 
cede tliat  to  be  true,  yet  he  is  attempting 
to  coerce  the  payment  of  a  debt  for  which  be 
Is  primarily  liable,  out  of  land  which,  asldo 
for  this  Hen,  belongs  to  Mrs.  Cook  and  has 
been  adjudged  to  her.  The  debt  and  Hot 
being  of  his  own  creation,  the  effect  of  Iila 
Inheritance  from  bis  father  and  purchase 
from  the  other  heirs  was  merely  to  extin- 
guish them.  It  amounted  to  a  paymoit  of 
the  debt,  because  he  could  not  be  creditor 
and  debtor  at  the  same  time. 

Taking  either  view  of  the  case,  the  dian- 
cellor  was  correct  In  his  decree,  and  the 
same  Is  affirmed. 


B.  B.  SUTHERT^ND  MEDICINE  OO.  r. 

BALTIMORE. 

(Supreme  Court  of  Arkanaaai    Dee.  24,  1806.) 

Saias— AonoN  it>B  Pbiob— DxuvmiT. 

The  seller  of  fOo6a  lost  in  transit  could 
not  recover  the  price  thereof  from  the  buyer 
without  showing  the  shipment  of  advertising 
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matter,  iawelry,  et&,  wUch  mn  to  teoompan; 
gooda. 


the 


[Ed.  Note.— For  caaee  In  solot,  we  Cent  Dig. 
▼ol.  48.  Belea,  M  1038.  9e&] 

Appeal  from  Clrcalt  Court,  Jefferson  Ooon- 
ty ;  A.  B.  Grace,  Judge. 

Action  by  the  E.  H.  Bnttaerland  Medicine 
Coiupany  against  Ricbard  Baltimore.  From 
a  Judgmoit  for  defendant,  plalntlfl  sfveals. 
Affirmed. 

Crawford  &  Oautt,  for  appellant  White 
A  Altbelmer,  for  appellee. 

HIIiL,  C  J.  Appellee,  Baltlmwe,  bongfat 
of  appellant  medicine  company  a  bill  of  Its 
Coods,  and  signed  written  ordw  therefor. 
Sy>Uowlng  TarlooB  Items  of  medicines  appears 
this:  "Foil  line  of  advertlslDg  matter." 
On  face  of  the  order  was  this  also :  "Paste 
label  on  back  of  this  order."  On  the  back 
was  a  list  and  description  of  signs  and  post- 
ers and  other  articles,  sncfa  as:  "Bell  Watch 
Fobs,"  "Bell  Stick  Pins,"  "B.  M.  Bells," 
"Sgns.  P.  F.  H.,"  "Some  Tacks,"  Torloos  books, 
as  "60  Good  Eagle  Books,"  etc,  etc.  In  ex- 
planation of  these  matters,  and  certainly  the 
writings  are  not  self-explanatory,  Baltimore 
testified  that  the  watch  fobs  and  stick  pins 
were  premiums,  and,  with  the  signs  and  ad- 
vertising matter,  were  an  Inducing  cause  for 
tbe  ordw.  Some  calamity  befell  these  ai^ 
tides,  and  Baltimore  did  not  receive  the 
medicines,  nor  the  stick  piss,  nor  watch 
fobs,  nor  anything  ordered. '  The  medicine 
company  proved  that  It  accepted  tbe  order, 
and  directed  the  advertising  matter  and  the 
medicines  to  be  shipped  to  Baltimore,  and 
that  it  delivered  to  a  railroad  company  tor 
shipment  to  Baltimore  a  box  properly  direct- 
ed containing  the  medicines  ordered.  But  It 
failed  to  prove  the  shipment  of  tbe  advertis- 
ing matter;  In  fact,  the  only  Inference  to  be 
drawn  from  the  testimony  Is  that  it  was  not 
wait 

E^rldently  the  box  of  medicines  was  lost 
in  transit,  and  the  question  is  upon  whom  the 
loss  shall  falL  If  the  medicine  company 
compiled  with  Its  contract,  and  delivered  the 
goods  ordered  to  the  carrier  for  Baltimore, 
then  the  loss  Is  his ;  If  It  did  not  comply  with 
tbe  contract.  It  cannot  require  him  to  pay  for 
the  goods.  The  contract  cannot  be  considered 
several  and  binding  to  the  extent  It  was  ful- 
filled, as  In  Duffle  v.  Pratt,  76  Ark.  74,  88 
B.  W.  842.  The  advertising  matter,  if  of  any 
Importance  at  all,  from  its  very  nature, 
tMiched  the  whole  order,  and  may  have  been 
an  indndnf  cause  to  the  contract  Temple- 
ton  y.  Eq.  Mfg.  Co.  (Ark.)  96  8.  W.  188. 
Sren  If  the  evidence  that  It  was  an  Inducing 
cause  be  not  competent  and  be  disregarded, 
the  court  cannot  treat  tbe  failure  to  send 
these  premiums  and  advertising  matter  as  a 
matter  of  no  moment  to  the  purchaser.  It 
is  very  probable  that  a  country  merchant 
would  more  readily  purchase  goods  when  a 
foil  line  of  advertising  matter  of  those  goods 


was  furnished  him  to  go  with  the  goods.  In 
this  case  the  signs  and  posters  presenting 
the  virtues  and  cures  of  "Tar  Honey"  and 
"Antl  Pain,"  and  the  stick  pins  and  watch 
fobs  and  "Household  Help  Books"  as  la- 
gnlappe  for  "Eagle  Eye  Salve"  and  the  "Ton- 
ic," may  have  been,  and  doubtless  were,  impor- 
tant factors.  The  court  was  not  without 
evidence  in  finding  that  the  contract  had  not 
been  complied  with. 
Afflnned* 


CHANET   T.   SOUTHERLAND-INNES  CO. 
(Supreme  Court  of  Arkansas.    Nov.  26,  190&) 

Loos    AMD    LOOGIHO — SaUS    OF   LOOS— DiXIV- 
EBT— BSANDINO. 

Where  defendants  agreed  to  famish  and 
deliver  to  interpleader  at  its  mill,  or  snch  other 
place  as  it  might  designate,  a  certain  qaantity 
of  logs,  it  to  pay  a  certain  price  per  1,000  as 
thev  were  delivered,  and  make  certain  advances, 
and  it  advanced  money  enough  to  pay  for  all 
the  logs  in  a  raft,  and  paid  tbe  stumpage  and 
Other  legal  claims  against  the  timber,  and,  with 
their  permission,  scaled  tbe  logs  and  branded 
them  with  its  brand,  there  was  a  delivery  and 
title  vested  in  them,  so  that  plaintiCTs  sabse- 

Snent  attachment  of  them  as  the  property  of 
efendants  was  ineffectnal. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  SS,  Logs  and  Logging,  |  105.] 

Appeal  from  Circuit  Court,  Arkansas 
(Jonnty;   George  M.  Cihapllne,  Judge. 

Action  by  E.  Lt  Cbaney,  administrator, 
against  R.  Bonner  ft  Co.  The  Soutberland- 
Innes  Company  Interpleaded,  claiming  the 
logs  attached,  as  having  been  purchased 
from  defendants.  From  an  adverse  judg- 
ment, plalntlfF  appeala     Affirmed. 

The  following  Is  the  contract  between  the 
Southerland-Innes  Company,  and  R.  Bonner 
*  Co.: 

"This  agreement  made  this  17th  of  Feb- 
ruary, 1888,  between  the  S^Dutberland-Innes 
Company,  Limited,  of  Chatham,  Ontario,  and 
doing  business  at  Kenner,  Louisiana,  parties 
of  tbe  first  part,  and  Robert  Bonner,  of  Tlch- 
enor  Postoffice,  state  of  Arkansas,  party  of 
the  second  part, 

"WItnesseth:  That  In  consideration  of 
the  terms  hereinafter  mentioned,  tbe  party 
of  the  second  part  agrees  to  furnish  and  de- 
liver to  the  parties  of  the  first  part,  at  their 
mill  or  rafting  gronnds,  or  snch  other  place 
as  they  may  designate,  6,000,000  feet  of  Cot- 
tonwood logs,  on  or  before  tbe  1st  day  of  June, 
1899,  to  be  delivered  at  the  rate  of  600,000 
or  more  feet  per  month;  first  delivery  to  be 
made  not  later  than  May  6,  1898.  The  par- 
ties of  the  first  part  contract  and  agree  to 
receive  from  the  party  of  the  second  part 
tbe  said  Cottonwood  logs  when  delivered  un- 
der the  conditions  before  mentioned,  and  to 
pay  therefor  In  cash  at  the  rate  of  $4.50  per 
thousand  feet  for  same.  The  i>arty  of  the 
second  part  must  present  all  dalms  against 
said  timber,  such  as  stumpage,  labor,  pro- 
vision, etc.,  and  all  claims  whatsoever  on 
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the  timber,  to  the  jwrtles  of  the  flnt  part 
before  settlement  be  required  of  the  parties 
of  the  first  part,  or  miist  fumlBta  due  i»'oof 
that  there  are  no  snch  claims  against  said 
timber  by  producing  snch  documents  as  may 
be  required  to  establish  such  proof.  The 
said  parties  of  the  first  part  agree  to  receive 
and  scale  the  said  logs  at  once  as  soon  as 
they  are  properly  landed  at  destination  by 
the  parties  of  the  second  part  It  Is  mutu- 
ally agreed  and  understood  that  the  parties 
of  the  first  part  shall  hare  the  cation  of 
measuring  the  said  logs  before  they  are  put 
into  the  water,  provided  they  choose  to  do 
so.  Parties  of  the  first  part  agree  to  furnish 
money  to  buy  good  bodies  of  cottonwood  tim- 
ber along  Arkansas  river  and  deduct  from 
said  parties  of  the  second  part  the  money 
so  advanced  as  timber  is  delivered  at  the  es- 
timated cost  per  thousand  feet  Said  par- 
ties of  the  first  part  to  have  bill  of  sale 
of  such  timber  until  said  advances  are  re- 
paid. Said  parties  of  the  first  part  agree 
to  pay  party  of  the  second  part  40  per  cent 
of  delivery  price  when  such  logs  are  proper- 
ly rafted  and  delivered  at  the  mouth  of 
Arkansas  and  White  river." 

Appellant  asked  the  following  instructions, 
which  were  given:  "(1)  The  court  instructs 
the  Jury  that  the  burden  of  proof  is  on  the 
interpleader,  the  Southerland-Innes  Com- 
pany, Limited,  to  establish,  before  tbey  can 
recover  In  this  case,  the  fact  that  the  timber 
attached  herein  was  the  property  of  tbe  said 
Interpleader  at  tbe  time  of  the  service  of 
the  writs  of  attachment  in  this  case,  and 
it  is  Incumbent  on  the  interpleader  to  estab- 
lish this  fact  by  a  preponderance  of  the 
testimony  over  and  above  that  Introduced 
by  the  plaintiff,  E.  L.  Ghaney,  administra- 
tor. ••  •  (9)  Ton  are  Instructed  that 
unless  the  Jury  find  from  the  evidence  that 
Bonner  &  Co.,  or  one  of  tbe  members  of  the 
said  company  of  Bonner  &  Co.,  authorised 
or  permitted  the  brand  of  the  interpleader 
to  be  put  on  the  logs  in  controversy  freely 
and  voluntarily  and  for  the  purpose  of  the 
use  of  the  brand  as  an  evidence  of  title  in 
said  Interpleader,  then  yon  will  find  against 
the  interpleader." 

The  court  on  Its  own  motion,  gave  the 
following  instmctiona :  "(1)  This  is  an  ac- 
tion by  Sontherland-Innes  Company,  Um- 
ited,  as  Interpleader,  daiming  the  raft  of 
timber  attached  in  the  case  by  Chaney  et 
al.,  as  Its  timber,  and  that  at  the  time  of 
the  issuance  and  levy  of  the  writ  the  title 
to  said  timber  was  in  it  and  not  in  Bonner 
and  Tichenor.  (2)  Interpleader  claims  said 
timber  on  account  of  valuable  consideration 
paid  to  Bonner  and  Tichenor,  and  delivery 
of  same  to  It  before  said  attachment  was  Is- 
sued and  levied.  (3)  To  constitute  a  sale, 
there  must  have  been  a  valuable  considera- 
tion passed  and  a  delivery  of  tbe  timber. 
(4)  The  court  instructs  tbe  jury  that  if  tbe 
Sbntherland-Innes  Company,  Limited,  under 
their   contract  with    Bonner   and    Tichenor, 


advanced  to  them  money  to  pay  for  all  of 
the  Cottonwood  logs  in  the  raft  and  tbe  In- 
terpleader paid  the  stumpage  and  all  legal 
claims  against  said  timber,  and  the  said 
Bonner  and  Tichenor  permitted  them  to  scale 
tbe  logs  and  brand  each  of  said  logs  In  its 
brand,  then  the  same  became  the  property 
of  the  said  interpleader,  and  the  title  was 
vested  in  them  at  the  time  of  the  levy  of 
the  attachment  writ  and  you  will  find  for 
the  Interpleader." 

Jno.  F.  Park,  X.  O.  PIndall,  and  h:  M. 
Rogers,  for  appellant  H.  Coleman,  Murphy, 
Coleman  ft  Lewis,  for  appellee. 

HILL,  O.  J.  The  controlling  question  in 
this  case  is  whether  the  logs  In  caaixovenj 
had  been  delivered  to  appellee  prior  to  ttie  at- 
tachment of  appellant  The  court  gave  four 
Instructions  of  its  own  motion,  and  the  first 
and  ninth  requested  by  appellant  which  in- 
structions will  be  found  set  out  In  tbe  state- 
ment of  fact& 

Where  the  property  is  ponderous,  a  sym- 
bolical or  constructive  delivery  may  be  ac- 
cepted as  sufficient  when  snch  symbolical 
delivery  is  the  usual  delivery,  the  proper  de- 
livery, or  such  as  the  pr<^)erty  Is  capable  of, 
and  evidences  the  change  of  possenninn.  This 
question  Is  fully  discussed  by  Chief  Justice 
English  In  Puckett  v.  Reed,  81  Ark.  131, 
which  case  has  been  frequently  approved 
and  applied.  Trleber  v.  Andrews,  31  Aric 
163;  Staaui  ▼.  Harrington,  54  Ark.  305,  16 
S.  W.  836;  White  v.  McCracken,  60  Ark.  613. 
31  S.  W.  882. 

There  was  evidence  to  sustain  the  hypothe- 
ses of  those  instructions  given,  and  the  facts 
therein  supposed,  if  existent  made  a  good 
delivery  and  there  was  no  conflict  as  to  tbe 
crucial  matters  evidencing  the  delivery. 

The  Instructions  given  covered  the  law 
of  the  case  necessary  to  have  been  given  in 
order  for  the  Jury  to  have  reached  a  cor- 
rect verdict  The  refused  instructions  have 
been  carefully  examined  and  it  cannot  be 
said  that  tbe  refusal  to  give  any  «rf  them 
was  error. 

Judgment  affirmed. 


FOSTER  V.  BBIDLISB. 
(Supreme  Court  of  Arkansas.    Dec.  24,  1006.) 
L  Appbal— Disposition    of   Oausb— Bkteb- 

BAi<— Rbuandino  to  Tbiai.  CotntT. 

In  actions  involving  real  estate  the  ooort 
on  appeal  should  on  levetsal  remand  tbe  cause 
to  tbe  trial  court  in  order  that  the  titles  may 
be  cleared  up  and  supplementary  proceedings 
had  where  the  land  is  situated. 

[Va.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  B,  Appeal  and  Error,  |  44)04.] 

2.  Assistance,  Wbit  ov— Rbhkot  ni  Tbial 

COUBT. 

The  effect  of  a  decree  of  the  Supreme 
Court  reversing  a  decree  on  plalntilt  in  the  chan- 
cery court,  involving  real  property,  and  dismiss- 
ing the  complaint  without  remanding  tbe  cauM 
for    dismissal,    and    proceedings    supplemental 


Digitized  by 


Google 


Ark.) 


KENADT  T.  GILKBT. 


thereto,  ia  to  vacate  the  decree  for  po— cwion 
and  to  require  the  chancery  court,  after  pr<q;>er 
notice,  to  restore  the  property  taken  uifder  its 
erroneous  decree,  and  hence  a  writ  of  assistance 
will  not  be  snmted  by  the  Saprema  Court  to 
restore  such  pooaessiim,  the  defendants  having 
a  dear  remedy  at  law. 

Petition  tot  writ  of  aaalstance.  Fetitloa 
d«Dled. 
For  former  opinion,  see  00  S.  W.  17& 

PER  CURIAM.  Appellants  aek  the  ooort 
for  a  writ  of  assistance  to  restore  them  to 
possession  which  they  allege  was  taken  from 
tbem  under  the  decree  appealed  from. 

It  is  the  practice,  in  cases  where  real  es- 
tate is  involved,  to  remand  the  cause  on  re- 
versal to  the  trial  court,  in  order  that  tlie 
titles  may  be  cleared  and  supplementary  pro- 
ceedings had  where  the  land  is  situate.  It 
was  a  clear  oversight  in  this  case  that  the 
complaint  was  dismissed  here  Instead  of  re- 
manding the  cause  to  the  trial  court  for  it  to 
be  dismissed  there,  and  for  other  appropriate 
remedies  flowing  from  the  adjudication  that 
there  was  no  equity  in  the  complaint;  had 
the  attention  of  the  court  been  called  to  It 
during  the  term  the  Judgment  would  have 
been  modified.  This  court  cannot  convenient- 
ly take  up  these  supplemental  matters,  and 
sikould  not  do  so  except  where  necessary  in 
order  to  give  effect  to  its  Judgments.  The 
effect  of  the  reversal  is  to  vacate  the  decree 
tor  possession,  and  the  chancery  court  should, 
after  proper  notice,  make  restitution  of  what 
was  taken  under  Its  erroneous  decree;  If 
possession  was  in  fact  taken  under  it.  The 
appellants  also  have  a  clear  right  at  law  to 
r^ain  possession  taken  under  a  decree  now 
▼seated. 

Motion  for  writ  here  denied. 


KENADY  V.  OILKBT  et  al. 
(Supreme  Court  of  Arkansas.    Dec.  17,  1906.) 

1.   EXBCUTIOH— Sale— C0NPIBMATI05. 

Under  Kirby's  Dig.  {  385,  requiring  a  sale 
In  attachment  after  judgment  to  be  confirmed 
by  the  court,  an  unconfirmed  sale  of  land  under 
execution  in  an  attachment  suit  passed  no 
title  to  the  purchaser. 

SEid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  21,  Ehcecation,  |  669;    vol.  6,  Attachment, 
1651.] 

8.  Husband  and  Wife— Pbopebtt  of  Hus- 
band—Acquisition OF  Title  bt  Wife. 

Where  a  husband  left  his  wife  in  posses- 
sion of  a  homestead,  and  it  was  sold  nnder 
execution  in  attachment,  and  she  redeemed 
under  an  agreement  with  the  purchaser,  where- 
by she  applied  a  portion  of  the  rents  of  each 
year  to  the  payment  of  the  debt,  she  did  not 
thereby  acquire  title  to  the  land  against  her 
husband. 
&  Same. 

Where  a  husband  abandoned  his  wife  leav- 
ing her  in  possession  of  a  homestead,  which  was 
sold  under  execution  in  attachment  proceedings 
against  him,  and  the  wife  redeemed  by  paying 
the  debt  from  the  rents,  the  statute  of  limita- 
tions did  not  run  in  her  favor  against  tbs  has- 
band  until  she  obtained  a  divorce. 


4.  Svbbooation. 

Where  a  wife  wiu  left  In  possession  of  a 
homestead,  and  it  was  sold  under  execution  1b 
attachment  proceedings  against  the  hustwnd, 
and  she  redeemed  cmder  an  agreement  with  tbs 
purdiaser  by  which  a  portion  of  each  year's 
rent  of  the  land  was  applied  to  the  payment  of 
the  debt,  the  rent  so  applied  did  not  belong  te 
her,  and  neither  she  nor  those  claiming  under 
her  were  entitled  to  be  subrogated  to  the  rights 
of  the  creditor. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  44,  Subrogation,  {{  104,  105.] 

6.  Lost  InsnxTiCBifTS  —  Deeds  —  EzKcunoR 
— EviDXRCB— Wbioht  and  Sottficienoy. 
Where  a  surviving  husband  claimed  that 

his  wife  had  executed  and  delivered  to  him  a 

deed  to  her  lands,  it  e8i>ecially  devolved  on  him 

to  prove  all  the  facts  by  clear  and  satisfactory 

evidence. 
[Ed.  Note.— For  cases  in  poinL  see  Cent  Dig. 

vol.  83,  Lost  Instruments,  {  54.] 

6.  Same. 

E}vldence  examined,  and  held  insufficient  to 

sustain  the  claim  of  a  surviving  husband  that 

his  wife  had  executed  to  him  a  deed  to  her 

lands. 

Appeal  from  Perry  Chancery  Court;  Jere- 
miah O.  Wallace,  Chancellor. 

Actions  by  M.  W.  Gilkey  and  J.  0.  Hark- 
nesB  and  others  against  W.  H.  Kenady.  Tlie 
actions  were  consolidated  and  transferred 
to  the  chancery  court,  and  from  tlie  decree 
said  Kenady  and  J.  C.  Harkness  and  others 
appeal.  Affirmed  In  part,  and  reversed  in 
part,  with  directions  for  decree. 

Campbell  &  Stevenson,  for  appellants. 
Jno.  M.  Parker,  Sellers  &  Sellers,  and  J.  I. 
Hill,  for  appellee. 

McCULLOCH,  J.  This  suit  involves  a 
trl  partite  controversy  over  the  title  to  cer- 
tain lands  in  Perry  county.  Ark. 

Appellee  M.  W.  Gllk^  was  formerly  a 
resident  of  Perry  county,  and  acquired  title 
to  the  N.  B.  %  of  8.  W.  %  and  N.  W.  %  of 

5.  B.  %,  section  86  1  21.  80  acres,  which 
we  may  hereafter  refer  to  as  the  "Gilkpy 
Tract"  About  the  year  18S0,  while  in  pos- 
session of  the  land  as  a  homestead,  he  left 
the  country,  and  left  his  wife  In  possession 
of  the  land;  and  she  procured  a  divorce  from 
him  about  1899,  Intermarried  with  appellant. 
W.  H.  Kenady,  oa  September  2,  1902,  and 
died  childless  in  June,  1908.  On  May  9, 
1891,  the  Ollkey  land  was  sold  under  special 
execution  on  an  attachment  against  Oiikey 
to  one  Z.  J.  Pierce  who,  on  October  22, 
1891,  entered  into  tlie  following  contract 
with  Mrs.  Ollkey  concerning  the  same: 
"This  agreement  altered  into  this  22nd  day 
of  October,  1891,  by  and  I)etween  Z.  3. 
Pierce  and  Mrs.  A.  M.  Ollkey,  wltnesseth: 
That,  whereas,  the  said  Z.  J.  Pierce  holds  a 
certificate  of  purchase,  at  sheriff's  sale  to 
what  is  known  as  the  'M.  W.  Oiikey  Farm' 
in  Perry  county,  Arkansas,  now  In  possessicn 
of  the  said  A.  M.  Gilkey,  now  in  coasidera- 
tion  of  the  receipt  of  one  half  of  the  rent 
of  said  farm  until  the  sum  of  $2!^6  has  be  n 
collected  by  him  without  inter(>st,  the  said 
Z.  J.  Pierce  agrees  when  said  sum  has  bceu 
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received  by  him  to  execute  to  tbe  said  Annie 
M.  Ollkey  a  quitclaim  deed  to  said  fann. 
It  is  farther  agreed  tliat  tbe  division  of  the 
rent,  aa  atxtTe  stated,  la  to  commence  with 
the  year  1891,  and  to  contlnne  nntll  tbe  said 
■urn  of  9226  haa  been  paid  to  Z.  J.  Pierce 
aa  alwTe  stated,  and  no  further  proceeding 
taken  under  said  certiflcate  of  purchase  un- 
less this  agreement  is  brolcen  by  said  A.  H. 
Gllkey."  On  January  19,  18G7,  Pierce  ex- 
ecuted to  Mrs.  Gilkay  a  deed,  purporting  to 
convey  the  land  to  her.  Mrs.  Oilkey  owned 
another  tract,  containing  80  acres  which  Is 
Imown  aa  the  "Bates  Tract"  After  the  inter- 
marriage of  Mrs.  Gilkey  with  appellant,  and 
her  death,  Qllkey  commenced  an  action  at 
law  against  appellant  to  recover  possession 
•f  tbs  Oilkey  tract;  and  J.  C.  Harkness  and 
other  collateral  heirs  of  appellant's  wife 
commenced  a  similar  action  against  him  to 
recover  the  Bates  tract  Appellant  filed 
his  answer  in  each  case,  claiming  title  to 
all  of  aald  ianda  under  a  dead  of  convey- 
ance alleged  to  have  been  executed  to  him 
by  his  wife  Annie  M.  (Gilkey)  on  September 
4,  1902,  which  said  deed,  he  alleged,  had 
be«a  lost  or  destroyed,  and  had  not  been 
recorded.  In  his  answer  In  the  Gilkey  case, 
he  also  i^eaded  that  he  and  his  grantor  had 
been  in  actual,  adverse  possession  of  the 
land  more  than  seven  years  next  before  the 
commencement  of  the  action.  By  consent  of 
all  parties  the  two  actions  were  conaoUdated 
and  transferred  to  the  chancery  court  Ap- 
pellant then  filed  an  amendment  to  his  an- 
swer, making  It  a  cross-complaint,  asking 
that  the  alleged  deed  executed  to  him  by 
his  wife  be  reformed,  so  as  to  correct  the 
imperfect  description  therein  of  the  land 
conveyed.  The  court  rendered  a  final  decree 
In  favor  of  Gilkey  for  the  Gilkey  tract  and 
in  favor  of  appellant  for  the  Bates  tract 
Kenady  and  the  plaintiffs  in  the  Harkneas 
suit  appealed  to  this  court 

We  are  of  the  opinion  that  the  decree  was 
correct  in  awarding  the  Oilkey  tract  to  ap- 
pellee Oilkey.  In  the  first  place,  no  title 
passed  to  Pierce  under  the  attachment  sale, 
for  the  reason  that  the  sale  was  never  con- 
firmed by  the  court  which  ordered  it  in  the 
action  against  Gilkey.  The  Judgment  was 
rendered  upon  constructive  service,  an  order 
of  attachment  "was  levied  on  the  land,  and 
ttie  court  ordered  it  sold  to  satisfy  the  debt, 
as  provided  by  statute.  The  sale  was  made 
subject  to  confirmation,  and  title  did  not 
pass  until  the  sale  was  confirmed  by  the 
court  Klrby's  Dig.  g  886;  Freeman  v.  Wat- 
kins,  32  Ai^.  446,  13  S.  W.  79.  In  the  next 
place,  the  right  of  redemption  existed  for  a 
period  of  one  year  after  the  sale.  Beard  v. 
Wilson,  62  Ark.  290,  12  8.  W.  667.  No  deed 
was  ever  executed  pursuant  to  the  sale. 
The  contract  between  Pierce  and  Mrs.  Gil- 
key was  entered  Into  within  that  period, 
and  was  In  efTect  only  an  agreement  for  re- 
demption.   Tba  redemptI<Hi  money  was  paid 


out  of  the  rents  and  profits  of  tbe  land  and 
Mrs.  Gilkey  could  not,  by  tbat  means,  at 
quire  title  to  the  land  ags-Inst  her  husband. 
It  was  her  husband's  homestead,  and  (be 
remained  In  possession,  wblch  sdie  had  tbe 
legal  rij^t  to  do,  and  used  tbe  rente  and  pnrf- 
Ito  in  removing  the  Incnmbrancfc  Nor  dM 
the  statute  of  limitation  mn  In  her  favor, 
at  least,  until  she  obtained  a  divorce,  Un- 
til then,  h»  husband  bad  no  cause  of  action 
for  recovery  of  the  land. 

Coonsd  for  appellant  contend  that  he 
should  at  least  bfe  subrogated  to  tbe  Ilea  ot 
the  Judgment  creditor  on  tbe  land.  Tbey 
assert  this  right  under  tbe  doctrine  Uld 
down  in  Bpurlock  v.  Spnrlock  (Ark.)  00  S. 
W.  T58.  In  that  case  tbe  right  of  subroga- 
tion was  given  because  tbe  earnings  of  tba 
wife  were  used  in  discharge  of  a  mortgafe 
Hen  created  by  the  husband  on  the  home- 
stead. That  doctrine  has  no  application  here 
because  the  money  used  In  removing  the  in- 
cnmbrance  arose  not  from  tbe  earnings  »t 
the  wife,  or  from  her  separate  estate,  bat 
from  the  rente  and  profito  of  tbe  homestead. 
As  to  the  Bates  tract  we  tbink  that  tbe 
chancellor  reached  tbe  wrong  oondnsion 
from  the  evidence.  The  testimony  Is,  in  our 
opinion.  Insufficient  to  justify  a  finding  tbat 
a  deed  was  executed  and  delivered  to  ap- 
pellant Kenady  by  his  wife.  He  alleged  that 
his  wife  did  execute  and  deliver  such  a  deed 
to  him,  and  that  it  had  been  destroyed.  It 
devolved  upon  him  to  prove  all  these  facts 
by  clear  and  satisfactory  evidence.  Nunn 
V.  Lynch,  73  Ark.  20,  83  S.  W.  316;  Elyton 
V.  Denny,  106  Ala.  663,  18  South.  661. 

The  relationship  between  the  parties  to  tb* 
deed,  that  of  husband  and  wife,  and  the 
death  of  tbe  grantor  call  with  special  force 
for  the  application  of  that  rule,  for  sncb 
conveyances  are  viewed  with  some  suspicion. 
The  only  testimony  in  the  case  of  a  deliver? 
of  the  deed  is  that  of  Kenady  himself;  and, 
if  his  testimony  was  competent  for  that  pur- 
pose (which  we  need  not  decide).  It  is  far 
from  satisfactory.  He  testified  that  when 
he  obtained  his  license  to  many  Mrs.  Gilkey 
he  also  t«ocured  a  blank  form  of  deed  tor 
her  to  convey  the  land  to  him.  and  tbat 
she  executed  and  delivered  the  deed  two  days 
later.  Yet  it  is  shown  by  the  testimony  of 
another  wltoess  who  Is  entirely  dislnterestf  d 
that  a  month  later  both  of  them  went  to  an 
attorney  and  procured  the  pr^aratiim  of 
another  deed  for  the  same  land  which  abt 
never  executed,  and  the  same  was  found  un- 
executed after  her  death.  The  attorney  tes- 
tified that  Mrs.  Kenady  stated  to  him  in  the 
presence  of  Kenady  that  the  deed  claimed 
to  have  been  previously  executed  (and  whlcb 
he  says  then  lacked  the  signature  either  of 
the  grantor  or  the  officer  before  whom  It  was 
to  be  acknowledged)  was  not  BatlsfactoiTi 
and  that  she  wanted  to  reserve  the  timber 
on  tbe  land.  He  testified,  also,  that  Hn, 
Kenady  said  to  her  husband  after  the  deed 
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had  been  prepared  and  banded  to  them;  1 
am  going  to  keep  these  pepen"  (referring  to 
the  prerlonaly  prepared  deed,  and  the  one 
joBt  handed  to  them),  and  that  he  replied, 
*^es,  that  la  onr  agreement.''  Now  this  oe- 
enrred  after  Kenady  claima  that  the  deed 
had  bean  dcIlTered  to  him,  and  Is  lucon- 
■istent  with  a  prevlons  consummated  convey- 
ance of  the  land.  This  testimony  shows 
clearly  that  at  that  time  neither  of  tlie  par- 
tlea  miderstood  that  the  title  to  the  land 
liad  been  vested  in  Kenady.  He  does  not 
claim  that  a  delivery  of  the  deed  was  made 
to  him  after  that  time.  He  daims  that  the 
deed,  after  delivery,  was  kept  in  a  wardrolM 
to  which  he  and  his  wife  both  had  access, 
and  remained  there  until  the  death  of  his 
wife.  No  one  ever  saw  it  after  the  death 
of  Mrs.  Kenady,  and  its  disappearance  la 
not  accounted  for  except  by  a  surmise  of 
Kenady,  unsupported  by  evidence  that  It 
was  abstracted  frtHn  the  wardrobe  by  one 
of  the  collateral  heirs  and  destroyed.  Mrs. 
Kenady  died  In  possession  of  the  land,  and 
the  testimony  is  far  too  unsatisfactory  to 
justify  us  In  declaring  that  the  title  had 
been  divested  nnder  a  lost  unrecorded  deed. 
That  i>art  of  the  decree  in  favor  of  ap- 
pellee M.  W.  Qilkey,  for  the  land  known  as 
the  "Gllkey  Tract"  Is  therefore  affirmed; 
and  that  part  of  it  in  favor  of  W.  H.  Kenady 
for  the  Bates  tract  Is  reversed  and  remanded, 
with  directions  to  enter  a  decree  for  that 
tract  in  favor  of  the  collateral  helrg  of  Mrs. 
Kenady. 


OREBIGBNT  HOTEL  00.  t.  BRABLBT  et  al. 
(Snpreme  Court  of  Arkansas.    Dec.  24,  1906.) 

1.  MUNICIFAI.    COBPOBATIOnS   —   PUBLIO    IK- 
FBOVniKNTB— CONTBACTB. 

Under  Mansfield's  Dig.  I  882,  providing 
that,  where  there  is  one  or  more  improvement 
districts  in  a  city  for  tlie  same  general  pnr- 
poae,  the  boards  of  the  different  districts  may 
combine  to  as  to  form  one  traard  so  as  to 
make  the  whole  improvement  uniform,  but  that 
BO  money  raised  by  assessment  in  one  district 
•tiall  Im  expended  m  another  district,  it  ia  es- 
sential that  the  improvements  and  costs  in 
each  district  t>e  kept  separate  from  the  other 
districts,  and  that  separate  contracta  for  the 
work  in  each  district  be  entered  into,  thoogh 
it  is  not  necessary  tliat  there  Iw  separate  in- 
struments or  forms  of  contract. 

2.  Samc—Asssssuektb— Revision  of  Assesb- 
MBRT  BT  Court— BWiDKRCB— Sufficiency. 

Ob  an  issue  In  a  suit  to  revise  an  assess- 
ment for  a  municipal  Improvement  as  to  wheth- 
er eontracta  for  improvements  In  different  im- 
provement districts  were  let  upon  separate 
estimates  as  to  each  district,  evidence  consider- 
ed, and  held  sufficient  to  show  that  the  estimates 
were  so  made. 
8.  8Ain— Rklikf. 

Mansfield's  Dig.  {  832,  provides  that,  where 
there  is  one  or  more  imorovement  districts  in 
a  city  for  the  same  general  purimse,  the  l>oards 
of  diiFereat  districts  may  combine  so  as  to  form 
one  board,  bnt  that  no  money  raised  by  assess- 
ment in  one  distrln  sliall  be  expended  in  an- 
other district.  Held  that,  though  a  consolidat- 
ed board  by  fraud  or  negligence  imposed  an  un- 


just burden  upon  one  district  by  a  contract  for 
an  excessive  cost  of  the  improvement,  such  ois. 
trict  could  not  be  compelled,  in  aa  action  by 
the  taxpayers  of  another  district,  to  make  any 
payment  to  nich  district  for  the  purpose  of 
•qnaUaatlon. 

Appeal  from  Carroll  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Suit  by  one  Bradl^  and  others  against  the 
board  of  Improvements  of  a  certain  improve- 
ment district  of  the  city  of  Ehireka  Springs, 
in  which  the  Oescent  Hotel  Company  inter- 
vene as  a  defendant  From  a  decree  in  favor 
of  complainants,  all  parties  appeal.  Revers- 
ed and  remanded,  with  directions  to  dismiss 
the  bill. 

The  city  council  of  the  city  of  Eureka 
Springs,  by  an  ordinance  passed  Septemtier 
6,  18S9,  created  and  laid  out  an  improvement 
district,  known  as  "Water  District  No.  3."  for 
the  purpose  of  constructing  a  system  of  wa- 
terworks for  the  territory  embraced  in  said 
district  and,  at  the  same  time,  also  created 
out  of  contiguous  territory  another  district 
knovm  as  "Water  District  No.  4,"  for  the 
purpose  of  constructing  waterworks  In  that 
territory.  Afterwards  the  city  council  creat- 
ed another  Improvement  district  known  as 
"Water  District  No.  5,"  covering  the  entire 
city  of  Eureka  Springs  except  the  territory 
embraced  In  the  other  two  districts,  for  the 
purpose  of  constructing  waterworks  for  that 
territory.  A  board  of  Improvement  was  duly 
appointed  by  the  city  council  for  the  respec- 
tive districts,  plans  for  said  Improvement 
were  formed,  and  estimates  of  the  cost  thereof 
duly  made.  By  proper  ordinances  of  the  city 
council  the  cost. of  said  improvements  was 
levied  upon  the  real  property  hi  the  respec- 
tive distrlcte  and  assessments  were  duly  lev- 
led  on  the  property  in  accordance  with  the 
statute.  It  being  found  that  all  of  said  dis- 
trlcte had  been  formed  for  the  same  general 
purpose,  the  several  boards  of  Improvement 
of  the  distrlcte  were  combined  so  as  to  form 
only  one  board  for  the  whole  territory  to  be 
improved,  in  order  that  the  improvement 
might  be  uniform.  Thereafter,  on  May  10, 
1894,  the  combined  l>oard  of  Improvement  en- 
tered into  a  contract  with  one  Brownell  for 
the  construction  of  the  waterworks  In  the  ter- 
ritory, at  a  cost  of  $75,600,  to  be  paid  for, 
$10,000  In  cash,  and  the  balance  in  lionds  of 
the  distrlcte,  in  accordance  with  the  plans 
and  specifications.  The  work  was  completed 
by  Brownell,  and  the  board  of  Improvement 
paid  him  In  cash  the  sum  of  $10,000  ($7,600 
out  Of  the  funds  of  district  No.  8,  $2,400  out 
of  funds  of  district  No.  4),  and  Issued  to  him 
bonds  of  said  distrlcte  aggregating  $6,^.600, 
divided  as  follows  between  the  several  dls- 
tricte:  $26,200,  district  No.  8;  $6,000,  dis- 
trict No.  4;  and  $84,400,  district  No.  6.  On 
Deceml>er  28,  1908,  appellees,  who  are  cltt- 
sens  and  owners  of  real  property  In  water 
district  No.  8,  Instituted  this  suit  In  equity 
against  the  board  of  Improvement  of  said  dis- 
trlcte to  compel  them  to  readjust  the  liabll- 
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Ity  of  the  several  districts  for  the  cost  of 
said  Improvement  and  charge  district  No.  4 
with  tbe  snm  of  $6,200.26  of  the  bonded  debt 
of  district  No.  a 

.  The  complaint,  after  setting  forth  tbe  facts 
hereinbefore  stated,  contained  the  following 
allegations: 

"That  the  said  Brownell  completed  and  per- 
formed said  contract,  and  the  said  water- 
worlcs  system  was  accepted  by  said  commis- 
sioners, and  in  payment  thereof  said  commis- 
sioners paid  the  said  Brownell  out  of  the 
funds  of  said  water  Improvement  districts, 
as  follows,  to  wit:  District  No.  3,  $7,800  In 
cash,  hi  bonds,  $25,200;  district  No.  4,  $2,- 
400  in  cash.  In  bonds  $6,000;  district  No.  5, 
in  bonds  $34,400;  making  in  all  the  sum  of 
$75,600,  of  which  amounts,  as  will  be  seen, 
said  districts  3  and  4  paid  in  cash  and  bonds 
the  sum  of  $41,200  on  said  contract  to  said 
Brownell. 

"Plaintiffs  say  that.  In  making  said  appor- 
tionments of  the  amounts  paid  by  said  dis- 
tricts on  said  contract,  said  original  commis- 
sioners did  fraudulently,  arbitrarily,  and 
without  Just  reason,  or  by  mistake  or  over- 
sight, prorate  the  payment  of  tbe  cost  of 
said  waterworks  system  as  follows,  to  wit: 
District  No.  8,  $32,800;  district  No.  4,  $8,400; 
and  district  No.  5,  $84,400. 

"Plaintilfs  state  that  said  apportionment,  so 
fraudulently  and  arbitrarily  made,  was,  as 
to  district  No.  3,  unjust  and  disproportion- 
ate as  to  the  actual  cost  of  the  improvements 
In  said  district,  and  the  same  Is  unjust  and 
disproportionate  as  to  the  relative  cost  of 
said  Improvements  made  in  said  districts  3 
and  4  according  to  the  assessed  valuation  of 
the  real  property  in  said  districts. 

"Plaintiffs  say  that,  from  careful  estimate 
made,  taking  as  a  basis  the  amount  as  a 
whole  paid  tjy  said  districts  3  and  4,  for  the 
improvements  made  in  said  districts,  to  wit, 
the  sum  of  $41,200,  the  same  should  have 
been  apportioned,  as  follows:  In  district  No. 
3  should  only  have  paid  the  sum  of  $26,680.- 
06,  or  thereabouts.  Instead  of  $32300  actually 
paid,  which  amount,  $26,500.06,  includes  an 
amount  of  $1,963.26,  paid  for  the  laying  and 
building  of  about  984  feet  of  eight-inch  pipe, 
laid  from  the  stand  pipe  to  the  end  of  White 
street,  part  of  which  pipe  is  outside  of  said 
district,  which  Is  need  simply  as  a  feeder  for 
the  systems  la  said  two  districts.  In  district 
Na  4,  the  cost  of  the  improvnnents  should 
have  been  for  the  actual  improvements  made 
In  said  district,  on  the  basis  atx>ve  mentioned, 
the  sum  of  $14,609.96,  instead  of  the  sum  of 
$8,400  paid  in  cash  and  in  bonds;  leaving  a 
deficit  due  by  district  No.  4,  on  the  above 
basis,  to  district  No.  3,  of  about  $6,209.94 
with  6  per  cent  Interest  from  date  of  the 
bond  issue — ^that  Is,  Oie  amount  of  bonds  that 
should  have  been  Issued  by  district  No.  3, 
according  to  the  basis  above  mentioned,  after 
deducting  the  cash  payment  of  $7,600  made, 
was  only  the  snm  of  $18,990.06,  instead  of 
$25,200  OS  was  Issued,  and  the  amount  of  I 


bonds  that  should  have  been  issued  by  dis- 
trict Na  4,  should  have  been  the  sum  of 
$12,209.94.  Instead  of  $6,000  as  was  Issued; 
that  Is,  admitting  that  the  cash  payments 
made  were  proper,  which  plaintiffs  claim  was- 
tar  in  excess  (of)  district  No.  8,  as  to  Its  pro- 
portionate share;  and  far  too  low  In  district 
No.  4,  as  to  Its  proportionate  share. 

"PlabiUffs  state  that  the  Inequitable  dis- 
tribution of  tbe  cost  of  the  water  system  be- 
tween said  district  is  made  plain  and  appar- 
ent by  the  fact  that  district  No.  4  has  paid 
out  Its  indebtedness  in  8  years,  with  a  sur- 
plus of  $600  in  cash  to  its  credit;  while  dis- 
trict No.  3,  was  bonded  for  16  yean^  and  lo- 
an amount  far  in  excess  of  its  known  resour- 
ces, and  far  In  excess  of  its. Just  proportion- 
ment,  and  its  ability  to  pay. 

"Plaintiffs  say  that  the  maturing  sooonnts 
or  bonds  of  said  district  No.  3  were  so  placed 
or  made  that  the  later  payments  of  said 
bonds  are  far  in  excess  of  Its  annual  resour- 
ces, and  it  will  be  an  utter  physical  and  fi- 
nancial lmix>8BlblIlty  for  It  to  meet  Its  in- 
debtedness as  matters  stand  now,  unless  tbe 
aid  sought  herein  Is  granted,  and  is  unjust  to 
these  plaintiffs  and  the  other  taxpayers  In 
said  district 

"Plaintiffs  say  that  district  Na  3  is  now 
insolvent,  and  will  be  unable  to  meet  its  obli- 
gations and  maturing  bonds  as  the  same  be- 
come due ;  that  the  apportionment  of  the  cost 
of  the  improvements  made  in  said  districts 
3  and  4  was,  and  Is,  a  fraud,  and  is  unjust 
and  inequitable  as  to  these  plaintiffs  and 
other  taxpayers  of  said  district;  and  that 
the  same  was  fraudulently  and  arbitrarily 
made,  without  regard  to  the  rights  of  the 
taxpayers  of  said  district  No.  8. 

"Plaintiffs  say  that,  in  Justice  and  equity, 
said  district  No.  4,  ought  to  pay  at  least  the 
snm  of  $6,220.65,  with  Interest  at  6  per  cent, 
per  annum  from  date  of  bond  issue  of  the 
said  indebtedness  of  said  district  No.  8,  so  as 
to  help  and  enable  said  district  No,  8,  to  meet 
Its  maturing  l>onds  and  hidebtedness,  which 
amount  plaintiffs  say  should  baive  been  char- 
ged to  said  district  No.  4,  and  its  bonds  issued 
for  that  amount,  instead  of  the  same  having 
been  issued  by  district  No.  3. 

"Plaintiffs  say  that  to  not  compel  tbe  pay- 
ment of  said  sum  by  said  district  Na  4  will 
cause  these  plaintiffs  and  the  other  taxpay- 
ers in  said  district  No.  3  great  and  Irreparable 
Injury  by  causing  said  district  to  become 
greatly  and  hopelessly  in  debt  and  absolute- 
ly bankrupt  and  will  work  great  injury  and 
loss  to  the  bondholders  of  said  district" 

The  prayer  of  tbe  complaint  is  as  follows: 
"Wheref<»e,  the  pronlses  being  considered, 
plaintiffs  on  behalf  of  themselves,  and  on 
behalf  of  the  other  taxpayers  of  said  district, 
pray  that  the  defoidonts,  as  a  board  of  water 
commissioners  in  and  for  Improvement  dis- 
tricts 3,  4,  and  6  as  consolidated,  be  compelled 
to  answer  herein  and  to  show  cause,  if  any, 
why  this  court  should  not  upon  final  hearing 
of  this  cause,  render  its  Judgment  and  an 
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order  of  this  court  oompelllng  the  defend- 
ants, as  commlaalonen  of  said  water  district* 
S,  4,  and  6,  aa  consolidated,  and  their  snc- 
cesaors  In  office,  to  readjust  tlie  liability  of 
the  payment  of  at  least  (6,220.66,  of  the  bond- 
«d  indebtedness  of  said  district  No.  S,  and 
make  same  a  charge  against  said  district  Na 
4,  with  interest  at  the  rata  of  6  per  cent 
per  annum  from  date  of  bond  issue,  and  that 
the  said  amount  be  paid  out  of  the  funds  of 
said  district  No.  4,  and  that  said  commiaslcm- 
ers  be  required  to  omtlnae  to  collect  said 
improvement  district  taxes  in  said  district 
No.  4  until  said  amount  with  interest  is  paid, 
as  is  provided  by  the  ordinances  of  the  city 
of  Eurtica  Springs,  and  for  all  other  orders 
in  the  premises  to  which  plaintifFs  are  in 
equity  and  justice  entitled,  and  for  all  proper 
and  necessary  relief,  and  that  they  have  Judg- 
ment A>r  their  costs."  The  Crescent  Hotel 
Company,  a  corporation  owning  real  prc^ 
erty  in  district  No.  4  was  allowed  to  inter- 
Tene  as  a  defendant  and  it  filed  an  answer 
to  the  complaint,  denying  that  there  had 
been  any  fraud  or  mistake  in  apportioning 
the  cost  of  Improvement  among  the  several 
districts,  and  alleging  that  the  board  of  im- 
provement, in  letting  the  contract  for  the 
work  to  Brownell,  acted  for  each  district 
separately,  and  that  the  contract  was  entered 
Into,  and  the  improvement  made  and  paid  for 
In  money  and  bonds  upon  separate  estimates 
for  each  district  so  that  no  district  became 
responsible  for,  or  paid  for,  any  work  done 
outside  of  Its  own  territory. 

It  Is  conceded  that  the  apportionment  of 
cost  of  improvement  to  district  No.  6  is  cor^ 
rect,  and  the  aggregate  amount,  $41,200,  ap- 
portioned to  the  other  two  districts,  No.  3 
and  No.  4,  Is  correct.  The  court,  in  its  final 
decree,  found  "that  said  apportionment  had 
been  arbitrarily  made  by  said  Brownell,  and 
that  same  was  not  in  accord  with  the  esti- 
mates as  had  bem  prerloualy  made  by  the 
board  to  the  city  council  upon  which  esti- 
mates the  council  passed  the  ordinance  levy- 
ing the  tax  in  said  districts  for  payment  of 
the  Improvements  therein ;  that,  according  to 
said  estimates,  district  No.  3  should  have  paid 
the  sum  of  |27,4G6.07  of  said  $41,200,  and  dis- 
trict No.  4  should  have  paid  the  sum  of  $13,- 
733.33  of  said  $41,200;  that  the  board  erred 
and  made  a  mistake  In  apportioning  said 
costs  as  had  been  arbitrarily  made  by  said 
Brownell  to  each  of  said  districts,  to  wit,  the 
sum  of  $32,800  to  district  No.  3,  and  the  sum 
of  $8,400  to  district  No.  4,  and  that  the  same 
was  unjust  and  inequitable  as  to  said  dis- 
trict No.  8.  The  court  also  finds  that  dis- 
trict No.  4  was  entitled  to  a  credit  of  $8,- 
400  already  paid  by  it  on  said  bond  issue, 
and  that  it  was  entitled  to  a  further  credit 
of  the  sum  of  $1,679  amount  paid  by  it  for  a 
pipe  line  previously  laid  in  said  districts 
priw  to  the  contract  with  Brownell  which 
was  Incorporated  and  used  in  constructing 
said  system,  leaving  a  balance  due  said  dis- 
trict No.  8  the  ram  of  $3,664.83,  with  interest 


frmn  date  of  thia  decree  at  the  rate  of  6 
per  cent  per  annum." 

The  court  thereupon  decreed  that  water 
district  No.  4  pay  to  water  district  No.  8 
said  sum  of  $8,664.33,  with  interest  afore- 
said from  date  of  decree." 

Both  parties  appealed  to  this  court 

G.  J.  Crump,  for  ^ppeUnnt  James  &  Ful- 
ler, for  appellee. 

McCniiLOCH,  3.  (after  stating  the  facts). 
The  determination  of  this  case  turns  mainly 
upon  the  question  of  fact  whether  the  contract 
for  the  construction  of  the  Improvement  ap- 
portioned the  cost  thereof  to  each  district  sep- 
arately, or  whether  the  board  of  Improvement 
contracted  for  the  work  as  a  whole,  and,  after 
Its  completion,  undertook  to  apportion  the 
cost  to  the  several  districts.  The  prepon- 
derance of  the  evidence  seems  to  sustain  the 
contention  of  appellees  that  the  apportion- 
ment of  cost  made  by  the  board  of  improve- 
ment was  more  favorable  to  district  No.  4 
than  the  facts  warranted  (though  this  is  not 
altogether  clear  for  the  reason  that  the  cost 
of  the  Improvement  under  the  contract  with 
Brownell  was  less  than  the  original  esti- 
mates prepared  under  direction  of  the  board 
and  submitted  to  the  city  council  when  the 
assessments  on  property  were  levied),  and, 
if  this  was  erroneously  done  by  the  board  aft- 
er the  letting  of  the  contract  and  the  com- 
pletion of  the  work,  we  cannot  say  that  the 
taxpayers  of  district  No.  8  would  be  without 
remedy  for  correction  of  the  mistake.  On 
the  other  hand.  If  the  board  made  a  contract 
fbr  construction  of  the  improvement  appor- 
tioning the  cost  thereof  separately  to  each 
district  for  the  amoxmt  of  work  done  In  each, 
as  It  was  their  legal  duty  to  do,  then  one  of 
the  districts  cannot  be  made  to  share  an  un- 
just burdm  Imposed  upon  another  district  by 
a  harsh  contract  entered  into  either  through 
fraud  or  mistake  of  the  board  of  improve- 
ment The  spirit  of  the  Constitution  as  well 
as  the  express  letter  of  the  statute,  forbids 
that  "money  raised  by  assessment  in  one  dis- 
trict shall  be  expended  in  another  district" 
or  that  improvements  contracted  for  in  one 
district  shall  be  paid  for  with  money  raised 
by  assessments  in  another.  The  contract  en- 
tered into  by  the  board  of  Improvement  must 
be  looked  to  In  ascertaining  whether  or  not 
the  money  about  to  be  expended  Is  for  Im- 
provements made  in  the  district  and,  if  the 
iKiard  have  wrongfully,  by  fraud  or  culpable 
negligence,  imposed  an  unjust  burden  upon 
the  district  by  a  contract  for  excessive  cost 
of  the  Improvement  the  remedy  Is  against 
them  and  not  against  the  taxpayers  of  an- 
other district  who  have  been  fortunate  in 
securing  a  more  favorable  contract  for  the 
construction  of  improvements  in  their  dis- 
trict Learned  counsel  for  appellees  have 
brought  to  our  attention  numerous  authori- 
ties, Including  many  decisions  of  this  court 
to  the  effect  that  a  citizen  and  taxpayer 
should  find  ready  relief  against  unlawful  and 
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oppresslTe  taxation,  but  none  of  them  would 
sustain  a  contention  that  the  taxpayers  of  one 
locality  can  be  called  npon  to  share  the  bur- 
den of  oppresslye  taxation  In  another,  nor 
that  one  Improvement  district  which  has  se- 
cnred  a  faTorable  contract  for  the  constmc- 
tion  of  Its  tmproTement  can  be  reqnlred  to 
share  the  bnrdois  of  Its  less  fortunate  neigh- 
bor, even  though  both  districts  should  be 
controlled  by  the  same  board,  and  the  con- 
tracts were  made  In  the  same  way,  at  the 
same  time,  and  with  the  same  contractor. 
The  statute  In  force  at  the  time  of  organiza- 
tion of  these  districts,  proTided:  "Where 
there  is  one  or  more  districts  In  the  dty  for- 
the  same  general  purpose,  the  same  member 
may  be  on  two  or  more  boards,  or  the  boards 
of  different  districts  may  combine  so  as  to 
form  only  one  board  for  the  whole  territory 
to  be  thus  Improved  so  as  to  make  the  whole 
Improvement  uniform;  but  no  money  raised 
by  assessment  In  one  district  shall  be  ex- 
pended In  another  district"  Mans.  Dig.  | 
832.  Under  this  statute  the  separate  Identi- 
ty of  each  district  was  Intended  to  be  pre- 
served so  that  "no  money  raised  by  assess- 
ment In  one  district  shall  be  expended  in  an- 
other district,"  and,  in  order  to  accomplish 
the  same  end.  It  was  essential  that  separate 
contracts  for  the  work  in  each  district  should 
be  entered  Into.  Not  necessarily  separate  in- 
struments or  forms  of  contract,  but  contracts 
whereby  the  Improvement  and  cost  thereof  In 
each  district  could  be  separated.  Uniformity 
In  the  character  of  the  improvement  to  be 
constructed  wfthont  destroying  in  any  degree 
the  separate  Identity  of  the  several  distrlcta 
was  the  sole  object  to  be  accomplished  by  the 
combination  provided  for  in  the  statute. 

This  brings  us  to  a  consideration  of  the 
controlliog  question  of  fact  whether  or  not 
the  coatract  was  let  up<m  separate  estimates 
of  the  cost  of  the  Improvement  in  each  dis- 
trict We  think  that  the  evidence  fully  es- 
tablishes the  fact  that  it  was  let  upon  sepa- 
rate estimates,  and  that,  though  the  contract 
was  a  Joint  one  for  the  work  in  the  three  dis- 
tricts, it  was  separate  as  to  the  work  in  each 
district  The  original  written  proposal  sub- 
mitted to  the  board  by  the  contractor  was 
to  do  the  whole  of  the  work  in  all  of  the 
districts  for  a  gross  sum,  but  the  contractor 
and  three  members  of  the  board  testify  that 
separate  estimates  were  made  of  the  work 
in  each  district  before  the  letting  of  the  con- 
tract The  plans  and  specifications  upon 
which  the  contract  was  based  have  been  lost 
and  were  not  Introduced  In  evidence.  The 
contract  recites  a  gross  sum  to  be  paid  for 
the  work,  $10,000  of  it  payable  in  cash,  and 
the  remainder  in  bonds  of  the  districts.  The 
contract  does  not  specify  the  proportion  in 
which  the  cash  was  to  be  paid  by  the  three 
districts,  but  it  does  specify  the  amount  of 
bonds  to  be  Issued  by  each  district  to  the  con* 
tractor  In  payment  for  the  improvement  The 
witnesses  state  how  much  cash  was  to  be  paid 
and  was  paid  by  each  of  the  districts.    There 


Is  very  little  conflict  in  the  testlmon;  ;.<; 
this  point    The  only  conflict  gnvi  oit  4 
a  contradictory  statement  nude  br  th  be- 
tractor,  Brownell,  In  a  public  ipeeA  «Mi 
he  said  that,  In  apportioning  tbe  oet  •(  &( 
improvement,  he  could  not  flgnre  It  ort,  ol 
that    he   had    "arbitrarily"  apiiortloDei  tt 
Now,  if  we  should  disregard  the  Ucasec^ 
ly  accorded  to  political  speakers  la  AeiBsi 
with  facts  In  a  heated  campaign,  ud  he!l 
this  man  literally  to  bis  words  spoken  hdIk 
such  circumstances,  they  do  not  tend  to  mki 
out  a  case  for  the  plaintiffs.    If  ttie  cootns 
for  the  improvement  was  let  upon  ertiaua 
apportioning  the  cost  to  the  districts  Mprnto- 
ly,  and  If  the  several  distrlcta  entered  iiA 
a  contract  for  construction  of  the  woit » 
cording  to  the  separate  estimates,  tlie  hit 
that  the  estimated  cost  was  "arbltrarflj"  ij- 
portioned  affords  no  reason  why  district  Si 
4  should  be  required  to  pay  moie  than  It  cor 
tracted  to  pay  for  Its  part  of  the  Impiwe 
ment 

We  conclude  that  the  plaintiffs  hsre  shcn 
no  right  to  recover  from  district  Na.  t  iii4 
the  decree  was  erroneous. 

The  decree  Is  therefore  reversed,  and  tk 
cause  remanded,  with  directions  to  dlanlsi 
the  bill  for  want  of  equity. 


SCHOOIi  DIST.  No.  23  t.  OZMEB. 

(Snpreme  Court  of  Arkansas.    Dec.  U,  190&) 

Schools  ahd  Schooi.  Distmcts— Tbachi»- 
CoKTBAcrs  or  Eufiatvent — Rbscissios. 
Where  a  contract  for  teaching  school  redta 
that  the  person  contracting  to  teacb  "holds  t 
license  of  the  seccHid  grade,    the  fact  that  after 
the  contract  was  executed  and  l>efore  hii  scbool 
t>egan   he    took    an    examination    to  teach,  u 
bis  license  had  nearly  expired,   wherein  he  it- 
celved  only  a  third-grade  license,  did  not  joitifT 
a  resciasion  of  the  contract  by  the  school  dittrid. 
in  the  absence  of  anv  provision  in  the  contnd 
stipulating  that  it  snould  terminate  in  case  be 
failed   to   get   a  renewal   of   his   aeoond-gtiot 
license. 

[Ed.  Note.— For  cases  in  point  see  Cent  ^ 
vol.  43,  Schools  and  School  Districti,  H  302, 
287.] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; Chas.  W.  Smith,  Judge. 

Action  by  H.  F.  Ozmer  against  school  dl» 
trlct  No.  23.  From  a  Judgment  for  plabitlfl. 
defendant  appeals.    Affirmed. 

O.  W.  McKay,  for  appellant  Smead  ft 
Powell  and  A.  S.  Kllgore,  for  appellee. 

HILL,  C.  J.  The  school  district  In  April 
employed  Ozmer  to  teacb  a  three  months 
school  beginning  In  June.  The  directors  pre- 
vented him  opening  his  school,  and  be  soed 
for  salary ;  and  tlie  court,  after  a  trial,  direct- 
ed a  verdict  in  his  favor,  and  the  district  ap- 
pealed. 

The  contract  begins  thus:  "This  agree- 
ment, between  •  •  •  [names  of  the  di- 
rectors of  the  district]  and  H.  F.  Osner,  i 
teacher  who  holds  a  license  of  the  second 
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snide,"  etc:  Ozmer'a  license  would  expire 
1b  July.  He  went  before  the  county  ezamln- 
w,  after  his  contract  wae  executed  and  be- 
fore hla  school  was  to  begin,  and  stood  his 
examination  and  received  license,  but  of 
the  tUrd  grade  this  time.  This  fact  Is  urged 
aa  cause  to  Justify  the  district  in  attempting 
the  resciaalon  of  the  contract  This  third- 
grade  license  gave  Ozmer  lawful  antborlty 
to  teach  this  school,  and  tliere  Is  no  clause  in 
tlie  contract  requiring  Iiim  to  continue  to  hcrid 
a  second-grade  license.  The  district  and 
Ouner  could  have  contracted  that,  should  he 
flill  to  get  a  renewal  of  Ills  second-grade 
license,  the  contract  should  terminate;  but 
they  made  no  such  contract,  and  so  long  as 
Ozmer  was  licensed  to  teach,  and  be  was 
ready  to  do  so,  he  performed  bis  part  of 
the  contract,  and  the  district  must  perform 
Ita  The  recital  of  his  grade  of  UcenHe  can 
not  be  construed  Into  a  warranty  that  it 
would  continue  such.  He  was  required  by 
law  to  stand  another  examination  before  the 
llfte  of  this  contract  expired,  and  he  made  no 
warranty  what  his  next  license  would  be,  but 
merely  described,  and  truthfully  described, 
his  present  one. 
Judgment  affirmed. 


GRAY  T.  GRAY. 
(Snpieme  Court  of  Arkansas.    Dec.  24,  1906.) 

1.  DlVOBCB— Gbound&~Waivbb. 

A  wife  was  not  entitled  to  divorce  on  the 
ground  of  the  use  of  obscene  lan^age  and  an- 
pounded  charges  of  unchastlty  against  her  and 
ber  dantrhters  by  the  husband,  where  she  left 
Urn  nearly  a  year  afterwards  for  entirely  differ- 
ent reasons. 

SIBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  17.  Divorce.  H  1T2,  174,  180.] 

SS.   SaKB— EVIDBNCE — SUFFICIKWCT. 

Evidence  In  suit  by  wife  for  divorce  held 
inauffldent  to  show  cruel  treatment,  entitling 
wife  to  decree. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  17,  Divorce,  U  442-446.] 

S.  Saick  —  AssoLirra  Divobck  —  Divobok  a 

Mersa  kt  Thobo. 

In  a  suit  for  divorce,  a  decree  absolute 
and  a  decree  a  mensa  et  thoro  rest  npon  the 
same  ground;  die  law  merely  permitting  the 
chancellor.  In  his  discretion,  to  grant  either 
kind  of  divorce. 

[Eid.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼ol.  17,  Divorce,  §  517.] 


Appeal  from  Conway  Chancery  Court; 
Jeremiah  G.  Wallace,  Chancellor. 

Action  by  Mary  Gray  against  Jesse  Gray. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

Sellers  &  Sellers,  for  appellant  Reld  ft 
Strait,  for  appellee. 

HILL,  C  3.  The  appellee,  plaintiff  below, 
tfued  for  divorce  and  alimony,  and  the  court 
granted  a  divorce  a  mensa  et  thoro,  and  the 
hntfba&d  has  appealed. 


The  evidence  shows  that  appellant  waa 
70  years  of  age  when  he  and  appellee  mar- 
ried. He  was  In  wretched  health,  suffering 
from  nervous  prostration,  and  has  been  more 
or  less  an  Invalid  since  the  marriage.  Ap- 
pellee bad  four  daughters,  two  or  more  oC 
whom  lived  with  the  couple  most  of  the  time. 
The  only  matter  of  moment  charged  against 
appellant  is  the  use  of  some  obscene  lan- 
guage and  making  ungrounded  charges  of  un- 
chastlty against  appellee  and  her  daughters. 
This  Is  positively  denied  by  him,  and  sup- 
iwrted  only  by  appellee,  who  is  partially 
corroborated  in  regard  to  It  by  one  daughter. 
But  If  It  be  conceded  that  this  charge  were 
true,  it  had  little  effect  on  appellee;  for  it 
was  made,  if  at  all.  In  September,  1003,  and 
she  left  him  on  August  22,  1004,  on  accoimt 
of  a  quarrel  about  noise  made  by  her  daugh- 
ters and  not  on  account  of  this  ugly  charge 
she  said  he  made  a  year  previous  thereto. 
Aside  from  this  charge,  the  only  matters 
charged  against  appellant  were  that  he  was 
cross  and  quarrelsome,  and  had  occasional 
outbursts  of  temper,  and  upbraided  bis  wife 
and  daughters  about  matters  which  were 
unjust  The  wife  Is  supported  in  these 
charges  only  by  two  of  her  daughters,  and 
the  neighbors  said  the  family  was  appar- 
ently harmonious,  and  tbey  had  hef^rd  no 
complaints  of  his  conduct  The  physician 
showed  that  he  was  a  nervous  wreck,  very 
sensitive  to  noise,  and  needing  quiet  He 
denied  positively  all  the  charges  alleged 
against  him,  and  says  that  all  the  unple.t!<ant 
scenes  tbey  had  were  when  his  stepdaugh- 
ters and  their  company  would  disturb  him, 
when  he  was  seeking  quiet  and  sleep. 

Even  if  the  outbreaks  of  temper  testified 
to  by  appellee  and  her  daughters  were  true, 
they  were  no  more  than  would  be  expected 
from  one  In  sudi  a  nervous  condition,  when 
disturbed  by  the  noisy  good  humor  of  his 
stepdaughters  and  their  beaux.  These  unfort- 
unate fallings  should  have  been  accepted  as 
his  misfortune,  due  to  bis  well-known  physi- 
cal infirmity,  and  not  magnified  into  causes 
for  divorce.  His  conduct  must  be  measured  by 
the  condition  he  was  In  and  the  treatment 
he  received  from  bis  wife  and  her  daughters. 
It  was  shown  that  be  provided  for  his 
family  according  to  bis  means.  The  appellee 
failed  to  make  as  strong  a  case  against  her 
husband  as  Mrs.  Malone  made  in  Malone  v. 
Malone,  76  Ark.  28,  88  S.  W.  840,  where  the 
court  held  the  evidence  to  be  Insufficient 
It  is  clearly  so  here. 

The  decree  absolute  and  the  decree  a  men- 
sa et  thoro  rest  upon  the  same  ground;  the 
law  merely  permitting  the  chancellor,  in  his 
discretion,  to  decree  the  former  where  the 
evidence  Is  sufficient  to  sustain  a  decree  ab- 
solute. Crews  V.  Crews,  68  Ark.  168,  56  8. 
W.  778.  In  this  case  the  evidence  Is  wholly 
insufficient  to  Justify  any  decree  of  divorce. 

Judgment  reversed,  and  cause  dismissed. 
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COOPEB  at  al.  t.  DE  VAIiL. 
<Bupreme  Coart  of  Arkansas.    Dec.  17,  1900.) 
iNJTJifonoR  —  Pebsonal  Rights  —  Irtkbucb- 

XHOX    WITH   BireiNKBS. 

A  hackman  is  not  entitled  by  injunction 
to  prevent  preferential  facilities  at  a  railway 
depot  to  a  riTal  hackman,  in  tlw  absence  of  a 
showing  that  the  railroad  is  inscrivent,  render- 
ing his  legal  remedy  inadei^aate,  or  of  any 
other  cause  for  equitable  jurisdiction. 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
▼04.  27,  Injunction,  i|  16-17;  vol.  9,  Carriers, 
H  28,  29.] 

Appeal  from  Qarland  Otaanoeiy  Court;  Al- 
phonzo  Gnrl,  Chancellor. 

Action  by  L.  B.  De  Vail  against  Simon 
Cooper  and  others.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeal  Re- 
Tersed  and  dlsmlsBed, 

De  Yall  filed  a  bill  In  equity  against  Simon 
Cooper,  the  Little  Rock  k  Hot  Springs  West- 
em  Railroad  Company,  and  George  R.  Beld- 
ing,  as  mayor  of  the  city  of  Hot  Springs,  ask- 
ing for  a  permanent  Injunction  restraining  the 
plaintiffs  from  boycotting  and  Injuring  bis 
business  by  refusing  to  permit  him  the  same 
prlTlleges  as  are  given  Cooper,  and  from  re- 
fusing to  permit  plaintiff  to  approach  any 
point  at  the  said  depot  to  secure  trade,  where 
Cooper  and  other  common  carriers  are  allow- 
ed to  do  business,  and  from  refusing  to 
plaintiff  the  right  to  do  anything  in  forward- 
ing his  business  which  Cooper  is  allowed  to 
do,  and  from  in  any  manner  annoying  the 
plaintiff  or  his  employes  In  the  prosecution 
of  bis  business  in  the  same  manner  as  others 
are  allowed  to  do  it  There  was  evidence  to 
the  effect  that  sufficient  space  was  allotted 
to  plaintiff  at  the  top  platform,  but  not  at  as 
good  a  place  as  Cooper  had,  and  that  em- 
ployes of  plaintiff  were  driven  from  the  place 
allotted  to  Cooper  by  policemen  at  the  direc- 
tion of  the  mayor. 

B.  S.  Johnson  and  Tom  M.  Mehafly,  for 
appellants.    B.  O.  Davles,  for  appellee. 

HILL,  O.  J.  The  reporter  will  state  the 
facts,  and  it  will  be  seen  therefrom  that 
this  suit  is  an  effort  by  one  hackman  to  pre- 
vent by  Injunction  a  rival  hackman  from 
alleged  preferential  stational  facilities.  The 
contention  of  a^ellee  is  that  the  law  as  thus 
stated  controls  the  rights  of  this  hadunan,  to 
wit:  "By  the  weight  of  authority  In  this 
country,  a  railroad  company  cannot  legally 
give  to  one  hack  and  omnibus  company  the 
right  to  the  use  and  occupan(7  of  a  portion 
of  its  depot  grounds,  to  the  exclusion  of  oth- 
ers engaged  in  the  like  business  of  the  car- 
riage of  freight  and  paseengers  fronn  its  de- 
I>ot"  1  Fetter  on  Carriers  of  Passengers,  | 
245. 

Concede  that  this  is  a  sound  principle,  and 
applicable  to  the  facts ;  and  it  is  at  once  ap- 
parent that  an  Injunction  will  not  lie.  The 
gravamen  of  the  complaint  and  the  evidence 
under  it  is  that  the  railroad  company  has 


given  Cooper  a  preference  he  was  not  entitled 
to  under  the  law  as  thus  stated,  and  that  It 
onlawfully  discriminated  in  favor  of  Cooper 
and  against  him  (De  Vail),  to  his  damage, 
for  which  judgment  was  prayed,  as  well  as 
injunctive  relief  to  prevent  further  damage. 
If  De  Vail  had  a  case  under  the  law  and 
facta.  It  was  a  plain  and  simple  suit  at  law 
for  damages  against  a  public  carrier  for  deny- 
ing him  equal  privileges  with  a  rival  back- 
man.  The  common  law  and  the  statutes 
cover  such  actions  completely,  and  tbere  was 
no  allegation  of  the  Insoivoicy  of  the  railroad 
company,  preventing  the  adequacy  of  bis  le- 
gal remedy,  <Mr  any  other  showing  of  cause 
for  equitable  Jurisdiction  or  relief.  If  appel- 
lee's facts  oitltled  him  to  anything,  it  was 
to  a  judgment  for  damages ;  and  as  this  was 
not  brought  in  a  law  court,  and  is  not  an 
appeal  therefrom,  it  would  be  obiter  to  dis- 
cuss whether  he  has  a  suit  at  law.  Certainly 
he  has  no  cause  for  an  injunction. 
Beversed  and  dismissed. 


MINTON  V.  MINTON. 

(Supreme  Court  of  Arkansas.    Dec.  24,  1008.)' 

Justices  or  thb  Peace— Civil  Jubisdictiox 
—Landlord  ard  Tenant. 

Though  the  jurisdiction  of  a  justice  of  the 
peace,  in  an  action  by  a  landlord  for  rent  due 
upon  contract,  cannot  be  defeated  by  the  tenant 
controverting  the  landlord's  title,  plaintiff  can- 
not maintain  an  action  in  justice's  court  for 
rent,  where  defendant  bad  gone  into  possession 
of  tiie  land  as  the  tenant  of  a  former  owner, 
and,  upon  plaintiffs  purchasing  it  at  execution 
sale,  the  title  being  disputed,  defendant  had 
not  agreed  to  pay  plaintiff  rent,  but  declared 
an  intention  to  remain  in  possession  until  the 
question  of  title  was  determined. 

Appeal  from  Circuit  Court,  Sebastian 
County;  Styles  T.  Rowe,  Judge. 

Action  by  L.  W.  Mlnton  against  W.  J.  Mln- 
ton.  E^m  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Spradllng  ft  Evans,  for  aintellant.  T.  B. 
Pryor,  for  appellee. 

KcOTJLLOCH,  J.  Appellant  sued  appellee 
before  a  justice  of  the  peace  to  recover  an 
amount  alleged  to  be  due  for  rent  of  land,  and 
to  enforce,  by  attachment  of  the  crop  <»  the 
land,  the  landlord's  iioi.  An  appeal  was 
taken  from  a  judgment  rendered  by  the  jus- 
tice of  the  peace  to  the  circuit  coiirt,  where 
the  case  was  tried  de  novo,  and  the  trial  re- 
sulted in  a  verdict  and  judgment  for  the  de- 
fendant The  court  gave  to  the  jury  a  per- 
emptory instruction  to  return  a  verdict  in 
favor  of  the  defendant 

The  instruction  was  correct  Appellant 
failed  to  prove  a  contract  concerning  the  oc- 
cupancy of  the  land  or  for  payment  of  roit 
There  was  no  proof  of  facts  tending  to  estab 
lish  the  relation  of  landlord  and  tenant  be- 
tween appellant  and  appellee.  On  the  con- 
trary, appellants  own  testimony  Shows  af- 
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flrmatlTely  that  there  wu  no  nich  contract 
Appellee  bad  ocenpleA  ttie  farm  In  question 
for  aeTenl  yeara  aa  tenant  of  Mra.  Bennlgbt, 
the  fkMrmer  owner.  Appellant  bought  It  at 
a  sale  under  ezecntlon  In  1902  against  Mn. 
Bennlght  The  title  was  In  dispute  between 
appellant  and  Mrs.  Bennlght,  and  appellee 
merely  announced  his  Intention  of  remain- 
ing on  the  land  until  the  aid  of  the  antici- 
pated lawsuit  concerning  the  ownership 
tbereoC  The  actl<m  Involred  tiie  title  to  the 
land  and  plalntltTs  right  to  recover  for  the 
use  and  occupation  thereof.  He  does  not 
claim  to  have  had  a  contract  with  appellee 
for  the  payment  of  rent,  but  bases  his  right 
to  recover  solely  upon  his  ownership  of  the 
land  by  purchase  under  the  execution  sale, 
and  appellee's  declaration  of  bis  intention  to 
remain  on  the  land  nntll  the  end  of  the  snit 
about  the  title.  Appellant  offered  to  intro- 
duce the  sheriff's  deed  as  evidence  of  his  title, 
and  excepted  to  the  ruling  of  the  court  ex- 
cluding it. 

Justices  of  the  peace  have  no  Jurisdiction 
ot  cases  involving  the  title  or  right  of  posses- 
alon  to  land.  Const  1874,  art  7,  f  40.  They 
have  no  Jurisdiction  of  an  action  brought  un- 
der the  statute  for  use  and  occupation  of 
land,  except  where  the  relation  of  landlord 
and  tenant  exists.  Fitzgerald  v.  Beebe,  T 
Ark.  806,  46  Am.  Dec.  285.  The  Jurisdiction 
of  a  Justice  of  the  peace,  in  an  action  brought 
\tj  a  landlord  to  recover  rent  due  upon  con- 
tract cannot  be  defeated  by  the  defendant 
controverting  the  plaintlfTs  title  to  the  land 
(Matthews  v.  Morris,  81  Ark.  222;  Nolen  v. 
Royston,  86  Ark.  661 ;  Bramble  v.  Beldler,  88 
Ark.  200;  Jansen  v.  Strayhom,  69  Ark.  830, 
27  S.  W.  230);  but  when  there  is  no  contract 
tot  the  payment  of  rent  where  the  relation 
of  landlord  and  tenant  does  not  exist,  and 
the  plalntlfTs  right  to  recover  depends  en- 
tirely upon  his  title  to  the  premises  occupied 
by  the  defoidant  then  a  Justce  of  the  peace 
baa  no  Jurisdiction.  In  the  absence  of  con- 
tractual relation  between  the  parties,  the  title 
to  the  land  is  necessarily  Involved,  and  the 
CQUstitutlon  of  the  state  expressly  forbids 
that  Jnatlces  of  the  peace  shall  take  Juriadlc- 
tl<m  of  such  a  controversy.  Counsel  argue 
that  there  to  some  evidence  that  appellee 
agreed  to  occupy  the  premises  as  appellant* ■ 
t«iant  though  the  amount  of  rent  was  not 
agreed  upon.  We  do  not  think  there  Is  a 
particle  of  evidence  to  that  effect  Appellant 
stated  in  so  many  words  that  appellee  never 
agreed  to  rent  the  land  from  him.  Appellee 
remained  In  possession  as  tenant  of  Mrs.  Ben- 
night  and  merely  said  to  appellant  that  he 
would  remain  thereon  until  the  end  of  the 
suit  about  the  title. 

This  Is  all  that  can  be  made  out  of  the  evi- 
dence, and  it  was  Insufficient  to  sustain  a 
verdict  In  favor-  of  the  plaintiff.  Having 
failed  to  prove  a  contract,  he  had  no  case 
within  the  Jurisdiction  of  the  court  and  the 
trial  Judge  correctly  w  declared. 

Affirmed. 

96  S.W.-62 


BURNS  et  nx  v.  McBBASLSIT  et  al. 

(Supreme  Court  of  Ariouisas.    Dec.  17,  1906.) 

Bquitt— .TtJBiSDiOTTON— Retestioh  OH  JUBIS- 

Diorioif  AcQunnD— Answkb  or  Defendant. 

Allegadona    in    defendant's    answer    in    a 

chancery  suit  setting  up  tax  title  and  poases- 

•ion  thereunder  and  asking  to  have  the  same 

Suleted  gave  the  ciiancery  court  exclusive  juris- 
ietion  of  the  entire  anit  even  though  the  com- 
plaint failed  to  state  a  cause  of  action  cog- 
nizable in  equity. 

[Ed.  Note. — For  caaes  in  point  see  Cent  Dig. 
vol.  19,  Equity,  I  667.] 

Appeal  from  Cleburne  Chancery  Court; 
Qoo.  T.  Humphries,  C9iancellor. 

Action  by  A.  McBeasley  and  another 
againat  B.  F.  Bums  and  wife.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeaL  Af- 
firmed. 

Demurrer  was  sustained  to  the  original 
complaint  In  this  cause  and  leave  granted  to 
amend.  A  substituted  complaint  was  filed. 
The  complaint  alleged:  That  on  and  prior 
to  the  7th  day  of  June,  1898,  one  Robert  F. 
Payne  was  seised  in  fee  of  the  lands  In 
controversy  holding  under  patent  from  the 
United  States.  That  on  said  date  said  Payne 
departed  this  life  leaving  as  his  sole  heirs  at 
law  the  plaintiffs,  defendant  Fannie  Bums 
and  Forest  Payne,  and  that  said  Fannie 
Bums  was  and  is  the  wife  of  B.  F.  Bums. 
That  stace  the  5th  day  of  May,  1903,  the 
said  B.  F.  Bums  has  been  the  owner  of  an 
undivided  one-fourth  interest  in  said  lands 
by  virtue  of  a  purchase  and  deed  of  convey- 
ance from  said  Forest  Payne,  one  of  said 
heirs  of  B.  P.  Payne,  thereby  l>ecomlng  the 
co-tenant  of  the  plaintiffs  and  Fannie  Bums, 
his  wife.  That  said  B.  F.  Bums  had  been 
a  tenant  under  lease  of  said  R.  F.  Payne 
for  about  two  years  prior  to  his  said  death, 
and  still  so  holds  as  tenant  of  the  said  co- 
tenants  or  tenants  in  common,  and  that  said 
Bams  as  such  tenant  had  never  paid  any 
rents  since  the  death  of  said  Payne  aa  afore- 
said, and  prayed  that  by  the  proper  order 
and  decree  of  the  court  defendant  B.  F. 
Bums  be  required  to  account  to  the  court 
for  the  rents  and  profits  of  said  lands  since 
the  7th  day  of  June,  1898,  and  for  waste 
committed,  that  a  sale  of  said  lands  be  made 
and  the  proceeds  thereof  be  divided  aa  the 
rights  of  the  parties  shall  appear,  or  that 
the  plaintiffs  be  placed  in  possession  of  their 
ahare  of  said  lands  upon  a  division  thereof 
being  duly  made,  which  division  was  alter- 
nately prayed. 

A  motion  to  strike  this  complaint  from  the 
flies  because  It  was  alleged  that  it  was  sut>- 
Btantially  the  same  as  the  original  was  over- 
ruled. Appellants  excepted.  Appellants  an- 
swered the  substituted  complaint  The  fol- 
lowing Is  the  answer  of  defoidant:  Now 
comes  the  defendant  B.  F.  Bums  and  for 
his  separate  answer  to  the  complaint  of  plain- 
tiffs, says:  He  denies  that  one  Robert  F. 
Payne  was  seised  in  fee  of  the  lands  men- 
tioned and  described  in  plaintiff*B  complaint 
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Mt  and  prior  to  tbe  Tth  day  of  Ame,  1898, 
the  date  of  the  alleged  death  of  the  said 
Pajme.  He  denies  that,  upon  the  decease  of 
tfae  said  Payne,  tbe  title  to  said  lands  de- 
scended ts  and  vested  in  the  plalntlfTs  and 
others  mentioned  In  said  complaint.  He  de- 
nies that  he,  the  said  defendant,  became  the 
co-tenant  of  the  plaintiffs  and  others  men- 
tkMied  in  said  complaint,  by  reason  of  the 
conTeyanoe  by  Forest  Payne  to  this  defend- 
ant of  socfa  possible  interest  as  the  said 
Forest  Payne  either  had,  er  might  have,  in 
and  to  said  lands.  Defendant  denies  that 
the  said  plalntlfTs  now  are  tmants  in  common 
of  the  lands  described  in  said  complaint,  and 
denies  that  they  have  so  been  since  the  5th 
day  of  Hay,  1908,  or  at  any  other  time.  De- 
fendant denies  titat  said  plalntlfTs  are  in  the 
lawful  possession  of  said  lands,  and  denies 
that  they  are  in  possession  of  the  same  at  all. 
Defendant  denies  that  he,  the  said  defendant, 
lias  occupied  said  lands  as  tenant  from  year 
to  year  since  about  two  (2)  years  prior  to 
the  death  of  said  Robert  F.  Payne,  under  and 
by  virtue  of  a  lease  thereof  to  him  by  the 
said  Payne  during  the  lifetime  of  said  Payne, 
as  alleged  In  said  plaintiffs  complaint,  and 
denies  that  he  has  occupied  the  same  as 
tenant,  in  any  way  or  at  all.  Defendant  de- 
nies that  he  has  committed  waste  on  said 
lands  by  cutting  and  removing  timber,  as 
alleged  In  said  complaint,  or  in  any  other 
way.  Defendant  further  answering  states 
that  he  is  the  lawful  owner  of  the  land 
described  In  said  plalntlfTs  complaint,  and  Is 
in  the  fnll  possession  of  the  same,  and  has 
been  so  in  such  possession,  being  actual,  un- 
diluted, and  adverse,  as  well,  also,  as  notori- 
ous, for  a  period  of  more  than  seven  years, 
and  has  paid  all  the  taxes  on  the  same  from 
the  year  1886  to  the  year  1903,  both  Inclusive, 
claiming  the  title  thereto.  And  defendant 
further  denies  that  the  said  plaintiffs  are 
now,  or  ever  were,  entitled  to  one-half  of 
the  lands  and  profits  of  said  lands,  or  any 
part  thereof,  and  denies  that  they  or  eithw 
of  them,  are  entitled  to  one-half  of  the  value 
of  the  timber  removed  from  said  land  by  this 
defendant,  or  any  other  part  thereof.  The 
defendant  further  states  that  the  said  lands, 
then  being  subject  to  taxation,  were  regu- 
larly and  lawfully  assessed  and  listed  for 
taxation,  for  the  taxes  due  thereon  for  the 
year  1885,  in  Cleburne  county.  Ark. ;  that  the 
regular  taxes  were  duly  levied  upon  and  ex- 
tended against  said  lands  separately  for  said 
year  upon  tbe  tax  books  of  said  county  as 
prescribed  by  law ;  that  said  taxes  so  levied 
and  assessed  against  said  lands  were  not  paid 
by  the  then  owner  of  said  lands,  nor  by 
any  one  for  his  use  within  the  time  prescrib- 
ed by  law;  that  said  lands  were  in  separate 
tracts,  as  In  this  cause  described,  returned 
delinquent  for  the  taxes  of  the  said  year, 
as  is  by  law  directed  and  prescribed;  that 
due  notice  was  given  of  the  sale  of  such 
lands  for  tbe  nonpayment  of  the  taxes  of 
said  year  on  said  lands  as  aforesaid  as  Is 


{trescrlbed  by  law;  fha^  fa  eonformtty  ta 
law  and  the  notice  so  given,  the  taxes  afore- 
said not  having  then  been  paid  on  said  londi^ 
the  same,  in  separate  tracta  aa  aforesaid, 
were  on  the  12th  day  of  April,  1886,  offered 
for  sale  by  the  collector  of  revenue  toe  said 
Cleburne  county  in  the  manner  prescribed  by 
law,  and  at  the  sale  so  had  and  made  this 
defendant  offered  and  bid  the  sum  of  $8.86 
for  said  W.i^  of  S.  B.\i  of  secUon  22, 
and  the  sum  of  $4.86  for  said  S.  VL\i  of 
S.  W.%  of  sectl(m  22,  and  the  sum  ot  $UM 
for  said  N.  E.%  of  N.  W.^  of  said  sectloa  27, 
township  10  N.,  range  10  W.,  being  tlw 
amount  of  taxes,  penalty  and  costs  on  eadi 
of  said  several  tracts  as  above  set  out,  and. 
no  one  making  a  better  bid  therefor,  said 
several  traofaa  of  land  were  separately  mAd 
by  said  collector  to  this  defendant  as  afore- 
said. And  more  than  two  (2)  years  having 
elapsed  and  no  redemption  having  been  made 
from  the  sales  of  said  lands,  this  defendant 
on  the  14th  day  of  April,  1888,  applied  for  a 
deed  of  onveyance  under  said  sales,  and  the 
then  county  clerk  of  said  county,  on  tbe  date 
aforesaid  last  named,  executed  and  delivered 
to  this  defendant  a  deed  to  said  lands.  And 
afterwards  being  advised,  this  defendant  on 
the  10th  day  of  December,  1903,  caused  said 
deed  executed  as  aforesaid,  to  be  filed  in  the 
office  of  the  county  clerk  of  said  county  and 
canceled,  for  the  manifest  error  in  ite  re- 
dtelB,  and  other  three  (3)  deeds  executed 
In  lieu  thereof  as  Is  provided  by  law,  con- 
veying said  tracts  of  land  as  they  were^  In 
fact,  sold,  all  of  which  said  deeds  have  been 
duly  recorded,  and  are  herewith  by  copy 
exhibited  martced  "No.  1,  2,  and  3"  as  a  part 
hereof,  and  the  originals  being  held  subject  ' 
to  the  order  of  the  court.  Defendant  further 
says  that  he  also  holds  the  deed  of  Forest 
Payne,  one  of  the  persons  named  in  said 
plaintiff's  complaint,  as  one  of  the  heirs  at 
law  of  tbe  said  Robert  F.  Payne,  conveying 
whatever  Interest  or  right  to  and  to  said 
lands  bad  or  held  by  the  said  Forest  Payne, 
which  said  deed  has  been  duly  recorded,  and 
the  same  is  filed  and  exhibited  in  this  cai^pe^ 
marked  "No.  4"  as  a  part  heveof.  And  de- 
fendant specially  pleads  the  sevoi  years'  stat- 
ute of  llmitetlons  and  the  two  years'  statute 
of  llmitetlons  in  bar  of  plaintiff's  action 
herein.  Wherefore,  tbe  prwnlses  seen,  this 
defendant  prays  that  the  said  plaintiffs  taks 
nothing  by  this  Qielr  suit;  that  defraidanfs 
title  to  said  lands  be  forever  quieted  as  against 
the  plaintiffs  In  this  cause;  that  he  have  his 
coete  adjudged  for  this  defense,  and  toe  all 
other  and  proper  equiteble  relltf. 

W.  U  Thompson,  tor  appellantsL    Geo.  W. 
Reed,  for  appellees. 

WOOD,  J.  («fter  stating  tbe  fkcte).  The 
answer  of  appellant  Bums  to  the  substituted 
complaint  of  appellees  set  up  tax  title  and 
poesessicm  therennder,  and  asked  to  have 
same  quieted.  These  ailegatlcHiB  gave  the 
I  chancery  court  exclusive  Jurisdiction   even 
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If  tbe  mibstftnted  complaint  failed  to  state 
a  canse  of  action  cognizable  in  equity.  Tbe 
conrt  having  jnrlBdictlon  properly  retained 
tbe  cause  and  determined  the  whole  contro- 
versy. Oockrell  v.  Warner,  14  Ark.  84S; 
Shell  V.  Bfartln,  19  Ark.  189;  Walker  v.  Peay, 
22  Ark.  106 ;  Branch  v.  Mitchell,  24  Ark.  431 : 
Sale  V.  McLean,  29  Ark.  612;  RadcUffe  v. 
ScmggB,  46  Ark.  96;  Crease  v.  Lawrence,  48 
Ark.  812,  8  S.  W.  196;  Goodmm  v.  Ayerg, 
56  Arte  98,  19  S.  W.  97. 

The  finding  of  the  court  In  favor  of  appel- 
lees on  the  issue  of  fact  as  to  the  statute 
of  limitations  was  sustained  by  the  eridenca 

jndgmmt  affirmed. 


LBNON.  Mayor,  et  aL  v.  BRODIB  et  al. 
(Supreme  Conrt  of  Arkansas.    Dec.  24,  1906.) 

1.  MuNicTPAi.  CosFoaATio:<s— Absessuknts— 

IXMJATION  OF  PBOPEBTT  LIABLE— ADJOININS 

Fbopkbtt. 

Const  art.  19,  J  27,  authorizes  the  General 
Assembly  to  authorize  assessments  on  real  estate 
for  locfll  Improvements  under  reflations  pre- 
scribed by  law,  based  on  tbe  consent  of  a  ma- 
jority in  value  of  the  property  holders,  owninc 
property  adjoininr  the  locality  to  be  affected. 
Klrby's  Dig.  I{  0664,  5G65,  5667.  Impose  on 
city  councils  the  duty  of  forming  improvement 
districts.  BM,  in  a  suit  to  have  an  ordinance 
for  an  improvement  declared  void  and  to  enjoin 
the  l>oard  of  improvement  from  acting  as  such, 
that  the  exclusion  of  certain  property  from  a 
district  is  conclusive  of  the  fact  that  it  does 
not  adjoin  the  district  in  the  absence  of  fraud 
or  mistake. 

2.  Sai»— Pcnnoii  bt  MAJoarrr  or  Owrebs 
iw  Valuib— Detebmination  of  Value. 

Klrby's  Dig.  {  6987,  provldet.  that  the  as- 
sessors, in  assessing  real  estate  for  taxation, 
shall  enter  in  a  separate  list  descriptions  of  all 
property  exempt  from  taxation  and  the  value 
thereof.  Section  5717  provides.  In  relation  to 
mnnicipal  improvements,  tliat,  in  ascertaining 
whether  the  petition  for  an  improvement  is 
signed  by  a  majority  of  the  owners  in  value 
olT  the  real  estate  in  the  improvement  district, 
the  council  shall  be  governed  by  the  valuation 
in  the  last  assessment.  Held  that,  where  the 
property  of  a  church  and  of  a  college  vras  situat- 
ed In  an  improvement  district,  it  was  proper 
to  include  in  the  valuation  of  the  property  of 
the  district,  not  the  value  of  such  church  and 
college  property,  but  the  assessed  value. 

3.  Sams. 

Where  a  street  railway  ran  through  an 
improvement  district  in  a  city,  it  was  proper  not 
to  include,  in  determining  the  value  of  the  real 
property  in  the  district,  the  value  of  the  street 
railway  in  the  district. 

4b   APPKAJ,  —  RBCOBD  —  TBAlfSOBIFT  OF  EVI- 
DENCE. 

On  appeal,  it  appeared  that  it  was  agreed 
by  the  parties  that  the  evidence,  though  taken 
at  the  bar  of  the  court,  should  t>e  treated  as 
depositions,  and  that  the  testimony  was  reduced 
to  writing  and  indorsed  by  tbe  derk,  "Deposi- 
tions filed  in  my  office,"  and  tliat  the  decree, 
after  reciting,  in  part,  on  what  the  canse  was 
hmrd,  continued,  'The  deposititms  of  witnesses 
taken  ore  tenus  at  the  bar  of  the  court  and 
agreed  to  he  filed  and  used  as  depositions,"  and 
that  the  clerk,  in  his  certificate  to  the  transcript, 
stated,  "Foregoing  pages  of  above-written  mat- 
ter (which  inclndee  the  evidence  taken  ore 
tenus)  contains  a  true  copy  of  all  proceed- 
ings in  the  action  as  hath  appeared  by  com- 
p^ng  the  same  with  the  original  thereof  now 


OD  file  in  my  offloe."  Eeld,  that  a  contention 
that  there  was  nothing  in  the  transcript  to 
show  that  ail  the  testimony  had  been  embodied 
therein  was  without  merit 

6,   MtTRICIPAL    COBFORATIOnS    —    PUBLIO    IM- 
PBOVnCENTS— SOIT    TO     SET    ASIDE    ASSESS- 

tam. 

In  a  suit  to  have  an  ordinance  establish- 
ing an  improvement  district  in  a  city  declared 
illegal,  an  objection  tint  there  was  no  compe- 
tent evidence  before  the  city  council  to  show 
that  the  petition  for  the  improvement  was  con- 
sented to  by  a  majority  of  the  owners  in  value, 
such  a  petition  i>eing  requisite,  was  of  no  avail, 
in  the  almence  of  any  showing  that  it  was  not 
so  signed. 

6.    SAlfE— PeTITIOW  FOB   IMPBOVEMENT— WlTH- 
DBAWAL  OF   SlOHATUHE. 

Kirby's  Dig.  {  5667.  in  relation  to  munici- 
pal improvements  and  the  creation  of  districts 
therefor,  provides  for  a  petition  to  the  ci^ 
council  by  a  majority  in  value  of  the  owners 
of  real  estate  and  the  appointment  of  a  Iward 
of  improvements  to  take  charge  of  the  construc- 
tion of  the  improvement  Beld  that  after  a 
t>oard  of  improvements  had  Iwen  appointed, 
signers  of  the  petition  were  not  entitled  to  with- 
draw their  names. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36.  Municipal  Corporations,  {  772.] 

Wood  and  Riddick,  JJ.,  dissenting. 

Appeal  from  Pulaski  Obancery  Court; 
Jesse  C.  Hart,  Chancellor. 

Suit  by  John  Brodle  and  others  against 
W.  B.  Lmon,  as  mayor  of  the  city  of  Little 
Rock,  and  others,  to  have  an  ordinance  for 
a  mnnicipal  improvement  declared  invalid, 
etc.  From  a  decree  in  favor  of  complain- 
ants, defendants  appeal.  Reversed  and  re- 
manded, with  directions  to  dhmUss  the  com- 
plaint 

W.  B.  Brooks  and  De  B.  Bradshaw,  for 
appellanta    Robt  Martin,  for  appellees. 

BATTLE,  J.  This  appeal  involves  the 
validity  of  the  organization  of  "Street  Im- 
provement District  Na  117,"  of  the  city  of 
Little  Rock.  On  October  23,  1906,  the  peti- 
tion of  more  than  10  owners,  resident  in  the 
district,  was  presented  to  the  city  council 
of  Little  Rock,  asking  for  the  laying  <rff  of 
"Street  Improvement  District  Na  117,"  In- 
cluding therein  the  real  property  for  160 
feet  on  each  side  of  Fifteenth  street  from 
Main  to  Pulaski,  Pulaski  from  Fifteenth  to 
Sixteenth,  and  Sixteenth  from  Pulaski  to 
Park  avenue. 

Fifteenth  and  Sixteenth  streets  mn  about 
east  and  west,  and  Pulaski  street  and  Park 
avenue  about  north  and  south.  Through  the 
district  from  east  to  west,  a  street  railway 
Is  constructed  and  operated.  The  owner  of 
the  street  railway,  In  CMtsideratlon  of  the 
franchise  granted  to  it  l^  the  city,  contracted 
to  pave  the  streets  over  which  its  tracks 
are  laid,  between  the  tracks  and  for  two 
feet  on  each  side  thereof,  with  the  same 
character  of  material,  and  In  like  manner, 
as  the  remaining  portion  of  tbe  street  Is 
paved,  and  to  change  the  material  used,  from 
time  to  time,  as  that  on  the  other  portion 
of  the  street  may  be  changed,  using  the  same 
kind  of  materiaL 
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On  the  20th  of  November,  ISOB,  in  response 
to  the  petition,  the  council  passed  an  ordi- 
nance, establishing  the  district  for  paving, 
except  the  portion  of  the  street  the 
car  company  are  bound  to  pave.  On  the 
8th  of  January,  1006,  and  In  less  than  three 
months  after  the  ordinance  establishing  the 
district  was  passed,  a  majority  in  value  of 
the  owners  of  real  property  within  the  dis- 
trict presented  their  petition  to  the  city 
council,  which  we  shall  call  the  "second 
petition,"  asking  that  the  Improvement  be 
made,  and  the  costs  thereof  asseflsed  and 
charged  upon  the  real  property  within  the 
district,  and  asking  for  the  appointment  of 
ttiree  persons  for  a  board  of  Improvement 
The  county  clerk  of  Pulaski  county  certified 
that  the  total  assessed  value  of  real  estate 
within  the  district  was  $236,216,  and  that 
petitioners  on  second  petition  owned  real 
property  In  the  district,  of  the  assessed 
value  of  $148,900,  showing  a  majority  In 
value  of  $30,872  In  favor  of  the  petition. 
The  council  granted  the  petition,  and  elected 
liowls  Bhoton,  George  C.  Naylor,  and  Miles 
Scnll  members  of  the  board  of  Improvement; 
and  they  qualified  as  such  board. 

Three  lots  on  the  northwest  corner  at 
Fifteenth  and  Pulaski  streets,  three  lots  on 
the  southeast  comer  of  Slxteaith  and  Pulas- 
ki streets,  and  three  lots  on  elth»  side  of 
Sixteenth  street  and  fronting  cm  the  west 
side  of  Park  avenue,  were  not  Included  In 
the  district  But  the  Improvement  nowhere 
runs  by  or  alongside  of  any  of  these  lots. 
The  value  of  so  much  of  the  street  railway 
as  Is  In  the  district  was  not  estimated  and  in- 
cluded in  the  valuation  of  the  property  In 
the  district  In  determining  the  total  value 
of  such  property,  and  whether  a  majority 
In  value  of  the  owners  of  the  real  properly 
In  the  district  signed  the  second  petition. 

^e  board  employed  an  engineer  to  form 
irians  for  the  improvement  of  the  district 
and  to  estimate  the  cost  of  the  same,  and 
on  the  6th  day  of  February,  1906,  filed  Its 
report  to  the  dty  council;  and  on  the  16tta 
day  of  April,  1006,  filed  an  additional  report 
stating  that  the  cost  of  the  improvement 
to  be  made  by  the  district  would  be  abont 
$40,600,  and  that  It  had  procured  donatlCHia 
of  $18,500  from  the  city  of  Little  Rock  and 
the  county  of  Pulaski. 

On  the  16th  day  of  April,  1906,  nearly  five 
months  after  the  passage  and  publication 
of  the  ordinance  laying  oS  the  district,  a 
petition  was  presented  to  the  dty  council 
by  T.  B.  Martin  and  others,  protesting 
against  the  maintenance  of  the  improvement 
district,  and  asking  that  the  ordinance 
creating  same  be  repealed  and  the  "com- 
mlsrioners  be  discharged."  A  sufficient 
nnmber  of  the  original  signers  of  the  second 
petition  signed  the  petition  of  T.  B.  Martin 
to  reduce  the  majority  to  a  minority.  If  their 
names  could  be  taken  off  the  second  petition 
In  this  manner,  after  tiie  council  had  acted 
npoa  it    The  council  refused   to   consider 


Martin's  petition,  but  referred  It  to  tbe 
board  of  lmi»t)vement 

On  the  1st  day  of  May,  1906,  Jidin  Bvodle 
and  others  brought  a  suit,  in  the  Pulaski 
chancery  court,  against  W.  EL  Loion,  mayof , 
and  the  dty  council,  of  Llttie  Bock,  and  tbe 
board  of  Improvement,  and  others,  and, 
among  other  things,  alleged  in  their  com- 
plaint: 

"That  Mayor  W.  B.  Lenon  and  othexa 
circulated  a  petition  for  the  formation  of  an 
Improvement  district  and  that  a  numb^  of 
dtlzens  in  said  district  who  signed  the  peti- 
tion for  the  assessment  of  ben^ts  were  in- 
duced to  do  so  after  one  or  two  calls  toe 
that  purpose,  and  by  false  and  fraudulent 
statements  that  it  would  take  an  assess- 
ment not  exceeding  l  per  cent  par  annnm 
for  eight  years,  and  to  some  that  It  woold 
probably  not  be  more  than  1  per  cent  tor 
five  years.  That  the  statemoits  were  made 
for  the  purpose  of  fraudulently  indudng 
the  citizens  in  the  district  to  sign  the  po- 
tion.   •    •    • 

"That  a  large  number  of  the  persons  who 
signed  the  i>etitIon  for  the  levying  of  an 
assessment  signed  a  protest  or  objection  to 
any  further  effort  on  the  part  of  any  one 
looking  to  the  carrying  out  of  the  Improve- 
ment (giving  list  of  names).    •    *    * 

"That  a  majorily  In  value  of  tbe  ownera 
of  real  property  within  the  district  have  not 
petitioned  the  city  council  of  the  city  of 
Little  Bodte  to  levy  any  assessment  for  said 
pretended  district    •    •    • 

"That  the  property  In  the  district  prior  to 
March  1,  1906,  according  to  its  assessed 
value,  amounted  to  $248,460,  and  the  certifi- 
cate of  the  county  clerk  shows  that  persons 
owning  property  in  the  district  assessed  in 
the  sum  of  $148,990  had  petitioned  for  the 
district  That  persons  owning  property  in 
the  district  who  are  now  petitioning  for  it 
represent  property  valued  at  $77,420,  thus 
showing  that  persons  owning  property  val- 
ued at  $166,080  are  against  tbe  district 
That,  as  a  matter  of.  fact,  the  owners  of 
property  valued  at  $123,640  have  protested 
against  the  formation  of  the  district,  thus 
showing  the  majority  in  value  of  property 
against  the  district  to  be  $88,610.    •    •    • 

"That  it  Is  the  duty  of  the  street  car  com- 
pany to  pave  between  the  car  tracks  and  two 
feet  on  either  side  thereof.  That  It  Is  the 
real  contractor,  and  that  the  pretended  con- 
tractor is  acting  in  the  Interest  of  tbe  street 
car  company.    •    •    • 

"That  the  dty  engineer,  who  laid  off  the 
district,  left  out  all  the  street  car  pr<^)erty 
in  said  district,  although  it  will  be  benefited 
more  than  any  other  property  in  the  district, 
and  that  the  ordinance  of  the  dty  of  Little 
Bock  granting  the  charter  to  the  LltUe  Rode 
Traction  &  Blectric  Company  seven  years 
before  its  old  diarter  had  expired,  requiring 
the  street  car  company  to  pave  within  its 
tracks  and  two  feet  on  each  side  thereof 
was  nothing  more  than  a  part  of  the  con- 
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■Ideratlon  for  the  cbartn  rlgbts  and  privi- 
leges granted,  and  doee  not  exempt  It  trwn 
taxation  or  from  the  payment  of  Its  pro- 
portionate benefit  In  any  Improvement  dla- 
trlct    •    •    • 

"That,  at  first,  persona  representing  In 
Tahie  9148.980  petitioned  for  the  asaeea- 
naent  of  their  property.  That  persona  own- 
ing property  valned  at  $71,660  on  the  first 
petition,  together  with  persons  owning  prop- 
erty valned  at  $52,060,  petitioned  the  city 
covncU  against  levying  an  assessment  That 
persons  owning  property  in  the  district  valued 
at  $166,080  under  the  law  are  opposed  to 
the  levying  of  an  assessment  on  their  prop- 
erty, and  fbBt  persons  owning  property 
Talued  at  $77,420  are  petitioning  for  the  as- 
sessment" 

And  plaintiffs  asked  that  the  court  de- 
clare the  ordinance  by  which  the  district  in 
question  was  created  illegal,  that  the  board 
of  Improvement  be  perpetually  enjoined  from 
acting  as  such,  and  that  the  city  conncil  be 
Inhibited  from  completing  the  formation  of 
the  district,  and  for  other  relief. 

The  board  of  Improvement  answered,  and 
the  city  conncil  demurred  to,  the  complaint 

The  court,  having  heard  all  the  evidence 
adduced,  declared  the  law  to  be  "that  any 
Iterson  signing  the  second  petition  had  a 
right  to  withdraw  his  name  after  the  same 
had  been  filed  and  board  of  improvement 
and  of  assessors  had  been  appointed,  and 
before  the  final  levy  was  made  by  the  city 
ooandl,"  and  granted  the  complaint  on  that 
ground  alone.    The  defendant  appealed. 

Appellees  Insist  that  "there  Is  nothing 
In  the  transcript  to  show  that  all  of  the  tes- 
timony taken  in  this  case  has  been  em- 
tMdled"  therein.  It  was  agreed  by  all  par- 
ties that  the  evidence  In  this  cause,  "though 
actually  taken  ore  tonus  at  the  bar  of  the 
conrt  should  be  treated  as  depositions."  It 
appears  at  some  time  to  have  been  reduced 
to  writing,  and  Indorsed:  "Depositions  filed 
In  my  office  July  28,  1906.  [Signed]  F.  A. 
Oarrett,  Chancery  Clerk."  In  the  decree, 
after  reciting.  In  part,  upon  what  the  cause 
was  heard,  the  court,  continuing,  said:  "The 
depositions  of  witnesses  taken  ore  tenus 
at  the  bar  of  the  conrt  and  agreed  to  be  filed 
and  used  as  deposltlonB  in  the  case."  The 
clerk.  In  his  cerificate  to  the  transcript 
■ays:  "Foregoing  408  pages  of  above  written 
matter  (which  Includes  the  evidence  taken 
<we  tmus),  contains  a  true,  correct,  and  com- 
pared transcript  of  all  the  pleadings,  papers, 
flies,  and  entries  of  proceedings  in  the  ac- 
tion named,  as  hath  appeared  by  comparing 
the  same  with  the  original  thereof  now  on 
file  In  my  oflice."  We  think  that  this  Is 
sufficient  to  show  the  evidence  upon  which 
the  cause  was  heard. 

Appellees  argue  that  "Street  Improvement 
District  No.  117,"  in  the  city  of  Uttle  Bock, 
was  not  legally  organized,  in  that  it  does 
not  contain  the  "three  lots  on  the  north- 
west comer  of  Fifteenth  and  Pulaski  streets, 


three  lots  on  the  southeast  comer  of  Six- 
teenth and  Pulaski  streets,  and  three  lots 
oa  either  side  of  Sixteenth  street  fronting  on 
the  west  side  of  Park  a  venae";  they  being 
In  the  locality  to  be  affected,  and  in  the 
same  condition  as  the  property  Included  in 
the  district  But  this  contention  is  not  cor- 
rect Section  27  of  article  19  of  the  Consti- 
tution provides:  "Nothing  in  this  Constitu- 
tion shall  be  so  construed  as  to  prohibit  the 
General  Assembly  from  authorizing  assess- 
ments on  real  property  for  local  improve- 
ments in  towns  and  cities  nndw  such  regu- 
lations as  may  be  prescribed  by  law,  to  be 
based  upon  the  consent  of  a  majority  In 
valne  of  the  property  holders  owning  prop- 
erty adjoining  the  locality  to  be  affected; 
bat  such  assessments  shall  be  ad  valorem 
and  aniform."  Sections  5064  and  5665  of 
Khrby's  Dig.  provide: 

"Sec.  5064.  The  council  of  any  city  of  the 
first  or  second  class,  or  any  Incorporated 
town,  may  assess  all  real  property  within 
such  city,  or  within  any  district  thereof, 
for  the  purpose  of  grading  or  otherwise  im- 
proving streets  and  alleys,  constructing  sew- 
ers or  making  any  local  improvements  of  a 
public  nature,  in  the  manner  hereinafter  set 
forth. 

"Sec.  6665.  When  any  ten  resident  owners 
of  real  property  in  any  such  city,  or  incor- 
porated town,  or  any  portion  thweof,  shall 
petition  the  city  or  town  conncil  to  take 
steps  toward  the  making  of  any  such  local 
Improvement,  it  shall  be  the  duty  of  the 
council  to  at  once  to  lay  off  the  whole  city 
or  town,  if  the  whole  of  the  desired  im- 
provement be  general  and  local  in  Its  nature 
to  said  city  or  town,  or  the  portion  thereof 
mentioned  in  the  petition,  if  it  be  limited 
to  a  part  of  said  city  or  town  only,  Into  one 
or  more  Improvement  districts,  designating 
the  boundaries  of  such  district  so  that  it 
may  be  easily  distinguished;  and  each  dis- 
trict, if  more  than  one,  shall  be  designated 
by  number,  and  by  the  object  of  the  pro- 
posed Improvement" 

It  appears  from  these  sections  that  the 
Legislature  hath  imposed  the  duty  of  form- 
ing Improvement  districts,  and  defining  their 
boundaries,  upon  the  city  councils.  This 
done,  the  locality  to  be  affected  is  fixed. 
The  statute  then  provides:  "Those  owning 
real  property  In  such  locality  may  give  their 
consent  to  assessments  upon  their  property- 
to  pay  for  the  Improvements." 

Section  5667  says:  "If  within  three  months 
after  the  publication  of  any  such  ordinance 
a  majority  In  value  of  owners  of  real  prop- 
erty within  such  district  adjoining  the  lo- 
cality to  be  affected,  shall  present  to  the 
council  a  petition  praying  that  such  Im- 
provement be  made,  which  petition  shall 
designate  the  nature  of  the  improvements 
to  be  undertaken,  and  that  the  cost  there- 
of be  assessed  and  charged  upon  the  real 
property  situated  within  such  district  or  dis- 
tricts, the  city  council  shall  at  once  appoint 
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three  persons,  owners  of  real  property  there- 
la,  who  shall  compose  a  board  of  improve- 
ment for  the  district"  Upon  taking  the 
oatli  of  office  within  10  days  after  their  ap- 
Iiolntment,  and  electinir  one  of  their  number 
chairman,  they  become  organized  and  quali- 
fied for  the  transaction  of  business  and  the 
performance  of  all  the  duties  imposed  upon 
them  by  law;  and  the  district  is  completely 
organized  for  the  purpose  it  was  created. 

Judge  Cooley  says:  "The  whole  subject  of 
taxing  districts  belongs  to  the  Legislature.  So 
much  Is  unquestionable.  The  authority  may 
be  exercised  directly,  or,  in  the  case  of  local 
taxes,  it  may  be  left  to  local  boards  or  bod- 
ies; but,  In  the  latter  case,  the  determination 
will  be  by  a  body  possessing  for  the  pur- 
pose legislative  power,  and  whose  action 
must  be  conclusive  as  If  taken  by  the  Leg- 
islature itself.  It  has  been  repeatedly  decid- 
ed that  the  legislative  act  of  assigning  dis- 
tricts for  special  taxation  on  the  basis  of 
benefits  cannot  be  attacked  on  the  ground 
of  error  in  Judgment  regarding  the  spe- 
cial benefits,  and  defeated  by  satisfying  a 
court  that  no  special  and  peculiar  beneflta 
are  received.  If  the  legislation  has  fixed  the 
district,  and  laid  the  tax  for  the  reason 
that.  In  the  opinion  of  the  legislative  body, 
such  district  is  peculiarly  benefited,  Its  ac- 
tion must  In  general  be  deemed  to  be  con- 
clusive. No  doubt  there  may  be  exceptions." 
2  Cooley  on  Taxation  (3d  Ed.)  pp.  1207,  1208. 
And  be  then  proceeds  to  mention  exceptions. 

In  Little  Rock  v.  Katzenstein,  52  Ark.  107, 
112,  12  S.  W.  198,  it  is  said: 

"To  the  Oeneral  Assembly,  then,  was  del- 
egated the  task  of  providing  agencies  for 
the  accomplishment  of  these  Improvements. 
The  General  Assembly,  In  the  exercise  of  a 
well-recognized,  constitutiwial  power.  Im- 
posed the  duty  of  forming  improvement  dis- 
tricts and  defining  their  boundaries  upon  the 
various  city  conndls.  The  city  council  is 
Invested  with  dlscretliMi  In  this  behalf,  neces- 
sary to  a  Just  performance  of  the  duty,  and, 
when  It  has  acted,  the  property  Included  by 
It  In  any  district  is  prima  facie  adjoining 
the  locality  to  be  affected.  We  conclude, 
therefore,  in  answer  to  the  two  qnerles  orig- 
inally propounded:    •    •    ♦ 

"Second.  That  the  action  of  tiie  city  coan- 
cU,  In  Including  property  In  an  Improvement 
district,  Is  conclusive  of  the  fact  that  it 
1b  adj<rinlng  the  locality  to  be  affected,  ex- 
cept when  attacked  for  fraud  or  demonstra- 
ble mistake." 

The  city  council  Is  Invested  with  the  same 
discretion  In  excluding  real  property  from  a 
district  as  it  Is  In  Including  It,  and  the  same 
conclusiveness  ought  to  and  does  attend  Its 
action ;  the  reasons  for  the  same  being  equal- 
ly as  strong  or  stronger.  The  property  to 
be  Included  onght  to  adjoin  the  locality  to 
be  affected.  The  statute  says:  "Within 
such  district  adjoining  the  locality  to  be  af- 
fected." The  lots  excluded  in  this  case  are 
not  adjoining  the  district,  but  entirely  dis- 


connected, and  they  do  not  appear  to  have 
been  left  out  through  fraud  or  mistake. 

It  Is  said  that  the  names  of  the  majori- 
ty of  the  owners  In  value  of  the  real  prop- 
erty In  the  district  were  not  signed  to  the 
second  petition.  The  reason  given  for  this 
contention  is  that  the  value  of  the  Win- 
field  Church  and  the  Arkansas  Baptist  Col- 
lege property,  which  are  in  the  district, 
was  not  included  in  the  valuation  of  the 
real  property  in  the  district,  but  the  assessed 
value  Instead.  That  was  In  accordance  with 
the  law.  The  statute  provides:  "The  as- 
sessor, at  the  time  of  making  the  assessment 
of  real  propei-ty  subject  to  taxation,  shall 
enter  In  a  separate  list  pertinent  descrlp' 
tions  of  all  *  *  *  public  schodhouses, 
houses  used  exclusively  for  public  worship, 
*  •  •  and  public  buildings  and  property 
used  exclusively  for  any  public  purpose,  with 
the  lot  or  tract  of  land  on  which  said  house 
or  Institution  or  public  building  Is  situated, 
and  which  are  by  law  exempt  from  taxation, 
and  the  value  thereof."  Kh-by's  Dig.  I 
6987.  Another  statute  provides:  "In  ascer- 
taining whether  the  petition  for  improvement 
of  any  kind  Is  signed  by  a  majority  of  the 
owners  in  value  of  the  real  property  In  the 
district  adjoining  the  property  to  be  affected, 
the  council  shall  take  and  be  governed  by 
the  valuation  placed  upon  the  property  aa 
shown  by  the  last  county  assessment  on  file 
In  the  county  clerk's  office."  Klrby's  Dls.  i 
5717.  The  Wlnfleld  Church  was  assessed  at 
$8,150.  The  Baptist  College  and  real  prop- 
erty were  assessed  at  $6,80a  The  majorltj 
of  the  assessed  value  of  the  real  property 
in  the  district  belonging  to  those  who  signed 
the  second  petition  amounted  to  $33,472.50. 
The  assessed  value  of  the  property  of  the 
church  and  college  and  of  the  real  property 
of  those  persons  who  were  Induced  to  sign 
the  second  petition  by  misrepresentation,  de- 
ducted from  the  $33,472.60,  still  leaves  a 
majority  of  $9,092JK)  in  favor  of  the  atgnars 
of  the  second  petition. 

The  yalne  of  the  street  railway  In  the  dis- 
trict ought  mot  to  have  been  included  In  the 
valuation  of  real  property  In  ascvtalalng 
whether  the  second  petition  was  signed  by  a 
majority  of  the  owners  In  value  of  the  real 
property  In  the  district  The  company  own- 
ing It  has  "no  easement  or  freehold  interest 
In  the  soil,  or  exdaslve  control  of  the  high- 
way In  which  a  location  Is  granted  to  lay 
tracks  and  operate  the  road.  The  right  con- 
ferred Is  to  use  the  way  witnin  its  location 
in  common  with  others,  and  not  exclusively 
for  Its  own  benefit  The  whole  way  is  as  fol- 
ly open  to  the  lawful  use  of  travelers  tttta 
the  road  Is  built  and  In  operation  aa  before^" 
Lorain  Street  Co.  v.  Norfolk  ft  Bristol  Street 
Railway  Co.,  187  Mass.  600,  73  N.  E.  646. 
The  owners  of  real  property  on  either  side 
of  the  street  own  to  the  middle  of  the  street, 
subject  to  the  public  easement  All  of  Its 
property  Is  required  to  be  assessed  for  taxa- 
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tioa  as  personalty.  Klrby's  Dig.,  | 
And,  therefore.  It  is  not  real  proi)erty  within 
tbe  meaninc  and  Bignlflcation  attaclied  to 
those  words  by  the  statutes  governing  im- 
provement districts.    Kirby's  Dig.,  i  B673. 

Appellees  say  that  there  was  no  competent 
evidence  before  the  city  council  to  show  that 
tbe  second  petition  was  signed  by  a  majority 
of  the  owners  in  valne  of  the  real  property 
of  the  district  That  question  is  not  pre- 
sented for  consideration.  If  the  validity  of  a 
tax  assessment  against  tbe  property  of  tbe 
district  was  attacked.  It  would  be  proper  to 
show  that  the  second  petition  was  not  slg^ned 
by  such  majority;  and  that  could  not  be 
shown  by  evidence  that  the  city  council  re- 
ceived Incompetent  evidence,  but  by  evidence 
that  It  was  not  so  signed. 

Could  any  of  tbe  signers  of  the  second  peti- 
tion withdraw  their  names  therefrom  after 
tbe  appointment  of  the  board  of  improve- 
ment? It  was  then  too  late.  The  petition 
bad  answered  its  purpose,  and  was  no  longer 
subject  to  the  action  of  the  city  council. 
When  the  members  of  the  board  accepted 
tbeir  appointment,  and  took  the  oath  of  of- 
fice, they  became  vested  with  complete  oon- 
trol  over  the  construction  of  the  improve- 
ment, with  the  power  to  make  all  contracts 
n<H?essary  to  be  made  In  respect  thereto,  with 
power  to  borrow  money,  to  institute  suits 
In  its  name,  to  enforce  ttie  payment  of  the 


assessments  upon  the  real  property  In  Its 
district,  to  disburse  the  money  collected  to 
pay  the  cost  of  the  improvement,  and  with 
the  power,  except  when  the  cost  of  the  Im- 
provement exceeds  20  per  centum  of  the  as- 
sessed value  of  the  real  property,  to  compel 
the  city  council  by  mandamus  to  make  fur- 
ther assessments  upon  the  real  property  to 
complete  the  improvement  The  dty  council 
has  no  power  to  abolish  the  Improvement 
district  and  prohibit  the  construction  of  tbe 
improvement,  unless  It  be  by  refusing  to 
make  an  assessment  when  the  estimated  cost 
of  tbe  Improvement  exceed  20  per  cent  of  the 
assessed  value  of  the  real  property  in  the 
district  Morrilton  Waterworks  Improve- 
mentment  District  v.  Earl,  71  Ark.  11,  69  B. 
W.  677,  71  S.  W.  666.  It  Is  obvious  that  the 
signers  of  the  second  petition  could  not  with- 
draw their  names  after  the  appointment  of 
the  members  of  the  board  of  improvemoit 
The  power  then  bad  passed  from  them,  and 
cannot  be  recalled  by  their  own  acta. 

The  decree  of 'the  chancety  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  the  court  to  dismiss  the  complaint 
for  want  of  equity. 

HILIi,  G  J.,  and  McOULLOOH,  J.,  concur 
In  the  opinion  and  Judgment  WOOD  and 
RIDDICK,  JJ.,  concur  in  the  Judgment;  but 
dissent  from  the  opinion. 
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FORRESTEB  et  al.  v.   HOWARD  et  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  10, 
1907.) 

1.  JUSIcnAL     SaI.18— VaOATINO— lB]iKOT7I.AXI- 

raa  ir  Dicbbk. 

Defendanf a  land  was  aold  under  a  Judg- 
ment obtained  by  plaintiffs,  who  became  the 
nirchaserB,  and  a  deed  was  made  to  them. 
Snbseqnently  an  order  was  made  for  the  purpose 
of  supplying  an  omission  in  the  record  in  fail- 
ing to  have  tka  report  of  sale  of  the  commis- 
sioner confirmed,  and  this  order  confirmed  the 
sale  and  directed  the  commissioner  to  prepare 
another  deed.  Later  another  order  was  made 
for  the  purpose  of  correcting  an  error  in  the 
description  of  the  land  in  the  second  deed,  and 
the  commissiimer  was  directed  to  prepare  a  deed 
with  correct  description.  Both  orders  were 
made  without  notice  to  defendants.  Held,  the 
substantial  rights  of  defendants  were  not  preju- 
diced or  aifected  by  the  orders  made, 

2,  Sauk— G0N7IBMATI0N. 

Where  the  record  does  not  show  that  the 
report  of  sale  made  by  a  commissioner  was  con- 
firmed, an  order  of  tbe  court  directing  that  a 
deed  be  made  is,  in  effect,  a  confirmation  of 
the  sale.   '  < 

8.  Appkai.  —  DxciaioN  Rktibwablb  —  Bx- 

LAriNQ  TO  JtTDICIAL  RATC. 

An  order  confirming  a  sale  of  land  and 
directing  that  a  deed  be  made  is  a  final  and 
appealable  order. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol  2,  Appeal  and  Error,  ii  479,  794.] 

4.  JuDGMBWT— Vacation— Right  to  Relib». 
Where  an  order  is  final  and  appealable 
it  can  be  vacated  or  modified  by  an  appeal  to 
this  court,  or  by  the  lower  court  for  any  of 
the  causes  specified  in  CSv.  Code  Prac.  {  518, 
bat  in  no  otner  way. 

B.  Judicial  Sales— Exokptiors  to  Rxpobt— 

Existence  ot  Otheb  RnnoT. 

Where  an  order  confirming  a  sale  of  land 
and  directing  that  a  deed  be  made  was  not  ap- 
pealed from  nor  vacated  or  modified  under  Civ. 
Code  Prac.  i  618,  which  provides  the  grounds 
on  which  a  Judgment,  after  expiration  of  the 
term,  may  bis  vacated  or  modified,  an  order 
sustaining  exceptions  to  the  report  of  sale  was 
a  nullity,  since  the  court  had  lost  control  of 
the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
ToL  81,  Judicial  Sales,  |  66.] 

8.  SaUS— CORTXTAKTOB    TO     FCBOHABKB— PBX- 
aUUPTTON. 

It  will  be  presumed  that  the  description 
in  a  deed  made  by  a  commissioner  in  pursuance 
of  an  order  of  the  court  followed  the  description 
of  the  land  contained  in  the  pleadings  and  judg- 
ment under  which  the  land  was  sold. 
7.  SAira— CoBBKOTion  of  Ebbobs. 

If,  by  mistake  or  neglect  the  description 
of  land  in  a  deed  made  by  a  commissioner  in 
pursuance  of  an  order  of  the  court  does  not 
conform  to  the  description  of  the  land  con- 
tained In  the  judgment  under  which  the  land 
was  sold,  and  report  of  sale,  the  court  at  any 
time  can  i>ermit  its  commissioner  to  correct  the 
deed  or  make  a  new  deed  oonformlng  to  the 
judgment  and  report 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol  81,  Judicial   Sales,   |  122.] 

&  Appeal — Pbesbntation  or  Ebbob— Motion 

FOB  New  Tbial — Necesbitt. 

Where  the  record  discloses  all  the  facts 
necessary  to  enable  the  court  to  condder  the 
questions  of  law  presented,  a  motion  for  a  new 
brial  is  not  necessary. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
ToL  2,  Appeal  and  Error,  t  1654.] 


9.  Attoenet  and  Clunt— Lien  — Pbophht 
IN  Litigation. 

An  attorney  who  defends  an  action  in  which 
It  Is  sought  to  recover  property  is  not  entitled 
to  a  li«a  upon  the  proporty  he  succeeds  in 
saving  for  his  fees. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  {  378.] 

10.  Judgment  —  Vacating  —  Waivkb  of 
Right. 

Althoui^  so  much  of  •  Judgment  ia  ei^ 
roneous  as  awards  an  attorney  a  lien  on  land 
for  bis  fees,  the  objection  comes  too  late  when 
first  made  on  a  motion  to  vacate  an  order  con- 
firming the  sale  under  the  judgment  directing 
a  deed  to  be  made. 

Appeal  from  Circuit  Court,  Harlan  County. 
"Not  to  be  ofllcially  reported." 
Action  by  J.  O.  Forrester  and  othen 
against  E.  S.  Howard  and  others.  From 
a  judgment  vacating  the  orders  made  In  the 
case  on  behalf  of  plaintiffs,  and  from  an 
order  sastalnlng  objections  to  the  commls- 
sioner'a  report,  plaintiffs  appeal.  Reversed 
and  remanded. 

J.  Q.  &  3.  8.  Forrester  and  H.  C.  Clay, 
for  appellants.  W.  F.  Hall  and  Greene  & 
Van  Winkle,  for  appellees. 

CARROLL,  C.  The  appellants,  who  are 
attorneys,  were  employed  by  appellees  to 
defend  a  suit  brought  against  them  to  re- 
cover a  tract  of  land  containing  600  acres 
known  as  the  "Bingham  Patent."  They 
were  successful  in  the  defense  of  the  action, 
and  were  allowed  a  lien  on  the  land  for  a 
reasonable  fee.  Afterwaids,  in  1884,  they 
brought  this  suit,  averring  that  their  services 
•were  reasonably  worth  $300,  and  asked  that 
so  much  of  the  land  as  might  be  necessary 
to  satisfy  the  same  be  sold  for  that  purpose. 
Pending  thia  action  it  was  agreed  that  one 
B.  F.  Creech  owned  a  certain  part  of  the 
600  acres,  and  by  an  amended  petitlcHi  ap- 
pellants sought  to  subject  the  remainder 
of  the  tract,  which  consisted  of  133  acres, 
to  the  payment  of  their  debt,  and  in  1886  a 
judgment  was  rendered  in  their  favor  for 
1300,  and  it  was  further  adjudged  that 
they  had  a  lien  on  the  138  acres,  or  rather 
the  entire  600  acres,  which  was  described 
by  metes  and  bounds,  excepting  that  part 
thereof  owned  by  Creech,  which  was  also 
described  in  the  judgment — the  description 
of  the  land  and  the  part  excepted  being  the 
same  in  the  judgment  as  In  the  pleadings. 
Under  this  judgment,  the  133  acres  were 
sold  and  purchased  by  appellants  for  the 
amount  ot  their  debt,  and  In  November, 
1896,  a  deed  was  made  conveying  to  them 
the  land,  and  a  writ  of  possession  awarded. 
After  the  writ  of  possession  was  awarded, 
the  case  was  left  off  the  docket  and  the 
next  order  was  made  In  August,  1899.  This 
order  recites  that  the  deed  of  1896  was  pre- 
maturely made  and  is  defective,  and,  on 
motion  of  appellants.  Is  quashed.  The  re- 
port of  sale  made  by  the  commissioner  in 
1886  was  confirmed  by  this  order,  and  the 
commissioner   directed   to  prepare   another 
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deed  coaveylxig  to  appdlants  the  land  de- 
scribed In  tlie  former  jiid«ment,  and  there- 
upon the  deed  produced  by  the  commlasioner 
-was  acknowledged  and  approved  by  the 
court  The  appellees  had  no  notice  of  this 
order — ^the  only  purpose  of  which  waa  to 
■nvply  an  omission  in  the  record  In  falling 
to  hare  the  report  made  by  the  commissioner 
In  1896  confirmed.  Again  at  the  February 
term,  1905,  of  the  court,  the  action  on  mo- 
tion of  appellants  was  redocketed,  and  an 
order  entered  reciting  that  the  deed  made  by 
the  commissioner  In  1899  waa  defective  In 
falling  to  correctly  describe  the  land,  there 
being  omitted  from  the  deed  the  two  lost 
calls  in  the  description  contained  In  the 
pleadings  and  Judgment,  and  the  commis- 
sioner was  directed  by  tills  order  to  correct 
the  deed  In  the  respect  mentioned,  and  pre- 
pare and  report  to  the  court  a  deed  con- 
taining a  correct  description  of  the  property. 
Thereupon  the  commissioner  produced  a 
deed  which  was  examined  and  approved  by 
the  court,  and  another  writ  of  possession  was 
ordered.  This  order  was  also  made  without 
notice  to  appellees.  At  the  July  term,  1905, 
the  appellees,  after  notice  to  appellants, 
moved  the  comrt  to  set  aside  and  vacate  the 
orders  made  In  the  case  on  behalf  of  appel- 
lants in  1899  and  in  1905,  and  tendered  to 
appellants  the  amount  of  their  debt,  interest, 
and  costs.  To  this  motion  the  appellants 
responded,  In  substance,  that  the  only  pur- 
pose of  the  motion  made  in  1899  and  In 
1905  was  to  correct  the  omission  and  errors 
heretofore  mentioned,  and  that  the  appellee 
B.  8.  Howard  was  then  the  sole  owner  of 
that  part  of  the  Bingham  patent  containing 
133  acres,  and  which  was  subjected  to  their 
lien  and  conveyed  to  them,  and  that  In 
March,  1905,  B.  S.  Howard  had  leased  In 
writing  from  appellants,  until  January,  1906, 
the  133  acres,  surrendering  to  them  all  right 
and  Interest  he  might  have  therein,  and 
agreeing  to  surrender  possession  at  the  ex- 
piration of  the  lease  to  appellants.  To  this 
response  a  reply  was  filed  by  appellee  B.  S. 
Howard  denying  that  appellants  were  at 
any  time  given  a  Hen  on,  or  that  there  was 
Gtmveyed  to  them,  the  133  acres,  asserting 
ownership  thereto  In  himself,  and  averring 
that  the  rent  contract  was  obtained  by  fraud. 
On  the  issues  made  by  the  response  and 
r^Iy,  evidence  was  beard  by  the  court,  and 
It  appears  from  this  evidence  that  the  183 
acres  In  controversy  Is  included  In,  and  is 
a  part  of,  the  Bingham  600-acre  patent,  and 
is  all  that  remains  of  this  500  acres  after 
setting  apart  to  Creech  the  quantity  it  was 
agreed  by  the  parties  he  was  entitled  to. 
It  also  discloses  that,  when  the  Judgment 
-was  obtained  by  the  appellants  In  1895,  this 
133  acres  was  not  worth  more  than  $300  or 
$400,  but  tb&t  in  1906,  and  at  the  time  of 
the  trial.  It  was  worth  $1,500.  The  Bingham 
patent  was  not  surveyed  until  March,  1905, 
and  then  Howard,  as  he  testifies,  learned 
for  the  first  time  that  Its  lines  Included  the 


188  acres  upon  whldi  he  had  resided  for 
some  time,  although,  in  a  deposition  given 
by  him  In  1890,  In  the  case  of  Bingham  v. 
Howard,  Involving  the  ownership  and  titie 
to  this  land,  he  testified  that  he  had  lived 
on  this  600-acre  tract  for  30  years,  and  that 
his  father  bought  the  tract  from  EUsha  Bing- 
ham. It  thus  appears  that  appellee  Howard 
knew  something  of  the  boundary  of  this 
Bingham  land.  The  lower  court  entered 
a  Judgment  setting  aside  and  vacating  all 
of  the  orders  made  in  the  case  In  1899  and 
1906,  to  which  Judgment  appellants  excepted, 
and  prayed  this  appeal.  Afterwards,  In 
February,  1906,  appellees  filed  exceptions  to 
the  commissioner's  report  of  sale  made  In 
1895.  These  exceptions  the  court  sustained, 
and  it  was  ordered  that  the  report  of  sale 
be  quashed  and  held  for  naught,  and  from 
this  order  am)ellantB  also  appeal 

The  substantial  rights  of  appellee  were  in 
no  wise  prejudiced  or  afCected  by  the  orders 
made  at  the  instance  of  appellants  in  1899 
or  1905.  Indeed,  It  was  not  necessary  that 
appellants  should  have  had  any  ot  these 
orders  made.  Although  the  record  did  not 
show  that  the  report  of  sale  made  by  the 
commissioner  in  1895  was  confirmed,  the 
order  of  court  directing  that  a  deed  be 
made  was,  in  effect,  a  confirmation  of  the 
sale,  and  the  order  confirming  the  sale  and 
directing  that  a  deed  be  made  was  a  final 
and  appealable  order,  and  the  only  way 
that  appellees  could  vacate  or  modify  that 
order  was  in  the  manner  pointed  out  in  the 
Code,  by  appealing  to  this  court,  or  having 
it  vacated  for  some  of  the  causes  Q>ecifled 
in  section  518  of  the  Civil  Code  of  Practice. 
Having  failed  to  resort  to  either  of  these 
methods,  their  motion  made  in  1905  was 
entirely  unavailing.  The  lower  court  had 
completely  lost  control  of  the  case,  and  could 
not,  by  any  order  made  in  1905,  disturb  a 
Judgment  or  final  order  entered  in  1895.  For 
the  same  reason,  the  order  of  the  lower 
court  sustaining  the  exceptions  to  the  report 
ot  sale  made  In  1895  was  a  nullity.  If  the 
deed  made  by  the  commissioner  in  1895  can 
be  found,  it  may  be  recorded  In  the  proper 
oflSce;  if  not,  the  deed  made  in  1905  should 
be  recorded.  The  titte  to  the  land  vested  In 
appellants  when  the  deed  was  made  con- 
veying to  them  the  land  in  1895.  It  is  to  be 
presumed  that  this  deed  followed  the  descrip- 
tion of  the  land  contained  in  the  pleadings 
and  Judgment,  but  if,  by  oversight  or  neg- 
lect, the  description  of  the  land  In  the  deed 
did  not  conform  to  the  description  of  the 
land  contained  In  the  Judgment  and  report 
of  sale,  the  court  might  at  any  time  have 
X>ermltted  its  commissioner  to  correct  the 
deed,  or  make  a  new  deed  conforming  to  the 
Judgment  and  report  To  authorize  this 
court  to  reverse  the  Judgment  of  the  lower 
court  in  vacating  the  orders  made  on  motion 
of  the  appellants  and  In  sustaining  the  ex- 
ceptions to  the  report  of  sale,  no  motion  for 
a  new  trial  was  necessary.    The  record  dis- 
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doses  all  the  facts  necessary  to  enable  this 
court  to  consider  the  questions  of  law  pre- 
sented. 

Our  attention  Is  also  called  to  the  fact  tliat 
It  was  error  to  allow  appellants  a  lien  upon 
the  land  for  their  fee.  This  point  would 
have  been  well  taken  If  the  question  had  been 
presented  In  proper  time,  and  so  much  of 
the  Judgment  as  awarded  a  Hen  would  have 
been  set  aside.  An  attorney  who  defends  an 
action  in  which  It  Is  sought  to  recover  prop- 
erty Is  not  entitled  to  a  lien  upon  the  prop- 
erty that  be  succeeds  In  saving.  Lytle  v. 
Bacta  ft  Miller,  S3  S.  W.  608,  29  Ky.  Law  Rep. 
424.  But  It  Is  now  too  late  for  the  appellees 
to  complain  of  this  error. 

The  Judgment  of  the  lower  court  vacating 
the  orders  made  in  the  case  on  behalf  of 
appellants  In  1880  and  1906  and  in  snstain- 
ing  exertions  to  the  commissioner's  report 
of  sale  is  reversed,  with  directions  to  pro- 
ceed in  cMtformity  to  tUs  oi^nlon. 


TAYLOR  r.  DANIBLk, 

(Oenrt  of  Appeals  of  Kentacky.    Jan.  10,  1907.) 

Skductior— Elements  or  Causx  of  Aotior. 
Since  St.  1003,  g  2,  anthorixlng  the  main- 
tenance of  actions  tor  seduction  witnout  alleca- 
tion  or  proof  of  the  loss  of  service  of  the  child 
by  reason  of  the  wrongfal  act,  does  not  modify 
the  common-law  rale  that  the  relation  of  master 
and  servant  or  parent  and  child  must  appear,  a 
mother  conld  not  recover  for  the  seduction  of 
her  illegitimate  daughter  on  failinK  to  show  that 
the  daughter  was  under  21  years  of  age,  or  in 
her  service,  or  that  she  was  entitled  to  her 
advice. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig. 
vol.  48,   Seduction,   |  10.] 

Appeal  from  Clrcnlt  Court,  Bell  County. 

"Not  to  be  officially  reported." 

Suit  by  Matilda  Taylor  against  White 
Daniel.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Alflnned. 


Logan    &    Jeffries,   for   appellant 
Beeder,  for  appellee. 


J.    L. 


liASSING.  J.  Matilda  Taylor  filed  ber 
suit  in  the  Bell  circuit  court  against  White 
Daniel  seeking  to  recovor  damages  for  the 
seduction  of  her  illegitimate  daughter,  Annie 
Belle  Howard.  A  demurrer  was  filed  to  the 
petition  and  sustained,  and  an  amoided  peti- 
tion filed,  and,  a  demurrer  being  sosteined 
to  the  petition  as  amended,  and  plaintiff  de- 
clining to  plead  further,  ber  petition  was 
dismissed,  with  Judgment  for  coste,  and  siie 
appeals. 

The  petition  as  amended  fails  to  state  that 
the  daughter,  Annie  Belle  Howard,  was,  at 
the  date  of  the  acte  complained  of,  under 
21  years  of  age,  or  that  she  was  in  the  serv- 
ice of  her  mother,  Matilda  Taylor.  In  the 
case  of  Woodward  v.  Anderson,  9  Bush,  624, 
tills  court  said:  "At  common  law  actions 
for  seduction  are  based  solely  upon  the  rela- 
tion of  master  and  servant,  and  no  one  but 
those  entitled  to  the  services  of  the  female 
could  mainteln  It  The  action  is  usually  in- 
stituted by  the  parent,  and  the  allegation 
and  proof  of  loss  of  service  was,  at  common 
law,  indispensable  to  a  recovery."  Section  2 
of  the  Kentucky  Stetutes  of  1908  has  modi- 
fied the  common-law  rule  to  tbe  extent  that 
actions  for  seductioH  may  now  l>e  maintained, 
without  any  allegation  or  proof  of  the  loss  of 
service  of  the  female  by  reason  of  the  wrong- 
ful act  of  the  defendant  But  as  said  in  the 
case  of  Woodward  t.  Anderscm,  supra:  "This 
stetute  does  not  give  the  right  of  action  to 
any  other  persons  than  those  who  conld  main- 
tain it  at  common  law."  The  statute  being 
silent  (m  tbe  question  as  to  who  may  bring 
such  an  action,  tbe  common-law  rule  upon 
this  question  is,  therefore,  in  full  force,  and 
the  relation  of  master  and  servant  or  parent 
and  child,  must  still  appear  in  the  pleading. 
This  being  the  case,  and  tbe  plaintiff  in  her 
petition  having  failed  to  allege  that  Iter 
daughter  was  wiier  21  years  of  age,  or  was 
in  ber  service,  or  that  she  was  entitled  to 
ber  service,  we  are  of  opinion  that  tbe  peti- 
tion failed  to  stete  a  cause  of  action  for  se- 
duction. 

The  Judgment  is  affirmed. 
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PHCENix  ma.  CO.  t.  wintebsmith 

et  nz. 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1007.) 

1.  iNSnBANOK— AOTIOR  OH  FiBS  PouoT— Evi- 
DKRCE— SUTFIOIKNCT. 

In  an  action  on  a  fire  policy  insuring  honae- 
hold  furniture,  evidence  considered,  and  held 
•afficient  to  auatain  the  verdict  as  to  tlie  value 
of  the  proper!?  destroyed. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  28,  Insurance,  §{  1722,  1791.] 

2.  Same— Amount  of  Insitbarcc. 

K.V.  St.  1908.  t  700.  provides  that  insurance 
eompanies  taking  fire  risks  on  real  estate  shall 
be  liable  on  all  policies  for  the  full  estimated 
value  of  the  property,  as  fixed  in  the  policy. 
Beld,  that  a  tnree-foiirthg  value  clause  in  a  fire 
policy  was  applicable  only  to  the  personal  pnqt- 
oty  insured  thereby,  and  not  to  the  real  estate. 

iEid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  28,  Insurance,  §{  1274-1276.] 

8.  Samb— Action   on   Pouct— Defenses. 

In  an  action  on  a  lire  policy,  it  was  no 
defense  that  the  three-fourths  value  clause,  writ- 
ten on  a  separate  slip  and  gummed  to  the 
policy,  had  been  lost  therefrom;  the  loss  having 
been  accidental,  and  the  application  of  such 
clause  being  elsewhere   stated   in  the  policy. 

4.    WlTTTESSES  —  TKANSACTIONS    WITH    ATTOB- 

ifKT — Relation  or  Attobnkt  and  Client. 
A  fire  policy  was  issued  to  a  man  on  his 
real  estate,  and  the  same  policy  covered  per- 
sonal property  belonging  to  his  wife.  In  an 
action  on  the  policy,  after  destruction  of  all 
the  property,  defendant  contended  that  the  man 
had  parted  with  his  title  by  a  conveyance  to 
the  wife,  and  she  testified  that  she  had  em- 
ployed an  attorney  to  procure  a  divorce  for 
her,  but  that  after  a  reconciliation,  it  was 
agreed  that  the  property  should  be  conveyed  to 
her,  whereupon  the  attorney  drew  a  deed  to 
be  executed  by  the  husband,  and  delivered  the 
same  to  him,  but  that  be  had  never  returned  it 
and  that  she  had  never  received  it  It  was 
shown  that  the  attorney  had  acted  for  both  par- 
ties in  attempting  to  bring  about  a  reconcilia- 
tion, ffeld,  that  it  was  proper  to  refuse  to 
compel  the  attorney  to  testify  in  regard  to  the 
drawing  of  the  deed  and  its  delivery  by  him. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  SS  121-123.] 

B.  iNsusANCK— Falsi  Statements  in  Pboofs 
of  Loss— EpyECT. 

False  statements  by  insured  as  to  the 
ehsracter  and  value  of  the  property  destroyed 
in  the  proofs  of  loss  did  not  render  the  policy 
void. 

SEkL  Note. — ^For  cases  in  point  see  Cent  Dig. 
.  28,   Insurance,  i  1304J 

61  Continuance— Obounds—Subpbibk. 

In  an  action  on  a  fire  policy,  defendant, 
after  the  introduction  of  all  the  evidence,  moved 
for  a  continuance  on  the  ^ound  that  insured 
had  testified  to  the  destruction  of  a  carpet  pur- 
chased from  a  named  firm,  that  defendant  was 
sarprised  by  the  testimony,  and  did  not  know 
then  that  it  could  prove  by  the  firm  that  their 
books  showed  no  record  of  any  such  sale,  though 
all  sales  by  them  were  entered  on  their  books. 
Beld,  that  It  was  no  abuse  of  discretion  to  deny 
the  motion.  It  appearing  that  the  proofs  of  loss 
were  prepared  by  defendant's  adjuster  with  the 
assistance  of  one  of  its  attorneys  and  that  the 
policy  contained  a  provision  requiring  the 
insuKd  to  submit  to  an  examination  whenever 
demanded  concerning  a  loss,  since,  under  such 

{>t«vlsiona,  defendant  might  have  obtained  the 
nformation  elicited  from  insured  on  the  trial, 
and  had  ample  time  to  procure  the  contradictory 
evidence. 
7.  New  Tkiai.— Obocnds— Subpbise. 

Such  facts  were  n«  ground  for  a  new 
trial. 


8.  Continuance— Qbounds—Newlt   Disoot- 

ebkd  Bvidbnck. 

Newly  discovered  evidence,  merely  cumula- 
tive or  only  tending  to  contradict  or  discredit 
a  party  or  opposing  witness,  is  no  ground  for 
a  continuance. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  10,  Continuance,  {  94.] 

0.  New  Trial  —  Newly  Discoveved   Evi- 
dence. 

Newly  discovered  evidence,  cumulative,   is 

no  ground  for  a  new  trial. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 

vol.  37,  New  Trial,  H  218-220.] 

10.   INSUBANCB  —  AonON  ON  FiBE  POLICT  — 
INBTBUCTIONS. 

Where,  in  an  action  on  a  fire  policy,  it  ap- 
peared that  only  a  few  articles  destroyed  be- 
longed to  one  other  than  insured,  and  that 
they  were  of  no  appreciable  value,  it  was  not 
error  to  fail  to  Instruct  the  Jury  that  there 
oould  b«  no  recovery  for  them. 

Appeal  from  Circuit  Court,  Hardin  County. 
"Not  to  be  ofBcially  reported." 
Action  by  W.  H.  Wlntersmltb  and  wife 
against   the    Phceniz    Insurance    Comi>any. 
From  a  Judgment  in  favor  of  plaintlffsi,  de- 
fendant appeals.    Afflimed. 

L.  A.  Faurest  and  S.  H.  Busb,  for  appel- 
lant   S.  M.  Payton,  for  appellees. 

SETTLE,  J.  On  January  19,  1905,  a 
dwelling  house  in  Hardin  county,  near  Eltza- 
bethtown,  owned  by  the  appellee  W.  H.  Wln- 
tersmltb, together  with  Its  contents,  was  de- 
stroyed by  fire.  The  appellee  B.  B.  Winter- 
smith,  wife  of  W.  H.  Wlntersmlth,  was  the 
owner  of  the  contents  of  the  house,  con- 
sisting of  furniture,  carpets,  rugs,  a  piano, 
clothing,  bedclotblng,  Jewelry,  and  various 
household  articles.  Shortly  before  the  fire 
appellees  obtained  of  appellant,  Phoenix  In- 
surance Company,  a  policy  Insuring  the 
house  for  $250  and  Its  contents  for  $400; 
the  Insurance  upon  the  bouse  being  payable 
to  W.  H.  Wlntersmltb,  and  that  upon  the 
contents  to  B.  B.  Wlntersmltb.  After  re- 
ceiving of  appellees  proofs  of  loss,  prepared 
by  Its  own  adjuster,  appellant  refused  pay- 
ment thereof,  and  appellees  thereupon 
brought  suit  to  recover  the  insnrance,  claim- 
ing the  bouse  and  contents  to  be  of  greater 
value  than  the  amounts  respectively  for 
which  they  were  Insured.  The  answer  of 
appellant  interposed  three  grounds  of  de- 
fense: (1)  That  appellees,  after  receiving  the 
policy,  materially  altered  and  tnvalldated  It 
by  detaching  therefrom  and  destroying  a 
three-fourths  value  clause  constituting  a  part 
of  the  contract  of  insurance,  which,  tbougli 
printed  on  a  separate  slip  of  paper,  had 
been  attached  with  mucilage  to  the  policy 
by  appellant's  agent  before  Its  delivery  to 
appellees.  (2)  That  the  interest  of  the  in- 
sured in  the  house  was  not  unconditional  and 
a  sole  ownership  or  fee-simple  title,  as  rep- 
resented by  tbe  Insured  in  procuring  the 
policy,  and  by  reason  thereof,  and  according 
to  the  provisions  of  the  i)ollcy,  appellant  was 
relieved  of  all  liability  for  the  loss  by  fire 
of  any  of  the  property  insured.     (8)  That 
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appellees.  In  order  to  collect  the  Insunmce 
upon  the  house  and  contents,  falsely  and 
fraudulently  vwon  that  certain  articles  of 
i^eclfled  value  were  destroyed  by  the  Are, 
when  In  fact  all  of  them  were  not  destroyed, 
and  their  valne  was  much  less  than  as  stat- 
ed, which  Btatemfflits,  It  was  alleged,  were 
known  by  the  insnred  to  be  false,  were  made 
to  deceive  appellant,  and  by  the  provisions 
of  the  policy  rendered  it  void.  All  the  af- 
flrmatlve  matter  of  the  answer,  except  as 
to  the  "three-fourths  value  clause,"  was  de- 
nied by  the  reply.  In  respect  to  that  feature 
of  the  contract.  It  was  admitted  that  It  was 
a  pert  of  the  contract  of  Insurance,  and  had 
been  attached  to  the  policy,  but  denied  that 
it  had  been  detached  or  destroyed  by  the  Inr 
sured.  It  was  averred  In  the  r^ly  that  the 
three-fourths  value  clause  was  attached  to 
the  policy  when  that  instrument  was  filed 
with  the  petition  In  the  oflSce  of  the  clerk  of 
the  Hardin  circuit  court  at  the  time  of  the 
institution  of  the  action,  and  that  Its  loss 
from  the  policy  and  petition  occurred  aft« 
that  time  without  appellees'  fault  The  trial 
of  the  action  resulted  In  a  verdict  and  judg- 
ment In  appellees'  favor  for  |650;  that  Is, 
$250  for  the  value  of  the  dwelling  house, 
and  $800  for  the  contents.  Appellant  was 
refused  a  new  trial,  and  its  dissatisfaction 
therewith  and  of  certain  rulings  of  the  trial 
court,  relied  on  for  a  reversal  of  the  Judg- 
ment appealed  from,  present  for  our  con- 
sideration the  alleged  errors  complained  of. 
It  Is  Insisted  for  appellant  that  the  verdict 
was  flagrantly  against  the  evidence.  Our  ex- 
amination of  the  bill  of  evidence  convinces 
us  that  this  contention  Is  without  merit  No 
question  was  made  as  to  the  value  of  the 
dwelling  house,  It  was  undoubtedly  wMth 
the  amount  for  which  It  was  Insured.  There- 
fore the  jury.  If  they  found  for  appellees  at 
all,  were  bound  to  fix  Its  value  at  the  time 
of  the  flie  at  $250.  There  was,  however,  a 
considerable  conflict  In  the  evidence  as  to  the 
value  of  the  contents  of  the  house.  Accord- 
ing to  the  testimony  of  appellee  B.  E.  Wln- 
tersmlth,  and  her  witnesses,  the  articles  of 
personalty  destroyed  with  the  house,  con- 
sisting of  a  piano,  various  pieces  of  hand- 
some furniture,  carpets,  rugs,  pictures,  bed- 
clothing,  wearing  apparel,  etc.,  were  worth 
In  the  aggregate  an  amount  largely  in  excess 
of  the  sum  for  which  they  were  insured.  It 
Is  true  that  the  facts  as  to  whether  all  the 
personal  property  burned  with  the  house  was 
covered  by  the  policy  of  insurance,  and  how 
much  of  ttte  property  Insured  was  recovered 
from  the  bouse  during  the  Inclplency  of  the 
fire,  were  more  accurately  known  to  ap- 
pellee E.  E.  Wintersmlth  than  any  other  wit- 
ness, and  as  to  these  facts  her  testimony  Is 
not  so  fully  corroborated;  but  there  was  tes- 
timony from  several  witnesses — ^residents  of 
the  neighborhood,  whose  opportunities  for 
knowing  how  the  house  was  furnished  and 
what  It  contained  were  good — which  strongly 
suppctfted  her  estimate  of  the  value  of  the 


pasonal  property  destroyed  by  the  fire,  and 
at  least  two  of  these  witnesses  reached  the 
scene  of  the  conflagration  in  time  to  see  that 
the  burning  house  then  consumed  practically 
all  the  property  and  effects  appellees  claim 
were  destroyed,  and  that  only  two  trunks  and 
a  few  articles  of  furniture  had  been  rescued 
from  the  house,  for  the  trunks  and  other  ar- 
ticles thus  saved  were  removed  by  the  two 
witnesses  in  question  from  where  they  had 
been  hastily  deposited  to  a  place  of  greater 
safety,  further  from  the  burning  house.  On 
the  other  hand,  though  appellant's  witnesses 
were  not  so  numerous  as  a]n;>ellees,  much 
of  its  testimony  conduced  to  prove  that  many 
of  the  articles  of  insured  property  claimed 
by  appellees  to  have  been  bnmed  were  val- 
ued by  their  witnesses.  Including  appellee  EL 
E.  Wintersmlth,  at  more  than  they  were 
worth.  Appellant's  adjust^-,  Lucas,  testi- 
fied that  he  visited  the  place  of  the  Are  short- 
ly after  its  occiRrence,  and  there  foand  in 
an  outhouse  many  articles  of  propoty,  some 
of  it  household  effects  of  value  which  an- 
swered to  the  description  of  much  of  what 
had  been  covered  by  the  policy  of  insurance. 
Appellant  also  proved  by  an  expat  piano 
builder,  who,  after  the  fire,  saw  the  iron 
frame  left  of  appellees'  piano,  that  the  In- 
strument before  the  fire  was  worth  less  than 
half  the  value  given  it  by  appellees'  witness- 
es. It  was  the  province  of  the  Jury  to  weigh 
the  evidence  and  determine  In  whose  favor  It 
preponderated.  That  duty  they  performed 
with  the  result  already  Indicated,  and  we  are 
not  prepared  to  say  that  their  finding  was 
not  in  accordance  with  Its  weight  or  proper 
effect  We  certainly  cannot  say  that  the 
verdict  was  flagrantly  against  the  evidence. 
Consequently  it  must  be  acc^ted  as  conclu- 
sive of  the  questions  of  fact  sulHuItted  to  the 
Jury. 

We  attach  no.imp<Hrtance  to  the  separation 
from  the  policy  and  loss  of  the  slip  contain- 
ing the  "three-fourths  value  clause."  Its 
loss  was  accidental  and  wholly  immaterial, 
for  the  reply  admits  Its  being  a  part  ot  the 
contract  contained  In  the  policy,  and,  besides. 
It  Is  elsewhere  stated  in  the  policy  that  It 
applies.  Its  application  goes  no  further, 
however,  than  to  the  loss  sustained  by  E.  E. 
Wintersmlth,  for  such  a  clause  only  affects 
personal  property  covered  by  the  policy,  as 
expressly  provided  by  sectlim  700,  Ky.  8t 
1903,  and  decided  by  this  court  in  Caledonia 
Insurance  Co.  v.  Cook,  101  Ky.  412,  41  S.  W. 
279.  It  Is  patent  that  the  Juiy,  in  fixing  the 
value  of  the  personal  property  of  appellee 
E.  E.  Wintersmlth  covered  by  the  policy  and 
destroyed  with  the  house  of  her  husband, 
applied  the  three-fourths  value  clause  In 
question,  as  they  allowed  her  only  $300  there- 
for, although  accOTdlng  to  her  testimony  its 
value  was  In  excess  of  $400,  the  amount 
for  which  It  was  insured. 

It  Is  also  insisted  for  appellant  that  the 
appellee  W.  H.  Wintersmlth,  neither  at  the 
time  of  the  contract  of  hisurance  nor  whoi 
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tb«  fire  occurred,  bad  sach  title  to  the  real 
estate  of  wblcb  tbe  bouse  Insured  w«8  a  part, 
as  «itltled  him  to  recover  for  Qie  loss  sus- 
tained by  tbe  burning  of  tbe  bouse.  This 
eontentl<m  Is  based  upon  the  claim  that  he 
had  parted  with  the  fee-simple  title  to  the 
real  estate  by  a  deed  vrtiereby  It  was  con- 
veyed to  his  wife  for  llfe^  with  the  reserra- 
tlMi  of  a  life  estate  to  himself  If  he  sur- 
▼iTed  her,  and  remainder  to  Mattle  Mont- 
gomeiy,  his  wife's  daughter  by  a  former  hus- 
band, after  his  death.  The  evidence  does 
not  support  this  contention.  It  merely  shows 
tliat  W.  H.  Wlntersmlth  had  agreed  to  make 
such  a  deed  as  Indicated,  and  that  tbe  deed 
had  been  written  by  J-  P.  O'Meara,  who 
was  acting  at  tbe  time  as  attorney  for  Ilrs. 
EL  B.  Wlntersmlth  in  a  suit  for  diToroe 
brought  by  her  against  W.  H.  Wintersmlth, 
but  that,  after  tbe  deed  was  written,  tbe 
latter  got  it  from  O'Meara  and  never  re- 
turned it.  The  only  witness  who  testified 
as  to  this  transaction  was  appellee  E.  S3. 
Wlntersmlth,  and  her  testimony  was  to  the 
effect  that  she  and  her  husband  liecame 
reconciled,  and  In  consequence  thereof  he 
was  to  make  a  deed  to  her  containing  tbe 
provisions  mentioned;  that  the  deed,  when 
written  by  O'Meara,  was  to  be  signed  and 
acknowledged  by  W.  H.  Wlntersmlth,  and  left 
with  O'Meara  for  ber;  that  tbe  deed  was 
written  by  O'Meara,  and  given  by  him  to 
W.  H.  Wlntersmlth  for  his  signature  and 
acAmowledgment,  but  that  tbe  latter  did  not 
return  It  to  O'Meara,  signed  and  acknowl- 
edged, as  agreed,  or  at  all,  and  she  had 
never  received  it  It  is  manifest  from  tbese 
uncontradicted  statements  of  Mrs.  Winter- 
smith  that  W.  H.  Wlntersmlth  never  com- 
plied with  tbe  agreement  to  convey  the  prop- 
erty in  question.  It  therefore  follows  that, 
t>oth  at  the  time  of  the  contract  of  Insurance 
and  when  tbe  house  was  burned,  be  was 
the  sole  owner  of  the  property  and  the  ez- 
dosive  holder  of  the  title  thereto.  This  view 
of  tbe  matter,  about  which  there  can  be  no 
dispute  upon  the  evidence,  makes  it  un- 
necessary  for  us  to  decide  whether,  if  the 
deed  referred  to  had  been  formally  executed 
and  delivered  by  W.  H.  Wtntersmlth,  he  would, 
nevertheless,  have  had  in  the  property  such 
an  insurable  Interest  as  would  have  allowed 
bim  to  enter  into  the  contract  evidenced  by 
the  policy,  and  entitled  him  to  recover  there- 
on for  tlie  loss  resulting  from  the  burning  of 
the  house. 

We  are  also  of  opinion  that  the  lower  court 
did  not  err,  as  contended  by  appellant,  in 
refusing  to  compel  J.  P.  O'Meara  to  testify 
In  r^iard  to  the  writing  of  tbe  deed  and  Its 
delivery  to  W.  H.  Wlntersmlth.  It  appears, 
from  what  little  was  said  by  him,  and  also 
from  the  testimony  of  Mrs.  Wlntersmlth, 
that,  though  be  was  the  retained  counsel  of 
the  latter  in  the  divorce  suit,  he  was  acting 
for  her  and  tbe  husband  in  effecting  a  recon- 
ciliation between  them;  the  wrlthig  of  the 
deed  by  him  being  a  part  of  tbe  means 


employed  to  that  aid.  Therefore,  in  all  that 
occurred  tn  connection  with  that  transaction, 
hicluding  tbe  delivery  to  W.  H.  WinterKnith 
of  the  deed,  what  was  then  or  afterwards 
said  and  done  about  the  deed  was  communi- 
cated to  and  received  by  O'Meara  because 
of  bis  relation  as  attorney  to  the  parties, 
and  such  communications  were  therefore 
privileged,  and  the  trial  Judge  properly  ruled 
them  to  be  such  when  he  refused,  upon  ap- 
pellees' objection,  to  require  O'Meara  to  tes- 
tify as  to  the  transaction  in  req)ect  to  the 

We  fall  to  see  the  force  of  appellant's 
further  contention  that  the  statements  of  ap- 
pellees as  to  the  character  and  value  of  the 
personal  prc^erty  burned,  however  false, 
made  in  the  proofs  of  loss  before  suit,  render- 
ed the  policy  void.  False  and  material  repre- 
sentations, made  to  procure  the  insurance 
and  which  Induced  the  issuance  of  the  policy, 
will  have  the  effect  asserted;  but  false  and 
fraudulent  representations  as  to  the  extent 
of  the  loss  sustahied,  made  to  secure  proceed 
of  the  policy,  will  not  render  void  the  policy, 
though  they  onght  to  prevent  a  recovery, 
at  least  to  the  extent  that  they  are  false  or 
fraudulent  In  tbe  case  at  bar,  tbe  alleged 
fatee  statements  were  in  tbe  main  as  to  the 
articles  of  personal  property  claimed  by  ap- 
pellees to  have  been  burned  with  the  house, 
and  their  value.  The  truth  or  falsity  of 
these  statements  were  considered  by  the  Jury 
upon  the  trial.  Proof  was  heard  by  them 
upon  all  questions  in  respect  to  which  ap- 
pellees made  sworn  statements  in  the  pre- 
liminary proofs  of  loss.  Manifestly  tbe  state- 
ments made  in  the  proofs  of  loss  were  not 
wholly  false,  or  even  enough  so  to  prevent 
a  verdict  from  the  Jury  in  appellees'  behalf, 
and  we  have  already  indicated  that  there 
was  evidence  to  support  the  verdict 

It  la  also  contended  by  appellant  that  the 
court  erred  In  refusing  It  a  continuance  of 
the  case.  The  motion  for  the  continuance 
was  made  after  the  Introductlcm  of  the  evi- 
dence, but  before  the  argument  to  the  Jury, 
and  was  based  upon  affidavits  then  filed, 
which,  in  substance,  set  forth  that  api)ellee 
B.  E.  Wlntersmlth,  upon  cross-examination, 
testified  that  for  a  moquette  carpet  burned 
with  the  house  ttie  bad  paid  to  a  named  firm 
of  LoulsTllle,  $7B;  that  for  certain  lace  cur- 
tains burned  at  the  same  time  she  had  paid 
to  another  Louisville  firm  $8  a  pair,  and 
that  a  Miss  Hanna,  ot  Louisville,  was  with 
her  when  the  curtains  were  purchased ;  that 
the  evening  following  these  statements  of 
Mrs.  Wlntersmlth  appellant's  adjuster,  Lucas, 
learned  from  the  Louisville  firm  of  whom 
Mrs.  Wlntersmlth  claimed  to  have  purchased 
the  carpet  that  their  books  showed  no  such 
sale  of  a  carpet  to  her,  and  that  all  sales 
made  by  them  were  entered  on  their  books; 
that  from  Miss  Hanna  Lucas  also  learned 
that  no  lace  or  other  curtains  had  been  pur- 
chased by  Mrs.  Wtntersmlth  when  she  was 
present;   tiiat  appelUmt  was   surprised   by 
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the  testimony  of  Mrs.  Wlntersmltti  In  the 
particulars  indicated,  and  did  not  linow  that 
the  LoulEiville  witnesses  would  contradict 
her  nntll  the  night  following  her  cros^ex- 
amlnatlon,  which  was  too  late  to  get  them  to 
Ellzabethtown  In  time  to  introduce  them  aa 
witnesses  for  that  purpose,  but,  if  allowed 
a  continuance,  the  personal  attendance,  or 
depositions  of  the  witnesses  could  be  obtain- 
ed for  use  at  the  succeeding  term.  We  do 
not  think  the  refusal  of  the  lower  court  to 
grant  the  continuance  was  an  abuse  of  dis- 
cretion. It  does  not  sufficiently  appear  from 
the  affidavits  that  the  facts  claimed  to  be 
in  the  possession  of  the  LoulsTlUe  witness- 
es could  not  have  been  sooner  discovered.  As 
the  proofs  of  loss  furnished  appellant  by  ap- 
pellees were  prepared  by  their  adjuster, 
Lucas,  with  the  assistance  of  one  of  appel- 
lant's Ellzabethtown  attorneys,  the  facts  tes- 
tified ta  by  Mrs.  Wlntersmlth  on  the  trial, 
upon  appellant's  cross-examination,  as  to  the 
uames  of  the  persons  or  firms  from  whom 
she  purchased  the  carpet  and  curtatos,  which 
were  included  in  the  articles  set  out  in  the 
proofs  of  loss,  could  then  hare  be«i  ascer- 
tained from  her.  Moreover,  the  policy  sued 
on  contains  a  provision  requiring  appellees  to 
submit  to  an  examination  by  appellant  touch- 
ing the  loss  sustained  whenever  demanded  of 
them,  and,  by  the  exercise  of  the  right  thus 
conferred  by  the  policy,  appellant  could  also 
have  obtained  the  information  it  elicited  from 
Mrs.  Wlntersmlth  during  the  trial,  and  still 
had  ample  time  to  see  the  Louisville  witnesses 
and  procure  their  attendance  at  the  succeed- 
ing term  and  In  time  for  the  trial  that  took 
place.  It  is  further  apparent  that  the  only 
effect  of' the  testimony  of  the  Louisville  wit- 
nesses would  be  to  contradict  or  discredit 
Mrs.  E.  E.  Wlntersmlth.  Newly  discovered 
evidence  which  is  merely  cumiukitive,  or 
which  would  only  tend  to  contradict  or  dis- 
credit a  party  or  opposing  witnesses,  or 
which  could  have  been  had  on  the  trial  by 
the  exercise  of  reasonable  diligence,  will  not 
authorize  a  continuance  or  new  trial.  Bar- 
rett V.  Belshe,  7  Ky.  348;  Flndly  v.  Tyler,  11 
Ky.  161 ;  Rider  v.  Sullivan,  15  Ky.  Law  Rep. 
749 ;  L.  &  N.  R.  R.  Co.  v.  Tlnkhams'  Adm'r, 
44  S.  W.  439,  19  Ky.  Law  Rep.  1784. 

What  we  have  said  as  to  a  continuance  on 
the  ground  of  the  newly  discovered  evidence, 
relied  on  by  appellant,  applies  with  equal 
force  to  Its  motion  for  a  new  trial  based  upon 
the  same  ground.  The  lower  court  properly 
held  that  ground  insufficient  to  authorize 
a  new  trial. 

We  do  not  think  the  InstructlonB  open  to 
the  criticisms  made  by  counsel  for  appellant 
The  only  error  they  contain  was  against  ap- 
pellees. They  should  not  have  submitted  to 
the  jury  any  question  as  to  the  loss  of  the 
three-fourths  value  clause  from  the  policy, 
for  the  pleadings  made  no  real  issue  as  to 
that  question,  and  its  loss  was  not  material. 
The  Instructions  should  Also  have  omitted  the 
submission  to  the  Jury  of  any  question  aa 


to  W.  H.  Wlntersmlth's  ownership  of  the  real 
estate  containing  the  house,  as  all  contro- 
versy on  that  point  was  removed  by  the  evi- 
dence. Except  for  the  errors  indicated,  which 
were  favorable,  instead  of  prejudicial,  to  ap- 
pellant, the  Instructions  w»'e  correct. 

As  the  proof  Indicated  that  only  a  few 
articles  destroyed  by  the  fire  belonged  to  Mat- 
tie  Montgomery,  and  that  they  were  of  no 
appreciable  value,  the  court  did  not  err  In 
falling  to  Instruct  the  Jury  that  there  ooold 
be  no  recovery  as  to  them. 

Judgment  affirmed. 


O'SULLIVAN'S  TRUSTEE  v.  DOUGLASS 

et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1907.) 

1.  Bankruptcy  —  Recovkht  bt  Tbubtmi  of 
Pbopebtt  Tsansfxrrbd. 

Under  Bankr.  Act  July  1,1806,  c  641.  80 
Stat.  564,  i  67,  subsec  e  [U.  S.  Comp.  St. 
1901,  p.  3449],  providing  that  all  transfers  of 
property  made  by  a  person  adjudged  a  bank- 
rupt, and  witbin  four  months  prior  to  the  filinc 
of  the  petition,  with  intent  to  hinder  or  defrana 
creditors,  shall  be  void  against  the  creditors,  ex- 
cept as  to  purchasers  in  good  faith  and  for  a 
present  fair  consideration,  and  all  property  of 
the  debtor  so  transferred  Bboll,  if  he  is  ad- 
judged a  bankrupt,  and  the  same  is  not  exempt 
from  execution  and  liability  for  debts  by  the 
law  of  his  domicile,  be  part  of  the  assets  of 
the  bankrupt  and  pass  to  his  trustee  in  bank- 
ruptcy, whose  duty  it  shall  be  to  recover  it,  de- 
fendants are  liable  to  the  trustee  where,  within 
four  months  of  the  filing  of  the  petition  in 
bankruptcy,  the  bankrupt,  for  the  purpose  of 
defeating  creditors,  voluntarily  assigned  to  de- 
fendants a  claim  for  money,  and  they  collected 
It  and  returned  it  to  the  bankrupt,  part  of  it 
before  and  part  after  the  filing  of  the  petition 
in  bankruptcy;  it  not  being  shown  to  be  ex- 
empt. 

2.  SAin— 'Exemptions— EviDBiwK. 

For  defendants,  to  whom  a  bankrupt  trans- 
ferred a  claim  for  money  in  frand  of  creditors, 
to  defeat  recovery  thereof  by  the  trustee  in 
bankruptcy,  on  the  ground  of  its  exemption  to 
the  bankrupt,  they  must  show  that  he  was  en- 
titled to  it  under  the  exemption  statute  of  ths 
state  in  lieu  of  something  else  that  was  specificai- 
ly  exempt,  but  not  on  hand,  and  for  which  th* 
statute  allowed  a  substitute ;  money  or  a  choM 
in  action  not  l>eing  exempt  under  the  statute; 
and  this  is  not  done  by  the  testimony  of  the 
bankrupt  that  he  was  a  resident  with  a  family 
and  needed  this  money  to  keep  them  up. 

3.  Samb— Saxabt  01  CiTT  Offioiai.. 

The  salary  of  a  city  official  is  not  exoapt 
so  as  to  prevent  its  recovery  by  the  trustee  of 
the  bankrupt  ofiicial  from  tbe  persons  to  whom 
he  assigned  it  in  fraud  of  his  creditors. 

4.  JuDOURT— Ru  Judicata— Pebsonb  Cor- 

OLUDED. 

The  trustee  In  bankruptcy,  being  a  privy  is 
estate  to  the  debtor,  is,  in  the  absence  of  an  al- 
legation and  proof  of  collusion,  concluded  by 
a  judgment  in  proceedings  before,  though  with- 
in four  months  of,  the  filing  of  the  petition  in 
bankruptcy,  by  a  creditor  of  the  bankrupt 
against  him  and  persons  to  whom  he  had  as- 
signed money,  to  reach  tlie  same  as  money  be- 
longing to  him;  it  being  adjudged  therein  that 
the  money  belonged,  not  to  him,  but  to  those 
to  whom  he  had  assigned  it. 

Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  First  Divi- 
sion. 
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"To  be  officially  reported." 

Action  by.  Daniel  B.  O'SuUlTan's  trustee 
in  bankruptcy  against  J.  J.  Douglass  and  oth- 
ers. Judgment  for  defendants.  Plaintiff  ap- 
peal*. Reversed,  and  remanded  with  direc- 
tlonsi 

El  Steinfeld  and  W.  W.  Crawford,  for  ap- 
pellant.   Wm.  Furlong,  for  appellees. 

O'RBAR,  a  J.  Daniel  B.  O'Snllivan,  an 
official  of  the  city  of  Louisville,  wliose  salary 
is  $208.83  per  month,  being  insolvent,  and 
considerably  in  debt,  assigned  bis  salary  for 
tbe  month  of  January,  1905,  to  appellees.  He 
did  the  same  for  the  month  of  February, 
1906,  and  for  the  first  22  days  of  March, 
1906.  On  the  last-named  date  be  filed  his 
petition  to  be  adjudged  a  bankrupt  In  the 
United  States  District  Court  for  the  Western 
District  of  Kentucky.  The  assignments  of 
the  salary  for  January  and  February  were 
made  about  the  last  of  each  month.  For 
March  the  assignments  were  made  dally. 
O'Sulilvan  received  nothing  contemporane- 
ously with  the  assignments.  But  after  the 
salary  lists  fcH-  the  months  bad  been  allowed 
by  the  city  and  its  warrants  Issued,  appel- 
lees then  paid  them  to  O'Suillvan  in  full,  re- 
taining no  commission.  A  few  days  after  the 
January  salary  had  been  assigned,  a  credit- 
or of  O'Suillvan,  Wm.  Kelday,  having  a 
Judgment  and  execution  returned  no  property 
found,  filed  hla  petition  in  equity  for  a  dis- 
covery of  assets.  The  city  was  made  a  de- 
fendant. It  answered,  disclosing  that  O'Sui- 
llvan had  previously  assigned  his  salary  for 
that  month  to  appellees.  Thereupon  appel- 
lees were  made  parties  defendant.  It  being 
charged  that  O'Suillvan  had  assigned  the  sal- 
ary claim  to  them  to  hinder  and  delay  his 
creditors.  They  answered,  claiming  that  the 
assignment  to  them  was  for  full  value,  and 
that  they  were  Innocent  purchasers  without 
notice  of  O'SulIivan's  unlawful  purpose,  if 
he  had  such,  in  assigning  it  Upon  slight 
preparation  that  case  was  submitted,  and 
the  Jndgrment  was  rendered  in  favor  of  ap- 
pellees. 

When  the  payments  were  made  by  appel- 
lees to  O'Suillvan,  they  knew  his  creditors  had 
attached;  knew  he  was  insolvent;  paid  bim 
nothing,  and  did  not  bind  themselves  to  pay 
him  anything,  for  the  salary  claims.  They 
were  friends  of  O'Snllivan,  and  we  think  the 
record  shows  their  purpose  was  to  aid  him 
In  preventing  his  creditors  from  subjecting 
his  salary  to  their  debts.  This  was  a  viola- 
tion of  the  bankrupt  statute.  Subsection 
"e"  of  section  67  of  that  statute  (Act  July 
1,  1898,  c.  541,  30  Stat  564  [V.  8.  Oomp. 
St  1901,  p.  8449])  reads:  "That  all  convey- 
ances, transfers,  assignments,  or  encum- 
brances of  property,  or  any  part  thereof, 
made  or  given  by  a  person  adjudged  a  bank- 
rupt under  the  provisions  of  this  act,  subsft- 
quent  to  the  passage  of  this  act  and  within 
four  months  prior  to  the  filing  of  the  peti- 
tion, with  the  intent  and  purpose  on  his  part 


to  hinder,  delay  or  defraud  Ids  creditors, 
or  any  of  them,  shall  be  null  and  void  as 
against  the  creditors  of  such  debtor,  except 
as  to  purchasers  In  good  faith  and  for  a 
present  fair  consideration;  and  all  property, 
of  the  debtor  conveyed,  transferred,  assigned, 
or  encumbered  as  aforesaid  shall,  if  be  be 
adjudged  a  bankrupt,  and  the  same  is  not 
exempt  from  execution  and  liability  for 
debts  by  the  law  of  his  domicile,  be  and  re- 
main a  part  of  the  assets  and  estate  of  the 
bankrupt  and  sliall  pass  to  bis  said  trustee, 
whose  duty  it  shall  be  to  recover  and  re- 
claim the  same  by  legal  proceedings  or  oth- 
erwise for  the  benefit  of  the  creditors." 
Where  one  is  insolvent  he  may  sell  wliat  he 
has,  of  course,  but  he  is  not  allowed  to  give 
it  away  in  prejudice  of  his  creditors'  rights.' 
So,  people  dealing  with  an  insolvent  must 
bear  in  mind  the  iwlicy  of  the  law  that  a 
man  must  pay  firat  and  give  afterwards.  If 
that  is  true  as  to  gifts,  it  ought  all  the  more 
bear  good  as  to  sales  for  less  than  a  fair 
value.  They  partake  of  the  nature  of  gifts 
in  that  they  were  without  consideration  to 
the  extent  that  the  property  exceeds  in  value 
what  is  received  for  it,  but  they  have  not 
even  the  graciousness  that  distinguishes  a 
bestowal  by  voluntary  gift  Fraud  entere  to 
vitiate  the  transaction,  for  the  purpose,  in 
the  case  of  a  failing  debtor,  is,  in  the  eye 
of  the  law,  to  defraud,  and  the  purchaser 
no  less  ttian  the  seller  participates  In  it — 
the  latter  possibly  driven  by  necessity,  the 
former  most  likely  by  greed.  Each  is  char- 
ged with  liability  for  the  act  It  Is  unlaw- 
ful and  is  denounced  by  the  statutes  of  the 
United  States  and  of  the  state.  But  where 
one,  to  enable  a  failing  debtor  to  conceal  his 
assets  to  defeat  his  creditors,  pays  full  value 
for  the  article,  having  notice  of  the  fraudu- 
lent purpose — for  that  is  what  the  statute 
deems  it  to  l>e — ^he  violates  the  statute.  Huff- 
man V.  Leslie,  66  S.  W.  822,  23  Ky.  Law 
Rep.  1982.  It  sliould  be  marked  that  pur- 
chasers who  are  protected  by  this  statute 
are  those  wtio  act  in  good  faith  and  pay  a 
present  fair  oonsideratiOD.  Three  things 
must  concur  to  protect  them:  (1)  Their  own 
good  faith;  (2)  a  consideration  passing  at 
the  time  of  tbeir  purchase;  and  (3)  it  must 
be  a  fair  equivalent  of  the  thing  purehaaed. 
Here  appellees  were  not  purchasers  in  good 
faith,  nor  did  they  pay  a  present  considera- 
tion for  the  thing  purchased.  They  did  not 
then  pay  anything,  or  bind  themselves  to 
pay  anything  at  all  events.  Their  purchases 
were  void  as  to  creditors  of  O'Suillvan.  And 
furthermore,  under  the  statute,  the  thing  so 
dealt  In  remains  assets  of  the  bankrupt,  and 
passes  to  his  trustee,  whose  duty  it  is  to 
reclaim  and  recover  the  asset,  unless  it  was 
exempt  to  the  bankrupt  under  the  laws  of 
the  state. 

The  salary  for  February  assigned  to  ap- 
pellee passed  to  the  trustee  upon  the  debtor's 
becoming  bankrupt  within  four  months  there- 
after, and  it  should  have  been  adjudged  to 
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«ppellaikt,  altbongh  It  had  been  previously 
paid  OTer  to  the  debtor  by  his  assignee. 

As  to  the  March  salary  (that  part  earned 
prior  to  the  filing  of  the  petition  to  bank- 
ruptcy). It  was  not  paid  to  O'SnlllTan  till 
after  be  filed  his  petition  In  bankruptcy. 
Nor  had  appellee  then  paid  him  anything  on 
It,  although  It  had  been  frequently  assigned 
'by  the  debtor  to  appellees.  But  whether  It 
was  owing  by  the  city  or  appellees  to  O'Sul- 
llran,  It  passed  to  the  trustee  In  bankruptcy 
upon  the  filing  of  the  petition,  and  neither 
could  subsequently  pay  it  save  to  the  trus- 
tee 80  as  to  discharge  the  liability.  Appellees 
In  fact  collected  It  from  the  city.  They  then 
held  It  as  the  property  of  the  trustee,  and 
should  have  paid  It  only  to  him.  The  rule 
on  this  subject  Is  thus  laid  down  in  Int»- 
natlonal  Bank  v.  Sherman,  101  U.  S.  407,  26 
li.  Ed.  866  (and  confirmed  recently  In  Muel- 
ler V.  Nugent,  184  U.  8.  1,  22  Sup.  Ot  260, 
46  L.  Ed.  406)  :  'rThe  filing  of  the  petlti<» 
was  a  caveat  to  all  the  world.  It  was,  In 
■effect,  an  attachment  and  Injunction.  There- 
after all  the  property  rlghte  of  the  debtor 
were  Ipso  facto  In  abeyance  until  the  final 
Adjudication.  Those  who  dealt  with  his  prop- 
erty in  the  interval  between  the  filing  of  the 
petition  and  the  final  adjudication  did  so 
at  their  peril." 

Nor  was  O'SulUvan  entitled  to  any  of  this 
money  or  property  as  an  exemption,  so  far 
«8  this  record  showa  It  Is  true,  be  testified 
that  he  was  a  citizen  of  this  commonwealth, 
with  a  family  of  three  persons.  But  he  did 
not  show  what  other  property  he  had.  In 
-order  for  this  to  have  been  exempt,  he  would 
have  had  to  show  that  he  was  entitled  to 
It  under  the  statute  in  lieu  of  something 
-else  that  was  specifically  exempt,  but  was 
not  on  hand,  and  for  which  the  law  allowed 
a  substitution.  Money  is  not  exempt  under 
the  statute;  neither  is  a  chose  In  actiw. 
■Oertoln  enumerated  articles  are  exempt,  in- 
cluding enough  provisions  to  support  the  fam- 
ily of  the  debtor  for  one  year,  but,  if  not 
on  hand,  then  other  proper^  to  the  value  of 
not  exceeding  $40  for  each  member  of  the 
family  may  be  set  apart  to  make  up  the  defi- 
ciency of  exempt  provisions.  There  is  no 
-evidence  In  the  record  as  to  what  provisloDs 
this  debtor  had  on  hand,  or  as  to  what  other 
personal  property  he  then  had;  nothtog  to 
-entitle  him  to  the  exemption  in  this  case, 
beyond  the  fact  that  be  was  a  resident  with 
a  family,  and  said  be  needed  this  mon^  to 
keep  them  up.  Furthermore,  there  was  no 
plea  of  exemption  In  the  case.  True,  O'Sul- 
Uvan pleaded  that  his  salary  was  exempt 
from  attechment  or  execution,  because  the 


salary  of  a  public  official  could  not  be  at- 
tached. This  was  upon  tlie  m^posed  groond 
that  puUic  policy  forbids  the  attadunoit  ot 
such  salaries.  And,  if  true.  It  would  be  so 
without  reference  to  what  property  such 
debtor-official  may  have  owned.  But  the 
proposition  Is  not  true.  The  salary  of  a  city 
official  may  be  attached  for  his  debt& 
Brldgeford  v.  Keenehan,  8  Ky.  Law  Rep. 
268;  Speed  v.  Brown,  10  B.  Mon.  109;  Rod- 
man V.  Musselman,  12  Bush,  355,  2S  Am. 
Rep.  724.  There  was  no  plea  of  exemption 
on  the  ground  that  the  debtor  had  not 
enough  provisions  on  hand  to  support  his 
family  one  year.  There  was,  therefiwe, 
neither  pleading  nor  proof  to  support  an 
adjudication  of  any  exemption  to  his  favor. 

The  court  is  of  the  optolon  that,  for  the 
salary  of  February  ($208.33),  and  for  Mardi 
up  to  the  filing  of  the  petition  to  bankruptcy 
(1152.70),  the  trustee  is  entitled  to  recover 
of  appellees.  But  for  the  January  salary  a 
different  question  is  presented:  The  liabili- 
ty of  appellees  to  account  to  O'SulUvan,  and 
to  his  creditor  Kelday,  for  this  sum  on  the 
ground  that  it  did  not  belong  to  appellees, 
had  been  litigated  to  a  court  of  competoit 
Jurisdiction,  and  adjudged  to  favor  of  ap- 
pellees. The  litigation  was  not  collusivek 
The  Judgment  of  the  court  settled  the  title 
to  this  fund  as  between  the  parties;  and  de- 
cided the  Identical  questions  of  fraud,  valu- 
able consideration,  and  notice  of  the  debtw's 
intent  that  are  Involved  In  this  case.  We 
think  the  Judgment  is  conclusive.  Ordinarily 
one  Judgment  Is  not  a  bar  to  another  proceed- 
tog  unless  It  not  only  presente  the  same 
subject-matter  of  the  litigation,  or  cause  of 
action,  but  is  between  the  Identical  parties 
and  to  the  same  right  Appellant,  the  trus- 
tee, was  not  a  party  to  the  Kelday  suit,  but 
the  bankrupt  was.  There  was  then  no  trus- 
tee In  bankruptcy ;  hence  the  titie  was  to  the 
bankrupt  himself.  The  Judgment  of  the 
court  divested  him  ot  it — at  least  adjudged 
that  he  did  not  have  it  and  that  appellee  did. 
The  subsequent  bankruptcy  of  the  debtw 
and  appointment  of  his  trustee  cannot  apea 
up  that  question  for  litigation  again,  to  the 
absence  of  an  allegation  of  collusion  among 
the  parties  to  obtoto  the  former  Jndgmoit  to 
the  Btoto  court  The  trustee  is  a  privy  In 
the  estote  to  the  debtor,  and  takes  his  prop- 
erty subject  to  such  rlghte  as  the  debtor 
himself  had,  barring  his  own  frauds. 

Wherefore,  the  Judgment  at  the  circuit 
court  is  reversed,  and  cause  remanded,  with 
directions  to  enter  Jndgmoit  to  contormlty 
herewith. 

Whole  court  sitting  except  BARElBB,  J. 
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HTSLOP  T.  JOHNSON,  BRIGGS  &  PITTS. 
(Ck>urt  of  Appeal*  of  Kcntackr.    Jan.  10.  190TJ 

1.  PAKTRXliSHIF— AOIS  or  PABTNXB— lilABIU- 
TY  OF  FiBK. 

The  mere  fact  that  P.,  who  waa  a  member 
of  three  finns,  all  of  which  had  dealings  with 
defendant,  gave  order*  indiacriminatelj,  which 
defendant  believed  were  to  go  on  the  accounta 
of  one  of  the  firma  against  him,  did  not  en- 
title him  to  recover  for  such  items  against  such 
firm,  if  in  fact  the  items  were  not  purchased 
by  or  for  them  or  osed  by  them. 

2.  JUDGHBRT— RXS   JUDICATA. 

Where  P.,  a  member  of  three  firms,  doing 
business  with  defendant,  ordered  material  from 
defendant  indiscriminately,  and  in  a  suit  by 
one  of  the  firms  against  defendant  on  an  open 
account,  defendant  attempted  unsuccessfully  to 
set  off  all  the  items  against  the  plaintiff,  the 
judgment  did  not  affect  bis  rights  to  thereafter 
recover  for  items  furnished  to  the  other  firms. 

Appeal  from  Clrcnit  Court.  Pike  County. 
"Not  to  be  officially  reported." 
Action  by  Johnson,  Brlggs  &  Pitts  against 
William  Hyslop.    From  a  judgment  in  favor 
of  plaintiffs,  defendant  appeals.    Affirmed. 

J.  F.  Bntler  and  J.  J.  Moore,  for  appellant 


O'REAR,  O.  J.  Langhome,  Johnson  & 
Co.  la  a  firm  which  bad  the  contract  for 
building  a  part  of  the  Big  Sandy  railroad 
from  Whltehouse  to  Elkhom  City.  They 
are  not  parties  to  this  suit  Johnson,  Briggb 
&  Pitts,  appellees,  are  another  firm,  who 
-were  subcontractors  In  doing  tbe  work  above 
named.  Tbe  Ooheen  Masonry  Company 
was  still  another  concern,  a  BubcontractcHr, 
and  not  a  party  to  this  suit  Appellant  Is 
a  lumberman,  who  fumisbed  lumber  to  eacta 
of  the  tbree  companies  above  named  In  the 
prosecution  of  tbelr  work,  and  had  otber 
transactions  with  each  of  them.  J.  L.  Pitta 
la  a  member  of  all  three  of  the  firms  above 
named.  Jobnson,  Brlggs  &  Pitts  sued  ap- 
pellant on  an  open  account  for  property  sold 

88S.W.-63 


to  him,  and  for  money  advanced  to  blm,  giv- 
ing blm  credit  of  certain  items.  Appellant 
disputed  some  inconsiderable  part  of  the 
account  and  pleaded  as  a  counterclaim  his 
account  for  lumber  claimed  to  have  been 
fumisbed  to  the  plaintiffs,  which  he  says  la 
in  excess  of  tbe  balance  sued  tot  by  them. 
There  Is  much  confusion  la  the  record,  and 
probably  some  In  the  minds,  If  not  In  the 
accounts,  of  the  parties,  owing  to  a  misun- 
derstanding as  to  which  of  the  concerns 
should  be  charged  with  tbe  lumber  furnished 
on  the  work  by  appellant  The  whole  mat- 
ter was  referred  to  tbe  master.  His  report 
was  not  entirely  confirmed  by  the  court 
But  a  Judgment  was  rendered  in  favor  of 
appellees  against  appellant  for  a  balance 
of  $160,  considerably  less  than  they  sued  for. 
Appellant  was  not  allowed  bis  claims  against 
the  other  firms  which  he  sought  to  use  aa 
set-off  against  appellees'  demand.  The  rea- 
son they  were  not  allowed  is  probably  be- 
cause they  were  not  against  appellees,  and 
had  no  legal  connection  with  the  claim  sued 
upon.  Whatever  his  rights  against  Lang- 
home,  Johnson  &  CX>.  and  the  Gobeen  Ma- 
sonry Company  may  have  been  they  are  uur 
affected  by  the  Judgment  In  this  case.  The 
mere  fact  that  Pitts,  a  member  of  ail  the 
firms  dealing  with  appellant  gave  orders 
indiscriminately,  which  appellant  believed 
were  to  go  upon  the  accounts  of  appellees' 
firm,  does  not  entitle  him  to  recover  tor 
such  items  against  appellees  if  In  fact  the 
Items  were  not  bought  by  them,  or  for  them 
by  one  authorized  to  represent  them  In  the 
matter,  nor  got  or  used  by  them.  Tbe  at- 
tachment against  appellant  was  sustained 
on  the  ground  that  he  was  a  nonresident 
The  proof  is  confilctlng  as  to  bis  place  of 
residence,  but  there  Is  not  such  a  state  of 
record  as  Justifies  our  saying  the  trial  court 
was  not  correct  In  bis  finding  of  the  fact 
Judgment  afDlrmed. 
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EU3BRHARDT  et  al.  y.  WAHL'S  ADM-R. 
(Oonrt  ot  Appeals  of  Kentucky.    Jan.  9,  1007.) 

1.  Husband  and  Wifb— Tbansactions  Be- 
tween Husband  and  Wife— Validitt  as 
TO  Thibd  Persons. 

Ky.  St  1903,  {  2128,  provides  that  a 
transfer  of  personalty  between  husband  and 
wife  shall  not  be  valia  as  to  third  persons,  un- 
IcM  in  writing  and  acknowledged  and  recorded 
•J  a  chattel  mortgaj^,  and  that  a  wife  may 
Bake  contracts  and  sue  and  be  sued  as  a  single 
w*man.  A  husband  executed  two  notes,  for  the 
same  amount,  to  a  bank  to  secure  a  loan, 
pledging  shares  of  stock  belonging  to  him  as 
collateral  to  secure  the  first  note,  and  the  wife 
pledged  shares  of  stock  belonging  to  her  to 
secure  the  second.  She  paid  off  the  first  note 
with  her  own  means,  whereupon  the  bank  re- 
leased the  husband's  stock.  The  intention  was 
to  pay  the  note  for  which  her  stock  was  pledged, 
and  on  discovering  the  mistake  the  husband  de- 
livered to  the  wife  his  shares  in  pledge  to 
secure  the  sum  she  had  paid  for  him.  Held, 
in  a  suit  by  a  creditor  of  the  husband  to  dis- 
cover assets,  in  which  bis  stock  was  attached, 
that  the  agreement  between  the  husband  and 
wife  that  his  stock  should  be  held  as  security 
to  indemnify  her  against  loss  not  having  been 
in  writing  or  recorded  was  not  enforceable  as 
against  the  debt  of  plaintilf,  but  that  the  judg- 
ment should  hare  subjected  the  husband's  stock 
first  to  the  payment  of  the  amount  paid  for  him 
by  the  wife,  and  that  any  surplus  should  then 
be  applied  to  plaintiff's  debt. 

2.  Same— Actions— BuBDEN  of  Pboof. 

Under  the  married  woman's  act,  where  a 
wife  claims  an  interest  in  the  husband's  prop- 
erty by  reason  of  a  payment  made  by  her  on 
his  behalf,  the  burden  is  not  upon  her  to  show 
affirmatively  that  the  money  was  her  separate 
estate. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife.  U  471,  47&-179.] 

Aroeal  from  Circuit  Court,  Daviess  Ootin- 

ty. 

"To  be  officially  reported." 

Suit  by  the  administrator  of  Lewis  Wahl 
against  Jacob  Eberhardt  and  others,  in  which 
Ella  E<berbardt  intervened.  From  a  judgment 
In  favor  of  plaintiff,  defendant  and  inter- 
vener appeals.    Reversed  and  remanded. 

Miller  &  Todd,  for  appellant  W.  B.  And 
and  Oea  0.  Triplett,  for  appellee. 

O'KEAR,  C.  J.  Appellee,  as  Judgment  cred- 
itor of  Jacob  EJberhardt,  brought  this  equi- 
table action  to  discover  assets,  and  attadi- 
ed  10  shares  of  stock  in  the  Vollman  Buggy 
Body  Company,  standing  in  Jacob  Eber- 
bardfs  name.  Ella  Eberhardt,  wife  of  Jacob, 
Intervened,  claiming  the  stock  was  in  pledge 
to  her  under  the  following  conditions: 
Her  husband  borrowed  $500  from  a  bank  to 
buy  the  stodc.  He  executed  two  notes  of 
$250  each  to  evidence  the  debt.  To  secure 
the  bank,  he  pledged  his  stock  to  secure  the 
first  of  the  notes,  and  she  pledged  10  shares 
of  stock  in  her  own  name  to  secure  the  sec- 
ond. She  paid  off  $2S0  of  the  debt,  the  first 
note,  with  her  own  means,  whereupon  the 
bank  released  the  husband's  stock.  The  In- 
tention was  to  pay  off  the  debt  on  which  her 
stock  was  pledged.  But,  by  mistake,  the  oth- 
er note  was  paid  off.    She  returned  to  the 


bank  to  have  the  mistake  corrected.  Uie 
bank  officials  told  her  that  It  would  amovnt 
to  the  same  thing  If  her  husband  delivered 
his  shares  to  her  In  pledge  to  secure  the  sum 
she  had  paid  for  him,  and  aa  Indemnity 
against  loss  by  reason  of  the  pledge  of  her 
own  stock  on  the  other  note.  Which  ar- 
rangement was  then  made  between  the  hus- 
band and  wife.  But  it  was  not  In  writing, 
and,  of  course,  in  consequence,  not  acknowl- 
edged or  recorded.  We  think  the  arrange- 
ment between  the  husband  and  wife  was 
void  as  to  third  persons,  and  the  circuit  court 
so  treated  It  as  to  the  suing  creditor.  The 
judgment  was  to  sell  the  stock  of  Jacob  Eb»- 
hardt  to  satisfy  appellee's  debt,  without 
reference  to  any  right  of  appellant  Ella 
Eberhardt    Mrs.  Eberhardt  appeals. 

She  contends  that,  under  the  existing  mar- 
ried woman's  act  (section  2128,  Ky.  St  1903), 
it  is  competent  for  husband  and  wife  to  deal 
with  each  other  with  respect  to  her  prop- 
erty as  If  she  were  single.  In  that  section 
it  Is  provided:  "A  gift,  transfer  or  assign- 
ment of  personal  property  between  hnsband 
and  wife  shall  not  be  valid  as  to  third  per- 
sons unless  the  same  be  In  writing,  and  ac- 
knowledged and  recorded  as  chatty  mort- 
gages are  required  to  be  recorded."  This 
proviso  follows  the  clause  In  the  section: 
"Sbe  may  make  contracts  and  sue  and  be 
sued  as  a  single  woman."  We  think  the 
proviso  as  to  dealings  between  husband  and 
wife  was  int«)ded  as  a  qualification  of  the 
previous  general  power  conferred  upon  mar- 
ried women  by  the  statute.  It  was  recog- 
nized that  their  relation  was  one  affording 
ami^est  opportunities  for  the  practicing  of 
fraud  against  creditors  of  either,  unless 
their  dealings  with  respect  to  their  prop- 
erty were  made  the  subject  of  public  rec- 
ord. As  they  generally  liye  together  and 
use  each  other's  pr(v>erty  In  common,  there 
would  be  no  visible  change  of  possession  to 
indicate  a  change  of  ownership.  Persons 
crediting  the  former  real  owner  might  then 
be  misled  into  believing  that  no  change  in  the 
title  had  occurred,  and  upon  the  faith  of  audi 
apparent  condition  give  credit  where  there 
was  not  property  to  support  it 

The  Legislature,  In  removing  the  disabil- 
ity of  married  women  to  deal  as  single  par- 
sons respecting  their  property,  saw  fit  to 
so  qualify  the  privilege  as  to  make  It  con- 
ditional when  the  dealing  was  with  a  spouse. 
Unless  the  condition  Is  complied  with,  the 
qualified  privilege  extended  by  the  statute 
cannot  attach.  What  has  been  said  above 
applies  alone  to  the  transaction  between 
Eberhardt  and  his  wife.  It  must  be  borne 
in  mind  always  in  the  construction  of  this 
statute  that  the  qualification  above  treated 
of  deals  alone  with  the  rights  of  married 
people  In  transactions  between  themselves. 
The  married  woman,  when  dealing  with 
others,  is  placed  with  respect  to  her  property 
precisely  as  If  she  were  unmarried.  l>arring 
alone  the  matter  of  becoming  surety.    Mrs. 
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Bberbardt  intended  to  pay  off  the  note  upon 
which  her  atock  was  pledged.  Had  that  been 
done  she  wonld  at  least  hare  released  her 
10  Bharea  of  stock,  and  as  between  her 
and  her  husband  he  would  have  been  In- 
debted to  her  on  that  account  |2S0.  That 
would  hare  been  a  debt  that  she  might 
nave  enforced  against  liim,  If  he  had  not 
seen  proper  to  adjust  it  voluntarily.  But  she 
did  not  pay  off  the  debt  that  was  Intended 
to  be  paid.  By  a  misunderstanding  of  the 
officer  of  the  bank,  the  first  note  was  can- 
celed. Let  it  be  supposed  that  nothing  had 
been  don6  then  by  Jacob  Eberbardt  and 
his  wife  with  respect  to  securing  her  in  the 
money  thus  advanced  for  him.  Wliat  would 
Iiave  been  her  rights  at  law?  In  addition 
to  her  claim  against  him  for  $260,  she  would 
have  tieen  subrogated  to  the  rights  of  the 
bonk  in  the  note  that  she  had  discharged; 
that  is,  she  would  have,  had  in  lien  the 
shares  of  stock  owned  Iiy  her  husband  which 
bad  been  pledged  to  secure  that  note.  This 
would  have  been,  not  because  of  any  trans- 
action betwe«i  her  and  her  husband,  or  be- 
cause of  any  gift,  assignment  or  transfer 
of  hit  property  to  her,  but  because  of  the 
equitable  doctrine  of  subrogation  which  sub- 
Btitutee  one  for  another  with  respect  to  a 
pre-existing  obligation.  Mrs.  Eberbardt  was 
not  a  volunteer  In  the  payment  of  her  hus- 
band's debt  to  the  bank.  It  Is  true  she 
was  not  bound  to  pay  It.  She  was  not  his 
surety  on  that  debt,  nor  was  her  property 
subject  to  secure  the  $250  note  that  she  paid. 
Bnt  she  paid  It  at  the  Instance  of  her  hus- 
iMnd;  both  of  them  Intending  that  the  pay- 
ment should  apply  to  the  other  note.  The 
mistake  might  hare  been  corrected  by  an 
application  to  the  bank;  and.  If  refused  by 
the  latter.  It  is  possible  that  It  might  have 
been  corrected  in  an  appropriate  proceeding 
brought  for  the  purpose.  The  money  having 
been  paid  at  the  instance  of  the  huRband  to 
his  creditor,  and  applied  by  the  latter  upon 
the  wrong  debt,  tbe  wife  paying  the  money 
was  entitled  to  be  subrogated  to  the  rights 
and  liens  of  the  debtor  against  tbe  property 
of  the  husband  pledged  to  secure  the  debt, 
without  reference  to  any  further  assignment 
or  transfer  of  sndi  property  to  the  wife. 
It  was  fonuMly  held  l>ef ore  the  enactment 
of  the  existing  married  woman's  act.  that 
the  burden  of  showing  that  money  paid  by 
a  marrlod  woman  for  property  In  fact  be- 


longed to  her  as  her  separate  property  was 
upon  the  wife,  and  that.  In  the  absence  of 
such  allowing,  the  presumption  would  be 
that  it  WHS  of  that  character  of  the  wife's 
general  estate  which  the  husband  had  a 
right  to  reduce  to  poasession,  and  when  it 
was  paid  on  bis  behalf  It  was  Ijiereby  re- 
duced to  his  possession.  The  cases  holding 
this  view  are  Treadway  v.  Turner,  10  S.  W. 
816,  10  Ky.  Law  Rep.  950;  Robertson  v. 
Robertson,  20  S.  W.  543,  14  Ky.  Law  Rep. 
505;  Wahl  v.  Murphy,  9  S.  W.  875,  10  Ky. 
Law  Rep.  389;  Edeltnuth  v.  Wybrant  53  S. 
W.  528,  21  Ky.  Law  Rep.  930;  Ruggles  v. 
Robinson  &  Co.,  57  8.  W.  619,  22  Ky.  Law 
Rep.  437.  These  cases,  however,  were  dis- 
tinguished in  Clark  v.  iijen,  68  S.  W.  853. 
24  Ky.  Law  Rep.  382,  where  It  was  held  tliat 
under  the  existing  married  woman's  act  all 
of  the  wife's  property  is  her  separate  es- 
tate, which  her  husband  has  no  right  to  re- 
duce to  his  possession,  and,  as  between  the 
husband  and  wife,  he  lias  no  more  right  to 
her  property  against  her  consent  than  a 
stranger  has.  In  this  view  of  the  law,  it 
is  no  longer  incumbent  upon  tbe  married 
woman  to  show  afllrmatlvely  that  her  per- 
sonal property  is  her  separate  estate,  nor  is 
it  any  more  necessary  for  her  to  show  from 
whence  It  was  derived  than  it  would  be  for 
tbe  husband  1x>  sbow  the  same  fact  were  be 
claiming  the  property  as  bis  own.  When 
she  shows  that  her  money  paid  the  debt  of 
her  husband,  and  that  It  was  paid  at  his 
Instance,  tbe  law  Implies  an  obligation  upon 
his  part  to  repay  It  to  her. 

It  follows  that  the  Judgment  of  the  cir- 
cuit court  sliould  have  l>een  to  subject  the 
10  shares  of  stock  of  the  husband,  Jacob 
Bberhardt,  first  to  the  payment  of  the  $250 
paid  for  him  by  Mrs.  Eberhardt  to  the  bank, 
together  with  the  interest  up<Hi  It  from  the 
time  It  was  paid,  and  then  any  surplus 
(after  deducting  the  Item  of  exemption  al- 
lowed by  the  circuit  court  and  not  necessary 
to  be  here  discussed)  should  be  applied  to 
the  debt  of  appellee.  The  agreement  be- 
tween Jacob  and  Mrs.  Eberhardt  thnt  this 
stock  Rbobld  he  held  as  security  to  indemnify 
her  a^alnxt  loss  by  reason  of  tbe  pledging 
of  her  shares  to  secure  bis  other  note,  not 
having  lieen  In  writing  or  rworded,  is  not  en- 
forcpiihle.    as   against   the   deht   of   appellee. 

Judgment  reversed,  and  canse  remanded 
for  Judgment  In  conformity  herewltti. 
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TRANOIS  T.  LILLY'S  BX'X. 
(Oonrt  of  Appeal!  of  Kentucky.    Jan.  11. 1907.) 

1.  APPSAI.    —   APPEAT.ABTJ    OBDKBI    —    NEW 

Tbial. 

A  judgment  awarding  a  new  trial  granted 
after  the  term  at  which  Qi*  orielnal  judgment 
waa  rendered  la  a  final  order  from  which  an 
appeal  lies. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent.  Dig. 
Tol.  2,  Appeal  and  Error,  Sf  378,  477,  521.] 

2.  JX7D01CENT8    —    VaOATIOH   —  JtHUSDIOTION 

—Want  of  Pbocbbs. 

In  a  direct  attaclc  on  a  judgment  by  suit 
to  set  it  aside,  the  recital  in  the  judgment  that 
service  was  had  is  not  to  be  taken  as  an  al>8olute 
Terity,  but  the  presumption  raised  by  such 
recital  may  be  rebutted  by  evidence  to  the  con- 
trary. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgments,  H  704,  892,  893.] 

8.    SAXB— HKABINO— EVIDENO— SuTFICIENtCT. 

In  proceedings  to  vacate  a  judgment,  evi- 
dence considered,  and  held  to  sustain  a  find- 
ing that  the  judgment  was  invalid  for  want  of 
service. 

Appeal  from  Circuit  Court,  Letcher  County. 

"To  be  ofBclally  reported." 

Bill  by  Samuel  FranclB  against  H.  C.  Lil- 
ly's executrix  aa  claimant  of  certain  land. 
There  waa  judgment  In  his  favor,  and  from 
an  order  granting  a  motion  to  vacate  the 
Judgment  and  award  a  new  trial,  th«  plain- 
tiff appeals.    Affirmed. 

Dlahman  &  Dishmaa  and  S.  B.  DIshman, 
for  appellant    Grant  B.  Lilly,  for  appellee. 

O'REAR,  0.  J.  In  a  suit  to  settle  tbe  es- 
tate of  James  Hogg,  deceased,  which  was 
pending  in  tbe  Letcher  circuit  court  many 
years  ago.  Judge  H.  O.  Lilly  became  a  party, 
asserting  a  lien  on  certain  lands  therein 
sought  to  be  sold  at  the  instance  of  the 
administrator.  It  was  finally  adjudged  that 
Lilly  had  an  enforceable  Hen.  The  land  was 
decreed  to  be  sold,  and  in  pursuance  was 
sold,  when  Lilly  became  the  purchaser.  A 
deed  was  executed  to  blm  by  the  court's 
commissioner,  and  a  writ  of  possession 
awarded  him.  Tbe  land  was  situated  in 
E^ott  ootmty.  But  the  suit  was  begun  In 
Letcher  many  years  before  Knott  was  made. 
In  December,  1892,  appellant  filed  this  suit 
In  tbe  Letcher  circuit  court  claiming  that 
he  was  the  owner  of  the  land,  and  In  Its 
actual  possession,  asserting  that  he  had 
never  been  a  party  to  the  suit  In  which  it 
was  sold  to  Lilly,  and  asked  that 'the  execu- 
tion of  the  writ  of  possession  awarded  to 
Lilly  be  enjoined.  At  the  August  term,  1893, 
of  the  Letcher  court,  a  judgment  by  de- 
fault was  rendered  in  behalf  of  the  plain- 
tiff, appellant  here,  enjoined  H.  a  Lilly,  and 
Watts,  the  sheriff  of  Knott  county,  to  whom  It 
was  said  the  writ  of  possession  had  been 
directed,  from  executing  the  writ,  and  quiet- 
tog  tbe  title  of  the  plaintiff  to  the  land. 
The  judgment  recites:  "The  defendants, 
H.  C.  Lilly  and  S.  J.  Watts,  having  been 
duly  summoned  herein  more  than  twenty 
days  before  the  present  term  of  this  court. 


and  likewise  served  with  tbe  order  of  in- 
junction herein  more  than  twenty  days  be- 
fore the  present  term  of  this  court,  the  pe- 
tition herein  on  the  calling  of  said  cause  was 
taken  as  true  and  submitted  for  the  court's 
opinion  and  judgment  and  the  court  being 
advised  from  the  pleadings  orders  and  ad- 
Judges,"  etc.  Judge  Lilly  died  In  the  year 
1000.  In  1903  his  son,  who  was  representing 
the  widow  and  sole  devisee  of  Judge  Lilly, 
learned  for  the  first  time  that  tbe  title  to 
the  land  was  in  dispute  by  Francis,  and  tbat 
the  latter  claimed  It  had  been  settled  in  bis 
favor  by  a  judgment  of  the  Letctfer  clnmlt 
court  Tbe  records  were  then  examined,  and, 
no  summons  being  found  with  the  flies  of  tbe 
suit,  a  motion  was  made,  on  notice,  in  this 
action  to  redocket  it  and  to  vacate  the  Judg- 
ntent  because  it  was  void,  having  been  ren- 
dered without  process  against  or  appear- 
ance of,  the  defendants.  The  notice  and  mo- 
tion contained  the  grounds  of  attack.  No 
issue  was  joined  by  pleading,  but  it  seems 
to  have  been  assumed  tbat  the  averments 
of  the  notice  and  motion  were  traversed. 
The  burden  were  taken  by  the  defendant,  the 
movant,  and  proof  for  and  against  the  mo- 
tion was  heard.  The  defendant  (appellee) 
also  tendered  an  answer  to  the  action  of 
Francis  v.  Lilly,  etc.,  traversing  its  aver- 
ments, and  pleading  certain  other  matter  In 
estoppel,  which  constituted  a  good  defense 
to  that  action.  The  circuit  court  upon  the 
hearing,  found  and  adjudged  tliat  snmm<ms 
had  not  been  served  upon  the  defendants, 
tbat  the  judgment  rendered  by  default  in 
August,  1803,  was  void,  and  it  was  conse- 
quently vacated.  Tbe  answer  of  Lilly's  ex- 
ecutrix was  allowed  to  be  filed.  From  tbe 
order  setting  aside  the  judgment  and  award- 
ing a  new  trial  of  the  action  of  Francis  v. 
Lilly,  the  plataitiff,  Francis,  prosecuted  this 
aH>eal. 

A  Judgment  awarding  a  new  trial,  granted 
after  the  term  at  which  the  original  Judg- 
ment was  rendered.  Is  a  final  order,  from 
which  an  appeal  lies.  Tyler  v.  WIggington, 
11  Ky.  Law  Rep.  367;  Snyder  v.  Cox,  63  & 
W.  268,  21  Ky.  Law  Rep.  706;  Turner  v. 
Johnson,  86  S.  W.  928,  18  Ky.  Law  Rep.  202; 
Williams  V.  Williams,  107  Ky.  496,  54  S.  W. 
716.  Appellant  takes  the  position  that  the 
recital  of  service  In  the  Judgment,  togrether 
with  the  lapse  of  time,  and  tbe  habit  and 
practice  of  courts  of  general  original  Juris- 
diction of  rendering  judgments,  raise  a  pre- 
sumption as  to  the  verity  of  the  fact  of 
service  tbat  is  not  and  cannot  be  ovnocune 
by  tbe  negative  evidence  shown  by  a  failure  of 
the  record  to  contain  the  sheritTs  return.  The 
courts  take  two  views  of  this  subject:  One 
is  that  public  policy  requires  tliat  than  be 
accorded  an  absolute  verity  to  the  Judg- 
ments of  courts  of  general  jurlsdlcti<m;  that 
they  should  be  accepted  as  having  found 
and  adjudged  every  necessary  antecedent 
fact  to  exist  upon  which  their  right  to  pro- 
ceed to  the  exercise  of  their  jurisdiction  de- 
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pended.  These  conrta  hold  tbat,  where  the 
court  actually  decides  the  fact  to  b«  that 
the  defendant  has  been  serred  with  process 
in  the  case,  it  Is  as  clearly  within  its  province 
to  determine  it  as  is  any  otiier  fact  in  the 
case;  and  that  Its  Judgment  thereon  ought 
to  be  as  conclusive  as  upon  any  other  fact 
which  may  be  adjudged.  They  bold  that  the 
security  of  titles  and  the  welfare  of  society 
are  best  conserved  by  the  adherence  to  the 
rule  which  ascribes  an  absolute  verity  to 
the  Judgments  of  such  courts,  relying  upon 
their  integrity  and  care  to  not  proceed  to  a 
Judgment  unless  the  defendant  is  before  the 
Goort,  even  though,  in  rare  instances,  by 
some  oversight  or  even  fraud,  the  rigbta  of  a 
particular  person  may  be  concluded  without 
his  having  had  an  opportunity  for  a  hearing. 
And  this  view  of  the  subject  seems  to  be 
favored  by  a  vast  majority  of  the  American 
courts,  and  has  the  indorsement  of  Judge 
Freeman  in  his  treatise  on  Judgments.  Sec- 
tions 181-184.  The  other  view  of  It  is  tbat 
the  court  cannot  make  a  record  at  ail  until, 
and  unless,  It  has  Jurisdiction  of  the  parties 
and  the  subject-matter  of  the  suit,  and  that, 
if  the  parties  are  not  before  the  court  by 
process  or  appearance,  the  enrolled  proceed- 
ings are  of  no  more  effect  than  scrap  paper; 
tbat  the  law  ctmtemplates,  upon  reasons  of 
natural  justice,  that  no  man  shall  be  de- 
prived of  any  of  his  natural  rights  of  pei^ 
son  or  property  without  an  opportunity  of 
Iieing  heard.  It  is  said  no  court  can  make 
Jurisdiction  for  itself;  it  must  be  conferred 
by  the  law;  that,  until  the  parties  are  be- 
fore the  court.  It  is  powerless  to  determine 
their  rights  of  property  or  person,  because 
the  law  withholds  the  Jurisdiction  to  do  so 
until  the  litigants  are  brought  before  the 
court ;  and  that  the  mere  recital  by  the  court 
that  it  has  got  a  party  hefore  it,  cannot 
make  the  fact  so  if  it  is  not  so.  and  that 
such  false  recital  cannot  and  ought  not  create 
a  Jurisdiction  which  the  law  has  withheld. 
The  tendency  of  the  decisions  of  this  court 
seems  to  have  been  toward  the  view  last 
stated.  The  divergence  noted  above  Is  in  the 
application  of  the  principle  to  collateral  at- 
tack upon  such  Judgments.  But  all  seem  to 
concur  in,  or  at  least  are  not  necessarily  in 
conflict  with,  the  view  that,  upon  a  direct 
attack  upon  a  Judgment,  In  an  action  brought 
dlrectJy  in  the  court  rendering  it  to  impeach 
and  annul  it,  the  austere  construction  con- 
tended for  by  the  first  class  of  cases  does 
not  apply.  All  seem  to  agree  that  for 
fraud  practiced  by  the  plaintiff,  or  upon  naa- 
service  or  nonappearance  of  the  defendant, 
the  .latter  may  have  the  Judgment  set  aside  in 
a  direct  proceeding  for  the  purpose.  And 
that  is  what  this  case  is.  There  are  most 
cogent  reasons  why  such  Judgments  ought 
to  b«  Immune  from  collateral  attadc,  but 
which  have  no  place  In  Just  thinking  and 
right  dealing,  when  the  party  sought  to  be 
bound  by  them  is  attempting  in  the  proper 


fonun  to  have  them  set  aside  so  that  th^ 
may  not  conclude  him  wrongfully. 

An  examination  of  some  of  the  Kentucky 
caaes  will  show  the  trend  of  this  conrfs 
holding  on  the  subJecL  Taylor  v.  Lewis,  2 
J.  J.  Marsh.  400,  19  Am.  Dec.  185,  holds 
that,  W'here  the  sheriff  returns  the  summons 
as  executed,  when  in  fact  It  had  not  been, 
and  Judgment  was  rendered  by  default,  the 
defendant  Is  concluded;  that  his  remedy  is 
an  action  against  the  sheriff  for  his  wrong. 
The  original  Judgment  was  obtained  at  law. 
The  attack  was  by  a  suit  in  equity  to  set 
aside  the  Judgment  at  law,  on  the  ground 
that  the  defendant  had  not  been  summoned 
or  appeared  in  the  action.  At  that  time  that 
was  the  only  method  of  opening  up  a  Judg- 
ment at  law  after  the  term  of  court  at  which 
it  was  rendered.  The  opinion  Is  criticised 
by  Freeman  in  bis  note  to  the  case,  page  187, 
19  Am.  Dec.,  who  said  of  It  "it  can  hardly 
be  considered  the  prevailing  rule  at  the  pres- 
ent day."  Taylor  v.  Lewis,  supra,  was  fol- 
lowed and  approved  in  Shoffet  v.  Menifee, 
4  Dana,  150.  In  each  of  these  cases  the 
plaintiff  was  without  fault  The  two  fore- 
going opinions  were  departed  from,  though 
noticed,  in  the  subsequent  case  of  Bramblett 
▼.  McVey,  post  In  Ohambers  t.  Handley, 
4  Bibb,  284,  a  Judgment  at  law  was  vacated 
by  a  direct  proceeding  in  equity  upon  the 
showing  that  the  summons  bad  been  falsely 
returned  as  executed,  having  been  procured 
by  the  fraud  of  the  plaintiff,  by  which  a 
default  Judgment  against  the  defendant  was 
obtained.  Whether  the  default  Judgment 
could  have  been  collaterally  attacked  upon 
the  same  ground  was  not  discussed.  Thomas 
V.  Ireland,  88  Ky.  581,  11  S.  W.  653,  21 
Am.  St  Rep.  356,  followed  and  applied  the 
principle  of  Taylor  v.  Lewis,  supra,  but  hi 
that  case  one  defendant  had  procured  the 
sheriff  to  falsely  note  the  service  of  the  sum- 
mons on  a  codefendant  without  the  knowl- 
edge of  the  plaintiff.  In  Robinson  v.  Mobley, 
1  Bush,  196,  the  Judgment  recited:  "The  de- 
fendant having  been  duly  summoned  and  fail- 
ing to  answer,"  Judgment  by  default  was' 
rendered.  There  was  no  summons  in  the 
record.  On  appeal  it  was  held  that  the 
recital  in  the  Judgment  was  not  evidence 
of  the  service^  But  It  was  furthermore  held 
that  It  was  a  clerical  mispriaioin  to  enter  the 
Judgment  before  the  service  of  the  summons, 
an  error  which  must  be  called  to  the  atten- 
tion of  the  trial  court  first  before  an  appeal 
will  lie.  On  the  latter  point— that  of  cler- 
ical miq>rislon — this  case  was  expressly  over- 
ruled In  Long  V.  Montgomery,  post  but  left 
Intact  otherwise.  In  Long  v.  Montgomery, 
e  Bush,  884,  there  was  a  Judgment  by  de- 
fault The  record  did  not  show  any  sum- 
mons. The  decree  recited  that  the  summons 
bad  been  served  in  due  time.  There  was  no 
appearance  by  the  defendant  On  appeal  It 
was  held  that  the  Judgment  was  void,  afllrm- 
ing  Robinson  v.  Mobley;  that  the  recital 
In  the  Judgment  that  process  was  duly  served 
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was  of  no  effect  In  Bramblett  v.  McVegr, 
91  Ky.  151,  16  S.  W.  49,  which  was  an 
indictment  for  trespass,  the  summoms  was 
returned  executed  on  the  defendant,  John 
W.  Bramblett,  who  not  appearing,  Judgment 
was  rendered  upon  verdict  by  default  He 
brought  an  action  to  set  aside  the  Judg- 
ment, upon  the  ground  that  the  summons  had 
never.  In  fact  been  executed  upon  him.  It 
was  held  that  no  one  should  be  precluded 
from  showing,  in  a  direct  attack  against  a 
judgment  rendered  against  him  upon  return 
of  summons  reciting  that  it  was  executed, 
that  It  bad  not  been  In  fact  executed;  wheth- 
er the  falsity  existed  through  fraud  of  a 
party  or  the  mistalce  of  the  oflScer.  Taylor 
y.  Lewis,  supra,  and  Shoffet  t.  Menifee, 
supra,  were  held  to  be  no  longer  authority 
to  the  contrary.  The  case  of  Bramblett  t. 
McYey  was  also  in  the  superior  court  on 
appeal,  where  the  same  conclusion  was  reach- 
ed as  In  this  court  11  Ky.  Law  Rep.  849. 
In  Howse  t.  Reeves,  76  S.  W.  613,  26  Ey. 
Law  Rep.  949,  on  appeal  it  was  held  that 
the  court  could  not  render  Judgment  against 
a  defendant  not  summoned  or  appearing, 
and  that  an  appearance  by  an  unauthorized 
attorney  did  not  confer  such  authority. 

From  these  causes,  the  rule  in  Kentucky 
Is  found  to  be  that  In  a  direct  attack  upon 
a  Judgment  by  suit  filed  to  set  aside  the 
Judgment  the  truth  may  be  shown  against 
either  the  sheriff's  return  of  service,  or  the 
recital  of  service  In  the  Judgment  and  by 
appeal  that  the  recital  in  the  Judgment,  to 
the  effect  that  summons  had  been  duly  serv- 
ed, will  not  supply  service;  and.  If  the  truth 
be  that  the  defendant  had  never  been  served 
with  summons,  or  proceeded  against  with 
warning  order,  or  had  not  entered  his  ap- 
pearance by  authorized  attorney  or  in  per- 
son, the  Judgment  by  default  will  be  set 
aside.  This  is  not  a  collateral  attack  upon 
the  Judgment  The  verity  ascribed  to  Judg- 
ments of  courts  of  general  Jurlsidlctlon  does 
not  attach  in  a  direct  proceeding  to  vacate 
the  Judgment  The  presumption  is  that  the 
officer  did  what  he  certifies  he  did,  and  that 
he  did  it  at  the  time  and  in  the  manner  re- 
quired by  law,  unless  his  certificate  shows  to 
the  contrary.  The  presumption  may  be,  fur- 
ther, in  the  absence  of  a  summons  from  the 
record,  that  the  court  had  something  before 
it  to  warrant  Its  Judgment  But  these  are  not 
irrebuttable  presumptions,  nor  are  they  pre- 
sumptions of  fact  to  be  weighed  against 
evidence.  They  merely  place  the  burden  of 
proof  upon  him  who  attacks  them  to  over- 
come them  by  evidence. 

This  brings  us  to  consider  the  proof  In  the 
case.  Appellee  shows  that  her  testator,  H. 
C.  Lilly,  lived,  and  had  lived  for  40  years, 
at  Irvine,  the  county  seat  of  Estill  county, 
125  miles  or  more  through  the  country  from 
Whltesbnrg,  the  county  seat  of  Letcher  coun- 
ty. He  had  been  circuit  Judge  of  the  dis- 
trict, including  Letcher  and  Knott  counties, 
for  tb»  term  ending  January,  1883.    He  was 


a  painstaking,  careful,  and  successful  lawyer 
and  business  man.  He  had  been  prosecuttnc 
his  claim  against  this  property  with  persis- 
tency for  many  years,  showing  no  Intention 
of  abandoning  it  He  held  the  last  term  of 
the  Letcher  court  in  November  of  1892, 
closing  it  on  December  2,  1892.  Thence  be 
went  to  Hindman,  the  county  seat  of  Knott 
and  held  his  last  term  in  that  county  begin- 
ning December  6,  1892.  The  petition  was 
pr^ared  by  attorneys,  one  of  whom  resided 
at  Whltesburg,  some  months  before  Decem- 
ber, 1892,  but  it  was  not  filed  till  December 
8,  1892,  It  is  indorsed:  "Summons  and  2 
copies  and  injunction  and  2  copies  issued  to 
Knott  county,  Dec.  8,  1892.  R.  B.  Bentley 
Clerk."  As  a  matter  of  fact  it  Is  clearly 
shown  that  the  injunction  was  not  then 
granted,  and  no  copies  were  issued  at  all 
for  some  months  later.  The  indorsement  Is 
in  the  handwriting  of  one  of  plaintiff's  coun- 
sel, though  signed  by  the  clerk,  and  was 
evidently  made  In  anticipation  of  what  was 
expected  to  be  done.  Plaintiff  was  not  pres- 
ent when  the  petition  was  filed.  But  the  at- 
torney says  he  gave  the  summons  and  copies 
to  one  Amburgy,  who  was  present  as  a 
friend,  who  was  a  kinsman  of  plaintiff,  and 
who  took  the  process  to  Knott  county,  and, 
he  says,  delivered  It  to  some  officer  to  be 
served,  but  he  does  not  remember  to  whom 
be  gave  It  and  does  not  know  whether  It  was 
In  fact  served. 

Defendant  introduced  the  corona  of 
Knott,  the  Jailer,  and  a  number  of  constables 
of  that  county,  all  of  whom  knew  Judge 
Lilly,  but  none  of  whom  bad  ever  had  any 
summons  or  other  process  against  him, 
and,  of  course,  therefore,  never  served 
any.  Watts,  the  then  sheriff,  who  was  Join- 
ed as  a  defendant  testified  that  no  summons 
or  other  process  In  the  case  had  been  served 
on  him  at  any  time.  He  is  a  disinterested 
witness.  It  was  as  necessary  and  as  easy 
to  Iiave  served  him  with  the  process  in 
Knott  where  he  lived,  as  to  have  served 
Judge  Lilly  there.  The  fee  for  serving  sum- 
mons on  each  was  the  same.  The  copy  of 
the  order  of  Injunction  granted  some  months 
later  was  served  on  Judge  Lilly  by  the  sher- 
iff of  Estill  county,  the  place  of  his  resi- 
dence, but  the  sheriff  testified  that  be  served 
no  summons  on  him.  The  law  requires  the 
circuit  clerks  to  enter  the  return  of  officers 
executing  summons  In  the  docket  of  the 
court  Such  was  the  general  practice  of  the 
clerk  of  the  Letcher  court  but  the  docket 
being  produced  showed  no  return  at  all  in 
this  case,  though  returns  were  entered  in  8 
or  10  other  cases,  appearances  at  the  same 
term.  Orant  E.  Lilly,  son  of  H.  G.  Lilly,  an 
attorney  for  defendant  testified  that  plaintiff 
claimed  to  him  that  he  had  sent  the  sum- 
mons to  Estill  county  to  the  sheriff  to  be 
served,  but  it  is  seen  that  the  sheriff  said 
he  had  no  such  process.  Plaintiff  did  not 
offer  to  explain  or  contradict  this  testimony. 
As  Judge  lilly  was  leaving  the  Knott  court 
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at  ItB  close,  one  of  Its  officers  rode  witb  blm 
to  the  next  county.  Jn^ge  Lilly  then  placed 
this  land  in  the  ctre  of  this  friend,  with 
directions  to  keep  off  trespassers.  Nothing 
vras  said  of  the  suit  All  this  shows  as  clear- 
ly as  It  seems  possible  to  prove  a  negative 
under  the  conditions  existing  in  this  case, 
that  there  had  never  been  an  execution  of 
tbe  summons  on  the  defendants. 

On  the  other  side,  Judge  DIshman,  one  of 
counsel  for  plaintiff,  testifies  that  he  drew 
the  default  Judgment  In  tbe  case.  He  is 
known  to  be  a  careful  and  painstaking  law- 
yer. Be  says  bis  custom  was  always  to  see 
to  It  that  anmmons  was  served  before  pre- 
paring such  judgments  for  entry,  but  that 
be  has  no  recollection  of  having  seen  the  sum- 
mons or  return  In  this  case.  Plaintiff's  other 
counsel  says  that  he  did  see  tbe  summons. 
We  quote  from  his  testimony :  "Q.  State 
whether  or  not  the  process  Issued  on  the  pe- 
tition was  ever  returned,  and.  If  so,  whether 
or  not  it  was  Indorsed  as  having  been  exe- 
cuted on  tbe  defendants  H.  G.  Lilly  and  J. 
T.  Watts,  or  either  of  them?  A.  Yes,  sir; 
It  was  returned,  and  it  was  Indorsed  exe- 
cuted on  both  of  the  above-named  defendants. 
Q.  Did  yon  see  tltat  process  after  it  was  re- 
tamed  and  so  Indorsed?  A.  Yes,  sir.  Q. 
State  whether  or  not  that  process  was  re- 
turned and  indorsed  as  having  been  executed 
on  both  the  defendants  and  in  the  papers  at 
the  time  tbe  Judgment  was  prepared,  at  the 
August  term,  1898.  A.  Tbe  process  was  re- 
turned, and  showed  that  it  had  been  exe- 
cuted on  both  the  defendants  at  tbe  February 
term,  1893,  but  I  do  not  remember  about  that 
particular  thing  at  tbe  August  term,  1898. 
I  remember  that  at  the  February  term,  1893, 
Mr.  Simeon  Johnsoi)  claimed  that  he  repre- 
sented Mr.  Lilly,  and  be  had  the  case  passed 
at  tbe  February  term,  1893,  for  tbe  purpose 
at,  be  said,  preparing  a  motion  to  have  the 
case  transferred  to  tbe  Knott  circuit  court, 
•nd  got  tbe  case  passed  for  that  purpose, 
and,  when  tie  got  the  case  passed,  we  sub- 
mitted the  case  to  the  court  and  got  tbe  in- 
junction or  temporary  restraining  order  to 
bold  down  tbe  execution  of  tbe  fieri  facias 
until  there  were  further  steps  taken  in  tbe 
case,  and  then  at  the  August  term  of  tbe 
court  they  did  not  take  any  further  steps, 
•nd  we  made  a  motion  to  take  tbe  petition  as 
tme,  and  it  was  submitted  to  the  Judge." 
There  is  nothing  here  showing  who  executed 
tbe  summons.  It  Is  not  enough  to  say  that 
tbe  summons  "was  indorsed  as  having  heea 
executed."  Indorsed  by  whom?  Executed 
where  and  when?  This  testimony  falls  to 
state  such  facts  as  from  them  tbe  court  could 
say  that  it  was  a  legal  service,  or  a  service 
at  alL    It   may   have  shown   that   it   was 


served  by  a  private  citizen,  without  authori- 
ty, yet  it  would  have  shown  that  it  was 
served,  in  tbe  language  of  the  witness.  The 
return,  to  be  evidence  of  service,  must  have 
been  signed  by  an  officer  authorized  by  law 
to  serve  a  summons.  Proof  of  tbe  service 
is  the  officer's  return  or  certificate.  Proof  of 
tbe  return,  if  tbe  certificate  is  lost,  would  be 
the  testimony  of  some  one  who  saw  it,  and 
who  stated  its  contents,  including  its  signa- 
ture. This  testimony,  therefore,  falls  short 
of  proving  tbe  return  or  the  service  at  all. 
We  do  not  discredit  tbe  statements  of  the 
counsel  who  testified.  All  they  said  may  be 
accepted  as  true,  still,  they  produce  no  evi- 
dence whatever  of  the  legal  service  of  tbe 
summons. 

We  have  seen  that  tbe  recital  in  the  Judg- 
ment Is  not  evidentlaL  It  follows  that  the 
circuit  Judge  was  warranted  in  holding  that 
the  defendants  bad  not  been  snmmoned  in  tbe 
case. 

As  to  tbe  action  of  the  attorney,  Johnson, 
there  is  no  authority  shown,  or  attempted 
to  be  shown,  for  his  appearance,  evm  if  tbe 
witness'  recollection  of  that  matter  is  not 
at  fault  at  this  late  day.  Furthermore,  be 
Is  shown  to  have  been  a  near  kinsman  of 
plaintiff,  and  a  kinsman  of  the  people  whom 
Judge  Lilly  had  been  in  litigation  with  for 
so  long  over  this  title,  facts  known  to  Judge 
Lilly.  Mr.  Johnson  did  not  reside  at  Whites- 
burg,  but,  if  he  then  lived  In  Kentucky  at 
all  (he  had,  for  some  years,  been  In  the  west), 
be  was  residing  at  Pinevllle,  probably  76 
miles  from  Whltesbnrg.  Judge  Lilly  had 
two  sons  who  were  then  practicing  lawyers 
of  many  years'  experience — one  or  both  of 
them  bad  been  bis  partners — and  who  lived 
at  Irvine,  or  near  there.  These  facts,  we 
think,  negative  tbe  probability  of  Mr.  John- 
son's having  been  authorized  to  appear  for 
Judge  Lilly  In  tbe  case.  Besides,  tbe  record 
shows  no  step  whatever  or  appearance  by 
Johnson. 

Proceedings  to  open  up  a  void  Judgment 
because  of  fraud  In  its  obtenslon,  or  be- 
cause rendered  without  service  or  process  or 
appearance,  are  not  governed  by  the  Code  of 
Practice  regulating  the  granting  of  new 
trials,  bnt  rest  upon  the  common  law  and 
the  statutes  for  relief  from  fraud  or  misad- 
venture. Newland  v.  Gentry,  18  B.  Mon. 
666 ;  Stevens  v.  Deering,  9  8.  W.  292,  10  Ky. 
Law  Rep.  893;  Spencer  v.  Parsons,  89  Ky. 
677,  18  S.  W.  72,  26  Am.  St  Rep.  655 ;  Rlg- 
lesberger  v.  Ball^,  102  Ky.  608,  44  S.  W.  118. 

There  was  no  plea  of  limitation  to  the 
proceeding. 

Perceiving  no  error,  the  Judgement  awarding 
appellee  a  new  trial  is  affirmed. 
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HATTON  et  al.  t.  TUBMAN. 
(Court  of  Appeals  of  Eentacky.    Jan.  10,  1907.) 

"Not  to  be  offldaJly  reported." 
On  petition  for  rehearing.    Petition  over- 
mled. 
For  former  opinion,  see  97  &  W.  TTOl 

UOBSON,  X  In  Freeman  ▼.  Strong,  6 
Dana,  282,  and  Ohandet  t.  Stone,  4  Bush, 
210,  It  was  beld  that  an  order  of  the  county 
conrt  binding  out  an  infant  as  an  apprentice 
was  void,  unless  it  allowed  on  its  face  that 
the  proper  preliminary  steps  bad  beoi  taken ; 
the  ruling  being  based  on  the  ground  that  in 
such  matters  the  county  court  Is  of  limited 
Jurisdiction  and  that  Its  record,  to  l>e  ralid, 
must  show  the  existence  of  the  facts  neces- 
sary to  glre  It  jurisdiction.  On  the  other 
hand.  In  Jacobs  t.  L.  &  N.  R.  R.  Co.,  10  Bush, 
269,  it  was  held  that  the  order  of  the  county 
court  granting  administration  was  valid,  al- 
though it  did  not  show  on  its  face  the  Juris- 
dictional facts.  This  ruling  was  based  on  the 
holding  that  In  matters  of  probate  and  ad- 
ministration the  county  court  is  not  of  limit- 
ed Jurisdiction.  The  same  principle  should 
apply  to  orders  of  the  county  court  estab- 
lishing ferries.  It  has  general  Jurisdiction 
over  the  subject  It  Is  true  section  1804, 
Ky.  St  1903,  provides  that  no  application  to 
establish  a  ferry  shall  be  heard  unless  notice 
has  bem  given  as  therein  provided,  and  a 
grant  of  a  ferry  privilege  without  notice  as 
required  by  the  statute  is  void.  But  when 
the  fact  is  that  the  notice  was  given,  the 
order  is  not  void  merely  because  the  order 
of  the  county  court  falls  to  show  that  the 
notice  was  given.  The  same  principle  has 
been  applied  by  this  court  to  inqaests  on 
Itmatics.  Porter  v.  Eastern  Kentucky  Asy- 
Inm,  90  8.  W.  288,  28  Ky.  Law  Rep.  79& 

In  Commonwealth  v.  Redman,  88  S.  W. 
1078,  28  Ky.  Law  Rep.  117,  the  proof  showed 
that  the  notice  required  by  the  statute  had 
not  in  fact  been  given.  The  case  turned  ou 
tlM  facts  as  shown  by  the  evidence,  and  not 
on  the  form  of  the  order  of  the  county  court 
In  Merchants'  Telegraph  Co.  v.  Citizens'  Tele- 
phone Co.,  98  S.  W.  642,  29  Ky.  Law  Rep. 
612,  the  city  council  undertook  to  avoid  sec- 
tion 164  of  the  Constitution  by  granting  the 
telegraph  company  a  franchise  in  the  city 
without  advertising  for  bids  as  required  by 
the  Constitution,  and  to  this  end  made  its 
grant  indefinite  of  diu:atlon  or  subject  to  be 
revoked  by  the  council  at  any  time.  This 
was  held  void  as  an  evasion  of  the  Constitu- 
tion. But  it  was  not  held  in  that  case  that 
If  the  city  council  had  compiled  with  the 
Constitution  and  received  bids.  Its  grant 
would  have  been  held  void  simply  l)ecause  it 
failed  to  specify  the  number  of  years  for 
which  the  grant  was  made.  The  rule  is  that 
effect  will  be  given  to  every  writing,  if  pos- 
sible, and  that  construction  of  a  writing  will 
be  adopted  which  will  give  it  some  effect,  if 
practicable  under  its  terms,  rather  than  one 


which  will  give  it  no  effect  The  oounty 
court  had  Jurisdiction  to  grant  a  ferry  right 
for  20  years.  It  gr&nted  the  right  without 
specifying  how  long  it  should  continue.  If 
the  order  is  not  good  as  a  grant  for  20  years. 
It  is  not  good  for  any  time.  The  presumption 
Is  that  the  county  court  meant  to  do  what  it 
bad  a  right  to  do.  It  is  not  presumed  that 
it  Intended  a  vain  thing.  In  such  cases,  as  In 
all  others,  the  object  of  all  construction  is 
to  ^ectuate.  If  possible,  the  intention  of  all 
parties. 
The  petition  for  rehearing  is  overruled. 


ORAT  TIB  CO.  T.  CLARK  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  190T.) 

1.  TuAi.  —  Dockets  —  TsAirsrEB  or  Causis— 
Dklat  or  Motion. 

A  motion  to  transfer  the  case  to  the 
equity  docket  made  after  the  Jury  is  sworn  is 
too  late. 

[Ed.  Note. — ^For  cases  in  point  see  Ont  Dig. 
vol.   46,   Trial,   If  28,   20.f 

2.  BVIDKNCB— DBOLAIIATIONS    or   AOBNT. 

In  an  action  for  the  catting  on  plaintUV 
land  by  defendant  of  more  large  trees  than  al- 
lowed  by  ills  contract  declaratimiB  of  his  fore- 
man in  charge  of  tlie  cutting  made  to  the  men 
in  the  comae  of  the  woric,  that  they  ouglit  not 
to  have  cat  certain  large  trees,  that  it  was 
plaintilfs'  timber,  and  he  would  have  to  pay 
for  it  if  they  found  it  out  but  he  would  take 
the  trees,'  is  admissible  to  show  the  foreman 
knowingly  took  oat  timber  to  whidi  defendant 
was  not  entitled. 

8.  Tbial  —  iNSTBucTions  —  AssuuFTiOR  or 
Facts. 

Where  the  court  Instracted  that  if  the 
Jury  believe  from  the  evidence  that  defendant 
cot  timber  on  plaintiffs'  land  other  than  tliat 
contracted  for  they  should  find  such  damages 
as  they  believe  from  the  evidence  plaintiffs 
have  sostained  thereby,  an  instruction  imme- 
diately following,  that  the  measure  of  damages 
is  tiie  reasonable  value  of  the  timber  at  the 
time  it  was  cut,  does  not  assume  that  the  Jury 
will  find  for  plaintiffs. 

4.   SAMB— iNSTBTJOTIONS— AMOTIH*    Or    REOOT- 
EBY. 

Where  all  the  evidence  admitted  as  to 
value,  in  an  action  for  cutting  timber,  was  con- 
fined to  the  value  of  the  timber  standing  on 
the  ground,  an  instruction  that  the  measure  of 
damages  is  the  reasonable  valne  of  the  timl>er 
at  the  time  it  was  cut  cannot  have  been  mis- 
understood by  the  Jury  as  not  confining  them 
to  the  value  of  the  timber  standing  on  the 
ground. 

Appeal  from  Circuit  Court  Hart  OountT. 

"Not  to  be  officially  reported." 

Action  by  E.  F.  Clark  and  others  against 
the  Gray  Tie  CJompany.  Judgment  for  plain- 
tiffs.   Defendant  appeals.    Affirmed. 

D.  A.  McCandless,  H.  C.  Martin,  M.  M. 
Logan,  and  Ora  E.  Hazellp,  for  appellant 
Watklns  &  Carden  and  J.  S.  Lay,  for  ap- 
pellees. 

HOBSON,  J.  Appellees  own  a  tract  of 
1,635  acres  of  timbered  land  in  Hart  county. 
On  June  6,  1899,  they  made  a  contract  with 
appellant  by  whidi,  in  oonsideratlon  of  $125. 
they  sold  appellant  enough  of  the  good,  live. 
sound  oak  timber  on  6U0  acres  of  the  tract 
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to  make  5,000  railroad  ties.  On  tbe  9tb  of 
Jaly  following,  thej  made  another  contract 
i^ith  It,  by  which.  In  conBlderatlcm  of  $5S0, 
tbey  sold  to  It  the  oak  timber  on  the  entire 
tract  not  large  enough  to  make  sawlogs  IS 
Inches  at  tap  and  16  feet  In  length.  On  No- 
Tember  28,  1002,  they  made  a  third  contract 
with  It,  by  which.  In  consideration  of  $400, 
In  hand  paid,  they  sold  It  enough  of  the  oak 
timber  on  the  entire  tract  measuring  18 
Inches  16  feet  above  where  the  tree  was  cut 
from  the  stomp  to  make  6,000  first-class  ties, 
exclusive  of  all  second-class  ties  made  while 
making  the  5,000  first-class  ties.  Appellant 
entered  on  the  land,  and  cut  a  large  number 
of  trees  and  made  them  Into  ties.  There- 
BIMn  appellees  filed  this  suit  against  It  to 
recover  damages  In  the  sum  of  $1,995,  char- 
ging that  It  bad  cut  and  used  timber  to 
which  It  was  not  entitled  under  the  con- 
tracts. The  appellant  filed  an  answer,  deny- 
ing the  allegations  of  the  petition.  The  case 
was  heard  by  a  Jury,  who  found  a  verdict  In 
favor  of  appellees  for  $500.  On  motion  of 
appellant  a  new  trial  was  granted,  and,  on 
the  second  trial,  the  Jury  to  whom  the  case 
was  submitted  found  a  verdict  In  favor  of 
appellees  for  $1,300,  on  which  the  court 
entered  Judgment,  and  from  this  judgment 
the  appeal  before  us  is  prosecuted. 

It  Is  Insisted  for  appellant  that  the  case  In- 
TOlved  an  account  so  complicated  that  Its 
motion  to  transfer  the  action  to  the  equily 
docket  should  have  .been  sustained,  but  the 
motion  In  any  event  was  made  too  late. 
The  first  trial  of  the  case  was  had  at  the 
January  term,  1905.  At  the  April  term,  1005, 
the  case  was  continued  on  motion  of  the  ap- 
pellant because  of  the  absoice  of  some  of  Its 
witnesses.  At  the  September  term,  1005,  the 
case  was  called  again  for  trial,  the  defend- 
ant's motion  for  a  continuance  was  over- 
ruled, the  Jury  was  sworn,  and  the  case  was 
stated  to  the  Jury.  The  court  then  adjourned 
for  the  day.  On  the  next  morning  the  appel- 
lant for  the  first  time  entered  a  motion  to 
transfer  the  action  to  equity.  A  motion  of 
this  sort  must  be  made  without  onreasonable 
delay.  It  manifestly  comes  too  late  after  the 
Jnry  is  sworn.  Chenault  v.  Timber  Company, 
8S  S.  W.  652,  26  Ky.  Law  Rep.  1078;  Man- 
ders  V.  Eastern  State  Hospital,  27  Ky.  Law 
Rep.  264,  jS4  S.  W.  761.  The  court  allowed 
appellees  to  prove  that  the  appellant's  fore- 
man, Rafferty,  who  was  in  charge  of  the  cut- 
ting of  the  timber,  told  his  men  whom  he 
had  cutting  the  timber  that  they  ought  not  to 
have  cut  certain  large  trees ;  that  it  was  the 
appellees'  timber,  and  he  would  have  to  pay 
for  It;  that  be  would  say  that  he  would 
take  them,  but  be  guessed  that  he  would 
have  to  pay  for  them,  provided  appellees 
found  It  out  and  made  a  kick.  The  state- 
moits  of  the  foreman  while  engaged  in  cut- 
ting the  timber  were  admitted  against  appel- 
lant as  part  of  the  res  gestae.  Appellant  was 
authorised  to  take,  by  his  contract,  enough  of 


the  large  timber  to  make  5,000  first-class  ties. 
The  statements  made  by  the  foreman  to  his 
men  from  time  to  time  tended  to  show  that  he 
knew  that  he  was  cutting  timber  to  which 
he  was  not  entitled  under  the  contract,  and 
that  be  knew  be  had  already  cut  as  much 
large  timber  as  appellant  was  entitled  to. 
If  he  knew  that  be  had  cut  enough  of  the 
large  timber  to  make  6,000  first-class  ties,  he 
should  have  stopped  bis  men  from  cutting 
any  more  of  the  large  trees.  This  he  did  not 
do,  but  according  to  the  evidence,  directed 
the  men  to  continue  cutting  the  large  trees, 
or,  at  least,  suffered  them  to  do  so,  and  ac- 
cepted and  took  up  the  ties.  The  proof 
showed  that  a  man  could  make  ties  faster 
out  of  the  large  timber  than  out  of  the  small, 
and  it  was  for  this  reason  that  the  large 
timber  was  cut  rather  than  the  small  timber. 
The  court  did  not  err  In  admitting  the  evi- 
dence. It  was  not  admitted  to  Impeach  the 
written  contracts,  and  could  not  hare  had 
this  effect  before  the  Jury.  The  written  con- 
tracts were  admitted.  The  effect  of  the 
evidence  was  to  show  that  the  appellant's 
foreman  knowingly  cut  timber  to  which  ap- 
pellant was  not  entitled. 

By  his  instructions  to  the  Jnry,  the  court 
told  them  what  the  rights  of  the  parties  were 
under  the  contracts.  He  then  gave  the  Jury 
these  two  Instructions:  "(I)  The  court  In- 
structs the  Jury  that  if  they  shall  believe 
from  the  evidence  that  the  defendant,  by  its 
agents,  servants  and  employes,  cut  or  de- 
stroyed or  carried  away,  or  converted  to  Its 
own  use  any  timber  on  the  lands  of  plain- 
tiffs other  than  that  which  it  bad  contracted 
for  in  the  three  contracts  read  to  the  Jury, 
they  should  find  for  the  plaintiffs  such  a  sum 
In  damages  as  they  believe  from  the  evidence 
plaintiffs  have  sustained  thereby.  If  any, 
not  exceeding  the  sum  of  $1,095,  the  amount 
claimed  In  the  petition.  (2)  The  court  in- 
structs the  Jury  that  the  measure  of  damages 
is  the  reasonable  value  of  the  timber  at  the 
time  It  was  cut"  These  instructions  ad- 
mirably submitted  to  the  Jury  the  law  of  the 
case.  There  was  but  one  question  in  the 
case,  and  that  was  whether  the  appellant 
bad  cut  more  timber  than  It  was  entitled  to 
under  the  contract  If  It  had,  then  It  was 
liable  for  the  reasonable  value  of  what  it 
bad  so  cut.  The  second  Instruction  does  not 
assume  that  the  Jury  will  find  for  the  plain- 
tiffs. It  only  gives  the  measure  of  damages 
applicable  If  the  Jury  find  for  the  plaintiffs 
under  the  first  Instruction.  The  first  Instruc- 
tion, In  effect,  tells  the  Jury  that  if  the  de- 
fendant had  cut  timber  other  than  that 
which  it  had  contracted  for  In  the  three  con- 
tracts read  In  evidence,  the  Jury  should 
find  for  the  plaintiffs  such  damages  as  they 
believed  from  the  evidence  the  plaintiffs 
sustained  thereby;  that  is,  by  such  cutting 
of  timber  other  than  that  which  bad  been 
contracted  for ;  and  then  the  second  instruc- 
tion tells  the  Jury  what  the  measure  of  dam- 
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at;ea  for  this  cutting  Is.  llie  appellees  were 
«utitled  to  tlie  fair  and  reasonable  value  of 
tbelr  timber  at  the  time  it  was  cut  It  Is 
said  tbat  the  Instruction  does  not  confine  tbe 
Jury  to  tbe  value  of  the  timber  standing  on 
the  ground.  But  the  Jury  could  not  have 
misunderstood  the  Instruction,  for  all  the 
evidence  admitted  as  to  the  value  was  con- 
fined to  the  value  of  the  timber  standing  on 
the  ground  when  cut 

The  bill  of  exceptions  contains  only  the 
evidence  heard  on  the  last  trial.  We  cannot, 
therefore,  say  why  the  second  Jury  found 
a  larger  verdict  than  the  first  It  may  be 
the  evidence  was  not  the  same.  It  appears 
from  the  record  that  much  of  the  proof  beard 
on  tbe  last  trial  was  based  on  measurements 
made  after  the  first  trial.  The  evidence 
beard  by  the  Jury  was  very  conflicting. 
There  was  evidence  warranting  them  In  find- 
ing a  much  larger  verdict  than  they  did. 
There  was  also  evidence  which  tended  to 
show  that  appellant  did  not  cut  any  timber 
to  which  It  was  not  entitled,  but  tbe  credi- 
bility of  the  evidence  was  for  the  Jury, 
and,  on  the  whole  case,  we  see  no  reason  for 
disturbing  their  verdict 

Judgment  aflSrmed. 


JONES  V.  CITY  OF  COHBIN. 
(Court  of  Appeals  of  Kentucky.    Jan.  10,  1007.) 

MCNICrPAL     CORPOBATIONa— TOBTfl— EXSBOISX 
OF    GOVISNHXNTAL    POWEBS— MAINTKRARCX 

or  jAn,. 

Tbe  mafaitenance  of  a  jaii  or  station  bouse 
by  ■  city  constitutes  an  exercise  of  governmen- 
tal functions,  and  hence  the  city  was  not  liable 
for  injuries  to  the  health  of  a  person  confined 
therein  caused  by  the  failure  of  the  city  officers 
to  keep  the  room  comfortably  warm  during  his 
incarceration. 

FEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations.  {  1650.] 

Appeal  frwn .  Circuit  Court  Whitley 
Oount7. 

"Not  to  be  officially  reported." 

Action  by  G.  L.  Jones  against  the  city  of 
Gorbln.  From  a  Judgment  of  dismissal, 
plalntifl  appeals.    Affirmed. 

J.  O.  Mealer  and  Tye,  Denham  &  Jackson, 
for  appellant  J.  C.  Maynor  and  K.  D.  Per- 
kins, for  appellee. 

BARKER,  J.  Tbe  appellant  O.  L,  Jones, 
was  arrested  for  drunkenness  by  the  marshal 
of  tbe  city  of  Corbin,  and  locked  up  In  tbe 
city  Jail  or  station  house,  where  he  remained 
over  night  He  claims  that  the  place  of 
his  confinement  was  not  suiBciently  heated, 
and  he  thereby  contracted  a  deep-seated  cold, 
which  has  seriously  Impaired  his  health. 
His  petition  admits  the  lawfulness  of  his  ar- 
rest and  his  guilt  of  the  offense  with  wliich 
be  was  charged,  but  dalma  damages  for  tbe 
wrongful  failure  on  tbe  part  of  the  dty  to 
keep  tbe  prison  room  comfortable  during  his 
incarcnratlon.    A  general  demurrer  was  sus- 


tained to  the  petition,  and,  upon  bis  fallura 
to  amend,  it  was  dismissed  by  the  court 

Tbe  maintenance  of  a  municipal  court  and 
prison  is  in  pursuance  of  the  city's  govern- 
mental functions,  and.  In  so  doing,  it  Is  bat 
an  arm  of  the  state  in  upholding  tbe  public 
peace  and  safety.  Tbe  principle  is  well  es- 
tablished that  municipal  corporations  are  not 
liable  either  for  the  nonfeasance  or  mal- 
feasance of  their  public  officers  in  tbe  dis- 
charge of  their  governmental  functions.  Dud- 
ley y.  dty  of  Flemingsburg,  72  S.  W.  S27,  2i 
Ky.  Law  Rep.  1804,  60  L.  R.  A.  57;  Havhig 
T.  Oily  of  OovIngtoD,  78  S.  W.  431,  25  Ky. 
Law  Hep.  1617}  Twyman's  Adm'r  v.  Frank- 
fort, 78  8.  W.  446,  25  Ky.  Law  Rep,  1620; 
Simons  V.  Gregory,  85  8.  W.  751,  27  Ky.  Law 
Rep.  609;  Ernst  v.  West  Covington,  76  8.  W. 
1089,  25  Ky.  Law  Rep.  1027,  63  L.  R.  A.  652. 

Judgment  affirmed. 


COLE  V.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.    Jan.  0,  1007.) 

iRTOXICATIRa    LiQUOBS   —    LOOAI.    OfTIOIC   — 

ELBCTION— CONTKST. 

One  charged  with  a  violation  of  the  local 
option  law  cannot,  after  the  expiration  of  the 
tfme  for  filing  a  contest  of  the  election,  putting 
in  force  the  local  option  law  in  the  coun^r,  arge 
tbe  invalidity  of  the  election  on  the  grooiid  of 
irregnlaritips  in  conductlnK  the  same,  arising 
from  the  failure  to  provide  for  special  registra- 
tion as  provided  by  Ky.  St  19(»,  |  149S. 

Appeal  from  Circuit  Court,  Powell  County. 

"Not  to  be  officially  reported." 

T.  O.  Cole  was  convicted  of  a  violation  ot 
the  local  option  law,  and  he  appeala  Af- 
firmed. 

C.  F.  Spencer  and  Pendleton,  Bush  ft  Bush, 
for  appellant  N.  B.  Hays,  Atty.  Gen.,  and  O. 
H.  Morris,  for  tbe  (Tommonweaitb. 

O'REAR,  C.  J.  Appellant  was  Indicted  and 
convicted  in  tbe  Powell  circuit  court  charged 
with  selling  liquor  in  violation  of  tbe  local 
option  law.  Appellant  contends  tbat  tbe  lo- 
cal option  law  was  not  in  force  In  Powell 
county,  although  a  vote  upon  that  question 
bad  been  had  before  tbe  occurrence  charged 
In  tbe  Indictment  and  had  been  duly  certified 
as  having  received  a  majority  In  favor  of  the 
adoption  of  the  law.  Tbe  election  was  called 
for  and  held  in  tbe  entire  county  on  January 
14,  1905.  A  general  election  had  been  held  In 
the  county  In  tbe  previous  November.  There 
are  two  towns  In  tbe  county,  one  of  the  fifth 
class  and  one  of  tbe  sixth  class.  Under  the 
statute.  It  was  required  that  all  voters  In 
such  towns  must  be  registered  before  being 
entitled  to  vote  at  any  election.  The  statutes 
further  provide  that  In  case  of  an  election 
held  within  the  territory  embraced  by  or  em- 
bracing such  town,  subsequent  to  such  regis- 
tration and  election,  a  special  registration 
must  be  held.  Section  1496,  Ky.  St  1003. 
In  tbe  election  held  January  14,  1905,  In 
Powell  county  no  special   registration   was 
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proTlded  or  had  aa  required  by  sectloD  1496, 
Ky.  St  1008.  Appellant  contends  that,  there- 
for*, the  election  was  rold.  He  relies  upon 
the  case  of  Early  v.  Rains,  89  S.  W.  289,  28 
Ky.  Law  Rep.  415,  in  which  the  court  said 
that  the  failure  of  the  county  court  to  provide 
for  special  registration  Invalidated  the  elec- 
tion. Early  v.  Rains  was  a  contest  Instituted 
under  the  statute  for  determining  whether 
there  had  heea  a  fair  and  legal  election  held 
under  the  local  option  statute.  In  the  case  at 
bar  it  does  not  appear  that  there  was  a  con- 
test filed  against  the  election.  In  the  opinion 
of  the  court  there  is  a  distinction  to  lie  ob- 
served between  matters  that  will  invalidate  an 
election  upon  a  contest,  which  is  a  direct  at- 
tack, and  collateral  attacks.  For  an  election 
might  be  voidable,  and  yet  not  rold.  If  the 
votes  on  the  proposition  had  shown,  on  the. 
face  of  the  returns,  that  the  majority  was  in 
faTor  of  prohibition,  yet  the  officers  tabulat- 
ing the  result  had  by  mistake  counted 
oiough  votes  in  favor  of  the  proposition, 
which  in  truth  had  voted  against  it,  to  have 
changed  the  result,  that  would  have  been  a 
case  where  it  would  have  been  declared  by  the 
legally  constituted  authorities  that  the  vote 
In  favor  of  local  option  had  prevailed,  where- 
as in  fact  It  had  not  It  could  scarcely  be 
orged  in  that  case  that,  in  the  absence  of  a 
contest  instituted  within  the  time  and  man- 
ner prescribed  by  the  statute,  one  charged 
with  a  violation  of  the  law  could  plead  that 
the  law  was  not  in  force,  because,  in  truth, 
it  liad  not  received  a  majority  of  the  legal 
rotes  cast  upon  the  proposition  of  putting  it 
in  force.  So,  in  the  case  at  bar,  we  have  a 
territory  including  two  towns  as  well  as  a 
large  rural  population  voting  upon  the  ques- 
tion of  applying  the  local  option  statute  to 
the  county  as  a  unit  An  Irregular  course 
waa  pursued,  which  it  may  l>e  conceded  would 
have  supported  a  successful  contest  of  the 
election.  As  no  contest  was  Instituted,  we 
are  of  opinion  that  all  persons  concerned  are 
as  much  bound  by  the  result  as  duly  certi- 
fied as  if  one  had  been  instituted,  and  had 
been  decided  adversely  to  the  contestant 
In  Locke  t.  Commonwealth,  113  Ky.  864,  69 
S.  W.  763,  we  had  an  Indictment  for  a  viola- 
tion of  the  local  option  law.  The  defendant 
Insisted  there,  as  the  appellant  does  here, 
that  the  local  option  election  in  that  county 
was  void.  The  grounds  upon  which  It  was 
said  in  that  case  to  he  void  had  been  pre- 
viously held  by  this  court  to  be  such  as 
Invalidated  the  election.  In  Locke's  Case, 
however,  there  bad  been  a  contest  of  the 
election,  and  the  contest  was  decided  ad- 
versely to  the  contestant  The  ground  urged 
by  Locke  as  one  which  invalidated  the  elec- 
tloa  was  not  presented  In  or  passed  upon  by 
that  contest  This  court  held  that,  although 
Locke  was  not  a  party  to  that  contest  pro- 
ceeding, and  although  the  ground  urged  by 
him  was  not  actually  raised  and  passed  upon 
in  it,  all  persons  who  might  have  been  parties 
to  it  and  all  others  were  concluded  by  it    As 


the  contest  was  instituted  and  prosecuted  by 
some  of  those  who  were  authorized  to  do  it 
on  t)ehalf  of  all  who  might  be  affected  by  it, 
the  result  was  as  conclusive  as  If  all  had 
been  parties  to  It  The  Judgment  in  the 
contest  proceeding  was  held  to  be  binding 
upon  the  whole  territory. 

We  think  the  same  principle  should  be 
applied  to  the  case  at  bar.  For,  when  the 
Legislature  has  provided  for  a  contest  of  an 
election,  those  who  might  have  instituted  the 
contest  and  all  others  who  might  be  affected 
by  the  result  are  bound  by  the  certlBcate  of 
election  if  the  contest  is  not  made,  the  same 
as  they  would  have  been  bad  it  been  made, 
and  decided  adversely  to  them.  It  could 
scarcely  be  argued  that  the  Judgement  of  the 
court  could  add  anything  to  the  validity  of  an 
election  which  was  void.  The  Judgment  of 
the  court  merely  put  at  rest  a  question  which 
was,  up  to  that  time,  subject  to  dispute.  Aft- 
er the  time  for  filing  a  contest  has  expired  and 
none  has  been  instituted,  the  matter  is  as 
effectually  at  rest  as  If  a  court  of  competent 
Jurisdiction  had  so  declared.  It  is  at  rest 
because  the  statute  has  provided  in  .what 
manner  and  in  what  time  and  in  what  tri- 
bunal the  regularity  of  the  election  may  be 
Inquired  into.  If  this  reasoning  is  not  sound, 
then  it  would  seem  to  follow  that  it  is  al- 
ways safer  for  those  opposed  to  the  pre- 
vailing opinion,  as  expressed  by  the  voters 
in  such  an  election,  not  to  contest  the  result, 
but  instead  to  allow  the  time  to  expire,  and 
then  each  member  of  the  territory  affected 
could  attack  the  result  collaterally  whenever 
the  law  was  attempted  to  be  enforced 
against  him.  A  Judgment  hi  such  a  prosecu- 
tion not  being  a  bar  against  any  one  as  to 
the  validity  of  the  election,  the  question  of 
the  regularity  of  an  election  could  be  raised 
and  litigated  in  every  prosecution  that  might 
arise  under  the  law  put  i)i  force  by  such 
election.  Matters  settled  at  an  election 
ought  to  be  as  secure  In  their  settlement  as 
if  settled  by  an  adjudication.  The  policy  of 
the  law  is  to  favor  proceedings  which  it  au- 
thorizes to  settle  things.  It  Is  as  much  a 
matter  of  public  concern  that  an  election 
lawfully  submitted  to  the  voters  of  a  terri- 
tory should  at  some  time  be  closed  against 
further  inquiry  and  doubt  as  any  other  mat- 
ter passed  upon  by  a  court  of  Judicature. 
Campbell  v.  Braden,  31  Kan.  754,  8  Pac.  642; 
State  T.  Piper,  17  Neb.  614.  24  N.  W.  204. 

What  is  here  said  has  reference  to  the 
conduct  of  an  election,  not  to  the  Jurisdiction 
of  the  coun^  court  or  other  tribunal  to  or- 
der it  nor  as  to  the  validity  of  statutes  tm- 
der  which  it  may  be  held.  Such  matters  are 
not  properly  the  subject  of  contest  and  are 
not,  therefore,  waived  or  necessarily  con- 
cluded by  one.  But  where  the  objection 
urged  is  one  of  proceeding  in  an  election 
authorized  by  law  to  be  held,  and  which  was 
in  fact  held.  Irregularities  that  might  have 
availed  to  defeat  the  result  as  declared,  if 
presented  In  a  contest,  will  be  deemed  ooa- 
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eluded  either  by  a  Judgment  In  the  contest 
proceeding,  or  by  the  failure  to  present  them 
within  the  time  and  manner  allowed  by  the 
statute  for  Instituting  the  contest. 

The  proceedings  In  the  circuit  court  were 
In  conformity  to  these  views,  and  the  Judg- 
ment is  affirmed. 


BRANOH  T.  BBANOH'S  EX'R  et  aL 
(Court  of  Appeals  of  Kentucky.    Jan.  10,  1907.) 

Husband  and  Wira— Separation— Division 

oj  Pbopbbtt— Contracts. 

A  contract  between  husband  and  wife  after 
separation,  by  wliich  tliey  agreed  on  a  division 
of  the  property,  is  valid,  when  fairly  and  undeiv 
standingly  made  without  fraud  or  overreach- 
ing on  the  part  of  the  husband. 

[Bd.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  {  1046.] 

Appeal  from  Circuit  Court,  Hardin  County. 

"Not  to  be  officially  reported." 

Action  by  Elizabeth  Branch  against  B.  S. 
Branch's  executor  and  others.  From  a  Judg- 
ment for  defendants,  plalntlfT  appeals.  Af- 
firmed. 

8.  M.  Payton,  for  appellant  C  H.  Moor- 
man, J.  O.  Poston,  and  Lb  A.  Faurest,  for  ap- 
pellees. 

CARROLL,  0.  This  appeal  Involves  the 
validity  of  a  postnuptial  settlement  made  in 
July,  1902,  between  the  appellant,  Elizabeth 
Branch,  and  E.  8.  Branch.  The  parties  to 
tills  settlement  had  been  married  about  20 
years.  No  children  were  born  of  the  mar- 
riage, but  Elizabeth  Branch  had  grown  chil- 
dren, the  issue  of  a  former  marriage.  She 
lived  separate  and  apart  from  her  husband, 
and  had  brought  a  suit  against  him  for  ali- 
mony. Soon  after  the  Institution  of  the  ac- 
tion, she  and  h»  husband  happened  to  be  In 
Bllzabethtown,  when  Mr.  Velra,  a  friend  of 
the  family,  suggested  that  they  settle  out  of 
court  the  property  t[gbtB  In  controversy  be- 
tween them.  This  advice  was  accepted  by 
both  parties,  and  it  was  agreed  by  them  that 
Mrs.  Branch  would  select  Mr.  Velrs,  and  Mr. 
Branch  R.  G.  Phillips,  who  was  also  a  friend 
of  both  parties,  and  that  these  two  gentle- 
men should  divide  the  property  between  them 
in  the  manner  then  agreed  upon  by  the  par- 
ties. As  a  result  of  the  negotiations,  an  ar- 
ticle of  agreement  was  prepared,  and  signed 
by  Branch  and  his  wife,  stating  in  substance 
that  they  had  separated,  and  expected  to 
continue  to  live  separate  and  apart  from  each 
other;  and.  In  order  to  settle  all  questions 
of  alimony,  maintenance  and  property  rights 
between  the  parties,  it  was  agreed  that  Pliil- 
lips  and  Velrs  should  divide  the  personal 
property  of  Mr.  Branch  between  him  and  his 
wife,  giving  to  her  one-third  thereof  In  ralue^ 
and  to  him  two-tliirds.  It  was  farther 
agreed  that  Phillips  and  Velrs  should  fix 
the  value  of  the  real  estate  owned  by  each 
of  them;    and,  after  ascertaining  20.63  per 


crat  of  the  value  of  the  real  estate  of  Mr. 
Brandi,  and  deducting  therefrom  $750,  and 
the  value  of  his  right  of  curtesy  in  her  land, 
there  should  be  paid  to  Mrs.  Branch  the 
amount  due.  In  consideration  of  this  settle- 
ment, each  surrendered  all  right  and  Interest 
in  the  property  of  the  otho'.  Plilllips  and 
Velrs,  when  this  agreement  was  entered  into, 
made  a  settlement,  which  was  reduced  t» 
writing,  setting  out  that : 

"We  have  carefully  appraised  the  personal 
property  of  E.  S.  Branch,  and  find  that  the 
same  amounts  to  the  sum  of  $1,600.00.  We 
also  find  that  the  dower  interest  of  Elicabeth 
Branch  in  the  real  estate  of  E.  S.  Branch  is 
«1,44<1.10,  and  that  the  right  of  curtesy  of  EL 
S.  Branch  In  the  real  estate  of  Elizabeth 
Branch  Is  1192.60.  Elizabeth  Branch  agreed 
that  if  B.  8.  Branch  would  pay  to  her  In 
cash,  or  part  In  cash  and  his  note  for  the 
balance  of  the  amount  found  due  her  from 
his  personal  estate,  and  the  amount  found 
from  her  dower,  lees  the  amount  due  E.  S. 
Branch  for  his  dower  in  her  real  estate  and 
1760.00,  the  amount  mentioned  in  the  agree- 
ment alMve  referred  to,  that  she  would  ac- 
cept the  same  in  lien  of  her  one-third  of  the 
personalty  and  of  her  dower,  interest  and 
any  other  claim  she  might  have  against  liim 
or  bis  estate.  E.  S.  Branch  having  accepted 
the  proposition  of  Elizabeth  Branch,  the  set- 
tlement should  be  as  follows : 

Elizabeth  Braiich. 

By  one-third  of  personal  es- 
tate     I    653  3* 

By  dower  interest 1,444  10 

11,997  4a 

To  agreed  charge $7S0  00 

To  right  of  curterar  dne  B. 

8.   Branch 192  60 

$1,064  8a 

"Tbe  amount  sliown  to  be  dne  Bllxabetb 
Branch  was  settled  in  our  presoice  by  B.  8. 
Branch  paying  to  her  the  sum  of  $S<L83  in 
cash  and  by  executing  his  note  for  the  sum 
of  $1,000.00,  dne  and  payable  March  1,  1908. 
Witness  our  hands  this  10th  day  of  July, 
1902. 

"R.  O.  Phillips, 
"Cyrus  Velrs." 

The  note  for  $1,000  was  paid  when  it  feU 
due.  E.  8.  Branch  died  in  1904,  and.  In  « 
suit  brought  by  his  executor  to  settle  bis  es- 
tate, his  widow,  who  had  previously  renoun- 
ced a  will  made  by  Mr.  Branch  in  1902,  at- 
tacked tbe  postnuptial  contract,  upon  the 
ground  that  It  was  procured  by  fraud,  and 
that  her  husband  fraudulently  concealed  a 
large  portion  of  bis  property  and  misrepre- 
sented the  value  of  other  property,  and  that 
when  she  signed  the  contract,  she  did  not 
know  the  value  of  bis  estate,  and  was  in- 
duced to  sign  It  by  force  and  duress,  and 
sought  to  have  set  apart  to  her  her  dowable 
and  distributable  interest  in  his  estate  as  If 
be  bad  died  intestate.  After  the  evidence 
bad  all  been  token,  appellant  tendered  an 
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amoided  answer,  which  fbe  court  refoaed  to 
permit  to  be  filed,  alleging  In  addition  to 
the  statements  made  In  the  original  answer 
that  under  the  agreement  entered  Into,  she 
was  to  receive  In  the  settlement  all  the  es- 
tate that  the  law  wonld  allow  her  If  be 
should  die  Intestate,  bnt  that  by  fraud  and 
mistake  of  the  draftsman  of  the  paper  con- 
taining the  agreement,  this  provision  was 
omitted  from  it  She  also  averred  that  the 
arbitrators  carelessly  and  negligently  failed 
to  make  a  correct  estimate  of  his  estate,  and 
that  the  total  value  of  his  property  as  as- 
certained by  them  as  a  basis  for  the  settle- 
ment was  much  less  than  Its  actual  value. 
The  chancellor  held  that  the  settlement  made 
was  a  valid  and  binding  instrument,  and  con- 
cluded appellant  from  asserting  claim  to  or 
Interest  in  any  part  of  the  estate  left -by 
her  deceased  husband. 

There  is  no  suggestion  in  the  record  that 
either  Phillips  or  Velrs  were  actuated  by 
any  purpose  other  than  to  make  a  fair  settle- 
ment between  the  parties  according  to  the 
terms  agreed  upon  by  them  before  the  agree- 
ment was  reduced  to  writing.  Both  of  these 
gentlemen  testify  that  the  written  agreement 
correctly  states  the  verbal  nnderstanding  be- 
tween Mr.  and  Mrs.  Branch,  made  In  the 
presence  of  her  repreacmtatlve,  Mr.  Velrs,  and 
repeated  to  Phillips  when  he  was  called  in 
to  act  for  Mr.  Branch.  The  farm  owned  by 
Branch,  including  the  crop  then  on  it  was 
valued  by  the  arbitrators  at  $7,000,  and  the 
evidence  satisfies  us  that  this  appraisement 
was  substantially  correct  Some  three  year^ 
afterwards  the  land  was  sold  for  $7,100  and 
the  crop  growing  on  It  at  the  time  the  settle- 
ment was  made  sold  for  several  hundred  dol- 
lars; bnt  the  land  had  advanced  in  value  as 
much  as  $1,000  between  the  time  the  settle- 
ment was  made  and  the  sale  of  the  farm, 
and,  in  July,  1902,  exclusive  of  the  crop  grow- 
ing on  It  was  not  worth  more  than  $6,000. 
Branch,  in  Jnly,  1902,  had  notes  of  the  valne 
of  $1,278;  his  debts  at  that  time  amounted  to 
alwnt  $1,136,  and  when  inquiry  was  made 
about  these  notes  by  the  arbitrators.  Branch 
said  that  his  debts  would  amount  to  about 
as  mnch  as  the  notes,  and,  npon  this  state- 
ment being  made  to  Mrs.  Branch,  she  agreed 
to  It  and  consequently  no  account  was  taken 
of  his  notes  in  the  settlement  It  also  ap- 
pears that  he  had  at  this  time  a  life  insur- 
ance policy  for  $1,000,  this  sum  being  col- 
lected on  it  after  his  death,  but  when  the 
settlement  was  made  the  policy  had  little  or 
no  cash  valney  and  therefore  was  not  taken 
acooiont  of  in  the  inventory  of  his  estata 
Nor  was  the  stock  in  the  County  Fair  Com- 


pany worth  probably  $100,  although  the  fair 
stock  was  discussed  by  the  appraisers  and 
Mrs.  Branch.  With  the  exertion  of  the  pol- 
icy of  Insurance,  the  stock  in  the  fair  com- 
pany, and  the  notes,  all  of  the  other  prop- 
erty, real  and  personal,  owned  by  Brand) 
was  appraised.  Mrs.  Branch  was  a  sensible, 
vigorous  woman,  presumably  well  acquaint- 
ed with  her  husband's  estate,  and,  in  addi- 
tion to  the  advice  and  assistance  of  Mr.  Velrs, 
there  was  i>re8ent  when  the  Inventory  was 
iKlng  made,  and  at  the  time  the  papers  were 
signed,  her  son  and  daughter,  both  of  whom 
were  present  for  the  purpose  of  lending  their 
aid  in  the  settlement  The  arbitrators  were 
men  of  intelligence  and  character — good  busi- 
ness men — and  the  record  does  not  disclose 
that  either  of  them  attempted  to  take  the 
slightest  advantage  of  the  other,  or  of  either 
of  the  parties  whom  they  represented.  Mrs. 
Branch  did  not  make  any  complaint  about 
the  settlement  until  after  the  death  of  her 
husband,  although  It  is  fair  to  assume  that 
during  the  two  years  that  elapsed  between 
the  settlement  and  his  death  she  had  ample 
opportnnlly  to  and  was  fully  acquainted  with 
the  condition  of  his  estate,  and  knew  wheth- 
er the  settlement  made  was  a  fair  and  Just  one. 
There  Is  absolutely  no  evidence  that  any  fraud 
or  overreaching  was  practiced  by  any  person 
in  connection  with  the  settlement  nor  was 
any  concealment  made  by  Mr.  Branch  of  his 
proi>erty.  In  fact  the  only  item  of  personal 
estate  owned  by  him  that  does  not  appear  to 
have  been  mentioned  was  the  insurance  pol- 
icy, and  it  is  probable  that  no  account  was 
taken  of  that  because  at  the  time  It  had 
little  or  no  value.  After  the  Inventory  was 
made,  the  arbitrators  say  that  It  was  ex- 
amined very  carefully  by  Mrs.  Branch,  and 
both  of  them  believed  that  the  settlement 
was  entirely  satisfactory.  The  arbitrators 
are  not  clear  as  to  why  Mrs.  Branch  was 
charged  in  the  settlement  with  $750.  Their 
impression  is  that  it  grew  out  of  a  sale  and 
conveyance  of  100  acres  of  land  worth  $1,800, 
that  had  been  previously  made  by  Mr.  Branch 
to  his  wife;  but,  although  the  evidence  con- 
cerning it  is  not  satisfactory,  it  is  very  evi- 
dent that  It  was  fully  understood  by  the  par^ 
ties  at  the  time.  Contracts  like  the  one  in- 
volved in  this  case,  when  free  from  fraud 
and  overreaching  on  the  part  of  the  husband, 
and  when  fairly  made  and  understandingly 
entered  into,  will  be  upheld.  Loud  v.  Lend, 
4  Bush,  4BS;  Parsons  v.  Parsons,  62  S.  W. 
719,  28  Ky.  Law  Rep.  223;  Bbhannon  v.  Trav- 
is, M  Ky.  59,  21  S.  W.  354. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 
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TATLOR  T.  WOOLUM  et  al. 
(Ooart  of  Appeal*  of  Kentacky.    Jan.  10,  1907.) 

AFPKAI/—LOOATION  OF  BOUMDABIBS— RBVIBW. 

Where,  in  trespaas,  it  was  undisputed  tliat 
tbe  tracts  in  question  belonged  to  plaintiff,  the 
only  question  being  tbe  location  of  tbe  ex- 
terior boundary  lines  and  wbetber  they  in- 
dttded  the  land  on  which  the  timber  was  cut, 
a  determination  that  no  trespass  bad  been  com- 
mitted would  not  be  set  aside  on  appeal,  in 
tbe  absence  of  satisfactory  evidence  as  to  the 
location  of  such  boundary  lines. 

Appeal  from  Circuit  Court,  Knox  County. 

"Not  to  be  officially  reported." 

Action  by  C.  W.  Taylor  against  Samuel  S. 
Woolum  and  others.  From  a  judgment  In 
favor  of  defendants,  plaintiff  a^ieals.  Af- 
firmed. 

F.  D.  Sampson,  for  appellant  Pitzer  D. 
Blacli  and  James  D.  Black,  for  appellees. 

CARROLL,  C.  The  appellant,  alleging 
that  he  was  the  owner  and  In  possession  of 
two  tracts  of  land  that  will  be  hereafter  de- 
scribed, brought  this  suit  against  appellees, 
aslilng  that  they  be  enjoined  and  restrained 
from  trespassing  upon  the  land  and  cutting 
and  removing  timber  therefrom,  and  also 
sought  judgment  against  them  for  the  value 
of  the  timber  removed  by  them  from  the  land. 
The  answer  traversed  generally  the  aver- 
ments of  the  petition.  On  a  hearing  of  the 
case,  the  petition  was  dismissed.  The  land 
upon  which  the  alleged  trespasses  were  com- 
mitted consists  of  two  tracts:  The  first: 
"Beginning  at  a  lynn  tree,  and  running  east 
to  the  creek  bank,  to  S  beeches;  thence  up 
the  creek,  to  the  narrows,  to  a  conditional  line 
between  Peter  Uammons,  Sr.,  and  Jerry  Ham- 
mons,  to  2  beeches;  thence,  with  said  condi- 
tional line,  to  the  gap  of  the  ridge  on  the 
west  side  of  a  50-acre  tract  bought  by  Peter 
Hammons,  Sr.,  of  John  R.  Thatcher;  thence, 
with  the  lines  of  the  60  acres,  to  tbe  begin- 
ning." Tbe  second:  "Beginning  at  Samnei 
S.  Woolnm's  2K-acre  survey,  running  with  the 
same;  thence,  running  up  the  creek  for  quan- 
tity, to  Samuel  S.  Woolum's  line  at  the  upper 
end,  and  to  include  all  the  putts  of  a  survey 
made  by  said  James  Hammons,  St.,  and  con- 
taining 1291^  acres  of  land."  This  land  was 
purchased  by  appellant  In  1868.  The  first- 
mentioned  tract  was  conveyed  to  him  by 
deed;  the  last-named,  by  bond. 

It  will  be  observed  that  tbe  boundary  lines 
of  the  appellant's  land  are  very  Imperfectly 
described,  and  It- Is  difficult  to  ascertain  from 
the  record  the  correct  location  of  these  lines. 
Two  plats  are  filed,  one  made  by  Wester- 
field,  who  surveyed  the  land  for  the  appel- 
lant and  the  other  by  Bamar,  who  surveyed 
it  for  the  appellees.  Neither  of  these  plats 
contains  an  accurate  survey  of  the  lands  in 
controversy,  and  the  marks  on  each  being 
diflTerent  adds  to  tbe  difficulty  In  arriving  at 
anything  like  an  intelligent  understanding  of 
the  ease.  It  seems  probable  that  this  con- 
fusion and  uncertainty  In  the  plats  made  by 


the  sorv^ora  Is  due  to  the  taxt  that  they 
did  not  have  any  previous  survey  or  wdl- 
Identlfied  monuments  to  go  by.  The  exterior 
lines  In  the  description  of  tbe  tracts  are 
located  In  a  different  place  on  each  map. 
On  the  Westerfleld  plat  there  are  marks 
made  by  the  surveyor  indicating  that  timber 
was  cut  within  the  lines  of  tbe  appellant's 
land.  On  the  Bamar  plat  the  lines  of  ap- 
pellant's land  do  not  touch  the  point  where 
the  alleged  trespasses  were  committed.  Ap- 
pellant has  lived  on  the  land  described  In  tbe 
petition,  and  upon  which  the  alleged  tres- 
passes were  committed,  since  1858;  but  he 
does  not  know  where  the  exterior  lines  are 
located,  nor  does  it  appear  that  any  correct 
survey  has  ever  been  made,  or  that  the  lands 
have  ever  been  Inclosed.  It  Is  not  disputed 
that  appellant  is  the  owner  of  the  two  tracts 
mentioned,  the  only  question  being  the  loca- 
tion of  the  exterior  lines  of  the  land;  and. 
In  the  absence  of  satisfactory  evidence  as 
to  tbf!  location  of  these  lines,  we  do  not  feel 
authorlzM  to  hold  that  the  lower  court  was 
in  error  In  deciding  that  no  trequsses  had 
been  committed  upon  the  land  owned  hy  ap- 
pellant 
Wherefore  tbe  Judgment  Is  affirmed. 


SPROUT,  WALDRON  &  CO.  v.  HUNTER. 
(Court  of  Appeals  of  Kentucky.    Jan,  10,  1907.) 

1.  Sales  —  Warranties  —  Corstbuctior  — 
Time  of  Fulfiixment. 

A  bolter  was  ^arantied,  in  connection  with 
other  machinery  m  a  mill,  to  produce  50  bar- 
rels of  flour  per  24  hours,  and  as  good  results 
as  that  of  any  other  mill  using  an  equivalent 
amount  of  machinery  and  mimng  like  grade, 
quantity,  and  qualltr  of  wheat.  IfeM,  that  the 
^aranty  was  fulfilled  when  the  mill  was  put 
m  condition  to  do  the  work  for  a  reasonable 
period  without  breaks  due  to  accident,  and 
until,  in  due  course,  tbe  wear  of  the  machinery 
would  tell  on  its  work. 

2.  Saice— ScoPK. 

A  bolter  was  guarantied.  In  connection  witb 
other  machinery  in  a  mill,  to  produce  50  bar- 
rels of  flour  per  24  hours,  and  as  good  results 
as  that  of  any  other  mill  using  an  equivalent 
amount  of  machinery  and  milling  like  grade, 
quantity  and  quality  of  wheat.  Held,  the  guar- 
anty contemplated,  not  only  the  quantity  of 
flour  the  mill  was  capable  of  producing,  but 
embraced  all  matters  affecting  tne  question  of 
the  profitableness  of  the  work  done  by  the  milL 

3.  Sams — Notice  to  Seller— Nboessitt. 

A  bolter,  in  connection  with  other  ma- 
chinery, was  guarantied  to  do  certain  work 
and  the  contract  provided  that  the  balance  on 
the  purchase  price  should  be  due  when  the 
mill  fulfilled  the  guaran^.  The  machinery, 
when  put  In,  apparently  did  the  work,  but  sub- 
sequently, throus;h  its  incapacity  or  fault,  failed. 
Held,  the  purchaser  was  bound  to  promptly 
notify  the  seller  of  the  mill's  failure  to  do  tbie 
work. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  (  806.1 

4.  Same  —  Waiver  or  Breach  —  Fallctre  to 
Give  Notice. 

Where  tbe  purchaser  of  machinery,  guar- 
antied to  do  certain  work,  continued,  for  an 
unreasonable  length  of  time,  to  use  it  without 
protest  or  notice  to  the  seller  of  its  deficiencv. 
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it  was  an  acceptance  by  him  of  the  machinery 
aa  a  compliance  with  tiie  vendor's  guaranty. 

[Bid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Toi.  43,  Bales,  {  818.] 

Appeal  trcMii  Circnit  Court,  Mason  Oomity. 

"Not  to  be  officially  reported." 

Action  by  Sprout,  Waldron  &  Co.  against 
EL  T.  Hunter.  B'rom  a  Judgment  for  de- 
fendant, plaintiff  appeela  Reversed  and 
remanded. 

A.  B.  &  A.  D.  Cole,  for  appellant 

O'REAR,  C.  J.  Appellee  is  the  owner  of  a 
flonnnill.  She  contracted  with  appellant  to 
put  In  ber  mill  a  bolter  manufactured  by 
It  The  contract  was  in  writing.  The  price 
was  agreed  at  $849.80.  Appellant  by  the 
contract  was  to  furnish  a  competent  foreman 
and  millwright  to  put  In  the  bolter  and  ad- 
Just  It  to  the  other  machinery.  Appellee  was 
to  pay  three  dollars  per  day  for  his  services 
and  his  traveling  expenses  and  board  while 
so  engaged.  It  was  stipulated  In  the  contract 
further  as  follows :  "We  guarantee  that  the 
above  bolter  when  put  In,  in  connection  with 
a  four  double  stands  rolls,  1  purifier,  1  Rich- 
mond hair  duster  and  other  machines  now  in 
your  mill,  to  produce  50  bbls.  of  flour  per 
24  hours,  and  as  good  results  as  that  of  any 
other  mill  using  an  equivalent  amount  of 
machinery  and  milling  like  grade,  quantity, 
and  quality  of  wheat;  provided,  your  old 
machines  are  now,  or  will  be  promptly  put 
In  good  running  order.  Bolter  to  be  of  good 
material  and  workmanship,  and  to  be  ship- 
ped In  80  days  or  less.  Terms:  One-fourth 
cash  on  shipment  and  the  balance  when  mill 
folfllls  guarantee."  The  work  was  done  and 
the  mill  turned  back  to  appellee.  She  paid 
$16  on  the  millwright's  services,  and  some 
of  the  one-fourth  cash  payment  on  the  bolter. 
Appellants  sued  her  for  the  balance  due  for  the 
sarrlces  and  expenses  of  the  millwright  and 
for  the  balance  of  the  contract  price  for  the 
bolter.  She  defended,  pleading  a  breach  of 
ttae  warranty  in  this :  that  the  mill  as  equip- 
ped would  not  and  will  not  produce  as 
good  results  as  that  of  any  other  mill  using 
an  equivalent  amotmt  of  machinery  and  mill- 
ing like  grade,  quantity,  and  quality  of 
wheat  She  charges  that  It  requires  6V& 
bushels  of  wheat  with  the  machinery  furnish- 
ed her  by  appellant  to  make  a  barrel  of 
floor;  whereas  other  mills,  similarly  equip- 
ped, and  using  the  same  grade,  quality,  and 
quantity  of  wheat  produce  a  barrel  of  flour 
out  of  4%  to  4»»/eo  bushels  of  wheat  Ap- 
pellant by  its  replication  traversed  the  al- 
legations concerning  the  breach  of  warranty. 
It  further  pleaded  in  a  second  paragraph  of 
the  reply  that  appellee  by  not  returning  the 
machinery  after  having  had  ample  opportu- 
nity of  inspecting  and  testing  It,  and  by  con- 
tinuing to  use  it,  bad  accepted  it  as  a  com- 
pliance with  the  contract  and  was  estopped 
to  rely  upon  the  breach  of  warranty.  The 
court  sustained  tbe  demurrer  to  the  second 


paragraph  of  the  reply.  On  a  trial  before  a 
Jury,  there  was  no  evidence  as  to  how  much 
wheat  it  took,  either  in  this  or  any  other 
mill,  to  produce  a  barrel  of  flour.  But  ap- 
pellant's evidence  tended  to  show  that  when 
the  bolter  was  installed  and  the  work  turn- 
ed over  to  appellee  the  mill  was  producing 
m<H«  than  60  barrels  of  flour  of  the  best 
grade  in  24  hours.  Notwithstanding,  the 
court  ordered  peremptorily  a  verdict  for  the 
defendant  Appellant  complains  of  the  latter 
ruling,  as  well  as  the  action  of  the  court  In 
sustaining  the  demurer  to  the  second  para- 
graph of  its  reply. 

The  contract  provides,  it  is  true,  that  the 
balance  of  the  purchase  price  was  not  due 
until  the  mill  fulfills  the  guaranty.  But  it 
was  not  stipulated  that  the  mill  would  con- 
tinue indefinitely  to  do  either  the  quantity 
or  quality  of  work  mentlcmed.  When  It  was 
put  In  condition  to  do  the  work  for  a  rea- 
sonable period  without  breaks  due  to  ac^ 
cident  and  until  in  due  course  the  wear  of 
the  machinery  would  begin  to  tell  on  Its 
work,  the  undertaking  of  the  plaintiff  was 
fulfilled.  Undoubtedly  something  more  was 
contemplated  beside  the  quantity  of  flour  that 
the  mill  was  capable  of  productaig  within  24 
hours.  The  quality  of  the  flour,  the  quantity 
of  wheat  necessary  to  make  a  barrel  of  flour, 
the  quantity  and  quality  of  bran  made  in 
producing  a  barrel  of  flour,  all  enter  into 
the  matter,  for  the  profitableness  of  the 
work  was  the  bottom  of  the  thing.  All  these 
matters  affected  the  question  of  profit;  de- 
fendant must  compete  with  the  conditions  of 
her  business  rivals.  So,  if  her  mill  required 
6%  bushels  of  wheat  to  produce  a  barrel  of 
flour,  while  other  mills  of  equivalent  amount 
of  machinery  using  the  same  grade  of  wheat 
made  a  barrel  of  flour  out  of  4^,  or  4*s/g» 
bushels,  appellee  was  seriously  handicapped 
in  meeting  her  competition. 

Nor  should  the  demurrer  have  been  sus- 
tained to  the  second  paragraph  of  the  reply. 
The  true  meaning  of  the  warranty  was  not 
that  if  the  machinery  failed  to  do  the  work 
stipulated,  it  would  be  given  to  the  defend- 
ant or  the  balance  of  the  purchase  price 
never  collected.  The  contract  contemplated 
its  fulfillment  The  parties  had  in  mind  that 
the  work  and  machinery  furnished  by  plain- 
tiff. In  connection  with  the  other  niachluery 
on  hand,  would  be  sufllclent  to  do  a  certain 
minimum  quantity  of  average  good  service. 
If  It  failed,  the  contract  contemplated  that 
the  vendor  should  make  it  do  the  work  by 
repairs  or  replacing  It  with  machinery  that 
would ;  and  that  until  the  condition  contem- 
plated was  fulfilled,  the  balance  of  the  pur- 
chase price  was  not  due.  If  the  machinery 
when  put  In  did  apparently  do  the  requisite 
work,  but  subsequently,  through  Its  inca- 
pacity or  fault  failed,  it  was  Incumbent  upon 
appellee  to  promptly  notify  appellant  so  that 
the  trouble  might  be  remedied.  Ai^)ellee  was 
not  bound  to  quit  running  ber  mill,  although 
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tbe  machlnei7  fell  below  the  gnaranty,  bnt  in 
good  faith  she  was  bound  to  apprise  appel- 
lant of  the  failure  of  tbe  machinery  In  due 
season,  so  that  It  might  make  good  its  nn- 
dertaklntr.  If  she,  for  an  unreasonable  loigtb 
of  time,  continued  to  use  tbe  machinery  with- 
out protest  Mr  notice  to  appellant  of  Its  de- 
ficiency. It  was  an  acceptance  by  her  of  the 
machinery  as  a  compliance  with  appellant's 
undertaking.  She  Is  estopped  In  that  erent 
from  saying,  after  she  has  used  the  ma- 
chinery without  notice  to  appellant  until  it 
is  or  may  be  worn  out,  or  materially  de- 
preciated in  value  by  wear,  that  it  did  not 
come  up  to  the  requirements  of  the  contract 
For,  If  the  machinery  was  not  such  as  was 
purchased,  she  ought  not  to  have  received 
it,  nor  have  induced  appellant  to  believe  it 
was  doing  the  work  stipulated,  and  caused 
It  thereby  to  forego  doing  anything  else  to- 
ward perfecting  it  Good  faith  on  her  part 
required  her  to  either  accept  or  reject  the 
job  after  due  trial.  If  she  accepted  it,  either 
expressly  or  impliedly,  after  a  fair  test  and 
trial,  tbe  balance  of  tbe  purchase  price  was 
due. 

For  the  foregoing  reasons,  the  Judgment  is 
reversed,  and  cause  remanded  for  a  new  trial 
consistent  herewitli. 


ILLINOIS  CEirr.  R.  00.  r.  COMMON- 
WEALTH, to  Use  of  OHIO  COUNTY. 
(Court  of  Appeals  of  Kentocky.    Dec  4,  1906.) 
Taxation— Frakchibb  Taxks— Dkurqukrot 

— PBNALTT— INTICBMT. 

Ky.  St  1003,  S  4001,  provldlnc  that  cor- 
Dorations  failing  to  pay  a  franchise  tax  after 
80  days'  notice  shall  be  deemed  delinquent  and 
a  [>enslty  of  10  per  cent,  and  interest  at  10 
per  cent  shall  be  added  to  the  tax,  applies 
only  to  taxes  levied  by  the  state  for  stats 
revenue,  and  a  tax  levied  by  a  county  on  the 
franchise  of  a  corporation  bears  the  penalty 
prescribed  by  section  4143. 

Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  offldally  reported." 

Action  by  the  commonwealth  for  the  use 
of  Ohio  county  against  the  Illinois  Central 
Railroad  Company  to  recover  penalty  and 
Interest  on  taxes.  From  a  Judgrment  for 
plaintiff,  defendant  appeals.    Reversed. 


H.  P.  Taylor,  J.  M.  Dickinson,  and  Trabae^ 
Doolan  &  Cox,  for  appellants.  W.  H.  Barnes, 
and  Glenn  &  Rlngo^  for  appellees. 

BARKER,  J.  The  franchise  of  the  Illinois 
Central  Railroad  Company  was  assessed  for 
taxation  by  the  state  board  of  equalization 
for  the  years  1888,  1899,  1900,  and  1001,  and 
the  assessment  certified  to  the  various  coun- 
ties through  which  the  line  ran,  for  local 
taxation.  Among  these  was  Ohio,  to  which 
the  corporation  paid  the  principal  sums  due 
it  without  interest  or  pooalty.  Afterwards, 
the  county  officials,  conceiving  that,  because 
the  corporation  had  failed  to  pay  tbe  fran- 
chise tax  within  the  time  prescribed  by  the 
statute.  It  was  liable  for  a  penalty  of  10 
per  cent  in  damages  and  10  per  cent  inter- 
est on  the  tax  from  the  time  due  until  paid, 
under  the  provisions  of  section  4001,  Ky. 
St  1903,  instituted  this  action  to  recover  the 
penalty  and  interest  The  court  I>elow  ren- 
dered Judgment  against  the  railroad  for  the 
full  amount  claimed  in  the  petition,  from 
which  this  appeal  is  prosecuted. 

The  very  question  we  have  here  was  pre- 
sented In  Henderson  Bridge  Company  t. 
Commonwealth,  etc.,  87  S.  W.  1088,  27  Ky. 
Law  Rep.  1101,  where,  after  citing  tbe  various 
sections  of  the  statute  bearing  upon  tbe  ques- 
tion, and  reviewing  former  adjudications  con- 
struing them,  we  said:  "It  is,  therefore^ 
clear  that  section  4091,  In  so  far  as  damages 
and  interest  are  concerned,  by  the  force  of 
Its  own  terms,  applies  alone  to  stote  revenue 
and  not  to  that  of  counties  or  municipalities, 
and,  as  we  have  seen,  section  1885  had  ref- 
erence alone  to  the  taxes  regulated  by 
sections  1882  and  1883,  and  not  those  pro- 
vided for  by  section  4081,  it  follows  that 
the  Judgment  imposing  a  penalty  of  10  per 
cent  in  damages,  and  interest  at  the  rate 
of  10  per  cent  per  annum  on  the  taxes  due, 
is  to  that  extent  erroneous,  and  for  that 
reason  alone  is  reversed  for  proceedings 
consistent  herewith."  Tills  opinion  is  con- 
clusive of  tile  question  here,  and  upon  its 
authority  the  Judgment  of  the  court  l>elow 
is  reversed  for  proceedings  consistent  here- 
with. 
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ADAMSON  et  al.  r.  DONALDSON  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  11,  1907.) 

1.  Absionments  fob  Benshi  or  Obeditobs— 
Action  to  Set  Abide  Settlement— Pabtiks. 

An  assignor  for  the  benefit  of  ciediton  died 
before  Bettlement  by  the  assignee  leaving  a  wid- 
ow and  one  child.  The  assignee  was  appointed 
administrator.  Held,  that  the  widow  and  child 
were  proper  parties  to  bring  an  action  against 
the  assignee  and  his  surety  to  surciiarge  and 
correct  die  assignee's  settlement  and  to  collect 
amounts  which  they  allege  the  assignee  fraudu- 
lently paid  out,  as  the  administrator  could  not 
be  expected  to  prosecute  such  an  action  in  good 
faith. 

2.  Same— Petition — Cause  or  Action. 

Plaintiffs,  the  widow  and  only  child  of  an 
aasignor  for  benefit  of  creditors,  in  an  action 
against  the  assignee  and  his  surety  to  surcharge 
and  correct  his  settlement,  alleged  in  their  peti- 
tion that  the  assignor  died  t>efore  settlement  by 
the  assignee,  that  the  latter  was  appointed  ad- 
ministrator, and  that  as  assignee  he  had  fraudu- 
lently paid  claims  not  properly  charged  against 
the  assignor  for  the  purpose  of  defrauding  peti- 
tioners, that  the  assignor's  jnst  debts  were  all 
paid  and  the  sums  fraudulently  paid  out  belong 
to  the  petitioners.  Held,  that  the  petition  stated 
a  cause  of  action. 
S.  Actions— Join  dkb—Pabties  and  ImEBBSTb 

Involved. 

An  action  by  the  widow  and  child  of  an 
assignor  for  the  benefit  of  creditors  against  the 
assignee  to  recover  amoonts  fraadulently  paid 
out  Dy  him  cannot  be  joined  with  one  against 
the  same  defendant  as  administrator  of  the  es- 
tate of  the  assignor's  mother,  to  recover  the 
share  of  the  mother's  estate  descending  to  them 
throogh  the  assignor,  there  being  heirs  of  the 
mother's  estate  woo  had  no  interest  in  the  claim 
against  the  assignee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  i  511.1 

Appeal  from  Circuit  Court,  Spencer  Oonn- 
tj. 

"Not  to  be  ofBcIally  reported." 

Action  by  Lillie  B.  Adamson  and  otbers 
against  B.  B.  Donaldson  and  others.  De- 
murrer to  petition  was  stistained,  and  plain- 
tiffs appeal.    Reversed. 

Samuel  K.  Balrd,  for  appellants. 

NDNN,  J.  TblB  appeal  Is  from  a  judgment 
of  the  circuit  court  sustaining  a  general  and 
special  demurrer  to  tbe  petition  of  the  ap- 
pellants. It  api)ears  from  the  petition  that 
one  Archie  F.  Brown  on  tbe  14th  day  of 
August,  1893,  made  a  deed  of  assignment 
conveying  all  of  his  property,  of  every  kind, 
to  tbe  appellee  R.  B.  Donaldson  for  the  use 
and  benefit  of  the  creditors  of  Archie  P. 
Brown,  but  reserved  in  the  deed  his  exemp- 
tions then  allowed  him  by  the  statute,  and 
especially  did  reserve  bis  homestead  of  the 
value  of  $1,000  In  his  real  estate  In  Spencer 
county,  then  used,  occupied,  and  enjoyed  by 
him.  It  Is  alleged  that  appellee  accepted  the 
trust,  and  executed  bond,  and  qualified  as 
such  assignee,  and  entered  upon  the  dis- 
charge of  his  duties;  that  there  came  to  his 
bands,  as  such  assignee,  the  sum  of  ^,259.67, 
for  the  use  and  benefit  of  the  estate  and 
creditors;  that  of  that  sum  $2,036.36  were 
proceeds  from  the  sale  of  Archie  P.  Brown's 
real  estate.  And  it  li  alleged  In  the  petl- 
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tlon  that  $1,000  thereof  was,  by  the  terms  of 
the  deed  of  assignment  and  under  the  law  of 
the  state  of  Kentucky,  exempt  from  the 
payment  of  his  debts  and  did  not  pass  to 
the  assignee,  but  belonged  to  Archie  P. 
Brown  to  the  time  of  his  death,  to  wit,  the 
14th  day  of  July,  1895,  and  did  thereafter 
become  the  property  of  the  appellant  Lillie 
B.  Adamson  (then  Brown,  and  widow  of 
Archie  P.  Brown),  and  to  the  appellant  John 
R.  Brown,  his  child  and  sole  heir  at  law. 
It  was  alleged  in  the  petition  that  appellant 
R.  B.  Donaldson  made  a  pretended  settle- 
ment of  his  accounts  as  such  assignee  In  the 
year  1897,  two  years  after  the  death  of 
Archie  P.  Brown;  that  in  and  by  the  settle- 
ment he  unlawfully  and  without  right  or  au- 
thority took  credit  for  tbe  $1,000  due  tbe 
appellants  from  the  purchase  money  of  the 
homestead,  as  having  pretendedly  paid  out 
that  sum  on  the  debts  of  Archie  P.  Brown, 
and  in  addition  thereto  did  wrongfully,  un- 
lawfully, and  without  right  pay  to  the  Bank 
of  Shelbyville  the  sum  of  $1,081.30,  as  the 
debt  of  assignor,  Archie  P.  Brown;  that 
same  was  not  the  debt  of  Brown,  but  was 
the  debt  of  Alice  M.  Brown,  the  mother  of 
Archie  P.  Brown,  and  the  mother-in-law  of 
R.  B.  Donaldson,  and  who  was  abundantly 
able  to  pay  the  debt,  as  the  appellee  R.  B. 
Donaldson  well  knew,  and  the  same  was 
paid  as  the  debt  of  Archie  P.  Brown  for  the 
sole  purpose  of  saving  Alice  M.  Brown  the 
payment  of  same,  and  to  prevent  these  ap- 
pellants from  receiving  anything  from  the  es- 
tate of  Archie  P.  Brown,  their  deceased  fa- 
ther, and  mother;  and  the  petition  contains 
like  allegations  with  reference  to  the  note 
of  $316.76  paid  to  tbe  Bank  of  TaylorsvlIIe. 
It  was  also  alleged  that  he  wrongfully  and 
without  right  paid  to  Femberton  &  Campbell 
an  account  of  $124.06,  which  was  not  a  debt 
against  Archie  P.  Brown,  but  was  a  debt 
of  appellee  R.  B.  Donaldson,  each  of  which 
he  wrongfully  paid  and  charged  the  same  to 
the  estate  of  Archie  P.  Brown;  that  he 
wrongfully  paid  to  the  Bank  of  Waddy  $600, 
which  was  not  the  debt  of  Archie  P.  Brown, 
and  who  was  In  no  wise  liable  or  bound 
therefor;  and  that  appellee  unlawfully  and 
without  right  paid  the  same  out  of  the  es- 
tate of  Archie  P.  Brown  for  the  purpose 
of  preventing  the  appellants  from  receiving 
anything  from  the  estate.  And  they  made 
like  allegations  with  reference  to  his  wrong- 
ful payment  of  eight  or  ten  other  claims,  and 
that.  In  the  settlement  referred  to,  he  wrong- 
fully took  credit  for  all  these  sums;  that 
these  pa3rmeuts  and  settlements  were  made 
long  after  the  death  of  Archie  P.  Brown,  and 
when  there  had  been  no  administration  upon 
his  estate,  and  when  the  appellant  Lillie  B. 
Adamson  was  Ignorant  of  the  payments  and 
settlement,  and  did  not  learn  of  the  same 
until  within  the  last  few  months  of  the 
filing  of  tbe  petition,  and  the  appellant  John 
R.  Brown  was  an  Infant  under  the  age  of 
14  years.    They  ask  that  the  settlement,  as 
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such,  be  Burcbarged  and  corrected,  and  that 
the  appellees  B.  B.  Donaldson  and  H.  Brace 
Donaldson,  his  surety,  be  adjudged  to  pay 
to  the  appellants  the  several  sums  stated. 
They  further  allege  that  all  the  Just  debts 
of  Archie  P.  Brown  had  been  paid,  and  the 
sums  specified  were  due  and  payable  to  the 
appellants  LitUJe  B.  Adamson,  as  his  widow, 
and  John  S.  Brown,  the  only  child  ai:d 
heir  at  law  of  Archie  P.  Brown.  They  fur- 
ther allege  that,  after  this  settlement  was 
made,  the  appellee  R.  B.  Donaldson  quali- 
fied as  the  administrator  of  Archie  P.  Browu, 
and  that  he  Is  acting  as  such  administrator, 
and  fails  and  refuses  to  bring  this  action  to 
surcharge  bis  accounts  as  such  assignee  or 
to  compel  an  accounting  by  him,  and,  if  he 
should  bring  such  action  It  would  not  be 
prosecuted  in  good  faith,  and  ask  that  they 
be  allowed  to  prosecute  this  action  for  that 
purpose. 

The  appellees  demurred  to  the  petition  for 
the  alleged  reason  that  the  appellants  bad 
not  the  legal  capacity  to  prosecute  the  action, 
and  because  the  petition  did  not  state  facts 
sufSdent  to  constitute  a  cause  of  action. 
The  court  in  its  Judgment  did  not  indicate 
the  reason  for  sustaining  the  demurrer,  and 
the  counsel  for  the  parties  have  not  filed 
briefs,  and  we  are  at  a  loss  to  understand 
wby  the  court  sustained  the  demurrer.  If 
the  allegations  of  tbe  petition  are  true,  the 
appellants  are  the  only  real  representatives 
of  the  estate  of  Archie  P.  Brown,  and  the 
appellee  R.  B.  Donaldson  is  the  personal 
representative  of  the  estate,  and  ordinarily 
it  would  be  his  place  to  bring  the  action  to 
surcharge  the  settlement  made  by  tbe  as- 
signee of  bis  estate,  but,  as  he  was  the  as- 
signee, it  could  not  be  reasonably  presumed 
that  he  would  Institute  such  an  action  and 
prosecute  it  in  good  faith  and  with  diligence, 
and,  as  appellants  are  the  real  parties  in 
interest,  if  the  allegations  of  tbe  petition 
are  true,  they  should  be  permitted  to  prose- 
cute this  action.  Under  tbe  facts  and  cir- 
cumstances of  this  case  they  have  the  legal 
capacity  to  maintain  it.  It  is  admitted  by 
the  general  demurrer  that  appellee  R.  D. 
Donaldson,  for  the  piurpoae  of  depriving  tbe 
appellants  from  receiving  any  part  of  their 
husband's  and  father's  estate,  wrongfully, 
knowingly,  and  without  right  paid  the  sever- 
al claims  stated,  when  they  were  not  valid 
claims  against  Archie  P.  Brown's  estate,  and 
took  credit  for  the  same  in  his  settlement 
as  assignee.  It  Is  certain  that  a  cause  of 
action  is  stated  in  the  petition  against  ap- 
pellee. Appellants  also  allege  In  their  peti- 
tion that  Alice  M.  Brown,  the  mother  of 
Archie  P.  Brown,  departed  this  life  after  the 
death  of  her  son,  and  left  an  estate  worth 
about  $1,800,  and  that  she  left  three  heirs, 
two  children  and  the  appellant  J.  R.  Brown, 
a  grandchild,  and  alleged  that  appellee  R.  B. 
Donaldson  became  her  administrator;  aud 
they  sue  hini  also  in  this  action  for  one- 
third  of  her  estate,  to  wit. 


In  our  opinion  this  claim  cannot  be  joined 
with  the  settlement  of  the  estate  of  Archie 
P.  Brown.  They  are  In  no  wise  connected. 
The  settlement  of  Alice  M.  Brown's  estate 
Involves  interests  of  other  parties,  to  wit, 
her  two  daughters  who  have  no  interest 
whatever  In  the  settlement  of  Ardiie  P. 
Brown's  estate. 

For  these  reasons,  the  Judgment  of  tiie 
lower  court  Is  reversed,  and  the  caufe  le- 
manded  for  further  proceedings  consistent 
with  this  opinion. 


LONG'S  EX'R  V.  OWEN. 
(Court  of  Appeals  of  Kentucky.    Jan.  17.  1907.) 
Fbattd — ^FBATjnniJiST   Repbesentatioms. 

Plaintiff  did  not  know  the  value  of  land, 
which  was  well  known  to  defendant,  and  be 
agreed  to  inform  plaintiff  when  he  heard  of  any 

?>nreha8er  for  it.  Sabsequently  defendant  in- 
ormed  plaintiff  that  he  had  found  a  porchaaer 
and  the  land  was  sold  for  $250,  which  was  a 
fair  price.  Defendant  had  no  interest  in  this 
sale,  but  subsequently  the  buyer  sold  to  him.  The 
value  of  the  land  increased  greatly  liefore  thJs 
action  was  broueht,  but  some  time  after  defend- 
ant's purchase.  Held,  that  defendant  was  not 
guilty  of  any  fraud. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported." 

Action  by  Mary  A.  Long's  executor  against 
Brack  Owen  to  recover  damages  for  fraud. 
From  a  Judgment  dismissing  his  petition. 
the  executor  appeals.    Affirmed. 

Campbell  &  Campbell,  for  appellant  Greer 
&    Reed,   for   appellee. 

HOBSON,  J.  Mary  A.  Long  died  a  resi- 
dent of  Logan  county  In  the  year  1897.  She 
owned  considerable  real  estate  in  Paducali, 
and  for  some  time  before  her  death  Brack 
Owen  of  Paducah  had  been  her  agent  ther& 
After  the  qualification  of  her  executor,  Owen 
was  requested  by  the  executor  to  act  as  agent 
for  the  estate  in  Paducah  but  declined  to 
do  so.  The  executor  then  said  that  if  be 
knew  of  any  purchaser  for  the  vacant  lots 
to  let  blm  know.  Owen  agreed  to  do  this 
and  also  agreed  to  attend  to  certain  other 
matters  for  the  executor.  Not  long  aft«' 
this  Owen  wrote  the  executor  from  Paducah 
stating  that  he  could  sell  two  of  the  lots  to 
Joseph  L.  Friedman  for,  $250,  and  that  be 
thought  It  was  a  good  price  for  them.  Tbe 
executor  acted  upon  his  advice  and  sent 
Owen  a  deed  to  be  dellv«ed  to  Friedman, 
which  Friedman  accepted.  About  four  years 
later  this  suit  was  brought  by  tbe  executor 
against  Owen  to  recover  damages  in  the 
sum  of  $1,000.  Tbe  sum  of  the  suit  is  that 
the  plaintiff  claims  that  the  executor  did 
not  know  the  value  of  tbe  lots;  that  Owen 
did;  that  the  purchase  of  Friedman  was 
merely  colorable;  that  Owen  was  the  real 
purchaser,  and  that  the  lots  were  at  that  time 
worth  $1,000.  Tbe  circuit  court  dismissed 
the  petition,  and  the  executor  appeals. 
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If  Owen  was  the  real  purchaser  of  the 
property  and  deoelyed  the  executor  as  to  its 
Talne,  by  this  means  making  a  jvoflt  out 
Of  the  estate  for  himself,  he  should  be  held 
liable.  But  the  proof  by  him  and  Friedman 
is  to  the  effect  that  be  bad  BolA  the  prop- 
erty to  Friedman  and  his  partner  verbally 
before  the  death  of  Mrs.  Long  for  |250,  and 
that  Friedman  simply  agreed  to  carry  out 
this  contract  after  Mrs.  Long's  death;  that 
be  in  fact  bought  the  property  and  Owen 
had  nothing  to  do  with  it;  that  he  subse- 
quently conveyed  it  to  Owen,  but  that  this 
was  a  matter  that  came  up  afterwards  andi 
was  not  a  part  of  the  original  transaction, 
Owen  afterwards  concluding  that  he  would 
like  to  buy  it  from  B'riedman.  The  proof 
also  tends  strongly  to  show  that  $260  was 
a  fair  price  at  the  time  for  the  property, 
and  that  Owen  did  nothing  In  the  transaction 
of  sale  that  was  reprehensible.  It  is  true 
the  property  afterwards  advanced  in  value, 
and  that  he  sold  part  of  It  at  a  profit  of 
several  hundred  dollars,  but  this  rise  In 
price  came  some  time  later  and  was  one  of 
the  chances  of  the  future. 

Judgment  affirmed. 


MOOKE  et  aL  v.  OULLBY  et  aL 
(Court  of  Appeals  of  Kentucky.    Jan.  16,  1907.) 

1.  Advebse  Possession — HosTrLC  Chabaoteb 
OF  Possession— PossxssioM  by  Sdbvivino 
Wife. 

A  husband  purchased  land,  paying  sub- 
stantially ttie  entire  purchase  price,  and  ne  and 
his  family  entered  into  the  possession  thereof. 
His  wife  and  child  remained  on  the  land  after 
be  went  in  the  army.  The  wife  continued  to 
hold  the  land  after  his  death.  No  dower  was 
assigned  to  her.  Held,  that  her  possession  after 
the  husband's  death  was  not  adverse  to  his 
heirs,  notwithstanding  the  failure  to  have  dower 
assigned  her. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  J  329.] 

2.  Husband  and  Wifb— Purchase  or  Real 
EsTATK  BY  Husband— Payment  o»  Pub- 
ohasb  Price  by  Wipe". 

A  hu8l>and  purchased  real  estate,  taking 
the  deed  in  his  own  name,  which  was  retained 
by  the  grantor.  After  the  husband's  death,  his 
wife  paid  the  balance  of  the  purchase  money 
and  the  deed  was  then  delivered.  Held,  that 
the  wife  had  a  lien  on  the  land  for  the  balance 
of  the  purchase  price  paid  by  her. 

Appeal  from  Circuit  Court,  Mercer  County. 

"Not  to  be  oflldally  reported." 

Action  by  Eilljab  Moore  and  others  ag;ainst 
Jewett  Onlley  and  others.  From  a  Judgment 
for  tbe  latter,  the  former  appeal.  Reversed 
and  remanded. 

B.  H.  Oalther,  for  appellants.  J.  T.  Wil- 
son and  W.  C.  Bell,  for  appellees. 

HOBSON,  J.  On  December  27,  1869,  Wil- 
liam Harrison  Moore  purchased  from  Oeo. 
D.  Steele  and  wife  89  acres  of  land  in  Mer- 


cer county  for  the  sum  of  $1,360.  No  deed 
was  made  at  the  time,  and  it  would  seem  that 
the  purchase  was  made  by  title  bond.  In 
August,  1862,  Moore  entered  service  in  the 
army  of  the  United  States.  On  September 
22d  he  was  captured,  and  died  a  prisoner 
of  war  on  April  3,  1864.  When  he  went  in 
the  army  he  left  his  wife,  Sarah  E.  Moore, 
and  an  infant  son  a  few  months  old  on  the 
land.  The  grantees  executed  a  deed  for  the 
land  on  December  8,  1863,  while  Moore  was 
in  the  army,  but  it  was  not  la  fact  delivered 
until  December  30, 1864,  after  Moore's  death, 
about  $300  of  tbe  purchase  money  being  im- 
pald  when  Moore  went  In  the  army.  The  deed 
was  evidently  retained  by  tbe  grantors  until 
this  money  was  paid  them  by  Mrs.  Moore, 
and  when  she  paid  It  they  delivered  tbe  deed. 
The  son  died  on  March  15,  1872.  The  widow 
continued  to  live  upon  the  land  and  to  bold 
it  until  her  death  in  June,  1900.  After  her 
death  this  litigation  arose  between  her  hus- 
band's heirs  at  law  and  her  heirs  at  law  as 
to  which  of  them  were  entitled  to  tbe  land. 
Tbe  circuit  court  adjudged  it  to  her  heirs  at 
law,  and  the  heirs  at  law  of  the  husband 
appeal. 

It  is  clear  from  the  proof  that  the  land 
was  purchased  by  the  husband.  He  paid  ail 
tbe  money  but  |300.  There  is  some  conflict 
in  the  evidence  as  to  whether  Mrs.  Moore 
claimed  tbe  land  in  her  own  right  or  as 
widow  of  her  husband,  and  it  Is  Insisted  for 
appellees  that  she  acquired  title  to  it  by 
adverse  possession,  but  we  do  not  see  any- 
thing in  tbe  case  to  Justify  this  conclusion. 
She  and  her  husband  were  living  on  tbe  land 
when  be  went  in  the  army.  It  was  his  land, 
the  deed  was  to  him,  and  she  and  the  child 
remained  on  it  as  bis  wife  and  child.  After 
the  husband's  death,  she  and  the  child  re- 
mained on  it  holding  it  in  tbe  same  way  un- 
til tbe  child's  death.  When  the  child  died 
and  she  was  left  alone  she  continued  to  bold 
tbe  land  as  before.  Dower  bad  not  been  as- 
signed to  her.  She  was  entitled  to  hold 
the  mansion  house  and  ground  around  it 
until  dower  was  assigned  her.  She  had  no 
title  to  the  land ;  she  had  no  claim  of  right 
to  it.  Her  possession  was  not  adverse  to  the 
heirs  of  her  husband,  because  she  entered 
under  her  husband  and  was  holding  under 
her  husband.  Their  failure  to  have  dower 
assigned  her  did  not  change  in  any  way  the 
character  of  her  holding.  She  simply  held 
the  land  as  tbe  widow  of  her  husband,  using 
it  all  as  dower  bad  not  been  assigned  her. 
She  had  no  claim  to  the  land  except  for  tbe 
$300  that  she  had  paid  upon  it  For  this  a 
lien  should  be  adjudged  her,  but  as  she  iiad 
tbe  use  of  tbe  land,  no  interest  should  be 
allowed  upon  it. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  as  above  indicated. 
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HARMS  et  al.  t.  SHEPPARD. 
(Court  of  Appeals  of  Kmtucky.    Jan.  11,  1907.) 

1.  Apfcai.  —  Objections  to  Inbtbttohohs  — 
Motion  fob  Nkw  Tbiax. 

Where  no  objectionR  are  shown  to  haye 
been  made  in  the  court  below  to  inatmctions 
there  given,  and  no  complaint  of  them  was 
made  on  a  motion  for  a  new  trial,  they  cannot 
be  reviewed  on  appeal. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  2,  Appeal  and  Error,  0  1300.  1607.] 

2.  Sakk— Refusal  to  Give  iNSTsucrrioNS. 

Where  no  objection  is  shown  to  have  been 
made  to  the  refusal  of  the  court  below  to  give 
an  instruction,  and  no  complaint  was  made  on  a 
motion  for  new  trial,  it  cannot  be  reviewed  on 
appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  K  1309.  1697.] 

8.  Work   and   liABOR— Dauaoes. 

Where  plaintiff  sued  to  recover  $700  for 
services  rendered  as  an  architect,  a  verdict  for 
StSOO  is  not  excessive ;  there  being  evidence  that 
ne  was  a  skillful  architect,  that  he  was  em* 
ployed  by  defendant,  that  his  work  was  worth 
that  amount,  and  that  bis  compensation  was  to 
be  in  no  way  affected  by  the  fact  that  the 
cost  of  the  building  exceeded  $20,000. 

Appeal  from  Glrcult  Court,  Campbell  Coan- 
ty. 
"Not  to  be  officially  reported." 
Action  by  Gordon  Sbeppard  against  G.  R. 
Harms  and  others.    From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Thos.  L.  Michie,  for  appellants.  Hodge  & 
Wolff,  for  appellee. 

SETTLE,  J.  This  appeal  presents  for  con- 
sideration bnt  one  question :  Was  there  evi- 
dence to  support  the  verdict?  The  action 
was  one  to  recover  on  a  quantum  meruit  $300 
for  a  certain  plan  and  speclflcations  for  the 
erection  of  an  apartment  house,  made  by  ap- 
pellee for  appellants  by  request  of  the  latter, 
and  the  further  sum  of  $600  for  a  second  plan 
and  specifications,  which  be  claimed  to  have 
made  and  furnished  them  upon  their  order,  for 
tbe  erection  of  the  building  mentioned,  -wtaicb 
tbe  petition  averred  it  was  estimated  by  the 
parties  would  cost  $30,000.  It  was  further 
alleged  in  the  petition  that  for  the  plans  last 
referred  to  appellants  agreed  to  pay  appellee 
a  commission  of  2  per  cent  on  the  estimated 
costs  of  tbe  apartment  building,  amounting 
to  $600.  In  tbe  petition  and  statement  of 
account  filed  therewith  the  appellants  were 
allowed  a  credit  for  $200  which  they  had 
paid  appellee  upon  his  demand,  leaving  un- 
paid $700,  and  for  this  sum  Judgment  was 
asked.  Tbe  answer  contained  a  traverse,  but 
admitted  that  appellee  had,  at  appellants'  re- 
quest, made  plans  and  specifications  for  the 
building  in  question — averring,  however,  that 
tbe  first  set  of  drawings  and  specifications 
were  rejected,  and  were  not  to  be  paid  for, 
because  to  follow  them  would  have  made  the 
cost  of  the  building  exceed  the  amount  ap- 
pellants Intended  to  expend  thereon ;  that  for 
the. last  plan  and  specifications  prepared  by 
appellee  be  was,  by  agreement,  to  receive  no 
compensation  if  the  cost  of  the  building  ex- 


ceeded $20,000 ;  and  tbat,  as  tbe  cost  of  tbe 
building  was  In  excess  of  tbat  sum,  be  was 
entitled  to  no  part  of  the  amount  sued  for. 
The  answer,  though  styled  a  "cross-petition," 
was  intended  to  be  made  a  counterclaim,  aa 
it  c<mtained  a  prayer  for  the  recovery  of  the 
$200  which  had  been  paid  appellee  by  tbe  ap- 
pellants. The  answer  was  controverted  of 
record,  and  upon  the  issues  thus  formed  a 
trial  was  had,  resulting  hi  a  verdict  and 
judgment  in  favor  of  appellee  for  $500.  Tbe 
grounds  upon  which  appellants  based  tbeir 
motion  for  a  new  trial  were  that  the  verdict 
was  excessive,  and  given  under  the  influence 
of  passion  or  prejudice;  that  the  jury  erred 
in  the  assessment  of  the  amount  of  re- 
covery; that  the  verdict  was  not  sustained 
by  sufficient  evidence,  and  was  contrary  to 
law  and  tbe  instructions  of  the  court 

It  is  insisted  for  appellants  tbat  tbe  court 
erred  in  instructing  tbe 'Jury.  Two  Instruc- 
tions were  given  by  the  court  One  instroc- 
tlon  was  asked  by  appellants,  but  tbe  court 
refused  to  give  It  As  there  was  no  objec- 
tion made  by  appellants  to  tbe  Instructions 
given,  and  no  complaint  was  made  of  them  in 
the  grounds  for  a  new  trial,  or  of  tbe  re- 
fusal of  tbe  court  to  give  tbe  one  asked  by 
appellants,  we  cannot  consider  the  objectiona 
made  to  them  In  this  court  In  view,  bow- 
ever,  of  tbe  contention  made  In  the  lower 
court  by  coimsel  for  appellants  in  tbe 
grounds  for  a  new  trial,  and  in  tbe  argument 
by  brief  In  this  court,  tbat  the  verdict  was 
"contrary  to  law  and  the  Instructions  of  the 
court,"  we  deem  it  proper  to  say  that  in 
our  opinion  tbe  two  instructions  given  by 
tbe  trial  court  fairly  presented  the  law  of  the 
case  for  the  guidance  of  tbe  Jury. 

Tbe  record  furnishes  no  ground  whatever 
to  support  tbe  charge  tbat  the  Jury,  in  ar- 
riving at  a  verdict,  were  influenced  by  pas- 
sion or  prejudice.  The  amount  of  tbe  ver- 
dict, being  $200  less  than  appellee  sought  to 
recover,  is  not  so  excessive  as  to  Indicate 
passion  or  prejudice  bn  the  part  of  tbe  jnry. 
If  there  was  any  evid^ice  to  support  It ;  and 
the  record  shows  tbat  there  was  much  evi- 
dence conducing  to  prove  appellee's  skill  aa 
an  architect,  bis  employment  by  appellants, 
the  value  of  tbe  work  performed  for  them, 
and  that  his  compensation  was  to  be  In  no 
way  affected  by  the  fact  that  tbe  cost  of  the 
building  might  or  did  exceed  $20,000.  While 
tbe  terms  of  tbe  agreement  under  wblcb  he 
performed  for  appellante  the  services  consti- 
tuting the  basis  of  his  demand  were  In  the 
main  proved  by  his  testimony  alone,  other 
witnesses,  architects  and  builders,  testified 
as  to  tbe  sufficiency  of  tbe  plans  and  spec- 
ifications furnished  by  him  to  appellants,  also 
as  to  the  time  and  labor  expended  by  him  In 
making  them,  and  the  value  of  his  services. 
On  tbe  other  band,  appellants'  testimony  as 
to  the  character  and  terms  of  his  employ- 
ment strongly  tended  to  contradict  appellee, 
and  to  prove  tbat  for  tbe  first  plan  and  spec- 
ifications furnished  appellants  he  was  to  re- 
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celTe  no  compensation,  because  of  tbelr  re- 
jection by  tbem,  and  tbat  tbe  plan  and  spec- 
ifications last  fomlsbed  by  bim  were  not  to 
be  paid  for,  or  bis  labors  compensated,  be- 
cause tbe  cost  of  tbe  apartment  bouse  ex- 
ceeded 120,000.  Tbe  evidence  was  conflict- 
ing, and  macb  of  It  apparently  irreconcilable; 
bnt  It  is  not  tbe  duty  of  tbls  court  to  deter- 
mine bow  tbe  Jury  sbould  bare  decided  tbe 
issues  of  fact  submitted  to  tbem,  or  to  say 
-wbetber  the  verdict  Is  or  is  not  in  conformity 
to  tbe  weight  of  tbe  evidence.  These  duties 
devolve  upon  tbe  jury,  and  were  legally  im- 
posed in  tbls  case  by  substantially  proper 
instructions.  Our  duty  goes  no  further  than 
to  ascertain  wbetber  tbe  qnesticms  of  fact 
were  properly  submitted  to  tbe  jury,  and 
whether  there  was  evidence  to  support  the 
verdict 

Having  performed  that  duty  in  this  In- 
stance, and  finding  no  cause  for  disturbing 
the  Judgment  appealed  from,  the  same  is 
affirmed. 


COMBS  et  al.  v.  VIRGINIA  IRON,  COAL  & 

COKE  CO. 
(Court  of  Appeals  of  Kentucky.    Jan.  15,  1907.) 

Appeai.  Alto  Erbob— Review— FiNDiKoa  of 

Fapt— CoHFLicima  Evidenob. 

Findings  of  a  trial  court,  based  on  conflict- 
ing evidence,  will  not  be  distarbed  on  appeal. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  <  8983.] 

Appeal  from  Circuit  Court  Perry  County. 

"Not  to  be  officially  reported." 

Action  by  Jackson  Combs  and  others 
against  the  Virginia  Iron,  Coal  &  Coke  Com- 
pany. From  a  judgment  for  defendant, 
plaintlffis  appeal.    Affirmed. 

W.  H.  Miller  and  J.  J.  C.  Bach,  for  ap- 
pellants. Bailey  P.  Wootton,  Jessie  Morgan, 
and  Greene  &  Van  Winkle,  for  appellee. 

NUNN,  J.  Tbe  parties  to  tbls  appeal  claim 
title  to  tbelr  property  from  the  same  source 
(one  William  Baker).  The  appellee  claims 
title  to  all  the  mineral  and  mining  privileges 
embraced  within  the  land.  The  appellants 
claim  title  to  all  tbe  mineral,  mining  privi- 
leges, and  also  tbe  surface.  There  Is  no 
question  but  what  they  own  tbe  surface.  Ap- 
pellants Instituted  this  action  for  the  purpose 
of  quieting  tbelr  title  to  the  laud,  and  having 
tbe  court  adjudge  that  the  appellee  had  no 
Interest  therein.  On  tbe  trial  tbe  court  dis- 
missed appellants'  petition,  and  adjudged 
tbat  appellee  was  tbe  owner  of  the  mineral 
and  mining  privileges. 

Appellants'  boundary  of  land  includes  be- 
tween 300 '  and  400  acres,  and  they  contend 
tbat  the  deed  by  Baker  to  the  remote  vendor 
of  ai^>ellee  (it  being  of  an  anterior  date  to 
tbe  appellants'  deed)  did  not  Include  the  min- 
eral and  mining  privileges  under  their  survey. 
Tbls  was  the  only  Issue.  It  is  not  necessary 
to  cite  and  discuss  tbe  evidence  produced 
by  tbe  partlea.    It  Is  sufficient  to  say  tbat  it 


was  confilcting;   but  In  our  opinion  tbe  pre- 
ponderance favored  tbe  conclusion  reached  by 
the  lower  court 
For  tbls  reason,  the  judgment  Is  affirmed. 


HOWARD  et  al.  t.  MAXWELL'S  EX'R. 
(Conrt  of  Appeals  of  Kentucky.    Jan.  15, 1907.) 
1. .  Evidence  —  Statemjshtb    or    Decedents— 

Self-Sebvinq  Deci,abations. 

Depositlona  as  to  self-serving  declarations 
of  a  deceased  mort)(agee,  not  made  in  the  pres- 
ence or  bearing  of  the  mortgagors  or  any  of 
their  succeasors  in  interest  were  inadmiauble 
in  a.  suit  by  the  mortgagee's  executor,  since  the 
executor  occupied  the  same  attitude  with  refer- 
ence to  such  declarations  as  did  the  mortgagee, 
who  could  not  have  testified  to  them  had  dw 
been  alive. 

[Ed.  Note.— For  cased  in  point  see  Cent  Dig. 
vol.  20,  Evidence.  {  1094.] 

2.  JuBT  —  Right  to  Tbial  bt  —  Waive»— 
Laches. 

Where  some  of  defendants  in  a  suit  to 
foreclose  a  mortgage  had  not  been  before  the 
court  more  than  15  or  20  days  at  tbe  time 
tbe  trial  court  sustained  a  motion  for  submis- 
sion of  the  case  for  judgment  and  Indicated 
what  its  judgment  should  be,  and  had  not  had 
any  time  or  opportunity  to  take  any  proof  by 
deposition,  they  could  not  be  charged  with  lach- 
es, and  BS  waiving  their  constitutional  right  to 
a  jury  trial  of  an  issue  as  to  the  payment  of 
certain  interest;  no  appreciable  time  having 
elapsed  between  tbe  sustaining  of  the  motioB 
for  the  submitting  of  tbe  case  and  the  court's 
Indication  of  what  Us  judgment  shonld  be. 

3.  Tbiai.— TiifE  FOB  Thial— Tebm  or  Cousr. 

Code,  i  366,  provides  that  tbe  plaintiff 
shall  be  entitled  to  a  trial  in  an  equitable  ac- 
tion at  the  first  term  after  the  summons  baa 
been  served  on  all  the  defendants,  if  no  issue 
of  fact  be  made  by  the  pleadings,  or  if  tin 
plaintiff's  consent  diat  the  statements  of  the 
answer  may  be  taken  as  true.  Section  5  of  tbe 
practice  act  (Civ.  Code  1906,  p.  213)  provides 
that  suits  in  equity  shall  stand  for  trial  at 
the  first  term  of  court  after  the  issue  shall 
be  completed,  or  shall  have  been  completed,  30 
days  before  the  commencement  of  the  term. 
Held,  tbat  an  equitable  action,  in  which  some 
of  the  defendants  were  not  summoned,  but  en-  - 
tered  an  appearance  at  tbe  term  of  court  at 
which  tbe  judgment  was  entered  and  filed,  and 
by  their  answer  made  an  issue,  did  not  stand 
for  trial  at  such  term,  where  the  plaintiff  did 
not  consent  that  the  statements  contained  in  de- 
fendants* answer  might  be  taken  as  true,  and 
where  the  pleadings  were  not  completed  within 
30  days  before  the  commencement  of  the  trial; 
the  defendants  not  being  required  to  complete 
them  within  tbat  time. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  46.  Trial,  f  11.] 

Appeal  from  Circuit  Court,  Marlon  County. 

"Not  to  be  officially  reported." 

Action  by  Ellen  P.  Maxwell's  executor 
against  D.  H.  Howard  and  others  to  foreclose 
a  mortgage.  From  a  Judgment  for  plaintUT, 
defendants  appeal.    Reversed  and  remanded. 

Chlnn  &  Edelen  and  H.  P.  Cooper,  for  ap- 
pellants.   H.  W.  Rives,  for  appellee. 

NUNN,  J.  On  the  5th  day  of  June,  1895, 
D.  H.  Howard  and  Emma  M.  Howard  execut- 
ed to  Mrs.  Ellen  P.  Maxwell  a  mortgage  upon 
a  bouse  and  lot  in  Lebanon,  Ky.,  belonging  at 
tbat  time  to  Mrs.  Howard.    Tbls  mortgage 
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was  to  secure  the  payment  of  a  note  for 
$2,000,  signed  both  by  Mrs.  and  Mr.  Howard. 
Mrs.  Howard  died  intestate,  leaving  as  her 
heirs  at  law  five  children — Maxwell  Howard, 
residing  at  Dayton,  Ohio;  Ward  Howard, 
Chicago,  111.;  Itnogene  Beckman,  Memphis, 
Tenn. ;  Lucian  Howard  and  Juliet  Howard, 
residing  at  Lebanon,  Ky.  From  these  facts, 
as  alleged  In  the  petition,  it  Is  apparent,  upon 
the  death  of  Mrs.  Howard,  that  the  title  to 
this  bouse  and  lot  vested  in  these  children 
of  Mrs.  Howard,  and  they  were  necessary 
parties  to  the  suit  foreclosing  the  mortgage; 
at  least,  their  Interest  in  the  property  could 
not  have  been  affected,  if  not  made  parties 
to  the  action.  Mrs.  Ellen  Alaxwell  having 
died,  this  action  was  Instituted  by  her  execu- 
tor on  the  9th  day  of  January,  1906,  and  pro- 
cesses Issued,  which  were  served  upon  D.  H. 
Howard  on  January  11, 1906.  It  was  execut- 
ed also  upon  Juliet  Howard,  the  date  not 
given,  and  was  returned  "Not  found"  as  to 
Lucian  Howard.  On  the  9th  day  of  January 
a  warning  order  was  made  against  the  three 
nonresident  children,  and  a  nonresident  attor- 
ney appointed.  The  first  day  of  the  January 
term  of  that  court  was  on  the  22d  of  January. 
On  the  next  day  D.  H.  Howard  filed  bis  an- 
swer to  the  petition,  in  which  he  controverted 
a  large  proportion  of  the  Interest  claimed 
in  the  action,  and  filed  a  receipt  of  Mra 
Maxwell,  showing  that  the  interest  on  the 
note  had  been  paid  to  the  23d  of  December, 
1904.  A  reply  was  filed,  controverting  the 
statements  of  the  answer.  At  the  next  term 
of  that  court,  and  on  the  2l8t  of  April,  Max- 
well Howard,  Lucian  Howard,  Imogene  Beck- 
man,  Juliet  Howard,  and  Ward  Howard  en- 
tered their  appearance,  and  answered,  plead- 
ing, as  their  father  had  pleaded,  that  on  the 
22d  of  December,  1904,  all  the  Interest  then 
due  on  said  note  was  fully  paid  and  settled ; 
and  on  the  25th  of  April  the  appellee  filled  a 
reply  denying  the  payment  On  the  28th  day 
of  April,  and  at  the  same  term,  the  appellee 
moved  to  submit  the  case  for  judgment,  to 
which  the  appellants  objected.  On  the  10th 
day  of  May,  1006,  and  during  the  same  term, 
the  court  sustained  appellee's  motion  for 
submission  of  the  case  for  Judgment,  and 
thereupon  rendered  Judgment  against  the  ap- 
pellants for  the  amount  due  upon  the  note, 
disregarding  the  plea  of  payment  which  had 
been  interposed  by  iKJth  D.  H.  Howard  and 
his  children. 

The  appellants  contend  that  the  court  erred 
to  their  prejudice  in  rendering  Judgment  be- 
fore the  action  stood  for  trial;  second,  the 
court  erred  in  refusing  to  transfer  the  Issue 
of  payment  of  the  Interest  to  the  ordinary 
docket  for  trial ;  third,  that  the  court  erred 
in  permitting  to  be  read  incompetent  evi- 
dence. We  will  consider  these  questions  In 
reverse  order  to  that  stated. 

The  depositions  of  John  MeChord  and  other 
witnesses  introduced  were  taken,  beginning 
on  the  6th  of  April,  and  continuing  to  near 
the  beginning  of  the  April  term.    The  deposi- 


tions contained  many  statements  by  the  wit- 
nesses as  to  what  Mrs.  Ellen  Maxwell,  the 
mortgagee,  said  with  reference  to  the  receipt 
filed,  which  statements  were  not  made  in  the 
presence  or  hearing  of  the  appellants,  or  any 
of  them.  Clearly  this  was  error.  Such  state- 
ments were  self-serving,  and,  If  Mrs.  Maxwell 
was  alive,  she  could  not  testify  to  them,  and 
her  executor  occupies  the  same  attitude  with 
reference  thereto. 

We  are  of  the  opinion  that  the  court  erred 
In  refusing  to  transfer  the  Issue  of  payment 
to  the  ordinary  docket,  for  the  purpose  of 
a  trial  by  Jury.  It  appears,  however,  that 
the  court  based  this  refusal  upon  the  idea 
that  the  appellants  did  not  seasonably  and  at 
the  proper  time  make  the  motion;  that  be 
had  at  the  time  Indicated  what  his  Judgment 
would  be  In  the  action.  It  appears,  however, 
that  the  appellants  objected  at  the  time  the 
appellee  moved  the  court  for  the  submission 
for  trial.  The  court  took  this  matter  under 
consideration,  and  afterwards  announced 
from  the  bench  that  he  would  sustain  the  mo- 
tion, and,  when  doing  so,  stated  that  he  had 
read  the  record  and  indicated  what  his  judg- 
ment would  be  in  the  action.  It  appears  that 
these  appellants,  or  at  least  two  of  them, 
had  not  been  before  the  court  more  than  15 
or  20  days.  The  pleadings  had  been  complet- 
ed only  a  few  days.  They  did  not  have  time 
or  opportunity  to  take  any  proof  by  deposi- 
tion. The  appellee  took  his  depositions  be- 
fore the  appellant's  children  entered  their 
appearance  to  the  action.  No  appreciable 
time  elapsed  between  the  time  the  court  sus- 
tained the  motion  of  appellee  for  submission 
of  the  case  and  the  indication  of  the  court 
of  what  his  Judgment  would  be,  in  which  the 
appellants  could  have  made  a  motion  for  a 
transfer,  and  under  these  facts  the  appellants 
could  not  be  charged  with  laches  and  as 
waiving  their  constitutional  right  to  a  jury 
trial  of  the  issue  formed.  See  the  cases  of 
Meek  v.  McCall,  80  Ky.  371,  Carder  &  Val- 
landln^am  v.  Welsenberg,  95  Ky.  135,  23  8. 
W.  964,  Hill  v.  Phillip's  Adm'r,  87  Ky.  169, 
7  S.  W.  917,  and  Small  v.  Reeves,  104  Ky.  289, 
46  8.  W.  726. 

We  are  also  of  the  opinion  that  the  action 
did  not  stand  for  trial  at  the  term  In  which 
the  Judgment  was  rendered.  Section  366  of 
the  Civil  Code  of  Practice  provides:  "The 
plaintiff  shall  be  entitled  to  a  trial  In  an 
equitable  action,  at  the  first  term  after  the 
summons  has  been  served  on  all  the  defend- 
ants as  provided  In  section  102,  If  no  issue 
of  fact  be  made  by  the  pleadings ;  "or,  if  the 
plaintiff  consent  that  the  statements  of  the 
answer  may  be  taken  as  true."  The  Issue  in 
this  case  was  completed  at  the  April  term,  the 
same  term  at  whidh  the  judgment  was  rea- 
dered.  The  appellants,  other  than  D.  H. 
Howard  were  not  summoned,  but,  as  stat- 
ed, they  entered  their  appearance  at  that 
term  of  the  court,  and  filed  their  answer, 
making  an  Issue;  and  the  appellee  did  not 
consent  that  the  statements  of  the  answer 
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might  be  taken  as  true,  which  was  required 
of  him  under  this  section  of  the  Code  to  o\y 
taln  a  trial  at  that  term.  Section  5  of  the 
practice  act,  on  page  213  of  the  Civil  Code  of 
Practice  of  1906,  provides :  "^ults  In-equlty 
shall  stand  for  trial  at  the  first  term  of  court 
after  the  Issue  shall  be  completed,  or,  by  the 
provisions  of  this  act,  shall  have  been  com- 
pleted, thirty  days  before  the  commencement 
of  the  term."  The  appellee  was  not  entitled 
to  a  Judgment  at  that  term  of  the  court  under 
the  provisions  of  this  section.  The  pleadings 
were  not  completed  30  days  before  the  coip- 
mencement  of  that  term;  nor  Is  there  any 
rule  of  law  which  would  have  required  them 
to  have  been  completed  within  that  length 
of  time  before  that  term  In  so  far  as  the 
children  were  concerned. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed,  and  remanded  for 
further  proceedings  consistent  with  this  opin- 
ion. 


FORD  et  al.  v.  MOSS,  Jadge.  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  15,  1907.) 

1.  Intoxicating  laQuoBS— Pbosbcution— Ju- 
BisnicTioK. 

Under  Ky.  St.  1903,  g  1141.  providing  for  a 
prosecution  by  information  filed  In  a  circuit 
conrt  for  a  misdempanor  punisliable  by  fine  of 
not  more  tlisn  $100.  and  by  imprisonment  of 
not  exceeding  50  days,  tlie  circuit  court  has 
jurisdiction  by  lnform;ition  of  the  offense  of 
selling  liquor  on  a  general  election  day. 

2.  iNmCTMUNT— MlSDElfEANOH — CCOCMON-LAW 

OPFENSR. 

An  indictment  Is  not  necea-oary  in  the 
prosecution  of  a  misdemeanor,  which  was  not 
an  IndlotnMe  offense  at  the  common  law,  under 
Const.  S  12.  providing  that  no  person,  for  an 
indictable  offense,  shall  be  proceeded  against 
criminally  by  information,  except  in  cnses  aris- 
ing in  the  land  or  naval  forces,  or  In  the  militia 
in  time  of  war  or  pnbllc  danieer,  or  by  leave  of 
court  for  oppression,  or  misdemeanor  in  office. 
fVA.  Not". — For  cases  in  noint.  see  Cent.  Dig. 
vol.  27.  Indictment  and  Information,  §§  4.  9.1 

8.  Intoxicating    Liquors  —  Regulations  — 
Klkotion  DATS— School  ELKcrinNS. 

Const.  S  154  requires  the  Legislature  to 
enact  laws  to  prohibit  and  regulate  the  sale  of 
liquor  on  election  days.  Ky.  St.  1903,  $  1.575. 
makes  it  a  misdemeanor  to  sell  liquor  "upon 
the  day  of  any  general  or  primary  election." 
Held,  tliat  it  is  a  misdemeanor  to  sell  liquor 
on  a  day  when  a  school  election  is  being  held 
throughout  the  state. 

"To  be  officially  reported." 

Proceedings  by  Bert  By)rd  and  others  to 
obtain  a  writ  of  prohibition  against  M.  J. 
Moss,  judge,  and  others.    Writ  denied. 

K.  D.  Perkins  and  11.  H.  Tye,  for  plaintiffs. 

O'BEAR,  C.  J.  Bert  Ford  and  a  number 
of  others,  who  are  complainants  herein,  were 
tried  and  severally  convicted  in  the  Whitley 
circuit  court  for  selling  liquor  on  an  elec- 
tion day.  They  were  proceeded  against  by 
Information  filed  tty  the  commonwealth's  at- 
torney in  the  circuit  court  They  have  filed 
their  petition  In  this  court,  asking  that  a 


writ  of  prohibition  Issue  against  his  honor, 
the  Judge  of  the  Whitley  circuit  court,  and 
against  the  clerk  of  the  court  and  the  sher- 
iff of  the  county,  to  prohibit  the  Issual  and 
collection  of  executions  against  them  upon 
the  Judgments.  The  application  Is  based  up- 
on the  theory  that  the  circuit  court  was  pro- 
ceeding out  of  its  jurisdiction,  because  (1) 
that  no  public  offense  was  committed  by  the 
complainants,  and  (2)  that  the  proceeding  by 
information  was  not  warranted  by  law. 

It  is  a  statutory  misdemeanor  to  sell  liquor 
on  any  general  election  day  In  Kentucky. 
The  offense  Is  pmilshable  by  fine  of  not 
more  than  $50  for  each  offense.  Section  1141, 
Ky.  St  1903,  allows  a  prosecution  by  infor- 
mation filed  in  a  circuit  court  or  before  a 
county  Judge,  or  Justice's  or  police  court,  by 
the  commonwealth's  or  county  attorney  for  a 
misdemeanor  punishable  by  fine  of  not  more 
than  $100,  and  by  Imprisonment  of  not  ex- 
ceeding 50  days.  Under  this  statute,  the  cir- 
cuit court  bad  jurisdiction  by  Information  of 
the  offense  charged.  An  Indictment  Is  not 
necessary  In  the  prosecution  of  a  misdemean- 
or, which  was  not  an  Indictable  pffense  at  tbe 
common  law.  Const.  {  12;  Commonwealth  v. 
Av^ry,  14  Bush,  625.  29  Am.  Rep.  429;  Wil- 
liamson V.  Commonwealth,  4  B.  Mon.  146; 
Arnold  V.  Commonwealth,  80  Ky.  300,  44  Am. 
Rep.  480. 

The  Constitution  required  the  Legislature 
to  enact  laws  to  prohibit  and  regulate  the 
sale  of  Intoxicating  liquors  on  election  days. 
Section  154,  Const  The  statute,  enacted 
in  pursuance  of  this  constitutional  require- 
ment, Is  section  1575,  Ky.  St  1903,  which 
makes  It  a  misdemeanor  to  sell  or  give  In- 
toxicating liquors  In  any  precinct,  town,  or 
county,  "upon  the  day  of  any  general  or 
primary  election  therein."  The  election  at 
which  the  offense  charged  in  the  information 
under  Investigation  occurred  was  a  school 
election,  held  In  October,  1906,  at  which  time 
a  general  election  was  being  held  throughout 
tbe  state  to  elect  school  trustees.  It  Is 
claimed  this  was  not  "a  general  election" 
within  the  statute,  and  that  therefore  the 
complainant  had  not  committed  any  offense. 

The  Constitution  required  the  General  As- 
sembly to  enact  necessary  laws  to  restrict 
or  prevent  the  sale  or  gift  of  such  llqumrs 
on  election  days.  There  Is  nothing  In  the 
section  (section  154,  (>>nst)  to  Indicate  that 
tbe  convention  deemed  the  use  of  such  liq- 
uors as  less  hurtful  on  one  election  day  than 
another.  The  general  purpose  seems  to  In- 
clude all  election  days.  Sober  judgment, 
peace,  and  good  order,  are  deemed  desir- 
able and  necessary  for  the  exercise  of  the 
high  duty  of  citizenship  on  all  days  when 
the  electors  are  called  upon  to  select  their 
servants,  or  to  vote  upon  public  measures. 
There  is  no  matter  of  more  importance,  or 
which  has  been  shown  more  regard  by  the 
constitutional  convention,  or  by  the  various 
General  Assemblies  of  tbe  state,  than  the  lur 
terest  of  the  people  lu  their  common  schools. 
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flusters  and  widows  vote  In  scbo'-^  elec- 
tions, but  in  no  others.  A  sense  of  propri- 
ety, if  not  of  pardonable  gallantry,  would 
seem  to  demand  that  at  least  as  much  con- 
sideration be  paid  these  electors  in  assuring 
them  a  peaceful,  orderly  day  in  which  to 
exercise  their  suffrage,  as  Is  accorded  men 
alone  in  other  elections.  In  local  option 
elections,  primary  elections,  elections  of  mu- 
nidpel,  county,  district,  and  state  ofBcers 
and  members  of  Congress,  the  day  Is  held  in 
such  esteem  by  the  Legislature  as  that  it 
has  required  the  cessation  of  the  sale  of 
Intoxicating  liquors.  There  is  nothing  to 
Indicate  a  purpose,  or  ground,  for  discrimi- 
nating against  the  school  elections.  They 
are  general  elections,  and,  in  our  opinion, 
are  within  the  terms  of  the  statute  and  of 
the  contemplation  of  the  legislation  on  the 
subject 
The  writ  is  denied. 


LBAMON'S  ADM'X  v.  LOUISVILLE,  H.  & 

ST.  L.  RT.  CO. 
(Court  of  Appeals  of  Kentucky.    Jan.  16,  1907.) 

1.  CoNTiNUAi^cB— Refusal. 

There  is  no  abuse  of  discretion  in  refusing 
plaintiff  a  continuance  for  absence  of  three  wit- 
nesses, where  the  case  has  already  been  pend- 
ing 1^  years,  and  it  does  not  appear  from  the 
amdavlts  what  facts  are  known  to  the  witness- 
es, bnt  it  is  merely  alleged  that  they  were  on 
the  train  when  the  accident  happened  to  plain- 
tiff's intoRtate,  and  knew  facts  concerning  it 
not  provable  by  any  other  witness,  though  it 
is  alleged  on  information  and  belief  that  the 
witnesses  evaded  service  at  defendant's  request, 
and  that  it  refuses  to  aid  in  securing  their  at- 
tendance, and  it  is  stated  generally,  without  any 
allegation  of  facts  to  show  it,  that  plaintiffs 
have  used  diligence  to  secure  their  attendance;  it 
appearing  also  that  plaintiff  has  the  deposition 
of  one  of  such  witnesses,  and  that  anotlier  df 
them  is  present. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Continuance,  §f  60,  63,  120.] 

2.  Tbiai^-Dibecting  Vebdiot. 

There  is  no  error  in  Impaneling  a  Jury 
and,  in  the  absence  of  evidence,  directing  a 
verdict  for  defendant;  plaintiff,  who  had  the 
burden,  failing  to  offer  any  evidence  when  con- 
tinuance was  properly  refused. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  4fl,  Trial,  g  383.] 

Appeal  from  Circuit  Court,  Daviess  County. 

"Not  to  be  officially  reported." 

Action  by  George  E.  Leamon's  adminis- 
tratrix against  the  Louisville,  Henderson  Se 
St.  Louis  Railway  Company.  Judgment  for 
defendant.    Plaintiff  appeals.   AfDrmed. 

Bennett  H.  Young,  M.  W.  RIpy,  and  Sween- 
ey, Ellis  &  Sweeney,  for  appellant  Helm  & 
Helm,  for  appellee. 

SETTLE,  J.  This  action  was  instituted 
September  5,  1903,  by  appellant  as  adminis- 
tratrix of  the  estate  of  Geo.  E.  Leamon, 
deceased,  Its  object  being  to  recover  of  the 
appellee,  Louisville,  Henderson  &  St  Louis 
Railway  Company,  damages  for  the  death  of 
the  intestate,  which,  the  petition  alleges,  oc- 
curred while  he  was  a  brakeman  In  appel- 


lee's service,  and  was  caused  by  the  gross 
negligence  of  other  servants  of  appellee,  his 
superiors,  in  charge  of  the  train;  by  its  neg- 
ligence in  using  defective  appliances  on  the 
train,  and  in  permitting  its  tracks  to  be  and 
remain  in  a  d^ective  ccmdition.    At  the  first 
term  of  the  court  appellee  filed  Its  answer, 
specifically  denying  the  several  acts  of  negli- 
gence complained   of,  and  alleging  In  the 
usual  form  contributory   negligence  on  the 
part  of  the  decedent    The  latter  plea  was 
controverted  by  reply,  and  after  thus  com- 
pleting the  issues,  the  case  was  continued, 
apparently  by  consent  of  the  parties.    At  ap- 
pellant's instance  it  was  thereafter  continued 
from  time  to  time,  in  some  instances  over 
appellee's  objection,  down  to  the   January 
term,  1905.    Being  then  called  for  trial,  on 
the    day    which    the    court    bad    qieclally 
named  for  the  purpose  by  a  previous  order, 
appellant  again  applied  for  a  continuance, 
to  which  appellee  objected.    Thereupon  ap- 
pellant filed  In  support  of  her  motion  the 
affidavits  of  two  of  her  counsel.    The  court 
adjudged  the  grounds  set  forth  in  the  afll- 
davit  Insufficient  to  authorize  the  continu- 
ance, and  overruled  the  motion.     Appellant 
then  moved  the  court  to  postpone  the  trial 
to  a  subsequent  day  of  the  term,  which  mo- 
tion was  also  overruled  by  the  court,  and  the 
ruling  as  to  both  motions  was  formally  ex- 
cepted to  by  appellant     By  order  of  the 
court   the  trial,  over  appellant's  objection, 
was  commenced,  and  a  jury  impaneled.    No 
evidence  being  introduced  by  appellant  the 
jury  were  peremptorily  instructed  to  find  In 
favor  of  appellee,  and  such  was  their  verdict 
Judgment  was  entered  in  accordance  with 
the  verdict;   and  a  new  trial  refused  appel- 
lant 

It  is  Insisted,  for  appellant  that  the  lower 
court  greatly  erred  in  refusing  her  a  contin- 
uance. This  contention  must  necessarily  rest 
upon  the  affidavits  presenting  the  grounds  of 
the  continuance.  The  affidavits  disclose  the 
names  of  three  witnesses  on  account  of  whose 
absaice  the  continuance  was  sought  These 
witnesses  were  John  Sbeeban,  Wm.  Hale,  and 
Joe  Muir.  The  affidavits  contain  the  state- 
ments that  the  persons  named  were  impor- 
tant witnesses  in  the  case;  "that  they  were 
on  and  with  the  train  on  which  the  intestate 
of  administratrix  was  killed;  and  that  they 
know  facts  concerning  the  accident  that  are 
not  known  by  any  other  witness,  nor  can 
they  be  proved  by  any  other  witness."  In 
addition  to  setthig  forth  the  steps  taken  to 
procure  the  attendance  of  the  witnesses,  the 
affidavits  say  the  affiants  were  informed  and 
believed  the  witnesses  were  intentionally  evad- 
ing service  at  the  request  and  by  interfer- 
ence of  the  officers  of  appellee  railway  com- 
pany; that  affiants  caused  the  attorneys  of 
appellee  to  be  seen  and  they  refused,  as  they 
said,  by  request  of  the  superintendent  to  give 
any  assistance  in  securing  the  attendance 
of  the  witnesses.  In  one  of  the  affidavits  the 
name  of  appellee's  attwney,  of  whom  the  re- 
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quest  for  assistance  In  getting  tbe  witnesses 
named  was  made,  is  given,  and  his  reply  to 
such  request,  wliich  was,  In  substance,  as 
already  stated.  It  is  admitted  by  appellant's 
counsel  that  they  had  secured  the  deposition 
of  John  Sheehan,  and  In  fact*that  it  was  not 
filed  or  produced  by  appellant  raised  the  pre- 
sumption that  its  statements  were  unfavor- 
able to  her,  and  the  deposition  valueless  on 
her  theory  of  the  case. 

It  appears  from  the  record  that,  at  the 
time  of  filing  the  affidavits  on  the  motion  for 
continuance,  appellant's  counsel  were  inform- 
ed that  Wm.  Hale,  another  of  the  absent 
witnesses,  was  then  present  and  in  attend- 
ance upon  the  court,  yet  they  did  not  call 
or  talk  with  him  to  ascertain  what  be  knew 
about  the  manner  of  the  intestate's  death. 
It  therefore  appears  that  Joe  Mulr  was  the 
only  one  of  tbe  absent  witnesses  named  in 
the  affidavits  whose  testimony  appellant  was 
unable  to  procure  upon  the  trial,  for  Hale 
was  present,  and  she  had  taken  and  could 
have  produced  the  deposition  of  Sheehan. 
It  does  not  appear  from  the  affidavits  what 
facts  in  respect  to  the  death  of  appellant's  in- 
testate were  known  to  the  witnesses  named, 
or  whether  they  were  material.  The  wlt- 
nessea  may  have  been  on  the  train  when  the 
Intestate  met  his  death,  without  seeing  or 
knowing  how  he  was  killed.  The  affidavits 
only  show  that  tbe  witnesses  named  therein 
ought  to  know  the  facts  with  reference  to 
the  manner  and  cause  of  the  decedent's  death, 
and  that  appellant's  counsel  hoped  and  be- 
lieved them  to  be  in  possession  of  such  facts 
as  would  be  beneficial  to  their  client.  The 
affidavits  also  say  much,  by  way  of  con- 
clusion, of  the  diligence  that  had  been  used 
to  procure  the  attendance  or  get  the  deposi- 
tions of  the  witnesses ;  but  the  steps  actually 
taken  are  not  specifically  stated.  When,  by 
whom,  and  how  often,  were  suhpcenas  Issued? 
In  whose  hands  were  they  placed?  What 
effort  was  made  to  serve  them,  and  when? 
Was  search  made  for  the  witnesses  at  their 
accustomed  place  of  business,  or  where  they 
were  last  known  to  be? 

The  affidavits  are  silent  as  to  the  specific 
details,  which,  if  disclosed,  would  enable  the 
court  to  know  whether  proper  diligence  had 
been  used.  They  do  contain  the  statement 
that  affiants  bad  been  informed,  and  it  was 
their  belief,  that  the  witnesses  were  being  as- 
sisted in  evading  the  process  of  the  court  by 
appellee's  officers.  The  affiants  had  doubtless 
received  information  to  that  eifect,  and  It 
may  have  been  of  a  character  that  fully 
satisfied  them  of  the  truth  of  the  information; 
but  the  affidavits  did  not  advise  the  lower 
court  of  the  source  of  that  information,  or 
the  name  of  any  person  who  had  seen  or 
heard  from  appellee's  officers  the  reprehensi- 
ble conduct  complained  of.  The  only  tangi- 
ble reason  mentioned  In  the  affidavits  for 
the  belief  of  tbe  affiants  as  to  the  wrongful 
Interference  of  appellee's  officers  with  the 
witnesses  was  the  refusal  of  one  of  its  at- 


torneys to  aid  tbem  In  finding  them,  or  in  se- 
curing their  depositions,  and  his  statement 
that  he  had  been  advised  by  the  officers  of 
appellee  not  to  render  them  such  assistance. 
The  mere  failure  of  the  attorney  to  comply 
with  the  request  of  appellant's  counsel,  or 
the  fact  that  appellee's  superintendent  had 
advised  such  refusal,  was  not  of  itself  suffi- 
cient to  convince  the. court  of  appellee's  in- 
terference with  the  witnesses.  It  is  not  cus- 
tomary for  such  assistance  as  was  asked  to 
be  rendered,  and  tbe  refusal  to  do  so  did 
not  authorize  the  continuance. 

Taking  the  affidavits  for  all  they  can 
fairly  be  construed  to  mean,  we  do  not  think 
they  gave  sufficient  grounds  for  the  continu- 
ance or  postponement  asked.  Whether,  in 
a  given  case,  a  continuance  should  be  grant- 
ed is  a  matter  that  addresses  itself  to  tbe 
sound  discretion  of  the  court  It  must  be 
determined  by  the  court  from  all  the  lights 
before  it  When  so  determined,  its  action 
will  not  be  interfered  with  by  this  court, 
except  upon  the  ground  that  there  has  been 
an  abuse  of  discretion,  which  must  be  made 
to  appear  with  reasonable  certainty.  In  view 
of  the  great  length  of  time  given  appellant 
to  get  her  case  ready  for  trial,  and  the  in- 
sufficiency of  the  grounds  for  continuance 
manifested  by  tbe  affidavits  filed,  we  find  no 
reason  for  disagreeing  with  the  rulings  of 
the  lower  court  In  requiring  the  trial  to 
proceed. 

We  are  also  of  opinion  that  appellant  has 
no  Just  ground  of  complaint  because  of  tbe 
action  of  the  lower  court  in  impaneling  a  Jury 
to  try  the  case,  and,  in  the  absence  of  evi- 
dence, instructing  them  peremptorily  to  find 
for  appellee.  The  appellant,  finding  that  she 
had  to  go  Into  tbe  trial,  might  have  dis- 
missed the  action  without  prejudice,  and 
thereby  relieved  the  court  of  the  necessity  of 
proceeding  further.  But  her  failure  to  dis- 
miss did  not  relieve  tbe  court  of  the  duty 
of  proceeding  with  tbe  trial,  at  least  to  the 
extent  of  Impaneling  a  Jury,  and  offering  her 
the  opportunity  to  Introduce  evidence,  though 
she  may  not  have  desired  to  do  so.  As  the 
burden  of  proof  was  upon  her,  when  she  fail- 
ed to  otter  any  evidence,  there  was  nothing 
for  the  court  to  do  but  instruct  the  Jury  to 
find  for  appellee,  as  was  done. 

Judgment  affirmed. 


BLADES  et  al.  v.  CITY  OF  FALMOUTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  11,  1907.) 
1.  Mdnicipal    Cobpokationb— Taxes  —  Time 

FOB  Making  Levy. 

Section  3644,  Ky.  St  1903,  governing  fifth- 
class  cities,  provides  that  the  council  shall  pro- 
vide a  system  for  the  assessment  levy,  and  col- 
lection of  city  taxes,  wliich  shall  conform  as 
nearly  as  the  circumstances  permit  to  tbe  laws 
in  reference  to  the  assessment,  levy,  and  collec- 
tion of  state  and  county  taxes,  ''except  as  to 
times  for  such  assessment,  levy,  and  collection." 
Section  8645  provides  that  the  list  as  corrected 
by  the  board  of  equalization  "shall  be  the  as- 
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sessment  roll  for  said  tax  for  said  year."  Held, 
that  a  council  of  a  city  of  the  fiftli  class  was  au- 
thorized to  make  the  levy  for  the  collection  of 
taxes  for  a  year  on  the  assessment  made  that 
year,  and  was  not  compelled  to  make  the  levy 
the  year  previous  in  accordance  with  the  method 
used  by  counties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   36,    Municipal   Corporations,   S  2075.] 

2.  Same— Taxation  System. 

Section  3844,  Ky.  St  1903,  governing  fifth- 
class  cities,  provides  that  the  council  shall  pro- 
vide by  ordinance  a  system  for  the  assessment 
levy,  and  collection  of  all  city  taxes,  not  incon- 
sistent with  the  provisions  of  that  chapter. 
Held,  that  a  failure  of  a  council  to  provide  such 
a  system  would  only  invalidate  acta  in  the  as- 
sessment, levy,  and  collection  of  taxes,  not  au- 
thorized by  the  statute  governing  fifth<las8 
cities. 

3.  Same— Appointuent  or  Assessob. 

Where  an  assessor  is  appointed  by  the 
coiincil  of  a  fifth-class  city  in  1904,  it  is  not 
necessary  to  reappoint  him  in  1905  in  order  to 
make  his  assessment  for  that  year  valid,  as  sec- 
tion 3619,  Ky.  St  1903,  governing  fifth-class 
cities,  provides  for  the  appointment  of  an  assess- 
or for  the  term  of  two  years. 

4.  Same— Appointment  oir  Clebk  as  Assess- 
ob. 

Section  8744,  Ky.  St.  1903,  governing  fifth- 
class  cities,  provides  that  the  acceptance  by  one 
in  office  of  another  office  incompatible  with  the 
one  he  holds  shall  vacate  the  first  office.  Section 
3746  provides  that  no  person  shall  at  the  same 
time  fill  two  municipal  offices.  Held  that,  if  the 
offices  of  clerk  and  assessor  are  incompatible,  the 
appointment  of  the  clerk  to  the  office  of  as- 
sessor vacates  the  office  of  clerk,  but  does  not 
invalidate  the  acta  of  the  assessor. 

5.  Same  —  Oatii  before  Assessment  —  De 
Faoto  Officer. 

Where  a  city  assessor  omits  to  take  the 
statutory  oath  before  making  an  assessment,  his 
acts  are  those  of  a  de  facto  officer  and  binding 
on  the  city  and  taxpayers,  particularly  where 
his  assessment  is  revised  and  approved  by  the 
board  of  equalization,  the  members  of  which 
were  sworn. 

Appeal  from  Circuit  Court,  Pendleton 
County. 

"To  be  officially   reported." 

Proceedings  by  J.  E.  Blades  and  others  to 
enjoin  the  city  of  Falmouth  from  collecting 
the  taxes  for  lOO."!.  Injunction  refused,  and 
plaintiffs  appeal.    Affirmed. 

Applegate  &  Clark,  for  appellants.  Jno. 
H.  Barker,  for  api>ellee. 


NUNN,  J.  Prior  to  April  16,  1905,  the 
appellants  resided  near  to  and  owned  prop- 
erty adjoining  the  city  of  Falmouth  (a  city 
of  the  fifth  class).  On  the  date  mentioned 
the  circuit  court  of  that  county  made  an  or- 
der, in  an  action  brought  for  that  purpose,  ex- 
tending the  limits  of  the  city  that  Included 
the  property  of  the  appellants,  within  the 
limits  of  the  city.  Immediately  after  the  15th 
of  September  of  that  year  the  property  of 
the  city,  including  appellants,  was  assessed 
or  listed  for  taxation  by  the  city  assessor. 
The  city  council  appointed  a  board  of  equali- 
zation, who  met  on  the  first  Monday  In  De- 
cember, and  revised  and  corrected  the  list 
and  made  it  the  assessment  roll  for  taxes 
for  that  year;    which  tax  list  was  placed  In 


the  hands  of  the  city  marshal  for  collection 
as  provided  in  section  3629,  Ky.  St  1903. 

The  appellants  Instituted  this  action  against 
the  city  and  the  marshal,  and  sought  to  en- 
join the  collection  of  the  taxes  upon  the 
ground  that  the  assessment  of  the  property 
for  that  year,  1905,  was  void:  First,  for  the 
reason  that  their  property  was  assessed  by 
the  city  clerk;  In  other  words,  the  person  who 
assessed  tlie  property  was  the  city  clerk, 
and  the  law  prohibits  one  person  from  hold- 
ing two  municipal  offices  at  one  and  the  same 
time;  and  that  his  act  in  assessing  the  prop- 
erty, for  that  reason,  was  void.  Second,  that 
the  assessor  was  not  sworn  before  making 
the  assessment.  Third,  that  the  city  council 
had  no  right  or  authority  to  make  the  tax 
!  levy  In  December,  1905,  for  that  year;  that 
the  only  effect  of  such  levy  was  for  the  col- 
lection  of  taxes  for  the  succeeding  year;  that 
the  levy  for  the  collection  of  1905  should 
have  been  made  after  the  assessment  of  1904, 
which  could  not  have  Imposed  a  burden  upon 
their  property,  for  the  reason  that  It  did  not 
become  a  part  of  the  city  until  the  month  of 
April  thereafter. 

It  appears  that  the  council  did  not  make 
the  levy  after  the  assessment  of  1904,  and 
no  levy  was  made  until  December  11,  1905. 
An  ordinance  making  the  levy  was  passed, 
which  Is  as  follows,  to  wit: 

"The  City  Council  of  the  City  of  Falmouth, 
Ky.,  do  ordain  as  follows: 

"1.  That  there  be  levied  a  tax  of  fifty  cents 
on  each  one  hundred  dollars  worth  of  taxable 
property  In  the  city  of  Falmouth,  Ky.,  for 
the  year  1005,  for  the  purpose  of  paying  the 
expenses  and  Indebtedness  of  said  city. 
•  "2.  That  a  tax  be  levied  of  ten  cents  on 
each  one  hundred  dollars  worth  of  taxable 
property  In  the  city  of  Falmouth,  Ky.,  for  the 
year  1905,  to  create  a  sinking  fund  for  the 
purpose  of  paying  water  works  improvement 
bonds,  and  Interest  on  same  as  they  fall  due, 

"3.  That  said  taxes  be  paid  to  Ezra  Loom- 
is,  Marshal,  on  or  before  December  26,  1905; 
after  said  date  a  penalty  of  six  per  cent, 
win  be  added  and  collected  on  all  unpaid 
taxes. 

"This  ordinance  to  be  In  force  and  effect 
from  and  after  its  passage  and  publication." 

The  determination  of  this  question  must  be 
controlled  by  the  statutes  governing  flfth- 
class  cities.  Section  3654,  Ky.  St  1903,  as 
far  as  material,  we  quote:  "All  real  and 
Iiersonal  estate  within  the  city  *  *  *  of 
the  15th  day  of  September  in  the  year  In 
which  the  assessment  shall  be  made  *  •  * 
shall  be  assessed  at  its  fair  cash  value,"  etc. 
Section  3645,  Ky.  St  1903,  defining  the  duties 
and  powers  of  the  board  of  equalization,  and 
the  list  to  be  made  by  the  board,  reads  as 
follows:  "The  corrected  list  for  taxes  shall 
be  the  assessment  roll  for  said  tax  for  said 
year."  It  shall  be  certified  by  the  clerk, 
who  shall  act  as  the  clerk  of  the  board  of 
equalization,  as  being  the  assessment  roll 
for  said  tax,  and  shall  be  the  assessmcur 
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roll  upon  which  eald  tax  Is  to  be  levied  in 
said  year."  The  language  of  this  statute 
appears  to  authorize  the  council  to  levy  the 
tax  for  the  year  in  which  the  assessment  is 
made. 

The  council  for  appellant  refers  to  the 
metliod  used  by  the  counties  and  state  in 
the  levying  of  taxes;  that  is,  in  levying  In 
one  year  for  the  collection  of  taxes  in  the 
succeeding  year;  but  this  Is  governed  by 
other  provisions  of  the  statutes.  In  our 
opinion  the  section  last  referred  to,  and  the 
preceding  section  (3644),  expressly  authorizes 
the  council  to  make  the  levy  for  the  collec- 
tion of  taxes  for  the  year  1905,  upon  the  as- 
sessment made  that  year.  It  is  provided  by 
the  last  section  cited  that:  "The  city  council 
shall  have  power,  and  It  shall  be  its  duty, 
to  provide  by  ordinance  a  system  for  the  as- 
sessment, levy  and  collection  of  all  city 
taxes,  which  system  shall  conform  as  nearly 
as  the  circumstances  of  the  case  may  permit, 
to  the  provisions  of  the  laws  of  this  state 
in  reference  to  the  assessment,  levy  and  col- 
lection of  state  and  county  taxes,  except  as 
to  times  for  such  assessment,  levy  and  col- 
lection, and  except  as  to  the  officers  by  whom 
such  duty  shall  be  performed."  It  will  be 
observed  that  this  section  requires  cities  of 
the  Urth  class  in  reference  to  the  assessment, 
levy,  and  collection  of  state  and  county  taxes, 
to  be  governed  by  state  laws,  except  as  to 
the  times  for  such  assessments,  and  the  time 
for  the  levy  and  the  time  for  the  collection. 
Therefore,  the  council  was  not  required  to 
make  the  levy  in  1904,  for  the  taxes  for  the 
year  1905.  As  stated,  the  time  for  making 
the  levy  was  left  to  the  discretion  of  the  city 
council.  The  appellant  contends  that  the  city 
council  of  Falmouth  had  failed  to  provide  by 
ordinance  a  system  for  the  assessment,  levy, 
and  collection  of  city  taxes;  and  for  that 
reason  it  was  without  authority  to  make  the 
levy.  It  Is  true  that  by  this  statute  it  was 
the  duty  of  the  city  council  to  so  provide; 
and  if  it  had  undertaken  to  perform  any  act 
in  the  assessment,  levy,  and  collection  of 
taxes  not  authorized  by '  the  statute  with 
reference  to  flfth-class  cities,  then  Its  acts 
would  have  been  erroneous. 

The  statute  says  that  in  providing  a  system 
for  the  purpose  mentioned.  It  shall  not  be 
inconsistent  with  the  provisions  of  that 
chapter;  clearly  meaning  that  the  provisions 
of  the  statute  with  reference  to  the  assess- 
ment, levy,  and  collection  of  taxes  could  not 
be  changed  in  any  particular  by  the  system 
provided  by  ordinance  by  the  city  council. 
As  we  construe  the  statute,  all  the  acts  of 
the  city  and  Its  officials  with  reference  to 
the  assessment,  levy,  and  collection  of  the 
taxes  conform  to  the  provisions  preecrll>ed 
in  the  chapter  referred  to.  The  assessor  who 
assessed  the  property  of  the  city  the  year 
1905,  was  appointed  by  the  council  in  the 
year  1904;  it  was  not  necessary  for  the  city 
council  to  reappoint  him  in  1905.  Section 
3610,  Ky.  St.  1003,  provides  that  the  assessor 


shall  be  appoiuted  for  a  term  of  two  yea^rs 
by  the  city  council;  but  the  appellant  con- 
tends that  he  was  the  clerk  at  the  time  of  bis 
appointment.  It  is  provided  by  section  3746 
that  no  person  shall  at  the  same  time  fill 
two  municipal  offices,  either  In  the  same  or 
different  municipalities.  By  section  3744  it 
is  provided  that  the  acceptance  by  one  in 
office  of  another  office  or  employment  in- 
c-nmpatlble  with  the  one  he  holds  shall 
operate  to  vacate  the  first.  Conceding  that 
the  position  of  clerk  and  assessor  are  in- 
compatible, the  acceptance  of  the  position  of 
assessor  only  had  the  effect  to  vacate  or  de- 
prive him  of  the  first  office,  the  clerkship. 
Conceding  that  the  assessor  omitted  to  take 
the  statutory  oath  before  he  made  the  assess- 
ment, it  did  not  have  the  effect  to  make  the 
assessment  void,  especially  when  the  board 
of  equalization,  who  were  sworn,  revised, 
corrected,  and  approved  the  assessment. 
If  the  assessor  was  not  sworn,  his  acts  In 
making  the  assessment  bad  all  the  force 
and  effect  of  a  de  facto  officer,  and  were  bind- 
ing upon  the  dty  and  the  taxpayers  thereof. 
For  these  reasons,  the  judgment  of  the 
lower  court  is  affirmed. 


PERRY  COUNTY  v.  EVEUSOLE. 
(Court  of  Appeals  of  Kentucky.     Jan.  16,  1907.) 

1.  Counties  —  Claims  Aqainst  CouHTiia  — 
JuDOMENX— Defenses. 

A  claim  aeatnst  a  county  for  services  is 
not  a  negotiabre  instrument,  and  a  purchaser 
takes  it  subject  to  the  defense  of  payment,  or 
any  other  defense  the  county  might  have  had 
against  the  assignor. 

2.  Trial  —  Question  fou  Jubt  — Weight  of 
EvinnNrE. 

The  weight  to  be  given  evidence,  including 
inferences  from  all  proven  circumstances,  is  a 
question  for  the  jury. 

[E>1.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S  3.'?2.1 

Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  officially  reported." 

Action  by  Alice  H.  Eversole  against  Perry 
county.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Hall  &  Baker,  for  appellant.  E.  B.  Hogg 
and  John  C.  Eversole,  for  appellee. 

O'REAR,  C  J.  At  the  October  term,  1888, 
of  the  Perry  county  court  of  claims,  there 
were  allowed  the  following  claims  to  persons 
who  had  rendered  public  services  to  the  coun- 
ty: To  Jesse  Fields,  Jailer,  $293.70;  Ira  J. 
Davidson,  county  clerk,  $175;  W.  W.  Baker, 
county  attorney,  $60;  Austin  Combs,  guard, 
$6 ;  same,  work  on  jail,  $25 ;  and  8.  H.  Kaab, 
county  attorney,  $^>0.  The  claims  were  or- 
dered paid  out  of  the  county  levy  for  1889,  by 
the  collector,  who  was  the  sheriff.  The 
claims  were  not  paid,  because  the  county  levy 
was  Insufficient  In  the  settlement  with  the 
sheriff  that  fact  was  recited.  The  court  or- 
dered them  paid  out  of  the  levy  of  the  follow- 
ing year,  1896.    B.  T.  Fields  was  sheriff  of 
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Perry  county.  He  collected  the  county  levy 
and  tltlies  for  that  year,  out  of  which  he  was 
ordered  and  required  to  pay  all  the  claims 
allowed  by  the  court  of  claims  and  not  previ- 
onsly  paid.  He  made  his  settlement  subse- 
quent to  1890.  But  it  was  never  recorded, 
nor  does  It  appear  that  it  was  approved.  It 
seems  to  have  been  lost  Fields  claims  it  was 
burned  in  the  burning  of  the  hotel  where  the 
county  Judge,  with  whom  It  was  made,  was 
stopping.  This  suit  was  brought  in  1903  by 
appellee,  who  alleges  that  she  was  the  owner 
by  assignment  of  all  the  said  claims;  that 
they  had  never  been  paid,  because  no  county 
levy  had  ever  been  made  with  which  to  pay 
them.  She  sought  to  have  the  fiscal  court 
compelled  to  make  the  necessary  levy  to  pay 
the  claims.  She  says  she  bought  the  claims 
from  her  father,  8.  P.  Hogg,  who  was  as- 
signee of  H.  B.  Hogg,  bis  son,  since  deceased, 
who  was  assignee  of  the  claimants  directly, 
or  through  assignments  by  Intermediate  as- 
signors. The  county  denied  appellee's  title, 
and  denied  that  the  county  had  never  made 
suflSdent  levies  to  pay  the  claima  It  further 
pleaded  payment  of  all  the  claims.  At  the 
trial  the  circuit  court  directed  peremptorily 
a  verdict  on  the  issues  in  favor  of  plalntilF, 
appellee. 

This  last  ruling  of  the  circuit  court  is  the 
only  one  complained  of  in  the  brief  for  appel- 
lant There  was  this  evidence  of  payment: 
(1)  The  lapse  of  ttane  since  1890  till  1903 
without  further  demand  upon  either  the  coun- 
ty or  any  sheriff  of  the  county.  (2)  The  tes- 
timony of  B.  T.  Fields,  the  former  sheriff,  who 
testified  that  he  had  paid  $40  on  the  Jesse 
Fields  claim,  and  had  paid  the  S.  H.  Kash  |260 
claim.  The  latter,  he  says,  be  paid  to  H.  B. 
Hogg.  On  cross-examination,  he  says  he  paid 
one  claim  to  S.  H.  Kash  and  another  to  H.  B. 
Hogg.  It  is  not  shown  or  claimed  that  H.  B. 
Hogg  had  any  other  claim  allowed  to  Kash 
than  this  one  in  the  suit  It  is  suggested  by 
appellee  that  this  cannot  be  true,  because  in 
the  order  directing  the  payment  of  certain 
claims  in  1890  there  was  this  exception: 
"Except  the  claims  of  $809.99,  allowed  to 
John  W.  Ck>mbs  and  $250  allowed  to  S.  H. 
Kash  m  1889."  But  the  claim  assigned  to 
H.  B.  Hogg  appears  to  be  the  one  allowed  In 
.1888.  Furthermore,  If  in  fact  the  sheriff  paid 
H.  B.  Hogg  the  claim,  although  directed  by 
the  fiscal  court  not  to  pay  It,  neither  H.  B. 
Hogg  nor  his  assignee  ou^ht  to  be  allowed  to 
collect  It  again.  The  matter  would  thereaft- 
er be  one  for  adjustment  between  the  county 
and  the  sheriff. 

Such  claims  were  not  negotiable  instru- 
ments. Purchasers  of  them  took  them  sub- 
ject to  any  defenses  the  county  might  have 
had  against  the  assignors.  Hence  a  payment 
to  Kash  or  to  Jesse  Fields  upon  their  claims, 
although  unknown  to  H.  B.  Hogg  when  he  pur- 
chased them,  are  good  defenses  against  H.  B. ' 
Hogg's  assignee  now.  We  are  of  opinion  that 
there  was  sufficient  evidence  of  payment  on 
these  claims  to  have  taken  the  case  to  the  jury. 


The  weight  to  be  given  the  evidence.  Includ- 
ing Inferences  from  all  the  proven  circum- 
stances, was  a  matter  exclusively  for  the 
Jury, 

Other  matters  complained  of  in  the  trial 
court,  but  not  insisted  on  here,  are  not  pass- 
ed upon.  But  for  the  error  indicated  the 
Judgment  Is  reversed,  and  the  cause  remanded 
for  a  new  trial  under  proceedings  not  Incon- 
sistent herewith. 


MIVEIiAZ  V.  JOHNSON. 
(Court  of  Appeals  of  Kentucky.    Jan.  11,  1907.) 

1.  MBonARics'  liiKNB— Statskent  ot  Claim— 
Description  of  Pbopkbty — SurFiciENcr. 

A  statement  of  a  claim  for  a  mechanic's 
lien  described  the  property  sought  to  be  sub- 
jected as  beginning  at  a  point  647%  feet  south 
of  P.  street,  and  extending  southwardly  from 
this  point  26  feet  4  inches.  The  propertyin- 
tended  to  be  covered  was  in  fact  Mtnated  Q37Vi 
feet  south  of  P.  street,  and  extended  from  this 
point  southwardly  26  feet  4  inches.  The  valne 
of  the  16  feet  4  inches  of  the  property  in- 
tended to  be  covered,  included  in  the  description 
in  the  statement,  was  much  greater  than  the 
claim.  Held,  that  the  inaccuracy  in  the  descrip- 
tion did  not  invalidate  the  lien  nnder  Ey.  St 
1903,  {  2468,  requiring  the  filing  of  a  statement 
of  a  claim  for  a  mechanic's  lien  containing  a 
description  of  the  property  intended  to  be  cov- 
ered sufficiently  accurate  to  identify  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  f {  214,  216.] 

2.  Sahk— NAin:  of  Owneb. 

A  claimant  for  a  mechanic's  lien,  who  in- 
correctly states  the  name  of  the  owner  of  the 
property  sought  to  be  subjected,  is  not  deprived 
of  his  right  to  enforce  such  lien  under  Ky.  St 
1903,  8  2468,  requiring  the  statement  filed  there- 
under by  mechnnic's  lien  claimants  "to  state 
the  name  of  the  owner,  if  known,"  since  the 
claimant  could  not  lose  his  rights  by  being  mis- 
taken in  the  name,  as  the  statute  only  required 
it  if  known. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens.  K  227,  268.] 

3.  Same— Right  of  SaBCOHTBAcroa— Waives 
OF  RiOHT— Acceptance  of  Note  fbom  Maik 

CONTBACTOB. 

The  fact  that  a  subcontractor  accepted  a 
note  from  the  main  contractor  for  the  amount 
of  his  claim  did  not  affect  his  rig^  to  enforce 
his  mechanic's  lien  against  the  property  of  the 
owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  H  387,  392.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  A.  W.  Johnson  against  Mary  E. 
Mivelaz.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AflSrmed. 

E.  L.  McDonald  and  Otis  M.  Mather,  for 
appellant    D.  Moxley,  for  appellee. 

HOBSON,  J.  Mary  E.  Mlvelaa  made  a 
contract  with  R.  A.  Barnes  to  build  for  her 
a  house  and  a  granitoid  sidewalk  in  front  of 
her  lot  on  the  east  side  of  Third  street  In  the 
city  of  Louisville.  Barnes  made  a  subcon- 
tract with  A.  W.  Johnson  for  the  granitoid 
work.    Johnson  did  the  work.     Mis.  Mive- 
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laz  paid  Barnes  the  wbole  amount  she  owed  ; 
him  under  the  contract,  but  Barnes  did  not 
pay  Johnson.  The  amount  due  Johnson  was 
-$70.  He  thereupon  filed  his  statement  In  the 
county  clerk's  oflSce  and  brought  this  suit  as- 
serting a  lien  upon  the  property.  The  clr-  i 
cult  court  adjudged  him  a  lien,  and  Mrs. 
MlTelaz  appeals. 

It  Is  insisted  for  appellant  that  the  state- 
ment filed  by  Johnson  In  the  county  clerk's 
office  is  not  sufficient  to  give  him  a  Hen  on 
the  property.  Section  2468,  Ky.  St  1908,  is 
as  follows:  "The  liens  mentioned  in  the 
preceding  sections  shall  be  dissolved  unless 
the  claimant,  within  six  months  after  he 
ceases  to  labor  or  famish  materials  as  afore- 
said, flies  In  the  office  of  the  clerk  of  the 
county  court  of  the  county  in  which  such 
building  or  Improvement  Is  situated,  a  state- 
ment of  the  amoont  due  him,  with  all  Just 
credits  and  set-oA  known  to  him,  together 
with  a  description  of  the  property  Intended 
to  be  covered  by  the  lien,  sufficiently  accurate 
to  identify  it,  and  the  name  of  the  owner,  if 
known,  and  whether  the  materials  were  fur- 
nished or  the  labor  performed,  by  contract 
with  the  owner,  or  with  a  contractor  or  sub- 
contractor, which  shall  be  subscribed  and 
sworn  to  by  the  person  claiming  the  Hen,  or 
by  some  one  in  his  behalf." 

The  material  part  of  the  statement  filed 
by  Johnson,  In  so  far  as  It  is  claimed  to  be 
-defective.  Is  as  follows:  "Affiant,  A.  W. 
Johnson,  says  that  he  is  a  mechanic  In  the 
business  of  making  cement  sidewalks,  and 
that  during  March,  1903,  he  furnished  the 
material  and  the  labor  to  lay  a  granitoid  side- 
walk on  the  following  described  lots  In  the 
city  of  Loaisvllle  under  a  contract  with  R. 
A.  Barnes,  and  as  contractor  of  said  B.  A. 
Barnes,  who  was  a  contractor  for  said  work 
for  Mary  Mulvln.  He  says  that  the  said 
property  belongs  to  Mary  Mulvln  and  Is  sit- 
uated on  the  east  side  of  Third  street.  Be- 
ginning at  a  point  six  hundred  and  forty- 
fieven  and  one-half  (647^  feet  sooth  of  P 
street,  extending  thence  southwardly  along 
the  east  line  of  Third  street  twenty-six  feet 
and  four  Inches,  and  extending  back  easter- 
ly in  parallel  lines  of  the  same  width  as 
front  and  at  right  angles  with  Third  street, 
one  hundred  and  eighty-eight  (188)  feet,  to 
an  alley." 

The  property  of  Mrs.  Mlvelaz  was  In  fact 
situated  637%  feet  south  of  P  street,  extend- 
ing thence  southwardly  along  the  east  line 
of  Third  street  26  feet  and  4  inches,  and 
running  back  at  right  angles  to  the  street 
It  will  be  observed  that  In  the  statement 
the  property  is  described  as  beginning  at  a 
point  647%  feet  south  of  P  street  and  ex- 
tending from  this  point  26  feet  and  4  Inches; 
so  that  the  statement  in  fact  Included  16 
feet  and  4  Inches  of  the  lot  and  did  not  In- 
clude 10  feet  of  It  but  Included  10  feet 
of  other  property.  It  will  also  be  observed 
that  the  name  of  the  owner  of  the  prop- 
erty  la  given  in  the  statement  as  "Mary 


Mulvln,"  and  not  as  "Mary  Mlvelaz."  In 
all  other  respects  the  statement  complies 
with  the  statute.  How  the  mistake  occurred 
In  the  name  of  the  owner  Is  not  explained  by 
the  proof;  nor  does  It  seem  clear  how  "Mlve- 
laz'' could  have  been  corrupted  Into  "Mulvln." 
Mrs.  Mlvelaz  has  been  In  no  way  prejudiced 
by  the  mistake.  She  bad  paid  Barnes  before 
the  statement  was  filed.  No  third  person  is 
Interested  in  any  way.  The  mistake  in  the 
description  of  the  lot  in  writing  "647%"  for 
"637%,"  does  not  seem  to  us  sufficient  to  de- 
feat the  lien.  The  statement  shows  it  was 
a  lien  for  building  a  sidewalk  in  front  of  a 
lot  on  the  east  side  of  Third  street,  having  a 
front  of  26  feet  and  4  inches,  and  that  the 
sidewalk  was  built  under  a  contract  with 
B.  A.  Barnes,  who  was  a  contractor  for  the 
work  for  Mary  Mulvln.  If  there  had  been 
no  mistake  in  the  owner's  name,  it  is  reason- 
ably clear  that  no  one  could  have  been  mis- 
led as  to  what  property  was  intended.  It 
does  not  appear  that  there  Is  any  such  per- 
son as  Mary  Mulvln,  or  that  any  property  In 
this  vicinity  is  owned  by  any  one  who  could 
have  been  tak«i  for  Mary  Mulvln.  The  name 
of  the  contractor  Is  given,  and  Mrs.  Mlvelaz 
is  the  person  who  contracted  with  him. 

It  is  a  matter  of  common  knowledge  that 
foreign  names  are  often  pronounced  very 
dllFerently  from  the  way  they  are  spelled, 
and  It  Is  often  difficult  to  spell  the  name 
from  the  way  it  is  pronounced.  The  me- 
chanics who  do  the  work  as  subcontractors 
are  not  as  a  rule  expert  spellers,  and  should 
not  be  held  to  a  high  standard  In  the  spell- 
ing of  proper  names.  The  statute  only  re- 
quires the  name  of  the  owner  to  be  given, 
if  known.  The  purpose  of  the  statute  is  to 
require  only  of  the  claimant  a  statement  of 
the  name,  if  he  knows  it;  and  he  does  not 
lose  bis  claim  where  It  turns  out  that  he  was 
mistaken  in  the  name.  He  is  no  more  af- 
fected by  a  mistake  In  the  name  than  he 
would  be  If  be  gave  as  the  owner  the  per- 
son who  was  reputed  to  own  the  property, 
and  it  should  turn  out  that  another  person 
owned  it.  In  20  Am.  &  Eng.  Ency.  of  Law, 
p.  424,  the  rule  Is  thus  stated:  "Where  the 
statute  only  requires  the  name  to  be  given. 
If  known,  if  the  name  is  not  known,  the 
statement  Is  sufficient  although  it  is  silent 
upon  the  subject"  The  courts  have  shown 
great  reluctance  to  set  aside  mechanics'  liens 
merely  for  loose  descriptions,  for  the  reason 
that  the  statutes  are  designed  for  the  aid 
of  the  mechanics  and  that  they  usnaUy 
prepare  their  own  papers.  There  are 
numerous  cases  where  mistakes  in  state- 
ments as  important  as  those  before  us  have 
been  held  not  to  affect  the  Uen.  See  WU- 
lamette  S.  M.  Co.  v.  Creamer,  94  Cal.  208, 
29  Pac.  633;  Kennedy  v.  House,  41  Pa.  39, 
do  Am.  Dec.  Sd4;  Pollock  v.  Morrison,  176 
Mass.  86,  67  N.  B.  326;  McPhee  v.  Llttle- 
fleld,  146  Mass.  666,  14  N.  E.  923,  1  Am.  St 
Rep.  482:  Corbett  7.  Ohambers  (Cal.  Sup.) 
41  Pac.  875. 
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This  Is  not  a  case  where  the  description 
Indicates  a  different  property  from  that  In- 
tended to  be  subjected.  It  is  simply  a  case 
where  part  of  the  property  sought  to  be 
subjected  is  not  Included  in  the  description, 
and  where  the  value  of  the  part  in  fact  In- 
cluded is  largely  greater  than  the  claim.  In 
20  Am.  &  Eng.  Ency.  of  Law,  p.  422,  the  rule 
Is  thus  stated:  "The  lien  is  not  invalidated 
merely  because  It  describes  more  land  than 
the  Hen  can  lawfully  cover.  Nor  Is  It  defeat- 
ed by  a  failure  of  the  description  to  cover 
as  much  property  as  it  might  have  covered. 
Failure  to  describe  properly  a  portion  of 
the  premises  or  improvements  upon  which 
the  Hen  Is  claimed  will  not  invalidate  the  lien 
as  to  the  portion  correctly  described."  We 
therefore  conclude  that  the  chancellor  prop- 
erly sustained  the  lien. 

The  fact  that  Johnson  had  accepted  a  note 
from  Barnes  did  not  affect  his  rights.  Mivelaz 
T.  Genovely,  80  8.  W.  100,  28  Ky.  Law  Rep.  203. 
The  circuit  court  properly  sustained  the  de- 
murrer to  the  paragraph  of  the  answer  plead- 
ing an  estoppel,  for  the  reason  that  it  was  not 
averred  that  any  representation  was  made  to 
Mrs.  Mivelaz,  or  that  she  was  induced  by  any 
representation  to  follow  the  course  that  she 
did.  On  the  whole  evidence  we  do  not  see 
that  the  chancellor  made  any  error  in  refus- 
ing to  allow  the  credits  claimed. 

Judgment  aflBrmed. 


PULASKI   COUl^Y  V.   CITY  OF 
SOMERSET. 

(Ooupt  of  Appeals  of  Kentucky.    Jan.  11,  1907.) 

1.  Health  —  Citt  and  County  Boards  — 
Joint  Expbnses— Treatment  of  Disease. 

Where  the  board  of  health  of  a  city  of  the 
fourth  class  combined  with  that  of  the  county 
for  the  treatment  of  persons  within  the  county 
afflicted  with  smallpox,  they  were  both  re- 
sponsible for  the  expense,  the  city  for  that  in- 
curred in  treating  those  so  afflicted  within  the 
city  limits,  and  the  county  for  that  incurred 
in  treating  those  so  afflicted  without  the  city. 

2.  Same. 

Where  a  county,  which  combined  with  a 
city  of  the  fourth  class  for  the  treatment  of 
persons  afflicted  with  smallpox,  after  an  ex- 
amination by  the  county  fiscal  board  of  each 
item  of  expense  submitted  by  the  city,  paid  the 
city  one-half  of  the  amount  found  by  such 
board  to  have  been  necessarily  expended,  the 
county  could  not  recover  back  such  money  paid 
without  showing  that  the  amount  paid  was  a 
greater  sum  than  it  would  have  cost  the  county 
to  have  treated  the  cases  within  the  county  and 
without  tibe  city,  and  the  city  could  not  re- 
cover any  balance  claimed  to  be  due,  in  the 
absence  of  a  showing  that  the  amount  received 
from  the  county  was  less  than  one-half  of  the 
actual  and  reasonable  czi>ense  incurred. 

Appeal  from  Circuit  Court,  Pulaski  County. 

"Not  to  be  ofHclally  reported." 

Petition  by  Pulaski  county  against  the  city 
of  Somerset  for  the  recovery  of  certain  money 
paid  the  city  by  mistake.  From  a  judgment, 
dismissing  plaintiff's  petition  and  defend- 
ant's counterclaim,  both  parties  appeal.  Af- 
firmed on  both  appeal  and  cross-appeal. 


T.  Z.  Morrow,  for  appellant  O.  H.  Wad- 
dle &  Sou,  for  appellee. 

NUNN,  J.  In  the  year  1900  an  epidemic 
of  smallpox  existed  in  the  county  of  Pul- 
aski, within  and  without  the  city  of  Somer- 
set, which  was  a  city  of  the  fourth  class. 
Both  the  county  and  city  had  a  board  of 
health  appointed  as  required  by  statute.  The 
fiscal  court  of  the  county,  under  direction 
of  the  county  l>oard  of  health,  iiad  erected  a 
pesthouse  outside  of  the  city  limits,  in  whidi 
It  Intended  to  treat  and  care  for  those  af- 
flicted with  the  disease.  The  state  beard  of 
health,  by  Its  chairman,  condemned  this  house 
as  unfit  for  such  purpose.  There  arose  a 
conflict  of  opinion  between  those  residing  in 
the  city  and  those  living  without  as  to  wheth- 
er the  county  or  city  should  bear  the  expense 
of  treating  and  guarding  the  persons  afflicted. 
Some  time  during  that  year  there  was  a  meet- 
ing of  the  members  of  the  fiscal  court  of  the 
county  and  the  members  of  the  city  council, 
together  with  the  members  of  both  boards  of 
health.  At  the  meeting  It  seems  that  there 
was  an  agreement  between  all  parties  tliat 
the  county  and  city,  through  their  proper 
boards,  should  jointly  provide  means  and 
care  for  all  persons  afflicted  with  contagious 
diseases,  and  to  provide  guards  so  as  to  pre- 
vent the  spread  of  the  disease ;  and  the  coun- 
ty court  passed  a  resolution,  whldi  was  spread 
upon  the  order  book  of  the  county,  in  which 
it  was  provided  that  they  would  make  an  ap- 
propriation to  cover  or  pay  for  one-half  of 
the  reasonable,  necessary,  and  legal  expense 
In  securing  pesthouses  or  hospitals,  furnishing 
the  same  with  necessary  furniture,  beds  and 
l)eddlng,  fuel  and  lights,  food  and  clothing, 
and  medical  attention  for  such  of  the  Inmates 
as  were  destitute,  and  guards  for  same. 

By  the  combined  efforts  of  the  boards  of 
health,  aided  by  the  fiscal  court,  and  the  city 
couucll,  the  epidemic  referred  to  was  stamped 
out  of  both  the  city  and  county;  and  in  the 
month  of  March,  1001,  the  flscal  court  of 
Pulaski  coupty  made  an  order  allowing  the 
city  of  Somerset  $949.50,  which  was  stated  In 
the  order  to  be  one-half  of  the  reasonable, 
legal,  and  necessary  expense  Incurred  by  rea- 
son of  the  existence  o<  smallpox  In  the  city 
and  coonty,  and  this  sum  was  paid  to  the 
city  under  this  order.  Some  time  after  this, 
it  appears  that  the  city  concluded  that  the 
county  was  responsible  for  the  whole  of  the 
expense  so  Incurred,  and  Instituted  an  action 
against  the  county  for  the  whole  of  the  claim, 
which  it  claimed  to  be  $8,300,  crediting  it 
with  the  $949.50,  which  it  had  received  under 
the  order  referred  to,  and  asked  judgment 
for  the  balance  of  the  claim.  It  appears 
that  this  action  was  dismissed,  but  for  what 
reason  is  not  shown  In  this  record.  After 
that  It  appears  that  the  county  concluded  that 
the  city  was  responsible  for  the  whole  of  the 
expense  so  Incurred,  and  flled  the  petition 
In  this  case;  setting  forth,  In  substance,  the 
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facts  as  related  and  claiming  that  the  city 
was  respon&lble  for  the  whole  expense;  and 
that  It  had  paid  to  the  dty  the  $849.60  by 
mistake,  and  sought  to  recover  it.  The  city 
answered  and  claimed  that  the  county  was 
responsible  for  the  whole  and,  If  not  re- 
sponsible for  tiie  whole,  It  was  resiMnslble 
for  at  least  one-half  of  the  $3,300,  nnder  the 
agreement  above  recited ;  and  that  the  county 
still  owed  It  $700.50,  Its  one-half  of  the  ex- 
pense Incurred,  and  asked  a  Judgment  over 
against  the  county  for  that  sum.  The  county 
controverted  this.  Upon  the  trial  of  the  case 
In  the  lower  court,  and  after  the  am)eliant 
introduced  Its  evidence,  the  court,  on  motion 
of  the  appellee,  dismissed  the  petition,  and 
also  appellee's  counterclaim,  and  both  parties 
have  appealed. 

Under  the  statute  with  reference  to  the 
question  Involved,  as  construed  by  this  court 
in  the  case  of  Blair  v.  City,  67  8.  W.  16,  23 
Ky.  Law  Rep.  2253,  and  the  case  of  Bell 
County  V.  Blair,  BO  S.  W.  1104,  21  Ky.  Law 
Rep.  121,  there  Is  no  doubt  that  both  the  city 
and  county  are  responsible  for  the  expense; 
the  city  for  that  Incurred  In  treating  those 
so  afflicted  within  the  city  limits;  and  the 
county  for  that  In  treating  those  so  afflicted 
without  the  city.  The  proof  In  the  case  shows 
that  there  were  cases  of  smallpox  both  with- 
in and  without  the  city,  possibly  more  cases 
within  the  city  than  without.  There  Is  no  al- 
legation in  the  plaintiff's  petition,  nor  any 
proof  showing  that  the  $948.60,  paid  by  the 
comity,  was  any  greater  sum  than  It  would 
have  cost  the  county  to  have  treated  the  cases 
within  the  county  and  without  the  city;  but 
the  evidence  tends  to  show  that  there  was 
a  saving  of  expenses  to  both  the  county  and 
city  by  the  Joint  efTorts  of  both  in  the  sup- 
pression of  the  disease. 

The  appellee,  under  its  proof,  did  not  make 
out  a  case  against  the  city,  and  the  court 
properly  dismissed  Its  petition.  The  city  com- 
plains t>ecause  the  court  refused  to  allow  it 
a  Judgment  against  the  appellant  for  $700; 
even  conceding  that  the  county  was  respon- 
sible, under  its  agreement,  for  one-half  of 
all  the  expense  Incurred  in  stamping  out 
the  disease,  the  appellee  did  not  show,  by 
proof,  that  the  $949.50,  paid  by  the  county, 
was  less  than  one-half  of  the  actual  and  Rea- 
sonable expense  Incurred.  The  county  did 
not  agree  to  pay  one-half  of  any  claim  that 
the  city  might  present  The  proof  shows  that 
the  claim  presented  by  the  city  to  the  fiscal 
court  only  amounted  to  about  $2,400;  and 
a  member  of  the  fiscal  court  testified  that 
the  county  had  paid  some  of  the  expense 
incurred  outside  of  the  city;  and  that  many 
items  of  the  claim,  as  presented,  were  un- 
just and  unreasonable ;  and  that  the  fiscal 
court  examined  each  item  of  the  claim  pre- 
sented, and  the  court  allowed  one-half  of  the 
reasonable  and  necessary  expense.  There 
was  no  contradiction  of  this  proof   intro- 


duced ;  and  therefore  the  court  properly  dis- 
missed the  counterclaim  of  appellee. 

For  these  reasons  the  Judgment  of  the  low- 
er court  Is  affirmed  on  both  the  appeal  and 
cross-appeaL 


OEISI^ER  V.  GEISLER. 
(Court  of  Appeals  of  Kentucky.     Jan.  15,  1907.) 

Divobcb—Alimont— Finality  op  Judgmxnt— 

actiow  on  judokxni. 

A  decree  awarding  to  a  wife  certain  weekly 
allowances  as  "alimony  pendente  lite  until  final 
order"  was  not  a  final  judgment,  on  which  an 
action  could  be  maintained. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §  744.] 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty. 

"To  be  ofllclally  reported." 

Action  by  Emma  Geisler  against  Jobn  S. 
Oeisler  to  recover  a  certain  sum  averre.1  to 
be  due  imder  a  decree  for  alimony.  From  a 
Judgment  sustaining  demurrer  to  petition, 
plalntift  appeals.    Affirmed. 

Fred  B.  Bassman,  for  appellant  M.  R. 
Lockhart  for  appellee. 

HOBSON,  J.  The  common  pleas  court  of 
Hamilton  County,  Ohio,  on  Octolier  12,  1891, 
In  the  action  of  Emma  Gelslcr  v.  John  S. 
Oeisler,  entered  the  following  decree  for 
alimony  pendente  lite:  "This  cause  came  on 
to  be  heard  this  day  upon  the  motion  of  the 
plaintiff  for  an  allowance  of  alimony  pen- 
dente lite  and  the  evidence,  and  thereupon 
the  court,  with  the  consent  of  the  defendant, 
find  that  said  motion  is  well  taken  and  do 
grant  the  same.  It  is  therefore  ordered, 
adjudged,  and  decreed  by  the  court  that  the 
said  defendant  pay  to  said  plaintiff  as  such 
alimony  pendente  lite,  and  until  further  order 
of  this  court,  the  sum  of  ten  ($10.00)  dollars 
per  week,  the  first  payment  of  said  sum  to 
be  made  on  the  16th  day  of  Noveml)er,  A.  D. 
1891;  further,  that  plaintiff  shall  also  have, 
possess,  and  enjoy  as  and  for  such  alimony 
the  following  personal  property,  with  the 
right  to  use  the  same  at  her  pleasure,  to  wit; 
All  her  wearing  apparel,  all  the  household 
and  kitchen  furniture  of  every  description, 
now  In  the  possession  of  plaintiff,  situated  on 
the  premises  known  as  "No.  275  Breman 
Street,'  in  tlie  city  of  Cincinnati,  Hamilton 
county,  Ohio.  And  the  court,  coming  now  to 
consider  the  motion  of  defendant  for  a  dis- 
solution of  the  injunction  heretofore  Issued 
herein,  find  the  same  not  well  taken  and 
do  overrule  the  same.  It  Is,  however,  by  the 
court  ordered,  adjudged,  and  decreed  that  de- 
fendant may  possess  and  use  the  office  furni- 
ture and  books  which  he  has  heretofore  used 
In  the  practice  of  his  profession  as  an  attor- 
ney at  law,  also  his  books  of  a  miscellaneous 
character,  but  that  he  shall  not  sell.  Incum- 
ber, or  otherwise  dispose  of,  or  any  p:)rt 
thereof,  nor  remove  the  same,  or  any  part 
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thereof,  out  of  the  jurisdiction  of  this  court 
until  further  order  of  tbiB  court" 

On  January  23,  1906,  Emma  Gelsler  filed 
her  petition  in  the  Campbell  circuit  court 
against  John  S.  Oeisler,  in  which  she  averred 
that  no  part  of  the  money  allowed  her  by  the 
above  decree  bad  been  paid,  and  that  there 
was  now  due  her  thereon  the  sum  of  |7,860. 
She  also  averred  that  the  defMidant  owned 
certain  property  in  Newport,  which  she  pray- 
ed the  court  to  subject  to  her  claim.  The 
eircult  court  sustained  a  general  demurrer 
to  her  petition,  and,  she  declining  to  plead 
further,  dlamissed  the  action.  From  this 
Judgment  she  appeals. 

The  only  question  to  be  determined  on  the 
appeal  is  whether  the  decree  above  quoted  la 
«  final  Judgment,  on  which  an  action  may  be 
maintained  in  this  state.  In  the  case  of 
Franck  v.  Franck,  107  Ky.  862,  64  S.  W.  196, 
it  was  held  that,  where  an  allowance  is  to 
be  paid  in  installments  until  changed  by  the 
further  order  of  the  court,  the  power  of  the 
■court  over  the  subject-matter  of  alimony  Is 
not  exhausted  by  the  entry  of  the  order, 
but  Is  continuing,  for  the  purpose  at  any 
time  of  making  such  alterations  as  the  clian- 
cellor  may  deem  proper.  The  rule  in  Exig- 
land  Is  not  to  compel  payment  beyond  a  year 
In  cases  of  this  sort,  unless  some  explana- 
tion of  the  delay  appears.  The  case  of 
Franck  v.  Franck  was  followed  in  Parsons 
V.  Parsons,  80  8.  W.  1187,  26  Ky.  Law  Hep. 
256.  and  Gerreln  v.  Mlchie,  91  S.  W.  262, 
28  Ky.  Law  Rep.  1193.  The  case  at  bar  Is 
not  even  the  case  of  a  final  allowance  of 
alimony.  It  is  simply  an  order  pendente 
lite.  When  the  court  that  rendered  It  came 
to  render  his  final  Judgment  In  the  case,  be 
had  authority  to  disregard  it  oitirely,  and  to 
make  such  J>udgment  on  the  question  of  ali- 
mony as  the  proof  on  the  whole  action  justi- 
fied. It  Is  not  shown  what  Judgment  the 
court  finally  rendered  In  the  action.  It  Is 
not  uncommon  In  such  cases  for  the  court  In 
rendering  the  final  Judgment  to  take  into 
consideration  what  has  been  paid  under  the 
pendente  lite  allowance,  and  to  give  a  judg^ 
ment  for  such  balance  as  may  be  deemed 
proper  under  all  the  proof.  The  order  of 
the  Ohio  court  on  its  face  shows  that  it 
was  intended  only  to  make  a  temporary  pro- 
vision until  the  case  could  be  heard  and  the 
rights  of  the  parties  determined. 

Judgment  affirmed. 


UJUISVItiLE  &  N.  R.  CO.  v.  SCOMP  et  al. 

(Court  of  Appeals  of  Kentacky.    Jan.  17,  1907.) 

1.  Eminent    Domain— Compensation— Addi- 
tional Use  of  Pbopebty. 

Where  a  strip  through  a  tract  of  land  is 
condemned  for  railroad  purposes,  the  railroad 
is  not  liable  to  Ute  landowner  for  damages  re- 
sulting from  the  laying  of  the  additional  tracks 
on  the  right  of  way  not  contemplated  when  the 
right  of  way  was  secured,  in  the  absence  of 
negligence  in  the  operation  of  the  road. 

'.^^•,.^itt«-.~^<""  cases  in  point,  see  Cent.  Dig. 
VOL  la  Eminent  Domain,  0  319,  841.] 


2.  Pleading  —  Conclusions  —  Owrkrship 
or  Passwat. 

An  allegation  in  the  petition  that  the  plain- 
tiffs owned  a  passway  across  defendant's  rail- 
way track  is  not  a  mere  conclusion  of  law. 

[Ejd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Pleading,  t  23.] 

3.  Sauk— (Anbwkb— Admissions— Failuse   to 
Deny. 

An  allegation  in  the  petition  that  plaintiffs 
owned  a  passway  over  a  railroad  track,  not  de- 
nied in  toe  answer,  most  be  taken  as  true. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dia 
vol.  30,  Pleading,  i  122a] 

4.  Railroads  —  Opebation  —  Obstbuctiro 
Private  Road. 

A  railroad  is  liable  to  the  owner  of  a  pass- 
way  over  its  track  for  its  obstruction  only 
where  the  obstruction  is  negllgoit  and  not 
where  it  is  required  in  carrying  on  the  bnaineas 
in  the  nsnal  and  necessary  way. 
6.  Same— Measube  of  Damages. 

The  measure  of  recovery  for  the  obstruction 
of  a  passway  over  a  railroad  bv  the  negligent 
operation  of  the  road  is  not  the  decrease  in  the 
value  of  the  property  from  the  obetructiop,  but 
the  decrease  in  Ute  value  of  its  use  wltMn  five 
years  before  the  filing  of  the  action  therefor. 

Appeal  from  Circuit  Court  Boyle  County. 

"To  be  officially  reported." 

Action  by  William  Scomp  and  others 
against  the  Louisville  &  Nashville  Railroad 
Company.  From  a  Judgment  in  favor  of 
plalntlfTs,  defendant  appeals.  Reversed  and 
remanded. 

Charles  R  McDowell,  Benjamin  D.  War- 
field,  Edward  W.  Hines,  and  Chenanlt  Hu- 
guely,  for  appellant  Jna  W.  Rawllngs, 
Robt  Harding,  E.  V.  Puiyear,  and  Jno.  C. 
Vorls,  for  appellees. 

HOBSON,  J.  William  Scomp  owned  a 
tract  of  land  in  Boyle  county  through  which 
the  Knoxvllle  Branch  of  the  Louisville  & 
Nashville  Railroad  was  located  in  the  year 
1866.  Being  unable  to  agree  with  Scomp,  the 
railroad  company  filed  in  the  Boyle  county 
court  a  proceeding  to  condonn  the  right  of 
way  through  his  land  66  feet  wide  containing 
2.64  acres.  Scomp  was  not  satisfied  with 
the  Judgment  in  the  county  court,  and  ap- 
pealed to  the  circuit  court  where  he  ob- 
tained a  Judgment  for  fl26  for  the  land 
taken  and  $1,375  for  the  consequmtial  dam- 
ages, making  in  all  $1,500.  The  railroad 
company  then  took  possession  of  the  rl(^t 
of  way  and  built  the  railroad  upon  It  For 
many  years  after  the  railroad  was  built 
there  was  no  station  near  Scomp's  place. 
The  trains  passed  through  without  stoppbig. 
About  the  year  1899  the  railroad  company, 
the  better  to  carry  on  Its  business,  put  In  a 
number  of  tracks  and  established  a  station 
at  Scomp's  place.  This  was  due  to  these 
facts:  A  heavy  freight  business  was  done 
over  the  road,  and  one  engine  could  pull  from 
this  point  to  Louisville  1%  times  as  mudi 
as  It  could  pull  from  the  Tennessee  line  to 
this  point  So  the  company  made  this  a 
point  for  breaking  up  trains,  and  the  addi- 
tional tracks  referred  to  were  established 
for  that  purpose.    Scomp's  house  and  stable 
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stood  veiy  near  to  tbe  railroad,  and  tbe  pike 
which  he  traveled  was  on  the  opposite  side 
of  the  railroad  from  his  honae.  For  many 
years  he  has  nsed  a  passway  across  the  rail- 
road In  front  of  bis  bonse  over  to  tbe  pike. 
Tbe  establishment  of  tbe  additional  tracks, 
the  ETtopping  of  the  trains,  and  the  makhig 
tip  of  trains  at  this  point  interfered  very 
nmch  with  the  nse  of  the  passway,  and  this 
action  was  filed  In  September,  1903,  to  re- 
oover  damages. 

In  tbe  first  paragraph  of  tbe  petition  It 
was  charged  that  within  five  years  the  de- 
fend-tnt  bad  built  the  additional  tracks  not 
considered  or  contemplated  when  tbe  right 
of  way  was  secured,  and  was  continually 
moving  cars  upon  them  in  close  proximity 
to  tbe  plalntifTs  residence,  thereby  causing 
lond  noises,  throwing  soot,  smoke,  and  cin- 
ders upon  tbe  premises.  Jarring  them,  and 
greatly  damaging  them  as  a  habitation.  For 
this  damages  were  prayed  in  tbe  sum  of 
f5,000.  In  the  second  paragraph  it  was 
averred  that  the  plaintiff  owned  tbe  pass- 
way  referred  to,  that  It  afforded  tbe  means 
of  ingress  and  egress  to  and  from  tbe  prem- 
ises, and  that  since  tbe  additional  tracks 
had  been  built  the  defendant  was  continually 
storing  and  putting  in  and  taking  out  cars 
on  these  tracks  in  front  of  the  house  and 
over  the  passway,  running  and  switching 
cars  across  it  In  great  numbers  continually, 
thereby  obstructing  the  jwssway  and  making 
It  dangerous  to  pass  over  It.  For  this  dam- 
ages were  prayed  In  the  snm  of  $1,000.  The 
court  overmled  the  defendant's  demurrer  to 
each  paragraph  of  the  petition,  but  whm 
the  evidence  came  fo  be  beard  be  ruled  that 
there  could  be  no  recovery  under  tbe  first 
paragraph  and  gave  the  Jury  this  instruction 
as  the  law  of  the  case:  "If  you  believe  from 
the  evidence  that  prior  to  the  Institution  of 
this  action,  August  31,  1908,  and  within 
five  years  prior  thereto,  tbe  defendant  built 
a  side  track  and  a  Y  near  to  and  in  close 
proximity  to  plaintiffs'  residence  and  lands 
for  storing  cars  thereon  and  switching  pur- 
poses, and  in  tbe  operation  of  same  by  de- 
fendant the  passway  of  the  plaintiffs  has 
been  obstructed,  so  as  to  prevent  the  reason- 
able use  of  same  for  purposes  of  Ingrees 
and  egress  to  and  from  their  lands,  and  be- 
cause thereof  the  said  lands  have  been  de- 
preciated In  value,  then  yon  should  find  for 
plaintiffs  such  sum  as  you  believe  from  tbe 
evidence  will  reasonably  compensate  them 
for  6uch  depredation  in  the  value  of  said 
lands,  If  any,  because  of  such  obstruction 
of  said  passway.  not  to  exceed,  however, 
the  sum  of  $1,000;  and  If  you  do  not  so 
believe  you  should  find  for  defendant."  Tbe 
Jury  found  for  the  plaintiffs  in  the  sum  of 
$1,000,  on  which  the  court  entered  Judgment, 
and  the  defend.int  appeals. 

The  court  should  have  sustained  the  de- 
fendant's demurrer  to  the  first  paragraph 
of  the  petition,  and  no  evidence  relating 
to  these  matters  should  have  been  admitted 
98  S.W.-e5 


before  the  Jury.  When  the  defendant  con- 
demned the  right  of  way  and  took  title  to 
the  strip  of  land  condemned  for  the  railway, 
It  acquired  the  right  to  use  It,  not  only  for 
the  one  track  which  It  originally  built,  but 
for  such  additional  tracks  as  from  time  to 
time  It  may  find  it  necessary  to  build  or 
deem  useful  in  its  business.  It  has  the  right 
to  devote  the  entire  strip  to  its  purposes  as 
provided  In  the  Judgment  of  the  court,  and 
all  damages  from  the  use  of  this  strip'  for 
railway  purposes  are  included  in  tbe  original 
assessment.  The  plaintiffs  cannot  now  com- 
plain that  more  tracks  have  been  laid  on  tbe 
land  than  were  contemplated  at  that  time, 
or  that  trains,  instead  of  running  by  as  they 
formerly  did,  are  now  stopped  and  broken 
up.  The  defendant  must  serve  the  public. 
It  has  the  right  to  make  stations  on  its  own 
land  as  the  exigencies  of  the  public  service 
may  require,  and  to  stop  and  break  up  its 
trains  at  any  stations  it  sees  proper.  When 
land  is  condemned  for  railway  pnr^ses,  the 
strip  is  taken,  not  with  reference  alone  to 
the  present  needs  of  the  company,  but  for  all 
needs  which  the  future  may  develop.  The 
plaintiffs  have,  therefore,  no  cause  of  com- 
plaint that  the  defendant  built  the  additional 
tracks  referred  to,  or  broke  up  Its  trains,  or 
stored  Its  cars  on  these  tracks.  There  is  no 
allegation  in  the  petition  that  any  of  the  acts 
of  the  defendant  were  negligently  done  or 
were  unnecessary  in  the  careful  and  proper 
operation  of  tralna  The  defendant  has  the 
right  to  operate  Its  road  on  the  strip;  but 
It  must  do  this  hi  the  usual  and  proper  way, 
and  It  Is  liable  to  the  plalntlfCs  for  any  dam- 
ages they  may  sustain  by  the  negligent  and 
improper  operation  of  the  railway.  But  as 
tbe  record  is  now  presented  there  Is  neither 
allegation  nor  proof  to  sustain  a  recovery 
upon  this  ground.  L.  &  M.  R.  R.  Co.  v.  Orr. 
91  Ky.  Ill,  as  8.  W.  8;  I.  C.  B.  R.  Co.  v. 
Hodge,  56  8.  W.  688,  21  Ky.  Law  Rep.  1479. 
2  Lewis  on  Eminent  Domain,  |  565. 

As  to  the  second  paragraph  of  tbe  petition, 
the  averment  that  the  plaintiffs  owned  the 
passway  is  not  a  statement  of  a  mere  conclu- 
sion of  law.  The  allegation  that  the  plain- 
tiff Is  the  owner  of  certain  property  was 
a  sufficient  allegation  at  common  law,  and  it 
is  good  under  the  Code.  In  tbe  case  of  Clark 
V.  Hart,  98  Ky.  83,  32  S.  W.  216,  it  was  aver- 
red in  the  petition  simply  that  the  plaintiffs 
bad  a  right  to  go  over  the  passway.  The  pe- 
tition there  showed  that  the  plaintiffs  did 
not  own  the  passway,  and  it  did  not  show  any 
facts  giving  them  a  right  to  use  it.  The  al- 
legation here  is  that  the  plaintiffs  own  the 
passway,  and  this  is  sufficient  The  proof 
does  not  show  how  the  plaintiffs  became  en- 
titled to  the  passway.  It  does  not  seem  to 
have  been  referred  to  In  the  condemnation 
proceedings.  The  allegation  in  the  petition 
that  the  plaintiffs  owned  the  passway  is  not 
denied  in  the  answer,  and  therefore  must  be 
taken  as  true  on  the  appeal    From  the  facts 
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shown  It  would  seem  probable  that  the  plain- 
tiffs had  a  road  out  to  the  pike  where  the 
passway  now  is  when  the  railroad  was  built, 
and  that  they  have  continued  to  use  it  since 
that  time.  No  evidence  was  latroduced  on 
the  trial  on  the  subject  of  the  title  to  the 
passway,  as  no  issue  had  been  formed  on  It ; 
and  as  to  what  the  rights  of  the  parties  are 
in  the  matter  we  express  no  opinion,  as  the 
facts  are  not  before  us. 

Ordinarily  a  private  crossing  over  a  rail- 
road is  subject  to  the  use  of  the  railroad  by 
the  trains.  The  persons  using  the  passway 
must  keep  out  of  the  way  of  the  trains,  and 
they  can  only  use  the  passway  when  the 
track  Is  not  occupied  by  the  trains.  The  rail- 
road has  the  right  to  use  its  track  or  tracks 
in  the  ordinary  conduct  of  its  business,  and 
the  persons  claiming  the  passway  cannot  com- 
plain that  the  business  of  the  railroad  com- 
pany is  carried  on  In  the  usual  way  or  as  ne- 
cessity may  require.  The  railroad  company 
may  not  negligently  obstruct  the  passway,  or 
needlessly  do  so;  but  it  may  Increase  its 
trains  as  the  business  may  require,  and  it 
may  lay  additional  tracks,  and  use  these 
tracks  with  Its  trains  as  Its  business  may 
require.  The  instruction  which  the  court 
gave  should  have  omitted  all  reference  to 
the  additional  tracks  laid  by  the  defendant, 
and  should  only  have  allowed  a  recovery  for 
such  olistmction  of  the  passway  as  was  not 
due  to  the  prudent  and  proper  operation  of 
the  railway.  If  the  passway  was  simply 
used  by  the  plaintiffs  by  acquiescence  on  the 
part  of  the  railroad  company,  and  was  not 
held  as  a  legal  right,  then  the  railroad  com- 
pany had  a  right  to  run  its  trains  as  it 
pleased,  and  stop  them  when  it  pleased,  and 
the  plaintiffs  cannot  complain.  But,  if  the 
passway  was  held  as  a  legal  right,  tbea  the 
railroad  company  cannot  obstruct  it  negli- 
gently with  its  trains.  It  could  only  use  the 
passway  with  its  trains  in  the  usiul  course 
of  business,  conducted  with  proper  care.  To 
Illustrate :  If  the  defendant,  in  consideration 
of  the  plaintiffs'  granting  it  elsewhere  a 
strip  of  ground,  had  granted  the  plaintiffs 
this  passway,  it  would  not  be  allowed  to  vio- 
late its  deed,  made  for  a  valuable  considera- 
tion. It  could  not  fence  up  the  passway,  and 
it  cannot  do  by  indirection  what  it  could  not 
do  directly.  But  the  measure  of  damages 
for  this  Is  not  the  decrease  In  the  value  of 
the  property  from  the  ottstruction  of  the  pass- 
way  by  the  building  of  the  side  tracks  and  the 
use  of  them  by  the  cars.  The  proof  shows 
that  the  turnpike  crosses  the  railroad  and 
may  be  reached  on  the  plaintiffs'  own  land  at 
a  distance  of  200  feet  from  the  passway. 
Although  the  railway  may  have  negligently 
obstructed  the  passway  at  different  times  in 
the  past,  it  may  not  negligently  obstruct  It 
in  ttie  future.  The  obstruction  of  the  pass- 
way  by  standing  cars  across  it  is  not  a  con- 
tinuous thing.  The  proof  shows  that  trains 
sometimes  stand   across  the  passway   some 


minutes.  On  one  occasion  a  train  obstructed 
it  for  an  hour,  and  on  another  occasion  for 
half  an  hour.  Still  such  obstructions  may 
not  occur  again,  and  only  damages  for  what 
has  been  done  negligently  can  be  recovered. 
The  measure  of  recovery,  if  the  passway  Is 
held  as  a  legal  right,  is  the  diminution,  if 
any.  In  the  value  of  the  use  of  the  property 
within  five  years  before  the  filing  of  the 
suit,  by  the  obstruction  of  the  passway  from 
trains  standing  upon  it  an  unreasonable  time 
by  reason  of  the  negligent  operation  of  the 
road.  And  In  determining  this  the  Jury 
should  consider  the  practicability  of  another 
outlet  to  the  pike  over  the  plalntlfCs'  own 
land.  See  L.  &  N.  R.  R.  Co.  v.  Carter.  86 
S.  W.  685,  27  Ky.  Law  Rep.  T4a 

The  rule  allowing  a  recovery  of  damages 
where  ingress  and  egress  to  and  from  the 
property  has  been  ol>stmcted  by  a  railway 
built  in  a  street  under  municipal  authority 
has  no  application  where,  as  here,  the  right 
of  way  over  private  property  was  condemned 
and  the  damages  assessed  for  the  land  have 
been  paid.  The  cases  relied  on  for  appel- 
lees are,  therefore,  not  applicable.  In  Bram- 
lette  V.  L.  &  N.  R.  R,  Co.,  68  S.  W.  145,  24 
Ky.  Law  Rep.  181,  Bramlette's  property  had 
not  been  condemned  under  the  power  of  emi- 
nent domain.  The  same  is  true  of  Ll  &  N. 
R.  R.  Co.  V.  Walton,  67  S.  W.  988,  24  Ky.  Law 
Rep.  9.  Where  the  land  has  been  condemned 
and  the  damages  paid,  Ingress  and  egress  t« 
and  from  the  property  are  matters  conclu- 
sively presumed  to  have  l)een  considered  in 
the  assessment  of  the  damages  in  the  con- 
demnation suit. 

There' is  no  allegation  In  the  second  para- 
graph of  the  petition  of  negligence  In  the 
operation  of  the  trains,  and  the  defendant's 
demurrer  to  this  paragraph,  also,  should 
have  been  sustained.  On  the  return  of  the 
case  the  circuit  court  will  allow  the  plain- 
tiffs to  amend  their  petition,  and  will  also 
allow  the  defendant  to  amend  Its  answer. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


JENNINGS  v.  SALMON. 
(Court  of  Appeals  of  Kentucky.    Jan.  15. 1007.) 
Vbnoob  ano  PiTBCRASEa— Bora  Fidk  Pub- 

CHASEB— NOTICB— DBEU  InTENOXD  AS  MOBT- 

OAOB— Title  of  Subsequent  Pubchaser. 
Where  defendant  deeded  land  to  S.,  the 
transaction  being  intended  to  secure  a  debt, 
and  S.,  with  the  consent  of  defendant,  deeded 
the  land  to  F.,  it  being  understood  between 
all  that  F.  was  substituted  for  8.,  as  defend- 
ant's creditor,  and  defendant  paid  F.  all  that 
was  due,  a  conveyance  from  F.  to  plaintiff 
did  not  pass  title  to  the  land,  the  conveyance 
from  deKndant  to  S.  being  treated  as  a  mort- 
gage, and  F.  and  plaintiff  having  had  notice 
of  the  infirmity  of  the  title,  and  defendant  hav- 
ing remained  in  possession  giving  the  land  in 
for  assessment  in  nis  own  name,  and  paying  the 
taxes. 

Appeal  from  Circuit  Court,  Todd  Count}'. 
"Not  to  be  officially  reported." 
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Action  by  W.  H,  Salmon  against  Albert 
Jennings.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

S.  Walton  Forg,  for  appellant  Perkins  ft 
Trimble,  for  appellee. 

HOBSON,  J.  Grace  Bdrington  on  Decon- 
ber  SO,  1897,  in  consideration  of  $20  cash, 
and  $30  dne  September  1,  1898,  conveyed  to 
Albert  Jennings  an  acre  of  land  in  Todd 
county  on  which  Jennings  erected  a  cabin, 
a  stable,  and  a  henhouse,  and  lived  with  bis 
family.  In  March,  1899,  be  bad  not  paid  the 
$30  note  to  Grace  Edrington,  and  she  was 
pressing  for  ber  money.  He  also  owed  at 
that  time  a  small  amount  to  George  Snaden. 
He  then  conveyed  tbe  land  to  Snaden  by 
warranty  deed,  which  recited  a  consideration 
of  $35  cash,  Snadea  paying  Grace  Bdring- 
ton the  $30  due  ber,  and  It  being  agreed  be- 
tween him  and  Jennings  that  Jennings  might 
redeem  the  land  In  12  months.  Jennings 
did  not  redeem  the  land  In  12  months,  but 
kept  promising  to  do  so,  and  Snaden  waited 
upon  Urn.  While  things  were  In  this  con- 
dition, Jennings  got  two  mules  from  W.  A. 
Fort,  and  Fort,  desiring  additional  security 
tor  his  mules,  proposed  to  Snaden  to  take  the 
laud,  and  pay  him  his  money.  Tbe  amount 
dne  Snaden  fr<Mn  Jennings  was  then  $.52. 
Snad«i  declined  to  convey  the  land  to  Fort 
without  Jennings'  consent,  and  saw  Jennings. 
Jennings  agreed  to  It,  saying  that  he  would 
like  for  him  to  do  it,  as  he  and  Fort  were 
"is  cahoot"  Thereupon  Snaden  made  a  deed 
to  Fort  for  tbe  land,  and  Fort  paid  him  the 
$52.  After  this  Fort  took  his  two  mules 
back  from  Jennings,  and,  in  about  a  month 
after.  Jennings  got  them.  On  March  20,  1901. 
Fort  took  from  Jennings  a  note  for  $16  for 
rent  on  the  property  due  May  1st  and  on 
May  Ist  took  another  note  for  rent  for  $28 
due  December  3l8t  After  these  notes  had 
been  taken.  Fort  got  an  order  from  Jennings 
for  $73,  the  proceeds  of  some  tobacco  be  bad 
sold  at  Olarksvllle,  and  got  tbe  money  on 
It.  It  was  agreed  between  them  when  this 
order  waa  given  that  it  squared  them  up. 
After  this  on  March  28,  1902.  Fort  in  con- 
sideration of  $150,  conveyed  the  land  to  W. 
H.  Salmon,  and  Salmon  brought  this  suit 
against  Jennings  for  the  possession  of  it 
Jennings  pleaded  that  all  tbe  transactions 
above  referred  to  were  mortgages,  and  that 
Salmon  bought  with  notice  of  the  facts.  He 
also  pleaded  that  the  deed  which  he  made' 
to  Snaden  was  drawn  as  a  deed  by  mis- 
take, and  was  Intended  as  a  mortgage.  Tbe 
circuit  court  gave  Judgment  in  favor  of  Sal- 
mon, and  Jennings  appeals. 

Jennings  is  an  ignorant  negro.  He  can 
neither  read  nor  write.  He  has  lived  upon 
the  property  all  tbe  time,  giving  it  in  for 
taxation  in  bis  own  name,  and  paying  the 
taxe«.  It  is  perfectly  evident  from  Snnden's 
own  deiK)sition,  taken  on  bebalf  of  Salmon, 
that  the  <leed  executed  by  Jennings  to  him, 
though  in  form  a   deed,   was   in    fact  only 


a  mortgage.  Snaden  claimed  nothing  more 
than  the  $52  that  was  owing  to  him.  Jen- 
nings not  only  remained  In  possession  of  the 
land,  but  controlled  it,  and  Snaden  asserted 
no  claim  against  him  for  the  use  of  it  Sna- 
den did  not  propose  to  buy  the  place  of  Jen- 
nings. Jennings  did  not  propose  to  sell  It 
to  Snaden.  No  price  was  flxed  or  discussed 
in  the  transaction  with  Snaden,  or  in  the 
transaction  with  Fort.  Snaden  simply  want- 
ed security  for  his  money.  The  same  is  true 
of  tbe  transaction  between  Snaden  and  Fort 
Fort  got  from  Snaden  no  better  title  than 
Snaden  had.  The  facts  that  Snaden  told 
Forjt  put  him  on  notice  as  to  the  condition 
of  the  title,  if  he  did  not  know  them  before. 
The  only  title  that  Fort  got.  he  got  from 
Snaden,  and  Snaden  had  nothing  but  a  mort- 
gage. Salmon  lived  within  2.'50  yards  of 
Jennings,  and,  aside  from  tbe  proof  show- 
ing that  he  bad  notice  of  the  infirmity  of  the 
title,  the  fact  that  Jennings  was  living  on  the 
land,  giving  It  in  for  assessment  in  his  own 
name  and  paying  the  taxes,  was  sufficient 
to  put  him  on  inquiry.  On  the  whole  case, 
we  are  satisfied  that  the  deed  to  Snaden  should 
be  treated  as  a  mortgage,  and  we  are  also 
satisfied  that  tbe  $73  paid  by  Jennings  to 
Fort  covered  everything  that  was  due  upon 
the  land. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  for  appellant  as  indicated. 


MOORE  et  al.  v.  MOORB   et  al. 
(Court  of  Appeals  of  Kentucky.   Jan.  10,  1907.) 

1.  Descent  and  Distbibutioh  —  Childbbn 
OF  Pbohibited  Mabbiaoe. 

The  marriage  of  a  negro  and  a  white 
woman  being  void  under  Ky.  St  1903,  SS  2097, 
2098,  neither  the  woman  nor  their  children  can 
inherit  of  him. 

2.  Witnesses  —  Tbansactions  With  Dbob- 

DENT. 

Testimony    of    one    claiming    against    the 

estate    of    deceased    as    to    conversations    and 

transactions  of  witness  with  him  is  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  50,  Witnesses.  {  C64.] 

3.  Appeal  —  Conflicting  Evidence  —  Find- 
ings OF  Chancellob. 

In  case  of  conflicting  evidence,  great  weight 
will  be  accorded  on  appeal  to  tbe  findings  of  the 
chancellor  on  the  facts. 

[E!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  3972.] 

Appeal   from  Circuit  Court   Bell   County. 

Action  by  John  Moore  and  others  against 
Mary  LIford  Moore  and  others.  Judgment 
for  plaintiffs.    Defendants  appeal.    AArmed. 

E.  H.  Ingram,  for  appellants.  J.  h.  Reeder 
and  Cbas.  W.  Logan,  for  appellees. 

BARKER,  J.  Jeff  Moore,  a  negro  man. 
died  intestate,  at  bis  home  in  Bell  county, 
Ky.  Several  years  prior  to  his  death  he 
bad  obtained  patents  from  the  commonwealth 
for  two  tracts  of  land  aggregating  20  acres 
situated   on   Turkey   creek    in    Bell  county, 
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upon  one  of  which  he  resided  at  the  time 
of  hl8  death.  This  litigation  arises  out  of 
a  contest  between  the  appellees,  who  are  the 
children  of  the  decedent  by  his  first  wife, 
a  colored  woman,  and  the  appellants,  Mary 
Liford  Moore,  a  white  woman  who  claims  to 
be  the  wife  of  the  dead  negro,  and  her  four 
half-breed  children  by  him,  three  of  whom 
were  bom  prior  to  her  marriage  to  the  de- 
cedent. The  record  shows  that  some  eight 
or  ten  years  before  his  death,  JefT  Moore 
abandoned  and  was  divorced  from  his  le- 
gitimate wife,  Peggy  Moore,  and  took  up 
with  Mary  Liford  Moore,  a  white  woman,  by 
whom  he  had  three  illegitimate  children ; 
after  which  be  went  through  the  form*  of 
marrying  her,  and  then  there  was  bom  to 
than  a  daughter,  Ninevar  Moore.  While  liv- 
ing with  his  white  wife,  the  decedent  pro- 
cured from  the  commonwealth  patents  for 
the  land  in  controversy.  After  bis  death 
the  appellees,  his  colored  children,  instituted 
this  action  against  the  appellants,  Mary  Li- 
ford Moore  and  her  four  half-breed  children. 
The  petition  states  that  at  the  time  of  his 
death  Jeff  Moore  owned  the  land  in  con- 
troversy; that  the  appellees,  his  colored 
children,  are  his  only  heirs  at  law;  that 
he  died  intestate;  and  that  Mary  Liford 
Moore,  with  her  children,  is  in  possession  of 
the  land  and  unlawfully  withholding  it  from 
the  appellees. 

Mary  Liford  Moore  filed  an  answer  denying 
the  title  of  the  appellees  to  the  land,  and 
their  right  to  its  possession,  and  affirmative- 
ly claiming  that,  under  an  agreement  between 
herself  and  Jeff  Moore,  the  patents  were  to 
be  taken  out  in  her  name,  and  that  she  fur- 
nished the  money  necessary  to  secure  them; 
that  she  was  an  ignorant  woman,  unable 
to  read  or  write,  and  always  believed  the 
patents  were  in  her  name,  and  praying  that 
she  be  adjudged  the  owner  as  agahist  the 
colored  children  of  Jeff  Moore;  that,  if  this 
position  cannot  be  maintained,  she  be  ad- 
Judged  a  lien  upon  the  land  for  the  money 
expended  by  her  In  securing  the  patents, 
and  in  paying  off  a  mortgage  to  one  Reeder, 
and  certain  simis  advanced  by  her  to  pay 
state  taxes.  The  affirmative  allegations  of 
this  answer  were  denied  by  reply,  and  up- 
on motion  of  appellant,  Mary  Liford  Moore, 
the  case  was  transferred  to  the  equity  side 
of  the  docket,  and,  upon  final  hearing,  the 
court  adjudged  the  appellees,  the  colored 
children  of  the  decedent,  to  be  his  heirs  at 
law,  and  entitled  to  the  property  in  question, 
and  held  adversely  to  appellant  on  her  claim 
against  the  land  for  money  advanced  to  pay 
the  mortgage  and  taxes,  etc. 

It  is  conceded  that  the  decedent  was  a  ne- 
gro, and  that  Mary  Liford  Moore  is  a  white 
woman;  therefore,  under  sections  2097  and 
2008,  of  the  Kentucky  Statutes  of  1903.  the 
marriage  between  tbem  was  void,  and  the 
child  thereafter  bom  to  them  is  Illegitimate; 
this  being  true,  neither  the  appellant  nor  her 
child  can  take  any  part  of  the  estate  of  the 


decedent  by  law.  All  of  the  evidence  of 
Mary  Liford  Moore  concerning  oonversationa 
and  transactions  had  by  her  with  the  de- 
cedent is  incompetent,  and  the  trial  court 
correctly  excluded  It  It  may  be  admitted, 
that.  Independently  of  appellant's  evidence, 
there  is  some  testimony  in  the  case  tending 
to  show  that  the  decedent  spoke  of  the  proih 
erty  as  belonging  to  his  "old  woman"  (mean- 
ing appellant) ;  and  there  is  some  tending  to 
Show  that  she,  at  several  times,  advanced 
him  small  sums  of  money;  but  there  is  also 
evidence  In  the  record  contradicting  this, 
and  which  strongly  tends  to  show  that  Jeff 
Moore  regarded  the  property  as  his,  and 
that  he  refused  all  the  money  both  to  secure 
the  patents  and  pay  off-  the  mortgage  he 
made  to  Reeder;  that  while  the  appellant  oc- 
casionally brought  the  money  with  which  pay- 
ments were  made,  she  always  stated  that  it 
was  money  sent  by  Jeff  Moor&  This  court 
always  accords  great  weight  to  the  concln- 
slons  of  the  chancellor  upon  the  facts,  and 
we  are  unable.  In  this  ease,  to  see  any  reason 
for  deviating  from  this  well-established  rule. 
We  think  the  conclusion  he  reached  was 
sound,  and  therefore,  the  Judgment  Is  af- 
firmed. 


OOMMONWBAI/TH  v.  TITSWORTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  11, 1907.) 

RoBBBBT— Taking   by   Puttino   Owneb  im 

Feab. 

One  may  be  guilty  of  robbery,  though  he 
takes  property  not  by  force,  but  by  putting  the 
owner  in  fear. 

[Ed.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  42,  Robbery,  J  7.] 

Appeal  from  Circuit  Court,  Ballard  Coun- 
ty. 

"Not  to  be  officially  reported." 

Aittert  Titsworth  was  acquitted  <ni  a  prose- 
cution for  robbery,  and  the  state  ai^)eal8. 
Brror. 

N.  B.  Hays,  O.  H.  Morris,  and  W.  O.  Hes- 
ter, for  the  State. 

SETTLE,  J.  The  appellee  was  tried  and  ac- 
quitted in  the  Ballard  circuit  court  under  an 
Indictment  charging  him  with  the  crime  of 
robbery.  The  attorney  for  the  commonwealth, 
being  dissatisfied  with  an  instruction  which 
the  trial  court  gave  at  the  instance  of  ap- 
pellee, prosecutes  this  appeal  for  the  pur- 
pose of  obtaining  an  expression  of  c^inlon 
from  this  court  as  to  whether  or  not  the  in- 
struction In  question  should  have  been  given. 

A  brief  statement  of  the  principal  facts 
upon  which  the  indictment  was  found,  and 
the  appellee  tried,  will  be  necessary  to  de- 
termine whether  the  instractlon  should  have 
been  given.  According  to  the  testimony  of 
the  commonwealth.  Dr.  J.  B.  Payne,  while 
driving  In  a  buggy  on  the  highway,  was 
overtaken  by  appellee,  who,  with  pistol  In 
hand,  stopped  his  horse,  and,  striking  him 
on  the  head  with  the  pistol,  compelled  him 
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to  get  down  from  the  buggy,  and  walk  out 
a  lane  to  a  point  76  yards  distant  from  the 
highway,  appellee  following  with  the  pistol 
l^ointed  at  him.  Upon  reaching  the  point 
indicated,  appellee,  with  the  pistol  still 
pointed  at  Payne,  by  cursing  and  threatening 
to  shoot  him,  com{>elled  him  to  give  him 
(appellee)  his  watch  and  pocketbook,  take 
off  his  overcoat,  coat,  and  vest,  and  sit  on 
the  damp  ground.  Appellee,  by  further 
threats  of  violence,  next  compelled  Payne 
to  write  bis  name  to  three  pieces  of  blank 
paper,  which  appellee  retained,  with  the 
wat(4i  and  pocketbook,  In  his  poeaession. 
Then,  commanding  Payne  to  remain  seated 
on  the  ground,  appellee  picked  up  his  over- 
coat, coat,  and  vest,  walked  ba(*  to  the 
highway  to  Payne's  buggy,  into  which  he 
threw  the  latter's  coats  and  vest,  and,  taking 
ttierefrom  a  case  of  surgical  instruments 
belonging  to  Payne,  he  mounted  his  horse 
and  left.  When  appellee  got  out  of  sight. 
Dr.  Payne  made  his  way  to  the  buggy,  put 
on  his  vest  and  coats,  and  drove  to  the  vil- 
lage of  Bandana,  and  at  once  caused  a 
warrant  of  arrest  to  be  issued  for  appellee, 
charging  blm  with  the  crime  of  robbery. 
Payne  was  corrotwrated  In  part  by  a  wit- 
ness who,  in  traveling  the  highway,  saw 
Payne  sitting  on  the  ground  without  his 
coats  and  vest,  and  appellee  standing  near 
him  with  a  pistol  in  his  band.  The  witness 
entered  the  lane,  intending  to  go  to  appel- 
lee and  Payne,  but  the  former  waived  his 
hand  at  him  and  told  him  to  go  back,  which 
he  did.  While  this  witness  was  still  In  view 
of  the  parties,  he  saw  appellee  leave  Dr. 
Payne,  walk  down  to  the  buggy,  throw  in  it 
the  coats  and  vest  of  the  latter,  take  from 
the  buggy  the  case  of  surgical  Instruments, 
then  get  on  his  horse,  and  ride  away.  Yet 
another  witness  later  saw  appellee  with  the 
surgical  case  In  his  possession. 

Appellee,  in  testifying  in  his  own  behalf, 
admitted  that  be  stopped  Payne  on  the  high- 
way, demanded  of  him  a  settlement  of  a 
lawsuit  between  them  of  which  there  had 
recently  been  a  trial,  but  denied  that  he  had 
a  pistol,  or  that  he  struck  Payne.  He  fur- 
ther admitted  that  he  required  Payne  to  get 
out  of  the  buggy,  and  that  they  walked  out 
in  the  lane,  where  Payne  voluntarily  took 
off  his  coats  and  vest,  and  sat  on  the  ground. 
He  also  admitted  that  he  got  Payne's  watch 
and  surgical  case,  but  claimed  that  the  latter 
voluntarily  surrendered  them  to  him,  to  be 
retained  as  security  for  the  costs  of  the 
lawsuit  which  Payne  promised  to  pay  him. 
Appellee  likewise  admitted  that  he  caused 
Payne  to  sign  the  several  pieces  of  paper 
referred  to,  but  claimed  that  they  then  con- 
tained the  written  statements  appearing  oo 
tbem  at  the  time  he  was  testifying  on  his 
trial.  The  papers  in  question  were  read  to 
the  Jury.  They  were  to  the  effect  that  Payne 
had  wronged  appellee  in  suing  him;  that  he 
would  never  sue  another  person;  that  the 
latter  was  not  in  fact  Indebted  to  him;  and 


ttiat  Payne  had  sworn  falsely  on  the  trial 
of  the  case  against  appellee.  As  appellee 
was  acquitted  of  the  crime  charged  in  the 
indictment,  we  refrain  from  commenting 
upon  the  evidence  or  verdict 

Upon  the  conclusion  of  the  evidence  the 
court  gave  two  InstructlcMis;  the  first  fol* 
lowed  and  was  predicated  upon  the  al  lega- 
tions of  the  Indictment,  and  the  second  was  as 
to  the  necessity  of  appellee's  guilt  being  es- 
tablished from  the  evidence  beyond  a  reasmi- 
able  doubt  to  authorise  his  c<HiTlctlon  by  the 
Jury.  These  instructions  are  not  complalnea 
of,  and  we  think  them  substantially  correct. 
The  instruction  given  at  appellee's  instance 
is  in  the  following  language:  "The  coort 
instructs  the  Jury  that,  before  tiiey  can 
convict  the  defendant  in  this  case,  they  most 
believe  from  the  evidence  beyond  a  reason- 
able doubt,  that  the  defendant  took  all,  or 
some,  of  the  property  named  In  the  Indictment 
from  the  witness  Payne  by  force,  and  not 
by  patting  said  Payne  In  fear  alone  of  some 
Immediate  injury  to  his  person."  This  in- 
struction does  not  correctly  state  the  law, 
because,  in  order  to  convict  the  defradant  of 
robbery,  it  required  the  Jury  to  believe  from 
the  evidence  beyond  a  reasonable  doubt 
that  not  only  must  he  have  used  force  in 
taking  from  Payne  the  articles  of  personal 
property,  or  some  of  them,  of  which  the  lat- 
ter was  deprived,  but,  in  addition,  that  Payne 
most  have  been  put  in  fear  by  such  force. 
In  otber  words,  that  both  force  and  a  put- 
ting in  fear  were  necessary  to  constitute  the 
crime.'  This  is  not  the  law.  RobI>ery  may  be 
committed  by  unlawfully,  feloniously,  forci- 
bly, and  without  the  consent  of  another,  tak- 
ing from  his  person  his  property,  though  be 
be  not  put  In  fear  thereby,  or  by  putting 
him  in  fear  without  using  actual  force  or 
violence;  but  In  the  latter  case,  there  must 
be,  upon  the  part  of  the  wrongdoer,  such  an 
attempt  at  intimidation,  threat  of  violence, 
demonstration,  or  offer  of  force,  toward 
the  person  derived  of  his  property,  for  the 
purpose  of  securing  Its  surrender,  as  would 
be  reasonably  calculated  to  put  the  latter 
In  fear,  and  cause  him  to  part  with  his 
property.  In  Blanton  v.  Commonwealth,  58 
S.  W.  422,  22  Ey.  Law  Rep.  515,  it  is  said  in 
respect  of  the  crime  of  robbery:  "The  taking 
must  be  by  violence,  or  by  putting  the  owner 
in  fear,  but  both  of  these  circumstances  need 
not  concur."  Williams  v.  Commonwealth,  60 
S.  W.  24,  20  Ky.  Law  Rep.  1850;  Jones  v. 
Commonwealth,  66  S.  W.  633,  23  Ky.  Law 
Rep.  2081,  67  L.  R.  A.  432;  Davis  v.  Com- 
monwealth, 64  S.  W.  960,  21  Ky.  Law  Rep. 
1296.  The  Instruction  in  question  was  nec- 
essarily misleading  to  the  Jury,  and  preju- 
dicial to  the  commonwealth,  as  the  court  by 
instruction  No.  1,  had  advised  them  that  a 
forcible  taking  alone  by  defendant  of  the 
property  of  Payne  witliout  his  consent,  and 
with  the  felonious  intent  on  tjis  (defendant's) 
part  to  convert  it  to  liis  own  use,  or  per- 
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manently  deprive  the  owner  thereof,  would 
constitute  robbery. 

The  trial  court  erred  In  ^ving  the  In- 
struction set  out  In  the  opinion.  But,  as 
the  only  effect  of  this  decision  will  be  to 
settle  the  law  of  the  case,  the  opinion  Is 
directed  to  be  certified  to  the  lower  court 
for  that  purpose. 


McGABR  T.  TAYLOR'S  ADM'R  et  al. 
(Court  of  Appeals  of  Kentuclcy.    Jan.  16, 1907.) 

BXECUTOBS      AND      AD1C1N1STBAT0B8  —  COLUtC- 
TION  or  ASSETa— LlOAMS  BY  Decbdentv-Evi- 

DENCE — Sufficiency. 

On  the  settlement  of  a  decedent's  estate, 
evidence  examined,  and  held  not  to  show  that 
money  expended  by  decedent  for  the  purchase 
of  property  for  his  son,  the  title  to  which  was 
taken  by  decedent's  wife,  was  a  loan  by  de- 
cedent to  his  wife,  with  a  promise  by  her  to 
repay  the  same. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  Philip  Taylor's  administrator,  to 
settle  his  estate,  against  Mary  J.  McGarr  and 
others.  In  which  defeadant  McGarr  filed  a 
cross-petition.  Prom  a  judgment  dismissing 
the  cross-petition,  defendant  appeals.  Affirm- 
ed. 

Wm.  A.  Byrne  and  Byrne  &  Read,  for  ap- 
pellant Frank  M.  Tracy,  for  appellees. 

SETTLE,  3.  Philip  Taylor,  a  resident  of 
the  city  of  Covington,  died  March  16,  1004, 
Intestate.  He  had  three  children,  Mary  J. 
McGarr,  a  child  of  his  first  wife,  and  Edward 
J.  Taylor  and  Annie  Taylor,  children  of  the 
last  wife.  The  three  children  and  last  wlf€4 
Ann  Taylor,  survived  him,  and  are  yet  liv- 
ing. The  marriage  of  Philip  Taylor  with 
the  last  wife,  the  present  surviving  widow, 
occurred  In  1871.  He  then  owned  a  vacant 
lot  on  Lynn  street,  Covington,  upon  which 
shortly  after  the  last  marriage  he  erected  a 
dwelling  house.  The  last  wife  contributed 
$875  of  her  own  money  to  build  the  house, 
which  was  about  its  cost.  This  house  and 
lot  was  the  only  real  estate  owned  by  the 
intestate  at  his  death.  Shortly  after  the 
death  of  the  Intestate  the  administrator 
brought  suit  to  settle  his  estate.  The 
widow,  children,  and  certain  of  the  Intes- 
tate's creditors  were  made  parties  to  the 
action.  At  the  time  of  the  Intestate's  death 
there  was  a  mortgage  upon  the  real  estate 
in  question  to  secure  the  payment  of  a  ?1,000 
note  held  by  a  building  association  for  a  loan 
made  the  Intestate  about  four  months  before 
his  death.  The  sum  thus  borrowed  by  the 
intestate  was  in  part  used  to  purchase  a 
lot  for  his  son,  Edward  Taylor,  the  deed 
to  which,  however,  was  by  direction  of  the 
father,  and  with  the  son's  consent,  executed 
to  Ann  Taylor,  who  yet  holds  the  title.  The 
appellant,  Mary  McGarr,  filed  an  answer  in 
the  action  to  settle  her  father's  estate,  which 
was  made  a  cross-petition  against  the  ad- 
ministrator, widow,  Annie  Taylor,  and  Kd- 


ward  Taylor.     This  pleading  contains  the 
averment  that  the  |1,000  borrowed  by  the 
Intestate  on  the  mortgage  executed  to  the 
building  assoclatton  was  In  turn  loaned  by 
him  to  bis  wife,  Ann  Taylor,  upon  her  piwn- 
Ise  to  repay  same,  and  asks  that  the  admin- 
istrator be  required  to  collect  of  ber  and 
account  for  the  $1,000.    The  answer  ot  tbe 
administrator  and  Ann  Taylor,  by  appropri- 
ate denials,  put  in  issue  this  claim  of  ap- 
pellant, and  upon  hearing  the  lower  court 
rejected  it,  and  dismissed  the  cross-petition. 
The  evidence  utterly  falls  to  show  a  prom- 
ise by  appellee  Ann  Taylor  to  repay  to  her 
husband  or  his  estate  the  $1,000  in  question. 
Indeed,  it  seems  to  be  conceded  by  counsel 
for  appellant  that  there  is  no  proof  of  an 
express  promise;    but  they   insist  that  tbe 
evidence  is  sufficient  to  establish  by  Impli- 
cation the  alleged  loan'  and  promise  to  re- 
pay it,  for  which  reason  an  action  will  lie 
to  recover  it,  as  for  money  had  and  received. 
On   the  other   hand,   appellees   admit   that 
the  $1,000  borrowed  by  the  decedent  of  the 
building  and  loan  company  was  given  to  Ann 
Taylor,  but  contend  that  it  was  by  direc- 
tion of  the  donor  to  be  applied  to  the  par- 
chase  of  the  real  estate  for  the  son,  and 
that  $700  of  it  was  so  applied,  and  tbe  re- 
mainder used  by  the  widow  in  purchasing 
for  tbe  decedent's  grave  a  suitable  monument 
The  only  evidence  in  the  record  is  furnish- 
ed by  tbe  depositions  of  appellant  Mary  J. 
MeCarr,  and  appellee  Ann  Taylor.   These  two 
witnesses   agree  as  to   the  material   facts. 
From   their   testimony  It   Is   apparent  that 
appellant   was   16  years  of  age  when   her 
father  married  the  last  time;   that  be  then 
owned  a  vacant  lot  upon  which  he  erected 
a  dwelling  house  tbe  year  of  his  marriage, 
and  that  nearly  all  the  cost  of  the  bouse 
was  paid  by  appellee  Ann  Taylor,  who  had 
several  hundred  dollars  at  the  time  of  her 
marriage;    that  appellant   after   remaining 
with  her  father  and  stepmother  until  her 
sixteenth  year,  left  them  to  work  for  herself, 
and  never   returned;    and  that   she  subse- 
quently married,  and  lived  with  her  husband 
until  his  death,  about  12  years  ago.     Tbe 
two  witnesses  further  agreed  that  the  de- 
cedent was  by  reason  of  ill  health  unable  to 
do  any  work  for  10  years  before  his  death; 
that  during  this  time  he  was  supported  and 
well  cared  for  by  his  wife  and  son,  Edward: 
and  that  the  latter  paid  the  taxes  upon  and 
kept  In  repair  the  home  place  for  his  father. 
Appellant  not  only  failed  to  state  that  there 
was  a  loan  made  to  his  wife  by  the  decedent 
of  the  $1,000  borrowed  of  the  building  as- 
sociation, but  she  was  likewise  silent  as  to 
any  iwomlse  on  the  part  of  the  former  or  her 
son  to  repay  It    Indeed,  she  knew  nothing 
of  the  transaction.     So  as  to  that  matter, 
appellee  Ann  Taylor  was  uncontradicted,  and 
according  to  her  testimony,  which  was  ad- 
mitted without  objection,  the  decedent  bor- 
rowed the  $1,000  for  his  son,  to  whom  It  was 
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given  through  the  mother,  who  by  direction 
of  the  decedent  was  to  take  the  title  to  the 
property  for  which  the  money  was  paid. 

The  testimony  as  a  whole  furnishes  ground 
for  the  belief  that  the  money  given  bis  son 
by  the  decedent  was  Intended  to  in  some 
measure  compensate  him  for  the  labor  and 
money  he  expended  for  the  support  of  tlie 
father  during  the  10  years  of  his  ill  health 
and  helplessness,  which  were  the  last  of  his 
life,  and  perhaps  for  the  further  reason  that 
he  expected  him  to  aid  in  the  future  support 
of  his  old  mother  and  unmarried  sister,  Annie 
Taylor.  But,  whether  such  was  his  motive 
or  not,  V  the  fact  remains  that  there  was  a 
gift  and  delivery  of  the  |1,000  to  the  wife 
for  the  purchase  of  the  real  estate,  to  which 
she  was  to  take  the  deed  In  trust  for  the 
son,  and  the  further  fact  that  $300  of  the 
money  was  appropriated  by  the  widow  to  the 
purchase  of  the  monument  for  the  donor's 
grave  did  not  affect  the  validity  of  the  gift, 
as  that  was  a  matter  of  which  Edward  Tay- 
lor alone  had  the  right  to  complain.  There 
Is  no  charge  of  fraud  or  undue  influence  on 
the  port  of  either  the  wife  or  son  in  connec- 
tion with  the  transaction  in  question.  If 
viewed  as  an  investment  for  the  benefit  of 
the  wife,  it  will,  in  the  absence  of  proof 
showing  a  contrary  intention,  be  treated  as 
a  provision  made  for  her  out  of  the  hus- 
band's estate.  Clay  v.  Clay's  Guardian,  72  S. 
W.  810,  24  Ky.  Law  Rep.  2016;  Nelson  v. 
Nelson,  06  S.  W.  704,  29  Ky.  Law  Rep.  885. 
On  the  other  hand.  If  regarded  as  a  gift  to 
the  son,  which  was,  we  think,  the  Intention 
of  the  donor  and  understanding  of  the  par- 
ties. It  was  such  a  use  of  the  money  as  the 
father  had  the  right  to  make.  In  any  event, 
there  is  nothing  In  the  evidence  which  con- 
duces to  show  that  It  was  intended  by  the 
father,  or  expected  by  the  wife  or  son,  that 
the  money  was  to  be  repaid  to  him  or  his 
estate,  and  none  to  prove  a  promise,  express 
«r  Implied,  on  their  part  to  repay  it 

Judgment  affirmed. 


DBLKBR   et  al.   v.   CITY   OF  OWENS- 
BORO et  al. 

(Court  of  Appeals  of  Kentucky.   Jan.  16, 1907.) 

Life  Estates— Improvement  o»  Pbopertt— 

LlABILITT. 

A  life  estate  is  primarily  liable  for  the 
entire  coat  of  reconstructing  a  sidewalk  in  front 
of   the   land. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Life  Estates,  §|  88,  89.] 

Apijeal  from  Circuit  Court,  Daviess  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Small  &  Heudrix  and  another 
against  J.  O.  Delker  and  others,  Jolm  M. 
Simmons  lutervoiing.  From  a  decree  for 
plaintiffs,  defendants  and  intervener  appeal. 
Affirmed. 

Little  ft  Slack,  for  appellants.  J.  D.  At- 
chison and  C.  S.  Walker,  for  appellees. 


NUN'N,  J.  This  appeal  Is  prosecuted  from 
the  decree  of  the  Daviess  circuit  court.  In 
an  action  brought  by  Small  &  Hendrlx  and 
the  city  of  Ow^isboro  against  J.  O.  Delker, 
L.  H.  Reinhardt,  and  L.  P.  Little,  parties  In 
possession,  and  claiming  to  own  certain  in- 
terests in  tiie  property  in  controversy,  and 
Lucy  B.  Slmmions,  Melvln  Simmons,  and 
Robert  H.  ^Simmons.  John  H.  Simmons  be- 
came a  party  to  the  suit  by  his  intervening 
petition. 

The  appellants  and  other  defendants  to  the 
action  derived  title  to  their  Interests  in  the 
property  referred  to  under  and  by  virtue  of 
the  following  clause  In  a  deed  from  T.  S. 
Anderson  and  wife  to  A.  M.  O.  Simmons  and 
others.  The  clause  reads  as  follows,  to  wit: 
"The  parties  of  the  first  part  grant  and 
convey  the  property  above  described  to  the 
party  of  the  second  part  (meaning  A.  M.  C. 
Simmons)  for  his  natural  life.  Should  be 
die  and  bis  wife  Lucy  M.  Simmons  survive 
him,  then  remainder  to  her  for  life.  Upon 
the  death  of  both  A.  M.  C.  Simmons  and 
Lucy  Simmons,  his  wife,  the  title  shall  pass 
to  John  M.  Simmons,  the  only  son  of  the  par- 
ty of  the  second  part,  to  be  held  by  bim  dur- 
ing his  life,  and  should  he  die  and  his  now 
wife,  Lucy  Bell  Simmons,  survive  him,  then 
the  title  shall  immediately  pass  to  ber,  the 
said  Lucy  Bell  Simmons,  and  be  held  by 
her  as  long  as  she  remains  a  widow.  Should 
she  die  or  forfeit  this  condition  by  marry- 
ing again,  then  the  title  to  this  property 
shall  pass  to  the  heirs  of  said  John  M. 
Simmons,  the  same  to  have  and  to  bold  to 
the  aforesaid  persons  in  whom  are  vested 
particular  estates  and  to  the  heirs  of  said 
Jotm  M.  Simmons,  and  to  the  assigns  of  his 
said  heirs  forever  with  covenant  of  general 
warranty."  On  the  1st  of  May,  1806,  A.  M 
O.  Simmons  and  Lucy  M.  Simmons,  his  wife 
mortgaged  their  life  interest  In  this  propert]' 
to  the  appellants  Delker,  Reinhardt,  and  Lit 
tie,  to  secure  a  debt  which  they  had  paid 
for  Simmons  and  wife.  On  April  of  tbu 
same  year  John  M.  Sinunons  and  Lucy,  his 
wife,  executed  a  mortgage  to  the  appellants 
on  their  Interest  In  the  property  to  secure 
a  debt  due  appellants;  the  two  debts,  with 
Interest,  amounting  to  something  over  $2,000. 
A.  M.  O.  Simmons  died  In  December,  1896. 
On  August  16,  1901,  the  appellants  Instituted 
an  action  to  foreclose  their  mortgages,  and 
procured  a  Judgment  and  an  order  of  sale 
of  the  Interests  of  Lucy  M.  Simmons  and 
John  M.  Simmons.  The  property  was  sold 
June  1,  1903,  and  purchased  by  appellants; 
the  report  of  sale  was  confirmed  In  July,  1004, 
and  conveyance  made  to  the  purchasers,  who 
took  possession  of  the  property  about  the 
time,  or  Just  before  Lucy  M.  Simmons'  death, 
in  the  fall  of  1904.  This  action  was  Institut- 
ed by  the  appellees.  Small  &  Hendrlx  and  the 
city  of  Owensboro.  The  city  to  recover  a  tax 
bin  of  $56,  with  interest,  assessed  upon  the 
property  referred  to,  for  the  year  1908;  and 
Small  &  Hendrlx  for  $81,  for  tlie  construc- 
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tlon  of  a  concrete  pavement,  or  sidewalk.  In 
front  of  this  pnqjerty  on  Frederlea  street  In 
the  city  of  Owenabora  The  validity  of  these 
claims  was  not  contested  by  any  of  the  de- 
fendants to  the  action. 

John  If.  Simmons,  by  hla  intervening  peti- 
tion, raised  the  question  as  to  the  effect  of 
the  mortgrage  executed  by  him  to  the  appel- 
lants. This  qnestion  was  not  tried  by  the 
lower  court ;  and  was  expressly  'reserved  in 
the  Judgment  for  future  litigation.  The  court 
adjudged  that  the  appellees  had  a  Hen  ui>on 
the  property  for  the  payment  of  their  claims 
and  enforced  It,  and  directed  a  sale  of  the 
lUe  estate  of  J.  M.  Simmons,  claimed  by  him 
and  John  O.  Delker,  L.  H.  Relnbardt,  and  L. 
P.  Little;  and  if  it  should  not  bring  a  sum 
sufficient  to  satisfy  the  debts,  then  directed 
the  sale  of  the  life  estate  of  Lucy  B.  Sim- 
mons, the  wife  of  John  M.  Simmons. 

The  appellants  complain  of  this  Judgment 
and  say  that  the  court  erred  in  directing 
the  life  estate,  owned  by  them,  to  be  sold 
for  the  purpose  of  satisfying  the  claim  for 
Improvements  and  the  tax  bill ;  they  contend 
that  the  whole  estate,  or  a  sufficient  amount 
thereof,  should  be  sold  to  satisfy  the  same. 
It  appears  the  Improvement  of  the  property 
was  the  reconstruction  of  a  pavement,  or 
sidewalk.  In  the  case  of  Hackworth  v.  Louis- 
ville Artificial  Stone  Company,  106  Ky.  23S, 
60  S.  W.  34,  the  court  said:  "Another  alleged 
error  relied  on  is  that  the  Judgment  for  the 
whole  of  the  cost  of  the  improvement  Is 
against  the  interest  of  the  life  tenant  De- 
fendant as  tenant  by  cnrtesy,  has  possession, 
and  is  in  the  enjoyment  of  all  the  rents  and 
profits  accruing  from  the  buildings  on  these 
lots,  and,  while  the  rule  Is  well  settled  that 
the  burden  for  paying  for  the  improvements 
of  a  street  by  original  construction,  which 
adds  permanently  to  the  value  of  abutting 
lots,  must  be  ai^rartloned  between  the  es- 
tate of  the  life  tenant  and  the  remainder- 
man, we  are  of  the  opinion  that  the  work 
sued  for  In  this  action  Is  not  the  cliaracter 
of  woiic  to  which  this  principle  applies.  The 
old  pavement  had  been  worn  ont  by  long  use, 
and  defendant  was  required  to  pay  only  for 
putting  down  a  new  one.  The  improvement 
was  more  in  the  nature  of  a  repair,  like  put- 
ting on  a  roof,  or  doing  an  act  which  is 
necessary  to  preserve  the  property,  and  pre- 
vent Its  decay.  A  good  pavement  in  front  of 
a  business  house  Is  as  essential  to  its  use 
and  enjoyment  as  that  the  building  should  be 
kept  painted  and  nnder  roof.  The  cost  of 
the  repair  seems  to  be  reasonable,  and  we 
are  of  the  opinion  that  It  should  be  paid  for 
by  the  life  tenant."  The  case  of  Feuley,  etc., 
V.  City  of  Louisville,  84  S.  W.  682,  27  Ky. 
Law  Rep.  204.  settles,  adversely  to  the  appel- 
lants, the  question  of  llablUly  of  their  In- 
terest In  the  property,  being  subject  primarily 
to  the  payment  of  taxes. 

For  these  reasons  the  Judgment  of  the  low- 
er court  is  affirmed. 


PIKB  OOUNTT  V.  SOWARDS. 
(Court  of  Appeals  of  Kentucky.   Jan.  11, 1907.) 

COURTIBS  —  OjFtOKBS  —  LlABIUTIXS  —  STT- 

TLEVENT. 

Where  a  commissioner  was  appointed  br 
the  fiscal  court  to  make  a  settlement  wita 
the  county  attorney,  and  report  the  lesnlt  and 
the  commissioner,  after  making  the  settlement, 
instead  of  reporting  to  the  court  prepared  and 
recorded  a  paper  having  the  appearance  of  a 
report  of  settlement  and  an  order  of  the 
court  approving  and  confirming  It  as  the  re- 
port of  settlement  the  report  was  not  prima 
lacie  evidence  of  the  trutii  of  the  statements 
It  contained. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Counties,  I  131.] 

Appeal  from  Circuit  Court  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  Pike  county  against  James 
Sowards.  From  a  Judgment  in  favor  of  de- 
fendant plaintiff  appeals.  Reversed  and  re- 
manded. 

James  M.  Boberson,  for  appellant 

NITNN,  J.  The  appellee,  James  Sowards. 
was  county  attorney  for  Pike  county  for  four 
years,  beginning  the  first  Monday  in  January, 
1888.  He  -was  directed  by  the  fiscal  court  of 
the  county  to  Institute  actions  against  two 
ex-sherlffs  to  recover  from  them  balances 
due  the  county.  J.  M.  York  was  county 
Judge  of  that  county  for  the  same  time  the  ap- 
pellee was  county  attorney,  and  was  directed 
by  the  fiscal  court  to  aid  the  appellee,  James 
Sowards,  In  the  prosecutions  of  the  actions 
mentioned.  These  actions  were  prosecuted 
successfully,  and  a  recovery  was  bad  against 
one  of  the  ex-sberlffs  for  $5,072.78,  and  the 
other  for  $2,823.61.  These  Judgments  were 
collected  by  the  appellee.  A  portion  of  each 
of  them  was  received  in  money.  The  balances 
were  settled  by  the  ex-sherUfs,  turning  over 
to  the  appellee  claims  paid  by  them  against 
the  county,  and  some  bonds  executed  by  the 
county  for  the  erection  of  a  courthouse.  It 
also  appears  that  at  the  April  term,  1901,  of 
the  fiscal  court  the  oSice  of  county  treasurer 
for  that  coun^  was  abolished,  and  appel- 
lee was  appointed  a  special  conmilssioner  to 
settle  with  the  outgoing  treasurer,  and  who 
was  directed  to  pay  over  to  appellee  any  bal- 
ance in  his  hands,  which  he  did  on  August 
23,  1901.  The  sum  of  money  turned  over, 
together  with  courthouse  b<»ds  and  some 
coupons  for  Interest  thereon,  amounted  to 
$2,686.62.  Appellee  also  received  during  that 
year  from  W.  J.  Keel,  the  then  sheriff  of  the 
county,  $601.01,  and  on  S^tember  18,  1899, 
the  Bank  of  Plkeville  paid  to  appellee  taxe^. 
due  Pike  county,  the  sum  of  $528.29.  It  dops 
not  appear  from  the  record  under  what  au- 
thority the  appellee  collected  the  last  two 
sums.  The  several  sums  with  their  Interest 
to  December  14,  1901,  amount  to  $11,417.35. 
There  is  no  controversy  between  the  parties 
as  to  the  correctness  of  this  sum.  The  Issue 
la:  Whether  or  not  the  appellee  has  properly 
accounted  for  and  paid  to  and  for  the  coun- 
ty the  sum  properly  charged  to  him. 
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In  the  year  1901  tbe  flscal  court  made  an 
order  appointing  J.  M.  York  a  special  com- 
missioner to  make  settlement  with  appellee; 
and  on  December  14,  1901,  York  filed  In  the 
county  clerk's  office,  and  caused  the  county 
clerk  to  enter  the  following  writing  upon  the 
order  book  of  the  county  court,  to  wit: 

"Order  of  the  Pike  County  Court.  October 
Term,  Mth  Day  December  14th,  1901.  In 
pursuance  to  an  order  of  the  fiscal  court  ap- 
pointing J.  M.  York  to  make  settlement  with 
James  Sowards,  county  attorney,  a  settle- 
ment was  made  and  had,  showing  the  follow- 
ing, to  wit: 

L.   H.  Lawson,  judgment $6,084  32 

T.    Leslie,    judgment 1,572  62 

W.  A.   Campbell,   treasurer 2,635  62 

W.  J.  Keel.  S.  P.  C. 600  01 

Bank  of  PikeTille,  tax 525  00 

Total    $11,417  85 

Paid  out  for  county 9,696  86 

"For  all  of  which  the  said  Sowarda  has 
produced  proper  and  legal  Touchers,  and  for 
which  amount  be  Is  allowed  a  credit  In  tbe 
settlement;  the  said  vouchers  are  herewith 
returned;  which  leaves  and  shows  a  balance 
in  the  bands  of  said  Sowards,  belonging  to 
Pike  county,  of  $1,720.49,  which  said  settle- 
ment is  approved  and  coufii-med,  which 
amount  he  is  directed  to  bold,  subject  to  the 
orders  of  tbe  fiscal  court" 

On  the  Ist  day  of  January,  1C02,  a  new  set 
of  officials  took  charge  of  the  offices  and 
affairs  of  that  county.  They  were  not  satis- 
fied with  the  showing  made  by  appellee,  and 
directed  this  suit  to  be  filed  against  the  ap- 
pellee and  J.  M.  York,  the  attorney  who  as- 
sisted him  in  the  collection  of  tbe  claims  re- 
ferred to,  to  recover  the  amount  collected  by 
them  and  In  their  hands  belonging  to  the 
county.  The  only  grounds  upon  which  York 
was  sought  to  be  made  liable  were  that  he 
assisted  appellee,  as  an  attorney.  In  the  col- 
lection of  the  sums  stated.  It  was  not  claim- 
ed that  York  had  actually  received  any  part 
of  the  money.  The  court  sustained  a  demur- 
rer to  the  petition  Interposed  by  York,  and  the 
appellant  has  not  appealed  from  tbe  judgment 
dismissing  the  petition  as  to  him.  Tbe  ap- 
pellee, in  his  answer,  denies  any  indebtedness 
to  the  county;  and  relies  for  his  defense  up- 
on the  settlement  made  with  York  as  special 
commissioner.  The  lower  court  sustained  his 
defense,  and  the  appellant  appeals  from  that 
judgment 

It  Is  impossible  from  tbe  record  before  us 
to  determine  with  any  degree  of  accuracy 
the  real  status  of  the  accounts  existing  be- 
tween appellee,  Sowards,  and  the  appellant 
There  is  not  a  receipt  or  voucher  of  any  kind 
presented  by  tbe  appellee  showing  how  he 
disposed  of  the  money,  which,  he  admits, 
came  into  his  hands  belonging  to  tbe  county. 
He  states  In  bis  deposition  that  he  had  the 
vouchers  at  the  time  he  made  tbe  settlement 
with  York;  that  be  turned  them  over  to  him, 
and  be  carried  them  to  the  county  clerk's  of- 
fice, and  he  had  not  seen  them  since.   In  bis 


first  deposition  he  stated  that  he  could  not 
give  the  name  of  a  single  individual  to  whom 
he  paid  any  part  of  the  funds  in  tiis  bands; 
In  bis  second  deposition  he  stated  that  he 
accepted  in  his  settlement  with  the  debtors 
and  former  offidals  of  the  county,  several 
of  the  county's  courthouse  bonds  for  tbe 
sum  of  $500  each,  but  he  does  not  explahi. 
what  he  did  with,  or  what  became  of,  them. 
He  gave  in  his  last  deposition  the  names  of 
several  parties  to  whom  be  paid  the  money 
due  by  the  county.  Two  of  these  parties 
gave  their  deposition,  and  stated  that  they 
bad  no  recollection  of  him  having  paid  them 
any  such  sums.  York  testified  that  he  made 
the  settlement  with  appellee,  and,  at  tbe 
time,  appellee  had  a  statement  on  a  piece  of 
paper  naming  tbe  creditors,  and  Itemizing 
the  amounts  paid  to  each  of  them  for  the 
county,  and  vouchers  showing  the  payment; 
that  he  did  not  examine  It  carefully,  but 
sufficiently  to  satisfy  himself  that  the  state- 
ment was  correct.  He  also  stated  that  be 
was  of  the  impression  that  he  carried  and  de- 
livered this  statement  with  the  vouchers,  to- 
the  county  clerk  at  the  time  he  filed  the  re- 
port copied  above.  The  clerk,  who  was  in- 
office  on  December  14,  1901,  tbe  day  the  al- 
leged report  of  settlement  was  filed,  testified 
that,  on  that  day,  appellee  came  into  tbe  of- 
fice with  York;  and  that  York  handed  him 
the  paper  copied  above,  which  was  not  sign- 
ed by  York;  that  there  was  no  statement  or 
vouchers  or  other  thing  delivered  to  him- 
that  bad  any  connection  with  the  settlement; 
he  also  stated  that  York  directed  him  to  re- 
cord this  settlement  upon  the  order  book  of 
tbe  county  court;  that  be  asked  York  at  the 
time  If  he  was  not  mistaken  In  wanting  it 
placed  upon  the  order  book  at  that  time;  it 
it  was  not  necessary  to  file  the  settlement 
and,  when  court  convened  thereafter,  to  have 
an  order  made  confirming  and  approving  it, 
and  directing  It  to  be  recorded;  that  York 
answered  that  was  not  necessary,  and  for 
him  to  record  it  then,  which  be  did.  The 
clerk  also  testified  tnat  he  called  York's  at- 
tention at  that  time  to  the  fact  that  the  re- 
port stated  that  vouchers  were  therewith  fil- 
ed, and  that  he  had  not  delivered  to  him  the 
vouchers;  that  York  replied  that  he  had 
overlooked  that  fact  that  he  liad  left  the 
vouchers  In  tbe  office  of  appellee  where  he- 
had  made  the  settlement;  and  that  he  would 
get  them  and  band  them  to  him.  The  clerk 
further  testified  that,  on  Saturday  evening, 
before  his  term  of  office  expired,  he  went  t» 
York  and  told  him  that  their  terms  of  office 
were  about  to  end,  and  that  he  had  never 
delivered  to  him  the  vouchers  referred  to, 
and  asked  him  to  do  so.  He  answered  that 
he  had  left  the  vouchers  in  the  office  of  ap- 
pellee; that  they  bad  been  lost  or  misplaced 
and  be  could  not  give  them  to  him.  He 
then  went  to  appellee  and  called  his  attention 
to  the  fact  that  the  vouchers  bad  never  been 
filed;  be  answered  and  stated  that  he  thought 
they  bad  been  returned  with  tbe  report  of 
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Bettlement;  but  If  not,  he  supposed  that 
Tork  had  lost  them.  He  further  stated,  In 
substauce,  that  he  thought  It  best  not  to  flie 
them;  that  If  those  who  came  into  office  aft- 
er he  went  out  got  hold  of  them  might  give 
him  trouble. 

The  action,  on  motion  of  appellee,  was  re- 
ferred to  a  commissioner,  who  took  proof, 
and  reported  the  status  of  the  accounts  be- 
tween the  parties.  He  reported  that  appellee 
was  indebted  to  the  county  in  the  sum  of 
$11,417.35;  that  be  was  entitled  to  credits. 
Itemizing  them.  In  the  sum  of  $6,865.99, 
leaving  a  balance  due  from  him  to  Ptke  coun- 
ty of  $4,551.36.  The  court  sustained  an  ex- 
ception filed  to  this  report  by  appellee.  The 
appellee  has  not  filed  any  brief  In  this  case, 
and  it  is  not  indicated  In  the  Judgment  the 
reason  why  the  court  sustained  appellee's 
defense.  We  suppose  the  court  considered 
the  report  of  settlement  made  with  York 
as  binding  between  the  parties,  or  at  least 
prima  facie  evidence  of  the  fact  that  appel- 
lee bad  paid  out  for  tOe  county  all  money  he 
had  received  for  it  We  are  of  the  opinion 
that  this  was  error. 

The  fiscal  court  appointed  York  as  a  com- 
missioner to  make  settlement  with  appellee, 
and  report  the  result.  He  did  not  do  this. 
He  professed  to  make  a  settlement  with  htm, 
and  prepared  a  paper  and  had  It  placed  up- 
on the  order  book  of  the  county  court,  which, 
in  some  respects,  has  the  appearance  of  a 
report  of  settlement,  and  it  also  appears  as 
an  order  of  court,  approving  and  confirming 
Itself  as  the  report  of  settlement.  There  was 
no  itemized  statement  filed  with  the  report 
showing  the  amounts  paid  out  by  the  appel- 
lee, together  with  the  vouchers,  and  to  whom 
paid.  The  commissioner  did  not  report  his 
acts  to  the  Qscal  court;  the  report  was  not 
filed  so  as  to  give  an  opportunity  for  any 
representative  of  the  county  to  file  excep- 
tions thereto;  but  It  was  filed  containing  an 
order  approving  and  confirming  it  It  ap- 
pears In  the  record  that  appellee's  and  York's 
term  of  office  expired  the  last  day  of  that 
month.  In  view  of  this  fact,  and  the  wording 
of  the  report  or  order  referred  to,  it  is  clear- 
ly Indicated  that  they  desired  to  have  this 
matter  at  an  end  for  fear  the  Incoming  offl- 
cenS  of  the  coiinty,  in  the  language  of  appel- 
lee, as  testified  to  by  the  county  clerk,  might 
give  him  some  trouble  about  the  matter. 
A  settlement,  made  under  these  circum- 
stances, should  not  be  deemed  and  considered 
as  prima  facie  evidence  of  the  truth  of  all 
the  statements  It  contains. 

The  report  in  this  case  Is  Incomplete,  and, 
from  the  proof,  It  Is  Impossible  to  determine 
with  any  degree  of  accuracy  the  true  amount 
owing  by  appellee  to  the  county.  If  anything; 
but  we  are  satisfied  that  It  is  not  as  much  as 
the  commissioner  In  this  case  found  against 
him.  He  ought  to  be  made  to  account  for 
all  he  does  owe  the  county,  and  no  more; 
and,  as  the  case  was  prepared  by  appellee 
upon  the  Idea  that  the  pretended  settlement. 


made  witii  York,  was  binding,  m  beIieT« 
It  would  be  equitable  and  Just  to  reverse 
the  Judgment  of  the  lower  court,  and  remand 
it,  with  directions  for  further  preparation 
and  settlement  of  the  matters  in  dispute,  and 
It  is  so  ordered. 


HUBBARD  et  aL  ▼.  HAYES. 
(Court  of  Appeals  of  Kentucky.   Jan.  11,  1907.) 

1.  Trustb— RiOHTB  or  CaicniTOBS  of  Cestui 
QxTE  Tbust— InoouK  nou  Tbubt  Fund. 

Under  a  will  leaving  property  in  trust  "for 
the  use  of  the  family  of  H.,  including  himself 
during  his  life,  to  be  used  in  the  support  of 
himself  and  family  residing  with  him  and  his 
wife,  so  long  as  the  children  are  under  age, 
and  remain  with  their  family,"  the  property 
so  set  apart  to  go  to  the  children  of  U.,  on 
his  death,  the  income  is  subject  to  the  debts 
of  H.,  his  wife  bein^  dead  and  their  children 
being  of  age  and  livmg  apart  from  him ;  the 
will  giving  the  trustee  no  discretion  under  such 
circumstances  to  withhold  the  income  from  him. 

2.  Save— Reuedies  of  Cbeditobs— Cousts— 
jubibdiotiok. 

The  Circuit  Court  has  jurisdiction  of  an 
action  to  satisfy  out  of  trust  property  a  judg- 
ment against  the  cestui  que  trust  on  a  return 
of  no  property  found;  this  not  being  an  ac- 
tion to  settle  the  trust. 

Appeal  from  Circuit  Court,  Larue  County. 

"Not  to  be  officially  reported." 

Action  by  H.  A.  Hayes,  assignee,  against 
M.  lit.  Hubbard  and  others.  Judgment  for 
plaintiff.    Defendants  appeal.    Affirmed. 

John  S.  Kelley,  for  appellants.  Williams 
&  Handley,  for  appellee. 

HOBSON,  J.  At  the  March  term,  1904,  W. 
M.  Bowles,  as  assignee  of  H.  A.  Hayes,  re- 
covered a  Judgment  In  the  Lame  circuit  court 
against  M.  M.  Hubbard  for  $236,  with  Inter- 
est and  costs.  Execution  was  Issued  on  the 
Judgment,  and  returned  "No  property  found." 
He  thereupon  brought  this  suit  in  the  Larue 
circuit  court  to  enforce  satisfaction  of  his 
Judgment,  under  section  439  of  the  Code  of 
Civil  Practice,  seeking  to  subject  thereto  the 
Interest  of  Hubbard  in  a  tract  of  land  lying 
In  Larue  county ;  the  legal  title  of  which  was 
held  by  M.  R.  Hubbard  a"s  trustee  under  the 
following  provisions  of  the  will  of  John  S. 
Hubbard:  "I  direct  that  my  estate  shall  be 
divided  Into  two  equal  parts  whenever  my 
said  executor  shall  deem  It  proper  to  do  so. 
The  one  equal  half  to  be  held  by  my  said 
executor  for  the  use  of  the  family  of  my  son, 
Mordecal  Miller  Hubbard,  Including  himself 
during  his  life,  to  be  used  for  the  support  of 
himself  and  family  residing  with  him  and  his 
wife,  so  long  as  the  children  are  under  age, 
and  remain  with  their  parents,  but,  at  the 
death  of  my  said  son  the  share  of  my  estate 
set  apart  for  the  use  of  his  family  is  to  pass 
and  go  to  his  children  or  descendants,  the 
descendants  of  any  child  to  take  the  share 
its  parent  would  have  taken  If  alive  at  the 
time.  The  income  from  this  portion  of  my 
estate  may  be  by  my  executor  paid  to  my 
sou,  if  in  the  Judgment  of  my  said  executor, 
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said  son  Is  leading  a  sober  and  temperate 
life,  but  if  not,  then  the  same  is  from  time 
to  time  to  be  paid  over  to  the  wife  of  said 
son,  and  lier  receipt  sliaii  be  an  acquittance 
to  said  executor  for  the  same.  Oniy  tiie 
rents,  profits,  and  issues  are  to  be  paid  over 
by  said  executor." 

At  the  time  the  suit  was  brought,  the  wife 
of  M.  M.  Hubbard  was  dead.  Two  children 
were  bom  to  blm  and  his  wife.  One  of  them 
had  died,  and  the  other  was  married  and  iiv- 
ing  with  her  husband.  It  In  insisted  for  ap- 
pellant that  M.  M.  Hubbard  did  not  take 
any  interest  in  the  property  under  the  will 
which  may  be  subjected  to  his  debts.  Trust 
estates  of  every  Icind  are  subject  to  the  debts 
of  the  cestui  que  trust,  unless  the  will  or  oth- 
er Instrument  creating  the  trust  gives  the 
trustee  a  discretionary  power  to  withhold  all 
benefit  from  him.  Where  the  cestui  que 
trust  has  any  substantial  right  In  the  prop- 
erty that  a  chancellor  can  enfovce  it  may 
be  made  liable  for  bis  debts.  Bland  t.  Bland, 
80  Ky.  400,  14  S.  W.  423,  9  L.  R.  A.  S99,  29 
Am.  St  Rep.  390;  Bull  t.  National  Bank,  90 
Ky.  454,  14  S.  W.  426,  12  L.  R.  A.  87.  Al- 
though a  discretion  may  be  given  to  the  trus- 
tee In  the  management  of  the  estate,  and  as 
to  the  amount  of  profits  therefrom  to  be  paid 
the  cestui  que  trust,  this  discretion  is  to 
be  exercised  reasonably  for  the  benefit  of  the 
cestui  que  trust,  or  his  creditors,  and  Is 
always  subject  to  the  control  of  a  court  of 
equity.  Marshall's  Trustee  v.  Rash,  87  Ky. 
118,  7  S.  W.  879, 12  Am.  St.  Rep.  467 ;  Samuel 
&  Johnson  v.  Bills,  12  B.  Mon.  482.  The  cases 
of  Davidson's  Ex'r  v.  Kemper,  79  Ky.  11, 
Woolley  V.  Preston,  82  Ky.  424,  Gamer  v. 
Wills,  92  Ky.  386,  17  S.  W.  1023,  and  Rudd 
V.  Hagan,  86  Ky.  162,  5  S.  W.  416,  in  no  man- 
ner conflict  with  the  cases  cited.  In  the  will 
quoted  ooe-half  of  the  property  is  to  be  held 
for  the  use  of  the  family  of  M.  H.  Hubbard, 
including  himself  during  his  life,  to  be  used 
iu  the  support  of  himself  and  family  residing 
with  him  and  his  wife  so  long  as  the  chil- 
dren are  under  age  and  remain  with  their 
parents.  The  Income  from  this  portion  of  the 
estate  may  be  paid  by  the  trustee  to  M.  M. 
Hubbard  if,  in  the  Judgment  of  the  executor, 
the  son  is  lending  a  sober  and  temperate  life, 
but  if  not,  it  Is  from  time  to  time  to  be  paid 
over  to  his  wife.  The  clear  purpose  of  the 
testator  Is  to  provide  for  his  son  and  his  son's 
family.  To  guard  against  the  son's  intemper- 
ance, the  income  Is  to  be  paid  to  the  wife,  if 
he  is  not  leading  a  sober  and  temperate  life, 
and  the  income  Is  to  be  for  the  benefit  of  the 
children,  so  long  as  they  are  under  age  and 
remain  with  their  parents.  But  when  the  wife 
is  dead,  and  the  children  are  of  age,  the  only 
object  of  the  testator's  bounty  under  the  will 
during  the  life  of  M.  M.  Hubbard,  is  M.  M. 
Hubbard  himself.  At  his  death,  the  estate 
passes  to  his  children  or  descendants,  but, 
during  bis  life,  he  is  entitled  to  the  rents 
and  profits.  The  chancellor  ordered  the  land 
rented,  and  the  rents  applied  to  the  payment 


of  the  debt  In  this  way  no  possible  injury 
can  be  done  the  remaindermen,  and  M.  M. 
Hubbard  has  no  ground  of  complaint 

This  Is  not  an  action  to  settle  the  trust 
It  Is  simply  an  action  on  a  return  of  no  prop- 
erty found  to  enforce  satisfaction  of  a  Jiidg- 
ment  The  court  in  which  the  Judgment  was 
rendered  has  Jurisdtcti<Mi  of  it 

Judgment  affirmed. 


FRANKFORT  A  VERSAILLES  TRACTION 

CO.  V.  MARSHALL. 
(Court  of  Appeals  of  Kentucky.   Jan.  15, 1907.) 

1.  Tbiai,  —  Opknino  and  Cix>8ino  —  Bubdkn 

OF  PbOOF. 

Under  dr.  Code  Prac  {  626,  declaring 
the  burden  of  proof  to  l>e  on  the  party  wbo 
would  be  defeated  if  no  evidence  were  given, 
piaintill  has  the  burden,  and  consequently  the 
opening  and  closing;  the  petition  alleging  he 
was  a  passenger  on  defendant's  street  car,  bad 
paid  his  fare  to  the  end  of  the  line,  and  was. 
without  fault  on  his  part,  wantonly  assaulted 
and  ejected  by  those  in  charge  of  the  car,  and 
the  answer  denying  every  allegation  of  the 
petition,  except  that  it  admitted  his  ejection, 
and  pleading  that  the  conductor,  in  striking 
him,  acted  only  in  self-defense;  as,  if  plain- 
tiff was  not  a  passenger,  he  might  be  ejected, 
no  more  force  than  necessary  l>eing  used. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  44-47,  69-71.1 

2.  Appeal  —  Waives  of  Objections  —  In- 
btbuctionb. 

One  may  not  complain  of  the  giving  of 
an  instruction  where  the  same  view  is  presented 
in  an  instruction  given  at  its  request 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  |S  3591-3602.] 

3.  Oabbiebs— Passenqebs    on    Stbeet   Cab— 

RiOHT   TO    be    CABBIED    TO    DESTINATION. 

While  a  street  railway  company  is  not  ob- 
liged to  run  its  cars  so  as  to  make  a  contin- 
nous  passage,  a  passenger  may  not  be  put  oCF 
before  his  destination  on  the  line  is  reached, 
without  a  transfer  l>eing  furnished,  the  com- 
pany's franchise  authorizing  it  to  charge  only 
one  fare  from  one  part  of  the  city  to  another, 
merely  l>ecauBe  it  is  desired  to  send  the  car 
for  a  crowd,  which  is  waiting  to  get  into  the 
center  of  the  city. 

Appeal  from  Circuit  Court  Franklin 
County. 

"Not  to  be  officially  reported." 

Action  by  Ben  Marshall  against  the  Frank- 
fort &  Versailles  Traction  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Haseirigg,  Ohenault  ft  Hazelrigg  and  J.  W. 
Ray,  for  appellant  B.  Q.  Williams,  for 
appellee. 


O'REAR,  C.  J.  Appellant  owns  and  oper- 
ates a  street  car  line  in  the  city  of  Frankfort 
Its  franchise  to  operate  such  line  in  the  city 
contains  these  provisions:  "The  company 
shall  place  and  operate  upon  said  railway 
good  cars  *  *  *  and  shall  run  passenger 
cars  thereon  as  often  as  the  public  conven- 
ience shall  require.  •  •  •  The  fare  to  lie 
charged  from  one  part  of  the  city  to  another 
shall  not  exceed  five  cents."  On  September 
23,  1904,  a  circus  exhibition  was  held  Just 
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ontslde  the  city  limits,  but  on  one  of  the  lines 
of  appellant's  street  railway.  There  was  a 
large  crowd  in  attendance.  The  performance 
closed  at  aboat  10  o'clock  at  night.  From 
the  circus  grounds  to  the  city,  or  to  where 
the  pavements  and  electric  lights  begim,  was 
probably  a  ualf  mile.  The  road  was  much 
crowded  with  vehicles  and  pedestrians,  and 
there  were,  it  is  said,  some  rough,  bolsteFous 
people  about  the  circus  grounds,  and  ming- 
ling with  the  crowd.  Appellant  owned  only 
four  trolley  cars,  and  one  trailer.  It  put 
the  whole  number  upon  the  line  at  the  clrcuS' 
grounds  to  accommodate  the  crowd,  and  bring 
it  to  town.  The  regular  schedule  of  the 
cars  was  to  run,  all  of  them  (except  the 
trailer)  through  the  city,  across  the  bridge, 
and  through  South  Frankfort — as  that  part 
of  the  city  south  of  the  Kentucky  river  is 
called — and  back  again  to  the  points  of  start- 
ing. Appellant,  on  this  occasion,  changed 
its  schedule  temporarily,  because  of  the  ex- 
traordinary demand  made  upon  it  by  the 
great  crowd  at  the  circus  grounds,  and  ran 
only  one  car  to  South  Frankfort,  stopping  all 
the  others  after  they  had  got  well  Into  the 
city,  where  there  were  pavements  and  street 
lights,  where  the  passengers  were  disem- 
barked, and  the  cars  returned  to  the  circus 
grounds  for  another  load.  Appellee,  with  his 
wife  and  brother-in-law  were  at  the  circus, 
and  took  passage  on  one  of  appellant's  cars. 
Intending  to  go  to  their  home  In  South  Frank- 
fort, which  was  on  or  near  appellant's  line. 
The  fares  were  paid.  When  the  car  reach- 
ed Norman's  Ck>mer  in  North  Frankfort, 
where  appellant  had  been  discharging  its 
passengers,  it  was  announced  that  all  pas- 
sengers should  get  off,  as  that  car  was  going 
back  to  the  circus  groimds.  It  was  then  near 
11  o'clock  at  night.  A  great  many  of  the 
passengers  lived  In  South  Frankfort  There 
was  a  protest  from  a  number  of  them,  in- 
cluding appellee.  In  fact,  he  seems  to  have 
protested  more  vlgorousiy  than  the  others, 
and  advised  the  passengers  to  sit  still;  that 
the  company  was  bound  to  carry  them  on  for 
the  single  fare.  The  conductor  in  charge 
of  the  car  told  appellee  to  get  off,  and  declin- 
ed to  carry  him  and  his  party  farther,  and 
informed  him  that  would  have  to  walk  home, 
or  to  wait  for  another  car,  and  pay  bis  fare 
again.  Thereupon  appellee  refused  to  get  off 
the  car,  when  the  conductor  seized  him.  Jerk- 
ed him  from  the  car,  and  struck  him  twice 
in  the  face,  cutting  and  bruising  him.  This 
suit  was  to  recover  damages  for  the  assault 
of  the  conductor.  The  jury  found  a  verdict 
for  appellee  of  $560.  Appellant's  motion  for 
a  new  trial,  so  far  as  relied  on  upon  this 
appeal,  presented  two  grounds:  One,  that 
the  court  erred  in  not  giving  to  appellant  the 
burden  of  proof,  and  consequently  the  open- 
ing and  closing  of  tlie  case.  Second,  that 
the  court  erred  in  instructing  the  Jury.  From 
the  Judgment  overruling  the  motion  for  a 
new  trial,  this  appeal  is  prosecuted. 


The  petition  alleged  tbat  plaintiff  was  a 
passenger  on  defendant's  car,  had  paid  his 
fare  to  South  Frankfort,  and  was,  without 
fault  on  his  part,  assaulted,  beaten,  bruised, 
and  ejected  by'  defendant's  servants  in  charge 
of  the  car,  to  his  hurt  and  humiliation 
In  the  sum  of  $5,000.  The  assault  was  al- 
leged to  have  been  gross,  wanton,  and  op- 
pressive. Defendant  denied  every  allega- 
tion of  the  petition,  stating  plaintlfTs  cause 
of  action,  except  it  admitted  ejecting  tabn, 
and  pleaded  that  the  conductor,  in  striking 
him,  acted  only  in  his  own  self-defense.  If 
there  had  been  no  proof  beard,  the  plaintiff 
would  have  failed.  If  he  was  not  a  passen- 
ger, and  had  not  been  accepted  as  such,  and 
the  fare  collected  for  his  passage  to  South 
Frankfort,  or  elsewhere,  there  was  a  very  dif- 
ferent duty  owing  him  by  the  carrier  than 
if  he  were  such  passenger.  If  he  was  not 
a  passenger,  he  was  a  trespasser  upon  tlie 
car,  and  the  servants  of  the  company  liad 
the  right  to  eject  him,  using  no  more  force 
than  necessary.  But  if  he  was  a  passen- 
ger, under  the  circumstances  stated  by  him, 
the  carrier  was  bound  to  fulfill  its  contract 
with  him  by  carrying  him  to  his  destination, 
either  upon  that  o;  some  other  car,  and  its 
failure  and  refusal  to  transfer  him  to  an- 
other car,  entitled  him  to  complete  his  Jour- 
ney upon  that  one.  Tliat  the  carrier  wanted 
to  use  the  car  in  going  back  after  other 
people,  who  bad  not  yet  become  passengers, 
was  no  excuse  for  not  complying  with  Its 
contract  obligations  to  its  passengers.  The 
servants  of  common  carriers,  in  charge  of 
their  passenger  cars,  are  bound  to  use  the 
utmost  care  In  protecting  the  passengers. 
Though  a  passenger  is  unreasonable  or  dis- 
courteous in  his  contentions.  It  does  not  Jus- 
tify an  assault  upon  him,  or  even  his  ejection 
for  that  cause,  by  the  servants  of  the  car- 
rier. It  follovra  that  the  traverse  of  the 
plaintiff's  allegations  that  he  was  a  passen- 
ger, and  had  been  accepted  to  South  Frank- 
fort, and  had  paid  his  fare  therefor,  and 
had  been  wantonly  beat  and  bruised  by  the 
defendant's  servants,  having  put  In  issue  all 
those  matters,  gave  plaintiff  the  burden  on 
the  whole  case,  as  he  would  have  lost  bad 
no  proof  been  Introduced.  This  is  the  test 
provided  by  the  Civil  Code  of  Practice,  i 
!S26,  as  to  the  placing  of  the  burden  of  proofs 
The  circuit  court  did  not  err  in  deciding  this 
point 

Instruction  1  given  by  the  court  told  the 
Jury  that  it  was  the  duty  of  the  defendant 
street  car  company  to  place  and  operate  upon 
Its  street  railway  good  cars  for  the  conven- 
ience and  comfort  of  its  passengers,  and  to 
run  the  cars  as  often  as  the  public  conven- 
ience required;  and  that  defendant  was  al- 
lowed to  charge  plaintiff  only  one  fare  of 
five  cents  for  a  passage  from  the  circus 
grounds  to  his  home,  comer  Shelby  and  Camp- 
bell street  in  South  Frankfort  It  is  object- 
ed that  It  Is  not  charged  as  a  ground  of 
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negligence  In  the  petition  that  defendant  did 
not  provide  suitable  or  auffiolent  cars  for  the 
public  convenience,  and  that  therefore  the 
Instrnction  In  effect  submitted  an  irrelevant 
Issue  to  the  Jury.  The  court  did  not,  how- 
«ver,  allow  any  recovery  In  any  event  on  the 
ground  that  the  defendant  failed  to  furnish 
or  to  run  Its  street  cars  in  convenient 
season.  What  was  said  was  to  Inform  the 
Jury  upon  a  necessary  feature  of  the  case, 
presented  by  the  defendant's  plea,  and  fur- 
ther illustrated  In  the  Instructions,  which 
was  the  right  of  the  street  railway  com- 
pany to  alter  Its  regular  schedule  to  accom- 
modate the  conditions  of  an  emergency;  for 
defendant  had  pleaded  that  It  was  bound  to 
serve  all  the  public,  so  far  as,  by  Its  appli- 
ances. It  could,  and  that  the  large  number  of 
women,  children,  and  others  on  the  circus 
ground  desiring  and  needing  defendant's  serv- 
ices In  removing  them  to  the  lighted  and 
paved  portion  of  the  city,  presented  such  an 
emergency  as  Justified  its  course  In  requir- 
ing all  passengers  to  disembark  short  of  their 
destination  on  the  line,  so  that  it  might  re- 
turn the  cars  quickly  to  bring  the  other 
people  Into  town.  Furthermore,  the  same 
view  of  the  matter  was  presented  by  the 
defendant,  and  caused  by  It  to  be  given  to 
the  Jury  In  instruction  No.  4,  which  it  of- 
fered, and  which  was  given  on  Its  motion. 
That  Instruction  reads  as  follows:  "The  jury 
are  told  that  it  was  the  duty  of  the  company 
to  place  and  operate  on  Its  railway  good  cars 
for  the  comfort  and  convenience  of  the  pas- 
sengers, and  run  passenger  cars  thereon  as 
often  as  the  public  convenience  shall  require, 
and  they  are  further  told  that  the  fare  to 
be  charged  for  transporting  passengers  from 
one  part  of  the  city  to  another  shall  not 
exceed  five  cents  (or  each  passenger.  But 
it  was  not  the  duty  of  the  company  to  pro- 
vide more  cars  than  were  necessary  to  handle 
conveniently  and  with  reasonable  promptness 
the  ordinary  and  usual  travel  of  the  road, 
nor  was  the  transportation  of  passengers 
from  one  part  of  the  city  to  another  re- 
quired to  be  a  continuous  passage  on  one  car, 
but  might  lawfully  be  by  transfer." 

Where  a  franchise  Is  sought  and  granted  to 
operate  a  street  railway,  upon  the  condition 
that  enough  cars  will  be  run  to  serve  the 
public  convenience.  It  may  be  doubted  wheth- 
er the  grantee  of  the  franchise  can  excuse 
Its  failure  to  comply  with  the  condition  upon 
the  fact  that  It  bad  not  supplied  Itself  with 
cars  enough  to  meet  the  requirements  of 
travel  on  public  and  festival  occasions.  We 
are  not  now  prepared  to  say  that  they  are 
not  usual,  customary,  and  reasonably  to  be 
expected,  although  at  irregular  Intervals. 
We  do  not  mean  to  decide  the  question  here, 
as,  under  the  Instructions  given,  appellant 
has  not  ground  of  complaint  of  that  matter, 
and,  as  appellee  won  in  spite  of  them,  It  is 
not  necessary  to  a  decision  of  the  questions 
presented.  We  have  said  this  much  on  this 
point  to  show  that.  Instead  of  the  Instruction 


objected  to  being  error  prejudicial  to  appel- 
lant, It  was  at  least  as  favorable  to  it  as 
It  was  entitled  to.  In  view  of  Instruction 
No.  3,  which  allowed  it  to  establish  the  rule 
and  custom,  if  by  the  Jury  deemed  a  reason- 
able one,  under  the  conditions  shown  In  this 
suit  Appellant  was  not  bound,  and  the  trial 
Judge  so  said  to  the  Jury,  to  run  Its  cars  so  as 
to  afford  a  continuous  passage.  It  might 
have  provided  transfers.  But  it  did  not,  and 
according  to  appellee's  evidence,  which  seems 
to  have  been  accepted  by  the  Jury,  it  refused 
to  do  so. 

The  grounds  of  objection  urged  against  the 
trial  seem  to  us  to  be  not  well  taken  In 
law,  and  the  Judgment  of  the  circuit  court 
is  In  consequence  affirmed. 


BOTTOM  V.  FULTZ. 
(Court  of  Appeals  of  Kentucky.    Jan.  16, 1907.) 

1.  Wills— Rights  of  Devisees— Elkotion  Bt 
Husband. 

Ky.  St.  1903,  S  1404.  providing  the  manner 
in  which  a  widow  may  renonnce  her  husband's 
will,  does  not  apply  to  renunciation  by  the  sur- 
viving husband  of  the  will  of  his  wife,  but 
he  may  renounce  under  section  2007  providing 
for  disclaimer  by  a  devisee. 

2.  SaMK— FArLTTBB  TO  HUCCT— RIGHT  TO  COM- 
PSL  ElLKCTION. 

Under  Ky.  St.  1003,  i  2067,  authorizin);  a 
devisee  to  disclaim  by  deed  within  a  year  after 
notice  of  probate,  a  husband,  if  be  wishes  to 
renounce  the  will  of  his  wife,  must  follow  the 
provisions  of  tlie  statute,  and  his  failure  to  do 
so  within  the  time  .prescribed  amoimts  to  an 
election  to  take  under  the  will,  but  a  court  can- 
not require  him  to  elect, 

[Bid.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  49,   Wills,  8S  1711-1713.] 

3.  Same  —  Oonstbuction  —  Husband's  Life 
Interest  —  FoBTEiTUKB — Devesting  Vested 
Intebgsts. 

A  wife  bequeathe^  all  of  her  property  to 
her  husband  in  trust  for  her  children,  with  full 
power  to  sell,  convey,  and  Invest  as  he  thou(;ht 
best,  and  use  the  income  for  his  support  durmg 
life,  provided  that  the  property  should  not  be 
incumbered  by,  or  its  rents  and  profits  in  any 
way  subjected  to,  the  debts  of  the  husband,  and 
that  if  any  court  should  hold  that  the  profits 
may  be  subjected  to  the  debts  of  the  husband, 
his  interest  should  instantly  cease,  and  there- 
after the  rents  and  profits  should  be  paid  to 
her  children.  Held,  that  the  provision  as  to 
the  passing  of  the  rents  and  profits  to  the  chil- 
dren  was  valid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  i  1530.] 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  George  Fultz  against  George  C. 
Bottom,  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Geo.  B.  Klnkead,  for  appellant  W.  Worth- 
ington,  for  appellee, 

liASSING,  J,  I*  D.  Bottom,  wife  of  George 
C.  Bottom,  died  March  10,  1903.  On  March 
12th  her  will  was  admitted  to  probate  in  the 
Fayette  county  court,  and  on  March  16th 
George  Fultz,  appellee,  filed  bis  suit  in  the 
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Fayette  circuit  court  on  a  return  of  no  prop- 
erty on  a  former  judgment  against  appellant, 
George  C.  Bottom,  seeking  to  subject  the  In- 
terest of  appellant  In  the  estate  of  hla  wife 
to  the  payment  of  his  Judgment  debts,  and 
asking  that  appellant  be  required  to  elect 
whether  he  would  take  imder  the  will  of  his 
wife,  or  take  the  Interest  given  him  by  law  In 
the  estate  of  his  wife,  and  asking  for  a  con- 
struction of  this  will.  Appellant  demurred 
to  this  petition.  His  demurrer  was  over- 
ruled, and  be  declining  to  plead  further,  the 
court  entered  the  following  judgment :  "It  Is 
adjudged  by  the  court  that  defendant,  Geo. 
0.  Bottom,  under  the  terms  of  the  will  of 
Ii.  D.  Bottom,  deceased,  took  a  life  estate  in 
ail  the  property  of  every  kind  of  said  L.  D. 
Bottom,  deceased,  with  remainder  over  to 
defendants,  Lillian  De  Bond  and  Firm  K. 
Bottom,  and  that  said  estate  for  life  so  taken 
by  defendant,  Geo.  C.  Bottom,  is  subject  to 
said  defendant,  Geo.  C.  Bottom's  debts,  and 
subject  to  this  plaintiff's  debt  herein  set  up; 
that  the  clau.^e  in  said  will  by  which  the 
testator,  L.  D.  Bottom,  deceased,  sought  to 
prevent  said  estate  In  the  hands  of  defendant, 
Geo.  0.  Bottom,  from  becoming  liable  for  his 
debts,  and  providing  that  In  the  event  It 
should  be  held  by  a  court  of  competent  Juris- 
diction that  said  estate  was  subject  to  said 
defendant's  debts,  that  then,  in  that  event, 
said  estate  should  at  once  pass  to  defendants, 
Lillian  De  Bond  and  Firm  K.  Bottom,  is  void 
and  of  no  effect  whatever." 

The  clause  of  the  will  of  L.  D.  Bottom 
which  Is  Involved  in  this  controversy  Is  the 
third  clause,  and  is  as  follows: 

"Third.  I  give  and  bequeath  to  my  husband, 
George  O.  Bottom,  all  my  estate  of  every 
character  and  description,  to  be  held  by  him 
in  trust  for  my  two  children,  Lillian  de  Bond 
and  Firm  K.  Bottom.  My  said  trustee  Is 
hereby  empowered  to  continue  to  conduct  in 
my  name  the  saloon  which  is  now  being  oper- 
ated In  my  name  so  long  as  he  deems  it  wise 
and  desirable  to  do  so,  but  he  may  at  any 
time,  in  the  exercise  of  bis  best  Judgment,  sell 
and  convey  the  same,  and  reinvest  the  pro- 
ceeds in  any  manner  that  may  seem  best  to 
him.  My  said  trustee  Is  hereby  expressly 
empowered  to  Invest  the  proceeds  of  the  sale 
of  my  real  estate,  and  such  money,  choses  in 
action,  or  other  securities,  as  I  may  own  at 
the  time  of  my  death  In  any  manner  he  may 
think  best,  but  the  income  derived  from  my 
estate,  I  desire  to  be  devoted  to  the  mainte- 
nance and  support  of  my  said  husband  for  and 
during  his  natural  life.  It  is  my  wish  that 
my  husband,  Geo.  O.  Bottom,  shall  confine 
himself  solely  and  exclusively  to  the  Income 
derived  from  my  estate,  and  in  no  wise  en- 
croach upon  the  principal  for  his  mainte- 
nance and  support.  It  is  my  wish  and  I  do 
direct  that  no  part  of  my  property  shall  be 
encumbered  by,  or  its  rents  and  profits  be  In 
any  way  subjected  to.  the  debts  of  my  said 
husband,  either  by  process  of  Inw  or  by  any 
order,  assignment  or  contract  he  may  make^ 


and  should  it  at  any  time  be  held  by  a  court 
of  competent  jurisdiction  that  said  rents  and 
profits  are  liable  to  be  subjected  to  the  debts 
of  my  said  husband,  Geo.  C.  Bottom,  then, 
and  In  that  event,  I  direct  that  all  interest  of 
my  said  husband  In  my  estate  shall  Instantly 
cease,  and  thereafter  the  rents  and  profits 
derived  from  my  property  shall  be  paid  over 
to  my  two  children,  the  said  Lillian  de  Bond, 
and  Firm  K.  Bottom." 

Two  questions  are  presented  for  considera- 
tion: First,  can  the  appellant,  at  the  Instance 
of  a  creditor  or  any  one  else,  be  required  to 
elect  whether  be  will  take  under  the  will  of 
his  wife,  or  take  the  Interest  whidi  the  law 
would  give  him  In  the  estate  of  his  wife,  and 
reject  the  ■will?  and,  second,  whether  that 
portion  of  clause  3  of  the  will,  which  directs 
that.  In  the  event  It  should  be  held  by  a  court 
of  competent  jurisdiction,  said  estate  is  «ab- 
Ject  to  the  debts  of  appellant,  said  estate 
shall  at  once  pass  to  the  children  of  testator. 
Is  void,  and  of  no  force  and  effect.  Sectlem 
2132  Ky.  St  1903,  provides:  "After  the  death 
of  either  the  husband  or  wife,  the  survivor 
shall  have  an  estate  for  his  or  her  life  is 
one-third  of  all  the  real  estate  of  which  he  or 
she,  or  any  one  for  his  or  her  use,  was  seised 
of  an  estate  In  fee  simple  during  the  cover- 
tare,  unless  the  right  to  such  dower  or  inter- 
est shall  have  been  barred,  forfeited  or  relin- 
quished ;  and  the  survivor  shall  have  an  ab- 
solute estate  in  one-half  of  the  surplus  per- 
sonalty left  by  such  decedent"  Under  this 
section  of  the  statute  the  surviving  husband 
or  wife  stands  upon  the  same  plane.  Either 
takes  an  estate  for  life  in  one-third  of  all  the 
real  estate  of  which  the  other  is  seised  In  fee 
simple  during  the  coverture,  and  an  absolnte 
estate  in  one-half  of  all  the  surplus  person- 
alty. Section  1404  provides  the  manner  in 
which  a  widow  may  renounce  her  husband's 
will.  This  section  does  not  apply  to  the  sur- 
viving husband.  Section  2067  provides:  "A 
devisee  may  disclaim  by  deed,  acknowledged 
or  proved,  and  left  for  record  in  the  clerk's 
office  of  the  court  in  which  the  probate  Is 
made,  within  a  year  after  notice  of  the  pro- 
bate." This  section  applies  to  all  devisees 
who  prefer  to  stand  upon  their  legal  rights, 
and  are  unwilling  to  accept  the  provisions  of 
the  will  in  lieu  thereof. 

This  court  has  decided,  in  the  case  of 
Brand  v.  Brand,  60  S.  W.  704,  22  Ky.  Law 
Rep.  1366,  Gllllsple  v.  Bolsseau,  64  S.  W.  730. 
23  Ky.  Law  Rep.  1046,  and  Smoot  v.  Heyser, 
67  S.  W.  21,  28  Ky.  Law  Rep.  2401,  that  a 
husband  may  renounce  the  will  of  his  wife, 
as  provided  by  section  2067.  This  is  a  per- 
sonal privilege  given  to  the  husband,  and  it 
Is  one  which  he  may  exercise  or  not,  at  his 
pleasure;  and  we  are  of  opinion  that  the 
court  could  not  require  of  appellant  that  be 
exercise  that  right.  The  law  provides  that 
he  may,  within  one  year,  renounce  the  will, 
and  elect  to  take  under  the  law.  If  he  wishes 
to  avail  himself  of  his  statutory  right,  Iso 
must  follow  the  provisions  of  the  statute,  and 
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blB  failure  to  do  so  within  the  time  prescribed 
amounts  to  an  election  on  his  part  to  stand  by 
the  provisi<m8  of  the  will ;  but  he  has  the  en- 
tire year  within  which  to  act  The  trial 
Judge  was  evidently  of  opinion  that  appellant 
could  not  be  required  to  elect,  and,  as  he  had 
not  renounced  the  will  as  prescribed  by  law, 
Ihat  he  was  taking  under  It. 

So  we  come  to  a  consideration  of  the  sec- 
ond question,  which  is:  Was  the  clause 
which  provided  that  In  the  event  It  should 
be  held  by  a  court  of  competent  Jurisdiction 
said  estate  was  subject  to  appellant's  debts 
said  estate  should  at  once  pass  to  decedent's 
children,  void,  and  of  no  force  and  effect? 
Appellant  relies  upon  the  case  of  Bull,  etc., 
V.  Kentucliy  National  Bank,  90  Ky.  452,  14 
S.  W.  425,  12  L.  R.  A.  37,  to  uphold  the  va- 
lidity of  the  clause  of  the  will  referred  to. 
The  provisions  of  the  will  In  the  Bull  Case 
were  very  similar  to  the  provisions  in  the 
will  under  consideration,  and  this  court,  in 
constrning  that  will,  Judge  Pryor  delivering 
the  opinion,  said :  "That  it  was  the  purpose 
of  the  testator  that  his  sons  should  use  and 
enjoy  the  property  devised  to  them  unmolest- 
ed by  any  creditor  is  apparent,  but  this  af- 
fords no  reason  for  disturbing  the  provisions 
of  his  will  on  this  subject,  if,  by  Its  terms, 
their  equitable  Interest  has  passed  to  others. 
It  Is  a  mistaken  idea  to  say  that  the  devise 
gave  to  the  sons  an  equitable  life  estate  in 
this  property,  or  in  the  rents  and  profits,  as, 
by  the  provisions  of  the  will  under  which 
this  title  Is  passed  to  the  sons,  they  are  to 
become  divested  of  the  title  upon  a  certain 
contingency.  The  testator  was  not  required 
to  anticipate  the  extravagance  of  the  bene- 
ficiaries of  his  bounty,  so  as  to  provide  for 
those  who  might  thereafter  become  their 
creditors,  but,  on  the  contrary,  the  property 
devised  belonging  to  him,  he  had  the  right, 
and  it  was  his  duty,  to  secure  the  sons,  and 
particularly  their  families,  against  such  a 
reckless  use  of  their  property  as  might  re- 
duce them  to  want.  There  is  nothing  In  such 
a  provision  as  affects  sound  public  policy,  or 
makes  this  devise  of  the  testator  superior  to 
the  law  of  the  land." 

Appellee  Insists  that  the  doctrine  laid 
down  In  the  case  of  Bull,  etc.,  v.  Ky.  Nat'l 
Bank  is  not  applicable  to  the  case  at  bar, 
for  the  reason  that  In  the  Bull  Case  the 
testator  was  the  absolute  owner  of  the  prop- 
erty devised  In  his  will,  whereas,  in  the  case 
before  us,  the  husband  bad  in  law  an  abso- 
lute estate  in  the  property  of  his  wife  upon 
her  death.  It  is  true  that  the  law  gives  to 
the  husband  an  estate  In  the  property  of  the 
wife  at  her  death,  but  it  Is  equally  true  that, 
under  the  statute,  she  Is  empowered  to  dispose 
of  such  property  as  she  may  own  by  will, 
and  if,  in  the  disposition  thereof,  she  has 
made  provision  for  her  husband,  which  is 
acceptable  to  him,  he  may  elect,  If  be  choose, 
to  accept  the  provision  made  for  him  In  the 
will,  and  waive  bis  statutory  rights — the 
same  as  the  wife  may  do  in  the  property  of 


her  husband.  This  being  true,  we  are  of 
opinion  that  the  provisions  of  the  will  under 
consideratloD,  which  were  made  for  the  bene- 
fit of  the  husband,  and  to  afford  him  a  sup- 
port during  the  remainder  of  his  life,  or  so- 
long  as  the  will  should  be  upheld,  are  wise- 
and  beneficial;  and  being  such,  it  should  be, 
and  Is,  the  sound  policy  of  the  law  to  uphold 
them.  This  opinion  Is  not  In  conflict  with 
the  case  of  Bland  t.  Bland,  90  Ky.  401,  14 
S.  W.  423,  9  L.  R.  A.  599,  29  Am.  St.  Rep. 
390,  and  the  difference  between  that  case  and 
the  case  of  Bull,  etc.,  t.  Ky.  Naf  1  Bank  and 
this  case  is  that.  In  the  former  case,  the 
devisee  was  never  divested  of  his  Interest  or 
deprived  of  his  title,  but  was  given  an  abso- 
lute estate^  and  was,  in  every  sense,  a  bene- 
ficiary; whereas,  in  this  case  and  in  the  Bull 
Case,  the  right  of  the  devisee  ceased  Instanter 
upon  the  determination  by  a  court  of  com- 
petent Jurisdiction  that  the  estate  was  sub- 
ject to  the  debts  of  the  devisee. 

The  trial  court  should  have  sustained  the 
demurrer  to  the  petition,  and  this  cause  is 
remanded,  with  Instructions  so  to  do. 


PEPPBR  et  al.  v.  PEPPER  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  16,  1907.) 

ElTECnrOBS  ANO  AOKINISTBATOBS— lilABILrrlES 

OF  Estate— Attoenby's  Febs— Liabilitt  of 

St.  1903,  {489,  provides  that,  hi  actions  for 
the  settlement  of  estates,  if  one  or  more  of  the 
legatees,  devisees,  distributees,  or  parties  in  in- 
terest have  prosecuted  for  the  benefit  of  otliers 
interested  with  themselves,  and  have  been  at 
trouble  and  expense  in  conducting  the  same,  the 
court  rIimII  allow  Buch  person  or  persona  rea- 
sonable compensation  for  such  trouble  and  ex- 
pense, to  be  paid  out  of  the  funds  recovered 
before  distribution.  Held,  that  such  allowance 
cannot  he  made  to  attorneys  prosecuting  the 
action,  and  tiierefore  they  cannot  recover  com- 
pensation from  one  benefited  by  the  action  who 
did  not  employ  them. 

Appeal  from  Circuit  Court,  Fleming  Coun- 
ty. 

"Not  to  be  ofllclally  reported." 

Action  by  W.  B.  Pepper  and  others  against 
John  8.  Pepper  and  othera.  Judgment  dis- 
missing petition,  from  which  plaintiffs  ap- 
peal.   Aifirmed. 

J.  H.  Power  and  B.  S.  Grannls,  for  appel- 
lants.   Jno.  P.  M.  Cartney,  for  appellees. 

CARROLL,  C.  This  is  an  action  by  appel- 
lants, who  are  attorneys,  to  recover  from  the 
estate  of  Joseph  8.  Pepper  an  attorney  fee 
of  $000.  Their  right  to  this  fee,  as  stated 
in  the  pleadings,  grows  out  of  the  following 
state  of  facts:  In  a  suit  to  settle  the  estate 
of  W.  B.  Pepper,  appellants  were  the  attor- 
neys for  some  of  the  heirs,  and  were  success- 
ful In  behalf  of  their  clients  in  recovering 
several  thousand  dollars  that  otherwise 
would  not  have  been  received  by  them.  Jo- 
seph S.  Pepper  In  this  suit  was  not  repre- 
sented by  counsel,  nor  did  he  ever  employ  In 
any   way   appellants'  to   rejiresent  him,   but 
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be  received  the  benefit  of  one-third  of  the 
amount  recovered  by  the  clients  who  were 
represented  by  appellants.  Upon  the  termi- 
Jiatlon  of  the  litigation,  appellants  were  paid 
'by  their  clients  the  full  amount  charged 
^tgainst  them  as  fees.  Thereafter,  they 
brought  this  action  against  the  administra- 
tor of  Joseph  S.  Pepx)er,  who  had  died  after 
the  settlement  of  the  litigation  in  which  the 
recovery  was  obtained,  and  sought  judgment 
for  $600,  alleging  that  to  be  a  reasonable  fee 
for  services  rendered  by  them  of  which  he  re- 
ceived the  benefit  Their  clalmi  is  based  on 
section  489,  Ky.  St  1908,  which  reads  as 
follows:  "In  actions  for  the  settlement  of 
estates,  or  for  the  recovery  of  money  or 
property  held  in  Joint  tenancy,  coparcenary, 
or  as  tenants  in  common.  If  It  shall  be  made 
to  appear  that  one  or  more  of  the  legatees, 
devisees,  distributees,  or  parties  in  interest 
have  prosecuted  for  the  benefit  of  others  in- 
terested with  themselves,  and  have  been  at 
trouble  and  expense  in  conducting  the  same, 
it  shall  be  the  duty  of  the  court  to  allow  such 
X)er8on  or  persons  reasonable  compensation 
for  such  trouble,  and  for  necessary  expenses, 
in  addition  to  the  fees  and  costs;  said  allow- 
ance to  be  paid  out  of  the  funds  recovered 
hefore  distribution,  the  persons  interested 
having  notice  of  the  application  for  such  al- 
lowance." 

It  will  be  observed  that  this  section  only 
authorizes  a  "legatee,  devisee,  distributee, 
or  party  In  interest,  who  has  prosecuted  for 
the  benefit  of  others  interested  with  them- 
selves" the  right  to  contribution  from  the 
other  beneficiaries  of  the  fund  recovered,  and 
that  it  Is  made  the  duty  of  the  court  to  al- 
low such  legatee,  devisee,  distributee,  or  par- 
ty In  interest  a  reascmabie  compensation,  in- 
cluding fees  and  costs  to  be  paid  out  of  the 
funds  recovered  before  distribution.  The 
right  of  action  under  this  section  is  vested 
exclusively  in  the  parties  named.  No  other 
person  is  authorized  to  maintain  it  The 
right  of  recovery  Is  based  upon  the  ground 
that  where  a  legatee,  devisee,  or  distributee 
incurs  costs,  expenses,  and  attorney  fees,  in 
an  action  instituted  and  prosecuted  in  bis 
name,  and  other  persons  receive  jointly  with 
him  the  benefits  of  the  recovery,  that  the  per- 
sons so  benefited  should  bear  their  propor- 
tionate part  of  the  expense  Incurred  in  se- 
curing the  benefit  Estill's  Trustee  v.  Fran- 
cis, 89  S.  W.  172,  28  Ky.  Law  Rep.  225; 
Louisville  Presby.  Sem.  v.  Botto,  117  Ky. 
0C2,  80  S.  W.  177.  The  section  of  the  stat- 
ute authorizing  this  species  of  actions  is 
found  in  the  chapter  rela;ting  to  contribu- 
tion— contrlbuticm  being  the  essence  of  the 
right  to  maintain  the  action.  The  allowance 
cannot  be  made  to  the  attorneys.  It  must 
iC  at  nil,  be  to  the  client,  who  alone  is  enti- 
tled to  demand  contribution.  Whatever  right, 
If  any,  the  clients  represented  by  appellants 
may  have  to  contribution  from-  the  estate  of 
Joseph  S.  Peptier,  it  is  manifest  that  the  ac- 
tion to  recover  it  must  be  brought  by  them. 


and  not  by  their  attorneys,  because  they  are 
the  only  persons  entitled  to  require  Joseph 
S.  Pepper's  estate  to  contribute  to  them  its 
proportionate  part  of  the  fees  and  costs  they 
incurred  in  prosecuting  the  action.  They  are 
not  parties  to  this  controvert.  For  aught 
that  appears  in  this  record,  they  are  not  en- 
titled to  or  demanding  contribution  from  his 
estate.  They  may  be  entirely  satisfied  not  to 
require  his  estate  to  contribute  to  them.  If 
they  do  not  ask  contribution,  no  other  per- 
son can.  The  amount  that  might  be  recover- 
ed by  them,  if  they  sought  a  contribution, 
would  be  for  their  benefit  alone.  The  attor- 
neys who  represented  them  cannot  maintain 
an  action  against  a  person  who  was  not 
their  client  with  whom  they  had  no  agree- 
ment or  arrangement,  either  expressed  or  im- 
plied. 

We  therefore  conclude  that  the  judgment 
of  the  lower  court  in  dismissing  the  appel- 
lant's petition  was  correct,  and  it  is  affirmed. 


CJOMMONWEALTH  v.   SELLIGBR. 
(Court  of  Appeals  of  Kentucky.    Jan.  16,  1907.) 

t.  GouMXRCK — Duties  on  Expobts— Taxation 

01  Mekchandisb. 

A  tax  levied  upon  exported  property  which 
operates  indirectly  as  the  layin^r  of  a  duty  upon 
the  export  in  as  mnch  within  the  inmbition 
of  Const,  n.  S.  art.  1;  {  10,  providing  that  no 
state  shall,  without  the  consent  of  Congress, 
lay  any  imposts  or  duties  on  exports  or  im- 
ports, as  the   laying  of  a  duty  directly. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Commerce,  SS  70,  135.] 

2.  Same. 

Const  IT.  S.  art.  1,  i  10,  provides  that  no 
state  shall,  without  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports.  Ky. 
St  1903,  S  4020,  provides  that  aU  real  and 
personal  estate  within  this  state,  and  all  per- 
sonal estate  of  persons  residing  in  this  state, 
shall  be  taxed.  A  general  tax  was  laid  by  the 
state  upon  ail  property  alike,  and  It  was  sought 
to  tax  whisky  exported  to  a  foreign  country,  on 
the  ground  tliat  the  exportation  was  colorable 
only,  and  to  escape  taxation,  as  it  was  intended 
to  reimport  it;  or,  if  the  situs  of  the  whislty 
was  in  the  foreign  country,  then  to  tax  the  ware- 
house receipts  representing  it  which  were  owned 
in  this  state.  Held,  that  the  proposed  tax  was 
not  an  attempt  to  lay  a  dnt^  on  the  whisicy. 
because  it  was  exported,  within  the  mesuiing  of 
Const.  U.  S.  art  1,  {  10. 

3.  Taxation  —  Liabilitt  of  Pbbsonb  and 
Propebty— Situs  o»  Pbopkbtt. 

Although  Ky.  St  1903,  i  4020,  provides 
that  ail  real  and  personal  estate  within  this 
!<tate  and  ail  personal  estate  of  persons  residing 
in  this  state  shall  l>e  subject  to  taxation,  it  does 
not  include  personal  estate  owned  by  persons 
residing  in  this  state,  but  which  is  tangible 
and  permanently  located  in  other  states,  and 
employed  there  in  the  prosecution  of  their  own- 
er's business. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  45,  Taxation,  f  196.] 

4.  Same— Motive  op  Expobteb. 

The  motive  of  an  exporter  of  property  to 
a  foreign  country  cannot  be  safely  inquired  into 
for  the  purpose  of  determining  whetlier  the  ex- 
portation was  in  good  faith,  or  made  simply  to 
escape  the  paymer.t  of  taxes,  and  this  state 
neither  has  nor  should  attempt  to  exercise  fnt^ 
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ther  Jurisdictioii  for  any  purpose  over  exiwrted 
property. 

B.  Saio— Natubk  or  Pbopkbit— WABBHOxm 
Receipt. 

WarehoQse  recdpta,  wherever  isaned,  and 
whatever  they  may  represent,  are  Intanxible 
personal  property,  whose  sitas  for  purposes  of 
taxation  Is  the  oomicile  of  their  ovmer;  hence 
a  warehouse  receipt  owned  by  a  person  domiciled 
in  this  state  for  whisky  exported  to  a  foreign 
country  may  and  should  be  taxed  here,  and  at 
snch  value  as  it  may  have  had  on  the  day  fixed 
by  the  statute  for  listing  property. 

Appeal  from  Clrcnlt  Court,  JefFerson  Coun- 
ty, Chancery  Branch,  First  Dlylslon. 

"To  be  ofDclally  reported." 

Proceeding  by  the  commonwealth,  for  the 
use  of  the  auditor's  agmt,  against  Max 
Selllger,  to  require  him  to  list  certain 
whisky,  or  the  wareboose  receipts  eviden- 
cing It,  for  taxation.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded. 

M.  J.  Holt  and  Boi  F.  Washer,  tor  appel- 
lant.   Dodd  &  Dodd,  for  appellee. 

O'REAR,  C.  J.  Appellee,  Max  SeUlger, 
was  the  owner  of  a  large  quantity  of  whisky 
in  bond  for  more  than  five  years  before  the 
institution  of  this  proceeding  in  the  JefTer- 
son  county  court  to  require  him  to  list  the 
whisky,  or  the  warehouse  receipts  evidencing 
It,  for  taxation,  as  omitted  property.  Bel- 
linger bad  owned  the  whisky  for  a  number  of 
years.  It  had  not  been  removed  from  the 
distillery  bonded  warehouse  in  Kentucky, 
where  it  was  stored  under  the  provisions  of 
the  revenue  laws  and  regulations  of  the 
United  States,  until  the  Internal  revenue  tax 
on  It  bad  been  paid.  JTust  before  the  ex- 
piration of  the  period  when,  under  the  stat- 
utes of  the  United  States,  It  was  required  that 
the  internal  revenue  tax  niK)n  it  be  paid, 
and  the  whisky  removed,  appellee,  Solllger, 
owner  of  say  8,000  barrels  of  the  whisky,  re- 
moved it  for  export  Under  the  provisions 
of  the  United  States  statutes,  that  was  al- 
lowed; the  federal  government  In  that  event 
renouncing  ifig  taxes  against  it.  All  state 
taxes  were  paid  on  It  up  to  that  time.  The 
whisky  was  exported  to  Hamburg  and  Bre- 
men In  Germany,  where  it  was  stored  In 
public  warehouses,  in  the  name  and  for  the 
benefit  of  the  consignor.  The  warehousemen 
issued  warehouse  receipts  therefor  to  the 
<«nslgnor,  who  was  also  the  consignee.  Ap- 
))ellee,  Solllger,  had  the  possession  and  the 
title  to  these  receipts  until  th^  were  sold, 
wblcb  was  within  the  period  for  which  they 
are  sought  to  be  taxed,  some  of  the  whisky 
represented  by  them  having  been  resbipped 
— ^probably  a  third  or  more  of  It  to  the  Unit- 
ed States,  and  some  to  Kentucky. 

The  contentions  of  the  auditor's  agent  In 
this  proceeding  to  tax  the  property  are:  (1) 
That  the  exportation  of  the  whisky  was  done 
in  order  to  escape  the  payment  of  taxes  up- 
on It,  and,  as  It  was  then  Intended  to  reim- 
port it  to  the  United  States  and  to  Kentucky, 
the  character  of  the  title  and  possession  of 

o<?s.w.-«e 


the  owner  was  never  changed,  and  It  was 
consequently  subject  to  taxation  in  Louis- 
ville, Ky.,  the  domicile  of  its  owner.  (2) 
That  If  the  situs  of  the  whisky  be  deemed  to 
have  been  fixed  in  Oermany  by  reason  of  the 
exportation,  the  warehouse  receipts  were 
nevertheless  property,  which,  being  In  Ken- 
tucky where  the  owner  resided,  were  taxable 
here.  Appellee's  contention  Is  that  neither 
the  whisky  nor  the  warehouse  receipts  were 
taxable  in  Kentucky,  because  under  section 
10,  article  1,  Const  U.  S.,  providing,  "No 
state  shall,  without  consent  of  the  Congress, 
lay  any  Imposts  or  duties  on  Imports  or 
exports  except  what  may  be  absolutely  neces- 
sary for  executing  Its  inspection  laws,"  it 
was  not  within  the  power  of  the  state  to 
levy  a  tax  upon  property  which  had  been 
or  was  being  exported.  Whether  the  Inhibi- 
tion of  the  federal  Constitution  be  against 
the  levying  of  a  tax,  by  way  of  impost  or 
duty,  upon  the  act  alone  of  exporting  prop- 
erty, we  do  not  deem  It  necessary  to  decide 
in  this  case.  It  may  be  safely  conceded  that 
to  levy  a  tax  upon  exported  property, 
which  should  operate  Indirectly  as  the  lay- 
ing of  a  duty  upon  the  export,  is  as  per- 
nicious as  to  lay  it  directly.  We  do  not 
find  the  slightest  evidence  of  a  purpose  on 
the  part  of  the  state  to  lay  a  duty  on  the 
whlEfliy  because  It  was  exported,  by  imposing 
the  tax  in  question.  On  th.e  contrary,  the 
tax  Is  levied  upon  all  personal  property  own- 
ed by  citizens  of  this  state,  wherever  sit- 
uated (If  subject  at  all  to  the  taxing  Juris- 
diction of  the  state),  upon  the  sole  theory 
that  its  situs  for  purposes  of  taxation  is 
the  domicile  of  the  owner,  and,  as  the  owner 
resides  here,  and  has  the  benefit  of  the  pro- 
tection of  the  laws  and  government  of  this 
state  over  his  person,  he  should,  in  pro- 
portion to  the  wealth  which  attends  his  per- 
son, bear  his  share  of  the  expense  of  the 
state  government 

Although  the  taxing  statutes  of  this  state 
provide  (section  4020,  Ky.  St  1903):  "All 
real  and  personal  estate  within  this  state, 
and  all  personal  estate  of  persons  residing 
in  this  state,  •  *  •  shall  be  subject  to 
taxation  unless  the  same  be  exempt  from 
taxation  by  the  Constitution" — It  must  be 
construed  not  to  mean  personal  estate  own- 
ed by  persons  residing  In  this  states  but 
which  Is  tangible  and  permanently  located 
in  other  states,  and  employed  there  in  the 
prosecution  of  the  owner's  busbiess.  Such 
property,  not  enjoying  any  benefit  or  pro- 
tection from  the  laws  of  this  state,  but  de- 
riving such  benefit  wholly  from  the  laws  of 
the  state  where  situated,  for  wblcb  It  Is 
presumably  taxed  there,  is  not  deemed 
within  the  taxing  Jurisdiction  of  this  state. 
Union  Refrigerator  Tr.  Co.  v.  Kentucky  (U. 
S.)  26  Sup.  Ct  36,  60  L.  Ed.  ICSO.  We  do 
not  apprehend  that  the  motive  of  the  ex- 
porter could  ever  safely  be  Inquired  Into. 
For,  If  a  state  could  say  to  such,  "We  find 
the  fact  to  be  that  you  are  not  exporting  In 
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good  faith  for  sale  or  permanent  location 
of  your  property  abroad,  therefore  we  will 
tax  it,  notwithstanding  It  is  export  merchan- 
dise," in  that  way  tlie  state  could  vexatiously 
Interfere  with  a  subject  over  which  Con- 
gress has  been  ceded  the  entire  control.  It 
is  safer  to  treat  the  property  exported  as 
being  thereafter  within  the  Jurisdiction  of 
the  government  within  whose  territory  it 
may  be  lodged.  The  whisky  in  the  case  nt 
bar  baying  been  stored  In  a  warehouse  in 
Germany,  where  It  became  a  part  of  the 
mass  of  property  within  the  German  Empire, 
doubtless  owed  a  "duty  to  pay  taxes  to  the 
support  of  that  government  while  there. 
The  state  of  Kentucky  neither  had  nor 
should  attempt  to  exercise  further  Jurisdic- 
tion over  it  for  any  purpose.  The  ware- 
housemen In  Germany  who  issued  ware- 
house receipts  for  the  whisky  created  a 
distinct  property  in  the  receipts.  While  In  a 
sense  they  represented  the  whisky,  being  its 
symbol  for  certain  purposes,  It  could  scarce- 
ly be  maintained,  for  It  Is  not  true,  that 
they  stand  In  lieu  of  the  whisky  for  all  com- 
mercial purposea  Like  all  symbols,  they 
are  Actions;  so  are  promissory  notes,  and' 
bonds.  Each  Is  a  representative  or  evidence 
of  something  else.  Yet  everywhere  each  has 
an  Individual  value,  derivative,  it  is  true, 
from  the  thing  upon  which  it  is  rested,  yet 
Is  deemed  distinct  property.  A  bond  Is  an 
an  evidence  of-  the  promise  of  its  maker  to 
pay  Its  face  at  a  time  ascertainable.  Its 
original  commercial  value  depends  upon  the 
value  of  the  security  supporting  it,  whether 
it  be  the  solvency  of  Its  maker,  his  credit, 
or  the  hypothecation  of  collateral  to  Insure 
Its  being  redeemed.  Its  indorser  may  add  to 
its  original  value  as  property  by  bis  solvency, 
and  so  forth.  Yet.  as  so  much  paper.  It  is 
valueless  whether  for  taxation  or  trade.  It 
may  rest  for  the  security  of  Its  redemption 
upon  real  estate,  or  for  that  matter  whisky, 
mortgaged,  while  It  derives  Its  value  as  a 
commercial  asset  in  part,  or  maybe  In  whole 
from  the  mortgaged  property,  securing  It,  It 
Is  always  and  everywhere  deemed  property 
of  the  value  which  It  may  have  in  the  mar- 
ket, and  may  be  taxed  although  the  prop- 
erty mortgaged  to  redeem  It  Is  beyond  the 
taxing  district,  and  may  also  be  taxed  where 
it  la  situated. 

A  warehouse  receipt  partakes  of  fwme  of 
the  same  features.  Its  original  value  may 
depend  entirely  on  the  value  of  the  chattel 
It  represents,  and  which  Is  deemed  to  be  in 
pledge  to  redeem  it.  But  such  receipts  are 
generally  negotiable,  as  bonds  and  bills  of 
exchange  are.  Each  indorser  may  add  ma- 
terially to  their  value.  They  float  upon 
the  markets  6f  the  world  as  property,  as 
surely  as  bonds  are  property.  Whoever 
owns  them,  owns  that  much  of  assets  hav- 
ing such  value  as  the  market  affords  to  them, 
which  may  be  sold,  hypothecated,  attached 
for  debt,  and  are  the  subject  ^of  inheritance. 
Like  other  choses  in  action,  their  situs  is  that 


of  theit  owner.  His  security  and  comfort 
given  to  him  by  government  enable  him  to 
hold  and  enjoy  them.  Nor  is  It  true  that, 
as  they  are  Lssued  upon  bis  whisky,  they  are 
in  effect  evidence  merely  of  his  title,  as  bis 
deeds  to  bis  lands  in  a  foreign  state  may 
be.  Title  deeds  in  this  country  are  not  such 
property  as  that  they  have  an  independent 
value,  or  a  market  value.  The  warehouse- 
man who  stores  whisky  becomes  its  bailee. 
He  has  a  special  property  in  it  He  who 
lodged  it  there,  exchanges  it  to  the  ware- 
houseman for  the  latter's  negotiable  receipts, 
commercial  paper,  promises  to  redeem,  and. 
independent  of  the  receipts,  the  former 
owner  no  longer  has  the  property  in  the 
whisky,  any  more  than  the  mortgagee  has 
the  property  In  the  mortgaged  chattel.  We 
are  of  opinion,  and  without  hesitation  hold, 
that  warehouse  receipts,  wherever  issued, 
and  whatever  they  may  represent,  are  in- 
tangible personal  property,  whose  situs  for 
purposes  of  taxation  Is  the  domicile  of  their 
owner.  They  may  be  and  should  be  taxed 
at  his  domicile  at  such  value  as  they  may 
have  bad  on  the  day  fixed  by  the  statute 
for  listing  property  generally  for  taxation. 
Wherefore  the  Judgment  is  reversed,  and 
cause  remanded  for  proceedings  consistent 
herewith. 


CHESAPEAKE  &  O.  UY.  CO.  v.  RICHARD- 
SON et  ai. 
(Court  of  Appeals  of  Kentucky.    Jan.  16,  1907.) 

1.  Railkoads— Right  of  Wat— Deed— Resek- 
VATION — Extent  or  Eabeuent. 

A  deed  of  a  railroad  right  of  way,  reserv- 
ing to  the  grantor  the  right  to  pass  ovrir  the 
property  conveyed  to  and  from  the  griuitor's 
property,  gives  him  the  right  to  pass  over  the 
road  only  at  a  definite  place  to  be  •el'jcterf.  tind. 
when  so  selected,  he  has  no  right  to  paai  over 
any  other  part  of  the  road. 

[Ed.  Note.— B^or  cases  in  point,  «ae  Cent  Dig. 
vol.  41,  Railroads,  M  167,  172,  310.] 

2.  Same- Destbuction  o»  Wat— Oamaoks. 

■^Tiere  the  railroad  over  whUi  one  has  a 
right  to  pass  to  and  from  iiis  land  on  either  side 
is  so  raised  that  it  it  is  impracticable  tc.  use 
the  passway  without  extenUine  the  approaches 
beyond  the  right  of  way  onto  bis  propertf,  the 
crossing  is  practicilly  destroyed,  and  tbe  owner 
is  entitled  to  recover  as  damages  the  diminution 
in  the  value  of  his  lands  caused  thereby. 

[Ed.  Note. — For  cases  in  point,  «ue  Cent.  Dig. 
vol.  41,   Railroads,  §§  312,  313,  365.] 

3.  Same— Estoppel. 

One  having  a  right  to  a  pii£sway  over  a 
railroad  is  not  estopped  to  claim  damages  for 
the  raising  of  the  road,  making  it  impracticable 
to  use  the  paasway  without  extending  the 
approaches  beyond  the  right  of  way  onto  hia 
own  land,  though,  after  the  road  is  so  raised, 
ho  construct  a  building  so  that  it  would  be  im- 
possible to  have  a  crossing  constrccted,  where 
it  had  been  before  the  road  was  raised. 

Appeal  from  Circuit  Court,  Boyd  County. 

"Not  to  be  officially  reported." 

Action  by  J.  C.  Richardson  and  others 
against  the  Chesapeake  &  Ohio  Railway  Com- 
pany. Judgment  for  plaintiffa  Def«idant 
appeals.    Affirmed. 
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Worthlngton  &  Cochran,  and  W.  H.  Wads- 
worth,  for  appellant  Proctor  K.  Malln  and 
Thomas  R.  Brown,  for  appellees. 

O'REAR,  C.  J.  Appellees'  ancestor,  then 
the  owner  of  a  body  of  land  in  Boyd  county, 
conveyed  a  strip  of  It  45  feet  wide  to  the 
Contracting  &  Building  Company  for  the 
Ellzabetbtown,  Lexington  &  Big  Sandy  Rail- 
road Company,  for  puri)oses  of  a  railroad 
right  of  way.  The  deed,  dated  April  14,  1880, 
contains  this  reseryatlon  of  an  easement: 
"It  is  expressly  agreed  between  the  par- 
ties that  the  fencing  necessary  upon  each 
side  of  the  land  grant  is  to  be  made  and 
maintained  by  the  party  of  the  first  part 
at  ber  expense;  and  it  Is  further  agreed  that 
she  is  to  have  the  right  to  pass  over  the 
property  herein  conveyed  to  her  from  her 
property,  and  this  right  to  be  and  is  re- 
served to  her  and  her  heirs,  that  is  a  right 
of  Ingress,  egress  and  regress  to  her  prop- 
erty over  the  line  of  the  said  railroad  or 
railroads."  The  railroad  was  built  shortly 
thereafter.  Its  grade  was  elevated  from  12 
to  18  inches  above  the  average  surface  level 
of  the  land.  A  passway  for  vehicles  and  an- 
other for  foot  passengers  was  constructed  by 
the  grantee,  and  matntHiued  by  it  and  Its 
assigns  across  the  railroad  tracks  until  in 
1903.  when.  In  order  to  avoid  the  high  waters 
■which  sometimes  overflowed  the  then  eleva- 
tion, the  tracks  were  raised  to  an  average  of 
about  four  feet  or  more  above  the  level  of 
the  land.  The  crossings  previously  main- 
tained were  destroyed.  The  railroad  com- 
pany offered  to  rebuild  them  provided  ap- 
pellee would  give  them  the  right  to  begin  far 
enough  back  on  the  tatter's  land  to  provide 
a  practicable  grade  or  approach  to  the 
crossings,  but  appellees  refused.  This  silit 
followed,  charging  a  breach  of  the  condition 
of  the  deed,  and  praying  a  Judgment  for  con- 
sequent damages  to  the  plaintiffs'  lands  on 
each  side  of  the  railroad  track,  resulting  be- 
cause of  the  diminished  value  on  account  of 
the  destruction  of  the  right  of  way  from  one 
Bide  to  the  other.  The  Jury,  under  Instruc- 
tions of  the  court  to  he  noticed  later,  award- 
ed appellees  $1,200  damngps. 

Appellant's  contention  is  that  plaintiffs  had 
an  easement  to  cross  the  tracks  of  the  rail- 
road at  one  convenient  point  which,  under 
the  practical  construction  of  the  parties 
many  years  ago,  was  the  point  selected  by 
appellees'  ancestor,  the  grantor  in  the  deed, 
and  acceded  to  by  the  grantee;  that  the 
measure  of  damages  to  appellee  is  such  sum 
as  may  be  necessary  to  put  in  practicable  ap- 
proaches to  the  crossing,  with  such  sum  In 
Addition  as  will  compensate  appellees  for 
having  been  deprived  of  its  use  from  the 
time  It  was  closed  up  to  the  time  of  the 
filing  of  the  petition  in  this  case.  Wilson  v. 
I.  C.  R.  R.  Co.,  92  S.  W.  e02.  20  Ky.  Law 
Rep.  170.  Appellees'  contention  is,  on  the 
Mntrary,  that  they  were  entitled  to  pass  over 


the  reserved  strip  anywhere  along  Its  entire 
length,  and  that  the  measure  of  their  dam- 
ages Is  the  diminished  value  of  the  abutting 
lands  because  of  being  deprived  of  such  right. 
The  instructions  given  to  the  jury  indicate 
the  trial  court's  view  of  the  law  governing 
the  case  to  hare  been  that  appellees  were  en- 
titled to  a  passway  over  the  railroad  tracks 
to  and  from  the  whole  of  the  land  described 
in  the  deed.  But  It  was  not  said  in  the 
instructions,  nor  Is  it  necessarily  inferable 
from  anything  that  was  said,  that  appellees 
liad  the  right  to  pass  over  any  axid  every  part 
of  the  right  of  way  which  was  something 
over  600  feet  long.  Nor  do  we  thluk  that 
they  were  so  entitled.  They  should  have  had 
only  such  passway  across  as  was  reasonably 
necessary-  to  enable  them  to  get  from  the  land 
on  one  side  of  the  track  to  that  part  of  the 
land  which  was  on  the  other  side.  An  ease- 
ment of  a  right  of  way  through  another's 
property  does  not  mean  a  changeable  route 
at  the  pleasure  of  the  owner  of  the  dominant 
estate,  but  implies,  where  it  is  uot  si>eciflcai- 
ly  described,  that  one  definite  route  Is  to 
be  selected  and  thereafter  used;  and  when 
so  selected,  there  remains  no  right  to  pass 
over  any  other  part  of  the  track  embracing 
the  servient  estate.  Jenuisou  v.  Walker,  11 
Gray  (Mass.)  423;  Bannon  v.  Angler,  2  Al- 
len (Mass.)  128;  Washburn  on  Easements, 
265. 

The  proof  disclosed  that  it  was  not  practi- 
cable to  build  approaches  to  the  track  cross- 
ing, without  extending  them  beyond  appel- 
lant's 45-foot  strip  of  right  of  way;  that  to 
begin  the  approach  at  the  edge  of  the  right 
of  way  would  make  the  grade  too  steep  so 
that  it  would  destroy  Its  practicability  as 
a  wagon  roadway.  This  is  equivalent  to  de- 
stroying the  passway  altogether,  and  put  It 
out  of  the  power  of  the  railroad  company  to 
ever  remedy  It.  The  railroad  track  is  a  per- 
manent structure,  and  would  not  be  ordere«l 
changed  by  the  courts.  Appellees  were  not 
bound  to  give  up  part  of  their  land  to  enable 
appellant  to  comply  with  Its  imdertaktng  In 
the  deed.  There  was  no  obligation  upon  ap- 
pellees to  give  any  more  of  their  laud  for 
the  purposes  of  the  railroad  company.  On 
the  contrary,  the  obligation  was  upon  the 
railroad  company  to  furnish  a  suitable  and 
necessary  passway  at  Its  own  expense  so  as 
to  afford  them  access  to  their  lands  from 
one  side  of  the  track  to  the  other.  If  there 
was  necessity  for  raising  Its  tracks  to  a  very 
high  level,  making  it  Impracticable  to  af- 
ford such  passway,  such  necessity  could  not 
excuse  the  company  from  complying  with  its 
obligation  to  furnish  the  passway.  or  to  pay 
damages  for  its  failure  to  furnish  it.  It  may 
reasonably  be  Inferred,  and  Indeed  appears 
to  be  the  fact,  that  the  reserved  passway  was 
a  part  of  the  consideration  to  the  grantor, 
Mrs.  Richardson,  when  she  conveyed  to  ap- 
pellant's assignor  the  right  of  way  for  its 
railroad.    If  it  had  then  been  known  that  the 
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pasgway  would  not,  or  cotdd  not,  haye  bem 
made  so  that  It  could  be  utilized,  she  would 
undoubtedly  have  asked,  and  been  entitled 
to  receive,  a  sum  equivalent  In  value.  That 
would  have  been  the  diminished  value  oJT  her 
other  lands,  made  Inaccessible  except  by  go- 
ing some  other  more  clrcnltous  route,  by 
reason  of  the  construction  of  the  Impracti- 
cable embankment  for  the  roadbed  through 
her  lands.  Gonstmhig  somewhat  similar  re- 
servations which  had  been  rendered  Impracti- 
cable of  execution  by  reason  of  the  railroad 
company  having  built  high  and  impassable 
walU  along  Its  right  of  way,  this  court  held 
the  measure  of  damages  to  be  the  diminished 
value  of  the  lands  for  whose  benefit  the  re- 
served use  was  made.  B.  L.  &  B.  8.  B. 
B.  Oo.  T.  KlUen,  21  Ky.  Law  Bep.  122,  50  S. 
W.  1108;  B.  U  A  B.  S.  B.  B.  Oo.  T.  Wright's 
Adm'x,  21  Ky.  liaw  Bep.  128,  SO  S.  W.  1105. 
Ibo  court  told  the  jury  In  this  case  that  the 
measure  of  plaintiff's  damages  was  the  dif- 
ference In  the  market  value  of  her  ad- 
joining lands  just  before  and  just  after  It 
became  generally  known  that  the  elevation 
of  the  railroad  ttaids.  was  to  be  made. 
After  the  track  was  elevated  as  stated,  and 
the  passway  previously  set  apart  to  and  used 
by  appellees  was  closed  by  such  elevation, 
appellees  sold  and  conveyed  a  strip  off  their 
lands  as  town  lots,  and  a  building  has  been 
erected  just  opxwsite  the  crossing,  so  that 
now  It  would  be  Impossible  to  have  the 
crossing  made  at  that  point 

Appellant  pleaded  these  facts,  basing  upon 
them  a  plea  of  estoppel.  The  theory  ad- 
vanced Is  that  the  parties  had  by  practical 
construction  selected  that  point  as  the  one 
where  the  passway  was  to  be  located,  and 
plaintiffs  having  themselves  closed  one  end 
of  it  BO  as  to  render  It  Impossible  of  being 
reopened,  they  ought  not  to  be  heard  to  com- 
plain that  It  was  not  reopened.  A  demurrer 
was  sustained  to  the  plea.  We  think  correct- 
ly. The  fault  with  the  plea  Is,  It  admits  the 
previous  alteration  of  the  railroad  elevation 
and  grade,  so  as  to  render  it  impracticable  to 
have  a  crossing  there  without  encroaching 
upon  appellees'  lands  for  the  approaches, 
tber^y  making  appellees  contribute  some 
part  of  what  appellant  alone  was  bound  to 
do.  After  appellant  had  put  it  out  of  its 
power,  aa  It  bad  by  the  altered  grade,  to 
maintain  the  crossing  at  the  established 
point,  or  elsewhere  (m  the  premises,  plain- 
tiffs were  not  obliged  to  let  their  property 
wastes  or  to  refrain  from  using  It  to  the  best 
advantage  of  whtdi  It  was  then  susceptible, 
and  this  they  had  the  right  to  do,  taking  It 
as  then  settled  that  their  right  to  the  passway 
was  gone,  and  their  sole  remedy  was  for  the 
damages  resulting  to  their  property,  because 
of  its  destruction. 

The  jury's  verdict  appears  to  have  been 
well  within  the  figures  warranted  by  the 
evidence. 

Judgment  affirmed. 


OBOSTHWAIT  v.  SATURDAY  NIGHT 
SAVINGS  &  LOAN  ASS'N. 

BIVENS*  ADM'B  v.  BIVHNS'  GUABDIAN 
et&l. 

(Court  of  Appeals  of  Kentucky.    Jan.  16,  1907.) 

OOUFBOMISE    AND    SETTLKUENT— MAXIEBS    IN- 
CLUDED—RECEIPT    IR    Fuix. 

Though  a  receipt  and  check  given  on  settle- 
ment of  claims  recite  tliat  tbey  are  in  fnli 
of  all  demands,  they  will  l>e  considered  as  not  in- 
cluding a  claim  not  known  of  by  the  attorney 
who  represented  one  of  the  parties,  all  the  other 
evidences  of  debt  being  l)efore  them. 

SEld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  lO,  Compromise  and  Settlement,  ({  55,  So, 
58.] 

Appeal  from  GirctUt  Court,  Fayette  Comity. 

"Not  to  be  officially  reported." 

In  the  suit  of  F.  T-  Bivois'  administrator 
against  William  Blvens'  guardian  and  others, 
to  sell  real  estate  to  satisfy  a  mortgage. 
Perry  Orosthwalt  appeared  and  asked  to 
have  certain  bonds  of  his  canceled.  This  was 
opposed  by  the  Saturday  Night  Savings  Sc 
Loan  Association,  and  was  denied,  and  a 
judgment  rendered,  directing  their  payment. 
Orosthwalt  ai^)eal&    Affirmed. 

Nat  H.  Hobbs  and  George  B.  BlUlngsl^. 
for  appellants.  Wm.  Worthington  and  Geo. 
S.  Shanklin,  for  appellees. 

LASSTNG,  J.  For  some  years  prior  to  the 
year  1902,  there  was  an  Institution  in  the 
city  of  Lexington  known  as  the  "Saturday 
Nlgbt  Savings  &  Loan  Association,"  and  ap- 
pellant Perry  Crossthwalt  was  one  of  the 
directors  of  this  company.  He  bought  and 
sold  to  the  savings  and  loan  association  nu- 
merous small  pieces  of  property,  and  became 
Indebted  to  the  association  therefor.  In  1901, 
the  association  closed  out  its  business.  It 
was  not  Insolvfflit  but  went  Into  voluntary 
liquidation.  At  this  time,  Crossthwalt  was 
indebted  to  the  association  on  several  notes 
of  various  sizes,  secured  by  mortgage  and 
lien  upon  real  estate,  upon  whkdi  there  had 
been  paymmts  made,  and  In  March,  1906,  ap- 
pellant and  ai^;)ellee,  through  Its  attorney, 
George  S.  Sbanklln,  undertook  to  adjust  and 
settle  the  matters  of  difference  between  ap- 
pelant Crossthwalt  and  appellee  associa- 
tion, niey  finally  agreed,  and  on  March  21, 
1906,  appellant  paid  appellee  the  sum  of 
$1JBOO  In  settlement  of  the  matters  between 
them.  The  check  recites  that  it  is  "for  full 
of  balance  due  S.  N.  S.  and  L.  A."  (abbrevia- 
tions for  appellee)  "on  notes,  etc;"  and  the 
receipt  executed  by  Shanklln  to  appellant  Is 
as  follows:  "Received  of  P.  Crossthwait 
$1,500,  and  surrender  of  his  books  and  divi- 
dends, in  full  of  all  obligations  due  from  him 
to  the  Saturday  Night  Savings  &  Loan  Asso- 
ciation. [Signed]  Saturday  Night  Savings  & 
Loan  Ass'n,  by  Geo.  8.  Shanklin,  Att'y." 
Thereafter,  the  attorneys  for  the  company 
caused  Its  president  to  release  all  Hens  of 
record  which  It  held  against  the  property  of 
appellant  Oosstbwait.  It  appears  In  the  suit 
of  F.  T.  Blvens'  Adm'r  v.  William  Blvena' 
Giwrdlan,  etc,  which  was  a  suit  to  sell  cer- 
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tain  real  estate  to  satisfy  a  mortgage  debt 
against  it,  appellant  Crossthwalt  had  become 
the  purcliaser,  and  the  debt  for  which  it 
-was  gold  being  the  property  of  the  appeilee, 
the  speciai  commissioner  who  made  the  sale 
had  been  directed  to  collect  the  sale  bonds 
executed  by  appellant  Crossthwalt  for  said 
property,  to  wit,  two  bonds  of  $250  each,  and, 
after  the  payment  of  the  costs,  to  pay  over 
to  appellee  the  balance  of  the  sale  bonds. 
This  was  in  1898.  Appellant  bad,  at  the 
date  of  the  settlement  above  referred  to, 
paid  no  part  of  the  said  two  bonds.  These 
bonds  were  not  executed  to  appellee,  but  were 
executed  to  the  special  commissioner  of  the 
Payette  circuit  court  They  were  not  in  the 
bands  of  the  attorney,  Shanlclln,  representing 
tbe  association,  and  it  is  clear  from  the 
proof  tbat  he  knew  nothing  of  their  exist- 
ence at  the  time  of  malclng  the  settlement 
above  referred  to.  In  June  following  the  set- 
tlonent,  appellant  appeared  In  the  Fayette 
circuit  court  and  asked  to  have  his  bonds 
canceled  in  the  suit  of  Blvens'  Adm'r  t. 
Blvens'  Guardian.  Appellee  objected,  alleg- 
ing that  tbe  bonds  bad  not  been  paid  and 
were  not  taken  Into  consideration  in  the 
settlement  made  and  entered  into  on  the  21st 
of  March.  Appellant  contended  that  they 
bad  been  considered  in  the  matters  taken  in- 
to consideration  and  covered  by  said  settle- 
ment, and  on  this  question  of  fact  thus  raised 
the  matter  was  referred  to  a  speclal  commis- 
sioner to  hear  proof.  He  took  the  proof  of 
such  witnesses  as  the  parties  offered,  and 
thereafter  reported  to  the  court  that  the 
bonds  in  question  had  not  been  taken  Into 
consideration  by  the  parties  in  effecting  the 
settlement  and  adjustment  which  was  had 
between  them  In  March,  1006.  Exceptions 
were  filed  to  this  report,  and  upon  final  hear- 
ing tbe  court  overruled  the  exceptions,  and 
directed  the  appellant  to  pay  the  bonds  in 
question.  From  this  order  and  the  Judgment 
directing  the  payment  of  these  bonds,  Cross- 
thwalt appeals. 

There  were  many  evidences  of  debt  held 
by  the  appellee  association  against  appellant, 
at  the  date  upon  which  the  settlement  was 
made,  and  appellant  also  held  and  had  an 
interest  In  the  appellee  association  of  at 
least  one  share  of  stock,  with  such  profits  as 
might  have  accrued  thereon.  The  decided 
weight  of  the  proof  is  to  the  effect  that  the 
evidences  of  debt  upon  which  the  settlement 
was  being  effected,  and  which  entered  into 
the  consideration  of  the  compromise,  were 
before  the  parties  at  the  time  they  were  at- 
tempting to  effect  their  settlement,  and  It  Is 
undoubtedly  true  that  the  attorney  represent- 
ing the  appellee  association  at  that  time  knew 
nothing  of  the  existence  of  the  two  bonds 
above  referred  to.  We  are  of  opinion  that 
these  bonds  did  not  enter  Into  or  form  any 
part  of  the  consideration  for  said  compromise 
settlement.  Neither  party  referred  to  them. 
If  appellant  at  that  time  knew  or  remember- 
ed tbelr  existence,  he  failed  to  disclose  that 


fact  to  appellee's  attorney;  and  although  ap- 
pellee, under  the  direction  of  Its  attorney, 
released  all  of  the  record  liens  against  the 
property  of  appellant,  including  tbe  lien 
upon  the  property  for  which  the  bonds  bad 
been  executed,  its  act  tn  releasing  this  iatt 
piece  of  property  was  clearly  done  through 
a  mistake  on  the  part  of  the  attorney  repre- 
sentbig  the  appellee.  And  while  the  receipt 
and  the  check  recite  that  they  are  in  full 
of  all  demands,  the  proper  construction  would 
be  that  they  were  Intended  to  be  in  full  of 
all  demands  growing  out  of  tbe  matters  which 
they  had  under  consideration  before  th.em, 
and  which  entered  into  the  conslderatl<m  for 
the  settlement  as  understood  by  them  at  the 
time;  and,  although  the  receipt  recites  that 
it  is  in  full,  nevertheless,  as  said  in  tbe  case 
of  Byrne,  Ryan  &  Co.  v.  Schwing,  etc.,  0  B. 
Mon.  190:  "Accounts,  settlements,  and  even 
receipts,  are  always  susceptible  of  explana- 
tion and  correction."  It  seems  to  us  tbat,  in. 
tbe  light  of  the  proof  offered  and  given  in 
this  case,  tbe  receipt  Is  properly  explained 
by  appellee  to  mean  tbat  it  was  given  In 
full  for  all  demands  which  were  liad  and  be- 
fore them,  and  which  entered  into  and  form- 
ed a  part  of  the  consideration  for  the  com- 
promise effected. 

We  are  of  opinion  that  the  two  bonds  for 
$250  each  did  not  enter  Into  consideration, 
nor  form  a  part  of,  the  compromise  settle- 
ment made  upon  March  21,  1905,  between  ap- 
pellant and  appellee's  attorney.  Said  bonds 
are  still  In  force  and  effect,  and  tbe  Judgment 
is  affirmed. 


COMMONWBAI/TH  v.  0ARNE5S. 
(Court  of  Appeals  of  Kentucky.    Jan.  18,  1007.) 

1.  Judges— Spkoial  Judoes— Qualxfioations 
— Rbsidxnob. 

Under  a  statute  providing  that  a  special, 
judge  must  possess  "all  the  qualifications  of  a 
circuit  judge,  *  •  •  "  it  is  not  necessary  that 
a  speclal  judge  shall  be  a  resident  of  the  dis- 
trict 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Judges,  }  56.] 

2.  Samx— PowKBS— Calurq  Speciai.  Tkbu- 
Statutes. 

St  1903,  !  071,  gives  a  special  judge 
appointed,  when  the  regular  judge  cannot  sit, 
all  tbe  powers  of  the  regular  judge,  such  section 
not  bemg  amended  by  Laws  lOOO,  c.  23,  p. 
249,  amending  section  064,  prohibiting  a  special 
judge  appointed,  because  of  congestion  of  busi- 
ness, from  calling  a  special  term.  Hdd,  that  • 
judge  appointed  under  section  071  can  call 
a  special  term. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Judges,  !  d9.] 

3.  Criminal  Law— Gbantiho  Continuance- 
disobetion  of  cottbt. 

Granting  continuances  in  criminal  trials 
is  within  the  sound  discretion  of  the  circuit 
judge. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  i  1311.] 

4.  CaniiNAi,  Law— AcoEssoBT  BEronc  Fact- 
Indictment  FOB  MUBDKB. 

Under  an  indictment  for  murder,  defendant 
may  be  convicted  if  he  was  absent  at  tiw  tiiM 
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the  homicide  was  committed,  but  was  an  acces- 
sory before  the  fact. 

(Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  H  87-90,  103 ;  vol.  26, 
Homicide,  {  51.] 

5.  Same— Tmai^-Ordbr  ok  Hbabino  Oaubbs. 

The  court  lias  the  right  to  try  cases  as 
they  stand  on  the  doclcet. 

6.  .TUBT  —  SultHONINO  —  JURY   IjST  —  JUBT 

Wheel— Summoning  Other  Pebsons— Per- 
sons Outside  the  County. 

St.  190.3,  S  2244,  provides  for  opening  at  a 
special  term  the  list  of  jurymen  delivered  to 
the  cleric  at  the  last  regular  term,  and  drawing 
other  lists  from  the  wheel  for  the  next  regular 
term.  Laws  190(3,  p.  532,  c.  156,  authorizes  the 
judge  in  a  criminal  case,  if  the  panel  is  ex- 
hausted by  challenge,  to  supply  jurors  by  draw- 
ing from  the  wheel,  or  to  direct  the  sheriff 
to  summon  "bystanders  or  persons  to  fill  such 
vacancies."  Held,  that  a  special  judge  may 
supply  jurors  on  exhausting  the  panel  by  draw- 
ing from  the  wheel,  without  summoning  by- 
standers, and  if  a  jury  cannot  be  obtained  in 
this  manner  in  the  county  one  may  be  sum- 
moned from  an  adjoining  county,  under  Cr.  Code 
Prac.   i  194. 

"To  be  ofBcially  reported." 

Proceedings  by  the  commonwealth  to  re- 
strain William  M.  Cames  from  acting  as 
special  Judge.  Motion  to  make  temporary 
order  permanent  overruled. 

Byrd  &  Jouett,  N.  B.  Hays,  Atty.  Gen.,  0. 
H.  Morris,  and  James  P.  Adams,  for  the  Com- 
monwealth. Lewis  McQuown,  J.  H.  Hazel- 
rigg,  McQiiown  &  Brown,  and  Hazelrlgg, 
Clienault  &  Hazelrigg.  for  defendant 

HOBSON,  J.  The  regular  circuit  judge  de- 
clined to  sit  In  the  case  of  Commonwealth  v. 
James  Hargls,  and  several  other  prosecutions 
pending  in  the  Breathitt  circuit  court.  The 
Governor  appointed  Wm.  M.  Cames  as  special 
Judge  to  hold  the  court.  He  called  a  sitecial 
term  of  the  court  for  the  trial  of  the  cases, 
and  was  proceeding  with  the  trial  of  the  case 
of  Commonwealth  v.  Hargls,  when  the  At- 
torney General  and  the  commonwealth  attor- 
ney filed  in  this  court  a  petition  praying  thl.s 
court  to  issue  a  writ,  re-straining  him  from 
further  proceeding  In  the  matter.  A  tem- 
porary order  was  made  as  prayed;  a  re- 
sponse was  then  filed  to  the  petition,  and  the 
case  was  heard  orally.  We  will  ludltate 
briefly  our  conclusions  upon  the  record. 

1.  It  Is  not  necessary  that  a  special  Judge 
shall  be  a  resident  of  the  district.  It  was  so 
held  in  Farrell  v.  Commonwealth,  7  Ky.  Law 
Itep.  683,  and  in  Breckinridge  v.  Common- 
wealth, 97  Ky.  267,  30  S.  W.  634.  The  stat- 
ute, under  which  these  decisions  were  ren- 
dered, provided  that  the  special  Judge  must 
Iiossess  "the  qualifications  of  a  circuit  Judge."' 
The  present  statute  provides  that  he  must 
possess  "all  the  qualifications  of  a  circuit 
judge  to  try  such  action,  proceeding,  or  pros- 
ecution." The  requirement  that  the  siiecial 
Judge  must  have  the  qualifications  of  a  cir- 
cuit Judge  would  not  be  satisfied,  if  he  pos- 
sessed only  part  of  the  qualifications,  and 
did  not  possess  others.  The  addition  of  the 
word  "all"  In  no  way  changed  the  st-nse.    It 


simply  expressed  in  words  what  was  cl.a:l.' 
meant  before.  Judge  Carnes  possessed  all 
the  quallflcations  of  a  circuit  Judge  to  try 
the  prosecution,  and  was  competent  to  sit. 

2.  It  was  not  necessary  that  the  regular 
Judge  of  the  district  should  call  the  spsclal 
term.  He  had  declined  to  sit  in  the  casrs 
at  all.  The  special  Judge,  by  section  971, 
Ky.  St.  1903,  is  given  all  the  power  of  the 
regular  Judge.  He  Is  simply  substituted  for 
the  regular  Judge  in  the  cases  referred  to. 
and  may  call  and  bold  a  special  term.  Just 
as  a  regular  Judge  could  hold  it  The  act 
of  1906  (see"  Acts  1906,  p.  249,  c.  23)  is  an 
amendment  to  section  964,  Ky.  St  1903,  and 
does  not  repeal  the  provisions  of  section  97L 
The  special  Judge,  after  be  qualified,  pos- 
sessed all  the  powers  of  the  regular  Judge  as 
to  the  cases  for  which  he  bad  been  appointed. 
We  therefore  conclude  that  the  court  was 
properly  constituted,  and  that  the  special 
term  was  regularly  called. 

3.  The  action  of  the  circuit  Judge  In  over 
ruling  the  motion  of  the  commonwealth  for 
a  continuance  was  evidently  based  upon  the 
ground  that  the  attendance  of  the  witnes-'es 
could  probably  l>e  secured,  and  his  Judgment 
in  this  matter  seems  to  have  lieen  verified 
by  the  facts.  The  circuit  Judge  must  nec- 
essarily exercise  a  sound  discretion  in  the 
matter  of  continuances.  The  defendant  is 
entitled  to  a  speedy  trial,  and  the  circuit 
Judge  should  not  allow  the  case  to  be  con- 
tinued over  his  objection,  unless,  in  the  Judg- 
ment of  the  circuit  court,  the  ends  of  Justice 
so  re(iulre.  It  is  proper  that  due  regard 
should  be  given  the  views  of  the  common- 
wealth attorney  as  the  representative  of  the 
commonwealth,  but,  after  all,  the  circuit 
Judge  has  a  discretion  In  the  matter,  which 
he  must  exercise,  and  we  see  nothing  In  this 
record  to  indicate  an  abuse  of  discretion  In 
the  court's  overruling  the  motion  for  a  con- 
tinuance. 

4.  The  motion  of  the  commonwealth  attor- 
ney to  quash  the  indictment  and  re-refer  th<- 
case  to  the  grand  Jury  was  made  apparentlj- 
on  the  groimd  that  the  circuit  court  In  a 
neighboring  circuit,  had  held,  under  a  similar 
indictment  that  the  defendant  could  only  be 
convicted  as  principal  in  the  homicide.  The 
commonwealth  attorney  learned  that  much 
of  the  evidence  for  the  commonwealth  would 
be  directed  to  show  that  the  defendant  was 
an  accessory  before  the  fact,  and,  being  ap- 
prehensive that  the  ruling  referred  to  would 
be  followed  in  this  case,  he  moved  the  court 
to  quash  the  indictment  and  re-refer  the  case 
to  the  grand  Jury.  The  court  took  the  view 
that  the  Indictment  was  sufficient  and  that 
there  was  nothing  to  be  gained  by  quashing 
it  and  re-referring  the  case  to  the  grand  jury. 
In  the  case  of  Commonwealth  v.  Hargls  (this 
day  decided)  99  S.  W.  848,  this  court  has 
reversed  the  case  referred  to  in  which  the 
indictment  was  held  Insufileient  to  warrant 
the  conviction  of  the  defendant  as  an  ac- 
cessory before  the  fact    Judge  Cames  was 
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right  In  holding  the  Indictment  good,  and  a 
reference  to  the  grand  Jury  unnecessary.  Un- 
der the  Indictment  the  defendant  may  be  con- 
victed, If  he  was  absent  at  the  time  the 
homicide  was  committed,  and  was  an  ac- 
cessory before  the  fact  to  the  murder. 

5.  Under  the  facts  shown,  the  circuit  court 
did  not  abuse  a  sound  discretion  In  deciding 
to  appoint  an  elisor  to  act  in  lieu  of  the 
sheriff.  There  was  no  controversy  as  to  the 
facts  stated  in  the  affidavits. 

6.  The  court  had  the  right  to  try  the  cases 
as  they  stood  on  the  doclcet. 

7.  By  section  2244.  Ky..  St.  1903,  It  is  pro- 
vided that  If,  at  any  special  term  of  a  cir- 
cuit court,  grand  or  petit  Juries  are  required, 
the  Jud^e  of  the  court  may  direct  the  cleric 
to  open  the  list  made  and  delivered  to  him  at 
the  last  regular  term,  and  that  the  clerk  shull 
then  open  the  list,  and  deliver  a  copy  to  the 
sheriff  who  shall  summon  the  Jurora  It  Is 
also  provided  that  the  Judge  shall  draw  from 
the  wheel  other  lists  for  the  next  regular 
term  of  the  court,  instead  of  the  lists  used. 
As  the  special  judge  has  ail  the  power  of  a 
regular  Judge,  this  section  applies  to  the  spe- 
cial Judge  no  less  than  the  regular  Judge. 
If  the  special  Judge  has  not  the  key,  be 
should  apply  to  the  regular  Judge  for  It.  as  It 
Is  provided  In  section  2345,  Ky.  St.  1903,  that 
the  regular  Judge  shall  transmit  the  Icey  by 
some  reliable  person  or  by  express  to  the  pro 
tem.  Judge  of  the  court  at  any  term  of  the 
court  at  which  a  Jury  Is  to  be  drawn,  If  the 
regular  Judge  cannot  attend.  The  circuit 
Judge,  in  the  case  at  bar,  should  make  up  the 
panel  as  indicated,  and  should  not  summon 
bystanders.  It  Is  provided  In  the  acts  of 
1906  (see  Acts  1906,  p.  632,  c.  166),  as  fol- 
lows: "If,  in  any  criminal  or  penal  cause  or 
proceeding  called  for  trial,  the  panel  shall  be 
exhausted  by  challenge,  the  Judge  may  sup- 
ply such  Jurors  by  drawing  from  the  drum 
or  wheel  case,  or  he  may  direct  the  sheriff 
to  summon  for  the  trial  of  that  cause  any 
number  of  bystanders  or  persons  to  fill  such 
vacancies."  In  this  case,  in  view  of  the  facts 
shown  by  the  record,  if  the  panel  should  be 
exhausted  before  a  Jury  is  made  up,  tlie 
Judge  should  supply  the  Jurors  by  drawing 
from  the  drum  or  wheel,  and  if,  after  a  rea- 
sonable effort  in  this  way,  a  Jury  cannot  be 
obtained  in  Breathitt  county,  the  court  may, 
under  section  194  of  the  Criminal  C!ode  of 
Practice,  direct  a  Jury  to  be  summoned  from 
an  adjoining  county.  No  motion  has  been 
made  by  either  par^  for  a  change  of  venue. 

In  the  foregoing  conclusions  all  the  mem- 
bers of  the  court  concur.  In  view  of  the 
fact  that  we  are  assured  by  Judge  Games 
that  it  will  be  bis  pleasure  to  execute  the  law 
as  declared  by  this  court  and  Inasmuch 
as  the  statute  as  to  the  selection  of  Jurors 
with  Its  amendments  has  not  been  heretofore 
construed,  the  court  Is  of  opinion  that  the 
preliminary  order  heretofore  staying  proceed- 
ings should  be  set  aside,  and  the  petition  dis- 
missed.     This  conclusion   renders  It  unnec- 


essary for  us  to  pass  on  the  Jurisdiction  of 
this  court  in  the  premises. 
Motion  overruled. 


SAMPLES  V.  SMYTH  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  17,  1907.) 

Boundaries— A0BEEME5T   Between   Parties 

— Validitt. 

On  the  issue  of  the  location  of  the  lioun- 
dary  line  between  adjacent  lands,  a  written 
ftgreemeot,  executed  by  the  veudors  of  the 
present  owners,  which  fixes  the  boundary  line 
in  consideration  of  the  dismissal  of  a  suit  re- 
lating to  the  boundary,  is  admissible  in  evi- 
dence and  binding  on  the  present  owners,  though 
the  agreement  was  not  acknowledged  or  re- 
corded. ' 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  H  160.  161,  213,  214.] 

Appeal  from  Circuit  Court,  Lee  Couniy. 

"Not  to  be  ofBclally  reported." 

Action  by  Nannie  D.  Smyth  and  another 
against  Albert  Samples.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    AfiBrmed. 

S.  P.  Stamper,  for  appellant  H.  L.  Wheel- 
er, for  appellees. 


NUNN,  J.  This  action  was  Instituted  by 
Nannie  D.  Smyth  and  her  husband  against 
the  appellant  Albert  Samples,  in  which  she 
alleged  that  she  was  the  owner  of  a  certain' 
described  boundary  of  land,  and  that  the  ap- 
pellant without  right  and  against  her  will, 
committed  a  trespass  upon  it  by  cutting  and 
converting  to  his  use  the  timber  trees  and 
tan  bark,  of  the  value  of  $100.  Appellant 
answered,  denying  the  allegations  of  the  pe- 
tition, and  alleged  that  he  was  the  owner  of 
the  land  upon  which  he  cut  the  timber  and 
obtained  the  tan  bark.  The  real  issue  that 
was  made  by  the  parties  is,  where  is  the  true 
line  between  their  lands?  The  appellees  claim 
the  true  line  to  be :  "Beginning  at  a  hickory, 
marked  'W.  S.  T.,'  and  thence  N.  88°  E.,  150 
poles,  to  a  pine  at  the  cliff."  The  appellant 
claims  that  it  runs  from  the  same  hickory 
"X.  84°  E.,  150  poles,  to  a  pine  at  the  cliff." 
The  real  contest  is  as  to  where  the  pine  stood, 
called  for,  at  the  cliff.  The  distance  between 
where  the  parties  claim  the  pine  to  have 
stood  is  about  11  poles.  It  is  agreed  that 
there  is  no  pine  standing  at  either  place.  Ap- 
pellant's witnesses  testify  that  there  are 
some  holes,  or  depressions.  In  the  ground  at 
the  point  where  he  claims.  Indicating  that 
the  stiunp  has  either  rotted  or  burned  out 
Api)ellees'  witnesses  testify  that  the  pine 
claimed  by  appellees  is  down,  and  at  the 
time  the  survey  was  made  they  could  not 
discover  any  marks  upon  the  body  of  the 
tree ;  but  one  or  two  of  the  witnesses  testify 
that  they  saw  the  tree  when  standing,  and 
they  then  saw  marks  upon  it  The  evidence 
was  conflicting;  but  the  Jury  found  for  the 
appellee  the  sum  of  |50  In  damages  caused 
by  the  cutting  of  timber  and  tan  bark  upon 
the  land  in  controversy. 
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The  appellant  contends  that  the  court  er- 
red in  permitting  the  appellees  to  introduce 
a  written  agreement  made  and  executed  be- 
tween the  vendors  of  appeliees  and  appellant, 
and  referred  to  by  the  court  in  the  first  in- 
struction to  the  Jury,  and  also  in  allowing 
same  to  be  read  as  eTidence  to  the  jury.  Said 
writing  reads  as  follows,  to  wit:  "Whereas, 
there  is  now  pending  in  the  Lee  circuit  court 
an  action  of  Matilda  V.  Crawford,  etc.,  against 
Wm.  S.  Thacker,  eta;  and  whereas,  said 
Matilda  Crawford  is  dead,  and  the  estate, 
both  real  and  personal,  has  been  divided,  al- 
lotted, and  set  apart  to  each  of  the  heirs  of 
said  Matilda;  and  whereas,  said  action  is 
In  reference  to  a  boundary  of  land  therein 
set  out,  which  was  claimed  by  said  defend- 
ant Thacker,  etc.,  that  in  the  division  of  the 
estate  at  Matilda  and  R.  L.  Crawford  among 
their  several  heirs;  and  whereas,  the  land 
claimed  by  defendants  was  In  the  division 
Of  said  land  allotted,  laid  oB,  and  set' apart 
to  Hiram  Hatton  and  Elizabeth  Hatton,  his 
wife,  as  their  heirs,  and  as  their  proxwrtlon- 
able  part  of  the  real  estate;  and  whereas, 
we  have  this  day  compromised  said  action 
and  the  same  Is  to  be  dismissed,  and  each 
party  to  pay  their  own  cost,  which  remains 
nnpaid,  and  It  is  further  agreed  and  under- 
stood that  it  is  the  best  for  all  the  parties  to 
compromise  said  action :  It  is  further  agreed 
that  for  the  purpose  of  compromise  said  Hat- 
ton and  wife  agree  to  take  $200  for  the 
boundary  of  land  hereinafter  de8crll>ed,  which 
Is  to  be  paid  by  L.  B.  Ranklns,  paying  one 
hundred  dollars,  B.  B.  Cole  paying  fifty  dol- 
lars, and  W.  H.  Crawford,  as  guardian  of 
Nannie  Lee  Crawford,  paying  fifty  dollars, 
to  said  Hatton  and  wife,  for  the  purpose  of 
the  compromise  of  said  action,  and  the  line 
hereinafter  stated  shall  be  known  and  held  as 
the  compromise  line  between  Hatton  and 
wife  or  Crawford's  heirs  and  Wm.  S.  Thacker, 
etc.:  Beginning  at  four  white  oaks,  known 
as  'Valentine  Crawford's  Northwest  Comer' ; 


thence  a  straight  line  to  three  sycamores,  not 
marked,  but  to  be  marked  by  either  of  the 
parties,  on  the  bank  of  Billy's  Fork  of  Mil- 
ler's Creek,  being  the  trees  called  for  in  the 
deed  from  B  B.  Cole;  thence  a  straight 
line  to  a  hickory  on  top  of  the  hill,  marked 
'W.  S.  T.' ;  thence  a  straight  line  to  the  Craw- 
ford cavfc  The  suit  of  Matilda  V.  Crawford, 
etc.,  against  B.  B.  Cole,  etc.,  and  same  against 
W.  P.  Hughes,  etc.,  and  same  against  John 
S.  Howard,  etc.,  are  all  to  be  dismissed,  and 
each  party  to  pay  his  or  their  cost  that  re- 
mains unpaid.  This  3d  of  June,  1884.  Eliza- 
beth Hatton.  Hiram  Hatton.  B.  B.  Cole. 
Wm.  H.  Crawford,  Guar.    U  B.  Ranklns." 

Wm.  S.  Thacker,  the  defendant  to  the  ac- 
tion referred  to  in  this  agreement,  is  the 
father  and  vendor  of  the  appelleea.  It  ap- 
pears that  Matilda  V.  Crawford  owned  a 
large  body  of  land,  which  was  divided  among 
her  heirs,  and  that  part  now  owned  by  appel- 
lant was  allotted  to  Elizabeth  Hatton.  It 
appears  from  this  agreement  that  Thacker 
was  then  claiming  some  land  that  Mrs.  Craw- 
ford contended  was  hers,  and  sued  Thacker 
for  the  possession  of  It ;  and  after  the  death 
of  Mrs.  Crawford  her  heirs  and  Thacker  com- 
promised upon  the  terms  stated  in  the  agree- 
ment It  is  indicated  in  the  writing  that 
Thacker  was  permitted  to  retain  the  land 
claimed  by  paying  his  own  cost,  and,  in  con- 
sideration of  Elizabeth  Hatton  surrendering 
that  piece  of  land  to  Thacker,  the  other  heirs 
paid  to  her  $200.  This  agreement  tends  to 
establish  the  claim  of  appellees,  and  in  our 
opinion  was  competent  and  relevant  evidence. 
The  contention  of  appellant  that  It  was  not 
competent,  for  the  reason  that  It  had  never 
been  acknowledged  or  recorded,  was  without 
merit  There  was  no  claim  or  pretense  tliat 
it  was  not  actually  made  and  executed  by  the 
parties.  It  is  binding  upon  all  the  parties 
who  executed  it  and  their  vendees. 

For  these  reasons,  the  Judgment  of  the  low- 
er court  is  affirmed. 
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BOOK  T.  POIiK  &  OOKRKB. 
(Soprane  Court  of  Arkansas.    Dec.  17,  1900.) 

E<8T0FFBI/— RKOXPnON    OP    BENEFIT— SAUB    OF 

liEVEE  Land  —  Adthokitt  to  Seij-  jx>b 

Notes. 

A  sale  of  land,  «a*  mode  by  a  levee 
district,  a  deed  was  ezecated  and  notes  taken 
for  part  of  the  purchase  price.  Held,  that  the 
district  having  received  the  benefits  of  the  sale 
is  estopped  to  claim  that  it  was  authorized  to 
sell  for  cash  only  under  Laws  1883,  p.  172,  and 
those  claiming  under  it  are  also  estopped. 


[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Estoppel,  jj  153,  260,  262;  vol.  13, 
Corporations,  f  1557.] 


Appeal  from  Ijee  Chancery  Coort;  Edward 
D.  Robertson,  Chancellor. 

Action  between  H.  C.  Book  and  O.  B. 
Polk  and  O.  A.  Ooerke.  From  the  judgment, 
Book  appeals.    Affirmed. 

H.  F.  Roleson,  for  appellant  P.  D.  Mc- 
Cullodi,  for  appellee. 

HIIiL^  C.  3.  McVeigh  &  Bodkin  pnrcbased 
of  the  I>oard  of  directors  of  the  St  FrantHs 
levee  district  a  tract  of  land  at  Its  graded 
price,  and  paid  one-foortb  of  the  pnrchaae 
price  thereof  in  cash,  and  ezecnted  promissory 
notes  for  the  balance,  payable  in  one  and  two 
years,  respectively,  bearing  interest  from 
date  until  paid.  The  president  of  the  boeni 
executed  a  deed  to  said  purchasers,  reciting 
such  purchase,  payment  and  notes  for  bal- 
ance, and,  in  consideration  of  such  payment 
and  notes,  conveyed  said  land  to  than.  Sub- 
sequently the  board  sold  the  same  land  at 
the  same  price  to  others,  and  this  suit  is  a 
contest  between  parties  claiming  under  said 
sales  from  the  levee  Iward,  and  turns  on  the 
validity  of  the  deed  to  McVeigh  &  Bodkin. 
The  act  creating  the  levee  district  (Act 
March  29,  1803;  Acta  1893,  p.  172)  in  the  first 
section  confers  this  power  of  sale  on  the 
board:  "The  said  levee  district  may  sell  said 
lands  for  the  minimum  prices  of  $2.60,  |1.50 
and  50  cents  per  acre  as  to  grade  or  may  is- 
sue the  Iwnds  for  said  levee  district  secured 
by  a  mortgage  on  said  lands  or  any  part 
thereof,  and  payable  as  the  board  of  directors 
may  determine,  and  the  treasurer  of  the  levee 
board  of  said  district  uiwn  receipt  of  pay- 
ment for  any  part  or  parcel  of  said  lands, 
shall  certify  the  same  to  the  president  of 
said  boArd  who  shall  execute  a  deed  in  the 
name  of  said  corporation  to  the  purchaser 
of  said  lands,  the  money  arising  from  such 
sales  or  Issuances  of  bonds  to  be  applied  sole- 
ly to  the  construction  and  maintenance  of 
the  levee  of  said  district" 

It  is  argued  that  only  a  power  to  sell  for 
cash  is  conferred,  and  that  this  deed  shows 


on  its  face  that  It  was  partly  for  cash  and 
partly  on  credit  land  is  therefore  void.  My- 
ers V.  Hawkins,  67  Ark.  413,  is  principally 
relied  upon  by  appellant  to  sustain  his  posi- 
tion. The  opinion  in  that  case  was  modified, 
but  Inadvertently  the  original,  and  not  the 
modified,  opinion  was  published.  See  correct 
opinion,  56  S.  W.  640.  But  there  is  nothing 
in  said  opinion  even  as  originally  drawn 
which  sustains  appellant  The  point  decided 
was  that  under  the  express  terms  of  the 
act  there  was  power  to  sell  the  land,  but  not 
the  timber  separate  and  apart  from  the  land; 
and  the  action  was  to  prevent  the  execution 
of  the  contract  by  enjoining  the  cutting  and 
removal  of  the  timber.  Here  there  is  an 
undoubted  power  to  sell  and  at  tbe  price 
sold,  and  the  only  departure  from  the  stat- 
ute alleged  is  in  making  deed  before  all  the 
purchase  price  was  paid.  A  municipal  op 
other  corporation  may  be  estopped  to  avail 
itself  of  ultra  vires  contracts  where  the  con- 
tracts are  executed,  and  the  contract  Itself 
Is  over  a  matter  within  the  corporate  power 
to  contract  Searcy  v.  Yamell,  47  Ark.  269. 
1  S.  W.  319 ;  Newport  v.  Railway  Co.,  58  Ark. 
270,  24  S.  W.  427;  Frith  v.  Brinkley,  61  Ark. 
402,  83  S.  W.  527;  1  Beach,  Pub.  Corp.  §§  223. 
227;  1  Dillon,  Municipal  Corp.  H  457,  45S; 
School  District  v.  Goodwin  (this  day  decided) 
97  8.  W.  696. 

The  case  of  Hitchcock  v.  Galveston.  96  U. 
S.  841,  24  L.  Ed.  669,  Is  much  In  point  Pay- 
ment for  work  under  a  contract  made  In  ne- 
gotiable bonds  tbe  issue  of  which,  it  was  con- 
tended, was  beyond  the  power  of  tbe  corpora- 
tion. The  <y)urt  said:  "The  promise  to  give 
bonds  to  the  plaintiffs  in  payment  of  what 
they  undertook  to  do  was,  therefore,  at  far- 
thest only  ultra  vires;  and,  in  such  a  case, 
though  specific  performance  of  an  engagement 
to  do  a  thing  transgresslve  of  Its  corporate 
powers  may  not  be  enforced,  the  corporation 
can  l>e  held  liable  on  its  contract  Having  re- 
ceived benefits  at  tbe  expense  of  the  other 
contracting  party,  It  cannot  object  that  It  was 
not  empowered  to  perform  what  it  promised 
In  return,  In  the  mode  in  which  it  promised  to 
perform."  Here  the  district  received  the 
benefita  of  the  sale  In  cash  and  notes;  tbe 
purchaser  was  as  effectually  bound  by  his 
notes  as  by  his  cash,  and  having  received 
the  benefit,  it  does  not  He  in  the  mouth  of 
the  district  or  those  claiming  under  It  to 
deny  the  validity  of  the  mode  of  performance 
on  Its  part 

Judgment  affirmed. 

McCULLOCH,  J.,  disqualified,  and  not  par- 
ticipating. 
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C.  B.  DONAGHT  &  CO.  et  al.  v.  McOORKLE. 
(Supreme  Court  of  Tennessee.    Jan.  12,  1907.) 

1.  Justices  of  the  Feacb— Appeal— Gkn- 
F.BAI,  APPEABANCE— Waiver  of  Nonsebv- 
iOE  OF   Pbocess. 

A  defendant  in  a  justice's  court,  who  ap- 
peared b.v  appealintr  from  the  justice's  judgmmt, 
and  by  signing  the  appeal  bond,  and  by  taking 
tlie  benefit  of  several  continuances  by  consent, 
and  who  moved  to  dismiss  the  appeal,  cannot 
avail  himself  of  the  fact  that  he  was  not  served 
with  process. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  .Tustices  of  the  Peace,  t  596.] 

2.  Same— Review— Dismissal  of  Appbai.. 

A   defendant,    appealing   from    a   justice's 

.judgment,  is  entitled  to  dismiss  the  appeal  after 

the  introduction  of  the  evidence  in  the  circuit 

court  and  while  the  judge  is  charging  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  31,  Justices  of  the  Peace,  |  638.] 

3.  Same— Judgment  or  Dismissal. 

On  the  dismissal  of  an  appeal  from  a  joa- 
tice's  judgment  on  appellant's  motion,  the  cir- 
cuit court  having  juriniiction  must,  as  expressly 
required  by  Shannon's  Code,  {  4876,  affirm  the 
judgment,  with  costs. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  {{  644,  728.] 

4.  Appeal— Judgment  on  Appeal. 

Where  the  circuit  court  erroneously  re- 
fused to  dismiss  an  appeal  from  a  justice's  judg- 
ment on  motion  of  appellant,  the  Supreme  Court 
may,  under  the  express  provisions  of  Shannon's 
Code,  i  4902,  dismiss  the  appeal  and  affirm 
the  justice's  judgment,  with  costs. 

Appeal  from  CirCTilt  Court,  Montgomery 
County;    B.  D.  Bell,  Judge. 

Action  by  Mrs.  S.  V.  McCorkle  against  O. 
B.  Donaghy  &  Co.  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  W.  J.  Ollrer 
&  Co.  appeal.  Reversed,  and  Judgment  en- 
tered. 

Savage  J:  Fort,  for  appellants.  W.  M. 
Ponder  and  F.  G.  Gilbert,  for  appellee. 

NEIL,  J.  This  action  was  brought  origi- 
nally before  a  Justice  of  the  peace  by  tbe  de- 
fendant in  error  against  C.  B.  Donaghy  &  Co. 
and  W.  J.  Oliver  &  Co.  to  recover  damages 
for  an  injury  inflicted  upon  the  lands,  fen- 
cing, and  orchard  of  Mrs.  McCorkle  during 
the  construction  of  tbe  Tennessee  Central 
Railroad;  the  injury  arising  from  the  casting 
of  rock  and  clay  upon  tbe  land,  as  the  re- 
sult of  blasting  operations  with  dynamite 
and  powder.  It  appears  that  about  three 
acres  of  tbe  land  were  practically  ruined  by 
tbe  deposition  of  rock  and  clay  upon  it,  that 
tbe  orchard  was  ruined,  and  that  a  consider- 
able amount  of  fencing  was  destroyed. 

Tbe  Justice  of  the  pence  rendered  a  Judg- 
ment in  favOT  of  Mrs.  McCorkle  for  ?110 
and  tbe  costs  of  tbe  suit,  on  ttie  22d  of  Jan- 
uary, 1904.  From  this  Judgment  Donaghy 
&  Co.  and  W.  J.  Oliver  &  Co.  prayed  an  ap- 
peal to  the  circuit  court  of  Montgomery 
county;  both  parties  signing  tbe  bond. 

In  the  circuit  court  tbe  cause  was  brought 
to  trial  on  tbe  24th  and  25th  days  of  October, 
liMKi.  After  all  of  tlie  evidence  bad  been 
heard,   and   while  tbe  Judge  of  the  circuit 


court  was  charging  the  Jury,  W.  J,  Oliver  & 
Co.  moved  tbe  court  for  leave  to  dismiss 
tlielr  appeal.  This  motion,  however,  was 
denied,  and  bis  honor  resumed  his  cbaige. 

Tbe  trial  in  tbe  circuit  court  resulted  in  a 
Judgment  of  $350  against  both  of  tbe  defend- 
ants. W.  J.  Oliver  &  Co.  moved  for  a  new 
trial,  assigning  numerous  grounds.  The  mo- 
tion was  overruled,  and  thereupon  they  took 
a  bill  of  exceptions,  and  prayed  and  were 
granted  an  appeal  to  this  court 

Numerous  errors  have  been  assigned,  bot 
in  the  view  we  take  of  the  case.  It  will  be 
necessary  to  consider  only  two  of  these: 

1.  It  is  insisted  In  behalf  of  W.  J.  Oliver  & 
Co.  that  they  were  not  served  with  process; 
and  hence  tbe  whole  proceeding  was  void  as 
to  them.  It  is  only  necessary  to  say.  In  re- 
spect of  this  mtflter.  that  It  is  now  too  late 
to  make  the  point  They  not  only  appeared 
in  tbe  cause,  by  appealing  from  tbe  Judgment 
of  the  Justice  of  tbe  peace,  and  signing  the 
appeal  bond,  and  taking  the  benefit  of  sev- 
eral continuances  by  consent,  shown  upon 
the  record;  but.  In  addition  to  all  this,  they 
made  the  motion  to  dismiss  their  appeal, 
already  referred  to.  Tbe  assignment  cover- 
ing this  point  must  therefore  be  overruled. 

2.  It  Is  insisted  that  tbe  circuit  Judge  erred 
in  refusing  to  grant  tbe  motion  to  dismiss 
tbe  appeal.  We  think  this  assignment  is 
well  taken. 

His  honor  gave  as  a  reason  for  the  refusal 
that  tbe  motion  came  too  late.  This  ob- 
jection is  also  urged  In  tbe  brief  of  counsel 
for  defendant  in  error.  After  a  very  exten- 
sive examination  of  the  question,  we  are 
imable  to  find,  in  our  statutes  or  in  our  de- 
cisions, anything  to  support  the  action  of  the 
circuit  Judge.  The  rule  applicable  on  mo- 
tions to  dismiss  by  the  appellee  (Greer  ▼. 
Wllliford,  Peck,  290),  does  not  apply  to  mo- 
tions made  by  tbe  appellant  to  dismiss  his 
own  appeal.  Tbe  prevailing  rule  upon  the 
latter  subject  elsewhere  Is  thus  laid  down  in 
2  Bnc.  of  PI.  &  Pr.  p.  351:  "It  Is  the  general 
rule  that  the  appelant  may  hare  his  own  ap- 
peal dismissed  at  any  time  while  the  cause 
remains  within  the  Jurisdiction  of  the  ap- 
pellate court.  The  appellee  is  entitled  to 
costs  on  such  a  dismissal,  but  cannot  ob- 
ject, nor  Is  bis  consent  required."  The  au- 
thorities cited  in  a  note  to  above  text  are 
Warren  v.  Eddy  (N.  Y.)  18  Abb.  Pr.  28; 
Cloud  V.  Wiley,  29  Ark.  81;  T^tham  v. 
United  States,  9  Wall.  145,  19  L.  Ed.  771.  To 
these  authorities  we  may  add  Diffeuderffer 
V.  Hughes,  7  Har.  &  J.  (Md.)  3;  Newson's 
Adm'r  v.  Douglass,  7  Har.  &  J.  (Md.)  417, 
Irt  Am.  Dec.  317.  In  these  eases  it  is  held 
that  an  appellant  may  dismiss  his  appeal  at 
any  time  before  Judgment  Is  rendered,  even 
after  the  opinion  of  tbe  court  is  delivered. 

It  is  insisted  by  counsel  for  the  defendani 
in  error  that  to  grant  the  appellant's  motion 
to  dismiss  at  so  late  a  stage  of  the  cause 
would  be  to  permit  a  litigant  to  exiHTiinent 
and  trifle  with  tbe  court     The  same  iirgu- 
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ment  might  be  used  concerning  the  nonsuit 
that  may  be  talcen  by  a  piaintifl  in  a  cause; 
but  the  practice  is  firmly  fixed  in  this  state 
by  statute  and  decision.  N.,  C.  &  St.  L.  Ry. 
V.  Sansom,  113  Tenn.  683,  84  S.  W.  615,  and 
sections  of  the  Code  cited  therein. 

Upon  dismissal  of  an  appeal  from  the 
Judgment  of  the  justice  of  the  peace,  it  is 
the  duty  of  the  circuit  court  to  affirm  the 
Judgment  of  the  Justice.  Shannon's  Code,  { 
4876.  Of  course,  this  rule  does  not  apply 
"Where  the  court  hue  no  Jurisdiction.  See 
note  to  that  section,  and  also  Anderson  v. 
Moore,  4   Baxt.  16. 

The  circuit  Judge  should  therefore  have 
granted  the  appellant's  motion  to  dismiss  the 
appeal,  and  should  have  rendered  a  Judg- 
ment, affirming  the  judgment  of  the  Justice 
of  the  peace.  For  his  failure  to  do  this,  we 
must  reverse  the  Judgment  of  the  circuit 
court  Upon  such  reversal,  it  is  the  duty  of 
this  court  to  render  such  Judgment  as  the 
circuit  court  should  have  rendered.  Shan- 
non's Code,  i  4902. 

Judgment  ■will  therefore  be  entered  here 
in  favor  of  Mrs.  McCorkle  against  W.  J. 
Oliver  ft  Co.  for  $110,  with  interest  from 
January  22,  1904,  and  for  all  the  costs  of 
the  proceedings  before  the  Justice  of  the 
peace,  and  all  the  costs  of  the  circuit  court. 
Judgment  will  be  rendered  in  fhvor  of  W. 
J.  Oliver  &  Co.  against  Mrs.  McCorWe  for 
the  costs  of  the  appeal. 


BLDRIDOB  V.  OVRRTON  COUNTY  a  CO. 

HOOD  V.  SAME. 

(Supreme  Court  of  Tennessee.    Jan.  12,  1907.) 

Eminent  Domain— Pboceedinos  to  CoNDiajN 
Uand  fob  Railboad  Purposes— Award  of 

Damages- Appeal.  ^„„_ 

Under  Shannon's  Code,  S-S  18.58-1801,  pro- 
viding that  the  report  of  the  jury  summonod 
by  the  sheriff  to  assess  damages  to  the  owner  of 
Innd  taken  for  improvements  shall  be  reduced  to 
writing,  returned  into  court,  and  confirmed 
where  no  objection  is  made,  but  nnthorizmg 
either  party  to  object  to  the  report  and  obtain 
the  setting  aside  of  the  same  on  good  cause 
shown,  and  conferring  on  either  party  the  right 
to  appeal  from  the  finding  of  the  jury  and  of  a 
trial  anew  before  a  jnry  in  the  usual  way,  a 
party  filing  exceptions  to  the  report  of  the 
jury  summoned  by  the  sheriff  is  not,  on  the 
court  overruling  the  exceptions  and  confirming 
the  report,  precluded  from  appealing,  for  the 
remedies  by  exceptions  and  appeal  are  concur- 
rent 

Apiieal  from  Circuit  Court  Overton  Coun- 
ty ;  C.  E.  Snodgrass,  Judge. 

Condemnation  proceedings  by  A.  F.  El- 
dridge  against  the  Overton  County  Railroad 
Company,  and  by  Bryson  Hood  against  the 
same  defendant,  for  writs  of  inquiry  for  the 
assessment  of  damages  of  plaintiffs  occasion- 
ed by  the  appropriation  of  land  by  defend- 
ant From  Judgments  awarding  damages  to 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded. 


El  C.  Knight,  for  Railroad  Company.  E. 
D.  White,  for  appellees. 

McALiISTBR,  J.  These  two  causes  present 
the  same  questions,  and  were  heard  together 
in  this  court  The  record  in  each  case  pre- 
sents a  condemnation  proceeding  commenced 
by  the  plaintiff  against  the  defendant  rail- 
road company,  asking  a  writ  of  inquiry  for 
the  assessment  of  plaintiflT's  damages,  oc- 
casioned by  the  appropriation  of  his  laud 
by  the  railroad  company. 

The  company,  In  its  answer,  admitted  the 
appropriation  of  the  land,  and  Its  Indebted- 
ness to  the  plaintiff  for  Its  actual  cash  value, 
and  averred  its  readiness  to  pay  said  compeu- 
sation  when  the  cash  value  of  the  property 
should  be  determined  by  the  court,  but  stat- 
ed that  plaintiffs  and  defendant  bad  been  un- 
able to  agree  on  the  valuation  of  said  lands. 

A  writ  of  inquiry  of  damages  was  direct- 
ed to  issue  to  the  sheriff  of  Overton  county, 
commanding  him  to  summon  five  Jurors  to  as- 
sess the  damages.  The  Jury  appointed  by  the 
sheriff  on  October  5,  1900,  reported  as  fol- 
lows : 

"We,  the  Jury  smnmoued  and  sworn  to  in- 
quire and  assess  the  damages  in  the  al>ove- 
styled  cause,  having  ^oue  upon  the  grounds 
of  the  right  of  way,  and  having  examined  by 
personal  inspection  the  right  of  way  appro- 
priated by  the  defendant  company,  the  loca- 
tion, quantity,  and  quality  of  lauds,  describ- 
ing the  right  of  way  appropriated  by  metes 
and  boimds  •  •  •  and  after  taking  Into 
consideration  all  incidental  benefits  which  re- 
sult to  the  owner  by  reason  of  said  Improve- 
ment do  find  on  this  October  5,  1906,  that  the 
petitioner,  A.  F.  Eldrldge,  has  been  damagea 
by  the  appropriation  of  said  right  of  way  set 
out  in  the  pleading  in  this  case  to  the  amount 
of  five  hundred  dollars." 

The  defendant  company  excepted  to  the  re- 
turn of  the  sheriff  and  report  of  the  Jury, 
upon  the  following  grounds,  viz.: 

(1)  The  damages  fixed  by  the  Jury  are  ex- 
cessive. 

(2)  The  jury  of  inquiry  In  making  its  re- 
port does  not  fix  the  actual  cash  value  of 
the  land  without  deduction. 

(3)  The  Jury  of  Inquiry  in  making  this  re- 
port does  not  fix  and  set  out  the  incidental 
damages,  if  any,  less  the  incidental  benefits. 

(4)  The  Jury  of  inquiry  report  only  that  the 
petitioner  has  been  damaged  by  the  appro- 
priation of  said  right  of  way  to  the  amount 
of  $500,  when  it  should  have  reported  sep- 
arately the  actual  cash  value  of  the  land 
appropriated  and  the  incidental  damages  re- 
sulting. If  any,  after  deducting  the  inciden- 
tal benefits. 

(5)  The  Jurj'  of  inquiry  does  not  set  apart 
by  metes  and  twunds  the  land  required  and 
necessary  for  the  defendant  company  for  its 
right  of  way.  .as  required  by  the  statute. 

(0)  The  Jury  of  Inquiry  undertakes  and 
does  fix  and  give  damages  to  the  landowner 
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for  certain  land  which  the  defendant  rail- 
road company  claims  is  necessary  for  its  nse 
for  railroad  purposes,  but  does  not  set  apart 
such  land  by  metes  and  bounds  nor  in  any 
other  way  to  the  defendant  company. 

These  exceptions  were  all  OTerroled  by  the 
trial  Judge,  and  Judgment  pronounced  In 
favor  of  the  plaintiff  and  against  the  defend- 
ant for  the  sum  of  |500  in  one  case,  and  $550 
in  the  other.  Said  Judgments  were  also  de- 
clared a  flrst  lien  agahist  all  the  property  of 
the  defendant  company.  The  land  describ- 
ed In  the  pleadings  and  In  the  report  of  the 
Jury  of  inquiry  was  decreed  to  the  defendant 
company  for  right  of  way  purposes,  subject 
to  the  lien  aforesaid,  and  all  right,  title,  and 
Interest  of  said  plalntiiT  In  and  to  said  right 
of  way  was  divested  oat  of  him  and  vested 
In  the  railroad  company  for  right  of  way 
purposes. 

It  further  appears  from  the  minutes  that 
when  defendant's  exceptions  to  the  report  of 
the  Jury  were  overruled  by  the  court,  and  be- 
fore any  decree  was  entered  in  the  cause,  the 
defendant  company  prayed  an  appeal  to  the 
next  circuit  court  from  said  report  of  the 
Jury  of  inquiry,  tendered  and  filed  its  ap- 
peal bond,  and  moved  the  court  for  a 
trial  anew  before  a  Jury  in  the  usual  way, 
but  the  court  overruled  and  disallowed  said 
motion  and  refused  such  trial.  Defendant 
company  excepted  to  the  action  of  the  court, 
and  prosecuted  the  present  appeal  in  the  na- 
ture of  a  writ  of  error.  The  principal  as- 
signment of  error  is  that  the  circuit  Judge 
should  have  allowed  the  case  to  be  tried  by 
a  Jury  in  the  usual  way  upon  demand  made 
by  the  defendant  and  the  execution  of  a  bond. 

This  assignment  of  error  presents  for  our 
determination  the  proper  construction  of  the 
following  sections  of  Shannon's  C!ode: 

"Sec.  186&  The  report  of  the  Jury  shall 
be  reduced  to  writing,  signed  by  a  majority 
of  the  Jurors,  delivered  to  the  Bherlfl  and  by 
him  returned  into  court 

"Sec.  1859.  If  no  objection  is  made  to  the 
retort,  it  Is  confirmed  by  the  court  and  the 
land  decreed  to  the  petitioners  upon  paymoit 
to  the  defendants,  or  to  the  clerk  for  their 
use,  of  the  damages  assessed,  with  costs. 

"Sec.  1860.  Either  party  may  object  to 
the  report  of  the  Jury  and  the  same  may 
on  good  cause  shown  be  set  aside  and  a  new 
writ  of  Inquiry  awarded. 

"Sec.  1861.  Either  party  ntay  also  appeal 
from  the  finding  of  the  Jury  and  on  giving 
security  for  the  costs  have  a  trial  anew  be- 
fore a  Jury  in  the  usual  way." 

In  support  of  the  action  of  the  trial  Judge 
in  refusing  a  trial  In  the  circuit  court  by  a 
traverse  Jury,  after  overruling  defendant's 
exceptions,  and  confirming  the  report  of  the 
Jury  of  inquiry,  it  Is  said  the  defendant  com- 
pany had  chosen  and  exhausted  its  remedy  by 
filing  exceptions  to  the  report  of  the  Jury  of 
Inquiry,  and  allowing  those  exceptions  to 
be  tried  by  the  circuit  court  without  the  In- 


terventloQ  of  a  Jury.  It  Is.  said  this  action 
on  the  part  of  the  defendant  company  was  a 
waiver  of  the  right  to  trial  by  a  traverse 
Jury  in  the  circuit  court  This  argument  is 
based  upon  section  1860,  which  provides  that 
"either  party  may  object  to  the  report  of 
the  Jury  and  the  same  may  on  good  cause 
shown  be  set  aside  and  a  new  writ  of  Inquiry 
awarded." 

It  is  said  the  defendant  company  ctaoae  this 
method  of  procedure,  and  excepted  to  th» 
report  of  the  Jury ;  that  the  trial  Judge  heard 
the  cases  on  the  exceptions  of  the  defendant, 
and  confirmed  the  report  of  the  Jury  and  pro- 
nounced Judgment  in  favor  of  the  plaintiffs, 
overruling  «11  of  the  deffflidanf  s  exceptions. 

Now,  it  Is  said  that  a  party  dissatisfied 
with  the  report  of  the  Jury  could  ^tber  file 
exceptions,  as  the  defendant  actually  did,  or 
he  could  appeal  from  the  finding  of  the  Jury 
and  have  a  trial  de  novo  before  a  tnaverse 
Jury  in  the  circuit  court;  but  it  Is  argued 
that  after  a  party  had  chosen  one  remedy,  he 
cannot  get  the  benefit  of  another.  It  Is 
claimed,  therefore,  that  the  defoidant  com- 
pany had  exhausted  its  remedy  by  excepting 
to  the  report  of  the  Jury  of  inquiry  and  In- 
voking the  action  of  the  court  on  Its  excep- 
tions, and  after  the  exceptions  had  been  over- 
ruled by  the  trial  Judge,  It  was  too  late  for 
it  to  attempt  to  appeal  and  demand  a  trav- 
erse Jury  to  try  the  cause  de  novo. 

It  is  said  that  the  traverse  Jury  could  only 
pass  on  one  question — the  amount  of  damages 
due  for  the  appropriation  of  the  land,  and  that 
this  same  question  was  heard  by  the  trial 
Judge  on  the  exceptions  of  the  defendant  com- 
pany; hence  it  is  argued  that  the  prop» 
construction  of  sections  1860  end  1861  of 
Shannon's  Code  is  to  provide  two  remedies 
which  might  be  pursued  Independently,  but 
not  concurrently;  or,  in  other  words,  that 
a  parly  might  except  or  appeal  to  or  from  the 
report  of  the  Jury  of  inquiry,  but  oould  not 
do  both. 

On  the  other  hand,  it  is  insisted  on  behalf 
of  the  defendant  company  that  the  filing  of 
exceptions  to  the  report  of  the  Jury  of  view, 
and  the  action  of  the  court  thereon,  at  the 
Instance  of  either  party,  does  not  preclude 
the  right  of  appeal,  but  exceptions  and  ap- 
peal are  concurrent  remedies  and  may  be 
pursued  at  the  same  time.  We  are  of  opin- 
ion this  Is  the  proper  construction  of  sec- 
tions 1860  and  1861  of  Shannon's  Code,  and 
that  either  party  is  entitled  to  an  appeal, 
whether  exceptions  are  filed  to  the  report  or 
not. 

It  will  be  observed  that  the  first  section, 
after  provldtaig  for  exceptions  by  either  par- 
ty to  the  report  of  the  Jury,  is- Immediately 
followed  by  the  other  sectlcm,  which  provides 
that  either  party  may  also  appeal  from  the 
fljiding  of  the  Jury. 

It  is  obvious  that  the  trial  Judge,  In  hear- 
ing the  exceptions,  would  be  limited  to  the 
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i;roof  In  ttae  record,  and  conid  not  hear  ad- 
■ditlonal  evidence  on  the  question  of  dam- 
ages; whereas,  on  a  trial  before  a  trayerse 
Jury,  the  case  would  be  heard  de  novo,  and 
additional  proof  on  this  subject  could  be  ad- 
-duced. 

It  Is  therefore  apparent  that  the  excep- 
tions to  the  report  could  only  reach  matters 
appearing  in  the  report,  and  would  be  an 
Inadequate  remedy  for  increasing  or  dimin- 
ishing the  compensation  for  the  land  ap- 
propriated. Hence  it  Is  that,  after  action  by 
the  trial  Judge  on  exceptions  going  merely 
to  the  report,  a  party  may  also  appeal  to 
the  next  term  of  the  circuit  coort  for  a  trial 
de  novo  before  a  traverse  Jnry  on  the  ques- 
tion of  damages. 

In  Miss.  Railway  C!o.  v.  McDonald,  12 
Heisk.  64,  the  practice  already  Indicated 
eeems  to  have  been  approved  by  this  court. 
In  that  case,  a  Jury  was  appointed,  who 
made  a  r^wrt  which  was  excepted  to  by 
the  defendants,  and  by  consent  the  excep- 
tions were  sustained  and  the  report  set 
aside  for  several  good  and  sufficient  rea- 
■ooB.  A  second  report  was  thereupon  made 
and  excepted  to  by  the  petitioner,  but  the 
exceptions  were  overruled,  the  report  con- 
firmed and  the  final  decree  rendered,  from 
which  the  petitioners  appealed. 

In  the  conrse  of  the  opinion,  the  court 


said:  "But  the  itetltloner  prayed  an  ap- 
peal to  the  Jnry  under  secticm  1342,  Code 
1858.  Section  1841  provides  that  either  i>ar- 
ty  may  object  to  the  report  of  the  Jury  and 
that  the  same  may,  on  good  cause  shown,  be 
get  aside  and  a  new  writ  of  inquiry  awarded. 
Section  1S42  provides  that  either  party  may 
also  appeal  from  the  finding  of  the  Jury  and 
on  giving  security  for  costs  have  a  trial 
anew  before  a  Jury  In  the  usual  way. 

"The  court  [trial]  was  of  opinion  that  un- 
der the  provisions  of  the  charter,  the  peti- 
tioner having  had  a  second  report  of  the 
Jury,  was  not  then  entitled  to  a  trial  before 
a  Jury  in  a  court  As  we  have  said,  we 
think  the  general  provisions  of  the  law  ap- 
plicable; but  if  the  Code  be  subject  to  the 
same  constructlou,  there  has  been  but  oue 
Jury,  and  but  one  report;  the  first  report 
was  incomplete,  and  was  treated  as  a  nulli- 
ty; and  the  same  Jury  directed  to  report 
again;  and  we  think  that  the  petitioner  was, 
under  section  1342,  entitled  to  a  trial  in 
court  before  a  Jury  upon  securing  costs. 
The  decree  is  reversed,  and  the  cause  re- 
manded to  be  tried  by  a  Jnry  in  the  ordi- 
nary mode." 

The  practice  Indicated  In  the  above  case 
should  have  been  followed  In  the  trial  be- 
low, and,  for  this  error,  the  Judgment  must 
be  reversed,  and  the  caus^  remanded. 
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TOMBEAUGH  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  14, 
1906.    Rehearing  Denied  Dec.  19,  1906.) 

INTOXICATIRO     LdQTTOBS — OmNSBS — SALE     OB 
LiOAN. 

A  loan  of  a  pint  of  whisky,  the  same 
amount  to  be  returned  by  the  borrower,  con- 
stitutes a  sale,  regardless  of  whether  the  person 
loaning  it  is  a  member  of  a  club  engaged  in 
taking  orders  for  whisky. 

Davidson,  P.  J.,  dissenting. 

Api)cal  from  Lampasas  County  Court;  M. 
M.  White,  Judge. 

W.  B.  Tomljeaugb  was  convicted  of  violat- 
ing the  local  option  law,  and  upiieals.  Af- 
flrmed. 

W.  H.  Brownlnfc.  for  appellant.  J.  B. 
YantlB,  Asst.  Atty.  Uen.,  for  the  State. 


HENDERSON,  J.  Appellant  was  convicts 
ed  of  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $25  and  20 
days'  confinement  In  the  county  Jail;  hence 
this  appeal. 

The  proof  on  the  part  of  the  state  shows 
that  some  time  In  February,  prosecutor 
came  to  the  cold  storage  establishment  In 
Lampasas,  known  as  the  "Farmers'  Club," 
and  ordered  a  pint  of  whisky,  for  which  he 
paid  fiO  cents.  After  paying  to  Lawrence 
Doolittle  (one  of  the  parties  at  that  time  en- 
gaged In  running  the  dub)  the  50  cents  to 
send  for  his  whisky,  he  told  Doolittle  that  he 
wanted  some  whisky  then,  but  was  Informed 
that  he  could  not  get  it  until  his  came,  but 
that  he  could  get  any  one  who  had  whisky 
there  to  loan  him  some  until  bis  came.  Ap- 
pellant, Tombeaugh,  was  in  the  room,  and 
prosecutor  asked  him  If  be  could  loan  him 
a  pint  of  whisky;  that  he  had  ordered  some 
and  when  li  came  would  return  It  to  him. 
He  said,  all  right,  and  furnished  him  a  pint 
of  whisky.  This  witness  testified  that  the 
transaction  was  in  February.  Appellant  ad- 
mitted loaning  the  whisky  to  prosecutor,  but 
claimed  it  was  early  In  March  Instead  of 
February;  and  that  he  had  formerly  been  a 
member  of  the  Farmers'  Club,  In  copartner- 
ship with  Otto  Ferenkemp,  but  on  the  1st  of 
March,  he  withdrew  from  said  firm,  but  still 
had  some  whisky  that  he  kept  there,  and 
that  he  loaned  prosecutor  a  pint  of  whisky 
out  of  this,  and  that  prosecutor  repaid  him 
when  his  whisky  came  by  express;  that  is, 
appellant  claims  this  was  an  accommodation 
loan  «nd  not  a  sale,  because  at  the  time  of 
the  alleged  sale  be  was  not  a  partner  with 
Ferenkemp  In  the  cold  storage  business.  In 
other  words,  appellant  claims  that,  as  a  mem- 
ber of  the  Farmers'  Club,  he  could  not  make 
an  accommodation  loan,  but  that,  when  be 
ceased  to  be  such  a  member,  a  loan  by  him 
would  be  legalized.  The  court  seems  to 
have  taken  this  view  of  tlie  question,  as  he 
gave  the  following  charge  to  the  Jury:  "If 
von  believe  from  the  evidence  that  the  de- 


fendant, W.  F.  Tombeaugh,  loaned  the  said 
Will  Davis  intoxicating  liquor  charged  to 
have  been  sold,  or  if  you  have  a  reasonable 
doubt  thereof,  you  will  acquit  the  defend- 
ant, and  say  by  your  verdict  'Not  guilty,' 
unless  yon  should  further  believe  that  at 
the  time  of  the  ^aid  loan  defendant  was  a 
member  of  the  firm  running  the  Farmers" 
Club  where  said  intoxicating  liquor  was  ob- 
tained, in  that  evmt  said  pretended  loan 
would  be  a  sale."  Appellant  asked  a  charge 
about  to  the  same  effect,  which  was  given. 
So  that  it  appears  that  the  case  was  made 
to  depend  on  whether  appellant  was  a  mem- 
ber of  the  Farmers'  Club  at  the  time  of  tbe 
alleged  sale.  In  the  view  of  tbe  court,  if  be 
was  at  the  time,  he  could  not  make  an  ac- 
commodation loan.  If  he  was  not,  he  could. 
We  desire  first  to  state  the  law  under  oor 
decisions  on  this  subject.  In  Keaton  t. 
SUte.  36  Tex.  Cr.  R.  259,  38  S.  W.  522,  we 
held  that  an  exchange  Is  a  sale,  and  this  wan 
without  any  limitation.  In  Ray  v.  State 
(Tex.  Cr.  App.)  79  S.  W.  535,  it  was  held  that 
a  mere  accommodation  loan  by  one  neighbor 
to  another,  to  be  returned  in  kind,  is  not 
such  an  exchange  as  would  constitute  a  sale. 
In  Bnckner  v.  State,  89  8.  W.  829,  14  Tei. 
Ct.  R^.  12,  it  was  held  that  the  circumstancee 
there  showed  a  subterfuge  and  not  a  loaa. 
In  Stanley  v.  State  (Tex.  Cr.  App.)  64  S. 
W.  1051,  it  was  held  that  an  exchange  of 
peaches  for  brandy  with  a  distiller  is  a  gale. 
See,  also,  Barnes  v.  State,  88  S.  W.  805,  13 
Tex.  Ct  Rep.  623;  Parker  v.  State,  Ti  S.  W. 
783,  8  Tex.  Ct  Rep.  865.  While  the  doctrine 
of  an  accommodation  exchange  seems  to 
have  been  recognized  by  this  court  In  tbe 
Ray  Case,  supra,  in  our  (pinion  that  caiie 
should  be  overruled.  There  might  be  a  m» 
— ^to  Illustrate,  where  some  member  of  a 
family  should  be  bitten  by  a  snake,  or  some 
venomous  Insect — ^that  would  require  the  im- 
mediate use  of  whisky,  with  no  time  to  send 
for  a  physician  to  obtain  a  prescription.  In 
such  case,  it  might  be  allowable  to  borrow 
whisky  from  a  neighbor  on  account  of  sucb 
emergency.  We  do  not  believe  the  doctrine 
should  be  extended  beyond  some  pressinf 
necessity.  Certainly  not  to  a  case  of  a  loan 
by  one  club  member  of  whisky  to  a  stranger 
in  social  drinking  or  as  a  beverage.  In  our 
opinion,  it  makes  no  difference  In  this  re- 
spect whether  the  party  loaning  be  a  club 
member  or  not.  His  exchange  of  whisky  to 
another  person  under  the  circumstances  here 
detailed  would  be  a  sale,  and  comes  under  tbe 
doctrine  announced  In  Keaton's  Case,  supra. 
We  fall  to  see  any  difference  between  sueli 
transaction  and  the  payment  of  money  for 
the  whisky  at  the  time.  Entertaining  this 
view  we  hold  it  was  no  defense  as  to  wheth- 
er appellant  was  a  member  of  the  Farmers' 
Club  or  not  at  the  time  he  loaned  prosecut- 
or the  whisky.  It  was  a  sale  In  contempla- 
tion of  law. 
The  judgment  is  affirmed. 
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DAVIDSON,  P.  J.  I  cannot  agree  to  over- 
ruling the  Ray  Case,  mentioned  In  the  opin- 
ion. 1  think  It  euunclutc>8  the  correct  view 
of  the  law. 


HENDERSON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texag.    Nov.  14, 
190«.    Dissenting  Upinion,  Nov.  19.  1006.) 

Appeal  from  District  Court,  Cuss  County; 
P.  A-  Turner,  Judge. 

J.  T.  Henderson  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

J.  E.  YantlB,  Asst  Atty.  Qea.,  for  the  State. 


HENDERSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  his 
punishment  fixed  at  a  fine  of  $25  and  20  days' 
confinement  In  the  county  jail. 

There  are  no  bills  of  exception  in  this  rec- 
ord, nor  special  charges  requested  by  appel- 
lant. The  same  question  Is  involved  in  this 
case  as  In  Tombeaugh  v.  State  (Just  decided) 
98  S.  W.  1054,  and,  in  accordance  with  that 
decision,  we  bold  that  the  defense  set  up  by 
api>el1ant  of  an  accommodation  loan  Is  no  de- 
fense to  the  alleged  sale,  and  that  the  court 
was  not  required  to  charge  on  that  subject 

The  judgment  Is  affirmed. 

DAVIDSON,  P.  J.  (dissenting).  I  cannot 
agree  with  my  Brethren  in  affirming  this 
Judgment  They  dispose  of  the  entire  record 
by  stating  that  this  case  is  similar  to  that 
of  Tombeaugh  v.  State,  08  S.  W.  1054,  decided 
at  the  present  term.  The  facts  In  this  case 
are  practically  the  same  as  Introduced  by 
tbe  state  and  appellant  There  were  but  two 
witnesses,  Irvine  (the  alleged  purchaser)  and 
appellant.  In  bis  own  behalf.  Irvine  testified 
that  be  bad  been  sick,  and,  feeling  badly, 
went  to  appellant  and  requested  him  to  let 
blm  have  some  whisky.  Appellant  declined. 
He  then  requested  appellant  for  a  loan  of 
some  whisky  until  bis  could  come,  which  be 
bad  requested  appellant  to  order.  Appel- 
lant did  order  tbe  whisky  for  Irvine,  from 
Jefferson,  Irvine  having  given  blm  tbe  money 
for  that  purpose.  Irvine  testified  that  appel- 
lant loaned  him  whisky,  which  was  contained 
In  a  desk,  and,  as  he  remembered,  it  was  a 
quart  However,  appellant  says  it  was  but  a 
pint  When  Irvine's  whisky  came  he  replaced 
that  which  be  had  borrowed.  Appellant  testi- 
fied that  Irvine  came  to  blm,  and  was  com- 
plaining of  feeling  very  badly;  tliat  be  bad 
been  having  chills  and  was  sick,  and  wanted 
appellant  to  let  him  have  some  whisky,  which 
request  defendant  declined ;  that  Irvine  then 
asked  him  to  order  blm  some  whisky,  and 
gave  him  |1  for  that  purpose.  Appellant 
complied  with  bis  request,  and  ordered  tbe 
whisky  from  .Tefferson.  Before  Irvine  left, 
appellant  loaned  him  a  pint  of  whisky  for 
his  use  until   his    (Irvine's)   whisky   came. 


They  both  stated  emphatically  that  it  was 
not  a  sale ;  that  It  was  not  Intended  as  a  sale, 
but  simply  as  a  loan  by  appellant  to  Irvine 
under  the  circumstances  above  detailed.  Ap- 
pellant testified  further  that  be  did  not  sell 
whisky,  nor  engage  in  the  sale  of  whisky; 
that  he  ordered  the  whisky  as  an  accommoda- 
tion, because  he  had  a  phone  in  his  house. 
The  practical  effect  of  the  court's  charge 
under  this  state  of  case  was  to  convict.  Ex- 
ception was  taken  to  tbe  charge,  and  also 
because  the  court  did  not  submit  tbe  bona 
fides  of  tbe  transaction,  and  further  that,  if 
it  was  a  mere  accommodation  loan,  with  no 
Intention  to  violate  tbe  law,  and  not  intend- 
ed as  a  sale  but  simply  a  loan,  defendant 
should  be  acquitted.  I  believe  this  charge 
should  have  been  given.  Van  Arsdale  v. 
State,  85  Tex.  Cr.  R.  .-JST,  34  S.  W.  931 ;  Ray 
V.  State  (Tex.  Cr.  App.)  79  S.  W.  535 ;  Buck- 
ner  v.  State,  89  S.  W.  829,  14  Tex.  Ct  Rep. 
12;  Taylor  v.  State,  121  Ala.  39,  25  South. 
701 ;  Robinson  v.  State,  59  Ark.  341,  27  S.  W. 
233;  Skinner  v.  State,  97  Oa.  690,  25  S.  E. 
3G4.  In  Robinson's  Case,  supra,  which  is  a 
case  in  point  it  was  held  that  If  tbe  ex- 
change was  made  in  good  faith,  it  would  not 
be  a  sale,  and  defendant  should  be  acquitted, 
but.  If  it  was  a  subterfuge  to  evade  tbe  stat- 
ute, it  would  be  a  sale,  for  which  defendant 
should  be  convicted.  A  contrary  rule  has 
been  laid  down  in  Commonwealth  v.  Abrams, 
150  Mass.  393,  23  N.  B.  53,  under  pratically 
the  same  state  of  case.  But  tbe  correctness 
of  this  ruling  has  been  more  than  doubted,  and 
tbe  great  weight  of  authority  Is  decidedly 
against  It  Mr.  Black,  in  bis  work  on  In- 
toxicating Liquors,  speaking  of  this  and  other 
cases  from  that  same  court,  says  :  "We  think 
these  decisions  cannot  t>e  sustained  on  prin- 
ciple. A  sale,  we  are  told,  Is  a  word  of 
precise  legal  Import,  both  at  law  and  in 
equity.  It  means  at  all  times  a  contract  he- 
tween  parties  to  give  and  to  pass  the  right 
of  property  for  money,  which  the  buyer  pays 
or  promises  to  pay  to  the  seller  for  tbe  thing 
sold."  Black  on  Intox.  Liquors,  i  403;  Wil- 
liamson V.  Berry,  8  How.  (U.  S.)  495,  12  L. 
Ed.  11701  And  the  argument  of  Mr.  Black, 
and  some  of  the  authorities,  are  to  tbe  effect 
that  where  tbe  statute  uses  tbe  word  "sale," 
it  does  not  include  "exchange."  But  tbe  de- 
cisions of  this  court  have  taken  the  other 
view,  and  that,  wherever  there  is  an  exchange 
for  the  purpose  or  with  the  view  of  evading 
tbe  local  option  law,  it  would  be  tantamoimt 
to  a  sale,  and  for  which  tbe  conviction  could 
be  obtained.  But  as  was  said  in  tbe  Robinson 
Case,  "when  one  procures  liquor  and  agrees, 
as  the  only  consideration  for  tbe  same,  to  re- 
turn an  equal  quantity  of  liquor  of  tbe  same 
kind,  such  a  transfer  Is  In  common  parlance 
usually  denominated  a  'lonn,'  and  does  not 
come  within  the  legal  meaning  of  tbe  word 
'sale.'  •  *  •  The  law  will  not  tolerate 
subterfuges  of  any  kind,  and.  If  the  defend- 
ant, under  pretense  of  making  a  loan  of  tbe 
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Whisky,  to  be  returned  In  kind,  actually  sold 
the  wbisky,  as  alleged,  be  sbonld  be  punished. 
Whether  he  sold  It  or  only  In  good  faith  ex- 
changed It  for  other  liquor  of  the  same  kind. 
Is  a  question  of  fact,  and  It  Is  his  right  to 
have  that  question  submitted  to  the  Jury  to 
be  determined  by  them  after  a  consideration 
of  all  the  facts  and  circumstances  surround- 
ing the  transaction." 

In  Amer.  &  Eng.  Ency.  of  Law,  vol.  17 
<2d  Ed.)  p.  298,  this  language  Is  found: 
"There  Is  some  dlfiTerence  of  opinion  as  to 
whether  an  exchange,  barter,  or  loan  of  in- 
toxicating liquors  Is  a  sale  within  the  meaning 
of  the  liquor  laws.  As  the  almost  universal- 
ly accepted  meaning  of  the  term  'sale'  is  a 
contract  between  parties  passing  rights  of 
property  for  money  paid,  or  agreed  to  be 
paid,  therefor,  it  would  seem  that  these  trans- 
actions are  not  within  the  prohibition  of  the 
statute.  It  has  accordingly  been  held  that  the 
barter  or  exchange  or  loan  of  Intoxicating 
liquors  Is  not  a  sale  wltbin  the  meaning  of 
the  statute."  And  in  support  of  tbe  state- 
ment in  the  text,  that  a  loan  Is  not  within 
the  statute,  cites  the  Taylor,  Skinner,  and 
Robinson  Cases,  supra.  Tbe  same  book  lays 
down  as  tbe  text:  "Tliat,  wherever  these 
matters  occur  by  trick,  device,  subterfuge,  or 
pretense,  with  tbe  view  of  evading  the  opera- 
tion or  defeating  the  policy  of  the  law,  it 
TT^tuld  be  a  sale."  Tlmt  these  rules  are  well 
recognized,  as  I  understand,  by  the  decisicms 
of  this  court  already  cited.  Such  was  the 
rule  laid  down  in  the  Yanarsdale  Case,  and 
tbe  Judgment  in  that  case  was  reversed  be- 
cause ol  the  failure  of  the  court  to  so  charge 
the  jury.  The  charge  excepted  to  In  that  case 
Is  as  follows :  "If  the  Jury  believe  from  the 
evidence  that  the  def^idant  exchanged  with 
said  Henry  Dunham  intoxicating  liquors  in 
good  faith,  then  he  would  not  be  guilty.  But, 
If  the  exchange  or  gift  of  the  liquor  was  only 
simulated — that  is,  in  appearances  only  an 
exchange,  but  was.  In  fact,  a  sale  of  liquors — 
then  he  would  be  guilty."  After  setting  out 
a  couple  of  other  charges  to  which  exception 
was  reserved,  the  court  said:  "It  might  be 
said  that  every  method  of  procuring  whisky 
In  a  local  option  precinct,  except  as  author- 
ized by  law,  is  an  evasion  of  the  local  op- 
tion law,  but  every  evasion  of  the  law  is  not 
a  criminal  offense.  Tbe  law  makes  criminal 
only  a  sale  or  exchange  of  Intoxicating  liq- 
uors in  a  local  option  precinct  Tet  tbe  court 
Instructs  tbe  jury,  in  a  general  way,  if  the 
borrowing  or  exchange  was  for  the  purpose 
•of  evading  tbe  provisions  of  the  local  <^tIon 
law,  that  they  would  find  tbe  defendant  guil- 
ty, when  they  were  only  authorized  by  the 
law  to  convict  the  defendant  if,  in  such  eva- 
sion, he  became  the  seller  or  exchanger,  or 
was  interested,  with  tbe  person  selling  or  ex- 
changing, in  making  such  sale  or  exchange. 
Tbe  cliarge  given  was  not  tlia  law,  and  was 
liable  to  mislead  and  confuse  tbe  jury." 

In  Buckner's  Case,  supra,  this  court  said. 
In  substance,  that  tbe  evidence  In  the  case 


authorized  tbe  submission  of  the  Issue  wheth- 
er the  transaction  was  a  bona  fide  loan  or  a 
sale  of  the  whisky  in  violation  of  the  local 
option  law  under  guise  of  a  loan.  The  ques- 
tion in  the  Buckner  Case  was  wheth^  or  not 
it  was  a  sale  or  a  loan,  and  the  court  char- 
ged, in  substance,  tlut,  if  the  loan  and  re- 
turn of  the  whisky  was  only  a  subterfuge  to 
evade  the  law  and  conceal  the  sale  or  an  un- 
lawful transaction,  appellant  would  be  guilty. 
That  is  the  proposition  asserted  in  the  Ray 
Case,  and  it  is  the  proposition  I  understand 
has  been  adhered  to  by  this  court  in  all  the 
cases  until  the  case  of  ^mbeaugh  ▼.  State, 
96  S.  W.  1054,  and  this  case. 

In  Bruce's  Case  (Tex.  Cr.  App.)  39  S.  W. 
683,  and  Keaton's  Case,  36  Tex.  Cr.  R.  259, 
38  S.  W.  522,  the  facts  showed  very  clearly 
that  appellant  In  each  case  was  selling  whis- 
ky under  evasions  of  the  law  in  Parker  coun- 
ty; and  this  was  one  of  the  subterfuges  re- 
sorted to,  to  evade  punishment  They  were 
ordering  whisky  for  parties  and  loaning  whis- 
ky until  their  orders  should  be  filled.  How- 
ever, the  facts  in  those  cases  are  not  stated  as 
fully  as  they  should  have  been  In  the  opinions. 
But  it  was  held  that  the  loan  and  exchange  in 
those  cases  was  simply  to  cover  a  sale. 

The  Ray  Case  laid  down  the  rale,  as  I 
understand  it  to  be  or  bas  been  up  to  date 
in  this  state,  and  drew  the  distinction  be- 
tween subterfuges  and  honest  transactions  as 
all  the  cases  have  done.  Both  witnesses  in 
this  case  testified  fully  and  emphatically  that 
it  was  not  a  sale,  and  not  Intended  as  a 
sale  between  the  parties,  and  that  it  was 
but  an  accommodation  loan  to  Irvine  by  Hen- 
derson, because  of  his  urgent  request  and 
the  sickness  of  Earl.  I  have  always  under- 
stood, and  the  proposition  is  too  well  settled 
to  be  questioned  in  this  state,  that  the  sale 
and  place  of  sale  Is  a  question  of  fact  to  be 
determined  in  the  main  from  the  Intention 
of  the  parties  and  the  environments  of  tbe 
transaction.  The  law  cannot  make  a  sale 
unless  the  facts  constitute  a  sale.  A  sale  is 
not  a  matter  of  law,  but  a  matter  of  fact  and 
sometimes  may  be  a  mixed  questlcm  of  law 
and  fact  Wherever  the  issue  is  made  of  sale 
vel  non,  the  court  cannot  take  away  from  tbe 
jury  the  right  to  pass  upon  tbe  question  of 
fact  I  understand,  even  in  an  apparently 
bona  fide  transaction,  an  evasion  of  the  law 
may  be  found  or  Intended,  and  sales  may  be 
covered  in  various  ways,  and  evasions  of  the 
law  brought  about  Wherever  these  questions 
arise,  the  case  Is  one  for  the  jury  and  not 
for  tbe  court.  It  will  not  do  for  the  court 
to  say  that  all  loans  of  whisky  cmistitnte 
sales,  even  under  the  most  strenuous  possible 
view  to  be  taken  of  the  local  (^tion  law. 
And  this  is  recognized  in  the  Tombean^ 
Case,  for  Judge  Henderson,  rendering  the 
opinion  for  the  majority,  says  that  there 
might  be  instances  arising  that  would  pull 
the  transaction  out  from  a  violation  of  tbe 
law,  and  illustrates  snake  bites.  If  that  is 
correct,  then  it  is  equally  true  that  sickness 
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would  be  as  much  a  necesalty  as  a  snake  bite. 
But  I  am  not  placing  this  question  on  the 
ground  of  necessity,  however  righteous  that 
may  be.  I  place  iny  dissent  tn  this  case  main- 
ly upon  the  proposition  that  It  was  not  a  sale ; 
was  not  Intended  as  a  sale,  but  simply  as 
an  accommodation  by  one  friend  to  anotber. 
1  will  say,  however,  that  this  law  was  never 
intended,  as  I  understand  it,  under  the  harsh- 
est possible  construction,  to  punish  citizens 
of  the  state  living  In  the  local  option  territory, 
for  the  loaning  of  whisky  in  cases  of  sickness 
or  matters  of  that  sort,  suggested  by  the  ordi- 
nary principles  of  humanity.  If  the  trans- 
action is  a  loan  and  not  Intended  to  operate  as 
a  sale,  or  as  an  evasion  of  the  law,  then  it 
would  not  be  a  sale.  Tbese  remarks  are  made 
with  the  clear  understanding  that  loans  or 
exchanges  or  barters  or  anything  of  that 
sort  that  may  cover  up  sales,  where  a 
sale  is  intended,  would  be  a  violation  of  the 
local  option  law.  But  where,  as  in  this  case, 
there  was  no  Intent  to  sell,  but  simply  to 
make  a  loan,  under  the  circumstances  de- 
tailed, it  would  not  be  a  sale,  and  a  conviction 
ought  not  be  had. 

I  do  not  believe  that  the  Judgment  in  this 
case  ought  to  have  been  affirmed,  that  the 
«xceptIon8  were  well  taken,  and  the  judg- 
ment siiould  be  reversed.  Therefore  I  dis- 
sent 


GUNNING    ▼.    STATE. 

<Coart  of  Criminal  Appeals  of  Texas.    Oct  17, 
1006.    Rehearing  Denied  Dec.  19,  1906.) 

Intoxicating   Liquors  —  Otfenses  —  Viola.- 

TiON  of  Local  Option  Law. 

An  indictment  charging  the  violation  of 
the  local  option  law,  which  does  not  allege 
that  the  publication  of  the  order  putting  the 
local  law  into  effect  was  made  by  the  county 
judge,  but  which  alleges  that  the  publication  was 
made  by  the  commissioners'  court,  is  defective. 

[Rd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  {  25.] 

Appeal  from  Nacogdoches  County  Court; 
Robert  Berger,  Judge. 

J.  H.  Gunning  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Re- 
versed, and  prosecution  dismissed. 

Ingrabam,  Middlebrook  &  Hodges  and  B.  B. 
Lewis,  for  appellant  J.  B.  Yantis,  Asst 
Atty.  Gen.,  for  the  State. 


HBNDBRSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and 
appeals. 

It  is  only  necessary  to  notice  one  proposi- 
tion; that  Is,  as  to  the  validity  of  the  in- 
dictment Appellant  questions  the  same  be- 
cause It  does  not  allege  that  the  publication 
of  the  order  putting  local  option  into  effect 
was  made  by  the  county  judge.  On  the  con- 
trary, the  allegation  is  that  the  publication 
was  made  by  the  commissioners*  court. 
This   Is  defective,   and  has  been  so  held. 

98  S.W.---67 


Hode  Games  v.  State  (decided  Oct.  7,  1900) 
90  S.  W.  98. 

The  judgment  is  reversed,  and  the  prosecu- 
tion ordered  dismissed. 


FULTS  V.  8TATH. 

(Court  of  Oriminal  Appeals  of  Texas.    Dec.  19, 
1906.) 

1.  Cbiminal  Law— TbiaI/— Conduct  of  Juby 
—Comments  oh  Defendant's  Failubb  to 

TXSTIIT. 

Id  a  criminal  prosecution,  a  discussion,  by 
the  jury  of  defendant's  failure  to  testify,  and 
a  statement  by  one  of  them  that  defendant's 
counsel  was  too  sliarp  to  put  him  on  the  stand, 
was  reversible   error. 

2.  Same— BviDENOK— BUBDEN  of  Pboof— Ih- 
SANrrr. 

Where,  in  a  criminal  prosecution,  insanity 
of  defendant  is  interposed  as  a  defense,  the 
burden  of  proving  such  insanity  to  the  satisfac- 
tion of  the  jury  by  a  preponderance  of  the 
evidence  is  upon  the  defendant 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  g|  742-744.] 

8.  Saiob  —  Opinion  Evidence  —  Nonexfebt 
Testimony— Insanity -Pbedioatb  fob  Giv- 
ing Opinion. 

Where,  in  a  criminal  i>roeecutlon,  a  non- 
expert is  called  upon  to  testify  on  the  issue  of 
insanity,  be  must  before  giving  his  opinion  to 
the  jury,  relate  the  facts  upon  which  be  predi- 
cates his  opinion. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.    14,    Oriminal    Law,    {    1057.] 

Appeal  from  District  Court,  Potter  Coun- 
ty} Ira  Webster,  Judge. 

John  Fults  was  convicted  of  forgery,  and 
appeals.    Reversed  and  remanded. 

Ij.  O.  Barrett  and  J.  A.  Templeton,  for  ap- 
pellant J.  £<.  Yantis,  Asst  Atty.  Gen.,  for 
the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
forgery,  and  bis  punishment  assessed  at  two 
years'  confinement  In  the  penitentiary. 

In  motion  for  new  trial  appellant  insists 
that  the  jury  discussed  and  commented  on  the 
fact  that  defendant  did  not  testify  on  the 
trial;  and  one  of  said  jurors  stated  that  ap- 
pellant's counsel  was  too  smart  to  put  him 
on  the  stand.  This  Is  the  substance  of  the 
testimony  adduced  on  the  hearing  of  said  mo- 
tion from  the  jurors  on  the  question,  in  addi- 
tion to  the  further  fact  that  at  the  time 
of  said  statement  and  discusilon  the  jury  had 
not  agreed  on  appellant's  plea  of  insanity. 
It  seems  that  the  jury  had  agreed  on  his 
guilt  as  they  expressed  it  but  had  not 
agreed  as  to  whether  appellant's  plea  of  in- 
sanity was  good  or  not  Until  the  jury 
agreed  that  defendant  was  sane,  we  do  not 
see  bow  they  could  agree  that  he  was  guilty. 
Be  this  as  It  may,  this  Is  the  condition  of 
the  evidence  on  this  question.  Defendant 
did  not  testify.  The  evidence,  pro  and  con, 
on  the  issue  of  insanity,  was  sharp,  and  the 
defense  had  clearly  a  preponderance  of  the 
evidence  on  this  issue.  Now,  for  the  jury 
to  discuss  the  failure  of  the  defendant  to 
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testify,  and  state  to  eacb  other  that  his 
counael  was  too  sharp  to  put  him  on  the  jury, 
wag  clearly  calculated  to  Injure  the  rights 
of  appellant  Doulton  v.  State  (Tex.  Or. 
App.)  73  S.  W.  395;  Cowan  v.  State,  93  S. 
W.  553,  16  Tex.  Ct  Hep.  60;  Thorpe  v.  State 
(Tex.  Cr.  App.)  50  S.  W.  383;  Wilson  v. 
State  (Tex.  Cr.  App.)  46  a  W.  251 ;  Buessing 
V.  State  (Tex.  Cr.  App.)  63  S.  W.  318;  Brog- 
den  T.  State  (Tex.  Cr.  App.)  80  S.  W.  378. 

Appellant  further  complains  of  the  court's 
charge  on  Insanity,  as  follows:  "You  are 
instructed  that,  when  the  insanity  of  defend- 
ant la  a  criminal  case  Is  interposed  as  a  de- 
fense, the  burden  of  proving  such  lnBanit7 
is  upon  the  defendant  to  the  satisfaction  of 
the  Jury  by  a  preponderance  of  the  evidence." 
The  charge  Is  correct,  and  for  a  discussion 
of  the  matter  see  Hurst  v.  State,  40  Tex.  Or. 
R.  387,  46  S.  W.  635,  60  S.  W.  719. 

Appellant  further  contends  that  the  court 
erred  in  allowing  J.  L.  Snith  to  testify  that 
he  considered  appellant  sane  at  the  time  he 
attempted  to  pass  the  check;  the  objection 
being  that  he  was  not  an  ^];>ert,  and  had 
not  seen  enough  of  appellant  to  have  an 
opinion  upon  the  subject  We  have  frequent- 
ly held  that  where  a  nonexpert  Is  called  upon 
to  testify  on  the  issue  of  Insanity,  before 
giving  bis  opinion  to  the  Jury,  be  must  first 
relate  the  facts  to  some  extent  upon  which 
he  predicates  his  opinion  of  the  sanity  or  in- 
sanity of  the  defendant  As  we  understand 
this  record,  the  witness  Smith  did  this.  We 
would  suggest  that,  upon  another  trial,  where 
any  nonexpert  witness  Is  called  upon  to  tes- 
tify, he  should  be  required  to  relate  In  detail 
the  facts  upon  which  he  predicates  his  opin- 
ion before  said  opinion  Is  given  to  the  Jury. 

Because  of  the  misconduct  of  the  Jury  In 
discussing  the  failure  of  the  defendant  to 
testify,  the  Judgment  is  reversed,  and  the 
cause  remanded. 


SILVEY  v.   8TATH. 

(Oonrt  of  CrimiDBl   Appeals  of  Texaa     Dec. 
19,    1906.) 

Intoxicating    LiquoBS  —  PBOSBOTmoN  — In- 
dictment. 

On  a  prosecution  for  a  violation  of  the 
local  option  law,  an  information  charging  that 
the  commiasionert'  court  passed  an  order  de- 
claring the  result  of  the  election  and  prohibit- 
ing the  sale  of  intoxicating  liquors,  "and  said 
pommissioners'  court  caused  said  order  to  be 
published  in  the  manner  and  form  and  for  the 
lene^th  of  time  required  by  law,"  etc.,  was  de- 
fective, as  the  county  judge  should  make  the 
publication. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2d,  Intoxicating  Liguors,  !  225.] 

Appeal  from  Rusk  County  Court;  W.  W. 
Moore,  Judge. 

Leonard  Sllvey  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Berers- 
ed,  aad  prosecution  dismissed. 


Buford  &  Buford,  for  appellant  X  E. 
Yantls,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law. 

The  information  charges:  "The  oonunis- 
sloners'  court  of  said  county  did  duly  and 
legally  pass  an  order  declaring  the  result  of 
said  election  and  prohibiting  the  sale  of  in- 
toxicating liquors  In  said  county,  and  said 
commissioners'  court  caused  said  order  to  be 
published  in  the  manner  and  form  and  for 
the  length  of  time  required  by  law,"  eta  In 
Hode  Cames  v.  State  (decided  Oct  10.  1906) 
90  S.  W.  98,  the  court  held  an  indictment 
defective  charging,  "And  thereupon  the  com- 
missioners' court  of  said  county  did  pass  and 
publish  an  order  declaring  the  result  of  said 
election  and  prohibiting  the  sale  of  intoxi- 
cating liquors  in  said  county,"  because  the 
county  Judge  should  make  the  publication. 
The  addition  of  the  language  hi  the  oomplaint 
In  the  case  at  bar,  of  "in  the  manner  and 
form  and  for  the  length  of  time  required  by 
law,"  does  not  cure  tl)e  defect  pointed  out 
In  the  Cames  Case. 

This  information  is  defective,  and  the  judg- 
ment is  accordingly  reversed,  and  the  prose- 
cution ordered  dismissed. 


LUCK  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  19. 
1906.) 

INTOXICATINO      LiQUOBS  —  PKOBECCTIONS— IH- 
DIOniENT. 

On  a  prosecution  tor  a  violation  (^  the 
local  option  law,  an  information  alleging  that 
the  commisaionem'  court  published  an  order  ac- 
cording to  law  declaring  the  result  of  the  elec- 
tion and  prohibiting  the  sale  of  liquor  was  de- 
fective, as  the  county  judge  makes  the  publica- 
tion by  ^electing  the  newspaper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2d,  Intoxicating  Liiquors,  $  226.] 

Appeal  fnxm  Wood  County  Court;  J.  O. 
Rouse,  Judge. 

D.  C.  liuck  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Reversed, 
and  prosecution  ordered  dismissed. 

M.  D.  Carlock,  for  appellant  3.  E.  Tantis, 
Asst.  Atty.  Gen.,  for  the  State. 

HENDEIRSON,  J.  This  conviction  Is  f«- 
violatlng  the  local  option  law. 

The  information  alleges :  "And  thereupon, 
after  said  election,  the  commissioners'  court 
of  said  county  did  pass  and  publish  an  order 
according  to  law,  declaring  the  result  <^  said 
election  and  prohibiting  the  sale  of  intoixlcat- 
Ing  liquors,"  etc.  The  county  Judge  makes 
the  publication  by  selecting  the  newspaper; 
and  this  Information  in  this  respect  has  been 
held  defective  in  Hode  Cames  v.  State  (de- 
cided Oct  10,  1906)  99  S.  W.  98,  and  Leon- 
ard Sllvey  V.  State  (Just  decided)  supra. 

The  Judgment  is  accordinglyi  reversed,  and 
the  prosecution  ordered  dismissed. 
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GREEN  r.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  2, 
1906.    On  Reheaiing,  Dec.  12,  1906.) 

1.  CBnciNAi.  Law— Bill  of  Exceptions. 

An  exception  to  the  overruling  of  a  motion 
for  a  change  of  veam  in  a  criminal  case  on  th«i 
ground  of  prejudice  cannot  be  considered  <m 
appeal,  in  tne  absence  of  a  proper  bill  of  ex- 
reptions. 

fRd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  IB,  Criminal  Lew,  H  2803,  2804.1 

2.  Same— Motion  fob  Continuahoe. 

An  exception  to  the  overruling  of  a  motion 
for  a  continuance  in  a  criminal  case  cannot  be 
considered  on  appeal  in  the  absence  of  a  proper 
bill  of  exceptions,  and  an  exception  in  the  judg- 
ment overruling  the  motion  is  not  sufficient 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Criminal   Law,  |{  2804.  2805.1 

■'S.  JvBT  —  Special  Yemibk  —  Manneb  of 
Drawing. 

A  special  venire  in  a  homicide  case,  drawn 
out  of  the  list  of  regular  jurors  for  the  term 
at  the  pr<>ceding  term  of  the  court,  is  drawn  in 
itccordanoe  with  the  law. 

4.  Same— OvEBBUUNG  Challenges  to   Jub- 
OBS— Erbob. 

One  cannot  complain  of  the  overruling  of 
his  dliallenge  to  a  juror  by  showing  that  he 
challenged  him  peremptorily,  and  exhausted  his 
Iieremptory  challenges,  and  was  compelled  to 
take  a  juror  not  acceptable  to  him,  without 
<ihowing  that  the  latter  juror  was  not  an  im- 
partial juror. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31.   Jury,   §§  025,  026.] 

5.  SaMK— COUFKTENCT  OF  JUBOB. 

A  juror  on  his  voir  dire  stated  that  he 
would  consider  the  fact  that  the  grand  jury  had 
indicted  accused  as  evidence  that  he  was  guilty. 
On  the  matter  being  explained  to  him.  he 
stated  that  he  did  not  understand  the  matter. 
and  that  he  would  not  consider  the  indictment 
as  any  evidence  against  accused,  and  that  he 
did  not  know  accused,  or  anything  about  the 
case,  and  had  no  opinion  in  the  case,  and  would 
give  him  a  fair  and  impartial  trial.  Beld,  that 
the  juror  was  qualified  to  serve  on  the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31.  Jury,  §S  431-437.] 

6.  CsiMiNAL  Law— Sepabation  of  Witness- 
es—Discretion  OF  Tbial  Coubt. 

The  placing  of  witnesses  under  the  rule, 
or  excusing  certain  witnesses  from  the  rul6  for 
cause,  as  being  officers,  etc.,  is  within  the  sound 
discretion  of  the  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  fj  1545^1554.] 

7.  Same  —  Appeal  —  Review  —  Discbetion 
OF  Trial  CorBT. 

The  right  to  introduce  witnesses  in  a  crim- 
inal case  who  have  not  been  placed  under  the 
rule  is  within  the  sound  discretion  of  the  trial 
court,  and,  unless  there  has  been  an  abuse  of 
discretion,  the  case  wttl  not  be  reversed  on 
that  ground. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.   15,   Criminal   Law,   i  3005.] 

8.  Same— Bill  of  Exceptions— Evidkncb. 

Where  one  takes  his  bill  of  exceptions  in 
his  statement  of  facts,  he  must  do  so  with  the 
same  completeness  as  if  he  took  a  s^arate  bill, 
and  the  court  will  not  go  through  the  entire 
record  constituting  the  statement  of  facts  in 
order  to  make  out  a  bill  of  exceptions. 

SKd.  Note.— For  cases  in  oolnt,  see  Cent.  Dig. 
.  15,  Criminal  Law.  H  2^8-2833.] 

9.  Witnesses— IicPEACHMENT. 

Where,  in  a  homicide  case,  witnesses  for 
the  defense  stated  that  a  third  person  not  called 


as  a  witness  was  where  they  were,  and  that 
he  called  their  attention  to  the  fact  that  dece- 
dent was  at  accused's  house,  and  that  they 
would  not  have  known  that  the  person  who  had 
come  to  accused's  house  was  decedent,  except 
by  what  the  third  person  told  him,  the  where- 
abouts of  the  third  person  became  a  material 
question,  and  the  witnesses  could  be  impeached 
by  evidence  showing  his  whereabouts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  60.  Witnesses,  if  127$.  1273.] 

10.  Cbivinal  Law— Instbuctionb— Fobm. 

A  charge  defining  murder  in  the  second 
degree  is  not  open  to  criticism  on  the  ground 
that  the  charge  is  given  in  two  distinct  para- 
graphs. 

11.  Same— MlSLEADINQ  Instbuctiors. 
Where,  in  a  criminal  case,  the  testimony  of 

a  witness  for  the  state  contradicted  the  testi- 
mony of  two  witnesses  for  the  defense,  an 
instruction  that  if  the  evidence  of  the  witness 
for  the  state  contradicted  the  evidence  of  both 
the  witnesses  for  the  defense,  the  jury  might 
consider  the  same  in  passing  on  the  credibility 
of  both  of  the  witnesses,  or,  if  the  evidence  of 
the  witness  for  the  state  contradicted  the  evi- 
dence of  either  -  of  the  witnesses  for  the  de- 
fense, the  jury  could  consider  the  same  in  pass- 
ing on  the  credibility  of  the  one  the  jury  found 
it  to  contradict  was  not  open  to  the  criticism 
that  the  court  reiterated  how  the  testimony  of 
the  witness  for  the  state  should  be  considered. 

12.  Homicide  —  Manblauohtbb  —  Inbtbuc- 

TI0N8. 

Where,  on  a  trial  for  homicide,  the  un- 
controverted  evidence  showed  that  the  killing 
took  place  immediately  on  the  happening  of 
the  alleged  insult  of  decedent  a  charge  that, 
before  accused  could  avail  himself  of  the  de- 
fense of  manslaughter,  it  must  appear  that  the 
killinir  took  place  immediately  on  the  happening 
of  the  insulting  conduct  of  decedent,  was  not 
misleading. 

18.  Cbiminal   Law  —  Confession   of  Ac- 
cused—Inbtbuottons. 

Where,  on  a  trial  for  homicide,  the  con- 
fession of  accused  was  admitted  in  evidence,  and 
the  sherifT,  to  whom  the  confession  was  made, 
testified  that  he  warned  accused  before  he  con- 
fessed, and  accused  stated  tliat  he  did  not  hear 
the  warning,  an  instruction  that  the  evidence 
must  show  that  the  warning  was  given,  and 
that  if  the  evidence  failed  to  show  that  the 
warning  was  given  and  that  accused  beard  it 
the  confession  could  not  be  considered,  suffi- 
ciently charged  under  what  circumstances  the 
confeB.sion  might  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law.  Sf  1864-1867.] 

On  Rehearing. 

14.  Homicide— MiFRDEB  in  Second  Dkobse — 
Instbuctionb- BuBDEN  of  Pboof. 

An  instruction,  on  a  trial  for  homicide, 
directing  the  jury  to  find  accused  guilty  of 
murder  in  the  second  degree  if  the  evidence- 
failed  to  establish  express  malice  on  the  part 
of  accused,  and  if  the  evidence  failed  to  estab- 
lisb  that  the  homicide  was  manslaughter  or  was 
committed  in  self-defense,  was  erroneous,  liecause 
shifting  the  burden  on  accused  to  establish  that 
it  was  manslaughter  or  self-defense  before  he- 
could  be  acquitted  of  murder  in  the  second 
degree. 

15.  Cbiminal  Law  —  Tbial  —  Instbuctionb- 
—Assumption  of  Fact. 

An  instruction  that  the  evidence  of  a  wit- 
ness for  the  state  concerning  statements  made 
to  him  by  a  witness  for  accused  was  not  orig- 
inal evidence,  but,  if  the  evidence  of  the  witness- 
for  the  state  contradicted  the  evidence  of  the- 
witness  for  accused,  the  jury,  on  passing  on  the 
credibility  of  the  witness  for  accused,  might  con- 
sider the  evidence  of  the  witness  for  the  state, 
was    erroneous,   as    assuming    that    the   state- 
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ments  were  made  b?  the  witnesa  for  the  de- 
fense, and  only  submitted  to  the  jury  the  ques- 
tion as  to  whether  or  not  the  evidence  of  die 
state's  witness  was  in  conflict  with  the  testi- 
mony of  accused's  witness. 

Appeal  from  District  Court,  Titus  County ; 
P.  A.  Turner,  Judge. 

J.  R.  Green  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Reversed 
and  remanded. 

S.  F.  Caldwell  and  Paunders  &  Burford, 
for  appellant.  Howard  Martin,  Asst  Atty. 
Qen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  his 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  %  years,  and  he 
appeals. 

A  brief  statement  of  the  case  shows  that 
ai^ellant  (Green)  and  deceased  (Ore)  were 
neighbors,  living  2  or  3  miles  from  Mt.  Pleas- 
ant The  homicide  occurred  on  Sunday  at 
the  home  of  appellant  The  appellant's  home, 
where  he  and  his  wife  lived,  was  about  100 
yards  from  that  of  appellant's  father  (A.  L. 
Green).  On  the  Sunday  morning  in  ques- 
tion deceased  came  to  appellant's  bouse,  and, 
according  to  the  testimony  oifered  by  appel- 
lant, came  on  the  gallery  and  sat  down.  Ap- 
pellant came  out  and  took  a  seat.  Presently 
deceased  left  the  gallery  and  told  appellant 
that  he  wanted  to  see  him,  passed  out  of  the 
gate,  which  was  some  6  or  10  steps  from  the 
gallery,  and  then  out  beyond  some  6  or  10 
steps.  Appellant  followed  along.  After  they 
had  gotten  out  of  the  gate,  deceased  asked  ap- 
pellant if  he  had  said  that  he  was  the  cause 
of  his  wife  not  coming  back  to  him.  Appel- 
lant told  him  that  he  had  heard  that  De- 
ceased told  him  it  was  a  damn  He.  Appel- 
lant told  him  not  to  curse  the  person — that 
his  wife  told  him.  Deceased  said  they  were 
all  damn  liars,  and  he  would  settle  the  whole 
thing  right  there  at  his  gate,  pulled  his  knife 
out,  and  advanced  on  appellant,  and  tried  to 
cut  him  with  it.  Appellant  picked  up  a  stick 
or  piece  of  scantling,  and  hit  deceased  a  blow 
on  the  head,  which  staggered  him,  and  then 
bit  him  two  other  licks  on  the  body,  which 
felled  him  to  the  ground.  The  blow  on  the 
head  crushed  the  skull  and  caused  deceased's 
death.  There  were  no  eyewitnesses  who  tes- 
tified to  the  homicide,  except  appellant  and 
his  wife.  A.  L.  Green,  appellant's  father,  and 
John  Green,  his  brother,  also  testified,  and 
stated  they  saw  deceased  go  to  appellant's 
house  and  go  onto  the  gallery ;  that  they  were 
alone  on  the  gallery  at  their  house,  within 
view;  and  that  they  heard  the  lick,  but  did 
not  see  any  of  the  difficulty.  They  immedi- 
ately ran  over  there,  and  saw  appellant  walk- 
ing away,  and  when  they  got  to  the'  body  of 
deceased  on  the  ground  they  saw  an  open 
barlow  knife  lying  by  his  side,  near  his 
right  hand.  They  described  the  barlow  knife 
as  a  two-bladed  white  or  cream  handled  knife. 


A  good  deal  of  testimony  was  developed  as 
to  the  knife.  The  state's  witnesses  testified 
that  that  was  not  deceased's  knife,  and,  ac- 
cording to  the  state's  evidence,  his  knife, 
which  was  identified,  was  foimd  In  his  pocket 
after  the  homicide.  The  state's  theory  was 
that  either  appellant  or  his  father  or  brother 
John  placed  the  knife  there  after  deceased 
had  been  stricken  down.  The  state's  theory, 
further,  was  that  deceased  on  that  Sunday 
morning  went  over  to  appellant's  oa  business ; 
that  he  had  rented  bis  place  to  appellant,  and 
appellant  had  recently  sold  the  lease  and  farm 
products  to  bis  brother,  John  Green,  and  he 
wanted  to  see  him  about  the  rent  It  is  also 
shown  that  appellant  and  his  wife  had  sepa- 
rated some  time  in  June,  1005,  and  they  re- 
mained separated  about  six  weeks  or  two 
months;  appellant  retaining  their  child,  and 
during  the  separation  going  to  Louisiana. 
When  they  came  back,  he  sent  for  his  wife, 
and  after  negotiating  some  two  we^s  she 
came  back  to  him.  There  was  some  testi- 
mony  from  appellant's  wife  tending  to  show 
that  deceased  told  her  not  to  come  back  to 
her  husband,  after  her  husband  had  returned 
from  Louisiana.  This  is  a  sufllcient  state- 
ment of  the  case  to  discuss  the  assignmoita 

Appellant  filed  a  motion  to  change  the 
venue  on  the  ground  of  prejudice,  and  also 
because  of  a  formidable  combination  against 
appellant  The  court  heard  the  evidence  and 
overruled  the  motion.  It  does  not  occur  to 
us  that  the  bill  of  exceptions  in  connection 
with  the  testimony  on  the  point  Is  properly 
reserved,  so  as  to  present  this  matter  for 
review.  However,  looking  at  the  testlmfmy, 
it  does  not  occur  to  us  that  the  court  erred 
in  overruling  it.  Moreover,  appellant  In  his 
brief  does  not  rely  on  this  matter. 

Appellant  presented  a  motion  to  continue 
the  case,  and  the  record  shows  that  the  court 
overruled  this  motion  for  continuance,  and 
that  appellant  excepted  to  the  Judgment  over- 
ruling the  same.  However,  It  does  not  ap- 
pear that  a  proper  bill  of  exceptions  was 
taken  to  the  overruling  of  said  motion.  An 
exception  in  the  Judgment  overruling  the  mo- 
tion for  continuance  is  not  sufflcirait  Gas- 
ton V.  State,  11  Tex.  App.  143;  Taylor  v. 
State,  14  Tex.  App.  340 ;  Griffith  v.  State,  89 
S.  W.  832,  14  Tex.  Ct.  Rep.  9. 

Appellant  made  a  motion  to  quash  the  spe- 
cial venire  on  the  ground  that  the  same  was 
not  drawn  according  t»  law.  The  bill  shows 
that  the  venire  was  drawn  out  of  the  list  of 
regular  Jurors  for  the  term  at  the  preceding 
term  of  the  court,  which  was  in  accordance 
with  the  law.  Gotlieb  Gabler  v.  State  (de- 
cided April  26,   1906)   95  S.  W.  521. 

Appellant  also  excepted  to  the  action  of 
the  court  holding  that  J.  D.  Smith,  one  of 
the  special  venire,  was  a  qualified  Juror,  and 
compelling  appellant  to  challenge  him  peremp- 
torily, and  thus  exhausting  one  of  his  peremp- 
tory challenges ;  and  the  bill  shows  that  he 
exhausted  all  of  his  peremptory  challenges, 
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and  be  gays  be  was  compelled  to  take  one  R. 
O.  Stuart,  wbo  was  not  acceptable  to  blm. 
It  Is  not  shown  tbat  tbls  last  Juror  was  for 
any  reason  not  an  impartial  and  fair  Juror. 
The  mere  tact  tbat  appellant  wanted  to  chal- 
lenge blm  and  that  he  was  not  acceptable 
would  not  be  sufficient.  However,  the  bill 
of  exceptions  does  not  show  that  the  Juror 
Smith  was  disqualified  on  account  of  having 
formed  a  fixed  opinion  in  the  case.  The  bill 
shows  that,  while  this  Juror  stated  he  would 
consider  the  fact  that  the  grand  Jury  Indict- 
ed appellant  as  evidence  that  be  was  guilty, 
yet,  after  this  matter  was  explained  to  him, 
stated  that  be  did  not  understand  the  ques- 
tion when  be  thus  answered  it ;  that  be  would 
not  consider  the  indictment  as  any  evidence 
against  defendant,  and  If  the  indictment  was 
read  to  the  Jury,  and  no  other  evidence  offer- 
ed, he  would  find  defendant  not  guilty ;  that 
be  did  not  know  defendant,  and  knew  nothing 
about  the  case,  and  bad  no  opinion  In  the 
case,  and  could  and  would  give  blm  a  fair 
and  impartial  trial,  if  be  should  he  selected 
on  the  Jury.  This  showed  that  the  Juror 
was  absolutely  qualified  to  sit  as  a  Juror  In 
the  case. 

In  the  statement  of  facts  we  find  what  pur- 
ports to  be  a  bill  of  exceptions  to  the  action 
of  the  court  allowing  the  witnesses  Keeney, 
Ellis,  and  Meek  to  testify.  It  seems  tbat 
the  rule  as  to  witnesses  was  invoked  by 
the  state,  and  the  above  witnesses  were  not 
placed  under  the  rule,  but  were  called  by  the 
state  in  rebuttal.  It  appears  that  Keeney 
was  county  attorney,  tbat  EIHs  was  Justice 
of  the  peace,  and  Meeks  was  constable.  From 
an  examination  of  their  testimony,  It  ap- 
pears that  they  were  used  in  rebuttal,  and  the 
state  may  not  have  foreseen  the  necessity  for 
their  use  as  witnesses.  The  placing  of  wit- 
nesses under  the  rule,  or  excusing  certain 
witnesses  from  the  rule  for  cause,  as  being 
ofilcers,  etc..  Is  within  the  sound  discretion  of 
the  court;  and  the  right  to  Introduce  wit- 
nesses who  have  not  be«i  placed  under  the 
rule  is  also  within  the  sound  discretion  of 
the  court  Unless  there  has  been  an  abuse  of 
this  discretion — that  Is,  unless  some  resultant 
Injury  to  appellant  is  shown  from  an  Intro- 
duction of  witnesses  who  have  not  been 
placed  under  the  rule — ^tbe  case  will  not  be 
reversed  on  that  account.  Baldwin  v.  State, 
39  Tex.  Cr.  R.  245,  45  S.  W.  714 ;  Thomas  v. 
State,  88  Tex.  Cr.  R.  607,  28  S.  W.  584 ;  Cook 
V.  State,  80  Tex.  App.  e07, 18  S.  W.  412 ;  Den- 
nis v.  State,  74  S.  W.  659.  7  Tex.  Ct.  Rep.  892. 

In  appellant's  brief  he  insists  that  the  court 
committed  an  error  In  permitting  the  state, 
over  the  objection  of  appellant,  to  Impeach 
appellant's  witnesses  Major  Oreen  and  John 
Green  as  to  the  whereabouts  of  Willie  Green, 
"because  It  was  impeaching  appellant's  wit- 
ness on  an  immaterial  matter ;  it  was  wholly 
immaterial  as  to  where  Willie  Green  was  at 
the  time  of  the  difficulty;  tbat  be  was  not  a 
witness  in  the  case,  and  did  not  testify,  and 


bis  whereabouts  was  immaterial."  By  look- 
ing to  the  statement  of  facts  it  will  be  seen 
tbat  defendant  asked  "tbat  all  testimony  re- 
garding the  whereabouts  of  Willie  Green  at 
the  time  of  the  killing  offered  by  the  state 
for  the  purpose  of  impeachment  should  be  ex- 
cluded, on  the  ground  that  Willie  Green  bad 
not  testified  in  the  case,  was  not  a  witness, 
and  that  it  was  impeaching  a  witness  on  an 
immaterial  point"  The  court  overruled  the 
objection,  and  defendant  excepted.  Looking 
back  of  this,  it  will  be  seen  that  the  stato 
was  permitted  to  prove  by  the  county  attor- 
ney, Keeney,  and  perhaps  some  others,  that 
the  witness  Major  Green  stated  that  Willie 
Green  was  sitting  on  the  door  step  of  the 
gallery  at  his  house,  fixing  bis  shoes,  when 
Dennis  Ore  came  up  to  the  house  of  appel- 
lant some  100  yards  distant  and  tbat  be 
also  stated  tbat  Willie  was  there  on  the  gal- 
lery at  the  time  of  the  difficulty.  By  look- 
ing still  further  back  to  the  tesUmony  of 
Green,  it  will  be  seen  that  be  testified  that 
Willie  Green  was  sitting  on  the  gallery  at 
the  time  deceased  came  back  to  appellant's 
bouse,  and  called  his  attention  to  the  fact 
that  before  or  about  the  time  It  began,  Wil- 
lie started  over  to  the  house  of  appellant 
where  the  difficulty  occurred.  Mrs.  Green, 
appellant's  wife,  also  stated  that  Willie  was 
there  at  the  time  of  the  difficulty.  We  do 
not  believe  tbls  bill  Is  taken  In  proper  form 
to  present  this  matter  for  review.  As  was 
held  in  Stephens  v.  State  (decided  at  Dallas 
term,  1006)  93  S.  W.  545:  "We  will  not  go 
through  the  entire  record  constituting  the 
statement  of  facts,  In  order  to  make  out  a 
bill  of  exceptions.  If  a  party  desires  to  take 
bis  exception  In  the  statement  of  facts,  be 
must  do  so  with  the  same  completeness  as 
if  be  took  a  separate  bill."  However,  if  we 
review  the  entire  record  here,  it  occurs  to 
us  that  the  whereabouts  of  Willie  Green  be- 
came a  material  question  In  the  case.  Both 
witnesses,  A.  L.  Green  and  John  Green,  testi- 
fied to  the  whereabouts  of  Willie  Green  Just 
before  the  homicide.  They  stated  that  he 
was  on  the  gallery  where  they  were  lying, 
and  that  he  called  their  attention  to  the  fact 
that  deceased,  Dennis  Ore,  was  at  appellant's 
house,  and  that  Just  before  the  difficulty  be 
went  from  where  they  were  over  in  that 
direction.  Appellant's  wife  testified  to  his 
presence  at  the  time  of  the  difficulty.  So  it 
aiv)ears  that  appellant  by  his  testimony  made 
the  whereabouts  of  WllUe  Oreen  a  material 
matter.  According  to  them,  they  would  not 
have  known  tbat  the  party  who  had  come  to 
appellant's  house  was  deceased;  especially 
the  witness  A.  L.  Green  identified  deceased  as 
the  party  by  what  Willie  Green  said  to  blm 
at  the  time.  So  it  would  seem,  even  If  the 
bill  presented  this  matter  in  proper  shape  for 
review,  it  would  have  been  competent  for  the 
state  to  have  Impeached  appellant's  witnesses 
upon  this  issue.  But  as  stated,  we  hold  that 
the  bill  taken  In  the  statement  of  facts  does 
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not  present  this  question  so  as  to  require  a 
review  by  this  court. 

We  do  not  believe  there  Is  anytlUng  in  ap- 
pellant's criticism  of  the  court's  charge  on  the 
ground  of  his  charging  the  law  of  murder  In 
the  second  degree  in  two  distinct  paragraphs. 
Nor  is  there  anything  In  the  contention  that 
the  court  improperly  reiterated  in  the  charge 
how  Keeney's  testimony  should  be  considered 
by  them  with  reference  to  a  certain  portion 
thereof.  An  inspection  of  the  charge  will  not 
bear  out  the  criticism  of  appellant.  Said 
testimony  was  properly  limited  and  submit- 
ted to  the  jury.  If  they  believed  the  testi- 
mony of  Keeney  contradicted  or  tended  to 
contradict  the  evidence  of  A.  L.  Green  and 
John  Green,  or  either  of  them,  the  court  in- 
structed them  to  consider  the  evidence  of 
said  Keeney  in  passing  on  the  credibility  of 
either  or  both  of  said  witnesses,  and  in  weigh- 
ing their  evidence,  or  the  evidence  of  either 
of  them,  that  they  may  find  the  evidence  of 
said  Kenney  may  contradict  or  tend  to  con- 
tradict The  court,  in  further  explanation 
of  his  meaning,  instructed  the  Jury:  "That 
is,  if  yon  find  the  evidence  of  said  Keeney 
contradicts  or  tends  to  contradict  the  evi- 
dence of  both  of  said  witnesses,  then  you  may 
consider  it  In  passing  on  the  credibility  of 
both  of  said  witnesses  and  in  weighing  the 
evidence  of  both  of  said  witnesses,  but  you 
can  consider  It  for  no  other  purpose."  Or, 
if  they  considered  It  contradicted  or  tended 
to  contradict  the  evidence  of  either  of  said 
witnesses,  they  could  consider  it  in  "passing 
on  the  credibility  of  the  one  you  find  it  con- 
tradicts or  tends  to  contradict,  and  hi  weigh- 
ing his  evidence,  but  you  can  consider  it  for 
no  oth'>r  purpose."  The  charge  appears  to 
be  a  little  complicated;  but,  there  being  two 
witnesses  involved,  the  court  distinctly  told 
the  Jury  how  they  could  consider  the  con- 
tradictory testimony  as  to  either  or  both 
of  said  witnesses. 

We  do  not  think  the  charge  is  subject  to 
the  criticism  indulged  by  appellant  to  the 
effect  that,  as  between  the  degrees  of  felo- 
nious homicide,  appellant  was  deprived  of 
the  reasonable  doubt,  or  that  the  burden  was 
In  any  wise  shifted. 

Nor  was  that  portion  of  the  charge,  couch- 
ed in  the  following  language,  calculated  to 
Injure  appellant,  to  wit:  "If  you  believe 
defendant  struck  deceased  with  a  piece  of 
wood,  the  same  In  your  opinion  being  a  dead- 
ly weapon,  or  instrument  reasonably  calcu- 
lated and  likely  to  produce  death  by  the 
mode  and  manner  of  Its  use,  with  the  Intent 
to  kill  him;  and  if  the  evidence  falls,  In 
your  opinion,  to  establish  express  malice  on 
the  part  of  the  defendant  beyond  a  reason- 
able  doubt,  as  express  malice  is  defined  and 
explained  to  you  in  this  charge  on  the  law 
of  murder  In  the  first  degree;  and  if  the 
evidence  further  falls.  In  your  opinion,  to 
show  that  the  homicide  Is  of  the  grade  of 
manslaughter,  as  that  offense  Is  defined  and 
e.tplalned  to  you  in  this  charge ;  and  further 


falls,  in  your  opinion,  to  show  that  the  homi- 
cide was  Justified  on  the  ground  of  self-de- 
fense, as  the  law  of  self-defense  is  defined 
and  explained  to  you  in  this  charge — then 
the  law  would  imply  malice,  and  the  homi- 
cide would  be  of  the  grade  of  murder  In  the 
second  degree,  and  you  will  so  find,"  etc 
This  was  simply  telling  the  Jury  that  they 
were  authorized  to  convict  appellant  of  mur- 
der in  the  second  degree,  unless  on  the  one 
band  the  evidence  failed  to  satisfy  than  of 
the  guilt  of  the  defendant  of  murder  in  the 
first  degree  beyond  a  reasonable  doubt,  and 
on  the  other  it  failed  to  show  appellant  was 
guilty  of  manslaughter  as  defined  by  the 
court.  Or  was  Justifiable  as  self-defense  watf 
defined  in  the  charge  of  the  court.  We  do 
not  believe  that  this  charge  had  the  effect 
to  shift  the  burden  of  proof  from  the  state 
to  appellant 

The  other  charges  referred  to  adequately 
told  the  Jury  as  to  the  nature  of  manslaugh- 
ter and  the  propositions  on  which  appellant 
could  be  convicted  of  that  offense,  and  also 
defined  appellant's  right  of  self-defense.  We 
fail  to  see  how  the  Jury  could  have  been  mis- 
led by  said  charge,  or  bow  said  charges, 
properly  considered,  could  affect  the  burden 
of  proof  and  shift  It  on  the  defendant  The 
charge  on  manslaughter  was  not  only  cor- 
rect as  an  abstract  proposition,  but  was 
strictly  applicable  to  the  facts  proved,  and 
the  Jury  could  not  have  been  misled  by  the 
fact  that  the  court  Instructed  them  that. 
In  order  for  appellant  to  avail  himself  of 
the  defense  of  manslaughter,  it  must  appear 
that  the  killing  took  place  immediately  upon 
the  happening  of  the  insulting  conduct,  etc. 
The  facts  showed,  and  these  were  not  con- 
troverted, that  the  killing  did  take  place  Im- 
mediately on  the  happening  of  the  alleged 
insult 

We  believe  that  the  court's  charge  as  to 
the  confession  of  appellant  and  the  circum- 
stances under  which  they  might  regard  the 
same  as  evidence  against  him  was  couched 
in  proper  terms  and  su£9clently  safeguarded 
his  rights  in  that  respect  The  sheriff  testi- 
fied distinctly  that  he  warned  appellant  be- 
fore he  confessed.  Appellant  says  he  did 
not  hear  blm.  If  he  did.  The  court  submitted 
this  issue  to  the  Jury.  The  evidence  must 
show  that  the  warning  was  given,  and  this 
was  the  instruction  of  the  court  On  the  oth- 
er hand,  if  It  failed  to  show  that  the  warning 
was  given,  and  that  appellant  heard  the 
warning,  then  they  were  charged  not  to  con- 
sider the  alleged  confession  of  appellant  In 
arriving  at  their  verdict.  The  court  in  this 
connection  did  not  charge  the  reasonable 
doubt  as  to  this  matter ; '  but  we  do  not  be- 
lieve that  the  failure  to  so  charge  was  calcu- 
lated to  injure  appellant  Appellant  hi  his 
brief  does  not  quote  all  of  the  charge.  The 
court  first  put  the  question  as  stated  in  ap- 
pellant's brief,  and  then  put  the  converse 
thereof;  that  is,  the  court  Instructed  the  Jury, 
If  the  evidence  failed  to  show  that  Sam  Por- 
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ter  warned  defendant,  or  If  be  tbought  de- 
foidant  did  not  hear  blm,  tben  they  would 
not  consider  as  eyldence  any  statement  tbey 
may  find  defendant  made  to  Sam  Porter  or 
Jim  Keltb,  or  to  either  or  both  of  them. 

The  charge  of  the  court  is  also  criticised 
in  that  portion  thereof  limiting  the  testimony 
of  certain  witnesses  on  the  ground,  as  al- 
leged, that  the  same  assnmes  that  the  wit- 
nesses testified  to  the  facts  stated.  We 
think  that  In  each  of  those  charges,  while 
In  the  beginning  thereof  it  might  seem  the 
conrt  was  assuming  the  witnesses  had  tes- 
tified so  and  so,  yet  in  each  of  the  charges  he 
subsequently  leaves  the  question  as  to  the 
truth  of  their  testimony  with  the  Jury,  by 
stating  to  the  jury,  If  they  believe  that  the 
evidence  of  said  witness  contradicts  or  tends 
to  contradict  the  evidence  of  witnesses  to 
whom  It  referred,  that  they  could  use  It  only 
tor  the  purpose  for  which  It  was  introduced, 
and  not  as  original  testimony.  We  do  not 
believe  the  Jury  were  misled  by  the  form  of 
these  charges.  Besides,  the  matter  referred 
to  in  said  charges  was  not  controverted  by 
any  other  testimony.  It  was  unquestioned 
that  said  witnesses  did  testify  to  certain  facta 
relating  to  statements  or  declarations  of  oth- 
er witnesses  to  them. 

We  have  examined  the  record  carefully, 
and  In  our  opinion  it  contains  no  reversible 
error.  The  facts  are  sufficient  to  sustain  the 
verdict  of  the  Jury,  and  the  judgment  Is  af- 
firmed. 

BROOKS,  J.,  absent 

On  Rehearing. 

HENDERSON,  J.  This  case  was  affirmed 
at  the  Austin  term,  and  now  comes  before  us 
on  motion  for  rehearing.  There  are  but 
two  questions  which  we  desire  to  consider, 
and  both  relate  to  the  charge  of  the  court 
Both  of  these  matters  were  considered  in 
the  original  opinion,  but  appellant's  motion 
for  rehearing  again  calls  our  attention  to 
these  questions,  and  supports  his  view,  not 
only  with  authorities,  but  in  an  able  dis- 
cussion. 

It  is  urged  that  the  charge  of  the  court  is 
wrong  on  murder  in  the  second  degree,  in 
which  the  Jury  were  told  to  find  appellant 
guilty  of  murder  In  the  second  degree,  if 
the  evidence  falls  to  establish  express  malice 
on  the  part  of  the  defendant  beyond  a  rea- 
sonable doubt  and  if  the  evidence  further 
fails  to  establish  that  the  homicide  was 
manslaughter  or  self-defense;  the  conten- 
tion being  here  that  this  charge  shifted  the 
burden  on  appellant  to  establish  that  It  was 
manslaughter  or  self-defense,  before  he  could 
be  acquitted  of  murder  In  the  second  de- 
gree. Abstractly  speaking,  as  was  held  In 
McOrath's  Case,  86  Tex.  Cr.  R.  13,  34  S. 
W.  127,  941,  murder  of  the  second  degree — 
that  Is,  upon  Implied  malice — Is  bounded  on 
the  one  side  by  murder  of  the  first  degree 
and  on  the  other  by  manslaughter;  so  that 


If  the  facts  do  not  show  on  the  one  band 
murder  upon  express  malice,  and  do  not 
show  on  the  other  hand  circumstances  that 
mitigate,  excuse,  or  Justify,  and  it  is  an  un- 
lawful killing  upon  malice,  it  is  implied  ma- 
lice. The  charge  In  that  case  was  unlike  the 
charge  In  this  case.  Here  more  than  once 
the  court  tells  the  Jury,  If  the  evidence  falls 
to  show  or  falls  to  establish  manslaughter, 
to  find  appellant  guilty  of  murder  in  the 
second  degree,  clearly,  as  It  now  occurs  to 
us,  putting  the  burden  on  appellant  to  show 
or  establish  manslaughter  before  tb^  would 
be  authorized  to  acquit  blm  of  the  bighfir 
grade  of  felonious  homicide,  being  second 
degree,  and  convict  him  of  manslaughter. 
This  exact  question  was  before  this  court  In 
Casey  v.  State,  90  S.  W.  1018,  14  Tex.  Ct. 
Rep.  818.  There  it  was  held  that  such  a 
charge  was  reversible  error.  In  that  case, 
as  in  this  case,  in  the  subsequent  portion  of 
the  charge,  the  court  Instructed  the  jury,  if 
they  had  a  reasonable  doubt  as  between 
manslaughter  and  murder  In  the  second  de- 
gree, to  give  appellant  the  benefit  of  the 
doubt  and  convict  blm  only  of  manslaught- 
er. Such  a  charge,  Instead  of  clarifying  the 
situation,  would  rather  tend  to  confuse  the 
jury.  In  the  first  place  tbey  were  told,  in 
eCTect  that  the  burden  was  on  appellant  to 
show  that  he  was  only  guilty  of  manslaught- 
er before  be  could  be  acquitted  of  murder 
in  the  second  degree.  The  subsequent  in- 
struction to  the  Jury,  If  they  bad  a  doubt  as 
between  manslaughter  and  murder  in  the 
second  degree,  to  give  appellant  the  benefit  of 
the  doubt  would  not  relieve  them  of  their 
duty  under  the  former  instruction  to  find 
appellant  guilty  of  murder  In  the  second 
degree,  unless  In  their  opinion  the  evidence 
failed  to  establish  manslaughter.  On  a  re- 
consideration of  the  question  raised  under 
said  charge,  we  are  not  prepared  to  say  that 
the  same  was  not  injurious  to  appellant. 
He  was  found  gullly  of  murder  In  the  sec- 
ond degree,  and  his  punishment  assessed  at 
86  years  In  the  penitentiary,  and  the  court 
had  no  right  to  place  the  burden  on  blm  to 
establish  his  guilt  of  manslaughter  before  he 
could  be  acquitted  of  murder  In  the  second 
degree,  or  to  leave  the  jury  In  a  confused 
state  as  to  that  question. 

The  other  proposition  involves  the  charge 
of  the  court  in  limiting  the  testimony  of 
certain  witnesses.  The  contention  here  Is 
that  the  court  in  said  charge  assumed  that 
appellant's  witnesses  made  certain  state- 
ments to  the  state's  witnesses,  and  did  not 
leave  the  Jury  free  to  find  whether  appel- 
lant's said  witnesses  made  said  statements 
or  not  The  charge  as  to  said  witnesses  is 
in  this  wise:  "I  charge  you  that  the  evi- 
dence of  R.  A.  Meek,  concerning  certain 
statements  made  to  him  by  A.  li.  Green,  etc., 
is  not  original  evidence  in  liis  case.  But 
if  you  believe  the  evidence  of  said  Me^  con- 
tradicts or  tends  to  contradict  the  evidence 
of  A.  Ii.  Qreen,  who  has  testified  herein  be- 
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fore  yoo,  then  yon  are  charged  tbat,  In  pass- 
ing on  the  credibility  of  said  A.  L.  Green 
and  In  weighing  his  erldence,  yon  may  con- 
sider the  evidence  of  said  R.  A.  Me^,  but 
yon  can  consider  it  for  no  other  purpose." 
And  the  same  character  of  charge  Is  given 
In  reference  to  the  testimony  contradicting 
John  Green  and  Mrs.  Ida  Green  by  certain 
state's  witnesses.  Now,  some  of  this  testi- 
mony, though  of  an  impeaching  character, 
was  liable  to  be  appropriated  by  the  jury 
as  original  testimony,  and  the  court  should 
have  plainly  told  the  Jury  that,  If  they  be- 
lieved that  defendant's  witnesses  named  had 
made  certain  statements  to  the  witnesses 
named  dlfTerent  from  their  testimony  de- 
livered on  the  stand,  and  they  further  be- 
lieved, as  to  such  statements,  the  state's  wlt- 
nessee  had  testified  to  facts  contradicting  or 
tending  to  contradict  them  as  to  such  mat- 
ters, they  could  consider  the  same  only  for 
the  purpose  of  weighing  the  testimony  of 
such  witnesses,  or  in  passing  on  the  credit. 
If  any,  which  they  should  accord  to  said  wit- 
nesses, and  for  no  other  purpose.  A  more 
critical  inspection  of  the  charge  as  given 
seems  to  leave  the  same  liable  to  the  criti- 
cism Indulged  by  appellant ;  that  Is,  tbat  the 
Jury  were  only  permitted  to  pass  upon  the 
question  as  to  whether  or  not  the  state's 
witnesses  testified  to  facts  that  contradicted 
the  testimony  of  appellant's  witnesses,  and 
that  the  court  assumed  in  its  charge  that 
the  statements  were  made  by  appellant's 
witnesses,  and  only  submitted  to  the  Jury 
the  question  as  to  whether  or  not  the  state's 
witnesses  were  in  conflict  with  appellant's 
witnesses. 

For  the  errors  here  pointed  out,  the  motion 
for  rehearing  is  granted,  and  the  Judgment 
is  reversed,  and  the  cause  remanded. 

BROOKS,  J.,  absent. 


HOUSTON,  B.  &  W.  T.  RY.  CO.  T. 
8KBETER  BROS. 

(Court  of  Civil  Appeals  of  Texas.    Nor.  2, 1906. 
On  Rehearing,  Dec.  18,  1900.) 

1.  Affbai/— Rksebvatiok  of  Gboumds  or  Re- 
view—Funuahbrtai.  Ebbobs. 

Where,  in  a  suit,  a  judgment  was  rendered 
in  favor  of  plaintiff  and  another  not  a  party, 
as  partners,  and  defendant  therein  obtained  an 
injunction,  restraining  the  enforcement  of  the 
judgment,  on  appeal  from  a  disRolution  of  the 
mjunction,  the  error  was  so  fundamental  that 
it  might  be  presented,  though  no  assignment  of 
error  was  filed  in  the  trial  court. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  {  3087.] 

2.  JUDOMENX— PLF.ADINQ8   TO    SUSTAIN    JUDO- 
UENT. 

Where,  in  an  action  by  one,  a  judgment 
was  rendered  for  plaintiff  and  another  as  part- 
ners, it  was  a  nullity. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §  42&] 

On  Rehearing. 

8.   SAUX— IRJTTNOTION. 

Rev.  St.  1899,  art.  1367,  provides  that  when, 
in   the   record   of   any    judgment,    there   shall 


be  any  mistakes  or  misrecitals  of  any  name  or 
names,  and  there  shall  be  anything  In  the 
record  whereby  the  judgment  may  be  amended, 
the  court  shall  amend  un  application  of  either 
party.  BeU  that,  where  a  judgment  was  ren- 
dered in  favor  of  plaintiff  and  another  not 
a  party,  as  partners,  defendant  was  entitled  to 
restrain  the  enforcement  of  the  judgment,  though 
he  had  taken  no  proceedings  for  the  correction 
of  the  judgment  under  the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  80,  Judgment,  Sf  768,  782.] 

Appeal  from  District  Court,  Nacogdoches 
County;  James  I.  Perkins,  Judge. 

Suit  by  the  Houston,  East  &  West  Texas 
Railway  Company  against  W.  T.  Skeeta  and 
another,  to  restrain  the  enforcement  of  a 
Judgment  In  favor  of  defendants  and  against 
plaintiff.  From  a  Judgment  sustaining  a  de- 
murrer to  the  bill  and  dissolving  the  injunc- 
tion, plaintiff  appeals.  Reversed  and  re- 
manded. 

Blount  &  Garrison  and  Baker,  Botts,  Par- 
ker &  Garwood,  for  appellant  Ingraham, 
Middlebrook  &  Hodges,  for  appellee. 

GILL,  C.  J.  This  action  was  brooght  by 
the  Houston,  East  &  West  Texas  Railway 
Company  In  the  district  court  of  Nacog- 
doches county  to  enjoin  the  enforcemoit  of  a 
Judgment  rendered  in  the  Justice  court  of 
precinct  No.  8  of  that  county.  It  was  aver- 
red In  the  bill,  In  substance:  That  on  the 
80th  day  of  June,  1905,  the  firm  of  Skeeter 
Bros,  filed  suit  in  precinct  No.  8  against  the 
plaintiff  herein  for  $25  as  damages  for  the 
alleged  killing  of  a  cow  by  the  company.  On 
July  14,  1905,  that  suit  was  dismissed  by 
the  plahitiffs  therein  at  their  cost  On  the 
same  day  W.  T.  Skeeter  filed  suit  in  the  Jus- 
tice court  of  precinct  No.  8  of  that  county 
against  the  railway  company  to  recover  $19.95 
as  damages  for  the  killing  of  a  cow,  it  behig 
the  same  cow  for  the  killing  of  which  the  oth- 
er suit  was  brought  That  in  this  last  suit 
the  company  was  duly  cited  to  appear  and 
answer  the  suit  of  W.  T.  Skeeter,  the  cow  be- 
ing alleged  to  be  the  property  of  W.  T.  Skee- 
ter. That  the  cause  was  called  regularly  for 
trial  August  14,  1905,  whereupon  Judgment 
was  rendered  therebi  In  favor  of  Skeeter 
Bros.,  a  firm  composed  of  W.  T.  and  F.  F. 
Skeeter,  against  the  railroad  company  for  $13. 
That  neither  F.  F.  Skeeter  nor  the  firm  of 
Skeeter  Bros,  had  been  made  a  party  plain- 
tiff in  that  suit  That  the  railway  company 
had  not  been  sued  by  the  said  F.  F.  Skeeter 
or  the  firm,  and  the  company  had  not  been 
cited  to  answer  any  such  suit  That  there- 
after an  execution  was  Issued  on  said  Judg- 
ment and  was  levied  on  the  property  of  the 
plaintiff  railroad  company.  That  the  Judg 
ment  was  void  because  rendered  In  favor  of 
parties  In  no  way  connected  with  the  litiga- 
tion. That  the  sum  Involved  was  and  is 
less  than  $20,  hence  the  plaintiff  company 
had  not  the  right  of  appeal,  and  has  no  rem- 
edy against  the  enforcement  of  that  Judg- 
ment save  by  Injunction,  which  was  prayed 
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for.  A  preliminary  Injunction  was  granted, 
but,  upon  hearing,  a  general  demurrer  to 
tbe  bill  was  sustained,  and  tbe  injunction 
dissolved.  From  that  Judgment,  the  com- 
pany has  appealed,  and  seeks  to  present  tbo 
iwlnt  as  fundamental  error,  no  assignment  of 
error  having  been  filed  in  the  court  below. 

Appellee  insists:  First,  that  the  error  is 
not  fundamental,  hence  nothing  Is  before  the 
court;  second,  that  the  rendition  of  the  judg- 
ment In  favor  of  others  than  W.  T.  Skeeter 
alone  was  a  clerical  error.  We  are  satis- 
fied that  the  error  assigned  in  the  brief  is 
fundamental  In  its  nature  and  can,  there- 
fore, be  presented  here  without  the  assign- 
ment having  first  been  filed  in  the  lower 
court  Wilson  v.  Johnson,  94  Tex.  276,  60 
S.  W.  242 ;  Cobume  v.  Poe,  40  Tex.  415 ;  Hall 
V.  Johnson  (Tex.  Civ.  App.)  40  S.  W.  46. 
Appellee  does  not  question  the  right  of  appel- 
lant to  the  writ  restraining  the  enforcement 
of  the  Judgment  as  it  stands  if  that  Judg- 
ment is  void.  Though  there  is  excellent  au- 
thority to  tbe  contrary  the  rule  Is  well  es- 
tablished that,  if  the  Judgment  record  shows 
that  the  Judgment  was  rendered  without 
pleadings  to  support  It,  the  Judgment  is  a 
nullity.  Oille  v.  Emmons  (Kan.)  48  Pac.  569, 
62  Am.  St  Rep.  609;  Reynolds  v.  Stockton, 
140  V.  S.  254,  11  Sup.  Ct  773,  35  li.  Ed.  464 ; 
Black  on  Judgments,  vol.  1,  i  184;  Falls  v. 
Wright  (Ark.)  18  S.  W.  1044,  29  Am.  St  Rep. 
74  and  note.  To  this  broad  rule  there  are 
doubtless  exceptions  but  tbe  case  before  us 
Is  not  one  of  them.  For  even  a  stronger 
reason  that  judgment  is  a  nullity  which  was 
rendered  against  a  defendant  In  favor  of  a 
person  who  has  never  sued,  and  whose  suit, 
therefore,  the  defendant  has  had  no  chance 
to  answer  or  defend.  Dunlap  et  al.  ▼. 
Sutherlln,  63  Tex.  38.  Such  a  Judgment 
In  the  very  nature  of  things  would  bind 
neither  the  party  in  whose  favor  it  was  ren- 
dered, but  who  bad  not  sued,  nor  tbe  defend- 
ant who  had  not  been  sued.  For  tbe  pur- 
poses of  the  demurrer,  tbe  allegations  are 
taken  as  true,  and  we  cannot  inquire  into 
the  defenses  suggested  by  appellee.  The 
Judgment  upon  Its  face  awards  to  W.  T.  and 
F.  F.  Skeeter,  composing  the  firm  of  Skeeter 
Bros.,  the  sum  of  $15.  Should  we  under- 
take to  eliminate  tbe  parties  to  the  Judgment 
who  were  not  parties  to  the  suit  and  thus 
leave  the  Judgment  In  force  as  to  tbe  real 
plaintitr,  we  have  no  means  of  determining 
the  sum  which  tbe  court  actually  awarded 
to  him,  nor,  indeed,  could  he  have  recovered 
anything  individually  If,  as  the  court  ad- 
Judged,  the  property  belonged  to  a  firm. 

The  Judgment  must  be  reversed,  and  tbe 
cause  remanded,  and  It  is  so  ordered. 

Reversed  and  remanded. 

On  Rehearing. 

In  deference  to  the  earnestness  of  counsel 
for  appellees  in  pressing  their  motion  for 
rehearing,  we  add  the  following  to  what  was 
said  in  tbe  main  opinion: 


Ck>unsel  contend  that  we  misapprehended 
the  meaning  of  the  opinion  in  Dunlap  v. 
Sutherlln,  63  Tex.  38,  and  that  the  principle 
there  laid  down  was  that  the  pleadings 
might  be  looked  to  in  determining  in  whose 
favor  a  Judgment  had  in  fact  been  rendered. 
Tbey  quote  from  the  opinion  the  following: 
"Every  judgment  when  ambiguous  as  to  the 
party  or  parties  in  favor  of  or  against  whom 
It  Is  rendered  must  be  read  In  the  light  of 
the  entire  record  which,  in  the  sense  here 
used,  embraces  the  pleadings."  It  cannot  lu 
our  opinion,  be  successfully  questioned  that, 
in  the  case  cited,  the  principle  was  recog- 
nized that  a  judgment  without  pleadings  to 
support  it  was  void,  and  especially  that  a 
Judgment  was  a  nullity  If  rendered  In  favor 
of  a  party  who  had  not  sued.  The  quota- 
tion above  was  In  Justification  of  the  holding 
that  as  the  Judgment  in  question  was  in  fa- 
vor of  the  "plaintiff"  the  pleadings  might  be 
looked  to  In  identification  of  the  real  plain- 
tiff as  against  another  erroneously  named 
In  the  caption  of  the  judgment.  The  quota- 
tion has  no  application  to  the  present  case, 
because  the  Judgment  here  In  question  Is 
absolutely  free  from  ambiguity.  So  clear. 
Indeed,  in  its  terms  that  appellees  are  seek- 
ing to  enforce  it  by  execution  conforming  to 
its  terms  and  in  favor  of  both  plaintiffs  nam- 
ed therein,  and  this,  though  appellees  here 
Insist  that  tbe  name  of  F.  F.  Skeeter  was  in- 
serted therein  through  clerical  error.  Tbey 
are  pressing  an  execution  in  favor  of  two 
joint  plaintiffs  though  they  concede  In  the 
brief  that  Judgment  was  In  fact  rendered 
In  favor  of  only  one,  and  that  the  other  never 
sued.  It  seems  to  us  the  bare  statement 
furnishes  its  own  answer. 

With  tbe  method  by  which  the  appellant 
may  establish  its  allegations  on  the  trial 
we  have  nothing  to  do  on  this  appeal,  as 
the  cause  Is  here  on  the  error  of  the  court 
In  sustaining  a  general  demurrer.  In  view 
of  what  may  follow  In  this  litigation  as  fore- 
shadowed by  appellees'  counsel  in  their  brief, 
we  suggest  that  they  have  quoted  a  statute  In 
their  argument  which  furnishes  a  simple 
remedy  for  their  dlflScnlty,  viz.,  article  1357, 
Rev.  St  1899.  "When  In  the  record  of  any 
judgment  or  decree  of  any  court  there  shall 
be  any  mistake,  miscalculation  or  misrecitals 
of  any  sum  or  sums  of  money,  or  of  any 
name  or  names,  and  there  shall  be  among 
the  records  of  tbe  cause  any  verdict  or  in- 
strument of  writing  whereby  such  Judgment 
or  decree  may  be  safely  amended  It  shall 
be  the  duty  of  the  court  In  which  Judgment 
or  decree  shall  be  rendered  and  the  judge- 
thereof  In  vacation  on  application  of  either 
party  to  amend  said  decree  thereby  accord- 
ing to  the  truth.  ♦  •  • "  Counsel  seems 
to  contend  that  this  course  should  have  been 
pursued  by  appellant  but  it  occurs  to  us 
that.  If  a  plaintiff  by  inadvertence  takes  a 
void  Judgment  the  party  cast  could  scaroelv 
be  expected  to  go  to  cost  and  trouble  to  cor- 
rect It  for  him. 
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C!oaiiBel  further  argues  tbat  the  Jadgment, 
if  a  nnlllty,  cannot  be  corrected.  If  a  Justice 
of  the  peace  should,  in  a  suit  for  $aO,  Inad- 
vertently enter  a  Judgment  for  $500,  it  would 
clearly  be  a  nullity  on  its  face  because  be- 
yond the  Jurisdiction  of  the  court,  and,  if 
an  execution  were  issued  thereon,  it  would 
unhesitatingly  be  enjoined,  yet  the  plaintiff, 
under  the  statute  quoted,  could  certainly 
have  It  corrected.  We  have  not  the  time  to 
fallow  counsel  further  in  his  discussion  of 
the  subject  of  void  and  voidable  Judgments. 

We  are  of  opinion  the  motion  should  be 
overruled,  and  it  has  been  so  ordered. 

Overruled. 


.  FAI80N  V.  MBTENBERO. 

(Court  of   Civil   Appeals  of  Texas.    Dec.   22, 
1906.) 

1.  Affkal— Briefs— AsBiOKMZNTS  or  Ebbob. 

Assignmentii  of  error  not  presented  in  the 
brief  need  not  be  considered  by  the  court  on 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  tf  4256-4261.] 

2.  Same— Reoobd— Stateukrt      o»     Pacts- 
Bill    OF    EXCEFTIONa. 

Assignments  of  error  contained  in  the  rec- 
ord on  appeal  are  not  reviewable  in  the  absence 
of  a  statement  of  facts  or  bill  of  exceptions. 

Appeal  from  District  Court,  Fayette  Coun- 
ty;  L.  W.  Moore,  Judge. 

Action  by  Julius  Meyenberg  against  P.  B. 
Faison.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AfRrmed. 

Joseph  Ehlinger,  for  appellant  Brown  & 
Lane,  for  appellee. 

PLEASANTS,  J.  Tbe  suit  was  brought  by 
appellee  against  W.  B.  Ray  and  appellant  to 
recover  upon  a  note  for  |150  executed  by 
Ray,  and  to  foreclose  a  vendor's  Hen,  by 
which  said  note  was  secured,  on  a  tract  of 
land  on  the  Bettlnger  survey  in  Fayette 
county  conveyed  by  an>ellant  to  said  Ray. 
Appellant  also  held  a  lien  on  said  property 
to  secure  a  note  In  his  favor  executed  by 
Ray  and  be  was  made  a  par^  by  the  plaln- 
tlff  in  order  that  their  equities  in  the  prop- 
erty might  be  adjusted.  After  alleging  the 
sale  of  the  land  by  appellant  to  Ray  and  the 
execution  by  the  latter  in  part  payment  there- 
for of  two  notes,  one  for  |150  and  tbe  other 
for  $149,  and  tbe  transfer  and  assignment  of 
the  |1S0  note  to  plaintiff  by  appellant,  the 
petition  contains  the  following  allegations: 
"Plaintiff  further  makes  known  to  the  court 
that  his  said  note  has  priority  of  payment  and 
Is  superior  to  the  note  of  defendant  Faison, 
and  that  the  rights  of  defendant  Faison  In 
said  land  or  security  for  his  said  note  have 
been,  and  are  now,  subordinated  to  the  rights 
of  plaintiff  thereto.  Wherefore  plaintiff  says 
that.  In  the  event  said  land  be  ordered  sold, 
and  sale  be  made  thereof,  for  the  purpose 
of  paying  the  notes  held  by  plaintiff  and  de- 
fendant Faison,  bis  said  note,  principal,  inter- 


est, and  attorney's  fees,  be  fnlly  paid  off  and 
discharged  out  of  the  proceeds  of  sncb  sale, 
before  defendant  Faison  be  permitted  to  re- 
ceive any  part  thereof."  Bay  filed  no  an- 
swer. Aivellant  answered  by  general  and 
special  exception  and  by  special  plea  averring 
his  ownership  of  the  |149  note  and  asking  for 
Judgment  thereon  against  Ray  with  foreclo- 
sure of  his  vendor's  lien.  He  expressly  de- 
nied that  he  had  agreed  with  plaintiff  tbat 
the  note  transferred  to  him  should  have  a 
preference  Hen  over  the  note  held  by  aH>cl- 
lant,  and  claimed  that  he  had  an  equal  right 
to  share  in  the  proceeds  of  the  sale  of  the 
land,  and  prayed  that  sudi  proceeds  be  ap- 
plied to  tbe  payment  of  both  notes  without 
any  priority  iu  favor  of  the  note  held  by 
plaintiff.  The  trial  in  the  court  below  was 
without  a  Jury,  and  resulted  in  Judgmmt  in 
favor  of  plaintiff  and  appellant  against  Ray 
for  the  amounts  due  on  their  notes  respective- 
ly with  foreclosure  of  tbe  vendor's  lien  and 
an  order  directing  the  sale  of  the  land.  It 
was  further  adjudged  and  decreed  that  tiie 
proceeds  of  such  sale  after  paym^it  of  the 
costs  be  first  ai^lied  to  tbe  payment  of 
amount  adjudged  to  be  due  plaintiff  on  the 
note  held  by  him. 

Appellant  baa  failed  to  copy  any  of  his  as- 
signments of  error  in  his  brief,  and  we  are, 
therefore,  not  required  to  consider  any  of 
the  questions  sought  to  be  presented  by  tbe 
brief.  If,  however,  we  were  disposed  to  con- 
sider tbe  assignments  contained  in  the  record, 
it  would  avail  appellant  nothing  since  there 
is  no  statement  of  facts  and  no  bill  of  ex- 
ertion In  the  record,  and  therefore  nothing 
In  the  record  to  show  tbat  tbe  matters  com- 
plained of,  if  error,  occurred  upon  the  trial. 
So  far  as  this  record  shows,  plaintiff  may 
have  proven  an  agreement  with  appellant  by 
which  he  was  given  a  preference  lien  4hi 
tbe  property. 

There  is  no  error  aK>arent  upon  the  face  of 
the  record.  The  Judgment  is  one  which  the 
court  had  authority  to  render  and  Is  respon- 
sive to  the  allegations  and  prayer  <^  tbe 
petition,  and  must  be  affirmed. 

AfSrmed. 


CANE  BELT  RY.  CO.  v.  MISSOURI.  K.  & 
T.  RI.  CO.  OF  TEXAS  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  17, 
1906.    Rehearing  Denied  Jan.  10,  1907.) 

CaSBIXKS  —  InJTTBT  to  F'bWOHT  —  COWNBCT- 

ING   Lines— FiBES— AOTIONS— Pbima    Facix 

Case. 

Where  jad^iment  went  against  connecdng 
railway  companies  for  the  negligent  burning 
of  a  car  of  cotton,  upon  the  issae  betweoi  than 
as  to  which  was  liable,  proof  that,  thoagfa  the 
appellant  company  had  delivered  tbe  car  to 
the  appellee,  tbe  door  thereof  had  not  been 
cleated  to  exclude  sparks  from  passing  engines, 
and  that  the  spark  arrester  on  one  of  appel- 
lant's engines,  which  switched  near  the  car,  was 
either  in  poor  condition  or  tbe  enfrine  was  aeg- 
ligently  handled,  causing  it  to  emit  sparks, 
which  fell  upon  the  car,  made  a  prima  facie  case 
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}f  negligence  against  appellant,  and,  in  the  ab- 
sence of  rebutting  testimony,  appellee  waa  en- 
titled to  recover. 

Appeal  from  District  Court,  Harris  Coun- 
ty; W.  P.  Hamblen,  Judge. 

Action  by  W.  T.  Eldridge  against  the  Cane 
Belt  Railway  Company  and  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
From  a  Judguient  against  the  defendant  Cane 
Belt  Railway  Company,  In  favor  of  defend- 
ant Missouri,  Kansas  Sc  Texas  Railway  Com- 
pany of  Texas,  the  former  appeals.  Af- 
firmed. 

Wm.  Masterson,  for  appellant.  Baker, 
Botts,  Parker  &  Garwood,  for  appellee. 

PLEASANTS,  J.  This  suit  was  brought 
by  W.  T.  Eldridge  against  the  appellant  and 
the  appellee,  the  Missouri,  Kansas  Sc  Texas 
Railway  Company  of  Texas,  to  recover  the 
sum  of  $1,168.35,  the  value  of  24  bales  of 
cotton  shipped  from  Bonus,  a  station  on  ap- 
pellant's railway,  via  the  line  of  the  appel- 
lee railway,  to  Galveston,  Tex.  The  cotton 
was  destroyed  by  Are  at  Sealy,  Tex.,  the  point 
of  connection  of  the  two  railways.  It  was 
admitted  by  the  defendants  that  both  were 
liable  to  plaintiff,  and  Judgment  was  render- 
ed accordingly,  from  which  no  appeal  was 
taken,  Ui>ou  the  issue  between  the  two  le- 
fendants  as  to  which  was  liable  for  the  loss, 
there  was  a  Jury  trial,  which  resulted  in 
a  verdict  in  favor  of  the  appellee  railway. 
The  following  facts  are  shown  by  the  evi- 
dence: 

The  cotton  was  burned  at  Sealy,  the  Junc- 
tion point  of  the  two  railroads,  on  the  morn- 
ing of  October  24, 1903.  It  had  reached  Sealy 
over  the  Cane  Belt  Railway  at  about  11:40 
p.  m.  on  the  evening  of  the  23d,  and  the  car 
in  which  It  had  been  transported  was  shortly 
thereafter  placed  by  the  operators  of  ap- 
pellants train  on  what  is  known  as  the 
"house  track"  of  the  appellee  company,  and 
the  waybill  therefor  was  delivered  to  the 
Joint  agent  of  the  two  companies.  It  had 
been  the  miiform  custom  and  practice  of 
the  two  roads,  in  receiving  and  delivering 
cars  of  freight  from  and  to  each  other  at  this 
jimction,  for  the  road  delivering  the  car  to 
place  it  on  api)ellee's  bouse  track  and  de- 
liver the  waybill  therefor  to  the  Joint  agent 
of  the  two  roads,  and  this  had  always  been 
accepted  as  a  delivery  by  the  receiving  road. 
The  train  which  brought  this  cotton  to  Sealy 
had  other  cars  of  freight,  among  which  were 
several  cars  of  live  stock,  which  were  to  be 
shipped  north  over  appellee's  road,  for  which 
purpose  appellee  bad  an  engine  and  crew 
awaiting  at  the  water  tank  north  of  the  sta- 
tion, about  100  or  150  yards  from  where  the 
car  of  cotton  was  placed.  The  crew  of  ap- 
pellant's train,  with  the  engine  which  had 
brought  the  train  to  Sealy,  was  engaged  In 
switching  in  the  yards  for  an  hour  or  more 
after  they  had  placed  the  ear  of  cotton  on 
the  house  track.  They  finished  the  switching 
and  tied  up  about  12:40  a.  m.    At  this  time 


no  one  had  discovered  any  Are  In  or  about 
the  car  of  cotton,  and  several  members  of 
the  appellant's  crew  testified  that,  in  leaving 
the  yards  for  the  night,  they  passed  near 
the  car,  and  did  not  see  any  Indication  of  its 
being  on  fire.  The  car  of  cotton  was  found 
to  be  on  fire  about  2 :00  a.  m.  When  discover- 
ed, the  fire  and  smoke  were  coming  out  of 
the  top  and  sides  of  the  car.  As  soon  as  the 
car  was  found  to  be  on  Are,  the  engine  of 
the  appellee  road,  which  was  then  at  the 
water  tank,  and  had  not  been  moved  during 
the  time  the  car  of  cotton  was  in  the  yards, 
was  run  down  and  attached  to  the  burning 
car,  which  it  pulled  up  under  the  waterspout, 
where  an  unsuccessful  attempt  was  made  to 
extinguish  the  fire.  No  other  engine  of  ap- 
pellee was  in  the  yard  from  the  time  the 
appellant  train  arrived  with  tiie  car  of  cot- 
ton until  the  Are  was  discovered.  J.  E. 
Massey,  the  freight  conductor  for  appellee, 
who  was  waiting  to  take  the  stock  train  north 
on  appellee's  road,  testified  that  "the  Cane 
Belt  did  a  great  deal  of  switching  after  they 
arrived.  They  switched  about  an  hour  and 
five  minutes.  I  observe  that  the  Cane  Belt 
engine  was  throwing  fire  while  it  was  doing 
this  switching.  Their  engine  was  a  small 
engine,  arid  they  could  hardly  handle  the 
train.  It  would  slide,  and  the  fire  would  go 
up  as  high  as  30  feet.  Some  of  the  fire  was 
falling  on  the  house,  and  some  fell  on  these 
cars.  At  some  times,  when  it  was  throwing 
this  fire.  It  was  within  10  feet  of  the  car  of 
cotton  in  question.  I  do  not  remember  that 
there  was  any  one  around  that  night  but  the 
Cane  Belt  crew,  our  crew,  and  the  night 
operator."  This  witness  further  testified, 
when  he  got  to  the  car,  after  It  was  found 
to  be  on  Are,  he  discovered  that  one  of  its 
doors  was  bulged  out  five  or  six  Inches  at 
the  door  hinges,  and  the  cotton  thereby  ex- 
posed. 

The  testimony  of  this  witness  is  not  con- 
tradicted by  any  evidence  In  the  record.  It 
la  true  that  It  was  shown  that  all  of  the 
engines  on  appellant's  road  were  equipped 
with  the  most  approved  spark  arresters; 
but  there  is  no  evidence  that  the  arrester  on 
this  engine  was  In  good  condition  at  the  time 
the  car  of  cotton  was  set  on  fire,  or  that  it 
had  been  recently  examined.  The  undisput- 
ed evidence  that  It  was  throwing  sparks  in 
the  manner  stated  by  the  witness  Massey 
conclusively  shows  either  that  the  arrester 
was  out  of  repair,  or  that,  from  the  manner 
in  which  the  engine  was  being  operated,  the 
most  approved  arrester  would  not  prevent 
the  escape  of  showers  of  sparks.  The  agent 
of  appellant,  who  attended  to  the  loading 
of  the  car  at  Bonus,  testified  In  effect  that 
proper  care  In  the  loading  of  a  car  of 
cotton  required  that  the  doors  should  be 
cleated;  that  Is,  that  a  board  or  strip  of 
plank  should  be  nailed  over  the  side  edges 
of  the  doors,  so  as  to  prevent  sparks  from 
passing  engines  reaching  the  cotton.  He 
further  testified  that  he  always  cleated  the 
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doors  of  cars  loaded  by  blm,  but  does  not 
expressly  remember  doing  so  on  this  occasion. 
The  conductor  of  tbe  train  also  testified  that 
he  was  in  a  few  feet  of  tbls  car  when  It  was 
carried  past  him  to  be  placed  on  the  house 
track,  and  did  not  observe  that  It  was  not 
in  good  condition.  He  does  not  say  that 
the  door  of  the  car,  which  Massey  says  was 
bulged  out,  was  on  the  side  of  the  car  next 
to  him  at  the  time  he  observed  the  car  be- 
ing placed  on  the  house  track. 

It  may  be  conceded,  as  contended  by  ap- 
pellant, that  the  evidence  shows  that  the 
cotton  was  set  on  fire  after  it  was  delivered 
to  the  appellee  road,  and  therefore  appel- 
lant could  not  be  held  liable  to  Its  codefoid- 
ant  for  the  loss,  unless  the  evidence  shows 
that  the  fire  was  caused  by  the  negligence 
of  appellant's  employes,  and  yet  we  thhik 
the  judgment  of  the  court  below  should  be 
aflBrmed,  regardless  of  any  error  In  the 
charge  of  the  court,  because  the  undisputed 
evidence  above  set  out  shows  that  the  fire 
was  due  to  the  negligence  of  appellant  and 
Its  employes,  in  that  the  car  was  not  prop- 
erly cleated,  and  the  spark  arrester  of  the 
engine  was  either  In  poor  conditl<Hi,  or  the 
engine  was  negligently  handled,  so  as  to 
cause  it  to  emit  large  quantities  of  sparks, 
which  fell  upon  and  Into  tbe  car  and  ig- 
nited the  cotton.  There  being  no  evidence 
to  rebut  tbe  prima  facie  case  of  negligence 
made  by  the  evidence  of  appellee  road,  no 
other  judgment  than  one  in  its  favor  could 
have  been  properly  rendered.  Railway  Co. 
v.  Johnson,  92  Tex.  691,  60  S.  W.  663. 

This  view  of  the  legal  consequence  of  the 
tmdisputed  evidence  renders  a  discussion  of 
the  several  assignments  of  error  unnecessary. 
The  amount  recovered  by  plaintiff  In  the 
court  below  was  the  value  of  the  cotton,  with 
6  per  cent  Interest  from  the  date  of  its  de- 
struction, and  judgment  for  like  amount  was 
rendered  against  appellant  Because,  in  our 
opinion,  no  other  judgment  than  that  ren- 
dered could  have  been  properly  rendered  un- 
der the  undisputed  evidence,  the  Judgment 
of  the  court  below  Is  afiirmed. 

ASlrmed. 

LOWBBT  ▼.  HATNES  et  al.» 

(Court  of  Civil  Appeals  of  Texas.    Dec.  8,  1906. 
Rehearing  Denied  Jan.  3,  1907.) 

1.  APPEAIi— BBIKTS— CONFOKMITY  TO  RUI.ES  0* 

Court. 

A  brief  in  the  preparation  of  which  no  at* 
tention  was  paid  to  the  rales  of  court,  and  whldi 
did  not  present  tiie  errors  relied  on  for  re- 
versal of  the  jadgnient  in  such  a  way  as  to 
enable  the  conrt  to  intelligently  pass  upon  them, 
would  not  t>e  considered  on  appeal. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  M  3101,  3091.] 

2.  Sauk— RECOBD— RBOITAI.8— AlTIBMANCE    01 

JuDOKBNT  —  Appeals  fob  Delay  Only  — 

Damages. 

Where,  on  an  appeal  in  an  action  originally 
commenced  by  a  person  since  deceased  and  sub- 
sequently prosecuted  by  his  heirs,  no  entry  of 

*Wrlt  of  error  denied  bjr  Supreme  Court. 


record,  as  provided  by  article  1246,  Rev.  St 
1895,  of  the  suggestion  of  decedent's  death  as 
a  condition  of  the  right  of  bis  heirs  to  sne 
appeared  in  the  record,  a  lecital  in  the  judgment 
timt  such  suggestion  was  made  and  the  heirs 
granted  leave  to  sue  wag  sufficient  to  i>ermit 
an  affirmance  of  a  judgment  in  favor  of  the 
heirs,  bat  not  to  entitle  them  to  damages  al- 
lowed cm  api)eals  for  delay  only,  where  the 
record  was  not  perfected  by  certiorari,  even 
though  they  Insisted  in  their  briefs,  which  con- 
tained what  purported  to  be  a  certified  copy  of 
the  entry,  tbat  such  entry  was  ptoperiy  made, 
since  tbe  briefs  would  not  be  considered  as  a 
subBtitnte  for  the  record. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  2962.1 

Appeal  from  District  Court,  Jefferson 
County;  W.  H.  Pope,  Judge. 

Action  by  Rufus  Haynes  and  others 
against  M.  W.  Lowrey.  From  a  judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

M.  W.  Lowry,  in  pro.  per.  O'Brien,  John. 
&  O'Brien  and  H.  P.  Borry,  for  appelleea 


REESE,  J.  Rufus  Haynes  brought  suit 
in  the  district  court  of  Jefferson  county 
against  M.  W.  Lowrey  to  recover  the  amount 
due  upon  a  certain  promissory  note,  execut- 
ed by  Lowrey,  payable  to  Daniel  Lewis,  and 
alleged  to  be  the  property  of  said  Rufus 
Haynes,  and  to  foreclose  the  vendor's  Hen 
by  which  payment  of  the  note  was  secured. 
Rufus  Haynes  died  pending  the  salt,  and 
Mrs.  Ellen  Ewlng,  joined  by  her  husband. 
Mack  Ewlng,  and  Walter  Haynes,  a  minor, 
suing  by  bis  next  friends,  tbe  said  Ellen 
and  Mack  Ewlng,  filed  a  paper  in  the  nature- 
of  a  motion  and  an  amended  petition,  sug- 
gesting the  death  of  said  Rufus  Haynes  and 
alleging  that  he  died  Intestate,  that  there 
was  no  administration  upon  his  estate  and 
that  there  existed  no  necessity  therefor,  and 
that  they  were  his  only  heirs  at  law,  and 
praying  that  they  be  allowed  to  prosecute 
the  suit  in  their  own  names.  The  amended 
petition,  which  forms  one  paper  with  the 
aforesaid  motion,  after  reciting  tbe  facts 
by  virtue  of  which  the  new  plaintiffs  were 
brought  into  the  suit,  alleges  the  execution 
of  the  note  and  tbe  facts  with  regard  to  the 
vendor's  lien,  the  transfer  of  the  note  Uy 
Rufus  Haynes,  and  the  ownership  of  the 
same  by  plaintiffs  us  his  only  heirs,  demand 
and  refusal  of  payment,  and  prayer  for  judg- 
ment and  foreclosure  of  lien.  George  C 
O'Brien  intervened,  alleging  that  Rafa» 
Haynes,  after  the  institution  of  the  suit,  had 
transferred  the  note  to  him  as  collateral 
security  for  a  debt  of  |200,  and  prayed  for 
judgment  protecting  his  Interest  Defendant 
answered,  denying  generally,  and  specially 
denying  that  plaintiff,  Rufus  Haynes,  was 
the  owner  of  the  note,  and  alleging  that  it 
was  the  property  of  the  heirs  of  Daniel  Lew- 
is, deceased.  Thereafter  Panl  Millard,  ad- 
ministrator of  the  estate  of  Daniel  Lewis, 
Intervened,  and,  adopting  the  allegations  of 
defendant's  answer  as  to  the  ownership  of 
the  note  being  In  the  estate  of  Daniel  Lewis, 
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prayed  tbat,  if  it  be  bo  found,  he  Iiave  jndg- 
ment  against  defendant  Tlie  court  rendered 
judgment  in  favor  of  plaintiffs  for  tlie 
Amount  due  upon  the  note,  less  the  amount 
of  Intervener  O'Brien's  claim,  as  to  which 
judgment  was  rendered  in  his  favor,  and  de- 
<>reed  a  foreclosure  of  the  vendor's  lien,  and 
that  the  proceeds  of  the  sale  be  applied,  first, 
to  the  satisfaction  of  Intervener's  claim,  and, 
second,  to  the  satisfaction  of  the  claim  of 
plalntlfCB.  Judgment  vras  against  the  admin- 
istrator of  Daniel  Lewis  as  to  bis  claim. 
From  the  judgment,  defendant,  Lowrey,  ap- 
peals. 

Tbe  record  contains  neither  statement  of 
facts,  bills  of  exceptions,  nor  conclusions  of 
the  trial  court  The  brief  of  appellant  can- 
not be  considered.  No  attention  is  paid  to 
the  rules  of  court  in  its  preparation,  nor  does 
it  present  the  errors  relied  upon  for  a  re- 
versal of  the  judgment  in  such  a  way  as  to 
enable  the  court  to  intelligently  pass  upon 
them.  The  appellees  suggest  that  the  ap- 
peal Is  for  delay  only,  and  ask  our  affirmance 
of  the  Judgment  with  damages.  An  Inspec- 
tion of  the  record  does  not  disclose  any 
grounds  for  reversal.  No  entry  of  record, 
as  provided  by  article  1246,  Rev.  St.  1895,  of 
the  suggestion  of  the  death  of  Rufus  Haynes, 
deceased,  as  a  condition  of  the  right  of  tbe 
appellees,  as  his  heirs,  to  sue,  appears  in  tbe 
record.  There  is,  however,  a  recital  in  the 
judgment  that  this  suggestion  was  made  and 
that  appellees  were  granted  leave  to  sue. 
Appellees,  in  their  brief,  insist  that  this  en- 
try was  properly  made,  and  the  brief  contains 
what  punwrts  to  be  a  certified  copy  of  such 
entry.  Appellees  should  have  had  the  rec- 
ord perfected  by  certiorari.  We  cannot  con- 
sider the  contents  of  the  brief  as  a  substitute 
for  the  record. 

Error  Is  assigned  upon  this  point  by  appel- 
lant Tbe  recitals  in  the  Judgment  that  the 
death  was  suggested  and  leave  granted  ap- 
pellees, as  heirs  of  Rufus  Haynes,  deceased, 
to  enter  themselves  as  plalntlflTs  and  prose- 
cute the  suit,  Is  sufficient,  without  the  entry  of 
record  preliminarily  made  as  contemplated 
by  the  statute.  We  thlnl:,  however,  that  the 
«rror  indicated  is  sufficient  to  save  appellant 
from  tbe  damages  which  may  be  allowed  in 
case  of  an  appeal  which  appears  to  have 
been  taken  merely  for  delay.  The  record 
'does  not  disclose  any  reversible  error.  The 
Judgment  is  affirmed,  but  without  damages. 

Affirmed. 


WOLFE  V.  HOUSTON  L.\ND  &  IRRIGA- 
TION CO.  et  al. 

<Court  of  Civil  Appeals  of  Texas.    Dec.  3,  1906. 
Rehearing  Denied  Jan.  10,  1907.) 

Marshaltno  Assets— Applicability  of  Doc- 

TBINB. 

Where  a  landlord  has  a  lien  on  grain  for 
advancei  to  his  tenant,  and  a  creditor  of  the 
owner  attaches  part  of  it.  and  notifieB  the  land- 
lord, who  allows  the  remainder  of  the  grain, 
sufficient  to  satisfy  bis  claim,  to  be  disposed  of. 


the  doctrine  of  marshaling  assets  applies,  pre- 
venting the  landlord  from  satisfying  his  claim 
out  of  the  attached  grain  till  tbe  attachment 
creditor's  claim  is  satisfied. 

SEd.  Note. — For  cases  in  point  see  Cent.  Dig. 
.  34,  Marshaling  Assets  and  Securities,  {  8.] 

Appeal  from  Harris  Oounty  Court;  Blake 
Dupree,  Judge. 

Action  by  the  Houston  Land  &  Irrigation 
Company  against  J.  B.  Wolfe  and  others. 
From  an  adverse  Judgment  defendant  Wolfe 
appeals.    Reversed  and  remanded. 

A.  B.  Amerman,  for  appellant  L,  B. 
Moody,  for  appellees. 

GILL,  0.  J.  The  Houston  Land  &  Irriga- 
tion Company  leased  to  R.  B.  Banta  certain 
rice  land  for  the  year  19 — ;  the  rent  being 
payable  with  part  of  the  crop  raised,  and  the 
company  to  have  a  landlord's  lien  upon  the  re- 
mainder to  secure  the  payment  for  such  sup- 
plies and  advances  as  the  company  might 
make  during  the  year.  The  crop  was  made 
and  threshed,  and  the  company's  share  for 
rent  was  duly  delivered  to  It  J.  B.  Wolfe, 
who  had  a  personal  Judgment  against  R.  W. 
Banta,  tbe  father  of  R.  B.  Banta,  had  an 
execution  levied  upon  121  sacks  of  the  rice 
which  remained  after  the  company  had  re- 
ceived its  share  for  rent  At  the  time  of  the 
levy  there  remained  on  hand,  over  and  above 
what  had  been  paid  for  rent,  between  500  and 
1,000  sacks,  worth  about  $3  per  sack.  Upon 
all  of  this  the  company  had  a  Hen  for  advances, 
which  amounted  to  $459.28.  At  the  time  of 
the  levy  the  company  was  notified  of  it  and 
of  the  nature  of  Wolfe's  claim,  and  knew 
that,  in  addition  to  the  121  sacks  levied  on, 
there  was  ample  rice  still  in  the  hands  of 
tbe  lessee  out  of  which  It  could  easily  have 
made  its  claim.  It  thereafter  permitted  all 
the  rice  to  be  disposed  of,  except  tbe  121 
sacks,  and  has  brought  this  suit  to  enjoin  the 
sale  of  the  121  sacks  on  the  ground  tbat 
his  Hen  for  $459.28  Is  superior  to  any  claim 
which  Wolfe  may  have.  Wolfe  levied,  and 
seeks  to  hold  the  121  sacks,  as  against  R.  B. 
Banta,  on  the  ground  that  R.  W.  Banta,  bis 
father,  is  tbe  real  owner.  He  seeks  to  hold 
the  rice  against  the  company  on  the  theory 
that  after  notice  of  his  claim  the  company 
should  have  made  Its  claim  out  of  the  re- 
mainder of  the  rice  In  the  hands  of  the  les- 
see, and,  having  failed  to  do  so,  has  lost 
its  right  to  the  121  sacks  by  force  of  the 
doctrine  which  permits  Wolfe  to  force  the 
company  back  on  a  fund  which,  though  cov- 
ered by  the  company's  lien,  is  not  covered 
by  Wolfe's.  The  latter  Invokes  his  right  to 
have  the  securities  marshaled.  The  trial 
court  excluded  all  evidence  tending  to  show 
that  R.  W.  Banta  was  the  actual  owner  of 
the  rice  crop  raised  by  his  son,  and  rendered 
Judgment  in  favor  of  the  company.  He  seems 
to  have  proceeded  upon  the  theory  that  the 
doctrine  invoked  did  not  apply. 

It  is  obviously  true  that  the  company's 
rights  as  landlord  are  no  greater  because  R. 
B.  Banta  is  the  lessee  and  owner  on  the 
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face  of  the  lease  and  Wolfe's  Judgment  Is 
against  R.  W.  Banta.  Manifestly  Wolfe  had 
the  right  to  seek  out  the  Interest  of  R.  W. 
Banta  and  sell  It  for  his  debt,  subject  to 
the  landlord's  right  to  fairly  enforce  his  lirai 
against  R.  B.  Banta.  As  we  are  of  opinion 
that  all  the  evidence  offered  by  Wolfe  on  the 
Issne  of  ownership  was  mnterial  upon  that 
issue,  the  only  question  to  be  determined  Is 
whether,  upon  the  proof  of  ownership  in  R. 
W.  Banta  and  the  other  necessary  allegations, 
Wolfe  was  entitled  to  hold  the  121  sacks  for 
the  satisfaction  of  his  Judgment  as  against 
the  admitted  Hen  of  the  company.  We  hare 
been  able  to  perceive  no  reason  wliy  the  doc- 
trine of  marshaling  assets  should  not  apply 
to  the  situation  here  presented.  The  compa- 
ny had  a  lien  upon  nearly  600  sacks  of  rice 
to  secure  its  claim  for  $459.28.  The  rice 
was  still  In  the  hands  of  its  lessee.  Wolfe 
notified  the  company  of  the  nature  of  his 
claim,  and  segregated  the  121  sacks  by  the 
levy.  Thereupon  there  arose  in  his  favor  a 
lien  upon  the  121  sacks,  and  he  had  no  claim 
upon  the  other.  A  levy  upon  the  entire  crop 
would  have  been  excessive.  The  company 
having  full  notice,  Wolfe  bad  the  right  to 
expect  that  It  would  make  Its  claim  out  of  the 
singly  charged  fund,  leaving  the  doubly  char- 
ged fund  to  the  satisfaction  of  Wolfe's  Judg- 
ment. It  is  laid  down  broadly  in  Ency.  of 
Law,  vol.  19,  p.  1202,  that  the  right  is  not 
affected  by  the  nature  of  the  property,  and  in 
effect,  at  page  1259,  that  the  nature  of  the 
liens  is  immaterial.  The  rule  applies  wher- 
ever a  paramount  creditor  can  resort  to  two 
funds,  to  only  one  of  which  the  Junior  credi- 
tor can  resort.  Pomeroy's  E!qnity,  vol.  6,  ( 
865. 

The  only  modification  of  the  rule  that  could 
possibly  be  applicable  here  is  that  the  para- 
mount creditor  shall  not  be  inconvenienced. 
Pomeroy,  vol.  6,  8  868.  And  the  evidence 
does  not  suggest  that  snCh  a  consequence 
could  have  followed,  had  the  company  pur- 
sued its  remedy  against  the  rice  not  levied 
on.  The  broad  rule  under  which  the  Junior 
creditor  is  protected  against  the  caprldons 
election  of  the  paramount  lien  holder  is  said 
to  be  a  "constant  rule  of  equity,  founded  in 
natural  Justice  and  recognized  in  every  culti- 
vated system  of  Jurisprudence."  19  Ency.  of 
Law,  1257.  In  the  case  before  us  the  act  of 
the  company  in  permitting  the  sale  of  the 
other  rice  and  electing  to  wait  until  that  had 
passed  Into  the  hands  of  other  parties,  and 
then  elect  to  proceed  against  the  121  sacks 
levied  on  by  Wolfe,  smacks  of  inexcusable 
caprice,  and.  If  established,  will  give  Wolfe 
the  first  right  to  the  sacks  in  controversy  If 
they  are  shown  to  be  the  property  of  R.  W. 
Banta.  To  this  end  he  may  Introduce  his 
proof  of  his  debtor's  ownership,  and  the 
court  erred  in  excluding  It 

The  other  assignments  are  witltoat  merit. 
For  the  errors  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


TEXAS  &  N.  O.  EY.  CO.  v.  OONWAT.» 

(Ck>urt  of  Civil  Appeals  of  Texas.    Oct.  30. 
1906.    Rehearing  Deuied  Jan.  3,  1907.) 

1.  Masteb  and  Servant— Injvxies  to  Sbbv- 

ANT — RaILBOADS — NEGUOENCX. 

Plaintiff,  a  railroad  brakeman,  endeavored 
to  couple  certain  cars  on  a  foreign  track.  When 
the  cars  came  together,  the  automatic  couplers 
did  not  work,  whereupon  plaintiff  discovered 
that  the  coupler  on  the  stationary  car  was  not 
in  position  to  exactly  meet  tlie  face  of  the 
opposing  coupler.  Plaintiff  then  signaled  the 
engineer  to  back  again,  and  while  the  cars 
were  slowly  approaching,  and  only  a  short  dis- 
tance away,  he  undertook  to  push  the  drawbead 
of  the  stationary  car  into  position  with  his  foot, 
but  because  of  a  defect  therein  it  slid  over  too 
far  and  plaintiff's  foot  was  badly  crushed  I>e- 
twcen  the  drawheads.  It  did  not  appear  that 
the  construction  of  the  drawhead  was  such  tiiat 
it  was  dangerous,  even  had  plaintiff  left  his 
foot  where  be  intended  to  place  it  until  the 
drawheads  actually  came  in  contact,  and  it 
was  shown  that  plaintiff's  act  in  going  lietween 
the  cars  and  adjusting  the  drawlieads  was  a 
common  practice  of  all  brakemen,  and  tliat  the 
company's  rule  prohibiting  such  act  was  not 
obserred.  nor  was  any  effort  made  to  enforce 
it.  Held,  that  plaintiff  was  not  negligent  as  a 
matter  of  law. 

r£3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i  755,  763.] 

2.  Afpeai/— AssiaNiocin.-  of  Bbbob— Fboposi- 
TIONS— Eeview. 

A  proposition  which  is  not  germane  to  an 
assignment  of  error  to  which  it  Is  appended  will 
not  oe  considered  on  appeal. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  3000.1 

3.  Masteb  and  Sebvant  —  Eailboads  —  Ih- 
JDBIBS  TO  Servant— RtTLES. 

Where  a  rule  is  made  by  a  railroad  company 
for  the  furtherance  of  its  own  ends,  and  is 
jierBistently  and  generally  ignored  or  violated 
without  reprimand,  it  may  be  considered  as  hav- 
ing been  abandoned,  but  not  so  as  to  rules 
designed  solely  for  the  safety  of  servants,  which 
will  be  enforced,  unless  it  is  shown  that  the 
railroad  company  has  insisted  on  a  disregard  of 
the   rule   in  order  to  hasten   the  work. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,   Master  and  Servant,   S  287.] 

4.  Same— Defective   Appliances— Dmcotebt 
— Questtor  fob  Juby. 

In  an  action  for  injuries  to  a  railroad 
brakeman,  caused  by  an  alleged  defect  in  the 
drawhead  of  a  car  he  was  endeavoring  to  conple, 
whether  such  defect  in  fact  existed,  and  wheth- 
er plaintiff  should  have  seen  the  defect  when 
he  first  arranged  the  Imuckle  of  the  couple, 
held  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S  1(^.] 

5.  Tbialt- Misconduct   of   Counbei^— Aaair- 
ment. 

In  an  action  for  injuries  to  a  railroad 
brakeman  while  coupling  certain  cars  from  a 
position  lietween  them,  in  violation  of  a  rule 
forbidding  brakemen  to  go  between  the  cars 
for  any  purpose,  there  was  ample  evidence  that 
the  rule  had  never  been  enforced.  Plaintiff  con- 
tended that  the  company  did  not  expect  the  rule 
to  be  observed,  as  its  observation  would  serious- 
ly retard  the  work.  Held,  that  plaintiff's  conn- 
sel  was  not  guilty  of  misconduct  in  arguing 
to  the  jury  that  it  was  the  imiversai  custom 
of  brakemen  and  switclimen  to  use  their  feet 
to  shove  drawheads  into  place,  to  the  knowledge 
of  the  railroad  company,  and  that  the  mle  was 
made  for  the  sole  and  only  purpose  of  defend- 
ing lawsuits. 

'Writ  of  error  denied  by  Supreme  Court. 


Digitized  by 


Google 


Tex.) 


TEXAS  4  N.  O.  RY.  CO.  v.  CONWAY. 


1071 


8.  Savx— CuBiKQ  Ebsox. 

Where  misconduct  of  counsel  in  argument 
received  the  prompt  reprimand  of  the  trial 
coiirt,  and  counsel  withdrew  the  objectionable 
statement,  after  which  the  court  distinctly  in- 
structed the  jury  not  to  consider  it  or  be  in- 
fluenced by  it,  the  error  was  cured. 

TGd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  48,  Trial,  {{  316,  316.] 

7.  TwAi/— BtJBDEN  OF  Proof— Inbtbuctions. 

An  instmction,  in  an  action  for  injuries, 
that  the  burden  of  proof  was  on  the  defendant 
to  prove  by  a  preponderance  of  evidence  that 
plaintifF  was  negligent,  unless  plaintiff's  evi- 
dence showed  such  fact,  in  which  event  the  ver- 
dict should  be  for  defendant,  was  not  objection- 
nble  as  submitting  to  the  jury  the  question  on 
whom  the  burden  of  proof  rested. 

8.  NBOLIOBRCK    —    EVIDBNOK    —    BtTBDEN    OF 

Pboof. 

The  burden  of  establisbine  the  defense  of 
contributory  negligence  is  on  the  defendant,  ex- 
cept where  plaintiff's  evidence  convicts  him 
prima  facie  of  contributory  negligence. 

[Ed.  Note.— For  cases  in  point,  me  Cent.  Dig. 
vol.   37,  Negligence,  {|  22&-233.] 

9.  Mabtbb  and  Skbvakt— Injuries  to  Serv- 
ant—Assumed Risk. 

Plaintiff,  a  railroad  brakeman,  not  know- 
ing the  defective  condition  of  the  drawhead  of 
a  foreign  car,  went  between  such  car  and  anoth- 
er car  to  which  it  was  to  be  coupled,  and  en- 
deavored to  adjust  the  defective  drawhead  with 
his  foot;  but,  when  he  attempted  to  push  it 
over,  it  slid  too  far,  and  plaintiff  was  injured. 
Held,  that  plaintiff  did  not  assume  the  risk 
as  a  matter  of  law. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  t  554.] 

to.  Same— Foreign  Cabs— Dtmr  of  Master. 
Where  plaintiff,  a  railroad  brakeman,  on 
arriving  at  a  station,  was  required  to  couple 
certain  foreign  cars  on  a  track  of  another  com- 
lumy,  plaintiff's  employer  owed  him  a  duty  of 
exercising  reasonable  care  to  see  that  such 
foreign  cars  were  not  defective,  and,  if  they 
were,  to  warn  plaintiff  of  the  danger. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  §  215.] 

11.  Damages  —  Personal  iHJaBiws  —  Ex- 
cessive Vebdict. 

Plaintiff's  foot  and  ankle  were  crushed 
while  be  was  attempting  to  couple  certain  cars. 
Plaintiff  suffered  continual  and  intense  pain 
for  several  montlu  daring  an  unsuccessful  at- 
tempt to  prevent  amputation,  which  afterwards 
occurred:  the  leg  being  severed  about  seven 
inches  below  the  knee.  The  stump  had  not  en- 
tirely healed  at  the  time  of  the  trial  of  an  action 
for  his  injnrles,  and  plaintiffs  artificial  limb 
caused  him  some  pain.  Plaintiff  was  30  years 
old  when  he  was  injured,  was  In  good  health, 
and  earning  from  $80  to  $100  a  month.  Held, 
that  a  venlict  allowing  him  $20,000  was  ex- 
cessive, and  should  be  reduced  to  $15,000. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Damages.  {  380.] 

Appeal  from  District  Court,  Liberty  Coun- 
ty;  I/.  B.  Hlghtower,  .Judge. 

Action  by  Pat  Conway  against  the  Texas 
&  New  Orleans  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed  on  condition. 

Baker,  Botts,  Parker  &  Garwood,  Chester 
A  Chester,  and  J.  S.  McEachin,  for  appel- 
lant.   Lovejoy  &  Malevlnsky,  for  appellee. 

GITiL,  C.  J.  Pat  Conway  brought  this 
suit  against  the  Texas  &  New  Orleans  Rail- 


way Company  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  snstained 
by  Urn  as  a  result  of  the  negligence  of  the 
company.  Defendant  answored  by  general 
denial,  and  specially  pleaded  assumed  risk, 
contributory  negligence,  and  the  fact  that 
the  cars  which  are  alleged  to  have  caused 
the  injury  were  not  in  possession  of  the  com- 
pany, nor  intended  to  be  incorporated  in  de- 
fendant's train.  A  Jury  trial  resulted  in  a 
verdict  and  Judgment  for  $20,000,  from  which 
the  defendant  has  ap]pealed. 

In  June,  1903,  the  plaintiff  was  serving  as 
brakeman  on  one  of  defendant's  trains. 
When  the  train  arrived  at  Nacogdoches  it 
became  necessary  to  set  some  of  its  cars  on 
a  track  or  spur  connecting  defendant's  road 
with  the  Houston,  East  &  West  Texas  Rail- 
way, which  also  passes  that  point  There 
were  two  cars  already  upon  this  track  and 
under  the  control  of  the  Houston,  East  & 
West  Texas  Railway  Company.  The  engine 
and  two  or  three  cars  were  detached  from  de- 
fendant's train  and  backed  in  on  the  spur 
for  the  purpose  named.  In  order  to  properly 
do  the  work,  it  was  necessary  to  couple  togeth- 
er the  two  cars  already  on  the  track  and  sev- 
eral feet  apart.  This  duty  till  to  the  lot 
of  plaintiff.  He  went  between  the  cars,  ad- 
justed the  coupling  apparatus,  and  signaled 
the  engineer  to  back  the  cars  together.  The 
couplers,  though  automatic,  failed  to  connect 
whereupon,  at  the  signal  of  plaintiff,  the 
engineer  moved  the  car  forward  about  half 
a  car  length.  Plaintiff  then  discovered  that 
the  coupler  on  the  stationary  car  was  not  In 
the  position  to  meet  exactly  the  face  of  the 
opposing  coupler,  so  he  signaled  the  engi- 
neer to  back  again,  and  while  the  cars  were 
slowly  approaching,  and  only  a  short  dis- 
tance away,  be  undertook  with  his  foot  to 
push  into  position  the  drawhead  of  the  stand- 
ing car.  The  drawheads  came  together,  bad- 
ly crushing  his  foot  and  ankle.  Up  to  this 
point  the  evidence  is  undisputed. 

PlaintUTs  theory  of  the  accident,  as  dis- 
closed by  his  testimony  and  that  of  his  two 
witnesses,  is  in  substance  as  follows:  A  draw- 
head  in  good  repair  has  a  lateral  play  In  its 
l>earlngs  of  about  VA  Inches.  It  is  usual  and 
proper  to  adjust  them  either  with  the  hand 
or  the  foot,  and  ho  rule  prescribes  the  prop- 
er method  in  this  respect  It  is  also  true 
that  it  cannot  always  be  told  Just  exactly 
how  much  a  drawhead  must  be  moved  until 
the  opposite  drawhead  is  very  close;  say 
within  a  foot  or  two  of  it  This  was  so  in 
this  Instance,  so  the  plaintiff  placed  his  foot 
on  the  shoulder  of  the  drawhead,  and,  wait- 
ing until  the  approaching  drawhead  was 
witliln  a  short  distance,  gave  It  a  push  with 
his  foot  holding  with  bis  hand  to  a  rod  on 
the  standing  car  to  l>alance  himself.  When 
he  gave  the  push  he  expected  the  drawhead 
to  yield  about  an  Inch.  It  in  fact  slid  about 
0  or  8  inches,  threw  him  off  his  balance,  and 
his  foot  slipped  between  the  drawheads  and 
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was  cruBhed.  He  bad  not  examined  the 
drawhead  to  see  If  it  had  excessive  play,  nor 
did  he  discover  it  was  out  of  order  in  the 
cursory  examluatlon  as  to  its  proper  adjust- 
ment when  he  first  entered  between  the  cars. 
His  fellow  brakeman,  Skinner,  testified  that 
he  examined  the  drawhead  a  few  minutes 
after  the  accident;  that  he  found  the  draft 
timbers  "chawed"  out  at  the  ends,  the  chaf- 
ing irons  gone,  and  two  inside  draft  timber 
bolts  broken;  and  that  as  a  result  the  draw- 
head  had  a  lateral  play  of  about  C  or  8  Inches. 
He  stated  there  was  no  trouble  to  see  this 
condition  when  you  went  and  looked  at 
It.  No  one  saw  the  accident  except  the 
plaintiff. 

The  defendant  also  introduced  several  wit- 
nesses, who  testified  positively  that  the  draw- 
head  was  In  perfect  condition  and  bad  a  lat- 
eral play  not  to  exceed  1%  inches.  The  first 
effort  made  to  couple  the  cars  after  the  acci- 
dent was  successful.  Plaintiff  admitted 
there  was  a  printed  rule  of  the  company 
forbidding  a  brakeman  to  go  in  between  cars, 
while  In  motion,  for  any  purpose;  but  there 
was  evidence  tending  to  show  that  It  had 
fallen  Into  disuse  for  lack  of  observance 
and  enforcement,  and  that  brakemen  were 
not  expected  to  observe  it  when  the  work 
required  haste.  Skinner's  testimony  was 
sharply  contradicted  by  defendant's  witness- 
es, and  testimony  tending  to  affect  his  cred- 
ibility was  adduced. 

Under  the  first  assignment  the  verdict  is 
assailed  as  tmsupported  by  the  evidence,  on 
the  ground  that  the  accident  was  clearly 
shown  to  be  due  to  plaintiff's  negligent  act 
In  going  between  the  moving  cars  aud  under- 
taking to  adjust  the  drawheads  with  bis 
foot  It  Is  argued  on  this  point  that  the 
plaintifTs  act  was  so  opposed  to  the  dictates 
of  common  prudence  as  to  establish  of  itself 
contributory  negllgeuce  on  his  part  The  rec- 
ord does  not  contain  a  description  of  the  con- 
struction and  operation  of  the  drawheads  in 
question,  so  we  cannot  proceed  upon  the  the- 
ory that  anything  in  their  structure — if  they 
were  in  good  repair — rendered  plaiutllTs  act 
Imprudent  or  dangerous,  even  had  he  left 
his  foot  where  he  intended  to  place  it  imtll 
the  drawheads  actually  came  in  contact.  In 
addition  to  this,  It  came  from  the  mouths  of 
witnesses  of  both  the  litigants,  not  only  that 
the  act  of  plaintiff  in  going  between  tlie  cars 
and  adjusting  the  drawheads  was  a  common 
practice  of  all  brakemen,  but  that  the  com- 
pany's rule  was  not  observed,  nor  was  any 
effort  made  to  enforce  It.  In  this  state  of 
the  record  we  are  unable  to  conclude  that 
even  a  preponderance  of  the  evidence  appears 
to  favor  the  assertion  that  plaintiff  was  negli- 
gent. Coimsel  for  defendant,  in  discussing 
Railway  v.  Myers,  55  Tex.  117,  In  which  It 
was  held  that  it  was  negligent  and  an  as- 
sumption of  the  risk  for  a  brakeman  to  under- 
take to  make  a  coupling  with  a  piece  of  chain. 
Instead  of  the  regular  link  and  pin,  remarks 


that  in  this  case  the  plaintiff  sulistitnted 
his  foot  for  the  lever.  Tiiis  la  not  accurate. 
There  is  no  bint  in  the  record  that  the 
drawhead  could  have  been  adjusted  lateral* 
ly  by  the  use  of  the  lever.  Cases  are  cited 
from  other  jurisdictimis  in  which  an  effort 
to  kick  a  'drawhead  into  position  is  held  to 
be  n^ligence.  In  Darracntts  t.  Railway 
(Va.)  2  8.  B.  611.  6  Am.  St  Rep.  266,  and 
In  Karrer  t.  Railway  (Mich.)  43  N.  W. 
370  (two  of  the  cases  cited),  a  rule  of  the 
company  held  to  be  In  force  had  much  to 
do  with  the  court's  conclusion.  In  Elmore  v. 
Seaboard  Air  Line  (N.  C.)  42  S.  E.  989, 
the  drawhead  had  no  excessive  lateral  play, 
and  the  injury  was  caused  by  a  defect  of 
which  the  plaintiff  had  knowledge.  A  re- 
covery, of  course,  was  properly  denied.  In 
this  state  it  may  be  shown  by  circumstances, 
such  as  universal  disregard  and  la(^  of 
effort  to  enforce,  that  a  rule  has  been  abro- 
gated or  abandoned.  It  is  also  true  in  this 
state  that  the  violatimi  of  a  rule  In  actual 
force  is  not  per  se  negligence.  G.,  H.  & 
S.  A.  Ry.  Co.  v.  Adams,  94  Tex.  106,  58  & 
W.  831;  Railway  Co.  v.  Cornell  (Tex.  Civ. 
App.)  00  S.  W.  980.  The  third  proposition 
is  not  germane  to  the  assignment  and  will 
not  be  considered.  The  assignment  is  over- 
ruled. 

However,  the  writer  cannot  forbear  to  re- 
mark, in  passing,  that  in  his  opinion  there 
is  room  for  distinction  between  a  rule  made 
for  the  railway  company's  own  ends  and 
purposes  and  one  designated  solely  for  the 
safety  of  the  servant  If  the  former  are  per- 
slstently  and  generally  ignored  or  violated 
without  reprimand,  it  may  well  be  concluded 
that  the  company  for  its  own  reasons  bad 
abandoned  them.  Bnt  of  rules  falling  within 
the  second  class  the  same  cannot  fairly  be 
said.  Railways  have  at  vast  exi)ense  equip- 
ped their  freight  cars  with  safety  coupling 
apparatus  in  re^>onse  to  a  requirement  of 
law.  This  equipment  is  chiefly  designed  for 
the  protection  of  the  life  and  limb  of  the 
operatives,  and  enables  them  to  couple  aud 
uncouple  without  going  between  the  cars. 
The  company,  in  furtherance  of  the  same  pur- 
pose, has  published  a  printed  rule  advising 
its  employes,  not  only  that  they  are  not 
required  to  go  in  between  the  moving  cars 
for  any  purpose,  but  that  they  are  forbidden 
to  do  so.  Surely  the  burden  of  enforcing  this 
rule  by  dischargng  or  suspending  operatives 
who  were  not  careful  of  their  own  safety 
ought  not  to  be  Imposed  on  the  company. 
Of  course,  we  have  a  different  case  where 
It  Is  shown  that  the  company  insists  upon  the 
disregard  of  the  rule  In  order  to  hasten  the 
work.  We  speak  only  of  the  doctrine  that  a 
rule  may  be  shown  to  be  Inoperative  by 
mere  proof  of  habitual  disregard  and  failure 
to  enforce.  To  this  Justice  PLEASANTS 
does   not   assent.     Justice   REESE   ccmcurs. 

The  second  assignment  as  presented  In  the 
brief,  embodies  original  numbws  8,  4,  and  S. 
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No.  8  oo]ns>Iaina  of  the  refusal  of  the  trial 
coort  to  grant  a  new  trial  on  the  ground 
that  the  eYlieace  ataows  that,  If  the  draw- 
bead  was  In  the  condition  described  by  Skin- 
ner, it  was  or  ought  to  have  been  seen  by 
plaintiff,  and  therefore  be  assumed  the  risk 
of  Its  use.  Under  4  and  5  It  Is  asserted  that 
the  overwhelming  preponderance  of  the  evl- 
d^ce  shows  that  the  drawhead  was  not  out 
of  repair  in  the  respect  complained  of,  and 
therefore  the  accident  was  due  to  some  other 
cause.  In  disimsing  of  No.  8,  supra,  it  must 
be  admitted  that,  in  view  of  Skinner's  de- 
scription of  the  condition  of  the  drawhead. 
It  Is  remarkable  that  it  was  not  seen  by 
plaintiff  when  be  first  arranged  the  knuckle; 
but  again  we  are  confronted  with  the  dl£Bcul- 
ty,  due  to  the  utter  absence  from  the  record 
of  any  detailed  description  of  the  construc- 
tion of  a  drawhead,  or  any  evidence  as  to. 
whether  the  defect  was  open  to  the  casual 
glance  of  one  busily  engaged  In  work,  or  was 
obstructed  by  other  parts  of  the  apparatus. 
It  Is  true  Skinner  says  he  had  bat  to  look 
and  see  the  defects  he  describes ;  but  be  went 
to  look  for  defects.  The  plaintiff  swears  he 
did  not  see  them.  Whether  he  ought  to  have 
seen  was  a  question  for  the  Jury  under  the 
facts,  and  they  have  determined  the  issue 
In  bis  favor  upon  what  appears  to  be  sufltt- 
dent  evidence.  Nos.  4  and  5  are  overruled 
because,  in  our  opinion,  the  question  of  cred- 
ibility under  the  facts  of  this  case  is  solely 
for  the  jury,  and  we  do  not  feel  authorized 
to  disturb  their  conclusion. 

The  sixth  assignment  was  dliq>08ed  of  with 
what  was  said  by  us  in  regard  to  the  first 
Counsel  for  appellee  in  his  op^iing  argu- 
ment used  the  following  language:  "It  is 
the  nniversal  custom  and  practice  of  brake- 
men  and  switchmen  to  use  their  feet  to  shove 
these  drawheads  in  place.  In  order  to  make 
the  cars  couple  as  they  are  coming  together, 
and  has  always  been  the  practice,  as  shown 
by  the  evidence  in  this  case ;  and  the  officers 
of  the  railroad  company  knew  it,  and  have 
always  known  It,  and  this  rule,  pleaded  by 
them  in  defense  of  this  case,  was  never  in- 
tended to  prevent  the  practice  of  using  the 
feet  In  making  couplings,  but  this  rule  was 
made  for  the  sole  and  only  purpose  to  defoid 
lawsuits  with."  The  language  was  excepted 
to,  and  the  court  has  allowed  the  bill  without 
qualification,  and  the  matter  is  here  present- 
ed as  error.  As  stated  before,  there  was  am- 
ple evidence  that  the  rule  was  not  regarded 
and  had  never  been  enforced.  It  was  con- 
tmded  by  plaintiff,  and  he  sought  to  prove 
it,  that  the  company  did  not  expect  the  role 
to  be  observed,  as  it  seriously  retarded  the 
work.  If  it  is  true  the  rule  was  made  and 
never  enforced,  and  that  the  company's  In- 
terests induced  it  to  wink  at  its  violation,  or 
else  to  require  it,  we  cannot  say  that  counsel 
was  Indulging  in  an  Impossible  inference 
when  he  said  the  rale  was  made  for  use  in 
defending  litigation.    In  the  very  nature  of 

8S  8.W.— «8 


things,  when  It  comes  to  argument,  the  field 
of  Inference  from  a  given  or  assumed  state 
of  facts  Is  large.  If  the  Inference  is  not 
fair,  the  Jury  ought  not  to  sustain  It;  but 
that  the  Inference  contended  for  is  not  the 
most  probable,  or  is  even  improbable,  does 
not  forbid  the  contention.  The  assignmoit 
cannot  be  sustained. 

The  language  of  other  counsel  for  appellee 
in  the  closing  argument,  as  set  out  In  the 
sixth  assignment,  was  a  distinct  and  repre- 
hensible violation  of  the  proprieties  of  de- 
bate and  the  rules  designed  to  govern  argu- 
m&its  of  causes  before  Juries.  It  received, 
however,  not  only  the  prompt  reprimand  of 
the  trial  court,  but  counsel  also  withdrew  it, 
and  the  court  distinctly  Instructed  the  jury 
not  to  consider  it,  or  be  Inflnmced  by  It 
Ordinarily  this  is  regarded  as  a  sufficient 
correction  of  the  error,  and  we  so  regard  it 
under  the  facts  of  this  case. 

The  ninth  aseignment  is  addressed  to  the 
paragraph  of  the  court's  main  charge  in 
which  the  Jury  are  instructed  that  "the  bur- 
den of  proof  Is  on  the  defendant  in  this 
case  to  prove  by  a  preponderance  of  the  evi- 
dence that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  unless  the  evidence  of 
the  plaintiff,  or  his  own  witnesses,  shows  him 
guilty  of  contributory  negligence,  In  which 
event  your  verdict  should  be  In  favor  of  the 
defendant."  The  ground  of  objection,  as 
disclosed  by  the  proposition,  is  that  it  er- 
roneously leaves  to  the  jvacy  to  determine 
where  the  burden  rests.  The  rule  is  that 
the  burden  of  establishing  that  defense  is 
upon  the  defendant,  exc^t  where  the  plaln- 
tlfCs  evidence  convicts  him  prima  facie  of 
contributory  negligence  (Railway  v.  Shleder, 
88  Tex.  152,  30  S.  W.  902,  28  L.  B.  A.  538 ; 
Hallway  v.  Held,  88  Tex.  439,  31  S.  W.  1058; 
Railway  v.  Howard,  96  Tex.  585,  75  S.  W. 
805),  In  which  event  he,  of  course,  must  ad- 
duce proof  explaining  or  excusing  his  appar- 
ent fault  The  charge  complained  of  Is  not 
an  accurate  statement  of  the  law,  but  it  is 
not  open  to  the  objection  urged  against  it 
The  Jury  is  clearly  told  that  the  burden  is 
upon  defendant  except  in  the  event  the  de- 
fense is  established  by  plaintlfTs  evidence. 
The  asslgnmfflit  Is  without  merit 

The  court  used  the  same  language  as  to 
the  defense  of  assumed  risk,  and  the  point 
here  made  against  it  is  that  under  the  facts 
and  pleadings  the  burden  was  on  the  plain- 
tiff. We  are  of  opinion  the  plaintlfTs  proof 
did  not  establish,  as  matter  of  law,  either 
negligence  on  his  part  or  the  assumption  of 
risk.  At  most  It  standing  alone,  made  an 
issue  for  the  Jury. 

Tlie  further  point  Is  made  against  the  ver- 
dict that  the  plaintiff  ought  in  no  event  to 
recover,  because  the  cars  which  are  alleged 
to  have  been  defective  were  neither  in  the 
possession  nor  control  of  defmdant  nor  In- 
tended to  be  Incorporated  In  defendant's 
train;  hence  there  was  no  duty  to  Inspect  and 
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repair.  It  1b  the  rule  In  tbis  state  that  the 
master's  dnty  of  lnspe«tion  should  extend  to 
foreign  cars,  as  well  as  its  own,  whenever  the 
necessltlee  of  the  master  require  that  the 
servant  shall  handle  foreign  cars.  It  seems 
to  us  the  rule  Is  as  it  should  be.  The  same 
reason  existed  in  tbis  case  for  the  applica- 
tion of  the  rule  as  if  the  car  which  caused 
the  accident  had  been  destined  for  Incorpora- 
tion in  defendant's  train.  When  plaintiff  ar- 
rived at  Nacogdoches,  he  had  no  means  of 
knowing  bow  long  those  cars  bad  been  at 
that  point,  or  that  they  were  not  In  the  cus- 
tody of  defendant  The  duty  to  the  servant 
would  have  been  discharged,  had  the  defend- 
ant Inspected  with  reasonable  care  and  warn- 
ed the  plaintiff  of  defects  thus  discovered; 
bat  It  Is  not  the  law  that  defendant  owed 
plaintiff  no  duty  as  to  the  cars  In  question. 
Railway  v.  Milam  (Tex.  Civ.  App.)  68  S.  W. 
737;  Railway  v.  Wlnton  (Tex.  Civ.  App.)  86 
8.  W,  481;  Railway  v.  White,  76  Tex.  103,  18 
8.  W.  65,  18  Am.  St.  Rep.  38.  The  assign- 
ments addressed  both  to  the  proposition  of 
law  embodied  In  the  charge  upon  this  qne»- 
tion  and  the  law  applicable  to  the  facts  prov- 
ed are  overruled.  We  are  of  opinion  the  evi- 
dence sustains  the  verdict  on  the  Issue  of  lia- 
bility. 

The  verdict  Is  as.salled  as  excessive.  Tbe 
Immediate  consequence  of  the  accident  was 
the  crushing  of  plaintiff's  foot  and  ankle, 
which  was,  of  course,  attended  with  great 
pain.  Tbe  physicians  undertook  to  save  the 
member  and  avoid  amputation.  This  effort 
covered  several  months,  during  which  the 
plaintiff  suffered  continually  and  intensely. 
Amputation  finally  became  necessary,  and  the 
leg  was  cut  off  about  seven  Inches  below  the 
knee,  so  that  plaintiff's  permanent  injury 
consists  of  the  loss  of  that  part  of  his  limb. 
Tbe  stump  bad  not  entirely  healed  at  the 
date  of  the  trial,  and  his  artificial  limb  then 
caused  him  some  pain.  Plaintiff  was  30 
years  of  age  when  he  was  injured,  was  in 
good  health,  and  earning  from  $80  to  $100 
a  month.  While  tbe  injury  was  serious  and 
the  suffering  was  great,  still  we  think  tbe 
amount  awarded  was  much  too  large,  so 
much  so  as  to  lead  to  the  conclusion  that  the 
jury.  In  fixing  the  sum,  were  influenced  by 
some  improper  motive.  It  has  therefore  been 
ordered  that,  unless  the  plaintiff  shall  within 
20  days  remit  $5,000  of  the  judgment.  It  shall 
be  reversed,  and  the  cause  remanded,  upon 
this  assignment.  The  facts  of  this  case  easi- 
ly distinguish  it  from  the  Toliver  Case,  84 
8.  W.  375,  11  Tex.  Ct  Rep.  632,  in  which  the 
plaintiff  was  younger,  tbe  Injury  more  seri- 
ous, and  the  loss  in  decreased  earnings  much 
greater. 

The  other  assignments  have  been  carefully 
examined,  and  have  been  found  to  be  without 
merit  They  are  overruled,  without  de- 
tailed discussion. 

Affirmed. 


SMITH  V.   F.  W.   HEITMAN  <X).« 

(Court  of  Civil  Appeals  of  Texas.    Nov.  30, 
190&     Rehearing  Denied  Jan.  3,  1907.) 

1.  TKIA£>— INSTBUCIIONS— ISSUSS. 

There  was  no  error  in  refosing  a  request- 
ed instruction  as  to  a  defmae  shown  by  the 
evidence,  but  not  pleaded  by  the  answer. 

[Ed.  Note.— For  cases  in  point,  see  Coit  Die- 
vol.  46,   Trial,   {  588.] 

2.  Bailmeniv— Gkatuitous   Baiixb— Exfbhs- 

KS    OF    BAILXE. 

Where  the  purchaser  <tf  goods  shipped  them 
back  to  tbe  seller  without  any  notification,  or 
any  previous  agreement  in  regard  th^eto,  and 
tlie  seller,  in  order  to  protect  the  goods,  stored 
them,  he  became  a  gratuitous  bailee,  and  tbe 
bnyer  was  liable  to  the  seller  for  necessary 
storage  charges  actually  paid. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  6,  Bailment  S  85.] 

3.  EVJDENOS— INFSBENOKS   rSOlC  EVIUENCE. 

Testimony  that  witness  wrote  a  letter  and 
placed  it  on  a  mailing  table  to  be  mailed  by 
the  boy  who  attended  to  that  business,  and  that 
such  was  tbe  custom  ot  witness  with  regard  to 
mailing  letters,  was  sufficient  to  warrant  a  find- 
ing tbat  the  letter  was  rncularly  mailed  by  being 
deposited  in  the  post  office,  properly  addressed 
and  stamped,  and  that  it  was  received  by  the 
addressee. 

I  Eld.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  !  2444.] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  O.  Klttrell,  Judge. 

Action  by  the  F.  W.  Heltman  Company 
against  By>rt  Smith.  Ftom  a  judgment  in 
favcw  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Fisher,  Sears  &  Sherwood  and  R.  W. 
Franklin,  for  appellant  Hunt  &  Myer,  for 
appellee. 

REESE,  J.  The  F.  W.  Heltman  Company 
sued  Fort  Smith  upon  a  promissory  note  tor 
$1,500,  and  to  recover,  also,  the  amount  al- 
leged to  be  due  upon  open  account,  partly  for 
goods  sold  and  delivered  by  tbe  Heltman 
Company  to  Fort  Smith  and  partly  for  money 
alleged  to  have  been  paid  by  said  company 
'for  account  of  storage  of  certain  machinery 
t)elonging  to  blm.  Tbe  open  account  was 
verified  by  affidavit  under  the  statute.  De- 
fendant In  his  answer,  after  a  general  de- 
nial, alleged  that  under  a  contract  with  plain- 
tiff he  had  returned  to  It  certain  articles  of 
machinery,  consisting  of  nine  Morris  pumpe 
and  two  Moore  pumps,  and  of  the  aggregate 
value  of  $1,515,  for  which  he  was  entitled  to 
credit  under  said  agreemait  after  deduct- 
ing from  the  same  what  the  missing  parts  of 
said  machinery  would  cost  It  was  alleged 
that  the  Heltman  Company  agreed  to  re- 
ceive and  accept  said  machinery  and  to  credit 
defendant  with  tbe  purchase  price  of  the 
same  on  his  indebtedness  to  plaintiff;  that 
it  was  further  agreed  that,  as  some  of  the 
parts  of  said  pumps  were  missing,  plaintiff 
should  sui^iy  the  same  and  charge  defendant 
with  the  price  tliereof;  that  the  missing 
parts  were  worth  $45|  leaving  $1,470,  for 
which  defendant  is  entitled  to  credit 
'Writ  of  error  denied  b7  Suprama  Court 


Digitized  by 


Google 


•JPex.) 


eillTH  V.  P.  W.  HEITMAN  CO, 


1075 


As  to  the  open  account,  defendant  under 
oath  denies  the  items  of  cash  paid  for  stor- 
age, as  charged  In  the  account,  amounting  to 
$120,  and  avers  that  he  had  tendered  to 
plaintiff  $53.75  on  the  note  and  $74.78  on 
the  open  account,  which  is  all  that  was  due 
at  the  date  of  the  tender,  after  allowing  him 
credit  for  the  $1,470  on  account  of  the  pumps 
returned  by  him  and  deducting  the  over- 
charge tor  storage,  which  plaintiff  refused  to 
accept  and  defendant  In  his  answer  renews 
the  tendw.  By  supplemental  petition  plain- 
tiff denied  the  alleged  agreement  that  the 
pumps  referred  to  In  defendant's  answer 
were  to  be  returned  to  plaintiff,  and  that 
the  same  were  so  accepted  and  received  by 
them  to  be  credited  upon  defendant's  indebt- 
edness. It  Is  alleged  that  the  first  Intimation 
that  plaintiff  had  that  the  machinery  was  to 
be  shipped  was  the  receipt  of  a  notice  from 
the  railroad  company  that  there  was  a  car 
load  of  machinery  at  the  station  which  had 
been  shipped  by  defendant  to  plaintiff;  that 
plaintiff  at  once  endeavored  to  get  Into  com- 
monication  with  defendant,  and  after  mak- 
ing numerous  Inquiries  learned  that  be  was 
out  of  the  city  (of  Houston);  that  defend- 
ant was  at  that  time  a  heavy  customer  of 
plaintiff,  aad,  desiring  to  protect  him  from 
demurrage  charges,  plaintiff  finally  received 
said  car  of  machinery,  and,  not  having  room 
In  his  warehouse  to  store  the  same,  stored  It 
at  the  warehouse  of  Street  Sc  Graves,  who 
refused  to  accept  the  same  for  storage  un- 
less plaintiff  would  agree  to  pay  the  storage 
diaiges.  It  is  averred  that  plaintiff,  in  re- 
ceiving and  storing  the  machinery,  acted 
purely  for  the  accommodation  of  defendant, 
and  that  defendant  never  Intimated  to  plain- 
tiff that  he  considered  the  property  to  be- 
long to  plaintiff,  but,  on  the  contrary,  re- 
peatedly stated  to  plaintiff  that  he  expect- 
ed to  use  the  property  himself.  Plaintiff 
claims  the  further  sum  of  $25  for  storage 
charges  for  the  months  from  June  to  Octo- 
ber, Inclusive,  paid  by  him  since  the  filing  of 
its  original  petition. 

The  execution  of  the  notes  and  the  indebt- 
edness upon  the  open  account,  with  the  ex- 
ceptiMi  of  the  storage  charges,  were  ad- 
mitted by  defendant;  and  the  receipt  of  the 
machinery  was  admitted  by  plaintiff.  The 
issue  was  as  to  whether  there  was  any  agree- 
ment that  the  pumps  referred  to  in  defend- 
ant's answer  should  be  returned  to  plaintiff 
by  defendant,  and  the  price  thereof,  less  the 
price  of  the  missing  parts,  credited  upon  his 
indebtedness,  and  whether  plaintiff  received 
and  accepted  them  in  pursuance  of  this  con- 
tract If  defendant's  contention  with  re- 
gard to  this  agreement  be  true,  he  would  not 
be  liable  for  the  storage  charges.  The  issues 
were  submitted  to  the  jury,  and  a  verdict  re- 
turned for  plaintiff  for  the  full  amount  of 
its  demand.  From  the  Judgment,  defendant 
appeals. 

Appellant  requested  the  trial  court  to  give 
the  following  charge,   which   was   refused, 


and  the  refusal  is  here  assigned  as  aeiot: 
"You  are  charged  that  if  you  believe,  from 
the  evidence,  that  defendant  and  plaintiff 
agreed  that  defendant  might  return  any  ma- 
chinery he  might  have  bought  of  plaintiff, 
and  which  he  did  not  use,  and  that  same 
would  be  taken  back  and  credited,  as  alleged 
in  the  answer,  then  if  you  further  believe 
that  defendant  returned  the  machinery  set 
out  In  his  answer,  and  that  it  was  part  of 
machinery  bought  of  plaintiff,  then  you  are 
instructed  that  plaintiff  would  not  haye  a 
right  to  reject  same,  because  he  bad  gone 
out  of  the  machinery  business."  The  agree- 
ment under  which  the  pumps  are  alleged 
by  appellant  to  have  been  returned  Is  thus 
stated,  in  appellant's  answer:  "And  for  fur- 
ther answer  this  defendant  says  that  on  or 

about  the day  of  December,  1902,  he 

delivered  to  the  plaintiff,  In  Houston,  Texas, 
the  following  described  machinery,  which  de- 
fendant had  previously  bought  of  the  plain- 
tiff, to  wit:  Nine  8"  Morris  vertical  suction 
pumps,  numbered  as  follows:  30,031,  30,013, 
30,373,  30,405,  30,030,  80,404,  30,014,  30,378, 
9(^77.  Also  two  3x2x3  Moore  oil  pumps. 
And  this  defendant  delivered  said  property 
to  plaintiff,  and  it  agreed  to  receive  and  ac- 
cept said  pumps,  and  to  credit  defendant 
with  the  purchase  price  of  the  same  on  his 
indebtedness  to  the  plaintiff.  Defendant 
shows  that  at  the  time  of  the  making  of  said 
agreement  be  was  largely  Indebted  to  plain- 
tiff, and  said  pumps  were  taken  with  the 
express  agreement  and  understanding  that 
the  purchase  price  thereof  should  be  credited 
against  this  defendant's  Indebtedness  to 
plaintiff." 

It  thus  appears  that  appellant  did  hot  rely, 
so  far  as  shown  by  his  pleadings,  upon  a 
general  agreement  that  defendant  might  re- 
turn any  machinery  he  might  have  bought  of 
plaintiff  and  which  he  did  not  use,  and  that 
the  same  should  be  taken  back  and  credited, 
as  stated  In  the  requested  charge,  but  upon  a 
particular  agreement  that  the  pumps  set 
out  in  the  answer  might  be  returned,  and 
that  under  this  particular  agreement  they 
were  received  and  •  accepted  by  appellee. 
We  have  examined  very  carefully  the  pages 
of  the  record  referred  to  in  appellant's  brief 
for  the  evidence  of  any  general  agreement 
that  appellant  was  to  return  any  goods 
bought  of  appellee  which  he  could  not  use. 
The  evidence  so  relied  upon  is  very  vague 
and  Indefinite  as  to  any  particular  agreement. 
Appellant  testified  that  in  August  or  Sep- 
tember, 1902,  he  spoke  to  F.  W.  Heltman 
about  returning  some  pipe,  and  possibly  other 
things,  which  he  bad  bought  and  could  not 
use,  to  which  Heltman  replied:  "Don't  we 
always  take  It  back?''  This  ai^ears  to  be 
really  the  basis  for  the  allied  general  agree- 
ment, and  it  appears  that  the  pipe,  etc.,  re- 
ferred to,  was  in  fact  taken  back,  but  at 
some  discount  from  the  cost  price.  It  Is 
doubtful  if  the  testimony  tends  to  establish 
such  a  general  agre^nent  to  return  any  ma- 
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chinery  sold  which  appellant  did  not  nse,  as 
stated  In  the  requested  charge;  bat.  If  it 
does,  this  is  clearly  not  the  agreement  plead- 
ed, and  It  was  not  error  to  refuse  the  charge 
referred  to. 

The  second  and  third  assignments  of  error, 
which  are  based  upon  the  refusal  of  other 
requested  charges  in  substantially  the  same 
language,  iHresent  the  same  question,  and,  for 
the  same  reason,  must  be  overruled.  Both  of 
the  requested  charges  referred  to  are  based 
upon  an  alleged  general  agreement  that  appel- 
lant might  return,  and  appellee  would  accept, 
any  machinery  bought  by  appellant  which  he 
did  not  nse. 

In  the  fifth  assignment  of  error  appellant 
complains  of  the  charge  of  the  court  In 
which  the  Inquiry  of  the  jury  Is  limited  to 
a  E%)eclfic  and  particular  ag^reement  that  ap- 
pellant might  return  the  nine  pumps  re- 
ferred to  in  his  answer,  and  the  objection  Is 
urged  that  it  takes  away  from  the  ivry  the 
question  of  a  general  agreement  that  ap- 
pellee should  take  back  all  machinery  sold 
to  appellant  which  he  did  not  use.  What 
has  been  said  likewise  disposes  of  this  as- 
signment, which  is  overruled. 

The  foorth  assignment  of  error  Is  directed 
to  the  following  charge:  "If  you  do  not 
believe  that  the  plalntlfT  agreed  to  take 
back  the  pumps  and  credit  them  on  the  de- 
fendant's indebtedness,  as  defendant  alleges, 
but  believe  that  they  were  only  taken  back 
and  stored  as  defendant's  property,  then 
yon  will  find  for  the  plaintiff  the  full  amount 
of  the  account  and  of  the  note,  with  inter- 
est and  attorney's  fees  on  the  principal  and 
Interest  of  the  note," 

The  OtBt  objection  to  this  charge  Is  that 
it  authorizes  the  Jury  to  allow  the  storage 
charges  paid  by  appellee,  even  though  ap- 
pellant bad  not  authorized  appellee  to  store 
the  goods,  or  agreed  to  pay  for  the  same. 
If,  In  fact.  Smith  had,  as  claimed  by  appel- 
lee, shipped  the  goods  to  it  without  notifica- 
tion or  instruction,  and  without  any  previ- 
ous agreement  with  regard  thereto,  appellee 
became  the  gratuitous  bailee  thereof  for  ap- 
Itdlant,  and  In  such  case  he  had  a  right  to 
store  the  goods,  which  is  shown  to  have  been 
necessary  for  their  safe-keeping  and  protec- 
tion, without  further  authority  from  appel- 
lant to  do  so,  and  appellant  would  be  liable 
for  necessary  storage  charges  actually  paid 
by  appellee.  If  there  was  no  agreement  for 
the  retain  of  the  goods,  and  that  is  made  a 
condition  of  the  finding  of  the  Jury,  what 
was  done  by  appellee  in  storing  the  goods 
was  done  solely  In  appellant's  interest  and 
for  his  benefit  Appellee  might  have  refused 
to  liave  anything  to  do  with  the  stuff;  but, 
having  shipped  it  without  notice  or  instruc- 
tion of  any  kind,  appellant  cannot  avoid  lia- 
bility for  storage  charges  actually  paid  on 
this  ground.  By  his  positive  act  he  consti- 
tuted appellee  his  bailee  without  hire  or 
compensation,  and  will  not  be  allowed  to  im- 
pose upon  It  the  additional  burden  of  the 


payment  of  the  storage  charges,  which  in 
no  way  inured  to  its  benefit.  Schouler  on 
Baibnents,  82;  Story  on  Bailments,  i  121; 
16  Cyc.  193,  and  note,  citing  cases. 

■  The  further  objection  is  made  to  tbia 
charge  that  it  authorizes  a  recovery  of  the 
storage  charges  paid  by  appellee,  irrespective 
of  whether  they  were  reasonable  and  fair. 

These  storage  charges  are  embraced  as 
items  In  an  itemized  statement,  along  with 
articles  of  merchandise  sold,  as  cash  paid  to 
Street  &  Graves  for  storage.  There  are  no 
allegations  in  the  petition  as  to  their  being 
reasonable  and  fair.  The  evidence  was  in 
accordance  with  the  allegations  of  the  peti- 
tion, which  was  not  in  any  way  excited  to, 
either  by  general  demurrer  or  special  ex- 
ceptions. The  charge  submitted  the  issue 
as  It  was  pleaded  and  provm  without  ob- 
jection, and  it  was  not  necessary  that  It 
should  have  gone  farther. 

As  to  the  items  of  $10  and  $16  paid  after 
appellee  had  been  notified  by  appellant,  <m 
March  13,  1906,  that  the  machinery  did  not 
belong  to  appellant.  It  appears  that  the  first 
of  said  payments  was  made  on  March  16tli, 
and  embraced  the  storage  charges  for  the 
months  of  January  and  February,  for  whidj 
appellee  had  become  personally  liable  under 
its  contract  with  Street  &  Graves.  The  jury 
having  found  the  facts  constituting  appel- 
lee a  gratuitous  bailee,  appellant  cannot 
avoid  the  payment  of  any  of  the  storage 
charges  paid,  while  he  Insisted  upon  leaving 
the  property  in  the  hands  of  appellee  and 
refused  himself  to  take  charge  of  it 

Appellee  claimed  to  have  written  a  letter 
to  appellant,  dated  June  23,  1903,  in  which 
reference  is  made ,  to  Street  &  Graves' 
charges  for  storage.  The  latter  clearly  con- 
veyed the  information  that  the  property  re- 
ferred to  was  held  as  the  property  of  ap- 
pellant, who  testified  that  he  did  not  re- 
ceive this  letter,  and  that  he  heard  nothing 
of  the  storage  charges  until  January,  19(M. 
Appellee  offered  in  evidence  a  copy  of  the 
letter,  which  was  objected  to  on  the  ground 
that  the  original  was  neither  procured  nor 
accounted  for,  and  that  there  was  no  ccnnpe- 
tent  evidence  of  its  delivery.  Appellee  made 
the  statement  that  the  letter  was  offered — 
"not  that  Fort  Smith  got  it,  but  that  it  was 
written" — and  the  court  admitted  It  "as  a 
clrciunstance."  This  leaves  the  matter  in  a 
very  vague  and  uncertain  condition.  As- 
suming that  the  letter  was  only  to  be  con- 
sidered as  evidence  that  It  was  written,  this 
fact  was  not  controverted;  but  we  cannot 
see  its  relevancy  as  thus  presented.  The 
letter  was  evidently  offered  and  considered, 
as  appears  from  the  statement  of  facta.  In 
connection  with  evidence  introduced  tending 
to  show  that  it  was  mailed  and  presump- 
tively received  by  appellant,  and  we  shall  so 
treat  It.  The  evidence  on  this  point  was 
that  F.  W.  Heltman,  appellee's  president, 
wrote  the  letter  and  placed  It  on  the  mall- 
lug  table  to  be  mailed  by  the  boy  who  attend- 
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ed  to  that  bii8lne8&  The  testimony  farther 
showed  that  this  was  the  custom  of  aivpellee 
with  regard  to  mailing  letters.  Heitman 
testifled,  lu  fact,  that  the  letter  was  mailed; 
but  his  response  to  a  question  by  appellee 
showed  that  what  be  really  meant  was  that, 
aa  was  the  custom  In  appellee's  business  with 
regard  to  mailing  letters,  he  wrote  and  signed 
it,  and  put  in  on  the  mailing  table,  to  be  mail- 
ed by  the  boy  who  attended  to  such  business. 
We  think  tbese  facts  afforded  a  presumption 
that  the  letter  was  mailed,  and  properly 
mailed;  that  is,  with  the  necessary  postage 
affixed.  With  regard  to  the  correspondence 
of  an  ordinary  business  concern,  sucta  as 
appellee,  it  would  be  only  by  the  merest 
chance  that  it  would  be  possible  in  any  case, 
after  the  lapse  of  much  less  time  than 
In  the  present  case,  to  prove  by  direct  evi- 
dence that  a  letter  shown  to  hare  been 
written  was  deposited  in  the  post  office 
properly  addressed  and  stamped.  It  is  true 
that  a  letter  will  not  be  presumed  to  have 
been  received  unless  this  is  shown;  but 
■we  think  this  fact  of  proper  mailing  may 
be  shown  by  circumstances,  and  that  the 
regular  and  settled  custom  of  a  business 
house  with  regard  to  the  disposition  of  let- 
ters sent  out  by  it  through  the  mail  would 
be  admissible  as  such  a  circumstance,  and 
BufBcient  to  uphold  an  inference  by  the  Jury 
that  such  letter  was  regularly  mailed — 
that  is,  deposited  in  the  post  office,  prop- 
erly addressed  and  stamped — and  was  re- 
ceived by  the  addressee.  2  Wharton  on 
Evidence,  f  1330;  16  Cyc.  1068,  note  50; 
lAwrence  Bank  v.  Raney  ft  Berger  Iron  Co., 
77  Md.  821,  26  Atl.  119;  Whitney  Wagon 
Works  V.  Moore,  61  Vt  239,  17  Atl.  1007; 
Hastings  v.  Brooklyn  Life  Ins.  Ck>.,  138  N. 
T.  473,  84  N.  B.  289. 

The  seventh  assignment  of  error  is  with- 
out merit  The  testimony  quoted  in  ap- 
pellant's brief  does  not  tend  to  show  that 
appellee  urged  it  as  an  excuse  or  reason 
for  not  receiving  the  machinery  that  it  had 
gone  out  of  the  machinery  business. 

What  has  been  said  disposes,  also,  of  the 
eighth  assignment  of  error,  complaining  of 
the  refusal  of  appellant's  motion  for  a  new 
trial. 

We  find  no  error  in  the  record,  and  the 
judgment   is   affirmed. 

Affirmed. 


ROWB  V.  GOHLMAN  et  al. 

(Court  of  Civil  Appcalg  of  Texas.    Nov.  26, 
1906.    On  Rehearing,  Jan.  10,  1907.) 

1.  Apfkai.  —  Rbview  —  Conclusiveness  of 
Finding. 

A  trial  court's  findings  of  fact,  based  on 
conflicting  evidence,  will  not  be  distnrbed  on 
appeal. 

VEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
yol.  8,  Appeal  and  Error,  i  89^] 


2l  Biixs  and  Notes  —  Tbanbitb  —  Fohu  — 
Bona  Fide  Holdeb. 

Though  the  form  of  the  indorsement,  "For 
valae  received  the  within  note,  together  with 
collaterals  securing  the  payment  of  the  same, 
is  transferred  to  G,"  did  not  conform  to  the 
law  merchant,  its  negotiability  was  preserved  by 
Rev.    St    1895,   art   307,    providing   that   any 

gerson  to  whom  a  negotiable  Instrument  has 
een  "assigned"  may  maintain  any  action  in 
his  own  name  which  the  original  obligee  might 
have  brought  and  if  a  bona  fide  holder  "then 
he  shall  be  held  to  allow  only  the  jast  disconnts 
against  himself." 

[Ed  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  {$  794-804.] 

3.  Tbiai^-Decision  ok  Tbial  by  the  Coubt 
— TufK  fob  Rendition — Waives. 

The  failure  of  a  trial  judge  to  render 
judgment  at  least  two  days  before  the  end  of 
the  trial  term,  as  expressly  required  by  Rule 
66  (67  S.  W.  xiv),  may  be  waived  by  the 
parties  litigant  and  defendant  could  not  object 
to  a  judgment  rmdered  on  the  day  preceding 
the  close  of  the  term,  where  he  stood  by  at 
the  time  and  made  no  protest. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  46,  Trial,  {  904.] 

4.  Biixs  and  Notes  —  Indobsement  —  Bona 
PiDB  Ptjbchasers— Considebation. 

The  discharge  of  a  pre-existing  debt  is 
sunicient  consideration  for  the  indorsement  of 
a  note  alleged  to  have  been  obtained  through 
fraud  to  sustain  the  indorsee's  rights  as  a 
bona  fide  purchaser. 

FBd.  Note.— For  cases  in  point  see  Cent.  Ditr. 
vol.  7,  Bills  and  Notes,  §S  924.  924^.] 

Error  from  District  Court,  Harris  Coun- 
ty; Chas.  B.  Ashe,  Jndge. 

Action  by  S.  L.  Gohlman  against  T.  C. 
Rowe  and  another.  From  a  Judgment  for 
plaintiff,  defendant  Rowe  brings  error.  Af- 
firmed. 

F.  B.  Stanly  and  Rowe  &  Rowe,  for  plain- 
tiff In  error.  Hutcheeon,  Campbell  &  Hut- 
cheson,  for  defendants  In  error. 

OILL,  a  J.  S.  U  Oohlman,  8r.,  brought 
this  suit  against  T.  C.  Rowe,  as  maker,  and 
J.  B.  Lester,  Indorser,  of  a  promissory  note 
for  $550,  with  Interest  and  attorney's  fees 
according  to  Its  terms.  It  was  also  averred 
that  defendant,  Rowe,  had  by  authority  of 
plaintiff  collected  certain  funds  which  he  had 
pledged  to  secure  the  note,  and  holds  same 
in  trust  for  him,  and  he  prays  that  the  court 
compel  Rowe  to  pay  over  the  funds  in  ques- 
tion. Lester  made  no  defense.  Rowe  made 
the  point  that  there  was  a  misjoinder  of 
causes  of  action,  In  that  it  prayed  for  a  Judg- 
ment at  law  on  the  note  as  unpaid,  and  also 
for  a  decree  that  Rowe  account  for  and  pay 
over  the  alleged  trust  fund.  Rowe  pleaded 
in  defense  that  the  note  and  assignment  of 
funds  were  parts  of  a  larger  transaction. 
That  the  note  was  given  In  part  payment  for 
an  Interest  in  a  certain  patent  right  pur- 
chased from  Lester.  That  Lester  fraudulent- 
ly misrepresented  the  amount  of  his  Interest 
so  sold.  That  the  consideration  bad  mate- 
rially failed,  and  that  plaintiff  was  a  pur- 
chaser with  notice  and  not  for  value.  The 
case  was  tried  to  the  court  without  a  jur7 
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on  April  17,  1805,  and  the  court  having 
taken  the  matter  under  advisement  rendered 
Judgment  In  favor  of  plaintiff  for  the  amount 
of  the  note,  according  to  Its  terms,  on  Jime 
2,  1905.  Lester  did  not  appeal.  Rowe  ex- 
cepted, and  gave  notice  of  appeal  and  20 
days  were  allowed  after  adjournment  of  the 
court  to  file  statement  of  facts.  Conclusions 
of  fact  and  law  were  filed  at  the  request  of 
appellant,  and  the  court  adjourned  on  Jime  3, 
1906.  Rowe  has  brought  the  cause  before  us 
on  writ  of  error. 

The  facts  as  disclosed  by  the  record  are 
briefly  as  follows:  Geo.  C.  Kitchen  discover- 
ed a  preparation  which  he  supposed  and 
claimed  was  an  effective  exterminator  of  the 
cotton  pest  known  as  the  "boll  weevil,"  and 
Invented  a  machine  for  spraying  the  plant 
with  the  preparation.  He  undertook  to  se- 
cure a  patent  and  to  form  a  company  for 
their  manufacture  and  sale.  W.  S.  Napier, 
J.  B.  Brockman,  J.  H.  Rhodes,  and  Lester  be- 
came the  owners  with  Kitchen  of  the  rights 
to  the  discovery  and  machine.  On  March  15, 
1904,  Kitchen,  Napier,  and  Lester  entered 
into  a  written  agreement  called  a  "pooling 
agreement,"  whereby  they  mutually  bound 
themselves  to  ovm  their  holdings  in  commtm. 
That  any  further  interest  acquired  by  either 
one  of  the  contracting  parties  should  be 
held  likewise  upon  compensation  being  made 
to  the  party  making  the  additional  purchase, 
and  the  entire  holdings  of  the  three  should 
be  held  and  voted  as  a  single  interest.  On 
March  16,  1904,  Lester  acquired  the  interest 
held  by  Rhodes,  amounting  to  one-fourth  of 
the  whole,  burdened  with  a  stipulation  in  the 
written  transfer  that  out  of  the  net  dividends 
which  his  interest  might  earn  after  the  first 
year  he  should  be  paid  |2,000  per  year  during 
the  life  of  the  patent  On  the  16th  day  of 
May,  1904,  Lester,  for  $50  cash  and  the  note 
sued  on  in  this  case,  sold  to  Rowe  his  Inter- 
est in  the  discovery  and  patent  machine,  and 
conveyed  same  in  writing  In  the  following 
terms:  "State  of  Texas,  County  of  Harris. 
Know  all  men  by  these  presents,  that  I,  J.  B. 
Lester  of  the  above  state  and  county,  for 
and  in  consideration  of  the  sum  of  six  hun- 
dred (1600.00)  dollars  to  me  paid  and  agreed 
to  by  T.  C.  Rowe,  also  of  Harris  county, 
Texas,  as  follows:  Fifty  dollars  cash,  re- 
ceipt of  which  is  hereby  acknowledged,  and 
one  promissory  note  of  the  said  T.  O.  Rowe 
of  even  date  herewith  for  the  sum  of  five 
hundred  and  fifty  dollars,  payable  on  or  be- 
fore January  1,  1905,  at  the  office  of  the  said 
J.  B.  Lester,  In  Houston,  Harris  county,  Tex- 
as, and  bearing  Interest  from  maturity  at  the 
rate  of  eight  per  cent  per  annum  until  paid, 
and  providing  for  ten  per  cent,  additional  if 
collected  by  legal  measures,  have  granted, 
bargained,  sold  and  assigned,  and  do  by  these 
presents  grant,  bargain,  sell,  convey,  and  as- 
sign unto  the  said  T.  C.  Rowe,  his  heirs  and 
assigns,  all  and  singular,  my  whole  and  entire 
interest  and  claim  of  every  kind,  nature,  and 


description  In  and  to  that  certain  formula 
patented  by  George  O.  Kitchen  and  J.  B. 
Brockman,  or  either  of  them,  for  the  purpose 
of  exterminating  boll  weevils  and  other  in- 
sects as  well  as  of  all  my  entire  interest  In 
and  to  the  Kitchen  spraying  machine  to  be 
used  in  connection  with  the  use  of  said  for- 
mula, a  patent  for  which  machine  has  beea 
applied  for.  The  Interest  herein  conveyed 
being  one-sixth  Interest  of  the  whole  (ac- 
quired from  O.  C.  Kitchen)  and  also  a  one- 
third  of  all  of  that  certain  Interest  acquired 
from  one  J.  H.  Rhodes  by  me  March  16,  1904, 
the  same  being  all  of  my  Interest  and  right  In 
said  formula  and  machine.  This  conveyance 
Is  made  subject  to  the  pooling  agreement  be- 
tween myself,  Geo.  C.  Kitchen  and  W.  8. 
Napier,  which  is  dated  March  15,  1904.  Wit- 
ness my  hand  this  the  16th  day  of  May,  A. 
D.  1904.  J.  B.  Lester.  Witnesses:  O.  L. 
Cochran.    Jas.  A.  Painter." 

The  following  Is  a  copy  of  the  note: 
"Houston,  Texas,  May  16th,  1905.  On  or 
before  January  Ist,  3905,  after  date,  I  prom- 
ise to  pay  to  the  order  of  J.  B.  Lester,  at 
his  office,  in  Houston,  Texas,  five  hundred 
and  fifty  dollars  ($550.00)  with  interest  at 
the  rate  of  eight  per  cent  per  annum  from 
maturity  until  paid,  and  10  per  cent  addi- 
tional on  the  full  amount  due  if  placed  in  the 
hands  of  an  attorney  for  collection.  Value 
received.  [Signed]  T.  O.  Rowe."  To  secure 
this  note,  Rowe  transferred  by  a  separate 
writing  his  Interest  in  a  certain  cash  fond 
on  deposit  with  the  court  In  a  certain  litiga- 
tion then  pending  In  Jefferson  county.    On 

the  day  of 190 — ,  and  before 

maturity,  the  note  was  transferred  to  plain- 
tiff by  the  following  written  endorsement 
on  the  back  thereof:  "For  value  received 
the  within  note  together  with  Collaterals 
securing  the  payment  of  same  is  transferred 
to  S.  L.  Gohlman,  Sr.  [Signed]  J.  E.  Les- 
ter." Gohlman  credited  the  amount  of  tlie 
note  on  a  past  due  indebtedness  then  due  by 
Lester  to  him.  Thus  far  the  evidence  is  un- 
disputed. 

The  appellant  assails  the  Judgment  npon 
two  points  affecting  the  merits :  First,  that 
the  court  erred  In  finding  that  Rowe  was 
neither  misled  nor  defrauded;  and  second, 
the  court  erred  in  finding  that  Gohlman  was 
an  Innocent  purchaser  for  value  without  no- 
tice. Upon  the  first  point  the  evidence  is 
sharply  conflicting.  Rowe  testifies  unequiv- 
ocally that,  in  purchasing  Lester's  Interest  the 
latter  represented  that  It  consisted  of  five- 
twelfths  of  the  whole,  and  that  it  was  on- 
encumbered  except  by  the  provisions  of  the 
pooling  agreement;  that  he  would  not  have 
made  the  purchase  but  for  his  reliance  upon 
the  truth  of  Lester's  representations,  and  that 
he  had  no  knowledge  of  the  annual  burden 
imposed  by  the  transfer  from  Rhodes  to  Les- 
ter. The  latter  testified  that  Rowe  wrote 
the  transfer  and  he,  Licster,  signed  It;  that 
thereby  Rowe  got  all  the  Interest  he  bongbt; 
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tbat  be  made  no  representationa  and  conceal- 
ed nothing;  tbat  the  written  transfer  was  his 
entire  contract  with  Rowe;  "that  Rowe  knew 
what  Interest  be  was  getting  and  was  not 
misled  by  Lester."  In  this  general  language 
Lester  denied  flatly  the  testimony  of  Rowe, 
and  further  testified  that  the  pooling  agree- 
ment, together  with  all  his  title  papers,  were 
delivered  into  Rowe's  hands  when  the  sale 
was  made  Including  the  written  transfer 
from  Rhodes  In  which  the  $2,000  annuity  was 
reserved.  This  last  statement  Rowe  did  not 
dispute,  but  claims  he  did  not  examine  the 
transfers  until  long  afterwards  and  relied 
solely  on  Lester's  representations  and  the 
terms  of  the  transfer  to  bim,  Rowe.  The 
concern  was  to  be  capitalized  at  $500,000. 
Rowe  bought  Lester's  interest  for  $000.  If 
was  shortly  thereafter  discovered  tbat  the 
formula  for  destroying  weevils  was  absolute- 
ly worthless.  The  court  found  that  Lester 
bad  been  guilty  of  neither  misrepresentation 
nor  concealment;  that  Rowe  now  owns  all 
be  ever  purchased,  and  tbat  there  has  been 
no  failure  of  consideration.  In  this  state 
of  the  record  we  are  not  authorized  to 
disturb  that  finding.  Lester  testified  sweep- 
ingly  tbat  all  that  Rowe  stated  was  untrue, 
and  the  court  has  accepted  Lester's  state- 
ment. The  record  does  not  disclose  that 
by  cross-examination  or  otherwise,  Lester 
was  Induced  to  modify  bis  statements,  or 
to  make  his  assertions  and  denials  more 
specific.  If  appellant  was  content  to  dismiss 
the  witness  with  his  testimony  in  tbla  form, 
we  must,  in  support  of  the  court's  conclusion, 
accord  It  the  fullest  weight  and  significance 
of  which  his  language  is  fairly  susceptible. 
If  his  meaning  was  otber  than  as  construed 
by  the  trial  court  the  slightest  cross-exami- 
nation would  have  disclosed  it  Steamship 
Company  v.  OUs,  3  N.  E.  480,  53  Am.  Rep. 
221.  The  assignment  addressed  to  this  point 
is  therefore  overruled. 

The  court  also  found  upon  sufficient  evi- 
dence that  Gohlman,  In  due  course  of  busi- 
ness, purchased  without  notice  of  any  fraud 
affecting  the  execution  of  the  note,  and  held, 
as  matter  of  law,  that  the  credit  thereof  on 
the  pre-existing  debt  of  Lester  furnished  a 
valuable  consideration  supporting  the  trans- 
fer. Appellant  contends  that  the  holding  Is 
unsound,  because  the  indorsement,  whereby 
the  transfer  was  made,  is  not  such  as  would 
render  the  paper  negotiable,  but  destroyed 
its  negotiability  under  the  law  merchant 
Conceding  this  to  be  true,  it  Is  our  opinion 
that  article  307  of  the  Revised  Statutes  of 
1895,  places  the  Indorsee  in  this  Instance  in 
the  same  position,  and  clothes  him  with 
the  same  rights  as  if  the  assignment  was  in 
blank.  The  article,  in  effect,  provides  that 
if  the  Instrument  was  in  form  negotiable  at 
law  the  form  of  the  indorsement,  whereby 
the  transfer  was  accomplished  would  not 
nffect  an  innocent  holder  for  value.  We  re- 
gard this  as  the  effect  of  the  holding  in  Word 
V.  Blwood,  90  Tex.  130,  37  S.  W.  414,  and 


Bank  v.  Berrott  28  Civ.  App.  662,  57  S.  W. 
340,  Is  exactly  In  point.  See  also,  Blum  v. 
Loggins,  53  Tex.  121,  in  which  It  Is  held  that 
crediting  such  an  instrument  upon  a  pre- 
exlsflug  debt  Is  valuable  consideration.  Ap- 
pellant complains  that  the  Judgment  was 
rendered  on  the  day  preceding  the  close  of 
the  term  of  the  trial  court  though  the  trial 
was  actually  bad  many  days  before,  and 
seeks  here  a  reversal  upon  that  groimd  l>e- 
canse  of  the  provisions  of  Rule  06  (67  S. 
W.  XXV)  forbidding  the  rendition  of  a  judg- 
ment within  two  days  of  the  close  of  the 
term  under  such  circumstances.  The  terms 
and  purpose  of  the  rule  are  very  clear,  and, 
because  formulated  by  the  Supreme  Court 
in  pursuance  of  express  legislative  authority, 
have  doubtless  the  force  of  law.  But  from 
this  It  does  not  follow  that  a  failure  to  com- 
ply with  Its  provisions  will  either  nullify  a 
judgment  or  furnish  ground  for  reversal. 
Certainly  Its  provisions  may  be  waived  by 
the  parties  litigant  so  the  question  presented 
is,  was  there  a  waiver?"  So  far  as  this  rec- 
ord shows,  the  judgment  was  announced 
without  lO'otest  from  appellant  wbo  appar- 
ently stood  by  hoping  for  a  judgment  in  his 
favor.  There  Is  no  bill  of  exception,  and 
the  respective  dates  of  the  hearing,  the  judg- 
ment and  the  close  of  the  term,  are  only 
Incidentally  disclosed  by  the  record.  For 
aught  that  appears  here,  the  action  of  the 
court  may  have  been  Invited  by  the  appel- 
lant. At  any  rate  It  Is  not  allowable  to  play 
fast  and  loose  with  the  trial  court  by  taking 
the  chance  of  getting  a  satisfactory  judg- 
ment, and  at  the  same  time  mentally  reser\-- 
Ing  tbe  right  to  protest  that  no  judgment 
should  have  been  rendered  In  tbe  event  the 
judgment  should  prove  displeasing.  The 
point  is  without  merit  as  are  tbe  other  as- 
signments. 

For  the  reasons  given  tbe  judgment  Is  af- 
firmed. 

Affirmed. 

On  Rehearing. 

We  stated  In  tbe  main  opinion  that  Rowe 
did  not  contradict  the  witness  Lester's  state- 
ment that  the  latter  had  delivered  to  Rowe 
at  the  time  of  the  sale  all  tbe  written  trans- 
fers, Including  the  transfer  from  Rhodes  in 
which  the  royalty  was  reserved.  Of  this  ap- 
pellant complainH.  and  a  careful  examina- 
tion of  the  record  has  convinced  us  that  our 
construction  of  Howe's  testimony  on  that 
point  was  not  correct.  For  the  sake  of  ac- 
curacy we  make  the  correction,  though  It 
cannot  possibly  affect  the  result  in  as  much 
as  the  trial  court  accepted  Lester's  version 
of  the  transaction,  thus  finally  determining 
the  fact  the  question  Involved.  Upon  the  Is- 
sue of  notice  to  Rowe  of  the  incumbrance  of 
which  he  complains,  we  do  not  say  we  would 
have  found  primarily,  as  did  the  trial  court, 
but  to  disturb  his  finding  In  the  light  of  the 
record  as  It  stands  would  be  a  violent  de- 
parture from  establishe<l  precedent  and  a  dls- 
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tinct  Invaslm  of  the  proylnce  of  the  trial 
court  This  conclusion  of  Itself  disposes  of 
Ibis  appeal,  though  we  baaed  onr  affirmance 
upon  two  grounds ;  the  second  being  the  fact 
that  Goblman  was  an  Innocent  purchaser 
for  yalue.  Much  of  appellant's  assault  upon 
this  i>art  of  the  opinion  Is  based  upon  the  con- 
tention that  Goblman  was  not  In  fact  Innocent 
of  knowledge  of  the  fraud  of  Lester.  Under 
the  evidence,  the  finding  of  the  trial  court 
upon  this  point  can  not  be  disturbed. 

The  further  contention  is  made  that  credit- 
ing the  note  upon  a  pre-existing  debt  was  not 
a  parting  with  yalue.  This  subject  was  dis- 
cussed briefly  In  the  main  opinion,  and  the 
question  decided  adversely  to  appellant,  on 
the  theory  that  the  note  was  a  negotiable  In- 
strument under  the  law  merchant,  and, 
though  the  form  of  Indorsement  did  not  con- 
form to  the  law  merchant,  its  negotiability 
was  preserved  by  our  statute.  We  cited  cases 
which  we  still  regard  as  controlling,  notwith- 
standing the  able  argument  of  counsel.  He 
further  contends,  however,  that,  as  the  note 
had  its  inception  in  fraud,  the  indorsee, 
though  innocent  of  any  knowledge  of  the 
fraud,  must  show  that  he  purchased  for  a 
value  other  than  a  credit  upon  a  pre-existing 
debt  We  understand  the  rule  to  be  that- 
fraud  in  the  inception  of  the  paper  negotiated 
affects  only  the  burden  of  proof  and  not  the 
character  of  consideration  which  suffices  in 
the  purchase  of  such  paper.  In  BIsche  v. 
Bank,  84  Tex.  413,  19  S.  W.  610,  cited  by  ap- 
pellant, the  character  of  the  consideration 
was  not  a  subject  of  inquiry,  hence  the  point 
was  not  decided,  but  Judge  Stayton,  at  page 
420  of  84  Tex.,  at  page  611  of  19  S.  W.,  uses 
the  following  language:  "If  the  averments 
of  the  answer  are  true,  there  can  be  no  doubt 
that  the  paper  was  put  in  circulation  fraudu- 
lently, and,  when  this  is  shown  to  be  the  case, 
the  presumption  that  an  indorsee  is  an  in- 
nocent holder  cannot  be  Indulged,  and  the 
burden  of  proving  that  he  had  acquired  the 
paper  before  maturity  in  the  ordinary  course 
of  business  for  a  valuable  consideration  rests 
upon  him."  Among  the  authorities  cited  In 
support  of  this  doctrine  are  Blum  v.  Loggins, 
53  Tex.  136,  and  Bailey's  Onus  Probandi,  223. 
In  Blum  V.  Loggins,  63  Tex.  at  page  136,  Chief 
Justice  Moore,  speaking  to  the  exact  question 
said:  "They  [the  indorsees]  to<*  It  for  the 
purpose  of  liquidating  an  antecedent  indebted- 
nes  which  is  certainly  not  out  of  the  usual 
course  of  business  in  the  transfer  and  assign- 
ment of  commercial  paper.  And,  when  taken 
for  such  a  purpose,  is  it  not  also  taken  bona 
flde  for  value?  It  is  certainly  so  according 
to  the  common  understanding.  And  we  t>e- 
lleve  it  has  been  universally  so  held  when  the 
antecedent  debt  has  been  released  or  dischar- 
ged by  the  transfer.    •    •    • " 

Press  of  business  does  not  permit  us  to  fur- 
ther extend  this  opinion.  We  have  found  no 
reason  to  change  our  views  as  to  the  duty  of 
this  court  to  affirm  this  judgment    Appellant 


oomplaina  that  we  have  diarged  him  with 
"playing  fast  and  loose  with  the  trial  court" 
upon  another  point  We  disclaim  any  such 
purpose.  We  Intended  to  say  no  more  tnan 
that  the  record  failed  to  discloee  that  he  did 
not  stand  by  and  hear  the  judgment  of  the 
trial  court  without  protest  that  no  judgment 
should  be  rendered  at  that  late  day  in  the 
term,  and  that  to  permit  the  point  to  be  made 
for  the  first  time  on  appeal  would  be  to  permit 
litigants  to  "play  fast  and  loose  with  trial 
courts"  in  the  matter  of  the  eoforoement  of 
the  rule  which  he  invokes. 

The  motion  is  overruled. 

Overruled. 


SBAROT  v.  KELLT. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  8,  1906. 

Rehearing  Denied  Jan.  3.   1907.) 

Irscbarcic  —  MuTUAX  Benkfit  InauRAifCB  — 
Dues  and  Assessments  —  Fathent  bt 
Thibd  Pebson  —  Reimbubsement  —  Bene- 
FioiABiES — Death   Befobe   Insubed. 

A  person  insured  in  a  fraternal  InsnTance 
society,  being  unable  to  pay  his  dues  and  as- 
sessments,  allowed  his  Denefit  certificate  to 
lapse,  but  subsequently  an  agreement  was  en- 
tered into  between  insured,  the  l>eneficiaries 
under  the  certificate  of  insurance,  and  plaintiff, 
by  which  plaintilT  agreed  to  pay  tlie  money  re- 
quired to  reinstate  insured,  and  to  pay  the 
dues  and  assessments  required  to  keep  the  bene- 
fit in  force  during  the  life  of  Insured,  for 
which  he  was  to  be  reimbursed  out  of  the  pro- 
ceeds of  the  certificate  at  insured's  death.  Be- 
fore the  death  of  the  insured  the  beneficiaries 
died,  and  no  new  designation  was  made.  'There- 
after insured  attempted  by  his  will  to  make  a 
charge  in  favor  of  plaintiff  upon  the  fund  to 
be  derived  from  the  certificate.  Held,  that  such 
fund  became  payable  to  insured's  children  under 
the  express  provisions  of  the  constitution  of 
the  society,  and  coaid  not  be  subjected  to  plain- 
tifTs  claim  for  reimbursement  under  Us  con- 
tract with  insured,  who  never  had  any  interest 
in  the  funds,  and  the  former  beneficiaries  whose 
interest  therein  died  with  them ;  the  fund  being 
by  both  the  charter  and  constitution  of  the 
society  for  the  benefit  of  such  members  of 
the  family  of  the  member,  or  persons  dependent 
upon  him  aa  he  may  direct  or  designate  by 
name  to  be  provided  for  aa  provided  by  general 
law. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.   28,   Insurance,  U  19T6.   1482.] 

Appeal  from  District  Court  Rusk  County; 
Richard  B.  Levy,  Judge. 

Action  by  B.  O.  Kelly  against  Y.  M.  Searcy, 
guardian.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Turner  &  Turner,  for  appellant  J.  W. 
McDavid  and  Jno.  R.  Arnold,  for  appellee. 

REBSB,  J.  This  is  a  suit  by  B.  a  Kelly 
against  Y.  M.  Searcy,  guardian  of  Thaddie 
and  Preston  Hart  to  recover  money  alleged 
to  have  been  paid  by  Kelly  as  assessments 
upon  a  life  Insurance  policy  or  benefit  certifi- 
cate for  12,000  on  the  life  of  T.  L.  Hart 
father  of  said  minors,  issued  by  the  Knights 
of  Honor,  a  fraternal  beneficiary  association. 
The  amount  of  the  benefit  certificate  has 
been  paid  by  the  order  to  defeadant  and 
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plaintiff  sues  to  recover  the  sum  of  $1,224.41, 
as  the  amount  of  the  assessments  paid  by 
him.  Including  Interest  on  such  payments, 
which  It  is  claimed  is  an  equitable  lien  on 
the  proceeds  of  the  benefit  certificate  in  the 
hands  of  defendant.  The  facts  relied  upon  to 
establish  this  equitable  lien,  and  to  authorize 
the  recovery,  fully  appear  from  the  conclu- 
Bions  of  fact  of  the  trial  court;  such  facts, 
with  the  exception  of  the  provisions  of  the 
constitution  and  by-laws  of  the  order  em- 
braced In  such  findings,  being  substantially 
set  out  In  the  petition.  The  case  was  tried 
without  a  Jury,  and  Judgment  rendered  for 
plaintiff  for  $1,361.78,  which  Is  declared  to 
be  a  special  lien  on  the  iH-oceeds  of  the  bene- 
fit certificate.  There  was  Intervention  in  the 
case  on  the  part  of  the  heirs  of  Theodore 
Hart;  the  nature  of  whose  claim  will  appear 
from  the  findings  of  fact.  Judgment  was 
against  this  claim  from  which  there  is  no 
appeal,  and  the  claim  of  the  interveners  does 
not  require  further  notice.  Defendant,  Sear- 
cy, appeals  from  the  Judgment. 

The  following  conclusions  of  fact  of  the 
trial  court,  which  are  not  excepted  to  in 
any  material  matter,  are  here  adopted : 

"On  March  1,  1893,  and  for  some  time 
prior  thereto,  the  Knights  of  Honor  was  a 
fraternal  and  benevolent  association  of  per- 
sons having  an  established  benefit  fund  from 
which,  on  the  evidence  of  the  death  of  a 
member  of  the  order  who  has  complied  with 
all  Its  lawful  requirements,  and  is  in  good 
standing,  according  to  the  laws  of  the  order, 
a  sum  not  exceeding  $2,000  is  paid  to  a  blood 
relative  or  person  dependent  on  him,  which 
may  be  designated  by  the  member  as  a  bene- 
ficiary. The  Knights  of  Honor  Is  such  an 
order  to  the  date  of  this  trial. 

"(2)  That  prior  to  March  1,  1893,  T.  I* 
Hart  became  a  member  of  the  Knights  of 
Honor,  and  there  was  issued  to  him  by  the 
said  order  a  benefit  certificate  or  policy  of 
Insurance  on  his  life  In  the  sum  of  $2,000, 
payable  at  his  death  to  his  wife,  M.  Hart, 
and  Theodore  Hart,  his  brother.  In  equal 
amounts. 

"(8)  That  on  P0)rnary  17,  1893,  and  Just 
a  short  time  prior  thereto,  T.  L.  Hart  was 
financially  embarrassed,  and  having  no  prop- 
erty of  any  consequence,  or  money,  and  being 
unable  to  pay  the  dues  and  assessments  nec- 
essary to  keep  in  force  the  benefit  certificate 
of  Insurance  in  said  order,  and  having  made 
repeated  efforts  for  aid  from  his  friends  to 
pay  the  required  dues  and  assessments  of 
the  order,  and  failing  to  obtain  the  necessary 
money  to  pay  same,  did  not  pay  the  dues 
and  assessments  on  the  benefit  certificate, 
and,  on  account  of  the  nonpayment  of  the 
dues  and  assessments,  the  benefit  certificate 
of  Insurance  lapsed,  and  was  forfeited  under 
the  laws  of  the  said  order,  which  provided 
that,  upon  the  nonpayment  of  the  dues  and 
assessments,  the  benefit  certificate  should 
lapse  and  be  forfeited.  However  it  was 
Shown  that  a  law  of  the  order  provided  for 


reinstatement  of  the  member  within  a  year 
of  such  suspension  for  nonpayment. 

"(4)  At  the  period  of  the  suspension  of  T. 
U  Hart  he  was  over  60  years  of  age,  and, 
by  reason  of  his  age,  could  not  obtain  in- 
surance from  any  other  order,  or  this  order, 
and  being  desirous  of  continuing  the  bene- 
fit certificate  in  force,  and  being  reinstated 
in  the  order  of  the  Benights  of  Honor,  said  T. 
K  Hart  approached  B.  C.  Kelly,  the  plain- 
tiff, and  offered  to  have  him  pay  the  money 
required  for  reinstatement,  and  thereafter  to 
pay  the  required  dues  and  assessments  to 
keep  the  benefit  in  force,  during  the  life  of 
T.  L.  Bart,  and  to  be  reimbursed  and  paid 
out  of  the  proceeds  of  the  benefit  certificate 
at  the  death  of  T.  L.  Hart  B.  C.  Kelly 
agreed  to  do  so.  Thereupon,  about  March  1, 
1803,  the  beneficiaries,  M.  Hart  Theodore 
Hart,  B.  O.  Kelly,  and  T.  L.  Hart  agreed 
that  B.  O.  Kelly  should  furnish  the  money 
for  the  reinstatement,  and  thereafter  pay 
all  the  dues  and  assessments  required  and 
necessary  to  maintain  the  said  benefit  certif- 
icate in  force  during  the  lifetime  of  T.  L. 
Hart,  and  that  the  said  B.  C.  Kelly  was  to 
be  leimbursed  and  paid  out  of  the  proceeds 
of  the  poUey  when  collected,  at  the  death  of 
T.  Ii.  Hart  and  the  policy  to  be  delivered 
to  B.  a  Kelly  as  a  pledge  for  such  advance- 
ment 

"(6)  That,  in  pursuance  of  this  agreement 
plaintiff  procured  the  complete  reinstatement 
of  T.  Ii.  Hart  and  the  benefit  certificate  in 
the  order.  Plaintiff  thereafter  regularly  paid 
all  dues  and  assessments  required  by  the 
order,  up  to  the  very  death  of  T.  L.  Hart, 
which  occurred  on  February  17,  1903, 
amounting  In  the  aggregate  to  the  sum  of 
$922.35.  That  at  the  death  of  T.  L.  Hart 
the  benefit  certificate  was  in  force,  and  pay- 
able, and  the  policy  in  control  and  possession 
of  plaintiff. 

"(6)  That  in  the  year  1901  Theodore  Hart 
died  leaving  surviving  him  only  intervener, 
Mrs.  Jacobs,  his  daughter.  M.  Hart  wife  of 
T.  L.  Hart,  died  in  the  year  1902.  T.  L.  Hart 
at  his  death,  February  17, 1903,  left  surviving 
him  Thaddle  and  Preston  Hart  his  daughters 
who  are  minor  females.  That  about  one 
month  prior  to  the  death  of  T.  I*  Hart  he 
executed  the  codicil  to  his  will,  which  is  ful- 
ly set  out  In  the  petition,  and  which  will 
and  the  codicil  were  duly  probated  in  county 
court  of  Rusk  county,  Tex.  That  the  facts 
set  out  in  the  codicil  were  duly  proved. 

"(7)  That  after  the  death  of  T.  L.  Hart 
defendant  duly  and  legally  qualified  as  the 
guardian  of  the  estate  of  Thaddle  and  Pres- 
ton Hart  and  collected  the  benefit  certificate 
on  the  life  of  T.  U  Hart  in  sum  of  $2,000, 
and  that  plaintiff  delivered  certificate  for 
collection  only.  That  after  the  defendant 
collected  the  policy  he  refused  to  pay  plain- 
tiff or  recognise  any  right  of  plaintiff  In 
the  proceeds  of  the  benefit  certificate,  and 
refused  to  recognize  or  allow  plaintiff's  ac- 
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c&ant  notwithstanding  plaintiff  pres^ited  bis 
itemized  account  to  lilm  for  allowance. 

"(8)  That  such  laws  of  the  order  of 
Knights  of  Honor  as  defendant  Introduced 
are  made  a  part  hereof." 

The  court  further  found  that  T.  L.  Hart 
left  no  estate  subject  to  his  debts. 

The  proylsions  of  the  constitution  and  by- 
laws of  the  EJalghts  of  Honor  organization, 
referred  to  In  the  conclusions  of  fact,  and 
made  a  part  thereof,  so  far  as  material,  are 
as  follows: 

Section  2  of  the  charter  of  said  Knights 
of  Honor  is  as  follows:  "And  to  promote 
l)eneTolence  and  charity  by  establishing  a 
widows  and  origans  benefit  fund,  by  con- 
tributions from  members  of  the  order  of 
Knights  of  Honor  from  which,  upon  satis- 
factory evidence  of  the  death  of  a  member 
of  said  order,  who  is  a  contributor  to  the  said 
fund  at  the  time,  and  who  has  complied 
with  Its  lawful  requirements,  a  sumi  not  ex- 
ceeding five  thousand  ($5,000.00)  dollars  shall 
be  paid  to  such  member  or  members  of  his 
family,  or  person  or  persons  dependent  upon 
him  as  he  may  direct  or  designate  by  name." 

Section  7  of  the  charter  of  said  order  as 
follows :  "The  said  Supreme  Lodge  shall  have 
power  to  create,  hold,  and  disburse  the  funds 
named  In  the  object  of  the  corporation,  for 
promoting  benevolence  and  relieying  the  side 
and  distressed.  Under  such  constitution, 
laws,  and  regulations,  as  it  has  now  adopted, 
or  may  deem  necessary  to  adopt;  and  said 
funds  shall  be  exempt  from  execution,  and 
shall  under  no  circumstances  tte  liable  to 
seizure  or  appropriation  by  any  legal  or 
equitable  process,  or  to  any  debt  or  debts 
of  its  IlTlng  or  deceased  members,  and  said 
fund  shall  be  exempt  from  the  laws,  rules 
and  regulations  govranlng  the  insurance 
bureau  of  this  state." 

Subdivision  3  of  section  5  of  the  constitu- 
tion of  said  Supreme  Lodge  Knights  of  Honor 
as  follows :  "To  promote  benevolence  and  char- 
ity by  establishing  a  widows  and  orphans 
benefit  fond,  from  which,  on  the  satisfactory 
evidence  of  the  death  of  a  member  of  the 
order  who  has  complied  with  all  Its  lawful 
requirements  and  who  is,  at  the  time  of  his 
death,  in  good  standing,  according  to  the 
laws  of  the  order,  a  sum  not  exceeding  two 
thousand  dollars  ($2,000.00)  shall  be  paid  to 
ffich  member  or  memlters  of  his  family,  blood 
relations  or  person  or  persons  dependent 
upon  him,  as  be  may  direct  or  designate  by 
name  to  be  paid  as  provided  by  general  law." 

Section  2  under  article  10  of  said  con- 
stitution as  follows:  "No  will  shall  be  per- 
mitted to  control  the  appointment  or  dis- 
tribution of  or  right  of  any  person  to  any 
benefit  payable  by  this  order :  nor  shall  the 
member  have  any  powers  to  sell,  assign  or 
kypothecate  his  benefit  certificate  or  change 
his  beneficiaries  in  any  way  other  than  that 
prescril>ed  by  the  laws  of  this  order." 

The  following  section  of  said  constitution. 


(article  10,  section  9) :  "When  all  beneficiaries 
designated  by  a  member  die  before  the  de- 
cease of  said  member,  if  he  shall  not  have 
procured  another  benefit  certificate  designat- 
ing other  beneficiaries  in  accordance  with 
the  requirements  of  section  7  of  this  article, 
the  benefit  shall  be  paid  to  the  widow  and 
children  of  the  deceased  memtter,  each  shar- 
ing equally;  if  no  widow,  to  his  children; 
if  no  children  to  his  widow )  If  no  children 
nor  widow  then  to  his  heirs." 

Section  7:  "Change  of  Beneficiaries.  A 
member  desiring  to  change  his  t>eneflciaries 
may,  at  any  time  while  in  good  standing, 
surrender  his  benefit  certificate,  which  to- 
gether with  a  fee  of  fifty  cents  (50)  shall  be 
forwarded  by  his  lodg;e  under  seal  to  the 
Supreme  Reporter,  who  shall  thereupon  can- 
cel the  old  certificate  and  Issue  a  new  one 
in  lieu  thereof  to  such  member  payable  as 
he  shall  have  directed  within  the  limitations 
prescribed  by  the  laws  of  the  order.  Said 
surrender  and  direction  shall  t>e  made  on 
the  baclt  of  the  benefit  certificate  surrender- 
ed, signed  by  the  member  and  attested  by  the 
dictator  and  reporter  under  seal  of  the 
lodge." 

Article  10,  section  18:  "Order  Drawn.  The 
Supreme  Reporter  shall,  when  properly  noti- 
fied by  a  subordinate  lodge  of  the  death  of  a 
member  entitled  to  the  benefits  of  the  order. 
within  sixty  days  after  the  receipt  by  him  of 
satisfactory  proofs  of  the  death  of  a  member, 
that  he  was  in  good  standing  and  entitled  to 
the  death  benefit  of  the  order  at  the  time  of 
his  death,  draw  and  attest  an  order  on  the 
Supreme  Treasurer  for  the  amount  due  on 
said  death,  payable  to  the  person  or  peinonR 
entitled  thereto  under  the  laws  of  the  order, 
and  forward  the  same  to  the  subordinate 
lodge  to  which  such  deceased  member  belong- 
ed." 

Article  10,  section  19:  "Delivery  of  Order. 
The  reporter,  upon  receipt  by  him  of  a  war- 
rant for  the  death  benefit,  shall  immediately 
deliver  the  same  to  the  trustees,  who  shall 
see  that  the  same  is  safely  delivered  to  the 
beneficiaries  named  therein  if  capable  in  law 
to  receive  the  same.  The  reporter  shall  at- 
test under  seal  of  the  lodge  the  certificate  <rf 
such  delivery  to  the  beneficiaries." 

Article  10,  section  20:  "Beneficiaries  under 
Disability.  Should  any  of  the  beneficiaries  be 
under  disability,  the  trustee  shall  see,  before 
the  order  is  delivered  to  the  trustee,  guardian 
or  person  appointed  that  the  security  of  such 
person  is  ample  to  assure  the  ultimate  deliv- 
ery of  the  funds  to  the  l)eneficlarles.  They 
diall  also  see  that  a  receipt  in  full  for  all 
claims  against  the  widow  and  orphans  benefit 
fund  of  the  order  Is  duly  executed  and  wit- 
nessed on  the  benefit  certificate,  and  that  the 
same  is  forwarded  to  the  Supreme  Reporter." 

Forms  of  the  benefit  certificate  issued  to  its 
meml>er8  by  the  said  order  Knights  of  Honor : 

"$2,000.00.  Knights  of  Honor  Benefit  Ortifl- 
cate.    The  Supreme  Lodge,  Knights  of  Honor, 
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Issues  tbls  certificate  to ,  a  member  of 

Lodge,  No. ,  located  at ,  up- 
on evidence  received  from  said  lodge  that  be 
had  lawfully  received  the  degree  of  man- 
'  bood  and  Is  now  a  contributor  to  tbe  wid- 
ow and  orpbans  benefit  fund  of  this  or- 
der; and  upon  condition  that  the  state- 
ments made  by  said  member  in  his  peti- 
tion for  membership  and  tbe  statements 
made  by  bbn  to  tbe  medical  examiners  l>e 
made  a  part  of  this  contract,  and  are  war- 
ranted to  be  true;  and  upon  condition  that 
be  compiles  with  the  laws,  rules  and  regula- 
tions now  governing  this  order ;  or  that  may 
be  hereafter  enacted  for  its  government  and 
upon  condition  that  be  is  in  good  standing  at 
tbe  time  of  his  death  and  at  tbe  time  a  con- 
tributor to  tbe  W.  O.  B.  Fund  of  tbe  order, 
tbe  said  Supreme  Lodge  hereby  agrees  to  pay 
out  of  tbe  widows  and  orphans  benefit  fund  to 
the  sum  of  two  thousand  dollars  in  ac- 
cordance with  and  under  the  laws  governing 
this  order,  upon  satisfactory  evidence  by  the 
beneficiaries  of  the  death  of  said  member,  and 
that  at  the  time  of  his  death  he  was  neither 
exi)elled  nor  suspended,  according  to  the  laws, 
rules,  and  regulations  of  the  order  and  that 
be  was  In  good  standing  at  the  time  of  his 
death;  and  that  upon  tbe  surrrader  of  the 
certificate ;  provided  that  this  certificate  shall 
not  have  been  surrendered  by  said  member  or 
canceled  at  his  request  and  another  certifi- 
cate issued  In  accordance  with  the  laws  of 
tbe  order. 

"I  accept  this  certificate  upon  the  conditions 

herein  named.  [Signed] [Nature 

of  member.] 

"Witnessed  and  delivered  in  presence  of 
-,  Dictator." 


Tbe  following  Is  the  codicil  of  tbe  will  of 
T.  L.  Hart  referred  to  in  the  conclusions  of 
fact: 

"I,  T.  L.  Hart,  being  of  sound  mind  and  dis- 
cretion, do  hereby  make  tbe  following  codicil 
to  tbe  foregoing  will  and  testament,  which  I 
executed  and  signed  In  tbe  presence  of  the 
subscribing  witnesses  thereto  on  the  date 
therein  named.  After  exhausting  every  avail- 
able means  possible  in  my  feeble  condition, 
to  have  my  policy  in  the  Knights  of  Honor 
Lodge  changed  as  to  my  beneficiaries,  desir- 
ing to  change  said  policy  because  tbe  benefi- 
ciaries therein  named  have  departed  this  life, 
and  wishing  to  make  my  children,  Thaddle 
Hart  and  Preston  Hart  beneficiaries  to  tbe 
extent  of  the  amount  of  said  policy  that  would 
have  been  received  at  my  death  by  their  moth- 
er, who  is  now  deceased,  I  have  gone  in 
person  and  laid  my  request  t)efore  and  to  the 
reporter,  R.  C.  Richards  of  the  Knights  of 
Honor  r»dge  at  Kllgore,  Texas,  where  my 
membership  now  is,  and  left  tbe  necessary 
amount  of  money  and  tendered  it  in  person, 
and  by  my  representative  to  said  reporter 
with  the  reporter  make  my  wishes  known  to 
tbe  lodge  in  open  session  and  forward  applica- 
tion to  the  proper  authorities  to  have  my  pol- 


icy changed  as  per  my  written  request  as  to 
the  beneficiaries;  and  the  reporter  of  said 
lodge  at  Kilgore,  Texas,  failed  and  refused  to 
recognize  my  request  or  to  act  in  the  matter 
in  any  way  or  have  anything  to  do  with  It. 
Now  as  a  last  resort,  I  make  this  codicil  to 
my  last  will  and  testament  and  will  and  be- 
queath that  part  of  my  said  policy  payable  to 
my  wife,  who  Is  now  deceased,  to  my  children, 
Thaddle  Hart  and  Preston  Hart  The  other 
beneficiary  named  in  my  policy,  Theodore 
ECart,  who  Is  my  brother,  having  transferred 
bis  Interest  In  said  policy  to  one  B.  C.  Kelly 
to  keep  np  the  dues  and  premiums  on  my  said 
policy,  having  departed  this  life,  I  fully  rec- 
ognize ail  the  payments  and  dues  paid  on  my 
said  policy  by  said  B.  C.  Kelly  and  desire  that 
he  collect  at  my  death  all  the  money  he  has 
paid  out  on  my  said  policy  since  the  year 
1891  together  with  the  lawful  rate  of  Interest 
out  of  the  amount  of  money  collected  on  my 
policy  at  my  death.  I  am  fully  conscious  of 
tbe  fact  that  B.  C.  Kelly  has  kept  all  the  pre- 
miums and  dues  paid  np  on  my  said  policy 
since  1891  out  of  his  own  Individual  means, 
and  I  wish  him  reimbursed  out  of  the  pro- 
ceeds of  my  policy  after  my  death." 

It  will  be  necessary  to  notice  only  the  sixth 
assignment  of  error,  that  tbe  conrt  erred  in 
rendering  judgment  for  plaintiff  for  the  rea- 
sons stated  In  the  assignment.  Whatever 
force  and  value  there  was  In  the  agreement 
between  T.  L.  Hart,  M.  Hart,  and  Theodore 
Hart  on  the  one  part,  and  B.  G.  Kelly  on  the 
other,  that  Kelly  should  pay  the  assessments 
on  the  benefit  certificate,  and  that  tbe  fund 
arising  therefrom  upon  the  death  of  T.  L. 
Hart  should  stand  pledged  for  the  repayment 
thereof,  arose  from  the  contract  of  M.  Hart 
and  Theodore  Hart  beneflclarles,  at  that  time, 
under  the  certificate.  T.  L.  Hart  liad  no 
property  Interest  In  the  benefit,  but  only  the 
naked  power  of  designating  some  one  to  re- 
ceive it.  1  Bacon  Ben.  Soc.  H  237,  289,  304 
and  cases  cited;  CJoieman  v.  Anderson  (Tex. 
Sup.)  86  S.  W.  732.  T.  L.  Hart  could  not 
pledge  the  benefit  to  be  received  thereunder 
for  the  payment  of  tbe  assessments  paid  and 
to  be  paid  by  Kelly.  Lodge  v.  Clegbom  (Tex. 
Civ.  App.)  42  S.  W.  1045.  The  beneficiaries, 
M.  Hart  and  Theodore  Hart,  as  was  held  by 
the  Supreme  Court,  In  Coleman  v.  Anderson, 
supra,  could  by  their  contract  create  an  equi- 
table lien  upon  their  interest  in  the  benefit  for 
ttie  repayment  of  these  assessments  In  favor 
of  the  person  paying  the  same.  In  such  case, 
if  these  beneflclarles  had  survived  T.  L.  Hart, 
the  member,  and  had  collected  the  amount  of 
the  benefit  certificate,  Kelly  could  have  en- 
forced his  equitable  lien  upon  the  fund.  All 
right  or  Interest  of  M.  Hart  or  Theodore  Hart 
in  the  benefit,  however,  ceased  and  deter- 
mined upon  their  death  and  would  have  like- 
wise ceased  and  determined  upon  any  change 
In  tbe  beneficiaries  which  T.  L.  Hart  had  a 
right  at  any  time  to  make.  Tbe  Incumbrance 
created  by  the  agreement  of  tbe  beneflclarles 
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could  not  extend  farther  than  their  contlnr 

gent  Interest  The  right  of  the  beneflclarleB 
was  subject  to  be  defeated  at  any  time  by  a 
change  made  In  the  ben^darles  under  the 
certificate  by  Hart  1  Bacon,  Ben.  Soc.  tt 
304,  306;  Barton  t.  Provident  B.  Ass'n,  63 
N.  H.  535,  3  Atl.  627;  Flak  v.  Equitable  Aid 
Union  (Pa.)  11  Atl.  84.  It  was  only  this  con- 
tingent and  uncertain  Interest  that  was 
pledged  to  appellee  by  the  agreement  between 
himself  and  M.  Hart  and  Theodore  Hart  If, 
after  the  death  of  both  the  original  benefi- 
ciaries, Hart  designated  no  others  during  his 
llfe^  then  under  the  constitution  of  the  order 
the  benefit  was  required  to  be  paid.  In  the 
present  case,  to  his  two  children  who  were,  by 
the  constitution,  the  provisions  of  which  be- 
came a  part  of  the  contract  designated  in 
such  contingency  as  beneficiaries,  and  they 
would  take  the  amount  of  the  benefit  certifi- 
cate direct  from  the  association  and  not  from 
the  member.  1  Bacon,  Ben.  Soc.  640,  note  1 ; 
3  Am.  &  ISng.  Ency.  of  Law,  p.  999 ;  Phillips 
V.  Carpenter,  79  Iowa,  600,  44  N.  W.  898. 

T.  L.  Hart,  by  the  codicil  to  his  will,  un- 
dei-took  to  devise  to  his  two  children  the  in- 
terest of  their  mother,  M.  Hart,  in  the  cer- 
tificate, and  to  appellee  the  Interest  of  Theo- 
dore Hart  therein,  and  thus(  protect  appellee 
in  the  mon^  paid  out  by  him  for  assess- 
ments. This  attempted  designation  of  new 
beneficiaries  was  forbidden  by  the  provisions 
of  the  constitution.  Appellee  had  no  claim 
upon  the  fund  after  the  death  of  the  original 
beneficiaries,  and  could  not  have  been  des- 
ignated by  Hart  as  a  beneficiary  and  thus 
made  a  participant  In  a  fund  expressly  pro- 
Tided,  by  the  terms  of  both  charter  and  con- 
stitution, for  the  benefit  of  "such  member  or 
members  of  the  family  of  a  member,  blood 
relations,  or  person  or  persons  dependent  up- 
on him  as  he  may  direct  or  designate  by 
name  to  be  provided  for,  as  provided  by  gen- 
eral law."  If  we  disregard  the  express  pro- 
visions  of  the  constitution  that  "No  will 
shall  be  permitted  to  control  the  appointment 
or  distribution  of  or  right  of  any  person  to 
any  benefit  payable  by  this  order,  nor  shall 
the  member  have  any  power  to  sell,  assign 
or  hypothecate  his  benefit  certificate  in  any 
way  other  than  that  prescribed  by  the  laws 
of  this  order,"  and  regard  the  codicil  to  T. 
L.  Hart's  will  as  a  designation  of  benefi- 
ciaries, the  member  could  not  In  this  way  ap- 
propriate the  benefits  under  the  certificate  to 
the  payment  of  his  own  debt,  even  though 
such  debt  was  for  payment  of  assessments 
to  keep  the  certificate  alive.  But  we  think 
that  the  attempted  disposition  of  the  fund 
by  will  was  entirely  abortive  and  was  prop- 
erly disregarded  by  the  Supreme  Lodge  of 
the  order.  Bacon,  Ben.  Soc.  g  307.  The  mon- 
ey having  been  properly  paid  to  appellant  as 
guardian  under  the  constitution  and  laws 
of  the  order,  would  still  be  liable  in  his 
hands  to  any  claim  properly  fixed  upon  it  by 
contract  or  agreement  of  the  beneficiaries. 


nils  ia  what  was  bdd  In  Ooteman  t.  Ander- 
son, supra.  But  as  we  have  seei,  appellee's 
claim  rested  alone  upon  his  contract  with  T> 
L.  Hart  the  member,  who  never  had  any 
interest  in  the  fund,  and  M.  Hart  and  llieo- 
dore  ECart  the  former  beneficiaries,  whose 
interest  in  it  died  with  them,  and  upon  the 
abortive  attempt  of  T.  L.  Hart  to  fix,  by  his 
will,  a  charge  upon  the  fond  In  favor  of  ap- 
pellee. The  children  of  Hart  taking  direct 
from  the  order  under  the  contract  are  not 
bound  by  any  of  these  agreements.  Nor  do 
they  give  appellee  any  claim  upon  the  fimd 
in  the  hands  of  their  guardian.  Appellee 
contends  that  the  case  of  Coleman  v.  Ander- 
son, supra,  is  alone  conclusive  of  the  correct- 
ness of  the  Judgment  The  agreement  in 
that  case  was  similar  to  this,  but  it  was  en- 
forced against  the  beneficiaries  by  whom  it 
was  made.  The  opinion,  so  far  as  applicable. 
Is  in  entire  accord  with  what  is  here  said. 

None  of  the  other  errors  assigned  have  any 
merit  but  for  the  error  referred  to,  the 
Judgment  of  the  trial  court  Is  reversed,  and 
as  upon  the  undisputed  facts,  which  ate 
fully  developed,  appellee  is  not  entitled  to 
recover  upon  bis  claim.  Judgment  Is  here 
rendered  for  appellant 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

In  the  motl(Hi  for  rehearing  appellee  makes 
the  contention  that  our  ophilon  Is  In  conflict 
with  Schonfleld  v.  Turner,  75  Tex.  329,  12 
S.  W.  626,  7  L,  R.  A.  189,  and  Coleman  v. 
Anderson  (Tex.  Sup.)  86  S.  W.  730.  The  fol- 
lowing quotation  from  the  opinion  of  the 
Supreme  Court  in  the  latter  case  will  be  suf- 
ficient to  show  that  this  contention  is  un- 
founded: "Treating  the  certificate  as  alTect- 
ed  by  the  only  rules  of  the  order  Introduced 
In  evidence,  as  plaintiffs  claim  it  should  be 
treated,  it  invested  the  member  with  no  prop- 
erty Interest  In  the  benefit  His  only  right 
with  respect  to  the  benefit  was  to  appohit 
a  beneficiary  to  receive  the  money  at  his 
death,  and  the  beneficiary  named  could  only 
be  one  or  more  among  those  designated  by 
the  laws  of  the  order,  namely,  'm^ubers  of 
our  families  and  dependents,'  and  not  cred- 
itors. The  money  to  be  paid  could  never  go 
to  him  or  to  his  estate,  according  to  this  rule; 
and,  in  this  state  of  things,  the  authorlUes 
are  ample  to  the  effect  that  the  only  right 
of  a  member  of  such  an  order  with  respect 
to  the  benefit  Is  that  of  appointment  Just 
stated.  They  are  cited  In  Bacon  on  Benefit 
Societies,  §  237;  3  Am.  &  Eng.  Ency.  Law, 
990-993.  In  Schonfield  v.  Turner,  75  Tex. 
329,  330,  12  S.  W.  626,  7  L.  R.  A.  180,  there 
are  expressions  to  the  effect  that  the  member 
owned  the  beneficial  Interest  in  the  certifi- 
cate, and  that  a  beneficiary  who  had  no  In- 
surable interest  In  the  life  of  the  member 
held  it  In  trust  for  the  member;  but  the  cer^ 
tlficate  there  In  question  was  Issued  at  a 
time  when  the  member  was  allowed  by  the 
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order  to  make  it  payable  'as  he  may  direct,' 
and  this  would  liaye  permitted  liim  to  make 
it  payable  to  his  estate.  At  least  this  much 
was  evidently  assimied,  since  the  court  held 
that,  as  the  named  beneficiary  had  no  insur- 
able Interest  beyond  the  amount  advanced, 
the  heirs  were  entitled  to  the  money.  The 
decision  does  not  conflict  with  the  rule  stat- 
ed by  UB  that,  under  the  rules  shown  In  this 
case,  the  member  during  life  has  no  property 
Interest  In  the  benefit,  but  only  the  power  to 
appoint  a  beneficiary  among  the  class  des- 
ignated by  the  laws  of  the  order."  The  mat- 
ter In  controversy  in  each  of  the  cases  cited, 
as  well  as  in  the  case  at  bar,  was  a  benefit 
certificate  in  the  Knights  of  Honor.  The 
provisions  of  the  charter,  constitution,  and 
laws  of  the  order  Introduced  in  evidence  in 
the  present  case,  and  which  were  not  in  evi- 
dence in  the  case  of  Coleman  v.  Anderson, 
emphasize  the  distinction  between  the  agree- 
ment between  Anderson  and  Coleman,  the 
existing  beneficiary,  in  that  case,  and  that 
between  the  appellee  on  the  one  side,  and 
Hart  the  member,  and  the  former  benefi- 
ciaries whose  interest  ceased  and  determined 
upon  their  death  precedent  to  the  death  of 
Hart,  on  the  other. 

Speaking  of  the  right  of  a  beneficiary  in 
such  a  certificate,  the  court  says:  "Since 
the  member  has  at  all  times  been  invested 
with  the  power  to  change  the  beneficiary  at 
will,  it  cannot  be  held  that  W.  H.  Coleman, 
during  the  lifetime  of  the  member,  has  a 
vested  property  in  the  benefit.    He  is  at  pres- 


I  ent  the  ben^clary,  and,  if  he  should  remain 
such  until  tlie  member's  death,  his  right  to 
the  paym^tt  of  the  benefit  would  become 
perfect  His  present  attitude  is  defined  by 
some  authorities  as  being  that  of  the  holder 
of  an  'expectancy,'  and  by  others  of  'an 
inchoate  or  unexecuted  gift,  revocable  at  any 
moment  by  the  donor,  and  remaining  wholly 
within  his  control.  »  *  ••  Treating  W.  H. 
Coleman  as  holding  only  an  expectancy,  an 
Inchoate  gift,  we  are  of  the  opinion  that,  un- 
stable as  It  was  and  Is,  it  could  be  made 
the  subject  of  a  valid  contract  between  him- 
self and  those  with  whom  he  dealt.  The  sub- 
stance of  the  agreement  was  that  Levy 
should  pay  the  money  necessary  to  keep  alive 
the  certificates,  and  that  he  should  have  an 
interest  equal  to  the  amount  advanced.  In 
the  money  to  be  paid  upon  them,  or  either 
of  them,  at  the  death  of  the  members.  If 
it  should  then  be  payable  to  W.  H.  Coleman 
or  his  wife." 

The  provisions  of  the  constitution  and 
laws  of  the  order  under  which  the  certificate 
In  the  present  case  was  issued  are  the  same 
as  those  under  which  the  certificate  in  Cole- 
man V.  Anderson  was  issued,  and  are  in  both 
cases  different  from  the  provisions  under 
which  the  certificate  in  the  case  of  Schon- 
fleld  V.  Turner  was  issued.  In  view  of  this 
change  in  the  constitution,  the  decision  In 
the  latter  case  has  no  application,  as  is  point- 
ed out  in  the  opinion  In  the  case  of  Coleman 
V.  Anderson. 

The  motion  for  rehearing  is  overruled. 

Overruled. 
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KRIES    Y.    HOLLADAY-KLOTZ    LAND    & 
LUMBER  CO. 

(St  Louis  Court  of  Appeals.    Missouri.     Dec. 
11.  1906.) 

1.  Taxation— Tax  Deeds— Bvidkhoe. 

In  an  action  for  trespass  for  cutting  and 
removing  timber,  plaintiff  allowed  tlie  loss  of 
deeds  and  the  destruction  of  tlie  county  rec- 
ords, and  introduced  an  abstract  of  title  to  the 
land  in  controversy,  whicti  a  former  recorder 
of  deeds  testified  liaving  made  from  an  examina- 
tion of  ttie  deed  records.  Such  abstract  sliowed 
ttie  making  of  a  tax  deed  to  plaintiffs  remote 

fantor,  while  the  title  was  vested  in  another. 
eld,  that  such  abstract  was  properly  admitted 
as  evidence  of  plaintiff's  title  as  against  ttie 
sole  objection  that  it  was  not  competent  to  show 
transmission  by  a  tax  sale,  without  proof  by 
recitals  in  the  tax  deed  or  evidence  aliunde 
that  projier  proceedings  had  been  had  leading 
to  such  tax  sale  as  were  requisite  to  confer 
on  the  sheriff  a  power  to  sell,  as  the  rule  that 
the  burden  is  on  the  party  asserting  the  validi- 
ty of  a  tax  sale  to  show  the  necessary  steps 
leading  to  the  sale  does  not  apply  to  an  action 
between  one  holding  under  a  tax  deed  and  a 
mere  intruder. 

2.  EviDENCB— Lost  DooiniEKTS  —  Secondabt 
EvinERCB. 

Destruction  of  a  tax  deed  by  fire  having 
been  proved,  secondary  evidence  of  its  cwn- 
tentn    was    admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {§  o80-5&4.1 

<t.  Same— Pbelimtnart  Evidence. 

.Vn  abstract  introduced  in  evidence  show- 
ed a  tax  deed  in  plaintiff's  chain  of  title,  and 
a  former  recorder  of  deeds  testified  that  he  had 
made  the  abstract  from  an  examination  of  the 
full  record  of  the  deeds  themselves.  |  The  ab- 
stract showed  the  date  of  execution,  acknowl- 
edgment filing,  and  recording,  the  book  and 
page  where  recorded,  the  consideration  paid, 
and  the  description  of  the  land.  Held  that,  the 
deed  being  lost,  there  was  sufficient  evidence 
of  its  contents  to  justify  admission  of  secondary 
evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  S  602.] 

Appeal  from  St  Louis  Circuit  Court ;  Wm. 
M.  Klnsey,  Judge. 

Action  by  Anna  Kries  against  the  Holla- 
day-Klotz  Land  &  Lumber  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  action  was  instituted  July  10,  1904. 
It  Is  in  the  nature  of  an  action  of  trespass 
to  recover  the  value  of  timber  alleged  to  have 
been  cut  and  removed  from  plaintiff's  land  by 
the  defendant  company.  The  land  on  which 
the  timber  stood  Is  in  Wayne  county.  Mo., 
and  Is  the  S.  ^A  of  the  N.  E.  %  and  the  N. 
%  of  the  S.  E.  %  of  section  22,  township  29, 
range  26.  The  answer  was  a  general  denial. 
The  jury  returned  a  verdict  In  plalntlfTs  fav- 
or for  $1,369,  and,  judgment  having  been 
entered  for  that  sum,  the  present  appeal  was 
prosecuted  by  the  defendant.  The  error  as- 
signed is  the  refusal  of  the  court  to  direct  a 
verdict  in  defendant's  favor.  In  support  of 
this  assignment,  defendant's  counsel  contend 
there  is  no  proof  of  possession,  actual  or 
construptive.  in  plaintiff  at  the  time  of  the 
alleged   trespass.    Until   the    land   was   de- 


nuded by  the  defendant  company,  it  was 
covered  by  a  growth  of  pine  timber.  Plain- 
tiff purchased  it  February  13,  1801,  taking  a 
warranty  deed  from  Fred  H.  Bmnlng  and 
wife.  Plaintiff  resides  In  St.  Louis,  and  has 
resided  there,  as  we  understand,  since  the 
time  of  her  purchase.  In  May,  1895,  her  hus- 
band went  to  Wayne  county  in  her  behalf, 
and  had  the  line  of  the  land  run  by  the 
county  surveyor  and  the  comers  established. 
The  timber  on  the  surrounding  lands  was  cut 
away,  but  plaiutitTs  timber  was  re«;>ected 
until  1899,  when  it  was  cut  and  removed  by 
the  defendant  company  without  her  knowl- 
edge. Plaintiff  paid  taxes  on  the  land  from 
the  time  she  purchased  it,  and  it  was  as- 
sessed in  her  name.  There  Is  testimony  to 
show  the  chief  officer  of  the  defendant  com- 
pany knew  the  land  bekmged  to  plahatiff, 
or.  at  least,  that  It  did  not  belong  to  the 
company.  A  witness  who  had  been  in  de- 
fendant's service  testified  that  on  one  occa- 
sion, in  giving  directions  where  to  cat  tim- 
ber, its  chief  oflloer  stated  the  company  did 
not  own  the  land  from  which  the  timber  in 
controversy  was  taken,  and  for  the  witness 
to  cut  no  timber  on  it  But,  as  said,  the  de- 
fendant subsequentiy  did  cut  and  remove  the 
timber.  These  facts  are  proved  by  testimony 
for  the  plaintiff;  the  testimony  for  the  de- 
fendant not  going  to  show  any  tlUe  to  the 
land  or  right  to  take  the  timber,  but  that, 
in  point  of  fact,  defendant  did  not  take  it— a 
defense  which  the  jury  rejected.  In  support 
of  her  title  to  the  land,  plaintiff  Introduced 
a  copy  of  a  patent  from  the  United  States 
to  Robert  Kirkham,  dated  Sept^nber  10. 
1860,  and  conveying  the  land  in  controversy; 
a  deed  from  Jas.  D.  Wingerd  and  wife  to 
Fred  Bmnlng  and  wife,  dated  January  S, 
1888;  and  a  deed  from  Fred  Bnrning  and 
wife  to  plaintiff,  dated  February  13,  1891. 
and  recorded  on  February  17th.  Plaintiff 
and  her  husband  testified  they  had  no  other 
deeds.  It  was  proved  the  courthouse  where- 
in the  court  and  deed  records  of  Wayne  coun- 
ty were  kept  was  destroyed  by  fire  in  Decem- 
ber, 1892.  Prior  thereto  James  B.  McOhee 
had  been  circuit  court  clerk  and  ex  officio 
recorder  of  deeds  of  Wayne  county,  and 
while  serving  as  such,  on  February  25,  1891, 
had  made  for  plaintiff  an  abstract  of  title 
to  the  land  In  controversy  as  the  title  ap- 
peared from  the  records  and  deeds  in  his 
office.  He  swore  he  made  It  from  an  exami- 
nation of  the  Indexes  to  the  deed  records, 
which  referred  him  to  the  pages  of  the 
records  where  the  different  deeds  were  found, 
and  from  an  examination  of  the  full  records 
of  the  deeds  themselves;  and  that  the  ab- 
stract he  made  was  a  true  and  correct  ab- 
stract as  shown  by  those  records.  Though 
signed  by  him  officially,  It  is  not  a  document 
required  to  be  made  by  law,  and  does  not 
Import  accuracy.  The  abstract  was  Intro- 
duced in  connection  with  McQhee's  testimony, 
and  is  as  follows: 
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The  admission  of  the  above  abstract  of 
title  was  objected  to  by  counsel  as  incom- 
petent, and  exceptions  saved  to  ttie  court's 
ruling.  Sncb,  in  substance,  are  the  material 
facts  in  the  case. 

Gamble,  Petberbridge  &  Taylor,  for  appel- 
lant   Daniel  Dillon,  for  respondent 

GOODS,  J.  (after  stating  the  facts).  Coun- 
sel for  defendant  say  there  Is  no  evidence  for 
the  Jury  tending  to  show  actual  possession 
of  the  land  in  plaintiff,  a  point  we  find  it 
unnecessary  to  decide.  Regarding  the  ab- 
stract of  title,  their  position  is  that  it  was 
competent  evidence  in  connection  with  Mc- 
Ghee's  testimony  In  respect  of  all  the  con- 
veyances shown  by  It  except  the  tax  deed 
purporting  to  convey  the  land  for  taxes  to 
Samuel  Rousin,  dated  April  6,  1882.  That 
deed  appears  to  have  been  made  while  the 
title  to  the  land  was  vested  In  Samuel  Ford. 
Without  the  tax  deed  a  link  is  missing  In 
plaintUTs  chain  of  title,  a  fact  which  counsel 
insist  defeats  her  constructive  possession  of 
the  land  as  bolder  of  the  title,  and  insist 
further,  that  as  she  was  not  in  actual  pos- 
session, her  action  for  the  alleged  trespass 
must  fail.  No  point  is  made  against  the  com- 
petency of  the  memorandum  or  abstract  on 
the  ground  that  it  could  be  used  only  as  a 
means  of  refreshing  the  memory  of  the  wit- 
ness, and  not  as  in  Itself  secondary  evidence 
of  the  record  of  the  tax  deed.  Its  admission 
as  evidence  to  show  the  title  of  Ford  bad 
been  transmitted  by  a  tax  sale  is  complained 
of  because  there  is  no  proof,  by  recitals  in 
the  deed  or  evidence  aliunde,  that  such  pro- 
ceedings had  occurred  anterior  to  the  sale 
for  taxes  as  were  reQuisite  in  order  to  confer 
on  the  sheriff  the  power  to  sell.  The  statu- 
tory enactments  in  this  state  regarding  sales 
of  lands  for  taxes  have  been  altered  from 
time  to  time,  and  it  does  not  appear  under 
what  statutory  authority  the  sale  in  the  pres- 
ent instance  occurred.  If,  under  the  statute 
enacted  in  1877,  no  form  of  deed  is  prescrib- 
ed. Rev.  St  1890,  g  0305.  But  in  the  ab- 
sence of  a  statutory  requirement  regarding 
recitals  in  a  tax  deed,  the  general  doctrine 
is  tbat  the  deed  must  contain  recitals  to  show 
the  sheriff  had  authority  to  sell.  Blacl^.  Tax 
Titles  (2d  Kd.)  g  306;  Einstein  v.  Gay,  45  Mo. 
«2;  State  v.  Mantz,  62  Mo.  2B8;  Guffy  v. 
O'Reilly.  88  Mo.  418,  67  Am.  Rep.  424.  It 
was  held  in  the  case  last  cited  that  a  deed 
made  pursuant  to  the  above  statute  must 
contain  substantially  the  recitals  which  the 
preceding  section  of  the  statutes  (0304)  re- 
quires in  the  Judgment  We  suppose,  too, 
recitals  of  the  issuance  of  an  execution  on 
the  Judgmoit  and  due  advertising  would  be 
proper,  and,  perhaps,  essential.  If  the  tax 
deed  under  which  plaintiff  derives  title  was 
in  existence  and  contained  none  of  the  re- 
citals essential  to  the  validity  of  the  sale,  it 
could  not  be  introduced  in  evidence,  at  least 
without  showing  by  other  records  that  pro- 
ceedings to  Justify  a  sale  of  the  land  for 


taxes  had  occurred.  Yankee  v.  Thompson, 
51  Mo.  234;  Gnffy  v.  O'Beilly,  supra.  But 
the  deed  is  destroyed,  and  as  to  whetbw  it 
originally  contained  the  essential  recitals 
there  is  no  proof;  nor  is  there  proof  allimde 
of  a  Judgment  given  against  Ford  for  taxes, 
based  on  proper  proceedings. 

PlaintitTs  counsel  invoke  in  aid  of  the  deed 
the  maxim  that  all  official  acts  are  presumed 
to  have  been  rightly  and  regularly  done. 
"Omnia  pnesumuntur  rite  et  solemnlter  esse 
acta."  Defendant's  counsel  insist  this  max- 
im has  no  application  to  tax  deeds  or  the 
sales  of  lands  for  taxes,  and  that  in  such 
instances  the  burden  is  on  the  party  asserting 
the  validity  of  the  tax  sale  to  show  all  the 
steps  necessary  to  a  good  and  valid  sale  were 
taken.  No  doubt  this  is  the  general  rule,  es- 
tablished by  an  uninterrupted  current  of  ad- 
judications. Morton  v.  Reeds,  6  Mo.  64; 
Yankee  v.  Thompson,  supra;  Hopkins  v. 
Scott  86  Mo.  144;  Sullivan  v.  DonneU,  90 
Mo.  278,  2  S.  W.  2U'<:  Gregg  v.  Jesbetg,  113 
Mo.  34,  20  S.  W.  652;  Atkinson  v.  Improve- 
ment Co.,  125  Mo.  565,  673,  28  S.  W.  861;  2 
Cooley,  Taxation  (Sd  Bd.)  p.  055.  We  do  not 
accept  as  a  sound  reason  for  not  adhering 
to  the  rule  in  the  present  case  the  proposition, 
advanced  by  counsel  for  plaintiff,  that  as 
sales  of  land  for  delinquent  taxes  occur  in 
tills  state,  under  its  present  laws,  only  after 
a  judgment  in  an  action  regularly  institated 
and  conducted  according  to  due  process  and 
regular  procedure,  the  validity  of  the  sale 
should  be  presumed,  and  the  burden  cast  on 
the  party  challenging  It  to  show  some  step 
essential  to  its  validity  was  omitted.  In  sup- 
port of  this  iwsition,  they  argue  that  the  rule 
throwing  the  onus  on  the  holder  of  the  tax 
title  to  show  it  Is  good  by  affirmative  proof 
was  eatablisbed  when  such  sales  were  sum- 
marily made,  Instead  of  after  proceedings 
in  due  course  of  law.  That  the  sales  they 
had  under  review  were  summary  and  ez 
parte  was  a  fact  often  commented  on  by 
Judges  In  declining  to  indulge  presumptions 
to  uphold  them.  Nevertheless  the  rule  against 
such  presumptions  rests  on  a  broader  founda- 
tion, namely,  the  principle  of  the  commcm 
law  which  requires  a  person,  who  obtains 
title  to  the  property  of  another  under  legal 
proceedings  which  undertook  to  take  the 
title  from  the  original  owner  because  of  his 
alleged  neglect  of  a  public  duty,  to  show  the 
conditions  existed  on  which  the  power  is  con- 
ferred by  law  to  take  the  property,  and  that 
in  fact  a  public  duty  had  been  neglected,  and 
the  attempted  transfer  of  title  by  judicial 
process  was  according  to  regular  procedure. 
2  Cooley,  Taxation  (3d  Ed.)  p.  016.  This  is 
because  of  the  graat  loss  often  oataUed  by 
such  forfeitures  of  property  rights.  We  quote 
from  Judge  Cooley's  work:  "At  the  common 
law  it  was  necessary  that  one  who  claimed  to 
have  obtained  title  to  property  of  another 
under  proceedings  based  upon  a  neglect  of 
public  duty  should  take  upon  himself  the 
burden  of  showing  that  the  duty  existed  and 
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had  not  been  performed,  and  that  In  the  con- 
sequent proceedings  the  law  bad  been  com- 
piled with  by  those  who  had  them  in  charge. 
E!i!>eclally  If  the  proceedings  would  operate 
with  severity,  and  be  In  their  effects  some- 
thing in  the  nature  of  a  forfeiture,  the  law 
was  strict  In  Its  requirement  that  his  evi- 
dence should  exhibit  the  proceedings  from 
step  to  step,  and  show  that  each  of  the  safe- 
guards with  which  the  statute  bad  surround- 
ed the  delinquent  for  bis  protection  In  this 
very  emergency  bad  been  duly  observed. 
And  this  tenderness  for  his  interests  appear- 
ed but  reasonable  Of  what  service  could  it 
be  that  safeguards  were  provided,  if  observ- 
ance was  not  essential — If  a  careless  or  In- 
competent officer  might  overlook  or  disregard 
them  with  impunity,  and  deal  with  the  prop- 
erty of  the  citizen  as  if  his  position  as  an 
officer  of  the  government  vested  him  with  a 
dispensing  authority  over  legislation,  and 
authorized  him  to  make,  In  his  discretion,  a 
law  for  the  case  as  he  proceeded.  This  rule 
of  the  common  law  has  not  been  modified  by 
decisions,  and  Is  still  recogrnlzed  and  enforced 
where  statutes  have  not  changed  It.  It  may 
consequently  be  said  to  be  the  general  rule 
that  the  party  claiming  lands  under  a  sale 
for  taxes  must  show  affirmatively  that  the 
law  under  which  the  sale  was  made  has  been 
substantially  complied  with,  not  only  in  the 
sale  itself,  but  in  all  the  anterior  proceed- 
ings." 

The  doctrine  thus  expressed  has  been  de- 
clared in  substance  by  the  Supreme  Court 
of  this  state  from  Its  earliest  decisions  in 
construing  every  enactment  which  has  been 
on  our  statute  books  regarding  tbe  sale  of 
land  for  taxes.  Morton  v.  Reeds,  6  Mo.  64; 
Reeds  V.  Morton,  9  Mo.  878;  Yankee  v.  Thomp- 
son, 51  Mo.  234.  But  the  reason  for  the  ac- 
ceptance of  the  doctrine  defines  its  limits. 
It  exists  for  the  protection  of  the  owners  of 
property  whose  Interests  are  sacrificed  by 
Judicial  sales  for  their  omissions  of  public 
duty.  It  is  for  them  tbe  law  requires  vari- 
ous acts  to  be  done  before  tbelr  property 
can  be  sold;  and  if  some  official  falls  to  per- 
form one  of  the  essential  acts,  the  legal 
rights  of  the  citizen  having  been  Ignored  to 
that  extent,  his  property  cannot  be  taken 
from  him.  Hence  we  think  the  rule  applies 
only  In  cases  where  the  contest  is  between 
tbe  purchaser  at  tbe  tax  sale,  or  some  one 
claiming  under  him,  and  the  original  owner 
or  person  claiming  under  the  latter,  or,  at 
most,  in  controversies  between  the  bolder 
of  the  tax  title  and  some  one  asserting  an- 
other title.  It  ought  not  to  be  applied  in  a 
case  between  the  owner  under  a  sale  for 
taxes  and  an  intruder  who  injuries  tbe  in- 
heritance without  any  claim  of  title  or  pre- 
tense of  right  to  enter  on  tbe  premises.  In 
such  an  instance  the  reason  fails  for  making 
the  proceedings  leading  to  the  tax  sale  an 
exception  to  the  general  maxim  that  official 
acts  are  presumed  to  have  been  properly 
done^  and,  therefore,  tbe  maxim  ought  to 
9S  S.W.— 68 


prevail.  On  searching  the  books  we  have 
found  decisions  and  statements  by  commen- 
tators that  it  does  prevail.  The  qualifica- 
tions of  tbe  rule  that  no  presumption  is  In- 
dulged in  favor  of  the  validity  of  a  tax 
title,  but  that  all  the  essentials  of  a  valid 
sale  must  be  affirmatively  proved,  is  defined. 
In  a  standard  treatise,  in  language  which 
shows  presumptions  are  indulged  In  favor  of 
the  validity  of  a  sale  as  against  a  trespasser, 
or  a  stranger  to  the  title.  "The  rule  that 
tbe  onus  is  upon  those  who  claim  under  a 
tax  sale  is  confined  to  controversies  betn-een 
tbe  owner  of  tbe  tax  title  and  the  original 
owner  of  the  land,  or  those  who  claim  under 
bim,  and  Is  never  applied  in  favor  of  an  in- 
truder upon  tbe  land,  a  mere  trespasser  who 
cuts  timber  or  does  other  Injury  to  the  in- 
heritance, or  a  mere  stranger  showing  no 
title  or  interest  in  the  premises  sold  for 
taxes."  2  Blackwell,  Tax  Titles  (5th  Bd.) 
f  1133. 

The  leading  authority  in  regard  to  pre- 
suming in  favor  of  a  tax  title  against  a 
mere  Intruder  who  enters  without  any  pre- 
tense of  right  Is  Foster  v,  McDlvlt,  9  Watts 
(Pa.)  841.  Until  the  year  1815  tbe  law  in 
Pennsylvania  in  regard  to  tax  sales  so 
rigorously  exacted  of  the  ptu-chaser  of  a  tax 
title  positive  proof  of  the  taking  of  every 
antecedent  step  essential  to  a  valid  sale 
that  it  was  considered  impossible  to  sus- 
tain such  a  title  in  a  contest  with  the 
original  owner  or  any  person  claiming  under 
blnx  This  infirmity  in  the  law  was  remedied 
by  legislation;  but  prior  thereto  a  series  of 
decisions,  of  which  the  one  cited  was  the 
pioneer,  had  established  tbe  rule  that.  In  a 
controversy  between  the  holder  of  a  tax  deed 
and  a  naked  trespasser,  tbe  validity  of  tbe 
tax  title  would  be  presumed.  In  Foster  v. 
McDlvlt  some  question  was  made  about  tbe 
tax  claimant  having  been  in  actual  posses- 
sion; but  the  opinion  dealt  with  the  case, 
too,  on  the  supposition  that  the  defendant 
was  an  Intruder  and  the  plaintiff  out  of 
possession.  The  trial  court  had  instructed. 
In  effect,  that,  unless  the  plaintiff  and  those 
under  whom  he  claimed  had  such  possession 
as  fvould  give  title  by  limitation,  the  action 
must  fail,  without  regard  to  whether  the 
defendant's  entry  on  the  land  was  right  or 
wrong  or  whether  he  had  title  to  tbe  land. 
In  commenting  on  this  Instruction  the  Su- 
preme Court  of  Pennsylvania  said:  "Pre- 
vious to  the  act  of  1815,  as  has  been  correct- 
ly said,  It  was  repeatedly  held  that,  to  rest 
n  title  In  tbe  purchaser  of  lands  sold  for  tax- 
es, an  exact  and  minute  adherence  to  tht> 
directions  of  the  laws  is  necessary.  It  must 
appear  that  every  direction  and  requisite  of 
the  acts  has  been  judicially  complied  with. 
2  Yeates,  101,  812;  3  Yeates,  284.  But  this 
rigid  principle  is  only  true  as  between  tbe 
purchaser  at  the  tax  sale  and  the  person 
who  Is  tbe  owner  of  the  land  and  those  claim- 
ing under  him.  It  cannot  be  intended  to 
protect   an   intruder   or    treapnsser,   for,   as 
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against  a  person  who  enters  without  right, 
an  actual  possession,  or  such  a  coitstructlve 
possession  as  a  purchaser  at  a  tax  sale  ob- 
tains, is  all  that  the  law  requires."  Foster 
y.  McDivlt,  9  Watts,  344.  In  Dikeman  ▼. 
Parrisb,  6  Pa.  210,  47  Am.  Dec.  455,  the  same 
question  arose;  It  being  contended  the  plain- 
tiff's action  must  fall  because  he  had  not 
proved  strict  compliance  with  the  law  In 
support  of  his  tax  deed.  The  court  remarked 
that,  after  showing  the  commonwealth  bad 
parted  with  the  land  and  It  had  been  as- 
sessed for  taxes  In  the  name  of  the  war- 
rantee, the  plalntlfT  gave  In  evidence  a  deed 
of  the  sberifC,  which  was  potent  enough  to 
put  a  stranger  to  the  title  on  his  defense. 
In  Foust  V.  Ross,  1  Watts  &  S.  (Pa.)  501, 
an  ejectment  case,  one  link  in  the  plalntitTs 
chain  of  title  was  a  tax  deed,  but  no  posses- 
sion had  been  taken  thereunder.  The  court 
said:  "An  actual  possession,  or  such  con- 
structive possession  as  a  purchaser  at  a  tax 
sale  has,  ia  all  ttiat  is  required  against  one 
who  enters  without  right  All  that  is  re- 
quired of  a  plaintiff  in  ejectment.  In  the 
first  instance,  after  showing  such  title  as  he 
purchased  to  have  been  granted  by  the  com- 
monwealth. Is  to  prove  the  land  was  sold 
for  taxes  assessed  and  exhibit  bis  deed  as 
against  an  Intruder.  This  is  such  a  prima 
facie  title  as  to  put  the  defendant  to  the 
necessity  of  showing  a  better  right.  A  treas- 
urer's deed  and  subsequent  payment  of  tax- 
es is  sufficient  to  recover  against  one  who 
enters  without  title.  If  this  case  [1.  e.,  Fos- 
ter T.  McDlvlt],  which  had  but  lately  been 
published,  had  been  seen  at  the  trial  below, 
we  may  suppose  this  cause  would  not  have 
been  brought  to  this  court"  The  same  doc- 
trine is  declared  in  Sherer  v.  Woodman,  10 
Pa.  611,  Crumb  V.  Burke,  25  Pa.  377  and 
Trontman  v.  May,  88  Pa.  455.  In  comment- 
ing on  the  foregoing  Pennsylvania  cases,  a 
text-writer  says  their  doctrine  is  probably 
sound.    Black,  Tax  Titles  (2d  Ed.)  g  456. 

Nor  is  the  rule  confined  to  a  single  juris- 
diction. In  Smith  V.  Bodflsh,  27  Me.  289, 
293,  which  was  an  action  for  cutting  and 
removing  timber  from  the  plaintiffs'  land, 
the  only  evidence  of  possession  offered  by 
the  plaintiffs  was  certain  tax  deeds;  and  it 
was  hfeld '  these  would  have  been  sufficient 
to  enable  plaintiffs  to  maintain  trespass,  if 
the  defendant  had  shown  no  semblance  of 
ownership  and  stood  In  the  light  of  a  mere 
trespasser.  In  that  event  the  court  said 
It  would  not  be  permissible  for  him.  under 
the  general  issue,  to  object  that  the  treasurer 
of  the  county,  who  sold  the  land  for  taxes, 
had  not  observed  the  rules  of  law  In  making 
the  sale.  In  Bellows  v.  Elliott,  12  Vt  569, 
575,  an  action  of  trespass,  the  court  said,  re- 
garding the  rule  requiring  a  purchaser  at 
a  tax  sale  to  prove  all  legal  requirements  had 
been  compiled  with,  that  there  ought  to  be  a 
difference  In  the  rules  applied  when  the  pre- 
vious owner  contested  such  proceedings,  and 
when  they  were  objected  to  by  a  mere  stran- 


ger or  trespasser;  but  it  was  found  unneces- 
sary to  pass  on  the  question.  In  Treat  r. 
Orono,  26  Me.  217,  the  plaintiff  claimed  to  re- 
cover the  amount  of  a  promissory  note  made 
to  the  treasurer  of  the  town  in  payment  of 
land  conveyed  to  the  plaintiff  by  the 
county  treasurer  pursuant  to  a  tax  sale.  The 
ground  on  which  reimbursement  was  claimed 
was  that  no  title  had  passed  by  the  tax 
sale,  and  hence  there  was  no  consideration 
for  the  note.  It  was  held  the  law  presumed 
officials  performed  their  duties  legally,  and 
the  burden  was  on  the  plaintiff  to  show  a 
failure  of  the  consideration  by  proving  every 
fact  necessary  to  make  good  bis  contention 
that  the  sale  was  void.  This  decision  shows 
the  doctrine  against  indulging  presumptions 
in  favor  of  the  validity  of  tax  sales  is  not 
of  universal  scope,  but  has  limitations  which 
prevent  Its  extension  to  cases  in  which  facts 
afford  no  reason  for  its  application.  In  De- 
jamet  v.  Haynes,  23  Miss.  600,  a  person 
having  no  interest  In  the  land  in  dispute 
was  not  allowed  to  question  the  constitution- 
ality  of  an  act  under  which  the  land  had 
been  sold  for  taxes  and  hig  adversary  had 
acquired  title.  In  Wells  v.  Iron  Co.,  48  N. 
H.  491,  583,  the  Supreme  Court  of  New 
Hampshire  said,  in  commenting  on  objections 
raised  to  a  tax  deed  in  defendant's  chain  of 
title:  "We  have  not  given  much  attention 
to  those  eight  objections  to  this  deed,  or  to 
any  of  them  but  the  seventh.  It  may  be 
proper  to  remark  in  relation  to  all  of  them 
that  they  are  not  made  by  any  party  who 
appears  to  bave  any  Interest  In  the  land 
described  In  the  deed  or  in  the  sale  of  the 
same  for  taxes,  and  that  so  long  as  the  plain- 
tiff shows  no  title  to  the  premises  in  qaestioo, 
he  is  in  no  position  to  raise  any  objections  to 
the  defendant's  title.  No  parties  interested 
as  owners  of  the  land  sold  for  taxes  have  ob- 
jected or  do  object  that  the  sale  was  not  leg- 
al and  proper;  and,  so  long  as  that  is  so,  it 
does  not  lie  in  the  mouth  of  third  persons 
who  show  no  title  or  interest  whatever  in  the 
premises  sold,  or  in  the  land  here  in  dispute, 
to  object  to  the  sale,  or  the  form  of  the  deed, 
or  to  any  proceedings  connected  with  such 
sale." 

In  view  of  the  foregoing  authorities  and 
the  principles  they  announce,  we  feel  justified 
In  holding  in  the  present  contest  between 
the  plaintiff  and  the  defendant  company, 
which  has  been  shown  to  have  had  no  color  of 
title  to  the  timber  In  controversy  or  any  sort 
of  right  to  enter  on  the  land  where  it  grew, 
that  the  proceedings  leading  up  to  the  tax 
deed  in  plaintiflTs  chain  of  title  should  be 
presumed  to  have  been  regular,  and,  there- 
fore, that  she  had  the  legal  title  and  con- 
structive possession  at  the  time  of  the  tres- 
pass by  defendant 

The  destruction  of  the  tax  deed  by  fire 
having  l>een  proved,  secondary  evidence  of 
its  contents  was  admissible.  2  Wigmore, 
Evidence,  S  1267;  Perkins  v.  Fielding.  119 
Mo.  149,  24  S.  W.  444,  27  S.  W.  1100;  Hail 
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T.  Gallemore,  138  Mo.  638,  642,  40  S.  W.  891 ; 
Stepban  t.  Metzger,  05  Mo.  App.  609,  69  S. 
W.  626. 

A  point  to  which  we  have  given  aerlcaa 
attention  la  whether  or  not  the  proof  of  the 
contents  of  the  lost  deed  was  sufficiently  full 
to  justify  the  admission  of  secondary  evi- 
dence; that  is  to  say,  whether  the  essential 
parts  of  the  deed  were  substantially  estab- 
lished. It  is  apparent  that  it  would  be  very 
Impolitic  and  dangerous  to  admit  secondary 
evidence  of  a  lost  instrument,  when  the 
evidence  did  not  disclose  some  of  its  ma- 
terial parts,  because  thereby  a  wholly  er- 
roneous conception  of  the  legal  effect  of  the 
document  might  be  imparted.  The  rule  is 
that  the  material  parts  of  the  contents  must 
be  proved  in  substance.  3  Wigmore,  Evi- 
dence, i  2105;  Koe  v.  Irwin,  32  Ga.  39,  50; 
Perry  v.  Burton,  111  111.  138.  In  the  present 
case  McGhee's  testimony  shows  the  tax 
deed  was  executed  by  the  sheriff  of  the 
county.  The  abstract  of  the  deed  contained 
in  the  memorandum  shows  it  was  a  tax 
deed,  and  the  dates  of  its  execution,  ac- 
knowledgment, filing,  and  recording,  the 
book  and  page  where  It  was  recorded,  the 
consideration  paid,  and  the  description  of 
the  land.  Its  delivery  to  the  grantee  is  not 
shown,  but  may  t>e  presumed  from  the  record- 
ing, as  was  decided  regarding  a  sheriff's  deed 
in  Kane  t.  McCown,  65  Mo.  181.  Those 
constituents  unquestionably  would  be  suffi- 
cient proof  of  the  material  parts  of  an  or- 
dinary deed  between  parties.  This  has  been 
adjudged.  In  Perry  v.  Burton,  111  111.  138, 
it  was  said  a  witness  can  be  expected  to 
remember  no  more  of  the  contents  of  a  lost 
deed  than  the  names  of  the  grantor  and 
grantee,  about  what  time  it  was  made,  for 
what  consideration,  and  whether  It  was  a 
warranty  or  a  quitclaim ;  that  to  require 
more  would  amount  in  most  instances  to  the 
practical  exclusion  of  oral  evidence  to  show 
the  contents  of  lost  instruments.  A  care- 
ful opinion  is  found  in  Bennett  v.  Waller,  23 
III.  97.  In  that  case  the  title  to  great  prop- 
erty rights  turned  on  the  proof  of  the  con- 
tents of  a  lost  instrument,  and  it  was  strenu- 
ously insisted  the  testimony  adduced  did  not 
prove  its  contents  with  sufficient  fullness  to 
be  admissible.  On  this  point  the  court  said 
the  witness  gave  the  proximate  date  of  the 
deed,  swore  the  consideration  was  not  large, 
described  the  land  satisfactorily,  stated  who 
the  grantors  and  grantees  were,  and  that  the 
deed  was  a  quitclaim.  This  was  held  proof 
oiongh;  the  court  saying  that  parol  proof 
of  the  contents  of  lost  instruments  must  leave 
no  reasonable  doubt  of  the  substance  of  their 
material  parts.  The  court  drew  a  sound 
distinction,  too,  in  declaring  that  what  would 
be  vital  in  one  paper,  or  under  certain  cir- 
cnmstances,  might  be  quite  immaterial  in 
another  paper,  or  under  other  circumstances ; 
that  in  an  action  brought  on  a  lost  note  tlie 
precise  sum   mentioned  In  It  would  be  ma- 


terial, while  the  precise  consideration  re- 
cited in  a  deed  would  be  of  secondary  im- 
portance. Further,  that  under  some  cir- 
cumstances it  would  be  of  the  greatest  im- 
portance to  know  whether  the  deed  con- 
tained covenants  and  warranties  of  a  certain 
character;  for  instance,  In  an  action  on  an 
alleged  covenant.  Now,  In  the  present  case, 
the  sole  question  regarding  the  tax  deed  was 
whether  or  not  It  contained  enough  to  pass 
Ford's  title  to  Rousin,  the  purchaser  at  the 
tax  sale.  We  have  all  the  essential  elements 
of  a  conveyance  of  that  kind,  except  recitals 
to  show  prima  facie  the  official  acts  requi- 
site to  a  sale  of  land  for  taxes  were  legally 
performed;  and  these,  we  have  held,  should 
be  presumed  In  a  controversy  Jike  this  one. 
Our  opinion  is  that  the  parts  of  the  deed  shown 
in  the  abstract,  taken  In  connection  with  the 
testimony  of  McOhee,  sufficiently  revealed  its 
contents  to  make  the  evidence  admissible. 
On  the  general  question  of  how  much  of  a  lost 
document  must  lie  shown  in  order  that 
secondary  evidence  may  be  considered,  we 
refer  to  Perkins  v.  Fielding,  Hall  t.  Qalle- 
more,  and  Doe  v.  Irwin,  supra;  Wilkerson  v. 
Allen,  67  Mo.  503;  Thompson  v.  Thompson, 
9  Ind.  323,  68  Am.  Dec.  638 ;  Collier  v.  Oor- 
bett,  15  Cal.  183;  Kenniff  v.  Caulfleld,  140 
Cal.  34,  44,  73  Pac.  803 ;  Holmes  v.  Deppert, 
122  Mich.  276,  280,  80  N.  W.  1094. 
The  Judgment  is  affirmed.    AH  concur. 


DROQMUND  v.  MBTROPOMTAN  ST. 
RY.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Nov. 
5,  1906.    On  Rehearing,  Jan.  14,  1907.) 

1.  Cabbibbs— Passknoebs— Tbespassebs. 

A  l>oy  boarding  a  street  car  with  the  consent 
of  the  gripman  In  charge  thereof,  who  had  no 
authori^  to  grant  the  boy  permission  to  ride 
on  the  car,  is  a  trespasser,  and  not  a  pai^senger. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {{  1115,  1116.] 

2.  Same— Dott  Towabd  Tbbspassebs. 

A  street  railway  company  owes  to  a  tres- 
passer on  a  car  the  duty  of  exercising  ordinary 
care  to  prevent  injury  to  him  while  removing 
him  from  the  car. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers.  H  1447-1454;  vol.  44,  Street 
Railroads,  §  179;  vol.  41,  Railroads,  J  887.] 

3.  Same— Neguoence. 

A  boy  12  years  old  recklessly  boarded  a 
street  car,  while  in  motion,  with  the  permission 
of  tlie  gripman.  The  conductor,  while  the  car 
was  in  motion,  ordered  the  boy  to  leave  the  car, 
and  seized  a  broom  and  advanced  toward  him  in 
a  threatening  manner,  repeating  the  order  to 
leave.  The  boy  dodged,  lost  his  equilibrium, 
and  fell  from  the  car.  Held,  that  the  company 
was  liable  for  the  injuries  received ;  the  act  of 
the  conductor  being  in  disregard  of  the  rule  re- 
quiring him  to  exercise  ordinorj-  care  to  prevent 
injury  to  the  boy. 

[Ed.  Note. — For  caseis  in  point,  see  Cent.  Dig. 
vol.  9,  Carrieri-,  IS   1447-14.">4.] 

4.  Damages- Loss  or  Sebvices— Injubies  to 
MiNOB  Child. 

Where,  in  an  action  by  a  parent  for  injnnVs 
to  a  minor  child,  the  evidence  showed  the  bo.v's 
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aee,  that  he  lived  at  home,  and  the  extent  of 
his  injuries,  an  instruction  authorizing  a  finding 
for  the  value  of  the  loss  of  the  child's  services 
was  not  erroneous. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  §S  228,  240,  553.] 

5.  GABRIEBS— PaSSBNOEBS— TBSSPASeEBS— Neo- 
LIOENCE— INSTBUCTIONS. 

A  boy  12  years  old  boarded  a  street  car 
with  the  permission  of  the  gripman,  who  had  no 
authority  to  iiermit  him  to  do  so.  The  con- 
ductor, while  the  car  was  in  motion,  ordered 
the  boy  to  leave,  and  seized  a  broom  and  ad- 
vanced toward  him  In  a  threatening  manner,  re- 
fteating  the  order.  The  boy  dodged,  lost  his  equi- 
librium, fell  from  the  car,  and  was  injured. 
Held,  that  the  court  properly  refused  to  charge 
that,  as  the  boy  was  not  a  pasEenger,  it  was 
the  duty  of  the  conductor  to  prohibit  him  from 
riding,  and,  if  the  boy  stepped  from  the  car  at 
the  command  of  the  conductor,  there  could  be 
DO  recovery,  for  the  act  of  the  conductor  was 
in  violation  of  the  rule  requiring  him  to  exer- 
cise ordinary  care  to  prevent  injury  to  the  boy, 
tliougb  he  was  a  trespasser. 

6.  Tbial— IH8TBU0TI0N8  —  Applicability   to 
Evidence. 

The  instruction  was  properly  refused,  be- 
cause of  want  of  evidence  to  support  it, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  gS  506-601.] 

On  Rehearing. 

7.  DAVAOES— IKJUBIES  TO  CHILD  —  E2XPENSES 

FOB  Nubbins. 

A  parent,  suing  for  injuries  to  a  minor 
child,  is  entitled  to  recover  for  the  services  of 
himself  and  family  in  nursing  the  child,  though 
there  is  no  evidence  of  the  value  of  such  serv- 
ices; the  presumption  being  that  the  jury  are 
reasonably  familiar  with  the  value  thereof. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Damages,  §§  228,  490,  509,  510.] 

Appeal  from  Circuit  Court,  Jac&aon  Cotm- 
ty;  James  H.  Slover,  Judge. 

Action  by  F.  M.  Drogmund  against  the 
Metropolitan  Street  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

John  H.  Lucas,  for  appellant  McCluer  & 
BowllOK,  for  respondent 

BROADDUS,  P.  J.  This  is  a  suit  by  the 
father  for  damages  for  loss  of  services  of  his 
minor  son,  alleged  to  have  been  the  result  of 
the  wrongful  act  of  the  defendant,  whereby 
said  son  was  severely  and  permanently  In- 
jured. Owing  to  certain  questions  raised  by 
counsel,  it  is  necessary  that  a  full  statement 
of  the  substance  of  the  cause  of  action  should 
be  set  forth  in  this  opinion.  The  plaintiff  is 
the  father  of  Otto  L.  Drogmund,  a  minor  12 
years  of  age  at  the  time  of  the  alleged  injury, 
"The  defendant  was  operating  at  the  time 
by  means  of  a  cable  «  street  railway  on 
Twelfth  street  in  Kansas  City,  Mo.,  that  its 
trains  consisted  of  two  cars,  known  respec- 
tively as  a  'grip  car'  and  a  'trailer.'  That 
prior  to  the  30th  day  of  January,  1900,  the 
defendant's  servants,  in  charge  of  and  oper- 
ating its  cars  on  said  street  Invited  and  per- 
mitted boys  to  ride  on  its  train  at  a  certain 
point  on  its  railroad  near  the  east  end  of  its 
line,  where  it  made  a  loop  for  its  cars  to  re- 
turn  west   That   plaintiff's   said   son   was 


among  the  number  of  boys  that  defendant's 
servants  permitted  and   invited  to  ride  on 
its  trains  while  its  cars  were  traversing  said 
loop.    That  on  the  said  30tb  day  of  January, 
1900,  his  said  son.  Otto  L.  Drogmund,  board- 
ed at  Twelfth  and  Olive  streets  one  of  said 
trains  going  eastward  to  ride  around  said 
loop.    That,  when  he  was  so  riding,  he  stood 
upon  the  grip  car,  and  rang  the  bell  for  the 
gripman,   at   the   gripman's   request   at  the 
cross  streets,  and  when  it  started  westward. 
That,  after  It  started  westward,  and  after 
the  cars  had  gone  about  the  distance  of  two 
blocks,  one  Thomas  Scanlon,  defendant's  con- 
ductor in  charge  told  said  Otto  L.  Drogmund 
to  get  off  the  car,  and  then  stooped  down  as 
if  he  was  picking  up  something,   and  then 
made  a  motion  as  If  he  was  going  to  throw 
something  at  the  boy,  at  the  same  time  tell- 
ing him  to  get  off,   and  then  picked  up  a 
broom  and  raised  it  as  if  to  throw  it  at  or 
hit,  said  boy,  at  the  same  time  approaching 
nearer  to  the  boy,  repeating  his  orders  in  a 
loud  and  peremptory  tone  to  get  off;  and  said 
boy,-  believing  that  said  conductor  was  going 
to  hit  him  with  said  broom,  stooped  down  at 
the  end  of  the  seat  to  avoid  being  hit  and 
lost  his  hold,  and  fell  off  said  train  with 
great  force  and  violence  upon  the  pavanent 
bruising,  wounding,  and  maiming  his  head, 
causing  a  fracture  of  his  skull,  etc.    That 
said  boy  received  «ald  Injury  by  reason  of 
the  carelessness  and  negligence  of  said  de- 
fendant, its  officers,  agents,  and  servants.  In 
the  following  particulars :     By  reason  of  the 
carelessness    and   negligence    of    permitting 
boys  of  tender  years  to  ride  upon  its  cars  at 
the  eastern  end  of  said  street  railway,  as 
aforesaid,  and  by  reason  of  the  carelessness, 
negligence,  and  wantonness  of  said  Scanlon, 
In  so  frightening  said  boy  on  the  train  as 
aforesaid." 

The  evidence  of  the  boy.  Otto,  was  that 
he  was  permitted  to  ride  on  the  defendant's 
cars  as  stated  in  the  petition;  that  the  grip- 
man  of  the  car  permitted  him  to  so  ride,  di- 
recting and  permitting  him  to  ring  the  bell 
at  suitable  times  and  places;  that,  at  the 
time  In  question,  he  was  riding  on  the  car 
and  ringing  the  bell,  with  the  permission  of 
the  gripman,  when  the  conductor  told  him 
to  quit  ringing  the  bell,  but  that  he  did  not 
quit  when  so  told,  whereupon  the  conductor, 
Scanlon,  seized  a  broom,  and  advanced  to- 
ward him;  that  he  and  Scanlon  were  good 
friends,  and,  at  the  first  he  thought  the  con- 
ductor was  not  in  earnest  but  he  finally  con- 
cluded that  he  was,  and,  as  he  had  the  broom 
In  a  threatening  attitude,  he  dodged,  lost  his 
equilibrium,  and  fell  from  the  car  to  the 
street  pavement  The  defendant's  gripman 
and  conductor  deny  that  they  permitted  the 
plaintiff's  son  and  other  boys  to  ride  on  the 
car,  but  that  they  would,  while  the  cars  were 
making  the  loop,  jump  on  and  off;  that,  at 
the  time  the  boy  was  Injured,  he  got  onto  the 
grip  car  with  other  boys,  while  he  was  on 
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the  trailer ;  that,  as  he  went  forward,  he  took 
a  broom  In  his  hand,  whereupon  the  other 
boys  Jumped  from  the  car,  but  the  plalntllTs 
son  remained,  when  he  raised  the  broom^  not 
with  the  intention  of  hitting,  as  he  was  not 
in  striking  distance,  but  to  scare  him  off; 
that  the  boy  jumped  off,  and  the  cars  pro- 
ceeded on  their  way;  and  that  he  did  not 
know  at  that  time  that  he  was  Injured.  The 
defendant  Interposed  a  demurrer  to  plain- 
tiff's evidence,  which  was  overruled.  The 
finding  and  Judgment  were  for  the  plaintiff, 
from  which  defendant  appealed. 

The  contention  of  defendant  is  that  the 
facts  In  evldenra  show  that  the  boy  was  a 
trespasser,  and  not  a  passenger,  and,  as  the 
act  of  the  conductor  was  not  wanton,  the 
demurrer  should  have  been  sustained.  In 
Bvds.  T.  People's  Street  Railway,  108  Ho.  179, 
18  S.  W.  1090,  It  was  held,  where  a  small 
boy  became  a  free  passenger  on  defendant's 
street  cars  by  consent  of  the  driver  In  charge, 
that  defendant  became  bound  to  exercise  to- 
ward him  the  same  care  as  toward  other  pas- 
sengers. In  Sherman  v.  Hannibal  &  St.  Jo- 
seph Ry.  Co.,  72  Mo.  62,  37  Am.  Rep.  423,  It 
was  held  that  "a  person  riding  on  a  freight 
train  on  which  passengers  are  allowed  to  be 
carried  is  to  be  regarded  as  a  passenger,  al- 
though he  may  have  boarded  the  train  with- 
out the  permission  of  the  conductor  and  paid 
no  fare.  If  the  conductor,  after  becoming 
aware  of  bis  presence,  permits  him  to  re- 
main." In  Mnehlhausen  v.  Railroad  Co.,  81 
Mo.  332,  2  S.  W.  815,  the  case  was  the  same 
on  principle.  But,  In  the  more  recent  case 
of  Raming  v.  Metropolitan  St.  Ry.  Co.,  157 
Mo.  477,  57  S.  W.  26S,  It  was  held  that  "a 
newsboy  who  Jumps  on  a  street  car  without 
signaling  It  to  stop,  for  the  purpose  of  selling 
papers  and  Jumping  off  again,  is  not  a  pas- 
senger, so  as  to  charge  the  company  with 
special  care  to  avoid  Injuring,  him,  though 
he  intended  to  pay  fare  If  the  conductor  ask- 
ed him;  it  appearing  that  the  conductor  did 
not  see  him,  and  that  the  gripman,  who  bad 
no  authority  to  grant  or  refuse  him  permis- 
sion to  ride,  tried  to  eject  him."  In  the  pri- 
or cases  cited,  the  persons  were  permitted 
to  ride  on  the  cars  by  those  In  charge  with- 
out paying  fare,  which  the  court  held  made 
them  passengers;  but  in  the  case  at  bar,  un- 
der the  ruling  In  the  latter  case,  the  gripman 
had  no  authority  to  grant  plaintiff  permission 
to  ride  on  the  car  In  question.  He  was  not, 
therefore,  a  passoiger,  and  such  Is  the  ruling. 
Padgltt  T.  Moll  and  Citizens'  Railway  Com- 
pany, 159  Mo.  143.  60  S.  W.  121,  52  U  R. 
A.  854,  81  Am.  St.  Rep.  347.  The  court  com- 
mitted an  error  In  Instructing  the  Jury  thati 
under  the  facts,  they  might  find  that  the 
plalntifTs  son  was  a  passenger. 

Notwithstanding  the  boy  was  not  a  pas- 
senger, but  a  trespasser,  the  defendant  was 
not  under  obligations  to  exercise  for  his  safe- 
ty the  highest  degree  of  care  due  a  passen- 
ger, but  It  was  under  obligation  to  exercise 
ordinary  care.    Padgltt  v.  Moll  and  Citizens' 


Ry.  Co.,  supra.  Or,  as  expressed  In  Farber 
v.  Mo.  Pac  Ry.  Co.,  116  Mo.  81,  22  S.  W.  631, 
20  L.  R.  A.  350:  "The  only  duty  the  company 
owes  a  trespasser,  stealing  a  ride  on  the 
train,  is  not  to  willfully  or  recklessly  Injure 
him  after  discovering  him  on  the  train."  "A 
servant  of  a  railroad  company.  In  the  per- 
formance of  hie  duty  in  removing  a  trespass- 
ing boy  from  the  company's  train,  Is  bound 
to  exercise  ordinary  care."  Brill  v.  Eddy, 
115  Mo.  596,  22  S.  W.  488.  The  law  thus 
seems  to  be  well  settled.  This  brings  \m 
to  the  insistence  of  the  defendant  that,  as 
the  boy  was  not  a  passenger,  the  company 
was  only  bound  to  use  ordinary  care  in  re- 
moving him  from  the  car,  and  it  would  not 
be  liable,  unless  the  act  of  Its  conductor  in 
80  doing  was  characterized  by  willfulness  or 
wantonness,  of  which  there  Is  no  evidence. 
The  defendant's  statement  of  the  law,  as 
we  have  seen.  Is  clearly  right;  but  In  theory 
it  Is  In  error  In  its  contention  that  the  act 
of  the  conductor  In  putting  the  boy  off  the 
car  while  It  was  going  at  full  speed  was 
neither  willful,  wanton,  nor  reckless.  And 
the  Judge  who  tried  the  case  seemed  to  have 
been  of  a  similar  opinion,  and  so  Instructed 
the  Jury.  Defendant's  theory  seems  to  be 
that,  in  order  to  constitute  wantonness,  the 
act  must  contain  the  element  of  malice,  or 
the  Intehtlon  to  do  a  wrongful  act,  regardless 
of  the  consequences  which  may  follow.  This 
theory  of  defendant's  counsel,  under  a  re- 
cent decision  of  the  Supreme  Court,  Is  not 
now.  If  it  ever  was,  the  law.  While  the  In- 
tentional doing  of  a  wrongful  act— that  Is, 
willfully — may  be  Included  In  the  definition  of 
the  humane  doctrine,  it  does  not  include  the 
whole  of  said  doctrine.  A  reckless  or  wanton 
disregard  of  all  the  rules  of  prudence  or 
humanity  by  one  person,  resulting  in  the 
Injury  of  another,  authorized  the  applica- 
tion of  the  doctrine;  that  Is,  a  failure  to  act 
so  as  to  prevent  Injury  to  another,  by  a  per- 
son who  owes  to  the  other  the  duty  of  or- 
dinary care,  brings  the  case  within  the  ap- 
plication of  the  doctrine.  Moore  v.  St  Louis 
Transit  Co.  (Mo.  Sup.)  92  a  W.  390.  Before 
the  decision  there  was  much  controversy  and 
doubt  in  the  minds  of  the  judges  and  law- 
yers of  the  state  as  to  what  was  understood 
as  the  humanitarian  doctrine  In  Missouri. 

The  petition  alleges  that  the  boy  fell  from 
the  car  while  It  was  In  motion,  in  his  effort 
to  dodge  a  stroke  from  the  broom  in  the  hand 
of  the  conductor  In  his  attempt  to  force 
him  from  the  car.  The  plaintiff's  evidence 
tends  to  support  the  allegation.  The  conduc- 
tor himself  stated  that  his  object  In  making 
the  demonstration  with  the  broom  was  to 
force  the  boy  off  the  car.  Notwithstanding 
the  court  adopted  defendant's  theory  of  the 
humane  doctrine,  It  gave  an  lnstructl(H>  based 
upon  the  facts.  It  reads:  "The  jury  are  in- 
structed that  the  defendant  had  no  right  to 
put  plaintiffs  son  off  the  train  when  the 
same  was  In  motion,  and  that  If  you  shall 
find  from  the  evidence  that  plaintiff's  minor 
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sou  fell  from  defendant's  car  by  reason  of 
the  condnctor  attempting  to  put  Mm  ofF 
tbe  car,  or  cause  him  to  leave  the  car  while 
the  car  was  in  motion,  your  verdict  must 
be  for  the  plaintiff."  The  Instruction  is 
predicated  upon  the  facts,  and  Is  as  clear  an 
expression  of  the  humanitarian  doctrine  as 
could  be  desired.  Notwithstanding  tbe  boy 
reclElessly  boarded  the  car  while  It  was  In 
motion,  ordinary  care  and  prudence  required 
that  defendant's  agents  should  put  him  off  at 
the  next  crossing  or  stopping  place;  but  to 
force  him  to  leave  the  car  while  it  was  go- 
ing at  full  speed,  as  all  agree  that  It  was, 
was  a  wanton  and  reckless  act  upon  the  part 
of  the  conductor.  This  case  is  not  like  the 
case  of  Ramlng  v.  Met.  St  By.  Co.,  supra,  In 
some  respects.  In  that  case  the  petition  al- 
leged tbat  the  boy  was  a  passenger,  which 
was  not  proved,  and  therefore  he  was  not 
allowed  to  recover.  And  It  was  there  shown 
that  be  was  forced  from  the  car  by  the  grip- 
man;  the  court  holding  that  the  company 
was  not  liable,  as  the  gripman  had  no  au- 
thority to  eject  passengers  from  the  defend- 
ant'! cars.  This  action  is  not  founded  upon 
the  boy's  rights  as  a  passenger,  and  tbe  acts 
complained  of  were  those  of  the  conductor 
who  was  in  charge  and  who  had  authority  to 
eject  trespassers.  The  act  of  the  conductor 
was  the  act  of  the  company. 

Instruction  numbered  S  is  objected  to,  be- 
cause it  authorized  a  finding  for  the  value 
of  the  loss  of  tbe  boy's  services,  and  tbe 
value  of  the  services  of  plaintiff  and  family 
while  nursing  him;  the  contention  being  that 
there  was  no  evidence  before  the  Jury  as  to 
the  value  of  such  services.  The  rule  of  such 
cases  is  stated  In  Duke  v.  Railroad,  99  Mo. 
347,  12  8.  W.  636,  that,  where  compensatory 
damages  only  are  given,  the  recovery  must 
be  confined  to  the  actual  damages  sustained. 
"And  where  such  damages  are  susceptible 
of  proof  with  approximate  accuracy,  and  may 
be  measured  with  some  degree  of  certainty, 
the^  should  not  be  left  to  the  guess  of  the 
Jury,  even  In  actions  ex  delicto.  It  was, 
therefore,  error  to  Instruct  the  Jury  tbat 
plaintiff  was  entitled  to  compensation  for 
services  of  himself  and  family  in  nursing  his 
minor  son,  as  there  was  no  evidence  of  the 
value  of  such  services.  Their  value  was  sus- 
ceptible of  proof.  In  a  recent  decision  this 
court  had  xmder  consideration  the  question 
as  to  invof  of  the  value  to  the  parent  of  tbe 
future  services  of  his  minor  child,  in  which 
we  said  that  "where  the  evidence  showed 
the  child's  age,  that  he  lived  at  home,  and  the 
extent  of  his  Injuries,  it  is  sufficient  to  call 
into  requisition  the  sound  sense  and  expe- 
rience of  the  Jury  to  fix  the  amount  of  dam- 
age," and  that,  "where  &  parent  sues  for 
the  loss  of  his  child's  service,  he  ought  to 
recover  what  the  service  of  an  obMlent  child 
would  be  during  its  minority,  since  the  law 


presumes  that  duty  will  be  performed. 
Brunke  v.  Mo.  &  ICan.  Tel.  Oo.,  112  Mo.  App. 
623,  87  S.  W.  84.  And  the  holding  Is  sim- 
ilar In  Parsons  v.  Mo.  Pac.  By.  Co.,  04  Mo. 
298,  6  S.  W.  464.  The  evidence  hi  this  case 
showed  the  boy's  age,  tbat  he  lived  at  home, 
and  the  extent  of  his  injuries.  The  instruc- 
tion, therefore,  was  not  faulty  In  that  re- 
spect 

Tbe  defendant  asked  tbe  court  In  instruc- 
tion numbered  4,  to  say  to  the  Jury  in  effect 
that  ss  the  boy  was  not  a  passenger,  it  was 
the  duty  of  the  conductor  to  prohibit  hhn 
from  riding,  and.  If  the  boy  stepped  from 
tbe  train  at  tbe  command  of  the  condnctor, 
then  the  plaintiff  could  not  recover.  Tbe 
court  refused  to  so  instruct  the  Jury.  Taking 
into  consideration  the  youth  of  tbe  boy,  his 
want  of  discretion,  and  the  probability  of 
his  obeying  the  command  of  the  conductor, 
we  are  of  the  opinion  that  the  act  of  the 
conductor,  taking  Into  consideration  the  cir- 
cumstance that  tbe  car  was  moving  at  a 
dangerous  rate  of  speed,  would  be  a  viola- 
tion of  the  humanitarian  doctrine  as  we  un- 
derstand it,  and  the  instruction  ought  not  to 
have  been  given.  But  aside  from  this,  there 
was  no  evidence  to  support  such  an  Instruc- 
tion. 

What  has  been  said  disposes  of  the  otiier 
alleged  errors  occurring  during  the  trial. 

For  the  errors  noted,  tbe  cause  Is  reversed 
and  remanded.    All  concur. 

On  Behearlng. 

In  our  original  opinion  we  held  that  in- 
struction numbered  3  should  not  have  been 
given,  because  "it  authorized  for  tbe  value 
of  the  loss  of  the  boy's  services  and  the  value 
of  the  services  of  plaintiff  and  family  while 
nursing  him,"  as  there  was  no  evidence  as 
to  the  value  of  such  services.  Our  decision 
was  based  upon  the  rule  stated  in  Duke  r. 
Railroad,  99  Mo.  347,  12  S.  W.  636.  Upon 
reconsideration,  we  believe  in  that  respect  the 
opinion  was  not  proper.  In  Murray  v.  Rail- 
way Co..  101  Mo.  286,  18  8.  W.  817,  20  Am. 
St  Rep.  001,  a  case  similar  in  principle,  tbe 
court  holds  that  "Jurors  may  well  be  pre- 
sumed to  be  reasonably  familiar  with  the 
value  of  such  services,  and  they  may  measure 
the  same  by  their  own  knowledge  and  expe- 
rience." And  the  court  makes  a  distinction  in 
that  case  from  that  in  Duke  v.  Ballroad,  m- 
pra.  As  this  is  the  latest  decision  of  the  Su- 
preme Court  that  has  been  called  to  our  at- 
tention, the  opinion  herein  is  modified  to  con- 
form thereto. 

The  other  grounds  assigned  for  a  rehear- 
ing, we  think,  are  clearly  untenable,  and 
we  do  not  deem  it  necessary  to  urge  reasons 
other  than  those  given  in  support  of  the  de- 
cision. 

Motion  overruled.    All  concur. 
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SlflTH  V.  THOMPSON  &  HOBART. 

(Kansas  City  Conrt  of  Appeals.    MissonrL 

Dec  8,  1906.    Rehearins  Denied  Jan 

14,  1907.) 

Ohattsi.   MoBTaAGBS— Reoobdiro — Renxwai. 
— Statutm — Retboactivb  Opekation. 

A  statute  of  Kansas  provides  that,  in  the 
construction  of  Kansas  statutes,  the  repeal  of 
a  statute  does  not  affect  any  rijght  accrued, 
any  duty  imposed  or  penalty  incurred,  by 
virtue  of  the  statute  repealed.  Laws  1903  of 
Kansas,  p.  668,  c.  364,  repealed  Gen.  8t  1901, 
1 4246,  and  provided  that  every  chattel  mortgage 
should  be  void  as  against  creditors,  etc,  after 
the  expiration  of  two  years  after  the  filing  there- 
of unless  within  30  days  preceding  the  ex- 
piration of  the  two  years  and  each  two  years 
thereafter  the  mortgagee  should  file  a  renewal 
affidavit.  Previously  section  4246  provided  that 
such  an  affidavit  should  be  filed  one  year  after 
the  filine  of  the  mortgage  and  each  year  there- 
after. Scld,  that  the  latter  statute  was  not 
retrospective  and  did  not  extend  the  time  for 
the  filing  of  affidavits  as  to  a  mortgage  filed 
prior  to  the  latter  statute. 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty ;  Henry  M.  Ramey,  Judge. 

Action  by  John  H.  Smith  against  one 
Thompson  and  one  Hobart  From  a  Judg- 
ment in  favor  of  plaintiff,  defendants  appeal. 
Reversed. 

Culver  &  Phillip  and  Peery  &  Lyons,  for 
appellant    P.  a  Toung,  for  respondent 

BROADDUS,  P.  J.  On  September  6,  1901, 
D.  L.  Drummond,  for  the  consideration  of 
1830,  executed  a  promissory  note  payable  to 
the  plahitlff,  due  September  6,  1904,  and  to 
secure  its  payment  executed  a  mortgage  on 
a  certain  number  of  cattle.  Ite  cattle  were 
located  In  the  state  of  Kansas,  and  the  note 
and  mortgage  were  properly  filed  for  record 
with  the  register  of  deeds  for  Trego  county  In 
that  state.  Under  the  then  laws  of  Kansas, 
In  order  that  the  mortgage  might  be  valid  as 
against  creditors  of  the  mortg^agor,  subse- 
quent purchasers,  and  mortgagees  in  good 
faith,  the  mortgagee  was  required  to  deposit 
forthwith  a  true  copy  thereof  in  the  ofiSce  of 
the  register  of  deeds  of  the  comity  where  the 
property  Is  situated,  or.  If  the  mortgagor  is  a 
resident  of  the  state,  then  In  the  county  of 
his  residence.  And  furthermore,  the  then  laws 
of  Kansas  provided  that  such  mortgages  shall 
be  void  as  to  all  such  creditors,  subsequent 
pnrChasers,  or  mortgagees,  one  year  after 
such  filing  unless,  within  SO  days  next  pre- 
ceding the  expiration  of  the  term  of  one  year 
from  such  filing  and  each  year  thereafter, 
the  mortgagee,  his  agent  or  attorney,  shall 
make  an  alBdavlt  exhibiting  the  taiterest  of 
the  mortgagee  in  the  property  at  the  time 
last  aforesaid  claimed  by  virtue  of  such  mort- 
gage, and,  if  such  mortgage  Is  to  secure  the 
'payment  of  money,  the  amount  yet  due  and 
unpaid,  such  affidavit  shall  be  attached  to 
and  filed  with  the  instrument  On  the  22d 
of  September,  1902,  the  plaintiff  filed  the 
required  affidavit  On  the  20th  day  of  Octo- 
ber. 1906,  Drummond  sold  20  head  of  said 
cattle  to  the  defradants  at  St  Joseph,  Mo., 


for  the  sum  of  $316.80.  The  plaintUTs  suit 
Is  for  conversion  of  the  said  cattle.  In  the 
meantime,  on  June  1, 1903,  the  mortgage  laws 
of  Kansas  were  amended  as  follows: 

"Section  1.  That  section  4246  of  the  Gener- 
al Statutes  of  1901  be  amended  to  read  as 
follows:  Every  mortgage  so  filed  shall  be 
void  as  against  the  creditors  of  the  person 
making  the  same,  or  against  subsequent  pur- 
chasers, or  mortgagees,  in  good  faith  after 
the  expiration  of  two  years  after  the  filing 
thereof  unless  within  thirty  days  next  pre- 
ceding the  expiration  of  the  term  of  two 
years  from  such  filing  and  each  two  years 
thereafter,  the  mortgagee,  his  agent  or  attor- 
ney, shall  make  an  affidavit  exhibiting  the 
interests  of  the  mortgagee  in  the  property  at 
the  time  last  aforesaid,  claimed  by  virtue  of 
such  mortgage,  and  if  said  mortgage  is  to  se- 
cure the  payment  of  money,  tbe  amount  yet 
due  and  unpaid,  sudi  affidavit  shall  be  at- 
tached to  and  filed  with  the  instrument  or 
copy  on  file  to  which  It  relates. 

"Sec.  2.  That  section  4246  of  the  General 
Statutes  of  1901  be  and  the  same  is  hereby 
repealed." 

Laws  1903,  p.  563,  c.  364. 

It  will  be  observed  that  at  the  time  of  the 
execution  and  filing  of  the  mortgage  and  the 
making  of  said  affidavit  the  amendment  or 
repeal  of  the  statute  had  not  become  a  law, 
and  that,  under  the  law  as  it  then  existed. 
plalntlfTs  lien  would  have  expired  In  Septem- 
ber, 1903,  unless  a  new  affidavit  had  been 
made  and  filed  at  that  time.  It  is  the  theory 
of  the  plaintiff  that,  as  the  amendatory  act 
extending  the  time  in  which  such  affidavit 
should  be  made  and  filed  to  two  years,  and 
as  two  years  had  not  expired  from  Septem- 
ber, 1903,  the  time  said  affidavit  was  filed, 
and  the  time  when  defendant  In  October, 
1903,  converted  said  cattle  to  Its  use,  his  lien 
was  continued  In  force  by  virtue  of  said 
amendment  The  question  Is  one  of  the  con- 
struction of  the  Kansas  amended  or  repealing 
statute.  The  general  rule  of  construction 
adopted  by  the  Legislature  of  Kansas  is  as 
follows :  "In  the  construction  of  the  statutes 
of  this  state,  the  following  rule  shall  be  ob- 
served, unless  such  construction  would  be 
inconsistent  with  the  manifest  Intent  of  the 
Legislature  or  repugnant  to  the  context  of 
the  statute:  The  repeal  of  a  statute  does 
not  revive  a  statute  previously  repealed,  nor 
does  such  repeal  affect  any  right  which  ac- 
crued, any  duty  imposed,  any  penalty  Incur- 
red, nor  any  proceeding  commenced,  under 
and  by  virtue  of  the  statutes  repealed.  The 
provisions  of  any  statute,  so  far  as  they  are 
the  same  as  tliose  of  any  prior  statute,  shall 
be  construed  as  a  continuation  of  such  pro- 
vlsl(»is,  and  not  a  new  enactment"  This  rule 
of  construction  was  applied  in  a  case  Involv- 
ing a  mechanic's  Hen.  The  question  was 
whether  parties  that  performed  labor  and 
furnished  materials  in  the  construction  of  a 
building  under  subcontracts,  while  the  law  of 
1872  was  In  force,  could,  after  the  repeal  of 
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that  law,  proceed  eltber  thereunder  or  undw 
the  act  of  180&  to  perfect  mechanic's  lien  up- 
on the  property.  The  court  said:  "A  right 
accrued  to  these  contractors  under  the  act  of 
1872  by  performing  work  and  furnishing 
materials  In  the  erection  of  the  building. 
•  •  •  tinder  the  act  of  1872,  a  subcontract- 
or was  required  to  file  bis  lien  statement 
within  60  days  after  the  completion  of  the 
building,  but,  under  that  of  1899,  he  must 
file  It  within  60  days  after  fumlghing  the 
last  Item  of  bis  account."  The  court  held 
that  "by  the  the  act  of  1872,  the  time  lim- 
ited for  the  <-ommencement  of  the  action  to 
enforce  the  lieu  was  one  year  after  the  com- 
pletion of  the  building,  but,  under  the  act 
of  1889,  the  suit  must  be  brought  within  one 
year  after  the  filing  of  lien  statement,  and 
therefore  these  statements  were  not  filed 
too  soon,  nor  the  action  prematurely  com- 
menced." Hotel  Co.  V.  Hardware  Co.,  56 
Kau.  448,  48  Pac.  769.  There  are  other  cases 
of  similar  ruling.  Lynch  t.  Chase,  56  Kan. 
378,  40  Pac.  666:  Shaw  t.  Stewart,  43  Kan. 
572,  23  Pac.  616;  Lumber  Co.  v.  Savings 
Bank,  52  Kan.  410,  34  Pac.  1045.  Take  for 
example,  in  Hotel  Co.  v.  Hardware  Co.,  su- 
pra, the  matter  was  a  plain  and  correct  ap- 
plication of  the  law  to  the  facts  of  that  case. 
The  subcontractors  wwe  entitled  to  a  lien 
under  the  law  in  force  at  the  time  the  work 
was  done  and  the  material  furnished,  but  be- 
fore their  lien  was  filed  the  law  was  changed 
requiring  their  lien  statement  to  be  filed  at 
0  different  time.  Under  the  rule  of  construc- 
tion noted,  the  right  to  the  Hen  itself  was  not 
affected  by  the  repeal,  but  the  time  within 
which  It  should  be  enforced  was  changed. 
The  former  statute  was  not  changed  so  as 
to  affect  the  right,  but  the  manner  of  its  en- 
forcement Had  the  proceedings  to  establish 
the  lien  been  commenced  under  the  laws 
of  1872,  but  not  in  time  to  have  completed 
them,  under  the  proTlsions  of  the  repealing 
act,  they  would  not  have  lost  their  Hen.  Un- 
der the  rule  and  the  repealing  act,  both  the 
right  and  the  remedy  would  have  been  re- 
served. 

Much  has  been  said  and  many  authorities 
referred  to  In  briefs  of  counsel  as  to  the 
power  of  the  Legislature  to  repeal  or  modify 
legal  remedies.  There  Is  no  doubt  about  the 
existence  of  such  a  power,  and  we  take  it 
for  granted  that  there  can  be  no  real  dispute 
about  It  But  such  power  does  not  exist  to 
change  or  take  away  a  remedy  in  Instances 
where  its  exercise  would  affect  vested  rights. 
Tills  must  be  also  conceded.  But  we  will,  for 
the  purpose  of  the  argument,  consider  the 
repealing  act  of  the  Kansas  mortgage  law  of 
1902  as  merely  remedial  in  Its  character 
without  affecting  any  vested  rights  of  the  par- 
ties to  the  mortgage  In  question.  And,  as  the 
language  of  the  statute  providing  a  rule  for 
construction  of  a  repeal  of  an  existing  act 
expressly  provides  that  the  latter  does  not 
"affect  any  right  which  has  accrued,  nor  any 
proceeding  commenced  under,  or  by  virtue 


of,  the  statutes  repealed,"  we  hare  only.  In 
that  view  of  the  case,  to  ascertain  the  int«nt 
and  meaning  of  the  said  r^)eallng  act  In 
Hotel  Oo.  T.  Hardware  Co.,  supra,  the  court 
holds  that,  in  mechanic's  lien  cases  where 
the  Hen  accrued  during  the  period  of  an  act 
repealed  and  the  time  had  been  shortened  by 
the  new  law  for  filing  a  U«i  statement  and 
bringing  suit  that  the  proceedings  were  gov- 
erned by  the  latter.  In  Nixon  v.  Oydon 
Lodge,  66  Kan.  208,  48  Pac.  236,  It  is  heid 
that:  "The  right  to  a  mechanic's  lien  must 
be  determined  by  the  law  in  force  at  the 
time  the  right  became  vested,  but  the  lien 
must  be  established  or  preserved  and  enfor- 
ced by  the  law  in  force  at  the  time  the  nec- 
essary proceedings  are  had  for  that  purposa" 
Ai^lying  this  rule  of  the  Kansas  court  It 
devolved  upon  the  mortgagee,  if  the  rq)ealing 
act  was  retrospective  and  not  prospective.  In 
order  to  retain  his  mortgage  Hen  on  the  cat- 
tle In  controversy,  to  comply  with  the  law 
then  In  force.  Under  the  statutory  rule  of 
construction,  bis  lien  was  unaffected  by  the 
new  law,  and  the  proceeding  he  had  insti- 
tuted to  keep  such  lien  in  force  by  filing 
the  necessary  affidavit  in  September,  1902, 
was  also  unaffected.  He  did  not  comply 
with  the  new  law  by  filing  the  required  affi- 
davit within  two  years  from  the  date  of  the 
filing  of  his  mortgage  which  he  could  have 
done. 

But  It  Is  contended  that,  under  the  rule 
of  construction,  the  provisions  of  the  new 
law,  BO  far  as  they  are  the  same  as  those  of 
the  former  law,  are  to  be  construed  as  a 
continuation  of  such  provisions  and  not 
as  new  enactments.  But  we  cannot  see  the 
application  in  this  case,  for  the  reason  that 
the  new  law  In  respect  to  the  time  in  which 
the  said  affidavit  is  required  to  be  filed.  In 
two  years  from  the  date  of  the  filing  of  the 
mortgage.  Is  materially  different  from  that 
of  the  former  law  which,  as  that  matter, 
necessarily  stands  repealed.  It  would  be 
Illogical  to  say  that  a  repealing  law  con- 
tinued in  force  provisions  materially  differ- 
ent from  those  In  the  law  repealed.  If  the 
act  In  question  was  retrospective,  the  plain- 
tiff had  ample  time  for  filing  his  affidavit 
within  two  years  from  the  time  the  mortgage 
was  filed  and  prior  to  the  date  of  the  conver- 
sion of  the  mortgaged  property  by  defendants. 
But  the  statute  In  question  was  not  retro- 
spective. There  Is  no  expression  In  the  act 
that  the  Legislature  Intended  it  to  have  that 
effect,  and  its  language  admits  of  a  different 
construction.  "Statutes  are  uniformly  held 
to  operate  prospectively  only,  unless  the  In- 
tention of  the  Legislature  is  clearly  expressed 
that  they  shall  act  retrospectively,  or  unless 
the  language  of  the  law  admits  of  no  other' 
construction."  Reed  v.  Swan,  183  Mo.  100, 
84  8.  W.  488;  Patrlng  v.  Land  A  Cattle  Co., 
Ill  Mo.  App.  373,  85  S.  W.  933 ;  Singer  Mfg: 
Co.  V.  Shull,  74  Mo.  App.  4S6:  State  v.  Hays, 
52  Mo.  578.  A  statute  requiring  conditional 
sales  of  personal  proi)erty  to  be  acknowledged 
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and  filed  for  record  did  not  apply  to  sales 
made  before  the  passage  of  the  act.  Klnes- 
land  V.  Gulp,  80  Mo.  548.  The  act  of  1893, 
p.  66S,  repealing  section  4246,  as  It  existed 
at  the  date  of  ttae  making  and  filing  for  rec- 
ord of  plaintiffs  mortgage,  did  not  afTect  the 
rights,  obligations,  and  duties  of  the  parties 
to  the  Instmments,  for  the  reason  that  the 
rule  of  construction  mentioned  provided  that 
all  repealing  laws  shonld  be  so  construed. 
Ttiere  being  no  expression  in  the  repealing 
act  to  the  contrary,  we  think  the  general  rule 
for  construction,  being  read  Into  and  as  a 
part  of  the  same,  shows  clearly  that  it  was 
the  intention  of  the  Legislature  to  make  the 
act  prospective  only.  In  accordance  with 
the  foregoing  views,  the  cause  is  reversed. 
All  concur. 


REDMAN  v.  PERKINS. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Nov.  R,  1906.    Rehearing  Denied 

Jan.  14,   1907.) 

1.  FoBciBLE   Entry  akd   Detainer— Statu- 
TOBY  Remedy— Object. 

The  object  of  the  statute  of  forcible  entry 
and  detainer  la  to  preserve  the  peace  by  pre- 
ventini;  those  not  in  the  actual  possession  of 
real  estate  from  resorting  to  physical  force  to 
gain  possession,  and  an  action  will  lie  against 
one  sncceeding  in  ousting  his  adversary  from 
possession,  irrespective  of  the  question  as  to 
what  party  has  the  stronger  title,  and  all  that 
need  be  shown  to  sustain  an  action  is  that 
plaintiff  was  in  the  actual  posession  of  the 
property  and  was  forcibly  dispossessed  by  de- 
fendant. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23.  Forcible  Entry  and  Detainer,  H  35, 
36,  61.] 

2.  Same— FoRciBUC    Entry- What    Consti- 
tutes. 

Unlawful  detainer  presupposes  that  defend- 
ant obtained  possession  without  force,  but 
wrongfully  refuses  to  surrender  it  on  demand 
to  the  one  having  the  legal  right,  which  re- 
fusal is  in  its  nature  an  exhibition  of  force, 
and  is  constructively  a  forcible  entry  for  which 
an  action  will  lie  imder  the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23.  Forcible  Entry  and  Detainer,  S8  23-27:] 

3.  Same— Possession   to   Sufpobt  Action— 
SuyricTENCY. 

Where  a  tenant  was  the  tenant  of  plaintiff 
in  forcible  entry  and  detainer  proceedings,  the 
possession  of  the  tenant  was  as  to  strangers 
possession  by  plaintiff,  and  the  tenant's  aban- 
donment of  the  premises  during  the  tenancy 
did  not  oust  plaintiff  from  possession,  so  that 
when  a  third  person  entered  the  premises  on  the 
tenant's  abandonment  they  were  in  the  actn^ 
possession  of  plaintiff,  entitling  him  to  main- 
tain the  proceedings,  thoufch  he  was  not  present, 
and  did  not  appear  until  after  entry  by  the 
third  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forcible  Entry  and  Detainer,  $  50.] 

4.  Same— BoBDEN  ot  Proof. 

A  plaintiff  in  forcible  entry  and  detainer 
who  relied  on  possession  through  another  as 
his  tenant  had  the  burden  of  proving  that  the 
latter  was  his  tenant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  23,  Forcible  Entry  and  Detainer,  {  134.] 


6.  Same— Possession   to   Sustain   Action— 
Sufficiency. 

Plaintiff,  with  knowledge  that  R.  was  in 
possession  of  premises  as  the  tenant  of  M., 
entered  into  a  contract  of  lease  of  the  premises 
with  R.  Plaintiff  ezeitised  some  acts  of 
ownership  over  the  premises  after  the  execu- 
tion of  the  lease  to  R.,  such  as  repairing  fences, 
preparing  land  for  plowing,  and  receiving  a 
portion  of  the  crop  raised.  Held,  that  plaintiff 
did  not  have  such  possession  as  entitled  him  to 
maintain  forcible  entry  and  detainer  proceed- 
ings; for,  under  the  express  provisions  of  Rev. 
St.  1899.  {  4112,  the  execution  of  the  lease  by 
him  to  R.  was  without  effect  on  the  possession 
of   M. 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty;  A.  D.  Humes,  Judge. 

Action  by  William  M.  Redman  against 
John  Perkins.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Hewitt  &  Hewitt,  for  appellant  Wm.  M. 
Fitch  and  J.  C.  Landis,  Jr.,  for  respondent 


JOHNSON,  J.  Plaintiff  sued  defendant 
before  a  justice  of  the  peace  to  recover  pos- 
sesBliMi  of  a  farm  in  De  Kalb  county.  In 
the  complaint  filed.  It  is  alleged  that,  on  and 
before  March  1,  1906,  plaintiff  was  In  the 
lawful  and  peaceable  possession  of  the  land 
described,  and  that  on  the  date  mentioned 
"defendant  wrongfully  and  without  force  by 
disseisin,  obtained  possession  of  said  prem- 
ises, and  has  ever  since  held,  and  still  holds, 
possession  thereof  wrongfully  and  unlawful- 
ly." A  trial  of  the  cause  in  the  circuit  court 
on  appeal  resulted  In  a  judgment  for  defend- 
ant, and  plaintiff  appealed. 

Plaintiff's  evidence  tends  to  show  that  on 
February  6,  1903,'  plaintiff,  claiming  to  be 
the  owner  of  the  land,  leased  it  in  writing 
to  J.  E.  Rhodes  for  the  year  beginning  March 
1,  1903.  Rhodes  agreed  to  pay  as  rental 
J25  in  money  and  one-half  of  the  com  g^rown, 
and  plaintiff  "reserved  one-hnlf  of  the  stalk 
field."  The  lease  was  signed  by  both  parties. 
Rhodes  occupied  and  tilled  the  farm  during 
that  year,  paid  the  rent  as  agreed,  and,  in 
February,  1904,  agreed  orally  with  plaintiff 
to  rent  the  farm  for  another  year  on  the 
same  terms  the  written  lease  provided  for 
the  year  about  to  close.  He  continued  in  pos- 
session during  the  ensuing  year  and  raised 
a  crop  of  com,  but  in  November,  1904,  re- 
fused to  give  plaintiff  half  of  ttae  com 
and  stalks,  on  the  ground  that  Mr.  Fitch,  who 
was  acting  as  the  agent  of  Mr.  E.  H.  Lahr- 
man,  claimed  the  farm  was  owned  by  his 
principal,  and  demanded  that  Rhodes  recog- 
nize Lahrman  as  his  landlord,  and  pay  to 
him  the  rent  for  that  year.  Rhodes,  profess- 
ing unwillingness  to  choose  between  the  con- 
testing claimants,  placed  the  landlord's  half 
of  ttae  com  In  a  pile,  and  in  effect  forbade 
plaintiff  to  take  possession  of  com  or  stalks 
pending  the  dispute  over  the  title.  About 
February  26,  1906,  a  few  days  before  the  ter- 
mination of  bis  tenancy,  Rhodes,  who  had 
been  living  on  the  place,  moved  out,  and  de- 
fendant, Perkins,  at  the  same  time  moved  In. 
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Plaintiff  appeared  while  this  change  of  pos- 
session was  in  progress,  and  ordered  defend- 
ant to  desist,  but  was  disobeyed,  and  defend- 
ant completed  his  occupation  of  the  place, 
and  continued  to  bold  it  Plaintiff  in  a  few 
days  made  written  demand  on  defendant  for 
the  possession  of  the  premises,  and,  the  de- 
mand being  refused,  this  suit  followed. 
Plaintiff  admitted  that  when  he  made  the 
first  contract  with  Rhodes,  he  knew  the  lat- 
ter was  then  in  possession  of  the  premises 
as  a  tenant,  and,  though  he  claimed  he  did 
not  Icnow  whose  tenant  Rhodes  was,  he  did 
know  that  the  landlord  of  Rhodes  was  a 
stranger  to  the  title  under  which  plaintiff  as- 
serted his  right  to  possession.  The  evidence 
introduced  by  defendant  shows  this  state  of 
facts. 

Rhodes  first  acquired  possession  of  the 
farm  about  March  1,  1902,  under  an  oral  let- 
ting made  by  the  agent  of  Oliver  Mills  who 
was  then  in  possession  under  claim  of  title. 
The  agreement  provided  that  Rhodes  should 
have  the  place  for  one  year  beginning  March 
1,  1902,  for  which  he  was  to  pay  a  money 
rental  of  $140.  He  gave  his  note  for  this 
amount  to  Mills,  entered  Into  possession, 
raised  a  crop,  paid  the  note  as  agreed,  and,  in 
February,  1903,  agreed  with  the  agent  of 
Mills  to  rent  the  farm  for  another  year,  and 
to  give  his  note  for  $140  In  payment  of  the 
rent  for  that  year.  Shortly  after  this,  but 
before  the  1st  of  March,  and  while  be  was 
holding  as  the  tenant  of  Mills,  Rhodes,  with- 
out the  knowledge  or  consent  of  Mills,  was 
prevailed  on  by  plaintiff  to  lease  the  place 
from  him  under  the  representation  that  he 
bad  lx>ught  the  farm.  Rhodes  did  not  exe- 
cute and  deliver  to  Mills  bis  note  for  $140  in 
payment  of  the  rent  for  the  ensuing  year, 
nor  did  he  pay  any  rent  to  Mills  for  that 
year.  Neither  Mills  nor  bis  agent  knew 
that  Rhodes  had  entered  Into  a  contract  of 
lease  with  plaintiff  until  after  the  1st  of 
March,  1903.  The  agent  to  whom  the  in- 
formation came  told  Rhodes  at  the  time  that 
tbe  land  belonged  to  his  principal  and  not 
to  plaintiff,  and  withheld  his  consent  to 
any   change  In  the   tenancy.     In   February, 

1904,  Lnbrman,  the  grantee  of  Mills,  without 
the  knowledge  or  consent  of  plaintiff,  leased 
the  farm  to  Rhodes  in  writing  for  the  year 
beginning  March  1,  1904,  for  a  rent  of  one- 
half  tbe  crops  to  be  grown,  and,  in  January, 

1905.  Lahrman  leased  the  farm  to  the  de- 
fendant, Perkins,  who  succeeded  to  the  pos- 
session of  Rhodes  In  the  following  month. 
This  action  Is  prosecuted  under  the  provIslcKi 
of  section  3321,  Rev.  St.  1809,  that  "when 
any  person  wrongfully  and  without  force 
by  disseisin,  shall  obtain  and  continue  in 
possession  of  any  lands,  tenements  or  other 
possesslMis  and  after  demand  made  in  writ- 
ing for  the  delivery  of  the  possession  thereof 
by  the  person  having  the  legal  right  to  such 
possession,  his  agent  or  attorney  shall  re- 
fuse or  neglect  to  quit  such  possessiiMi,  such 


person  shall  l>e  deemed  guilty  of  an  unlawful 
detainer." 

Tbe  main  object  of  the  enactmoitB  com- 
prised in  the  chapter  of  tbe  statute  relating 
to  forcible  entry  and  detainer  Is  to  preeecre 
tbe  peace  by  preventing  those  not  in  tbe  ac- 
tual possession  of  real  properly  from  resort- 
ing to  physical  force  or  threats  or  intimida- 
tion of  any  kind  to  gain  possession  ot  tbe 
property  from  the  one  in  the  actnal  a>Joy- 
ment  thereof.  It  matters  not  that  tbe  claim- 
ant out  of  possession  may  hare  the  better 
right  to  immediate  possession,  if  bis  title  or 
right  are  not  recognized  by  the  one  in  posses- 
sion be  must  not  attempt  to  enforce  bis  claim 
by  the  strong  hand,  but  must  se^  redress 
in  the  courts,  and,  if  through  force  of  what- 
ever nature  be  succeeds  in  ousting  his  adver- 
sary from  possession,  an  action  of  forcible 
entry  and  detainer  will  lie  against  him  no 
matter  how  strong  may  be  Ills  title  or  bis 
right  to  possession.  All  that  needs  be  slwwn 
In  such  action  to  sustain  plaintiff's  right  to 
restltutlMi  Is  that  plaintiff  was  in  tbe  actual 
possession  of  the  property,  and  was  forcibly 
dispossessed  by  defendant.  Beeler  v.  Card- 
well,  83  Mo.  84;  Dennison  v.  Smith.  26  Mo. 
487;  Sitton  v.  Sapp,  62  Mo.  App.  203;  Van 
Eman  v.  Walker  et  al.,  47  Mo.  169;  SUv^ 
V.  Summer,  61  Mo.  253;  Fierce  v.  Bolltns, 
60  Mo.  App.  497;  Berry  v.  Fortney,  81  Mo. 
App.  284;  Van  Stewart  v.  Miles,  105  Mo. 
App.  242,  79  S.  W.  988 ;  Orabam  v.  Conway, 
91  Mo.  App.  391;  Rosenberger  v.  Railway 
Co.,  96  Mo.  App.  504,  70  S.  W.  395;  Tol- 
bert  V.  Hendrick,  77  Mo.  App.  272 ;  St  Louis, 
etc.,  V.  Reinecke,  21  Ma  App.  478 ;  Mc Adams, 
Landlord  &  Tenant,  p.  1385  et  seq.  The 
action  of  unlawful  detainer  presupposes  tliat 
the  defendant  obtained  possession  without 
force,  but  wrongfully  refuses  to  surroider  it 
on  demand  to  the  person  having  the  legal 
right  thereto.  Such  refusal  to  make  restitu- 
tion is  In  Its  nature  an  exhibition  of  force, 
and  consequently  Is  constructively  a  forcible 
entry  for  which  an  action  will  He  under  the 
statute  in  favor  of  the  aggrieved  party. 
Whether  the  action  is  for  forcible  entry  and 
detainer,  or  for  unlawful  detainer,  It  Is  ob- 
vious the  principal  object  of  the  statute  would 
be  defeated  should  a  defendant  l>e  permitted 
to  Justify  his  aggressive  physical  acts  by 
showing  that  he  did  nothing  more  tlian  to 
recover  possession  of  his  own.  The  preserva- 
tion of  peace  furnishes  the  reason  upon  which 
Is  founded  the  statutory  prohibition  against 
inquiring  into  the  merits  of  the  title.  Rev. 
St  1899,  I  3343. 

Our  inquiry  in  the  present  case  is  not 
concerned  with  the  question  of  who  had  tbe 
better  title  or  right  of  possession  to  the  land 
in  controversy — plaintiff  or  Lahrman — but 
must  deal  with  the  subject  of  actual  posses- 
sion. The  question  of  first  importance  is 
whose  tenant  was  Rhodes  at  the  time  he 
abandoned  tbe  premises,  and  thus  made  It 
possible  for  defendant  to  enter?    If  be  was 
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tbe  tenant  of  Lahrman,  bis  Immediate  succesr 
sion  in  poaasssion  by  another  tenant  of  Lahr- 
man obviously  would  furnish  no  cause  of  ac- 
tion in  nnlawfol  detainer  in  favor  of  a 
stranger  to  Labrman's  title  and  possessioa 
If,  on  tbe  other  hand,  Rbodes  was  tbe  tenant 
Ct  plaintifT,  his  possession  of  tbe  premises 
was,  as  to  strangers,  possession  by  plaintiff, 
bis  landlord,  and  bis  abandonment  of  the 
premises  during  the  tenancy  did  not  oust 
plaintiff  from  possession,  and  when  defend- 
ant entered  tbe  premises  they  were  in  tbe 
actual  possession  of  plaintiff,  though  he  was 
not  present,  and  did  not  appear  until  after 
the  entry  had  been  accomplished.  May  v. 
Luckett,  48  Mo.  472;  Kingman  v.  Abington, 
56  Mo.  46;  Krank  v.  Nichols,  6  Mo.  App.  72; 
Walser  v.  Graham,  45  Mo.  App.  629.  The 
burden  of  proof  was  on  plaintiff  to  show 
that  Rhodes  was  bis  tenant,  and  be  has  failed 
completely  to  sustain  that  burden. 

It  Is  undisputed  that  Rhodes  was  the  ten- 
ant of  Mills,  in  February  1903,  and,  as  such, 
was  in  possession  of  the  premises,  and  though 
plaintiff  says  he  did  not  know  that  fact,  he 
did  know  Rhodes  was  there  as  a  tenant  under 
a  claim  of  title  adverse  to  that  claimed  by 
plaintiff,  and  consequently  admits  that  be 
entered  Into  a  contract  of  lease  with  one 
wbo  was  prohibited  by  law  from  making 
that  kind  of  a  contract  Rev.  St  1899,  { 
4112,  provides  that  "the  attornment  of  a 
tenant  to  a  stranger  shall  be  void  and 
shall  not  in  anywise  affect  the  possession  of 
bis  landlord  unless  it  is  made  first  with  the 
consent  of  tbe  landlord  or  second  pursuant 
to  or  la  consequence  of  a  judgment  at  law  or 
a  decree  in  equity  or  sale  under  execution 
or  deed  of  trust  or  third  to  a  mortgagee 
after  the  mortgage  has  been  forfeited."  The 
attempted  attornment  did  not  fall  in  any  of 
the  excepted  clauses,  and,  belrig  made  to  a 


stranger,  was  void,  and  wholly  without  effect 
on  tbe  possession  of  Mills.  A  tenant  Is  not 
permitted  to  repudiate  his  landlord's  title 
or  right  of  possession.  McCartney  v.  Auer, 
60  Mo.  395;  Bank  v.  Clavln,  60  Mo.  559; 
Dausch  V.  Crane,  109  Mo.  323,  19  S.  W.  61 ; 
Pierce  v.  Rollins,  60  Mo.  App.  497.  Rhodes 
remained  the  tenant  of  Mills  during  tbe 
year  beginning  March  1,  1903,  notwithstand- 
ing his  attempt  to  accept  plaintiff  as  his 
landlord,  and  bis  possession  was  tbe  posses- 
sion of  Mills.  Nor  was  this  relation  affected 
by  tbe  fact  that  during  that  year  plaintiff 
exercised  some  acts  of  ownership  over  the 
premises  such  as  repairing  fences,  preparing 
some  of  the  land  for  plowing,  and  receiving 
a  portion  of  the  crop  raised.  Plaintiff  ac- 
knowledged the  possession  of  Rhodes  and  the 
acts  mentioned  were  in  no  sense  performed 
In  hostility  to  that  possession,  but  in  recogni- 
tion thereof.  They  constitute  no  break  in 
the  possession  of  Mills.  As  no  change  was 
made  in  the  tenancy  of  Rhodes  prior  to 
January,  1904,  tbe  written  lease  made  in 
that  month  by  Lahrman,  the  grantee  of 
Mills,  was  the  lease  under  which  Rhodes 
held  the  premises  during  tbe  year  beginning 
March  1,  1904,  and  therefore  Rhodes  was 
tbe  tenant  of  Lahrman  in  February,  1005. 
when  he  abandoned  the  premises,  and  was 
succeeded  as  tenant  by  defendant 

It  thus  is  apparent  that,  under  plaintiff's 
own  statement  of  the  facts,  he  cannot  main- 
tain an  action  of  unlawful  detainer  against 
defendant,  and  the  learned  trial  judge  would 
have  been  justified  In  peremptorily  directing 
a  verdict  for  defendant  In  this  condition 
of  the  case,  it  is  unnecessary  to  discuss 
the  errors  claimed  by  plaintiff  in  tbe  admis- 
sion of  evidence  offered  by  defendant,  and 
In  tbe  instructions  given. 

The  judgment  is  afllnned.    All  concur. 
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HAGBIl,  Auditor,  et  al.  y.  CITIZENS'  NAT. 
BANK  OF  WINCHESTER.  OCourt  of  Ap- 
peals of  Kentucky.  Dec.  15,  1906.)  Appeal 
from  Circuit  Court,  Franklin  County.  "Not 
to  be  officially  reported."  Action  between  8. 
W.  Hager,  as  auditor,  and  others,  and  the  Citi- 
zens* National  Bank  of  Wincfaester,  and  from 
the  judgment  the  former  appeal.  Affirmed  by 
divided  court.  John  W.  Kay,  N.  B.  Hays, 
Atty.  Gen.,  and  C.  M.  Morris,  for  appellants. 
Pendleton,  Bush  &  Bush,  J.  D.  &  G.  R.  Hunt, 
John  T.  Shelby,  T.  L.  Edelen,  and  Chinn  & 
Edelen,  for  appellee. 

PER  CURIAM.  Affirmed  by  an  equal  divi- 
sion of  the  court. 

GANTRILL,  J.,  not  sitting. 


KENTUCKY  MALT  &  GRAIN  CO.  ▼. 
KIPPE'S  ADM'R.  (Court  of  Appeals  of  Ken- 
tucky. Dec.  14,  1906.)  Appeal  from  Circuit 
Court,  Jefferson  County,  Common  Pleas  Branch, 
Second  Division.  "Not  to  be  officially  reported." 
Action  by  Frank  Kippe's  administrator  against 
the  Kentucky  Malt  &  Grain  Company.  From 
a  judgment  for  plaintifF,  defendant  appeals. 
Affirmed.  Bennett  H.  Young  and  Marion  W. 
Ripy,  for  appellant.  Geo.  Weissint^r  Smith 
and  S.  M.  Payton,  for  appellee. 

PER  CURIAM.  Affirmed  by  an  equal  divi- 
sion of  the  court. 

CANTRILL,  J.,  not  sitting. 


BRYANT  LUMBER  CO.  v.  CARL-GADD 
MERCANTILE  CO.  (Supreme  Court  of  Ar- 
kansas. Dec.  17,  1906.)  Appeal  from  Circuit 
Court,,  Perry  County;  Edward  W.  Winfield, 
Judge.  Action  by  the  Carl-Gadd  Mercantile 
Company  against  the  Bryant  Lumber  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed.  Mehaffy  &  Armistead,  for  ap- 
pellant.   Sellers  &  Sellers,  for  appellee. 

BATTLE,  J.  This  is  an  action  by  the  Carl- 
Gadd  Mercantile  Company  against  the  Bryant 
Lumber  Company  on  an  account  for  a  balance 
of  $403.48  tor  merchandise  sold  by  plaintiff 
to  defendant  and  B.  Huffman  upon  its  credit 
and  promise  to  pay  for  the  same.  The  de- 
fendant answered,  and  denied  that  the  mer- 
chandise was  sold  upon  its  promise  to  pay  for 
the  same. 

Upon  a  trial  before  a  jury,  the  plaintiff  re- 
covered a  verdict  and  judgment  for  $403.48, 
and  the  defendant  appealed. 

The  only  question  in  the  case  is,  was  the 
merchandise  sold  on  the  promise  of  the  de- 
fendant to  pay  therefor?  The  jury  found  that 
It  was.  We  think  that  the  evidence  was  suffi- 
cient to  sustain  the  verdict. 

Judgment  affirmed. 


FERGUSON  LUMBER  CO.  ▼.  LITTLE 
ROCK  WELL  &  PUMP  CO.  (Supreme  Court 
of  Arkansas.  Dec.  17,  1906.)  Appeal  from 
Circuit  Court,  Pulaski  County ;  Edward  W. 
Winfield,  Judge.  Action  by  the  Little  Rock 
Well  &  Pump  Company  against  the  Ferguson 
Lumber  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed.  See  84 
S.  W.  794.  Fred  Hotze  and  Ratcliffe  &  Fletch- 
er, for  appellant.     H.  F.  Auten,  for  appellee, 

RIDDICK,  J.  This  is  the  second  time  this 
case  has  been  before  this  court.  We  have  ex- 
amined the  instructions  given  by  the  court,  and 
believe  that  the  case  was  presented  to  the  Jury 


under  proper  instructions.  While  the  evidence 
is  not  quite  convincing  to  us,  we  think,  u  stated 
in  the  previous  opinion,  that  the  evidence  was 
sufficient  to  go  to  the  jury,  and  their  finding 
is  conclusive.     Judgment  affirmed. 


FITCH  V.  MADISON  COUNTY  BANK. 
(Supreme  Court  of  Arkansas.  June  25,  1906^ 
Appeal  from  Madison  Chancery  Court;  T.  H. 
Efumphrejrs,  Chancellor.  "Not  to  be  officially 
reported.''  Suit  by' the  Madison  County  Bank 
against  one  Fitch.  From  a  decree  for  plain- 
tiff, defendant  appeals.  Affirmed.  E.  B.  Walls 
and  E.  S.  McDaniels,  for  appellant.  Walker 
&  Walker,  for  appellee. 

BATTLE,  J.  We  think  that  the  preponder- 
ance of  the  evidence  adduced  at  the  hearing  of 
this  cause  sustains  the  findings  of  the  court 
as  to  the  indebtedness  of  C.  Fitch  and  L.  W. 
Fitch  to  the  Madison  County  Bank,  and  shows 
that  the  conveyance  of  lands  by  C.  Fitch  and 
L.  W.  Fitch  to  O.  F.  Fitch  on  the  24th  day  of 
June,  J  904,  was  made  to  defraud  creditors,  and 
should  be  set  aside. 

Decree  affirmed. 

HILL,  O.  J.,  absent  and  not  participating: 


HANCOCK  V.  M.  A.  SMITH  &  CO.  (Su- 
preme Court  of  Arkansas.  Nov.  11,  1905.)  Ap- 
peal from  Circuit  Court,  Howard  County; 
James  S.  Steel,  Judge.  "Not  to  be  officially 
reported."  Action  bv  M.  A.  Smith  &  Co. 
against  B.  F.  Hancock.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed.  D.  B. 
Sain,  for  appellant.  Feazel  &  Bishop,  for  ap- 
pellees. 

BATTLE,  J.  M.  A.  Smith  &  Co.  sued  B.  F. 
Hancock  for  the  value  of  two  bales  of  cotton, 
amounting  to  $130.  They  claimed  the  same 
under  a  mortgage  executed  to  them  by  B.  E. 
Smith  to  secure  them  in  the  payment  of  any 
sum  he  might  be  owing  them  for  goods,  wares, 
merchandise,  and  supplies  furnished  him  by 
them  during  the  year  1903.  The  mortgage  was 
on  all  the  crops  which  the  mortgagor  should 
raise,  or  cause  to  be  raised,  during  the  year 
1903,  on  the  Allison  and  Williamson  farms, 
or  elsewhere  in  Sevier  county,  in  this  state. 
The  mortgage  was  duly  acknowledged  and  filed 
for  record.  They  (mortgagees)  furnished  to 
him  on  account,  during  that  year,  goods,  wares, 
and  merchandise  to  the  amount  of  $161.41. 
He  sold  to  the  defendant,  B.  F.  Hancock,  two 
bales  of  the  cotton  included  in  the  mortgage, 
after  it  was  admowledged  and  filed  for  record, 
of  the  value  of  $101.50.  There  was  no  evi- 
dence that  plaintiffs  were  guilty  of  any  fraud 
in  the  sale  to  Hancock.  They  recovered  judg- 
ment against  him  (Hancock)  for  the  $101.50. 
We  find  no  prejudicial  error  in  the  judgment, 
or  the  proceedings  in  which  it  was  rendered; 
and  it  is  affirmed. 


PARKS  V.  SAN  ANTONIO  TRACTION  CO. 

(Supreme  Court  of  Texas.  Nov.  28.  1906.) 
Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District.  Action  by  W.  N. 
Parks  against  the  San  Antonio  Traction  Com- 
pany. From  a  judgment  in  favor  of  plaintiff, 
defendant  appealed  to  the  Court  of  Civil  Ap- 
peals, where  the  judgment  was  reversed.  98  S. 
W.  130.  Plaintiff  then  procured  a  writ  of 
error  from  the  Siipreme  Court,  which  remanded 
the  case  to  the  C»nrt  of  Civil  Appeals  for  the 
statement  of  conclusions  (94  S.  W.  331).  which 
were  stated  and   submitted   by   the   Court  oi 


Digitized  by 


Google 


Tex.) 


MEMORANDUM  DECISIONS. 


1101 


Civil  Appeals  (97  S.  W.  610).  Jadfment  of 
Court  nf  Civil  Appeal*  leveraed,  and  judgment 
for  plaintiff  affirmed.  J.  D.  diilds,  tor  plain- 
tiff m  error.  Ogden  &  Brooks,  for  defendant 
in   error. 

WILLIAMS,  J.  Tiie  Court  of  Civil  Appeals 
having  complied  with  the  directions  heretofore 
given,  and  having  found  nothing  in  the  ques- 
tions referred  to  them  for  decision  calling  for  a 
reversal  of  the  judgment  of  the  district  court, 
v^e  are  of  the  opinion  that  it  should  be  affirmed. 
Judgment  of  the  Court  of  Civil  Appeals  re- 
versed, and  that  of  the  district  court  affirmed. 


LORD  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Dec.  6,  1900.)  Appeal  from 
Kaufman  County  Court;  H.  M.  Oosnahan, 
Judge.  Sam  Lord  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Affirmed. 
J.  E.  Yantis,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment fixed  at  a  fine  of  $25  and  20  days  in  jail. 
The  only  question  we  deem  necessary  to  pass 
upon  is  the  alleged  insufficiency  of  the  evidence 
to  support  the  conviction.  In  our  opinion  the 
evidence  is  sufficient  No  error  appearing  in 
the  record,  the  judgment  is  affirmed. 


RILES  V.  STATE.  (Court  of  CWminal  Ap- 
peals of  Texas.  Dec.  15,  1006.)  Appeal  from 
District  Court,  Walker  CV>tinty ;  Gordon  Boone, 
Judge.  Robert  Riles  was  convicted  of  murder 
m  the  second  degree,  and  he  appeals.  Reversed. 
J.  B.  Xantig,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  conviction  was  for  mur- 
der in  the  second  degree,  with  12  years  in  the 
penitentiary  fixed  as  the  punishment.  After 
a  careful  review  of  the  evidence  as  presented 
by  this  record,  we  are  of  opinion  that  it  does 
not  show  murder;  the  state's  evidence,  at  most, 
showing  manslaughter.  The  judgment  is  ac- 
cordingly reversed,  and  the  cause  remanded. 


THORNTON  v.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Nov.  28,  1906.)  Appeal 
from  Trinity  County  Court ;  C.  H.  Crow,  Judge. 
Matt  Thornton  appeals  from  a  conviction. 
Affirmed.  J.  E.  Tantis,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  This  is  a  conviction  for 
violating  the  local  option  law.  There  are  no 
errors  assigned,  and  the  only  suggestion  by  this 
record  for  our  consideration  is  the  only  ground 
of  the  motion  for  new  trial  that  the  verdict 
is  onsupported  by  the  facts.  The  testimony 
of  the  witness  Hammond,  supported  by  that  of 
Barnes,  we  think  is  sufficient  to  sustain  the 
verdict  of  the  jury.  Appellant  denied  the  trans- 
action. The  jury  took  the  state's  view  of  it. 
and  convicted.  We  are  of  opinion  that  the 
evidence  is  sufficient  to  supiiort  their  conclusion. 
The  judgment  is  affirmed. 


HOOTEN  V.  FORD.  (Court  of  Civil  Ap- 
peals of  Texas.  Nov.  28.  1006.  Rehearing  De- 
nied Jan.  9,  1007.)  Appeal  from  District  Court, 
San  Saba  County;  Clarence  Martin,  Judge. 
Acticm  between  H.  C.  Hooten  and  S.  G.  Ford. 
From  the  judgment  the  former  appeals.  Af- 
firmed. John  W.  Brady,  for  appellant  P. 
M.    Faver    and   Leigh   Burleson,   for   appellee. 

FISHER,  C.  J.     Judgment  affirmed. 


INTBRNA-nONAL  &  G.  N.  R.  CO.  ▼. 
TRUMP.  •  (Court  of  Civil  Appenls  of  Texas. 
Dec.  12.  1906.  Rehearing  Denied  Jan.  9.  1907.) 
Appeal  from  District  Court,  Williamson  Coun- 
ty; V.  L.  Brooks,  Judge.  Action  by  John  V. 
Trump    against    the    International    &    Great 

*Writ  of  error  denied  by  Supreme  Oonrt 


Northern  Railroad  (Company.  A  Judgment  for 
plaintiff  was  reversed  by  the  Civil  C!ourt  of 
Appeals  (94  S.  W.  903),  and  questions  were 
certified  to  the  Supreme  Court  and  answered 
(97  S.  W.  464).  Judgment  of  district  court  af- 
firmed. S.  R.  Fisher,  J.  H.  Tallichet,  and  N. 
A.  Stedman,  for  appellant  John  W.  Parker, 
for  appellee. 

EIDSON,  J.  In  the  original  opinion  in  this 
case  this  court  overruled  all  of  appellant's  as- 
signments of  error  except  the  seventh,  which 
was  sustained  by  the  majority  of  the  court 
(Chief  Justice  Fisher  dissenting),  and  the  ques- 
tion of  dissent  was  certified  to  tlie  Supreme 
Court,  which  has  answered  such  question,  sus- 
taining the  dissent  and  holding  that  the  ruling 
of  the  majority  of  the  court  upon  said  as- 
signment was  erroneous.  I.  &  G.  N.  R.  R.  Co. 
V.  Trump,  97  S.  W.  464.  16  Tex.  Ct  Rep.  1003. 
In  conformity  with  the  holding  of  the  Supreme 
Conrt  upon  said  certified  question,  we  over- 
rule said  seventh  assignment  of  error  of  ap- 
pellant and  hold  that  there  was  no  error  in 
the  action  of  tlie  court  below  In  the  respect 
complained  of  in  said  assignment  of  error. 
The  Judgment  heretofore  rendered  reversing  and 
remanding  this  case  will  therefore  be  set  aside, 
and  the  judgment  of  the  conrt  below  will  be 
affirmed.     Judgment  affirmed. 


LIPSCOMB  V.  PERRY.  (Court  of  CHvil  Ap- 
peals of  Texas.  April  25,  1906.  On  Rehearing. 
Nov.  16.  1906.)  Appeal  from  District  Court 
Waller  County :  Wells  Thompson,  Judge.  Ac- 
tion by  J.  J.  Ferry  against  J.  C.  Lipscomb. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed  in  view  of  answer  of  Supreme 
Court  to  certified  questions.  See  96  S.  W. 
1069.  J.  D.  Harvey,  Keet  McDade,  W.  J. 
Poole,  and  John  M.  Mathis,  for  appellant.  R. 
B.  Tompkins  and  W.  W.  Meachum,  for  appel- 
lee. 

GILL,  C.  J.  This  suit  was  brought  by  J. 
J.  Perry  to  contest  the  declared  result  of  the 
election  for  sheriff  in  Waller  county  held 
November  8,  1904.  J.  C.  Lipscomb  is  the  con- 
testee.  A  trial  by  Jury  resulted  in  a  verdict 
and  judgment  in  favor  of  Perry,  and  Lipscomb 
has  appealed.  By  the  first  assignment  of  er- 
ror appellant  assails  the  action  of  the  trial 
conrt  in  sustaining  a  special  exception  to  all 
those  parts  of  his  second  amended  answer 
which  set  up  new  defensive  matter,  not  in  re- 
sponse to  any  matter  pleaded  by  appellee,  and 
not  mere  amplification  of  matter  already  plead- 
ed in  defense.  The  part  of  the  exception  neces- 
sary to  be  here  stated  is  as  follows:  "The  con- 
testant (appellee)  especially  demurs  and  ex- 
cepts to  said  second  amended  original  answer 
because  he  says  that  it  appears  from  the  allega- 
tions therein  contained,  which  are  hereby  re- 
ferred to  for  the  full  contents  thereof,  that  all 
the  matters  therein  alleged  are  new  matter, 
and  are  not  amendments  of  any  matter  set  up 
in  said  contestee's  original  answers  to  con- 
testant's notice  of  contest  which  was  filed 
herein  on  December  16,  1904,  and  are  not 
amendments  of  any  matter  therein  pleaded,  and 
said  matters,  being  pleaded  tor  tbe  first  time 
on  this,  the  2d  day  of  October,  A.  D.  1905, 
under  the  statutes  of  Texas  regulating  contest- 
ed elections,  comes  too  late,  and  of  this  con- 
testant prays  judgment  of  the  court,  that  the 
same  may  be  stricken  out  save  and  except  the 
following  matters  pleaded  in  contestee's  second 
amended  answer."  Then  follows  a  statement 
of  the  parts  of  the  answer  not  excepted  to. 
The  exception  as  urged  was  sustained.  The 
contest  was  filed  on  December  8,  1904.  The 
original  answer  was  filed  on  December  16, 
1904,  and  contained  none  of  the  defensive  mat- 
ter to  which  the  exception  was  addressed.  The 
second  amended  answer  to  which  the  excep- 
tion was  sustained  was  filed  October  2,  100.~>, 
on  the  eve  of  the  triaL    It  contained  a  denial 
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of  the  alleged  frauds  and  irreKularitieB  In  the 
Field's  store  box  (the  latter  being  the  only  box 
assailed  by  appellee  at  the  time  of  the  trial), 
and  further  set  up  that  at  varions  specified 
boxes  in  the  coun^  votes  had  been  cast  for 
appellant  which  had  not  been  accredited  to 
him,  and  that  votes  had  been  accredited  to  ap- 
pellee which  should  have  been  counted  for  ap- 
pellant. The  new  matter,  if  established  as 
true,  would  have  chaneed  the  result  of  the  trial. 
It  is  not  necessary  for  the  purposes  of  this 
opinion  to  state  the  pleading  in  fuller  detail. 
Article  1790,  Rev.  St  1895,  requires  that  the 
contestee  shell  within  10  days  after  receiving 
notice  of  contest  file  his  reply  thereto  in  writ- 
ing. Article  1803  provides:  "In  trials  of  all 
contests  of  election  the  evidence  shall  be  confin- 
ed to  the  issues  made  by  the  statement  and 
reply  thereto  which  statement  and  reply  may  be 
amended  as  in  civil  cases ;  and  as  to  the  admis- 
sion and  exclusion  of  evidence  the  trial  shall 
be  conducted  under  the  rules  governing  proceed- 
ings in  civil  cases."  In  Bailey  v.  Fly.  97  Tex. 
425,  79  8.  W.  299,  it  was  ruled  that  under 
these  provisions  the  parties  might  amend  as  in 
civil  cases,  which  includes  the  right  to  set  up 
new  and  distinct  matter  not  included  in  nor 
suggested  by  any  previous  pleading.  But  it 
was  subject  to  be  stricken  out,  in  the  discre- 
tion of  the  court,  under  the  general  rule  as  to 
amendments,  if  the  privilege  appears  to  have 
been  abused.  To  quote  from  the  case  cited: 
"Circumstances  might  exist  which  would  make 
It  unjust  either  to  subject  the  opposite  party 
to  the  surprise  resulting  from  the  amendment, 
or  to  force  him  to  a  continaance  on  account  of 
such  surprise,  and  therefore  make  it  proper  to 
disallow  the  amendment.  In  determining  such 
questions  due  regard  must  be  had  to  the  nature 
of  the  proceedings  and  the  importance  of  a 
speedy  trial,  but  at  last  the  rules  governing 
amendment  of  pleadings  in  civil  cases  must  be 
applied."  Under  this  rule  the  appellant  had 
the  right  to  file  the  excluded  pleading,  unless 
it  was  made  to  appear  to  the  court  that  its 
contents  would  operate  as  a  surprise  to  the 
opposite  party,  and  it  had  been  objected  to  on 
that  ground;  oy  which  is  meant  that  the  other 
party  was  unprepared  to  meet  them,  and  to  ad- 
mit the  pleading  would  result  in  a  continuance 
or  undue  delay.  If  upon  inquiry  the  court 
found  that  the  appellee  was  ready  upon  the 
new  issues,  or  could  prepare  to  meet  them  with- 
out material  delay,  he  should  have  allowed  the 
amendment.  It  was  a  matter  within  the  dis- 
cretion of  the  trial  court,  and  if  it  appeared 
from  the  record  that  the  discretion  had  been 
actually  invoked  and  exercised,  we  would  not 
hesitate  to  approve  his  act.  But  on  the  ques- 
tion of  surprise  the  record  is  silent,  and  it 
affirmatively  appears  that  the  pleading  was  ob- 
jected to  and  excluded  for  another  reason.  The 
case  of  Bailey  v.  Fly,  supra,  is  conclusive  up- 
on the  point,  and  the  assignment  must  be  sus- 
tained. 

One  of  the  allegations  of  the  answer  was  to 
the  effect  that  two  ballots  at  the  voting  box 
known  as  "Union  Schoolhonse''  were  wrong- 
fully counted  for  appellee,  for  that  they  each 
consisted  of  parts  of  a  ballot  of  each  political 
party  pasted  and  folded  together ;  that  is  to  say, 
the  voter  desiring  to  vote  for  some  of  the  can- 
didates of  each  political  party  took  the  ballot  of 
one  political  party,  and,  tearing  off  the  objection- 
able names,  took  the  part  of  the  ballot  of  the 
other  party  containing  the  names  of  those  for 
whom  he  desired  to  vote,  pasted  it  to  the  first, 
and  voted  the  ticket  thus  combined.  To  this 
part  of  the  answer  a  special  exception  was  urg- 
ed and  sustained,  on  the  ground  that  the  allega- 
tions, if  true,  ought  not  to  annul  the  ballot. 
Under  the  second  assignment  of  eiror,  this  rul- 
ing is  assailed.  The  tendency  of  the  courts 
has  been  to  constme  liberally  tlte  laws  direct- 
ing how  the  voter  shall  express  his  choice  at 
the  polls.  Owens  v.  State,  04  Tex.  509; 
Hansc-oms   v.   State,    10   Tex.    Civ.    App.    643, 


31  S.  W.  547.  Where  the  Irregularity  by  which 
the  ballot  is  sought  to  be  excluded  is  due  to  the 
fault  or  negligence  of  those  (other  than  the 
voter)  charged  with  the  du^  of  preparing  the 
ballots  for  use  of  the  electors,  such  irregulari- 
ties will  not  be  permitted  to  deprive  the  voter 
of  his  vote.  Knlp  v.  Railey,  89  S.  W.  057,  13 
Tex.  Ct  Rep.  1000 ;  McCrary  on  Elections,  {f 
711,  715,  716.  In  Hanscoms'  Case,  10  Tex. 
Civ.  App.  638,  31  S.  W.  547,  the  rule  is  laid 
down  that  no  ballot  honestly  and  fairly  cast 
by  a  qualified  voter  should  be  rejected  from  the 
count  nnless  It  contains  some  defect  which 
comes  within  some  express  statutory  prohibition 
against  its  being  counted.  But  where  the  voter 
himself  in  the  preparation  of  his  ballot  violates 
some  express  provision  of  the  law,  it  has  been 
held  to  nullify  his  vote.  McCrary  on  Electiona, 
a  720.  724.  The  election  in  c^uestion  was  held 
under  the  act  of  1903,  which  is  a  partial  adop- 
tion of  the  Australian  system.  It  expressly 
provides  how  the  ballots  shall  be  prepared  and 
furnished  to  the  voter,  and  with  equal  pre- 
cision provides  how  the  voter  shall  indicate  his 
choice  on  the  official  ballot.  Among  other  pro- 
visions is  a  requirement  that  only  one  ballot 
of  each  political  party  shall  be  furnished  the 
voter,  and  that  if  the  one  he  desires  to  use  be 
mutilated  so  as  to  be  unfit  for  use  it  shall  be 
returned  to  the  election  officials  and  another 
furnished   him.     The   ofiicials  are   required   to 

? reserve  and  account  for  all  unused  ballots. 
f  the  allegations  in  question  are  true,  the 
voters  must  not  only  have  failed  to  indicate 
their  choice  of  candidates  according  to  the  re- 
quirements of  the  statute,  but  must  also  have 
violated  both  the  letter  and  the  spirit  of  the  act 
by  failing  to  use  an  official  ballot.  We  can 
think  of  no  more  dangerous  innovation  npon  the 
statute,  nor  one  which  would  more  effectually 
defeat  its  purposes  and  open  the  door  to  fraud, 
than  the  method  adopted.  It  would  make  easy 
the  task  of  tampering  with  the  ballots  after 
they  are  cast,  and  furnish  an  easy  method  of 
altering  subsequently  the  evidence  of  the  ex- 
pressed will  of  the  voter  by  tearing  off  a  part 
of  his  ballot  and  pasting  another  on.  Bat  if 
the  reasons  we  have  given  for  our  conclusicm 
npon  this  point  are  in  any  respect  unsound, 
there  is  another  which  we  regard  as  conclusive. 
Section  72  of  the  act  in  question  expressly 
provides  that  no  ballot  shall  be  counted  which 
does  not  bear  the  genuine  signature  of  the 
election  official  who  furnished  it  to  the  voter. 
It  is  elsewhere  provided  that  the  official  fur- 
nishing the  ticket  to  the  voter  shall  write  his 
(the  official's)  name  thereon.  The  purpose  of 
this  provision  is  to  enable  the  officials  to  identi- 
fy the  ballot,  not  only  as  an  official  ballot  in 
form,  but  as  the  exact  ballot  furnished  the  vot- 
er. The  statute  evidently  contemplates  that 
the  voter  shall  vote  the  exact  ballot  furnished 
him  unchanged,  except  in  the  respect  of  indicat- 
ing thereon  his  choice  of  candidates.  To  paste 
or  otherwise  attach  to  the  part  containing  the 
identifying  official  signature  any  other  paper 
would  nullify  that  signature  as  an  indentify- 
ing  mark,  and  would  be  as  utterly  subversive 
of  the  purposes  of  the  provision  as  the  forgery 
of  the  identifying  signature.  Justice  Williams, 
in  the  case  of  Kulp  v.  Railey,  89  S.  W.  057. 
13  Tex.  Ct.  Rep.  1009,  while  recognizing  and 
following  the  general  rule  that  a  ballot  fairly 
cast  should  be  counted,  in  the  absence  of  an 
express  statutory  prohibition,  also  recognizes 
the  fact  that  there  might  arise  a  case  in  which 
the  irregularity  was  so  inconsistent  with  the 
general  scheme  and  purpose  of  the  act  as  to 
come  within  the  inhibition  by  necessary  impli- 
cation. For  these  reasons  we  think  the  excep- 
tion should  have  been  sustained.  We  regret 
that  we  have  not  the  time  to  investigate  the 
authorities  more  fully,  but  the  short  time  re- 
maining for  the  final  determination  of  this 
controversy  and  the  nature  of  the  case  require 
a  prompt  disposition  of  this  appeal. 

The  main  ground  of  appellee's  contest  was 
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that,  while  the  face  of  the  returns  showed  that 
the  Field's  store  box  gaye  appellant  35  votes 
and  appellee  37,  appellee  In  fact  received  58 
votes  at  that  box;  that  21  specified  persons 
voted  for  appellee  at  that  box  whose  ballots 
were  altered  and  counted  for  appellant.  Upon 
proof  of  this  allegation,  appellee  recovered. 
Upon  the  trial  the  box  was  opened,  and  the 
21  ballots  in  question,  though  reading  for  ap- 
pellant, showed  marks  of  alteration,  and  those 
who  cast  them  swore  that  they  had  been  voted 
for  appellee.  Thirty-two  of  the  remainder 
shown  to  have  been  cast  for  appellee  were 
fair  upon  their  face,  and  were  admitted  in  evi- 
dence and  counted  for  appellee  upon  the  trial, 
over  the  objection  of  appeflant.  The  ground  of 
Us  objection  was  that,  as  the  official  verity  of 
the  box  and  the  returns  had  been  assailed  and 
overthrown  by  appellee,  the  ballots  were  not 
admissible,  and  should  have  been  rejected; 
that  the  only  way  to  establish  their  verity  was 
by  calling  the  electors  who  cast  them.  The 
proposition  appears  to  be  sound  that  the  verity 
of  the  contents  of  a  ballot  box  and  its  admissi- 
bility in  evidence  grows  out  of  its  character, 
as  the  result  of  official  acts,  in  favor  of  which 
the  law  Indulges  a  presumption  of  correctness 
until  overthrown  by  proof.  When,  however,  it 
is  not  shown  that  the  boxes  have  been  kept  in 
proper  custody,  or  when  its  contents  are  shown 
to  have  been  tampered  with,  the  ballots  lose 
their  force  as  official  documents,  and  are  not 
admissible  for  any  purpose  unless  accompanied 
by  proof  aliunde  of  their  verity.  Owens  v. 
State,  64  Tex.  505;  Russell  v.  State,  11  Kan. 
308.  Conceding,  however,  this  much  of  appel- 
lant's contention,  it  does  not  follow  that  the 
assignment  should  be  sustained.  The  election 
officers  swore  that  the  ballots  found  in  the  box 
were  in  the  condition  in  whch  they  were  cast 
by  the  voter.  The  truth  of  this  evidence  was 
overthrown  as  to  21  of  the  ballots  in  the  box. 
Under  the  familiar  rule  in  this  state  that  part 
of  a  witness'  statement  may  be  believed  and  an- 
other part  discarded,  the  evidence  of  the  elec- 
tion officers  was  ample,  in  the  absence  of  op- 
posing evidence,  to  establish  the  validity  of 
the  S2  ballots  fair  on  their  face,  and  purport- 
ing  to  have  been  cast  for  appellee. 

Of  the  points  sustained  in  favor  of  appellant, 
only  the  first  requires  a  reversal.  It  is  un- 
fortunate that  the  case  could  not  have  Ixtea 
tried  without  error.  In  justice  to  the  learned 
trial  judge,  appellee's  counsel  stated  in  oral  ar- 
gument that  the  point  of  surprise  and  nn- 
preparedness  was  orally  made  against  the  new 
matter  in  the  amendment  of  defendant,  and 
that  his  discretion  tn  the  premises  was  actually 
invoked   and   exercised.     Whatever   may   have 


been  the  facts  in  this  regard,  the  case  must  be 
decided  here  upon  the  record  as  it  stands.  For 
the  reasons  given,  the  judgment  is  reversed,  and 
the  cause  remanded.     Reversed  and  remanded. 

On  Rehearing. 

The  controlling  questions  In  this  cause  were 
certified  to  the  Supreme  C!ourt  (96  S.  W.  1068), 
and  their  answer  is  inconsistent  with  the  con- 
clusion reached  by  us  in  the  main  opinion.  In 
view  of  the  answer  the  motion  is  granted,  and 
the  Judgment  of  the  trial  court  in  all  things 
affirmed.    Affirmed. 


STATE  T.  HIGGINS  OHi  &  FUEL  CO. 
(Court  of  Civil  Appeals  of  Texas.  Dec.  5, 
1006.)  Appeal  from  District  Court,  Travis 
County:  V.  L.  Brooks,  Judge.  Suit  by  the 
state  of  Texas  against  the  Higgins  Oil  &  Fnel 
C3ompany.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed.  R.  Y.  Davidson, 
Atty.  Gen.,  and  Claude  Pollard,  Asst.  Atty. 
(3en.,  for  the  State.  Carlton  &  Proctor,  Greer 
&  Nail,  Jas.  L.  Antry,  and  Greer,  Minor  & 
Miller,  for  appellee. 

FISHER,  C.  J.  This  is  a  suit  brought  by 
the  appellant,  the  state  of  Texas,  against  the 
Higgins  Oil  &  Fuel  Company,  appellee,  to  re- 
cover an  occupation  tax  alleged  to  be  due  the 
appellant  under  the  provisions  of  chapter  148. 
i  9,  p.  364,  Acts  29th  Leg.,  known  as  the  "Ken- 
nedy Bill.'  The  case  was  tried  upon  appellant's 
first  amended  original  petition,  and  the  demur- 
rers, general  and  special,  of  appellee.  The 
groun£i  upon  which  the  tax  was  sought  to  be 
collected,  as  set  up  in  appellant's  petition,  are. 
In  substance,  as  follows :  The  appellant  alleged 
that  the  appellee  was  a  corporation  engaged 
within  this  state  in  the  wholesale  business  of 
any  and  all  mineral  oils,  including  crude  petro- 
leum oil,  and,  being  so  engaged,  was  liable  to 
appellant  for  occupation  tax  imposed  under  sec- 
tion 9,  c.  148,  p.  364,  Acts  29th  Leg. ;  said  occu- 
pation tax  consisting  of  several  specific  items, 
arrived  at  by  computing  2  per  centum  upon  sev- 
eral business  activities  of  appellee,  as  disclos- 
ed by  its  report  to  the  comptroller  of  public 
accounts.  It  was  admitted  in  open  court  that 
the  allegations  in  appellant's  first  amended 
original  petition,  as  to  appellee's  business  ac- 
tivities, were  true.  Appellee's  general  demurrer 
to  appellant's  petition  was  sustained,  and  the 
case  was  dismissed.  The  trial  court  correctly 
sustained  appellee's  demurrers  to  the  plaintiff's 
petition.  The  constitutionality  of  the  statute 
has  been  passed  upon.     Judgment  affirmed. 
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ABANDONMENT. 

Of  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  {  17. 
Of  attachment,  see  "Attachment."  J  1. 
Of  homestead,  see  "Homestead,"  {  2. 
Of  office  of  policeman,  see  "Mnnicipal  Corpora- 

tlons,"  i  1. 
Of  wife,  see  "Hasband  and  Wife,"  {  1. 

ABATEMENT  AND  REVIVAL 

Elffect  on  venae  of  revival  of  action  by  parties 
of  different  reaidence,   see   "Venue."   5  2. 

Election  of  remed.?,  see  "EJlection  of  Remedies." 

Judgment  as  bar  to  another  action,  see  "Judg- 
ment," t  6. 

Presentation  in  appeal  record  of  suffgestton 
of  death  as  ground  for  revival  of  action,  see 
"Appeal  and  Error,"  §  10. 

Right  of  action  by  or  against  personal  repre- 
sentntive.  see  "Executors  and  Administra- 
tors," S  2. 

I  1.     Deatb  of  party  and  revlTal  of  ao- 
tlon. 

The  conduct  of  a  party  held  not  such  aa  to 
have  estopped  her  from  maintaining  an  action 
or.  a  liquor  dealer's  bond  for  a  sale  of  liquor  to 
her  minor  son. — Brooks  v.  Ellis  (Tex.  Civ. 
App.)   836. 

The  abatement,  by  the  deatb  of  plaintiff,  of 
an  action  bronght  by  the  father  of  a  minor  on 
a  liquor  dealers  bond  for  sales  to  the  minor, 
held  not  to  have  precluded  a  subsequent  action 
by  the  minor^s  mother. — ^Brooks  v>  Ellis  (Tex. 
<5lT.  App.)  936. 

ABDUCTION. 

.See  "Seduction." 


Oriminal 
12. 


ABETTORS. 

responsibility,  see  "Criminal 

ABSTRACTS. 


Law," 


Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error."  H  10.  11. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,"  §  2. 

Compensation  for  taking  of  or  Injury  to  lands 
or  easements  for  public  use,  see  "Bhnlnent 
Domain,"  (  1. 


ACCIDENT. 

Cause  of  death,  see  "Death."  {  2. 

Cause  of  personal  injuries,   see  "Negligence," 

ACCOMPLICES. 

"Criminal   Law," 
Criminal 


Criminal  responsibUity, 

Instructions  aa  to  testimony  of,  see 

Law,"  I  24. 
Testimony,  see  "Oriminal  Law."  (  13. 


ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement";  "Release." 

ACCOUNT. 

Parties  entitled  to  allege  error  in  action  for 
accounting,  see  "Appeal  and  Error,"  §  19. 

Review  of  settlement  of  administrator's  ac- 
count as  dependent  on  finality  of  determina- 
tion, see  "Appeal  and  Error,"  (  2. 

Accounting  by  particular  daises  of  persons. 

See  "Executors  and  Administratorfl,"  {  3;  "Re- 
ceivers," S  2. 

Assignee  for  benefit  of  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,"  f  2. 

Guardian  of  infant,  see  "Guardian  and  Ward," 
<  2. 

ACCOUNT,  ACTION  ON. 

Harmless  error,  see  "Appeal  and  Error,"  S  25. 
Hearsay  evidence,  see  "Evidence,"  {  & 

ACCRETION. 

See  "Waters  and  Water  Coursea,"  S  1 
Ejectment    to    recover    land    formed    by,    sea 
"Ejectment,"  {  3. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions," 
8  3. 


ACCEPTANCE. 

Of  bill  of  exchange,  see  "Bills  and  Notes,"  {  1. 
Of  dedication,   see   "Dedication,"  §  1. 
Of  gpods  sold  in  general,  see  "Sales,"  {  8. 


Criminal 

i  2. 


ACCESSORIES. 

responsibility,    see   "Criminal   Ivaw," 


06  S.W.-70 


ACKNOWLEDGMENT. 

Of  instruments  transferring  possession  of  In- 
dian lands,  see  "Indians.' 

Operation  and  effect  of  admissions  as  evi- 
dence, see  "Criminal  Law,"  {  10;  "Evidence," 
%  4. 

(   1.    Nature  and  neoesalty. 

•Where  a  deed  by  a  husband  and  wife  was 
not  privily  acknowledged  by  the  wife,  it  was 
absolutely  void. — Poland  v.  Porter  CTex.  Civ. 
App.)  214. 

S   2.    Taking  and   certMeate. 

♦Under  Shannon's  Code,  §  3701,  a  deed  of 
which  the  probate  was  defective,  but  which  was 
registered  for  more  than  20  years,  h(M  valid 

*  Point  annotated.    See  syUabna. 
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and  admissible  in  evidence.— Kobbe  t.  Hani- 
man  Land  Co.  (Tenn.)  175. 

ACTION. 

Abatement,   aee   "Abatement   and   ReTtTsL** 
Accnial,  see  "Limitation  of  Actiona/'  J  S. 
Bar  by  former  adjudication,  aee  "Jndfment," 

<  6. 
Commencement  within  period  of  limitation,  bm 

"Limitation  of  Actions,"  g  3. 
Election  of  remedy,  see  "Election  of  Bemediee." 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 
Malicious  actions,  see  "Malicious  Prosecution." 
Misjoinder  of  causes  of  action  as  ground  for 

nonsuit,  see  "Dismissal  and  Nonsuit,"  8  1. 
SurriTal,  see  "Abatement  and  Revival,"  jt  1. 

Action*  between  partiet  in  partioular  relottoM. 
See  "Master  and  Servant,"  K  8-10. 
CSo-tenant8,  see  "Partition,"  t  1. 

.Iftions    by    or    againit    particular    ciMM*    of 
pertoni. 

See  "Brokers,"  {  3;  "Carriere,"  S{  2-4;  "Ex- 
ecutors and  Administrators,"  §  2;  "Husband 
and  Wife."  §  6;  "Indiana";  "Infants,"  S  2; 
"Insane  Persona,"  {  2;  "Municipal  Corpora- 
tions," §S  4-7:  "Partnership,"  §  2;  "Bail- 
roads,"  a  2-0;  "Religious  Societies"; 
"Schools  and  School  Distrias,"  i  1;  Street 
Bailroads,"  {  1;  "Theaters  and  Showa." 

Connecting  carriers,  aee  "Carriers,"  i  2. 

Telegraph  companies,  see  "Telegraphs  and  Tel- 
ephones," f  1. 
Fartivular  catuei  or  ground*  of  action. 

See  "Adultery";  "Bills  and  Notes,"  I  6: 
"Death,"  |  2;  "Forcible  Entry  and  Detainer," 
S  1 :  "Fraud."  J2:  "Insurance."  M  7,  8;  "Lost 
Instruments";  "Money  Paid'';  "^Negligence," 
I  8;  "Seduction,"  8  1;  "Work  and  Labor." 

Brea(  h  of  contract,  see  "Contracts,"  8  8.,  ,  „ 

Compensation  of  broker,  sec  "Brokers,    to. 

Compensation  of  teacher,  see  "Schools  and 
School  Districts,"  i  1. 

Death  cansed  by  operation  of  street  railroad, 
see  "Street  Bailroads,"  i  1. 

Delay  in  transportation  of  Hve  stock,  see  "Car- 
riers," 8  8.  ^        ^ 

Excessive  charge.^  for  carr  age  of  goods,  set 
"Carriers,"  8  2.  ^      ,      „  .  « 

Failure  to  deliver  goods,  se»-    'Carriers,    I  2, 

Failure  to  deliver  telegram,  see  "Telegraphs 
and  Telephones,"  8  1.  .,      ^         „_  „ 

Fires  canned  by  operation  of  railroad,  see  Ball- 
roads,"  g  9.  ^  „  .  , 

Gambling  contract,  see  "Gaming,"    8  1-     __ 

Injuries  to  bed  or  bank  of  stream,  see  "Wa- 
ters and  Water  Courses,"  8  1. 

Injuries  to  property  cansed  by  operation  of 
railroad,  see  "Railroads,"  8  5.  ,      „ 

Injuries  to  property  from  constraction  of  rail* 
road,  see  ^BaiUroads,"  8  2.  _  . 

I>iquor  dealer's  bond,  set-  "Intoxicating  liquors,' 
8  2.  „ .       „  .  « 

Loss  of  or  injury  to  goods,  aee  "CarriMS,"  8  2. 

I^ss  of  or  injury  to  live  stock,  see  "Carriers, 
8  8. 

Obstruction  of  water  course,  see  "Waters  and 
Water  Courses,"  8  1. 

Penalties  for  offenses  against  liquor  laws,  see 
"Intoxicating  Liquors,     8  4. 

Personal  injuries,  see  "Carriers."  8  4;  "Master 
and  Servant,"  8>  8-10;  "Municipal  Corpora- 
tions," 8  4;  "Bailroads."  88  6.  7;  "Street 
Railroads."  8  1;  "Theaters  and  Shows." 

Price  of  goods,  see  "Sales,"  8  6- 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  8  2. 

Bent,  see   "Landlord  and  Tenant "  §  2. 

Services,  se«  "Work  and  Labor." 


Partioular  form*  of  action. 
See   "Ejectment";    "Trespass   to   Try   THUe"; 
"Trover  and  Conversion." 

Partioular  form*  of  tpeeial  relief. 

See  "Divorce";  "Injunction";  "Interpleadw" ; 
"Marshalins  Assets  and  Securities":  "Parti- 
tion," 8  1;  "Quieting  Tltie";  "Specific  Per- 
formance." 

Admeasurement  or  assignment  of  dower,  see 
"Dower,"    8   1. 

Alimony,  see  "Divorce,"  8  4;  "Husband  and 
Wife/'  8  T. 

Cancellation  of  written  instrument,  see  "Can- 
cellation  of   Instiuments." 

Confirmation  of  tax  title,  see  "Taxation,"  8  7. 

Construction  of  will,  see  "Wills."  J  2. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Establishment  and  enforcement  of  right  of 
exemption,  see  "Elzemptions,"  8  2. 

Establishment  and  enforcement  of  right  at 
homestead,  see  "Homestead,"  f  8. 

Establishment  of  boundaries,  see  "Boundaries," 
I  1. 

Establishment  of  will,  see  "Wills."  8  1. 

Foreclosure  of  mortgage,  see  "Chattel  Mort- 
gages," 8  3;  "Mortgages,"  8  3. 

Issuance  of  paid  up  policy,  see  "Insurance." 

8  a 

Beformation  of  written  instrument,  see  "Ref- 
ormation of  Instruments." 

Bemoval  Of  cloud  on  title,  see  "Quieting  Title." 

Bemoval  of  judge,  see  "Judges,"  I  1. 

Sale  of  land  for  assessments  tor  municipal  Im- 
provements,   see    "Municipal    Corporations," 

Separate  maintenance  of  wlfe^  see  "Husband 
and  Wife,"  8  7. 

Setting  aside  fraudulent  conveyance,  sea 
"Fraudulent  Conveyances,"  8  2. 

Setting  aside  settlement  by  assignee  for  bene- 
fit of  creditors,  see  "Assignments  for  Benefit 
of  Creditors,"  8  2. 

Setting  aside  will,  see  "Wills."  8  L 

Trial  of  tax  titie,  see  "Taxation,"  8  7. 

Partioular  prooeedingi  in  action*. 

See  "Appearance";  "Costs";  "Continuance": 
"Damages";  "Depositiona^';  "Dismissal  and 
Nonsuit":  "Evidence";  "Execution";  "Judg- 
ment"; ''Judicial  Sales";  "Jury":  "Limita- 
tion of  Actions";  "Parties";  "Pleading"; 
"Process";  "Removal  of  Causes";  "Stipola- 
tions";  "Trial";  "Venue." 

Offer  of  judgment,  see  "Judgment,"  8  !)&• 

Verdict,  see  "Trial,"  8  15. 

Particular  remedies  in  or  incident  to  action*. 
See  "Attachment";  "Injunction";  "BecdverS"; 

"Sequestration." 
Stay  of  proceedings,  see  "Appeal  and  Error." 

SO- 

Proceeding*  in  eaerci*e  of  special  or  limited 
jurisdiction*. 
Criminal  prosecutions,  see  "Ciiminal  Law." 
Sulto  In  equity,  see  ''Equity." 

Review  of  prooeedingt. 
Sea  "Appeal  and  Error";  "Exceptions,  BUI  of": 
"Judgment,"  8  4:  "Jnstices  of  the  Peace," 
8  2;  "New  Trial.*' 

§    1.    Nature  and  foxm. 

An  action  held  one  at  law,  rendering  the  re- 
fusal of  the  court  to  transfer  it  to  eqnib^  not 
erroneous.— Ward  ▼.  Stnrdivant  (Ark.)  690. 

*Under  Kirby's  Dig.  8  5901,  when  one  sues 
in  equity  when  his  remedy  is  at  law  held,  be 
may  amend  his  complaint  and  have  the  cause 
transferred  to  the  proper  court,— Wood  v.  Stew- 
art (Ark.)  711. 


'Point  annotated.    See  syllabaa. 
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*Aii  equitable  defense  b  permissible  at  law. 
— ShaiTO«k  T.  KreiKer  (Ind.  T.)  161. 

i  8.   jr«i)tdev,     spllttlas,     eomaolldatloB, 
and  ■•TMraniM. 

*An  action  by  the  heirs  of  an  assignor  for 
tiM  benefit  of  mditora  against  the  asdcnee  to 
recover  amounts  fraudulently  paid  ont  oy  blm 
cannot  be  Joined  with  one  against  the  nme  de- 
fendant as  administrator  of  the  estate  of  the 
assinior's  motlier  to  recover  the  share  of  the 
mother's  estate  descended  to  the  assignor ;  there 
being  heirs  of  the  mother's  estate  who  had  no 
interest  in  the  claim  against  the  assignee.— 
Adamaon  v.  Donaldson  (Ky.)  1000. 

'Separate  actions  may  be  brought  for  dif- 
ferent legal  services  rendered  the  same  party 
andw  separate  contracts.— Wheieas  ▼.  Serrano 
(MaApp.)  loa 

ACT  OF  GOD. 

Affecting   liability   of   carrier   for   loss   of  or 
injury  to  goods,  aee  "Oarriers."  }  2. 

ADEQUATE  REMEDY  AT  LAW. 

Bffect  on  jorladiction  of  equity,  see  "Injunc- 
tion," ^  8. 

ADJOINING  LANDOWNERS. 

See  "Bonndarles." 


ADJOURNMENT. 


Pending    trial    of    criminal 
"Criminal  Law,"  {  19. 


prosecution. 


ADJUDICATION. 

Of  courts  In  general,  see  "Courts,"  I  1. 
Operation   and   effect  of  former  adjudication, 
aee  "Judgment,"  H  0,  7. 

ADMEASUREMENT. 

Of  dower,  see  "Dower,*"  i  1. 

ADMINISTRATION. 

Of   estate   assigned    for   benefit   of   creditors, 
see  "Assignments  for  Benefit  of  Creditors," 

Of  estate  of  decedent,  see  "Bzecutors  and  Ad- 
ministrators." 
Of  trust  property,  see  "Trusts,"  {  8. 

ADMISSION. 


To  practice  law,  see 
I  1. 


'Attorney  and   Client," 


ADMISSIONS. 

As  erldwtos  in  civil  actions,  see  "Evidence," 
14. 

ADOPTION. 

*An  order  of  adoption  made  without  proof 
that  residence  of  parents  is  unknown  cannot  lie 
attadced  by  a  brother  of  the  adoptive  father. — 
Coleman  v.  Coleman  (Ark.)  783. 

*An  order  for  adoption  reciting  that  the 
mother  is  dead  and  the  residence  of  ue  father  la 
unknown  held  a  compliance  with  the  law. — 
Coleman  v.  Coleman  (AA.)  783. 


Adoption  was  unknown  to  the  common  law, 
but  was  an  incident  of  the  civil  Uiw. — Hockaday 
V.  Lynn  (Mo.  Sup.)  686. 

'Statutes  of  adoption  are  strictly  construed 
against  the  adopted  child.— Hockaday  v.  Lynn 
(Mo.  Sup.)  686. 

The  act  of  adoption  is  to  l>e  liberally  constru- 
ed in  favor  of  the  adopted  child.— Hockaday  v. 
Lynn  (Mo.   Sup.)  686. 

*T7nder  Rev.  St.  1899,  {  2908,  providinat  for 
descent  of  property,  and  sections  6246-6248, 
providing  for  adoption  of  children  and  defining 
their  rights  against  adoptive  parents,  an  adopt- 
ed child  cannot  inherit  from  the  brother  of  her 
deceased  adoptive  father. — Hockaday  t.  liynn 
(Mo.  Sup.)  666. 

ADULTERY. 

'Evidence  on  a  trial  for  adulterv  held  not  suf- 
ficient to  support  a  conviction. — Curlee  r.  State 
(Tex.  Cr.  App.)  840. 

ADVANCEMENTS. 

See  "Descent  and  Distribution,"  |  2. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Titl«." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
Grant  of  land  held  adversely  as  champerty, 
see  "Champerty  and  Maintenance." 

(    1.    Nature  and  veavlsttes. 

*Ky.  St.  1903,  §  2646,  relating  to  the  limita- 
tion of  actions  for  the  recovery  of  a  street, 
held  to  apply  to  those  in  possession  of  a  street 
at  the  time  of  the  enactment  of  the  statute, 
provided  the  action  was  not  then  Iwrred.— City 
of  Covington  v.  Hall  (Ey.)  817;  Nowland  v. 
Hall,  IdT  X-,  /         , 

Ky.  St  1903,  i  2646,  relating  to  limitations 
of  actions  for  the  recovery  of  any  street,  held 
to  apply  to  actions  brought  by  and  against  a 
city.— Caty  of  Ctovington  v.  Hall  (Ky.)  317; 
Nowland  v.  Hall,  Id. 

*A  widow's  possession  of  her  husband's  land 
held  not  adverse  to  his  heirs  when  dower  was 
not  assigned  her.— Moore  v.  Ouiley  (Ky.)  1011. 

'Certain  evidence  held  insulficient  to  show  as 
a  matter  of  law  that  one  was  in  possession  of 
land  adversely  to  the  owner. — Missouri  Lumber 
&  Mining  Co.  v.  Jewell  (Mo.  Sup.)  678. 

*A  quitclaim  deed  insufficient  to  convey  title 
ktM  sufficient  to  show  color  of  title  in  grantee. 
— ^Perkins  Lcmd  &  Lumber  Go.  v.  Irvin  (Mo. 
Sup.)  680. 

'Certain  acts  held  not  to  have  amounted  to 
actual  possession,  though  done  under  color  and 
actual  claim  of  title.— Grain  v.  Peterman  (Mo. 
Sap.)  600. 

Under  Rev.  St  1899,  i  4268,  one  claiming 
land  held  barred  of  his  title  unless  he  commen- 
ced an  action  within  one  year  after  the  taking 
of  actual  possession  by  another.— Cbtin  v.  Peter- 
man  (Mo.  Sup.)  600. 

Where  adverse  possession  and  payment  of 
taxes  by  the  possessor  had  begun  prior  to  the 
division  of  an  estate  as  the  result  of  the  disabil- 
ity of  coverture,  failure  of  the  owner  of  the 
freehold  and  remainder  to  pay  taxes  for  more 
than  30  years  held  to  bar  their  rights,  under 
Rev.  St  1899,  (  4268.— De  Hatre  t.  Edmunds 
(Mo.  Sup.)  744. 


'Point  annotated.    See  syllabna. 
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'Where  defendant  held  land  in  adrerae  dob- 
■eaaion,  it  was  immaterial,  under  Rev.  St.  Is95, 
art  8343,  limiting  actions  for  the  recovery  of 
land  in  adverse  possession,  that  he  made  no 
claim  thereto  "by  limitation"  at  the  time  he 
went  into  posaeaaion  or  afterwards.— Logan  t. 
Meade  (Tex.  OIt.  App.)  210. 

*One  who  took  and  held  possession  of  land 
wider  a  mistaken  belief  that  it  extended  to  a 
certain  fence  JMd  to  have  acquired  title. — 
Logan  y.  Meade  (Tex.  Oiv.  App.)  210. 

Possession  of  a  party  to  a  partition  agreement 
which  acknowledged  die  existence  of  a  locative 
interest  in  the  land  outstanding  in  H.,  and  the 
poesession  of  a  grantee  of  such  party,  held  snb- 
ordinative  to  such  interest  and  not  adverse.— 
Surghenor  ▼.  Taliaferro  (Tex.  Civ.  App.)  648. 

'Evidence  held  insufficient  to  show  possession 
of  league  of  land  within  5-year  and  10-year  stat- 
utes of  limitations.— Wright  v.  Nona  Mills  Co. 
(Tex.  OiT.  App.)    917. 

S   S>    Operation  maA  eCeot. 

♦Where  the  occupancy  of  real  estate  wa«  ad- 
verse for  the  statutory  period,  it  operated  as 
an  investiture  of  title,  and  a  subsequent  act 
recognizing  the  validity  of  another's  claim  to  the 
premises  did  not  reinvest  the  title  in  the  claim- 
ant—Hudson V.  Stillwell  (Ark.)  356. 

*An  act  done  by  one  having  been  in  the  pos- 
session  of  real  estate  for  more  than  seven  years 
in  recognition  of  the  claim  of  another  to  the 
premises  held  important  as  a  circumstance  show- 
ing the  character  of  the  iiossession,  when  done 
by  the  same  person  who  had  held  for  the  statu- 
tory period.— Hudson  v.  StiUwell  (ArkO  356. 

'Adverse  occupancy  of  real  estate  held  to 
ripen  into  title  by  limitations.— Hudson  v.  Still- 
well  (Ark.)  356. 

'Occupancy  of  one  tract  by  one  to  whom  it 
and  an  adjoining  tract  is  conveyed  by  the  same 
deed  held  not  to  oust  the  constructive  posses- 
sion of  the  true  owner  of  the  adjoining  tract. 
— Hardie  v.  Investment  Guaranty  Trust  Go. 
(Ark.)  701. 

Under  Bev.  St.  1879,  art  8195,  persons  tak- 
ing possession  of  land  in  1861  held  not  to  ac- 
quire title  to  more  than  160  acres  by  10  years' 
possession  by  virtue  of  Pascfa.  Dig.  art  4624.— 
Poland  v.  Porter  (Tex.  Civ.  App.)  214. 

I  3.    Fleadins,   erldenoe,  trial,   and  re> 
view. 

In  an  action  for  the  recovery  of  land  claim- 
ed by  defendant  by  adverse  possession  held  a 
ouestion  of  fact  to  be  determined  from  the  evi- 
dence whether  defendant  claimed  title,  in  good 
faith,  by  virtue  of  a  quitclaim  deed.— Perkins 
Land  &  Lumber  Co.  v.  Irvin  (Mo.  Sup.)  580. 

*The  presumption  of  a  grant  arising  from 
possession  and  other  circumstances  held  one  of 
fact— Carlisle  v.  Gibbs   (Tez.  Civ.  App.)   192. 

Where  defendant  claimed  land  by  adverse  pos- 
session, under  Rev.  St.  1895,  arts.  3343,  3348, 
8349,  an  instruction  defining  his  rights  held 
error.— Logan  y.  Meade  (Tex.  Civ.  App.)  210. 

AFFIDAVITS. 

Effect  of  amendment  of  pleading  on  right  to 
remove  cause,  see  "Removal  of  Causes,"  {  1. 

Particular   prooeedingi   or   purposes. 

Change  of  venue  in  civil  actions,  see  "Venue," 
i  3. 

(Jhange  of  venue  in  criminal  iHVsecutions,  see 
"Criminal  Law,"  i  3. 

Continuance  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  t  17. 


AGENCY. 

See  'Trindpal  and  Agent" 

AGGRAVATION. 

Of  damages,  see  "Damages,"  |  2, 

AGREEMENT. 

See  "CJontracts." 

AGRICULTURE. 

Waiver  of  trandiise  to  maintain  agricultural 
fair,  eee  "Corporations,"  i  2. 

AIDERS  AND  ABETTORS. 

Criminal  responsibility,   see  "Oriminal   Law," 
12. 

ALIBI. 

Evidence  of  in  criminal  prosecution,  aee  "Crim- 
inal Law,"  i  7. 
Instructions  as  to,  see  "Criminal  Law,"  i  24. 


ALIENS. 


See  "Indiana." 


ALIMONY. 

See  *aMvorce,"  |  4. 

See  "Husband  and  Wife,"  t  7. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

An  alteration  alleged  to  have  been  fraudulent- 
ly made  in  a  building  contract  held  not  ma- 
terial.— ^McKensie  v.  Barrett  (Tex.  Civ.  App.) 
229. 

'Where,  in  an  action  upon  a  bnildlng  con- 
tractor's bond,  the  defendants  alleged  an  altera- 
tion of  the  specifications  of  the  contract  after 
its  execution,  the  burden  was  upon  them  to 
show  it<— McKenzie  v.  Barrett  (Tex.  Ov.  App.) 
229. 

AMBIGUITIES. 

evidence   to   explain,    see    *^vidence." 


Parol 
«  8. 


AMENDMENT. 


Questions  relating  to  amendment  of  pleading 
presented  for  review  on  appeal,  see  Appeal 
and   Error,"  {  14. 

Of  particular  act»,  inairument*,  or  proceeding*. 

See  "Judgment,"  |  3. 

Pleading,  see  "Pleading,"  {  8. 

Record  on  appeal  or  writ  of  error,  aee  "Ap- 
peal and  Error,"  (  10. 

Verdict  in  criminal  prosecution,  see  "Oiniinal 
Law,"  8  27. 

AMOUNT  IN  CONTROVERSY. 

JnriBdictional  amount,  see  "(Jonrts,"  1 2. 

AMUSEMENTS. 

See  "Theaters  and  Shows." 


'Point  aaaotated.    See  syllabas. 
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ANCIENT  INSTRUMENTS. 

As  eTldenoa,  see  "HMdence,"  |  7. 

ANIMALS. 

Carriage  of  live  stock,  aee  "Carriers,"  {  8. 

Ootificate  of  pedigree  of  as  evidence,  see  "EM- 
dence,"  |  7. 

Impounding  of  exempt  animals,  see  "Exemp- 
tions," {  1. 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," I  8. 

Mortgage  of,  aee  "Chattel  Mortgages." 

Mnnlci^  •tO(^  regulations,  gee  "Municipal 
Corporations,"  {  3. 

Opinion  evidence  in  prosecution  for  horse  theft, 
see  "Criminal  Law,"  {  12. 

Province  of  court  and  jury  in  action  for 
killing,  see  "Trial,"  {  7. 

Requisites   and   sufficiency   of   instructions   in 

Erosecution    for   horse    theft,    see    "Criminal 
,aw,"  {  24. 
Betrospective    operation    of    laws    relating   to 
liability   for   injuries   to   animals   caused   by 
operation  of  railroads,  see  "Statutes,"  i  4. 

ANNULMENT. 

Of  wiU,  see  "Wills,"  |  1. 

ANSWER. 

In  pleading,  see  "Pleading,"  |  2. 

APPEAL  AND  ERROR. 

See  "Exceptions,  Bill  of';  "New  Trial." 

Appeal  from  judgment  against  infant,  see  "In- 
fants," t  2. 

Appellate  jurisdiction  of  particular  courts,  see 
^'Courts,''  »  3. 

Costs,  see  "Costs,"  8  S. 

Issuance  of  writ  of  assistance  by  appellate 
court,  see  "Assistance,  Writ  of. 

Mandamus  to  compel  sending  up  of  transcript, 
see  "Mandamus,"  S  1. 

B«view  in  state  court  of  order  of  federal  court 
remanding  cause  previously  removed  from 
state  court,  see  "Removal  of  Causes/'  {  3. 

Beview  of  criminal  prosecutions,  see  "Criminal 
Law,"  §g  29-36;  'Taomicide,"  g  U. 

Beview   of  probate  proceedings,  see  "Wills," 

Beview  of  proceedings  for  accounting  by  ex- 
ecutor or  administrator,  see  "Executors  and 
Administrators,"  §  3. 

Beview  of  proceedings  in  justice  court,  see 
"Justices  of  the  Peace,"  8  2. 

I  1,   Hatnre  and  form  of  remedy. 

*The  right  of  appeals   is  a   statutory 


rijfht, 

•tnct- 

observed.— fn  re  Te"rrell's  Estate   (Ind.  T.) 


and  a  statute  governing  appeals  must  be  strict- 
ly observed. — In  re  Terrell"  "  •  ■  '-  ^  -"  » 
148. 

I  Z.    Deoialons  reviewable. 

•Under  Kirby's  Dig.  {  1199,  decree  had  law 
of  case  on  appeal  taken  more  than  a  year  after 
its  rendition,  though  less  than  a  year  after 
rendition  of  judgment  confirming  report  of  mas- 
ter on  account  referred  by  the  decree. — Young 
T.  Rose  (Ark.)  370. 

*An  order  confirming  a  sale  of  land  and  di- 
recting that  a  deed  be  made  is  a  final  and  ap- 
pealable order.— Forrester  v.  Howard  (Ky.)  984. 

*A  Judgment  awarding  a  new  trial  granted 
after  the  term  at  which  the  original  Judgment 
was  rendered  is  a  final  order  from  which  an 
appeal  lies.— Francis  t.  Lilly's  Ex'z  (Ey.)  993. 


*A  settlement  of  the  account  of  a  public  ad- 
ministrator as  administrator  of  a  decedent  held 
a  final  one,  authorizing  an  appeal  to  the  circuit 
court.— Taylor  v.  Bader  (Mo.  App.)  80. 

I  3.    Blsht  of  review. 

*That  defendant  compromised  with  plaintilf 
for  his  half  of  a  judgment  held  not  to  estop  it 
from  prosecuting  an  appeal  as  to  the  other  half, 
which  had  been  transferred  to  plaintiff's  at- 
torneys.—Wells,  Fargo  &  Co.  Express  v.  Boyle 
CTex.  OlT.  App.)  441. 

i  4.  PresentatloB  and  reserratlaii  1b 
lower  eoiirt  of  sroiuids  of  review 
—Issues  and  questions  In  lower 
eonrt. 

*In  a  suit  in  equity,  held,  that  a  question 
not  presented  by  the  complaint  could  not  l>e  con- 
sidered on  appeal.— Ironside  v.  City  of  Vinita 
(Ind.  T.)  167. 

*An  action  for  broker's  commissions  having 
been  tried  on  the  theory  that  the  complaint 
justified  a  recovery  on  a  quantum  meruit  and 
against  one  of  the  defendants  alone,  the  latter 
could  not  contest  such  construction  on  appeal. 
—McDonald  v.  Cabiness  CTex.  Civ.  App.)  943. 


8   6. 


aotlona,    and 


^^  Objeotlona    and 
mllnss  tbereon. 

*An  appellant  held  not  entitled  to  complain 
of  an  insufiicient  instruction  where  he  had  not 
requested  a  proper  one  on  such  point. — Qulf,  C 
&  S.  F.  By.  Co.  V.  Moseley  (Ind.  T.)  129. 

'Alleged  error  in  refusing  an  instruction  can- 
not be  reviewed  where  no  exception  was  takes 
or  complaint  made  in  the  nounds  for  a  new 
trial.— Harms  v.  Sheppard  (Ky.)  1012. 

'Objections  to  Instructions  cannot  be  consid- 
ered, it  not  appearing  that  they  were  ex- 
cepted to  and  that  the  objections  thereto  were 
made  on  the  motion  for  new  trial.— Harms  v. 
Sheppard  (Ky.)  1012. 

An  order  awarding  a  change  of  venue  cannot 
be  reviewed  on  appeal  in  the  absence  of  an  ob- 
jection and  exception  at  the  term  and  in  the 
court  awarding  the  change.— Coffey  v.  City  of 
Carthage  (Mo.  Sup.)  662. 

*A  failure  of  the  petition  to  state  a  cause  of 
action  may  be  taken  advantage  of  on  appeal, 
though  no  objection  was  made  or  exception  taken. 
— ^IJsher  V.  Western  Union  Telegraph  Co.  (Mo. 
App.)    84. 

In  an  action  for  injuries  at  a  railroad  crossing, 
failure  to  request  a  proper  instruction  as  to 
the  relation  of  defendant's  negligence  to  the 
injury  held  to 'preclude  complaint  of  an  instruc- 
tion erroneously  submitting  such  matter. — Houe- 
ton,  E.  &  W.  T.  Ry.  Co.  v.  Adams  (Tex.  Civ. 
App.)  222. 

In  an  action  for  injuries  to  a  child  by  a  train, 
a  request  to  s«>arately  submit  the  negligence 
of  each  parent  held  necessary  to  a  complaint  of 
an  instruction  submitting  the  negligence  of 
"both"  parents.— Houston,  B.  &  W.  T.  By.  C!o, 
V.  Adams  (Tex.  Civ.  App.)  222. 

Where  defendants  failed  to  request  an  ap- 
propriate instruction,  they  could  not  complain  of 
the  court's  failure  to  give  it. — ^McKenzie  t. 
Barrett  (Tex.  Civ.  App.)  229. 

{   6,  — ^  Exoeptlons. 

*An  exception  to  the  giving  of  several  In- 
structions, one  of  which  is  correct,  will  not  be 
reviewed  on  appeal.— Kansas  City  Southern  By. 
Co.  V.  Morris  (Ark.)  363. 

*An  exception  to  the  refusal  to  give  several 
instructions,  one  of  which  is  erroneous,  will  not 
be  reviewed. — Kansas  City  Southern  Ry.  Co. 
V.  Morris  (Ark.)  368. 


*  Point  annotated.   See  syllabns. 
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•Under  Kiibj't  Dig.  |i  6S86,  6S40,  ezoeptiona 
to  a  master's  raport  Had  too  Indenaite  to  n- 

anire  the  court  on  appeal  to  lerlew  tlie  order  o( 
lie  chancellor  confinninc  the  report.— Walworth 
T.  Birch  (Ark.)  717. 

•An  inatmetlon  held  not  reviewable  in  the 
abaence  of  an  exception. — White  Blver  Rt.  Oo. 
▼.  Bateaville  &  Winerra  Telephone  Co.  (Ark.) 
721. 

I  7.    ^^  Metloaa  f«r  aow  trbtL 

•Where  no  complaint  ia  made  on  motion  for 
new  trial  of  ftTing  of  inatmcUona  on  court's 
motion,  aaaienments  of  error  in  instrnctiona 
Bo  given  AekTnot  to  be  considered  on  appeal.— 
Miesonri,  K.  &  T.  By.  Oo.  T.  Wilhoit  (Ind. 
T.)   841. 

•Where  the  record  diacloses  all  the  facts 
necessary  to  enable  the  ooort  to  consider  the 
questions  of  law  presented,  a  motion  for  a  new 
trial  is  unnecessary.— Forrester  v.  Howard 
(Ky.)  984. 

•An  objection  to  a  change  of  venne  properly 
preserved  by  bill  of  excpptions,  but  not  raised 
aa  a  ground  for  a  new  trial,  held  not  reviewable 
on  appeal.— Goifey  v.  City  of  Carthage  (Mo. 
8np.)  662. 

•A  motion  for  new  trial  is  a  necessary  con- 
dition precedent  to  obtain  a  review  of  error  hi 
^vlng  a  peremptory  instruction.— Seymour  v. 
Southern  Ky.  Co.  (Tenn.)   174. 

•A  motion  to  dismiss  a  writ  of  error  on  the 

Sound  that  no  motion  for  a  rehearing  had  been 
ed  in  the  cause  in  the  Court  of  Civil  Ap- 
peala  Md  untenable  (Rev.  St.  1895,  art.  103(^. 
—Nixon  V.  Malone  (Tex.  Sup.)  380;  Mntnal 
Benefit  Life  Ins.  Oo.  v.  Same,  Id. :  Mutual  Life 
Ins.  Oa  of  New  York  v.  Same,  Id.;  Nixon  r. 
New  Tork  Life  Ins.  Co.,  Id. 

i  B.    Parties. 

•Where  a  decree  is  rendered  against  several 
defendants  jointly,  all  must  join  in  an  ap 
therefrom.— Faulkner  v.  Hutcbina  (Ind.  T.) 

I  9.    Sspersedeas  or  stey  of  prooeadiaca. 

•An  appeal  from  a  decree  in  cliancery  does 
not  stay  proceedings  under  the  decree  until  the 
same  has  Deen  superseded  in  the  manner  provid- 
ed  by  law.— Meeks  v.  State  (AA)  878. 

I  10.  Recrard  and  pvoeeedlaca  mot  fat  ree- 
ord— la  ceneral. 

•Under  Court  of  Appeals  rules  15  (67  8.  W. 
ix)  the  sufficiency  or  the  evidence  to  sustain 
the  finding  of  the  court  will  not  l>e  reviewed 
where  no  part  of  the  evidence  Is  set  oat  in 
the  abstract  filed  by  appellant — Taylor  ▼.  Bader 
(Mo.  App.)  80. 

Where  an  abstract  was  fatally  defective,  the 
court  of  appeals  in  its  discretion  will  not  permit 
an  amendment  after  motion  to  dismiss. — Redd 
V.  Missouri  Pac.  Ry.  Oo.  (Mo.  App.)  S9. 

•Where  appellant's  abstract  was  fatally  de- 
fective, appellant,  under  Court  of  Apijeals  rule 
15  (71  S.  W.  V)  Aeld  not  entitled  as  of  right 
to  file  an  amended  almtract  curing  the  defect 
two  days  before  the  case  was  set  for  hearing. 
—Redd  V.  Missouri  Pac.  Ry.  Co.  (Mo.  App.)  W. 

•Omission  of  the  clerk  to  obey  a  rule  of  court 
in  making  a  transcript  held  such  an  omission 
aa  might  t>e  supplied  on  suggestion  of  diminu- 
tion and  issuance  of  certiorari. — Seymour  v. 
Southern  Ry.  C!o.  (Tenn.)  174. 

•An  agreed  statement  of  facte  Incorporated 
in  the  record,  but  not  approved  by  the  trial 
Judge,  cannot  he  considered  on  appeal.— Watson 
V.  H.  L.  Birdwell  &  Son  (Tex.  Civ.  App.)  407. 

•On  appeal  by  defendant  in  an  action  on  a 
liquor  dealer's  bond,  the  appellate  court  could 
not  consider  evidence  outeioe  of  the  record  and 


ex  parte  affidavite  ahowinc  that  aince  the  trial 
of  the  actk>n  local  option  had  been  adopted  ia 
the  county.— Brooka  v.  Ellis  (Tex.  Civ.  Appu) 
086. 

*Heir8  proaecutliig  action  commenced  by  teata* 
tor  htid  entitled  to  affirmance,  but  not  to  dam- 
ages allowed  in  actions  appealed  for  delay  onlj^ 
where  record  on  appeal  conteined  no  entn  aC 
record  of  a  suggestion  of  decedent's  death  as 
condition  to  right  of  appeal,  as  provided  by 
article  1246,  Rev.  St  1886.— Lowrey  ▼.  Haynss 
(Tex.  Civ.  App.)  1068. 

1 11.  -^  Ksttera  to  b«  uhaiwm.  tty  roeord. 

•Abatract  of  record  failing  to  show  where 
record  proper  enda  and  bill  of  exceptions  begins 
kflid  to  present  nothing  for  review  except  the 
record  proper.— Glav  v.  Union  Wholesale  Pub. 
Oo.   (Mo.  Sup.)  676. 

•Hie  only  objections  to  evidence  tliat  will  be 
considered  on  appeal  are  those  made  in  the 
trial  court  aa  shown  by  the  bill  of  exceptions. 
—Jones'  Bstete  v.  Neal  (Tex.  Civ.  App.)  417. 

1 12.  -^  Seope  aad.  eoataats  of  reoord. 

•The  manner  in  which  oral  testimony  might 
be  brought  up  on  appeal  from  an  order  adjudg- 
ing one  guilty  of  contempt  determined. — Meeks 
T.  State  (Ark.)  87a 

*On  appeal,  certain  deeds  offered  in  evidence 
held  properly  before  the  court.  Laws  1903,  p. 
106.— Quail  T.  Lomaa  (Mo.  Sup.)  617. 

•A  bill  of  exceptiona  not  presented  to  the  trial 
Judge,  aa  required  by  Bev.  St  1896.  art  136S, 
Aeltf  not  open  to  consideration  on  appeal. — 
Western  Union  Telegraph  C!o.  v.  Bowe  (Tex. 
Civ.  App.)   22& 

1 13.  —  Heeesaity  of  UU  of  ezeeptloaa, 

ease,  or  stateaieat  of  facta. 

•Order  for  change  of  venue  held  eronnd  for 
reversal,  though  not  presented  by  bill  of  excep- 
tions.—Leslie  V.  G.  W.  Chase  &  Son  Mercantiie 
Co.  (Mo.  Sup.)  623. 

Alleged  erroneous  remarks  of  counsel  not  in- 
cluded In  the  bill  of  exceptions  Md  not  review- 
able on  appeal.~Jones  v.  Cooley  Lake  Glnb 
(Mo.  App.)  S2. 

A  bill  of  exceptions  failing  to  state  the  objec- 
tion on  which  the  court  excluded  testimony 
will  not  be  considered.— Linn  v.  Waller  (Tex. 
Civ.  App.)  480. 

Assignmenta  of  error  contained  in  record  on 
appeal  held  not  reviewable  in  absence  of  state- 
ment of  facte  and  bill  of  exceptions. — Faiaon 
V.  Meyenberg  (Tex.  Civ.  App.)  1066. 

1 14.  ^—  Qaestloaa    preseated    for     re- 

Tlew. 

•Where  the  evidence  is  not  set  out  in  the 

abstract,  as  required  by  Supreme  Q>nrt  rule 
9,  it  wUl  not  be  reviewed  on  appeal. — Stewart 
V.  Bobo  (Arik.)  682. 

On  appeal  AeZd,  that  a  contention  that  there 
was  nothing  to  show  tliat  all  the  testimony 
taken  in  the  cause  had  been  embodied  in  the 
transcript  was  without  merit— Lenon  v.  Brodie 
(Aric.)  979. 

Where  the  record  in  an  attachment  proceed- 
ing did  not  disclose  any  order  of  the  trial  court 
passing  upon  a  motion  to  retax  costs,  it  was  not 
considered  on  appeal. — Onrand  v.  Johnson  (Ind. 
T.)  127. 

•The  refusal  of  the  court  to  allow  a  proposed 
amendment  to  a  pleading  to  lie  filed  will  not 
be  reviewed  on  appeal  where  it  does  not  appear 
that  there  was  an  order  of  the  court  making 
the  proposed  amendment  a  part  of  the  record.- 
Dudley  V.  Herrinc  (Ky.)  Ssd. 

In  view  of  a  respondent'^  abstract  of  the 
record   not   rontroverted   by   appellant,    as   an- 


•Folat  aaaotated.    See  ayllabna. 
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thorlsed  by  Rev.  St.  1899,  |  813,  a  certain 
question  Aeld  not  before  the  court— Strother  t. 
McMollen  Lumber  Go.  (Mo.  Sup.)  84. 

*0n  appeal  In  an  equity  case,  the  Supreme 
Court  will  reriew  nothing  further  than  the  rec- 
ord proper,  where  the  whole  of  the  evidence  is 
not  Drought  up.— Ouinan  v.  Donnell  (Mo.  Sup.) 
47a 

'Though  under  Rev.  St.  1899,  i  866,  the  Su- 
preme Court  may  In  some  cases  on  reversing  a 
judgment  enter  the  one  that  should  have  been 
entered,  where  appellant  did  not  comply  with 
Rule  7  (73  S.  W.  v.),  requiring  evidence  to  be 
set  out  In  bill  of  exceptions,  the  judgment 
would  not  be  reviewed.— Patterson  t.  Patterson 
(Mo.  Snp.)  618. 

*An  appellate  court  on  a  writ  of  error  will 
examine  the  record  proper  and  reverse  the  judg- 
ment for  errors  appearing  on  the  face  thereof. 
—Orchard  t.  Naa(«al  Exchange  Bank  (Mo. 
App.)  824. 

1 15.  Aaslgmnent  of  errors. 

'Specification  of  error  based  on  general  as- 
signment in  motion  for  new  trial  Mid  not  to 
be  considered  on  appeal.— Missoari,  E.  &  T. 
Ry.  Co.  T.  WUhoit  (Ind.  T.)  841. 

*An  assignment  of  error  held  not  followed  by 
a  suffici^t  statement  so  ss  to  require  the  court 
to  review  it.— Carlisle  v.  Qibbs  (Tex.  Civ. 
App.)   192. 

'Assignment  of  error  not  followed  by  a  propo- 
sition nor  having  a  statement  subjoined,  aa  re- 
quired by  the  rules,  will  not  be  considered  on 
appeal.— Poland  v.  Porter  (Tex.  Civ.  App.)  214. 

'Where  an  assignment  of  error  copied  in  a 
brief  does  not  distinctly  specify  any  error,  aa 
required  by  Rev.  St.  1897,  art.  1018,  nor  does 
the  proposition  under  it,  ss  required  by  rule 
80  of  Court  of  Civil  Appeals  (87  8.  W.  xv), 
the  assignment  wiU  not  be  considered  on  ap- 
peal.—Poland  V.  Porter  (Tex.  Civ.  App.)  214. 

*In  the  absence  of  an  assignment  of  error, 
it  will  be  assumed  that  the  evidence  and  agree- 
ments of  parties  as  to  facts  were  sufficient  to 
authorize  the  direction  of  a  verdict,— American 
Surety  Co.  of  New  York  v.  San  Antonio  Loan 
&  Trust  O).  (Tex.  (Sv.  App.)  887. 

Ezclnsion  of  certain  evidepce  held  not  to  con- 
stitnte  fundamental  error,  reviewable,  tbough 
not  complained  of  by  assignment  of  error  em- 
braced in  the  recora. — Linn  v.  Waller  (Tex. 
Civ.  App.)  430. 

*An  assignment  of  error  which  does  not 
specify  the  perticular  ruling  of  the  court  com- 
plained of  will  not  be  considered. — Oulf,  0.  & 
8.  F.  Ry.  (3o.  v.  Garrett  (Tex.  Civ.  App.)  667. 

*A  cross-assignment  of  error  will  not  be  con- 
sidered where  the  record  does  not  show  that  it 
was  filed  in  the  trial  court,  and  where  there 
is  no  indorsement  on  appellee's  brief  that  a  copy 
thereof  was  filed  in  the  trial  court.— O.  C.  Wil- 
liams &  Co.  T.  Smith  (Tex.  Civ.  App.)  916. 

'Assignments  of  error  held  insufficient  to  sup- 
port propositions  that  instructions  were  con- 
tradictory and  calculated  to  give  undue  prom- 
inence to  issue  of  contributory  negligence. — 
Reeves  v.  Galveston,  H.  &  S.  A  Ry.  Co.  (Tex. 
Civ.  App.)  929. 

*A  proposition  in  the  briefs  that  a  special  in- 
struction was  argumentative,  contradictory,  mis- 
leading, and  on  the  weight  of  evidence,  is  not 
proper,  as  it  states  more  than  a  single  proposi- 
tion.—Reeves  V.  Galveston,  H.  &  S.  A.  Ry.  (3o. 
(Tex.  Civ.  App.)  929. 

'On  appeal  from  a  judgment  dissolving  an 
injunction  restraining  tiie  enforcement  of  the 
judgment,  held,  that  the  error  was  so  funda- 
mental tliat  it  might  be  presented  notwithstand- 


ing the  absence  of  error  in  the  trial  court- 
Houston,  E-  &  W.  T.  Ry.  Co.  T.  Skeeter  Bros. 
(Tex.  <31v.  App.)  1064. 

*A  proposition  which  is  not  germane  to  an 
assignment  of  error  to  which  it  is  appended  will 
not  be  considered  on  appeal.— Texas  &  N.  O.  Ry. 
CJo.  V.  Conway  (Tex.  CSv.  App.)  1070. 

iie.   Briefs. 

'Assiaiments  of  error  not  copied  in  the  brief, 
as  required  by  role  29  of  Court  of  Civil  Ap- 
peals (67  S.  W.  xr),  will  not  be  considered  on 
appeaL— Poland  v.  Porter  (Tex.  Civ.  App.)  214. 

'Proposition  in  brief  to  which  no  statement 
is  subjoined,  u  required  by  rule  81  of  Court  of 
C!ivil  Appeals  (66  S.  W.  xvi),  held  not  to  bo 
considerad  on  appeal.— Poland  t.  Porter  (Tex. 
C»v.  App.)  214. 

*A  brief,  in  the  preparation  of  which  no  at- 
tention was  paid  to  the  rules  of  court,  and  which 
did  not  present  the  errors  relied  on  for  reversal 
of  the  judgment  in  such  a  way  as  to  enable  the 
court  to  intelligently  jtass  upon  them,  would  not 
be  considered  on  appeal.— tiowrey  t.  Haynes 
(Tex.  Civ.  App.)  lOSk 

I  IT.  Dismissal,    withdrawal,    or    aban- 
doBmeat. 

An  application  for  reinstatement  of  a  case 
on  appeal  is  addressed  to  the  judicial  discre- 
tion of  the  court.— Slmerson  v.  Edge  (Ark.) 
857;  Crossett  Lumber  Co.  v.  Rolfs,  Id.;  Martin- 
dale  V.  Thompson,  Id. 

'Statement  of  grounds  for  reinstatement  of  ap- 
peal dismissed  for  failure  to  prosecute  in  time. 
— HJmerson  v.  Edge  (Ark.)  357;  Crossett  Lum- 
ber Oo.  T.  Rolfe,  Id.;  Martindale  ▼.  Thompson. 
Id. 

Where  an  appeal  by  one  of  several  defendants 
was  dismissed  for  want  of  inrties,  it  could  not 
be  reinstated,  under  Carter's  Ind.  T.  St  i  782, 
^  proceedings  to  bring  in  the  omitted  parties. — 
Faulkner  v.  Hntchins  (Ind.  T.)  168. 

(18.  B«vlew-Soope  and  wrtoat  la  ses- 
eral. 

Where  all  the  pleadings  are  before  the  court 
on  appeal,  the  merits  should  be  passed  upon.— 
Joll)  v.  Miller  (Ky.)  826;  Hendrick  v.  Same 
(Ky.)  380. 

'A  cause  will  be  beard  on  appeal  on  the  same 
theory  upon  which  the  parties  proceeded  in  the 
trial  court.— Deschner  v.  St.  Louis  &  M.  R.  R. 
Co.  (Mo.  Sup.)  737. 

*On  reversal  of  a  judgment  the  court  will  not 
pass  on  questions  which  will  not  arise  at  an- 
other trial. — Southwestern  Telegraph  ft  Tele- 
phone Co.  y.  Tucker  (Tex.  (Sv.  App.)  009. 

{19.  ^.—  Parties  entitled  to  allece  error. 

*A  party  cannot  complain  of  an  error  which 
it  invited.— Kansas  City  Southern  Ry.  CV>.  v. 
Belknap  (Ark.)  366. 

'Defendant  held  not  entitled  to  complain  of 
an  instruction ;  the  same  view  having  been  pre- 
sented in  an  instruction  given  at  its  request. — 
Frankfort  &  Versailles  "rraction  Go.  v.  Mar- 
shall (Ky.)  1036. 

'On  appeal  from  an  order  settling  a  guardian's 
account  respondent  held  not  entitled  to  a  re- 
statement of  the  account  in  order  to  correct  an 
alleged  mistake.— In  re  Switzer  (Mo.  Sup.)  461 ; 
Switzer  v.  Switier,  Id. 

An  instruction  cannot  be  complained  of  by 
plaintiffs  where  it  followed  the  allegation  of 
plaintiffs'  petition. — Masterson  v.  St.  Louis 
Transit  Co.  (Mo.  Sup.)  604. 

*A  defendant  Md  not  entitled  to  complain 
of  the  refusal  of  the  court  to  charge  on  a  par- 
tial   failure    of    consideration    for    the    claims 


'Point  annotated.    See  ajllabns. 
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sued  on. — National  Tube   Works   Co.  t.   King 
Refrigerating  &  Ice  Mach.  Co.  (Mo.  Sup.)  620. 

*Qn  appeal  a  par^  cannot  complain  of  an 
instruction  given  by  tne  court  which  is  the  same 
as  an  instruction  requested  by  him  and  refused 
1^  the  trial  court— Western  Union  Telegraph 
Co.  ▼.  Rowe  (Tex.  Civ.  App.)  228. 

I  20.  ^—  Amendments,      additional 
Vroofs,  and  trial  of  eanae  ana*. 

'While  the  chancellor's  finding  as  to  the  men- 
tal capacity  of  a  grantor  has  i>er8ua8ive  au- 
thority, on  appeal  the  issue  must  nevertheless 
be  determined  on  the  weight  of  the  testlmMiy. 
—Gray  v.  Gray  (Ark.)  878. 

121.  — —  FresnB&ptlons. 

*On  appeal  held  presumable  that  the  evidence 
sustained  the  finding.— Meeks  T.  State  (Ark.) 
87& 

The  presumption,  on  appeal,  as  to  the  point 
on  which  the  case  turned,  in  the  absence  of  a 
showing  as  to  such  fact  by  the  record,  stated. — 
Grain  v.  Peterman  (Mo.  Sup.)  600. 

•Leave  of  court  to  intervener  to  file  his  pe- 
tition will  be  presumed  to  sustain  the  judg- 
ment of  the  trial  court.— American  SuretiT  Co. 
of  New  Tork  v.  San  Antonio  Loan  &  Trust 
Co.  (Tex.  Civ.  App.)  887. 

•Where  the  record  does  not  contain  appellee's 
superseded  pleadings,  the  presumption  is  that 
they  stated  an  amount  within  the  jurisdiction  of 
the  court.— Ft  Worth  &  D.  C.  Ry.  Co.  v.  Un- 
derwood (Tex.  Civ.  App.)  453. 

I  22.  —  Dlsaretloa  of  oovrt. 

The  discretion  of  the  court  in  determining 
whether  documents  in  evidence  shall  be  put  in 
the  bands  of  the  jury  on  their  retiring  to  con- 
sider their  verdict  is  not  reviewable  on  appeal. — 
R.  C.  Stone  Milling  Co.  v.  McWiiliams  (Mo. 
App.)  828. 

♦Lower  court's  discretionary  action  in  refus- 
ing to  take  as  confessed  certain  interrogatories 
in  a  deposition  lield  not  to  warrant  reversal 
in  the  absence  of  a  showing  of  prejudice. — 
Davis  T.  Davis  (Tex.  Civ.  App.)  198. 

•Failure  to  show  an  abuse  of  discretion  in 
the  admission  of  one  deposition  of  a  witness 
rather  than  another  Aela  to  require  an  over- 
ruling of  an  assignment  of  error  oased  thereon. 
—Davis  r.  Davis  (Tex.  Oiv.  App.)  198. 

i  28.  —  Qvestlons  of  f  aot,  Terdlots,  and 
flndlnas. 

•A  chancellors  finding  will  not  be  disturbed 
on  appeal  unless  against  the  preponderance  of 
evidence.— Jenkins  v.  Tenkins  (Ark.)  685. 

A  finding  that  there  has  been  no  trespass 
committed  would  not  be  set  aside  on  appeal 
where  there  was  no  satisfactory  evidence  that 
the  location  of  plaintiff's  lines  included  the 
land  on  which  the  acts  in  question  bad  l>een 
committed.— Taylor   v.  Woolum    (Ky.)    1006. 

•Findings  of  trial  court  based  on  conflicting 
evidence  will  not  be  di8turl>ed  on  appeal. — 
Combs  V.  Virginia  Iron,  Coal  &  Coke  Ck>.  (Ky.) 
1013. 

•Where  the  evidence  is  conflicting,  held,  that 
great  weight  will  be  accorded  on  appeal  to  the 
chancellor  s  findings  on  facts.— Moore  v.  Moore 
(Ky.)  1027. 

•A  judgment  will  not  be  reversed  because  the 
iory  found  against  the  weight  of  the  evidence, 
bat  if  there  was  no  evidence  on  which  to  base 
the  verdict  the  judgment  will  be  reversed. — 
Knapp  V.  St  Louis  Trust  Co.  (Mo.  Sup.)  70. 

The  finding  of  a  trial  court  supported  by  evi- 
dence and  made  under  a  proper  aeclaraticm  of 
law  will  not  be  disturl)ed  on  appeal. — Perkins 
Land  &,  Lumber  Co.  v.  Irvin  (Mo.  Sup.)  680. 


The  finding  of  a  trial  court  based  on  evidenca 

is  binding  on  the  appellate  court,  but  is  not 
binding  if  there  is  no  evidence. — Hethcock  T. 
Crawford  County  (Mo.  Sup.)  582. 

•A  verdict  sustained  by  substantial  evidence 
and  approved  by  the  trial  judge  will  not  be 
set  aside  on  appeal  as  against  the  weight  of 
the  evidence. — Misssonri  Real  ESstate  Syndicate 
V.  Sims  (Ma  App.)  78S. 

•The  Supreme  Court  will  not  disturb  » Jury 
finding  based  on  a  conflict  of  evidence. — Gall, 
C.  &  S.  F.  By.  Co.  V.  Garrett  (Tex.  Oly.  App.) 
657. 

•A  trial  court's  findings  of  fact  Ijased  on  con- 
flicting evidence  will  not  be  distnrbed  on  appeal. 
—Rowe  V.  Gohlman  (Tex.  Civ.  App.)  1077. 

f  24.  ^—  Harmless  error  In  ceneral. 

•AVhere  a  verdict  is  authorized,  errors  in  rul- 
ings on  evidence  or  in  the  instructions  are  with- 
out  prejudice.— St.  Louis  A  S.  F.  R.  Co.  v. 
Sharrock  (Ind.  T.)  168. 

•Error  in  sustaining  a  demurrer  is  harmless 
where  other  pleadings  are  bad  and  the  court 
arrives  at  the  correct  decision. — Jolly  v.  Miller 
(Ky.)  826;    Hendrick  v.  Same  (Ky.)  330. 

•Any  error  in  declarations  of  law  in  trial 
before  the  coart  held  under  the  findings  to  be 
at  most  harmless  error.— Wheless  v.  Serrano 
(Mo.  App.)   108. 

•Where  a  building  contractor  and  his  surety 
defended  his  failure  to  complete  the  work  on 
the  ground  that  the  obligee  had  made  frandn- 
lent  alterations  in  the  contract,  but  it  appeared 
that  the  alterations  were  immaterial,  it  was 
not  prejudicial  error  to  instruct  a  verdict  tor 
them  upon  a  finding  that  "all"  the  alterations 
were  made  after  the  execution  of  the  contract— 
McKeniie  v.  Barrett   (Tex.  Civ.  App.)   229. 

In  an  action  against  a  railway  company  for 
injuries  to  a  passenger,  the  refusal  to  sustain 
an  exception  to  a  part  of  the  petition  held  not 
reversible  error.— International  «  G.  N.  B.  Co.  v. 
Cruseturner  (Tex.  Civ.  App.)  423. 

The  error  in  overruling  an  exception  to  an 
allegation  in  the  petition  held  not  material. — 
Texas  &  N.  O.  R.  Oo.  v.  Harrington  (Tex. 
Civ.  App.)  653. 

Notwithstanding  Rev.  St  1885,  art  3141,  re- 
fusal to  permit  party  to  withdraw  announce- 
ment of  ready  for  trial  and  to  continue  case 
because  of  calling  juror  as  witness  held  not 
error  under  the  circumstances. — ^Walker  v. 
Dickey  (Tex.  Oiv.  App.)  658. 

A  judgnient  for  plaintiff  in  an  action  for  pe^ 
sonal  injuries  should  be  reversed  for  the  erro- 
neous admission  of  evidence  as  to  certain  in- 
juries, although  the  amount  recovered  is  not  ex- 
cessive for  the  injuries  properly  proved. — South- 
western Telegraph  &  Telephone  Co.  v.  Tucker 
(Tex.  Civ.  App.)  909. 

•That  a  judgment  not  conforming  to  a  ver- 
dict is  favorable  to  a  party  held  not  to  preclude 
him  from  objecting  to  it— O.  G.  Williams  & 
Co.  V.  Smith  (Tex.  Civ.  App.)  916. 

I  2S.  ^—  Harmless  error  In  mllncs  on 
BTldence. 

•Where  the  testimony  of  witnesses  was  suffi- 
ciently full  to  enable  the  jury  to  understand 
what  was  intended  to  be  shown  by  photographs 
offered  in  evidence,  the  exclusion  of  the  photo- 
graphs was  not  prejudicial. — ^Kansas  City  South- 
em  Ry.  Co.  V.  Morris  (Ark.)  863. 

•In  an  action  for  the  death  of  a  railroad 
brakeman,  defendant  held  not  prejudiced  by  the 
court's  refusal  to  admit  evidence  of  the  pre- 
dictions of  bystanders  which  were  dnly  verified 
by  the  evidence  introduced.— St  Louis,  L  M.  & 
8.  Ry.  Co.  V.  Neal  (Ark.)  95a 
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*Brror  In  the  admission  «f  evidence  keM  cored 
by  iii8tracti<»ui.— LonisyiUe  &  N.  B.  Go.  t. 
Iiucas'  Adm'r  (Ky.)  806. 

•Error,  if  any,  in  an  action  by  an  adminis- 
trator In  permitting  a  widow  to  testify  in  his 
belialf  in  chief  after  other  testimony  m  chief, 
contrary  to  Civ.  Code  Prac.  |  606,  subsec.  3, 
htid  harmless.— Louisville  &  N.  R.  Go.  v.  Lacas' 
Adm'r  (Ey.)  308. 

The  error  in  admitting  certain  evidence  held 
not  prejudicial.— Strother  v.  McMullen  Lumber 
Go.  Wo.  Sup.)  34. 

The  error  in  excluding  certain  evidence  held 
not  cured  by  allowing  the  iMirty  to  introduce 
the  evidence  for  a  particular  purpose.— Stoner 
▼.  Royar  (Mo.  Sup.)  601. 

Where  defendant  was  charged  with  violating 
a  municipal  speed  ordinance,  defendant  held 
not  prejudiced  by  evidence  showing  the  train's 
■peed  beyond  the  city  limits. — Stotler  v.  Chicago 
£  A.  Ry.  Go.  (Mo.  Sup.)  609. 

•Erroneous  admission  of  evidence  on  the  qnech 
tioa  of  damages  held  not  cured  by  an  inetmc- 
tion  submitting  the  proper  measure  of  damages 
to  the  jury.— Jones  v.  Gooley  Lake  Club  (Mo. 
App.)  82. 

*ln  an  action  for  injuries  to  plaintiffs'  land 
•nd  loss  of  crops,  erroneons  admission  of  evi- 
dence concerning  what  it  would  have  been 
worth  to  raise  the  crop,  etc.,  held  prejudicial. 
—Jones  V.  Cooley  Lake  Club  (Mo.  App.)  82. 

The  exclusion  of  evidence  relating  to  the  main 
Issue  in  a  case  held  prejudicial.— Orath  v. 
Mound  City  Roofing  'nie  Co.  (Mo.  App.)  812. 

•Error  in  excluding  answers  of  a  witness  is 
harmless  where  the  same  testimony  is  elicited 
by  other  questions  to  the  witness.— Galveston, 
H.  &  S.  A.  Ry.  Go.  t.  Smith  (Tex.  Sup.)  240. 

•In  trespass  to  try  title,  the  admission  of 
certain  evidence  heid  not  prejudicial.— Carlisle 
T.  Gibbs  (Tex.  Civ.  App.)  192. 

•In  an  action  for  injuries  at  a  railroad  cross- 
ing, admission  of  improper  evidence  for  im- 
peachment purposes  held  not  cured  by  an  in- 
struction to  ^ive  it  no  weight  except  as  bearing 
on  the  credibility  of  the  witness.- Houston, 
B.  &  W.  T.  By.  Co.  v.  Adams  (Tex.  Civ.  App.) 
222. 

•Where  the  court  charged  the  jury  not  to 
consider  certain  evidence  for  any  purpose,  the 
error  in  admitting  the  evidence  was  harmless. — 
Houston  &  T.  C.  R.  Go.  v.  Anderson  (Tex.  Civ. 
App.)  440. 

•Any  error  in  admitting  the  affidavit  attached 
to  an  account  sued  on  held  harmless  where  the 
account  was  otherwise  sufficiently  proved. — 
Barlow  v.  Frederick  Steams  &  Co.  (Tex.  Civ. 
App.)  455. 

In  trespass  to  try  title,  admission  of  certain 
evidence,  though  immaterial,  held  not  reversi- 
ble error.— Walker  v.  Dickey  (Tex.  Civ.  App.) 
Ooo. 

•An  exception  to  part  of  plaintiff's  testimony 
was  overruled  whwe  prior  to  the  taking  there- 
of he  had  given  substantially  the  same  testi- 
mony without  objection. — Galveston,  H.  &  S.  A 
By.   Go.   V.  Cherry    (Tex.   Civ.  App.) 898. 

i  86.  ^—  HMn>l«sa  error  In  argiuaieBts 
•nd  ooBdvot  of  oonnsel. 

•An  inaccurate  statement  of  plaintitTs  case  in 
argument  not  appearing  to  be  prejudicial  held 
not  ground  for  reversal. — Orayson-McLeod  Lum- 
ber Go.  ▼.  Carter  (Ark.)  699. 

In  action  for  death  caused  by  operation 
of  railroad,  statement  of  counsel  held  not  ground 
for  reversal,  where  the  court  charged  the  jury 
not  to  pay  any  attention  to  them,  and  where 


the  amount  of  the  verdict  did  not  Indicate  that 
the  jury  were  actuated  by  prejudice. — San  An- 
tonio &  A.  P.  Ry.  Co.  V.  McMillan  (Tex.  Civ. 
AppJ  421. 

•Improper  statements  by  counsel  held  not 
ground  for  reversal  where  upon  objection  made 
attorney  withd^w  the  same  and  asked  the 
jury  not  to  consider  them. — San  Antonio  & 
A.  P.  By.  Go.  V.  McMillan  (Tex.  Civ.  App.) 
421. 

•In  action  for  injuries,  argument  of  counsel, 
though  improper,  held  not  ground  for  reversal. — 
Wells,  Fargo  &  Co.  Express  v.  Boyle  (Tex.  Civ. 
Appy441. 

I  ST.  ^—  Hkrailes*  error  la  Instmetloas. 

•Where  appellant's  testimony  in  an  action  on 
an  invalid  contract  shows  a  ratiScation,  er- 
rors and  instructions  as  to  original  vali4ity 
held  harmless. — School  Dist.  No.  47  v.  Goodwin 
(Ark.)  096. 

•An  erroneous  instruction  Add  no  ground  for 
reversal  in  view  of  the  verdict— Gulf,  C.  &  S. 
F.  Ry.  Go.  V.  Moseley  (Ind.  T.)  129. 

•In  an  action  for  injuries  to  a  theatre  patron, 
defmdants  held  not  prejudiced  by  an  abstract 
Instruction  with  reference  to  the  degree  of  care 
•required.— Nephler  v.  Woodward  (Mo.  Sup.)  488. 

•An  error  in  invading  province  of  jury  hM, 
in  view  of  the  circumstances  and  of  a  remittitur, 
to  have  been  not  prejudicial.  Rev.  St.  1899,  |{ 
721,  726. — Locher  v.  Euecheiuniester  (Mo.  App. ) 

In  an  action  for  breach  of  a  contract  extend- 
ing the  time  for  the  payment  of  a  debt  secured 
by  deed  of  trust,  defendant  held  not  prejudiced 
by  an  instruction  that  he  had  waived  perform- 
ance of  a  cyclone  insurance  clause. — Missouri 
Real  Estate  Syndicate  v.  Sims  (Mo.  App.)  783. 

In  an  action  for  personal  injuries,  the  mention 
in  an  instruction  as  to  damages  recoverable  of 
the  amount  claimed  by  plaintiff  lield  not  re- 
versible error.— Houston,  B.  &  W.  T.  By.  Co. 
V.  Adams  (Tex.  Civ.  App.)  222. 

•In  an  action  for  injuries  to  a  passenger,  the 
refusal  to  give  a  charge  held  not  prejudicial.— 
International  ft  G.  N.  R.  Go.  v.  C!rnsetumer 
(Tex.  av.  App.)  423. 

|S8.  -^  Error     waived     Im     appellate 
oonrt. 

•Assignments  of  error  not  presented  in  the 
brief  need  not  be  considered  by  the  court  on 
appeal.— Faison  v.  Meyenberg  (Tex.  Giv.  App.) 

§  ZB.   ——  Subsequent  appeal*. 

•The  decision  of  the  Supreme  Court  on  ap- 
peal is  the  law  of  the  case  on  a  subsequent  trial, 
and  cannot  be  re-examined,  modified,  or  set 
aside.— Rankin  v.  Schofield  (Ark.)  674. 

•The  law  governing  the  construction  of  an  act 
of  Congress  determined  on  a  former  appeal  held 
the  law  of  the  case  with  reference  to  similar 
facts  on  a  subsequent  appeal.— St  Louis,  I.  M. 
ft  S.  By.  Co.  V.  Neal  (Ark.)  95& 

{ 30.  Determination   and   disposition   of 
oanse. 

•The  power  of  the  Supreme  Court  to  render 
final  judgment  on  reversal,  under  Kirby'a  Dig. 
(  1236,  will  not  be  exercised  unless  there  is 
something  calling  for  a  departure  from  the 
usual  practice  to  reverse  and  remand. — L«non  v. 
Mutual  Life  Ins.  Co.  (Ark.)  117. 

•In  actions  involving  real  estate,  the  court 
on  appeal  should  on  reversal  remand  the  cause 
to  the  trial  court  in  order  that  the  titles  may 
be  cleared  up  and  supplementary  proceedings 
had  where  the  land  is  situated. — Foster  v.  Beid- 
ler  (Ark.)  968. 


•Point  annotated.    See  syUabna. 
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*In  eqaity  case,  where  error  is  apparent  on 
record  proper,  Supr^ne  CJourt  will  modlfr,  re- 
Terse,  and  remand  or  render  judgment  as  the 
facts  require.— Clainan  t.  Donnell  (Mo.  Sup.) 
478. 

*Where  a  railroad  company  and  an  engineer 
and  conductor  were  Jointly  sued  for  injunes  to 
plaintiff  at  a  crossing,  and  there  was  no  proof 
of  negligence  on  the  part  of  the  conductor,  a 
Joint  judgment  against  all  might  be  reversed  as 
to  the  conductor  and  affirmed  as  to  the  others, 
under  Rev.  St  1899,  |  866.— Stotler  t.  Chicago 
&  A.  Ry.  Co.  (Mo..  Sup.)  509. 

*Where  the  court  rightfully  granted  a  new 
trial,  the  fact  that  a  wrong  reason  was  assign- 
ed therefor  is  not  ground  for  disturbing  the 
ruling  on  appeal.— Deschner  t.  St  Louis  «  M. 
R.  R.  Co.  (Mo.  Sup.)  737. 

*An  appellate  court  held  not  conduded  by  the 
recitals  of  the  judgment  that  defendant  was 
duly  served  with  process  and  persmially  ap- 
peared and  filed  answer  and  then  defaolted.— 
Orchard  t.  National  Exchange  Bank  (Mo. 
App.)  824.     - 

Under  Shannon's  Code,  |  4902,  the  Supreme 
Court  Md  authorized  to  affirm  the  Judgment 
of  a  justice  of  the  peace  on  the  circuit  court 
erroneously  refusing  to  dismiss  the  appeal  on 
appellant's  motion.— C  B.  Donaghy  ft  Co.  t. 
McCorkle  (Tenn.)  1050. 

Where  on  suggestion  of  delay  in  prosecutioa 
of  an  appeal  the  only  questions  raised  are  as 
to  8uffic!en<7  of  the  evidence,  which  was  con- 
flicting, the  Judgment  will  be  affirmed. — ^Northern 
Texas  Traction  Co.  v.  Ake  (Tex.  Civ.  App.) 
207. 

Where  insurer  did  not  demand  deduction  of 
an  unpaid  premium  in  an  action  on  a  policy  in 
the  trial  court  a  jud^ent  for  insured  would 
be  reformed  by  deducting  such  premium  on  ap- 
peal without  reversal. — St  Paul  Fire  &  Marine 
Ins.  Co.  T.  Stogner  (Tex.  Civ.  App.)  218. 

*Cause  remanded  where  jud^ent  for  defend- 
ant was  erroneous,  but  no  finding  was  made  on 
one  of  defendant's  pleas.— Elliott  v.  Morris 
(Tex.  Civ.  App.)  220. 

*A  judgment  will  be  affirmed  where  the  court 
is  unable  to  determine,  in  the  absence  of  a 
statement  of  facts,  whether  error  was  commit- 
ted.—Watson  V.  H.  L.  Birdwell  ft  Son  (Tex. 
Civ.  App.)  407. 

*On  reversal  of  a  Judgment  in  action  against 
carrier  in  favor  of  appellee  held  that  the 
cause  would  be  remanded  in  order  that  he  might 
amend  his  petition  and  have  another  trial  on 
certain  issues.- Texas  &  P.  By.  Co.  v.  Allen 
dPex.  CLy.  App.)  450. 

*Acts  29th  Leg.  p.  71,  c.  61,  held  not  to  re- 
quire Court  of  CiTil  Appeals  to  file  conclusions 
of  fact  setting  out  in  full  the  evidence  admitted 
or  excluded  in  all  cases  of  assignments  of  er- 
ror as  to  admission  or  exclusion  of  evidence. — 
Walker  v.  Dickey  (Tex.  Civ.  App.)  658. 

APPEARANCE. 

An  appearance  held  not  a  voluntary  appear- 
ance to  the  merits.— Orchard  v.  National  Ex- 
change Bank  (Mo.  App.)  824. 


APPLIANCES. 

nplo 
and  Servant"  f 


Uabili]^  of  employer  for  defects,  see  "Master 


APPLICATION. 

For  insurance,  see  "Insarance,"  |  4. 
Of  assets  in  general,  see  "Marshaling  Assets 
and  Securitiea." 


APPOINTMENT. 

Of  tnutrdlan,  see  "Guardian  and  Ward,"  f  1. 
Of  insurance  agent  see  "Insurance,"  i  1. 

Of  pubUo  officert. 
See    'district    and    Prosecuting    Attomeya"; 

"Judges,"  t  1. 
Police,  see  "Municipal  Corporations,"  |  1. 
School  district  officers,  see  "Schools  and  School 

Districts,"  i  1. 

ARGUMENT  OF  COUNSEL 

Harmless  error  in,  see  "Appeal  and  Error." 
i  26. 

In  civil  actions,  see  "Trial,"  |  6. 

In  criminal  prosecutions,  see  "Criminal  Law," 
i  22. 

Necessity  of  incorporation  of  remarks  of  coun- 
sel in  bill  of  exceptions,  for  putpose  of  re- 
view, see  "Appeal  and  Error,"  \  13. 

ARREST. 

In  violation  of  constitutional  inhibition  againat 
imprisonment  for  debt  see  "Constitutional 
Law,"  f  2. 

I   1.   On  erlmlnal  tHuag^B. 

*Where  deceased  was  drunk  and  disorderiy 
in  an  officer's  presence,  the  officer  was  au- 
thorized to  arrest  him  without  a  warrant  and 
hold  him  until  a  police  judge  could  be  obtained 
to  try  him  or  commit  him  In  default  of  balL — 
Stevens  v.  Commonwealth  (Ky.)  281. 

ARSON. 

Impeachment   of    witnesses,    see    "Witnesses," 

I  4. 
Necessity  of  instructions,  see  "Criminal  Law," 

124. 
Variance  between  indictment  or  information  and 

evidence,  see  "Indictment  and  Information," 

f  7. 

*In  prosecution  (or  arson,  evidence  of  income 
of  accused  in  connection  with  building  burned 
held  admissible.— Dunlap  t.  Scate  (Tex.  Cr. 
App.)  846. 

ASSAULT  AND  BATTERY. 

Assault  with  itent  to  kill,  see  "Homicide,"  H 

2,  4,  12,  13. 
Province  of  court  and  jury  in  prosecution  for, 

see  "Criminal  Law,"  {  ^ 
Bequests   for   instructions   in    prosecution   for, 

see  "Criminal  Law,"  f  25. 

I    1.    Orlmimtl  responaiblUty. 

*In  a  proeecution  for  aggravated  assault  hM 
error  not  to  submit  issues  of  self-defense  a^ 
defense  of  another.— Reese  v.  State  (T^  Gr. 
App.)  842. 

ASSESSMENT. 

By  mutual  benefit  insurance  association,  see 
"Insurance,"  8  8. 


Of  compensation  for  property  taken  for  public 

use,  see  "Ehninent  Domain,"  I  2. 
Of  damages,  see  "Damages,"  {  8. 


Of     expenses     of     public     improvements,     see 
"Drains,"    i    2;     "Municipal    Corporations," 

f  ^ 
Of  loss  on  insured,  see  "Insurance."  t  3. 
Of  municipal   taxes,   see   "Municipal    C!orpora- 

tions,"  g  5. 
Of  tax,  see  "Taxation,"  |  8. 


*  Point  ajULotated.    ■••  srUaltwk 
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ASSETS. 

ICanhaliM,   im   "Marahallnc   Aneta   and   8e- 

CDritleik^ 
Of  estate  of  decedent,  Bee  "Bzecutws  and  Ad- 

minlatratMa,"  |  1. 

ASSIGNMENT  OF   ERRORS. 

8m  "Appeal  and  Brror,"  U  13,  16,  16,  28. 

ASSIGNMENTS. 

For  benefit  of  creditora,  see  "AnIgnmcBta  (or 

Benefit  of  Greditors." 
Fiaad  as  to  creditora,  see   "Fraudulent  Oon- 

veyancea." 

3Va«t/«rB  of  particular  tpeeif  of  property, 

rightt,   or  inttnunentt. 

Admeaanrement  ot  aaaicmnent  of  dower,  tee 

"Dower,"  |  1. 
Claims  againat  county,  aee  "Conntiea,"  {  2. 
OlalniB  against  manicipal  corporations,  see  "Mn- 

nidpal  Oorporati(ms,"   {  6. 

(   1.    Bichta  aad  liabilities  of  partlea. 

*Judcment  in  an  action  for  personal  injuries 
is  not  limited  to  half  the  claim,  because  plain- 
tiff before  bringing  his  suit  assigned  half  of 
the  amount  recovered  to  his  attomer.— South- 
western Telegraph  &  Telephone  Go.  v.  Tudter 
(Tax.  Civ.  App.)  909. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  J  1. 

Joinder  of  causes  of  actions  against  assignee, 
see  "Action,"  {  2. 

I   1.    Admlmlstratlom  of  assisaed  estata. 

Under  Ky.  St.  1903,  H  75,  87,  county  court 
of  county  where  assignee  for  creditors  qualifies, 
and  not  where  the  business  is  carried  on,  held 
to  have  Jurisdiction  to  order  a  sale  of  assigned 
estate.— fjexiuKton  &  Carter  County  Min.  Co. 
V.  Columbia  Finance  A  Trust  Co.  (Ky.)  332. 


I  B. 


aad    dls- 


AeeonatliiK,    sattlemoat, 
eharge  of  assignee. 

Petition  in  an  action  against  an  assignee  to 
surcharge  his  settlement  by  the  widow  and  only 
dild  of  the  assignor  held  to  state  a  cause  of 
action. — ^Adamson  v.  Donaldson  (Ky.)  1(X)9. 

Where  an  assignee  for  the  benefit  of  creditors 
is  subsequently  made  administrator  of  the  as- 
signor's estate,  the  assignor's  widow  and  child 
are  proper  parties  to  bring  an  action  against 
the  assignee  to  collect  amount  fraudulently  paid 
out  by  the  assignee. — Adamson  v.  Donaldson 
(Ky.)  1009. 

ASSISTANCE,  WRIT  OF. 

Writ  of  assistance  to  restore  possession  of 
real  property  held  not  obtainable  in  Supreme 
Coort  wnere  restoration  may  be  had  in  trial 
court— Foster  v.  Beidler  (Ark.)  96&, 

ASSOCIATIONS. 

See  "dubs." 

ASSUMPSIT.  ACTION  OF. 

See  "Mon«y  Paid";    "Work  and  Labw." 

ASSUMPTION. 

Of  risk  by  employ^  see  "Master  and  Servant," 

M  a,  a 


ATTACHMENT. 

See  "Bxecutlon" ;  "Sequestration." 

Effect  of  proceedings  in  bankmptcgr,  sss  "Bank- 

rnptcy,'*^  {  1. 
Elzempticms,  see  "Bzemptlons" ;    "Homestead." 
Questbns  presented  for  review  on  appeal,  see 

"Appeal  and  Brror,"  i  14. 

I  1,    Qnashlac,  raoatisB,  dissolvtloa,  or 
abaadoBatemt, 

•Under  Rev.  St.  1899,  i{  367,  870,  400,  407, 
414,  the  sustaining  of  a  plea  in  abatement  to 
an  attachment  In  a  salt  on  a  demand  not  due 
hM  not  to  require  the  dismissal  of  the  action, 
but  the  same  may  be  tried  on  its  merits  after 
the  maturity  of  the  demand.— National  Tube 
Works  Co.  T.  Ring  Refrigerating  A  Ice  Mach. 
Co.  (Mo.  Sup.)  920. 

To  sustain  an  attachment  in  an  action  for  the 
emt>esslement  of  a  quantity  of  wheat  by  an 
agent,  the  principal  held  required  to  prove  that 
he  owned  the  wheat  alleged  to  have  been  em- 
beizled,  and  that  the  axent  embezzled  it— R.  C 
Stone  Milling  Co.  v.  McWilliams  (Mo.  App.) 
o2o. 

i  8.    Claims  bjr  third  persons. 

*An  interpleader  In  an  attachment  proceeding, 
claiming  ownership  ot  the  attached  property, 
need  not  make  a  defense  to  plalntiil^  action 
against  defendant— Onrand  ▼.  Johnsmi  (Ind.  T.) 

t   8.    Zdablllties  on  bonds  or  nndertak- 
Incs. 

There  was  no  liability  on  forthcoming  bond 
where  execution  was  stayed  <hi  account  of 
discharge  in  bankruptcy,  and  where  defendant's 
wife,  as  interpleader,  had  subseqnentiy  recovered 
judgment  for  possession  of  the  property.— Our- 
and  T.  Johnson  (Ind.  T.)  127. 

ATTENDANCE. 

Of  Juror,  see  "Jury,"  |  2. 

Of  witness,  see  "Witnesses,"  (  1. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  In  dvil  ac- 
tions, see  "Trial,"  f  6. 

Arguments  and  conduct  of  counsel  in  criminal 
prosecutions,  see  "Criminal  Law,"  f  22. 

Attorneys  as  public  officers,  see  "District  and 
Prosecuting  Attorneys." 

Attorneys  in  fact,  see  "PrindjMkl  and  Agent," 
8  1. 

Competency  of  attorney  as  witness,  see  "Wit- 
nesses," {  2. 

Harmless  error  in  argument  of  counsel,  see  "Ap- 

ral  and  Error,"  |  28;  "Criminal  Law," 
86. 

Judgment  In  action  bv  attorney  as  bar  to  sub- 
sequent action,  see  ''Judgment"  (  6. 

Necessity  of  incorporation  of  remarks  of  coun- 
sel in  bill  of  exceptions  for  purpose  of  re- 
view, see  "Appeal  and  Error,"  {  13. 

Objections  to  argument  of  counsel  for  purpose 
of  review,  see     Oiminal  Law,"  i  80. 

Reservation  of  objections  to  remarks  of  counsel 
by  bill  of  exceptions,  see  "Criminal  Law," 
i  31. 

Suffidency  of  delivery  at  deed  to  attorney  of 
grantee,  see  "Deeds,"  i  1. 

Validity  of  execution  sale  of  land  to  attorney 
of  execution  debtor,  aee  "ESxecution,"  {  1. 

I   1.    nrhe  ofBee  of  attorney. 

Ky.  St  1908,  I  101,  which  was  originally 
section  6  of  Act  of  Oct  10,  1892  (Acts  1891- 
93,  pp.  258,  259.  c.  100).  held  repealed  by  Act 
March  17,  1902  (Acta  1902,  p.  45,  c  16),  entiUed 


*Polat  aanotated.    See  syllabna. 
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"An  act  to  regulate  the  granting  of  licenses  to 
practice  law  and  prescribing  the  qualifications 
of  attorneys  at  law  in  the  commonwealth  of 
Kentucky.'Wn  re  Create  (Ky.)  282. 

I  2.    Oompeiuatloii   and   U«a   of   attor- 
mey. 

*An  attorney  who  defends  an  action  in  which 
It  is  sought  to  recover  property  is  not  entitled 
to  a  lien  upon  the  property  saved. — ^Forrester 
V.  Howard  (Ky.)  984. 

'Persons  who  bring  about  settlement  with 
claimants  against  ooal  company  directly  held 
liable  to  the  same  extent  as  the  company  for 
compensation  of  attorneys  employed  by  the  com- 
plainants.—Ingersoll  T.  Coal  Creek  Coal  Co. 
PTenn.)  17a 

*In  an  action  against  coal  company  for  com- 
pensation of  attorneys  employed  by  claimants 
against  the  company,  company  held  not  pre- 
cluded from  asserting  the  invalidity  of  contract 
of  employment. — Ingersoll  v.  Coal  Creek  Coal 
Co.  (Tenn.)  178. 

Attorneys  held  not  entitled  to  recover  com- 
pensation for  services  in  cases  procured  by  per- 
sonal solicitation  of  their  representative.— In- 
gersoll V.  Coal  Creek  Coal  Co.  (Tenn.)  178. 

A  contract  between  an  attorney  and  client 
construed,  and  held  to  give  the  attorney  a  right 
to  receive  certain  land  as  compensation,  though 
he  did  not  fully  succeed  in  the  case.— Carlisle 
V.  Qibbs  (Tex.  Civ.  App.)  192. 

AUTHENTICATION. 

Of  copies  of  judicial  records,  see  "Evidence," 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  H  2,  S. 
Of  broker,  see  "Brokers,"  §  1. 
Of  insurance  agent,  see  "Insurance,"  ({  1,  7. 
Of  justice  of  the  peace,  see  "Justices  of  the 
Peace,"  g  1. 

BAILMENT. 

See  "Carriers,"  §  2. 

Embezzlement  or  larceny  by  bailee,  see  "Em- 
bezzlement." 

*The  owner  of  goods  held  liable  to  a  gratui- 
tous bailee  for  the  necessary  storage  charges  ac- 
tually paid  by  the  latter.— Smith  v.  P.  W.  Hdt- 
man  Co.  (Tex.  Civ.  App.)  1074. 

BANKRUPTCY. 

See   "Assignments   for   Benefit   of  Creditors." 
(Jonelusiveness  of  judgment  in  proceedings  by 
creditor  of  bankrupt  against  trustee  in  bank- 
ruptcy, see  "Judgment,"  i  7. 

I  1.    Anlgniiieat,     adminlstratlan,     and 
cUstiibiitloB  of  bankrupt's  estate. 

Statement  of  what  defendants  must  show  as 
to  the  matter  of  exemptions  to  defeat  recovery 
by  a  trustee  in  bankruptcy  on  the  ground  that 
money  assigned  to  defendants  by  the  bankrupt 
was  exempt  to  him.— O'SuIlivan's  Trustee  t. 
Douglass  (Ky.)  990. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  30 
Stat  664,  §  67,  subsec  %"  [U.  8.  Comp.  St 
1901,  p.  3449],  held  a  trustee  in  bankruptcy 
could  recover  of  defendants  where,  within  four 
months  of  the  filing  of  the  petition,  the  bank- 
rupt, to  defeat  creditors;  voluntarily  assigned 
to  defendants  a  claim,  which  he  coliected,  giving 
the  money  to  the  bankrupt,  part  of  it  before  and 
part  after  the  filing  of  the  petition.— O'SuIli- 
van's Trustee  T.  Douglass  (Ey.)  990. 


The  salary  of  a  city  official  held  not  exempt^ 
so  as  to  prevent  its  recovery  by  the  trustee  In 
bankruptcy  of  the  official  from  the  persons  t» 
whom  he  assigned  it.— O'SuIlivan's  Trustee  t> 
Douglass  (Ely.)  990. 

Iden  of  attachment  heU  not  to  have  taken 
effect  more  than  four  months  before  bank- 
ruptcy proceedings,  so  as  to  be  enforceable  by 
state  court — ^Meyers  r.  Smith  (Mo.  App.)  10^ 

BANKS  AND  BANKING. 

Amendment  of  pleading  in  action  by  bank,  see- 

"Pleading,"  ft  3. 
Checks,  see  "Bills  and  Notes." 

BAR. 

Admission  to  practice  law,  see  "Attorney  and' 

Client,"  {  1. 
Of  action  by  former  adjudication,  see  "Jadg- 

ment"  |  6. 
Pleas  in  bar,  see  "Pleading,"  |  2, 

BASTARDS. 

As  beneficiary  In  mutual  benefit  insurance  cer- 
tificate, see  "Insurance,"  {  8. 

I   1.    Propertr. 

Under  Ey.  St  1903,  H  2097,  2098,  making 
void  a  marriage  of  a  negro  and  white  woman, 
neither  she  nor  their  children  can  inherit  of 
him.— Moore  v.  Moore  (Ky.)  1027. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFITS. 

Acceptance  of  as  ground  of  estoppel,  see  "Es- 
toppel," {  3. 

Acceptance  of,  as  waiver  of  right  to  appeal., 
see  "Appeal  and  Error,"  |  S. 


BEQUESTS. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  (  8. 

BETTING. 

See  "Gaming." 

BIAS. 

Of  witnesi,  see  "Witnesses,"  {  4. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  EXCHANGE 

See  "Bilta  and  Notes." 

BILL  OF  LADING. 

As  subject  of  forgery,  see  "Forgery." 


BILL  OF  PARTICULARS. 

See  "Pleading,"  i  6. 
'Point  aanotated.    See  sjrllabiis. 
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BILLS  AND  NOTES. 

Jlcceptance    of   note   as   waiver   of  mechanics' 

lien,  see  "Mechanics'  Tiiens,"  |  3. 
Applicability  of  ingtructiona  to  case  in  action 

on  note,  see  "Trial,"  §  10. 
J'urisdiction  of  justice  of  the  peace-  in  action 

on  note,  see  "Justices  of  the  Peace,"  i  1. 
Beqairements  of  statate  of  frands,  see  "Frauds, 

Statute  of,"  i  1. 

I   1.   BeqvlsltM  Mid  Talldlty. 

Transaction  held  to  show  drawee  of  draft 
liable  for  exchange  thereon.— State  Bank  of 
Iowa  Falls  v.  American  Hardwood  Lumber  Co. 
(Mo.  App.)  786. 

i   2.    Blclita  and  UsbUltles  on  indone- 
ment  o*  tvansf  e*. 

•Under  Mansf.  Dig.  i  482  (Ind.  T.  Ann.  St. 
1890,  S  464)  a  payee  transferring  a  note  held 
liable  as  indorser. — Mayes  Mercantile  Co.  v. 
Handley   (Ind.  T.)  125. 

•Though  the  form  of  an  indorsement  of  a 
note  did  not  conform  to  the  law  merchant,  its 
negotiability  hdd  preserved  by  the  terms  of  Rev. 
St  1895,  art  307.— Eowe  v.  Oohlman  (Tex.  Ciy. 
App.)  1077. 

*Th«  discharge  of  a  pre-existing  debt  is  snfS- 
dent  consideration  for  the  indorsement  of  a 
note  alleged  to  have  been  obtained  through 
fraud  to  sustain  the  indorsee's  rights  as  a  bona 
fide  purchaser.— Ro'.ve  v.  Qohlman  (Tex.  Civ. 
App.)  1077. 

i   3.    Preseatmeiit,   demand,  notlee,   and 
protest. 

•Delay   of   five    days,    excluding    Sunday,    in 

5 resenting  check  for  payment  held  to  discharge 
rawer  when  presentation  within  a  reasonable 
time  was  not  waived. — Bums  v.  Yocum  (Ark.) 
956. 

•Instruction  held  erroneous  as  assuming  that 
drawer  of  check  by  promise  to  pay  waived 
presentation  for  payment  within  a  reasonable 
time.— Bums  v.  Yocum  (Ark.)  956. 

1  4L     Payineat   and   disoharse. 

•Instruction  assuming  that  check  was  not  paid 
by  bank  by  issuance  of  deposit  slip  because 
amount  was-  not  credited  to  party  presenting 
it  on  books  of  bank  held  erroneous. — Bums  t. 
Yocum  (Ark.)  9S6. 

•Acceptance  by  payee  of  check  of  worthless 
deposit  slip  held  to  place  loss  on  payee,  though 
employes  of  bank  did  not  place  deposit  to  her 
■credit.— Burns  v.  Yocum  (Ark.)  956. 

f  B.     Actions. 

•A  duebill  held  to  import  a  consideration  un- 
der Rev.  St  1899,  !  894.— Locher  v.  Kuechen- 
miester  (Mo.  App.)  92. 

Dnder  Rev.  St  1899,  {  449,  one  within  Mis- 
souri who  refused  to  accept  or  pay  a  draft 
drawn  out  of  the  state  and  permitted  it  to  be 
protested  held  liable  for  10  per  cent,  of  the 
principal  thereof  as  damages.— State  Bank  of 
Iowa  Falls  V.  American  Hardwood  Lumber  Co. 
(Mo.  App.)  786. 

•In  an  action  on  «  note  held  that  under  the 
petition  plaintiff  could  not  recover  for  attorney's 
fees. — Le  Tulle  Mercantile  Co.  v.  Rugeley  (Tex. 
Civ.  App.)  438. 

An  action  held  properly  brought  as  on  a  note 
and  its  indorsement.  Instead  of  on  a  balance 
of  account— Le  Tulle  Mercantile  Co.  v.  Ruge- 
ley (Tex.  Civ.  App.)  488. 

•In  an  action  on  a  note,  certain  evidence  held 
inadmissible  as  showing  failure  of  considera- 
tion.— Walker  v.  Tomlinson  (Tex.  Civ.  App.) 
906. 


•A  note  stipulating  for  a  collection  fee  held 
to  authorize  a  recovery  of  the  fee  based  on 
the  amount  due  at  the  time  of  the  bringing  of 
salt— Walker  t.  Tomlinson  (Tex.  Civ.  App.) 
90S. 

BOARD  OF  HEALTH. 

See  "Health."  1 1. 

BONA  FIDE  PURCHASERS. 

At  execution  sale,  see  "Eixecution,"  {  1. 

Of  bill  of  exchange  or  promissory   note,   see 

"Bills  and  Notes^'  i  2. 
Of  lands,  see  "Vendor  and  Purchaser,"  |  1. 

BONDS. 

Abatement  of  action  on  bond,  see  "Abatement 

and  Revival,"  J  1. 
Applicability  of  instructions  to  case  in  actions 

on  bond,  see  "Trial,"  {  10. 
Conformity  of  judgment  to  verdict  in  action  on 

bond,  see  "Judgment,"  |  2. 
Municipal  bonds,  see  "Municipal  Corporations." 

S'  5. 
Of  liguor  dealers,  see  "Intoxicating  Liquors," 

SS  2,  4. 
Presentation   in   appeal  record  of  pounds   of 

review   in   action  on  bond,  see   "Appeal  and 

Error,"  {  10. 
Sureties  on  bonds,  see  "Principal  and  Surety." 

Bonde  for  performance  of  dutiet  of  trust  or 

o/lice. 

See  "Clerks  of  Courts" ;  "Guardian  and  Ward," 

8S  :;,  3. 

Bonds  in-  judicial  proceedings. 
See  "Appeitl  and  Error,"  |  9;    "Attachment" 

S3;    "Criminal  Law,"  S  36;    "Forcible  Entry 

and  Detainer,"  S  1. 
Appeal    from    judgment    of   justice    court,   see 

"Justices  of  the  Peace,"  {  2. 

BOOK  MAKING. 

See  "Gaming,"  {  2. 

BOUNDARIES. 

Taking  question  from  jury  in  action  involving 
boundary  line,  see  "Trial,"  %  6. 

I  1.   Evldenee,    aseevtalaatent,    and    es- 
tablla^MiMnt. 

•A  written  agreement  executed  by  the  vendors 
of  present  owners  of  adjacent  lands  which  set- 
tles the  boundary  held  admissible  in  evidence  on 
the  issue  of  the  location  of  the  boundary,  and 
binding  on  the  present  owners. — Samples  v. 
Smyth  (Ky.)  1047. 

BREACH. 

Of  condition,  see  "Insurance,"  I  8. 

Of  contract  see  "Contracts,"  |  5 ;   "Sales,"  {  8, 

Of  warranty,  see  "Sales,"  {  5. 

BRIBERY. 

Evidence  of  acts  and  declarations  of  conspira- 
tors, see  "Criminal  Law,"  §  11. 

On  a  prosecution  for  bribery,  certain  evidence 
held  properly  admitted. — Butt  v.  State  (Ark.) 
723. 

On  a  prosecution  for  bribery,  evidence  held 
sufficient  to  sustain  a  conviction.— Butt  v.  State 
(Ark.)  723. 


•Point  annotated.    See  syllabna. 
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BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  i  16. 

BROKERS. 

Inaurance  brokers,  see  "Insurance,"  (  1. 

Issues  in  action  for  bndLer's  commissions  pre- 
sented for  review  on  apiwal,  see  "Appeal  and 
Error,"  {  4. 

i    1.    EmpIaymMit   mad   authority. 

*An  autnority  from  a  landowner  to  real  es- 
tate agents  in  general  terms  to  sell  land  author- 
ised them  to  ngn  a  written  contract  in  accord- 
ance with  the  prevailing  custom, — J.  B.  Wat- 
kina  Land  Mortg.  Oo.  v.  Campbell  (Tex.  Civ. 
App.)  227. 

I  2.    Oompenaatloa  and  Ilea. 

Real  estate  broker  AeZd  not  entitled  to  his 
commission  on  showing  that  he  secured  a  con- 
tract with  solvent  parties  to  purchase  the  land. 
—Lewis  V.  Briggs  (Ark.)  688. 

•Under  Act  March  28,  1903  (Acts  1908,  p. 
161),  person  selling  real  estate  held  not  entitled 
to  recover  commissions  unless  be  has  written 
authority  to  offer  it  for  sale. — Rothwell  v.  Oib- 
son  (Mo.  App.)  801. 

*Under  Act  March  28,  1908  (Acts  1908,  p. 
161),  broker  held  not  entitled  to  recover  com- 
mission for  sale  of  realty  unless  he  had  au- 
thority in  writing  to  offer  property  for  tnie. — 
Finley  v.  Handley  (Mo.  App.)  803. 

*An  owner  of  standing  timber  who  had  em- 
ployed a  broker  to  sell  the  same  held  entitled 
to  make  the  sale  himself  to  a  stranger,  if 
done  in  good  faith,  and  thereby  deprive  the 
broker  of  the  right  to  comi)ensation. — McDon- 
ald V.  Cabiness  (Tex.  Civ.  App.)  943. 

*In  an  action  for  broker's  commissions,  it 
was  immaterial  that  plaintiff's  employer  did 
not  in  fact  own  the  timber  at  the  time  he  em- 
ployed plaintiff  to  sell  the  same,  he  having  ac- 
auired  title  before  he  subsequently  sold  it  to 
le  purchaser  procured  by  plaintifr. — McDonald 
V.  Cabiness  (Tex.  Civ.  App.)  948. 

*In  an  action  for  broker's  services,  it  was 
immaterial  to  plaintiff's  right  to  recover  that 
the  sale  made  by  the  owner  to  idaintitTs  pur- 
chaser was  not  fraudulent  or  with  knowledge 
that  plaintiff  had  been  negotiating  with  him.— 
McDonald  v.  Cabiness  (Tex.  Civ.  App.)  943. 

*Where  an  owner  of  timber  land,  after  hav- 
ing employed  plaintiff  to  sell  the  timber  at 
epeclfiea  prices  and  on  specified  terms,  sold  the 
timber  to  an  employ^  of  plaintiff's  purchaser 
on  other  terms,  plaintiff  could  not  recover  com- 
missions under  me  contract.— McDonald  v.  Cab- 
iness (Tex.  C^v.  App.)  943. 

i   3.    Aetioas  tor  compensatioa. 

In  an  action  for  broker's  services  under  a 
contract,  plaintiff  held  entitled  to  join  a  prayer 
for  a  recovery  of  the  reasonable  value  of  his 
services  on  a  quantum  meruit— McDonald  v. 
Cabiness  (Tex.  Civ.  App.)  943. 

A  petition  in  an  action  for  broker's  services 
held  to  charge  that  his  contract  of  employment 
waa  the  contract  of  each  of  the  defendants  and 
not  the  joint  contract  of  both.— McDonald  v. 
Cabiness  (Tex.  Civ.  App.)  948. 

BUILDING  CONTRACTS. 

See  "Contracts,"  M.  2,  6. 

Alteration  of,  see  "Alteration  of  Instruments." 

Harmless  error  in  action  against  sureties  on, 

see  "Appeal  and  Error,"  |  24. 
Sureties  on,  see  "Principal  and  Surety,"  i  2. 


BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  "Criminal  Law," 

BURGLARY. 

I    1.    Offeasos  aad  respoaaHilUtjr  there- 
for. 

*BnrglaiT  is  established  by  proving  a  break- 
ing and  theft  of  property  withoat  regard  to 
the  value  of  the  property  taken.— Mason  v. 
State  (Tex.  Cr.  AppO  864. 

i   2.    Proseoatloa  aad  pvalshaMat. 

An  Instruction  on  trial  for  burglary  JMd  to 
safSdent^  cover  qneationB  arising  from  defend- 
ant's claim  that  he  purchased  all^^  stolen 
property  found  in  his  possession. — Johnson  v. 
State  (Tex.  Cr.  App.)  286. 

*An  instruction  on  a  trial  for  burglary  held 
to  cover  the  presumption  arising  from  defend- 
ant's possession  of  alleged  stolen  property. — 
Johnson  v.  State  (Tex.  Cr.  App.)  266. 

CALENDARS. 

Computation  of  time,  see  "Time." 

CANCELLATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

Cancellation  of  deed,  see  "Deeds,"  g  1. 

Cancellation  of  will  by  insane  person,  see  "In- 
sane Persons,"  i  2. 

Computation  of  period  of  limitation  In  action 
to  set  aside  deed,  see  "Limitation  of  Ac- 
tions," 5  3. 

Rescission  of  contract,   see  "Contracts."   |   4. 

Setting  aside  fraudulent  conveyances,  see 
"Fraudulent  C(Hiveyances,"  I  2. 

i    1.    Proeeedlass  aad  relief. 

An  heir,  seeking  to  have  his  deed  to  the  ad- 
ministrator canceled  and  to  have  an  acoountinK, 
cannot  require  an  accounting  until  the  deed  Is 
set  aside.— Jolly  v.  Miller  (Ky.)  S26 ;  Hendrick 
y.  Sams  (Ky.)  830. 

CAPACITY. 

Testamentary  capacity,  see  "Wills,"  |  1. 

CARRIERS, 

AppUcabllItT  of  instructions  to  case  in  aettoa 
for  failure  to  deliver  goods,  see  "Trial,"  f  10. 

Applicability  of  instructions  to  case  in  actioB 
for  injuries  to  passenger,  see  "Trial,"  {  10. 

Disposition  of  cause  on  appeal  in  action  against, 
see  "Appeal  and  Error,''  §  30. 

Documentary  evidence  in  action  for  injuries  to 
animals  in  transportation,  see  "Evidence,"  |  T. 

Evidence  showing  fraud  in  action  against,  see 
"Fraud,"  g  1. 

Examination  of  witnesses  in  action  for  in- 
juries to  shipment,  see  "Witnesses,"  |  3. 

Federal  jurisdiction  of  case  Involving  right  to 
recover  excess  of  charges  paid  to  carrier,  see 
"Courts,"  g(  4,  6. 

Forgery  of  bill  of  lading,  see  "Forgery." 

Form,  requisites  and  sufficiency  of  instructions 
in  action  for  injuries  to  passenger,  see 
"Trial,"  i  9. 

Fraud  in  inducing  issuance  of  bill  of  lading,  see 
"Fraud,"  g  1. 

General  and  special  damages  in  action  for  In- 
juries to  shipment,  see  "Damages,"  g  1, 

Grounds  for  injuncftion  to  prevent  preference 
at  railroad  depot  to  rival  nackmoi,  see  "In- 
junction," g  1. 


*Polat  aaaotated.    See  syllabiia. 
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Hannlen  error  In  action  for  Injuries  topw- 
lenger,  aee  "Appeal  and  Error,''  M  ^.  27. 

Hearsar  evidence  in  action  for  injaries  to  paa- 
■en^er,  aee  "Eridence,"  i  6. 

Opinion  evidence  as  to  reasonableneaa  of  rate, 
aee  "Evidence,"  {  9. 

Presumptiona  in  action  for  injuries  to  paaaen- 
ger,  aee  "Evidence,"  I  1. 

Province  of  court  and  jury  in  action  for  in- 
jnriea  to  gliipper  of  atoclc,  see  "Trial,"  §  7. 

Quashing  Indictment  or  information  for  theft  of 
nJlroad  tieiceta,  aee  "Indictment  and  Informa- 
tion," I  ft 

Receipt  leaned  b;  aa  evidence,  see  "Evidence," 

Heqnests  for  instructions  in  action  for  failure 
to  deliver  goods,  see  "Trial,"  |  11. 

Right  to  open  and  close  in  action  for  ejection 
M  passenger,  see  "Trial,"  |  8. 

Theft  of  railroad  tickets,  see  "Larceny,"  |  1. 

(  1.    Ooatrol  and  ves«latloB  of  eomaaon 
earriers. 

A  carrier  held  not  to  have  published  its  rates, 
as  required  by  Interstate  Commerce  Act,  |  0 
(tJ.  S.  Comp.  St  1901,  p.  S15C1,  so  aa  to  make 
the  charging  of  a  smaller  rate  Illegal ;  the  ached- 
ales  not  being  posted  in  the  station. — Wabash 
R.  Co.  y.  fiUoop  (Mo.  Sup.)  607. 

In  an  action  against  a  railroad  for  a  failure 
to  funilsh  cars  on  demand,  held,  that  under 
the  terms  of  plaintiff's  order  he  was  not  en- 
tiUed  to  recover  a  penalty,  nor  damages  based 
•o  defendant's  failure  to  furnish  the  cars  with- 
in the  time  specified  by  statute.— Texas  &  P. 
Ry.  Co.  V.  Shipman  (Tex.  Civ.  App.)  449. 

*An  application  for  cars  by  a  shipper  lield 
insufficient  to  warrant  recovery,  under  Sayles* 
Rev.  Civ.  St.  arts.  4497-4499,  imposing  a  pen- 
alty on  carriers  for  delay  in  furnishing  cars. — 
Texas  &  P.  Ry.  Co.  v.  Loving  (Tex.  Cfv.  App.) 
461. 

I  2.    Oaxriase    of   coods. 

*An  express  company  cannot  limit  the  amount 
e<  its  iiaoility  for  loss  or  damage  to  goods  by 
an  express  receipt  not  based  on  a  conaideration. 
—Southern  Express  Co.  v.  Hill  (Ark.)  371. 

In  an  action  against  a  carrier  for  failure  to 
deliver  a  package,  an  instruction  that  the  burden 
was  on  tne  carrier  to  show  that  the  package 
was  mismarked,  provided  the  carrier  delivered  a 
MU  of  lading  snowing  that  the  package  was 
oorrectly  marked,  AeM  erroneous. — Southern  Ex- 
press do.  V.  HiU  (Ark.)  871. 

Complaint  for  excess  of  charges  paid  to  car- 
rier in  language  of  Kirby's  Dig.  H  6621,  6730, 
held  not  rendered  bad  by  Act  Feb.  4,  1887,  c. 
104,  24  Stat  879  [U.  B.  Comp.  St  1001,  p. 
X154],  especially  in  view  of  section  22  of  that  act 

g4  Stat  387  [fj.  S.  Comp.  St  1901,  p.  3171]).— 
.  L.  Halliday  Milling  Co.  v.  Louisiana  A  N.  W. 
R.  Co.  (Ark.)  374. 

On  an  issue  as  to  reasonable  rates,  evidence 
ot  through  rates  and  division  thereof  held  ad- 
missible.—H.  L.  Halliday  Milling  Co.  t.  Louis- 
iana &  N.  W.  R.  Co.  (Ark.)  ffr4. 

In  an  action  for  excess  of  charges  paid  to  car- 
rier, testimony  of  the  rate  detk  of  railroad  com- 
mission as  to  reasonable  charges  held  admissible. 
— H.  L.  Halliday  Milling  Co.  v.  Louisiana  A  N. 
W.  R.  Co.  (Ark.)  874. 

*It  is  the  dnty  of  an  express  company  to  make 
personal  delivery  of  packages,  or  promptly  noti- 
fy the  consignee.— American  Standard  Jewelry 
(30.  V.  Witherington   (Ark.)  686. 

*The  carrier  is  not  in  default  for  failure  to 
give  notice  of  the  arrival  of  goods,  where  the 

gtckage   is  not  properly   addressed. — American 
tandard  Jewelry  Co.  r.  Witherington  (Ark.) 
095. 


In  an  action  against  a  carrier,  defendant's 
pleadings  held  not  to  have  precluded  the  defense 
of  mistake  on  the  part  of  its  agent  in  making  oat 
the  bill  of  lading.— Cohen  Bros.  v.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  437. 

In  an  action  against  a  carrier,  held  that  a 
certain  special  plea  fairly  set  up  the  defense 
of  mistake  on  the  part  of  its  agent  in  making 
out  the  bill  of  lading.— Cohen  Bros.  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ. 
App.)  437. 

In  an  action  against  a  carrier  for  failure  to 
deliver  all  the  articles  mentioned  in  a  bill  of 
lading,  the  defense  .of  mistake  on  the  part  of 
defendant's  agent  held  open  to  defendant— Co- 
hen Bros.  V.  Missouri,  K.  &  X.  Ry.  Co.  of  Texas 
(Tex.  Civ.  App.)  487. 

The  local  agent  of  a  railroad  at  a  station 
at  which  a  shipper  desires  to  have  cars  fur- 
nished him  has  authority  to  receive  applica- 
tions therefor. — Texas  &  P.  Ry.  Co.  v.  Allen 
(Tex.  C!iv.  App.)  450. 

*A  carrier  is  liable  as  an  insurer  for  the  lose 
of  gooda  intrusted  to  him  for  transportation, 
unless  the  loss  is  cansed  by  the  act  of  Ood, 
the  public  enemy,  inherent  defects  in  the  goods, 
or  negligence  of  tne  shipper.— Fentiman  v.  Atchi- 
son, T.  ft  S.  F.  By.  Co.  (Tex.  Civ.  App.)  989. 

*The  destmction  of  goods  while  in  the  pos- 
session of  a  carrier  by  an  unprecedented  flood 
held  the  result  of  an  act  of  Ood. — Fentiman  v. 
Atchisra,  T.  A  S.  F.  By.  Co.  (Tex.  Civ.  App.) 
939. 

*A  carrier  sued  for  the  loss  of  goods  received 
for  transportation  held  required  to  prove  to  be 
relieved  trom  liability  that  the  gooos  were  de- 
stroyed proximately  oy  an  act  of  Ood  or  the 
Snblic  enemy,  etc.— Fentiman  v.  Atchison,  T. 
;  S.  F.  By.  <3o.  (Tex.  Civ.  App.)  939. 

•Whether  a  carrier  sued  for  the  loss  of 
goods  overcame  the  shipper's  prima  facie  case 
held  for  the  jury. — Fentiman  v.  Atchison,  T. 
A  S.  F.  Ry.  Co.  (Tex.  Civ.  App.)  939. 

In  an  action  against  a  carrier  for  loss  of 
freight  from  a  flood,  the  question  of  its  negli- 
gence in  exposing  the  goods  to  the  danger  of 
the  flood  held  for  the  jury.— Fentiman  v.  Atchi- 
son, T.  A  S.  F.  Ry.  Co.  {Tex.  Civ.  App.)  939. 


In  an  action  against  connecting  railway  com- 
panies for  the  negligent  burning  of  a  car  of 
cotton,  held,  that  the  proof  made  a  prima  fade 
case  against  the  delivering  company. — Cane  Belt 
Ry.  (3o.  V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.  Civ.  App.)    1066. 

t   8.    Oarriace  of  I1t«  stoek. 

*In  an  action  against  a  carrier  for  injnries 
to  a  shipment,  the  question  whether  the  carri« 
In  co-operation  with  another  carrier  ojierated 
a  line  of  railway  from  the  place  of  shipment  to 
the  point  of  destination  held  for  the  jury. — St. 
Louis,  I.  M.  A  S.  Ry.  Co.  v.  Keys  (Ind.  T.) 
13& 

*In  an  action  against  a  carrier  for  injuries 
to  a  shipment  of  hogs,  the  question  of  the 
negligence  of  the  carrier  causing  the  Injuries 
held  for  the  jury.— St  Louis,  I.  M.  A  S.  Ry. 
Co.  V.  Keys  (Ind.  T.)  138. 

In  an  action  against  a  carrier,  certain  evi- 
dence held  to  raise  a  presumption  that  the  car- 
rier had  control  of  a  line  for  purposes  of  ship- 
ment to  the  point  of  destination.— St  Louis,  I. 
M.  A  S.  Ry.  Co.  v.  Keys  (Ind.  T.)  138. 

*A  shipper  suing  a  carrier  for  injuries  to  live 
stock  held  to  have  the  burden  of  proof.— St. 
Louis,  I.  M.  A  S.  By.  Co.  v.  Keys  and.  T.) 
138. 


•Faint  Muotated.    See  syllabiis. 
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*A  contract  of  shipment  of  hones  held  to  fix 
the  amount  of  recovery  in  case  of  total  loss. — 
St.  Louis  &  S.  F.  R.  Co.  t.  Sharrock  (Ind.  T.) 
158. 

*In  an  action  against  a  carrier  for  inmries  to 
«  shipment  of  mtiles,  held  not  j>re8umaole  from 
certain  evidence  tliat  the  keeping  of  the  mules 
in  stock  pens  constituted  an  unusual  delay,  or 
was  calculated  to  be  injurious  to  their  health. — 
liouisville  &  N.  R.  Co.  v.  Warfield  (Ky.)  813. 

In  an  action  against  a  carrier  for  loss  of 
a  shipment  of  live  stock,  evidence  held  insuffi- 
-ident  to  show  that  the  stock  died  by  reason  of 
any  negligence  on  the  part  of  the  defendant, — 
liOuisville  &  N.  R.  Co.  v,  Warfield  (Ky.)  318. 

*A  carrier  is  not  liable  for  loss  or  injury  to 
live  stock  caused  by  unprecedented  climatic  con- 
ditions.—Lonisville  &  N.  R.  Co.  T.  Warfield 
<Ky.)  313. 

A  provision  in  a  ccmtract  for  the  shipment  of 
live  stock  held  not  to  apply  to  a  claim  for  dam- 
ages arising  from  the  carrier's  act  in  arbitrarily 
changing  the  route  of  the  shipment. — Pecos  & 
N.  T.  Ry.  Co.  V.  Hughes  (Tex.  Civ.  App.)  410. 

•Provisions  in  a  contract  for  the  shipment  of 
live  stock  held  void  as  contrary  to  public  policy. 
—Pecos  &  N.  T.  Ry.  Co.  v.  Hughes  (Tex.  Civ. 
App.)  410. 

*In  an  action  against  a  carrier  for  delay  in 
transportation  of  live  stock  unloaded  and  sold  at 
a  point  other  than  that  to  which  the  shipment 
was  consigned,  held,  that  values  at  the  point  of 
unloading  and  sale  were  immaterial  on  the  ques- 
tion of  damages.— Texas  Sc  P.  Ry.  Co.  v.  Ship- 
man  (Tex.  Civ.  App.)  449. 

{   4.    Carriase  of  passenpecs. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  passenger  while  alighting,  certain 
evidence  held  admissible,  in  rebuttal  of  the  car- 
rier's evidence. — Kansas  City  Southern  Ry.  Co. 
V.  Belknap  (Ark.)  866. 

•The  care  required  of  a  street  railway  com- 
pany as  to  passengers  alighting  stated. — Louis- 
ville City  Ry.  Co.  v.  Hudgms  (Ky.)  275. 

Statement  of  right  of  a  passenger  on  a  street 
■car  to  be  carried  for  a  single  fare.— Frankfort 
A  Versailles  Traction  Co.  v.  Marshall  (Ky.) 
1085. 

In  an  action  for  injury  to  plaintiff  while  a 
passenger  on  defendant's  car,  held,  that  the  evi- 
dence showed  the  negligence,  if  any,  to  be  that 
of  servants  on  other  cars. — Coyne  v.  United 
Railways  Co.  of  St.  Louis  (Mo.  App.)  110. 

•A  boy  boarding  a  street  car  with  the  consent 
-of  the  gripman  held  a  trespasser,  and  not  a  pas- 
senger.— Drogmund  v.  Metropolitan  St.  Ry.  Co. 
(.Mo.  App.)  1001. 

♦A  street  railway  company  owes  to  a  tres- 
passer on  a  car  the  duty  of  exercising  ordinary 
care  to  prevent  injury  to  him  while  removing 
him  from  the  car. — Drogmund  v.  Metropolitan 
St.  Ry.  Co.  (Mo.  App.)  1091. 

•A  street  railway  company  held  liable 
for  injuries  sustained  by  a  boy  trespassing  on 
a  car  while  being  ordered  to  leave  the  car  by 
the  conductor.— Drogmund  v.  Metropolitan  St. 
Ry.   Co.  (Mo.   App.)   1001. 

In  an  action  against  a  carrier  for  injuries  to 
a  boy  tre!!passing  on  a  car  while  being  ordered 
to  leave  the  car  by  the  conductor,  an  instruc- 
tion held  erroneous,  in  view  of  the  act  of  the 
conductor  violating  the  rule  requiring  him  to 
exercise  ordinary  care  to  prevent  injury  to 
the  boy. — Drogmund  v.  Metropolitan  St.  Ry. 
Co.   (Mo.  App.)   1091. 

In  an  action  against  a  carrier  for  injuries 
to  a  shipper  of  a  horse,  a  finding  of  negligence 


on  the  carrier's  part  proximately  causing  the 
injuries  complained  of  Mid  warranted. — Houston 
&  T.  0.  R.  Co.  T.  Wilkins  (Tex.  Civ.  App.) 
202. 

An  instruction  in  an  action  against  a  carrier 
for  injuries  to  the  shipper  of  a  horse  held  not 
erroneous  as  limiting  the  assumption  of  the  ship- 
per's risks  of  injury.— Houston  &  T.  C.  R.  Co. 
V.  Wilkins  (Tex.  Civ.  App.)  202. 

In  an  action  Against  a  carrier  for  injuries  to 
the  shipper  of  a  horse,  an  instruction  held  au- 
thorized by  the  evidence. — Houston  &  T.  G.  R. 
Co.  V.  Wilkins  (Tex.  Civ.  App.)  202. 

An  instruction  in  an  action  against  a  carrier 
for  injuries  to  the  shipper  of  a  horse  held  not 
misleading.— Houston  &  T.  O.  R.  Co.  v.  \YilkiD8 
(Tex.  Civ.  App.)  202. 

•Railway  company  held  liable  for  injury  to 
passenger  on  a  freight  train,  though  it  Itad  a 
rule  prohibiting  carriage  of  passenger  in  such 
trains,  where  he  had  no  knowledge  of  the  rule 
and  it  was  generally  violated. — St.  Louis,  South- 
western Ry.  Co.  of  Texas  v.  Morgan  (Tex.  Civ. 
App.)  408. 

Instructions  in  an  action  for  injury  to  a  pas- 
senger riding  on  a  freight  train  in  the  cupola  of 
a  caboose  held  not  connicting. — St.  Louis,  South- 
western Ry.  Co.  of  Texas-y.  Morgan  (Tex.  CiT. 
App.)  408. 

•Whether  it  was  contributory  negligence  for 
a  passenger  on  a  freight  train  to  ride  in  the 
cupola  of  the  caboose  held  a  question  for  the 
jury.— St  Louis,  Southwestern  Ry.  Co.  of  Tex- 
as V.  Morgan  (Tex.  Civ.  App.)  408. 

•In  an  action  for  injuries  to  a  passenger  on  a 
freight  train,  an  issue  whether  the  stopping  of 
the  train  with  the  caboose  on  a  trestle  was  nec- 
essary in  the  operation  thereof  held  for  the 
jury.— International  &  Q.  N.  R.  Co.  v.  Cruse- 
turner  (Tex.  Civ.  App.)  423. 

In  an  action  against  a  railway  company  for 
injuries  to  a  passenger,  certain  facts  held  prop- 
er, in  passing  on  the  question  of  the  negligence 
of  the  employes  in  charge  of  the  train.— Interna- 
tional &  O.  N.  R.  Co.  V.  Crusetumer  (Tex.  Civ. 
App.)  423. 

In  an  action  for  injuries  to  passenger  on  a 
freight  train,  evidence  of  the  acts  of  the  brake- 
man  in  leaving  the  car  immediately  before  the 
passenger  attempted  to  do  so  Acid  admissible. — 
—International  &  G.  N.  R.  Co.  v.  Crusetumer 
(Tex.  Civ.  App.)  423. 

The  fact  that  it  was  customary  for  the  em- 
ployes of  a  carrier,  in  the  operation  of  freight 
trains,  to  act  as  was  done  at  the  tilde  a  pas- 
senger on  a  freight  train  was  injured,  held  not 
to  relieve  the  carrier  of  the  duty  of  exercising 
the  proper  degree  of  care. — International  tc  G. 
N.  R.  Co.  V.  Crusetumer  (Tex.  Civ.  Aw.)  423. 

The  duty  of  a  carrier  to  give  opportunity  to 
its  passengers  to  procure  food  at  regular  eat- 
ing stations  determined. — Texas  &  N.  O.  R.  Co. 
v.  Harrington  (Tex.  Civ.  App.)  653. 

The  liability  of  a  carrier  for  failure  to  afford 
a  passenger  an  opportunity  to  procure  food, 
causing  discomfort  in  consequence  of  the  delay 
of  the  train  caused  by  a  wreck,  determined. — 
Texas  &  N.  O.  R.  Oo.  v.  Harrington  (Tex.  Civ. 
App.)  65.3. 

The  duty  of  a  carrier  to  use  care  to  furnish 
to  its  passengers  opportunity  to  procure  food, 
where  they  are  delaved  by  a  wreck  due  to  the 
carrier's  fault,  defined.— Texas  &  X.  O.  R.  Co. 
V.  Harrington  (Tex.  Civ.  App.)  663. 

The  evidence  in  an  action  for  injuries  sustain- 
ed by  a  passenger  in  consequence  of  the  fail- 
ure of  the  carrier  to  heat  the  coach  held  vfit  to 
raise  the  issue  of  contributory  negligence  aris- 


•FoiBt  annotated.    See  sjllaliiub 
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ins  from  the  paasenger'a  failaie  to  go  into  aa- 
other  co&ch.— Texas  &  N.  O.  B.  Co.  ▼.  Harring- 
ton (Tex.  Civ.  A]M>.)  053. 

An  instmction  In  an  action  by  a  bosband  for 
injuries  to  his  wife  while  a  passenger  A«Id  mis- 
leading.—Texas  &  N.  0.  R.  Ca  V.  Harrington 
(Tex.  OiT.  Avp.)  6S8. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  ON  APPEAL 

Making  and  settlement,  see  "Appeal  and  Error," 

f  10. 
Necessity  for  purpose  of  review,  see  "Appeal 

and  Brror,"  i  18. 


CAUSE  OF  ACTION. 


See  "Action." 


CENSUS. 


Censns  rolls  as  evidence  to  show  family  rela- 
tions, see  "Byldence,"  (  7. 

CERTIFICATL 

Certified  copies,  see  "Brldence,"  I  7. 

Mntual   benefit  insarance  certlfleatts,   see  "In- 

sorance,"  i  8. 
Of  acknowledgment  of  written  instmment,  see 

"Acknowledgment,"  {  2. 
Of  school   teachers,  see   "Schools  and   School 

Districts,:'  I  1. 

CERTIFIED  COPY. 

Of  foreign  will  as  evidence,  see  "WUIs,"  i  1. 

CERTIORARI. 

Jnrlsdiction  of  appellate  courts  to  grant,  see 

"Conrts,"  S  a 
To  bring  up  record  on  appeal,  see  "Appeal  and 

Error,*  t  10. 

CHALLENGE. 

To  Jnror,  see  "Jory,"  |  8. 

CHAMPERTY  AND  MAINTENANCE. 

'Possession  of  land  conveyed  to  different 
grantees  held  to  have  been  amicable,  and  not 
adverse  within  the  meaning  of  the  statute  of 
champerty.— Madison  Stockyards  Co.  v.  Frasee 
(Ky.)  m 

'Possession  of  one  holding  lands  as  purchaser 
from  an  infant  held  not  to  render  void  a  con- 
veyance by  the  infant  to  another  after  majority 
as  champertous.— Smith  v.  Comett  (Ky.)  297. 


CHANCERY. 


See  "Equity." 


CHANGE  OF  VENUE. 


Objections  to  rulings  relating  to  for  purpose  of 

review,  see  "Appeal  and  Error,"  |  5. 
Of  civil  action,  see  "Venue,"  %  8. 
Of  criminal  prosecutions,  see  "Criminal  Law," 
18. 

*  Point  kOBOteted.    Bee  srllsbaa. 
98S.W.-71 


CHARACTER. 

Of  accused  in  criminal  proaecntions.  see  "Crimi- 
nal Law,"  i  8. 
Of  parties  to  homicide,  see  "Homidde,"  |  5. 
Of  witness,  see  "Witnesses,"  I  4. 

CHARGE. 

To  jury  in  civil  actions,  see  "Trial,"  ||  7-18. 
To  jury  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  I  24. 

CHARITIES. 

§    1.    Oreatloii,  exlsteiiee,  Msd  Tslldlty. 

•Devises  constituting  a  public  charitv  held 
not  too  indefinite  as  to  the  designation  of  bene- 
ficiaries.—McDonald  V.  Shaw  (Ark.)  9S2. 

CHARTER. 

Of  dub,  see  "Oubs." 

Of  munldpality,  see  "Munldpal  O>rporatioii8," 
12. 

CHATTEL  MORTGAGES. 

I   1.    Reqnlsltoa  Mid  Talldlty. 

*A  description  of  property  in  a  chattd  mort- 
gage as  "one  blue  mare  mule,  15^  hands  hig^ 
of  the  value  of  $100,"  was  sufficient  to  cham 
constructive  notice  as  to  the  property  mortgaged. 
—Watt  V.  Parlln  &  Orendorff  Co.  (Tex.  Civ. 
App.)  428. 

ts    ft-    FUIbk,  reeordins,  and  reglatnitioB. 

Laws  Kansas  1903,  p.  663,  c.  364,  amending 
Oen.  St  19017  §  4248,  Ael«f  not  to  have  extended 
the  time  for  the  filing  of  renewal  affidavits  as 
to  chattel  mortgages  filed  prior  to  the  latter 
statute. — Smith  v.  Thompson  &  Hobart  (Mo. 
App.)   1096. 

i   3.    F<HMoloswe. 

The  court,  in  a  suit  to  foreclose  a  deed  of 
trust  executed  by  an  insolvent  corporation,  held 
entitled  to  give  the  creditor  secured  thereby 
relief,  though  the  deed  was  invalid  because 
acknowledged  by  an  officer,  stockholder,  and 
debtor  of  the  contoration.- Foster  v.  Briggs  Ma- 
chinery &  Supply  Co.  (Ind.  T.)  120. 

An  instruction  in  an  action  on  a  note  In  which 
a  chattel  mortgage  securing  it  was  sought  to  be 
foredosed  held  erroneous  because  misleading.- 
6.  C.  Williams  &  Co.  v.  Smith  (Tex.  Civ.  App.) 
918. 

CHEAT. 

See  "Fraud." 

CHECKS. 

See  "Bills  and  Notes." 

CHILDREN. 

Sea  "Adoption";   "Bastards";   "Guardian  and 

Ward" ;  "Infanta" ;  "Parent  and  Child." 
Direct  or  remote  consequences  of  injury  to,  see 

"Damages,"  I  2. 
Inheritance  by,  see  "Descent  and  Distribution," 

i  1. 
Objections  for  purpose  of  review  in  action  for 

injuriea  to,  see  "Appeal  and  Error,"  {  5. 
Pleading  negligence  In  action  for  injuriea  to, 

see  "Ner" "  *  " 


egligence."  (  3. 

CHOSE  IN  ACTION. 

Amignment,  see  "Asdgnmenta." 
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CHURCH. 

See  "Rpli|H<ma  Societies." 


CIRCUMSTANTIAL  EVIDENCE. 

Becution,  see  " 

CITATION. 


In  criminal  prosecution,  see  "Oriminal  Law," 
J  16. 


See  "Process." 

CITIES. 

See  "Municipal  Corporationa." 

CITIZENS. 

See  "Indiana." 

Oitizensiiip   ground   of   Jurisdiction   of   United 

States  courts,  see  "Removal  of  Causes,"  §  2. 
Equal  protection  of  laws,  see  "Conatitational 

liw,''^J3. 

CIVIL  LAW. 

Verbal  sales  of  land  under,  see  "Frauda,  Stat- 
ute of."  i  2. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  i§  2,  8. 

CLAIMS. 

Against  oountr,  see  "Counties,"  f  2. 

Against  municipal  corporation,  see  "Honidpal 
Corporations,"  |  6. 

Against  property  in  bands  of  recdver,  see  "Re- 
ceivers/* f  1. 

To  property  levied  on,  see  "Attachment,"  i  2. 

CLERKS  OF  COURTS. 

The  clerk  of  the  drcnlt  conrt  is  only  entitled  to 
five  cents  for  filing  a  bill  of  exceptions.— Buck- 
man  V.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.  App.) 
820. 

Under  Rev.  St  1899.  {  8242,  the  clerk  Is  only 
entitled  to  20  cents  for  a  motion  to  make  a 
petition  more  definite  and  certain,  and  for 
nUng  the  order  thereon. — Bnckman  v,  Missouri, 
K.  i  T.  Ry.  Co.  (Mo.  App.)  820. 

Under  Sayles'  Ann.  St.  1897.  arts.  1462-1464, 
sureties  on  bond  of  clerk  of  court  held  liable 
for  deposit  in  court  stolen  from  safe  of  county 
treasurer  by  burglars.— Lanbam  v.  Dies  (Tex. 
av.  App.)  897. 

CLOUD  ON  TITLE. 

See  "Quieting  TiUe." 

CLUBS. 

A  conMratlon  organized  to  maintain  a  dub 
under  Rev.  St  1899,  c  12,  art  11,  held  a 
mere  subterfuge  for  violation  of  the  local  op- 
tion law,  and  that  its  charter  was  therefore 
subject  to  forfeiture  for  misuser.— State  ex  inf. 
Hadley  v.  Meramec  Rod  &  Gun  Club  (Mo.  App.) 

81 D. 

COLLATERAL  ATTACK. 

Of  judgment  probating  will,  see  "Wills,"  |  1, 

On  order  of  adoption,  see  "Adoption." 

On  natent  for  public  lands,  see  "Public  Lands," 

12. 
On  tax  sale,  see  "Taxation,"  i  G. 


COLLATERAL  UNDERTAKING. 

See  "Frauds,   Statute  of,"  i  1;  "Onaianly.' 

COLLECTION. 

Ot  taxes,  see  "Taxation,"  I  B. 


COLOR  OF  TITLE. 


'ene  Poa- 


To  sustain  advene  poaseadon,  see  "Adv 
session." 

COMMERCE 

Carriage  of  goods,  and  passengers,  see  "Car- 
riers/' 

Federal  jurisdiction  of  cases  rdating  to  com- 
merce, see  "Courts,"  H  4,  5. 

Traffic  in  intoxicating  Uquors,  see  "Intoxicating 
liquors,"  |  1. 

i    1.    Means  sad  atethoda  of  TesvlAttaa. 

A  proposed  tax  on  whisky  exported  to  a  for- 
eign country  or  on  the  warehouse  receipt  rep- 
resenting it,  under  Ky.  St  1903,  i  4CK2QL  hOt 
not  to  be  an  attempt  to  lay  a  duty  within  the 
meaning  of  Const  U.  B.  art  1,  {  10.— Common- 
wealth V.  Selliger  (Ky.)  1040. 

*A  tax  levied  np<Hi  exported  propertr  wUdi 
operates    indirectly   as    the   laying   of   a    duty 
'    within  the  inhibl- 


upon  the  exi>ort  is  aa  much 


tfon  of  Const  U.  S.  art  1,  |  10,  as  the  laying 
of  a  duty  °  directly.— Commonwealth  v.  Sdliger 
(Ky.)  KMEo. 

Rev.  St  1895,  arts.  4497,  4499,  impoaing  a 
penalty  on  carriers  for  failure  to  furnish  can 
for  shipments,  are  invalid  under  'the  federal 
Constitution  as  an  interference  with  interatata 
commerce.— Texas  &  P.  Ry.  Co.  v.  Allen  (Tez. 
ar.  App.)  460. 


COMMISSION. 

Inquisition  of  lunacy,  see  "Insane  Persons," 
To  take  testimony,  see  "Depositions." 


II. 


COMMISSIONERS. 

In  equity,  see  "E^quity,"  |  2. 

To  make  judicial  sale,  see  "Judicial  Sales." 

COMMISSIONS. 

Issues  In  action  to  recover  presented  for  review 

on  appeal,  see  "Appeal  and  Error,"  f  4. 
Of  broker,  see  "Brokers."  |  2. 
Of  gnardian,  see  "Ouardian  and  Ward,"  |  2. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  LAW. 

See  "Adoption." 

As  to  keeping  gaming  house,  see  "Gaming,"  |  %. 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  1 1. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife^"  i  6. 


*  Point  annotated.    See  syllalina. 
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COMPENSATION. 

For  property  taken  for  pablic  use,  see  "Bmi- 
nent  Domain,"  {  1. 

Of  parHoHlmr  eiattM  of  ofieert  or  otiter  perton*. 

See  "derka  of  Conrts"  ;  "District  and  Prosecut- 
ing Attorneys";  "Witnesses,"  |  1. 

Attorney,  see  "Attorney  and  Client,"  {  2. 

Bailee,  see  "Bailment" 

Guardian,  see  "Guardian  and  Ward,"  (  2. 

Of  broker,  see  "Brokers,"  g  2. 

Police,  see  "Mnnidpa]  Corporations,"  |  1. 

Tax  collectors,  see  "Taxation/'  i  6. 

Teachers,  see  "Schools  and  School  Districts," 
I  1. 

COMPETENCY. 

Of  evidence  In  criminal  proMcntlons,  see  "Crim- 
inal Law,''  I  8. 
Of  experts  as  witnesses,  see  "Bvidenee,"  I  9. 
Of  juror,  see  "Jury,"  |  8. 
Of  opinion  evidence,  see  "Bridence,"  I  9. 
Of  witnesses  in  general,  see  "Witnesses,"  |  2. 

COMPLAINT. 

In  criminal  prosecutions,  see  "Indictment  and 
Information." 

COMPOSITIONS   WITH    CREDITORS. 

See  "Compromise  and  Settlement." 

COMPROMISE  AND  SETTLEMENT. 

See  "Release." 

As  estoppel  of  party  to  take  appeal,  see  "Ap- 
peal and  Error,"  §  3. 

Judgment  on  compromise  agreement  In  suit 
against  Infant,  see  "Infants,"  §  2. 

Relevancy,  evidence  of,  see  "Elvlaence,"  |  2. 

'Though  a  check  and  receipt  given '  on  a 
settlement  recited  that  they  were  in  full  of 
all  demands,  held,  that  they  would  be  considered 
•■  not  including  a  claim  not  known  of  by  one 
of  the  parties.— Croethwait  v.  Saturday  Night 
Savings  &  Loan  Ass'n  (Ky.)  1044;  Bivens' 
Adm'r  v.   Bivens*  Guardian,   Id. 

COMPUTATION. 

Of  period  of  limitation,  see  'H^imltation  of  Ac- 
tions," I  & 
Of  time,  see  "Time." 

CONCEALED  WEAPONS. 

Sm  "Weapons." 

CONCLUSION. 


In  Indictment  or  Information,  a* 

and  Information,"  {  2. 
In  pleading,  see  ''Pleading,"  S  1. 
Of  witness,  see  "Evidence,"  |  0. 


•indictment 


CONCURRENT  JURISDICTION. 

Of  oourta.  •••  "Courts,"  i  S. 

CONDEMNATION. 

Taking  property  for  pnblic  use,  see  "Eminent 
Domain." 

CONDITIONAL  SALES. 

Se«  "Sales,"  |  7. 


CONDITIONS. 

In  contraoU  and  oonvevance*. 
See  "Deeds,"  {  1 ;  "Wills,"  |  2. 
Insurance  policies,  see  "Insurance,"  H  8,  7. 

Precedent  to  actiont  or  other  proceeding*. 
EUectment    to    recover    demised    premises,    see 

^'Landlord  and  Tenant,"  §  3. 
On  claim  against  municipality,  see  "Monidp*! 

Corporations,"  {  7. 
Rescission  of  contract,  see  "Contracts,"  |  4. 
To  set  aside  sale  on  execution,  see  "Execntlon,'' 

i  i. 

C0NFE9ISI0N. 

Admissibility  in  evideue,  see  "Criminal  Law," 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  comiiunications,  see  "Witneasei," 
12. 

CONFIRMATION. 

Of  Judicial  sale,  see  "Judicial  Sales." 

Of  sale  on  execution,  see  "Execution,"  I  1. 

Of  tax  tiUe,  see  "Taxation,"  |  7. 


CONFISCATION. 

Ing  liquors  In   prohi 
I  "Intoxlcatii^g  Liquors,"  |  S. 

CONFLICT  OF  LAWS. 


Of  IntoxicatlnK  liquors  In   prohibited  district, 
;  Liq 


Action  for  death  see  "Death,"  g  2. 

Conflicting  Jurisdiction  of  conrts,  see  "Courts," 

CONNECTING  CARRIERS. 

See  "Carriers,"  g  2. 

CONSIDERATION. 

Of  contract  In  general,  see  "Contracts,"  I  1. 

Of  partitmlar  <da*$e*  of  eontraot: 
See  "Bills  and  Notes,"  |  6 ;  "Deeds,"  i  8. 
Limitation  of  carrier's  liability,  see  "Caralers," 
12. 

CONSPIRACY. 

Admisrions  by  co-conspirator  as  evidence,  see 

"Evidence,"  g  4. 
Evidence  of  acts  and  declarations  of  conspir- 

atorsL  see  "Criminal  Law,"  |  11. 
Ground  for  removal  of  judge,  see  "Judges,"  1 1 
Homicide  by  conspirators,  see  "Homicide,"  gg 

1,& 

CONSTITUTIONAL  LAW. 

Provitiont  relating  to  particular  nibieett. 

See  "Commerce,"  g  1 ;  "Homestead,"  g  2 :  "In- 
toxicating Liquors,"  g  1 ;  "Municipal  Corpo- 
rations," g  3. 

Necessity  of  indictment  or  prosentment  in  crimi- 
nal prosecution,  see  "Indictment  and  Informa- 
tion,^* g  1. 

Special  or  local  laws,  see  "Statutes,"  g  2. 

Subjects  and  titles  of  statutes,  see  "Statntes,* 

g    1.    DlstribntloB  of  gorvmmmatal  pow> 
en  and  fiuMtlona. 

*Act    Cong.    March    2.    1898,    providing   for 
standard  height  of  the  drawbars  of  freight  can 
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ued  in  interstate  traffic,  held  not  unconstitu- 
tional as  a  delegation  of  legislative  DOwer  to 
the  American  Railway  Anociatlon. — St  Louis, 
L  M.  «  8.  By.  Oo.  t.  Neal  (Ark.)  95& 

I   8.    Fwaoaal,  oItU,  and  polltleal  vlsliia. 

*A  party  who  failed  to  make  payment  of 
specific  funds,  as  ordered,  held  suoject  to  im- 

Siisonment  for  contempt  notwithstanding  Const. 
874,  art  2,  {  16,  forbidding  imprisonment  for 
M>t— Meeks  t.  State  (Ark.)  87& 

I  3.    Eoiukl   proteetloa  «t  lawa. 

Laws  1906,  p.  S58,  forbidding  miners  to  screen 
eool  mined  by  the  qnanti^  before  being  weighed 
antH  credited  to  the  employe,  does  not  contra- 
Tene  Const.  U.  8.  Amend.  14,  nor  state  Const 
U  S.  a— McLean  t.  State  (Ark.)  728. 

i  4L.    IhM  proeeM  of  law. 

*C!onst  art  2,  {  21,  providing  that  no  one 
•hall  be  dn>rived  of  life,  liberty,  or  property 
except  by  the  law  of  the  land,  held  not  an  in- 
UUuon  of  legislaition,  but  of  acta  without  law. 
-finmpter  v.  State  (Ark.)  719. 

Kirfoy's  Dig.  |  7992,  providing  for  suspen- 
iioB  of  officers  pending  indictment  held  not 
to  deprive  one  of  property  within  Const,  art 

U  8,  as  to  due  process.— Sompter  v.  State 
)  719. 

CONTAGIOUS  DISEASES. 

See  "Health,"  |  1. 

CONTEMPT. 

Inykrisonment  for  contempt  as  in  violation  of 
constitutional  inhibition  against  imprisonment 
for  debt  see  "Constitutional  Law,'*^  |  2. 

8c(^  and  contents  of  record  on  appeal  from  or- 
der adjudging  one  guilty  of  contempt  see 
"App^  and  Error,"!  12. 

I   1.    Aeta  or  oondnot  ooastltntliis  oon- 
tompt  of  eoort. 

*^nie  fact  that  a  decree  requiring  a  party  to 
make  certain  payment  of  funds  In  his  hnnds  was 
erroneoua  held  no  excuse  for  a  disobedience  of 
flie  Older.— Meeks  v.  State  (Ark.)  378. 

*In  contempt  proceedings  for  respondent's 
faUui«  to  make  a  payment  in  accordance  with 
a  decree,  certain  facts  held  a  good  excuse. — 
Meeks  v.  State  (Ark.)  37a 

CONTEST. 

Of  election,  see  "ElecHons,"  |  1. 
Of  local  option  election,  see  "Intoxicating  Liq- 
uors," »  2. 
Of  will,  see  "Wills,"  1 1. 

CONTINUANCE 

In  criminal  prosecutions,  see  "Criminal  Law," 
I  17. 

Held  not  an  abuse  of  discretion  to  continue 
a  dvU  action  over  the  term  at  plaintiff's  costs 
M  defendant's  motion,  where  at  an  earlier  day 
in  the  term  the  case  had  been  continued  upon 
conditions  imposed  on  plaintiff  and  he  nad 
failed  to  comply  with  them. — Ourand  y.  John* 
■OB  and.  T.)  127. 

'Denial  of  a  continuance  for  absence  of  wit- 
Msses  held  not  error,  defendants  having  intro- 
duced the  testimony  expected  to  be  proved  by 
them.— Blocker  v.  McGIendon  (bid.  TJ  166. 

Lack  of  diligence  held  to  have  rendered  the 
denial  of  a  motion  for  a  continuance  no  abuse 
•f  discretion.— Phoenix  Ins.  Oo.  v.  Wintersmitb 
<Ky.)987. 


*NewIy  discovered  evidence  merdy  comolative 
or  only  tending  to  contradict  or  discredit  a 
party  or  opposing  witness  is  no  ground  for  a 
continuance.— Phoenix  Ina.  Co,  v.  Wintersmith 
(Ky.)  987. 

'Under  the  facts,  Md  there  was  no  abuse  of 

discretion  in  refusing  a  continuance. — Leamon's 
Adm'x  V.  Louisville,  H.  &  St  L.  By.  <3o.  (Ky.) 

loia 

CONTRACTS. 

Agreement  waiving  right  to  jury,  see  "Jury," 

Agreements  within  statute  of  frauds,  see 
'^Frauds,  Statute  of." 

Alteration,  see  "Alteration  of  Instruments." 

Applicability  of  instructions  to  case  in  action 
on,  see  "Trial,"  |  10. 

Assignment   see  "Assignments." 

GancellBtlon,  see  "Cancellation  of  Instruments." 

Harmless  error  In  action  against  sureties  on, 
see  "Appeal  and  Error,"  |  24. 

Harmless  error  In  action  for  breach  of,  see  "Ap- 
peal and  Error,"  |  27. 

Hearsay  evidence  as  to  coirfes  of,  see  "EM- 
dmce,"  16. 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Operation  and  effect  of  gaming  laws,  see  "Oam- 
lug,"  J  1.  .      —        ^ 

Parol  or  extrinsic  evidence,  see  "Evidence,"  i  a 

Beformation,  see  "Reformation  of  Instruments." 

Bemedy  on  agreement  as  ground  for  denial  of 
injunction  to  restrain  enforcement  of  judg- 
ment, see  "Judgment"  I  6. 

Specific  performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  of  creditors, 
see  "Subrogation." 

Taking  case  or  question  from  jury  in  action  on, 
see  ''Trial,"  S  6. 

Venue  of  actions  on,  see  "Venue,"  (  1. 

Contracti  of  particular  doMe*  of  perton*. 
See  "Attorney  and  Client"  I  2:  "Husband  and 
Wife,"   i   2;    "Master   and   Servant":    "Mu- 
nicipal   Corporations,"    i   2;    "Schools    and 
School  Districts,"  I  1. 

Contracti  relating  to  partictilar  mb/ects. 
See  "Boundaries,"  f  1. 
Construction  of  drain,  see  "Drains,"  |  1. 

Partioular  datte*  of  empree*  eontracte. 
See  "Bailment";  "Bills  and  Notes";  "Guaran- 
ty";   "Insurance":    "Partnership";    "Princi- 
pal and  Agent" ;  ''Sales" ;  "Subscriptions." 
Employment,  see  "Master  and  Servant" 
Leases,  see  "Landlord  and  Tenant" 
Sale  of  realty,  see  "Vendor  and  Purchaser." 
Seuaratlon     agreements,    see    "Husband    and 

Wife,"  i  7. 
Stipulations  in  action,  see  "Stipnlations." 
Suretyship,  see  "Principal  and  Surety." 

Partieular  datte*  of  implied  oontractt. 
See  "Money  Paid" ;  "Work  and  Labor." 

Partioular  modes  of  discharging  contract*. 
See  "O>mpromiae  and  SetUement" ;  "Rdeaae." 

I  1.    Beqnlaltes  and  Talldlty. 

'Misrepresentation  to  an  illiterate  person  of 
matters  contained  in  a  vnriting  signed  by  liim- 
self  avoids  the  writing  as  to  sudi  matters.— 
American  Standard  Jewelry  Go.  v.  Witherington 
(Ark.)  695. 

A  defendant  pleading  a  failure  of  considera- 
tion for  the  daims  sued  on,  held  required  to  In- 
troduce evidence  of  the  failure  and  of  what 
It  consisted.— National  Tube  Works  Co.  v.  Ring 
Befrigerating  &  Ice  Mach.  C!o.  (Ma  Sup.)  62a 
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'Intention  to  reduce  an  oral  contract  to 
wrltlnc  held  not  to  prevent  contract  from  tak- 
ing effect  when  made. — Hudson  y.  Bodgers  (Mo. 
App.)  778. 

'Contract  not  to  engage  in  manufacture  of 
Jackets,  etc.,  heM  not  void  as  in  restraint  of 
trade.— Angelica  Jacket  Co.  r.  Angelica  (Mo. 
App.)  806. 

*A  subsequent  agreement  htM  required  to  be 
supported  by  a  consideration  to  be  a  valid  modi- 
flcation  of  the  original  agreement.— Orath  v. 
Mound  City  Roofing  Tile  Co.  (Mo.  App.)  812. 

A  subsequent  agreement  not  deviating  from 
tlie  oririnal  agreement  in  any  material  particn- 
lar  need  not  be  supported  by  a  consideration. — 
Orath  V.  Mound  City  Roofing  Tile  Co.  (Mo. 
App.)  812. 

'Unless  as  a  matter  of  law  a  building  con- 
tract shows  on  its  face  such  uncertainty  as 
to  the  (^ligations  of  the  contractor  as  to  show 
there  was  no  meeting  of  the  minds  of  the 
parties,  no  such  uncertainty  exists  in  the  con- 
tract as  will  render  it  void.— American  Surety 
Co.  of  New  Tork  v.  San  Antonio  Loan  &  Trust 
Co.  (Tex.  Civ.  App.)  887. 

Testimony  of  witness  that  date  of  bill  for 
lumber  presented  by  him  had  been  dianged 
held  adnussible,  in  view  of  previous  testimony, 
on  issue  as  to  execution  of  contract. — Walker 
T.  Dickey  (Tex.  Civ.  App.)  658. 

Testimony  of  printer  as  to  time  of  printing 
billheads  to  show  tliat  date  of  bill  had  been 
changed  held  admissible.— Walker  v.  Dickey  (Tex. 
Civ.  App.)  65& 

I   S.    Ooastmotloa  and  operatloii. 

*If  the  owner  of  a  building  is  not  indebted 
under  contract  for  its  construction  to  the  con- 
tractor at  the  time  the  building  collapses,  or 
when  such  owner  receives  notice  of  such  con- 
tractor's claim,  the  subcontractor  has  no  claim 
that  he  can  enforce  by  intervening  in  an  ac- 
tion for  breach  of  contract  brought  by  the 
owner. — American  Surety  Co.  of  New  York 
V.  San  Antonio  Loan  &  Trust  Co.  Ci^ex.  Civ. 
App.)  S87. 

*The  undertaking  of  an  architect  implies  that 
he  possesses  skill  and  ability  sufficient  to  enable 
him  to  perform  his  contract  ordinarily  and 
reasonably  well,  and  that  he  will  exercise  the 
skill  and  ability  reasonably  and  without  neglect, 
and  if  he  performs  his  work  in  the  manner  of 
those  ordinarily  engaged  in  business,  and  uses 
his  best  judgment,  he  is  not  liable  for  defects 
in  his  plans. — American  Surety  Co.  of  New 
York  V.  San  Antonio  Loan  &  Trust  Co.  (Tex. 
Civ.  App.)  387. 

A  warranty  will  not  be  implied  unless  there 
Is  the  clearest  reason  for  it. — American  Surety 
Co.  of  New  York  v.  San  Antonio  Loan  &  Trust 
Co.  (Tex.  Civ.  App.)  387. 

A  contract  to  erect  a  building  according  to 
plans  and  specifications  of  an  architect  does 
not  warrant  that  the  plans  are  free  from  de- 
fects.— American  Surety  Co.  of  New  York  v.  San 
Antonio  Loan  &  Trust  Oo.  (Tex.  Civ.  App.)  387. 

•Performance  of  a  contract  to  pave  a  portion 
of  a  street  within  four  months  held  a  condition 
precedent  to  defendant's  liability  on  the  con- 
tract—Barber Asphalt  Pay.  Co.  ▼.  Loughlin 
(Tex.  Civ.  App.)  948. 

•A  contract  requiring  completion  of  the  pav- 
ing (tf  a  street  within  four  months  held  to  re- 
?iUire  completion  of  the  work  within  four  months 
rom  the  date  the  contract  was  executed. — Bar- 
ber Asphalt  Pav.  Co.  v.  Loughlin  (Tex.  Civ. 
App.)  048. 

No  time  for  the  performance  of  an  agreement 
being  fixed,  held  a  reasonable  time  was  intend- 


ed.—Weaver   A   Stames   v.    King    (Tex.    Civ. 
App.)  902. 

I  3.    ModUlMttloii  aad  Btercer. 

'Agreement  by  seller  to  extend  time  for  pay- 
ment and  to  accept  note  of  buyer  in  settlement 
held  without  consideration  and  void.— Zerr  r. 
Klug  (Mow  App.)  822. 

5  4.     Beaeissloa  sad  abAndonmeat. 

In  action  in  which  beneficiaries  of  deed  of 
trust  sought  to  repudiate  it  on  ground  of 
fraud,  evidence  hela  insufficient  to  show  that 
they  tendered  a  return  of  it  at  a  certain  date.— 
Guthrie  v.  O.  T.  Lyon  &  Sons  (T^  Oiv.  App.) 
482. 

I  5.     Perf  onaanoc  or  breaolu 

Statement  of  what  did  and  what  did  not  con- 
stitute breach  of  contract  to  make  payment  in 
services,  so  as  to  authorise  an  action  to  recov- 
er payment  in  money. — Jonesboro  L.  C.  &  KL 
R.  Co.  V.  Watts  (Ark.)  858. 

Elvidence  held  to  show  breach  of  contract  not 
to  engage  in  manufacture  of  jackets.— Angelica 
Jacket  Go.  v.  Angelica  (Ma  App.)  805. 

Where  a  building  contract  provided  that  upon 
the  contractor  failing  to  complete  the  work,  the 
certificate  of  the  arohltect  as  to  the  excess  coat 
over  the  contract  price  should  control,  an  ac- 
count signed  by  the  architect  held  sufficient  as 
such  certificate  where  he  testified  that  he  ap- 
proved the  items. — McKenzie  V.  Barrett  (T». 
Civ.  App.)  229. 

'In  the  absence  of  a  warranty,  if  a  building 
falls  before  completion  on  account  of  inherent 
defects  in  the  plans,  the  contractor  mast  bear 
the  loss,  but  if  it  falls  after  completion,  the 
loss  must  be  borne  by  the  owner. — Americas 
Surety  Co.  of  New  York  v.  San  Antonio  Loan  & 
Trust  Co.  (Tex.  Civ.  App.)  387. 

'Where  a  building  to  be  constructed  according 
to  plans  of  an  architect  collapses  when  nearly 
completed  owing  to  defects  in  the  plans,  the 
contractor  cannot  recover  for  materials  furnish- 
ed and  work  performed  on  refusal  to  proceed 
with  the  work. — ^American  Surety  Co.  of  New 
York  V.  San  Antonio  Loon  &  Trust  Co.  (Tex. 
Civ.  App.)  887. 

'A  building  contractor  Is  not  exempt  from 
liability  for  breach  of  contract  because  perform- 
ance is  prevented  by  the  destruction  of  the 
building  through  no  fault  of  his.— American 
Surety  Co.  of  New  York  v.  San  Antonio  Loan 

6  Trust  Co.  (Tex.  Civ.  App.)  387. 

'The  collapse  of  a  building  during  construc- 
tion will  not  excuse  the  contractor  from  per- 
forming his  contract,  although  the  work  was  to 
be  done  according  to '  plans  and  specifications 
of  an  architect ;  there  oeing  no  warranty  that 
the  plans  were  free  from  defects. — American 
Surety  Co.  of  New  York  v.  San  Antonio  Loas 
&  Trust  Co.  (Tex.  Civ.  App.)  387. 

'If  a  contractor  agrees  to  do  a  particular 
part  of  the  work  in  the  construction  of  a  build- 
ing which  is  destroyed  before  completion,  he 
is  excused  from  further  performance,  and  may 
recover  for  work  done. — American  Surety  Co. 
of  New  York  v.  San  Antonio  Loan  &  Trust 
Co.  (Tex.  Civ.  App.)  387. 

A  delay  of  a  year  in  commencing  work  whi<ft 
might  have  been  completed  in  a  few  monthi 
held  unreasonable.— Weaver  &  Stames  v.  King 
(Tex.  Civ.  App.)  902. 

I  6.     Aotions  fox  breach. 

'Under  a  contract  to  pay  for  ties  in  services, 
held,  that  on  refusal  of  the  services  the  right 
to  recover  therefor  in  money  accrued. — Jonea- 
boro  L.  a  &  B.  R.  Co.  v.  Watts  (Ark.)  3.% 

In  an  action  on  a  contract,  an  inatructioB 
on  a  waiver  thereof  held  to  place  undue  iai- 


'Polat  aiuaotatsd.    See  srllabvs. 
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portance  on  a  single  phase  ot  the  evidence.— 
Hudson  T.  Rodgers  (Mo.  App.)  778. 

A  letter  held  competent  evidence  of  a  prior 
oral  contract.— Hudson  y.  Rodgers  (Ma  App.) 
77& 

Although  an  architect  in  charge  of  a  build- 
ing was  at  liberty  by  the  terms  of  the  contract 
to  provide  necessary  materials  and  men  if  the 
contractor  failed  to  provide  them,  it  was  not 
necessary  for  him  to  do  so  before  the  owner 
could  sue  the  contractor  for  breach  of  his  con- 
tract.—American  Surety  Co.  of  New  York  v. 
San  Antonio  Loan  ft  Trust  Co.  (Tex.  Civ.  App.) 
387. 

*From  the  allegation  of  a  contractor,  in  an 
action  for  breach  of  the  contract,  that  the 
collapse  of  a  building  was  due  to  defective 
plans,  no  presumption  arises  that  the  owner 
failed  to  exercise  ordinary  care  in  selecting  an 
architect,  or  that  the  architect  failed  to  exercise 
proper  care  and  slcill  in  preparing  his  plans. — 
American  Surety  Co.  of  >ew  York  v.  San 
Antonio  Loan  &  Trust  Co.  (Tex.  Civ.  App.) 
387. 

*The  burden  of  showing  the  existence  of  an 
implied  warranty  is  on  hun  who  seeks  its  pro- 
tection.—American  Surety  Co.  of  New  York  v. 
San  Antonio  Loan  &  Trust  Co.  (Tex.  Civ.  App.) 
887. 

In  an  action  on  a  street  paving  contract,  evi- 
dence that  the  value  of  defendant  s  property  had 
been  enhanced  by  the  construction  of  the  pave- 
ment held  inadmissible. — Barber  v.  Asphalt  Pav. 
Co.  v.  Loughlin  (Tex.  Civ.  App.)  948. 

Defendant  having  promised  to  execute  notes 
for  the  balance  found  due  on  an  accounting,  but 
failing  to  do  so,  plaintiff  held  entitled  either 
to  sue  for  specific  performance  of  the  contract, 
or  for  the  amount  of  the  indebtedness.— Parr 
v.   McGovm   (Tex.  Civ.  App.)  060. 

*Where  defendant  failed  or  refused  to  execute 
certain  notes  for  an  indebtedness  as  agreed,  a 
cause  of  action  accrued  for  breach  of  the  con- 
tract, though  parts  of  the  debt  would  not  have 
been  due  had  the  notes  been  executed.— Parr  v. 
McGown  (Tex.  Civ.  App.)  950. 

A  plea  of  privilege  to  be  sued  In  the  county 
of  defendant  s  residence,  which  in  effect  mere- 
ly challenged  plaintiff's  construction  of  the  con- 
tract sued  on,  held  demurrable. — Parr  v.  Mc- 
Gowni  (Tex.  Civ.  App.)  950. 

CONTRADICTION. 

Of  witness,  see  "Witnesses,"  f  ^ 

CONTRIBUTION. 

Promises  to  contribute,   see  "Subscriptions." 

CONTRIBUTORY  NEGLIGENCE. 

Instructions  as  to  in  general,  see  "Trial,"  S  7. 

Of  passenger,  see  "Carriers,"  i  4. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroads,"  J«  6,  7. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  i  1. 

Of  servant,  see  "Master  and  Servant,"  |  7. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 


CONVEYANCES. 

In    fraud   of  creditors,   see    "Fraudulent   Con- 
veyances." 
In  trust,  see  "Trusts,"  S  1. 

Cotvoeyancet  by  or  to  particular  doMM  of 
pertons. 
See  "Husband  and  Wife."  S  2;    "Slaves" 
Married  womoi,  see  "Husband  and  Wife,"  I  8. 

Particular  cIowm  of  eonveyancet. 
See  "Assignments" ;  "Assignments  for  Benefit  of 
Creditors";    "Chattel  Mortgages";    "Deeds"; 
"Mortgages." 

CONVICTS. 

Onmnlative  sentences,  see  "Criminal  Law,"  i  37. 

CORPORATIONS. 

Motions  relating  to  pleadings  in  action  against 
corporation  and  individual,  see  "Pleading,"  1 4. 

Quo  warranto,  see  "Quo  Warranto." 

Specific  performance  of  contract  to  transfer  cor- 
porate stock,  see  "Specific  Performance,"  S  1. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  |  S. 

Particular  datset  of  corporation*. 
See  "Clubs"  ;   "Municipal  Corporations" ;  "Rail- 
roads";   "Religious  Societies";    "Street  Rail- 
roads" ;    "Telegraphs  and  Telephones." 

8    1.    laoorporatlaii  and  orKaniaatloB. 

•An  act  approved  Dec.  20,  1^  (Laws  1860- 
61,  p.  64),  A«2<f  to  have  created  a  corporation 
ipso  facto.— McDonald  v.  Shaw   (Ark.)  952. 

i  2.    IHsaolntloii  and  forfeiture  of  fraa- 
oUae. 

Where  a  coloration  organized  to  maintain 
agricultural  fairs  and  horse  races  for  a  long 
period  of  time  maintained  no  fairs  and  nsed 
Its  property  only  for  racing,  there  was  such 
a  nonuser  of  its  privileges  as  justified  a  foi^ 
feiture  of  its  charter.— State  ex  inf.  Hadley  v. 
Delmar  Jockey  Club  (Mo.  Sup.)  539. 

Where  a  corporation  authorized  to  conduct 
races  and  maintain  an  agricultural  fair  paid 
money  to  the  state  as  a  license  fee  for  pool 
selling  and  book  making,  under  Rev.  St.  1899, 
il  7419-7424,  the  receipt  of  such  payments  held 
not  a  waiver  of  the  corporation's  duty  to  estab- 
lish and  umintain  an  agricultural-  fair. — State 
ex  inf.  Hadley  v.  Delmar  Jockey  Club  (Mo. 
Sup.)  539. 

I  3.     Foreign  oorporatlons. 

*Laws  1905,  p.  558,  forbidding  any  mine  own- 
er to  screen  coal  mined  by  the  quantity  before 
it  is  weighed  and  credited  to  the  employs,  held 
valid  as  against  a  foreign  corporation,  under 
power  to  amend  charters  and  prescribe  condi- 
tions on  which  it  may  do  business. — McLean  v. 
State  (Ark.)  729. 

CORRECTION. 

Of  irregularities  and  errors  at  trial,  see  "Tri- 
al," S  17. 
Of  judgment,  see  "Judgment,"  |  8. 
Of  record  on  appeal  or  writ  of  error,  see  "Ap- 

rial  and  Error,"  (  10. 
verdict  in  criminal  prosecution,  see  "Crim- 
inal Law,"  I  27. 

COSTS. 

Effect  on  costs  on  appeal  of  failure  to  present 
in  appeal  record  grounds  of  review,  see  "Ap- 
peal and  Error,"  (  la 
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la  election  contest,  see  "Elections,"  I  1. 
In  interpleader  proceedings,  see  "Interpleader," 
I  2. 

I  !•    Katiive,    groxaa£tm,    and    extMit    of 
Tttght  in  cenexaL 

'Where  plaintiff  was  unsnccessfnl  on  all 
the  issues  in  the  case,  he  was  liable  for  costs, 
nnder  Rev.  St.  1S90,  f  1547,  and  the  court 
was  not  authorized  to  direct  each  party  to  pay 
his  own  costs^  under  sections  1549,  1550. — 
Minor  V.  Oarhart  (Mo.  App.)  88. 

'Defendant  Iield  entitled  to  costs  which  ac- 
crued solely  in  defense  of  the  counts  of  plain- 
tiff's petition  on  which  defendant  prevaued. — 
Buckman  y.  Missouri,  K.  &  T.  Ry.  Co.  (Mo. 
App.)  820. 

Where  defendant  denied  plaintifTs  right  to  re- 
cover anything,  and  plaintiff  prevailed  on  one 
of  the  counts  of  his  petition,  the  court  had  no 
authority  to  apportion  the  whole  of  the  costs, 
onder  Rev.  St.  1899,  {  1547.— Buckman  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  (Mo.  App.)  820. 

i  2.    Personsl  property,  and  fnaida  Ilalilo. 

In  trespass  to  try  title  against  husband  and 
wife,  costs  held  improperly  allowed  against  wife. 
—Walker  y.  Dickey  (Sez.  Civ.  App!)  658. 

I  8.    On   appeal   or   error,   and   on   new 
trial   or   motion   therefor. 

Costs  preparatory  to  and  on  appeal  from  a 
judgment  for  plaintiff  rendered  on  a  former 
trial,  which  was  reversed,  should  have  been  tax- 
ed against  plaintiff.— Buckman  v.  Missouri,  K. 
Se  T.  Ry.  Co.  (Mo.  App.)  820. 

Under  the  facts,  the  apportionment  of  costs 
on  seiwrate  appeals  by  several  defendants  de- 
termined.—Nixon  V.  Malone  (Tex.  Sup.)  380; 
Mutual  Benefit  Life  Ins.  0>.  v.  Same,  Id. ; 
Mutual  Life  Ins.  Co.  of  New  Tork  v.  Same, 
Id.;  Nixon  v.  New  York  Life  Ins.  Co.,  Id. 

COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

See  "Municipal  Corporations";  "Schools  and 
School  Districts,"  {  1. 

Costs  in  election  contests,  see  "Elections,"  §  1. 

County  attorneys,  see  "District  and  Prosecut- 
ing Attorneys." 

{   1.    GoTemment  and  oAoers. 

♦Report  of  settlement  with  county  attorney 
filed  by  commissioner  appointed  by  fiscal  court 
held  not  prima  facie  evidence  of  the  truth  of 
its  statements.— Pike  County  v.  Sowards  (Ky.) 
1032. 

f   S.    Claims  acalnat  oonnty. 

One  who  purchases  a  claim  against  a  county 
takes  it  subject  to  any  defense  the  county 
might  have  against  the  assignor.- Perry  Coun- 
ty ▼.  Eveisole  (Ky.)  1019. 

COURTS. 

Certified  copy  of  Judicial  proceedings  as  evi- 
dence, see  ''Evidence,"  {  7. 

Clerks,  see  "Clerks  of  Courts." 

Contempt  of  oonrt,  see  "Contempt" 

Judges,  see  "Judges." 

Mandamus  to  inferior  courts,  see  "Mandamus," 
i  1. 

Power  of  special  Judge  to  call  special  term  of 
court,  see  "Judges,     }  2. 

Prohibition  to  courts  of  appellate  Inrisdiction, 
see  "Prohibition,"  f  1. 

Province  of  court  and  Jury,  see  "Trial,"  |  7. 


Removal  of  action  from  state  court  to  United 
States  court,  see  "Removal  of  Causes." 

Review  of  decisions,  see  "Appeal  and  Elrror." 

Right  to  trial  by  Jury,  see  "Jury,"  $  1. 

Time  for  taking  apMal  from  probate  court  in 
will  contest,  see  ''Wills,"  i  1. 

Trial  by  court  without  jury,  see  "Trial,"  t  16. 

Jurisdiction  of  proceedingi  affecting  partioular 

classei  of  person*. 
See  "Insane  Persons,"  i  1. 

Juritdiction  of  particular  action*  or  proceeding*. 

See  "Quo  Warranto,"  |  1. 

For  appointment  of  guardian,  see  "Onardian  and 

Ward,"  }  1. 
For    pvosecutions    for    offenses    against    liquor 

laws,  see  "Intoxicating  Liquors,     S  5. 
To  satisfy  judgment  out  of  trust  property,  see 

"Tmats,"  I  2. 

Special  furitdictiona  and  particular  cla««e«  of 
court*. 
Justices'  courts,  see  "Justices  of  the  Peace." 

I    1.    Eatabllshmenti     organlaation,    and 
prooednre  In  ceneral. 

The  term  "county  seaV'  as  used  in  Acts  1906, 
p.  339,  c.  71,  I  1,  providing  for  holding  sessions 
of  court  in  towns  not  less  than  12  miles  from 
the  "county  seat,"  refers  to  the  town  and  not 
the  public  buildings  therein. — City  of  Middles- 
borough  V.  City  of  Pineville  (Ky.)  208. 

Acts  1906,  p.  339,  c  71,  |  1,  providing  for 
session  of  court  in  towns  not  less  than  12  miles 
from  county  seat  by  most  convenient  route,  does 
not  apply  to  towns  the  limits  of  which  are  less 
than  12  miles  from  the  county  seat  limits  by 
county  road.— City  of  Middlesborough  v.  City 
of  Pineville  (Ky.)  29a 

•Under  Ky.  St  1903,  8  964,  a  circuit  court 
field  authorized  to  call  a  special  term  for  the 
trial  of  two  persons  jointly  charged  with  murder. 
—Fitzgerald  y.  Ckimmonwealth  (Ky.)  319. 

*The  opinion  of  a  court  on  a  point  not 
in  issue  is  not  an  authority. — American  Surety 
Co.  of  New  York  v.  San  Antonio  Loan  &  Trust 
Co.  CTex.  ay.  App.)  387. 

8   2.    Oonrts  of  general  original  Jurisdic- 
tion. 

Jurisdiction  of  an  action  for  usurpation  of  the 
office  of  road  commissioner  held  to  be  in  the 
circuit  court — State  v.  Sams  (Ark.)  955. 

♦Under  Act  Cong.  March  1,  1805,  c.  145,  |  4, 
28  Stat.  696,  modifying  Act  Cong.  May  2,  1890. 
c.  182,  8  39,  26  Stat.  98,  conferring  on  the 
commissioners'  court  the  jurisdiction  of  justices 
of  the  peace  given  by  Mansf.  Dig.  Ark.  c.  91, 
the  commissioners'  court  has  jurisdiction  of  an 
action  for  trespass  on  real  estate  where  t^e 
damages  do  not  exceed  |100.— Choctaw,  O.  &  G. 
R.  Co.  v.  Loper  Bros.  (Ind.  T.)  150. 

A  connbr  court  may  retain  Jurisdiction  to 
render  Judgment,  although  an  amended  plead- 
ing by  reason  of  including  interest  since  begin- 
ning the  action  as  damages  asked  judgment  for 
more  than  $1,000.— Ft  Worth  &  D.  C.  Ry. 
Co.  y.  Underwood  (Tex.  Civ.  App.)  453. 

8  3.    Courts  of  appellate  Jurisdiction. 

The  Supreme  Court  held,  under  Const  1874, 
art.  7,  88  ^  6i  not  to  have  original  jurisdiction 
to  issue  quo  warranto  to  prevent  usurpation  of 
the  office  of  road  commissioner. — State  v.  Sams 
(Ark.)  965. 

Const,  art.  6,  8  12,  held  to  authorize  the  St 
Louis  Court  of  Appeals  to  Issue  remedial  writs 
only  in  cases  where  its  jurisdiction  is  co-ordi- 
nate with  that  of  the  Supreme  Court.— State  ex 
rel.  Sale  v.  Nortoni  (Mo.  Sup.)  654. 
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*Under  Const  1875,  art.  6,  i  12,  aa  amended 
in  1884,  the  St.  Louis  Court  of  Appeals  has 
no  jurisdiction  to  prant  writs  of  certiorari  in 
cases  appealable  to  the  Supreme  Court  in  the 
first  in8tance.^tate  ex  rel.  Sale  t.  Nortonl 
(Mo.  Sup.)  654. 

i  4.    Vnltod  States  ooarts. 

The  common-law  right  of  a  shipper  to  recover 
excess  of  charges  paid  to  carrier  for  interstate 
shipment  held  not  within  the  exclusive  juris- 
diction of  the  federal  courts.— H.  L.  Halliday 
Milling  Co.  V.  Louisiana  &  N.  W.  B.  Co.  (Ark.) 
874. 

I   5.    Oonewrent   and    ooaflletliic   Jvrla- 
dlotlna,  and  comity. 

Jurisdiction  of  an  action  tor  overcharges  by 
a  carrier  k«U  given  federal  tribunals  by  Inter- 
state Commerce  Act,  {  9  [U.  S.  C<»ip.  St.  1901, 
p.  3159],  only  where  its  rates  have  been  pub- 
lished and  posted  as  required  by  section  6.— 
Wabash  B.  Co.  v.  Sloop  (Mo.  Sup.)  007. 

COVERTURE. 

dee  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  4 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Fraudulent  Conveyances"; 
"Marshaling  Assets  and  Securities." 

Of  testator,  see  "WiUs,"  g  3. 

Bemedies  against  surety,  see  "Principal  and 
Surety,"  I  3. 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT. 

Bemedies  In  cases  of  fraudulent  conveyances, 
see  "Fraudulent  Conveyances,"  |  2. 

CRIMINAL  LAW. 

Arrest  of  accused,  see  "Arrest,"  |  1. 

Habeas  corpus  to  obtain  release  of  accused,  see 
"Habeas  Corpus,"  f  1. 

Indictment,  information,  or  complaint,  see  "In- 
dictment  and   Information." 

Prosecuting  officers,  see  "District  and  Prose- 
cuting Attorneys." 

Baising  objection  to  variance  between  indict- 
ment and  proof,  on  motion  for  new  trial,  see 


"Criminal 


V. 


«28. 


Bestraining  criminal  acts  by  injunction,  see  "In- 
junction,^ I  2. 

Offm*e»  hv  particular  oIa««e*  of  perton*. 

See  "Infants,"  i  1. 

Particular  offentet. 

See  "Adultery Arson";  "Assault  and  Bat- 
tery," i  1 ;  "Bribery" ;  "Burglary"  ;  "Con- 
tempt"; "Embezzlement";  "Forgery";  "Gam- 
ing,'' {  2:  "Homicide";  "Larceny";  "Per- 
jury" ;    "Robbery." 

Against  liquor  laws,  see  "Intoxicating  Liquors," 
M  3,  6. 

Fraudulently  using  questions  in  examination  of 
teachers  for  certificates,  see  "Schools  and 
School  Districts,"  g  1. 

Offenses  in  use  of  weapons,  see  "Weapons." 

i   1.    Oapaetty  to  eoaiailt  and  responsl- 
Dllltj  for  orlate. 

*It  is  not  error  for  the  court  to  instruct  that 
drunkenness  was  no  defense  to  the  crime. — State 
V.  Churdt  (Mo.  Sup.)  1^ 


{  S.    Parties  to  oCeasM. 

'Under  an  indictment  for  murder,  defendant 
may  be  convicted  as  an  accessory  before  the 
fact.— Commonwealth  t.  Cames  (Ky.)   1045. 

I   S.    Venne. 

•An  application  for  a  change  of  venue  in 
a  criminaj  case  Iteld  properly^  denied  because 
of  the  absence  of  the  supporting  affidavits  re- 
quired by  Rev.  St  1903,  i  1096.— Fitsgerald  v. 
Commonwealth  (Ky-)  310. 

Under  Rev.  St  1899,  g  2697,  defendant  held 
not  prejudiced  by  the  fact  that  the  judge  before 
whom  the  change  of  venue  was  to  be  taken  was 
in  the  courthouse  when  he  was  called  to  try  the 
case.— State  v.  Church  (Mo.  Sup.)  16. 

Under  Acts  28th  Leg.  p.  194,  c.  74.  art  63, 
and  Code  Cr.  Proc.  1896,  arts.  235,  240,  the 
court  of  a  county  first  indicting  one  for  lar- 
ceny and  embezzlement  acquires  jurisdiction, 
and  accused  may  insist  on  his  right  to  be  tried 
there  and  deprive  the  court  of  another  county 
of  jurisdiction.- Pearce  v.  State  (Tex.  Or.  App.) 
861. 

g  4.    Former  Jeopardy. 

'Defendant's  motion  to  quash  an  indictment 
held  to  estop  him  from  subsequently  pleading 
jeopardy  thereunder. — Carroll  v.  State  (Tex.  Cr. 
App.)  859. 

g  6.   Arralsnjnent  aad  pleas,  and  nolle 
prosequi  or  dlaeontlnvanoe. 

Under  Rev.  St  1899,  g  2603,  held,  that  the 
court  did  not  err  in  refusing  to  summon  a  jury 
to  ti7  the  question  of  defendant  having  became 
insane  after  indictment — State  v.  Church  (Mo. 
Sup.)  16. 

On  a  prosecution  for  gaming,  evidence  held  ad- 
missible under  plea  of  former  jeopardy.^Tayloi 
T.  State  (Tex.  Cr.  App.)  839. 

I   6,  Evldenee-^adlolal  notice,  presnasp- 
tlons,  and  bnrden  of  proof. 

*On  appeal  from  a  conviction  for  a  viola- 
tion of  the  local  option  law,  the  court  cannot 
take  judicial  notice  of  the  existence  of  local 
option  in  tlie  county.— Allen  v.  State  (Tex. 
Oe.  App.)  869. 

*In  criminal  prosecution,  burden  of  proving 
insanity  as  defense  held  to  be  on  defendant — 
Fults  V.  SUte  (Tex.  Cr,  App.)  1057. 

g  T.  —  Faots  In  issue  and  relevant  to 
lasnes,  and  res  cestaa. 

*0n  a  trial  for  homicide,  evidence  of  the  kill- 
ing of  another  person  held  admissible  as  part  of 
the  res  gests.— State  v.  Vaughn  (Mo.  Sup.)  2. 

*In  a  prosecution  for  robbery,  evidence  that 
defendant  was  in  dty  where  robt>ery  occurred 
on  that  night  Tield  admisBibie.- State  v.  Finn 
(Mo.  Sup.)  9. 

*In  a  prosecution  for  murder,  held,  that  the 
state  was  entitied  to  show  that  defendant  and 
his  brother  armed  themselves  and  fled,  and  for 
a  time  evaded  and  resisted  an  arre8t---State  v. 
Spaugh  (Mo.  Sup.)  65. 

*In  a  prosecution  for  murder,  held,  that  it 
was  proper  to  permit  the  state  to  show  that  as 
defendant  was  escaping  after  the  homicide  he 
shot  at  another  person.- State  v.  Spaugh  (Mo. 
Sup.)   65. 

*In  prosecution  for  murder,  evidence  as  to 
what  took  place  between  deceased  and  defend- 
ant some  time  before  the  homicide  held  ad- 
missible as  part  of  res  gestae. — Waggoner  v. 
State  (Tex.  Or.  App.)  255. 

*In  a  prosecution  for  homicide,  it  was  error 
for  the  court  to  permit  evidence  of  conduct  and 
statements  of  two  others  separately  indicted, 
occurring  a  long  time  after  tiie  kiUing  and  in 
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defendant's  aboence.— Parnell  v.  State  (Tex.  C^. 
App.)  280. 

'Statement  of  prosecuting  witness  made  im- 
mediately upon  his  having  been  shot  Jteld  admis- 
sible as  part  of  the  res  gestn.— Mahoney  v.  State 
(Tex.  Or.  App.)  854. 

I  8.    — —  Otkar  oC«Bses,   «Bd  eluuaoter 
of  ftoensed. 

*On  a  trial  for  embezilement,  certain  evi- 
dence held  admissible  on  the  question  of  the 
Intmt  of  accused. — Storms  ▼.  State  (Ark.)  678. 

*Proof  of  another  crime  committed  by  de- 
fendant is  admissible  when  it  tends  to  establish 
motive,  intent,  or  absence  of  migtalie  or  acci- 
dent, or  the  identity  of  the  person  cliarged. — 
State  T.  Spangh  (Mo.  Sup.)  05. 

I  9.     — >  Materiality  and  oompeteney  in 
ceaeral. 

*In  prosecution  for  homicide  held  not  error 
to  allow  physicians  to  visit  the  jail  and  after- 
wards testi^  to  defendant's  mental  condition. — 
State  V.  Church  (Mo.  Sup.)  16. 

That  the  prosecuting  witness  testified  that  he 
recognized  defendant  at  the  time  of  the  shooting 
by  his  voice  did  not  authorize  j^roof  on  defend- 
ant's part  that  others  had  mistaken  another 
man's  voice  for  defendant's. — Mahoney  v.  Stata 
(Tex.  Or.  App.)  854. 

( 10.  ^—  Admlsistona,   declarations,   and 
hearsay. 

Evidence  as  to  what  defendant's  foster  parent 
had  said  aa  to  his  sanity  held  inadmissible  as 
hearsay.— State  v.  Church  (Mo.  Sup.)  16. 

That  deceased  was  not  present  when  defend- 
ant and  witness  on  the  morning  before  the 
homicide  had  a  conversation  bearing  on  the 
subject  held  no  reason  for  not  admitting  it  in 
evidence.— Manning  v.  State  (Tex.  Cr.  App.) 
261. 

On  prosecution  for  unlawfully  carrying  a 
pistol,  evidence  as  to  certain  statements  by  de- 
fendant while  under  arrest  held  erroneously  ad- 
mitted.—Granger  v.  State  (Tei.  O.  App.)  836. 

{11.   —  Aots  and  deolaratloas  of  con- 
spirators and  oo-dttCendanta. 

*It  is  not  material  whether  evidence  showing 
a  conspiracy  be  introduced  before  or  after  the 
acta  and  declarations  of  co-conspirators  are  re- 
ceived in  evidence.— Butt  v.  State  (Ark.)  7JS. 

*Direct  evidence  held  not  essential  to  prove  a 
conspiracy.— Butt  v.  State  (Ark.)  728. 

On  a  prosecution  for  bribery,  evidence  held 
suflScient  to  show  that  defendant  and  others  had 
conspired  to  pass  bills  through  the  state  senate 
by  bribery.— Butt  v.  State  (Ark.)  723. 

*When  a  conspiracy  has  been  shown,  acts  and 
declarations,  of  one  conspirator  in  furtherance 
of  the  common  design  may  be  shown  against 
his  associates.— Butt  v.  State  (Ark.)  723. 

On  a  trial  for'the  murder  of  a  prison  guard, 
committed  by  convicts  pursuant  to  an  agreement 
to  break  prison  and  escape  therefrom  in  viola- 
tion of  Rev.  St.  1890,  J  2067,  evidence  of  the 
killing  of  another  guard  held  admissible. — State 
V.  Vaughn  (Mo.  Sup.)  2. 

On  a  trial  for  the  murder  of  a  prison  guard, 
committed  by  convicts  pursuant  to  an  agreement 
to  escape  from  prison,  proof  of  the  killing  of 
another  gnard  at  the  time  held  admissible  with- 
out showing  an  understanding  to  kill  him.— 
State  ▼.  Vaughn  (Mo.  Sup.)  2. 

Where  defendant  and  F.  were  separately  In- 
dicted for  killing  deceased,  it  was  error  to  permit 
evidence  against  defendant  concerning  the  kind 
of  hat  F.  wore  after  the  difficulty.-^amell  v. 
State  (Tex.  Cr.  App.)  260. 


1 18.  —  Opinion  evldenee. 

*In  a  prosecution  for  murder,  testimony  that 
witness  could  not  be  sure  whose  voice  it  was 
he  heard,  but  that  it  went  mighty  like  defend- 
ant's, was  not  inadmissible  as  an  opinion  of 
the  vritness.— Waggoner  v.  State  (Tex.  Or.  App.) 
258. 

*In  a  prosecution  for  murder,  testimony  tliat 
deceased  went  down  the  road  to  where  the  fatal 
difficulty  took  place  to  attend  to  his  mule  was 
not  objectionable  as  an  opinion. — Waggoner 
V.  State  (Tex.  Cr.  App.)  255. 

*In  a  prosecution  for  murder,  testimony  that 
the  deoensed  did  not  own  any  pistol  at  the  time 
he  was  killed  and  did  not  have  one  borrowed 
was  not  objectionable  as  an  opinion.— Waggoner 
V.  State  fTei.  Cr.  App.)  255. 

In  view  of  the  facts  detailed  by  witness  in  a 
murder  case  held  there  was  nothing  to  the  objec- 
tion that  his  testimony  was  merely  his  conclu- 
sion.—Armstrong  V.  State  (Tex.  Cr.  App.)  844. 

'Witnesses  for  state  in  a  trial  for  horse  theft, 
where  defendant  pleaded  insanity  as  a  defense. 
held  incompetent  to  testify  as  to  his  sanity.— 
Wells  V.  State  (Tex.  Cr.  App.)  851. 

*In  criminal  prosecution,  nonexpert  testify- 
ing as  to  sanity  of  defendant  held  required,  be- 
fore giving  his  opinion,  to  relate  the  facts  upon 
which  the  opinion  is  nredlcated.- Fults  v.  State. 
(Tex.  Cr.  App.)  1057. 

i  13.   ^—  Testlntony  of  acoompllces  and 
co-defendants. 

*In  a  criminal  case  held  that  the  testimony 
of  a  certain  witness  did  not  show  him  to  have 
been  an  accomplice.— Butt  v.  State  (Ark.)  723. 

*The  rule  as  to  weighing  the  testimony  of  an 
accomplice  stated.— Butt  v.  State  (Ark.)  723. 

1 14.   —  Oonfesslona. 

A  confession  was  properly  admitted  in  evi- 
dence without  first  permitting  defendant  to  give 
evidence  of  his  mental  condition  at  the  time  it 
was  made.— State  v.  Church  (Mo.  Sup.)  16. 

'Evidence  of  confession  made  to  the  prose- 
cuting attorney  held  admissible.— State  v. 
Church  (Mo.  Sup.)  16. 

*A  confession  Jleld  admissible  as  being  volun- 
tary.—State  V.  Church  (Mo.  Sup.)  16. 

*In  order  to  exclude  evidence  of  a  prisoner*!! 
confession,  it  must  appear  affirmatively  that 
some  inducement  to  confess  was  held  out  to 
him  by  or  in  the  presence  of  some  one  harinK 
authority.— State   v.    Spangh    (Mo.    Sup.)    5.'. 

1 16.   ^^  Erldcnoe  at  preliminary  exam- 
ination or  at  former  trial. 

'Testimony  of  witnesses  as  to  the  testimony 
of  acCtised  on  his  examining  trial  held  not  ob- 
jectionable as  not  the  best  evidence.— Willis  v. 
United  States  (Ind.  T.)  147. 

•Ky.  St.  1903.  ti  4637-4645,  held  not  to 
ciiange  the  method  of  proving  in  a  criminal 
case  the  testimony  of  a  deceased  witness  testi- 
fying on  a  former  trial. — Austin  v.  Common- 
wealth (Ky.)  205. 

'The  transcript  of  the  testimony  of  a  deceased 
witness  testifying  at  a  former  trial  held  ad- 
missible on  the  official  stenographic  reporter  tes- 
tifying that  the  testimony  was  taken  down  ac- 
curately and  correctly  transcribed. — Austin  v. 
Commonwealth  (Ky.)  295. 

(16.    Welxht  and  snlBolenoT. 

'In  a  criminal  case  held  not  necessary  for 
the  state  to  prove  different  items  of  evidence  be- 
yond a  reasonable  doubt.— Butt  v.  State  (Ark.) 
723. 

'Circumstantial  evidence  to  sustain  conviction 
must  be  consistent  with  guilt  of  defendant  and 
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prodnce  moral  convlctioii  of  guilt  on  unprej- 
udiced minds.— State  v.  Francis  (Mo.  Sup.)  11. 

4  17.   Time  of  trial  and  oontlnnaace. 

An  application  for  a  continuance,  in  a  crim- 
inal case,  for  the  absence  of  witnesses,  held 
properly  denied.— Fitzgerald  ▼.  Commonwealth 
(Ky.)  319. 

'Affidavit  for  continuance  held  not  admissible 
tLB  evidence  in  a  prosecution  for  murder. — Huf- 
faker  v.  Commonwealth  (Ky.)  331. 

'Granting  continuances  in  criminal  trials  is 
within  the  sound  discretion  of  the  circuit  judge. 
—Commonwealth  v.  Cames  (Ky.)  1045. 

*An  application  for  a  continuance  for  al>8ent 
witness  held  properly  denied  where  there  wa« 
a  lack  of  diligence  and  the  testimony  was  of 
an  impeaching  and  cumulative  character. — 
White  V.  State  (Tex.  Cr.  App.)  264. 

Acts  28th  Leg.  p.  221,  c.  138,  relating  to  con- 
tinuance of  prosecution  for  seduction  on  mar- 
riage of  parties,  held  violative  of  Const  art.  1, 
i  10,  guarantying  everyperson  accused  of  crime 


inbllc  trial.— Waldon  t.  State  (Tex.  Gr. 


S      .- 

aspee<^ 

App.) 

Motion  and  affidavit  for  continuance  for  ab- 
sent witness  in  criminal  case  held  not  to  show 
.sufficient  diligence.— High  v.  State  (Tex.  Cr. 
App.)  849. 

§  18.   Trial— PreUmlnary  prooeedings. 

The  court  has  the  right  to  try  cases  as  they 
stand  on  the  docket— Commonwealth  v.  Cames 
(Ky.)   1046. 

*On  prosecution  for  homicide,  held,  that  the 
state  should  have  granted  defendant's  applica- 
tion for  severance,  or  have  made  the  dismissal 
of  the  codefendant  unconditional.— Puryear  v. 
State  (Tex.  Cr.  App.)  258. 

{19.  ^^  Course  aad  eondnot  of  trial  la 
general. 

In  a  prosecution  for  homicide,  it  was  not 
error  for  the  court  to  permit  decedent's  widow 
to  sit  in  the  courtroom  during  the  taking  of 
testimony  and  not  to  prevent  a  sudden  and  un- 
anticipated outbreak  on  her  part  denouncing 
defendant.— Stevens  v.  Conmionwealth  (Ky.)  284. 

In  prosecution  for  robbery,  refusal  to  adjourn 
trial  to  permit  defendant  to  procure  additional 
evidence  held  not  error.— State  v.  Finn  (Mo. 
Sup.)  9. 

In  prosecution  for  Tioiating  the  local  option 
law,  held  error  not  to  postpone  case  to  permit 
defendant  to  get  witness. — Sessions  v.  State 
(Tex.  Cr.  App.)  243. 

*In  prosecution  for  murder,  remark  of  court 
that  what  was  said  with  reference  to  seasching 
deceased  for  arms  was  admissible  in  evidence 
held  not  error.— Waggoner  v.  State  (Tex.  Cr. 
App.)  255. 

In  a  prosecution  for  murder,  inquiries  of  de- 
fendant as  to  his  financial  condition,  in  presence 
of  jurors,  held  not  error. — Waggoner  t.  State 
(Tex.  Cr.  App.)  255. 

*It  was  not  error  to  refnse  to  permit  others 
separately  indicted  with  defendajit  to  l>e  in 
the  courtroom  during  defendant's  trial  in  order 
to  assist  defendant's  counsel  in  the  cross-exam- 
ination of  witnesses. — Pnmell  v.  State  (Tex.  Cr. 
App.)  209. 

S  20.  — —  Reception  of  evldenoe. 

*Tbe  court  in  a  homicide  case  properly  exer- 
cised its  discretion  in  permitting  the  state,  after 
the  close  of  the  evidence,  to  offer  certain  evi- 
dence.—State  v.  Miles  (Mo.  Sup.)  25. 

*In  prosecution  for  violating  local  option 
law,  witness  held  to  be  examined,  though  the 
rule  was  invoked  and  she  was  not  placed  under 


the  rule.— Sessions  v.  State   (Tex.  Cr.  App.) 
243. 

'Permitting  a  witness  not  under  rule  to  tes- 
tify held  a  proper  exercise  of  discretion. — Lowrie 
T.  State  (Tex.  Cr.  App.)  83& 

*The  placing  of  witnesses  under  the  rule  or 
excusing  certain  witnesses  from  the  rule  for 
cause  held  within  the  sound  discretion  of  the 
court— Green  v.  Stote  (Tex.  Or.  App.)  1059. 

i  21.  — —  Objections  to  erldcnoe,  mo- 
tions to  strike  ont,  and  esecp- 
tlons. 

'Where  evidence  was  admitted  without  objec- 
tion in  prosecution  for  robbery,  motion  to  strike 
it  out  held  properly  overruled. — State  v.  Finn 
(Mo.  Sup.)  9. 

'In  a  criminal  prosecution,  an  objection  to 
testimony  that  it  is  incompetent  amounts  to 
no  objection. — State  t.  Spaugh  (Mo.  Sup.)  65. 

'An  objection  to  evidence  without  stating 
any  grounds  is  insufficient — State  v.  Harris 
(Mo.  Sup.)  457. 

*A  party  cannot  sit  by  a»d  allow  a  question 
to  be  answered  and  then  object  to  the  answer. 
—State  V.  Harris  (Mo.  Sup.)  457. 


122. 


and     condnct     of 


—  Argnments 
counsel. 

'In  a  criminal  case,  an  instruction  to  disre- 
gard certain  statement  made  by  the  prosecuting 
attorney  held  proper.— Butt  v.  State  (Ark.)  723. 

'A  statement  of  the  prosecuting  attorney  in 
his  argument  to  the  jury  in  a  criminal  case  held 
not  prejudicial  to  accused. — Austin  v.  Ck>mmon- 
wealth  (Ky.)  295. 

*A  statement  of  the  prosecuting  attorney  in 
his  argument  to  the  jury  on  a  trial  for  homi- 
cide held  not  reversible  error.— Austin  v.  Com- 
monwealth (Ky.)  295. 

Abusive  language,  coupled  with  withdrawal, 
held  not  prejudicial.— State  v.  Church  (Mo. 
Sup.)  16. 

The  court's  method  of  correcting  an  im- 
proper statement  of  the  counsel  for  accused 
in  a  homicide  case  held  not  a  ground  for  re- 
versal.- State  r.  Miles  (Mo.  Sup.)  25. 

'The  action  of  the  prosecuting  attorney  in 
askin;^  witnesses  certain  questions,  which  on 
objection  the  court  sustained,  held  not  to  con- 
stitute reversible  error.— State  v.  Miles  (Mo. 
Sup.)  25. 

'It  is  not  reversible  error  for  the  prosecut- 
ing attorney.  In  his  closing  argument,  to  allude 
to  a  witness  for  the  state  as  a  good  man. — 
State  V.  Miles  (Mo.  Sup.)  25. 

•The  argument  of  the  prosecuting  attorney  in 
a  criminal  case  held  not  reversible  error.^tate 
V.  Miles  (Mo.  Sup.)  25. 

'Under  Rev.  St  1899,  i  2638,  the  argument 
of  the  prosecuting  attorney  in^  criminal  case 
held  not  reversible  error.— State  v.  Miles  (Mo. 
Sup.)  25. 

'The  argument  of  the  prosecuting  attorney  in 
a  homicide  case  held,  in  view  of  the  court's 
action,  not  reversible  error. — State  v.  Miles 
(Mo.  Sup.)  25. 

'Where  a  party  saves  no  exception  to  the  fail- 
ure of  the  court  to  reprimand  a  prosecuting  at- 
torney for  improper  language,  and  does  not  ob- 
ject to  repetitions  of  the  language,  he  waives  his 
objections.— State  v.  Thnrman  (Mo.  App.)  819. 

In  a  prosecution  for  homicide,  argument  of 
counsel  for  the  state  held  improper.— Pnryear 
v.  State  (Tex.  Cr.  App.)  25a 

Defendant  on  a  prosecution  for  sale  of  liquor 
held  not  prejudiced  by  reference  to  him  by  tlie 
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conntr  attorney  as  a  "boot  legger."— Wlnslow  t. 
State  (Tex.  Cr.  App.)  866. 

Argument  by  proeecuting  attornnr  held  not  so 
improper  as  to  reqaite  reversal. — Ham  t.  State 
(Tex.  Cr.  App.)  876. 

'Argument  of  prosecuting  attorney  heJd  not 
to  require  reversal  in  view  of  tlie  evidence  and 
the  argument  of  counsel  for  defense.— Ham  v. 
■  State  (Tex.  Cr.  App.)  875. 

'Improper  argument  by  prosecuting  attorney 
held  not  to  require  reversal  in  view  of  the 
court's  instruction  thereon. — Ham  v.  State  (Tex. 
Cr.  App.)  875. 

{23.  ^—  Fro-vlnoe    of    oonrt    and    Jury 
la  (eneral. 

*Wbere  on  a  prosecution  for  assault  the  fact 
of  Injury  was  not  controverted,  the  court  did  not 
err  in  assuming  in  its  instruction  that  injury 
was  inflicted.— High  T.  State  (Tex.  Cr.  App.) 
849. 

An  instruction  in  a  criminal  case  held  er- 
roneous as  assuming  a  certain  fact: — Green  t. 
State  (Tex.  Cr.  App.)  1058. 

S84.  —  ITeoessltr,  leqvlslt**,  and  snf- 
flolejioy  of  Instniotlons. 

An  instruction  on  reasonable  doubt  held  mis- 
leading and  prejudidal,  especially  in  view  of  the 
facts.— Bell  v.  State  (Ark.)  705. 

*An  instruction  that  in  order  to  determine  the 
truth  or  falsity  of  the  testimony  of  an  accom- 
plice It  should  be  weighed  by  the  same  rule 
as  the  testimony  of  any  other  witness  is  weigh- 
ed was  proper.— Butt  v.  State  (Ark.)  723. 

*On  a  prosecution  for  murder,  held,  that 
there  was  no  error  in  instruction  as  to  the  duty 
of  the  jury  concerning  a  question  as  to  whether 
defendant  was  under  14  years  of  age. — Willis  v. 
United  States  (Ind.  T.)  147. 

*An  instruction,  on  a  trial  for  homicide,  de- 
fining voluntary  manslaughter,  held  not  er- 
roneous for  failing  to  state  the  law  of  self- 
defense. — Austin   V.   Commonwealth   (Ky.)   295. 

On  a  trial  for  homicide,  a  requested  instruc- 
tion predicated  on  testimony  inconsistent  with 
the  pnysical  facts  held  properly  refused.— State 
y.  Vaughn  (Mo.  Sup.)  2. 

On  a  trial  for  homicide  of  several  persons 
jointly,  the  refusal  to  charge  that  the  jury  might 
find  one  or  more  guilty  and  acquit  the  others 
held  erroneous.- State  v.  Vaughn  (Mo.  Sup.)  2. 

'Evidence  held  insufficient  to  authorize  an  in- 
struction on  the  question  of  drunkenness  as  a 
defense.— State  v.  Church  (Mo.  Sup.)  16. 

*An  instruction  held  not  bad  because  failing 
to  use  the  words  "beyond  a  reasonable  doubt. 
—State  V.  Miles  (Mo.  Sup.)  25. 

•Instructions  as  to  reasonable  doubt  held  not 
objectionable.— State  v.  Spaugh  (Mo.  Sup.)  55. 

*In  a  prosecution  for  violating  a  local  option 
law,  refusal  to  charge  on  alibi  held  error.— Har- 
per T.  State  (Tex.  Cr.  App.)  839. 

'Evidence  in  prosecntlon  for  arson  held  to  re- 
quire instruction  that  accused  could  not  be  con- 
victed alone  upon  bis  extrajudicial  confession. — 
Ounlap  V.  State  (Tex.  Cr.  App.)  845. 

•Court  held  required  to  instruct  that  before 
jury  should  consider  confession  as  a  fact  against 
him  they  must  find  it  to  be  true  beyond  a  rea- 
sonable doubt — Dunlap  v.  State  (Tex.  Cr.  App.) 

84.5. 

Trial  of  one  charged  with  assault  with  in- 
tent to  kill  held  not  to  have  involved  circum- 
stantial evidence,  and,  therefore,  an  instruction 
thereon  was  properly  refused. — Mahoney  v.  State 
(Tex.  Cr.  App.)  854. 


♦On  a  prosecution  for  theft  of  a  horse,  an  in- 
struction held  erroneous  as  on  a  single  phase  of 
the  evidence.— Carroll  v.  State  (Tex.  Gt.  App.) 
859. 

*An  instruction  submitting  the  confession  of 
accused  admitted  in  evidence  heUd  to  properly 
state  under  what  circumstances  the  jury  might 
consider  the  confession.— Green  v.  State  (Tex. 
Cr.  App.)  1069. 

A  charge  defining  murder  in  the  second  de- 
gree is  not  open  to  criticism  on  the  ground  that 
the  charge  is  given  in  two  distinct  paragraphs. 
—Green  v.  State  (Tex.  Cr.  App.)  1059. 

An  instruction  in  a  criminal  case,  relating  to 
how  the  testimony  of  a  wltiii^^.s  for  the  state 
should  be  considered,  held  not  ouen  to  a  cer- 
tain objection.— Green  v.  State  i'J«x.  Cr.  App.) 
1069. 

1 25.  —  It«qt««sts  for  Inatmotlons. 

*0n  a  trial  for  homicide,  the  refusal  to  give 
a  charge  held  not  erroneous  in  view  of  the 
charge  given. — State  v.  Vaughn  (Mo.  Sup.)  2. 

•Where  no  instructions  are  requested,  failure 
to  give  an  instruction  as  to  the  credibllily  of 
witnesses  is  not  error. — State  ▼.  Thurman  (Mo. 
App.)   819. 

•A  prosecution  for  assault  being  one  for  mis- 
demeanor, defendant,  if  he  desired  a  charge  on 
simple  as.sault,  should  have  requested  it — High 
V.  State  (Tex.  Cr.  App.)  849. 

8  26.  —  Ovstody,    eondnot,    and   dellb- 
eratloiis  of  Jury. 

•The  conclusion  of  an  instruction  on  reason- 
able doubt  held  not  calculated  to  be  considered 
an  appeal  to  decide  tlie  case  at  the  expense 
of  honest  convictions.— Bell  v.  State  (Ark.)  703. 

Where  a  Jury  reported  a  disagreement.  It 
was  error  for  the  court  to  Inquire  as  to  how 
they  stood  numerically. — McCoy  y.  United 
States  (Ind.  T.)  144. 

*In  a  criminal  prosecution,  held  that,  there 
was  no  misconduct  of  the  jury  warranting  a 
reversal.- State  v.  Spaugh  (Mo.  Sup.)  55. 

That  a  deputy  sheriff  brought  whisky  to  the 
sheriff  and  remained  in  the  jury  room  long 
enough  for  the  jurors  to  tak^  a  drink  was  held 
no  ground  for  setting  aside  the  verdict — State 
V.  Spaugh   (Mo.  Sup.)   56. 

•The  statement  of  a  juror  as  contradicting 
testimony  of  defendant  held  misconduct  re- 
quiring a  reversal  of  the  conviction. — Winslow 
y.  State  (Tex.  Cr.  App.)  241. 

*In  a  criminal  case,  certain  misconduct  on 
the  part  of  a  jury  held  ground  for  reversal  of  a 
conviction.— Vanduran  v.  State  (Tex.  Cr.  App.) 
247. 

•Clothing  taken  to  the  jury  room  should  be 
used  only  for  the  purpose  for  which  it  was 
introduced. — Puryear  y.  Stete  (Tex.  Cr.  App.) 
258. 

•Commente  by  jury  on  defendant's  failure  to 
testify  held  to  require  reversal. — Carroll  y.  State 
(Tex.  Cr.  App.)  859. 

In  criminal  prosecution  discussion  by  jury  of 
defendant's  failure  to  testify  held  reversible 
error.- Fults  v.  State  (Tex.  Cr.  App.)  1057. 

S2T.   Verdlot. 

•Under  Act  Cong.  March  1,  1895,  and  Mansf. 
Dig.  I  2283,  one  on  trial  for  crime  held  en- 
titled to  have  the  jury  determine  the  panish- 
ment— Taylor  v.  United  States  (Ind.  T.)  123. 

Rev.  St  1899,  S  2651.  held  not  to  compel  the 
court  to  receive  a  verdict  in  a  criminal  case 
which  is  illegal  on  ita  face.— State  y.  Miles 
(Mo.  Sup.)  25. 


•Point  aiuiotatod.    See  syllabns. 
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*The  conrt  In  a  criminal  case  properly  r»- 
fnaed  to  receive  a  Terdlct,  and  required  the 
jnrr  to  retire  to  correct  it— State  r.  Miles 
(Ho.  Sap.)  25. 

*A  verdict,  "We,  the  jnrr,  find  the  defendant 
gnilty,  and  aneas  his  punishment  at  twentv  day 
in  jail  and  twenty  five  dollars,"  was  sufficiently 
intelligible  to  sustain  a  judgment. — Poller  v. 
State  (Tex.  Or.  App.)  840. 

{88.  Motloaa  tor  aew  tH«l  amd  la  •>- 
rest. 

*In  prosecution  for  robberv,  refusal  of  new 
trial  on  ground  of  newly  discovered  evidence 
held  within  discretion  of  trial  ooort— State  v. 
Finn  (Mo.  Sup.)  9. 

*New  trial  held  properly  refused  on  aoooont  of 
the  effect  of  newly  discovered  evidence. — State  v. 
Church  (Mo.  Sup.)  16. 

*New  trial  in  a  criminal  case  will  not  be 
granted  on  newly  discovered  evidence  which  is 
cumulative,  or  on  evidence  going  only  to  cred- 
ibility of  the  prosecuting  witness.— State  v.  Thur- 
mon  (Mo.  App.)  818. 

*An  objection  to  a  variance  between  the  in- 
dictment served  on  defendant  and  that  pre- 
ferred aeainat  him  held  not  properly  raised 
for  the  first  time  on  motion  for  new  trial. — 
Broolu  V.  State  (Tex.  Cr.  App.)  244. 

*Accused  held  not  entitled  to  a  new  trial  for 
newly  discovered  evidence  of  an  impeaching  and 
cumulative  character  wliiih  he  was  negligent 
in  obtaining.— White  v.  State  (Tex.  Cr.  App.) 
264. 

On  a  prosecution  for  homicide,  defendant  held 
entitled  to  a  new  trial  for  newly  discovered 
evidence.— landsey  v.  State  (Tex.  Cr.  App.)  856. 

In  a  criminal  case,  held^  that  there  was  no 
error  in  overruling  a  motion  for  a  new  trial 
made  on  the  ground  of  the  disqualification  of 
a  juror. — McOorquodale  v.  State  (Tex.  O. 
App.)  879. 


sse. 


Appeal  Md  error,  mni  eertiorarl-; 


:  of  remedy,  Jorisdletlon,  and 
rlclit  of  revle^r. 

Where  accused  was  convicted  before  a  jostice 
and  in  the  county  court  of  unlawfully  carrying 
a  pistol,  he  could  not  appeal  to  the  Court  of 
Criminal  Appeals  from  an  execution  and  levy 
on  real  estate  predicated  on  such  judgment  of 
conviction.— Simmons  v.  State  (Tex.  (Jr.  App.) 
247. 

I  SO.  ^—  Presentation  and  reservation 
In  lower  eonrt  of  (ronnda  of 
review. 

'Certain  objection  to  the  testimony  of  a  wit- 
ness held  under  the  facts  no  ground  for  a  re- 
versal on  appeal.— Butt  v.  State  (Ark.)  723. 

•Under  Msnsf.  Dig.  §  5157  (Ind.  T.  Ann.  St 
1889,  {  3362),  objections  to  the  admission  of 
evidence  not  made  till  the  bringing  of  writ 
of  error  held  too  late.— Mickle  v.  United  States 
(Ind.  T.)  349. 

Failure  of  the  court  to  sooner  suppress  an 
unanticipated  outbreak  by  decedent's  widow 
before  the  jury,  in  a  prosecution  for  homicide, 
held  not  reviewable  in  the  absence  of  an  ob- 
jection and  exception  taken  thereto  at  the  time. 
— Stevens  v.  Commonwealth   (Ky.)  284. 

•Misconduct  of  the  commonwealth's  attorney 
in  argument  cannot  be  reviewed  on  appeal  where 
it  was  first  presented  to  the  trial  court  in  de- 
fendant's motion,  and  grounds  for  a  new  trial 
without  objection  and  exception  taken  at  the 
time. — Stevens  v.  Commonwealth  (Ky.)  284. 

•A  defendant  in  a  criminal  case,  desiring  the 
Supreme  Conrt  to  review  an  error  liased  on 
the  improper  language  of  the  prosecuting  at- 


torney in  hia  argument  to  the  inrj,  mnat  call 
the  trial  court's  attention  to  the  langnage  com- 
plained of  in  his  motion  for  a  new  trial — 
State  V.  Miles  (Mo.  Sap.)  2S. 

•The  action  of  the  conrt  in  refusing  to 
receive  the  verdict  of  a  Jury  in  a  criminal  case 
and  in  directing  them  to  retire  to  correct  it 
will  not  be  reviewed  where  no  objection  or  ex- 
ception to  the  court's  action  was  taken  at  the 
time.— SUte  v.  Miles  (Mo.  Sap.)  25. 

•The  action  of  the  court  in  orally  charging 
the  jury  in  explanation  of  his  instmctions  AeU 
not  reviewable  where  the  bill  of  exceptions 
discloses  that  no  objections  were  made  and  no 
exceptiona  taken. — State  v.  Miles  (Mo.  Sop.) 
25. 

•Complaint  as  to  a  paragraph  of  the  charge 
held  too  general  to  be  considered  aa  a  groand 
of  exception.— Dickey  v.  State  (Tex.  O.  App.) 
268. 

•Where  no  exception  was  taken  to  tlie  aign- 
ment  of  the  prosecuting  attorney  in  using  il- 
lustrations from  other  cases  of  drcumstantia] 
evidence,  and  no  written  charge  was  requested 
on  the  subject,  error,  if  any^was  not  availahle 
on  appeal.— Lowrie  t.  State  (Tex.  Cr.  App.)  838. 

•In  prosecution  for  theft,  objection  to  man- 
ner of  proving  valne  held  not  to  call  for  re- 
versal unless  exception  is  reserved  bv  bill  of 
exceptions.— Ramon  v.  State  (Tex.  Cr.  App.) 
872. 

•Under  C!ode  Cr.  Proc.  1895,  art.  723,  qnea- 
tion  of  error  in  court's  instructions  could  not 
be  raised  on  appeal  where  not  suggested  in 
the  motion  for  new  trial  nor  in  bill  of  excep- 
tiona.—Ham  V.  State  (Tex.  Cr.  App.)  875. 


131. 


and     prooeedinsa    not 


•Point  annotated.    Seo  ajrllabna. 


—  Heoord 
In  reoord. 

*In  a  prosecution  for  sale  of  intoxicating 
liquor,  failure  to  allow  jury  to  fix  the  punish- 
ment held  not  ground  for  reversal. — ^Parmenter 
V.  United  States  (Ind.  T.)  340. 

•In  the  absence  of  a  bill  of  exceptions,  the 
appeal  presents  noUiing  for  review  except  the 
record  proper. — State  v.  Cordray  (Mo.  Sap.)  1. 

•The  Supreme  Court  has  no  power  on  appeal 
to  supply  any  lost  portion  of  a  record  of  the 
circuit  court.— State  v.  Wilson  (Mo.  Sup.)  68. 

•Under  Rev.  St  1889,  i  728,  relating  to  the 
filing  of  bills  of  exceptions,  held,  that  the 
omission  of  a  record  to  disclose  an  order  ex- 
tending the  time  for  filing  a  bill  could  not  be 
supplied  by  the  trial  judge's  certificate  and  an 
ex  parte  affidavit ;  and  that  the  bill  could  not 
be  reviewed  on  appeal. — State  v.  Wilson  (Mo. 
Sup.)  68. 

•Matters  of  exception  cannot  be  made  a  part 
of  the  record  by  a  motion  for  a  new  trial  and 
affidavits  filed  in  support  thereof.  —  State  v. 
O'KeUey  (Mo.  App.)  804. 

Appellant  held  not  to  show  diligence  ex- 
cusing failure  to  file  statement  of  facts  and 
bill  of  exceptions  in  due  time  by  showing  mail- 
ing of  same  in  proper  time  to  judge—Brooks 
v.  State  (Tex.  Cr.  App.)  244. 

A  notation  on  the  docket  held  insuffident 
to  constitute  such  a  bill  of  exceptions  to  a 
denial  of  a  continuance  as  to  be  considered  on 
appeal. — Dickey  v.  State  (Tex.  Cr.  App.)  260. 

•Alleged  errw  of  the  court,  to  which  no  bill 
of  exceptions  was  reserved,  can  not  be  consid- 
ered on  appeal. — Newby  v.  State  (Tex.  Cr.  App.) 
837. 

•Where  a  statement  of  facts  was  not  filed 
held  errors  depending  upon  it  cannot  be  con- 
sidered.—Newby  v.  State  (Tex.  Cr.  App.)  88T. 
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'Alleged  etrM'  of  the  court,  not  presented  in 
a  proper  bill  of  ezceptiona,  cannot  be  reviewed. 
— Horton  t.  State  (Tex.  Cr.  App.)  837. 

Alleged  error  presented  by  an  exception  to  the 
admisidon  of  teatimon;  cannot  be  considered 
where  the  court  in  its  explanation  says  the  jury 
were  instructed  not  to  consider  the  testimony. — 
Lowrie  v.  State  (Tex.  Cr.  App.)  838. 

*BUla  of  exception  to  rulings  on  evidence  tail- 
ing to  state  purpose  of  evidence  held  not  to  be 
contf  dered  on  appeal. — Dunlap  v.  State  (Tex.  Cr. 
App.)  846. 

*Th«  record  held  not  such  as  to  authorize  re- 
view of  the  admission  in  evidence  of  a  warrant 
of  arrest.— CJhaney  v.  State  (Tex.  Cr.  App.)  847. 

Under  Code  Cr.  Proc.  1896,  art  621.  bill  of 
«xceptions  to  order  refusing  change  of  venne, 
filed  after  term,  held  not  to  be  considered  on 
appeal,  notwithstanding  Oen.  Laws  1806,  p. 
219.  e.  112.— Bink  v.  Sute  (Tex.  Cr.  App.) 
863. 

Bill  of  exceptions  held  not  to  show  that  re- 
BiarkB  of  the  connty  attorney  were  not  provoked. 
— Winslow  V.  State  (Tex.  Or.  App.)  866. 

A  derk  held  to  have  had  no  authority  to 
insert  any  matter  in  his  statement  of  facts. — 
Allen  V.  State  (Tex.  Cr.  App.)  869. 

*In  prosecution  for  theft,  objection  to  admis- 
aibility  of  certain  evidence  under  indictment 
held  not  sustainable  on  appeal  where  evidence 
was  admissible  under  indictment  as  copied  in 
transcript.— Ramon  v.  State  (Tex.  Cr.  App.) 
872. 

*One  taking  his  bill  of  exceptions  in  the  state- 
ment of  facts  held  required  to  do  so  with  the 
same  completeness  as  if  he  took  a  separate 
bill.— Oreen  v.  State  (Tex.  Cr.  App.)   1069. 

*An  exception  to  the  overruling  of  a  motion 
for  a  continuance  cannot  be  considered  in  the 
absence  of  a  proper  bill  of  exceptions.— Green  v. 
State   (Tex.  Cr.  App.)   1000. 

*An  exception  to  the  overmlins  of  a  motion 
tor  a  change  of  venae  cannot  oe  considered 
in  the  absence  of  a  proper  bill  of  exceptions. 
—Green  v.  State  (Tex.  Cr.  App.)  1059. 

I  38.  — —  PresmiBptloaB. 

*0n  appeal  held  presumable  that  the  place  to 
which  a  change  of  venue  was  had  was  the 
proper  one  under  Carter's  Ind.  T.  St  1899,  jl 
61,  28  Statp.  697,  c.  146.— Willis  v.  United 
Statea  (Ind.  T.)  147. 

Defendant's  presence  daring  the  making  of  a 
motion  held  to  be  presumed  from  his  presence 
when  arraigned.— State  v.  Church  (Mo.  Sup.)  16. 

*In  the  absence  of  showing  to  the  contrary. 
It  win  be  presumed  that  one  appointed  Fpecial 
^roaecntinK  attorney  under  Rev.  St  1^9,  i 
4966,  qnalified  in  obedience  to  statutory  pro- 
Tislona.— State  v.  WilB<m  (Mo.  Sop.)  68. 

*To  sustain  a  rnling  admitting  matters  in 
evidence  held  that  in  the  absence  of  a  show- 
ing to  the  contrary  It  would  be  presumed  they 
were,  as  they  might  have  been,  part  of  the  res 
gestte.— Manning  v.  State  (Tex.  Cr.  App.)  251. 

i  38.  —•  Dlse*etl<»  of  lower  oonvt. 

The  giving  of  requested  instrnctiona  as  to 
credibility  of  witnesses  is  within  the  discretion 
of  the  trial  court.— State  t.  Thurman  (Mo.  App.) 
819. 

*In  a  prosecution  for  murder,  the  discretion 
of  the  oonrt  in  permitting  a  witness  to  testify 
who  has  not  been  placed;  under  the  rule  will 
not  be  reviewed  on  appeal.— Waggoner  ▼.  State 
(Tex.  Cr.  App.)  265. 

*The  right  to  introduce  witnesses  in  a  criminal 
case  who  have  not  been  placed  under  tiie  rule  is 


within  the  sound  discretion  of  the  trial  court— 
Oreen  v.  State  (Tex.  Cr.  App.)  1069. 

I  34.  —  QnostloBs  of  faot,  Terdlots  amd 
fladlass. 

*The  weight  of  contradictory  and  conflicting 
evidence  to  support  a  conviction  will  not  be 
reviewed  on  appeal.— McCoy  v.  United  States 
(Ind.  T.)  144. 

'Findings  of  the  jury  on  conflicting  evidence 
will  not  be  disturbed.— Mickle  v.  United  States 
(Ind.  T.)  849. 

*Where  there  is  some  evidence  on  which 
to  base  a  conviction,  it  cannot  be  set  aside 
on  appkeal  as  unauthorized  or  flagrantly  against 
the  evidence.— Stevens  v.  Commonwealth  (Ky.) 
284. 

The  Supreme  Court  will  not  interfere  with 
the  finding  of  the  trial  court  based  on  conflicting 
evidence  on  the  hearing  of  a  motion  for  a  new 
trial.— State  v.   Spaugh    (Mo.  Sup.)   55. 

*A  conviction  based  on  conflicting  evidence 
will  not  be  disturbed  on  appeal.— Pa»  v.  State 
(Tex.  C5r.  App.)  264. 

I  35.  ^>-  Harmless  error. 

*0n  a  trial  for  embezzlement,  the  argument 
of  the  prosecuting  attorney  A«<a  prejudicial  to 
accused.— Storms  v.  State  (Ark.)  6713. 

*The  failure  of  the  court  to  order  an  amend- 
ment to  a  warrant  of  arrest  for  a  violation  of 
a  state  statute  held  not  prejudicial  to  accused. — 
Mallon  V.  Commonwealth  (Ky.)  316. 

Instruction  that  drunkenness  was  no  defense 
held  harmless  error.— State  v.  Church  (Mo.  Sup.) 
16. 

*The  error  in  permitting  the  state  in  a  crimi- 
nal case  to  cross-examine  a  witness  for  the  ac- 
cused held  not  prejudicial.- State  v.  Miles  (Mo. 
Sup.)  26. 

On  a  prosecution  for  carrying  a  pistol  un- 
lawfully, accused  held  not  prejudiced  by  a 
charge  which  erroneously  limited  his  right  to 
carry  a  pistol  at  a  place  where  he  was  en- 
titled to  carry  It  if  ne  carried  it  lawfully.— 
Banks  v.  State  (Tex.  Cr.  App.)  242. 

'Defendant  held  not  prejudiced  by  the  charge 
excluding  from  the  consideration  of  the  jury, 
instead  of  limiting  It  to  his  credibility,  testi- 
mony that  he  had  been  formerly  indicted  for 
an  assault  with  Intent  to  murder.- Manning  ▼. 
State  (Tez.  Cr.  App.)  261. 

*In  prosecution  for  receivintr  and  conceal- 
ing stolen  property,  charge  held  not  prejudicial- 
l.V  erroneous,  nor  ground  for  reversal  under 
the  amendment  to  article  723,  Code  Cr.  Proc. 
1896  (Laws  1897,  p.  17,  C.  21).— Bonnra  y.  State 
(Tex.  Cr.  App.)  267. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  defendant  was  not  prejudiced  by  an 
instruction  that  if  he  acted  as  prosecutor's 
agent  in  procuring  the  whisky  he  would  not 
be  guilty,  but  that  if  he  aided  the  seller  he 
was  gallty.— Fields  t.  State  (Tex.  Cr.  App.) 
867. 

'Admission  of  evidence  of  other  offenses  held 
harmless.- Winslow  v.  State  (Tez.  Cr.  App.) 
866. 

On  a  prosecution  for  murder  held,  that  the 
asking  of  a  certain  question  of  witness  on  cross- 
examination  was  no  ground  for  reversal. — ^Mc- 
Corquodale  v.  State  (Tex.  Cr.  App.)  879. 

i  36.  ^^  Determination      sad      disposi- 
tion of  eanse. 

The  Court  of  Criminal  Appeals  held  to  have 
had  power  to  order  a  return  of  the  transcript 
in  a  criminal  case  after  remand  on  a  motion 
for  such  return  and  showing  that  the  transcript 


*  Point  anaetated.    8ee  syllabas. 
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did  not  contain  a  complete  judEment.— McOor- 
qnodale  t.  State  (Tex.  Gr.  App.)  870. 

Under  Code  Cr.  Proc  1895,  arte.  837,  90^ 
held,  ttiat  tlie  Conrt  of  Criminal  Appeals  had 
antliority  to  reform  and  correct  a  jadgment  in 
a  criminal  case  so  as  to  conform  it  to  the 
requirements  of  article  831,  f  §  9,  10. — ^McCorquo- 
dale  T.  State  (Tei.  Cr.  App.)  879. 

Where  accused's  attorneys  were  iCoU^  ot  delay 
in  presenting  a  statement  of  facte  and  bills 
of  exceptions,  accused  was  not  entitled  to  a 
reversal  because  the  court  deprived  him  of  a 
statement  of  facts  and  bills  of  exceptions.— 
Walker  v.  State  (Tex.  Cr.  App.)  266. 

The  words,  "violating  the  local  option  law,"  in 
a  bond  In  a  criminal  proceeding,  do  not  describe 
any  offense,  and  there  can  be  no  recovery  on  the 
bond.— Stephens  t.  State  (Tex.  Cr.  App.)  859. 

137.   Pnnlsluneiit     and     praTentlon     of 
orlme. 

*The  fact  that  one  convicted  of  murder  is 
serving  a  sentence  of  life  imprisonment  does 
not  prevent  his  being  tried  and  sentenced  to 
be  hanged  for  the  murder  of  a  fellow  con- 
vict—Huflaker  T.   Commonwealth   (Ky.)  831. 

CROPS. 

Harmless  error  in  action  for  injuries  to,  see 

"Appeal  and  Error,"  (  26. 
Offer  by  parent  of  share  of  crops  to  child  aa 

emancipation,  see  "Parent  and  Ohild." 

CROSS  ASSIGNMENTS. 

Of  error,  see  "Appeal  and  Error,"  |  IS, 

CROSS-EXAMINATION. 

Hf  "Witnesses,"  i  8. 

CRUELTY. 

Ground  for  divorce,  see  "Divorce,"  §  8. 


See  "Dower." 


CURTESY. 


CUSTODY. 


Of  Jtiry,  see  "Criminal  Law,"  <  28;  "Trial," 
i  14- 

CUSTOMS  AND  USAGES. 

Authority  conferred  on  brokers  as  affected  by 
custom,  see  "Brokers,"  {  1. 

DAMAGES. 

Applicabili^  of  Instructions  aa  to,  to  ease,  aee 
'•Trial,"  i  10. 

Compensation  for  pr(q;)ertv  taken  for  public 
use,  see  "Eminent  Domain,"  i  1. 

Construction  of  instructions  as  to,  see  "Trial," 
I  13. 

Harmless  error  in  rulings  relating  to,  see  "Ap- 
peal and  Ekror,"  i  27. 

DamagM  for  partioular  injwriet. 
Se«  "Death,"  |  2. 
Delay  in  transportation  of  live  stock,  see  "Oai^ 

riers,"  i  3. 
Deatmctfon   of    passway   over    railroad,    see 

"RaUroada,"  |  2. 
Destraction    of    property    by    fire   caused    by 

operation  ot  railroad,  see  "Railroads,"  8  8. 
Disbonor  of  draft,  sao  "Bills  and  Notes,"  |  5. 


Injuries  from  obstruction  of  private  road  by 
raUroad,  see  "Railroads,"  i  S. 

Injuries  to  bed  or  bank  of  stream,  see  "Waters 
and  Water  Courses,"  §  1. 

Injuries  to  ^operty  from  construction  of  rail- 
road, see  '^lailroads,"  {  2. 

Negligent  transmission  of  telegram,  see  "Tele- 
graphs and  Telephones,"  {  1. 

Negligent  transmission  of  telegram,  as  s^rate 

Property  of  wife,  see  "Husband  and  Wife," 
6. 
Personal  injuries,  see  "Street  Railroads,"  (  1. 
Wrongful  foreclosure,  see  "Mortgages,"  {  2. 

Reoovery  in  partioular  aotiont  or  prooeedingt. 

See  "Forcible  Entry  and  Detainer,"  8  1 ;  "Work 
and  Labor." 

For  delay  in  transportation  of  live  stock,  see 
"CJarriera,"  |  3. 

For  failure  of  landlord  to  repair,  see  "Land- 
lord and  Tenant,"  {  2. 

For  injuries  to  property  from  construction  of 
railroad,  see  "Railroads,"  %  2. 

For  personal  injuries,  see  "Street  Railroads," 

8   1.    Kstnre  and  BTovnds  la  KeaeraL 

In  an  action'  against  a  carrier  for  injuries  to 
a  horse  held,  that  certain  damages  were  not 
special.— Texaa  &  P.  Ry.  Co.  v.  Newsome  A 
Williams  (Tex.  Civ.  App.)  ((46. 

8   S.    Oronnds   and  snbjeeta  of  eompea- 
antory  damnces. 

In  an  action  for  injuries  to  a  girl  15  years 
of  age,  she  was  entitled  to  recover  for  loes 
of  ability  to  labor,  though  there  was  no  proof 
that  she  had  performed  labor  or  would  be 
forced  to  work  in  the  future. — Stotler  v.  Chicago 
&  A.  Ry.  Go.  (Mo.  Sup.)  509. 

*In  an  action  for  injuries  to  an  orphan  onder 
the  guardianship  of  a  curator,  she  was  prop- 
erly permitted  to  recover  all  sums  paid  for 
medical  attendance  and  nursing,  or  for  which 
a  liability  had  been  contracteid  on  her  be- 
halL— StoUer  v.  Chicago  &  A.  (By.  Ca  (Mo. 
Sup.)  600. 

*Where  plaintiffs'  meadow  was  destroyed  b^ 
fire  set  out  by  defendant's  engine,  plaintifm 
coold  not  thereafter  leave  the  land  unblled  and 
recover  rental  value. — Knight  v.  Cbicaco,  B.  L 
&  P.  Ry.  (>>.  (Mo.  App.)  SL 

i  3.     Exemplary  damacea. 

*Exemplary  damages  are  recoverable  for  noth- 
ing short  of  gross  negligence.— Henderson  (3ity 
Ry.  Co.  ▼.  Lockett  (Ky.)  808. 

8   4.    Meaanre  of  damaapea. 

*In  an  action  for  injuries  to  land  by  the 
raising  of  the  waters  of  a  lake,  the  proper 
measure  of  damages  stated.— Jones  v.  Cooley  Lake 
Club  (Mo.  App.)  82. 

I  6.    Inadoqaate  and  ezoesslTe  daauicea. 

A  verdict  for  burning  a  building  keid  in  ex- 
cess of  what  the  eridence  warranted.-^.  J. 
Dodd  &  Co.  V.  Read  (Ark.)  70S. 

*A  verdict  in  a  personal  injury  action  ^Id  not 
excessive.— Houston  &  T.  G.  R.  Co.  v.  WilUaa 
(Tex.  Civ.  App.)  202. 

*yerdict  for  $20,000  tor  injuries  to  a  loco- 
motive  engineer  caused  by  a  step  on  an  engine 
giving  way  held  not  excessive.— Galveston,  H.  A 
S.  A.  Ry.  Co.  V.  Cherry  (Tex.  Civ.  App.)  896. 

*A  verdict  for  $15,000  for  personal  Injnriea 
held  not  so  excessive  as  to  manifest  pr^dice 
or  improper  motives. — Galveston  H.  &  8.  A.  By. 
CX>.  v.  Garrett  (Tex.  Qv.  App.)  932. 

*A  verdict  ot  $20,000  for  the  loss  of  a  part 
of  one  limb  held  excessive,  and  should  be  re- 
duced to  $16,000.— Texaa  &  N.  0.  By.  Co.  v. 
Conway  (Tex.  CSv.  App.)  1070. 
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PleadlaSi  erldene*,  and  KaseMineat 
VlamJaing, 


^nea( 

An  itemizatioo  of  demands  held  necessary  in 
a  petition  by  a  father  for  injuries  to  his  child. 
— Hooston,  E.  &  W.  T.  By.  Co.  v.  Adams  (Tex. 
CHt.  App.)  222. 

*A  petition  in  an  action  for  personal  injury 
held  to  authorise  a  recovery  for  loss  of  earn- 
ing capacity. — International  &  G.  N.  R.  Co. 
V.  Crusetnmer  (Tex.  Civ.  App.)  423. 

In  an  action  against  a  railroad  for  injiuies 
caused  by  a  trun  carrying  petroleum  being 
wrecked,  certain  evidence  held  inadirisslble  un- 
der the  petition.— Houston  &  T.  C.  B.  Ca  t. 
Anderson  (Tez.  Civ.  App.)  440. 

'Special  demurrers  to  the  complaint  in  an 
action  for  personal  injuries  will  not  lie  to  al- 
legations of  injury  to  the  face,  head,  and  other 
parts  of  the  body,  for  failure  to  show  what 
part  of  the  face,  head,  or  other  parts  of  the 
Eiody  were  injured. — Southwestern  Telegraph  & 
Telephone  Co.  t.  Tucker  (Tex.  Oiy.  App.)  909. 

*Under  a  complaint  in  an  action  to  recover 
for  personal  injuries  alleging  injuries  to  various 
parte  of  plaintifTs  body,  evidence  was  admissible 
of  a  gash  over  the  e^e,  an  injury  to  the  hip  and 
le^s,  and  paralysis  in  the  hand  and  wrist,  but 
evidence  of  other  injnries  not  specifically  enum- 
erated in  the  complaint  is  not  admissible. — 
Southwestern  Telegraph  &  Telephone  Co.  t. 
Tncker  (Tex.  Civ.  App.)  909. 

I   7.    —  Erldenoe. 

♦In  an  action  for  injuries,  evidence  concerning 
plaintiff's  habits  of  sobriety  and  industry  prior 
to  his  injury  held  admissible. — Buffalo  Greek 
Coal  Min.  Co.  v.   Htodges  (Ey.)  274. 

*A  parent  suing  for  injuries  to  his  minor 
child  held  entitled  to  recover  for  services  for 
nursing  the  child,  in  the  absence  of  any  evi- 
dence of  the  valne  of  sncb  services.— Drogmond 
V.  Metropolitan  St.  By.  Co.  (Mo.  App.)  1091. 

*In  an  action  for  a  personal  injurv.  an 
award  of  damages  for  diminished  capacity  to 
earn  monejr  held  authorized  under  the  evidence. 
— International  &  O.  N.  R.  Co.  v.  Cruseturner 
(Tex.  Civ.  App.)  423. 

Mental  suffering  may  be  inferred  from  phys- 
ical injury  without  direct  proof. — Galveston,  U. 
&  S.  A.  By.  Co.  ▼.  Garrett  (Tex.  dv.  App.)  032. 

I  8.    •—  ProceedlnKS  for  assessment. 

*In  an  action  against  a  railroad  for  the  de- 
struction of  plaintiffs'  meadow  by  fire,  whether 
plaintiffs  had  exercised  a  reasonable  effort  to 
avoid  the  loss  of  the  use  of  the  land  for  the 
next  year  held  for  the  jury.— Knight  v.  Chicago, 
B.  I.  &  P.  By.  Co.  (Mo.  App.)  81. 

•In  an  action  by  a  parent  for  injuries  to 
minor  child,  an  instruction  relating  to  the  re- 
covery for  loss  of  services  held  not  erroneous 
under  the  evidence. — Drogmund  t.  Metropolitan 
St.  By.  Co.  (Mo.  App.)  1091. 

*In  an  action  by  a  minor  for  perwmal  injuries, 
an  instruction  held  erroneous  as  authorizing 
double  damages.— Houston,  B.  &  W.  T.  By.  Co. 
T.  Adams  (Tez.  Civ.  App.)  222. 

DEATH. 

Applicability  of  instmctiona  to  case  In  action 

for,  see  ''Trial,"  J  10. 
CanstBd   by  operation   of   street   railroad,   see 

"Street  BaUrouds,"  {  1. 
Competency   of   witnesses   in    aption   for,   see 

"Witnesses,"  i  2. 
Declarations  relating  to  death  as  evidence,  see 

"Bvidence,"  i  & 


Harmless  error  in  action  for,  see  "Appeal  and 

Error,"  U  25,  26. 
Impeachment  of  witnesses  in  action   for,   see 

"witnesses,"  |  4. 
Liability  of  master  for  death  of  servant,   see 

"Master  and  Servant,"  S8  2,  9,  10. 
Materiality  of  evidence  in  action  for,  see  "Evi- 
dence," S  2. 
Of  party  to  action  ground  for  abatement,  see 

"Abatement  and  Bevival,"  §  1. 
Opinion  evidence  in  action  for,  see  "Evidence," 

19. 
Province  of  court  and  jury  in  action  for,  see 

"Trial,"  i  7. 
Requests   for   instructions    in   action    for,    see 

"Ti-ial,"  I  11. 
Besidence  of  parties  affecting  venue  of  action 

for,  see  "Venue,"  i  2. 

S    1.    Brldenoe  of  deatli  and  of  snrrlv- 
orsMp. 

'Absence  of  person  from  state  and  taking  np 
residence  in  a  known  place  elsewhere,  followed 
by  period  of  seven  years  in  which  he  is  not  heard 
from,  held  not  to  raise  presumption  of  death. — 
Gorham  v.  Settegast  (Tex.  Civ.  App.)  665. 

I   S.    Aetlons  for  oanslnc  deatli. 

*The  right  of  action  for  death  occurring  in 
a  sister  state  in  consequence  of  injuries  received 
there  held  controlled  by  the  statutes  of  that 
state. — CSason's  Adm'r  v.  Covington  &  C.  Eleva- 
ted B.  Transfer  &  Bridge  Co.   (Ky.)   804. 

*In  an  action  for  death  the  jury  should  assess 
the  damages  at  such  sum,  not  exceeding  the 
amount  claimed,  as  would  reasonably  compen- 
sate the  estate  of  the  deceased  for  the  destruc- 
tion of  his  power  to  earn  money. — Louisville  & 
N.  B.  C3o.  V.  Lucas'  Adm'r  (Ky.)  808. 

•Verdict  for  $8,000  for  death  heli  not  exces- 
sive.— Louisville  &  N.  B.  Ca  v.  Lucas"  Adm'r 
(Ky.)  30a 

*The  statutes  of  Kansas  authorizing  an  ac- 
tion for  death  caused  by  injury  inflicted  there 
may  be  enforced  in  Missouri. — Charlton  v. 
St  Louis  &  S.  F.  B.  Co.  (Mo.  Sup.)  529. 

•Under  G^en.  St  Kan.  1897,  c.  95,  ii  418, 
419,  and  chapter  100,  |  19,  a  father  and  mother 
held  entitled  to  sue  for  the  negligent  death  of 
their  sou,  dying  intestate,  leaving  no  wife  or 
issue.— Charlton  v.  St  Louis  &  S.  F.  B.  Co. 
(Mo.  Sup.)  529. 

•T7ndw  Gen.  St  1897,  c.  95,  I  418,  the  issue 
in  an  action  for  wrongful  deatli  Is  whether,  had 
decedent  corvived,  an  action  coold  have  been 
maintained  by  him  for  the  injuries  causing 
death— Charlton  v.  St  Louis  &  S.  F.  B.  Co. 
(Mo.  Sup.)  529. 

Bev.  St  1899,  I  2864,  creating  an  action  for 
deaUi  of  a  person  resulting  from  the  negligence 
of  the  operator  of  a  car,  held  applicable  to  street 
railroads.— McQuade  v.  St  Louis  &  8.  By.  Co. 
(Mo.  Sup.)  552. 

Bev.  St  1899,  |  2864,  creating  an  acUon  for 
death  caused  by  the  negligence  of  the  operator 
of  any  car,  etc,  held  to  include  negligence  aris- 
ing from  common  law,  or  a  failure  to  discharge 
a  duty  imposed  by  statute  or  municipal  ordi- 
nance.—McQuade  r.  St  Louis  &  S.  By.  Co.  (Mo. 
Sup.)  S62. 

•A  verdict  in  an  action  for  death  held  not 
excessive. — International  &  G.  N.  B.  Co.  v. 
Hays  (Tez.  Civ.  App.)  911. 

DEBTOR  AND  CREDITOR. 

See   "Assignments  tor  Benefit  of  Oreditora"; 
"Bankruptcy";  "Frandalent  Oonveyances." 
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DECEDENTS. 

Estates,  see  "Descent  and  Distribntion";  "Bx- 

ecntors  and  Administrators." 
Testimonr    as    to    transactions    with    persons 

since  deceased,  see  "Witnesses,"  t  ^ 


DECEIT. 


See  "Fraud." 


DECLARATIONS. 

As  evidence  in  dvil  actions,  see  "BTidence," 

8  5. 
As  evidence  in  criminal  prosecutions,  see  "CMm- 

inal  Law,"  {  10. 
Dying  declarations,  see  "Homicide,"  I  6. 

DEDICATION. 

S   1.    Natnre  and  xeanlaltea. 

*A  person  claiming  title  under  a  deed  referring 
to  a  plat  held  estopped  from  asserting  that  the 
«it7  has  not  accepted  a  street  dedicated  by  the 
plat— City  of  Covington  v.  Hail  (Ky.)  317; 
Nowland  v.  Hall,  Id. 

DEEDS. 

Acknowledgment  of  execntlon,  see  "Acknowl- 
edgment." 

Best  and  secondary  evidence  of,  see  "Evi- 
dence," 8  & 

Cancellation,  see  "Cancellation  of  Instruments." 

'Computation  of  period  of  limitations  in  action 
to  set  aside  deed,  see  "Limitation  of  Ac- 
tions," S  3. 

Declarations  as  evidence  to  show  delivery,  see 
"Evidence,"  |  S. 

Estoppel  by  deed,  see  "Estoppel,"  i  2. 

In  fraud  of  creditors,  see  Fraudulent  Con- 
veyances." 

In  trust,  see  "Trusts,"  I  1. 

Lost  deeds,  see  "Lost  Instruments." 

Parol  or  extrinsic  evidence,  see  "Evidence," 
5  8. 

Province  of  court  and  jury  in  determining  na- 
ture of  instrument  as  deed  or  mortgage,  see 
"Trial,"  i  7. 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Review  of  questions  relating  to  as  dependent 
on  scope  and  contents  of  record,  see  "Ap- 
peal and  Error,"  i  12. 

Deeia  by  or  io  partieular  dattet  of  pertoni. 
«ee  "Husband  and  Wife,"  |  2;   "Slaves." 
Commissioner's  deed  on  sale  under  judgment, 

see  "Judicial  Sales." 
Married    women,    see   "Husband   and   Wife," 

8  8. 

Purtioular  iiatte*  of  deed». 
Tax  deeds,  see  "Taxation,"  f  7. 
Trust  deeds,  see  "Mortgages." 

{    I.   It«4iilBltes  and  Talidltjr. 

*A  grantor  in  a  deed  delivered  to  the  grantee 
on  condition  that  she  execute  an  obligation  held 
entitied  to  a  cancellation  of  the  deed  unless  the 
grantee  execute  the  obligation  within  a  speci- 
fied  time. — Dudley    v.    Bferring    (Ky.)   289. 

Intention  of  a  grantor  not  to  pass  titie  by  a 
deed  held  not  to  prevent  titie  from  passing. — 
Davis  V.  Davis  (Tex.  Civ.  App.)  198. 

'Delivery  of  deed  to  attorney  of  grantee  held 
a  sufficient  delivery.— Elliott  v.  Morris  (Tex. 
Civ.  App.)  220. 

*Deed  of  executrix  held  too  indefinite  in  de- 
scription of  property  to  show  any  title  in  gran- 
tee.—Oorham  V.  Settegast  (Tex.  Civ.  App.)  665. 


Deeds  held  void  for  indefiniteness  of  descrip- 
tion of  land.— Gorham  v.  Settegast  (Ttx.  Civ. 
App.)  660. 

8   S>    Ooaatraetian  and  «pevatlom> 

*A  deed  construed,  and  held  to  giv«  to  the 
grantw  a  life  interest  in  the  propertr  with 
remainder  to  the  grantee.— Dudley  v.  Herring 
(Ky.)  289. 

Deed  of  league  and  labor  donated  to  grantor 
for  losses  suffered  during  Mexican  invasion  held 
not  to  include  league  donated  to  iiim  on  account 
of  the  wounds  received  by  Urn  doringhia  serv- 
ice of  the  late  republic  of  Texas.— Wright  r. 
Nona  Mills  Co.  (Tex.  av.  App.)  917. 

A  deed  of  one-third  of  a  league,  the  headrigfat 
of  the  grantor,  does  not  include  any  part  of  a 
league  donated  to  the  grantor  by  the  Leris- 
latore.— Wright  v.  Nona  Mills  Co.  (Tex.  Civ. 
App.)  917. 

Elvidence  that  a  grantor  was  wounded  in  the 
service  of  Texas  held  insufficient  to  show  that 
grantor  owned  land  claimed  to  have  been  in- 
cluded in  deed  by  virtue  of  Laws  1837,  p.  93, 
in  view  of  8  Tex.  Laws,  '^.—Wright  v.  Nona 
Mills  Co.  (Tex.  Civ.  App.)  917. 


Pleadlnc  and  evldenee. 

The  recital  of  the  consideration  in  a  deed  is 


Ti 
not  conclusive  evidence  of  its  truth,  as  it 
be  shown  by  verbal  testimony  or  b^  circumstan- 
ces that  the  recited  consideration  is  not  true.— 
Grafton  v.  Inge  (Eo^-)  325. 

*An  open  and  notorious  claim  of  ownership  of 
land  for  a  long  time  does  not  raise  a  presump- 
tion of  law  that  there  has  been  a  conveyance  to 
plaintillB.— Poland  v.  Porter  (Tex.  Civ.  App.) 
214. 

'Statement  of  witness  that  there  was  a  deed 
from  the  B.  heirs  to  a  certain  person  hdd  not 
sufficient  proof  of  its  execution.— Poland  t.  Por- 
ter (Tex,  Civ.  App.)  214. 

DEFAMATION. 

See  "libel  and  Slanda." 

DELIBERATION. 

As  element  of  murder,  see  "Homidde,"  i  1. 

DELIVERY. 

Of  deed,  see  "Deeds,"  8  1. 

Of  goods  by  carrier,  see  "Carriers,"  8  2. 

Of  goods  sold,  see  "Sales,"  8  3. 

DEMAND. 

Condition  precedent  to  action  for  paid  up  in- 
surance policy,  see  "Insurance,"  8  7. 

For  payment  of  bill  or  note,  see  "Bills  and 
Notes,"  8  8. 

DEMURRER. 

Harmless  error  in  sustaining,  see  "Appeal  and 

Error,"  8  24. 
To  evidence,  see  "Trial,"  I  fl* 

DENIALS. 

In  pleading,  see  "Pleading,"  8  2. 

DEPOSITIONS. 

See  "Witnesses." 

As  to  self-serving  declarations,  see  "Evidence," 

8  5- 

Reception  at  triat,  see  "Trial,"  8  4. 
Review   of   discretionary   rulings   relating    tOt 
see  "Appeal  and  Error,"  8  22. 
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^Where  a.  depodtion  declared  that  the  witness 
was  a  nonresident,  and  he  was  not  in  attendance 
«n  the  court,  it  was  admissible,  independent  of 
an  agreement  of  counsel,  under  ECirby's  Dig. 
II  3167,   3158.— Hayes   r.   Brandt  (Ark.)   368. 

DESCENT  AND  DISTRIBUTION. 

See  "Dower";  "Execators  and  Administra- 
tors"; "Homestead,"  S  1;    "Wills." 

CSompetency  of  heirs  to  testify  as  to  transac- 
tions with  decedent,  see  "Witnesses,"  g  2. 

Inheritance  by,  from,  or  through  adopted  chil- 
dren, see  "Adoption." 

Inheritance  by,  from,  or  through  bastards,  see 
"Bastard8,"J  1. 

Presentation  m  appeal  record  of  grounds  of 
reriew  in  action  by  heirs,  see  "Appeal  and 
Error,"  S  10. 

Bight  of  husband  in  property  inherited  by  wife« 
see  "Husband  and  Wife,"  {  1. 

Rights  of  heirs  of  assignor  for  benefit  of  cred- 
itors against  assignee,  see  "Assignments  tor 
Benefit  of  Creditors,"  (  2. 

Validity  of  fraudulent  conveyance  as  to  heirs 
of  grantor,  see  "Fraudulent  CouTeyances," 

%   1.    Persons  entitled  and  tkei*  respee- 
tlve  shares. 

Under  Ky.  St.  1903,  §S  2097.  2098.  making 
void  a  marriage  of  a  negro  and  white  woman, 
neither  she  nor  their  children  can  inherit  of 
him.— Moore  t.  Moore  (Ky.)  1027. 

i  S.    Rlslits  and  UablUtles  of  lielrs  and 
ustrllntees. 

Bvidence  Iteld  to  show  that  a  omTeyanoe  made 
to  a  daughter  and  her  husband  was  intended  as 
an  advancement  to  her,  and  not  in  consideration 
«f  the  purchase  price  mentioned  in  the  deed. 
—Grafton  t.  Inge  (Ky.)  325. 

DESCRIPTION. 

Of  devisees  or  legatees  in  will,  see  "Wills,"' 
S  2. 

Of  property  conveyed,  see  "Deeds^"  {|  1,  2. 

Of  property  conveyed  by  commissioner  on  sale 
ander  Judgment,  see  "Judicial  Sales." 

Of  proper^  in  statempnt  of  mechanic's  lien, 
see  "Mechanics'  Iiiens,"  §  2. 

Of  property  mortgaged,  see  "Chattel  Mortga- 
ges," \  1, 


See  "Wills." 


DEVISES. 


DILIGENCE. 


Affecting  right  to  new  trial,  see  **New  Trial," 

DIRECTING  VERDICT. 

In  dvil  actions,  see  "Trial,"  f  8. 

DISABILITIES. 

Efl'ect  on   limitation,  see   "Limitation  of  Ac- 
tions," 8  3. 
Of  slaves,  see  "Slaves." 

DISCHARGE. 

From  employment,  see  "Master  and  Servant," 

i  !• 

Prom  indebtednett,  ohligation,  or  Uahility. 
See  "Compromise  and  Settlement";   "Release." 
Liability  as  surety,  see  "Principal  and  Surety," 
8  2. 


DISCRETION  OF  COURT. 

Correction  of  record  on  appeal  or  writ  of  er- 
ror, see  "Appeal  and  Brix>r,"  g  10. 

Eizaminatlon  of  witness^,  see  "Witnesses,"  8  3. 

Oranting  divorce,  see  'T)ivorce,"  8  3. 

Permitting  jury  to  take  papers  to  Jury  room, 
see  "Trial,"  |  14. 

Reception  of  evidence,  see  "Criminal   Law," 

Reinstatement  of  case  on  appeal,  see  "Ap- 
peal and  Error,"  8  17. 

Review  in  civil  actions,  see  "Appeal  and  Er^ 
ror,"  8  22. 

Review  in  criminal  prosecutions,  see  "CHminal 
Law,"  8  33. 

DISCRIMINATION. 

By  carrier,  see  "Carriers,"  i  2. 

DISEASES. 

Health  regulations,  see  "Health,"  |  1. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 

Cl  and  Error,"  88  7,  17. 
issal  of  cause  removed  from  state  court, 
see  "Removal  of  Causes,"  8  3. 
Effect  of  error  in  character  of  action  on  right 
to  dismiss,  see  "Action,"  |  1. 

I  1.    InTolnntarr. 

•Under  Mansf.  Dig.  88  6016,  6028  (Ind.  T. 
Ann.  St.  1899,  §8  32^,  3233),  held,  that  neither 
misjoinder  of  parties  nor  misjoinder  of  causes 
of  action  is  a  reason  for  dismissal  of  the  action. 
—Tishomingo  Electric  Light  &  Power  Co.  v. 
Burton  (Ind.  T.)  154. 

DISPOSITION. 

Of  cause  on  appeal,  see  "Appeal  and  Error," 
i  30. 

DISQUALIFICATION. 

Change  of  venue  for  disqualification  of  judge, 
see  "Venae,"  8  8. 

DISSOLUTION. 

Of  attachment,  see  "Attachment,"  8  L 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution." 

DISTRICT  AND   PROSECUTING  AT- 
TORNEYS. 

Arguments  and  conduct  of  counsel  in  <Tim- 
inal  prosecution,  see  "Criminal  Law,"  8  22. 

ECarmless  error  m  argument  of,  see  "Crimi- 
nal Law,"  8  86. 

Information  by  prosecuting  attorney,  see  "In- 
dictment and  Information,"  8  8. 

Objections  to  argument  of  for  purpose  of  re- 
view, see  "Criminal  Law"  8  30. 

Presumptions  on  appeal  as  to  authority  of  pros- 
ecuting attorney,  see  "Criminal  Law,"  j  32. 

•Under  Kirby's  Dig.  §§  7374,  3488,  a  prose- 
cuting attorney  held  not  entitled  to  a  commis- 
sion on  money  collected  on  a  Judgment  rendei-ed 
during  the  term  of  his  predecessor  on  a  forfeited 
bail  bond.— Hemn  v.  Sharp  County  (Ark.)  704. 
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•Under  Rev.  St.  1890,  {«  4965.  4957,  held, 
that  special  prosecuting  attorneys  have  all  the 
powers  for  tne  purposes  of  tiieir  appointment 
that  regnlar  prosecutors  would  have  if  acting.— 
State  T.  Wilson  (Mo.  Sup.)  6& 

*Recitala  of  a  record  held  suflScient  to  sustain 
the  appointment  of  a  special  prosecuting  at- 
torney under  Rev.  St.  1899,  |  4855.— State  t. 
Wilson   (Mo.   Sap.)   68.    ' 


DISTRICTS. 

ment  districts, 
i  2. 

DITCHES. 


Municipal  aaseGsment  districts,  see  "Mnnicipal 
Corporations,"  i  2. 


See  "Drains." 


DIVERSE  CITIZENSHIP. 

Oronnd  of  jurisdiction  of  United  States  ooorta, 
see  "Removal  of  Causes,"  i  2. 

DIVORCE. 


see    "Husband    and 


Separate    maintenance, 
Wife,"  I  7. 

{  I.    Oronads. 

'Evidence  held  to  entitle  one  to  divorce  on 
the  ground  of  indignities  rendering  her  con- 
dition intolerable.— Wares  v.  Wares  (Mo.  App.) 

f  2.     Defenses. 

*Wlfe  held  not  entitled  to  divorce  on  cer- 
tain grounds  where  she  left  defendant  nearly  a 
year  afterwards  for  entirely  different  reasons. 
—Gray  v.  Gray   (Ark.)   976. 

I  8.    Jnrlsdietloii,   proeeedings,  *ad  «e« 
lief. 

*EIvidence  in  salt  by  wife  for  divwce  ex- 
amined, and  held  insufficient  to  show  cruel  treat* 
ment  entitling  wife  to  decree  of  divorce.— Oray 
▼.  Gray   (Ark.)   975. 

*In  a  suit  tmc  divorce,  a  decree  alMoIute  and 
a  decree  a  mensa  et  thoro  rest  upon  the  same 
ground;  the  law  merely  permitting  the  chancel- 
lor In  his  discretion  to  grant  either  kind  «f  di* 
vorce.— Gray  v.  Gray  (Ark.)  975. 

I  4.  Allaion)^  allowaaees,  and  disposi- 
tion of  property. 
'Decree  awarding  certain  weekly  allowances 
as  "alimony  pendente  lite  until  final  order" 
held  not  a  nnaJ  judgment  on  which  action  could 
be  maintained.— Geisler  ▼.  Gelsler  (KyJ  1028. 

DOCKETS. 

Of  causes  for  trial,  see  "Trial,"  |  2. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  'Dvidence," 
JT. 

DOMICILE. 

Of  parties  as  affecting  venae,  see  "Voine," 
I  2. 

DOWER. 

Effect  of  nonassignment  of  dower  on  widow's 
right  to  hold  land  adversely,  see  "Adverse 
Possession,"  f  1. 

I    1.    Rlshts  and  remedies  of  widow. 

•Under  Rev.  St.  1899,  H  3621,  2944,  held, 
that   where  a  widow   elects   to   take  a   child's 


share  in  lieu  of  dower,  no  deduction  is  to  be 
made  from  sn<A  sliare  because  of  her  isteiest  in 
the  homestead.— Quail  v.  Lomas  (Mo,  Sop.)  817. 

DRAINS. 

I    1.    SatkbllskmoBt  «ad  MalntimanoSi 

Report  <rf  viewers,  in  a  proceeding  to  estab- 
lish a  ditch,  which  alters  the  termini  as  teed 
by  the  petition,  held  not  to  invalidate  proceed- 
ings.—Driver  V.  Moms  (Ark.)  734. 

•The  provision  in  a  statute  authorising  the 
constraction  of  ditches,  requiring  viewers  to  file 
tiieir  report  at  a  specified  time,  is  not  mandatory. 
—Driver  v.  Moore  (Ark.)  734. 

A  contract  for  the  constraction  of  a  ditch  is 
not  avoided  by  the  expiration  of  tlie  time  for 
performance  befora  ito  completion.— Driver  t. 
Moore  (Ark.)  784. 

The  making  of  a  report  by  viewers  in  proceed- 
ings to  establish  a  ditch  in  advance  of  the  time 
fixed  by  the  court,  and  failure  to  give  notice 
of  the  letting  of  the  contract,  and  making  ot 
the  contract  en  masse,  does  not  invalidate  the 
contract.— Driver  v.  Moore  (Ark.)  734. 

I  2.    Assessments  and  special  taxes. 

The  report  of  viewers  in  proceedings  to  estab- 
lish a  ditch  prima  facie  established  the  benefit 
to  the  land  and  the  r^ularity  and  fairness  ot 
the  assessment,  and  the  assessment  is  conclurive. 
—Driver  v.  Moore  CArk.)  734. 

Loss  of  the  petition  for  constructing  a  dltdi 
does  not  invalidate  the  assessment  levied  to  pro- 
vide for  ite  expense. — Driver  v.  Moore  (AiIl) 
734. 

The  recital,  in  an  order  of  court  anthorisiiig 
the  construction  of  a  ditch,  as  to  notice  of  filing 
the  viewers'  report,  is  prima  fade  true.— Driver 
T.  Moore  C^k.)  784. 

DRAM  SHOPS. 

See  "Intoxicating  Ilaaors,"  i  2. 

DRUNKENNESS. 

Affecting  capacity  to  commit  crime,  see  "Crim- 
inal Law,'*^  {  1. 

Harmless  error  in  instructions  as  to,  see  "OHm- 
inal  Law,"  i  35. 

Instructions  in  general  as  to,  in  criminal  pro*- 
ecution,  see  "Criminal  Law,"  {  24. 

DUE  PROCESS  OF  LAW 

See  "Constitutional  Law,"  |  4. 

DUPLICITY. 

In  indictment,  see  "Indictment  and  latonam- 
tlOD,"  <  6. 

DYING  DECLARATIONS. 

See  "Homicide,'*  t  & 

EASEMENTS. 

See  "Dedication";    "Highways." 

EJECTION. 

Of  passenger,  see  "Carriers,"  i  4> 
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EJECTMENT. 

See  "TreaiMm  to  Try  Titie." 

lUectment   to  recover   demised   premises,   see 

^lAadlord  and  Tenant,"  I  3. 
Legal  or  eqnitable  nature  of  action,  see  "Ac- 

don."  i  1. 

I    1.    UcHt  of  action  and  ilefeiuiea. 

A  creditor  held  entitled  to  recover  in  ejectment 
land  purchased  at  an  execution  sale  wiUiout  go- 
ing into  equity  to  set  aside  his  debtor's  fraudu- 
'  lent  conveyance  thereof,— Ward  v.   Sturdivant 
(Ark.)  680. 

i  S.    Pleading  and  evldoaee. 

In  ejectment,  a  certain  pleading  k«M  properly 
treated  aa  a  reply  so  as  to  raise  an  issue.— Ward 
V.  Sturdivant  (Ark.)  080. 

In  ejectment,  a  patent  and  deeds  constituting 
defendant's  title  to  land  to  which  the  land  sued 
for  was  claimed  to  be  an  accretion  held  not  ir- 
relevant— Stoner  v.  Royar  (Mo.  Sup.)  601. 

i   S.    Trial,    Jadpnent,    •nfosoameai    of 
JndsBient,  and  revleiv. 

•In  ejectment  for  the  recovery  of  land  formed 
by  accretion  In  a  river,  the  question  whether  the 
land  sued  for  was  embraced  in  the  description 
in  a  patent  and  deeds  conveying  land  to  one  of 
the  imrties  held  for  the  jury.— Stoner  v.  Royar 
(Mo.  Sup.)  601. 

ELECTION. 

Between  counts  in  indictment,  see  "Indict- 
ment and  Information,"  i  5. 

Between  testamentary  provisions  and  other 
rights,  see  "Wills,"  {  a 

Dnder  wUI,  see  "Wills,"  {  1. 

ELECTION  OF  REMEDIES. 

•Prosecution  of  action  of  replevin  to  judg- 
ment ?ield  not  an  election  of  remedies  by  plain- 
tUEs,  barring  a  right  to  recover  for  expenditures 
in  recovering  the  property  from  the  third  per- 
son.—Haughawaut  V.  Royse  (Mo.  App.)  10£ 

ELECTIONS. 

Local  option  elections,  see  "Intoxicating  Lio- 
nors,"  §  2.  -»      <* 

Bale  of  intoxicating  liquors  on  election  day,  see 
"Intoxicating  Liquors,"  §  3. 


Submission  of  question  of  issue  of  munidpal 
bonds  to  populi 
porations,"  S  5. 


bonds  to  popmar  vote,  see  "Municipal  6or- 


(    1.    Oonteata. 

•OMts  of  depositions  taken  in  a  contest  of  an 
election  for  the  removal  of  a  county  seat  al- 
lowed, but  costs  of  copying  stenographer's 
notes  not  allowed.— Reese  v.  Cannon  (Ark.)  870. 

EMANCIPATION. 

Of  ddld,  see  "Parent  and  ChUd." 

EMBEZZLEMENT. 

See  "Larceny."  {  1. 

Attachment  in   action   for   embezzlement,   see 

"Attachment,"  11. 
By  agent,  see  "Principal  and  Agent,"  {  2. 
Duplicity  in  indictment,  see  "Indictment  and 

Information,"  §  5. 
Bvidence  of  acts   showing  intent  of  accused, 

see  "Criminal  Law,"  g  8. 
Harmless  error,  see  "Criminal  Law,"  (  35. 
Venue   of    prosecution,   see    "Criminal    Law," 

13. 


•An  allegation  in  an  indictment  charging  em- 
beaslement,  under  Kirby's  Dig.  i  1838,  that  ac- 
cused received  property  as  bailee  held  sufficient 
to  advise  the  accused  of  the  character  of  his  pos- 
session.- Storms  v.  State  (Ark.)  678. 

•Under  Kirby's  Dig.  i  1844,  the  conrt  on  a 
trial  for  embezzlement  did  not  err  in  refusing 
to  give  an  instruction  relating  to  the  proof  of 
the  kind  of  money  received  by  accused.---Storms 
V.  State  (Ark.)  678. 

EMINENT  DOMAIN. 

Injuries  to  property  in  construction  of  railroad. 

see  "Railroads,"  I  2. 
Public    improvements    by    municipalities,    see 

"Municipal  CorporaUong,"  i  2. 

I    1.    Oompeaaatlaa. 

•Where  strip  of  land  is  condemned  for  rail- 
road purposes,  owner  held  not  entitled  to  dam- 
ages on  laying  of  additional  tracks  on  the  right 
of  way.— Louisville  &  N.  R.  Go.  t.  Scomp  (Ky.) 
1024. 

S   2.    Proeeediaga  to  take  property  and 
assess  ooinpensatlon. 

Under  Shannon's  Code,  §§  1858-1861,  a  party 
filing  exceptions  to  the  report  of  the  jury  as- 
sessing damages  for  the  taking  of  property  for 
internal  improvements  held  not  precluded  from 
appealing  for  a  trial  anew  before  a  jury  in 
the  usual  way. — Eldridge  v.  Overton  County 
R.  Co.  (Tenn.)  1051 ;    Hood  v.  Same.  Id. 

EMPLOYES. 

See  "Master  and  Servant." 

ENTRY,  WRIT  OF. 

See  "I^ectment" 

EQUITABLE  DEFENSES. 

In  legal  action,  see  "Action,"  |  1, 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  {  8. 

EQUITY. 

Equitable  defenses  in  legal  action,  see  "Ac- 
tion," i  1. 

Equitable  estoppel,  see  "Estoppel,"  i  8. 

Laches  barring  right  to  foreclose,  see  "Mort- 
gages," {  3. 

Recitals  in  decrees  in  equity,  see  "Judgment," 
J  2. 

Relief  against  judgment,  see  "Judgment,"  (  6. 

Particular  tubjecis  of  equitable  jurisdiotion  and 
equitable  remedie*. 

See  "Cancellation  of  Instruments":  "Fraud- 
ulent Conveyances":  "Injunction":  "Inter- 
pleader" ;  "Matahaling  Assets  and  Securi- 
ties"; "ParUtion,"  {  1;  "QuieUng  Title"; 
"Receivers";  "Reformation  of  Instruments": 
"Specific  Performance";    "Trusts." 

Betiiev)  on  appeal. 

Exceptions  for  purpose  of  review,  see  "Appeal 
and  Error,"  |  6. 

Issues  presented  for  review  on  appeal,  see  "Ap- 
peal  and   Error,"   |   4. 

Questions  presented  for  review  on  appeal,  see 
"Appeal   and   Error,"  §  14. 

Review  of  questions  of  fact,  see  "Appeal  and 
Error,"  i  23. 

Trial  of  cause  anew  on  appeal,  see  "Appeal 
and  Error."  <  20. 
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i   1.    PleadliiK' 

*AlIe«Ltlons  in  defendant'!  answer  in  a  d>an- 
eery  suit  held  to  give  the  court  exclualve  juris- 
diction of  the  entire  suit,  thouxh  the  complaint 
teiled  to  state  a  canae  of  action  cognizable  In 
equity.— Bums  t.  McBeasIey  (Ark.)  977. 

i   9.    Maaters    mni    oonualasionem,    and 
proeeedlngs  before  iheai. 

Report  of  master  held  not  subject  to  excep- 
tion when  it  simply  follows  the  decree  directing 
the  reference  and  malces  a  rejmrt  baaed  on  find- 
ings in  tliat  decree.— Young  y.  Rose  (Axle)  370. 

An  objection  to  the  second  report  of  a  mas- 
ter appointed  in  a  suit  in  equity  to  state  the 
account  between  the  parties,  based  on  the  ground 
that  the  master  heard  no  evidence,  lield  not 
sustainable.— Walworth  t.  Birch  (Ark.)  717. 

ERROR.  WRIT  OF. 

See  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  boundaries,  see  "Bonndaries,"  i  1. 
Of  drains,  see  "Drains,"  g  1. 
Of  lost  instruments  see  "Lost  Instruments." 
Of  will,  see  "WillsT'  f  1. 

ESTATES. 

See  "Dower";   'Xife  Estates." 
Created  br  will,  see   "Wills,"  f  2. 
Decedents'^  estates,   see   "Descent  and  Distri- 
bution" ;   "Executors   and   Administrators." 
Estates  for  years,  see  "Landlord  and  Tenant." 
Trusts,  see  'Trusts,"  i  2. 

ESTATES  TAIL. 

Creation  by  will,  see  "Wills,"  |  2. 

ESTOPPEL. 

As  affecting  abatement  of  action,  see  "Abate- 
ment and  Revival,"  |  1. 

To  assert  conditions  of  sale,  see  "Sales,"  8  7. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," i  4. 

To  deny  acceptance  of  dedication,  see  "Dedi- 
cation," f  1. 

To  plead  former  jeopardy,  see  "Criminal  Law," 
M- 

To  take  appeal,  see  "Appeal  and  Error,"  {  8. 

I  1.    By  record. 

*In  trespass  to  try  title,  certain  evidence  held 
not  to  estop  the  original  owner  or  his  heirs 
from  claimmg  title.— Carlisle  v.  Gibbs  (Tex. 
Civ.  App.)   192. 

I  8.    B7  deed. 

*The  taking  of  a  quitclaim  deed  by  one  in 
possession  of  land  from  one  aaserting  an  in- 
terest in  the  land  does  not  estop  him  from  deny- 
hig  such  grantor's  title. — Holderman  v.  Holder- 
man    (Ky.)   277. 

Facts  held  to  show  an  estoppel  by  deed.— 
Jones'  Estate  v.  Neal  (Ttex.  Civ.  App.)  417. 

I   3.    Equitable  estopveL 

'Where  a  sale  of  land  is  made  by  a  levee 
district,  and  notes  taken  as  a  part  of  the  price, 
the  district  is  estopped  from  claiming  that  It 
could  sell  for  cash  only. — Book  v.  Polk  & 
Goerke  (Ark.)   1049. 

'Where  a  claim  of  plaintiffs  in  replevin  for 
damages  was  stricken  out  as  not  relevant,  de- 
fendants  held   estopped   to   assert   that   claim 


was   adjudicated  in  that  action. — Haughawant 
V.  Royse  (Mo.  App.)  101. 

In  an  action  for  breach  of  a  contract  to  ex- 
tend the  time  of  payment  of  a  deed  of  trust; 
defendant  held  estopped  to  deny  that  G.  was  a 
party  to  the  contract. — Missouri  Real  Estate 
Syndicate  v.   Sims   (Mo.  App.)   783. 

Children  of  testatrix  held  not  estopped  to 
bring  suit  to  set  aside  will  br  acceptance  of 
deeds  of  property  involved.— Holland  t.  Coats 
(Tex.  Sup.)   236. 

'Beneficiaries  of  deed  of  trust  held  not  en- 
titled to  repudiate  contract  over  a  year  aftor 
the  discovery  of  fraud  therein.— Guthrie  T.  Ol 
T.  Lyon  &  Sons  (Tex.  Civ.  AppO  432. 

EVIDENCE. 

See  "Depositions" ;  "Witnesses.** 
Admissibility  of  evidence  under  pleading,  ■•• 

"Pleading;*  I  6. 
Applicability  of  instructions   to  evidence,  see 

'Trial."  8  10. 
Questions  of  fact  for  Jury,  see  'Trial,"  {  8. 
Reception  at  trial,  see  "Criminal  Law,"  <  20: 

"Trial,"  §  4. 
Stipulations  as  to  introduction  of  evidence,  sea 

"Stipulations." 
Weight  of  evidence  as  question  for  jury,  see 

"^fiial,"  J  6. 

A.»  to  parHetUar  faoU  or  Utue*. 

See  "Adverse  Possession,"  f  3;    "Alteration  of 
-     ■  '  "       ••- *       -    •     It    *    -       ■■'- 


Instruments" 


"Boundaries," 


f    1;     "Con- 
Deatb. 
Lost  Instru- 


tracts,"  II:  "Damages,"  |  7;  "Death,"  |  1; 
"Deeds,"  I  8;  "Fraud,''  i  1:  "Lost  Instru- 
ments" ;   '^Mortgages,"  {  1 ;   "Negligence,"  f  3. 

Adverse  possession,  see  "Adverse  Possession," 
i  1. 

Assessments  tor  mvmlcipal  improvements,  see 
"Municipal  Corporations,"  |  2. 

In  action*  by  or  againtt  particular  eUttset  of 
pertont. 
See  "Carriers,"  {8  2-4;   "Infants,"  |  2:    "Mas- 
ter and  Servant,"  8  9 ;    "Municipal  Corpora- 
tions,"  8  4:     "Principal   and   Surety,"   g  3: 
"Railroads,''  88  6.  7;    "Schools  and   School 
Districts,"  8  1 ;   "Street  Railroads,"  8  1. 
Connecting  carriers,  see  "CJarriers,"  8  2. 

In  particular  dvU  actions  or  proceedingt. 

See  "Divorce,"  8  8;  "Ejectment"  8  2;  "For- 
cible Entry  and  Detainer,"  8  1;  "Fraud,"  f 
2:  "Injunction,"  8  3;  "Negligence,"  f  8; 
"Quieting  Title,"  8  2 ;  "Reformation  of  In- 
struments," 8  1;  "Trespass  to  Try  TlUe," 
8  2. 

For  breach  of  contract,  see  "Contracts,"  |  6. 

For  compensation  of  teacher,  see  "Schools  and 
School  Districts,"  8  1. 

For  confiscation  and  destruction  of  intoxicating 
liquors,  see  "Intoxicating  Liquors,"  8  6. 

For  failure  to  deliver  goods,  see  "Carriers,"  8  2. 

For  loss  of  or  injury  to  goods,  see  "Carriers," 
82. 

For  loss  of  or  injury  to  live  stock,  see  "Gar> 
riers,"  I  8. 

For  obstruction  of  water  course,  see  "Waters 
and  Water  Courses;"  8  1- 

For  penalties  for  offenses  against  liquor  laws, 
see  "Intoxicating  Liquors,"  8  4. 

For  personal  injuries,  see  "Carriers,"  i  4 :  "Mas- 
ter and  Servant,"  8  9;  "Municipal  Corpora- 
tions," §  4;  "RaUroads,"  88  6,  7;  "Street 
RaUroads,"  8  1. 

For  removal  of  judge,  see  "Judges,"  8  1. 

For  sale  of  land  for  assessments  for  municipal 
improvements,  see  "Municipal  Corporations," 
8  2. 

On  bill  or  note,  see  "Bills  and  Notes,"  {  & 
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On  Inminnce  policXt  we  "InBurance,"  |  7. 

On  lost  InBtmment,  8e«  "LoBt  Instrnmenta." 

On  mutnal  benefit  insurance  certificate,  see  "In- 
surance," i  8. 

To  establish  lost  instrument,  we  "Lost  Instru- 
mentB." 

To -set  aside  Judgment,  see  "Judgment,"  S  5. 

In  criminal  proteoutions. 
See  "Adultery":  "Arson":  "Bribery";  "Crimi- 
nal  lAw,"   si   5-16:    ''Homicide,"   tS   5-7; 


"Larceny,"  i'2 ;   "RoWry, 

For  fraudulently  using  questions  in  exaiiiina- 
tion  of  teachers  for  certificates,  see  "Schools 
and  School  Districts,"  {  1. 

For  offenses  against  liquor  laws,  see  "Intoxica- 
ting Liquors?'  i  6. 

Revieio  and  procedure  thereon  in  appellate 
courti. 

Beview  of  evidence  In  genentl,  see  "Appeal 
and  Error,"  |  23. 

Assignment  of  errors  as  to  rulings  on,  see  "Ai>- 
peal  and  Error,"  {  15. 

Harmless  error  in  rulings  on,  see  "Appeal  and 
Error,"  |  25;    "Criminal  Law,"  |  35. 

Objections  for  purpose  of  review,  see  "Criminal 
inw,"  i  80. 

Presentation  of  in  abstract  of  record,  for  pur- 
pose of  review,  see  "Appeal  and  Error,"  |  10. 

Presumptions  as  to  on  appeal,  see  "Appeal  and 
Error,"  i  21. 

Questions  relating  to  presented  for  review  on 
appeal,  see  "Appeal  and  Error,"  (  14. 

Review  of  discretionary  rulings  on,  see  "Appeal 
and  Error,"  §  22. 

Beview  of  objections  to  as  dependent  on  presen- 
tation in  record  on  appeal,  see  "Appeal  and 
Error,"  {  11. 

Review  of  rulings  on  as  dependent  on  scope  and 
contents  ot  record,  see     Appeal  and  Error," 

i    i  12. 

I    1.    Presnmptloiia. 

•Where  whereabouts  of  an  agent  who  deliv- 
ered a  policy  sued  on  were  unknown,  no  unfav- 
orable presumption  could  be  indulged  against 
insurer  for  its  failure  to  produce  him  as  a 
witness.— Mutual  Industrial  Indemnity  Oo.  v. 
Perkins  (Ark.)  709. . 

*In  an  action  for  injuries  to  a  passenger, 
proof  of  the  failure  of  plaintiff  to  call  certain 
persons  as  witnesses  held  improperly  excluded. — 
Texas  &  N.  O.  R.  Co.  v.  Harrington  (Tex.  CSv. 
App.)  653. 

Testimony  that  defendant  was  in  the  city 
during  trial,  but  made  no  appearance  in  court- 
house, and  plaintiff  could  not  serve  subpoena 
on  him,  held  admissible.— Walker  v.  Dickey  (Tex. 
Oiv.  App.)  658. 

I   8.    Beleraney,    materiality,    and   oom- 
peteaojr  in  generaL 

*A  declaration  made  by  one  mortally  wound- 
ed four  or  five  minutes  after  the  accident  held 
admissible  as  a  part  of  the  res  gestte. — Kan- 
sas City  Southern  Ry.  Co.  v.  Morris  (Ark.) 
863. 

In  an  action  for  the  death  of  a  brakeman 
coming  in  contact  with  a  water  crane,  certain 
evidence  held  properly  excluded  as  speculative. 
—Charlton  v.  St.  Louis  &  S.  F.  R.  Go.  (Mo. 
Sap.)  629. 

*In  an  action  for  the  death  of  a  brakeman 
coming  in  c<mtact  with  a  water  crane  near  the 
track  certain  evidence  held  admissible  as  show- 
ing the  nearness  of  the  crane  to  the  track.— 
Charlton  v.  St.  Louis  &  S.  F.  R.  Go.  (Mo.  Sup.) 
629. 

*In  an  action  against  a  railroad  for  injuries 
to  one  walking  on  the  track,  certain  declara- 
tions of  the  engineer  held  not  admissible  as  res 


gestse.- Frye  t.  St  Loi^,  I.  M.  &  S.  Ry.  Go. 
O^o.  Sup.)  566. 

•Where  defendant  proved  that  plaintiffs  had 
stated  their  damage  to  be  less  than  that  claimed, 
plaintiffs  were  entitled  to  testify  that  they  had 
offered  to  take  less  by  way  of  compromise,  etc. 
—Jones  V.  Cooley  Lake  Club   (Mo.  App.)  82. 

*In  an  action  against  a  railroad  for  injuries 
to  property,  certain  evidence  held  too  remote 
to  snow  the  value  of  property  in  the  vicinity  of 
plaintiff's  proper^.— Dallas,  C.  &  S.  W.  Ry. 
Co.  V.  Langston  (Tex.  Civ.  App.)  425. 

On  issue  of  fraud,  evidence  of  subsequent 
ownership  of  property  by  person  charged  held 
inadmissible.— Outhrie  v.  O.  T.  Lyon  &  Sons 
(Tex.  Civ.  App.)  432. 

'Evidence  as  to  inability  of  defendant  to  pay 
house  rent  held  admissible  on  issue  as  to  wheth- 
er a  certain  payment  was  made  by  her.— Walker 
V.  Dickey  (Tex.  Civ.  App.)  658. 

{   3.    Best  and  secondary  evidence. 

On  an  issue  as  to  the  authenticity  of  a  lost 
title  bond  evidence  considered,  and  held  suffi- 
cient to  sustain  the  same. — Burkhart  v.  Lough- 
ridge  (Ky.)  291. 

•Evidence  as  to  the  loss  of  a  title  bond  kekl 
sufficient  to  warrant  the  admission  of  parol 
evidence  as  to  its  contents. — Burkhart  v.  Lough- 
ridge  (Ky.)  291. 

'Destruction  of  a  tax  deed  by  fire  having 
been  proved,  secondary  evidence  of  its  content* 
was  admissible.- Kries  v.  Holladay-KIoti  Land 
&  Lumber  Go.  (Mo.  App.)  1086. 

•Evidence  of  the  contents  of  a  lost  deed 
held  sufficient  to  justify  admission  of  secondary 
evidence  thereof.— Kries  v.  HoUaday-Klotz  Land 
&  Lumber  Co.  (Mo.  App.)  1086. 

•To  establish  a  lost  deed  held  that  an  im- 
proper record  thereof  was  admissible. — Jones' 
Estate  V.  Neal  (Tex.  Oiv.  App.)  417. 

{    4.     Admissions. 

Declarations  of  defendant's  foreman  to  his 
men  while  cutting  timber  on  plaintiffs'  land 
held  admissible  to  show  he  knowingly  took  out 
timber  to  which  defendant  was  not  entitled. — 
Gray  Tie  Co.  v.  Clark  (Ky.)  1000. 

•Evidence  of  acts  or  omissions  of  a  co-con- 
spirator held  admissible  in  a  proceeding  to  re- 
move a  county  judge  for  official  misconduct  in 
conapiringto  defeat  school  land  taxes.— Perry 
v.  State  (Tex.  Civ.  App.)  411. 

I   6.    Declarations. 

•Depositions  as  to  self-serving  declarations 
by  a  deceased  mortgagee,  not  made  in  the 
presence  or  hearing  of  mortgagors  or  their  suc- 
cessors in  interest,  held  inadmissible  in  suit 
by  mortagee's  executor. — Howard  v.  Maxwell's 
Br'r  (KyO  1018. 

•Statements  by  a  party  to  a  litigation,  show- 
ing knowledge  of  a  deed  under  which  she 
claimed  title,  held  admissible  on  the  issue  of 
the  delivery  of  the  deed.— Davis  v.  Davis  (Tex. 
Civ.  App.)  198. 

•Proof  of  declarations  as  to  deaths,  births, 
and  marriages,  before  beginning  of  controversy, 
by  person  since  deceased,  held  admissible. — 
CTorham  v.  Settegast  (Tex.  Civ.  App.)  665. 

S   6.   Hearsay. 

•The  testimony  of  a  witness  that  the  children 
of  a  person  told  the  witness  that  their  mother 
claimed  title  to  land  was  hearsay.— Carlisle  v. 
Gibbs   (Tex.  Civ.  App.)  192. 

In  an  action  on  a  sworn  account,  evidence  of 
plaintiff's  secretary  and  general  manager  that 
the  account  was  made  from  the  books  of  the 
company,  which  were  correctly  kept,  held  not 
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objectionable  aa  hearsifr.— Pelican  Lumber  Co. 
▼.  Johnson  (Tex.  Civ.  App.)  207. 

*It  la  not  competent  for  a  physician  to  testify 
that  he  had  told  a  passenger  suing  for  injuries 
that  the  ailment  complained  of  had  not  l>een 
caused  by  the  hardships  of  her  trip. — Texas  & 
N.  O.  R  Co.  T.  Harrington  (Tex.  Civ.  App.) 
«58. 

Testimony  identifying  a  copy  of  a  contract 
was  properly  excluded  where  the  answer  of  the 
witness  to  anotiier  question  showed  that  she 
did  not  know  except  Dy  hearsay  that  it  was  in 
fact  a  copy.— Walker  v.  Dickey  (Tex.  Civ.  App.) 
6.58. 

i   7.  Doonmentavjr  eYldeiiee. 

'Photographs  proved  to  be  correct  are  _  ad- 
missible as  evidence  to  aid  the  court  and  jury 
to  understand  the  evidence,  and  witnesses  to  ex- 
plain their  testimony. — Kansas  City  Southern 
Ry.  Co.  V.  Morris  (Ark.)  86ii. 

*An  express  receipt,  alleged  to  have  been 
issued  by  defendant  carrier,  held  inadmissible 
in  the  absence  of  evidence  properly  authenticat- 
ing Uie  same. — Southern  fixpress  Co.  v.  Hill 
(Ark.)  371. 

On  an  issue  as  to  the  testamentary  capacity 
of  a  testatrix,  an  entry  in  a  physician's  account 
book  held  admissible  to  show  the  nature  of  the 
disease  with  which  testatrix  suffered.— Knapp  v. 
St.  Louis  Trust  Co.  (Mo.  Sup.)  70. 

•Under  Rev.  St  1899,  §  3094.  a  county  plat 
book  of  entries  made  on  Uie  books  of  the  office 
of  the  register  or  receiver  of  United  States 
Land  Office,  not  certified  by  the  register  or  re- 
ceiver, held  not  admissible  in  evidence.— Stewart 
V.  Lead  Belt  Land  Co.  (Mo.  Sup.)  767. 

A  certified  copy  of  judicial  proceedings  in  the 
United  States  court  for  9,  district  of  the  Indian 
Territory,  not  authenticated  as  required  by 
Rev.  St.  U.  S.  S  905  (U.  S.  Ctemp.  St.  1901,  p. 
677),  held  inadmissible  in  evidence. — Hagan  t. 
Snider  (Tex.  Civ.  App.)  213. 

*The  power  under  which  an  ancient  instru- 
ment was  executed  held  to  be  presumed. — 
Jones'  Estate  v.  Neal  (Tex.  Civ.  App.)  417. 

*A  deed  SO  years  old,  custody  of  which  was 
traced  back  to  a  representative  of  the  estate  of 
the  grantee,  held  admissible  as  an  ancient  in- 
strument.—Jones'  Estate  V.  Neal  (Tex.  Civ. 
App.)  417. 

*In  an  action  against  a  carrier  for  injuries 
to  a  horse  in  transportation  held  error  to  admit 
in  evidence  a  certain  certificate  purporting  to 
give  the  pedigree  of  the  horse,  etc. — Texas  & 
P.  Ry.  C!o.  V.  Newsome  &  Williams  (Tex.  Civ. 
App.)  646. 

'Original  census  roil  held  inadmissible  to 
show  tnat  persons  were  alive  at  the  time,  what 
persons  constituted  their  family,  their  ages, 
or  other  matters  relating  to  pedwree  or  heir- 
ship.—Oorham  V.  Settegast  (Tex.  Oh.  App.)  665. 

{   8>    Parol  or  extrinsic  evldeaoe  «ffect- 
InjE  wrltlnKS. 

Parol  evidence  held  admissible  as  adding  to 
an  incomplete  contract  of  employment  shown 
by  the  minutes  of  a  corporation.— Orath  v. 
Mound  City  Roofing  Tile  Co.  (Mo.  App.)  812. 

•Instrument  held  ambiguous,  so  as  to  require 
extrinsic  evidence  to  show  its  meaning. — Zerr  v. 
Klug  (Mo.  App.)  822. 

•Deed  held  to  show  a  patent  ambiguity  which 
could  not  be  aided  by  parol  evidence  other  than 
by  showing  what  land  was  occupied  by  person 
named  therein.— Gorham  v.  Settegast  (Tex.  Civ. 
App.)  CG5. 


•Deed  held  to  contain  latent  ambiguity  whi^ 
might  be  aided  by  parol  testimony.— Gorham  v. 
Settegast  (Tex.  CHv.  AppJ  666. 

f  9.     Opinion  erldaneo. 

•In  an  action  for  death,  a  witness  fatnilitf 
with  mortality  tables  is  competent  to  testi^ 
as  to  decedent's  expectancy  of  life.— Kansas 
City   Southern  Ry.  Co.  v.  Morris  (Ark.)  863. 

Testimony  of  person  having  special  knowledge 
of  rates  under  similar  conditions  held  admissible 
on  issue  of  reasonable  rates. — H.  L.  Halliday 
Milling  Co.  v.  Louisiana  ft  N.  W.  R.  Go.  (Ark) 
374. 

*In  an  action  against  a  street  railroad  com- 
pany for  the  death  of  plaintiffs'  son,  evidence 
that  the  motorman  at  the  time  was  evidently 
talking  to  some  one  on  the  platform  was  in- 
admissible as  being  a  conclusion. — Masterson  v. 
St  Louis  Transit  Co.  (Mo.  Sup.)  604. 

In  an  action  against  a  street  railroad  com- 
pany for  the  death  of  plaintifFs'  son,  an  objec- 
tion to  evidence  of  a  conclusion  whicli  is  raised 
after  the  witness  begins  another  sentence  and 
apparently  applies  to  the  second  sentence  is 
properly  sustained  as  relating  to  the  conclusion 
stated  m  the  first  sentence.— Masterson  v.  St 
Louis  Transit  Co.  (Mo.  Sup.)  504. 

•An  Intelligent  person,  having  made  observa- 
tions of  the  running  of  trains,  etc.,  and  who 
had  a  fair  opportunity  to  observe  the  motion 
of  the  train  in  question,  held  entitled  to  give  an 
opinion  as  to  its  speed. — Stotler  ▼.  Chicago  & 
A.  Ry.  Co.  (Mo.  Sup.)  509. 

•An  answer  of  a  witness  h«M  a  condusion 
of  the  witness  and  improiier. — Charlton  ▼.  St 
Louis  &  S.  F.  R.  Co.  (Mo.  Sup.)  529. 

•The  opinions  of  nonprofessional  witnesses  as 
to  the  mental  condition  of  a  certain  person  held 
competent— Wightm^n  v.  Grand  Lodge  A.  O.  U. 
W.  of  Missouri  (Mo.  App.)  829. 

•A  witness  held  not  to  show  his  competency 
to  testify  as  to  the  market  value  of  property 
at  a  certain  market— Pecos  &  N.  T.  Ry.  Co.  v. 
Hughes  (Tex.   Civ.   App.)   410. 

•In  an  action  for  personal  injuries,  an  <>pin- 
ion  by  a  physician  that  the^  were  piodaced  by 
traumatism  was  not  objectionable  as  invadi^ 
the  province  of  the  jury.— Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Cherry  ftfex.  Civ.  App.)  898. 

•A  witness  held  not  qualified  to  testify  as  an 
expert  as  to  the  reasonable  value  of  physician's 
services.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
v.  Craig  (Tex.  Civ.  App.)  907. 

f  10.   Weight  and  snfloieney. 

•Negative  evidence  that  witnesses  heard  no 
signals  given  by  a  train  as  it  approached  a  cross- 
ing at  which  plaintiff  was  injured  held  some 
groof  that  no  signals  were  given. — Stotler  v. 
hicago  &  A.  Ry.  Co.  (Mo.  Sup.)  609. 

•Facts  heid  sufficient  to  warrant  a  finding 
that  a  certain  letter  was  mailed  and  received 
by  the  addressee.— Smith  v.  F.  W.  Heitman  Co. 
(Tex.  Civ.  App.)  1074. 

EXAMINATION. 

Of  teachers,  see  "Schools  and  School  Districts," 
Of  witnesses  in  general,  see  "Witnesses,"  |  S. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  §  6;  "Criminal  Iaw,"  |  80. 

Taking  exceptions  at  trial,  see  "Criminal  Law," 
§  22;    "Trial,"  <  12. 
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To  aeeoant  of  administrator,  see  "Bzeentors  and 

Administrators,"  |  3. 
To  report  of  Jury  in  c<«demnation  procacdingi, 

see   'Bminent  Domain,"  (  2. 

EXCEPTIONS.  BILL  OF. 

As  part  of  record  on  appeal,  see  "Appeal  and 

Error,"  i  IZ 
t'or  purpose  of  review,  see  "Criminal  Law,"  K 

30,  31. 
Necessity  for  pnrpose  of  review,  see  "Appeal 

and  Error,"  |  13. 

{    1.    Hatue.  form,  and  oon tents  In  gen- 
eral. 

*Wfaere  judgment  was  rendered  wliolly  in  de- 
fendant's UTor  Aeid,  that  he  could  not  file  a 
Mil  to  review  any  exceptions  he  may  have  talt- 
en  to  the  court's  findings  of  fact.— Patterson  v. 
Patterson  (Mo.  Sap.)  618. 

I   S.    Settfaaient,  slsiiliiK.  and  flllss. 

Bill  of  exceptions  in  which  judge  reserved 
right  to  make  corrections  held  of  no  affect. — 
Sims  ▼.  Toung  (Ark.)  681. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  |  6. 
For  death,  see  "Death,"  i  2. 
Vm  Injuries  caused  by  operation  of  street  rail- 
loads,  see  "Street  Railroads,"  |  1. 

EXCHANGE  OF  PROPERTY. 

Specific  performance  of  contract  for,  see  "Spe- 
cific Performance,"  |  1. 

EXCISE. 

ilation  of  traffic  in  intoxicating  liquors,  see 
'Intoxicating  Liquors." 

EXCUSABLE  HOMICIDE. 

See  "Homicide,"  {  8. 

EXECUTION. 

See  "Attachment";    "Judicial   Sales." 
Against  homestead,  see  "Homestead,"  (  8. 
Against  right  of  party  to  compel  conveyance  of 

land,  see  "Vendor  and  Purchaser/'  {  1. 
Exemntions,  see  "Exemptions" ;    "Homestead." 
Modincation  of  Judgment  setting  aside  execution 

sale,  see  "Judgment,"  i  8. 

I  1.    Sale. 

*A  purchaser  of  land  under  her  own  execu- 
tion aetd  not  an  innocent  purchaser  for  value, 
but  took  title  subject  to  prior  equities. — Sturdi- 
vant  V.  Cook   (Ark.)  964. 

*Under  Eirby's  Dig.  (  385,  an  unconfirmed 
sale  of  land  nsssed  no  title  to  the  purchaser.— 
Kenady  v.  CTilkey  (Ark.)  968. 

'Purchaser  at  execution  sale  held  not  en- 
titled to  refund  of  amonnt  paid  as  condition 
precedent  to  setting  aside  of  sale. — Gulnan  v. 
Donnell  (Mo.  Sup.)  478. 

Execution  sale  of  land  to  attorney  for  execu- 
tion debtor  for  less  than  3  per  cent  of  its  value 
held  void,  under  the  circumstances,  as  to  the 
purchasers.— Oninan  v.  Donnell  (Mo.  Sup.)  478. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution'';   "Wills." 
Admidistratrix  aa  guardian,  see  "Guardian  and 
Ward,"  I  8. 


Appointment  of  assignee  for  creditors  as  admin- 
istrator, see  "Aarignments  for  Benefit  of  Cred- 
it(*s,"  i  2. 

Cancellation  of  deed  from  heir  to  administrator, 
see  "Executors   and  Administrators,"   {   1. 

Declarations  as  evidence  in  action  by  executor, 
see  "Evidence,"  |  5. 

Description  of  property  in  deed  of  executor  or 
admfnisbator,  see  "Deeds,"  |  1. 

Joinder  of  causes  of  action  against,  see  "Ac- 
tion," f  2. 

Joinder  of  parties  in  action  to  determine  valid- 
ity of  purchase  from  executor,  see  "Parties," 

Reformation  of  administrator's  deed,  see  "Refor- 
mation of  Instruments,"  {  1. 

Review  of  settlement  of  as  dependent  on  finalitv 
of  determination,  see  "Appeal  and  Error,"  S  2. 

Testamentary  trustees,  see  "Trusts." 

Testimony  as  to  transaction  with  decedents,  see 
"WitneBses,"  §  2. 

(    1.    Assets,  appraisal,  and  faiTvntory. 

On  the  settlement  of  a  decedent's  estate,  evi- 
dence held  not  to  show  that  money  expended 
by  decedent  for  the  purchase  of  property  for 
his  son,  the  title  to  which  was  taken  by  de- 
cedent's wife,  was  a  loan  by  decedent  to  his 
wife.— McOarr  v.  Taylor's  Adm'r  (Ky.)  1030. 

f   2.    Aotlons. 

'Action  against  executors  to  recover  over- 
draft by  testator  held  barred  by  statute  of  non- 
claim.— Lawrence  County  Bank  v.  Arendt  (Ark.) 
366. 

•LdmitaUons  prescribed  under  Rev.  St  1899. 
I  185,  after  demands  against  the  estate  of  a 
deceased  person,  do  not  oegin  to  run  against  a 
contingent  liability  until  the  liability  becomes 
fixed.— Bins  v.  Hyatt  (Mo.  Sup.)  637. 

{   8.    AcconntlnK  and  settlement. 

Under  St.  1903,  |  488,  providing  for  repay- 
ment to  a  devisee  of  a  part  of  his  exnenses 
in  prosecuting  actions  for  the  estate,  such  re- 
payment cannot  be  demanded  by  the  attorney 
prosecuting  the  action. — Pepper  v.  Pepper  (Ky.) 
1039. 

A  creditor  of  a  decedent  filing  exceptions  to 
the  administrator's  settlement  held  to  suffi- 
ciently show  that  the  assets  are  insufficient  to 
Eay  Uie  debts,  authorizing  the  court  to  hear 
is  exceptions  to  the  settlement.— Taylor  v. 
Bader  (Mo.  App.)  80. 

♦Under  Rev.  St.  1899,  K  268.  271,  et  seq., 
a  creditor  held  entitled  to  file  exceptions  to  the 
settlement  of  the  administrator  and  be  heard 
thereon,  and  appeal  from  a  judgment,  if  ag- 
grieved thereby.— Taylor  v.  Bader   (Mok  App.) 

EXEMPLARY  DAMAGES. 

See  "Damages,"  f  8. 

EXEMPTIONS. 

See  "Homestead." 

S    1.    Nature  and  extent.      * 

*A  municipal  ordinance  prohibiting  stock  from 
mnning  at  large  held  to  empower  the  holding 
of  animals,  exempt  from  execution,  found  run- 
ning at  large,  for  the  costs  and  compensation 
provided  for  in  the  ordinance. — Thomason  v. 
City  of  Brownwood  (Tex.  Civ.  App.)  938. 

I   2,    Protection     and     enforoemant     of 
rights. 

*An  owner  of  exempt  property  sold  under 
execution,  notwithstanding  his  compliance  with 
Mansf.  Dig.  i  3006  (Ind.  T.  Ann.  St  1889, 
{  2121) ,  may  maintain  replevin  therefor  against 
the  purchaser.— Minor  t.  Edwards  (Ind.  T.)  161. 


*Polni  anaotatad.   8««  sjrllabBS. 
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•Mansf.  Diff.  i  8006  (Ind.  T.  Ann.  St  1899, 
I  2121),  relating  to   the   claiming   of  exempt 

8ropert7,  held  complied  with  by  an  execution 
ebtor.— Minor  t.  Edwards   (Ind.  T.)   151. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  {  9. 

In  criminal  prosecutions,  see  "CMminal  Law," 

«  la 

EXPRESS  COMPANIES. 

Express  receipts  as  evidence,  see  "Evidencej" 

FALSE  IMPRISONMENT. 

See  "Malidons  Prosecution." 

FALSE  PRETENSES. 

See  "Lucear,"  1 1. 

FALSE  SWEARING. 

See  "Perjury." 

FEDERAL  COURTS. 

See  "Oonrts,"  |  4. 

FEDERAL  QUESTIONS. 

Oronnds  for  Jurisdiction,  see  "Courts,"  f  4. 
Ground  for  removal  of  cause,  see  "Ronoval  of 
Causes,"  |  1. 

FEE  ESTATE. 

Creation  by  will,  see  "Wills,"  {  Z 

FEES. 

Of  partieular  elaateg  of  of/iceri  or  other  p«r*on». 
See  "Clerks  of  Courts" ;    "Witnesses,"  {  1. 
Attorney,  see  "Attorney  and  Client,"  f  2, 
Tax  collectors,  see  "Taxation,"  |  6. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  |  S. 

FILING. 

Chattel  mortgage,  see  "Chattel  Mortgages,"  {  2. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  i  2. 

'  FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Apueal 
and  Error,''  {  28. 

FIRE  INSURANCE. 


See  "Insurance." 


FIRES. 


See  "Awon." 

Anravation  or  mitigation  of  damsfres  caused  by 
flree,  see  "Damages,"  i  2. 


Assessment  of   damages   caused   by   fires,   ae» 

"Damages,"  {  8. 
Care  required  as  to  fires,  see  "xS^ligence,"  |  1» 
Caused    by    operation   of   railroad,    see    "luUI- 

roads,"  J  9. 
Excessive  damages  for  destruction  of  bnUding 

by  fire,  see  "Damages,"  }  5. 
Municipal  fire  limits,  see  "Municipal  Corpora^ 

Uons,™i  S. 

FIXTURES. 

Nature  of  Improvement  as  fixture  so  as  to  sus- 
tain mechanics'  lien,  see  "Mechanics'  Liens," 
II. 

FOOD. 

Daty  of  carrier  to  afford  passenger  opportunity 
to  procure,  see  "Carriers,"  {  4. 

FORCIBLE  ENTRY  AND  DETAINER. 

To  recover  possession  of  Indian  lands,  see  "In- 
dians." 

I   1.    OItU  Ilab  Uty. 

A  complaint  in  forcible  entry  and  detainer 
must  show  either  that  the  relation  of  landlord 
and    tenant   exists   or  that   defendant   ousted 

SlaintiS  from  possession  by  force  and  aims. — 
'olsom  V.  Hunter   (Ind.  'r.)    156. 

*In  an  action  of  forcible  entry  and  detainer, 
plaintifTs  title  is  immaterial  except  so  far  as 
It  tends  to  show  plaintiffs  right  to  present  pos- 
session.—Folsom  v.  Hunter   (Ind.  T.)  156. 

*Where  plaintiff  in  forcible  entry  and  de- 
tainer gave  bond  and  refused  to  amend  after 
the  sustaining  of  a  demurrer  to  his  complaint, 
whereupon  judgment  for  the  return  of  the  prop- 
erty was  rendered,  it  was  the  duty  of  the  court 
to  award  defendant  a  writ  of  Inquiry. — Folsom 
V.  Hunter  (Ind.  T.)  156. 

Where  plaintiff  in  forcible  entry  and  de- 
tainer obtained  a  writ  of  possession,  the  of- 
ficer's return  showing  delivery  of  possession 
to  plaintiff  held  conclusive,  in  an  action  on  the 
bond,  that  plaintiff  had  possession  until  judg- 
ment was  rendered  against  him  for  damages. — 
Folsom  V.  Hunter  (Ind.  T.)  156. 

*The  refusal  to  surrender  real  estate  on  de- 
mand to  the  person  having  the  legal  right  thereto 
held  constructively  a  forcible  entry,  for  which 
an  action  will  lie  under  the  statute. — Bedmaa 
V.  Perkins  (Mo.  App.)  1097. 

*  Under  the  statute  of  forcible  entry  and  de- 
tainer, plaintiff  lield  entitled  to  recover  on 
proving  that  he  was  in  the  actual  possession 
of  the  property  and  was  forcibly  dispossessed 
by  defendant,  without  reference  as  to  what 
party  had  the  better  title. — Redman  v.  Perkins 
(Mo.  App.)  1097. 

*One  In  possession  of  land  through  his  tenant 
abandoning  the  premises  during  the  tenancy 
held  entitled  to  maintain  forcible  entry  and  de- 
tainer proceedings  against  a  stranger  entering 
into  possession  of  the  premises  on  the  abandon- 
ment by  the  tenant. — Redman  v.  Perkins  (Mo. 
App.)   1097. 

Under  Rev.  St.  1899,  {  4112,  a  person's  pos- 
session of  real  estate  held  insufficient  to  enable 
him  to  maintain  forcible  entry  and  detainer  pro- 
ceedings.—Redman  V.  Perkins  (Mo.  App.)  1007. 

*A  plaintiff  in  forcible  entnr  and  detainer, 
who  relied  on  possession,  through  another  aa  hia 
tenant,  has  the  burden  of  proving  that  the 
latter  was  his  tenant.— Redman  t.  Perkins  (Mok 
App.)    1097. 

*Palat  Mwoteted.    See  eyllsbiu. 
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FORECLOSURE. 

Of  mortgage,  see  "CSiattel   Mortgag«t,"   |  8; 
"Mc^tgagM."  U  2,  8. 

FOREIGN  CORPORATIONS.  . 

S«e  "OMrporatlona,"  |  8. 

Jjicense  to  for  sale  of  Intoxicating  liqaon,  see 
"Intoxicating  Liqnon,"  |  2. 

FOREIGN  WILLS. 

Probate  or  record,  see  "Wills,"  f  1. 

FORFEITURES. 

For  nonpaTment  of  tax,  see  "Taxation,"  t  & 

For  waste  bj  life  tenant,  see  "Life  Estates." 

Of  charters  of  clubs,  see  "Olubs." 

Of  franchise,  see   "Corporations,"   I  2. 

Of   homestead,   see    "Homestead,"   (   2. 

Of  insarance,  see  "Insurance,"  i  8. 

FORGERY. 

liiability  of  master  for  forgery  by  servant,  see 
"Master  and  Servant,"  g  11. 

'Intent  to  defrand  ia  an  essential  element  of 
the  crime  of  forgery,  and  must  be  averred  and 
proved.— State  v.  Cordray  (Mo.  Snp.)  1. 

An  instrument  claimed  to  have  been  forged 
held  void  on  its  face,  and  therefore  not  the 
subject  of  forgery.— State  v.  Cordray  (Mo. 
Snp.)  1. 

•Under  Rev.  St.  1899.  i  2009,  an  indictment 
for  forgery  treating  a  bill  of  lading  as  a  "pecun- 
iary demand"  held  insu£Gk:!ent.— State  v.  Har- 
roun  (Mo.  Sup.)  467. 

•On  indictment  for  forgery,  under  Rev.  St. 
1899.  S  2009,  held,  that  the  word  "cheat"  might 
be  regarded  as  surplusage  not  vitiating  the  in- 
dictment.—State  V.  Harroun  (Mo.  Sup.)  467. 

•An  indictment  for  forgery,  under  Rev.  St 
1899,  i  2009,  held  not  bad  for  use  of  the  word 
"cheat"  instead  of  "injure."— State  v.  Harroun 
(Mo.  Sup.)  467. 

•Under  Rev.  St.  1889,  I  2009.  held  that  an 
indictment  for  forgery  of  a  bill  of  lading  should 
allege  in  what  way  rights  of  property  were  af- 
fected.—State  ▼.  Blarroun  (Mo.  Sup.)  467. 

FORMER  ADJUDICATION. 

See  "Judgment,"  §g  8,  T. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  I  4. 

FORMS  OF  ACTION. 

See  "Action,"  |  1 ;   "Ejectment" ;   'Trover  and 
CSonversioo." 

FRANCHISES. 

Forfeiture,  see  "Corporations,"  J  2. 

FRAUD. 


See  "Frauds,  Statute  of";  "Fraudulent  Con- 
veyaaces." 

Relevan<7  of  evidence  on  issue  of,  see  "Evi- 
dence," i  2. 


In  parHouUtr  clattet  of  eonveyancet,  contract*, 
trantactiom,  or  proceedingt. 

See  "Sales,"  {  1. 

Making  proof  of  loss  insured  against,  see  "In- 
surance," I  6. 

Seiwration  agreements  between  husband  and 
wife,  aee  "Husband  and  Wife,"  {  7. 

PartiouUtr  remodiea. 
Vacation  or  modification  of  judgment,  see  "Judg- 
ment," S  3. 

i  1.    Deoeptloa  eoaatlttitliiB  fraud,  and 
UaMllt7  therefor. 

Where  a  representation  concerning  the  credit 
of  another  was  honestly  made,  its  actual  false- 
hood did  not  render  the  mslcer  liable  to  an  ac- 
tion for  deceit.— Bartlea  v.  Courtney  (Ind.  T.> 
183. 

Defendant  Aeld  not  guilty  of  fraud,  where  it 
appears  that  a  fair  price  was  paid  to  the  seller, 
and  the  transaction  by  which  he  became  owner 
had  no  connection  wiUi  the  sale  to  his  grantor. 
—Long's  Bx'r  v.  Owen   (Ky.)   1010. 

•In  an  action  against  a  carrier  for  failure  to 
deliver  the  amount  of  goods  called  for  in  the 
bill  of  lading,  certain  evidence  held  to  show 
fraud  on  the  part  of  the  shipper  in  inducing  de- 
fendant's agent  to  issue  a  bill  for  an  amount  of 
goods  greater  than  the  stiipment.— Cohen  Bros. 
V.  Missouri,  K.  &  T.  Ity.  Co.  of  Texas  (Tex. 
Civ.  App.)  437. 

{  2.    Actions. 

In  an  action  for  deceit,  evidence  held  insuf- 
ficient to  prove  the  misrepresentation  alleged. 
-Bartles  v.  Courtney  (Ind.  T.)  133. 

In  an  action  for  deceit,  an  instmcdon  with 
reference  to  the  effect  of  the  seller's  failure 
to  communicate  facts  within  his  knowledge 
held  inapplicable  to  the  issues.— Bartles  v. 
Conrtney  (Ind.  T.)  133. 


FRAUDS,  STATUTES  OF. 


I  1. 


Promises  to  aaawev  for  debt,  de- 
fault, or  mlacarrlase  of  another. 

•Promise  by  drawer  of  check,  after  payee 
had  deposited  it  in  the  bank,  to  pay  it  if 
the  bank  failed  to  do  so,  held  void  uuder  the 
statnte  of  frands.— Bums  v.  Yocum  (Ark.)  956. 

{  8.   Beal  property  and  estates  and  In- 
terests therein. 

•The  civil  law  in  force  in  Texas  prior  to 
1840  recognized  the  validity  of  verbal  sales  of 
land.— Carlisle  v.  Gibbs  (Tex.  Civ.  App.)  192. 

•A  certificate  of  land  issued  by  the  state  may 
be  transferred  by  parol  at  any  time  before 
the  land  is  surveyed  and  located.— Carlisle  v. 
Gibbs  (Tex.  (Sv.  App.)  192. 

i  3.    Sales  of  goods. 

•Contract  with  a  tailor  for  the  making  of  a 
coat  and  vest  held  one  for  goods,  wares,  and 
merchandise  within  Rev.  St.  1899,  i  3419.— 
Schmidt  v.  Rosier  (Mo.  App.)  791. 

S  4.    Pleadins,  evidence,  trial,   and  re- 
view. 

Where  an  action  was  begun  before  a  justice 
of  the  peace,  the  appearance  of  the  defendant 
operated  to  raise  a  general  issue,  thus  deny- 
ing the  contract  sued  on,  so  that  the  statute 
of  frands  was  available  as  a  defense.— Schmidt 
▼.  Rosier  (Mo.  App.)  791. 


Defendant  not  objecting  to  parol  evidence  of  a 
ctmtract  held  entitled  to  raise  the  defense  of 
the  statute  of  frauds  by  request  for  instruc- 
tion directing  a  verdict  on  that  ground. — Schmidt 
V.  Rosier  (Mo.  App.)  791. 

*Polnt  annotated.    See  sjllabns. 
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FRAUDULENT  CONVEYANCES. 

Affecting  right   to  recover  in  ejectment,   Ma 

"Ejectment,"  <  1. 
Ry  banlcrupt,  see  "Banlauptcy,"  I  1. 

I   1.    Rlclita    aad    U«bUitleB    of    parties 
•ad    pnzeKnaora. 

*The  lieira  of  a  grantor  cannot  aet  aside  a 
conveyance  by  him  as  in  fraud  of  creditors. — 
Sontliwood  T.  Southwood  (Ky.)  304. 

*A  deed  fraudulent  as  to  creditors  held  valid 
as  against  tbe  grantor's  beirs.— Davis  v.  Davis 
(Tex.  CiT.  .\po.)  198. 

*An  Dndisolosed  intent  of  a  grantor  in  a 
deed,  fraudulent  as  againiit  creditors,  not  to 
pass  title  thereby,  held  not  to  invalidate  the 
«eed  as  between  tbe  partiea.— Davis  v.  Davis 
(Tex.  Civ.  App.)  198. 

I  S.   Beatedlea  of  evedltoca  and  pwohna- 
era. 

In  an  action  by  heirs  of  a  ^antor  attaclcing 
a  deed  to  his  wife  as  not  intended  to  pass 
title,  an  instruction  held  not  to  require  a  find- 
ing that  title  passed,  though  neither  party  to 
the  deed  intended  It.— Davis  ▼.  Davis  (Tex. 
€It.  App.)    Ui8. 

FUTURES. 

Speenlationa  in,  aee  "Qaming,"  |  1. 


GAMING. 


I  1. 


Oambllas   contiaota    ajtd   tramsac- 
tlons. 

Whether  the  parties  to  a  purchase  and  sale 
of  cotton  for  future  delivery  intended  to  make 
an  actual  delivery,  or  whether  the  transaction 
was  a  mere  speculation  in  futures,  held  for  the 
jury.— Appling  v.  Watts  (Tex.  Civ.  App.)  935. 

I   9.    Orlalmal  reapomalbllltr. 

*A  horse  race  held  not  a  game  within  Kirby's 
Dig.  K  1740,  1741,  aa  to  betting.— State  v. 
Vaughan  (Ark.)  (586. 

Maintaining  a  public  plane  for  sale  of  pools 
<m  horse  races  held  a  common-law  criminal 
nniaance.— Stata  v.   Vaughan  (Ark.)  686. 

Offense  of  occupring  a  building  or  booth  for 
book  making,  in  violation  of  Laws  1905,  p.  131, 
held  compleii>  when  the  building  or  booth  is 
occupied  in  Missouri  for  book  making,  with  de- 
vices and  appliances,  though  the  bids  are  regis- 
tered in  another  state. — State  v.  Oldham  (Mo. 
Sup.)  497. 

A  blackboard  behind  a  betting  booth  at  a  race 
track  on  whidi  the  names  oi  horses  and  tbe 
terms  were  written,  and  tickets  issued  to  bid- 
ders, and  a  tei>phone  by  which  the  bets  were 
transmitted  to  another  state,  held  neither  a  book 
nor  appliance  for  the  registration  of  l>ets  with- 
in Laws  1905,  p.  131,  Bubds.  1,  3.— SUte  v. 
:  Idham  (Mo.  Sup.)  497. 

A  booth  Id  a  betting  room  underneath  the 
grand  staad  of  a  race  track  held  a  "place  or 
room"  within  TiOws  1905,  p.  131,  prohibiting  the 
owner  or  occupant  of  any  room,  etc.,  from  per- 
mitting it>  use  for  the  recording  of  wagers  on 
races.— State  v.  Oldham  (Mo.  Sup.)  4fft. 

.Va  indictment  for  knowingly  permitting  an- 
o'lhet  to  use  a  room  or  booth  for  book  making, 
in  violation  of  Laws  1905,  p.  131,  should  allege 
the  name  of  the  person  wnom  defendant  per- 
mitted to  use  bis  room  or  booth,  or  that  the 
name  or  names  of  such  person  or  persons  were 
unknown  to  the  grand  jury.— State  v.  Oldham 
<Mo.  Snp.)  407. 


GARNISHMENT. 


Saa  "Attachment" 

GOOD  FAITH. 

In  saJe  of  Intoxicating  liquors,  aee  "Tntozlcatiag 

Liquors,"  |  4. 
Of  mntutal   benefit  insaranca  aasociatioo,  aaa 

"Insurance,"  {  8. 
Of  person  insuring  life  for  benefit  of  another, 

aee  "Insurance,''^  |  2. 
Of  purchaser,  aee  "BiUs  and  Notea,"  f  2;  "Yca- 

dor  and  Purchaser,"  {  L 
Of  purchaser  at  execution  sale,  see  "Kxecntion,' 
1* 

GRAND  JURY. 

See  "Indietmait  and  Information." 

GRANTS. 

Of  pablle  lands,  see  "Public  Lands." 

GUARANTY. 

See  "Principal  and  Surety." 
Requirements  of  statute  of  frauds,  see  "Franda, 
Statute  of,"  8  1. 

(    1.    Oonatraatloii  and  oparatloB. 

*A  guaranty  construed  as  to  extent  of  lia- 
bility.—Wood  V.  Stewart  (Ark.)  711. 

Contract  of  guaranty,  providing  that  the  gmr- 
antors  should  old  for  property  sold  on  forecloe- 
ure  of  a  trust  deed  at  maturity,  Meld  to  mean 
maturity  of  the  tmst  deed,  and  not  the  date 
when  the  bonds  l>eca.-ne  due  as  fixed  fa/  tbe 
bonds.— Bins  v.  Hyatt  (Mo.  Snp.)  637. 

GUARDIAN  AD  LITEM. 

Of  infant,  aee  "Infants,"  i  2. 

GUARDIAN  AND  WARD. 

Direct   or    remote    consequences    of   injury    ta 

ward,  see  "Damages,"  f  2. 
Parties  entitled  to  allege  error  in  suit  to  settle 

riardian's  accounts,  see  "Appeal  and  Error," 
19. 

I   1.    Appolntatcnt,      qnalifleatloa,      aad 


qua] 
'dlaa 


'Point  annotated.    Boo  ayllabwa. 


tenure  of  nax 
*TJnder  Rev.  St.  1896,  art  2666,  the  county 
court  of  a  county  has  jurisdiction  to  appoint  a 
guardian  of  an  orphan  brought  into  the  county. 
— Hagan  v.  Snider  (Tex.  Civ.  App.)  213. 

Under  Rev.  St  1895,  art  2559,  a  proceeding 
by  one  claiming  to  be  guardian  of  an  oiphaa 
to  vacate  a  subsequent  appointment  hetd  re- 
quired to  prove  his  appointment  though  there 
is  no  sworn  denial  of  his  allegation  of  his  ap- 
pointment—Hagan  V.  Snider  (Tex.  Civ.  App.) 
213. 

I   2.    Acconntlns  and  aettlenaent. 

'Whether  a  guardian  is  entitled  to  commis- 
sions on  the  settlement  of  his  final  account  is  a 
matter  within  the  discretion  of  the  probate 
court- In  re  Switier  (Mo.  Sup.)  461;  SwitKr 
V.  Switcer,  Id. 

'Sureties  on  a  guardian's  bond  held  entitled 
to  appeal  from  an  order  settling  the  guardian's 
account  under  Rev.  St  1889,  H  2TO,  3.135.— 
In  re  Switaar  (Mo.  Sup.)  461 ;  Switier  v.  Swit- 
zer,  Id. 

i  3.    UabUltlea  an  ^wardlanaMp  bonds. 

Where  an  administratrix  was  also  guardian  of 
her  minor  children,  tha  ezecntion  of  a  receipt 
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b7  her  as  administratrix  to  IieraeU  as  guardian 
withont  payment  of  any  money  did  not  relieve 
her  or  tier  soreties  as  administratrix,  nor  Impose 
a  liability  <m  her  and  her  sureties  as  gaardian. 
—In  re  Switzer  (Mo.  Snp.)  4S1;  Switzer  v. 
Switzer.  Id. 


HABEAS  CORPUS. 


«A 


Natwe  and  BOVBda  of  remedy. 

*Defendant,  under  mdlctment,  not  having  ap- 
petJed  from  sentence,  held  not  entitled  to  relief 
By  habeas  corpus.— Bx  parte  White  (Tex.  Or. 
App.)  850. 

HARMLESS  ERROR. 

In  dvil  actions,  see  "Appeal  and  Brror,"  8  24. 
In  criminal  prosecutions,  see  "Criminal  Iaw," 
I  85;  "Homicide,"  {  14. 

HEADLIGHTS. 

See  "RaUroads,"  |  7. 

HEALTH. 

Injuries  caused  by  unhealthy  condition  of  jail, 
see  "Municipal   Corporations,"  f  4. 

S   1.    Boards  of  health  and  sanitary  of- 
fleors. 

City  and  county  jointly  treating  persons 
afflicted  with  smallpox  held  each  responsible  for 
expense  incurred  in  treating  those  afflicted  in 
proportion  to  its  share  of  patients.— Pulaski 
County  T.  City  of  Somerset  (Ky.)   1022. 

County  held  not  entitled  to  recover  amount 
paid  city  for  the  treatment  of  smallpox  patients, 
and  city  held  not  entitled  to  recover  balance 
claimed  to  be  due. — Pulaski  County  v.  City  of 
SiHuerset  (Ky.)  1022. 

HEARING. 

In  probate  proceedings,  see  "Wills,"  (  1. 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  {  6. 

In  criminal  prosecutions,  see  "Criminal  Law," 

i  lOi 

HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

See  'Municipal  (Corporations,"  i  4. 

Accidents  at  railroad  crossings,  see  "Railroads," 

»6. 
Jurisdiction  in  general  of  action  for  usurpation 

of  office  of  road  commissioner,  see  "Courts," 

»2,  8. 


I    1. 


ImproToment,     aad 


Oonstmetiony 
repair. 

The  recorid  of  a  ooun^  court  proceeding  under 
Laws  1903,  p.  148,  $S  4,  6,  7,  to  grade  a  public 
road  and  provide  for  paying  the  damages  there- 
of, must  strictly  comply  with  the  provisions  of 
such  act — In  re  Grading  Bledsoe  Hill  (Ho. 
Sup.)  631 ;    Buchanan  County  v.  Bledsoe,  Id. 

HOLIDAYS. 

See  "Sunday." 

Opening  bids  for  public  lands  on  holiday,  see 
*Public  Lands,"  I  2. 


HOMESTEAD. 

See  "Exemptions.". 

Acquisition  of  title  to,  by  wife,  see  "Husband 
and  Wife,"  |  L 

Widow's  election  of  dower  as  afFecting  distribu- 
tive share  in  homestead,  see  "Dower,"  |  1. 

S   1.    Blchta  of  anrvivlac  linsband,  wife, 
oUldren,  or  heirs. 

*As  between  a  widow  and  her  minor  children 
neither  the  widow  nor  her  grantee  is  entitled 
to  partition  of  the  homestead  during  the  mi- 
nority of  the  children. — Quail  v.  Lomas  (Mo. 
Sup.)  617. 

I  2.    Abandonment,    waiTer,    or    forfel- 
tnre. 

*Under  Const  art  9,  U  8,  6,  and  Kirby's 
Dig.  i§  3898-3902,  a  wife  held  entitled  to  claim 
a  homestead  as  against  a  judgment  obtained 
against  her  husband  after  they  left  it  and  be- 
fore she  returned  to  it;  he  having  abandoned 
her,  and  she  having  left  it  of  necessity  and  re- 
tained control  through  tenants. — Montgomery 
V.  Dane  (Ark.)  715. 

I  S.     Frotoetion     and     enforoement     oC 
richtfc 

Elzecntion  including  homestead  of  debtor  held 
void,  notwithstanding  fraudulent  conveyance  by 
debtor. — Quinan  v.  Donnell  (Mo.  Sup.)  478. 

HOMICIDE. 

Arguments  and  conduct  of  counsel,  see  "Crim- 
inal Law,"  S  22. 

Competency  of  evidence  in  general,  see  "Crim- 
inal Law,"  i  9. 

Conduct  of  trial  in  general,  see  "Criminal 
Law  "  I  19. 

Continuance,  see  "Criminal  Law,"  {  17. 

Criminal  responsibility  of  accessories,  see 
"Criminal  Law,"  S  2. 

Declarations  as  evidence,  see  "Criminal  Liaw," 
§  10. 

Evidence  of  acts  and  declarations  of  conspira- 
tors, see  "Criminal  Law,"  S  11- 

Harmless  error,  see  "Criminal  Law,"  {  36. 

Impeachment  of  witnesses,  see  "Witnesses," 
{  4. 

Motions  for  new  trial,  see  "Criminal  Law," 
i  28. 

Necessity,  requisites  and  sufficiency  of  instruc- 
tions^ see  "Criminal  Law,"  {  24. 

Objections  for  purpose  of  review,  see  "Crim- 
inal Law,"  t  30. 

Opinion  evidence,   see   "Criminal   Law,"  |   12. 

Proceedings  preliminary  to  trial,  see  "Criminal 
Law,"  T  18. 

Punishment  of  crime  in  general,  see  "Crim- 
inal Law,"  S  37. 

Relevancy  of  evidence,  see  "Criminal  Law," 
I  7. 

Requests  for  instructions,  see  "Criminal  Law," 
t  25. 

Requisites  and  sufficiency  of  instructions  in 
general,  see  "Criminal  Law,"  I  24. 

Res  gestn,  see  "Criminal  Law,"*  i  7. 

Special  terms  of  court  for  trial  of  prosecution 
for  h(Mnicide,  see  "Courts."  i  1. 

Special  venue,  see  "Jury,"  )  2. 

Variance  between  indictment  for  mnrder  and 
evidence,  see  "Indictment  and  Information," 
I  4. 

I    1.    Mnrder. 

Where  a  prison  guard  was  murdered  by  con- 
victs in  accordance  with  the  previous  concerted 
plan  by  them  to  make  their  escape,  all  were 
equally  guilty  of  murder  in  the  first  degree. — 
State  ▼.  Vaughn  (Mo.  Sup.)  2. 

*In  a  prosecution  for  murder  held  that  an  in- 
struction properly  defined  the  word  "deliber- 
ately."—State  V.   Spaugh  (Mo.  Sup.)  65. 


*Foint  annotated.    Sec  syllabus. 
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Defendant  and  another  held  entitled  to  de- 
fend the  life  of  defendant's  son,  who  was  being 
attacked  by  deceased,  and  if  no  more  force  was 
used  than  was  necessary  to  accomplish  such 
defense,  defendant  was  not  guilty  of  an  offense 
in  lulling  deceased.— Pamell  t.  State  (Tex.  Cr. 
App.)  2®. 

•Insani^  caused  by  morphine  and  ardent 
spirits  held  defense  to  prosecution  for  homi- 
cide.—PhUlips  T.    State   (Tex.    Cr.   App.)   86a 

{   2.   Assanlt  with  latmt  to  klU. 

*An  assault  with  intent  to  murder  may  be 
on  implied  malice,  which  can  be  formed  in  a 
mind  not  entirely  sedate  and  cool.— -Cfaaney  v. 
State  (Tex.  Cr.  App.)  847. 

I   3.    EzonMble  or  JnstlflaUe  hemlolde. 

•A  police  officer,  having  arrested  a  person  for 
a  misdemeanor,  held  entitled  to  use  such  force 
as  was  necessary  to  prevent  his  escape,  even 
to  killing  him,  though  he  would  not  have  such 
right  after  the  person  arrested  had  got  away 
and  was  fleeing  to  escape. — Stevens  y.  Common- 
wealth (Ky.)  284. 

*To  constitute  self-defense,  held  not  necessary 
that  deceased  should  have  had  a  pistol  conceal- 
ed in  the  direction  In  which  he  reached,  but 
only  that  defendant  believed  there  was  a  pistol. 
— Furyear  v.  State  (Tex,  Cr.  App.)  258. 

Where  defendant  interfered  in  a  difficulty 
between  his  son  and  deceased  without  knowledge 
as  to  who  provoked  the  same,  defendant  had  a 
perfect  right  to  self-defense.— Pamell  y.  State 
(Tex.  Cr.  App.)  269. 

I  4.     Indlotment  anil  Infomuitioii. 

'Information  for  assanlt  with  intent  to  kill 
held  sufficient.— SUte  y.  Harris  (Mo.  Sup.)  457. 

i  6.  Erldenoe-^Adinlssl'blllty  In  general. 

In  a  prosecution  for  homicide,  evidence  con- 
cerning decedent's  reputation  among  the  peace 
officers  of  the  county,  as  distinguished  from  his 
acquaintances  generally,  held  inadmissible.— 
Stevens  v.  Commonwealth  (Ky.)  284. 

In  a  prosecution  for  murdering  a  sheriff,  evi- 
dence as  to  an  assault  committed  by  defendant 
on  a  third  person  a  few  minutes  before  the  mur- 
der was  admissible. — State  v.  Spaugh  (Mo.  Sup.) 
65. 

•Admission  of  evidence  of  threats  of  defendant 
against  deceased  held  not  error.— Manning  v. 
State  (Tex.  Cr.  App.)  251. 

*In  a  prosecution  for  murder,  evidence  of  cir- 
cumstances relating  to  search  of  deceased  held 
proper.— Waggoner  v.  State  (Tex.  Cr.  App.)  255. 

*0n  prosecution  for  homicide,  the  state  can- 
not, in  the  first  instance,  put  the  character 
of  deceased  in  issue  as  being  an  inoffensive  and 
peaceable  man. — ^Puryear  v.  State  (Tex.  Cr. 
App.)   25a 

Evidence  held  sufficient  to  show  a  threat  of 
defendant  was  directed  at  deceased  so  as  to 
permit  of  its  admission  in  a  murder  case. — 
Armstrong  y.  State  (Tex.  Cr,  App.)  844. 

*In  prosecution  for  homicide,  evidence  as  to 
difficulty  between  defendant's  son  and  deceased 
and  statements  of  defendant  held  admissible 
ji.show  animus  of  defendant  toward  deceased. 
racwIS?*  y.  State  (Tex.  Cr.  App.)  878. 

.  ,  ^.^jsecution  for  murder  held  proper  to 
«fiwf.  J^  ..iT'ice  o*  threats  by  deceased  against 
fn^^'olaaroP-McCorquodale  v.    State  (Tex. 

the  name  of  t. 

mitted  to  use  bion  for  murder,  certain  testi- 
name  or  names  oy  admitted  as  tending  to  show 
unknown  to  the  (dale  v.  State  (Tex.  Cr.  App.) 
(Mo.  Sap.)  487. 


*On  a  prosecution  for  murder  held  proper  to- 
admit  in  evidence  certain  letters  written  by  de- 
fendant to  a  third  person. — McGorqnodale  T. 
State  (Tex.  Cr.  App.)  879. 

I    6.    ——  Dying  declarations. 

*In  prosecution  for  homicide,  declarations  of 
decedent  made  in  contemplation  of  ai>proaching 
death  held  admissible,  though  made  in  answer 
to  questions  asked.— Phillips  y.  State  (Tex.  Gr> 
App.)  868. 

*On  a  prosecution  for  murder  held  a  question 
for  the  jury  whether  a  sufficient  predicate  had 
been  laid  for  the  admission  of  a  dying  declara- 
tion.—McCbrquodale  v.  State  (Tex.  Cr.  App.) 
879. 

'Where  dying  declarations  liave  been  ad- 
mitted, other  statements  of  deceased  contra- 
dictory thereto  are  admissible  if  they  tend  to 
impeach  the  dying  declarations. — McCoiquodale 
V.  State  (Tex.  Cr.  App.)  879. 

On  a  prosecution  for  murder  held,  that  the  ex- 
clusion of  certain  testimony  was  not  erroneous 
on  the  ground  that  it  tended  to  impeach  a  dying 
declaration. — McCorquodale  y.  State  (Tex.  Cr. 
App.)  879. 

I   7.    ^—  Weight  and  sniKolenejr. 

'Failure  to  show  motive  for  murder  tends  to 
show  defendant's  innocence.— State  v.  Francis 
(Mo.  Sup.)  11. 

On  a  prosecution  for  murder,  evidence  held 
insufficient  to  sustain  a  conviction. — State  v. 
Francis  (Mo.  Sup.)  11;  Same  v.  Qordon  (Mo. 
Sup.)   39. 

'Evidence  in  murder  trial  held  not  to  prove 
motive.— State   y.   Francis   (Mo.   Sup.)    11. 

'Evidence  that  deceased  was  pregnant  by  de- 
fendant when  murdered  is  not  proof  that  be 
was  guilty  of  the  murder. — State  v.  Francis 
(Mo.    Sup.)    11. 

Evidence  that  defendant  between  1st  and  15th 
of  October  said  he  must  hurry  up  and  meet 
deceased  does  not  tend  to  prove  he  murdered  her 
on  the  Sd  of  the  following  November.— State 
y.  Francis  (Mo.  Sup.)  11. 

In  a  prosecution  for  murder,  evidence  held 
sufficient  to  sustain  a  verdict  of  murder  in  the 
first  degree.— State  y.  Spaugh  (Mo.  Sup.)  65. 

Evidence  oa  a  prosecution  for  assanlt  with 
intent  to  murder  held  sufficient  to  show  that 
defendant  knew  that  the  person  assaulted  was 
an  officer.— Ghaney  y.  State  (Tex.  Cr.  App.) 
847. 

Evidence  examined,  and  held  insufficient  to 
sustain  a  conviction  for  manslaughter. — Lindsey 
V.  State  (Tex.  Cr.  App.)  856. 

8   8.    Trial— Qnestlona  for  Jury. 

In  a  prosecution  for  murder  held  diat  there 
was  ample  evidence  of  conspiracy  between  de- 
fendant and  others  who  killed  deceased  to  war- 
rant submission  to  the  Jury.— State  y.  Spaugb 
(Mo.  Sup.)  55. 

In  a  prosecution  for  murder  held  that  there 
was  sufficient  evidence  to  go  to  the  jury  tending 
to  show  that  defendant  himself  was  uie  slayer 
of  deceased,  irrespective  of  any  question  of  con- 
spiracy.— State  y.  Spaugh  (Mo.  Sup.)  66. 

I  9.     ■—  Inatmotlons. 

In  a  prosecution  of  an  officer  for  killing  a 
person  arrested  for  a  misdemeanor,  an  instruc- 
tion held  erroneous  as  limiting  the  officer's  right 
to  kill  to  the  single  ground  of  self-defenae. — 
Stevens  v.  Commonwealth  (Ky.)  284. 

On  the  trial  of  one  of  codefendante  charged 
with  murder  held  that  an  instruction  was  not 
objectionable  as  authoriiing  the  Juiy  to  oon- 


'  Point  annotated.    See  ayllabna. 
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Tict  defendant  on  evidence  aralnat  his  codefend- 
«nt.— State  v.  Spaugh  (Mo.  Sup.)  56. 

In  proaecation  for  homicide,  defendant  held 
«utitled,  under  article  41  of  the  Penal  Code  of 
iS95,  to  a  charge  on  insanity  produced  by  ar- 
-dent  spirits,  and  also  to  a  charge  on  insanity 
prodn<^  by  morphine  or  by  the  combined  use 
of  morphine  and  ardent  spirits. — Phillips  ▼. 
State  (Tex.  Cr.  App.)  868. 

Brror,  if  any,  in  instmction  on.  manslaughter 
in  sudden  passion  in  omitting  to  charge  on 
cooling  time,  held  favorable  to  defendant. — 
Ham  V.  State  (Tex.  Cr.  App.)  875. 

An  instruction  on  manslaughter  held  not  8ul>- 
ject  to  the  criticism  that  tne  jury  could  not 
thereunder  consider  as  an  adequate  cause  the 
passion  aroused  by  prior  threats  of  deceased. — 
Ham  V.  State  (Tex.  Or.  App.)  875. 


-~-  InctmetioiM  a*  to  Intent,  ntal- 
1««,   deUbaratioB  and  premedlta- 


SIO. 


The  charge  on  implied  malice  in  connection 
'with  the  subject  of  murder  in  the  second  degree 
held  not  required  to  define  adequate  cause,  it 
being  defined  in  the  subsequent  charge  on  man- 
slaughter.—Manning  V.   State  (Tex.   Cr.  App.) 

The  giving  of  the  general  definition  thereof, 
in  a  charge  on  express  malice,  held  not  rever8il>Ie 
error,  though  part  of  such  definition  had  no  ap- 
plication to  the  evidence. — Manning  v.  State 
<Tex.   Or.   App.)  261. 

In  a  prosecution  for  homicide,  instructions 
held  erroneous  as  authorizing  the  jury  to  im- 
pute to  defendant  the  condition  of  mind  of 
others  jointly  concerned  with  defendant  in  the 
killing,  without  regard  to  whether  defendant 
was  a  principal  in  tiie  first  or  second  degree,  or 
was  acting  without  knowledge  of  his  associ- 
ates' evil  intent. — Pamell  v.  State  (Tex.  Cr. 
App.)  269. 

In  a  prosecution  for  homicide,  an  instruc- 
tion that,  if  at  the  time  of  the  killing  de- 
fendant was  a  principal,  was  self-possessed, 
and  capable  of  contemplating  the  consequences 
of  his  act,  he  was  guilty  of  murder  in  the 
first  d^rree,  held  erroneons.— Pamell  v.  State 
<Tex.  <3r.  App.)  269. 

In  a  prosecution  for  homicide,  an  instruction 
?teld  erroneous  as  charging  defendant  with  the 
Intent  of  the  other  participants  in  the  tragedy, 
regardless  of  defendant's  knowledge  thereof. — 
Pamell  v.  State  (Tex.  Cr.  App.)  269. 

811.  ^—  Instmotions  as  to  lelf-defeaaa. 

•In  a  prosecution  for  homicide,  an  instmc- 
tion on  self-defense  held  erroneous  as  leading 
the  jury  to  believe  that  defendant  must  have 
been  in  actual  danger  of  death  or  of  great 
bodily  harm. — Ellis  v.  Commonwealth  (Ky.)  278. 

On  prosecution  for  homicide,  evidence  held 
to  authorize  the  court  to  charge  on  provoking 
the  difficulty.— Puryear  v.  State  (Tex.  Cr.  App.) 
258. 

*In  a  prosecution  for  homicide,  evidence  held 
to  justify  an  instruction  on  self-defense.— Pur- 
year V.  State  (Tex.  Or.  App.)  258. 

Instructions  in  murder  case  held  to  sufiiciently 
Inform  the  jury  that  defendant  had  the  right 
to  pursue  his  adversar;:?  until  all  appearance  of 
danger  had  ceased.— Dickey  v.  State  (Tex.  Cr. 
App.)   269. 

lit  ft  proaecation  for  homicide,  the  court 
shonld  have  charged  that,  if  defendant  pro- 
voked the  difficulty  with  the  apparent  intent 
to  kill,  the  right  of  self-defense  was  forfeited ; 
but  that,  if  he  provoked  it  without  such  inten- 
tion,  he   would  not   be   guilty   of  any   higher 


otFense    than   manslaughter. — Pamell   t.   State 
(Tex.  Cr.  App.)  269. 

In  a  prosecution  for  homicide,  defendant  held 
entitled  to  an  instruction  giving  a  pertinent  ap- 
plication of  the  law  of  threats  in  connection 
with  the  law  of  self-defense.— Fisher  v.  State 
(Tex.  Cr.  App.)  852. 

In  prosecution  for  homicide,  evidence  held  in- 
sufficient to  justify  instruction  as  to  abandon- 
ment of  difficulty  by  deceased.— Morris  v.  State 
(Tex.  Cr.  App.)  873. 

An  instruction  on  self-defense  held  to  suffi- 
ciently state  the  law  as  to  the  appearance  of 
danger.— Ham   v.   State   (Tex.   Cr.   App.)   876. 

i  12.  ^— •  Instmetiona   as   to   principals 
and  aeeeasoriea. 

In  a  prosecution  for  homicide,  an  instruc- 
tion that,  if  defendant  was  a  principal  to  the 
killing,  and  when  he  consented  to  be  so  bi^< 
mind  was  calm  and  sedate,  he  would  be  guilty 
of  murder  in  the  first  degree,  held  error. — 
Pamell  v.  State  (Tex.  Cr.  App.)  269. 

A  duirge  on  prosecution  for  assault  with  in- 
tent to  murder  held  to  sufficiently  safeguard 
defendant's  rights  as  to  any  complicity  in  the 
acts  of  another. — Chaney  v.  State  (Tex.  Cr. 
App.)   847. 

i  IS.  —  Instmetions  as  to  grade  or  de- 
gree of  oflense. 

*An  instruction  defining  murder  in  the  second 
degree  held  not  bad  for  not  containing  the  word 
"feloniously."- State  v.  Miles  (Mo.  Sup.)  25. 

*In  a  prosecution  for  murder  held  that  the 
evidence  warranted  an  instruction  on  murder  in 
the  first  degree.— State  v.  Spaugh  (Mo.  Sup.) 
55. 

In  a  prosecution  for  murder,  held,  under  the 
evidence,  that  there  was  no  error  in  refusal  of 
the  trial  court  to  instruct  on  manslaughter  in 
the  fourth  degree.- State  v.  Spaugh  (Mo.  Sup.) 
56. 

*On  a  prosecution  for  assault  with  intent  to 
kill,  evidence  held  not  to  warrant  an  instruc- 
tion for  common  assault.— State  v.  Harris  (Mo. 
Sup.)  457. 

*0u  prosecution  for  Jiomicide,  held  that  the 
evidence  did  not  call  for  an  instruction  on  man- 
slaughter.— Puryear  v.  State  (Tex.  Cr.  App.) 
268. 

In  a  prosecution  for  homicide,  defendant  held 
entitled  to  a  charge  on  manslaughter.— Fisher 
V.  State  (Tex.  Cr.  Ann.)  852. 

An  instruction  on  aggravated  assault  held  not 
erroneous.— Lasana  v.  State  (Tex.  Cr.  App.) 
855. 

On  a  trial  for  assault  with  intent  to  kill,  the 
court  did  not  err  in  failing  to  explain  the  ele- 
ments of  murder.— Lasana  v.  State  (Tex.  Cr. 
App.)  855. 

An  instruction  on  a  trial  for  assault  with  in- 
tent to  murder  held  not  misleading.— Lasana  v. 
State  (Tex.  Cr.  App.)  855. 

Instruction  held  not  objectionable  as  au- 
thorizing conviction  of  manslaughter,  though 
assault  by  deceased  on  defendant's  son  was  one 
that  inflicted  serious  bodily  injury  on  him. — 
Morris  v.  State  (Tex.  Cr.  App.)  873. 

•On  a  prosecution  for  murder,  an  instmction 
on  murder  in  the  second  degree  held  favorable 
to  accused.— McCorquodale  v.  State  (Tex.  Cr. 
App.)  870. 

On  a  prosecution  for  murder  held,  that  in 
view  of  an  instruction  given  there  was  no  er- 
ror in  refusing  one  requested  on  murder  in 
the  second  degree. — McCorquodale  r.  State  (Tex. 
Cr.  App.)  879. 
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Digitized  by 


Google 


1150 


98  SOUTHWESTERN  REPOKTBE. 


An  instruction  on  a  trial  for  homicide  an- 
tliorizins  a  conviction  of  mnrder  in  tlie  second 
decree  held  erroneous  as  sliif  ting  tlie  bnrden  of 
proof  on  accused.^Jreen  v.  State  (Tex.  Cr. 
App.)    1059. 

On  a  trial  for  homicide,  an  instruction  on 
manslaughter  heid  not  misleading. — Green  t. 
State  (Tex.  Or.  App.)  1058. 

1 14.  Appeal  and  error. 

In  a  prosecution  for  murdering  a  sheriff,  held 
that  defendant  could  not,  on  appeal,  insist  that 
the  trial  court  erred  in  not  submitting  to  the 
jury  the  question  whether  defendant  knew  the 
official  position  of  deceased. — State  t.  Spaugh 
(Mo.  Sup.)  55. 

In  a  prosecution  for  murder  held  that,  if  any 
prejudice  resulted  to  defendant  from  leaving 
a  rifle  in  the  courtroom  under  the  clerk's  desk, 
such  prejudice  was  brought  about  by  defend- 
ant's counsel,  and  there  was  no  ground  for  re- 
veraal.— State  v.  Spaugh  (Mo.  Sup.)  65. 

In  a  prosecution  for  murder,  the  admission  of 
certain  evidence  held  harmless. — State  y.  Spaugh 
(Mo.  Sup.)  65. 

*Wtaere  defendant  was  convicted  of  murder 
in  Che  first  degree,  he  cannot  complain  that  the 
court  instructed  the  jury  on  murder  in  the 
second  degree;  the  instruction  complained  of 
being  mote  bivorable  to  him  than  it  should  have 
been. — State  t.  Spaugh  (Mo.  Sup.)  65. 

'Defendant  having  been  found  guilty  of  mur- 
der in  the  first  degree  held  not  prejudiced  by 
anything  in  the  charges  confusing  merely  as 
between  murder  in  the  second  degree  and  man- 
slangbter.— Manning  t.  State  (Tex.  Or.  App.) 
251. 

On  a  prosecution  for  homicide,  failure  to 
charge  on  the  presumption  arising  from  defend- 
ant's drawing  a  pistol  held  not  reversible,  un- 
der Code  Cr.  Proc.  1895,  art  723.— Ham  v. 
State  (Tex.  Cr.  App.)  876. 

Failure  to  charge  that  defendant  had  a  right 
to  continue  shooiang  deceased  until  all  appear- 
ance of  danger  was  over  held  not  reversible, 
under  Code  Cr.  Proc.  1895,  art  72a— Ham  v. 
State  (Tex.  Cr.  App.)  875. 

1 15.  Sentenee  and  pnnlsJument. 

*The  punishment  fixed  by  the  jury  in  a  trial 
for  homicide  heM  not  excessive.-^t«te  v.  Miles 
(Mo.  Sup.)  26. 

HORSE  RACING. 

Betting  on,  see  "Gaming,"  i  2. 

HORSE-THEFT. 

Opinion  evidence  in  prosecution  for,  see  "CMm- 

Inal  Law,"  i  12. 
Requisites   and    sufficiency    of    instructions    in 

prosecution  for,  see  "Criminal  Law,"  f  24. 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFL 

See  "Divorce" ;   "Dower." 

Acknowledgment   of  instruments  by  wife,   see 

"Acknowledgment,"  f  1. 
Adultery,   see   "Adultery." 
Adverse    iKwsegsioa    by    widow    of    husband's 

lands,  see  "Adverse  Possession,"  {  1. 
Fnndulent  conveyance  from  husband  to  wife, 

see  "Fraudulent  Conveyancea,"  i  2. 
Liabilit7  of  wife  for  costs,  see   ''Costs,"  {  2. 


Tx>st   deeds   between,   see   "Lost  Instmmenta." 
Rights  of  survivor,  see  "Descent  and  Distribn- 

don,"  t  1;    "Homestead,"  {  1. 
Subrogation  of    wife   redeeming   proper^   sold 

tmder   execution   against   hnmand   to   rights 

of  creditors,  see  "Subrogation." 

t  1.  Mntval  rishis,  duties,  aad  llaUU- 
tles. 

A  wife  in  possession  of  a  homestead,  apply- 
ing the  rents  thereof  to  redemption  from  an 
execution  saie  in  attachment,  held  to  acquire 
no  title  against  her  huri>and. — Kenady  y.  Oil- 
key  (Ark.)  969. 

Statute  of  limitations  held  not  to  mn  in  favor 
of  a  wife  against  a  husband  who  abandoned 
her.  leaving  her  in  possession  of  the  homestead. 
—Kenady  v.  Gilkey  (Ark.)  969. 

*An  estate  in  entirety  by  husband  and  wife 
remains  the  same  as  at  common  law. — EVost  y. 
Frost  (Mo.  Sup.)  527. 

A  husband  investing  the  proceeds  from  sale  of 
estate  in  entirety  held  bound  to  take  title  in 
the  name  of  himself  and  wife  to  the  s^me  kind 
of  estate.— Frost  v.  Frost  (Mo.  Sup.)  627. 

*Where  a  descent  is  cast  on  a  married  woman, 
no  interest  passes  to  the  hustumd  under  the  law 
of  descents,  but  the  whole  estate  vests  in  the 
wife,  after  which  it  is  divided  into  a  freehold 
in  the  husband,  remainder  to  the  wife. — De 
Hatre  v.  Edmunds  (Mo.  Sup.)  744. 

I  8.  ConTejranees,  oontraets,  and  otber 
transaotlona  beimreen  knaband 
and  wife. 

In  a  suit  wherein  the  creditor  of  a  husband 
attached  stock  standing  in  his  name,  notwith- 
standing a  pledge  thereof  to  the  debtor's  wife, 
invalid  because  not  recorded,  as  required  by 
Ky.  St  1903.  $  2128,  held,  that  under  the  prin- 
ciples of  subrogation  the  wife  was  entitled  to 
be  first  reimbursed  from  such  stock  for  a  pay- 
ment made  by  her  on  behalf  of  the  husbaiul.— 
Eberhardt  v.  Wahl's  Adm'r  (Ky.)  994. 

A  wife  paying  a  part  of  the  purchase  price 
of  land  purchased  by  her  husband  held  to  ac- 
qnire  a  lien  on  the  land  for  the  amount  paid. 
—Moore  y.  QuUey  (Ky.)  1011. 

S   3.   lMsabUltl«B  aad  privlleses  of  eoy- 


Under  Shannon's  Code,  M  3764.  3765,  a  deed 
of  a  married  woman  executed  by  an  attorney 
in  fact  and  registered  for  more  than  20  years 
held  valid  and  admissible  in  evidenccb — Kobbe 
V.  Harriman  Land  Co.  (Tenn.)  175. 

t   4.    Wife's  Mparat*  estate. 

'Under  the  married  woman's  act.  where  a  wife 
claims  an  interest  in  the  husband  s  property  by 
reason  of  a  payment  made  by  her  on  his  Iwhalf, 
the  burden  is  not  upon  her  to  show  affirm- 
atively that  the  money  was  her  separate  es- 
tate.— Eberhardt   y.    Wahl's   Adm'r  (Ky.)   994. 

*Rev.  St  1899,  {  4340,  declaring  what  shall 
be  the  separate  property  of  a  married  woman, 
and  saying  that  it  snail  be  "nnder  her  sole  oon- 
trol,"  does  not  apply  to  estates  in  entirety. — 
Frost  V.  Frost  (Mo.  Sup.)  527. 

I   5.    Aotlons. 

*In  an  action  against  a  telegraph  cmnpany 
for  delay  in  transmitting  a  message,  an  allega- 
tion of  the  petition  held  sufficient  to  show  that 
the  damages  were  plaintiff's  separate  proper^. 
—Western  Union  Telegraph  Co.  v.  Bowe  (Tex. 
Civ.  App.)  228. 

f  6.     Oommnnlty  property. 

A  surviving  wife  who  paid  from  her  separate 
estate  debts  of  the  community  held  to  have  had 
a  right  to  appropriate  that  much  in  value  of  the 
community  estate  to  reimburse  herself. — Jen- 
nings V.  Borton  (Tex.  CHv.  App.)  445. 


*  Point  annotated.    See  syllabnSi 
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I  7.    Separation    and    •eparate    maisto- 


In  a  snlt  to  reooTer  installmenta  of  alimony 
under  a  contract,  the  oonrt  held  authorlied  to 
render  a  decree  for  fature  installment)!  as  well 
BE  those  which  had  accmed.— Shirey  y.  Hill 
(Ark.)  781. 

'Where  a  stipulation  for  the  dismissal  of  a 
divorce  salt  bound  the  husband  to  pay  certain 
installments  for  the  maintenance  of  the  wife, 
they  were  recoverable  in  a  separate  suit  in 
equity,  under  Kirby's  Dig.  i  2OT6.— Shirey  t. 
Hill  (Ark.)  731. 

*A  contract  between  husband  and  wife,  after 
separation,  by  which  they  divided  the  property 
between  them,  is  valid  where  fairly  and  nnder- 
t-'tandingly  entered  into,  and  free  from  fraud 
and  overreaching  on  the  part  of  the  husband. — 
Branch  t.  Branch's  Bx'r  (Ky.)  1(X)4. 

IDEM  SONANS. 

Application  of  rule  in  determining  gnestion  of 
Tariance  between  name  given  in  indictment  or 
Information  and  evidence,  see  "Indictment 
and  Information,"  (  4. 

ILLEGITIMATE  CHILDREN. 

Bee  "Bastards." 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  i  4. 

IMPLIED  CONTRACTS. 

8ee  "Money  Paid" ;  "Work  and  Labor.* 

IMPRISONMENT. 

8ee  "Arrest" 

Habeas  corpus,  see  "Habeas  Ctorpus." 

IMPROVEMENTS. 

Liability  of  life  estate  for  expense  of,  see  "Lite 
Estates." 

Liens,  see  "Mechanics'  Liens." 

On  premises  demised,  see  "Landlord  and  Ten- 
ant," I  1. 

Poblic  improvements,  see  "Mnnldpal  Oorpora- 
ti<ms,"  12. 

INADEQUATE  DAMAGES. 

See  "Damages,"  |  6. 

INCOME 

Of  tmst  estate,  see  "Trusts,"  |  2. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCORPORATION. 

See  "Corporations,"  (  1. 

INCUMBRANCES. 

On  property  devised  or  bequeathed,  see  "Wills," 
18. 

INDEBTEDNESS. 

Of  testator,  see  "Wills,"  (  S. 


INDEMNITY. 

See  "Guaranty";    "Principal  and  Surety." 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  S  IL 

INDIANS. 

Duplicity  in  indictment  for  selling  intoxicating 
liquors  to,  see  "Indictment  and  Information," 
J6. 

An  agent,  soliciting  orders  in  the  territory 
for  the  sale  of  intoxicating  liquors  for  his  non- 
resident principal,  held  guilty  of  a  violation 
of  the  statute  forbidding  the  sale  of  Intoxicating 
liqnors  in  the  territory.— Taylor  v.  United 
States  and.  T.)   123. 

The  character  of  an  action  of  forcible  de- 
tainer brought  by  an  Indian  is  not  changed  by 
the  Curtis  Act,  approved  June  28,  1898  (3& 
Stat.  495,  c.  517),  from  a  law  action  to  a 
suit  in  equity. — Sharrock  v.  Kreiger  (Ind.  T.> 
161. 

Where  plaintiffs  obtained  title  to  Indian  lands 
from  H.,  an  admitted  citizen  of  the  Indian 
Territory,  it  was  immaterial  that  H.  had  previ- 
ously transferred  the  land  to  a  white  man,  who 
had  reconveyed  it  to  H.  before  the  latter's  con- 
veyance to  plaintifEa.— Blocker  v.  McGlendon 
(Ind.  T.)  166. 

Instruments  transferrins  right  of  possession 
to  Indian  lands  from  one  Indian  to  another  are 
in  the  nature  of  bills  of  sale,  and  need  be 
neither  acknowledged  nor  recorded. — Blocker  V. 
McClendon  and.  T.)  166. 

Under  80  Stat  495,  c.  617,  f  16,  a  lease  of 
land  by  an  Indian  to  a  citizen  of  the  United 
States  held  good  until  allotment  took  place 
under  the  act— Choctaw,  O.  &  G.  R.  C<o.  ▼.  Bond 
(Ind.  T.)  835. 

INDICTMENT  AND  INFORMATION. 

Eiffect  of  motion  to  quash  as  estopping  defendant 
from  pleading  former  Jeopardy,  see  "Criminal 
Law,''^!  4. 

For  parUcular  olfentet. 

See  "Bmbezriement";  "Forgery";  "Homi- 
cide," S  4;    "Larceny,"  {  2;    "Perjury,"  t  1. 

Against  liquor  laws,  see  "Intoxicating  Liq- 
uors," i  6. 

For  gaming,  see  "Gaming,"  |  2. 

I  1.   Keeesslty    of    Indletaeai    or    pre- 
aentment. 

•Under  Const.  §  12,  providing  for  prosecu- 
tion of  offenses  by  indictment  held,  that  in- 
dictment is  not  necessary  where  the  offense  was 
not  indictable  at  common  law.— Ford  v.  Moss 
(Ky.)   1015. 

\    2.    Formal   reanisltes   of  indletmemt. 

•Indictment  hela  not  required  to  conclude 
each  count  "against  the  peace  and  dignity  of 
the  state."— Bink  v.  State  (Tex.  O.  App.) 
863. 

{  3.    FUlac  and  formal  requisites  of  In- 
formatloa  or  eomplaint. 

•Under  Rev.  St  1899,  {  2750,  held  not  neces- 
sary that  an  information  by  a  prosecuting  at- 
torney before  a  justice  be  verified. — State  v. 
O'Kelley  (Mo.  App.)  804. 

f  4.    Requisites  and  svfBeleney  of  aeen- 
satlom. 

•Variance  between  the  name  of  decedent  as 
given  in  an  indictment  for  murder  and  as  shown 


•Point  annotated.    Bee  syllabus. 
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by  the  evidence  held  immaterial  under  the  rule 
of  idem  sonans.— Willis  v.  United  States  (Ind. 
T.)  147. 

•The  rule  that  an  indictment  in  the  language 
of  a  statute  is  sufficient  applies  only  where  all 
the  facts  constituting  the  offense  are  set  forth 
in  the  statute.— State  v.  Harroun  (Mo.  Sup.) 
467. 

•The  word  "farudulently"  in  an  indictment 
held  not  the  equivalent  of  the  word  "fraudu- 
lently."—WeUs  V.  State  (Tex.  Cr.  App.)  851. 

{  6.     Joinder    of    partioa,    ofleaaei,    and 
oonnta,  dnplleity,  and  election. 

•An  indictment  charging  embezzlement  held 
to  charge  but  one  offense,  under  Kirby'g  Dig.  S 
1839.— Storms  v.  State  (Ark.)  678. 

An  indictment,  founded  on  the  statute  mak- 
ing it  an  offense  to  sell  or  furnish  intoxicating 
liquors  within  the  territory,  held  not  bad  as 
charging  two  distinct  offenses. — ^Taylor  v.  United 
States  (Ind.  T.)  123. 

•Refusal  to  elect  between  counts  of  indict- 
ment, and  application  of  general  verdict  to 
first  count  for  theft,  held  not  error. — Bink  v. 
State  (Tex.  Cr.  App.)  863. 

i   6.    Motion  to   qnash   or   dlamlsa,    and 
demurrer. 

•That  complaint  did  not  begin,  "In  the  name 
and  by  the  authority  of  the  state  of  Texas," 
held  not  ground  for  dismissal  of  prosecution, 
where  there  was  an  information  in  the  proper 
form.— Sessions  v.  State  (Tex.  Cr.  App.)  24a 

An  indictment  for  a  theft  of  railroad  tickets 
held  subject  to  a  motion  to  quash. — Patrick  v. 
State  (Tex.  Cr.  App.)  840. 

8   7.    Iccnei,  proof,  and  rarlance. 

•Proof  of  sMe  to  one  person  held  a  fata] 
variance  from  complaint  and  information  charg- 
ing sale  to  two  persons. — Sessions  v.  State  (Tex. 
Cr.  App.)  243. 

•In  prosecution  for  arson,  proof  held  not  to 
constitute  variance  from  allegation  of  indict- 
ment as  to  ownership  of  property. — Dunlan 
V.  State  (Tex.  Cr.  App.)  815. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  see 
"BiUs  and  Notes,''  |  2. 

INFANTS. 

See  "AdoptiMi";  "Guardian  and  Ward";  "Par- 
ent and  Child." 

Abatement  of  action  for  unlawful  sale  of  liquor 
to  a  minor,  see  "Abatement  and  Revival," 
8  1. 

Assumption  of  risks  by  minor  servant,  see 
"Master  and  Servant,"  8  6. 

Effect  of  possession  by  purchaser  from  infant 
as  rendering  conveyance  by  infant  to  an- 
other after  majority  charapertous,  see  "Cham- 
perty and  Maintenance." 

Objections  for  purpose  of  review  in  action  for 
injuries  to,  see  "Appeal  and  Error,"  8  5. 

Pleading  negligence  m  action  for  injuries  to,  see 
"Negligence,'*  8  3. 

Sale  of  intoxicating  liquors  to  minors,  see  "In- 
toxicating Liquors,"  §  4. 

8    1.    Crimea. 

A  minor  may  plead  guilty  to  a  crime. — Ex 
parte  White  Crex.  Cr.  App.)  830. 

8   2.     Actions. 

The  clerk  of  the  Supreme  Court  may,  on  the 
application  of  a  guardian  of  infants,  grant  an 


appeal  from  a  decree  against  the  inCints.— Sex- 
ton  V.  Crebbins  (Ark.)  118. 

•Under  Kirby's  IMg.  {  0023,  the  rendering 
of  a  decree  against  infants  whose  gnardian  ad 
litem  did  not  answer  held  erroneous.— Sexton 
V.  Crebbins  (Ark.)  116. 

•A  decree  in  a  suit  for  partition,  in  which  an 
infant  is  a  party,  rendered  in  accordance  with 
a  compromise  agreement  between  the  parties, 
held  void  becanse  l>eyond  the  jurisdiction  of  tbe 
court.— Rankin  v.  Schofield  (Ark.)  674. 

•Under  Eirby's  Dig.  8  6248,  an  infant  with- 
in 12  months  after  arriving  at  age  held  en- 
titled to  show  cause  against  a  decree  devesting 
her  of  an  interest  in  real  estate,  and,  on  showing 
that  the  same  is  void  for  want  of  Jurisdiction, 
may  recover  the  realty  against  a  purchaser.— 
Rankin  v.  Schofield  (Ark.)  674. 

Under  Code.  8  126,  subsec.  1,  judgment  in 
partition  against  infant  and  insane  defendants 
on  petition  not  supported  by  evidence  held  im- 
proper, though  the  allegations  of  the  petition 
are  not  traversed. — Anderson  v.  Anderson  (Ey.) 
281. 

INFECTIOUS  DISEASES. 

See  "Health,"  8  1. 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  In- 
formation." 

INHERITANCE. 

See  "Decent  and  Distribution." 

INJUNCTION. 

Assignment  of  errors,  see  "Appeal  and  Error," 

8  15. 
Rehef  against  enforcement  of  judgment,  see 

"Judgment,"  8  5. 

8    1.    Natnre  and  gxonnds  In  general. 

•Injunction  will  not  lie  to  prevent  the  remov- 
ing of  timber  from  lands  sold  where  the  timber 
was  not  removed  within  the  time  specified  in 
the  reservation  in  the  deed.— McC!arty  y.  Wilson 
(Ark.)  682. 

•A  hackman  held  not  entitled  by  injunction 
to  prevent  preferential  facilities  at  railroad 
depot  to  rival  hackman. — (3ooper  ▼.  De  Vail 
(Ark.)  976. 

8   2.    Snbjeets  of -proteetlon  and  relief. 

•Injunction  held  not  to  lie  to  abate  a  crim- 
inal public  nuisance  in  the  absence  of  some 
ground  of  equity  jurisdiction. — State  v.  Vaughan 
(Ark.)  685. 

•Where  a  city  acting  under  an  ordinance  with 
respect  to  fire  limita  wrongfully  interfered  with 
a  property  owner  in  repairing  a  burned  building, 
held,  that  an  injunction  would  lie, — Ironside  v. 
City  of  Vinita  (Ini.  T.)  167. 

8   3.    Actions  for  Injunctions. 

AVhere  a  city  ordinance  prohibited  the  repair 
of  any  wooden  building  within  the  fire  limits 
damaged  to  the  extent  of  2i>  per  cent  of  its 
value,  and  the  owner  of  a  building  damaged  by 
fire  sued  to  restrain  the  city  from  interfering 
with  her  repairing  the  building,  evidence  con- 
fiidered,  and  held  insufiicipnt  to  show  that  the 
building  was  damaged  to  the  extent  prescribed 
by  the  ordinance. — Ironside  v.  City  of  Vinita 
(Ind.  T.)  167. 

Petition  to  enjoin  enforcement  of  a  city  ordi- 
nance held  not  to  show  injunction  necessary 
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to  prevent  multiplicity  of  suits.— Tinaley  t.  City 
of  CaruthersTiUe  (Mo.  App.)  800. 

*Bill  to  enjoin  enforcement  of  city  ordinanoe 
held  to  show  on  its  face  that  plaintiff  had  ade- 
quate remedy  at  law  by  action  of  replevin. — 
Tinsley  t.  City  of  CaruthersTUle  (Mo.  App.) 
800. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  i  8. 

INQUISITION. 

Of  lunacy,  see  "Insane  Petsons,"  S  1. 

INSANE  PERSONS. 

Dnty  of  insane  property  owner  to  pay  taxes, 
see  'rraxation.''^  (  4. 

Insanity  as  a  defense  to  prosecution  for  homi- 
cide, see  "Homicide,"  ||  1.  9. 

Judgment  in  partition  against  infant  and  in- 
sane person,  see  "Infants,"  S  2. 

Opinion  evidence  as  to  insanity  of  accused,  see 
"Criminal  Law,"  §  12. 

Release  by  insane  person  of  mutual  benefit  in- 
surance association,   see   "Insurance,"   {  8. 

I   1.   Inqnlsltloas. 

A  person  for  whom  trust  provisions  were 
made  by  a  will  held  to  own  no  property,  so 
as  to  give  the  probate  tonrt  jurisdictdon  under 
Rev.  St.  1890,  t  8650,  as  modified  by  Laws 
1903,  p.  200,  to  inquire  into  his  insanity, — 
Carter  v.  Bolster  (Mo.  App.)  106. 

i   S.   AoiloiM. 

*Suit  in  county  court  in  behalf  of  Insane 
person  to  set  aside  will  Md  properly  brought 
by  next  friend.— Holland  v.  Cwuts  (Ter.  Sup.) 
236,  aflSrming,  Id.  (Tex.  Ciy.  App.)  233. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy." 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  Sf  7-13. 
In  criminal  prosecutions,  see  'Criminal  Law," 
124;  "Homicide,"  J8  9-18. 

INSURANCE 

Disposition  of  cause  on  appeal  in  action  on 
policy,  see  "Appeal  and  Error,"  t  30. 

Interpleader  by  insurance  company,  see  "Inter- 
pleader," H  1,  2. 

Money  paid  on  policy  at  request  of  insured,  see 
"Money  Paid.'* 

Presumptions  in  action  on  policy,  see  "EM- 
dence,**  { 1. 

Reimbursement  of  estate  for  premiums  paid  on 
life  insurance  for  legatee,  see  "Wills,"  |  8. 

Surety  companies,  see  "Principal  and  Surety," 
{  1. 

S   1.    laannuioe  aseats  and  brokers. 

*Local  agent  field  to  have  no  authority  to 
appoint  another  agent  for  an  insurance  com- 
pany.— Mutual  Life  Ins.  Co.  v.  Reynolds  (Ark.) 

Unauthorized  person  taking  application  and 
collecting  premium  for  insurance  Md  alone 
liable  for  tne  return  of  the  premium  on  the  re- 
jection of  the  application.— Mutual  Life  Ins. 
Co.  T.  Reynolds   (Ark.)  963. 


t   C    laavrmble  laterMi. 

'Where  one  in  good  faith  insures  his  Ills, 
paying  the  premiums  himself,  for  the  l>enefit 
of  another,  who  has  no  insurable  interest,  the 
iwlicy  is  valid.— Locher  r.  Kuechenmiester  (Mo. 
App.)  92. 

*On«  may  not  contract  with  a  life  insurance 
company  for  insurance  in  his  favor  on  the  life 
of  bis  brother.— Locher  v.  Kuechenmiester  (Mo. 
App.)  92. 

I  8.  Forfeitvr*  of  poU«7  for  breaoli  of 
proBilBsory  tramtaty,  ooronaiit, 
or  eondltioii  svbseqiMat. 

'Where  insured  was  entitled  to  a  paid-up 
policy  on  forfeiture  of  his  original  insurance,  ne 
was  entitled  to  sue  to  compel  the  issuance  of 
such  paid-up  poll(^  for  the  purpose  of  affording 
evidence  of  his  rights. — Lenon  v.  Mutual  Life 
Ins.  Co.  (Ark.)  117. 

*Time  hM  not  of  the  essence  of  a  provision  in 
a  policy  for  the  issuance  of  a  paid-up  policy 
on  surrender  of  existing  policies  forfSteid  for 
nonpayment  of  premiums. — Lenwa  r.  Mutual 
Life  Ins.  Co.  (Ark.)  117. 

*Under  Kirby's  Dig.  S  4375a,  substantial  com- 
plianoe  with  the  iron-safe  clause  in  a  fire  policy 
Mid  sufficient. — Security  Mut.  Ina.  Co.  v.  Berry 
(Ark.)  693. 

*Tlie  failure  to  pay  an  annual  premium  on 
a  life  policy  held  to  render  the  policy  void.— 
WeUs  v.  Union  Cent  Life  Ins.  Co.  (Ark.)  697. 

t  4.  Estoppel,  'watTer,  or  acreemeats 
aSactlnK  right  to  aTold  or  for- 
feit  POII07. 

'Recovery  <«  a  fire  policy  held  not  prevented 
by  an  answer  to  a  question  in  the  application 
being  incomplete,  as  shown  by  the  application.— 
Security  Mut.  Ins.  Co.  v.  Berry  (ArkJ  603. 

'Knowledge  of  incumbrances  by  a  meml>er  of 
a  firm  of  insurance  agents  held  knowledge  of 
the  insurer. — St  Paul  Fire  &  Marine  Ins.  Co. 
V.  Stogner  (Tex.  (3iv.  App.)  218. 

f  6.    Eztoat  of  loss  aad  UaMUty  of  ia« 

surer. 

•Under  Ky.  St.  1903,  I  700,  held  that  a 
three-fourths  value  clause  in  a  fire  policy  was 
applicable  only  to  the  personal  property  insured 
thereunder,  and  not  to  real  estate.— Phoenix  Ina. 
Ck>.  ▼.  Wintersmith  (Ky.)   987. 

I  6.    Hotloe  aad  proof  of  loss. 

'False  statements  by  insured  in  proofs  Of 
loss  under  a  fire  policy  held  not  to  nave  ren- 
dered it  void.— Phoenix  Ins.  Ca  t.  Wintersmith 
(Ky.)  987. 

{   7.   Aetloaa  aa  polleles. 

'An  action  for  paid-up  insurance  held  main- 
tainable at  the  death  of  the  insured,  when 
demand  was  made-  therefor  within  the  time  that 
the  rights  of  the  parties  were  fixed. — Lenon  v. 
Mutual  Life  Ins.  Co.  (Ark.)  117. 

Evidence  held  sufficient  to  go  to  the  jury  on 
the  question  whether  the  agent  of  an  insurance 
company  had  authority  to  waive  conditions  in 
the  policy. — Queen  of  Arkansas  Ins.  Co.  v.  Ckx>p- 
er-Oryer  Co.  (Ark.)  694. 

Act  March  12,  1901  (Acta  1901,  p.  98),  held 
not  to  apply  to  an  action  on  a  life  policy  barred 
by  its  stipulations  l>efore  the  passage  of  the'  act 
—Wells  V.  Union  Out  Life  Ins.  Cte.  (Ark.)  607. 

In  an  action  on  an  insurance  policy,  evidence 
held  to  require  submission  to  the  jury  of  the 
question  wnether  the  first  premium  had  been 
paid.— Mutual  Industrial  Indemnity  Co.  t.  Per^ 
kins  (Ark.)  709. 

In  an  action  on  a  policy,  an  instruction  on  an 
issue  as  to  the  payment  of  the  first  premium 


98  S.W.— 73 


'Polat  aaaotated.    Bee  syllabas. 


Digitized  by 


Google 


1154 


98  SOUTHWESTERN  RBPORT£!B. 


held  proper.— Mutual  Industrial  Indemnity  Co. 
▼.  Perkins  (Ark.)  709. 

In  an  action  on  a  fire  jMlicr  held  not  error 
to  liaTe  billed  to  have  instructed  the  Jury 
that  no  recovery  could  be  had  for  certain  arti- 
cles destroyed  wrnch  did  not  l>elonx  to  insured.— 
Phoenix  Ins.  Co.  v.  Wintersmith.  (Ky.)  987. 

*In  an  action  <m  a  fire  policy  insuring  house- 
hold furniture,  evidence  considered,  and  Jteli 
sufficient  to  sustain  the  Terdict  as  to  the  value 
of  the  property  destroyed. — Phoenix  Ins.  Co. 
V.  Wintersmith  (Ky.)  987. 

In  an  action  on  a  fire  policy  it  was  no  defense 
that  the  three-fourths  value  clause,  written  on 
a  separate  dip  and  gummed  to  the  policy, 
Iiad  been  lost  therefrom. — ^Phoenix  Ins.  Co.  t. 
Wintersmith  (Ky.)  987. 

On  an  issue  as  to  whether  one  insured  the  life 
of  his  brother  and  was  liiuiself  to  pay  the  prem- 
inm  thereon  evidence  construed,  and  held  to 
show  tliat  the  arrangement  was  that  the  insured 
was  to  Umself  pay  the  premium. — Locher  v. 
Kuechenmiester  (Mo.  App.)  92. 

In  an  action  on  a  policy  on  gin  property,  evi- 
dence that  defendant's  local  agents  had  writ- 
ten policies  on  similar  property  shortly  before 
and  after  writing  the  policy  in  Question  held 
admissible.— St.  Paul  Eire  &  Marine  Ina.  Oa 
V.  Stogner  (Tex.  Cly.  App.)  21& 

f  8t     M ntnal  benellt  Inanraace. 

In  an  action  upon  a  benefit  certificate,  evi- 
dence examined,  and  held  sufficient  to  sustain 
findingof  jury.— Wightman  v.  Grand  Lodge  A. 
O.  n.  W.  of  Missouri  (Mo.  App.)  829. 

In  action  against  fraternal  insurance  so- 
ciety on  benefit  certificate,  declarations  of  finan- 
cial officer  of  lodge  to  whidt  insured  belonged 
Aeltf  admissible.— Wightman  v.  Grand  Lodge 
A.  O.  U.  W.  of  Missouri  (Mo.  App.)  ^. 

Where  person  insured  in  fraternal  insurance 
society,  who  released  it  of  all  obli^tion  on 
bis  certificate,  was  insane  at  the  time  of  ex- 
ecuting release,  burden  was  on  society  to  show 
fairness  and  iood  faith— Wightman  -v.  Grand 
Lodge  A.  O.  U.  W.  of  Missouri  (Mo.  App.)  829. 

Under  the  constitution  of  a  mutual  benefit  so- 
ciety a  member  held  entitled  to  designate  an  il- 
legitimate daughter  as  his  beneficiary.— Stahl  v. 
Grand  Lodge  A.  O.  U.  W.  (Tex.  Civ.  App.) 
643. 

'Person  paying  dues  and  assessments  of  mem- 
ber of  fraternal  insurance  society  pursuant  to 
contract  with  such  member  and  beneficiaries 
held  not  entitled  to  reimbursement  for  money  so 
expended  where  the  beneficiaries  died  before  the 
decease  of  a  member.— Searcy  t.  Kelly  (Tex. 
Civ.  App.)   1080. 

INTENT. 

■  As  element  of  forsery,  see  "Fonrery." 
Of  grantor  as  aHfeoting  transfer,  spe  "Praudn- 

lent  Conveyances,"  j  1. 
Of  parties  as  alfecting  validity  of  contract  na* 

der  gaminf  laws,  see  "Gaining,"  {  1. 

INTEREST. 

Effect  as  to  credibility  of  witness,  see  "Wit- 
nesses," i  4. 
Insurable  interest,  see  "Insurance,"  i  2. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  t  2. 


INTERPLEADER. 

{   1.  Blcht  to  iatovplMider. 

Bill  by  purcliaser  from  executrix  held  not  ri^ 
ficient  as  calling  for  Judgment  as  to  proper  par- 
ty to  whom  balance  of  purchase  price  should 
be  paid.— Clark  v.  Ciarter  (Mo.  Sup.)  894. 

Insurance  companies  which  were  made  de- 
fendants in  an  araon  seeking  to  sableet  the  pro- 
ceeds 9t  polides  to  plaintiffs'  claim  held  en- 
titied  to  require  plaintiffii  and  tiie  other  defend- 
ants to  interplead  for  tlie  fond.— Nixon  v.  Ma- 
lone  (Tex.  Snp.)  380 ;  Mutual  Benefit  Life  Ins. 
Co.  V.  Same,  Id. :  Mutual  Life  Ina.  Co.  of  New 
York  V.  Same,  Id. ;  Nixon  v.  New  York  Life 
Ins.  Co..  Id. 

I  9,   Proeeudlngs  and  relief. 

An  action  of  interpleader  by  an  insnranos 
company  held,  under  the  facts,  properly  dismisB- 
ed  with  costs  to  the  company.— Nixon  v.  Malone 
(Tex.  Sup.)  880 :  Mutual  Benefit  Life  Ins.  Co. 
V.  Same,  Id. ;  Mutual  Life  Ins.  Co.  of  New 
York  V.  Same,  Id.;  Nixon  t.  New  York  Life 
Ins.  Co.,  Id. 

INTERROGATORIES. 

To  Jury,  see  "Trial "  {  16. 

To  witneasea,  ae*  ''Dq^msitiona.'* 

INTERSTATE  COMMERCE. 

Regulation,  see  "Carriera,"  i  1;   "Oommeroa." 

INTERVENTION. 

In  actiona  in  general,  see  "Parties." 
In  attachment  proceedings,  see  "AttadunaBt" 
12- 

INTOXICATING  LIQUORS. 

Abatement  of  action  on  liquor  dealer's  bond,  ■§• 
"Abatement  and  Revival,"  I  1. 

Adjournments  pending  trial  of  prosecution  for 
offenses  against  liquor  laws,  see  "Criminal 
Law,"  (  157 

Arguments  and  conduct  of  counsel  in  prosecu- 
tion for  offenses  against  liquor  laws,  sea 
"Criminal  Law,"  $  22. 

Bond  on  appeal  in  prosecution  for  offense* 
against  liquor  laws,  see  "Criminal  Law,"  {  36. 

Club  as  subterfuge  for  flolation  of  local  optica 
law,  see  "Clubs." 

I)uplicity  in  indictment  for  prosecution  of  of- 
fenses against  liquor  laws,  see  "Indictment  and 
Information,"   §   5. 

Examination  of  witnesses  in  prosecution  for 
offenses  against  liquor  laws,  see  "Witnesses," 
{3. 

Harmless  error  in  prosecution  for  offenses 
against  liquor  laws,  see  "Criminal  Law,"  {  35. 

Judicial  notice  in  prosecution  for  offenses 
against  liquor  laws,  see  "Criminal  Law,"  f  6. 

Necessity  and  sufficiency  of  instructions  in  pros- 
ecution for  offenses  against  liquor  laws,  see 
"Criminal  Law,"  }  24. 

Presentation  in  appeal  record  of  grouuil*  af  re- 
view in  action  on  liquor  dealers'  bond,  see 
"Appeal  and  Error,"  1  10. 

Presentation  in  record  of  objections  for  pnriwaa 
of  review  in  prosecution  for  offenses  against 
liquor  laws,  see  "Criminal  Law,"  (  31. 

Reception  of  evidence  in  prosecution  for  offenaes 
against  liquor  laws,  see  "Criminal  Law,"  |  20. 

Sale  to  Indians,  see  "Indians." 

Sunday  regulations  aa  to  traffic  in.  aea  "Sun- 
day? 
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▼arlanee  between  Indictment  or  Infonnation  for 
nnlawfnlly  B^linx  intoxicating  liqaon  and 
•ridence,  see  "Indictment  and  Information," 
17. 

I  1.    Oeaatltntioiuaity  af  acta  and  ordl- 


Acta  1904,  p.  160,  c.  76,  in  relation  bo  tlta 
Mle  of  intoxicating  Uqnon  by  wholesale  in 
local  option  diatricu,  Md  not  to  diacriminata 
agabiBt  nonresident  manufactnrers  or  dealers, 
ud  not  TiolatiTe  of  any  right  conferred  by  tha 
federal  Conatitntlon.— ^ong  Bre\ying  Oo.  t. 
(>>mmonweaIth  (Ky.)  807. 

I  S.    Iiieoaaea  and  tezos. 

Under  Ky.  St  1908,  {  4224,  a  Ucenae  to  a 
fbreign  brewing  corporation  kel4  not  to  hare 
antborlied  it  to  aell  liquor  at  any  other  point 
than  that  where  its  agency  was  established.— 
Jong  Brewing  Co.  t.  C!ommonwealth  (Ky.)  807. 

One  charged  with  a  violation  of  the  local 
option  law  held  not  entitled  to  contest  the  valid- 
m  of  the  local  option  election  on  tha  ground 
M  irregularities  from  failure  to  comply  with 
Ky.  St  1908,  I  149S.— Oole  t.  Commonwealth 
(&.)    1002. 

Rer.  St  1899.  i  6S06,  snbd.  21,  givina  dtiea 
of  the  Mcond  ciasa  exclusive  power  to  license, 
regulate,  and  suppress  dram  shops,  excluded  the 
general  state  dram  shop  act  from  operation 
within  such  dtiea. — State  v.  Binswanger  (Mo. 
App.)  103. 

•Rer.  St  1899,  t  6508,  subd.  21,  eivinc 
second  class  cities  exclusive  power  to  license 
and  regnlate  dram  ahops,  fe«ld  not  repealed  by  a 
subsequent  general  law  covering  the  same  sub- 
ject—State  V.  Binswanger  (Mo.  App.)   106. 

A   local  option   election   in  a  commissioner's 

Srecinct  composed  of  two  Justices'  predncta 
eld  invalid  under  Rev.  St  1890,  arts.  839^- 
3395.— Ex  parte  Randall  (Tex.  Cr.  App.) 
870. 

■  *The  notice  required  by  law  of  a  local  option 
election  held  essential  to  the  adoption  of  prohi- 
bition.—Brooks  V.  BUis  (Tex.  Civ.  App.)  036. 

In  an  action  on  a  liquor  dealer's  bond,  a 
requested  instruction  requiring  plaintiff  to  prove 
her  case  by  a  preponderance  of  the  evidence 
htid  erroneously  refused.— Brooks  v.  Bills  (Tex. 
Oiv.  App.)  93a 

{  8.     Offenses. 

Act  March  8,  1879  (Acts  1879,  p.  83),  as 
amended  by  Act  March  26,  1883  (Acts  1883, 
p.  192),  and  Act  March  21,  1881  (Acts  1881, 
p.  140),  as  amended  by  Act  Feb.  20,  1883  (Acts 
1883,  p.  53),  held  to  prohibit  a  manufacturer 
of  whisky  from  selling  nis  product  within  three 
miles  of  any  educational  institution  or  dinrch 
building.— Salmon  v.  State  (Ark.)  702. 

Advertisement  in  newspaper  lield  not  within 
Kirby's  Dig.  i  5133,  piobibiting  solidtation  of 
orders  for  liquors  where  the  sale  is  prohibited 
by  law.— CJarter  v.  Sute  (Ark.)  704. 

*A  liquor  dealer  held  guilty  of  violating  Ky, 
St  1908,  f  2565,  relating  to  the  keeping  open 
of  tmrrooms  on  election  day. — Mallon  v.  Com- 
monwealth (Ky.)  315. 

Under  C!onst  }  164,  requiring  the  Legislature 
to  enact  laws  as  to  th<>  sale  of  liquor  on  elec- 
tion daya,  and  Ky.  St  1903,  S  15'n5,  making  it 
a  misdemeanor  to  sell  liquor  on  a  general  elec- 
tica  day,  heU,  that  it  is  a  misdemeanor  to  sell 
liquor  on  a  school  election  day. — Ford  v.  Moas 
(Ky.)  1016. 

*One  who  merdv  acta  as  the  agent  of  the 
purchaser  of  intoxicating  liquor  cannot  be  con- 
victed of  violating  the  local  option  law.— Wins- 
low  V.  Stats  (Tex.  O.  App.)  241. 


*An  instruction  that  alcohol  is  per  se  an  in- 
toxicant and  when  sold  as  a  beverage — whether 
in  a  concoction  or  alone — in  any  quantity  will 
constitute  a  violation  of  the  local  option  law, 
held  erroneous  as  a  definition  of  intoxicating 
liquM-.— Walker  v.  State  (Tex.  Or.  App.)  266. 

A  sale  in  a  local  option  district  of  a  oon- 
ooctlon  whidi  the  seller  believes,  and  haa  a 
right  to  believe,  is  not  an  intoxicant  doea  not 
warrant  a  conriction,  though  tha  ooncoctioo  is 
in  fact  an  intoxicant— Walker  v.  Stats  (Ttec. 
Or.  App.)  843. 

*In  a  prosecution  for  violating  the  local  op- 
tion law,  an  instruction  that  it  was  necessary 
to  a  conviction  that  accnsed  should  have  had 
some  interest  in  the  whisky  sold  held  properly 
refused.- Fields  v.  State  (Tex.  Or.  App.)  887. 

A  loan  of  a  pint  of  whisky,  the  same  amount 
to  ba  returned  by  the  borrower,  oonstitntes  a 
sale.— Tombeaugh  v.  State  (Tex.  Ot.  App.) 
1064. 

f   4.    Actioas  tor  peasltlea. 

In  an  action  against  a  retail  liquor  dealer  and 
the  sureties  on  his  bond  for  the  statutory  i>enal- 
'ty  for  selling  liquor  to  a  minor,  evidence  held 
not  suffident  to  raise  the  issue  of  a  sale  in  jpod 
faith  under  the  statute.— Creel  v.  Cordon  (Tex. 
Oiv.  App.)  887. 

An  instruction  in  an  action  against  a  retail 
liquor  dealer  and  the  sureties  on  his  bond  for 
the  statutory  penalty  for  selling  liquor  to  a 
minor  ^td  erroneous  for  omitting  a  statutory 
requirement  in  support  of  the  defense  of  a  sale 
ingood  faith.— Creel  v.  Cordon  (Tex.  Civ.  App.) 

i  6.    Orfaaliial  proseovtions. 

*An  indictment  for  the  sale  of  intoxicating 
liquors  need  not  state  the  name  of  the  person 
to  whom  the  liquor  is  sold. — Parmenter  v.  Unit- 
ed States  (Ind.  T.)  840. 

Under  Ky.  St  1903,  S  1141,  providing  for 
prosecution  of  misdemeanors,  held,  that  a  dr- 
cuit  court  has  Jurisdiction  of  the  prosecution 
for  the  offense  m  selling  liquor  on  election  day. 
-Ford  V.  Moas  (Ky.)  1016. 

Whether  defendant  in  a  prosecntion  for  vio- 
lating the  local  option  law  acted  'as  agent  of 
the  purchasers  of  intoxicating  liquor  held  a 
question  for  the  jury.— Winslow  t.  State  (Tax. 
iS.  Am».)  241. 

*In  a  prosecution  for  violating  the  local  op- 
tion law,  the  internal  revenue  licenae  was  ad- 
missible in  evidence.— Park  v.  State  (Tex.  Or. 
App.)  243. 

•Instruction  in  prosecution  for  violating  the 
local  option  law  held  not  erroneous. — ^Magee  v. 
State  (Tex.  Cr.  App.)  245. 

Where,  on  a  prosecution  for  a  violation  of 
the  local  option  law,  defendant  had  not  denied 
that  he  had  any  whisky,  evidence  that  he  had 
bought  whisky  held  inadmissible. — Harris  v. 
State  (Tex.  Cr.  App.)  842. 

On  a  prosecution  for  a  violation  of  the  local 
option  law,  in  view  of  the  fact  that  accnsed 
had  not  put  his  character  in  issue,  certain 
testimony  A«l<f  inadmissible. — Harris  v.  State 
(Tex.  Cr.  App.)  842. 

On  a  prosecution  for  a  violation  of  the  local 
option  law,  certain  testimony  held  competent 
—Harris  v.  State  (Tex.  Or.  App.)  842. 

The  allegation  of  an  indictment  charging  the 
violation  of  the  local  option  law  with  respect 
to  the  adoption  of  the  law  held  defectiTe.— 
Gunning  v.  State  (Tex.  Ot.  App.)  1067. 

*An  indictment  on  a  prosecution  for  viola- 
tion of  the  local  option  law  AeUf  defective,— 
Lack  v.  State  (Tex.  Or.  App.)  1058. 
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*On  a  prosecation  for  Tiolation  of  tha  local 
ntion  law  Information  held  defectlT*.— Silrey 
T.  State  (Tex.  Cr.  App.)  1068. 

I  6.     Searohea,  aelsiurea,  and  forfeltii>ea> 

*A  proceeding  before  a  justice  for  the  con- 
fiacation  and  destruction  of  liquor  allated  to 
hare  been  kept  for  sale  in  a  pronibited  district, 
■nder  Act  Feb.  13,  1899  (Acts  1899,  p.  11).  held 
a  dTil  proceeding  in  which  the  state  is  entitled 
to  appeal,  under  Kirby'a  DiS>  f  4665.— White 
T.  State  (Ark.)  377. 

In  a  proceeding  for  the  confiscation  and  de- 
struction of  liquor,  evidence  held  to  snstain  a 
Inding  that  it  was  kept  in  a  prohibited  district 
for  sale,  in  violation  of  Act  Feb.  13,  1899  (Acts 
1899,  p.  11).— White  v.  State  (Ark.)  377. 

INTOXICATION. 

Aifecting  capacity  to  commit  crime,  see  "Crim- 
inal Law,**^  {  1. 

Harmless  error  in  instructions  as  to,  see  "Crim- 
inal Law,"  t  35. 

Inatructions  as  to,  in  criminal  prosecution,  see 
••Criminal  Law,*"  I  24. 

INVITED  ERROR. 

Set  "Appeal  and  Brror,"  }  19. 

IRON  SAFE  OLAUSL 

See  "Inaurance,"  I  8. 

ISSUES. 

In  civil  actions,  see  "Pleading,"  J  6. 

In  criminal  prosecutions,  see  "Indictment  and 

Information,"  8  7. 
Presented  for  review  on  appeal,  tea  "Appeal 

and  Error,"  i  4. 

JAILS. 

See  ••Municipal  Corporations,"  S  4. 

JEOPARDY. 

Former  Jeopardy  iMur  to  prosecution,  aee  "Crim- 
inal Iiaw,M  4. 

JOINDER. 

Of  causes  of  action,  see  '•Action,"  S  2. 

Of  oSenaes  in  indictment,  see  "Indictment  and 

Information,"  8  6. 
Of  parties  in  civil  actions,  see  "Parties,"  i  1. 

JUDGES. 

See  "Gourta":  "Justices  of  the  Peace." 

Admissions  as  evidence  in  action  for  removal 
of,  see  "Evidence,"  |  4. 

Change  of  venue  for  disquallflcati(»i  of  judge, 
see  "Venue,"  {  3. 

Mandamus  to  judge,  see  "Mandamus,"  S  1. 

Settlement  of  bill  of  exceptions  by,  see  "Ex- 
ceptions, BiU  of,"  t  2. 

I   1.   Appolntmeat,     qvaUfleatloii,      and 
tenure. 

*Acts  of  a  special  judge  elected  under  Bev, 
St.  1899,  i  1679,  heli  valid  as  those  of  a  judge 
de  facto. — Usher  v.  Western  Union  Telegraph 
Oo.  (Mo.  App.)  84. 

In  a  proceeding  to  remove  a  county  judge  for 
oAdal  misconduct  in  conspiring  to  delay  and 
defeat  collection  of  school  land  taxes,  held,  that 
evidenoe  was  admissible  that  the  commissioners' 
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court,  over  which  he  presided,  approved  tlie 
tax  roll,  he  and  it  knowing  the  owners  of 
lands  against  which  the  taxes  were  charged 
in  the  name  of  unknown  owners  (Sayles'  Rev. 
Civ.  St.  art.  6120).— Perry  v.  State  (Tex.  Gv. 
App.)  411. 

In  a  proceeding  to  remove  a  county  judge 
for  official  misconduct  in  conspiring  to  defeat 
school  land  taxes  held  it  is  no  defense  that  the 
lauds  were  afterwards  duly  assessed  and 
placed  on  the  tax  rolls.- Perry  T.  Stote  (Tex. 
tar.  App.)  411. 

In  a  proceeding  to  remove  a  county  judge  for 
official  misconduct  in  conspiring  to  defeat  the 
collection  of  school  tax  lands,  held,  that  as  ex- 
planatory of  the  subsequent  approval  of  the 
tax  rolls  by  him  and  the  county  court  it  was 
competent  to  show  that  prior  thereto  suits 
to  enforce  such  action  had  been  instituted.^ 
Perry  v.  State  (Tex.  Civ.  App.)  411. 

The  petition  for  removal  of  a  county  judge  for 
official  misconduct,  as  defined  by  Sayles'  Bev. 
Civ.  St  art  3534,  consisting  of  conspiracy  to 
defeat  collection  of  taxes,  fc«M  good  as  a^nat 
general  demurrer,  and  sufficiently  specific  with- 
in article  8548.— Perry  v.  State  (Tex.  Civ.  App.) 
411. 

'Evidence  of  his  acte  before  his  electi<w 
held  relevant,  in  a  proceeding  to  remove  a 
county  judge  for  official  misconduct  consisting 
of  cMispiracy  to  delay  and  prevent  collection 
of  school  land  taxes.— Perry  v.  State  (Tex.  Ov. 
App.)  411. 

{  S.    SpeeUI  or  substitute  Judges. 

*Under  a  statute  providing  that  a  special 
Judge  must  possess  all  the  qualifications  of  a 
circuit  judge,  it  is  not  necessary  that  he  be  a 
resident  of  the  district.— Commonwealth  v. 
Games  (Ky.)  1045. 

•Under  St  1908,  S  971,  living  a  spedaj  Judge 
the  powers  of  a  regular  judge,  a  special  judge 
may  call  a  special  term. — Commonwealth  v. 
Cames  (Ky.)  1045. 

JUDGMENT. 

Decisions  of  oonrte  In  general,  see  "Courts," 

S  1. 

Sale  under  judgment  or  order  of  court,  see  "Ju- 
dicial Sales.''^  ,_ ^„ 

Satisfaction  of,  out  of  trust  funds,  see  "Tmsts, 
t  2. 

In  action*  by  or  againti  particular  clattet  of 
periont. 

See  "Infants,"  (  2. 

/»  particular  oinl  action*  or  proceeding*. 

See  "Divorce,"  f{  3,  4. 

Foreclosure,   see   "Chattel   Mortgages,"   §   3, 

On  appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror' {  30. 

Becefvership  proceeding,  see  "Receivers,"  S  i. 

To  probate  wUl,  see  ^^ills,"  |  1. 

Reviev). 
See  "Appeal  and  Error." 
S    1.    Nature  and  essentlala  In  general. 

Where  there  are  no  pleadings  in  a  cajK  no 
judgment  can  be  entered.— Orchard  v.  National 
Exchange  Bank   (Mo.  App.)  824. 

♦A  judgment  against  one  who  had  not  been 
summoned  and  against  whom  relief  was  not 
asked  in  the  pleadings  held  favaiid.— Watt  v. 
Parlin  &  Orendorff  Co.  (Tex.  CJiv.  App.)  «» 
{  1%.  On  consent,  offer,  or  advlsslon. 

Stotement  of  presumption  as  to  amount  It 
was  agreed  judgment  should  be  teken  for.'— 
Wood  V.  Stewart  (ArkJ  711. 
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I   2.    Oa  trial  of  iama*.  ^   , 

The  equity  practice  of  redtinK  special  flnd- 
ings  of  fact  in  decrees  held  permimible  under 
the  Code,  and  not  to  have  been  altered  by 
Eev.  St  1899,  i  695,  requiring  trial  courts 
in  certain  cases  to  make  findings  separate  from 
their  ooncluBions  of  law.— Patterson  t.  Patterson 
(Mo.  Sap.)  618. 

Verdict  in  an  action  against  the  principal 
and  tarety  on  a  building  contractor's  bond 
held  to  sustain  a  judgment  against  both.— Mc- 
Kensie  y.  Barrett   (Tex.  CIt.  App.)   229. 

*A  Judgment  rendered  against  J.  M.  Peters 
on  process  issued  against  him  was  void  as 
against  M.  J.  Peters.— Watt  t.  Parlin  &  Oren- 
dorit  Co.  (Tex.  Civ.  App.)  428. 

*A  general  verdict  constitutes  the  IwsiB  of 
the  judgment  to  be  rendered.— O.  O.  Williams 
&  Co.  V.  Smith   (Tex.  Civ.  App.)  916. 

A  judgment  held  erroneous  as  not  in  con- 
formity to  the  verdict— G.  C.  Williams  &  Co. 
V.  Smith  (Tex.  Civ.  App.)  91& 

*A  Judgment  in  favor  of  plaintiff  and  of  an- 
other, who  was  not  a  party  to  the  action,  held 
a  nullity.— Houston,  H.  &  W.  T.  Ry.  Ca  v. 
Skeeter  Bros.  (Tex.  Civ.  App.)  1064. 

I   8.    Amendmeiit,    oorrection,    and    re- 
▼l«w  la  same  oomrt, 

*Remedy  to  vacate  or  modify  judgment  for 
fraud  or  mistake  held  to  be  by  proceedings  at 
law,  under  Kirbys  Dig.  H  ^24,  4431.  in  the 
court  where  judgment  was  rendered.— Wood  v. 
Stewart  (Ark.)  711. 

ISrror  in  a  judgment  in  awarding  a  Hen  for 
attorney's  fees  comes  too  late  when  first  made 
on  a  motion  to  vacate  an  order  confirming  the 
sale  under  the  judgment. — Forrester  v.  Howard 
(Ky.)  984. 

*Trial  court  held  to  have  power,  at  term  sub- 
sequent to  entry  of  judgment  setting  aside  ex- 
ecution sale,  to  modify  it  by  eliminating  con- 
dition as  to  repayment  of  amount  paid  by 
purchaser.— Oninan  v.  Donnell  (Mo.  Sup.)  478. 

I  4.    Opealnc  or  vaoatlnc. 

*A  final  and  appealable  order  can  only  be 
vacated  or  modified  by  appeal,  or  for  some  of 
the  causes  specified  in  Civ.  Code  Prac.  {  618. — 
Forrester  t.  Howard  (Ey.)  984. 

In  proceedings  to  vacate  a  judgment,  evidence 
considered,  and  held  to  sustain  a  finding  that 
the  judgment  was  invalid  for  want  of  service. 
—Francis  v.  r.illy's  Ex'x  (Ky.)  996. 

I  5.    Eqnltable  reUef. 

'Injunction  tteld  not  to  lie  against  enforce- 
ment of  a  judgment ;  the  remedy  being  in  effect 
to  enforce  an  agreement  whidi  was  a  fraud 
on  a  third  person  and  the  court.— Wood  v. 
Stewart  (ArkO  711. 

*In  a  direct  attack  on  a  judgment  by  suit  to 
set  it  aside,  the  recital  in  the  judgment  that 
service  was  had  is  not  to  be  taken  as  an  al>80- 
lute  verity,  but  the  presumption  raised  by  such 
recital  may  be  rebutted  by  evidence  to  the  con- 
trary.—Francis  V.  Lilly's  EJi'x  (Ky.)  996. 

*A  defendant  held  entitled  to  restrain  the  en- 
forcement of  a  judgment  against  him,  though 
he  had  taken  no  proceedings  under  Rev.  St. 
1889,  art.  1357,  for  the  correction  of  the  judg- 
ment—Houston, B.  &  W.  T.  Ry.  Co.  v.  Skeeter 
Bros.  (Tex.  Civ.  App.)  1064. 

f  6.   Mercer  and  bar  of  oavses  of  aotloa 
aad  defenses. 

'Where  the  erection  of  dams  by  riparian 
owner  caused  another's  land  to  be  washed  away 
each  time  there  was  a  rise  in  the  river,  held, 
that  the  latter  was  entitled  to  maintain  succes- 


sive actlcms  for  each  injury.— Oulf,  0.  &  S.  F. 
Ry.  Co.  v.  Moseley  (Ind.  'r.)  129. 

A  former  judgment  hdd  a  bar  to  an  actioa 
to  establish  a  right  to  use  land  on  the  ground 
of  an  easement — Sumrall  v.  Maninni  (Ky.) 
301. 

*In  an  action  against  school  trustees  to  en- 
force claim  for  building  a  schoolhouse,  de- 
fendants held  Itarred  by  a  prior  judgment— 
Raymer  v.  Trustees  White  School  Dist.  Nol 
18  (Ky.)  82S. 

Where  a  member  of  three  firms  gave  orders 
to  defendant  indiscriminately,  ana  defendant 
unsuccessfully  attempted  to  set  off  his  entiio 
claim  in  a  suit  against  him  by  one  of  the  firms, 
the  judgment  did  not  bar  his  rights  as  against 
the  others.— Hyslop  v.  Johnson,  Briggs  &  Pitts 
(Ky.)  993. 

•Judgment  in  action  by  attorney  for  services 
held  not  a  bar  to  a  subsequent  action  for  serv- 
ices under  a  different  contract— Wheless  ▼. 
Serrano  (Mo.  App.)  108. 

I  7>     OoaoInslTencss  of  adjndioatioa. 

The  trustee  in  bankruptcy  held  concluded  br 
the  Judgment  before  the  filing  of  the  petitioa 
in  bankruptcy,  in  proceedings  by  a  creditor  of 
the  bankrupt  to  which  the  bankrupt  was  a  par- 
ty, adjudging  money  assigned  by  the  tiankrnpt 
to  belong  to  the  assignees.— O'Sullivan's  Trustss 
y.  Douglass  (Ky.)  99(>. 

'Striking  out  claim  of  plaintiffs  in  replevin 
held  conclusive  between  the  parties  that  it  was 
not  adjudicated  in  that  action.— Haugliawaut 
v.  Royse   (Mo.  App.)  101. 

JUDICIAL  NOTICE. 

In  criminal  prosecutions,  see  "CMminal  Law," 
(  6. 

JUDICIAL  SALES. 

On  execution,  see  "Bxecutlon,"  |  1. 

Review  of  order  confirming  as  dependent  oa 
finality  of  determination,  see  "Appeal  and  Er- 
ror," I  2. 

Sale  under  order  of  court  of  assets  of  estate  as- 
signed for  creditors,  see  "Assignments  for 
Benefit  Of  Creditors,''  i  1. 

Vacation  or  modification  of  wder  confirming 
judicial  sale,  see  "Judgment,"  t  8> 

*An  erroneous  decree  is  valid  until  it  is  set 
aside  by  a  court  of  competent  jurisdiction,  and 
a  sale  under  it  to  a  stranger  before  tliat  time 
is  valid,  while  no  rights  can  be  acquired  under 
a  decree  which  is  void. — Rankin  v.  Schofield 
(Ark.)  674. 

The  presumption  is  that  the  description  et 
land  in  a  commissioner's  deed  follows  that  m 
the  pleading  and  Judgment  under  which  tin 
land  was  sold. — Forrester  v.  Howard  (Ky.)  984. 

*If  by  mistake  or  neglect  the  description  et 
land  in  a  commissioner's  deed  does  not  confora 
to  that  in  the  judgment,  the  court  may  permit 
the  deed  to  be  corrected.— Forrester  v.  Howard 
(Ky.)  984. 

Following  the  sale  of  land  under  a  judgmem. 
an  order  was  made  to  correct  an  omission  i> 
failing  to  have  the  commissioner's  report  con- 
firmed, also  an  order  to  correct  an  error  in  the 
deed,  both  being  without  notice  to  defendants. 
Held,  that  no  substantial  right  of  defendant 
was  prejudiced.- Forrester  t.  Howard  (Ky.) 
984. 

The  record  not  showinjj  a  conflrmaticm  of  a 
report  made  by  a  commissioner,  sale  held  la 
effect  confirmed  by  order  directing  deed  to  be 
made.— Forrester  t.  Howard  (Ky.)   984. 
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JURISDICTION. 

Jvritiiotion  of  particular  actlong  or  pro- 
eoeiing». 
Sm  "Equity,"  {  1;   "Quo  Warranto,"  5  1. 
Appointment  of  guardian,   see   "Guardian  and 

Ward,"  i  1. 
For  canaing  death,  see  "Death,"  {  2. 
Inquisition  of  lunacy,  see  "Insane  Perrons,"  S  1. 
Prosecutions  for  offenses  against  liquor  laws,  see 

"Intoxicating  Liquors,"  I  5. 
To  satisfy  judgment  out   of  trust  funds,   see 

•Trusts,"  I  2. 

J%tri*iiotion  of  partUmlar  olauo*  of  pertont. 
See  "Infants,"  i  2. 

Special  juritdiotioni  and  furitdictiont  of  partic- 
ular dattes  of  courtt. 
Annate  jurisdiction,  see  "Criminal   Law,"   S 

Justice's  court  in  dvil  cases,  see  "Justices  of  the 

Peace,"  g  1. 
Particular  courts,  see  "Courts." 

JURY. 

Custody  and  conduct,  see  "Criminal  Law,"  (  26. 

Instructions  in  civil  actions,  see  "Trial,"  i§ 
7-13. 

Instructicms  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  24. 

Questions  for  jury  in  ciril  actions,  see  "Trial," 
56. 

Questions  for  jury  in  criminal  prosecutions,  see 
"Criminal  Law,"  i  23. 

Taking  case  or  question  from  jury  at  trial,  see 
"Trial,"  i  6. 

Verdict  in  civil  actions,  see  "Trial,"  §  15. 

Verdict  in  crinUnal  prosecutions,  see  "Criminal 
Law,"  i  27. 

I   1.   Hlght  to  trial  hj  Jury. 

'Agreement  by  parties  that  an  action  should 
be  transferred  to  the  eaaity  docket  and  that  the 
master's  estimate  of  the  value  of  certain  im- 
provements and  profits  should  be  accepted  as 
their  value  constitutes  a  waiver  of  right  to  jury 
trial.— Sharrock  v.  Krelger  (Ind.  T.)  161. 

♦Waiver  of  right  to  trial  by  jury  must  be 
strictly  construed.— Sharrock  v.  Kreiger  (Ind. 
T.)  161. 

Defendants  in  suit  to  foreclose  mortgage  hdd 
not  to  have  waived  right  to  jury  trial  of  issue 
as  to  payment  of  interest. — Howard  r.  Max- 
well's Bx'r   (Ky.)  1013. 

{  2.    Suamonlng,  attendaaee,  dlaoltaxKe, 
und  eompensatlon. 

Under  St.  1903,  (  2244.  and  Laws  1906,  p. 
532,  c.  166,  relating  to  the  drawing  of  lists  of 
jurymen  held,  that  a  special  judge  may  supply 
jurors  on  exhausting  the  imnel  by  drawing 
names  from  the  wheel,  and,  if  the  jury  cannot 
be  obtained  from  the  county,  he  may  summon 
one  from  an  adjoining  county  under  Cr.  Code 
Prac.  i  194. — Commonwealth  v.  Cames  (Ky.) 
1045. 

Special  venire  in  a  homicide  case  held  drawn 
in  accordance  with  the  law. — Green  v.  State 
(Tex.  Cr.  App.)  1059. 

{  3.     Oompetaacy   of   Jurors,   ohaUeases, 
•ad  olbjeotlons. 

*A  challenge  to  the  array  must  be  in  writ- 
ing.—Stete  T.  Church  (Mo.  Sup.)  16. 

'Jurors  hM  competent,  notwithstanding  for- 
mation of  opinion  by  reading  defendant's  con- 
fession in  newspapers.— State  v.  Church  (Mo. 
Sup.)  16. 


'Point  aiuLotated.    See  syllsbiu. 


•The  overruling  of  a  challenge  of  a  Juror 
in  a  criminal  case  for  cause  held  not  reviewable. 
—State  v.  Miles  (Mo.  Sup.)  25. 

♦A  juror  held  not  incompetent— State  T. 
Miles  (Mo.  Sup.)  25. 

'The  examination  of  a  jaror  on  his  voir 
dire  held  to  show  his  qualification  to  ait  as  a 
juror.— Green  v.  State  (Tex.  Or.  App.)  1059. 

'One  held  not  entitled  to  complain  of  the 
overruling  of  his  challenge  to  a  jnror  on  the 
showing  made.— Green  v.  State  (Tex.  Cr.  App.) 
1059. 

JUSTICES  OF  THE  PEACE. 

Disposition  of  cause  on  appeal  from  jostioe 
court,  see  "Appeal  and  Error,"  {  30. 

Mandamus  to  justice,  see  "Mandamus,"  f  1. 

Proceedings  before  justice  of  the  peace  for  de- 
struction of  intoxicating  liquor  in  prohibited 
district,  see  "Intoxicating  Liquors,"  f  6. 

Statute  of  frauds  as  defense  in  action  before,  see 
"Frauds,  Statute  of,"  }  4. 

§    1.    Olvll  Jnrladlotioa  and  antliorlty. 

Where  the  relation  of  landlord  and  tenant  did 
not  exist  held,  that  plaintiff  could  not  maintain 
an  action  in  justice's  court  to  recover  for  the 
use  of  premises. — Minton  v.  Minton  (Ark.)  976. 

'Where  the  issues  of  an  action  on  a  note 
showed  credits  reducing  the  amount  sued  for 
to  less  than  $200,  and  judgment  was  for  less 
than  that  amount,  a  justice  of  the  peace  had 
jurisdiction.— Watt  v.  Parlln  &  Orendorff  Co. 
(Tex.  Civ.  App.)  42a 

5  2.    Review  of  prooeedlng^ 

'On  the  dismissal  of  an  appeal  from  a  jus- 
tice's judgment,  on  appellants  motion,  the  cir- 
cuit court,  having  Jurisdiction,  must,  as  ex- 
pressly required  by  Shannon's  Code,  |  4876,  af- 
firm the  judgment,  with  costs.— C.  B.  Donaghy 

6  Co.  v.  McCorkle  (Tenn.)  1050. 

'A  defendant  held  not  entitled  to  avail  him- 
self of  the  fact  that  he  was  not  served  with 
process.— C.  B.  Donagby  &  Co.  v.  McCiorkle 
(Tenn.)  1050. 

'A  defendant  appealing  from  a  justice's  judg- 
ment is  entitled  to  dismiss  the  appeal  after 
the  introduction  of  the  evidence  in  the  circuit 
court  and  while  the  judge  is  chaning  the  jury. 
— C.  B.  Donaghy  &  Co.  v.  McCSirkle  (Tenn.) 
1050. 

'Increase  on  appeal  to  comity  court  «t 
amount  sued  for  beyond  jurisdiction  of  jnstice 
la  error.— Missouri,  K.  &  T.  Ry.  Co.  of  Tezaa 
T.  Hughes  (Tex.  Civ.  App.)  415;  Same  v.  Sim- 
mona  (Tex.  Civ.  App.)  416. 

Error  in  allowing  increase  on  appeal  to  county 
court  of  amount  sued  for  beyond  jurisdiction 
of  justice  is  not  cured  by  oimsslon  of  county 
court  to  charge  as  to  items  increasing  amount. 
-Missouri,  K.  &  T.  Ry.  C!o.  of  Texas  v. 
Hughes  (Tex.  Ov.  App.)  415 ;  Same  v.  Simmons 
(Tex.  dr.  App.)  416. 

•Saylee'  Ann.  Civ.  St  1897,  art  1670,  re- 
quiring a  bond  to  be  given  on  appeal  from 
a  justioe  court  to  the  county  court,  hM  to  ap- 
ply to  an '  appeal  from  a  judpnent  rendered 
against  one  who  claimed  property  levied  under 
judgment  against  another.— Carter  v.  Wyrick 
(Tex.  Civ.  App.)  644. 

'In  the  atisenoe  of  an  appeal  bond,  regatred 
by  Sayles*  Ann.  Civ.  St  1897.  art  1670,  to 
he  given  in  appeals  from  josnoe  conrts,  the 
county  court  can  acquire  no  jurisdiction  of 
an  appealed  case,  and  any  action  or  judgment 
therein  is  null  and  void.— Carter  v.  Wyrick  (Tex. 
Civ.  App.)  644. 
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*A  landlord  aninf  for  rent  in  Jnatice'a  court 
is  entitled,  on  the  caae  being  called  for  trial  in 
the  coant7  court,  to  amend  hii  petition  by 
•laimlng  a  recovery  of  the  rent  t>ecomin|K  doe 
■inoe  the  commencement  of  the  action.— Slack- 
wtU  T.  Speer  (Tex.  Giy.  App.)   908. 

JUSTIFICATION. 

Of  homicide,  aee  "Homicide,"  f  8. 

KNOWLEDGE. 

Wght  to  forfeit  inaorano*  policy,  Me  "loanr- 
ance,"  |  4. 

LACHES. 

iLlFectinx  actions  to  try  tax  title,  aee  "Taxa- 
tion,"! 7. 
In  foreclosure  of  mortgage,  see  "Mortcafea,"  8 


LANDLORD  AND  TENANT. 

Application  of  doctrine  of  marshaling  assets  to 
attachment  of  property  subject  to  landlord's 
lien,  see  "Marshaling  Assets  and  Securities." 

Forcible  entry  and  detainer  to  recover  premises 
from  stranger  on  abandonment  by  tenant,  see 
"Forcible  Entry  and  Detainer,"  i  1. 

Jnrisdiction  of  justice  of  the  peace  in  action  to 
recover  for  use  of  premises,  see  "Justices  of 
the  Peace,"  {  1. 

Liease  of  Indian  lands,  see  "Indians." 

Province  of  court  and  Jnry  in  action  for  rent, 
see  "Trial,"  i  7. 

Relevancy  of  evidence  of  payment  of  l«nt,  see 
"Evidence,"  |  2. 

Renting  premises  for  gaming  purposes,  see 
"Gaming,"  i  2. 

I    1.    Premises,   and   enjoymeiit  and   use 
theieef. 

*A  landlord  is  not  bound  to  make  any  re- 
pairs on  the  rented  premises  unless  be  agrees 
to  do  so  at  the  time  of  the  making  of  the  lease. 
— Blackwell  v.  Speer  (Tex.  Civ.  App.)  903. 

i   2.    Rent  and  advanoes. 

'A  pleading  by  a  tenant  sued  for  rent  which 
alleged  by  way  of  a  cross-action  a  claim  for 
damages  A«Id  insufficient. — Blackwell  ▼.  Speer 
(Tex.  Civ.  App.)  903. 

I   8.    Be-entxy   and    reoovery  of  posses- 
sion hj  landlord, 

*A  landlord  may  bring  ejectment  against 
his  tenant  after  the  term  has  expired. — ^Blocker 
T.  McClendon  (Ind.  T.)  166. 

*Notice  to  quit  is  not  essential  to  the  main- 
tenance of  ejectment  by  a  landlord  against 
his  tenant  after  the  expiration  of  the  term. — 
Blocker  v.  McClendon  (Ind.  T.)  166. 

In  ejectment  by  a  landlord  against  his  tenant 
after  expiration  of  the  term,  the  landlord  must 
prove  his  title  independent  of  the  tenancy. — 
Blocker  r.  McClendon  (Ind.  T.)  166. 


LANDS. 

See  "Public  Lands." 

LARCENY. 

See  "Embesalement" ;    "Bobbery.* 

ESlection  between  counts  in  indictment  or  infor- 
mation, see  "Indictment  and  Information,"  f 
6. 

Bxceptions  for  purpose  of  review,  see  *KMminal 
Low,"  §30. 


Impeachment  of  wttneaKR,  see  "Witnesses,"  | 
4. 

Opini<m  evidence,  see  "Criminal  Law,"  i  12. 

Presentation  in  record  of  objections  for  purpose 
of  review,  see  ''Criminal  Law,"  f  31. 

Quashing  indictment  or  information,  see  "In- 
dictment and  Information,"  f  6. 

Requisites  and  sufficiency  of  instructions  in  gen- 
eral, see  "Criminsl  Law,"   §  24. 

Venue  of  prosecutions,  see  "Criminal  Law,"  {  3. 

f   1.    Offense*  and  x«sponslblllt7  there- 
tor. 

Under  Pen.  Code,  arts.  861,  877,  accused 
held  guilty  of  swindling  and  not  theft. — ^Bink 
V.  State  (Tex.  Cr.  App.)  249. 

*Pen.  Code,  arts.  951,  962,  held  not  to  make 
it  an  offense  to  bring  into  this  state  property 
acquired  in  another  state  by  swindling.— Bink 
T.  State  (Tex.  Cr.  App.)  249. 

'Railroad  tickets  issued  by  a  railroad  com- 
I>any,  and  authorising  the  owner  to  be  trans- 
ported between  certain  points  on  such  railroad, 
are  the  subject  of  theft.— Patrick  r.  State  (Tex. 
Cr.  App.)  840. 

Producti<Hi  of  money  by  person  stealing  same 
held  not  a  voluntary  return.— Dalton  t.  State 
(Tex.  Cr.  App.)   856. 

One  assisting  a  person  having  possession  as 
employs  of  horses  of  another  in  driving  them 
away  with  a  purpose  of  appropriating  uiem  is 
not  guilty  of  theft,  but  is  guilty  of  embezzle- 
ment.—Pearce  T.  State  (Tex.  Cr.  App.)  861. 

Defendant,  procuring  money  by  false  pre- 
tense that  he  bad  his  fathers  corpse  on  the 
train,  and  that  they  were  alx>ut  to  put  it  oft 
because  express  charges  had  not  been  paid,  held 
not  guilty  of  theft  but  of  swindling. — Bink  v. 
State  (Tex.  Cr.  App.)  863. 

f  2.    Proseentlon  and  pnaislinieni. 

*In  a  prosecution  for  theft,  an  instruction 
on  defendant's  explanation  of  possession  held 
correct— Williams  v.  State  (Tex.  Cr.  App.) 
246. 

*  Information  for  stealing  growing  oom  held 
to  state  the  ownership  sufiBciently. — Williams 
V.  SUte  (Tex.  Cr.  App.)  246. 

Bvidence  considered,  and  held  Insufficient  to 
sustain  a  conviction  of  theft— Lowrie  v.  State 
(Tex.  Cr.  App.)   838. 

*In  prosecution  for  theft  description  in  in- 
dictment of  property  stolen  held  sufficient— Dal- 
ton V.  State  (Tex.  Cr.  App.)  855. 

In  prosecution  for  theft,  evidence  examined, 
and  held  sufficient  to  sustain  allegation  of  value 
contained  in  the  indictment — Ramon  v.  State 
(Tex.  Cr.  App.)  872. 

*In  prosecution  for  theft,  instruction  held  to 
sufficiently  charge  defendant's  explanation  of 
possession. — Ramon  v.   State   (Tex.   Cr.  App.) 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Error,"  | 
29. 

LEASES. 

See  "Landlord  and  Tenant." 


LEGACIES. 


See  "Wills." 


LEGISLATIVE  POWER. 

See  "Constitntional  Law,"  |  1. 


'Point  annotated.    Bee  syllabna. 
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LETTERS. 

Weight  and  aufficiency  of  evidence  as  to  mall- 
ins  and  receipt  of,  aee  "Eividenoe,"  |  10. 

LEVEES. 

Bstoppel  against  levee  district,  see  "EMoppel," 


LIBEL  AND  SLANDER. 


I  1. 


*ad 


Words    and    sets    aotltnuible, 
UablUty  therefor. 

It  is  not  slanderous  for  a  man  speaking  of  a 
woman  to  say  that  he  has  "had  a  big  time 
with  her."— Oooing  t.  State  (Tex.  C5r.  App.) 
867. 


LICENSES. 

For  sale  of  intoxicating  liqaors,   see  "Intoxi- 
cating Liquors,"  K  2,  6. 
To  practice  law,  see  ^'Attorney  and  Client,"  1 1. 


LIENS. 

See  "Mechanics'  Liens." 

Attorney's  lien,  see  "Attorney  and  Client/*  S  2. 

Effect  of  proceedings  in  bankruptcy,  see  ''Bwk- 

rnptcy,''^  {   1. 
Right  of  wife  to  lien  for  purchase  price  of  land 

conveyed  to  husband,  see  "Husband  and  Wife," 

i  2. 

LIFE  ESTATES. 

See  "Dower.* 

Creation  by  deed,  see  "Deeds,"  i  2. 

Klrby'a  Dig.  i  7182,  held  to  supersede  the 
common-law  rule  as  to  forfeitnre  for  waste 
arising  from  a  life  tenant's  failure  to  pay  taxes. 
— ^Magness  v.  Harris  (Ark.)  862. 

•Under  Kirby's  Dig.  {  7132,  a  widow  who 
fails  tq  pay  taxes  on  the  land  assigned  as  part 
of  her  dower  held  not  to  forfeit  her  right  by 
a  void  tax  sale.— Magness  v.  Harris  (Ark.)  362. 

*In  the  absence  of  statute  a  life  tenant  held 
required  to  pay  the  taxes,  and  on  his  failure  to 
do  so  the  remainderman  may  recover  the 
amount  paid  by  him  in  satisfaction  of  the  tax 
lien.— Magness   v.   Harris   (Ark.)   362. 

*A  life  estate  la  primarily  liable  for  the 
entire  cost  of  reconstructing  a  sidewalk  in 
front  of  the  land.— Delker  v.  City  of  Owens- 
boro  (Ky.)  1081. 

LIFE  INSURANCE. 

See  "Insurance." 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Compatation  of  time  in  general,  see  "Time." 

Effect  of  limitations  in  favor  of  wife  against 

husband,  see  "Husband  and  Wife,"  {  1. 
Stipulations   in    policy    affecting   operation    of 

statute  of  limitations,  see  "Insurance,"  (  7. 

Particular  actions  or  proceedingi. 
See  "Quieting  TiUe,"  i  2. 
Against   estates  of   decedents,   see   "Executors 

and  Administrators,"  }  2. 
Appeal  from  probate  of  will,  see  "Wills,"  (  1. 
For  breach  of  contract,  see  "Contracts,"  i  6. 

S{  Ije.  Stetntes  of  llmltatloai. 

'Where  plaintiff,  in  a  suit  to  quiet  title,  had 
held  the  legal  title  since  1869,  but  no  one  had 


been  in  possession  or  paid  taxes  on  the  land 
since  that  period,  plaintiff's  action  was  not  bar- 
red by  the  SOo^ear  statute  of  limitations  (Rev. 
St  1899.  t  42i^.— Haarstick  v.  Gabriel  (Mo. 
Sup.)  766. 


of  porlod  of  HMlta" 


S   3.    Oompntatioii 
tion. 

•Running  of  limitations  held  not  suspended  as 
to  individual  members  of  concern  sued  ss  a  cor- 
poration.— (Jeneva  Cooperage  Co.  t.  Brown 
(Kf.)  279. 

*The  statute  of  limitations  in  an  action  to 
set  aside  a  deed  from  an  heir  to  the  admini»> 
trator  begins  to  run  on  the  date  of  the  con- 
veyance, and  not  on  final  settlement  by  the 
administrator.— Jolly  v.  Miller  (Ky.)  826;  Hoi- 
drick  V.  Same  (Ky.)  830. 

•Where  a  trustee  repudiates  the  tmat,  limi- 
tations begin  to  run  where  knowledge  of  the 
repudiation  is  brought  home  to  the  cestui  que 
trust.-nJolly  V.  MiUer  (Ky.)  826;  Hendrick  v. 
Same  (Ky.)  830. 

•Under  Ky.  St.  1903.  {{  2506,  2508,  an  ac- 
tion for  the  recovery  of  land  held  not  barred 
by  limitations.— Smith  v.  Comett  (Ky.)  297. 

Where  property  was  adversely  possessed  at 
the  time  descent  was  cast  on  a  married  woman, 
the  statute  of  limitations  immediately  attached 
to  the  entire  estate  so  descending. — DeHatre 
V.  Edmunds  (Mo.  Sup.)  744. 

Rev.  St.  1899,  §S  4262,  4265,  4267,  construed, 
and  held  to  entitie  a  claimant  to  10  years  in 
which  to  sue,  if  the  3  years  specified  in  section 
4267  did  not  extend  the  full  term  to  more  than 
10  years;  otherwise  the  claimant  was  only 
entiued  to  3  years  after  the  death  of  his  ances- 
tor, who  was  under  disability.— DeHatre  T.  Ed- 
munds (Mo.  Sup.)  744. 

Under  Rev.  St.  1890,  §§  4262,  4265,  4267, 
the  right  to  sue  to  recover  land  is  barred  in 
10  years  except  as  to  persons  suffering  from 
disabilities  mentioned  in  section  4265,  and  they 
are  barred  in  24  years  whether  the  disabilities 
have  been  removed  or  not.— De  Hatre  v.  Ed- 
munds (Mo.  Sup.)  744. 

•Under  Rev.  St  1899,  fS  4265,  4267,  dis- 
abilities cannot  be  tacked  for  the  purpose  of 
avoiding  limitations  in  an  action  to  recover  land. 
—DeHatre  v.  Edmunds  (Mo.  Sup.)  744. 

•Limitations  held  to  have  run  against  the  right 
of  children  of  a  former  owner  of  certain  land  to 
recover  the  same,  but  not  so  as  to  such  owner's 
widow  except  as  to  a  portion  of  the  tract — 
Surghenor  v.  Taliaferro  (Tex.  Civ.  App.)  648. 

•In  an  action  by  a  policeman  for  salary  due 
under  his  contract  of  employment  the  salary 
for  a  current  month  would  not  become  due 
until  the  first  day  of  the  month  following,  and 
limitations  would  ran  only  from  the  time  it 
was  due.— City  of  Paris  v.  Cabiness  (Tex.  Civ. 
App.)  925. 

•Where  a  policeman's  salary  accrued  eadi 
month,  and  after  an  attempted  dlsdiarge  he 
brought  suit  to  recover  salary  thereafter  accru- 
ing, limitations  would  run  against  each  month's 
salary  after  it  was  due,  'and  not  from  Uie  time 
of  the  discharge. — City  of  Paris  t.  Cabiness 
(Tex.  Ov.  App!)  825. 


i4. 


erldeaeo,   trial,   sad  re- 


pleading, 
Tle'w. 

•The  statute  of  limitations  must  be  pleaded 
in  order  to  be  relied  on.— Blocker  v.  McCIendon 
(Ind.  T.)  166. 

•Limitations  cannot  be  raised  by  demurrer. 
—Jolly  V.  Miller  (Ky.)  326;  Hendrick  t.  Sams 
Ky.  330. 


•Point  aaaotatod.    See  ayllabas. 
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*A  travene  of  the  plea  of  Umitatioiis  held 
baO^-loHj  T.  Miller  (Kj')  826;  Hendrick  r. 
Same  (Ky.)  880. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  {{  2,  S. 

LIQUOR  SELLING. 

See  "Intoxtcatlng  Liquors." 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  {  8. 

Imponnding  of  exempt  animals,  see  "Bxemp- 
tfons,"  I  1. 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," t  8. 

LOCAL  ACTIONS. 

See  "Venue,"  S  1. 

LOCAL  LAWS. 

See  "Statutes,"  f  2. 

LOCAL  OPTION. 

Traffic  in  Intoxicating  liquors,  see  "Intoxicating 
Liquors,"  St  1-8,  6. 

LOGS  AND  LOGGING. 

Admissions  as  evidence  on  issues  involvng  cut- 
ting of  timber,  see  "Evidence,"  I  4. 

Grounds  for  Injunction  to  restrain  removal  of 
timber,  see  "Injunction,"  i  1. 

*Facts  held  to  show  a  delivery  of  logs  sold, 
so  that  subsequent  attachment  of  them  as  the 
property  of  the  seller  was  inetEectual. — Chaney 
V.  Sontherland  Innes  Co.  (Ark.)  967. 

A  deed  held  one  of  standing  trees  as  an  In- 
tetest  in  land  without  any  limitation  as  to  time 
of  removal.— Led  wick  Lumber  Co.  t.  Taylor 
(Tex.  Sup.)  238. 

LOST  INSTRUMENTS. 

Best  and  secondary  evidence  of,  see  "Evidence," 
13. 

EJvidence  examined,  and  held  insufficient  to 
sustain  the  claim  of  a  surviving  husband  that 
his  wife  had  executed  to  him  a  deed  to  her 
lands.— Kenady  v.  Gilkey  (Ark.)  969. 

'Where  a  surviving  husband  claimed  that  his 
wife  had  executed  and  delivered  to  him  a  deed 
to  her  lands,  it  especially  devolved  on  him  to 
prove  all  the  facts  by  clear  and  satisfactory 
evidence.— Kenady  v.  Gilkey  (Ark.)  969. 

Eividence  held  sufficient  to  prove  the  genuine- 
ness of  lost  deeds  sought  to  be  established. — 
Jones'  Estate  v.  Neal  (Tex.  Civ.  App.)  417. 

LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Dangeroos  machinery,  see  "Negligence,"  {  1. 


MAIL 

Weight  and  sufficiency  of  evidence  as  to  mail- 
ing and  receipt  of  letters,  see  "Evidence,"  & 
10. 

MALICE. 

See  "Homicide,"  «  2,  la 


MALICIOUS  PROSECUTION. 


i  1. 


eeaunenceiaeiit 


Natwre     and 
proseontioii. 

*A  motion  against  a  aherifC  and  his  sureties 
for  his  failure  to  levy  an  execution  made  under 
Sayles'  Rev.  Civ.  St  art  2386  held  an  ordinary 
civil  suit,  and  an  action  for  malicious  prose- 
cution does  not  lie  therefor. — Nowotny  v.  Grona 
(Tex.  Civ.  App.)  4ia 

MANDAMUS. 

S   1.    Subjects  and  purposes  of  relief. 

'Mandamus  held  to  lie  from  a  county  court 
to  a  justice  to  comi>el  him  to  send  up  the 
transcript  and  papers  on  an  appeal,  where  it 
appeared  that  appellant  was  unable  to  give  se- 
curity as  required  by  Rev.  St  1895,  art  1401.— 
Trapp  V.  Frizsell  (Tex.  Civ.  App.)  947. 

MANDATE. 

See  "Mandamus." 

MANSLAUGHTER. 

See  "Homicide,"  H  9,  18. 

MANUMISSION. 

Of  child,  see  "Parent  and  Child." 

MARKET  VALUL 

Competency  of  witness  aa  to,  see  "Evidence," 
5ft 

MARRIAGL 

See  "Divorce";    "Husband  and  Wife." 
Declarations  relating  to  as  evidence,  see  "Evi- 
dence," {  5. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MARSHALING  ASSETS  AND  SECURI- 
TIES. 

*The  doctrine  of  marshaling  assets  held  to 
apply  where  one  attaches  part  only  of  the  grain 
on  which  there  is  a  laniUord's  lien,  and  noti- 
fies the  landlord. — Wolfe  v.  Houston  Land  & 
Irrigation  Co.  (Tex.  Civ.  App.)  1069. 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Applicability  of  instructions  to  case  in  action 
for  injuries  to  servant,  see  "Trial,"  {  10. 

Arguments  and  conduct  of  counsel  in  action  for 
injuries  to  servant,  see  "Trial,"  {  5. 

Construction  of  instructions  in  action  for  in- 
juries to  servant  see  "Trial,"  {  13. 

Employment  of  teachers,  see  "Schools  and 
School  Districts,"  i  1. 


'Velnt  Minoteted.    See  syUabna. 
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Evidence  of  similar  facts  in  action  for  death  of 

servant,  see  "Evidenoe,"  (  2. 
Form,  requisites  and  sufficiency  of  instructions 

in  action  for  injuries  to  servant,  see  "Trial," 

19. 
Laws  relating  to  rights  and  duties  of  as  denial 

of  equal  protection  of  laws,  see  "CSonstitution- 

al  Law,"^J  3. 
Materiality  of  evidence  in  action  for  death  of 

servant,  see  "Master  and  Servant,"  S  2. 
Negligence  as  question  for  jui^  in  action  for 

injuries  to  servant,  see  "Negligence,"  i  3. 
Parol  evidence  of  contract  of  employment,  see 

"Evidence,"  S  8. 
Power  to  regulate  foreign  corporations  as  to  em- 
ployment of  servants,  see  "Corporations,"  8  3. 
Province  of  court  and  jury  in  action  for  death 

of  servant,  see  "Trial,"  8  7. 
Regulations   as    to   employment   in   mines,    see 

"Mines  and  Minerals,^  i  1. 

I    1.    The  relatton. 

*Under  a  contract  of  hiring  providing  for  dis- 
charge of  the  servant  in  case  bis  services  should 
prove  unsatisfactory,  the  master  held  the  sole 
judge  of  his  dissatisfaction. — Watkins  &  Thur- 
man  t.  Napier  (Tex.  Civ.  App.)  904. 

*A  contract  of  hiring  construed,  and  held, 
that  it  provided  for  the  servant's  discharge  at 
the  end  of  any  month  if  his  services  should  prove 
unsatisfactory.— Watkins  &  Thnrman  v,  Napier 
(Tex.  Civ.  App.)  904. 

{  2.  MmmUT'm  UabUiiy  fm  ImJwlM  to 
serrani— Katnre  and  extoat  In 
general. 

A  defect  in  an  engine  was  not  the  proximate 
canse  of  the  moving  of  the  engine  and  injury  to 
a  fireman  at  work  under  an  attached  engine, 
where  the  engineer  was  able  to  control  the  en- 

tine  notwithstanding  the  defect. — Atchison,  T.  & 
L  F.  Ry.  Co.  V.  Seeger  (Tex.  Civ.  App.)  892. 

In  an  action  for  death  of  a  railroad  brake- 
man,  facU  held  insufficient  to  show  that  a 
defect  in  the  drawbar  connecting  the  engine 
with  the  tender  was  the  proximate  cause  of 
decedent's  death.— English  v.  International  &  O. 
N.  Ry.  Co.  (Tex.  Civ.  App.)  913. 

i  8.  '— ■  Tools,  maoUaexy,  appUaneea, 
■ad  places  for  trork. 

*A  water  crane  near  a  railroad  track  held 
not,  as  a  matter  of  law,  placed  at  a  safe  dis- 
tance from  the  track.-^jharlton  v.  St.  Louis  & 
S.  F.  R.  Co.  (Mo.  Sup.)  529. 

Where  a  locomotive  engineer  knew  that  a 
fireman  was  at  work  under  an  attached  engine, 
ordinary  care  on  the  part  of  the  engineer  would 
be  the  use  of  every  precaution  to  prevent  the 
engine  from  moving.— Atchison,  T.  &  S.  F.  By. 
Co.  V.  Seeger  (Tex.  Civ.  App.)  892. 

*A  railroad  company  requiring  its  servants 
to  handle  foreign  cars  held  hound  to  exercise 
reasonable  care  to  ascertain  if  they  are  de- 
fective, and,  if  so,  to  warn  its  servants  of 
the  danger.— Texas  &  N.  O.  Ry.  Co.  t.  Conway 
(Tex.  Clv.  App.)  1070. 

I  4.  ^—  Method*  of  work,  rules,  and 
orders. 

*Rules  made  by  a  railway  company  for  its 
own  ends  may  be  considered  as  aMndoned 
where  permitted  to  be  violated  without  objec- 
tion, but  rules  made  solely  for  the  safety  of 
servants  will  not  be  deemed  abandoned  unless 
the  company  insists  on  their  disregard  in  or- 
der to  hasten  the  work.— Texas  &  N.  O.  Ry. 
Co.  v.  Conway  (Tex.  Civ.  App.)  1070. 

i   B.   —  Fellow  sorTaata. 

'Railroad  held  liable  for  injuries  to  servant 
followed  by  failure  of  foreman  to  inspect 
hand  car.— Missouri,  K.  &  T.  Ry.  Co.  v.  Wil- 
boit  (Ind.  T.)   341. 


Negligence,  if  any,  resulting  in  injury  to  a 
servant,  held  that  of  his  fellow  servants,  for 
which  the  master  was  not  responsible.— Pitts, 
Hankins  &  Trundle  ▼.  (Centers  (Ky.)  300. 

I  6.     —  Bisks  asanmed  %7  servaat. 

'Minor  servant  held  not  to  have  assumed 
risks  of  his  employment  where  master  did  not 
warn  him  of  the  danger  to  which  he  was  exposed 
and  instruct  him  how  to  do  bis  work  so  as  to 
avoid  the  same. — Arludelphia  Lumber  Co.  t. 
Whitted  (Ark.)  607. 

*An  employ^  impliedly  agrees  to  assume  the 
risk  of  usual  dangers  incident  to  the  work 
after  the  master  has  exercised  ordinary  care.- 
Charlton  v.  St.  Lonis  &  S.  F.  R.  Co.  (Mo. 
Sup.)  629. 

*A  brakeman  held  as  a  matter  of  law  not  to 
have  assumed  the  risk  of  injury  from  a  de- 
fective draw-head  of  a  car  which  he  was  en- 
deavoring to  couple.— Texas  &  N.  O.  Ry.  Co.  v. 
Conway  (Tex.  Civ.  App.)  1070. 

(  7.  —'  Ooatrlbvtorj     aecUsoaoe      of 
■erraat. 

Slope  of  iMssageway  of  a  mine  hM  the  work> 
ing  place  of  a  servant  in  the  sense  that  he  and 
not  the  master  was  required  to  keep  it  safe. — 
Rolls  V.  McAlester  Coal  Min.  Co.  (Ind.  T.)  141. 

A  brakeman  injured  by  coming  in  contact 
with  a  water  crane  while  climbing  the  ladder 
of  a  box  car  held  not  guilty  of  negligence  on  the 
theory  that  he  mounted  the  train  oa  the  wrong 
side  of  the  crane.— Charlton  v.  St.  Louis  &  S.  E\ 
R.  Co.  (Mo.  Sup.)  S29. 

*It  is  not  negligence  for  a  freight  brakeman 
to  mount  his  train  when  in  motion  to  resume 
his  duties. — Charlton  t.  St.  Lonis  ft  S.  F.  B. 
Ca  (Mo.  Sup.)  629. 

'Servant  held  not  required  to  inspect  trucks 
or  platform  to  see  if  express  company  had 
furnished  him  reasonably  safe  tools  and  place  to 
work.— Wells,  Fargo  &  Co.  Express  v.  Boyle 
(Tex.  Civ.  App.)  441. 

*Tbe  breach  of  an  employer's  rule  is  not  neg- 
ligence per  se,  unless  it  is  an  act  so  opposed 
to  the  dictates  of  common  pmdenoe  that  no 
careful  person  would  commit  it — Qalveston,  H. 
&  S.  A.  By.  Co.  v.  Cherry  (Tex.  Civ.  App.)  898. 

*In  action  for  injuries  to  servant,  defenses 
of  contributory  negligence  and  assumption  of 
risk  held  available  to  the  master  under  the  evi- 
dence.— Reeves  v.  Galveston,  H.  &  S.  A.  By. 
Co.  (Tex.  Civ.  App.)  929. 

*In  an  action  for  injuries  to  a  railway  brak»' 
man  while  endeavoring  to  couple  certain  cars, 

f>laintiff  held  not  guilty  of  contributory  neg- 
ig^nce  as  a  matter  of  law.— Texas  &  N.  O.  By. 
Co.  V.  Conway  (Tex.  Civ.  App.)  1070. 

f   8.    ^^  Pleading;  la  aetloaa  for  iaja- 
rles. 

*In  an  action  for  injuries  to  a  servant, 
the  defense  of  assumption  of  risk  to  be  avail- 
able must  be  pleaded. — Missouri,  K.  &  T.  Ry. 
(X  V.  Wilhoit  and.  T.)  841. 

*In  an  action  by  a  locomotive  fireman  for 
injuries  received  in  a  wreck  caused  by  defective 
condition  of  the  track,  the  rules  of  the  compcmy 
were  admissible  on  the  issue  of  its  nMligenoe 
without  being  pleaded. — Oalveston,  H.  &  S.  A. 
Ry.  Co.  V.  Garrett  (Tex.  Ov.  Am>.)  932. 

I   9.  •—  Bvldoaee  ia  aetloaa  for  laja^ 
ales. 

In  an  action  for  the  deatit  of  a  brakeman 
coming  in  contact  with  a  water  crane  near  the 
track,  certain  evidence  held  relevant— Charlton 
V.  St  Louis  &  S.  F.  R.  Co.  (Mo.  Sup.)  629. 

*In  an  action  for  the  death  of  a  brakeman 
coming  in  contact  with  a  water  crane,  certain 
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eyldence  held  admissible  as  showing  negligence 
tn  maintaining  the  crane  too  near  the  track. — 
Charlton  ▼.  St.  Lools  &  S.  F.  B.  Co.  (Mo.  Sup.) 

A  brakemon  held  competent  to  prove  the  dutiea 
of  a  brakeman  with  reference  to  ke«)ing  tres- 

rsers  o9  the  cars. — Charlton  t.  St.  Louis  &  S. 
E.  Co.  (Mo.  Sup.)  529. 

In  an  action  for  the  death  of  a  brakeman 
coming  in  contact  with  a  water  crane,  certain 
evidence  held  udmissible  on  the  issue  of  contiib- 
atorr  neglieence.— Charlton  T.  St.  Louis  &   S. 


atory  negligence. — (jnarltoD 
F.  R.  Co.  (Mo.  Sup.)  529. 


'Evidence  in  an  action  for  Injnriea  to  an  em- 
PI076  held  to  warrant  a  finding  that  the  cause 
of  the  injury  was  as  alleged  in  the  complaint. — 
Oalveston,  H.  &  S.  A.  By.  Co.  v.  Smith  (Tex. 
Sop.)   2^. 

'Statement  of  facts  necessary  to  be  proved 
Id  order  to  warrant  recovery  for  injuries  to 
railway  employe. — Galveston,  H.  &  S.  A.  Ry, 
Co.  V.  Smith  (Tex.  Sup.)  240. 

'Evidence  held  to  justify  jury  in  finding  that 
Hervant  did  not  know  of  defect  in  truck,  that 
the  defect  in  truck  was  not  obvious  and  patent, 
and  that  he  did  not  assume  the  risk  of  injary. 
—Wells,  Fargo  &  Co.  Express  v.  Boyle  (Tex. 
CSv.  App.)  441. 

'Evidence  held  to  justify  a  jury  in  finding 
that  injuries  to  servant  resulted  from  em- 
ployer's negligence  in  failing  to  provide  safe 
truck  and  platform,  and  that  the  injuries  are 
permanent. — Wells,  Fargo  &  Co.  Express  v. 
Boyle  (Tex.  Civ.  App.)  441, 

In  action  for  personal  injuries,  evidence  held 
to  justify  jury  in  finding  that  express  company 
caused  ditch  in  platform  where  its  servant  was 
required  to  work.— Wells,  Fargo  &  Co.  Express 
r.  Boyle  (Tex.  Civ.  App.)  441. 

In  action  for  injuries  to  fireman  caused  by 
leakage  in  throttle  of  engine,  books  showing  re- 
port of  engineer  as  to  defects,  making  no  refer- 
ence to  the  throttle,  held  admissible  in  view  of 
evidence  previously  admitted.— Atchison,  T.  & 
S.  F.  By.  Co.  V.  Seeger  (Tex.  Civ.  App.)  892. 

'In  an  action  for  injuries  to  a  locomotive 
engineer  caused  by  a  step  on  an  tngine  giving 
way,  his  testimony  held  to  make  out  a  prima 
facie  case  of  negligence  against  the  company.— 
Galveston,  H.  &  S.  A.  By.  Co.  t.  Cherry  (Tex. 
Civ.  App.)  898. 

In  an  action  by  a  locomotive  fireman  for 
personal  injuries  received  in  a  wreck  on  his 
employer's  railroad,  evidence  considered,  and 
heU  sufficient  to  sustain  a  judgment  for  plain- 
tiff.—Galveston,  H.  &  S.  A.  By.  (3o.  v.  Garrett 
(Tex.  Civ.  App.)  932. 

I  10.  —  Trial  of  aetlona  fo*  tnjnxlea. 

'In  an  action  for  injuries  to  a  servant,  the 
oonrt  held  to  have  properly  refused  to  charge  on 
assumed  risk.- Buffalo  Greek  Coal  Min.  Co. 
V.  Hodges  (Ky.)  274. 

'In  an  action  for  injuries  to  a  servant,  evi- 
dence as  to  defendant's  negligence  in  failing  to 
provide  snfilcient  protection  to  guard  employes 
against  injury  held  for  the  jury.— Buffalo  Creek 
C^ai  Min.  Co.  v.  Hodges  (Ky.)  274. 

'In  an  action  for  the  death  of  a  brakonan, 
the  question  of  his  contributory  negligence  held 
for  the  Jury.— Charlton  v.  St  Louis  *  S.  F.  B. 
Co.  (Mo.  Sup.)  529. 

•In  an  action  for  the  death  of  a  brakeman, 
the  question  of  the  company's  negligence  in 
maintaining  a  water  crane  too  near  the  track 
held  for  the  jury.— Charlton  v.  St  Louis  &  S. 
F.  B.  Co.  (Mo.  Snp.)  629. 

'In  an  action  for  the  death  of  a  brakeman, 
the  question  of  decedent's  assumption  of  risk 


'Point  aaaot«ted.    See  ayllsbus. 


held  for  the  Jury.— Charlton  v.  St  Louis  &  S. 
F.  E.  Co.  (Mo.  Sup.)  529. 

•Bividence  held  to  present  gnestidn  for  jury 
whether  there  was  ditch  in  platform  on  wnich 
servant  was  working,  whether  it  was  the 
cause  of  the  accident  and  whether  he  knew  of 
the  defect— Wells,  Fargo  &,  Co.  Express  t. 
Boyle  (Tex.  Civ.  App.)  441. 

An  instruction  in  an  action  for  injuries  to 
a  locomotive  engineer  caused  by  a  step  on  an 
engine  giving  way  held  not  error. — Galveston, 
H.  &  S.  A.  By.  Go.  v.  Cherry  (Tex.  Civ.  App.) 
89a 

'In  an  action  for  injuries  to  a  locomotive 
engineer  caused  by  a  step  on  an  engine  giving 
way,  the  question  whether  or  not  he  was  neg- 
ligent in  not  discovering  the  defect  held,  under 
the  evidence,  for  the  jury.— Galveston,  H.  &  S. 

A.  By.  Cte.  V.  Cherry  (Tex.  Civ.  App.)  898. 

An  instruction  in  an  action  against  a  rail- 
road company  for  the  death  of  a  brakeman 
struck  by  a  train  while  held  fast  in  an  un- 
blocked guard  rail  held  not  open  to  a  certain 
objection  when  considered  in  connection  with 
other  instructions. — International  &  G.  N.  B. 
Co.  T.  Hays  (Tex.  Civ,  App.)  911. 

An  instruction,  in  an  action  by  a  servant  to 
recover  for  injuries,  that.  If  defendant  exercised 
ordinanr  care  in  securing  the  pole  on  which 
plaintilt  was  at  work  when  injured,  then  de- 
fendant performed  his  duty,  held  properly  re- 
fused ;  there  being  evidence  of  negligence  in 
regard  to  inspection  of  the  pole.— Southwestern 
Telegraph  &  Telephone  Co.  v.  Tucker  (Tex. 
Civ.  App.)  909. 

'In  action  for  injuries  to  servant,  evidence 
held  to  sustain  instruction  as  to  relation  of 
vice  principal  or  fellow  servant — Beeves  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.) 
929. 

In  an  action  by  a  locomotive  fireman  for 
personal  injuries  in  a  wreck  caused  by  a  wash- 
out instructions  excusing  defendant  if  the  con- 
dition of  the  track  was  caosed  by  unprecedented 
rainfall  held  not  erroneons. — Galveston,  H.  & 
S.  A.  By.  Co.  V.  Garrett  (Tex.  Civ.  App.)  932. 

'In  an  action  by  a  locomotive  fireman  for 
personal  injuries,  evidence  held  not  conclusive 
as  to  defendant's  performance  of  duty  to  in- 
spect—Oalveston,  H.  &  S.  A.  By.  Co.  v.  Gar^ 
rett  (Tex.  Civ.  App.)  932. 

'In  an  action  for  injuries  to  a  railroad  brake- 
man,  whether  an  alleged  defect  in  a  coupler 
in  fact  existed,  and  whether  plaintiff  should 
have  discovered  it  when  he  -first  arranged  the 
knuckle  of  the  coupler,  held  for  the  jury. — 
Texas  &  N.  O.  By.  C!o.  v.  CJonway  (Tex.  Civ. 
App.)  1070. 

(11.   XaalilUtiea    for    injorlea    to    third 
persona. 

'The  employer  held  liable  for  damages  from 
the  work  of  independent  contractors  necessarily 
resulting  from  the  work  contracted  for. — White 
Biver  By.  Ck>.  v.  Batesville  &  Winerva  Tele- 
phone Co.  (Ark.)  721. 

'The  liability  of  a  servant  and  Us  master  for 
the  negligence  of  the  servant  toward  third  per- 
sona determined. — McGinnis  v.  Chicago,  B.  I.  & 
P.  Ry.  C!o.  (Mo.  Sup.)  590. 

'Where,  in  an  action  by  an  employs  against 
his  employer  and  a  fellow  employe  for  injuries 
sustained  in  consequence  of  the  negligence  of  the 
fellow  employe,  a  verdict  in  favor  of  the  fellow 
employe  was  rendered,  a  verdict  against  the  em- 
ployer held  unauthorized.— McGinnis  r.  C^cago, 

B.  L  &  P.  By.  Co.  (Mo.  Sup.)  690. 

'A  telegraph  company  held  under  the  facta 
not  liable  to  one  who  was  induced  to  cash  a 
forged  check  by  means  of  a  forged  telegram.-^ 
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Usher  v.  Western  Union  Telegraph  Co.   (Mo. 
App.)  84. 

Facts  htM  to  show  that  those  In  charge  of 
a  telegraph  office  at  a  railroad  station  were  the 
servants  of  a  telegraph  company. — Usher  t. 
Western  Union  Telegraph  Co.  (Mo.  App.)  81. 

•One  injured  prozimatelT  by  the  forgery  of  a 
telegram  hj  an  oi>erator  hela  entitled  to  main- 
tain an  action  for  damages  against  the  telegraph 
compajiy. — Usher  v.  Western  Union  Telegraph 
Co.  (Mo.  App.)  84. 

MASTERS  IN  CHANCERY. 

See  "Equity,"  t  2. 

MATERIALITY. 

Of  alteration  of  "written  instmment,  see  "Al- 
teration of  Instruments." 

Of  evidence  in  civil  actions,  see  "Evidence,"  I  2. 

Of  evidence  in  criminal  prosecution,  see  "Crimi- 
nal Law,"  i  9. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  {  4. 

For  obstruction  of  passway   by   railroad,   see 

"Railroads,"  8  8. 
For  wrongful  foreclosure,  see  "Mortgages,"  f  2. 

MEASURES. 

See  "Weights  and  Measures." 

MECHANICS'  LIENS. 

Rights  acquired  by  subcontractor  under  con- 
tract between  owner  and  main  contractor  for 
erection  of  building,  see  "(Contracts,"  {  2. 

S    1.    Ricbt  to  Uem. 

Fire  hose  and  hose  racks  attached  to  stand- 
pipes  in  a  hotel  held  to  constitute  fixtures  for 
which  a  mechanic's  lien  mieht  be  allowed. — 
Crane  Co.  v.  Epworth  Hotel  Construction  & 
Real  Estate  Co.  (Mo.  App.)  795. 

The  fact  that  certain  materials  were  not  fur- 
nislied  under  the  same  contract  under  which 
other  materials  used  in  connection  with  them 
were  furnished  held  no  ground  for  denying  a 
mechanic's  lien  for  the  former. — Crane  Co.  v. 
Epworth  Hotel  Construction  &  Real  Estate  Co. 
(Mo.  App.)  795. 

(   2.   PvooeedinKS  to  perfeot. 

'Inaccuracy  in  description  of  property  in 
statement  of  a  claimant  for  mechanic's  Hen 
held  not  to  invalidate  the  lien  under  Ky.  St 
1903.  i  2468.— Mivelas  v.  Johnson  (Ky.)  1020. 

•Under  Ky.  St.  1903,  |  2468,  mechanic's  Hen 
claimant  held  not  deprived  of  right  to  enforce 
lien  by  mistake  in  name  of  owner  in  statement 
of  claim. — Mivelaz  v.  Johnson  (Ky.)  1020. 

•An  affidavit  on  information  and  belief  as  to 
who  is  the  owner  of  the  premises  held  sufficient 
to  support  a  mechanic's  lien,  under  Rev.  St 
1899,  i  4207.— Crane  Co.  v.  Epworth  Hotel  Con- 
struction &  Real  Estate  Co.  (Mo.  App.)  795. 

f   3.    WatTer,     dlsdiaTge,     release,     and 
■atlsf action. 

•Acceptance  of  note  by  subcontractor  from 
main  contractor  held  not  to  affect  right  to  en- 
force mechanic's  lien  against  property  of  own- 
er.—Mivelas  v.  Johnson  (Ky.)  1020. 

MENTAL  CONDITION. 

Evidence  of  by  witnesses,  see  "Evidence,"  }  9. 


MENTAL  SUFFERING. 


MERGER. 

Of  cause  of  action  in  Judgment,  see  "Jodgment," 

SO. 
Of  contract,  see  "Contracts,"  (  8. 

MEXICAN  GRANTS. 

See  "Public  Lands,"  i  8. 

MINES  AND  MINERALS. 

Laws  regulating  mining  as  denial  of  equal  pro- 
tection of  laws,  see  "Constitutional  Law,"  i  S. 

Liability  for  injuries  to  servant  in  mines,  see 
"Master  and  Servant,"  i  7. 

Regulation  of  foreign  mining  corporations,  see 
"Corporations,"  }  3. 

{   1.    Operation  of  asines,  qnairlos,  and 


Laws  1006,  p.  658,  forbidding  the  owner  of  a 
mine  to  screen  coal  before  being  weighed  and 
credited  to  employe  worlcing  by  the  quantitv,  is 
within  the  police  power  of  the  state.— McLhm 
V.  State  (Ark.)  TW. 


MINORS. 


See  "Infants." 


MISCEGENATION. 


Issue   of   marriage  between   negro 
woman,  see  "Bastards,"  {  1. 


and   white 


MISREPRESENTATION. 


See  "Fraud." 


MISTAKE. 


Effect  of  adverse  possession  of  land  entered  by 
mistake,  see  "Adverse  Possession,"  {  1. 

In  commissioner's  deed  on  sale  under  Judgment, 
see  "Judicial  Sales." 

Reformation  of  deed  for  mistake,  see  "Reforma- 
tion of  Instruments,"  (  1. 

Vacation  or  modification  of  judgment  aa  remedy 
for,  see  "Judgment,"  $  8. 

MITIGATION. 

Of  damages,  see  "Damages,"  i  X 

MODIFICATION. 

Of  contract,  see  "Contracts,"  {  8. 
Of  Judgment  or  order  on  appeal,  see  "Appeal 
and  Error,"  S  80. 

MONEY  PAID. 

•In  an  action  to  recover  a  premium  advanced 
at  defendant's  request  to  an  insurer  on  a  imlicy 
in  which  defendant  was  the  beneficiary,  the  fact 
that  the  application  was  not  attached  to  the 
policv  held  no  defense. — Locher  v.  Knechen- 
miester  (Mo.  App.)  92. 

•PlaintifE  ft«Id  entitled  to  recover  premiums 
advanced  to  a  life  insurance  company  at  de- 
fendant's request,  though  defendant  had  no  in- 
surable interest  in  the  life  of  the  insured.— 
Locher  t.  Kuechenmiester  (Mo.  App.)  92. 


•Point  annotated.    Seo  syUabna. 
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MONEY  RECEIVED. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purdiaser,"  {  2. 

MORTALITY  TABLES. 

Opinion  evidence  based  on,  see  "Evidence,"  I  0. 

MORTGAGES. 

Applicability  of  instructions  to  case  in  action 

on  mortgage,  see  "Trial,"  S  10. 
Declarations   of    mortgagee    as    evidence,    see 

"Evidence,"  S  6. 
Estoppel  against  beneficiaries  in  deed  of  trust, 

see  ^•Estoppel,"  i  3. 
Harmless  error  in  instructions  relating  to,  see 

"Appeal  and  Error,"  {  27. 
Notice  to  purchaser  by  construction  of  deed  as 

mortgage,  see  "Vendor  and  Purchaser,"  {  1. 
Of  personal  property,  see  "Chattel  Mortgages." 
Right  to  Jury  m  foreclosure  of  mortgage,  see 

'^Jury,"  i  i. 

f  1.    B^vlsltes  and  vaUdlty. 

*A  party  alleging  that  a  deed  is  a  mortgage 
has  the  burden  of  proving  the  same.— Irvin  v. 
Johnson  (Tex.  Oiv.  App.)  405. 

f  S.     Fareelosnve   hj  Mceralse   of  vowar 
of  sale. 

*Where  defendant  foreclosed  a  deed  of  trust 
prematurely  in  violation  of  a  contract  extend- 
ing the  time  of  payment,  the  measure  of  plain- 
tiff's damages  was  the  value  of  its  equity  in 
the  property  at  the  time  of  the  foreclosure  sale. 
— Missouri  Real  Estate  Syndicate  v.  Sims  (Mo. 
App.)  783. 

I  3.     Foreclosure  by  aotlom. 

Under  facts,  held,  that  the  heirs  of  the  grantee 
of  a  deed  given  to  secure  a  debt  could  not  in- 
voke equity  to  enforce  the  lien  created  by  the 
deed.— Sturdlvant  v.  Cook  (Ark.)  964. 

*An  unrecorded  deed  given  to  secure  a  debt 
held  nonenforceable  after  nine  years  as  a  lien 
aginst  the  land.— Sturdivant  v.  Cook  (Ark.) 
vo4» 

MOTIONS. 

Fees  of  clerk  of  court  on  motions,  see  "Clerks 

of   Courts." 
Relating  to  pleadings,  see  "Pleading,"  t  4. 

For  particular  purpoiet  or  relief. 
Change  of  venue  in  civil  actions,  see  "Venue," 

Continuance  In  civil  actions,  see  "Continuance." 

New  trial  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  I  28. 

Presentation  of  objections  for  review,  see  "Ap- 
peal  and  Error,"  |  5. 

Quashing  Indictment  or  information,  see  "In- 
dictment and  Information,"  i  6. 

Striking  out  evidence,  see  "Criminal  Law," 
J  21. 

Transfer  of  cause  from  law  to  equity  docket, 
see  "Trial,"  8  2. 

MOTIVE. 

For  committing  arson,  see  "Arson." 
For  homicide,  see  "Homicide,"  ft  6,  7. 

MULTIPLICITY  OF  SUITS. 

Avoidance  as  ground  for  injunction,  see  "In- 
junction," I  U 


MUNICIPAL  CORPORATIONS. 

See  "Counties" ;  "Schools  and  School  Districts," 

Accrual  of  right  of  action  to  recover  police- 
man's salary,  see  "Limitation  of  Actions," 
«  3. 

Adverse  possession  of  street,  see  "Adverse  Pos- 
session?' i  1. 

Impounding  exempt  animals,  see  "Exemptions," 

Injunctions  affecting,  see  "Injunction,"  {  2. 
Laws  providing  charters  for  cities  of  a  class 

as  special  laws,  see   "Statutes,"   }  2. 
Municipal   regulations   as   to    speed   of   trains, 

see  "RaUroads,"  S  6. 
Ordinances  relating  to  intoxicating  liquors,  see 

"Intoxicating   Liquors." 
Regulation  of  railroads,  see  "Railroads,"  I  4. 
Street  railroads,  see  "Street  Railroads." 
Subscriptions   to  munidpal   improvements,   see 

"Municipal  Corporations." 

I  1.    Oflleera,  acants,  and  amvloyte. 

Under  sections  3744,  3746,  of  the  statute  of 
1003,  governing  fifth-class  cities,  forbidding  the 
holding  of  two  oflSces  by  the  same  person,  held, 
that  if  the  clerk  of  the  city  is  appointed  as- 
sessor it  does  not  invalidate  his  acts  as  as- 
sessor, but  would  only  vacate  his  office  as  clerk. 
—Blades  v.  City  of  Falmouth  (Ky.)  1017. 

*Policeman  acting  under  appointment  held 
to  become  a  de  Jure  officer  entitled  to  retain 
his  office  for  the  full  term  pertaining  thereto,— 
Cit7   of    Paris    v.    Cabiness   (Tex.   Civ.   App.) 

*A  provision  in  a  city  charter  granting  its 
council  authority  to  appoint  policemen  and  pre- 
scribe their  duties  and  compensation  was  self- 
executing,  and  required  no  resolution  or  ordi- 
nance to  make  it  effective. — City  of  Paris  v. 
Cabiness   (Tex.   Civ.   App.)  925. 

*A  policeman  held  to  have  abandoned  his 
office  by  acceptance  of  appointment  as  con- 
stable.—-City  of  Paris  V.  Cabiness  (Tex.  Civ. 
App.)  925. 

Under  Const,  art.  16,  f  80,  contract  by  police- 
man that  in  consideration  of  his  appointment 
the  city  marshal  or  the  city  council  might  dis- 
charge him  without  notice  or  without  cause 
was  void.— City  of  Paris  v.  Cabiness  (Tex. 
Uiv.  App.)  925. 

A  city  held  charpreable  with  knowledge  of  the 
discharge  of  a  policeman  and  his  offer  of  serv- 
ices, rendering  a  demand  for  salary  or  further 
tender  of  services  unnecessary. — City  of  Paris  v. 
Cabiness  (Tex.  Civ.  App.)  925. 

'Mere  irregularities  in  proceedings  by  which 
a  policeman  was  appointed  cannot  be  taken 
advantage  of  by  the  city  to  defeat  hts  right 
to  recover  salary. — City  of  Paris  v.  Cabiness 
(Tex.  Civ.  App.)  925. 

Petition  by  a  policeman  to  recover  salary  ac- 
cruing after  wrongful  discharge  held  sufficient, — 
City  of  Paris  v.  Cabiness  (Tex.  Civ.  App.)  925. 

(   C.    Pnbllo  ImproTements. 

Where  an  improvement  board  acting  under 
Mansfield's  Dig.  {  832,  imposed  an  unjust  burden 
on  one  of  several  improvement  districts,  the 
taxpayers  thereof  could  not  compel  another  dis- 
trict to  make  any  payment  to  their  district  for 
the  purpose  of  equalization.— Crescent  Hotel  Co. 
V.  Bradley   (Ark.)   971. 

On  an  issue  as  to  whether  contracts  for 
municipal  Improvements  in  different  improve- 
ment districts  were  let  upon  separate  estimates, 
evidence  held  sufficient  to  show  that  the  esti- 
mates were  so  made. — Crescent  Hotel  Co.  t. 
Bradley  (Ark.)  071. 


*Polat  aaaotaied.    See  syllabiis. 
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Under  Mansfield's  Dig.  {  832,  k«M  essential 
that  municipal  improrements  and  coat  tlier^f 
In  eacli  district  be  kept  aeparate,  and  that 
■eparate  contracts  for  tlie  work  in  each  dis-. 
tnct  he  entered  into. — Crescent  Hotel  Co.  t. 
Bradley  (Ark.)  871. 

Where  a  atreet  railway  ran  throoKh  an  im- 
prorement  district  in  a  dty,  it  was  proper  not 
to  include,  in  determining  the  ralue  of  the 
real  property  in  the  district,  the  value  of  the 
street  railway  therein.— Lenon  v.  Brodie  (Ark.) 
979. 

•Under  Kirby'i  Dig.  t  M87,  heU,  that  sign- 
ers of  a  petition  for  a  manicipal  improrement 
were  not  entitled,  after  the  appointment  of  an 
improvement  t>oard,  to  withdraw  their  names. — 
Lenon  v.  Brodie  (Ark.)  979. 

Under  Kirby's  Dig.  U  5717,  8987,  held  proper 
to  include  in  the  valuation  of  real  property 
in  an  improvement  district  the  assessed  value 
of  certain  church  and  college  property. — ^Lenon 
V.  Brodie  (Ark.)  979. 

Under  Const  art.  19,  I  27,  and  Kirby's  Dig. 
H  5064,  sees,  6667,  held,  in  a  suit  to  have  an 
ordinance  for  a  municipal  improvement  declared 
void,  tliat  the  exclusion  of  certain  proper^ 
from  the  improvement  district  was  conclusive 
of  the  fact  Oat  it  did  not  a^in  the  district, 
in  the  absence  of  fraud  or  mistake.— Lenon  v. 
Brodie  (Ark.)  979. 

In  a  suit  to  have  an  ordinance  establishing  an 
improvement  district  in  a  city  declared  illegal, 
an  objection  that  there  was  no  oompetmt  evi- 
dence before  the  city  council  to  show  that  the 
petition  for  the  improvement  was  consented  to 
by  a  majority  of  the  owners  in  value  held 
of  no  avail.— -Lenon  v.  Brodie  CArk.)  979. 

Holder  of  special  tax  bills  heid  to  show  prima 
facie  nonpayment  of  matured  installments,  and 
hence  a  right  to  recover  unmatured  installments, 
under  Kansas  Ci^  Charter,  art  9,  }  23,  making 
unmatured  installments  fail  due  on  default  in 
paying  matured  Installments  or  interest  thereon, 
-njaicks  V.  Merrill  (Mo.  Sup.)  763. 

In  a  snit  on  special  tax  bills  issued  for  • 
street  improvement  plaintiffs  allegation  held 
to  tender  an  issue  as  to  maturity  of  installments, 
and  to  authorize  proof  that  under  the  city  char- 
ter, the  Installments  had  become  due  on  ac- 
count of  default  in  the  payment  of  other  in- 
stalhnents.— Jaicka  v.  Merrill  (Mo.  Sup.)  763. 

A  property  owner,  seeking  to  defeat  tax  bills 
for  a  street  improvement  on  the  alleged  in- 
validity of  proceedings  upon  which  the  contract 
was  awarded,  held  required  to  affirmatively  and 
specifically  plead  the  defects.— Jaicka  v.  Merrill 
(Mo.  Sup.)  753. 

Kansas  City  Charter,  art  9,  1 15,  hOd  to  have 
been  substantially  complied  with  where  a  clerk 
signed  the  name  of  the  president  of  the  l>oard 
of  public  works  to  special  tax  bills  under  a 
resolution  of  the  board.— Jaicka  v.  Merrill  (Mo. 
Sup.)  768. 

Facts  held  insufficient  to  enable  a  property 
owner  to  defeat  tax  bills  held  by  a  paving  con- 
tractor for  alleged  invalidity  in  the  proceedings 
upon  which  the  contract  was  awarded. — Jaicks 
V.  Merrill  (Mo.  Sup.)  753. 

Kansas  City  Charter,  art  10,  {  81,  held  not 
in  conflict  with,  but  to  constitute  an  exception 
to,  the  provisions  of  article  9,  |  2,  and  there- 
fore the  ordinance  for  the  improvement  of  a 
boulevard  in  a  park  district  held  not  to  require 
tbe  indorsement  thereon  of  the  recommendation 
of  the  board  of  public  works.- Jaicks  v.  Merrill 
(Mo.  Sup.)  753. 

Kansas  City  Charter,  art  10,  (  31,  gives  the 
park  commissioners  ipower  of  recommendation 
and  not  of  legislation  in  respect  to  improvements 


in  park  districts,  and  does  not  Infringe  Const 
art  9,  It  16,  17,  where  the  council  adopts  their 
recommendations.- Jaicks  v.  Merrill  (Mo.  Sop.) 
763. 

Where  a  street  was  graded  and  paved  under 
Kansas  City  Charter,  art  10,  {  31,  heU.  that 
tax  bills  therefor  held  by  the  iiaving  contrac- 
tor were  not  void  because  the  ordinance  fixing 
the  grade  did  not  conform  to  the  provisions  u 
artida  17,  {  8e.-^alck8  v.  Merrill  (Mo.  Sup.) 
763. 

*Tuc  bills  issned  for  a  street  improvement 
hM  not  defeated  by  delay  in  makinx  contract 
after  work  was  authorized. — Jaicks  v.  Middlesex 
Inv.  Co.  (Mo.  Sup.)  759. 

I  3.     FoUoe  powe*  and  renlmtloafc 

•Mansfield's  Dig.  t  752,  held  to  have  anOior- 
ized  certain  manicipal  ordinances  respecting 
fire  limits.— Ironside  v.  City  of  Vbiita  (Ind.  Tj 
167. 

•The  Constitation  and  laws  in  porsoanoe 
thereof  held  not  to  prohibit  a  dty  from  passing 
an  ordinance  prohibiting  stock  from  running  at 
large  within  its  limits  without  first  snbmittiog 
the  question  to  a  vote  of  the  people. — Thomason 
▼.  (Sty  of  Brownwood  (Tex.  dy.  App.)  93& 

I  4.     Torts. 

•A  city  held  not  liable  for  damages  to  plain- 
titTs  health  caused  by  the  negligoit  failure  of 
the  dty's  officers  to  keep  the  city  jail  comfort- 
ably warm  during  plaintiff's  incarceration.— 
Jones  T.  City  of  Oorbin  (Ky.)  1002. 

•Where  a  dtv  had  thrown  open  the  entire 
qace  between  the  curbstone  and  the  lot  line  of 
a  street  as  a  sidewalk,  the  city  was  bound  to 
keep  the  entire  space  reasonably  safe  for  pedes- 
trians.—Coffey  V.  City  of  (j&rthage  (Mo.  Sap.) 
562. 

•In  an  action  for  injuries  to  plaintifF  by  a 
defect  in  a  city  street,  the  burden  of  proving 
contributory  negligence  is  on  the  defendant— 
Coffey  V.  City  of  Carthage  (Mo.  Sup.)  562. 

{  5.     Flaeal    manaKement,    pablio    delrt. 
seoQxitlea,  and  taxation. 

Omission  by  a  city  assessor  to  take  the  stat- 
utory oath  l>efore  making  an  assessment  does 
not  mvalidate  the  assessment— Blades  v.  City  of 
Falmouth  (Ky.)  1017. 

Under  section  3619  of  the  statute  of  1908, 
governing  fifth-dass  dties,  providing  for  tlie 
appointment  of  an  assessor,  held  that  an  as- 
sessor appointed  Mie  year  need  not  be  reappoint- 
ed the  following  year. — Blades  v.  City  of  Fal- 
mouth (Ky.)  1017. 

Under  sections  3644,  3645  of  the  statute  of 
1903,  governing  fifth-class  cities,  providing  for 
taxation  of  such  cities,  held,  that  a  ci6^  of 
that  class  may  levy  for  the  collection  of  taxes 
for  a  year  on  the  assessment  made  that  year.— 
Blades  v.  City  of  Falmouth  (Ky.)  1017. 

Under  section  3644  of  the  statute  of  1903, 
governing  fifth-dass  dties,  relating  to  the 
adoption  of  a  system  of  assessment  levy,  and 
collection  of  dty  taxes,  held  that  the  failure 
of  the  council  to  provide  such  a  system  would 
only  invalidate  acts  not  authorized  by  the 
statute  governing  fifth-dass  cities.— Blades  v. 
City  of  Falmouth  (Ky.)  1017. 

•Publication  of  notice  of  a  munidpal  electiOB 
held  sufficient  though  not  continued  up  to  and 
induding  the  day  of  the  election. — State  ex  rel. 
CSty  of  Ohillicothe  v.  Wilder  (Mo.  Sup.)  465. 

•A  municipal  corporation,  having  exceeded  its 
debt  limit  neid  authorized  by  Const  art  10, 
i  12a,  to  issue  bonds  to  construct  a  waterworks 
and  electric  light  plant  bat  not  for  "main- 
taining and  operating"  the  same.— State  ex  r«L 
City  of  Chillicothe  v.  Wilder  (Mo.  Sup.)  46S. 


•Point  annotated.    See.  syUabna. 
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*Aii  ordinance  providinc  for  an  election  to 
determine  wbeUier  bonds  snonld  be  iaraed  tor  a 
waterworks  and  electric  light  plant  k«id  to  pro- 
vide for  but  a  single  plant,  so  that  the  vote 
was  not  defective  Mcanse  the  voters  were  not 
permitted  to  vote  for  a  waterworks  or  an  elec- 
tric light  plant  Beparatelv.— State  ex  rel.  Oity 
of  Chillicothe  v.  Wilder  (Ho.  Sup.)  466. 

i  6.    Claims  acklnst  eorporatioa. 

•Kansas  Oitr  Ordinance  No.  11,125  Md  not 
to  prohibit  the  assignment  of  claims  against  the 
ct^  for  unearned  wages  and  services  rendered. 
—Kansas  City  Loan  Ouarantee  Co.  v.  Kansas 
City  (Mo.  Sup.)  4JSB. 

f  7.     Actions. 

*A  claimant  against  a  city  held  not  repaired 
to  obtain  a  warrant  in  order  to  entitle  bun  to 
sue  the  city  on  his  claim.— Kansas  City  Loan 
Onarantee  Co.  t.  Kansas  City  (Mo.  Sop.)  469. 

MURDER. 

See  "Homicide." 

MUTUAL  BENEFIT  INSURANCE 

See  "Insurance,"  8  8. 

NAMES. 

Designation  of  accused  or  other  person  in 
indictment  for  sale  of  intoxicating  liquors, 
see  "Intoxicating  Liquors,"  f  6. 

Designation  or  description  of  accused  or  other 

S!rson  in  indictment  or  information,  see  "In- 
ctment  and  Information,"  |  4. 
Misnomer  in  writ  of  sequestration,  see  "Seques- 
tration." 
Of  partnerships,  see  "Partnership,"  {  1. 
Statement  in  indictment  for  gaming  as  to 
of  parties,  see  "Gaming,"  (  2. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

Lands  in  navigable  streams,  see  "Public  Lands," 

n. 

NECESSARIES. 

Liability  of  narent  for  necessaries  fnmished 
«dtild.  see  "Parent  and  Child." 

NEGATIVE  TESTIMONY. 

Wel^t  and  snflBdency  of,  see  "Evidence,"  |  10. 

NEGLIGENCL 

Oansing  death,  see  "Death,"  {  2. 

Competency  of  witnesses  in  action  tor,  see 
"Witnesses,"  S  2. 

Disposition  of  cause  on  appeal  in  action  for, 
see  "Appeal  and  Error,"  §  30. 

Exemplary  damages  for,  see  "Damages,"  |  3. 

Harmless  error  in  action  for,  see  "Appeal  and 
Error,"  U  24    25l  27. 

Impeachment  of  witnesses  in  action  for,  see 
"Witnesses."  f  4. 

Objections  for  purpose  of  review  in  action 
for,  see  "Appeal  and  Error,"  }  5. 

Residence  of  parties  affecting  venue  of  ac- 
tion for,  see  "^enue,"  t  2. 

By  pariicular  dosses  of  persons. 

See  "OarrieiB,"  U  2^;  "Municipal  Corpora- 
tions,"  S   4;    Railroads,"    {«  S-d. 

Employer*,  se«  "Master  and  Servant,"  K  2-10. 

Telegraph  or  telephone  companies,  see  "Tde- 
graphs  and  Telephones,"  i  1. 


Condition  or  Me  of  partioalar  tpecies  of  prop- 

erty,  workt,  maohinety,  or  other  inttru- 

mentalitiet. 

See   "Railroads,"  H  3-9;    "Street  Railroads." 

S  1. 

Contributory  negligence. 
Instructions  as  to,  in  general,  see  "Trial,"  S  7. 
Of  passenger,   see   "Carriers,"   f   4. 
Of   person    injured    by    operation   of   railroad, 

see  "Railroads,"  }S  6,  T. 
Of  person'  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  {  1. 
Of  servant,  see  "Master  and  Servant,"  g  7. 

I   1.    Aets     or     omlssloas     oonstitntlmg; 
nesUxenoe. 

'Defendant,  navlng  knowledge  that  fires  being 
kindled  on  his  premises  were  dangerous  to  plain- 
tiffs adjoining  property,  held  bound  to  ot>- 
serve  ordinary  care  to  see  that  the  fires  were 
kept   under  control.— Hayes   v.   Brandt    (Ark.) 

•Operating  a  stationary  steam  engine  without 
any  appliances  to  prevent  escape  of  sjiarks  held 
negligence  per  ae.— T.  J.  Dodd  &  (3a  v.  Read 
(Ark.)  703. 

Defining  "ordinarv  care"  as  care  used  by  "an 
ordinary  person."  instead  of  "ordlnarilv  otu- 
dent  person,"  is  erroneous. — Henderson  Caty  By. 
Co.  V.  Lockett   (Ky.)   303. 

*An  instruction  defining  ordinary  care  and 
negligence  held  correct.— Louisville  &  N.  R. 
C!o.  V.  Lucas'  Adm'r  (Ky.)  308. 

{   S.    Prozlinata  eanse  of  Imjnvj. 

•Mere  proof  of  negligence  is  not  sufficient 
to  support  a  verdict  in  an  action  for  personal 
injuries;  such  negligence  must  be  the  proxi- 
mate cause  of  the  injury.— Deschner  v.  St.  Louis 
&  M.  R.  R.  Co.  (Mo.  Sup.)  787. 

•Where  the  negligence  of  one  person  with 
reference  to  a  duty  he  owes  to  another  concurs 
with  an  accidental  cause,  be  must  answer  for 
the  consequences  as  though  his  negligence  was 
the  sole  cause.— Fentiman  v.  Atchison,  T.  &  8. 
F.  Ry.  Co.  (Tex.  Civ.  App.)  939. 

I  8.     Aotlons. 

In  an  action  for  damages  from  fire  alleged  to 
have  been  set  out  by  defendant's  servant,  evi- 
dence showing  that  defendant  had  knowledge  of 
the  fact  that  the  fires  that  were  being  kindled 
on  the  premises  were  dangerous  to  plaintlFs 
proper^    held    admissible.— Hayes    v.    Brandt 

•In  an  action  for  injuries  to  a  theater  patron, 
an  instruction  held  not  erroneous  for  failure  to 
define  ordinary  care  as  applied  to  plaintiff's 
conduct— Nephler  v.  Woodward  (Mo.  Sup.)  488. 

Where  several  acts  of  negligence  are  charged, 
anv  one  of  which  it  is  alleged  caused  or  con- 
tributed to  cause  the  accident,  if  the  jury  should 
find  that  one  particular  act  was  not  the  sole 
cause  of  the  accident,  they  should  not  he  in- 
structed to  disregard  it  entirely. — Maaterson  v. 
St.  Louis  Transit  Ck>.  (Mo.  Sup.)  604. 

•Where  plaintiff's  injuries  left  her  without 
knowledge  of  the  affair,  she  was  entitled  to  the 
presumption,  in  the  absence  of  evidence  to  the 
contrary,  ths.t  she  was  in  the  exercise  of  due 
care. — Stotler  v.  (lihlcago  A  A.  Ry.  Co.  (Mo. 
Sup.)  609. 

•Contributory  negligence  is  an  affirmative 
defense,  the  burden  of  proving  which  is  on  the 
defendant— Stotler  t.  Chicago  &  A.  Ry.  C}a 
(Mo.  8np.)  609. 

Pleadings  in  action  against  street  railroad  for 
Injuries  to  a  boy  at  a  street  crossing  construed, 
—Deschner  v.  St  Lonla  A  M.  B.  B.  Co.  (Ma 
Sup.)  737. 
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In  an  action  by  a  servant  for  peraonal  in- 
Juriea,  the  preaomption  of  negligence  arlainc 
from  eziatence  of  defect  caosfng  injury  keia 
suffident  to  prevent  direction  of  verdict  for 
defendant.— Oalveaton,  H.  &  8.  A.  Ry.  Co.  v. 
Qarrett  (Tex.  Civ.  App.)  982. 

*The  burden  of  establiabing  (be  defenae  of 
contributory  negligence  ia  on  the  defendant,  «x- 


<«pt    where   plaintilTa    evidence   oonHeta   him 

Silma  facie  of  oontribatory  negligeno*.— Tezaa 
:  N.  O.  Ry.  Ca  t.  Conway  (tez.  Or.  App.) 


1070. 


NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  continuance,  see  "Continuance." 
Ground  for  new  trial,  see  "Criminal  Law,"  I  28. 
Ground  for  new  trial  in  dvll  actions,  aee  "New 
Trial,"  I  1. 

NEW  TRIAL. 

In  criminal  prosecutions,  aee  "Criminal  Iraw," 
I  28. 

Necessity  of  motion  for  purpose  of  review, 
see  "Appeal  and  Error,"  {  7. 

Necessity  of  motion  for  new  trial  for  purpose 
of  review  of  criminal  prosecution,  see  "Crim- 
inal Law,"  8  30. 

Review  of  judgment  awarding  as  dependent  on 
finality  of  determination,  see  "Appeal  and 
Error,    §  2. 

I   1.    Oronnda. 

Denial  of  a  motion  for  a  new  trial  held  no 
abuse  of  discretion  I>ecau8e  of  lack  of  diligence. 
—Phoenix  Ins.  Co.  ▼.  Wintersmith  (Ky.)  987. 

*Newl^  discovered  evidence  merely  cumulative 
or  tending  only  to  contradict  or  discredit  a 
party  or  witness  held  not  ground  for  a  new 
trial.— Phoenix  Ins.  Co.  v.  Wintersmith  (Ky.) 
987. 

*New  trial  will  not  be  granted  for  impeaching 
evidence.— Jones'  Estate  ▼.  Neal  (Tex.  Civ. 
App.)  417. 

Diligence  held  not  shown  entitling  one  to  new 
trial  for  newly  discovered  evidence. — Jones' 
EsUte  T.  Neal  (Tex.  Ov.  App.)  417. 

*New  trial  will  not  be  granted  for  new  evi- 
dence on  an  issue  not  raisea  at  the  trial.— Jones' 
Estate  T.  Neal  CTez.  Civ.  App.)  417. 

i  S.     ProeeedlnLKS  to  proonze  new  trial. 

*Rev.  St.  1899,  {  801,  relating  to  the  spedfy- 
ing  of  the  grounds  on  which  a  new  trial  is  grant- 
ed, held  valid  as  within  the  power  of  the  Legis- 
lature to  prescribe  the  procedure  in  the  granting 
-of  new  trials.— Stoner  v.  Royar  (Mo.  Sup.)  601. 

NEXT  FRIEND. 

Of  insane  person,  aee  "Inaane  Persons,"  {  2. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit" 

NONUSER. 

Of  corporate  frandiiae,  see  "Coriiorations,"  i  2. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 


NOTICE. 

Notice  to  quit  as  condition  precedent  to  eject- 
ment to  recover  demised  premises,  see  "land- 
lord and  Tenant,"  i  3. 

At  ageoting  particular  <ia*$e»  'of  periom. 
Purchasers   of  realty,  see   "Vendor   and   Fnr- 
chaaer,"  i  1. 

Of  porKoMlM*  facto,  acU,   or  prooeedina$   not 

}iidioial. 
Arrival  of  goods,  see  "Carriers,"  S  2. 
Letting  contract  for  drain,  see  "Drains,"  |  1. 
Local   option   election,    see   "Intozicatliia  Liq- 
uors," 12.  "-•       1 
Munidpal   elections,   see   "Munidpal    Corpora- 

Of  partioular  iudicM  proceeding*. 

Correction  of  errors  in  commissioner's  report 
of  sale  under  judgment,  see  "Judicial  Sales.' 

Filing  viewers  report  in  proceedings  for  es- 
tablishment of  drain,  see  "Drains,'    i  2. 

Intervention,  see  "Parties,"  i  2. 

NUISANCE. 

Keeping  place  for  gamiu,  aee  "Gaming,"  |  2 
Restraining  criminal  public  nuisance,  see  "In- 
junction,^' I  2. 

OBJECTIONS. 

For  purpose  of  review,  see  "Appeal  and  Er- 
ror,^' 15. 

OBSTRUCTIONS. 

Of  water  coorae,  aee  "Watera  and  Water  (Tours- 
Mi,"  I  1. 

OFFER. 

Of  judgment,  aee  "Judgment,"  |  1^. 

OFFICERS. 

Admissions  as  evidence  in  proceedings  for  re- 
moval, see  "Evidence,"  i  i. 

Bribery,   see   "Bribery.'' 

Injuncdona  affecting,  see  "Injunction,"  |  2. 

Jurisdiction  in  general  of  action  for  usurpation 
of  office,  see  "Courts,"  ||  2,  3. 

Laws  providing  for  suspension  of,  as  depriva- 
tion of  prop^ty  without  due  process  of  law, 
see  "ConsUtutional  Law/'  I  4. 

Quo  warranto,  see  "Quo  Warranto." 

Particular  etattei  of  officer*. 

See  "Clerks  of  (3ourts";  "District  and  Prose- 
cuting Attorneys" ;  "Judges" ;  "Jnsticea  of  the 
Peace":   "Receivers." 

Church  officers,  see  "Religious  Sodeties." 

City  assessors,  see  "Mimidpal  Corporatioaa," 
§  6. 

Collectors  of  taxes,  see  "Taxation."  {  S. 

County  officers,  see  "Counties,"  f  1. 

Health  officers,  see  "Health,"  I  1. 

Munidpal  officers,  see  "Munidpal  Corpora- 
tions,^* 1. 

School  officers,  see  "Schools  and  School  Di» 
tricta,"  f  1. 


I  1. 


«m«lUo*tl«Bf     »>4 


Appolntmeat) 
teniue. 

*The  Legislature  held  to  have  power,  in  the 
absence  of  constitutional  restrictions,  to  provide 
for   removal   of  county   and   township   officos 
lending  indictment. — Sumpter  r.   State   (Ark.) 


?ei 
II 
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f  8.    ntle  to  and  poaseailoB  of  •fiee. 

*The  remedy  for  usurpation  of  the  office  of 
road  commigsioner  held  to  be  action  by  the  state 
or  by  the  person  entitled  to  the  office^— State  r. 
Sam*  (Aik.)  SSS. 


Judgment,  see 


OPENING. 

"Judgment,''  |  4 


OPINION  EViDENCL 

In  dTlI  actions,  see  "Evidence,"  8  9. 
In  criminal  prosecutions,  see  "Criminal  Zaw," 
112. 

OPINIONS. 

Of  courts,  see  "Courts."  |  1. 

ORDERS. 

For  intozlcating  liqnon,  see  "Intoxicating  Liq- 

ours,"  I  3. 
Review  of  appealable  orders,  see  "Appeal  and 

Error." 

Orderi  of  court. 
Correction  of  errors   in  oonunissioner's  report 

of  sale  under  judgment,  see  "Judicial  Sales." 
For  adoption,  see  ^'Adoption." 
For  construction  of  drain,  see  "Drains,"  |  2. 
Vacation  or  modification,  gee  "Judgment,"   {{ 

8,  4. 

ORDINANCES. 

Municipal  ordinances,  see  "linnidpal  Corpora- 
tions,^' H  2,  8. 

Relating  to  exempt  animals  found  nmning  at 
large,  see  "Exemptions,"  f  1. 

Restraining  enforcement,  see  "Injunction,"  1} 
2.  8. 

OVERCHARGE. 

By  carrier,  see  "Carriers,"  i  2. 

PARENT  AND  CHILD. 

See  "Adoption";  "Bastards";  "Guardian  and 
Ward":   "Infants." 

Actions  for  seduction  of  child,  see  "Seduction," 
§  1. 

Assessment  of  damages  In  action  by  parent  for 
injuries  to  child,  see  "Damages,"  i  8. 

Declarations  as  to  birth  or  pedigree,  see  "Evi- 
dence," I  6. 

Evidence  of  damages  in  action  by  parent  for 
injuries  to  child,  see  "Damages,"  }  7. 

Pleading  damages  in  action  by  father  for  in- 
juries to  child,  see  "Damages,"  S  6. 

Right  of  action  for  death  of  child,  see  "Death," 

*A  parent  held  not  liable  for  necessaries  fur- 
nished his  child  unless  he  has  refused  to  furnish 
them.— Smith  v.  Ollbert  (Ark.)  115. 

*The  offer  of  a  parent  to  give  his  child  a 
share  in  the  crop  he  might  raise  on  the  parent's 
(arm  does  not  operate  as  an  emancipation  of 
the  child.— Smith  v.  Gilbert  (Ark.)  115. 

Where  a  parent  has  compelled  his  child  to 
leave  home  and  seek  employment  elsewhere.  It 
operates  as  an  act  of  manumission,  and  cannot 
be  revoked  by  the  parent  so  as  to  abrogate  a 
contract  for  service  fairly  entered  into  between 
the  child  and  his  employer.— Smith  t.  Gilbert 
<Ark.)  lis. 


PAROL  EVIDENCL 

See  "Bvidence,"  |  S. 

In  dvU  action*,  tea  "Evidence,"  |  & 

PARTICULARS. 

Bill  of,  in  dvil  actions,  see  "Pleading,"  |  & 


PARTIES. 


■ee  "Abatement 


venne,  see 


Death  ground  for  abatement, 

and  Revival,"  |  1. 
Domidle  or  residence  as  affecting 

"Venua,"  g  2. 
Interpleading,  see  "Interpleader." 
Joinder  of  parties  to  prevent  removal  of 

■ea  "Removal  of  Causes,"  i  2. 
Misjoinder  of  parties  as  ground  for  dismissal, 

see  "Dismissal  and  Nonsuit,"  1 1. 
Presumptiona   on   appeal   on   intervention,   see 

"Appeal  and  Error,*"  {  21. 
Rights  and  liabilities  as  to  costs,  sea  "Costs," 

/»  oetion*  ty  or  a^oJMt  partiouter  cfawtM  •/ 
ptnont. 
See  "Insane  Persona,"  |  2. 

In  partieular  aotUtni  or  proeeedtngi. 
Criminal    prosecutions,    see    "Criminal    Law," 

12. 
To  construe  wiU,  ae«  "WUla."  i  2. 

Judgment  and  reU»f  ««  to  porHet,  and  parttm 
affeeted  by  judgmenU  or  proctedingt  th«roon. 
See  "Ju^ment,"  |  2. 
Persons  conduded  by  judgment,  see  "Judgment," 

Review  a«  to  pariiet,  and  partie*  to  prooeedingi 

in  appMate  oourt*. 
On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  |  8. 

To  convevanoet,  oontraot$,  or  other  traneadioni. 
See    "Assignments,"   f    1;     "Contracts,"    |   2; 
"Fraudulent  Conveyances,"  I  1. 

f   1.    DefendABta. 

Trustee  named  in  will  and  legatees  held  not 
proper  parties  to  proceeding  by  purchaser  from 
executrix  to  determine  validity  of  his  contract 
and  for  relief  accordingly.— Clark  v.  Carter  (Ma 
Sup.)  5M. 

I   2.    Hew  pavtUs  tmA  ahaac*  •'  i^artles. 

*An  answer  by  a  defendant  to  idaintifCs  suit 
binds  him  to  talce  notice  of  the  petition  of  an 
intervener. — American  Surety  Co.  of  New  Tork 
V.  San  Antonio  Loan  ft  Trust  O).  (Tex.  Civ. 
App.)  887. 

PARTITION. 

Jurisdiction  of  infant  party  in  suit  for  parti- 
tion, see  "Infants,"  f  2. 
Of  homestead,  see  ''Homestead,"  |  1. 

§  I.    Aetlona  for  partitloa. 

*The  oourt  in  partition,  in  view  of  the  com- 
plaint, held  not  authorised  to  order  a  sale  of 
the  lands  for  division.- Rankin  v.  Schofield 
(Ark.)  674. 

In  partition,  certain  evidence  held  inadmissible 
as  not  within  the  issues.— Jennings  v.  Borton 
(Tex.  Civ.  App.)  445. 

PARTNERSHIP. 

I   1.    The   flm.    Its   Bamo,   p«w««s,   mad 
pvopartx, 

'Whether  real  estate  purchased  out  of  partner- 
ship funds  was  purchased  as  partnership  or  in- 
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dividual  property  KM  a  qoMtioii  of  fact  depend- 
ing upon  the  intmtion  M  the  partiea.— Jenkins 
r.  Jenklna  (Ark.)  68S. 

*Where  real  eatata  waa  pnicbaaed  oat  of  part- 
nership fnnda,  but  the  title  was  taken  by  one 
of  tbe  partners,  who  was  ckarced  with  tlw 
purchase  price  on  the  books  of  the  firm,  thera 
was  no  presumption  that  the  purdtase  was  for 
pttftneranip  oaea.— JenUiw  ▼.  Jenklna  (Ark.)  OSS. 

I  S.    Blskts  Mid  ItobUitlM  as  to  tU*d 


•A  Arm  held  not  liable  for  a  miarepreaenta- 
tion  by  one  of  its  partners  as  to  the  credit 
of  another,  unless  made  in  connection  with  the 
firm's  buaineas. — Bartlea  r.  Courtney  (Ind.  T.) 
138. 

That  P.,  a  member  of  three  firms  dealing  with 
defenctant,8aTe  orders  indiscriminately,  Md  not 
to  entitle  defendant  to  charge  items  against  one 
of  the  firms  which  were  not  purchased  by  or 
for  them  nor  used  by  tbem.— Hyslop  r.  Johnson, 
Brign  &  Pitts  (Ky.)  993. 

*In  the  absence  of  an  affidavit  denying  the 
existence  of  a  partnership  in  an  action  auinst 
a  trm,  required  to  be  filed  by  Rev.  St  1899,  | 
746,  the  fact  of  partliership  was  not  in  issue.— 
Nephler  t.  Woodward  (Mo.  Sup.)  488. 

I  9m   BeUremamt  aad  sdmlsaioa  of  vart- 


Porbea ranee  to  sue  continuing  partner  of  a 
firm  held  not  pursuant  to  a  binding  agreement 
to  extend  the  time  of  payment  sufficient  to  dis- 
charge the  retiring  partner.— Barlow  t.  Fred- 
erick Steama  &  Oo.  (Tex.  CXv.  A99.)  46S. 

PASSENGERS. 

Sea  "Carriers,"  |  4. 

PATENTS. 

For  poblie  lands,  aee  "Pnblic  Landa,"  |  2. 


II 


mm*. 


Pvoaamitlmi  Mid  pna 

•Indictment  for  perjury  had  not  to  ehaige  the 
materiality  of  the  falsa  oath.— Boaebad  t.  State 
(Tez.  or.  Ajtp.)  858. 

PERSONAL  INJURIES. 


Aaalgnment  of  amonat  to  b*  ncoraced,  aas 
"Aasignments,"  |  1. 

PmrtiotUar  ca**e»  sr  aieaiw  of  m>(tnr. 
8«a  "NegUgence";   "Street  Baihroada,"  (  1. 
BQectioa  of  passenger,  see  "Carriers,"  I  4. 
Operation  of  railroads,  see  "Bailroada,"  i  7. 

Partioular  clauet  of  penont  injured. 

Employe,  see  "Master  and  Servant."  If  2-ia 

Passenger,  see  "Carriers,"  H  4,  S. 

Theater  patron,  see  "Theaters  and  Shows." 

Traveler  on  highway,  see  "Municipal  Corpora- 
tions," I  4. 

Traveler  on  highway  crossing  railroad,  see 
"Bailroada."  f  6. 

Remedie*. 
Applicability  of  instructiona  to  case,  aee  "Triai," 

i  10. 
Assessment  of  damages,  see  "Damages,"  |  & 
Direct  or  remote  consequences  of  injniy,  we 

"Damages,"  i  2. 
Disposition  of  cause  on  appeal,  see  "Appeal  and 

Error,"  g  80. 
Evidence  of  damages,  see  "Damagea,"  |  7. 
Excessive  damages,  see  "Damages,"  |  6. 
Form,  requisites  and  sufficiency  of  instructioiu, 

see  "Trial,"  8  9. 
Harmless  error,  see  "Appeal  and  Error,"  U  21, 

25,27. 
Hearsay  evidence,  see  "EJvidence,"  |  6l 
Impeacnment  of  witnesses,  see  "Witnesses,"  I  4, 
Objections  (or  purpose  of  review,  see  "Appeal 

and  Error."  |  S. 
Opinion  evidence,  see  "EMdence,"  (  81. 
Pleading  damages,  see  "Damages,"  |  & 
Presumptions,  see  "Evidence,"  i   1. 
Res  eestae,  see  "Evidoice,"  |  2. 
Weight  and  sufficiency  of  evidence,  aae  "Evi- 
dence," I  la 


PAYMENT. 

Sea  "Compromise  and  Settlement." 
Recovery  for  money  paid,  see  "Money  Paid." 
Relevancy  of  evidence  of,  see  "Evidence,"  |  2. 
Right  of  wife  making  payment  for  husband, 

see  "Husband  and  Wife,"  ^  4. 
Subrogation  on  payment,  see  "Subrogation." 

Of  particular  cIoMCf  of  otliaation*  or  liabilities. 
Bill  of  exchange  or  promissory  note,  s«e  "Bills 

and  Notes."  H  4.  S. 
Insurance  premium,  see  "Insurance,"  U  8,  7. 
Price  of  goods  sold,  see  "Sales,"  |  4. 
Taxes,  see  "Taxation,"  |  4. 

PEDIGREE. 

Dedaratlona  as  evidence,  see  "BMdence,"  |  6. 

PENALTIES. 

For  partictilar  aeti  or  omistioiM. 
Delay  in  furnishing  cars,  see  "Carriers,"  |  1. 
Nonpayment  of  tax,  see   "Taxation,"  |  8. 
Violations    of   liquor   laws,    see    "Intoxicatina 
Liquors,"  |  4. 

PERJURY.  PLEADING. 

Competency  of  witnesses,  see  "Witnesses," 
12. 

Of  witness  as  affecting  credibility,  see  "Wit- 
nesses," I  4. 

'Point  Muaotatod.   Sea  syU»b«a. 


PETITION. 

For  mnnidpal  improrement,  see  "Mnniclp*!  Oor' 

porations,"  |  2. 
For  removal  of  Judge,  see  "Judges,"  |  1. 

PHOTOGRAPHS. 

As  evidence,  see  "Evidence,"  |  7. 

PHYSICIANS  AND  SURGEONS. 

ESntrles  by  in  account  book  aa  documentary  eri- 
dence,  see  "Evidence,"  I  7. 

Expert  testimony,  see  "Evidence,"  I  9. 

Hixpert  testimony  aa  to  value  of  services  of,  see 
"Evidence,"  |9. 

Hearsay  evidence  aa  to  statements  of,  aee  "Evi- 
dence," I  6. 

PLATS. 

See  "Dedication,"  {  1. 


PLEA. 

In  civil  actlonii,  see  "Pleading,' 
In  criminal  prosecution,  see 
I  6. 


'12- 

"CrI 


'iminal  Law," 


Allegations  in  pleadings  aa  gronnd  for  removal 
of  cause,  see  "Removal  of  Causes,"  %  X. 

Applicability  of  instructions  to  pleadings,  see 
^•Trial,"  I  10. 
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Effect  of  error  In  character  of  action  on  right 

to  aniHid  complaint,  see  "Action,"  |  1. 
To  auatain  Judgment,  aee  "Jadgment,"  1 1. 

AUtg»Hon*  m  to  purtioular  foot*,  ooto,  or  iron*- 

8««  "Dunagea,"  |  6 ;  "Negligence,"  i  8. 
Statute  of  firands,  see  "Frauda,  Statute  of,"  I  4. 
Statute  of  limitations,  see  "Limitation  of  A^ 
tiona,"  f  4. 

In  aotion$  by  or  againtt  partioutor  tia$»t»  of 
perton*. 

See  "Brokers,"  |  3 :  "Carriers,"  «  2.  4;  "Mas- 
ter and  Servant,'*  |  8;  "Partnenhip,"  J  2; 
"PrincinU  and  Surety,"  I  8;  "Street  BaU- 
roads,"!!. 

Criminal  proaecntion  of  infants,  aee  "Infanta," 

Telegraph  companies,  aee  "Telegraphs  and  Tele- 
phones," {  1. 

In  partioulttf  octtoiM  or  prooteding*. 

See  "Ejectment,"  i  2;  "Equity,"  «  1  t'Jord- 
ble  Entry  and  DeUiner,"  §  1;  "Fraud,"  f  2; 
"Injuncdon,"  |  3 ;  "Negligence  "  t  8 ;  ^'Parti- 
tion," 1 1 ;  "Quieting  Title,"  f  2. 

For  breach  of  contract,  see  "Contracts,"  I  6. 

For  compensation  of  broker,  see  "Brokers,"  i  8. 

For  deatn  caused  by  operation  of  street  railroad, 
see  "Street  Railroads,"  {  1. 

For  delay  in  delivery  of  telegram,  see  "Tele- 
graphs and  Telephones,"  f  1. 

For  excessive  charges  for  carriage  of  goods,  see 
"Carriers,"  |  2. 

For  failure  to  deliver  telegram,  see  "Telegraphs 
and  Telephones,"  |  1. 

For  loss  of  or  injury  to  goods,  see  "Carriers," 
12. 

For  obstruction  of  water  course,  see  "Waters 
and  Water  Courses,"  1 1. 

For  personal  injuries,  see  "Carriers,"  <  4; 
"Master  and  S&vant,"  t  8;  "Street  Rail- 
roads," i  1. 

For  price  of  goods,  see  "Sales,"  |  6. 

For  removal  of  jud^e,  see  "Judges,"  {  1. 

For  rent,  see  "Landlord  and  Tenant,"  i  2. 

For  sale  of  land  for  assessments  for  municipal 
improvements,  see  "Municipal  Corporations," 

(  1 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  bill  or  note,  see  "BilU  and  Notes."  I  6. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law."  i  6. 

To  recover  damages  as  separate  property  of 
wife,  see  "Husband  and  Wife."  1  o- 

To  recover  price  paid  for  land,  see  "Vendor  and 
Purchaser."  |  2 

Booioio  of  tfeoittofw  and  pleoMng  <n  appeRato 
court*. 

Amendment  of  pleading  on  appeal  from  justice 
of  the  peace,  see  "Justices  of  the  Peace,"  g  2. 

Harmless  error  in  rulings  relating  to,  see  "Ap- 
peal and  Error,"  t  24. 

Objections  to  for  purpose  of  review,  see  "Appeal 
and  Error,"  i  5. 

Presumptions  as  to,  on  appeal,  aee  Appeal  and 
Error,"  f  21. 

Questions  relating  to  presented  for  review  on 
appeal,  see  "Appeal  and  Error,"  |  14. 

I  1.   Vorm  Mid  allesatioiia  la  K«B«r«L 

*An  allegation  in  the  petition  that  the  plain- 
tifls  owned  a  paasway  across  defendant's  rail- 
way track  is  not  a  mere  conclusion  of  law. — 
Louisville  &  N.  R.  Co.  ▼.  Scomp  (Ky.)  1Q24. 

f  S.    Fle»   OT   answer,   e*oss   eomplAlmt, 
•Bd  attdaTlt  of  defease. 

*A  plea  of  general  denial  does  not  raise  an  is- 
sue where  it  is  followed  by  a  special  plea  of 
confession  and  avoidance.— State  ex  inf.  Hadley 
V.  Delmar  Jockey  Olub  (Mo.  Sup.)  689. 


I  8. 


Ajaended  Mid  sappleateatal  plead- 
•leader. 


*Polat  MUiotated.    See  ajrUabvs. 


lacs  Mid  repl 

'Refusal  of  an  amendment  of  an  answer  held 
not  an  abuse  of  discretion,  it  being  unnecessary, 
all  evidence  on  the  issue  sought  to  be  raised 
thereby  having  already  been  introduced  without 
oblection.— White  River  Ry.  Co.  v.  Batesviile  & 
Winerva  Telephone  Co.  (Ark.)  721. 

Bank  held  entitled  to  recover  on  a  draft  pay- 
able to  its  cashier,  though  it  bod  pleaded  it  was 
payable  to  the  bank,  and  to  amend  its  petition 
conformably  after  the  submission  of  the  cause. — 
State  Bank  of  Iowa  Falls  v.  American  Hard- 
wood Lumber  (3o.  (Mo.  App.)  786. 

I  4i     XCotioBS. 

*In  an  action  against  a  corporation  and  an 
individual  defendant  held  prejudicial  error  to 
have  refused  a  motion  to  strike  a  portion  at 
the  complaint  seeking  to  recover  from  the  in- 
dividual defendant.  Manaf.  Dig.  1 5016  (Ind.  T. 
Ann.  St  1809,  |  3221) .— Tiahomingo  Electric 
Light  &  Power  Co.  v.  Burton  (Ind.  T.)  154. 

i   6.    Issnes,  proof,  aad  Tarlanoe. 

*An  allegation  in  the  petition  that  plaintiffs 
owned  a  passway  over  a  railroad  track,  not 
denied  in  the  answer,  must  be  taken  as  true. 
—Louisville  &  N.  R.  Co.  v.  Scomp  (Ky.)  1024. 

Under  Rev.  St.  1899,  |  645,  evidence  of  a  par- 
tial failure  of  consideration  held  admissible  un- 
der a  plea  of  total  failure  of  consideration.— 
National  Tube  Works  Co.  v.  Ring  Refrigerating 
&  Ice  Mach.  Co.   (Mo.  Sup.)   WO. 

I   6.    Defeots     aad     objeotloas,     'waiver, 
aad  alder  by  verdlet  or  Jadcaieat. 

It  was  not  error  to  permit  plaintiff  to  testify 
to  the  loss  and  value  of  articles  not  set  out  in 
his  bill  of  particulars,  which  amounted  merely 
to  an  amendment  of  plaintifTs  complaint  and 
bill  of  particulars.— Hayes  v.  Brandt  (Ark.)  868. 

*Where  a  petition  alleged  repugnant  grounds 
of  negligence,  the  defect  could  be  readied  by 
a  demurrer  or  motion  to  elect,  but  not  by  a 
demurrer  to  tHe  evidence. — McQuade  ▼.  St.  Louis 
&  S.  Ry.  Co.  (Mo.  Sup.)  562. 

*An  Insufficient  averment  in  a  petition  held 
Immaterial  in  view  of  the  theoi?  on  wliich 
the  cause  was  tried. — Frye  v.  St  Louis,  I.  M. 
ft  S.  Ry.  Cte.  (Mo.  Sup.)  666w 

*Error  in  overruling  a  demurrer  to  a  portion 
of  the  petition  was  unavailing  where  defendant 
answered  over. — Brannock  v.  St  Louis,  M.  & 
8.  B.  R.  Co.  (Mo.  Sup.)  604. 

*It  is  error  to  admit  over  objections  evidence 
in  support  of  allegations  insufficiently  pleaded  to 
constitute  a  cause  of  action.— BlackweU  v.  Speer 
(Tex.  Civ.  App.)  903. 

*Where  demurrer  to  an  answer  was  sustained 
and  defendant  excepted,  it  did  not  waive  de- 
fenses therein  contained  and  omitted  from  the 
second  answer.— City  of  Paris  v.  Cabinets  (Tex. 
av.  App.)  925.  • 

POLICE. 

Municipal  police,  see  "Municipal  Corporations," 
i  1* 

POLICE  POWER. 

Of  mnnlcipality,  see  "Municipal  Oorporations," 
I  8. 

lations    of    weights    and    measures,    see 
"Weights  and  Measures." 

POLICY. 

Of  insurance,  sea  "Insurance.'* 
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POLITICAL  RIGHTS. 

Saffnce,  aee  "ElMtiona." 

POOLS. 

Sm  •Naming.''  I  2. 

POSSESSION. 

See  "AdyenM  Poaaeasion." 

Of  demiaed  premiaea,  aee  "Landlord  and  Ten- 
ant," i  8. 

Of  office,  aee  "Officera,"  |  2. 

Of  real  eatate  aa  gronnd  for  maintaining  action 
of  forcible  entry  and  detainer,  aee  "Forcible 
JbdT  and  Detainer,"  {  1. 

^^t  of  aaaiatance,  aee  "Aaaiatance,  Writ  ofL" 

POST  OFFICE. 

Wdgbt  and  aufficiency  of  evidence  aa  to  mail- 
inc  and  receipt  of  lettera,  aee  "Eyidence,"  1 10. 

POWERS. 

Deed  creating  power  aa  docnmentarjr  evidence, 

■ee  "Evidence,"  f  7. 
Of  attorney,  aee  "Principal  and  Agent,"  t  !• 
Of  aale  in  mortgage,  aee  "Mortgagea,"  |  2. 

PRACTICE. 

In  parHoular  oMl  aoiioru  or  proceeding$. 

See  "Divorce,"  i  8 ;  "Ejectment" ;  "Interplead- 
er" ;  "Prohibition" ;  '^Treepaaa  to  Try  Title," 
S2- 

Accounting  by  executor  or  adminiatrator,  aee 
"Bxecutora  and  Adminiatratora,"  |  8. 

Condemnation  proceedinga,  aee  "Eminent  Do- 
main," I  2. 

Petrtioular  proceedingt  tit  aetiont. 

See  "Al)atement  and  Revival" ;  "Appearance" ; 
"Aaaiatance.  Writ  of";  "Continuance"; 
"Coats" ;  damages,"  H  6-8;  "Depositions" ; 
"Diamiaaal  and  Nonsuif^ ;  "Evidence";  "Exe- 
cution"; "Judgment":  "Judicial  Sales"; 
"Jury";  "Limitation  of  AcUona";  "Parties"; 
"Pleading";  "Process";  "Removal  of  Caus- 
es";  "Stipulations";   "Trial";   "Venue." 

Verdict,  see  "Trial,"  i  16. 

Particular  remediet  in  or  incident  to  aoHong. 
8««   ''Attacbmene' ;     ^Injunction";     "Receiv- 
ers" ;    "Sequestration." 

Prootdure  in  criminal  proieoution». 
See  "Criminal  Law." 

For  offenses  againat  liquor  lawa,  aee  "Intoxi- 
cating Liquors,"  |  5. 

Prooediire  tn  eaeroite  of  ipeoidl  or  limited  jnrit- 

diction. 
In  equity,  see  "EJquity." 

Prooeditrs  tit  or  &y  particular  oourt$  or  trfbunali. 
Ptooednre  of  particular  courts,  see  "Courts." 

Procedure  on  revimo. 
See   "Appeal   and   Error":    "Exceptions,   Bill 
of;    ^'Justicea  of  the  Peace,"   f  2;    "New 
Trial." 

PREFERENCES. 

Blfect  of  jtroceedinga  in  l>ankmptcy,  aee  "Bank- 
rnptcyr  1 1. 


PREJUDICE. 

Ground  (or  reversal  in  civil  acttons,  ■••  "Ap- 
peal and  Error,"  if  24-27. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  |  HL 

PREMIUMS. 

For  insurance,  see  "Inauranoe,"  1$  1,  8> 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverae  Poesession," 
iL 

PRESENTMENT. 

Of  bill  or  note,  see  "Bills  and  Notes,"  t  & 

PRESUMPTIONS. 

As  to  death,  aee  "Death,"  I  1. 

In  civil  actiona,  aee  "Evidence,"  S  1. 

Of  exiatence  of  power  in  ancient  document,  see 

"Evidence,"  S  7. 
On  appeal  or  error,  aee  "Appeal  and  Error,"  || 

21,82. 

PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  i  2. 
In   commiasion   of   homicide,   aee   "HomicidSk" 
112. 

PRINCIPAL  AND  AGENT.    , 

Admiaaiona  by  agent,  see  "ESvidence,"  8  4. 

Agency  for  aale  of  intoxicating  liquors  to  In- 
dians,  aee  "Indiana." 

Authority  of  local  agent  of  carrier,  see  "Car- 
riers," I  2. 

Presumptions  on  failure  to  produce  agent  aa 
witness,  see  "Evidence,"  i  1. 

Agency  in  particular  relationt,  officet,  or  oo- 
oupatiom. 
See  "Attorney  and  Client" ;    "Brokers." 
Agency  of  partner  for  firm,  see  "Partnership," 

For  aale  of  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  S  3. 
Insurance  ag«ita,  aee  "Inaurance,"  H  It  4,  7. 

i    1.    Tlia  relation. 

*A  power  authorizing  an  a^nt  to  sell  and 
dispose  of  certain  land  became  meffective  on  the 
death  of  the  grantor.— Surghenor  v.  Taliaferro 
(Tex.  Civ.  App.)  64a 

i  S.    Mutual  rights,  dntiea,  and  llaUU- 
ties. 

An  agent  buying  wheat,  pursuant  to  a  con- 
tract, foi  hia  principal,  hnd  not  liable  for  a 
shortage  where  he  shipped  to  the  principal  all 
the  wheat  bought.— R.  C.  Stone  Milling  Ca  v. 
Mc Williams  (Mo.  App.)  828. 

A  party  averring  that  his  agent  authorized  to 
buy  wheat,  embezzled  a  part  of  the  wheat,  held 
required  to  show  a  shortage  in  the  alleged  quan- 
tity of  wheat  bought,  and  that  the  shortage 
resulted  from  a  felonious  conversion  by  the 
agent.— R.  C.  Stone  Milling  Co.  v.  McWilliams 
(Mo.  App.)  828. 

t   3.    Biglits  and  UablUtles  as  to  tUrd 
persona. 

'Misrepresentation  concerning  another  by  an 
agent  of  the  firm  Aeld  not  to  create  a  liability  of 


*7olnt  aaaotated.    Bee  arUabiis. 
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Ow  Ann,  nnlen  It  knew  of  and  ntlfled  the 
■lenfs  act.— Bartles  t.  Courtney  (Ind.  T.)  188. 

•An  atrent  who  doea  not  disclose  his  acencT 
will  be  held  aa  prlnoii>ai,  though  the  other 
partjr  waa  pat  upon  notice  of  the  tact  of  his 
agency.— Book  ▼.  Jones  (Tex.  CAy.  App.)  891. 

*An  agent  who  doea  not  disclose  his  agency 
will  be  held  aa  principal.— Book  t.  Jones  (Tex. 
CHt.  App.)  881. 

PRINCIPAL  AND  SURETY. 

See  "Onaranty." 

Conformity   of  Judgment   to  verdict  in   action 
linst  principal  and  surety,  see  "Judgment," 


Smdence  of  alteration  of  contract  in  action 
against  sureties  of  such  contract,  se  "Altera- 
tion of  Instruments." 

Harmless  error  in  action  against  sureties,  see 
"Appeal  and  Error,"  t  24. 

liiabilities  of  sureties  on  bonds  for  perform- 
ance  of  duties  of  office  or  trust,  see  "Onard> 
ian  and  Ward,"  H  2>  8. 

liabilities  of  sureties  on  bonds  in  legal  pro- 
ceedings, see  "Attachment,"  §  8;  "Criminal 
Law,"  I  86. 

I   1.    Xatare  mmA  MttMit  of  lUbiUtr  of 


*If  the  bond  of  a  surety  company  insuring  the 
performance  of  a  building  contract  la  snaoeptible 
of  two  constructions,  one  fayorable  and  tiie 
other  unfavorable  to  the  surety  company,  the 
latter,  if  consistent  with  the  object  for  which 
the  contract  was  made,  must  be  adopted. — ^Amer- 
ican Surety  Co.  of  New  York  v.  San  Antonio 
Loan  &  Trust  Co.  (Tex.  Civ.  App.)  887. 

I  2.    IMsokaice  of  wtatty, 

'Surety  on  a  onilding  contractor's  bond  held 
not  discharged  by  the  obligee  unconsdonsly  fail- 
ing to  retain  a  part  of  the  contract  price.— Mc- 
Kenaie  v.  Barrett  (Tex.  Civ.  App.)  WO. 

'Where  in  .a  building  contract  the  right  of 
the  owner  to  make  changes  in  the  plans  is 
reserved,  a  surety  on  the  contractor's  bond  is 
not  discharged  by  the  exercise  of  the  right  by 
the  owner.— American  Surety  Co.  of  New  York 
V.  San  Antonio  Loan  &  Trust  Co.  (Tex.  Civ. 
App.)  887. 

*Ttk»  owner  in  a  building  contract  may  waive 
compliance  with  a  provision  that  no  alteration 
or  extra  work  is  to  be  done  except  on  the  price 
and  additional  time  necessary  to  complete  the 
same  being  agreed  upon  and  indorsed  on  tbe 
contract,  without  discharging  the  sure^  on  the 
contraotor's  'bond.— American  Surety  Co.  of 
New  York  v.  San  Antonio  Loan  &  Trust  Co. 
(Tex.  Civ.  App.)  887. 

I   8.    Bomedles  of  oredltors. 

Under  a  building  contract  authorising  the 
owner  to  complete  the  work  at  the  oontractmr's 
expense  where  he  failed  to  do  it,  an  allegatiMi 
held  sufficient  to  sustain  proof  of  the  reason- 
ableness of  expenditures  in  finishing  the  work. — 
McKenzie  v.  Barrett  (Tex.  Civ.  App.)  228. 

Evidence  in  an  action  on  a  building  contract- 
tor's  bond  keld  sufficient  to  show  that  the  ex- 
genditnres  made  in  completing  the  work  after 
e  abandoned  it  were  reasonable. — McKenzie 
T.  Barrett  (Tex.  Civ.  App.)  228. 

PRIORITIES. 

Between  successive  tax  deeds,  see  "Taxation," 

f  7. 
Of   claims   against   proper^   In   hands   of   ro- 
'   cdver,  see  'Receivers,"  i  I. 


PRISONS. 

Jails  In  cities,  see  "Municipal  Oorporatiims," 

PRIVATE  ROADS. 

Obstmctioii  by  railroad,  see  "Railroads,"  |  8. 

PRIVILEGL 

Effect  on  limitation,  ase   "Limitation   ot  Ac- 
tions," I  & 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  "Witnesses,"  |  2, 

PROBATE. 

Of  will,  see  "WiUs,"  1 1. 

PROCESS. 

Effect  of  appearance,  see  "Appearance." 
To  sustain  judgment,  see  "Judgment,"  f  1. 

ParHonJor  fomu  of  ^priU  or  other  process. 
See  "Arrest" ;   "Assistance,  Writ  of" ;  "Execu- 
tion";    "Ininnctlon" ;   ^Mandamus";    "Pro- 
hibition" ;  "Quo  Warranto" ;  "Sequestration." 


I   1. 


Hatiire,    laswuioe,    veqnlsitoa,    and 
▼aUiUtr. 


Service  of  a  copy  of  an  order  held  not  a  serv- 
ice of  process,  under  Rev.  St  1889,  H  668,  570, 
necessary  to  institute  a  salt.— Orchard  y.  Na- 
tional Exchange  Bank  (Mo.  App.)  824. 

PROHIBITION. 

Of  traffic  In  intoxicating  liquors,  aea  "Intoxi- 
cating Liquors." 

I    I.    Hatnre  and  Kromids. 

*A  writ  of  prohiliition  held  properly  issued 
by  the  Supreme  Court  to  restrain  the  St  Louis 
Court  of  Appeals  from  hearing  an  issue  raised 
on  a  writ  of  certiorari  issued  by  such  conrt 
without  Jnriadiction.— State  ex  rel.  Sale  v.  Nor- 
tonl  (Mo.  Sup.)  6Bi. 

'Where  the  facts  are  undisputed,  and  as  a 
matter  of  law  under  them  the  court  has  no  Ju- 
risdiction of  the  case,  held  that  writ  of  prohibi- 
tion will  issue. — Carter  v.  Bolster  (Mo.  App.) 
105 


See 


PROMISSORY  NOTES. 

"BUls  and  Notes." 


PROOF. 

Of  loss  insured  against,  see  "Insurance,"  |  6. 

PROPERTY, 

Constitutional  guaranties  of  rights  of  proper- 
ty, see  "Constitutional  Law,"  |  4. 

PartiotUar  tpeoiee  of  property. 
See   "Logs  and  Logging";    "Mines  and   Min- 
erals." 

Traniferi  and  other  mattiere  affeoting  title. 
See  "Adverse  Possession." 
Dedication  to  public  use,  see  "Dedication." 
Taking  for  public  use,  see  "Eminent  Domain." 

PROSECUTING  ATTORNEYS. 

See  "District  and  Prosecuting  Attorney!.'' 
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PROVINCE  OF  COURT  AND  JURY. 

In  civil  actioM,  see  "Trial,"  i  7. 
In  criminal  prosecutions,  see  "Oriminal  Law," 
128. 

PROXIMATE  CAUSE. 

Direct  or  remote  conseqnenoes  of  injury,  see 
"Damages,"  ji  2. 

Of  injury,  see  "Negligence,"  {  2. 

Of  injury  to  servant,  see  "Master  and  Serv- 
ant,'^ I  2. 

PUBLIC  DEBT. 

See  "Municipal  Corporations,"  i  S;  "Sdwols 
and  School  Districts,"  {  1. 

PUBLIC  IMPROVEMENTS. 

By    mimidpalitiea,    see    "Municipal    CSorpora- 

H    9  "• 


tlMia," 


PUBLIC  LANDS. 


Nature  of  title  of  grantee  of  public  lands  as 
question  of  law  or  fact,  see  "Trial,"  (  6. 

Records  of  land  office  as  evidence,  see  "Evi- 
dence," I  7. 

Requirements  of  statute  of  frauds  as  to  sale  of 
land  certificate,  see  "Public  Lands,"  |  2. 

I   1.    Oorenunent  ownership. 

*TitIe  to  an  island  in  the  Missouri  river  held 
not  vested  in  the  state.— Stoner  v.  Royar  (Mo. 
Sup.)   601. 

§  2.    Disposal  of  landa  of  tlie  states. 

Under  Laws  1905,  p.  161,  c.  103,  §  3,  held 
not  necessary  that  a  bid  for  school  lands  should 
be  opened  on  the  day  following  that  on  which 
they  come  on  the  market,  where  such  day  is 
a  legal  holiday.— Fessenden  ▼.  Terrell  (Tex. 
Sup.)  640. 

Under  Act  April  IS,  1905  (Lews  1905,  p. 
159,  c.  108)  lands  held  forfeited  where  they 
were  transferred  by  the  person  to  whom  they 
were  awarded  as  purchaser  and  no  affidavit  of 
settlement  had  been  filed  in  the  general  land 
office.— Good  V.  Terrell  (Tex.  Sup.)  641. 

Rev.  St.  1895,  art.  42182,  relating  to  the  rights 
of  heirs  of  purchasers  of  public  free  school  or 
asylum  'lands,  held  not  repealed  by  the  act  of 
1905  (Acts  1905,  p.  159,  c.  103).— Clark  v.  Ter- 
rell  (Tex.  Sup.)  642. 

'Patent  of  land  as  a  hopiestead  donation  Aeid 
not  subject  to  collateral  attack  by  defendant  in 
action  of  trespass  to  try  title  brought  by  the 
patentee  to  recover  certain  other  lands. — Carter 
V.  Clifton  (Tex.  Civ.  App.)  209. 

*In  trespass  to  try  title  to  land  segregated 
from  tract  of  unsurveyed  school  land  at  plain- 
tiflTs  instance,  as  provided  in  section  6  of  Act 
.\pril  15,  1901  (Laws  1901,  p.  254,  c  88),  amend- 
ing section  6  of  Act  Feb.  ^,  1900  (Laws  1900, 
p.  32,  c.  11),  plaintJCF  lield  not  deprived  of  right 
to  recover  by  reason  of  failure  to  show  the  mak- 
ing of  permanent  improvements  required  by 
Acta  1901,  p.  294,  c.  125,  §  3.— Carter  t.  Clif- 
ton (Tex.  Civ.  App.)  209. 

In  trespass  to  try  title,  plaintiff,  who  caused 
the  land  to  be  segregated  from  a  tract  of  un- 
surveyed school  land  by  surveys  pursuant  to 
section  6  of  Act  April  15,  1901  (Laws  1901, 
p.  264,  c.  88),  amending  section  6  of  Act  Feb. 
23,  1900  (Laws  1900,  p.  32,  c.  11),  and  who 
purchased  the  land  as  additional  lands  under 
Rev.  Civ.  St.  art.  4218  (f  f  f),  held  entitled  to 
recover.— Carter  v.  C3ifton  (Tex.  Civ.  App.)  209. 


I  3.     Spanisli,     HezleaB,     Freneh, 
Rnsalaa  gxanta. 

*The  effect  of  extension  of  final  title  to  a 
land  grant  and  placing  of  the  grantee  in  pos- 
session cannot  be  avoided  by  extraneous  evi- 
dence.—Surghenor  r.  Taliaferro  (Tex.  (}iv.  App.) 
64a 

On  the  extension  of  final  title  to  a  Texas 
land  grant,  the  fee  held  to  have  vested  in  ap- 
plicant's attorney  in  fact  and  not  in  the  appli- 
cant.—Surghenor  V.  Taliaferro  (Tex.  Oiv.  App.) 
64& 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  |  1. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  proi>erty  for  public  use,  see  "Ehninent 
Domain." 

PUNISHMENT. 

See  "Criminal  Law,"  §8  22,  37. 
For  homicide,  see  "Homicide,"  §  IS, 

QUALIFICATION. 

Of  Juror,  see  "Jury,"  8  3. 

Of  special  Judge,  see  'Vudges,"  |  2. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUASHING. 

Attachment,  see  "Attachment,"  I  L 
Indictment  or  information,  see  "Indictment  and 
Information,"  I  6. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  ^  9. 
In  "criminal  prosecutions,  see  "Oriminal  Law," 
123;   "Ilomieide,"  S& 

QUIETING  TITLL 

Application  of  limitations  to  suit  to  qniet  titie, 

see  "Quieting  Titie,"  JI  1,  2. 
Retrospective  operation  of  laws  as  affecting  smt 

to  quiet  title,  see  "Statutes,"  ^  4. 

f    1.    Blsht  of  aotlon  and  defenses. 

In  a  suit  to  quiet  title  under  Rev.  St.  1890, 
S  660,  irregularities  in  the  title  prior  to  the  com- 
mon source  of  title  relied  on  oy  both  parties 
hOd  immaterial.— Harrison  Mach.  Works  v. 
Bowers  (Mo.  Sup.)  770. 

*A  plaintiff  in  a  suit  under  Rev.  St.  1899, 
S  650,  to  quiet  title,  htUd  entitied  to  recover 
by  virtue  of  his  title  from  the  common  source 
relied  <m  by  both  parties.- Harrison  Mach. 
Works  V.  Bowers  (Mo.  Sup.)  770. 

i    2.    Prooeedlngs  and  relief. 

•A  suit  to  qniet  title  under  Rev.  St  1899. 
{  650,  brought  less  than  seven  years  aftw  the 
act  took  effiect,  Ae2<f  not  barred  by  limitations.- 
Haarstick  v.  Gabriel  (Mo.  Sup.)  760. 

'limitations  applicable  to  a  suit  to  quiet 
title  under  Rev.  St  1899,  I  660,  held  those  pre- 
scribed by  Rev.  St  1899,  c  48,  art  1.  and 
not  those  provided  by  article  2.— Haarstick  v. 
Gabriel  (Mo.  Sup.)  760. 

•A  plaintiff  in  a  suit  to  quiet  titie  under  Rev. 
St  1899,  I  650,  who  claims  a  fee-simple  titie. 


*Polat  annotatod.    S«o  syllabvs. 


Digitized  by 


Google 


INDEX. 


1175 


k«td  required  to  riroTe  rach  title.— Stewart  t. 
Lead  Belt  Land  Co.  (Mo.  Sup.)  767. 

QUO  WARRANTO. 

Jarisdlction  of  appellate  courta  to  iaana,  we 
"Courts,"  (  8. 

f   I.   Natare  and  eronnda. 

The  courta  of  the  Indian  Territory  have  only 
omnmon-law  juriadlction  to  grant  writs  of  quo 
warranto.— Painter  t.  United  States  (Ind.  T.) 
852. 

The  statute  of  9  Anne,  c.  20,  authorizing  the 
institution  of  quo  warranto  at  the  instance  of  a 

Srivate  relator,  was  never  in  force  In  the  In- 
lan  Territory.— Painter  ▼.  United  States  (Ind. 
T.)  852. 

Quo  warranto  on  relation  of  a  private  in- 
dividual on  petition  of  a  United  States  attorney 
cannot  be  maintained  in  the  courts  of  the  In- 
dian Territory  without  leave  of  court  to  test 
the  title  of  relator  and  defendant  to  aprivate 
office.— Painter  v.  United  States  (Ind.  •£.)  852. 

RAILROADS. 

See  "Street  Railroads." 

Anravation  or  mitigation  of  damages  caused  by 

operation  of,  see  'Damages,"  {  2. 
Applicability  of  Instructions  to  case  in  action 

for    injuries    caused    by    operation    of,    see 

"Trial,"  §  10. 
Arguments  and  conduct  of  counsel  in  action  for 

injuries  caused  by  operation  of,  see  "Trial," 

As  employers,  see  "Master  and  Servant" 

Assessment  of  damages  from  fires  caused  by 
operation  of,  see  "Damages,"  |  8. 

Carriage  of  goods  and  passengers,  see  Car- 
riers. * 

Condemnation  of  land  by,  see  "Eminent  Do- 
main," I  1. 

Disposition  of  cause  on  appeal  in  action  for  in- 
juries caused  by  oi>eration  of,  see  "Appeal 
and  Error,"  §  30. 

Elvidence  of  similar  facts  in  action  for  injuries 
caused  by  operation  of,  see  "Evidence,"  S  2. 

Harmless  error  in  action  for  injuries  caused  by 
operation  of,  see  "Appeal  and  Error,"  {{  25, 
26. 

Impeachment  of  witnesses  in  action  against,  see 
"witnesses,"  I  4. 

Impeachment  of  witnesses  in  action  for  Injuries 
from  operation  of,  see  "Witnesses,"  §  4. 

Laws  delegating  legislative  powers  to  American 
Railway  Awociation,  see  "Constitutional 
Law."  i  1. 

Objections  for  purpose  ot  review  in  action  for 
injuries  caused  by  operation  of,  see  "Appeal 
and  Error,"  §  5. 

Opinion  evidence  as  to  speed  of  trains,  see  "Evi- 
dence," I  0. 

Pleading  damages  in  action  for  injuries  caused 
by  operation  of,  see  "Damages,"  8  6. 

Province  of  court  and  jury  in  action  for  in- 
juries caused  by  operation  of,  see  "Trial,"  |  7. 

Res  gestffi  in  action  for  injuries  caused  by 
operation  of,  see  "Evidence,"  §  2. 

Retrospective  operation  of  laws  relating  to 
HabUi^  for  injuries  caused  by  operation  of, 
see  "Statutes,"  |  4. 

Taking  case  or  Question  from  jury  in  action  for 
injuries  caused  by  operation  of,  see  "Trial," 
16. 

Weight  of  evidence  as  to  signal*  by  train,  see 
"Evidence,"  §  10. 

I   1.    Bight  of  way  aad  otlie*  lateveata 
in   land. 

The  corporate  successor  of  the  Choctaw  Coal 
ft  Railway  Company  held  not  entitied  to  de- 


fend an  action  on  a  contract  on  the  ground 
that  it  was  ultra  vires  (25  Stat.  38,  c.  13; 
Act  Aug.  24,  1894,  28  Stat  502,  c.  830).— Choc- 
taw, O.  &  O.  R.  Co.  V.  Bond  (Ind.  T.)  335. 

Under  the  facts,  plaintiff  held  entitled  to  re- 
cover on  the  ground  that  he  had  performed  the 
condition  in  a  conditional  promise  in  a  con- 
tract for  the  sale  of  land.— Choctaw,  O.  &  G. 
R.  Co.  V.  Bond  (Ind.  T.)  335. 

'Statement  of  extent  of  easement  reserved 
by  a  deed  of  a  railroad  right  of  way.— Chesa- 
peake &  O.  Ry.  Co.  V.  Richardson  (Ky.)  1042. 

{   2.    Oonstrnotlon,      auiintenance,      and 
eqnlpntent. 

Under  Kirby's  Dig.  i  6560,  a  railroad  com- 
pany held  liable  for  injury  to  a  telephone  line, 
put  on  the  land  after  survey  of  the  right  of 
way,  from  construction  of  the  road  before  filing 
a  map  and  profile. — White  River  Ry.  Co.  v. 
Batesville  &  Winerva  Telephone  Co.  (Ark.^ 
721. 

'Statement  of  damages  for  destruction  of  a 
right  to  a  passway  over  a  railroad. — Chesapeake 
&  O.  Ry.  Co.  V.  Richardson  (Ky.)  1042. 

Facts  held'  not  to  estop  one  to  claim  damages 
for  raising  a  railroad  so  as  to  render  it  im- 
practicable to  use  a  passway  to  which  he  had 
a  right.— Chesapeake  &  O.  Ry.  Co.  v.  Richardson 
(Ky.)  1042. 

An  instruction.  In  an  action  against  a  rail- 
road companv  for  injuries  to  property,  on  the 
measure  of  damages,  held  not  erroneous.— Dal- 
las, C.  &  S.  Ry.  Co.  T.  Langston  (Tex.  dv. 
App.)  426. 

I   8.    Operation— Duty  to  operate. 

Measure  of  recovery  for  obstruction  of  pass- 
way  over  railroad  held  the  diminution  in  the 
value  of  the  use  of  the  property  within  five 
years  before  filing  of  the  suit.— Louisville  & 
N.  R.  Co.  V.  Scomp  (Ky.)  1024. 

Railroad  held  liable  for  obstmction  of  pa!<»- 
way  over  track  only  where  the  obstruction  is 
negligent.— Louisville  &  N.  B.  Co.  v.  Scomp 
(Ky.)    1024. 

I  4.    ^—  Statutory,  aannlelpal,  and  ofll- 
oial  resnlaUona. 

*Acts  1891,  p.  213,  held  to  apply  to  the  op- 
eration of  cars  and  engines  in  a  railroad  yard 
and  to  impose  the  dut^  of  keeping  a  constant 
lookout  for  the  protection  of  laborers  in  a  rail- 
road yard. — Kansas  City  Southern  Ry.  Co.  v. 
Morris  (Ark.)  363. 

Where  a  whistling  post  west  of  a  railroad 
crossing  was  located  outside  the  city  limits, 
a  train  approaching  the  crossing  from  the  west 
was  not  entitled  to  omit  to  whistle  for  such 
crossing  because  the  train  was  not  bound  to 
whistie  within  the  city  limits. — Stotier  v.  Chi- 
cago &  A.  Ry.  Co.  (Mo.  Sup.)  509. 

A  railroad  crossing  not  provided  with  wing 
fences  held  an  unfenced  track  within  a  city 
ordinance  limiting  speed  of  a  railroad  where 
the  track  was  unfenced  within  the  city  to 
eight  miles  an  hour. — Stotier  t.  Chicago  &  A. 
Ry.  Co.  (Mo.  Sup.)  509. 

I   5.   —  Aeeidenta  to  trains. 

The  derailment  of  a  train  held  not  due  to 
the  failure  of  the  operatives  thereof  to  exer- 
cise ordinary  care  in  ita  operation,  or  the  fail- 
ure of  the  railroad  to  exercise  care  in  the  main- 
tenance of  its  track. — Houston  &  T.  C.  R.  Go. 
V.  Anderson  ^ex.  Civ.  App.)  440. 

A  railroad  required  to  repair  a  track  after 
a  wreck  of  a  train  carrying  petroleum  held  not 
required  to  delay  the  repair  of  the  track  to 
lessen  the  damage  to  adjncent  property  by  pre- 
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Tentine  the  flow  of  oil  thereon.— Houston  &  T. 
U  R.  Co.  ▼.  Anderson  (Tez.  Clr.  App.)  440. 

*Tbe  negligence  of  a  railroad  in  failing  to 
stop  the  flow  of  petroleum  onto  adjacent  prem- 
ises in  conseqaence  of  a  wreck  of  a  train 
carrying  petrolenm  held  for  thejury.— Honston 
&  T.  O.  B.  Go.  T.  Anderson  (Tez.  dr.  App.) 
440. 

i  6.    —  Aeeldenta  at  oroasliiga. 

*In  an  action  against  a  railroad  for  the 
death  of  plaintifTs  decedent  at  railroad  crossing, 
Keld,  that  the  question  of  defendant's  new- 
pence was  for  the  Jurv.— Louisrille  &  N.  B. 
Go.  T.  lacas'  Adm'r  (Ky.)  808. 

*In  an  action  against  railroad  for  the  death 
of  plaintiff's  decedent  at  a  crossing,  the  qnea- 
tion  of  decedent's  contributory  negligence  was, 
nnder  conflicting  eridence,  a  question  for  the 
Jqrr.— Louisville  &  N.  R.  Co.  t.  Lucas'  Adm'r 
(E^.)  308. 

*Degree  of  care  on  the  part  of  a  railroad  in 
giving  statutory  or  other  necessary  signals  at 
a  crossing  stated.— Louisyllle  &  N.  R.  Co.  t. 
Lucas'   Adm'r    (Ky.)   808. 

'Railroad  held  not  negligent  in  constructing 
Its  depots  and  other  structures  at  a  point  where 
they  obstructed  view  of  the  railroad  from  a 
crossing.— Louisville  &  N.  R.  Co.  v.  Lucas' 
Adm'r  (Ky.)  308. 

*Rule  of  law  as  to  contributory  negligence 
and  degree  of  care  required  of  a  traveler  at  a 
railroad  crossing  stated. — Louisville  ft  N.  R. 
Co.  V.  Lucas'  Adm'r  (Ky.)  80a 

*Failnre  to  look  and  listen  before  driving 
across  railroad  track  held  not  contributory 
negligence  as  matter  of  law. — Louisville  ft  M. 
B.  Co.  V.  Lucas'  Adm'r  (Ky.)  808. 

Evidence  that  a  railroad  might,  by  erecting 
its  buildings  in  a  different  location,  have  ren- 
dered a  crossing  more  safe,  held  not  compe- 
tent-Louisville ft  N.  R.  Co.  v.  Lucas'  Adm'r 
(Ky.)  30& 

*In  an  action  for  injuries  at  a  railroad  cross- 
ing, plaintiff  held  to  have  established  a  prima 
facie  case  when  she  proved  her  injury,  and  a 
violation  of  Rev.  St  1890,  J  1102,  regulating 
8ignaIs.T-Stotler  v.  Chicago  &  A.  Ry.  Co.  (Mo. 
Sup.)  tm. 

Facts  held  sufficient  to  justify  an  inference 
that  a  railroad's  breach  of  a  speed  ordinance 
was  the  proximate  cause  of  plaintifTs  injury 
in  a  collision  at  a  crossing.— Stotler  v.  Chicago 
ft  A.  Ry.  Co.  (Mo.  Sup.)  509. 

'Violation  of  a  municipal  speed  ordinance 
limiting  speed  of  railroad  trains  within  the  city, 
where  its  track  was  not  fenced,  to  eight  miles 
an  hour,  held  negligence  per  se,  whether  the 
railroad  company  had  accepted  such  ordinance 
or  not— Stotler  v.  Chicago  ft  A.  Ry.  Co.  (Mo, 
Sup.)  609. 

In  an  action  (or  injuries  to  plaintiff  in  a 
collision  at  a  railroad  crossing,  plaintiff  held 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law.— Stotier  v.  Chicago  ft  A.  Ry.  Co. 
(Mo.  Sup.)  609. 

The  right  of  the  public  to  go  directiy  across 
a  track  at  a  particular  place,  and  the  assent 
of  the  company  thereto  rendering  it  a  public 
crossing,  may  be  establiflhed  by  drcumstantial 
evidence.— Houston,  E.  ft  W.  T.  Ry.  Co.  v. 
Adams  (Tez.  Civ.  App.)  222. 

I  7.   ^—  Injuries  to  persons  on  o»  near 
tvaeks. 

*The  role  as  to  the  care  required  of  a  rail- 
road company  as  to  pedestrians  using  the  track 
after  long  acquiescence  on  the  part  of  the  com- 1 
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pany  stated.— Frye  ▼.  St  Loula,  I.  M.  ft  S. 
Ry.  Co.  (Mo.  Sup.)  568. 

'Under  the  facts  a  railroad  company  had 
not  to  have  owed  any  duty  to  one  walking  on 
the  track.— Frye  v.  St  LouU,  I.  M.  ft  S.  Ry. 
Co.  (Mo.  Sup.)  566. 

'Absence  of  a  headlight  on  a  locomotive  held 
not  negligence  as  against  a  trespasser.— Frye  v. 
St  Louis,  L  M.  ft  S.  Ry.  Co.  (Mo.  Sap.)  606. 

'Under  B«t.  St  1899,  {  1106,  held  negUgenco 
per  se  for  any  person  to  walk  on  a  railroad 
track.— Frye  v.  St  Louis,  I.  M.  ft  S.  Ry.  Co. 
(Mo.   Sup.)   666. 

In  an  action  against  a  railroad  for  injories 
to  one  walking  on  the  track  in  the  nighttime, 
evidence  held  to  show  that  defendant  had  no  no- 
tice that  the  track  was  so  used. — Frye  v.  St 
Louis,  I.  M.  ft  S.  Ry.  Co.  (Mo.  Sup.)  666. 

'A  railroad  company  held  to  the  care  of  an 
ordinarily  prudent  person  in  the  operation  of 
its  train  at  a  place  alleged  not  to  have  been 
a  public  crossing.— Houston,  E.  ft  W.  T.  Ry. 
Co.  ▼.  Adams  (Tez.  Civ.  App.)  222. 

In  an  action  for  injuries  received  by  being 
struck  by  a  car  against  which  a  train  had  been 
backed,  an  instruction  held  erroneous  for  fail- 
ing to  require  a  negligent  act  on  the  part  of 
the  company.— Honston,  E.  ft  W.  T.  By.  Co. 
V.  Adams  (Tex.  Civ.  App.)  222. 

i  8.    ^—  Injvrlea  to  animals  on  or  near 
traeks. 

'Trainmen  who  could  have  foreseen  that  horse 
would  attempt  to  go  on  trestle  or  culvert  and 
be  injured  Mid  negligent  in  failing  to  stop 
train.— Paragould  Southeastern  Ry.  Co.  ▼. 
Crunk   (ArkT)   682. 

'A  railway  company  held  not  liable  for  kill- 
ing an  animal  on  its  tracks,  where,  after  the 
engineer  discovered   the  animal,   he  could   not 

grevent  the  killing  by  the  use  of  the  means  at 
is  command.— ^Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Scofield  (Tez.  Glv.  App.)  4^. 

'A  railroad  company  killing  an  animal  at 
a  public  crossing  in  a  district  in  which  stock 
is  prohibited  from  running  at  large  held  not 
liable,  unless  gross  n^ligence  is  shown.- Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  r.  Soofleld 
(Tez.  Civ.  App.)  '^5. 

{9.   Fires. 

'In  an  action  against  a  railroad  company  for 
the  destruction  of  a  meadow  by  fire,  plaintiff 
held  entitied  to  recover  the  value  of  the  grass 
destroyed  and  the  rental  value  of  the  meadow 
for  the  succeeding  year.— Knight  t.  Chicago, 
R.  L  ft  P.  Ry.  C!o.  (Mo.  App.)  81. 

REAL  ACTIONS. 

See  "Ejectment";  "Forcible  Entry  and  Detain- 
er," §  1;  "Trespass  to  Try  Title." 

Disposition  of  cause  on  appeal,  see  "'Appeal 
and  Error,"  i  80. 

REAL  ESTATE  AGENTS. 

See  "Brokers." 

REASONABLE  DOUBT. 

Degree  of  proof  required  in  criminal  prose- 
cution, see  "Criminal  Law,"  {  16. 
Instructions  on,  see  "Criminal  Law,"  t  21. 

RECEIVERS. 

i   I.    AUovanoe  and  payment  of  elalme. 

'Expenses  of  a  receivership  held  entitied  to 

griority  over  other  claims.— Orchard  v.  National 
Ixchange  Bank  (Mo.  App.)  824. 
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i  2.     Acoowatlmc  and  eempeasatloii. 

An  order  of  court  in  a  receivership  proceed- 
ing reqoirlns  a  third  person  who  had  received 
aaseta  irom  the  receiver  to  return  to  the  receiv- 
er a  sum  sufficient  to  pay  the  expenses  of  the 
receivership  held  enforceable  by  proceeding  for 
contempt,  seqaestration  of  assets  or  proper 
equitable  remedy. — Orchard  v.  NadonaJ  Six- 
change  Bank  (Ho.  App.)  82A. 

The  court  in  a  receivership  proceeding  held  au- 
thorised to  reqnire  a  bank  which  had  re- 
ceived assets  from  the  receiver  to  return  to  the 
receiver  a  sum  necessary  to  pay  a  balance  due 
him  for  the  expense  of  the  receivership. — Or- 
chard V.  National  Bxchange  Bank  (Mo.  App.) 
824. 

RECEIVING  STOLEN  GOODS. 

Harmless  error,  see  "Oriminal  Law,"  {  36. 

RECORDS. 

Estoppel  by  record,  see  "Batoppel,"  I  1. 

Of  particular  facU.  act*,  inttrumenti,  or  pro- 
oeedingi  not  judicial. 

See  "Chattel  Mortgages,"  t  2. 

Appointment  of  prosecnting  attorney,  see  "Dis- 
trict and  Prosecuting  Attorneys." 

Foreign  wills,  see  "Wills,"  §  1. 

Highway  proceedings,  see  "Highways,"  {  1. 

Instruments  transferring  possession  of  Indiu) 
lands,  see  "Indians." 

Of  judicial  prooeedingt. 
Abstract  for  purpose  of  review,  see   "Appeal 

and  Error,"  {  10. 
Transcript   on    appeal   or   writ   of   error,    see 

"Appeal    and    Error,"   H   10-14;    "Criminal 

Law,"  I  81. 

Record*  a»  evidence,  and  evidenee  reiating  to 
matter*  of  record. 
See  "Evidence."  §  8. 
Aa  evidence,  see  "Evidence,"  i  7. 

REFERENCE. 

Exceptions  to  master's  report  for  purpose  of 
review,  see  "Appeal  ana  Error,"  |  8. 

To  master  or  commissioner  in  equity,  see 
"Equity,"  i  2. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 

i   I.    Prooeedlaca  and  relief. 

'Statement  of  proofs  necessary  to  warrant 
reformation  of  deed  on  the  ground  <^  mistake. 
—Davenport  v.  Hudspeth  (Ark.)  699. 

An  administrator's  deed  will  not  be  reformed 
where  the  only  evidence  of  its  execution  is  an 
entry  in  an  abstract  of  the  conn^.— Cunning- 
ham V.  Edsall  (Mo.  Snp.)  546. 

REFUND. 

Of  money  paid  as  condition  to  setting  aside  ex- 
ecution sale,  see  "Execution,"  f  1. 

REGISTRATION. 

See  "Chattel  Mortgages,"  I  2. 

REHEARING. 

B«e  "New  Trial." 


REINSTATEMENT. 

Of  case  on  appeal,  see  "Appeal  and  Error," 
I  W. 

RELEASE 

See  "Compromise  and   Settlement" 
ApplicabUity  to  case  of  instructions  as  to  re- 

leaae,  see  "Trial,"  i  10. 
Of  insurance,  see  "Insurance,"  f  8. 

I   1.    Bea«laltes  oaUl  TaUdlty. 

*Mere  ignorance  of  a  party  as  to  the  con- 
tents of  an  instrument  will  not  avoid  It  in  the 
absence  of  evidence  of  fraud,  accident,  or  mis- 
take, and  freedom  from  negligence  in  its  execn? 
tion.— Missouri,  K.  &  T.  By.  C!o.  of  Texas  t. 
Oralg  (Tex.  Civ.  App.)  907. 

i  S.    Pleadlac>  «Tld«n««,  trial,  and  re- 
▼ieir. 

*0n  an  issue  as  to  the  validity  of  a  re- 
lease, an  instruction  held  objectionable  as  mis- 
leading the  jury  to  believe  that  plaintiff's  mere 
ignorance  of  the  contents  of  the  instrument  at 
the  time  of  aiming  It  was  sufficient  to  avoid 
It— Missouri,  K.  &  T.  By.  Co.  of  Texas  v. 
Craig  (Tex.  Civ.  App.)  807. 

*In  an  action  for  injuries  to  a  passenger,  the 
refusal  of  an  instruction  to  find  for  defendant 
unless  plaintiff  had  not  sufficient  capacity  to 
understand  what  he  was  doing  when  ne  signed 
a  release  held  error. — Missouri,  K.  &  T.  By.  Co. 
of  Texas  v.  Oaig  (Tex.  Civ.  App.)  907. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence,"  i  2. 
Of  evidence  in  criminal  prosecutions,  see    Crim- 
inal Law,"  {  7. 

RELIGIOUS  SOCIETIES. 

Construction  of  bequest  to,  see  "Wills,"  i  2. 
Sale  of  intoxicating  liquors  near  church  build- 
ing, see  "Intoxicating  Liquor*,"  |  8. 

Oral  authority  from  a  majority  of  the  mem- 
bers of  the  vestry  of  a  chuKh,  given  during  a 
session  of  the  body,  held  sufficient  to  author- 
ize the  rector,  who  was  president  of  the  vestry, 
to  act  as  the  vestry's  agent  in  the  building  of 
a  church.— Cann  v.  Church  of  Holy  Redeemer 
(Mo.  App.)  781. 

Vestrymen,  having  delegated  the  control  of 
the  preparation  of  plans  for  a  church  building 
to  the  rector,  lield  not  entitled  to  reject  plana 
drawn  according  to  the  rector's  directions  be- 
cause they  were  dissatisfied  therewith.— Cann  v. 
Church  of  Holy  Bedeemer  (Mo.  App.)  781. 

In  an  action  for  the  value  of  plans  pre- 
pared for  the  construction  of  a  churcn,  whether 
the  rector  had  authority  to  contract  for  and  ac- 
cept plans  as  agent  of  the  vestnr  held  for  the 
jury.— Cann  v.  Church  of  Holy  Bedeemer  (Mo, 
App.)    781. 

REMAINDERS. 


See  "Life  Estates." 
Creadon  by  deed,  see 


'Deeds,"  I  3; 


REMAND. 

Of  cause  removed  from  state  court,  see  "Be- 
moval  of  Causes,"  §  3. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Injunc- 
tion," »  S. 
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REMITTITUR. 

Bffect  M  earing  irregularity  in  arririnf  at  yw- 
diet,  we  "Trial,"  {  17. 

REMOVAL 

From  ofiSce  in  general,  see  "OfiScera,"  |  1. 
Of  Judge,  Bee  "Judges,"  t  1. 

REMOVAL  OF  CAUSES. 

Cliange  of  venue  or  place  of  trial,  see  "Ven- 
ue,''^ I  3. 

I   1.    Origin,  aatnre,  and  anbjoet  of  «ob> 
troTersy. 

*An  amendment  of  a  complaint  held  not  to 
have  changed  a  nonremovable  cause  into  a  re- 
movable one,  80  that  the  court  did  not  err,  after 
the  cause  had  l>een  remanded  by  the  federal 
court,  in  refusing  to  sustain  a  -second  petition 
for  removal,  based  on  the  complaint  as  amend- 
ed.—St.  Louis,  I.  M.  &  S.  Ry.  Co.  ▼.  Neal 
(Ark.)  95& 

I   2.    OltlieBshlp  or  sllensge  of  partlea. 

•The  overruling  of  a  railroad  company's  peti- 
tion to  remove  a  cause  to  the  federal  court,  and 
its  plea  in  abatement  alleging  a  fraudulent 
Joinder  of  parties  defendant  to  prevent  such 
removal,  held  not  error.— Stotler  v.  Chicago  & 
A.  Ry.  Co.  (Mo.  Sup.)  509. 

i  8.    Beotsnd  or  dismissal  of  eanse. 

*An  order  of  a  federal  court  remanding  a 
cause  to  a  state  court  from  which  it  had  been 
removed  cannot  be  reviewed  on  appeal  to  the 
state  Supreme  Court. — St.  TiOnis,  I.  M.  &  S.  By. 
Co.  V.  Neal  "(Ark.)  958. 

REMOVAL  OF  CLOUD. 

See  "Quieting  TiUe." 

RENEWAL 

Of  filing  or  record  of  chattel  mortgage,  Me 
"Chattel  Mortgages,"  {  2. 

RENT. 

See  "Landlord  and  Tenant,"  i  2. 

REPAIRS. 

Of  highway,  see  "Highways."  1 1. 
Of  premises  demised,  see  "Landlord  and  Ten- 
ant," {  1. 

REPEAL 

Of  sUtutes,  see  "Statutes,"  |  4 

REPLEVIN. 

As  adequate  remedy  at  law  as  ground  tor  re- 
fusal of  injunction,  see  "Injunction,"  {  3. 

Conclusiveness  of  adjudication  in  replevin,  see 
"Judgment,"  g  7. 

Of  exempt  property,  see  "Exemptions,"  {  2. 

Prosecution  of  replevin  as  electi<m  of  remedy, 
see  "Election  of  Remedies." 

REPORT. 

Sxceptlons  to  master's  report  for  pnrpoM  of 
review,  see  "Appeal  and  Error,"  I  6. 

Of  jury  in  condemnation  proceedings,  see  "Em- 
inent Domain,"  }  2, 


Of    master    or    commissioner    in    eqnity,    see 

"B<}uity,"  I  2. 
Of  viewers  in  proceedings  to  establish  drain, 

see  "Drains,"  fi  1,  2. 

REQUESTS. 

For  instmctions  in  civil  actions,  see  "Trial," 

ill. 
For  instructions  in  criminal  proaeeutions,  see 

"Criminal  Law,"  f  25. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 
Of  contract,  see  "Contracts,"  I  4. 
Of  contract  for  sale  of  goods,  see  "Sales,"  {  2. 

RES  GEST/E. 

In  civil  actions,  see  "Evidence,"  I  2. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  7. 

RESIDENCE. 

Of  special  judge,  see  "Judges,"  |  2. 

RES  JUDICATA. 

See  "Jndgme&t,"  SS  6,  7. 

RESTRAINT  OF  TRADE. 

Contracts  in  restraint  of  trade,  see  "Contracts," 
II. 

RESTRICTIONS. 

In  wflla,  see  "WiUs,"  |  2. 

RETIRING  PARTNERS. 

Seo  "Partnership,"  {  8. 

RETROSPECTIVE  LAWS. 

See  "Statutes,"  |  4. 

REVENUE. 

See  "Taxation." 

REVERSAL 

On  appeal  in  criminal  prosecution,  see  "Crim- 
inal Law,"  i  86. 

REVIEW. 

See  "Appeal  and  Error";    "Criminal  Lew,"  H 
29-86 ;   "Justices  of  the  Peace,"  |  2. 

RIGHT  OF  WAY. 

Of  railroads,  see  "Railroads,"  {  1. 

RIGHT  TO  OPEN  AND  CLOSE 

See  "Trial."  I  & 

RIPARIAN  RIGHTS. 

See  "Waters  and  Water  Courses,"  {  1. 


'Point  annotated.    See  syllalins. 
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RISKS. 

Assnined  by  empIofA,  see  "Maiter  and  Sairmnt," 
§§6,  a 

ROADS. 

See  "Highways." 

Streets  In  cities,  see  "Municipal  Corporations," 

ROBBERY. 

paiding    trial,    see    "Orimlnal 
see   "Criminal   Law," 


trial, 


Adjournments 

Law,"  {  19. 
Motions  for  new 

t28. 
Relevancy  of  evidence,  see  "Criminal  Law,"  |  7. 

*One  may  be  guilty  of  robbery,  though  he 
takes  the  property  merely  by  puttuig  the  owner 
in  fear.-<!ommonwealth  r.  Titsworth  (Ky.) 
1028. 

*In  a  prosecution  for  robbery,  evidence  as 
to  the  revolver  taken  from  the  person  robbed 
and  introduced  in  evidence  was  admissible. — 
State  V.  Finn  (Mo.  Sup.)  9. 

SALES. 

Action  for  fraud  in  inducing  sale,  see  "Fraud," 
S  !• 

Applicability  of  instructions  to  case  in  ac- 
tion for  goods  sold,  see  "Trial,"  |  lO. 

Declarations  of  law  as  to  representations  by 
purchaser's  agent  on  trial  by  court  without 
Jury,  see  "Trial,"  §  16. 

Gambling  contracts  for  future  delivery  of  goods, 
see  "Gaming,"  |  1. 

Modification  of  contract  of  sale,  see  "Con- 
tracts," I  3. 

Province  of  court  and  jury  in  action  tat  goods 
sold,  see  "Trial,"  i  7. 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  I  8. 

Sale*  iv  or  to  partioular  dauM  of  p«r»on*. 
Trustees,  see  "Trusts,"  i  8. 

Salet  of  particular  specie*  of,  or  e»tatM  or  in- 

tere*t*  in,  property. 
See  "Intoxicating  Liquors." 
Exempt  property,  see  "Exemptions,"  I  2. 
Intoxicating  liquors  to  Indians,  see  "Indians." 
Realty,  see  "Vendor  and  Purchaser." 
Timber,  see  "Logs  and  Logging." 
Trust  property,  see  "Trusts,"  |  8. 

Sale»  on  jvdicial  or  other  prooeeding$. 
See  "Judicial  Sales" ;   "Partition,"  i  1. 
On  execution,  see  "Execution,"  i  1. 
On  foreclosure  of  mortgage,   see  "Mortgages," 

8  2. 
Tax  sale^  see  "Taxation,"  |  6. 

I   1.     Beqnlsltes    and    validity    of    eon- 
traot. 

'Statement  by  agent  of  purchaser  as  to  mar- 
ket price  held  not  an  expression  of  opinion,  but 
a  statement  of  fact. — American  Hardwood  Lum- 
ber Co.  V.  Dent  (Mo.  App.)  814. 

*That  fraudulent  misstatements  should  have 
been  sole  inducement  for  entering  into  contract 
of  sale  held  not  essential  to  rescission  by  seller. 
—American  Hardwood  Lumber  Co.  v.  Dent 
(Mo.  App.)  814. 


i   2. 


of  eon* 


Hodlfloaiioii  or  resolsslan 
traot. 

*A  seller  held  justified  in  treating  the  bnyer's 
conduct  as  a  refusal  to  carry  out  the  contmct, 
entitling  him  to  rescind  and  replevy  the  goods. 
— Strother  ▼.  McMullen  Lumber  Co.  (Mo.  Sup.) 
34» 


I   3.    PovfonKanee  of  oentraet. 

*The  seller  cannot  recover  for  goods  shipped  to 
the  wrong  address  and  not  delivered.— American 
Standard  Jewelry  Ca  v.  Witherington  (Ark.) 
695. 

(  A.     Operatloa  and  eCeot. 

A  contract  of  sale  construed,  and  held  to  call 
for  cash  payment.— Strother  v.  McMullen  Lum- 
ber Co.   (Mo.   Sup.)  84. 

•Where  a  seller  on  the  faith  of  the  contract 
of  sale  calling  for  a  cash  payment  makes  an 
actual  delivery,  no  titie  passes  if  the  buyer 
fails  to  make  cash  payment,  and  the  seller 
may  replevin.— Strother  v.  McMullen  Lumber 
Co.  (Mo.  Sup.)  34. 

f    8.    WarrantleB. 

A  guaranty  as  to  work  a  mill  would  do  held 
to  extend  to  all  matters  affecting  the  profita- 
bleness of  the  work  done  by  the  mill.— Sprout 
Waldron  &  Co.  v.  Hunter  (Ky.)  l(X)e. 

A  guaranty  as  to  work  a  mill  would  do  held 
fulfilled  when  mill  was  put  in  condition  to  do 
the  work  for  a  reasonable  time. — Sprout  Wal- 
dron &  Ca  V.  Hunter  (Ky.)  1(X)6. 

*A  purchaser  is  bound  to  promptiy  notify 
the  seller  of  a  breach  of  guaranty  where  the 
contract  contemplates  ite  fulfillment.— Sprout 
Waldron  ft  Co.  v.  Hunter  (Ky.)   1006. 

*A  purchaser  continuing  for  an  unreasonable 
length  of  time  to  use  machinery  without  no- 
tice to  the  seller  of  its  deficiency  held  to  be 
an  acceptance  of  machinery  as  compliance  with 
vendor's  guaranty.— Sprout  Waldron  &  Co.  v. 
Hunter  (Ky.)  l006. 

I  6.     Remedies  of  seller. 

*The  seller  of  goods  lost  in  transit  could  i^ot 
recover  the  price  thereof  from  the  buyer  without 
showing  the  shipment  of  advertising  matter, 
jewelry,  etc,  which  were  to  accompany  the 
goods.— B.  E.  Sutherland  Medicine  Co.  v.  Bal- 
timore (Ark.)  966. 

'Seller  of  three  horses,  having  retaken  one. 
held  entitied  to  recover  onlv  the  reasonable 
value  of  the  other  two  less  damages  sustained 
by  the  retaking  of  the  one.— Nelson  v.  Nelson 
(Mo.  App.)  101. 

i   7.    Conditional  sales.  ' 

A  seller  accepting  a  deed  of  trust  to  secgre 
pnrcbase-money  notes  for  machinery,  reserv- 
ing to  him  the  title  until  payment,  and  in- 
stituting a  suit  to  foreclose  the  deed,  held  not 
to  waive  his  title  reserved  in  the  notes,  but  an 
election  of  remedies. — Foster  v.  Briggs  Machin- 
ery &  Supply  Co.  (Ind.  T.)  120. 

A  seller  of  goods  to  a  corporation  held  not 
estopped  as  against  another  creditor  from  as- 
serting his  righta  under  an  agreement  provid- 
ing for  his  retention  of  title  until  payment. 
—Foster  v.  Briggs  Machinery  &  Supply  Co. 
and.  T.)  120. 

SATISFACTION. 

See  "Compromise  and  Settlement" ;  "Release." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Judgment  in  action  against  school  trustees  as 

bar  to  subsequent  actions,   see   "Judgment," 

i  6. 
Public  school  lands,  see  "Public  Lands,"  {  2. 
Removal  of  judge  for  conspiracy  to  defeat  school 

taxes,  see  "Judges,"  SI. 
Sale  of   intoxicating  liqnors  near  school,   see 

"Intoxicating  Liquois,"  |  8. 

I   1.    Pnbllo  soliools. 

'Contract  for  the  employment  of  a  teacher  by 
district  directors  held  subject  to  ratification  by 
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the  district— Scbool  Dist  No.  47  v.  Goodwin 
(Ark.)  696. 

Byidence  in  an  action  on  a  contract  to  teadi 
school  considered,  and  held  sufficient  to  prove 
ratification.— School  Dist.  No.  47  v.  Goodwin 
(Ark.)  69a 

*Reecisaion  by  school  district  of  contract  for 
teaching  held  not  justified.— School  Dist  No.  23 
T.  Ozmer  (Ark.)  974. 

•Under  E7.  St  1903,  |  4436,  a  county 
fcfaool  supenntendent  held  authorized  to  deem 
the  office  of  trustee  vacant,  and  fill  it  by  ap- 
pointment—Smith V.  Ritchie  (Ky.)  330. 

In  prosecution  for  fraudulently  using  ques- 
tions prepared  by  the  State  Superintendent  of 
Public  Instruction  for  the  examination  of  teach- 
ers for  certificates,  evidence  held  insufficient  to 
sustain  a  conviction. — Ehilsom  ▼.  State  (Tex.  Cr. 
App.)  853. 

Under  Acta  1900.  p.  19,  c.  7,  I  6)  re-enacted 
in  Acts  1906,  p.  808,  c.  124.  {  168,  where  a 
city's  schools  were  under  tne  control  of  a 
board  of  trustees,  and  the  board  certified  the 
amount  of  taxes  required,  the  city  council  had 
no  discretion  to  refuse  to  levy  the  amount  cer- 
tified.—Cite  Council  of  City  of  Crockett  v. 
Board  of  Trustees  for  Independent  School  Dist 
of  City  of  Crockett  (Tex.  Civ.  App.)  889. 

SEARCHES  AND  SEIZURES. 

Under  laws  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors,"  {  6. 

SECONDARY  EVIDENCE. 

Jn  civil  actions,  see  "Evidence,"  {  8. 

SEDUCTION. 

Oontimnance,    of    prosecution   for,    see   "Crim- 
inal Law,''  {  17. 

S   1.    OItU  UablUty. 

•Since  St  1908,  {  2,  does  not  modify  the  com- 
mon-law rule  tliat  the  relation  of  master  and 
servant  or  parent  and  child  must  appear  in  ac- 
tions for  sednction,  a  mother  held  not  entitled  to 
recover  for  dte  ^seduction  of  her  illegitimate 
daughter.— Taylor  v.  Daniel  (Ky.)  986. 

SELF-DEFENSE. 

See  "Homicide,"  H  3-11. 

SEPARATE  ESTATE 

Of  married  women,  see  "Husband  and  Wife," 
14. 

SEPARATE  PROPERTY. 

Of  married  women,  see  "Husband  and  Wife," 
«6. 

SEPARATION. 

See  "Husband  and  Wife,"  {  7. 

SEQUESTRATION. 

A  writ  of  sequestration  void,  under  Sayles' 
Rev.  Cav.  St  art  4864,  providing  that  the  writ 
of  sequestration  may  only  issue  at  the  com- 
mencement or  before  final  judgment,  of  a 
suit— Watt  V.  Parlin  A  Orendorff  Co.  (Tex. 
Civ.   App.)  428. 

Where  a  note  and  chattel  mortgage  upon 
which  a  writ  of  sequestration  was  issued  against 


J.  M.  Peters  was  signed  br  M.  X  Peters,  the- 
writ  held  a  nuUilr  as  to  M.  J.  Peters,  whidi 
his  transferee  conld  plead  in  bar  of  a  recovery 
by  the  plaintifC— Watt  r.  Parlin  &  OrendoifT 
Co.  (Tex.  Civ.  App.)  428. 

SERVICE. 

Of  process,  see  "Process,"  i  1. 

SERVICES. 

See  "Work  and  Labor." 

SETTLEMENT. 

See  "Compromise  and  Settlement";   "Releaae."^ 

By  assignee  for  benefit  of  creditors,  see  "As- 
signments for  Benefit  of  Creditors,"  !  2. 

By  executor  or  administrator,  see  "Executors 
and  Administrators,"  §  8. 

By  guardian  of  infant,  see  "Guardian  and 
Ward,"  t  2. 

Of  bill  of  exceptions,  see  "Exceptions,  BUI  of," 
§2. 

Review  of  settlement  of  administrator  as  de- 
fendant on  finality  of  determination,  see  "Ap- 
peal and  Error,"  §  2. 

SEVERANCE. 

Of  defendants  in  criminal  prosecntiMi,  see 
"Criminal  Law,"  f  la 

SHERIFFS  AND  CONSTABLES. 

Motion  against  sheriff  and  sureties  for  failure 
to  levy  execution  as  basis  for  action  for  mali- 
cious prosecution,  see  "Malicious  Prosecu- 
tion," f  1. 

SHOWS. 

See  "Theaters  and  Shows." 

SINKING  FUNDS. 

For  municipal  indebtednees,  see  "Municipal 
Corporations,"  {  5. 


Of  property  for  purpose  of  taxation,  see  "Taxa- 
tion.'' {  2. 


SITUS. 

rpose  of  ta 

SLANDER. 

See  "Ubel  and  Slander." 

SLAVES. 

Evidence  held  insufficient  to  show  as  matter 
of  law  that  the  beneficiary  of  a  deed  of  trust 
was  a  freedwoman,  bo  as  to  have  capacity  to 
take  land  as  l)eneficiary.— Wright  v.  Nona  Milhi 
Co.  (Tex.  Civ.  App.)  917. 


SOCIETIES. 


See  "Clubs." 


SPECIAL  JUDGE. 

See  "Judges,"  H  1,  2. 

SPECIAL  LAWS. 

See  "Statutes,"  §  2. 


*Polmt  annotated.    See  sjllabiu. 
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SPECIFICATIONS. 

Of  umn,  we  "Appeal  and  Error,"  {  Ifi. 

SPECIFIC  PERFORMANCE. 

Torm  of  remedy  for  breach  ot  contract,  see 
"CwitractB,"  t  6. 

-f   1.    Oontraeto  enf  oroeable. 

*A  person  held  entitled  to  specific  performance 
■of  an  oral  contract  for  the  exchange  of  lands. — 
Brlns  T.  Sandefnr  Julian  Co.  (Ark.)  677. 

'Contract  for  transfer  of  corporate  atock  held 
to  be  8i>ecificaIIy  enforced  where  there  is  no 
way  of  proving  amount  of  damages  from  breach 
of  contract— Dennison  v.  Keasbey  (Mo.  Sop.) 
-646. 

SPECUUTION. 

In  futures,  we  "Oaming,"  |  1. 

SPEED. 

Opinion  evidence  as  to  speed  ot  trains,  we  "Bvi- 
dence,"  I  9. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

SPLITTING  CAUSES  OF  ACTION. 

See  "AcUon,"  I  2. 

STARE  DECISIS. 

See  "Courts,"  |  1. 

STATEMENT. 

By   witness   Inconsistent   with    testimony,    see 

^Witnesses,"  I  4. 
Of  case  or  facta   for  purpose  of  review,  see 

"Appeal  and  Error,"  if  10.  13. 
Of  mechanic's  lien,  see  "Mechanics'  Liens,"  |  2. 

STATES. 

Oonrts,  see  "Courts." 

LMislatiTe  power,   see   "Constitutional    Law," 

Ownership  of  lands,  see  "Public  Lands,"  i  1. 
Public  lands,  see  "Public  Lands,"  t  2. 

STATUTES. 

Law  ot  the  case  as  to  construction  of,  see  "Ap- 
peal and  Error,"  f  29. 

Provition*  rtlaUng  to  partioular  tubjeot*. 
See  "Adoption";  "Adverse  Possession,"  i  1; 
"Appeal  and  Error,"  \i  1,  80;  "Chattel  Mort- 
gages," i  2;  "Commerce,"  f  1;  "(Corpora- 
tions,'' {  1;  "Death,"  t  2;  "Depositions"; 
"Descent  and  Distribution":  "Dismissal  and 
Nonsuit,"  I  1;   "District  and  Prosecuting  At- 


torneys"; "Evidence,"  §  7;  "Exemptions." 
§  2 ;  "Forgery"  ;  "Gaming,"  §  2 ;  "Guardian 
and  Ward,"  §  1;  "Highways,"  §  1;  "Home- 
stead," §  2;  "Husband  and  Wife,"  |§  3,  4; 
"Indians" ;  "Indictment  and  Information," 
§§  3,  5 ;  "Infants,"  §  2 ;  "Insurance,"  S§  3,  5, 
7  ;  "Intoxicating  Liquors"  ;  "Judges,"  §  2 ; 
"Jury,"  §  2;  "Justices  of  the  Peace,"  §  2; 
"Limitation  of  Actions,"  |§  1,  2  ;  "Mechanics' 
liens" ;  "Mines  and  Minerals, '  §  1 ;  "Mu- 
nicipal Corporations,"  §  5;  "New  Trial,"  |  2; 
"Railroads,''  %  4. 
Penalties  for  nonpayment  of  taxes,  see  "Tax- 
ation," i  & 
Statute  of  frauds,  see  "Frahda,  Statute  of." 
Trial  of  tax  title,  see  "Taxation,"  i  7. 

I   1.    Enmotanent,  reqnlsltss,  wad  validity 
In  genermL 

*0n  appeal  held  that  the  Supreme  Court 
would  examine  the  statute  rolls  to  determine  the 
validity  of  Rev.  St  1899,  t  1125.— Brannock  v. 
St.  Louis,  M.  &  S.  E.  R.  Co.  (Ma  Sup.)  604. 

I   2.    Oaneral  and  special  or  local  laws. 

*Acts  1901,  p.  120,  relating  to  the  Twenty- 
Fifth  judicial  circuit  court,  held  not  a  roedal  or 
local  law  within  CJonst  art  4,  §  53.— Coffey  v. 
City  of  Carthage  (Mo.  Sup.)  562. 

*B6V.  St  1899,  c.  91,  art  3,  providing  a 
charter  for  cities  of  the  second  class,  held  a 
general  and  not  a  special  law. — State  v.  Bins- 
wanger  (Mo.  App.)  103. 

(   3.    Subjects  aad  titles  of  acts. 

•Acts  1901,  p.  120,  dividing  the  circuit  court 
of  the  Twenty-Fifth  Judicial  circuit  into  two 
divisions,  held  not  in  violation  of  Const  art  4, 
{  28,  in  that  the  provisions  with  reference  to 
diange  of  venue  were  not  responsive  to  the  title 
of  the  act— Coffey  r.  City  of  Carthage  (Mo. 
Sup.)  562. 

I  4.    OomstractloB  aad  epexatloii. 

*The  repeal  of  a  taw  pending  an  action  de- 
prives the  court  of  the  power  to  proceed  fur- 
ther under  such  law. — Sharrock  v.  Krelger  (Ind. 
T.)  161. 

*That  part  of  a  Judgment  resting  on  a  statute 
repealed  pending  the  action  Is  void. — Sharrock 
V.  Kreiger  (Ind.  T.)  161. 

*Act,  March  6,  1903,  relating  to  actions  to 
set  aside  tax  deeds,  etc.,  held  prosi)ective  in 
operation  only. — Haarstick  T.  Gabriel  (Mo. 
Sup.)  760. 

*Laws  1903,  pp.  254,  255,  reqnirlne  repay- 
ment of  taxes  in  suits  to  vacate  tax  titles,  held 
only  prospective  in  operation. — Manwarring  v. 
Missouri  Lumber  &  Mhilng  C!o.  (Mo.  Sup.)  762. 

'Plaintiff  in  a  suit  to  quiet  title  to  land  un- 
der a  tax  deed  hUd  not  entitled  to  the  benefit  of 
Laws  1908,  pp.  264,  255,  passed  after  suit 
brought — Manwarring  v.  Missouri  Lumber  & 
Mln&g  Co.  (Mo.  Bup.)  762. 

Acts  1905,  p.  226,  c.  117,  relating  to  the  Ua- 
bllity  of  railroads  for  killing  animals  on  their 
tracks,  held  not  to  affect  the  liability  of  a  rail- 
road for  killing  an  animal  before  the  passage 
of  the  act.— Missouri,  K.  ft  T.  Ry.  Co.  of  Texas 
V.  Scofield  (Tex.  Civ.  App.) 


'Point  annotated.    S«e  syllabna. 
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98  SOUTHWBSTBRM  BEPORTBB. 


STATUTES  CONSTRUED. 


BNOZ>Ain>. 

9Aiui«.ch.aO 8S2 

I>lllTm>  STATES. 

00N8TITDTI0N. 

Amend.  14 729 

Art  1,110 1040 

STATUTES  AT  LABQB. 

1887,  Feb.  4.  ch.  104,  24 
Sut.  379  [U.  8.  Comp. 
St.  1901,  p.  3154] 874 

1887,  Feb.   4,   cb.   104,  J| 

6,  9,  24  Stat  880  [U. 
S.  Comp.  St.  1901,  pp. 
3156,  3159] 607 

1887,  Feb.  4,  ch.  104,  S 
22,  24  Stat  387  [U.  S. 
Comp.  St  1901,  p.  8171]  874 

1890,  May    2,    cli.   182,    | 

39,  26  Stat  98 IBO 

1891,  March  3,  eh.  B17,  | 

11,  26  Stat  829  [U.  8. 
Comp.  St  1901,  p.  6S2]  148 

1894.  Aug.  24,  ch.  IS,  26 
Stat  as. 835 

1894,  Auk.  24,  ch.  830,  28 
Stat  502 885 

1896,  March  1.  ch.  14S,  i 
4.28  Stat  ^ 160 

1895,  March  1,  ch.  145,  f 

7,  28  Stat  897 147 

1898,  Jnne  28,  ch.  S17,  80 

Stat  496 161 

1898,  June  28,  ch.  617,  { 

16.  30  Stat  495 885 

1^  July  1,  ch.  641,  8  67, 

subsec   e,  80  Stat   664 

ru.  S.  Comp.  St  1001,  p. 

34491 990 

1905,  March's.' ch"i479,"j 

12,  33  Stat  1081 148 

REVISED  STATUTES, 
f  906   [U.   S.   Comp.   St 
1901,  p.  677] 218 

COMPILED  STATUTES 
1901. 

Pace  662 143 

Page  677 213 

Page  8154 874 

Pages  3156,   8150 607 

Page  8171    874 

Page  3440    990 

ARKANSAS. 

CONSTITUTION. 

Art  2,  j|2,8 729 

Art  2^187. 719,  729 

Art  2,  §  16 878 

.\rt  2,  I  21 719 

Art.  7,  If  4,  6 956 

Art  9   II  3,  6 716 

Art  19,  I  27 979 

KIRBT'S  DIGEST. 

886  969 

1199  870 

1236  117 

1740,  1741 686 

1839,  1844 678 

.'2676  781 

It  3157,  8158 868 

*  3224  711 

8228  677 


i   3488  704 

I;  38,08-8902  715 

I  4375a  698 

I  4431  711 

i  4(j65  877 

$  5i:W  704 

81  56(54,  6665,  5667,  6717..  970 

8  5!«)1  711 

I  6()23  116 

5  6243  674 

|§  6336,  6840 717 

i6."i69  721 
§  0021,  6780 374 
69S7  979 
7132  362 
7374  ..• 704 

M.VNSPIBLD'S  DIGEST. 

Ch.  91 160 

§  482  126 

I  752  167 

I   832  971 

I   2283  123 

f  3006  161 

{§  5016,  6028 154 

§  5157  840 

LAWS. 

1800-61,  p.  64 962 

1879.  p.  88.  Amended  by 

Laws  1883.  p.  192 702 

1881,  p.  70,  8  14 728 

1881.  p.  140.    Amended  br 

T.iiws  1883.  p.  68 702 

ISS;^.  pp.  53.  192 702 

1891.  p.  218 363 

1899.  p.  11 377 

1901,  p.  93 697 

1905,  p.  658 729 

INDIAir  TEBBITOST. 

ANNOTATED    STATUTES 
1899. 

§  51    147 

I  4(54   125 

§  782   163 

5  2121 151 

k  .3221,3223 154 

§  3362   849 

KANSAS. 

GENERAL  STATUTES  1807. 

Cb.  95,  88  418,  419 629 

Ch.  109,  8  19 629 

GENERAL  STATUTES  1901. 

8  4246 1095 

LAWS. 
1903,  p.  668.  ch.  364 1095 

KENTnOKT. 

CONSTITUTION. 
88  12,  154 1016 

CIVIL  CODE  OF  PRACTICE. 

5  5    1018 

$  126,  sDbsec.  1 281 

8§  366,  867a 1013 

§  518 984 

§  526   1036 

I  G06 291,  808,  825 

8  729   288 


CRIMINAL  CODE  OP  PBAC- 

TICB. 
I  194  1045 

STATUTES  1908. 
8  2  988 

8  75,87 332 

101  282 

464  279 

\  489 1039 

700  987 

964  319 

971  1045 

1096  319 

1141  1015 

1404  1037 

1496 1002 

1575  1015 

2067  1037 

8  2097,  2098 1027 

2128  994 

2244  1046 

2343  306 

2468  1020 

8  2506,  2508 297 

2616  279 

2546  317 

2565  315 

I  3619,  8644,  3645,  3744. 

8746  1017 

4020  1040 

8  4091,  4143 1008 

4224  307 

4241  288 

4436  330 

8  4637-4645  295 

LAWS. 
1891-93.  pp.  258.  259.  ch. 
100,  8  6.  Repealed  bjr 
Laws  1902,  p.  45,  di. 

16 282 

1902,  p.  45,  ch.  16 282 

1904,  p.  160,  ch.  76 307 

1906,  p.  339,  ch.  71,  f  1. .  298 
1906,  p.  6^,  ch.  156 1045 

Missoinu. 

CONSTITUTION. 

Art  4,  88  28,53 562 

Art  6,  f  12 654 

Art  9,  kl6,  17 763 

Art  10,  8  12b 465 

REVISED  STATUTES  1899. 

Ch.  91,  art.  8 103 

«  186   637 

H  268,  271,  et  seq 80 

8  278  461 

88    367,    870,    400,    407, 

414   620 

440   786 

8  669,670 824 

646  620 

650 760,  767,  770 

695  613 

8  721,726 92 

728  68 

746   488 

,  801 601 

813   34 

t  866./ 609,  6131 

804  92 

1102   600 

1105  666 

1125  604 

8  1394r-1428 815 

1547 88,  820 
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fi  1B49,  1660 88 

1679 84 

2009  467 

2067  2 

2243  103 

82597,2603 16 
2638,2651 25 

f  2750  804 

2864  552 

2008  585 

2944  617 

i  3094 767 

3242  820 

8419  791 

18636  461 


3621  617 

8660  106 

4112  1097 

4207  795 

i  4262-4300  760 

i  4262,  4265,  4267 744 

4268  600,  760 

4340  381 

4592  471 

I  4634,  4636.  4636 492 

(4956,4967 68 

if  5246-6248 685 

660a  anbd.  21 103 

S  7419-7424    639 

9255   682 

9303 770 

CITY  CHAHTBRa 

Kansas  Cii7>  art  9,  {f  2, 
15,23..... !.....  753 

Kansas  City,  art.  10,  { 
31   758 

Kansas  City,  art.  17.  f 
36 763 

LAWS. 

1889,  p.  78 629 

1901   p.  120 5C2 

1903,  p.  106 617 


1903,  p.  148,  H  4,  6,  7. .. .  631 

1003,  p.    161 801 

1903,  p.  200 105 

1903,  pp.  254,  255 762 

1006,  p.  131,  anbds.  1,  8. .  497 

TENNESSEE. 

SHANNON'S  OODB. 

li  1858-1861  1061 

II  3761,  3764,  3766 176 

i  4876  1050 

i  4802  1062 

TEXAS. 

CONSTITUTION. 

Art  1.  I  10 848 

Art  16,  i  80 926 

OODB  OF  CRIMINAL  PRO- 
CEDURE 1896. 

Area.  236,  240 861 

Art  621    863 

Art  723 267,  876 

Art  831,  H  9,  10 879 

Arts.  837,  904 879 

PENAL  CODB  1896. 

Art  41    868 

Arts.  861,  877,  951,  952..  249 

REVISED   STATUTES  1879. 
Art  3195    214 

REVISED  STATUTES  1896. 

Art.  807  1077 

Arts.  1030,  1194 380 

Art  1246  1068 

Art  1248  380 

Art  1367  1064 


Art  1366  228 

Art  2302  198,  445 

Arts.  2659,  2565 213 

Art  8141  668 

Arts.  3343,  3348,  3349. ...  210 

Arts.  3393-3395  870 

Art  4218  642 

ArU.  4497,  4499 460 

PASCHAL'S   DIOEST. 
Art  4624   214 

SATLES'  ANNOTATED  CIV- 
IL STATUTES  1807. 

Art  1018  214 

Arts.  1462-1464 887 

Art  1670  644 

Art  2386  416 

Arts.  3534,  3543 411 

Art  4218  (fff) 209 

Arts.  4497-4499    451 

Art  4864    428 

Art  6120 411 

LAWS. 

1837,  p.  93 917 

1897,  p.  17,  ch.  21 267 

1900,  p.  19,  ch.  7,  §  6 888 

liKX),  p.   32,   ch.    11,   8  6. 
Amended  by  Laws  1901, 

p.  254,  ch.  88,  §6 209 

1001,  p.  254,  ch.  88.  J  6. . .  209 
1001,  p.  294,  ch.  125,  J  8. .  209 
1903,  p.  194,  ch.  74.  art  63  861 

1903,  p.  221,  ch.  136 848 

1005,  p.  71,  eh.  51 658 

1005,  p.  159,  ch.  103.  .641,  642 
lf)05,  p.  161,  ch.  10.'J,  (  3. .  640 

1005,  p.  219,  ch.  112 863 

1005,  p.  226,  ch.  117 435 

1905,  p.  308,  ch.  124.  {  168  889 
1005,  p.  336,  ch.  141 834 


STAY. 

Pending  appeal  or  writ  of  error,  tee  "Ai^teal 
and  &Tor,"  I  9. 

STENOGRAPHERS. 

In  election  contest,  see  "Baections,"  |  1. 

STIPULATIONS. 

GouaAt  to  Judgment  Me  "Jadgment"  I  V/i- 

*Plaintiir  Iteld  entitled  to  introdnce  a  copy  of 
a  city  ordinance  under  a  stipulation  without 
laying  a  foundation  therefor.— CoSey  t.  City  of 
Carthage  (Mo.  Sup.)  562. 

STOCK  LAWS. 

Effect  on  liability  of  railroads  for  Injorlea  to 
animals,  see  "Railroads,"  |  & 

STREET  RAILROADS. 

See  "RaUroads." 

Applicability  of  instractlons  to  cat*  in  action 
for  injuries  caused  by  operation  of,  sea 
"Trial,'*  |  Ift 

Carriage  of  passengers,  see  "Carriers." 

Form,  requisites  and  snfficiency  of  instractlons 
in  action  for  injuries  caused  by  operation  of, 
see  "Trial,"  8  9. 

Including  value  of,  in  determining  value  of  real 
property  in  improvement  district  see  "Mu- 
nicipal Gorporaaona."  8  2. 


Opinion  evidence  in  action  for  death  caused  by 
operation  of,  see  "Evidence,"  8  9. 

Pleading  negligence  in  action  for  injuries  caus- 
ed by  operation  of,  see  "Negligence,"  8  8. 

Province  of  court  and  jury  in  action  for  in- 
juries caused  by  operation  of,  see  "Trial,"  8  T. 

Right  of  action  for  death  caused  by  operation 
of;  see  "Death,"  8  2. 

I  1.     Regulation   and  operation. 

Verdict  of  $400  in  an  action  for  damages  from 
collision  with  street  car  held  not  excessive. — 
Henderson  City  Ry.  Co.  v.  Lockett  (KyJ  303. 

*In  an  action  for  death  of  plTiintifTs  intestate 
by  l)eing  struck  by  a  street  car,  evidence  held 
to  require  submission  of  defendant's  negli- 
gence and  plaintiff's  contributory  negligence  to 
the  Jury.— Goff  v.  St  Louis  Transit  Co.  (Mo. 
Sup.)  49. 

*That  a  railroad  track  is  laid  in  a  public 
street  does  not  deprive  pedestrians  of  the  right 
to  use  the  street  for  all  ordinary  purposes. — (ioff 
T.  St  Louis  Transit  Ck>.  (Mo.  Sup.)  49. 

*A  pedestrian  is  not  guilty  of  contributory 
negligence  as  a  matter  of  law  in  walking  at 
night  on  a  street  railway  track. — Goff  v.  St 
Louis  Transit  Ck>.  (Mo.  Sup.)  49. 

*A  defendant  is  liable  even  to  a  trespasser  if 
it  fails  to  use  ordinary  care  to  prevent  injuring 
him  after  discovering  his  peril. — Goff  v.  St 
Louis  Transit  Co.  (Mo.  Sup.)  49. 

*The  burden  of  rebutting  the  presumption  that 
deceased  was  in  the  exercise  of  ordinary  care 
when  he  was  struck  by  a  street  car  is  on  de- 
fendant—Oott  T.  St  Looia  Tntnait  Ooi,  (Mo. 
Sup.)  49. 


*Poiat  •aaoteted.    •••  ■yllabas. 
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*Iii  ttt  action  afaliiat  a  street  car  company 
tor  killing  intestate,  evidence  heU  to  warrant 
an  inference  that  defendant's  Mrrants  bj  ordi- 
narr  care  could  have  discovered  intestate  on  tbe 
track  in  time  to  have  avoided  Injarinr  Mm.— 
Ootf  ▼.  SL  lionis  Transit  Co.  (Mo.  Snp.T  49. 

In  an  action  against  a  street  railroad  company 
for  the  death  of  plaintilTs  son,  an  instruction 
held  not  objectionable  as  stating  that  defendant 
had  the  absolute  right  to  run  its  car  at  the  rate 
of  10  miles  per  hour  rezardless  of  circumstances. 
— Masterson  v.  St  Louis  Transit  Go.  (Mo.  Sup.) 
604. 

In  an  action  against  a  street  railroad  oomtNiny 
for  the  death  of  plaintKFa  son,  an  instruction 
held  not  objectionable  as  leaving  out  of  view 
the  duty  of  the  motorman  to  be  on  the  lookout 
for  danger.— Masterson  t.  St  Louis  Transit 
Oo.  (Mo.  Sup.)  004. 

In  action  for  death  of  plalntitT's  husband  in  a 
collision  with  a  street  car,  a  petition  heJd  not 
objectionable  as  charging  that  the  violation  of 
certain  ordinances  by  defendant  company  con- 


tributed with  decedent's  nM;Iigenoe  to  cause  the 
injury.— McQuade  v.  8t  Louis  &  S.  Ry.  Oo. 
(Mo.  Sup.)  692. 

A  petition  for  injuries  to  a  pedestrian  by  be- 
ing struck  by  a  street  car  luld  not  objectionable 
as  charging  repugnant  grounds  of  negligence. — 
McQuade  v.  St  Louis  ft  S.  Ry.  Co.  (Mo. 
8up0  662. 

♦Where,  by  the  exercise  of  ordinarv  care,  de- 
fendant's motorman  could  have  seen  deceased  on 
the  track  in  time  to  have  saved  his  life  by  the 
exercise  of  ordinary  care  thereafter,  plaintiix  was 
entitled  to  recover.— McQuade  v.  St.  Iiouis  & 
S.  Ry.  Co.  (Mo.  Sup.)  6{ffi. 

'Question  of  whether  boy  in  attempting  to 
cross  street  railroad  track  was  guilty  of  con- 
tributory negligence  keld  for  the  Jury.— Desch- 
ner  v.  St  Louis  ft  M.  R.  R.  C!o.  (Mo.  Sup.) 
737. 

Certain  ordinance  construed,  and  held  valid 
as  simiiJy  declarative  of  the  common  law.— 
Deschner  v.  St  Louis  ft  M.  R.  R.  Co.  (Mo. 
Sup.)  787. 

*In  an  action  against  a  street  railrocul  for  in- 
juries to  a  boy  at  a  crossing  held  error  not 
to  give  instruction  embodying  the  duty  of  the 
motorman  to  keep  vigilant  watch,  especially  for 
children  approaching  the  track.— Deschner  v.  St 
Louis  ft  M:  R.  R.  Co.  (Mo.  Sup.)  737. 

In  action  against  street  railroad  for  injuries 
to  a  boy  at  a  crossing  held  not  errw  for  the 
court,  under  the  evidence,  to  nullify  by  instruc- 
tion the  effect  of  an  ordinance  introduoed  in  evi- 
dence.— Deschner  v.  St  Louis  ft  M.  R.  R.  C!o. 
(Mo.  Sup.)  737. 

STREETS. 

See  "Highways";  "Municipal  Corporations,"  | 
4. 

Adverse  possession  of,  see  "Adverse  Posses- 
sion," {  a. 

STRIKING  OUT. 

Portion  of  pleading,  see  "Pleading,"  I  4. 

SUBROGATION. 

Subrogation  of  wife  on  payment  to  rights  of 
buRband,  see  "Husband  and  Wife,"  ^  2. 

♦Redemption  by  a  wife  of  land  sold  under 
execution  in  attachment  against  tbe  huaband, 
by  application  of  the  rents  to  the  debt,  held 
not  to  entitie  her  or  those  claiming  under  her 


to    right    of   subrogation.— Kenady   y.    Gilkey 
(Ark.)  989. 

SUBSCRIPTIONS. 

Action  tor  breach  of  contract  of  sabacripUon  in 

general,  see  "Contracts,"  t  6. 
Time  for  performance  of  contract  of  aabarrip- 

tion,  see  "Contracts,"  {  2. 

In  an  action  on  a  contract  for  street  paving, 
plaintiff  held  not  entitied  to  recover  on  a  quan- 
tum meruit— Barber  Asphalt  Pavios  Oo.  ▼. 
Loughlia  (Tax.  Civ.  App.^  94& 


See  "Action." 


Bee  "Process." 


SUIT. 


SUMMONS. 


SUNDAY. 


Computation  of  time  as  affected  by  Snndar,  mo 
"rfme." 

Under  Rev.  St  1899,  {  SS08,  snbd.  21,  and 
an  ordinance  of  a  city  of  the  second  daas 
rwuhiting  saloon  keepers,  a  saloon  keeper, 
selling  liquor  on  Sunday  in  such  dty  held  not 
liable  for  "selling  goods  on  Sunday"  in  viola- 
tion of  Rev.  St  1899,  {  2243.— State  v.  Bin- 
swanger  (Mo.  App.)  lOiS. 


SUPERSEDEAS. 

'  writ  of  error,  see  "Ai 

SUPREME  COURTS. 


On  appeal  or  writ  of  error,  see  "Appeal  and  Br- 
ror,''^  {  0. 


See  "Courts."  i  8. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURVIVAL 

Of  cause  of  action,  see  "Abatement  and  Re- 
vival," i  1. 

SWINDLING. 

See  "Larceny,"  i  1. 

TAXATION. 

As  Interference  with  commerce^  see  "Oom^ 
merce,"  t  1. 

Liability  of  life  estates  for  taxes,  see  "Llfb 
Estates." 

Payment  of  taxes  to  sustain  adverse  poasession, 
see  "Adverse  Possession,"  {  1. 

Removal  of  judge  for  oonspiraqr  to  defeat  col- 
lection of  taxes,  see  "Judges,    {  1. 

Retrospective  operation  of  laws  reUting  to  ac- 
tions to  set  aside  tax  deeds,  see  "Statutes," 
14. 

,  Local  or  tpedoi  iaxet. 

See  "Drains,"  |  2;  "MnnldiMl  Corporations,'* 
i  B;  "Schools  and  School  Districts,^  1 1. 

Assessments  for  municipal  improvements,  see 
"Municipal  Ciorporations,"  |  2. 

Oeoupation  or  privilege  t*m»$. 
See  "Intoxicating  Liquors,"  i  % 


♦Point  wuiotated.    See  syUabna. 
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t   1.    Katvre    and    ezt«at    «f    p(rw«r    In 
K«ii«ral. 

The  Texas  and  Pacific  Railway  Company  held 
not  subject  to  the  tax  imposed  by  Sess.  Laws 
1905,  p.  336,  c.  141.— State  ▼.  Texas  &  P.  Ry. 
Co.  (Tex.  Snp.)  884. 

{   2.    Iiiallllty  of  penom  and  property. 

No  inquiry  can  be  safely  made  Into  the  mo- 
tive of  an  exporter  of  property  to  a  foreign 
country  to  determine  whether  the  exportation 
was  in  good  faith  or  made  simply  to  escape 
the  payment  of  taxes.— Commonwealth  t.  Sel- 
liger  (Ky.)  1040. 

Warehouse   receipts   are   intangible   personal 

firoperty,  whose  situs  for  purposes  of  taxation 
s  tne  domicile  of  their  owner. — Commonwealth 
T.  SeUiger  (Ky.)  1040. 

*Ey.  St  1903,  {  4020,  does  not  include  per- 
sonal estate  owned  by  persons  residing  in  this 
state,  bnt  which  is  tangible  and  i>ermanently 
located  in  other  states.— <jommonwealth  t.  Sei- 
Uger  (Ey.)   1040. 

{   3.    Tuiwy  nnd  assessmeni. 

Under  Ky.  St  S  4241,  and  Civ.  Code  Prae. 
S  728,  held,  that  in  proceedings  for  the  listing 
of  omitted  property  for  taxation  the  pendency 
of  a  motion  for  a  new  trial  did  not  stay  the 
running  of  the  time  provided  by  section  4241 
for  the  taking  of  an  appeal.— Commonwealth 
V.  Adams  Express  Co.  (Ky.)  288. 

A  judgment  and  sale  thereunder  in  a  suit 
for  back  taxes  instituted  against  the  apparent 
record  owner,  who  had  conveyed  the  premises 
to  a  grantee  who  had  failed  to  record  bis  deed, 
held  to  cut  off  the  title  of  the  grantee.— Harrison 
Mach.  Works  t.  Bowers  (Mo.   Sup.)  T70. 

I  4.     Payment  and  refnndlnc  or  reeoT- 
ery  of  tax  paid. 

The  insanity  of  a  landowner  did  not  relieve 
her  from  the  duty  to  pay  taxes.— De  Hatre  t. 
Edmonds  (Mo.  Sup.)  744. 

I   S.    OoUeotion  and  enforeement  asalnst 
persons  or  personal  property. 

Under  Rev.  St  1899,  {  92.55.  providing  for  re- 
tention by  tax  collector  of  his  fees,  a  tax  collector 
who  fails  to  deduct  the  amount  of  his  fees  from 
taxes  paid  the  county  has  no  claim  against  the 
county. — Hethcock  t.  Crawford  County  (Mo. 
Sup.)  582. 


land   for   nonpayment    of 


t   6.    Sale    of 
tax. 

*A  tax  sale,  made  before  the  county  clerk  had 
made  a  certified  record  of  the  list  of  delinquent 
lands  and  notice  of  sale,  as  required  by  statute, 
is  void.— Magness  v.  Harris  (Ark.)  862. 

*Proceeding8  under  the  statute  of  1881  (Laws 
1881,  p.  70.  i  14)  for  the  sale  of  land  for  taxes 
held  not  subject  to  collateral  attack  for  certain 
irregularities.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v, 
Greeson  (Ark.)  72a 

f  7.     Tax  titles. 

*A  purchaser  at  tax  sale  held  to  have  title  as 
against  a  purchaser  at  a  prior  sale  who  at  the 
time  of  the  second  sale  had  not  received  a  deed. 
— Charter  Oak  Land  &  Lumber  Co.  v.  Bippus 
(Mo.  Sup.)  546. 

*In  a  snlt  to  quiet  title  based  on  a  judgment 
for  taxes,  defendant  held  not  barred  by  laches 
to  assert  that  the  taxes  were  not  properly  as- 
sessed.— Manwarrlng  v.  Missouri  Lumber  &  Min- 
ing Co.  (Mo.  Sup.)  762. 

Laws  1903,  pp.  254,  255,  relating  to  actions 
to  set  aside  tax  deeds,  fteld  inapplicable  to  a 
plaintiff  claiming  under  a  tax  title  in  a  suit 
to  quiet  title.— Manwarring  v.  Missouri  Lumber 
&  Mining  Co.  (Mo.  Sup.)  T(J2. 


The  rule  that  in  the  absence  of  actual  notice, 
a  purchaser  may  rely  on  the  record  as  show- 
ing title  to  land  is  fiot  applicable  to  a  pur- 
chaser under  a  juc^gment  In  a  back  tax  suit, 
where  the  deed  from  the  apparent  owner  bad 
l)een  recorded,  and  the  record  destroyed  by 
fire  before  suit  was  brought. — Manwarring  v. 
Missouri  Lumber  &  Mining  Co.  (Mo.  Sup.)  762. 

Under  Rev.  St  1899,  I  9803,  a  purchaser  at 
a  sale  under  a  judgment  in  a  suit  for  back 
taxes  held  to  acquire  no  title  as  against  a 
grantee  in  a  deed  recorded  prior  to  the  rendition 
of  the  judgment— Harrison  Mach.  Works  t. 
Bowers  (Mo.  Snp.)  770. 

An  abstract  of  title  showing  a  tax  deed  as 
a  link  lield  admissible  without  proof  of  au- 
thority for  the  tax  sale  in  an  action  between 
the  holder  and  a  mere  intruder. — ^Kries  v.  Hol- 
laday-Klotz  Land  &  Lumber  Co.  (Mo.  App.) 
1086. 

{   8.  ForfeltoTM  and  penalties. 

Ky.  St  1903,  I  4091,  relating  to  penalty 
for  failing  to  pay  franchise  taxes,  held  to  apply 
to  state  revenue  only,  and  the  penalty  for 
county  taxes  to  be  prescribed  by  section  4143.— 
lUinoia  Cent.  R.  Oo.  v.  (Commonwealth  (Ey.) 
1008. 

TEACHERS. 

See  "Schools  and  Sdiool  Districts,"  I  1. 

TELEGRAPHS  AND  TELEPHONES. 

Damages  for  delay  in  delivering  telegram  aa 
separate  property  of  wife,  see  '^^Husl^nd  and 
Wife,"  I  6. 

LJabilities  for  injuries  to  third  persons  by  em- 
ployes of  telegraph  company,  see  "Master  and 
Servant"  t  11. 

Liability  of  railroad  for  injury  to  telMihone  line^ 
see  'Railroads."  (  2. 

{  1.    Regulation  and  ojieratlon. 

A  notice  of  claim  filed  with  a  tel^raph  com- 
pany for  nondelivery  of  a  telegram  held  insuffi- 
cient to  justify  a  recovery  for  mental  suffering. 
— Western  Union  Telegraph  Co.  v.  Moxley  (Ark.) 
112. 

*A  contract  (or  the  transmission  of  a  tele- 
gram requiring  notice  of  claim  for  damages  with- 
in 60  days  held  not  satisfied  by  mere  notice  of 
negligence,  but  required  notice  of  the  claim  for 
dainrages. — Western  Union  Telegraph  Co.  v. 
Moxley  (Ark.)  112. 

*In  an  action  against  a  telegraph  company 
for  delay,  the  petition  held  to  sufficiently  show 
a  contract  for  the  transmission  of  the  message. 
— Western  Union  Telegraph  Co.  v.  Rowe  (Tex. 
Civ.  App.)  228. 

*In  an  action  against  a  telegraph  company 
for  negligent  delay  in  transmitting  a  message 
held  not  necessary  for  the  petition  to  have  set 
out  the  evidence  whereby  plaintiff  intended  to 
support  a  certain  allegation. — Western  Union 
Telegraph  Co.  v.  Rowe  (Tex.  Civ.  App.)  228. 

TERMS. 

Of  courts,  see  "Omrts,"  |  1. 


TESTAMENT. 


See  "Wills." 


THEATERS  AND  SHOWS. 

Form,  requisites  and  sufficiency  of  instructions 
in  action  for  injuries  to  theater  patron,  see 
"Trial,"  |  9. 
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Harmless  error  in  action  for  injuries  to  theater 
patron,  see  "Appeal  and  Error,"  {  27. 

Instructions  as  to  negligence  in  action  for  in- 
jnries  to  theater  patron,   see  "Negligence," 

Is. 

Where  plaintiff  was  injured  by  catching  her 
foot  in  a  hole  in  a  theater  aisle  carpet,  she  was 
not  guilty  of  contributory  negligence  in  failing 
.  to  look  out  for  such  holes.— Nephler  v.  Wood- 
ward (Mo.  Sup.)  488. 

In  an  action  for  injuries  to  a  patron  of  a 
theater,  evidence  held  insufficient  to  show  that 
a  verdict  for  plaintiff  was  the  result  of  passion 
or  prejudice.— Kephler  v.  Woodward  (Mo.  Sup.) 

*In  an  action  for  injuries  to  a  theater  patron 
by  catching  her  foot  in  a  bole  in  a  theater  aisle 
carpet,  an  instruction  lield  not  objectionable  as 
holding  defendants  liable,  though  the  hole  was 
of  such  recent  origin  that  defendants  could  not 
possibly  have  discovered  It — Neidiler  t.  Wood- 
ward (Mo.  Sup.)  488. 

THEFT. 

See  "Larceny." 

Exceptions  for  purpose  of  reTiew,  see  "Crimin- 
al Law,"  i  30. 

Opinion  evidence  in  prosecution  for,  see  "Crim- 
inal Law,"  i  12. 

Presentation  in  record  of  objections  for  pur- 
pose of  review  in  prosecution  for,  see  "Crim- 
inal Law,"  8  31. 

Requisites  and  sufficiency  of  Instructions  in 
prosecution  for,  see  "Criminal  Law,"  {  24. 

THREATS. 

By  parties  to  homicide,  see  "Homidde,"  |{  6, 
9.  11. 

TIMBER. 

See  "Logs  and  Logging." 

TIME. 

For  particular  aoU  tn  or  incidental  to  }udioial 
proceeding*. 
See  "Trial."  I  1- 
Appeal   from    order    of    probate    court,    see 

"Wills,"  S  1. 
Holding  court,  see  "Courts,"  $  1. 
Motion  to  transfer  cause  from  law  to  equity 

docket,  see  "Trial,"  8  2. 
Opening    judgment    against    infant,    see      In- 
Trial   of   criminal   prosecution,   see  "Criminal 

Law  "  {  17. 
Vacation    or    modification    of    Judgment,    see 

"Judgment,"  {  8. 

for  partieular  actt  not  hidicial. 
Demand  for  paid  np  insurance  policy,  see  "In- 

Filing  renewal  affldavits  as  to  chattel  mortgage 
es,  see  "Chattel  Mortgages,"  8  2. 

Filing  report  of  viewers  in  proceedings  to  es- 
tablish drain,  see  "Drains."^  8  !• 

IVyment  of  insurance  premium,  see  "Insur- 
ance," 8  3. 

Performance  of  contract,  see  "CJontracts,"  i  2. 

•Action  commenced  September  19,  1904,  for 

Sersonal  injuries  received  September  19,  1903, 
eld  barred  by  Ky.  St.  1903,  *  2616.— Geneva 
Cooperage  Co.  v.  Brown  (Ky.)  279. 

*E!xpiration  on  Sunday  of  statutory^  period 
for  bringing  action  for  personal  injuries  held 
not  to  entitie  bringing  of  such  action  on  the 


following  day,  notwithstanding  Ey.  St  1903. '§ 
454.— Geneva  Cooperage  Co.  t.  Brows  (Ky.) 
278. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 
Hearsay  evidence  of,  see  "Elvidence,"  8  6L 
Of  statutes,  see  "Statute^"  8  3. 
Removal  of  cloud,  see  "Quieting  Title." 
Tax  tities,  see  "Taxation,"  8  v. 

Particular  mattert  affecting  tille. 
See  "Adverse  Possession,"  8  2;   "Deeds." 
Sales  of  realty,  see  "Vendor  and  Purchaser," 
II. 
Particular  ipeciet  of  property  or  right*. 
Office,  see  "Officers,"  8  2. 

Title  nccestary  to  maintain  particulaY  action*. 
See  "Forcible  Entry  and  Detainer,"  |  1. 

TORTS. 

Cansing  death,  see  "Death,"  8  2. 
Measure  of  damages,,  see  "Damages,"  |  4. 

LiabUitie*  of  particular  ela»*e*  of  perton*. 
See  "Mnnidpal  Corporations,"  8  4. 
Employes,  see  "Master  and  Servant,"  8  IL 

Particular  tort*. 
See    "Forcible    Entry    and    Detainer,"    |    1; 
"Fraud";   "Libel  and  Slander":   "Malicious 


Prosecution" ;     "Negligence" ; 
"Trover  and  Conversion." 


"Seduction"; 


TOWNS. 

See  "Counties";    "Mnnidpal  Corporations." 

TRANSCRIPTS. 

As  evidence,  see  "Evidence,"  8  7. 
Of  record  for  purpose  of  review,  see  "Crimi- 
nal Law,"  8  31. 

TRANSITORY  ACTIONS. 

See  "Venue,"  i  L 

TREES. 

See  "Logs  and  Logging." 

TRESPASS. 

Ejection  of  trespasser,  see  "Carriers,"  8  4. 

Evidence  of  tax  deed  in  trespass,  see  "Taxa- 
tion," 8  7. 

Injuries  to  trespassers  on  railroad  track,  see 
'^Railroads,"  8  7. 

Review  of  questions  of  fact  see  "Appeal  and 
E^ror,"  8  28. 

Status  of  person  injured  as  passenger  or  tres- 
passer, see  "Carriers,"  |  4. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment" 

Estoppel  to  claim  titie  In  trespass  to  try  titie, 

see  ''Estoppel,"  8  !• 
Harmless  error,  see  "Appeal  and  Error,"  {  25. 
Necessity  of  instruction  as  to  burden  of  proof, 

see  "Trial,"  8  8. 
Persons  liable  for  costs,  see  "Costs,"  t  2. 
To  public  lands,  see  "Public  Lands,"  |  2. 

8    1.    Rislit  of  action  and  defenses. 

*In  trespass  to  try  title,  an  issue  as  to  the 
consideration  for  a  deed  executed  by  the  original 
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owner  to  •  partar  to  the  suit  haJd  immaterial. 
—Carlisle  t.  Oibbe  (Tex.  CHv.  App.)  182. 

S  S.     nrooeediass. 

*In  trespass  to  try  title,  an  instmction  held 
misleadinc.-^CSarli8le  t.  Gibbs  (Tex.  Civ.  App.) 
192. 

*The  refusal  to  elTe  a  reQoested  instractlon  in 
trespass  to  try  title  held  erroneous,  though  the 
dMtne  (iven  was  correct  as  far  as  it  went — 
Carlfsle  v.  Gibbs  (Tex.  Civ.  App.)  192. 

In  trespass  to  try  title,  evidence  held  to  raise 
the  issue  as  to  whether  the  original  owner  had 
conveyed  the  premises  to  a  third  person  under 
whom  a  party  claimed. — Carlisle  v.  Gibbs  (Tex. 
Civ.  App.)  192. 

In  trespass  to  try  title,  certain  evidence  held 
inadmissible  on  the  issue  as  to  whether  the  land, 
the  legal  title  to  which  was  in  M.,  was  not 
the  property  of  B.— Carlisle  t.  Gibbs  (Tex.  Civ. 
App.)  192. 

*In  trespass  to  tr^  title,  proof  of  general 
notoriety  as  to  the  claim  of  a  person  to  tlie  land 
held  admissible.— Carlisle  v.  Gibbs  (Tex.  Civ. 
App.)  192. 

*In  trespass  to  try  title,  the  burden  of  prov- 
ing a  certain  fact  held  to  rest  on  defendants. — 
Irvin  T.  Johnson  (Tex.  (Mv.  App.)  405. 

Evidence  In  trespass  to  try  title  held  suflBdent 
to  sustain  the  jud^ent  for  defendant — Hender- 
son County  V.  Carpenter  (Tex.  Civ.  App.)  413. 

In  trespass  to  try  title,  evidence  held  to  pre- 
sent question  for  jury  whether  interveners  were 
the  heirs  of  the  last  surviving  owner  of  the  land. 
— Gorham  v.  Settegast  (Tex.  Civ.  App.)  665. 

In  trespass  to  try  title,  proof  of  title  required 
of  one  claiming  by  collateral  descent  stated. — 
Gorham  v.  Settegast  (Tex.  Civ.  App.)  665. 

*That  parties  who  have  shown  their  right  to 
inherit  through  paternal  ancestor  of  last  owner 
of  land  do  not  show  that  his  maternal  kindred 
are  extinct  held  not  to  defeat  their  right  to  re- 
covery.—Gorham  V.  Settegast  (Tex.  Citr.  App.) 
665. 

TRIAL 

See  "Nsfw  Trial" ;  "Witnesses." 

Adverse  possession  as  auestion  for  Jury,  see 
"Adverse  Possession,"  {  3. 

Assignment  of  errors  to  rulings  at  trial,  see 
"Appeal  and  Error,"  g  15. 

Oontribntory  negligence  of  passenger  as  ques- 
tion for  jury,  see  "Carriers,"  §  4. 

Direction   of   verdict   on    issue   of   statute   of 
frauds,  see  "Frauds,  Statute  of,"  8  4. 

Discretion  of  court  In  allowing  amendment  of 
leading,  see  "Pleading,"  §  S. 
iscretion  of  court  in  granting  or  refusing  con- 
tinuance, see  "CJontinnanee." 

Elzeeptions  to  rulings  at  trial  for  purpose  of  re- 
view, see  "Appeal  and  Elrror,"  {  6. 

Harmless   error   in   argument   of   counsel,   see 
"Appeal  and  Error,"  (  26;   "Criminal  Law," 

Harmless  error  in  reception  of  evidence,  see 

"Appeal  and  Error,"  §  25. 
Harmless  error  in  rulings  at  trial,  see  "Appeal 

and  Error,"  |  27. 
Instructions  as  to  negligence,  see  "Negligence," 

HI,  a 
Instructions  as  to  validity  of  release,  see  "Re- 
lease," S  2. 
Legal  or  eqoitable  nature  of  action  as  afCecting 

transfer  of  causes  on  docket,  see  "Action," 

II. 
Necessity  of  motion  for  new  trial  for  niling;* 

at  trial  for  purpose  of  review,  see  "AppMl 

and  Error,"  f  7. 


p 


Objections  to  rulings  at  trial  for  purpose  of 
review,  see  "Appeal  and  Error,"  }  6;  "Crim- 
inal Law,"  S  30. 

Parties  entitled  to  allege  error  in  rulings  at 
trial,  see  "Appeal  and  Error,"  »  19. 

Purchase  of  property  by  partnership  funds  as 
question  for  jury,  see  'Tartnership,"  {  1. 

Reservadon  of  obiections  to  remarks  of  coun- 
sel by  MU  of  exceptions,  see  "Oiminal  Law," 
8  31. 

Review  of  discretion  of  court,  see  "Criminal 
Law,"  {  33. 

Transfer  of  cause  between  dockets  on  error  in 
character  or  form  of  action,  see  "Action,"  i  1. 

Trespass  to  try  title  to  real  property,  see  "Tres- 
pass to  Try  Title." 

Trisl  de  novo  on  appeal,  see  "Appeal  and  Er- 
ror," i  20. 

Trial  of  right  to  property  levied  on,  see  "At- 
tachment," f  2. 

Proeeeding*  tnoident  to  trialt. 
See  "Continuance." 
Oinformi^  of  judgment  to  verdict  or  findings, 

see  "Judgment"  I  2. 
EntiT  of  judgment  after  trial  of  issues,  sea 

"Judgment'*^  S  2. 
Place  of  trial,  see  "Venue,"  I  3. 
Right  to  trial  by  jury,  see  "Jury,"  {  1. 
Summoning  and  impaneling  jury,  see  "Jury," 

i   2. 

Trial  of  actions  by  or  agaitut  particular  clatte* 
of  persons. 

See  "Csrriers,"  H  2-4:  "Master  and  Servant"' 
{  10:  "Railroads,"  »  6-7:  "Religious  Soci- 
eties^ "Street  RaUroads,*'  |  1;  "Theaters 
and  Shows." 

Trial  of  particular  civil  actiont  or  proccedinnn. 

See  "Ejectment"  I  S;  "Fraud,"  (  2;  "Lar- 
ceny," I  2;  "NegliBEnce,"  {§  1,  8;  "Trespass 
to  Try  Title,"  8  2. 

For  breach  of  contract,  see  "Contracts,"  8  6. 

For  death  caused  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  8  1. 

Foreclosure,  see  "C&iattel  Mortgages,"  8  &• 

For  failure  to  deliver  goods,  see  ''Camers," 
8  2. 

For  injuries  to  property  csnsed  by  operation  of 
railroad,  see     Railroads,"  I  6. 

For  loss  of  or  injury  to  goods,  see  "Carriers," 
8  2. 

For  loss  of  or  injury  to  live  stodk,  see  "Carri- 
ers," 8  & 

For  penalties  for  ofFenses  azainst  liquor  laws, 
see   "Intoxicating  Liquors, '  g  4. 

For  personal  injuries,  see  "Carriers,"  8  4;  "Mas- 
ter and  Servant"  i  10:  "Raikoads,"  81  6,  7; 
"Street  Railroads,'*  8  1?  "Theaters  and 
Shows." 

On  gambling  contract  see  "Gaming,"  g  1. 

On  insurance  policy,  see  "Insurance,"  8  7. 

On  liquor  dealer's  t)ond,  see  "Intoxicating  Liq- 
uors," 8  2. 

Probate  proceedings,  see  "Wills,"  8  1. 

Suits  to  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  8  2. 

Suits  to  try  tax  titles,  see  "Taxation,"  |  7. 

Will  contest  see  "Wills."  8  1. 

TVioJ  of  criminal  protecutione. 

See  "Assault  and  Battenr,"  8  1;  "Burglary,"  8 
2;  "Criminal  Law,"  $8  17-27:  "Embezzle- 
ment";   "Homicide,"    88    8-18. 

For  offenses  against  liquor  laws,  see  "Intox- 
icating Liquors,"  8  B> 

8   1«   Hotlee    «f    trial    and    pralimlaary 
prooeedlngs. 

*nnder  Ciode,  |  866,  and  section  6  of  the 
practice  act  (Civ.  Code,  1906,  p.  213),  equitable 
action  held  not  to  have  stood  for  trial  at  the 
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term  at  wUch  Judgment  was  entered. — Howard 
T.  Maxwell's  Ex'r  (Ky.)  1013. 

{   X.    I>oeketa,  Uata,  and  oalendan. 

Where  a  statute  ia  repealed  during  the  pen- 
dency of  an  action,  which  under  agreement  of 
the  parties  is  being  tried  in  equity,  because 
of  an  erroneous  construction  of  the  statute,  the 
cause  should  be  transferred  on  motion  of  either 
parbr  to  the  law  docket.— Sharrock  r.  Kreiger 
(Ind.  T.)   161. 

*A  motion  to  transfer  the  case  to  the  eauity 
docket,  made  after  the  jury  is  sworn,  held  too 
late.— Gray  Tie  Co.  t.  Clark  (Ky.)  1000. 

I  3.     OovTS*  aad  «oadii«t  of  trial  in  (en- 
oval* 
'Under  Civ.  Code  Prac  t  626,  plaintiff  in  an 

action  for  ejection  from  a  street  car  held  to 
have  the  burden  of  proof,  and  consequently  the 
opening  and  closing ;  the  allegation  of  the  peti- 
tion that  he  was  a  passenger  being  denied  by 
the  answer.— Frankfort  &  Versailles  Traction 
Co.  T.  Marshall  (Ky.)  1035. 

^  4.     Reoejitloii  of  evldenee. 

An  objection  to  the  deposition  of  defendant, 
under  Civ.  Code  Prac.  t  606,  subeec.  3,  pro- 
Tiding  that  no  one  shall  give  evidence  in  chief 
after  introducing  other  testimony  for  himself 
in  chief,  held  untenable.— Burkiiart  t.  Lough- 
ridge  (Ky.)  291. 

*An  objection  to  evidence  that  it  is  irrelevant 
'is  sufficiently  specific,  but  an  objection  that  the 
evidence  is  incompetent  is  insufficient.- Stoner  t. 
Boyar  (Mo.  Sup.)  601. 

§    S.    Arguments  and  oondnet  of  oonnsoL 

Argument  of  counsel  that  an  unfavorable  in- 
ference should  be  drawn  against  insurer  because 
of  its  failure  to  produce  its  former  agent  as  a 
witness  held  error. — Mutual  Industrial  Indemni- 
ty Co.  V.  Perkins  (Ark.)  709. 

'Trial  court's  failure  to  reprimand  counsel 
for  certain  improper  remarks  held  under  the 
circumstances  no  ground  for  reversal. — Locher 
T.  Kuechenmiester  (Mo.  App.)  92. 

Testimony  as  to  condition  of  plaintiff  held 
to  Justify  certain  statement  of  counsel.— Wells, 
Fargo  &  Co.  Express  t.  Boyle  (Tex.  Civ. 
App.)  441. 

'Argument  of  counsel  in  a  personal  Injury 
action  held  reversible  error.— Texas  &  N.  O.  B. 
Co.  V.  Harrington  (Tex.  Civ.  App.)  653. 

Statements  of  counsel  in  response  to  inquiries 
of  court  as  to  object  of  evidence,  that  It  was 
to  show  that  the  defense  was  entirely  fictitious, 
held  not  error.— Walker  v.  Dickey  (Tex.  Civ. 
App.)  658. 

In  an  action  for  injuries  to  a  railroad  brake- 
man,  argument  of  counsel  that  a  rule  alleged 
to  have  been  violated  was  only  made  by  the  rail- 
road company  for  the  purpose  of  defending  law 
suits  held  not  error. — 'Texas  &  N.  O.  By.  Co.  v. 
Conway  (Tex.  Civ.  App.)  1070. 

♦Where  misconduct  of  counsel  in  argument  re- 
ceived the  prompt  reprimand  of  the  trial  court, 
and  counsel  withdrew  the  objectionable  state- 
ment, after  which  the  court  distinctly  instructed 
the  jury  not  to  con.sider  it  or  be  influenced  Ijy 
it,  the  error  was  cured.— Texas  &  N.  O.  By.  Co. 
V.  Conway  (Tex.   Civ.  App.)  1070. 

Misconduct  of  counsel  in  argument,  for  which 
he  was  immediately  reprimanded,  the  objection- 
able statement  withdrawn,  and  the  jury  distinct- 
ly instructed  not  to  consider  or  be  influenced 
thereby,  held  cured.— Texas  &  N.  O.  By.  Co.  v. 
Conway  (Tex.  Civ.  App.)  1070. 

I  6.     Taking  «ase  or  qnestloii  from  Jury. 

'Inpaneling  a  jury  and  directing  verdict  for 
defendant  on  plaintiff  failing  to  offer  evidence 


'Point  annotated.    So*  syllabna. 


held  not  error.— Leamon's  Adm'z  t.  larabvillew 
H.  &  St  L.  By.  Co.  (Ky.)  1016. 

*The  weight- to  be  given  evidence  is  a  qneetion 
for  the  jury.— Perry  County  t.  Bveraole  (Ky.) 

'On  a  demurrer  to  the  evidence,  plaintiff  is 
entitled  to  every  reasonable  inference  &drly 
dedudble  from  the  facts  proved. — Charlton  v. 
St  Louis  &  S.  F.  B.  Co.  (Ho.  Sup.)  529. 

'Where  the  facts  are  undispnted,  an  issne 
may  be  dealt  with  as  a  question  of  law.— 
Deschner  v.  St  Louis  &  M.  B.  B.  0>.  Olo. 
Sup.)  737. 

'A  peremptory  instruction  to  find  for  defend- 
ant held  properly  refused  where  the  petition 
stated  a  cause  of  action,  and  the  evidence  enti- 
tled plaintiff  to  recover  at  least  nominal  damages. 
—Missouri  Real  Estate  Syndicate  v.  Sims  (Ho. 
App.)  783. 

'In  an  action  for  breach  of  a  contract  extend- 
ing the  time  for  the  payment  of  a  debt  secured 
by  deed  of  trust,  an  instruction  held  not  ob- 
jectionable as  submitting  only  the  issue  of  the 
value  of  the  property. — Missouri  Beal  Estate 
Syndicate  v.  Sims  (Mo.  App.)  783. 

'Where,  in  an  action  involving  a  boondary 
line,  there  was  a  conflict  of  evidence  on  a  mate- 
rial issue,  the  trial  court  invaded  the  province 
of  the  jury  by  directing  a  verdict  on  that  issue. 
—Logan  ▼.  Meade  (Tex.  Qv.  App.)    210. 

'Where  there  was  no  evidence  that  plaintiffs 
decedent  was  asleep  when  he  approached  de- 
fendant's railroad  track,  it  was  not  error  to 
refuse  to  submit  such  issue  to  the  jury.— Texas 
&  P.  By.  Co.  T.  Willard  (Tex.  Civ.  App.)  220. 

Whether  the  grantee  in  a  Texas  land  grant 
acquired  the  fee  in  the  extension  of  final  title 
instead  of  another,  for  whom  he  acted  as  attor- 
ney in  fact,  held  a  question  of  law  and  not  (tf 
fact.— Surghenor  v.  Taliaferro  (Tex.  Civ.  App.) 
64& 

f  7.    Xaatraetlons   to   imy^Pruidnce  of 
eovrt  and  fvrf  ua  ceaeial. 

'Instruction  in  action  against  street  railroad 
for  injuries  to  boy  at  crossing  heM,  under  the 
evidence,  proper.— Deschner  v.  St  Louis  &  M. 
B.   B.   Co.   (Mo.   Sup.)  737. 

'An  instruction  in  an  action  against  a  carrier 
for  injuries  to  a  shipper  of  a  horse  held  not  ob- 
jectionable as  being  on  the  weight  of  the  evi- 
dence.—Houston  &  T.  a  B.  Co.  T.  Wilkins 
(Tex.  Cav.  App.)  202. 

'In  a  suit  involving  the  issue  whether  a  deed 
is  a  mortgage,  the  court  held  required  to  charge 
that  the  party  alleging  that  the  deed  is  a  mort- 
gage has  the  burden  of  proving  the  same.— 
Irvin  v.  Johnson  (Tex.  Civ.  AppT)  405. 

'An  instruction  in  an  action  for  goods  sold 
held  on  the  weight  of  the  evidence  and  erron- 
eous.— Hotel  Cliff  Assn.  v.  Peterman  (Tex.  Civ. 
App.)  407. 

An  instruction  in  an  action  against  a  railroad 
for  injuries  to  property  held  erroneous  as  a 
chftfge  on  the  weight  of  evidence.— Dallas,  C.  k 
S.  W.  By.  Co.  V.  Langston  (Tex.  Civ.  App.)  425. 

An  instruction  in  an  action  against  a  railwu 
company  for  injuries  to  properbr  held  misleaa- 
Ing.— Dallas,  a  4  S.  W.  By.  Co.  v.  Langston 
(Tex.  Civ.  App.)  425. 

An  instruction  in  an  action  against  a  railway 
company  for  the  killing  of  an  animal  on  Its 
track  at  a  public  crossing  held  objectionable  as 
being  on  the  weight  of  the  evidence. — Missouri, 
K.  &  T.  By.  Co.  of  Texas  v.  Scofield  (Tex.  Civ. 
App.)  435. 

'An  instruction  in  an  action  against  a  rail- 
road  company    for    killing   an  animal   on  its 
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track  at  a  pnblie  crossing  held  erroneons  as 
withdrawing  a  question  from  tise  jury. — Mis- 
■ouri,  K.  &  T.  By.  Co.  of  Texas  y.  Soofieid 
(Tex.  Civ.  App.)  436. 

'In  an  action  for  rent,  an  instruction  k«M 
erroneous  because  not  called  for  by  tlie  evi- 
dence.—Bladcwell  V.  Speer  (Tex.  CIt.  App.) 
903. 

'Instructions  in  an  action  against  a  railroad 
oomiMny  for  tlie  death  of  a  brakeman  struck 
by  a  train  held  not  objectionable  as  assuming 
that  the  employes  knew  of  the  peril. — Inter- 
national &  O.  N.  R.  Ck>.  T.  Hays  (Tex.  Civ.  App.) 
911. 

In  an  action  for  injuries,  an  instruction  on 
contributory  negligence  held  not  objectionable 
as  submitting  to  the  jury  the  question  on  whom 
the  burden  of  proof  of  contribntcry  negligence 
rested.— Texas  &  N.  O.  Ry.  Co.  T.  Conway  (Tex. 
CiT.  App.)  1070. 

I  8.    ^^  ir«««sslt7  and  snlijeot-aistter. 

An  instruction  that  a  railroad  company  was 
not  bound  to  sound  the  whistle  of  engines 
within  the  limits  of  cities  held  not  objectionable 
for  failure  to  define  the  word  "cit^"  so  as  to 
include  the  municipality  in  question.— Stotler 
T.  Chicago  &  A.  Ry.  C!o.  (Mo.  Sap.)  609. 

An  instruction  referring  the  jury  to  a  petition 
to  ascertain  what  defendant's  alleged  negligence 
was  held  error. — Webb  ▼.  Carter  (Mo.  App.)  776. 

*The  giving  of  a  charge  explaining  an  ex- 
pression used  in  another  charge  held  not  erron- 
eous.—International  &  G.  N.  R.  Co.  V.  Cmse- 
tumer  (Tex.  Civ.  App.)  423. 

Evidence  in  trespass  to  try  title  held  not  to 
require  instruction  on  whom  the  burden  of  proof 
rested.— Walker  y.  Dickey  (Tex.  Civ.  App.)  658. 

I  9.    —  FovBt,     requisites,     and     snffl- 
elener. 

*In  an  action  for  injuries  to  plaintifiF  by 
catching  her  foot  in  a  hole  in  a  theater  aisle 
carpet,  an  omission  in  an  instruction  held  cured 
by  another  instruction.- Nephler  t.  Woodward 
(Mo.  Sup.)  48a 

*Failure  of  court  in  an  action  against  a  street 
railroad  for  injuries  to  a  boy  at  a  street  crossing 
to  submit  the  issue  of  proximate  cause  in  an 
instruction  held  cured  by  a  later  instruction.— 
Deschner  v.  St  Louis  &  M.  R.  R.  0>.  (Mo. 
Sup.)  737. 

*In  an  action  for  injuries  to  a  passenger,  a  re- 
quested charge  held  not  objectionable  as  being 
a  repetition  of  an  iuEtruction  given.— Texas  & 
N.  O.  R.  C!o.  V.  Harrington  (Tex.  Civ.  App.)  653. 

An  instruction  held  not  erroneous  as  leading 
the  jury  to  exclude  consideration  of  requested 
charges  given  by  the  court — International  S 
G.   N.  R.  Co.  V.   Hays  (Tex.   Civ.  App.)  911. 

*In  an  action  for  injuries  to  servant  instruc- 
tion held  not  contradictory  on  question  of  vice- 
principal  and  fellow  servant— Reeves  v.  Gal- 
veston, H.  &  S.  A-  Ry.  Co.  (Tex.  Civ.  App.) 
929. 

1 10.  —  AppUoabllltr  to  pleadlncs  and 
•rldenee. 

In  an  action  against  an  express  company  for 
failing  to  deliver  a  package,  an  instruction  held 
erroneons  as  eliminating  the  defense  of  contrib- 
ntory  negligence  of  plaint!  Cfs  agent  in  mis- 
marking  the  package.— Southern  Express  Co.  v. 
Hill  (Ark.)  371. 

*In  action  for  death  caused  by  street  car, 
refusal  of  instruction  as  to  negligence  in  main- 
taining life  guards  on  front  of  cars  held  not 
error  under  thepleading.— Birk's  Adm'r  v.  louis- 
Tille  Ry.  Go.  (Ky.)  293. 


*An  instruction  in  an  action  for  damages  from 
collision  with  street  car  as  to  damages  for  per- 
manent injury  is  not  warranted  by  the  evidence. 
—Henderson  City  Ry.  C!o.  v.  Lockett  (Ky.)  303. 

Under  the  evidence  held  an  instruction  as  to 
measure  of  damages  could  not  have  been  mis- 
understood by  the  jury.— Gray  Tie  Co.  v.  Clark 
(Ky.)  1000. 

In  an  action  against  a  street  railroad  com- 
pany for  death  of  plAintifCs*  son,  an  instruction 
held  not  objectionable  as  ignoring  issues. — 
Masterson  v.  St  Louis  Transit  Co.  (Mo.  Sup.) 
504. 

In  an  action  on  a  writing  for  the  payment 
of  money,  the  court  held  justified  in  refusing  to 
instruct  on  a  partial  failure  of  consideration. — 
National  Tube  Works  Co.  v.  Ring  Refrigerating 
St  Ice  Mach.  Go.  (Mo.  Sup.)  620. 

In  an  action  for  claims  for  goods  sold  and 
delivered,  the  refusal  to  charge  with  respect  to 
the  burden  of  proof  on  the  issue  of  an  adjust- 
ment of  claims  for  damages  held  not  erroneous. 
—National  Tube  Works  Co.  v.  Ring  Refrigerat- 
ing &  Ice  Mach.  Co.  (Mo.  Sup.)  620. 

•An  instruction  held  properly  refused  for  want 
of  evidence  to  support  it— Drogmund  v.  Metro- 
politan St  Ry.  Co.  (Mo.  App.)  1091. 

*In  an  action  against  a  carrier  for  injuries 
to  the  shipper  of  a  horse,  an  Instruction  held 

Sroperly  refused  under  the  pleadings  and  evi- 
ence.— Houston   &  T.    C.    R.   Co.    v.   Wilkins 
(Tex.  Civ.  App.)   202. 

An  instruction  in  an  action  against  a  car- 
rier for  injuries  to  the  shipper  of  a  horse  held 
not  objectionable  as  presenting  issues  not  war- 
ranted by  the  evidence.— Houston  &  T.  C.  R. 
Co.  V.  Wilkins  (Tex.  Civ.  App.)  202. 

*An  instruction  in  an  action  against  a  car- 
rier for  injuries  to  a  shipper  of  a  horse  held 
not  erroneous  as  being  without  evidence  to  sup- 
port it— Houston  &  T.  C.  R.  Co.  v.  Wilkins 
(Tex.  av.  App.)  202. 

*In  an  action  on  a  bond  for  liquidated  dam- 
ages for  breach  of  contract,  a  charge  permitting 
a  recovery  of  actual  damages  held  erroneous.— 
Work  v.  Cross  (Tex.  Civ.  App.)  208. 

*In  an  action  against  a  railway  company 
for  injuries  at  a  crossing,  an  instruction  sub- 
mitting the  failure  to  give  the  statutory  signals 
held  erroneous  under  the  evidence. — Paris  &  G. 
N.  Ry.  C!o.  V.  Calvin  (Tex.  Civ.  App.)  222. 

*In  an  action  for  injuries  to  passenger  on 
a  freight  train,  the  use  of  the  word  "employes" 
instead  of  the  word  "employe"  in  a  charge  held 
not  erroneous.- International  &  G.  N.  R.  CJo. 
V.  Crusetumer  (Tex.  Civ.  App.)  423. 

*In  an  action  for  injuries  to  a  passenger  be- 
cause of  the  failure  of  the  carrier  to  furnish  a 
safe  means  of  transfer  from  one  train  to  an- 
other, a  refusal  to  give  a  charge  held  proper  un- 
der the  evidence.— Texas  &  N.  O.  R.  (3o.  y. 
Harrington  (Tex.   C3v.  App.)   653. 

*In  an  action  on  a  contract  the  submission 
to  the  jury  of  a  matter  pleaded  held  erroneous 
under  the  pleading  and  facts. — Walker  v.  Tom- 
linson  (Tex.  Civ.  App.)  906. 

*In  an  action  on  a  note  and  mortgage,  the 
submission  to  the  jury  of  the  question  whether 
defendant  executed  the  note  and  mortgage  held 
erroneous.— Walker  v.  Tomlinson  (Tex.  Civ. 
App.)  906. 

*In  an  action  for  injuries  to  a  passenger,  an 
instruction  that  if  defendant's  agents  fraudu- 
lently concealed  the  contents  of  a  release  from 
plaintiff,  plaintiff  was  not  bound  thereby,  etc., 
Mid  not  sustained  by  the  evidence. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Craig  (Tex.  Civ. 
App.)  907. 


*Point  annotated.    See  syllabns. 
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An  Instruction,  In  an  action  to  recover  for 
personal  injuries,  that  if  plaintiff's  testimony 
raises  a  presumption  of  his  negligence  the  bur- 
den is  on  him  to  relieve  himself  of  such  pre- 
sumption, is  proi)erly  refused  where  there  is 
nothing  in  the  plaintiff's  testimony  to  justify  it. 
—Southwestern  Telegraph  &  Telephone  Co.  y. 
Tucker  (Tex.  Civ.  App.)  909. 

'Testimony  of  plaintiff  held  to  justify  instruc- 
tion as  to  contributory  negligence. — Reeves  v. 
Galveston,  H.  &  S.  A.  By..  Co.  (Tex.  Civ.  App.) 
929. 

'There  was  no  error  In  refusing  a  requested 
instruction  as  to  a  defense  shown  by  the  evi- 
dence, but  not  pleaded  by  the  answer. — Smith 
V.  P.  W.  Heitman  Co.  (Tex.  Civ.  App.)  1074. 

{11.   ^^  Bequests  or  prayers. 

*In  an  action  against  an  express  company  for 
failure  to  ddiver  a  package,  an  instruction  given 
with  reference  to  plaintiff's  contributory  negli- 
gence in  marking  the  package  held  to  suffidently 
cover  a  request  to  charge  on  the  same  subject. — 
Southern  Express  Co.  v.  Hill  (Ark.)  371. 

*Where  a  requested  instruction  on  damages 
contained  a  statement  which  vitiated  the  en- 
tire instruction,  the  court  was  not  required  to 
modify  it  and  give  it  in  its  proper  form. — Qulf, 
C.  &  8.  P.  Ry.  Co.  v.  Moseley  (Ini.  T.)  129. 

*In  an  action  for  the  death  of  a  child,  refusal 
of  instruction  as  to  negligence  of  motorman 
held  not  error  in  view  of  instruction  givoi. — 
Eirk's  Adm'r  v.  Louisville  Ry.  Co.  (Ey.)  293. 

'Where  instructions  given  embrace  all  the 
law,  it  is  not  error  to  refuse  those  requested.— 
Iiouisville  &  N.  B.  Co.  v.  Lucas'  Adm'r.  (Ky.) 
308. 

•Where  the  instructions  given  fully  cover  the 
case,  there  was  no  error  in  the  court's  refusal 
of  additional  instructions  requested.— Goff  y.  St 
Louis  Transit  Co.  (Mo.  Sup.)  49. 

*Where  the  issues  tried  were  su£5cientiy  de- 
fined in  instructions  given,  it  was  not  error 
to  refuse  a  requested  instruction  intended  to 
present  the  issues.- Nephler  v.  Woodward  (Mo. 
Sup.)  488. 

*Where  the  court  gave  a  proper  charge  on  a 
subject  to  which  a  special  charge  related,  it  was 
not  error  to  refuse  the  special  charge. — Inter- 
national &  G.  N.  R.  Co.  V.  Cruseturner  (Tex. 
Civ.  App.)  423. 

*Where  several  requested  charges  were  sub- 
mitted on  the  same  paper,  some  proper  and 
some  improper,  held,  that  the  trial  court  did  not 
err  in  refusing  ail  of  them. — Gulf,  C.  &  S.  P. 
Ry.  Co.  T.  Garrett  (Tex.  (Sv.  App.)  657. 

*It  is  not  error  to  refuse  a  charge  covered 
by  a  charge  given.— Blackwell  y.  Speer  (Tex. 
Civ.  App.)  903. 

§  12.  —  Objections  and  ezoeptlong. 

•Objections  to  the  ^ving  and  refusal  of  in- 
structions held  objections  in  gross,  and  to  pre- 
sent nothing. for  review,  where  some  of  the  in- 
structions given  were  good  and  some  of  those 
refused  were  bad. — ^Kansas  City  Southern  By. 
Co.  V.  Belknap  (Ark.)  860. 

Defendant,  objecting  to  testimony  as  to  the 
construction  of  written  instrument,  held  not 
entiUed  to  complain  of  Instruction  construing 
the  instrument  according  to  contention  of  plain- 
tiff.—Zerr  V.  Klug  (Mo.  App.)  822. 

,|  13.   __-  Oonatmotloa  and  operation. 

An  instruction  on  damages  held  not  to  as- 
sume the  jury  would  find  for  plaintiffs. — Gray 
Tie  Co.  V.  Clark  (Ky.)  1000. 

In  a  trial  before  the  court,  declarations  given 
and  findings  made  held  to  show  that  another 
declaration  was  not  erroneous  as  losing  sight 


of  the  defenses  pleaded.— Wbeless  t.   Serrano 
(Mo.  App.)   108. 

•Though  misleading,  an  instruction  in  an 
action  for  injuries  to  a  railroad  employd  held 
not  reversible  error,  Iiaving  been  cured  by  other 
instructions.— Galveston,  H.  &  S.  A.  By.  Co. 
V.  Cherry  (Tex.  Civ.  App.)  898. 

§14.   Ovstody,  oondnet,  and  deliberations 
of  Jury. 

The  ruling  of  the  court  in  refusing  to  put 
documents  in  evidence  into  the  han&  of  the 
jury  on  their  retiring  held  not  an  abuse  of 
discretion.— R.  C.  Stone  Milling  Co.  v.  McWill- 
iams  (Mo.  App.)  828. 

{  15.  Vordiot. 

•Nine,  or  any  greater  nnmtier,  of  the  jury, 
may  make  a  verdict,  but  if  less  than  the  whole 
number  make  the  verdict,  it  must  be  signed  by 
all  who  make  it.  If  the  whole  jury  concur  in 
the  verdict,  it  may  be  signed  by  the  foreman.— 
Louisville  &  N.  R.  Co.  v.  Lucas'  Adm'r.  (Ky.) 
308. 

•The  court  may  disregard  the  evidence  of 
jurors  impeaching  their  verdict.  —  St.  Louis 
Southwestern  Ry.  Co,  of  Texas  y.  Gentry  (Tex. 
Civ.  Aop.)  226. 

Where  claims  for  payments  were  barred  by 
limitation  unless  made  under  written  contract, 
instruction  that  if  jury  found  that  contract  was 
not  executed  they  need  not  answer  special  inter- 
rogatories relating  to  the  claims  held  not  error. 
—Walker  v.  Dickey  (Tex.  Civ.  App.)  668. 

f  16.   Trial  by  eonrt. 

•Refusal  of  declaration  of  law  as  to  fraudu- 
lent representations  by  agent  of  purchaser  kel<{ 
not  cured  by  declaration  given.— American  Hard- 
wood Lumber  Co.  v.  Dent  (Mo.  App.)  814. 

•Requirement  of  rule  66  (67  S.  W.  xxv),  that 
judgment  be  rendered  at  least  two  days  be- 
fore the  end  of  the  trial  term,  held  subject  to 
waiver,  and  that  one  of  the  parties  who  stood 
by  witiiout  protesting  against  a  rendition  on 
the  d%r  preceding  the  last  day  ooold  not  ob- 
ject—Rowe  V.  Gohlman  CTex.  Oiy.  App.)  1077. 

{17.  WalTer  and   eorrectlon  of  lrrea;ii- 
laritlea  and  •xrors. 

Irregularity  in  the  method  of  arriylng  at 
verdict  held  cured  by  a  remittitur  of  evetyuiinf 
in  excess  of  a  sum  agreed  on  by  all  the  jurors. — 
St  Louis  Southwestern  Ry.  C!o.  of  Texas  y. 
Gentry  (Tex.  Qiv.  App.)  226. 

TRIAL   OF  RIGHT  OF   PROPERTY. 

See  "Attachment,**  |  2. 

TROVER  AND  CONVERSION. 

Conversion    by    ageata,    tee    "Principal    and 
Agent,"  I  2. 

{   1.   Acta    eonatlt'atlac    eonTersion    and 
liability  therefor. 

*An  agreement  between  plaintiff  and  another. 
although  not  constituting  a  xutrtnership,  h^ 
to  give  such  other  a  right  to  sell  plaintilra  prop- 
erty, so  that  he  could  not  maintain  conversion 
against  the  purchaser.->-8mlth  t.  Armour  Pack- 
ing Co.  (Ind.  T.)  16S. 

TRUSTS. 

(Charitable  trusts,  see   "CSkailtles.'* 
Conveyances  in  trust  for  creditors,  see  "As- 
signments for  Benefit  of  Creditors." 
£MEect  of  trust  on  limitation,  aee  "Umitation 
of  Actions,"  S  8. 


•Point  annotated.    Be«  syllabna. 
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InqnlBition  of  lanacr  of  person  entitled  to  trost 
property,  see  "Insane  Persons,"  §  1. 

Trust  deeds,  toe  "Chattel  Mortgages";  "Mor^ 
gagea." 

t   !•    Oreatlon,  ezlstenee,  and  TalldltiT' 

*In  a  suit  for  a  reconveyance  of  land,  plain- 
tiff can  only  show  that  at  the  time  the  convey- 
ed it  to  defendant,  defendant  a^freed  to  reconvey 
on  demand,  by  evidence  in  writing  signed  by  de- 
fendant—Patterson V.  Patterson  (Mo.  Sup.)  613. 

{  2.     Oonstmotlon  and  operatloii. 

Under  a  will  hdd  that  the  income  of  a  trust 
was  subject  to  the  debts  of  the  cestui  que  trust. 
—Hubbard  v.  Hayes  (Ky.)  1034. 

The  circuit  court  held  to  have  jurisdiction  of 
an  action  to  satisfy  a  judgment  out  of  trust 
property.— Hubbard  v.  Hayes  (Ky.)  1084. 

S   3«    Manacemeat  and  disposal  of  tmst 
property. 

*A  trustee  hela  under  the  terms  of  the  will 
entitled  to  sell  and  convey  real  estate. — Mc- 
Donald T.  Shaw  (Ark.)  952. 

ULTRA  VIRES. 

Acts  of  railroad  company,  see  "Ballroads,"  |  1. 

UNDISCLOSED  AGENCY. 

See  "Principal  and  Agent,"  |  8. 

UNITED  STATES. 

Courts,  see  "Courts,"  JS  4,  6;  "Removal  of 
Causes." 

Indians,  see  "Indians." 

Ownership  of  lands,  see  "Public  Lands,"  IS  1. 

Records  of  courts  of  as  evidence^  see  "Evi- 
dence," {  7. 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USURPATION. 

Of  office,  see  "Officers."  |  2. 

VACATION. 

Of  particular  acU,  ttutnimenU,  or  proceedings. 
See  "Attachment,"  S  1.  "Judgment,"  {  4. 
Sale  on  ezecation,  see  "Bkecutlon,"  i  1. 

VALUE. 

Evidence  of  similar  facts  on  issue  of.  see  "Evi- 
dence," i  2. 
Bkpert  testimony  of,  see  "Evidence,"  i  9. 
Limito  of  jurisdiction,  see  "Courts,"  {  2. 

VARIANCE. 

Between  indictment  or  information  and  evi- 
dence, see  "Indictment  and  Information,"  |  4. 

Between  pleading  and  proof  in  criminal  prose- 
cutions, see  "Indictment  and  Information," 
i  '• 

VENDOR  AND  PURCHASER. 

See  "Sales," 

Oroands  for  injunction  to  restrain  removal  of 

timber  from  land  sold,  see  "Injunction,"  §  1. 
Intent  of  vendor  as  affecting  title  in  vendee,  see 

"Fraudulent  Conveyances,"  §  1. 


•Point  aiwatatcd.    Sm  syllabna. 


Reguirements  of  statute  of  frauds,  see  "Frauds, 

Statute  of,"  J  2. 
Specific  performance  of  contract,  see  "Specific 

Performance." 

Bale*  of  particular  tpeciet  of,  or  e$tatet  or 
intereitt  in,  property. 
Timber,  see  "Logs  and  Logging." 

Bale*  on  judicial  or  other  proceedingt. 
See  "Partition,"  $  L 

Sale  on  execution,  see  "Execution,"  i  1. 
Tax  sale,  see  "Taxation,"  $  7. 

I    1.    Rights   and   llablUtles   of   parties. 

•Under  Kirby's  Dig.  {  3228,  a  person's  in- 
terest in  land,  based  on  his  right  to  compel  a 
conveyance  of  the  same  to  him  pursuant  to  an 
oral  contract,  held  subject  to  seizure  and  sale 
under  execution  against  him.— Bvins  v.  Sandefur 
Julian  Co.  (Ark.)  677. 

A  deed  treated  as  a  mortgage,  and  under  the 
facts,  held,  that  title  to  land  did  not  pass  to 
grantees  of  the  grantee  in  such  deed.— Jennings 
V.  Salmon  (Ky.)  1026. 

•Bona  fide  purchaser  of  land  conveyed  to  his 
grantor  by  instrument  intended  as  mortgage, 
but  which  was  a  deed  of  general  warranty  on 
its  face,  held  to  have  acquired  good  title  to  the 
land.— Causey  v.  Handley  (Tex.  Civ.  App.)  431. 

t  2.    Bemedlea  of  pnroliaser. 

Bill  by  purchaser  from  executrix  held  not  to 
state  cause  of  action  for  recovery  of  purchase 
money  paid  and  cancellation  of  securities  for 
balance,— Clark  v.  Carter  (Mo.  Sup.)  694. 

VENUE. 

Incorporation  in  motion  for  new  trial  of  oldec- 
tions  to  change  of,  for  purpose  of  review,  see 
"Apijeal  and  Error,"  i  7. 

Necessity  of  bill  of  exceptions  presenting  ob- 
jections to  rulings  relating  to,  for  purpose  of 
review,  see  "Appeal  and  Error,"  t  IS. 

Objections  to  rulings  relating  to  for  purpose  of 
review,  see  "Appeal  and  Error,"  |  5. 

Of  criminal  prosecutions,  see  "Criminal  Law," 
§  8. 

Presumptions  on  appeal  as  to  proprietv  of 
change  of  venue,  see  "Criminal  Law,"  j|  32. 

SaUects  and  titles  of  laws  relating  to,  see 
"Statutes,"  i  8. 

f   1-    ITatnre  or  svbjeet  of  action. 

Where  defendant  promised  to  execute  notes 
payable  in  B.  county,  Texas,  he  thereby  prom- 
ised to  satisfy  the  indebtedness  in  B.  county, 
and  was  properly  suable  there.— Parr  v.  Mc- 
Gown  (Tex.  Civ.  App.)  050. 

{  2.    Domicile  or  residence  of  parties. 

*P."^V«.?«'-  St.  1895,  art.  1194,  §  9,  and 
arucle  1248,  held  that,  where  in  an  action  by 
the  widow,  children,  and  parents  of  a  dece- 
dent for  the  wrongful  killing  of  decedent,  de- 
fendant died,  his  personal  representatives  might 
be  brought  into  the  suit,  irrespective  of  the 
county  of  their  residence.- Nixon  v.  Malone 
(Tex.  Sup.)  380;  Mutual  Benefit  Life  Ins. 
Co.  V.  Same,  Id.;  Mutual  Life  Ins.  Co.  of 
New  Tork  v.  Same,  Id.;  Nixon  v.  New  York 
Life  Ins.  Co.,  Id. 

{   3.    OIuuiso  of  Tcnve  or  place  of  trial. 

Under  Acts  1889,  p.  73,  constituting  Bu- 
chanan county  a  judicial  circuit,  court  held 
required  to  send  cause  to  other  division  on  ap- 
plication for  change  of  venue  for  disqualifica- 
tion of  judge.— Leslie  v.  G.  W.  Chase  &  Son 
Mercantile  Co.  (Mo.  Sup.)  523. 

•Where  agreement  between  parties  as  to 
change  of  venue  failed,  cause  held  to  stand 
for  trial  to  regular  judge  as  if  no  motion  for  a 
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change  of  venue  had  been  made. — Leslie  v.  G. 
W.  Chase  &  Son  Mercantile  Co.  (Mo.  Sup.) 
523. 

The  court  held  not  authorized  to  find  judge 
of  other  division  disqualified  to  try  cause  with- 
out hearing  proof  other  than  plaintiCfB  affidavit- 
— Lieslie  v.  G.  W.  Chase  &  Son  Mercantile  Co. 
(Mo.   Sup.)  623. 

A  change  of  venue  held  not  void,  so  that  the 
court  to  which  the  change  was  granted  had  no 
authori^  to  dismiss  the  cause  on  motion.— Cof- 
fey V.  City  of  Carthage  (Mo.  Sup.)  662. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial," 

8  & 
In  civil  actions,  see  "Trial,"  t  16. 
In  criminal  prosecutions,  see  "Criminal  Law," 

S27. 
Necessity    of    conformity    of    judgment,    see 

"Judgment,"  {  2. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error."  f  23. 

VERIFICATION. 

Of  information,  see  "Indictment  and  Informa- 
tion," I  8. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  i  6. 


In  proceedings  for  establishment  of  drain,  see 


VIEWERS. 

,  _  lot  e 

drains,"  S<  1,  Z 

VILLAGES. 

See  "Municipal  Corporadons." 

VOIR  DIRE. 

See  "Jury,"  {  8. 

VOTERS. 

See  "Elections." 

WAGERS. 

See  "Gaming,"  <  L 

WAIVER. 

See  "Estoppel." 

Of  oijeotiont  to  partioulor  act*,  inttruntenU, 
or  prooeedingt. 
See  "Pleading,"   |  ft. 
Breach  of  warranty,  see  "Sales,"  |  6. 
Error  waived  in  appellate  court,  see  "Appeal 

and  Error,"  g  28. 
Judjirment  on  trial  by  court  without  jury,  see 

"Trial,"  {  m 

Of  right*  or  remediet. 
See  "Insurance,"  {{  4,  7;   "Mechanics'  Liens," 

§3. 
Condition  of  sale,  see  "Sales,"  f  7. 
Exemption  of  homestead,  see  "Homestead,"  i  2. 
Franchise,  see  "Corporations,"  S  2. 
Presentment   of   bill  or   note,   see   "Bills  and 

Notes,"  §  3. 
Right  to  appeal,  see  "Appeal  and  Error,"  t  8. 
Right  to  Jury,  see  "Jury,"  {  1. 


WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Taxation  of  warehouse  receipt!,  see  "Taxa- 
tion," t  2. 

WARRANT. 

Arrest  without  warrant,  see  "Arrest,"  |  L 

WARRANTY. 

By  insured,  see  "Insurance." 

On  sale  of  goods,  see  "Sales,"  |  6. 

WASTE. 

(Commission  l^-  life  tenant,  see  "Life  Estates." 

WATERS  AND  WATER  COURSES. 

See    "Drains." 

Ejectment  to  recover  land  formed  by  accre- 
tion, see  "Ejectment,"  {  3, 

Judgment  in  action  for  injuries  to  riparian 
owner  as  bar  to  subsequent  action,  see  Judg- 
ment," S  6. 

Measure  of  damages  for  injuries  caused  by 
raising  waters  of  lake,  see  "Damages,"  I  4. 

Municipal  indebtedness  for  construction  of  wa- 
terworks, see  "Munidpal  Corporations,"  {  5. 

I   1.    ITatnral  vrater  oonrses. 

In  an  action  by  a  riparian  owner  for  the 
washing  away  of  his  land  owing  to  the  erection 
of  dams  by  defendant,  plaintiff  held  entitled  to 
recover  6  per  cent,  interest  on  damages.— Gulf, 
a  &  S.  F.  By.  Co.  T.  Moeeley  (Ind.  T.)  129. 

*A  party  acquiring  land  by  accretion  held  not 
deprived  thereof  by  the  fact  that  a  stream  divid- 
ed it  into  two  parts.--Stoner  v.  Royar  (tfo. 
Sup.)  601. 

*One  may  recover  damages  resulting  from  the 
obstruction  of  a  natural  water  course,  however 
carefully  the  obstruction  may  have  been  made. 
—Webb  V.  CJarter  (Mo.  App.)  776. 

Eividence  in  an  action  for  damages  caused  by 
the  obstruction  of  a  slough  held  sufficient  to 
warrant  submitting  to  the  Jury  the  question 
whether  or  not  the  slough  was  a  natund  water 
course.— Webb  v.  Carter  (Mo.  App.)  776. 

Petition  in  an  action  for  damages  caused  by 
the  obstruction  of  a  slough  held  insuflflcient  to 
raise  an  issue  as  to  whether  or  not  it  was  a 
natural  water  course,  or  to  support  recovery  on 
the  theory  that  it  was.- Webb  v.  (3arter  (Mo. 
App.)  77& 

WAYS. 

Public  ways,  see  "ffighwayi";  "Hnnicipai  Cor- 
porations," {  4. 

WEAPONS. 

Declarations   as   evidence   in    prosecation 
carrying,  see  "Criminal  Law,"  f  10. 

Harmless  error  in  prosecation  for  carrying,  see 
"Criminal  Law,"  {  86. 

WTiere  accused  rented  two  pieces  of  land,  part 
of  a  plantation,  the  plantation  as  a  whole  was 
not  his  "place  of  business,"  and  he  was  not  en- 
titled to  carry  a  pistol  habitually  while  going 
to  and  fro  between  the  two  pieces  of  his  cul- 
tivated ground.— Banlu  t.  State  (Tex.  Cr.  App.) 
242. 
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Facts  held  inanfflcient  to  warrant  a  oonTic- 
tion  for  nnlawfuUy  carrying  a  pistol.— Granger 
T.  State  (Tex.  Cr.  App.)  836. 

WEIGHTS  AND  MEASURES. 

•It  is  within  the  police  power  of  the  state  to 
adopt  and  compel  the  use  of  uniform  Bystem  of 
weight!  and  measures.— McLean  ▼.  State  (Ark.) 
729. 

WELLS. 

Oil  or  gas  wells,  see  "Mines  and  Minerals,"  {  1. 

WIDOWS. 

Dower,  see  "Dower." 

Rights  under  statutes  of  descent  and  distrl* 
button,  see  "Descent  and  Distribution,"  {  1. 

WILLS. 

See  "Descent  and  Distribution";  "Executors 
and  Administrators." 

Charitable  beqnests  and  devises,  see  "Charities." 

Construction  and  execution  of  trusts,  see 
"Trusts." 

Documentary  eridence  as  to  testamentary  ca- 
pacity, see  "Bridence,"  {  7. 

Xktomwl  against  dsTlsees,  see  "Estoppel,"  {  8. 

Suit  by  insane  person  to  set  aside  will,  see 
"Insane  Persons,"  8  2. 

I   1.  Probate,  esteUlshment,  and  aiiBiil- 
ment. 

Under  Act  Cong.  March  3,  1903,  c.  1479,  i  12, 
83  Stat  1081,  and  Act  Cong.  March  3,  1891,  c. 
617,  i  11  (1  Supp.  Rev.  St.  p.  904  [U.  S. 
Comp.  St.  1901,  p.  552]),  an  appeal  from  an 
order  probating  a  will  must  be  taken  within 
six  months  after  the  entry  of  the  order. — In  re 
Terrell's  Estate  (Ind.  T.)  143. 

*In  a  will  contest  on  the  ground  that  testa- 
trix was  not  possessed  of  testamentary  capac- 
ity held  that  the  question  was  one  for  the  jury. 
— Knapp  T.  St.  Louis  Trust  Co.  (Mo.  Sup.)  70. 

•The  record  of  the  Missouri  probate  court 
admitting  a  foreign  will  to  probate  is  con- 
clusive against  collateral  attack.— Stevens  v. 
Oliver  (Mo.  Sup.)  492. 

*A  judgment  of  a  probate  court  in  a  foreign 
state  admitting  a  will  to  probate  held  not  sub- 
ject to  collateral  attack.— Stevens  v.  Oliver 
(Mo.  Sup.)  492. 

Under  Rev.  St.  1899,  U  4034,  4635.  4636, 
a  foreign  will  properly  proved  in  another  state 
need  not  be  proved  anew  in  Missouri,  but  a 
certified  copy  may  be  filed  and  recorded  as  a 
domestic  will.— Stevens  v.  Oliver  (Mo.  Sup.) 
492. 

Acceptance  by  children  of  testatrix  of  deeds 
from  devisee  held  an  election,  barring  their 
right  to  set  aside  the  will.- Holland  v.  C!outa 
(Tex.  Civ.  App.)  283. 

I  2.    Oonstraotlini. 

•The  rule  as  to  the  sustaining  of  a  bequest 
or  devise  notwithstanding  inaccuracy  in  the 
designation  of  the  beneficiary  stated. — McDon- 
ald V.  Shaw  (Ark.)  952. 

•A  bequest  to  the  pastor  of  certain  church 
held  to  have  amounted  to  a  bequest  to  the  pas- 
tors of  the  church  in  succession. — McDonald  v. 
Shaw  (Ark.)  952. 

•A  will  construed,  and  a  certain  cori>oration 
held  to  have  been  the  beneficiary  intended  in 
a  certain  bequest.— McDonald  v.  Shaw  (Ark.) 
952. 


•A  will  construed,  and  held  to  create  an 
estate  tail,  converted  into  an  estate  in  fee  by 
Ky.  St.  1903,  i  2343.— Edwards  t.  Walesby 
(Ky.)  306. 

A  condition    of   a    bequest   that   the   legatee 

Siy  certain  expenses  held  satisfied.— Morath's 
x'r  v.  Weber's  Adm'r  (Ky.)  321. 

•A  will  bequeathing  rente  and  proflte  ot  prop- 
erty to  testatrix's  husl>and  during  life,  provid- 
ing that  they  should  not  be  incumbered  Dy  his 
debte,  and  that  they  should  pass  to  her  children 
if  subjected  to  his  debte  by  any  court,  is  valid. 
—Bottom  ▼.   Pulta  (Ky.)  1037. 

•A  will  construed,  and  held  not  to  create  an 
estate  tall  within  Rev.  St  1899,  {  4592,  but 
an  estate  in  fee,  subject  to  be  divested  in 
case  the  devisees  died  without  leaving  issue. — 
Gannon  v.  Pauk  (Mo.  Sup.)  471. 

•Purchaser  of  land  from  executrix  held  not 
entitled  to  maintain  suit  to  construe  the  will 
under  which  executrix  claimed  power  to  sell 
the  land.— Clark  v.  Carter  (Mo.  Sup.)  594. 

{   3.    Blclits   and   llalbUltles   of  devlsoes 
and  lecatees. 

•Where  one  electa  to  take  under  a  will,  his 
administrator  is  estopped  to  claim,  that  the 
property  given  by  the  will  to  another  was 
his,  and  so  could  not  be  thus  bequeathed. — 
Morath's  Ex'r  v.   Weber's  Adm'r  (Ky.)  321. 

•A  legacy  consisting  of  a  life  policy,  pre- 
miums on  which  the  will  provided  should  be  paid 
by  the  executor  out  of  testatrix's  estate,  held 
not  to  be  charged  with  reimbursing  the  estate 
for  such  Daymen  te. — Morath's  Ex'r  t.  Weber's 
Adm'r  (K!y.)  321. 

•Under  Ky.  St.  1903,  |  2067,  authorizing  dis- 
claimer by  devisee,  a  husband  in  renouncing 
the  will  of  his  wife  must  follow  the  provision 
of  the  statute,  and  failure  to  renounce  within 
the  time  prescribed  amonnte  to  an  election  to 
take  under  the  will,  but  a  court  cannot  require 
him  to  elect.— Bottom  v.  Fulte  (Ky.)  1037. 

A  husband  in  renouncing  the  will  of  his  wile 
must  do  so  under  Ky.  St.  1903,  {  2067,  provid- 
ing for  disclaimer  by  a  devisee,  instead  of  sec- 
tion 1404,  providing  for  disclaimer  by  a  widow. 
—Bottom  T.  Fulta  (Ky.)  1037. 

WITNESSES. 

See  "Depositions";    "Evidence." 

Experte,  see  "B:vidence,"  |  9. 

Harmless  error  in  examination  of  witnesses,  see 

"Criminal  Law."  {  35. 
Newly  discovered  evidence  to  impeach  witness 

as  ground  for  new  trial,  see  "New  Trial,"  {  1. 
Opinions,  see  "Evidence,"  {  9. 
Perjury,  see  "Perjury." 
Review  of  discretion  of  trial  court  in  rulings 

as  to  witnesses,  see  "Criminal  Tiaw,"  i  .%. 
Testimony  of  accomplices,  see  "Criminal  Law," 

i  la 

I   1.    Attendance,    prodnetlon    of    doon- 
ments,  and  compensation. 

•Where  certain  nonresident  witnesses  were 
not  subpoenaed  within  the  jurisdiction  of  the 
court,  they  were  not  entitled  to  mileage. — 
Buckman  ▼.  Missouri,  K.  &  T.  Ry.  Co.  (Mo. 
App.)  820. 

i   2     Oompeteaey. 

•Under  Civ.  Code  Prac.  §  606,  limiting  the 
competency  of  testimony  concerning  transac- 
tions had  with  decedente,  held  that  plaintiff 
could  not  testify  as  to  a  c<Hiversation  hnd  be- 
tween himself  and  a  decedent  relative  to  the 
consideration  for  land  deeded  by  decedent  to 
him.— Grafton    v.    Inge   (Ky.)   325. 


•Point  anaotatod.    Soo  syllabna. 


Digitized  by 


Google 


1194 


98  SOUTHWESTERN  REPORTBJB. 


•The  widow  of  a  decedent  held  not  a  penon 
interested  in  his  estate  within  the  meaning  of 
Civ.  Code  Prac.  t  606,  limiting  the  competency 
of  testimony  concerning  transactions  liad  with 
deceased  persons. — Crafton  y.  Inge  (Ky.)  326. 

'Hdd,  that  plaintiff  could  not  make  his 
testimony  as  to  a  transaction  with  a  decedent 
competent  within  Civ.  Code  Prac.  8  006,  by 
eliciting  as  new  matter,  on  cross-examination, 
testimony  against  himself  as  to  the  transaction 
from  one  interested  in  the  estate. — Crafton  y. 
Inge  (Ky.)  325. 

♦Testimony  of  an  attorney  as  to  a  transac- 
tion between  himself  and  those  for  whom  he 
was  acting  held  properly  ezclnded. — Phcenix  Ins. 
Co.  V.  Winterwnfth  (Ky.)  987. 

*One  daiming  against  decedent's  estate  heM 
incompetent  to  testify  to  transactions  and  con- 
versaUons  with  him. — Moore  v.  Moore  (Ky.) 
1027. 

*In  an  action  for  the  death  of  a  brakeman 
coming  in  contact  with  a  water  crane,  proof 
of  the  width  of  the  company's  freight  cars  held 
competent.— Charlton  y.  St  Louis  &  S.  F,  R. 
Co.  (Mo.  Sup.)  520. 

*In  prosecution  for  perjury,  testimony  as 
to  transaction  between  attorney  and  accused, 
acting  on  behalf  of  client,  held  inadmissible.— 
Rosebnd  v.  State  (Tex.  Cr.  App.)  858. 

•Under  Rev.  St.  1895,  art  2302,  an  heir  held 
incompetent  to  testify  in  an  action  by  the  heirs 
against  the  widow  as  to  a  conversation  with 
decedent— Davis  y.  Davis  fTex.  CTv.  App.)  198. 

•Certain  testimony  held  not  incompetent, 
under  Rev.  St  1895,  art  2302,  relating  to 
transactions  with  a  decedent— Jennings  v.  Bor- 
ton  (Tex.  Civ.  App.)  445. 

§    3.    Examinstlos. 

•Permission  of  a  party  to  cross-examine  his 
own  witnesses  is  discretionary  ^ith  the  court — 
State  v.  Church  (Mo.  Sup.)  16. 

•On  a  prosecution  for  unlawful  sale  of  liquor 
held  proper  to  admit  testimony  on  cross-exam- 
ination as  to  defendants'  havin|;  pleaded  guilty 
to  a  charge  of  selling  liquor  without  n  license. 
—State  V.  O'Kelley  (Mo.  App.)  804. 

In  an  action  against  a  carrier  for  damages 
to  a  horse  in  transportation  held  error  to  sustain 
an  objection  to  a  question  to  one  of  plaintiffs^ 
witnesses  on  cross-examination. — Texas  &  P.  Ry. 
Co.  V.  Newsome  &  Williams  (Tex.  Civ.  App.) 
646. 

Where  a  witness  Is  questioned  concerning  an 
original  contract,  an  answer  referring  only  to 
a  copy  is  not  responsive. — Walker  v.  Dickey 
(Tex.  Civ.  App.)  ^. 

{  4.    OredlblUty,   Impeaoluiieait.   ««ntr*- 
dletloBi  and  oorrolioratlon. 

•It  is  not  error  to  permit  a  party  in  an  ac- 
tion against  a  railway  company  to  ask  wit- 
nesses of  the  company  on  cross-examination  as 
to  whether  or  not  the  company  had  furnished 
them  with  transportation. — Kansas  City  South- 
ern Ry.  Co.  v.  Belknap  (Ark.)  366. 

•A  party  is  not  entitled  to  show  that  the 
adverse  party  had  been  indicted  for  perjury 
for  the  purpose  of  affecting  his  credibility. — 
Kansas  City  Southern  Ry.  Co.  v.  Belknap 
(Arit.)  866. 

•In  a  prosecution  for  larceny,  the  government 
held  entitled  to  ask  accused  on  cross-examina- 
tion how  many  larceny  cases  had  been  pending 
against  him,  and  whether  one  of  them  was  a 
cotton-stealing  case. — ^McCoy  v.  United  States 
(Ind.  T.)  144. 


*A  certain  cross-examination  of  a  witness  heJd 
proper  as  testing  his  memory  and  veracity. — 
Austin  V.  Commonwealth  (Ky.)  2dS. 

•The  court  in  a  criminal  case  properly  per- 
mitted the  state  to  cross-examine  a  witness  for 
accused  as  to  whether  he  was  not  a  suitor  of 
the  daughter  of  accused.— State  v.  Miles  (Mo. 
Sup.)  25. 

Where  defendant  by  cross-examination  of  the 
state's  witness  sought  to  create  an  impression 
that  his  evidence  was  improperly  obtained,  the 
prosecuting  attorney  was  entitled  to  explain  the 
facts  rebutting  such  charge.— State  t.  Spangh 
(Mo.  Sup.)  66. 

In  an  action  against  a  street  railroad  com- 
pany for  the  death  of  plaintiffs'  son,  held, 
that  a  witness  could  not  be  Impeached  by  pro- 
ducing a  transcript  of  the  evidence  at  the 
coroner's  inqiiiest. — Masterson  y.  St  Louis 
Transit  Co.  (Mo.  Sup.)  504. 

•An  impeaching  witness  may  testify  as  to 
whether  the  general  reputation  of  another  wit- 
ness for  truth  and  veracity  Is  such  that  he 
could  be  believed  upon  oath. — Douglass  v.  State 
(Tex.  Cr.  App.)  840. 

In  prosecution  for  arson,  where  conflicting 
statements  of  accused  were  shown,  evidence  of 
reputation  held  admissible. — Dunlap  v.  State 
(T>x.  Cr.  App.)  845. 

*In  a  homicide  case,  the  whereabonts  of  a  per- 
son not  called  as  a  witness  held  material,  ren- 
dering evidence  thereof  admissible  as  impeach- 
ment of  the  evidence  of  witnesses  for  accused. 
— Qreen  v.  State  (Tex.  Cr.  App.)  1059. 

•Statements  by  a  party  held  admissible  as 
corroborative  after  attempted  Impeachment, 
though  favorable  to  herself. — ^Davis  T.  Davis 
(Tex.  Civ.  App.)  198. 

•General  statements  of  plaintiff's  right  in 
an  action  held  not  admissible  to  impeach  a  wit- 
ness for  defendant.— Houston,  E.  &  W.  T.  Ry. 
Co.  v.  Adams  (Tex.  Civ.  App.)  222. 

WORK  AND  LABOR. 

Uens  for  work  and  materials,  see  "Mechanics' 
Liens." 

A  verdict  for  $500  for  services  as  an  architect 
held  not  excessive.— Harms  y.  Sheppard  (Ky.) 
1012. 

•Where  a  party  seeks  to  recover  on  an  express 
contract  for  services,  she  Is  not  entitled  to  re- 
cover in  that  action  on  a  quantum  meruit  for 
their  value.- Walker  v.  Dickey  (Tex.  Civ.  App.) 
65& 

In  an  action  on  a  contract  for  street  paving, 
plaintifl  held  not  entitled  to  recover  on  a  quan- 
tum meruit— Barber  Asphalt  Par.  Co.  r.  Lough- 
lin  (Tex.  Qt.  App.)  948. 

WRITS. 

See  "Process." 

PiirHeutar  viritt. 

See  "Assistance,  Writ  of:  "BxecnHon**;  "Ha- 
beas Corpus";  "Injunction";  "Mandamus"; 
"Prohibition";  "Quo  Warranto";  "Sequestra- 
tion." 

Of  inquiry  in  action  for  forcible  entry  and  de- 
tainer, see  "Forcible  Entry  and  Detainer," 
8   1. 

Writ  of  error,  see  "Appeal  and  £3rror." 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tenant" 
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